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TRIAL JUDGES OF THE GENERAL
COURT OF JUSTICE

SUPERIOR COURT DIVISION

DISTRICT JUDGES ADDRESS

First Division

1 J. RICHARD PARKER Manteo
JERRY R. TILLETT Manteo

2 WiLLIAM C. GRIFFIN, JR. Williamston

3A W. RUSSELL DUKE, JR. Greenville
CLIFTON W. EVERETT, JR. Greenville

6A DwIGHT L. CRANFORD Halifax

6B Cy A. GRANT, SR. Windsor

TA QUENTIN T. SUMNER Rocky Mount

7B MictoN F. (Tosy) FircH, Jr. Wilson

7BC FrRANK R. BROWN Tarboro

Second Division

3B BENJAMIN G. ALFORD New Bern
KENNETH F. CrROW New Bern

4A RUSSELL J. LANIER, JR. Kenansville

4B CHARLES H. HENRY Jacksonville

5 ERNEST B. FuLLwoop Wilmington
W. ALLEN COBB, JR. Wilmington
Jay D. HOCKENBURY Wilmington

8A PauL L. JONES Kinston

8B JERRY BRASWELL Goldsboro

Third Division

9 RoBerT H. HoBGOOD Louisburg
HENRY W. HIGHT, JR. Henderson

9A W. OsMOND SMITH 111 Yanceyville

10 DoNALD W. STEPHENS Raleigh
NARLEY L. CASHWELL Raleigh
STAFFORD G. BULLOCK Raleigh
ABRAHAM P. JONES Raleigh
HowarD E. MANNING, JR. Raleigh
EvELYN W. HILL Raleigh

14 ORrLANDO F. HUDSON, JR. Durham
A. LEON STANBACK, JR. Durham
RONALD L. STEPHENS Durham
KeNNETH C. TITUS Durham

15A J. B. ALLEN, JR. Burlington
JaMEs CLIFFORD SPENCER, JR. Burlington

15B WADE BARBER Chapel Hill

viii



DISTRICT

11A
11B
12

13

16A
16B

17A

17B

18

19B

21

23

19A
19C
20A
20B

22

256A

25B

26

JUDGES

Fourth Division

FRANKLIN F. LANIER]
KNoOx V. JENKINS, JR.
E. LynNN JOHNSON
GREGORY A, WEEKS
JACK A. THOMPSON
JAMES F. AMMONS, JR.
WiLLIaM C. GORE, JR.
OrA M. LEWIS

B. CraiG ELLIS
RoserT F. FLOYD, JR.
GARY L. LOCKLEAR

Fifth Division

MELZER A. MORGAN, JR.
EDWIN GRAVES WILSON, JR.
A. MOSES MASSEY

ANDY CROMER

W. DOUGLAS ALBRIGHT
CATHERINE C. EAGLES
HENRY E. FrYE, JR.
LiNDsAY R. Davis, JR.
JoHN O. CraiG III
RUSSELL G. WALKER, JR.
JAMES M. WEBB

Jupson D. DERAMUS, JR.
WIiLLIAM Z. WoOoD, JR.

L. TopD BURKE

RonaLp E. Spivey
MicHAEL E. HELMS

Sixth Division

W. ERWIN SPAINHOUR
Larry G. ForD
MICHAEL EARLE BEALE
SusaN C. TAYLOR

W. DavID LEE

MARK E. Krass
KiMBERLY S. TAYLOR
CHRISTOPHER COLLIER

Seventh Division

BEVERLY T. BEAL
RoBERT C. ERVIN
TIMOTHY S. KINCAID
NATHANIEL J. POOVEY
ROBERT P. JOHNSTON
Marcus L. JOHNSON
W. ROBERT BELL
RICHARD D. BONER

ADDRESS

Buies Creek
Smithfield
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Whiteville
Southport
Laurinburg
Lumberton
Pembroke

Wentworth

Eden

Mt. Airy

King

Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Asheboro
Whispering Pines
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
North Wilkesboro

Concord
Salisbury
Wadesboro
Monroe
Monroe
Lexington
Hiddenite
Mooresville

Lenoir
Lenoir
Hickory
Hickory
Charlotte
Charlotte
Charlotte
Charlotte



DISTRICT

27A

27B

24

28

29

30A
30B

JUDGES ADDRESS
J. GENTRY CAUDILL Charlotte
Davip S. CAYER Charlotte
YVONNE EVANs Charlotte
JEssE B. CALDWELL III Gastonia
TIMOTHY L. PATTI Gastonia
FORREST DONALD BRIDGES Shelby
JaMEs W. MORGAN Shelby

Eighth Division
JAMES L. BAKER, JR. Marshall
CHARLES PHILLIP GINN Marshall
DENNIS JAY WINNER Asheville
RoNALD K. PAYNE Asheville
ZORo J. GUICE, JR. Rutherfordton
E. PENN DAMERON, JR. Marion
JaMEs U. DowNs Franklin
JANET MARLENE HYATT Waynesville
SPECIAL JUDGES
STEVE A. BALOG Burlington
G. K. BUTTERFIELD, JR. Wilson
ALBERT Di1az Charlotte
RICHARD L. DOUGHTON Sparta
TrHomaS D. HAlGwooD2 Greenville
D. Jack Hooks Whiteville
CLARENCE E. HORTON, JR. Kannapolis
Jack W. JENKINS Raleigh
JoHN R. JoLLy, JR. Raleigh
CHARLES C. LAMM, JR. Boone
RipLEY E. RAND Raleigh
BEN F. TENNILLE Greensboro
GARY TRAWICK, JR. Burgaw
EMERGENCY JUDGES

NAPOLEON BAREFOOT, SR.3 Wilmington
HENRY V. BARNETTE, JR. Raleigh
Davip H. BEARD, JR.4 Murfreesboro
ANTHONY M. BRANNON Durham
ROBERT M. BURROUGHS Charlotte
CLARENCE W. CARTER King
GILES R. CLARK Elizabethtown
C. PRESTON CORNELIUS Mooresville
JaMEs C. Davis Concord
ROBERT L. FARMERS Raleigh
WILLIAM H. FREEMAN Winston-Salem
HowarD R. GREESON, JR. Greensboro
DoNALD M. JACOBS Goldsboro



DISTRICT JUDGES ADDRESS
RoBERT W. KIRBY Cherryville
James E. LANNING Charlotte
ROBERT D. LEWIS Asheville
JAMES D. LLEWELLYN Kinston
JERRY CASH MARTIN King
PETER M. McHUGH Reidsville
F. FETZER MILLS Wadesboro
HerBERT O. PHiLLips [IT Morehead City
JamESs E. Racgan IIT Oriental
J. MiLToN READ, JR. Durham
JuLius RoOuUsseAU, JR. North Wilkesboro
THOMAS W. SEAY, JR. Spencer
CLAUDE S. SITTON Morganton
JAMES R. VOSBURGH Washington
RETIRED/RECALLED JUDGES
C. WALTER ALLEN Fairview
HARVEY A. LUPTON Winston-Salem
LESTER P. MARTIN, JR. Mocksville
HoLLis M. OWENS, JR. Rutherfordton
SPECIAL EMERGENCY JUDGES

MaRrVIN K. GRAY Charlotte
HowARD R. GREESON, JR. High Point
JosePH R. JOHN, SR. Raleigh
JouN B. LEwis, Jr. Farmville
DownaLp L. SmiTH Raleigh

1. Appointed and sworn in 22 December 2003 to replace Wiley F. Bowen who retired 27 August 2003.

2. Reappointed and sworn in 16 April 2004.

3. Deceased 17 September 2003,

4. Resigned 19 August 2003.

5. Resigned 1 January 2004.



DISTRICT

1

3A

3B

6A

6B

DISTRICT COURT DIVISION

JUDGES

GRAFTON G. BEAMAN (Chief)
C. CHRISTOPHER BEAN

J. CArLTON COLE

EDGAR L. BARNES

AMBER MALARNEY

JAMES W, HARDISON (Chief)
SAMUEL G. GRIMES

MICHAEL A. PauL

REGINA ROGERS PARKER
DaviD A. LEgcH (Chief)
PATRICIA GWYNETT HILBURN
JOSEPH A. BLICK, JR.

G. GALEN BRADDY

CHARLES M. VINCENT

JERRY F. WADDELL (Chief)
CHERYL LYNN SPENCER

PAUL M. QUINN

KAREN A. ALEXANDER

PETER Mack, Jr.

LEONARD W. THAGARD (Chief)
WAYNE G. KIMBLE, JR.

PAUL A. HARDISON

WILLIAM M. CAMERON 111
Louis F. Foy, Jr.

SARAH COWEN SEATON
CAROL A. JONES

HENRY L. STEVENS IV

JouN J. CarroLL III (Chief)
JouN W. SMITH

ELTON G. TUCKER

J. H. CORPENING II

SHELLY S. HoLt

REBECCA W. BLACKMORE
JAMES H. FaisoN III

HaroLp PauL McCoy, JR. (Chief)
ALMA L. HINTON

ALFRED W. KwasIkpUl (Chief)
THOMAS R. J. NEWBERN
WILLIAM ROBERT LEwis 11
JOHN L. WHITLEY (Chief)
JOSEPH JOHN HARPER, JR.
JOHN M. BRITT

PeLL C. CoOPER

ROBERT A. EvaNs

WILLIAM G. STEWART
WILLIAM CHARLES FARRIS
JosePH E. SETZER, JRr. (Chief)
DAviD B. BRANTLEY

ADDRESS

Elizabeth City
Edenton
Hertford
Manteo
Wanchese
Williamston
Washington
Washington
Washington
Greenville
Greenville
Greenville
Greenville
Greenville
New Bern
New Bern
New Bern
New Bern
New Bern
Clinton
Jacksonville
Jacksonville
Richlands
Pollocksville
Jacksonville
Kenansville
Kenansville
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Halifax
Halifax
Jackson
Aulander
Winton
Wilson
Tarboro
Tarboro
Nashville
Rocky Mount
Wilson
Wilson
Goldsboro
Goldsboro



DISTRICT

9A

10

11

12

13

14

JUDGES

LoNNIE W. CARRAWAY
R. LESLIE TURNER
ROSE VAUGHN WILLIAMS
ELIZABETH A. HEATH

CHARLES W. WILKINSON, JR. (Chief)

J. LARRY SENTER

H. WELDON LLOYD, JR.
DaNIEL FREDERICK FINCH
J. HENRY BANKS

GAREY M. BALLANCE

Magrk E. GarLoway (Chief)
L. MICHAEL GENTRY

JOYCE A. HaMiLTON (Chief)
JAMES R. FuLLwooD

ANNE B. SALISBURY
WiLLiaM C. LAWTON
MicHAEL R. MORGAN
ROBERT BLACKWELL RADER
PauL G. GESSNER

ALICE C. STUBBS

KrisTiN H. RUTH

CRraAIG CROOM

Kris D. BALEY

JENNIFER M. GREEN
Monica M. BOUSMAN

JANE POWELL GRAY

ALBERT A. CORBETT, Jr. (Chief)

Epwarp H. MCCORMICK
MARcIA K. STEWART
JACQUELYN L. LEE

Jimmy L. Love, JR.
ADDIE M. HARRIS-RAWLS
GEORGE R. MURPHY
REssoN O. FAIRcLOTH II!

A, ELiZABETH KEEVER (Chief)

JonN S. HAIR, JR.
ROBERT J. STIEHL 111
EDWARD A. PONE

C. EDWARD DONALDSON
KiMBRELL KELLY TUCKER
JoHN W. DicksoN

CHERI BEASLEY
DougaLb CLARK, JR.
JERRY A. JoLLy (Chief)

NAPOLEON B. BAREFOOT, JR.

THOMAS V. ALDRIDGE, JR.
NaNcy C. PHILLIPS
DoucGLaS B. SASSER
MARION R. WARREN
ELAINE M. O’NEAL (Chief)
RicHARD G. CHANEY
CRAIG B. BROWN

xiii

ADDRESS

Goldsboro
Kinston
Goldsboro
Kinston
Oxford
Franklinton
Henderson
Oxford
Henderson
Pelham
Roxboro
Pelham
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Smithfield
Lillington
Smithfield
Sanford
Sanford
Clayton
Smithfield
Lillington
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Tabor City
Supply
Whiteville
Elizabethtown
Whiteville
Exum
Durham
Durham
Durham



DISTRICT

15A

15B

16A

16B

17A

17B

18

19A

19B

19C

20

JUDGES

ANN E. McKowN

Magrcia H. MoRrEY

JaMes T. HiLL

J. KENT WASHBURN (Chief)
ERNEST J. HARVIEL

BRADLEY REID ALLEN, SR.
JAMES K. ROBERSON

JosEPH M. BUCKNER (Chief)
ALONZO BROWN COLEMAN, JR.
CHARLES T. L. ANDERSON

M. Patricia DEVINE
WARREN L. PATE (Chief)
WILLIAM G. MCILWAIN
RICHARD T. BROWN

J. STANLEY CarMicAL (Chief)
HERBERT L. RICHARDSON
JOHN B. CARTER, JR.
WILLIAM JEFFREY MOORE
JAMES GREGORY BELL
RicHARD W. STONE (Chief)
FREDRICK B. WILKINS, JR.
Oris M. OLver (Chief)
CHARLES MITCHELL NEAVES, JR.
SPENCER GRAY KEY, JR.
JosepH E. TURNER (Chief)?
WILLIAM L. Daisy

LAWRENCE MCSWAIN
THOMAS G. FOSTER, JR.
WENDY M. ENOCHS

SusaN ELIZABETH Bray
PATRICE A. HINNANT

A. ROBINSON HASSELL

H. THOMAS JARRELL, JR.
SusaN R. BURCH

THERESA H. VINCENT
WIiLLIAM K. HUNTER
WiLLiaM G. HamBY, JR. (Chief)
DONNA G. HEDGEPETH JOHNSON
MICHAEL KNoOX

MARTIN B. MCGEE

WiLLiaM M. NEgLY (Chief)
VANCE B. LoNG

MICHAEL A. SABISTON
JAYRENE RUSSELL MANESS
LEE W. GAVIN

ScorT C. ETHERIDGE
CHARLES E. BRowN (Chief)
WiLLiaM C. KLuTTZ, JR.
BETH SPENCER DIXON

KevIN G. EDDINGER

Tanya T. WALLACE (Chief)
JosepH J. WILLIAMS

ADDRESS

Durham
Durham
Durham
Graham
Graham
Graham
Graham
Hillsborough
Hillsborough
Hillshorough
Hillsborough
Raeford
Wagram
Laurinburg
Lumberton
Lumberton
Lumberton
Pembroke
Lumberton
Wentworth
Wentworth
Dobson
Elkin

Elkin
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
High Point
Greensboro
Greensboro
Greensboro
Concord
Concord
Concord
Concord
Asheboro
Asheboro
Troy
Carthage
Asheboro
Asheboro
Salisbury
Salisbury
Salisbury
Salisbury
Rockingham
Monroe



DISTRICT

21

23

24

25

26

JUDGES

CHRISTOPHER W. BRAGG
KeviN M. BRIDGES

Lisa D. THACKER

HuNT GwyN

ScotT T. BREWER

WIiLLIAM B. REINGOLD (Chief)
CHESTER C. Davis
WILLIAM THOMAS GRAHAM, JR.
VICTORIA LANE ROEMER
LAURIE L. HUTCHINS

Lisa V. L. MENEFEE
LAWRENCE J. FINE

DENISE S. HARTSFIELD
SAMUEL CATHEY (Chief)
JAMES M. HONEYCUTT
Jimmy L. MYERS

WAYNE L. MICHAEL

L. DALE GRAHAM

JULIA SHUPING GULLETT
THEODORE S. ROYSTER, JR.
AprriL C. WOOD

Mary F. COVINGTON
EpGAR B. GREGORY (Chief)
DaviD V. BYRD

JEANIE REAVIS HOUSTON
MITCHELL L. MCLEAN
ALEXANDER LYERLY (Chief)
WiLLiam A. LEaveLL 11T
KYLE D. AUSTIN

BRUCE BURRY BRIGGS
ROBERT M. BraDY (Chief)
GREGORY R. HAYES

L. SuzanNE OWSLEY

C. THOMAS EDWARDS
BuUFORD A, CHERRY
SHERRIE WATSON ELLIOTT
JonN R. MuLL

AMY R. SiGMON

FRrITZ Y. MERCER, JR. (Chief)
YVONNE M. Evans

H. WiLLiaM CONSTANGY
JANE V. HARPER

PuiLLip F. HOWERTON, JR.
EL1ZABETH M. CURRENCE
RickYE McKOY-MITCHELL
Lisa C. BELL

Louis A. TROSCH, JR.
REGAN A. MILLER

NANCY BLACK NORELLI
HuGH B. LEWIS

AvriL U. Sisk

NATHANIEL P. PROCTOR

XV

ADDRESS

Monroe
Albemarle
Wadesboro
Monroe
Albemarle
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Statesville
Lexington
Mocksville
Lexington
Taylorsville
Mooresville
Lexington
Statesville
Mocksville
Wilkesboro
Wilkesboro
Wilkesboro
Wilkesboro
Banner Elk
Bakersville
Pineola

Mars Hill
Lenoir
Hickory
Hickory
Morganton
Hickory
Hickory
Hickory
Hickory
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte



DISTRICT

27A

27B

28

29

30

JUDGES ADDRESS
BECKY THORNE TIN Charlotte
BEN S. THALHEIMER Charlotte
HucH B. CAMPBELL, JR. Charlotte
THOMAS MOORE, JR. Charlotte
DENNIS J. REDWING (Chief) Gastonia
JoYcE A. BROWN3 Belmont
ANGELA G. HovLE Gastonia
JoHN K. GREENLEE Gastonia
JAMES A. JACKSON Gastonia
RaLpH C. GINGLES, JR. Gastonia
LARRY JAMES WILSON (Chief) Shelby
ANNA F. FOSTER Shelby
K. DEAN BLACK Denver
CHARLES A. HORN, SR. Shelby
GARY S. CasH (Chief) Asheville
PETER L. Roba Asheville
SHIRLEY H. BROWN Asheville
REBEcCCA B. KNIGHT Asheville
MaRrvVIN P. PoOPE, Jr. Asheville
PATRICIA A. KAUFMANN Asheville
ROBERT S. CiLLEY (Chief) Pisgah Forest
MAaRK E. POWELL Hendersonville
DaviD KENNEDY Fox Hendersonville
LAURA J. BRIDGES Hendersonville
C. RANDY PooL Marion
C. DAWN SKERRETT Cedar Mountain
DaNNy E. Davis (Chief)4 Waynesville
STEVEN J. BRYANT Bryson City
RicHLYN D. HoLT Waynesville
BRADLEY B. LETTS Sylva
MonIicA HAYES LESLIES Waynesville
EMERGENCY JUDGES

ABNER ALEXANDER
CLAUDE W. ALLEN, JR.
PHILIP W. ALLEN

E. BURT Avcock, JR.
SARAH P. BAILEY
Lowry M. BETTS
RonaLp E. BoGLES
DONALD L. BOONE
JoycE A. BrowN?
DAPHENE L. CANTRELL
SoL G. CHERRY
WILLIAM A. CHRISTIAN
SPENCER B. ENNIS

J. PatrICK EXUM

J. KEATON FONVIELLE
GEORGE T. FULLERS
RoDNEY R. GOODMAN

Winston-Salem
Oxford
Reidsville
Greenville
Rocky Mount
Pittsboro
Raleigh

High Point
Belmont
Charlotte
Fayetteville
Sanford
Graham
Kinston
Shelby
Lexington
Kinston



DISTRICT JUDGES ADDRESS
ApaM C. GRANT, JR. Concord
LAWRENCE HAMMOND, JR. Asheboro
ROBERT L. HARRELL Asheville
JAMES A. HARRILL, JR. Winston-Salem
PATTIE S. HARRISON Roxboro
RoLanDp H. HAYEs Winston-Salem
RoBERT E. HoDGES? Morganton
ROBERT W. JOHNSON Statesville
WiLLIaM G. JONES Charlotte
LiLLIAN B. JORDAN Asheboro
ROBERT K. KEIGER Winston-Salem
Jack E. Krass Lexington
C. JEROME LEONARD, JR. Charlotte
EDMUND LOWE High Point
JAMES E. MARTIN Ayden
J. BRUCE MORTON Greensboro
DoNALD W. OVERBY Raleigh
L. W. PAYNE, JR. Raleigh
STANLEY PEELE Chapel Hill
MARGARET L. SHARPE Winston-Salem
RUSSELL SHERRILL III Raleigh
CATHERINE C. STEVENS Gastonia
RETIRED/RECALLED JUDGES
WILLIAM A. CREECH Raleigh
T. YATES DOBSON, JR. Smithfield
ROBERT T. GASH Brevard
HARLEY B. GASTON, JR. Gastonia
WALTER P. HENDERSON Trenton
ELTON C. PRIDGEN Smithfield
SAMUEL M. TATE Morganton
1. Appointed and sworn in 12 March 2004 to replace Franklin F. Lanier who was appointed to the Suprior Court.
2. Appointed Chief Judge effective 1 October 2003 to replace William L. Daisy who resigned as Chief Judge.
3. Resigned 31 January 2004 and appointed and sworn in as an Emergency District Court Judge 3 February 2004.
- 4. Appointed Chief Judge 27 February 2004 to replace John J. Snow, Jr. who retired 27 February 2004.
5. Appointed and sworn in 20 April 2004.
6. Appointed and sworn in 15 September 2003,
7. Appointed and sworn in 3 February 2004.
8. Deceased 23 February 2004.
9. Appointed and sworn in 28 April 2004.

Xvii



ATTORNEY GENERAL OF NORTH CAROLINA

Attorney General

ROY COOPER

Chief of Staff
JuLiA S. WHITE

Director of Administrative

Services

STEPHEN C. BRYANT

WiLLIAM N. FARRELL, JR.
JAMES COMAN

STEVEN M. ARBOGAST
JOHN J. ALDRIDGE 111
JONATHAN P, BABB
DAvID R. BLACKWELL
ROBERT J. BLum
WiLLiaM H. BORDEN
HaroLD D. BowMAN
GEORGE W. BOYLAN
CHRISTOPHER P. BREWER
JuprtH R. BULLOCK
MaBEL Y. BULLOCK
JiLL L. CHEEK
LEONIDAS CHESTNUT
KATHRYN J. COOPER
JOHN R. CORNE
ROBERT O. CRAWFORD, III
Francis W, CRAWLEY
Tracy C. CURTNER
GAIL E. DawsoN
ROBERT R. GELBLUM
GARY R. GOVERT
NORMA S. HARRELL
WIiLLIAM P. HART

DANIEL D. ADDISON
Davip J. ApiNoLFI 11
MERRIE ALCOKE

JAMES P. ALLEN

SoNyA M. ALLEN
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I, FRED P. PARkER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons duly
passed the examinations of the Board of Law Examiners as of the 9th day of May, 2003
and said persons have been issued license certificates.

FEBRUARY 2003 NORTH CAROLINA BAR EXAMINATION

Timothy Wayne Hewlett .. ... ... ... . . i e Raleigh
Joe Geoffrey Wood . ... . ... .. . .. Golden, Colorado
Janet Taylor Lauman CoONner .. .......... .. ittt Concord
David Lamonte Hitchens .......... ... ... . . . i, Lorain, OH

Given over my hand and seal of the Board of Law Examiners this the 15th day of
May, 2003.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. Parker III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
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the 13th day of June 2003, and said persons have been issued a certificate of this
Board:

Katy K. Strait ... ... e e Raleigh
Lydia Owen Boesch . ... .. Pinehurst

Given over my hand and seal of the Board of Law Examiners on this the 18th day of
June 2003.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARkER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by comity by the Board of Law Examiners on the 27th
day of June 2003, and said person has been issued a certificate of this Board:

Gregg M. Illikainen .................... ... Applied from the State of West Virginia
Given over my hand and seal of the Board of Law Examiners on this the 10th day
of July 2003.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FReD P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by examination by the Board of Law Examiners on the
26th day of August 2003, and said person has been issued a certificate of this Board:

Kathryn Carlton Setzer . ........ ... ... i i Raleigh



LICENSED ATTORNEYS

Given over my hand and seal of the Board of Law Examiners on this the 24th day of
September 2003.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina
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State of North Carolina, do hereby certify that the following named persons were
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Board:
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Emily Fish Diaz ........... ... ... . i Jacksonville, Florida
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Joseph Samuel Dowdy ....... ... ... . . Raleigh
Jonathan Brent Garner ........... . ... . . Hamlet
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Robert G. Hensley, Jr. ......... ... .. ... ... .. ... .. Ocean Springs, Mississippi
Daniel Edwin Hitchcock ........ ... ... .. ... .. ... ... ... ... Portland, Oregon
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Patricia Ann Ades Vanstory .. ......... it Chapel Hill
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LICENSED ATTORNEYS

Given over my hand and seal of the Board of Law Examiners on this the 8th day
of April 2003.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FrREp P. ParkER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
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Sharon Saracini Ballard .......... ... ... .. .. . . . Matthews
Robert Andrew Branan ............. .. ... ... .. .. ... . Hillsborough
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Erin Elizabeth Smith ........ ... ... . o High Point
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Ebern Thornton Watson, III . ......... ... .. ... ... .. ... .. ... Wrightsville Beach
Martin James Yeager . .......... ... Reston, Virginia
JORN Davis Jr. ..o s Durham
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Given over my hand and seal of the Board of Law Examiners on this the 24th day
of September 2003.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

1, FrRep P. Parker III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by exarnination by the Board of Law Examiners on
the 26th day of August, 2003, and said persons have been issued a certificate of this
Board:

Jennifer A. Addleton ........ ... Wendell
Dawn Donleycott Allen . . ... i e Burlington
Krystal Nicole Allen . .. ... i i Davidson
Candace F. Allred .. ... ... . i Asheboro
Robert Lee Ange ... ...t e Wilson
Michelle Lynn Anifant . ............ ... i Winston-Salem
Kristine L. Anisansel .. ...t i e Raleigh
Katherine Randolph Annas . . ........ ... ... . . i Charlotte
A Carter ATEY .o\ v vttt it e e s Charlotte
Heyward Dubose Armstrong . ........... . i Raleigh



LICENSED ATTORNEYS

Matthew Robert Arnold ....... ... ... ... . . e Charlotte
Ray Ashburg . ... . . Charlotte
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Robert Gray Austin, IIL. . ... .. .. Monroe
Charity Lee Babington ............. ... .. i i Charlotte
Ginger Ann Bagley ....... ... Raleigh
Stephen Charles Bailey ............. ... . i Eden
VirginiaLee Bailey ... ........ .. .. Charlotte
Jennifer Pauline Bainbridge . ... ..... ... . Raleigh
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MegR.Bost ... o e Creedmoor
Seth M. BOStOCK . ... .. Charlotte
Crystal Ann Bowman .. ...t Winston-Salem
Wayne Winborne Boyles .. ... i Raleigh
Julie Baxter Bradburn ......... .. ... .. .. . e Raleigh
Ross M. Bradford, Jr. ...t Washington, DC
Razi Hunter Bradley ........... .. ... . i Mt. Airy
Kerry A.Brennan . ......... ..t Southern Pines
Ulmer Zack Bridges, IIL . . .. .. ... . i Cary
James Hunter Broadwell ....... ... ... .. . Clayton
John Wesley BrooKer ... ... vt e e e Durham
Rachel Catherine Brooks .. .......... ... ... ... it Winston-Salem
Abby Elizabeth Brown .......... ... ... ... ... .. ... .. ... Rockville, Maryland
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Michael Timothy Brown, Jr. ......... .. . ... .. . . . .. Kenansville
Peter Evans Brownback, IV . ........ ... .. ... .. . L Southern Pines
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William Andrew Bulfer . . ......... .. e Apex
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Brittney N. Campbell . ... .. ... .. Charlotte
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Anna Ruth Carr ... ... .. e Raleigh
AlizaL. Carrino . .. ... . Arlington, Virginia
Beverly A. Carroll ...... ... .. ... .. ... . . . ... Rock Hill, South Carolina
Emily Katherine Cartwright .......... ... .. . ... ... .. .. . ... Greensboro
Arthur Lee Cash, Jr. .. ... . . . Chicago, Illinois
Frances Carmen Castillo . .. ... ... ... .. . . i Durham
Darlene Gill Chambers ....... .. .. i Greenville
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Jeffrey William Childers . ........... . i Durham
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Amy L. Dewitt ... ..o Arlington, Virginia
N.Gregory DeWitt .. ... .. Durham
Juan Miguel Diaz ........ ... .. .. .. Jacksonville, Florida
Anna Karin Dieffenbach . . ... ... Gastonia
Richard Alexander Diener ..............c ittt iienan.. Chapel Hill
Kelly L. Dill ..ot e e e Hope Mills
Deborah Lynn Dilman . .............. i Winston-Salem
Bryan Gregory Dodge ... . Lillington
Suzanne Jones DOAZEe . ... .ot Lillington
Walter T. Donaldson, ITL . ... ... ... . i s Charlotte
Alan Doorasamy, ST. . .. ..ottt Winston-Salem
Argyll Traynham Dorn ........ ... .. .. Flat Rock
Jacqueline Marie Druar . .......... . ... . . . Mooresville
Nancy Reed DUNN ... ... ot i i e e Raleigh
Kristina Lynn Earwood . ...... . .. ... o i Waynesville
Nathaniel James Earwood ......... ... . ... .. . . i Waynesville
Karla Gene Eaves ... ... .. it i e Midland
Veronica Lynn Edmisten ........ ... .. ... . i Greensboro
Benjamin Rushing Edwards ............... ... ... ... .. ... ... ..., Greensboro
Alexander EIKAn . ... ... . i i e Chapel Hill
Daniel Barry Eller ............ . .. . . i i Rock Hill, South Carolina
Larissa Sha-Vone Ellerbee ... .. ... ... . Durham
Michael K. EIOtt ... ..ot e Haw River
Chretta Mayo Ellison ......... ... ... i High Point
Jennifer Lynn Englander ....... ... .. .. ... ... oL New Orleans, Louisiana
Daniel Hines Entzminger .. ....... ... .. i Greenville
Paul Revere Ervin, IIT .. ... ... .. ... Waynesville
Cortney S. Escaravage . ...........iuiiiiiiir i Waynesville
Kamilah Imani Exum ....... ... .. .. .. . . Newton Grove
Kathryn McDaniel Eyster . ...... ... . ... i Greensboro
Whitney Bishop Fairbanks ........... ... .. .. ... ... ool Wilmington
James Robert Faucher ........ ... .. .. ... . . i i Greensboro
Karen R. FeeKen . ... ... i Charlotte
Joshua Karlin Feierman ............. ... i Durham
Jocelyn Regina Ferguson .......... ... ... ... . . . i Charlotte
Janel Kleinhardt Ferrara . ............. ... ... ...... Walterboro, South Carolina
LisaBeth Ferrell ... .. ... .. . s Wake Forest
David Graham Fine .. .. ... . .. . . Charlotte
Abigail Jane Fitzgerald .......... .. ... ... .. .. i Winston-Salem



LICENSED ATTORNEYS

Andrew Larry Fitzgerald ............. ... .. ... .. ... ... .. .. Winston-Salem
Michael John Flake . .. .. ... .. e Wadesboro
Robert Andre Fleury, Jr. ... ... .t i Winston-Salem
J.SCOtt FlOWEYS . ..ot e e Fayetteville
ErinLaurel FIynn .. ........ .. i it Anchorage, Alaska
Sarah Ford ... ... ..o e Raleigh
David Michael Fothergill ......... ... .. ... ... . ... . hi Winston-Salem
Michael A FOX ..ot e e e Charlotte
JoeyH.Foxhall ....... ... .. ... .. i, Lyman, South Carolina
Samara Ryder FOXX .. ... .ot Charlotte
Terry C. Frank .. ... ..o s Kill Devil Hills
Michael K. Friedberg ...... ... s Charlotte
Karen Elizabeth Friedman ............. ... ... . . ... i, Fayetteville
Jonathan Eric Friesen ........... .. ... .. ... ... ... Research Triangle Park
Kristen Irene Froelich ............ . ... .. . it Louisville, Kentucky
Tristan Anne Fuierer ......... .. . .. . Burlington
Ross Robert FUltOn .. ... ... i e e Charlotte
Amy Lynn Funderburk . ........... . Monroe
Brad W. FUNK .. ... . e Winston-Salem
Robert John Gale, IV . ........ ... .. . ... . ... .... Simpsonville, South Carolina
Stephanie Alexis Gaston ............. .. ... i Raleigh
Kelley LOCKIMAN GAUZET . ... oottt et it e et Durham
Kristy Dale Gentry . ...... ...t e Roxboro
Carolyn Ragan Georgiade ......... ... .. . i Durham
Stephanie Jane Gibbs . ....... ... .. . Raleigh
Thomas Ramsey Goddard .......... ... ... . ... . . . i Clayton
Jason Mitchell GOIns . .. ... .. i Clemmons
Lori Shannon GOINS . ... ... i e e e Mars Hill
Aaron Preston Golub . .. ... ... .. Greensboro
Keith Randal Grove Goodwin . ............ .. .. ... iiiiiiiinn.. Durham
Melissa Sonia GOtt .. ...t e Wilmington
Matthew Justin Gray ............. ... i Chapel Hill
Emily Durante Greene .. ......... ..., Oak Ridge
Laura Abernethy Greer ............... ... i Lewisville
Debra Annette Griffiths ......... ... ... ... ... o Raleigh
Edward Weede Griggs ... .......... i Winston-Salem
Tony C. GUIlEY ... ... o e Raleigh
Monica R. GUY .. ..o o it Winston-Salem
Jennifer Thanh Ha ... ... ... .. i Charlotte
Marc Kimberly Haggard ............... ........ Washington, District of Columbia
JohnE. Haley ........ ... . . . i Tega Cay, South Carolina
Patrick Corwin Hall . ... ... ... .. . . . . . e Statesville
Tia Nichole Hall ....... ... ... .. e Raleigh
Katherine Denise Hallaver-Fox ......... ... ... ... ... .. ... . i, Warne
Alger Vason Hamrick, IV ... ... .. ... .o Raleigh
Mary Elizabeth HillHanchey ............ ... ... ... .. .. ... . . o ... Durham
Joshua David Hansen .............. ..ot Morrisville
Mary Anne Harden .......... ... ... . . . . . Tulsa, Oklahoma
Christa Gayle Hardie ........ ... .. . .. . i Clayton
Amanda BethHarmon ......... ... ... ... .. .. ... . i i Hendersonville
Kristen Lynn Harris . ...... ... ... Winston-Salem



LICENSED ATTORNEYS

Mark Madison Harris ... ... ... . i Fayetteville
Carol Acker Hayden ........ ... ... . i i e Raleigh
Joeie R.HAYES ..o e e e Charlotte
Shaun Lendis Hayes . ....... ..ot i Asheboro
Kristie L. Hedrick . ... . . e e e Raleigh
Misty Coble Hedspeth . ....... ... . i i Burlington
James J. Hefferan, Jr. ... ... ... . . . Dearborn, Michigan
Kevin Joseph Heiser ...... ... . i Charlotte
Emily Catherine Helms .. ... ... ..o i Winterville
John F. Henning, Jr. . .. ... oo e Franklin
Douglas Grandt Heron .. ............. ... ... ..., South Riding, Virginia
Charity Lynn Hicks . .. ...... . ... ... Wilmington
Matthew Edward Hill .. ... ... ... ... e Oriental
Jeremy C. Hitch....... ... . . . Raleigh
William R. HIXSON .. ... e Charlotte
Jonathan Travis Hockaday .......... ... ... .o i, Dunn
David Michael Holmes . ... ... .. e Buies Creek
Julia Sullivan Hooten .......... ... .. i Raleigh
Payton Dwight Hoover . .......... ... .. i Kinston
Ashley HarrisHornsby . ........ .. .. . Flat Rock
Justin David Howard . ......... . .. . . e Cary
Robert Earl Howard, Jr. ... ... . . Raleigh
Leah M. Howell . ..o it i e e e e e Carrboro
Ashley Bree Howie . ... ... . . . . e Coats
Nancy Lewis Huegerich ........ ... .. .. .. ... . .. . . i it Charlotte
Laura Ashley Huffstetler .......... ...t Gastonia
Seth M. Huffstetler . ...........c.o i s Charlotte
Molly Green HUggins ... .. ... .. i Durham
Jennifer Armijo Hughes ......... ... ... .. ... .. ... . i Charlotte
Clifton Jason Humphrey . ......... ... o i Clinton
James Bryan Hunnings, I1I . ........ ... ... .. i Cary
Mathias Hancock Hunoval ........... ... ... ... ... . L. Wilmington
Bradley S. Hunt .. ... .. . High Point
Nancy Tennie Hunter . ........... i Durham
William Clark Isenhour . .. ... .. ... . i i i Concord
John David Ivey, Jr. . . ... . s Benson
Cynthia Lynn Jaeger ......... ... i Mooresville
Joe Cockrill Jauregui . ....... .ot e Raleigh
Virginia Paris Jenkins . ........ ... ... . . Raleigh
Barry Clarence JENnings ... ... ... ...ttt Cary
Robert NoelJennings .. .........co i Chapel Hill
Elizabeth S. Jester ... ... ...t s Greensboro
Christopher David Johnson . ........ ... .. . i Apex
Elizabeth Hendrix Johnson . ........ ... .. .. .. . i Durham
Terri AN JONNSON .. ... . o Olin
William Leslie Johnson, IIT ... ...... ... ... . i i Elizabethtown
LisaJohnson-Tonkins .......... ... .. .. ... . . . i, Greensboro
Barbara Anne JORNStON . . ... . .. Charlotte
James Trevor Johnston . ........... ... . .. . . i Richmond, Virginia
Rebeccalynne JOhNStON ... ... ..ottt e e Asheville
Neil D JONas ..o e e Charlotte



LICENSED ATTORNEYS

Clayton Jonathan Jones, Jr. .. ... ... ... ... ... .. Durham
Kevin Eugene JONes . .. ...ttt e Durham
Misty JOIZENSEN . . ..ottt Tabor City
Connie Suzanne Edwards Josey ........ ... .. .. ... i Raleigh
Jason Bradley Kay . ....... ..ot Mebane
Amy L. Keegan ........... .. ... . i i Greenville, South Carolina
Joseph Nicholas Kendall . .......... ... ... .. i it Charlotte
Kirsten Elizabeth Kenney ............. .. i, Durham
BrynaTobi Kidd . ....... ... Oak Island
Wells Patterson King . ........ . .. e Roxboro
Kimberly Elizabeth Kizziah .. ... ... .. ... ... o Cary
Jason M. Knott . ... .. Washington, DC
Ann Elizabeth Kulich ... ... ... . e Fayetteville
Hoang Van Lam .. ... e e Raleigh
Scott Walden Lamb . ... ... . e Arden
Jonathan Truett Lanier . ............ .. i Buies Creek
Alexander L. LapinsKi . . . ... ... e Apex
Yolanda Wilene Lawrence ........... ... . i Chapel Hill
Robert Charles Lawson ............. ... i, Winston-Salem
Sarilyn Hardee Leary ........... ... . i Hope Mills
Katherine M. Ross LeBar . ........... . i Raleigh
Kari A. Lee oo e Winston-Salem
Brooke Gallimore Leland ........... ... ... ... ... i, Holden Beach
Meredith Lenell ... .. .. ... e Fletcher
Joseph Lee Levinson . ... ...t Benson
John C. Lindley, III .. ... ... . . e Charlotte
Matthew C. E. LItz ... oot i e e e e s Cary
Steven Nell LONg . . ... .o e New Bern
Aaron C. LOW ... ... Wilmington
Michelle Suzanne Lowder ......... ...t China Grove
Michele R. Luecking-Sunman ................. ..o, Durham
Michael Shaun Lundy .. ........c.. it i i Troutman
Jennifer Lynette Wilson Lupton . .......... ... ... . . i Cary
James Stephen Lye . . ... ..ot Durham
AmIna A, MacK . ... e Durham
Nikita Vidal Mackey . ........ .o i Charlotte
Raminder Singh Madan ........... .. ... ... . . o i Winston-Salem
Kurt David MajKka .. ... ..o e Fayetteville
Christopher Barton Major .. ......................ooo.. Piedmont, South Carolina
Preston Scott Manning . . .......... ... i Kinston
Matthew Theodore Martens . ........ ...t Charlotte
Joseph J. Martins .. ... i e Asheville
Alicia Catherine Marzullo ......... .. ... .. .. .. i i Greensboro
Martha Camden Massie . . ... oot tti ettt Julian
Kerri Leigh Smetzer Mast .. ... Charlotte
Gary Daniel McCollum . ....... .. ... i Charlotte
Tiffany Tennille McConnell . ... ......... . ... oo Alexandria, Virginia
Keith Matthew McGahan ............ ... .. ... v, Gainesville, Florida
Charles Eugene McGee ... ... .. .. . i Chapel Hill
Katherine Flood McKenzie ............ . .oy Elizabeth City
Katherine Stukes McKenzie .. ........... ... .. . oo Chapel Hill



LICENSED ATTORNEYS

Lucas Moore McKeon ....... ... i Greensboro
Christopher Brendan McLaughlin ..................................... Durham
Corey Christopher McManus . ..........c... i Matthews
Paul Joseph MeNamara ......... ..., Winston-Salem
Megan Colleen McNellie .. ........ .. i i i, Charlotte
Brian Duncan Meacham ............. .. .. i Raleigh
Ronnie Douglas Medlin, Jr. . ........ ... ... . New Bern
Alexis I-hsunMei ...... .. .. .. ... i i Richmond, Virginia
Christopher James Meister ............................... Indiana, Pennsylvania
Derrick CharlesMertz . .............. .. .. Chapel Hill
Brian Raymond Miller ......... ... . .. .. . . . . . Carrboro
Kelly Diane Miller ... ... .. ... ... e Apex
Rebecca Hester Miller ........ ... ... ... ... .. ... ... .. ....... Winston-Salem
Katrina Marie Miltich . ....... .. ... . . Charlotte
Mark H. Mirkin . ... ... Chapel Hill
Dawn T. Mistretta ........... ... o Charlotte
Vaughn Steven Monroe ......... ... .. .. Asheville
Kendra Ashcroft Montgomery-Blinn . ...... ... ... ... ... ............. Durham
Lisa A, MOrgan .. ........ ..t Arlington, Virginia
Lucas Keith Mudrey ............co st Apex
Timothy Matthew Mullinax .............. ... ... .. ... ......... Hendersonville
CatherineJane Munro .................................. St. Petersburg, Florida
Angela Grant Murphy .. ...... ... . Charlotte
Kristopher David Muse ............. ... .. ... ............ Oak Ridge, Tennessee
Bradley Joel Nance .......... ... i Spencer
Michael Emmanuel Navarro ............................ Valley Stream, New York
Heather Dawn Miller Nichols .. ......... .. .. ... ... ... ......... Hope Mills
Christy Noel . ... ... ... .. . . i Silver Springs, Maryland
Patricia Hetreed O'Boyle ...... ... .. ... .. . . . i Currituck
Rebekka Anne OISen ..............o i Durham
Alyssa 8. Omwake ... ... ... Wilmington
Carrie Anne Orlikowski . .......... .. .. . Wilmington
Heidi Lynn Osterhout . .......... .. ... ... ... ........... Sherwood, Arkansas
Catherine Etheridge Otto . .......... ... .. . . i .. Raleigh
Philip William Paine ........ ... .. . .. .. Apex
Daniel J. Palmieri ......... ... ... .. .. . .. . . Greensboro
George Wesley Parker, Jr. . ... .. ... . Durham
James V. Parker, Jr. ... ... ... ... .. . Washington, Georgia
Kathleen Ann Parker . ... ... ... .. . . . . . . . Siler City
Kisa Michelle Parker ............ ... ... i, Wilkesboro
Robbie Brice Parker . ............ ... ... .. ... .. .. ... Columbia, South Carolina
Rebecca Harbour Partesotti ............ ... .. ... .. ... ............. Chapel Hill
Amelia Nicole Patton .......... ... ... ... . ... ... ... ... . .... Winston-Salem
Lori Reese Patton ......... ... .. . .. .. . .. . . . . . Charlotte
John James Pavey, Jr. .. ... ... . Sylva
Susan Louise Peacock ... ... . . Chapel Hill
Brian Thomas Pearce ........... .. ... ... .. . . . . . i, Charlotte
Walter M. Pence, IIL . ... ... . . Oriental
Mark Lynn Penny . ... ... ... . Lillington
Kelly Anne Perry ... ... Morrisville
Andrew Lee Peterson .. ...... ..o Creedmoor



LICENSED ATTORNEYS

Drew Henry Peterson .. ...t i Matthews
Jeffrey Warren Phillips . ... ... ..ot e Rocky Mount
John C. Phillips .. ..o e Clayton
Michael David Phillips ............ . Pfafftown
Jason O. Piche . ... e Gastonia
Susan Margaret Pike ...... ... ... .. ... il Winston-Salem
Diane B. Pinsker . ... ... . Raleigh
Ebony Jeanelle Pittman .. ........... . i e Raleigh
Creath Louise Moore Pollak . . ... .. ... ... . i i Belmont
Elizabeth Hayes Poremba ............... ... .. .. .. ... .. ovv... Holly Springs
Lindsay Page Pratt, IIl . ...... ... ... .. .. ... .. . ity Winston-Salem
Eric Edward Pridgen .. ........... ...t Gainesville, Florida
James Brian Pridgen .. ... .. Sims
Edward S. PriNCe . ... ..ottt e e e e Charlotte
Polly Elizabeth Proctor .. ...... ... . i Charlotte
Christy Dee Pruitt . ... ... . Chapel Hill
Stacy Marie Race .. ... ... .. . Knightdale
Demetrius Gennaro Rainer . ........... . ... . i Charlotte
Neal Andrew Ramee . ...... ... . i i Raleigh
AnneJordan Randall . ... ... ... .. ... L Charlotte
William Walter Rapp ... ... oo Wilmington
Ashby Thackston Ray .. ....... . . i e Raleigh
Cory Andrew Rayborn . .......... .o i i Jamestown
RhodaLynn Raymond .. ......... ... ... ... ... . ... . . i Richmond, Virginia
Forrest Godfrey Read, IV . . ... ... ... . . . Chapel Hill
Takeisha Renee Redd ........ ... ... ... . . . i i Durham
Terrica LaShun Redfield ......... ... ... ... . .. . Durham
Christopher B. Reinhardt ............. .. ... .. .. . . . i Durham
Adam Hailey Reynolds . ........ .. .. i i Charlotte
Jamal A. Rhinehardt . ....... ... . ... . . .. . Morrisville
Allyn Burchfield Rhodes . .. ... .. . . Charlotte
Cindy Marie Rice . ...... ... .. . Asheville
Addie K. S RIES . . ..o Raleigh
Heather Faye Riley . ... .. e Raleigh
John L. RODEItS . ...t e e Cary
Kristin Nicole Robinson ......... ... ... .. .. i i Charlotte
John William Roebuck, Jr. . ... ... .. . . Raleigh
Ted Owen Rogers, Jr. ... ... .. Morganton
Kimberly B. ROSENDErg . . ... ..o e Apex
Adam Lewis ROSS .. ..o o e Charlotte
Rodrick A, ROUSE . ...t e e e e e Kinston
Stephen Edward Ryan . .............. ... ... ... .. ... Montgomery, Alabama
Rohan George Sabapathypillai . ......... .. ... ... .. .. . il Durham
Craigie D. Sanders .. ........ .. i Durham
Micah John Sanderson . ............ it Lincolnton
David Michael Saravitz .. ....... .. .. Apex
Connie Wildred Sawyer, IIT . . ... ... . ... . . i Charlotte
Amirah Raushanah Scarborough .. .......... ... ... .. .. ... ... . ... Morrisville
Camilla Catherine Schupp ...... ... ... .. . i i Hillsborough
Ashleigh Caroline Seiber ....... .. ... ... . . Raleigh
Allison Serafin .. ... Raleigh



LICENSED ATTORNEYS

John Robert Seymour . ... ... .. e Charlotte
Samuel Jonathan Shames ........... ... . . i i Hickory
Bryan A. Shang . ... Raleigh
Jessica Russak Sharpe ....... .. .. .. . Raleigh
Karl Dean Shatley, IT ....... ... ... . Asheville
Shannon Stacy Sheldon .. ......... ... ... ... . i Wrightsville Beach
James Marshall Shelton . .......... ... .. i Salisbury
Kristoffer B. Shepard ......... . .. . e Charlotte
Christina Maria Sheppard . ......... ... .. ... ... ... .. .... Virginia Beach, Virginia
Dana Kay Sherrill . ... ... ... . . Belmont
Tamara Lee Shields . . ... ... i e e Apex
David T.Shin ... o i e s Charlotte
Jason Ray Shoemaker ............. .. i Gastonia
Chris Shumate ........... ... . i, Rock Hill, South Carolina
Jennifer Carol SIKeS . .. .. .ot s Durham
Gary L. SIMMONS . . ..o oo Benson
Edward Bardin Simmons, Jr. .. ... ... .. . Winston-Salem
Patra Allison Sinner-Floyd .......... . ... .. . . Charlotte
Amie SIoane .. ... . e Wilmington
Adam Ryan Smart .. ........ ... e Rockingham
Adam SIith . .. e e Raleigh
Addie Marie Smith .......... . .. ... Winston-Salem
Bradley Horace Smith . ...... ... .. .. .. .. . . . .. . Thomasville
Brian D. Smith . . ... Raleigh
M. Riana Smith ...... ... ... . . . Sugar Grove
Thomas Edgar Snell ........... . . ... i Sanford
Williara Robert Solomon, Jr. ... ... . .. . Rocky Mount
Adam Palmer SOItyS ... ... e Charlotte
Martha Evangeline Soule . ....... ... .. i Raleigh
Brian Cory SPence . ... ...t e Raleigh
Holly M. Spencer .. ...t e Lincolnton
Shanna R. SPeNncer .. ... ...t e Raleigh
John Michael Sperati ... ... .. i i e Raleigh
Sewell-Grae Haynes Spradlin ........... ... .. ... ... . i, Chapel Hill
Jeanette Marion Stark ........... . ... . e Winston-Salem
William Michael Starr . ... . ... . . i e e Charlotte
Elton Bryson Stephens, III . ....... ... . ... . . . i Winston-Salem
Steven R. Storch ... ... .. . Hillsborough
Kristal Lyn Stovall . ... ... . e Houston, Texas
Jennifer Stuart .......... ... Chapel Hill
John Patrick Stutts . ........ ..t e Mooresville
Jimmy R. Summerlin, Jr. ... ... e e Polkville
Michael Charles Surles . ........... ... .. . i Hillsborough
Jacob H. Sussman ....... ... o i Charlotte
Deanna Faye Swain ....... ... .. . . .. . . Chocowinity
Kristin Marjorie Swainey ... ... Raleigh
Philip B. Sweigart ..... ... . . . Durham
Cynthia Munk Swindlehurst ......... ... ... .. .. .. i Durham
Nikiann Tarantino ............... ... .. ... ... ... Mnomonee Falls, Wisconsin
Andrew William James Tarr .. ... ... . .. Matthews
Anne Durant Taylor . .. ... ... e Charlotte



LICENSED ATTORNEYS

Jennifer D. Chrisohon Taylor .. ... .ot e e e Raleigh
Kevin SCOtE TOWES ottt e et ie et et et Greenshoro
Jennifer Kristin Thill .. ... i e Winston-Salem
Catherine Elizabeth Thomas .. ........ . e Wilson
Catherine Louise Thomas ...................... Washington, District of Columbia
Christopher Melck Thomas .. .......ooviiin i Durham
Samantha L. ThOMas ... ...ttt e e Raeford
Laura Michelle Thuotte ...........c. i Chapel Hill
Daniel James ThUISTON . .ot vttt et ettt e Chapel Hill
Helena Maria Overton TOft .. ...ttt e Cary
Peggy Adela TOTO . ... .vvvur i Hertford
Dannette De Weese Toth . ..... ... i Chapel Hill
King F. TOWEY ... ittt e e Richmond, Virginia
Kelly McBrayer Townsend .........c..oooiiunaennniiannniinnnennnn. Greensboro
Slade Culli Trabucco .. ... ..oviii i Indianapolis, Indiana
JoEL Kent TUITIET . . oottt e ettt ettt e i Raleigh
Laurie Beth Vanden BoS .. ...ttt e Durham
Olga Vysotskayade Brito ............ ... ..o i Minsk, Belarus
AMY S. Wallace . ..ot Cary
Gena Elizabeth Walling-McCray ............ ... oo Raleigh
Nicholas Glen Walter . .......... .. ..o Rock Hill, South Carolina
Markus Lee Walters ........oovin it i Arlington, Virginia
Alexis Keating Wasowski .......... ... .. i Charlotte
Jennifer Catherine WasSOn . .......c.o it Greensboro
Cheryl Renee Watkins ............. ... ..o Oklahoma City, Oklahoma
Natalie C. WatSON ..ottt ettt te ettt e Rocky Mount
Brandon Todd Wells ... ...ttt e Raleigh
Mary H. WellS . ..ottt Clayton
Sarah Pronovost Wenzel .. ... .. ittt e Waynesville
Christopher M. Whelchel ............. ... ... ..o.vinh, Rock Hill, South Carolina
Joshua Michael WhitaKer ... ... ...ttt Raleigh
James C. WHite ..ot v it i et e et e Chapel Hill
Robert Jason White . ... .. ...t Lexington
Roger Carl White ....... ...t Greensboro
Sarah McCall White ... ... ..ttt e e Lexington
Benjamin H. White, IIT . . .. ... Greensboro
Maranda Kate Whitener .. ........vviiin it Taylorsville
Adam Emerson Whitten ............. i Charlotte
Julia Renee WiCKer . ..o\ vt ittt e Sanford
Jeffrey J. Wiebe .. ... i Hillsborough
Stacey Stanley Wiggins ...........ceeerreereenn it Kinston
Christopher Michel Wilkie .. ...... ... ... oo Winston-Salem
Benjamin Douglas Williams ................. ..o i Charlotte
M. Elizabeth Farr Willlams . ... ... ..ottt Hickory
Suzanne Cress WIllilams .. ...... it Raleigh
James MadiSon WIISOM . ..o\ v i ei e e et e e Raleigh
Jennifer Renee WilSON .. ... ..ot s Asheville
Jeremy S. WIlSON .. ..o oo e Lincolnton
Patricia Latham WilSON . ... ...ttt it Raleigh
Thomas R. WIlSOM . ... v vt e e et Raleigh
Tiffany Nichel WIlSOn . ... ...t Monroe



LICENSED ATTORNEYS

John Clinton Wimbish . ... ... ... i i e Charlotte
Robert Andrew Wirth .. ... . ... . . i Chapel Hill
Jennifer Lynn Wondracek . ........ ... Morrisville
KarlaM. Wood ........ . Maggie Valley
Zaneta Moore Wood ... ... ... ... Winston Salem
Misty Elizabeth Woodard .......... ... ... . . . i i Fremont
Justin Brant Wraight .. ........ . ... .. . . . Winston-Salem
CamilaJ. Wright . ... ... s Franklin
Christine Belle Wunsche . ............ . it Durham
Matthew Dale Wunsche .. ....... .. .. i e Durham
Edward Avery Wyatt, VI .. ... . . Greensboro
James Ramage Wyche . ...... ... . .. . . . Charlotte
Bradley Trent Zimmer . ... ... ... oottt it Wilmington

Given over my hand and seal of the Board of Law Examiners on this the 24th day
of September 2003.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FReD P. Parker 111, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners on
the 19th day of September 2003, and said persons have been issued a certificate of this
Board:

Benjamin Hogarth Whitley . .. ........ ... ... .. i Raleigh
Charles Shawn Christenbury . ........ . ... ... o Raleigh
Clarence Andrew McGuffin ......... ... . ... . . . i i i Raleigh
Michael Thomas Cecka ........... ... . i Charlotte

Given over my hand and seal of the Board of Law Examiners on this the 30th day
of September 2003.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

1, FRED P. PaRkER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the
19th day of September, 2003, and said persons have been issued a certificate of this
Board:

Margaret Folz Keating . .. ......... ... ... ... ... ... . ... Applying from Missouri
Paul Blakely Keating, Jr. .. .......... .. ... ... ... ... ... Applying from Missouri
Brian Steed Tatum ........... ... .. i Applying from Georgia
Jody Michelle Tawfik ............. ... .. ... ... ... .. ... Applying from New York
Mary HartZemp ....... ... ... Applying from Arkansas



LICENSED ATTORNEYS

Given over my hand and seal of the Board of Law Examiners on this the 1st day
of October 2003.

Fred P. Parker 111

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FReD P. ParkERr III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by examination by the Board of Law Examiners on the
5th day of September 2003, and said person has been issued a certificate of this Board:

W. Russell CONGLELON . ... .ottt Durham

Given over my hand and seal of the Board of Law Examiners on this the 23rd day
of October 2003.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. ParkER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by examination by the Board of Law Examiners on the
10th day of October 2003, and said person has been issued a certificate of this Board:

Kathleen A. GIEASON . . . ..ot ittt e et ians Chapel Hill

Given over my hand and seal of the Board of Law Examiners on this the 23rd day
of October 2003.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRep P. Parxer III, Executive Director of the Board of Law Examiners of
the State of North Carolina, do hereby certify that the following named person was
admitted to the North Carolina Bar by examination by the Board of Law Examiners
on the 26th day of August 2003, and saic person has been issued a certificate of
this Board:

Marie Summerlin Hamm . .......... .. ... ool Virginia Beach, Virginia

Given over my hand and seal of the Board of Law Examiners on this the 23rd day
of October 2003.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina
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LICENSED ATTORNEYS

I, FReD P. PARkER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by comity by the Board of Law Examiners on the 24th
day of October 2003, and said person has been issued a certificate of this Board:

Steven DanaDyer ........................ Applied from the State of Pennsylvania

Given over my hand and seal of the Board of Law Examiners on this the 4th day
of November 2003. :

Fred P. Parker 111

Fxecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the
26th day of November, 2003, and said persons have been issued a certificate of this
Board:

LoriHerndon Beck ............ ... ... ... .. .... Applied from the State of Georgia
Allen L. Broughton .. .................... ... ... Applied from the State of Georgia
Goran P. Stojkovick ........... ... .. .. ... Applied from the District of Columbia
W.SwainWood ............... ... .. i Applied from the State of Georgia
Charlene Danielle Moody ...................... Applied from the State of Georgia
Adam Howard Charnes .................... Applied from the District of Columbia
Peter Santos ...............civiiiiiinnn Applied from the State of Pennsylvania
Stephend. Antal ............ ... .. ... ... .. .. Applied from the State of New York

Given over my hand and seal of the Board of Law Examiners this the 6th day of
January, 2004.

Fred P. Parker III
Executive Director
Board of Law Examiners
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons duly
passed the examination of the Board of Law Examiners as of the 8th day of December,
2003 and said persons have been issued license certificates.

Russell Gable Alion, Jr. ... ... Charlotte
Terresa Ann English . ... ... . . . Mount Holly
Paul B. Ferrara, IIl . ...... ... .. .. .. ... .. ... ....... Walterboro, South Carolina
Henry W. Gerock, 11 ... .. .. e e Jacksonville
Quentin Huff . ... ... . . ... . . e Winston-Salem
Catherine Lynne MacLean .............................. Virginia Beach, Virginia
David Paul Stitzel ........... . .. . . e e Morrisville
RichardKyle Tate . ....... ... . .. .. Lexington, Kentucky
Jonathan James Taylor . ... ... ... . e Raleigh
Bret Thomas Winterle ............ ... .. ..o i, Winston-Salem
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Given over my hand and seal of the Board of Law Examiners this the 6th day of
January, 2004.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARkER III, Executive Director of the Board of Law Examiners of
the State of North Carolina, do hereby certify that the following named person was
admitted to the North Carolina Bar by examination by the Board of Law Examiners
on the 26th day of November 2003, and said person has been issued a certificate of
this Board:

Payton Dwight Hoover . . ... ... ... . i e Kinston

Given over my hand and seal of the Board of Law Examiners on this the 22nd day
of January, 2004.

Fred P. Parker III

Fxecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. Parker III, Executive Director of the Board of Law Examiners of
the State of North Carolina, do hereby certify that the following named person was
admitted to the North Carolina Bar by examination by the Board of Law Examiners
on the 2nd day of January, 2004, and said person has been issued a certificate of
this Board:

Cheryl Renee Watkins ............................... Oklahoma City, Oklahoma

Given over my hand and seal of the Board of Law Examiners on this the 22nd day
of January, 2004.

Fred P. Parker 111

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, Frep P. ParkEr III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by examination by the Board of Law Examiners on the
30th day of January, 2004, and said person has been issued a certificate of this Board:

Joseph Lee Levinson . ... ... ... Benson

Given over my hand and seal of the Board of Law Examiners on this the 12th day
of March, 2004.
Fred P. Parker 111
FExecutive Director
Eoard of Law Examiners of the
State of North Carolina
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I, FrRED P. Parkir III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the
3rd day of February, 2004, and said persons have been issued a certificate of this
Board:

Jeremy Regan Sayre ............... ... .. ........ Applied from the State of Ohio
Katherine Connolly Galvin .................... Applied from the State of Michigan

Given over my hand and seal of the Board of Law Examiners this the 12th day of
March, 2004.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FReED P. Parker 111, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the
27th day of February, 2004, and said persons have been issued a certificate of this
Board:

DebraAnnKelly ............ . ... . ... ... ... Applied from the State of New York
Michele L.Ledo ........... .., Applied from the State Pennsylvania
JanR.Paul ........ ... .. ... . ... .. . ... Applied from the State of Vermont
Joshua Reed Van Kampen .. ..................... Applied from the State of Illinois
David K. Schwirian ....................... Applied from the State of West Virginia
David Kennon Moody ........................ Applied from the State of New York
Gary S. Sideracker ............ ... ... ... Applied from the State of Massachusetts
Aimee Elizabeth Cain . ....................... Applied from the State of New York
Yale L. Hollander ............................ Applied from the State of Missouri
Emily Haycock Fournier ................. Applied from the State of Massachusetts
JohnS.Sansone ............. ... .. ... ... Applied from the State of New York
Sherry L. Powell ....... ... . .. . .. ... .. .. Applied from the State of Missouri
Richard F. Treacy, Jr. ..... ... .. .. ... .. .... Applied from the State of Connecticut
Thomas A. Gray .............c.coevivnn.. Applied from the State of Massachusetts
Alvin William Keller, Jr. .................... Applied from the District of Columbia
Sheldon Maurice Francis .................... Applied from the State of Tennessee
Lee Stanford Sherrill, Jr. ........... .. ... ... ... Applied from the State of Georgia
BryanLee TySON .. ........oviiinnnnnn Applied from the State of Georgia
Jennifer M. Techman .......................... Applied from the State of Georgia
MichaelJ. Kelly .......... ... .. ... it Applied from the State of Ohio

Given over my hand and seal of the Board of Law Examiners this the 12th day of
March, 2004.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina
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MANN MEDIA, INC., pDoING BUSINESS AS OUR STATE NORTH CAROLINA; AND
BERNARD MANN, PeTiTioNERS V. RANDOLPH COUNTY PLANNING BOARD,
RESPONDENT

No. 115A01
(Filed 28 June 2002)

Zoning— special use permit—broadcast tower—whole record
test
An application of the whole record test reveals that the trial
court erred by reversing respondent planning board’s decision to
deny petitioners’ special use permit application to construct a
broadcast tower, because: (1) petitioners failed to meet their bur-
den of proving that the proposed use would not materially endan-
ger public safety; and (2) petitioners failed to establish that the
use would not substantially injure the value of adjoining or abut-
ting property.

Justice BUTTERFIELD dissenting.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 142 N.C. App. 137, 542 S.E.2d
263 (2001), affirming a judgment entered 17 August 1999 by
Spainhour, J., in Superior Court, Randolph County. Heard in the
Supreme Court 16 May 2001.
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Keziah, Gates & Samet, L.L.P, by Andrew S. Lasine, for
petitioner-appellees.

Gavin Cox Pugh Etheridge and Wilhoit, LLP, by Alan V. Pugh
and Robert E. Wilhoit, for respondent-appellant.

EDMUNDS, Justice.

Petitioners Mann Media, Inc. and Bernard Mann (Mann) insti-
tuted this action against respondent Randolph County Planning
Board to review respondent’s denial of petitioners’ application for a
special use permit to construct a 1,500-foot broadcast tower in
Randolph County, North Carolina. In this appeal, we must consider
both whether the superior court correctly concluded that there was
no competent, material, and substantial evidence to support respond-
ent’s decision to deny petitioners’ special use permit application and
whether the Court of Appeals properly affirmed the superior court’s
decision. For the reasons that follow, we hold that the superior court
erred in reversing respondent’s decision to deny petitioners’ special
use permit application to construct the broadcast tower, and there-
fore we reverse the Court of Appeals.

Petitioners initially applied for a special use permit to construct a
1,879-foot broadcast tower on an approximately 119.52-acre
tract of land in northeast Randolph County zoned for residential/
agricultural use. On 10 November 1998, respondent held a public
hearing on petitioners’ application and thereafter voted to deny
petitioners’ request.

On 17 December 1998, petitioners filed a petition for writ of cer-
tiorari with the Superior Court, Randolph County, pursuant to
N.C.G.S. § 1563A-345, requesting review of the denial of their applica-
tion. The petition was allowed, and after a hearing in the matter, a
superior court judge entered an order on 17 February 1999 vacating
respondent’s decision to deny the permit and remanding the case to
respondent for a hearing de novo on the ground that respondent “did
not specify the reasons for the denial of the Special Use Permit in the
minutes of the meeting at which the action was taken.”

On 20 May 1999, petitioners filed a second application for a spe-
cial use permit. In this application, petitioners modified their original
plans and sought to construct a shorter, 1,500-foot tower in the same
location. Respondent held a second public hearing in the matter on 10
June 1999, during which petitioner Mann and Ron Crowder, a North
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Carolina real estate appraiser, testified on behalf of petitioners.
Mann’s testimony addressed safety issues, particularly whether the
tower could collapse and whether ice could build up on the tower and
fall off, while Crowder’s testimony was directed toward whether the
proposed use would substantially injure the value of adjoining or
abutting properties and whether the proposed use would be in har-
mony with the general area. John Burkett, Rita Mintmier, Terry Davis,
and Julia Davis, landowners and residents near the proposed site;
Grace Steed, a North Carolina realtor; and Danny Frazier, a North
Carolina building contractor, testified in opposition to petitioners’
application.

At the conclusion of the hearing, respondent unanimously voted
to deny the special use permit, and in a subsequent written order
dated 24 June 1999, respondent denied petitioners’ application. This
order listed as findings of fact:

1. The applicant applied for a special use permit to allow the con-
struction of [a] 1500’ broadcast tower on a 119.52 acres tract
located at the Northwest side of the intersection of Lewis Davis
Road and Davis Country Road, New Market Township. Said tract
is zoned Residential Agricultural.

2. The applicant does not own the land for which the permit is
requested.

3. The proposed tower is to be constructed for speculative
purposes, there being no contracts or leases for the use of the
proposed tower, all in direct contravention of the applicant’s tes-
timony at the first public hearing. The Board therefore finds that
the proposed use is not a public necessity nor required to provide
broadcast service for the Piedmont-Triad area.

4. The proposed tower is located within 1500 feet of 21 estab-
lished residences and there are numerous other residences
located in proximity to the proposed tower.

5. Conflicting evidence was presented concerning the probability
of ice forming on and falling from the proposed tower, but the
Board finds that ice has formed and fallen from the other towers
within the county’s zoning jurisdiction causing damage and is
likely to do so from the proposed tower, and would therefore
materially endanger the public safety where located because of
the number and density of adjoining residences.
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6. Evidence was presented showing that the site for the pro-
posed tower was approved by the Federal Aviation Agency, but
opposed by the Aviation Division of the North Carolina
Department of Transportation. The Board finds that the con-
struction of this tower could therefore constitute a hazard to
general aviation operating from Johnson Air Field, and thus
endangers the public safety.

7. The population density of the area immediately adjacent to
and in the proximity of the site for the proposed tower is sub-
stantially greater than that of areas surrounding sites for towers
which have been previously approved by this Board for Special
Use Permits.

8. The population density of the Residential Agricultural zoning
district within Randolph County varies widely in general, but is of
lower density in areas adjacent to tall telecommunication towers
constructed after the adoption of the Unified Development
Ordinance, and therefore this proposed site being in a high den-
sity RA district because of its size, visual impact and lighting and
further because the required conditions and specifications set
out in the ordinance are insufficient to harmonize this particular
site (emphasis added) with the area, it is therefore not in har-
mony with the area.

9. Conflicting testimony was presented as to whether the
issuance of the permit and the construction of the tower would
substantially diminish the value of adjacent properties. The
Board finds that the value of adjacent properties to the proposed
site would substantially diminish and would be injured if the spe-
cial use permit were issued.

10. The applicant met the required conditions and specifications
for such use as set out in the Unified Development Ordinance,
pursuant to General Standard No. 2 but such conditions and spec-
ifications are not dispositive as to a proposed site in an area of
higher residential population density in ajn] RA District.

Respondent then concluded:

1. The [proposed] use will material[ly] endanger the public
safety if located where proposed, and developed according to the
plan as submitted and approved. . . .
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2. The proposed use will substantially injure the value of
adjoining or abutting property, and the use is not a public
necessity. . . .

3. The location and character of the use if developed according
to the plan as submitted and approved will not be in harmony
with the area in which it is to be located.

On 14 July 1999, petitioners filed a second petition for writ of cer-
tiorari, requesting the superior court “to review the record de novo
for errors of law, to determine if competent, material, and substantial
evidence exists, based on the whole record, to support the decision,
and to determine whether the decision was arbitrary and capricious.”
The writ of certiorari was allowed on the same day, 14 July 1999, and
following a hearing, a superior court judge entered a judgment on 17
August 1999 that vacated respondent’s 24 June 1999 order and
remanded the matter for entry of an order granting petitioners a spe-
cial use permit. The court listed as findings of fact:

1. Petitioners[] applied for a Special Use Permit to locate
a 1,500[-]foot broadcast tower in Randolph County, North
Carolina.

2. Petitioners’ proposed use is a permitted use in the zoning
district in which the broadcast tower is proposed to be located.
The decision to allow a broadcast tower as a permitted use in the
zoning district in question was made by the Randolph County
Board of County Commissioners in enacting the zoning ordinance
for Randolph County.

3. Petitioners’ proposed use meets all required conditions
and specifications of the Randolph County Zoning Ordinance and
the Planning Board.

4. The location and height of the proposed broadcast tower
was approved by the Federal Aviation Administration which con-
cluded that the proposed tower would not have any substantial
adverse effect upon the safe and efficient utilization of the navi-
gable air space by aircraft or on the operation of navigational
facilities and would not be a hazard to air navigation.

5. The North Carolina Department of Transportation com-
ments objecting to Petitioners’ proposed tower did not relate to a
hazard resulting from Petitioners’ proposed tower, but to a pro-
posed tower in a different location.
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6. Petitioners’ proposed broadcast tower does not constitute
a hazard to air traffic.

7. Petitioners’ proposed broadcast tower incorporates mech-
anisms to prevent the formation of ice on the tower itself.

8. Ice which may form on the support wires of the proposed
tower will tend to slide down the support wires to the tower
anchors but, in any event would not detach and land at a distance
from the tower any greater than the distance from the tower base
to the anchors, which is a distance of 900 feet.

9. No residences, structures, or property are located within
900 feet of the tower base.

10. An existing television broadcast tower is presently
located in the immediate vicinity of Petitioners’ proposed tower.
This existing tower exceeds 2,000 feet in height.

11. The location of Petitioners’ proposed tower and the
surrounding area is zoned residential/agricultural.

12. The area surrounding Petitioners’ proposed tower is
largely agricultural.

13. No market evidence exists to support a substantial injury
to adjoining or abutting property values as a result of existing
broadcast towers in the vicinity of Petitioners’ proposed broad-
cast tower.

14. Petitioners’ proposed tower would have no substantial
adverse effect on the value of adjoining or abutting properties.

15. Although residential housing exists in the vicinity of
Petitioners’ proposed tower, based on the presence of other
broadcast towers in the area, the agricultural nature of the area,
and the zoning, Petitioners’ proposed use will be in harmony with
the area in which it is to be located and in general conformity
with the land development plan for Randolph County and the
Randolph County Zoning Ordinance.

Based on these findings of fact, the superior court made the follow-
ing conclusions of law:

1. This Court’s review of the Randolph County Planning
Board’s Order of June 24, 1999, and the record of its proceeding
was pursuant to a Writ of Certiorari issued by this Court and pur-
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suant to the statutory authority set forth in N.C. General Statute
§153A-345].]

2. Petitioners[] presented competent, material, and substan-
tial evidence establishing the conditions required by the
Randolph County Zoning Ordinance for the issuance of the
Special Use Permit for which Petitioners applied and demon-
strating that the proposed use will not materially endanger the
public health or safety if located where proposed and developed
according to the plan as submitted and approved, that the pro-
posed use meets all required conditions and specifications, that
the use will not substantially injure the value of adjoining or abut-
ting property, and that the location and character of the use if
developed according to the plan as submitted and approved will
be in harmony with the area in which it is to be located and in
general conformity with the land development plan for Randolph
County.

3. The Randolph County Planning Board’s determination and
reliance on the number of residences within 1,500 feet of the
Petitioners’ proposed tower does not relate to any standard in the
Randolph Zoning Ordinance and is therefore arbitrary and capri-
cious as a matter of law.

4. No competent, material, or substantial evidence was pre-
sented to the Randolph County Planning Board establishing or
tending to establish any relevancy of a 1,500[-]foot zone mea-
sured from the base of Petitioners’ proposed tower.

5. The Planning Board’s reliance on density comparisons
between the location of Petitioners’ proposed tower and existing
towers in the vicinity of Petilioners’ proposed tower which are
not specified in the Randolph County Zoning Ordinance was arbi-
trary and capricious and constituted error as a matter of law.

6. Testimony presented 1o the Planning Board concerning
alleged incidents at other towers involving ice damage was not
based on personal knowledge, but was based on hearsay, to
which Petitioners objected, and was therefore incompetent.

7. Testimony presented to the Planning Board concerning
alleged incidents at other towers involving ice damage did not
establish the distance from those towers at which ice allegedly
fell, causing damage, or whether ice allegedly causing damage fell
from towers which incorporated mechanisms to prevent the for-
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mation of ice, such as those which would be incorporated into
Petitioners’ tower, and was therefore incompetent.

8. The Planning Board’s reliance on the foregoing testimony
concerning alleged incidents at other towers involving ice dam-
age was therefore arbitrary and capricious and constituted error,
as a matter of law.

9. No competent, material, or substantial evidence was
presented that Petitioners’ proposed broadcast tower constitutes
a hazard to air traffic.

10. Testimony in opposition to Petitioners’ proposed tower
from property owners whose property did not adjoin or abut the
location of the proposed tower regarding the perceived impact on
property values as a result of the proposed tower was incorupe-
tent, and the Planning Board’s reliance on this testimony was
therefore arbitrary and capricious and constituted error as a mat-
ter of law.

11. The Planning Board’s reliance on testimony in opposition
to Petitioners’ proposed tower concerning property values for
property in the vicinity of existing towers which did not identify
the properties to which it referred, any material aspect of those
properties, the alleged impact on those property values, and
which did not relate the testimony to property values of property
adjoining or abutting Petitioners’ proposed tower location was
arbitrary and capricious and constituted error as a matter of law.

12. Because Petitioners’ proposed use is a permitted use
within the zoning district in which it is proposed to be located, it
is in harmony with the area in which it is to be located as a mat-
ter of law.

13. Petitioners|[] presented competent, material, and substan-
tial evidence satisfying the requirements of the Randolph County
Zoning Ordinance.

14. The Randolph County Planning Board failed to act based
on competent, substantial, and material evidence in denying
Petitioners’ Special Use Permit Application and therefore acted
arbitrarily and capriciously.

15. Petitioners’ Application for a Special Use Permit should
have been allowed by the Randolph County Planning Board.
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Respondent appealed to the North Carolina Court of Appeals. In
a split decision, that court, focusing on whether the proposed use was
in harmony with the area in which it was to be located and whether
the proposed use would substantially injure the value of property
adjoining or abutting the proposed site, held that petitioners met their
burden for approval of the special use permit application and that
respondent’s order denying the special use permit was not supported
by competent, material, and substantial evidence. Accordingly, the
Court of Appeals affirmed the superior court’s judgment that vacated
respondent’s order and remanded the matter to respondent for entry
of an order allowing petitioners’ special use permit application. The
dissenting judge disagreed, arguing:

From a review of the record and the findings of the Board, 1
conclude there was competent material and substantial evidence
to support the denial of the special use permit and I would
reverse the order of the trial court and remand the case for entry
of an order affirming the decision of the Board.

Mann Media, Inc. v. Randolph Cty. Planning Bd., 142 N.C. App. 137,
144, 542 S.E.2d 253, 258 (2001) (Walker, J., dissenting). Respondent
appeals to this Court from the decision of the Court of Appeals on the
basis of the dissent.

SPECIAL USE PERMITS

A county has the authority to regulate and restrict the use of
property pursuant to section 153A-340 of the North Carolina General
Statues, which provides in pertinent part:

(a) For the purpose of promoting health, safety, morals, or
the general welfare, a county may regulate and restrict the height,
number of stories and size of buildings and other structures, the
percentage of lots that may be occupied, the size of yards, courts
and other open spaces, the density of population, and the location
and use of buildings, structures, and land for trade, industry, res-
idence, or other purposes, and to provide density credits or sev-
erable development rights for dedicated rights-of-way pursuant to
G.S. 136-66.10 or G.S. 136-66.11.

(¢) The regulations may provide that a board of adjustment
may determine and vary their application in harmony with their
general purpose and intent and in accordance with general or
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specific rules therein contained. The regulations may also pro-
vide that the board of adjustment or the board of commissioners
may issue special use permits or conditional use permits in the
classes of cases or situations and in accordance with the princi-
ples, conditions, safeguards, and procedures specified therein
and may impose reasonable and appropriate conditions and safe-
guards upon these permits. Where appropriate, the conditions
may include requirements that street and utility rights-of-way be
dedicated to the public and that recreational space be provided.
When issuing or denying special use permits or conditional use
permits, the board of commissioners shall follow the procedures
for boards of adjustment except that no vote greater than a
majority vote shall be required for the board of commissioners to
issue such permits, and every such decision of the board of com-
missioners shall be subject to review by the superior court by
proceedings in the nature of certiorari.

N.C.G.S. § 153A-340(a), (c) (2001). A county may create a planning
agency to perform the zoning duties of a board of adjustment,
N.C.G.S. § 153A-344(a) (2001); N.C.G.S. § 1563A-345(a) (2001), includ-
ing issuing special use permits to “permit special exceptions to the
zoning regulations in classes of cases or situations and in accordance
with the principles, conditions, safeguards, and procedures specified
in the ordinance,” N.C.G.S. § 153A-345(c).

A special use permit is “one which is expressly permitted in a
given zone upon proof that certain facts and conditions detailed in
the ordinance exist.” Application of Ellis, 277 N.C. 419, 425, 178
S.E.2d 77, 80 (1970). “ ‘It does not entail making an exception to the
ordinance but rather permitting certain uses which the ordinance
authorizes under stated conditions.”” Woodhouse v. Board of
Comm’rs of Nags Head, 299 N.C. 211, 218, 261 S.E.2d 882, 887 (1980)
(quoting with approval Syosset Holding Corp. v. Schlimm, 15 Misc.
2d 10, 11, 159 N.Y.S.2d 88, 89 (N.Y. Sup. Ct. 1956), modified on other
grounds, 4 AD.2d 766, 164 N.Y.S.2d 890 (1957)). “It is granted or
denied after compliance with the procedures prescribed in the ordi-
nance.” Humble Oil & Ref. Co. v. Board of Aldermen of Chapel Hill,
284 N.C. 458, 467, 202 S.E.2d 129, 135 (1974).

Respondent is a planning agency appointed by the Randolph
County Board of Commissioners, performing the functions of the
board of adjustment in accordance with N.C.G.S. § 153A-345(a). “The
Zoning Ordinance of Randolph County, North Carolina” (the
Ordinance)
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is designed to encourage the protection and development of the
various physical elements of the county in accordance with a
comprehensive plan of land use and population density and for
the purpose of promoting the public health, safety, morals and
general welfare; promoting the orderly development of the
county, preventing the overcrowding of land; and regulating the
location and use of structures and land for trade, industry, resi-
dences or other purposes except farming.

It provides that a special use permit may be granted by respondent,
noting that:

Permitting Special Uses adds flexibility to the Zoning
Ordinance. Subject to high standards of planning and design, cer-
tain property uses are allowed in the several districts where these
uses would not otherwise be acceptable. By means of
controls exercised through the Special Use Permit procedures,
property uses which would otherwise be undesirable in certain
districts can be developed to minimize any bad effects they might
have on surrounding properties.

One special use set out in the Ordinance is for “Public Utilities]]
(Substations, Transformers, Radio or T.V. Towers, etc.),” which may
be located in an area zoned residential/agricultural.

Pursuant to section 4.2 of the Ordinance, respondent must find
four factors before granting a special use permit. These factors
are:

(1) that the use will not materially endanger the public health or
safety if located where proposed and developed according to
the plan as submitted and approved;

(2) that the use meets all required conditions and specifications;

(3) that the use will not substantially injure the value of adjoin-
ing or abutting property, or that the use is a public necessity;
and

(4) that the location and character of the use if developed
according to the plan as submitted and approved will be in
harmony with the area in which it is to be located and in gen-
eral conformity with the Land Development Plan for
Randolph County.

The Ordinance further provides that if respondent fails to find
any factor and “denies the Special Use Permit, it shall enter the
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reason for its action in the minutes of the meeting at which the
action is taken.”

STANDARD OF REVIEW

A county planning board must follow a two-step decision-making
process in granting or denying an application for a special use per-
mit. If “an applicant has produced competent, material, and sub-
stantial evidence tending to establish the existence of the facts
and conditions which the ordinance requires for the issuance of a
special use permit, prima facie he is entitled to it.” Humble Oil &
Ref. Co. v. Board of Aldermen of Chapel Hill, 284 N.C. at 468, 202
S.E.2d at 136. If a prima facie case is established, “[a] denial of the
permit [then] should be based upon findings contra which are sup-
ported by corapetent, material, and substantial evidence appearing in
the record.” Id.

The county planning board sits in a quasi-judicial capacity when
determining whether to grant or deny a special use permit and

must insure that an applicant is afforded a right to cross-examine
witnesses, is given a right to present evidence, is provided a right
to inspect documentary evidence presented against him and is
afforded all the procedural steps set out in the pertinent ordi-
nance or statute. Any decision of the town board has to be based
on competent, material, and substantial evidence that is intro-
duced at a public hearing.

Coastal Ready-Mix Concrete Co. v. Board of Comm’rs of Nags Head,
299 N.C. 620, 626, 265 S.E.2d 379, 383 (1980). “Its findings of fact and
decisions based thereon are final, subject to the right of the courts to
review the record for errors in law and to give relief against its orders
which are arbitrary, oppressive or attended with manifest abuse of
authority.” Humble Oil & Ref. Co. v. Board of Aldermen of Chapel
Hill, 284 N.C. at 469, 202 S.E.2d at 137. The board, however, “is ‘with-
out power to deny a permit on grounds not expressly stated in the
ordinance’ and it must employ specific statutory criteria which are
relevant.” Woodhouse v. Board of Comm’rs of Nags Head, 299 N.C. at
218-19, 261 S.E.2d at 887 (quoting 3 Robert M. Anderson, American
Law of Zoning 2d § 19.19, at 425 (1977)).

While the county board operates as the finder of fact, a reviewing
superior court “sits in the posture of an appellate court” and “does
not review the sufficiency of evidence presented to it but reviews that
evidence presented to the town board.” Coastal Ready-Mix Concrete
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Co. v. Board of Comm’rs of Nags Head, 299 N.C. at 626-27, 265 S.E.2d
at 383. In general, the superior court’s task when reviewing the grant
or denial by a county board of a special use permit includes:

(1) Reviewing the record for errors in law,

(2) Insuring that procedures specified by law in both statute
and ordinance are followed,

(3) Insuring that appropriate due process rights of a peti-
tioner are protected including the right to offer evidence, cross-
examine witnesses, and inspect documents,

(4) Insuring that decisions of town boards are supported
by competent, material and substantial evidence in the whole
record, and

(5) Insuring that decisions are not arbitrary and capricious.

Id. at 626, 265 S.E.2d at 383. “The proper standard for the superior
court’s judicial review ‘depends upon the particular issues presented
on appeal.” ” ACT-UP Triangle v. Commission for Health Servs., 345
N.C. 699, 706, 483 S.E.2d 388, 392 (1997) (quoting Amanini v. N.C.
Dep’t of Human Res., 114 N.C. App. 668, 674, 443 S.E.2d 114, 118
(1994)). “When the petitioner ‘questions (1) whether the agency’s
decision was supported by the evidence or (2) whether the decision
was arbitrary or capricious, then the reviewing court must apply the
“whole record” test.” ” Id. (quoting I'n re Appeal by McCrary, 112 N.C.
App. 161, 165, 435 S.E.2d 359, 363 (1993)). However, “ ‘(i]f a petitioner
contends the [b]oard’s decision was based on an error of law, “de
novo” review is proper.”” Sun Suites Holdings, LLC v. Board of
Aldermen of Garner, 139 N.C. App. 269, 272, 533 S.E.2d 525, 527-28
(quoting JWL Invs., Inc. v. Guilford Cty. Bd. of Adjust., 133 N.C.
App. 426, 429, 515 S.E.2d 715, 717, disc. rev. denied, 351 N.C. 357, 540
S.E.2d 349 (1999)), disc. rev. denied, 353 N.C. 280, 546 S.E.2d 397
(2000). “Moreover, ‘[t]he trial court, when sitting as an appellate court
to review a [decision of a quasi-judicial body], must set forth suffi-
cient information in its order to reveal the scope of review utilized
and the application of that review.’” Id. at 272, 533 S.E.2d at 528
(quoting Sutton v. N.C. Dep’t of Labor, 132 N.C. App. 387, 389, 511
S.E.2d 340, 342 (1999)) (alterations in original).

These standards of review are distinct. Under a de novo review,
the superior court “consider(s] the matter anew[] and freely substi-
tut[es] its own judgment for the agency’s judgment.” Sutton v. N.C.
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Dep’t of Labor, 132 N.C. App. at 389, 511 S.E.2d at 341. When utilizing
the whole record test, however, the reviewing court must “ ‘examine
all competent evidence (the “whole record”) in order to deter-
mine whether the agency decision is supported by “substantial evi-
dence.”’” ACT-UP Triangle v. Commission for Health Servs., 345
N.C. at 706, 483 S.E.2d at 392 (quoting Amanini v. N.C. Dep’t of
Human Res., 114 N.C. App. at 674, 443 S.E.2d at 118). “The ‘whole
record’ test does not allow the reviewing court to replace the
[b]oard’s judgment as between two reasonably conflicting views,
even though the court could justifiably have reached a different result
had the matter been before it de novo.” Thompson v. Wake Cty. Bd.
of Educ., 292 N.C. 406, 410, 233 S.E.2d 538, 541 (1977).

Finally, when an appellate court reviews

a superior court order regarding an agency decision, “the ap-
pellate court examines the trial court’s order for error of law.
The process has been described as a twofold task: (1) determin-
ing whether the trial court exercised the appropriate scope of
review and, if appropriate, (2) deciding whether the court did so
properly.”

ACT-UP Triangle v. Commission for Health Servs., 345 N.C. at 706,
483 S.E.2d at 392 (quoting Amanini v. N.C. Dep’t of Human Res., 114
N.C. App. at 675, 443 S.E.2d at 118-19) (citation omitted in original).
Accordingly, we now consider whether the superior court exercised
the appropriate standard of review and, if so, whether it employed
that standard properly. We also review decisions of the Court of
Appeals for error of law, N.C. R. App. P. 16(a), and in addition must
determine if the Court of Appeals correctly applied the standards set
forth above.

ANALYSIS

In their petition for writ of certiorari to the superior court, peti-
tioners contended that

[t]he decision of the Planning Board is therefore unsupported by
competent, material, and substantial evidence, based on the
whole record, is arbitrary and capricious, and is subject to errors
of law[].

WHEREFORE, Petitioner|[s] respectfully pray that this Court
issue a Writ of Certiorari to the Randolph County Planning Board
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requiring that the record pertaining to its decision be certified to
the Court for de novo review; reverse the decision of the Planning
Board as (i) erroneous as a rnatter of law, (ii) unsupported by
competent, material, and substantial evidence, and (iii) arbitrary
and capricious . . . .

Petitioners’ incorporation of the language of both standards of review
in its petition was not improper because “[a] court may properly
employ both standards of review in a specific case.” Sun Suites
Holdings, LLC v. Board of Aldermen of Garner, 139 N.C. App. at 273,
533 S.E.2d at 528. However, “the standards are to be applied sepa-
rately to discrete issues,” id. at 274, 533 S.E.2d at 528, and the review-
ing superior court must identify which standard(s) it applied to which
issues, id. at 272, 533 S.E.2d at 52&. Here, the superior court stated in
its judgment that it reviewed the matter

pursuant to a Writ of Certiorari entered in this cause to determine
if there were errors of law and if the Order was supported by
competent, material, or substantial evidence or was arbitrary and
capricious, based on the whole record; and after reviewing de
novo the record of the Randolph County Planning Board certified
to this Court, the verbatim trarscript of the proceedings, and con-
sidering the arguments of counsel and legal authority submitted,
this Court makes the following FINDINGS OF FACT . ...

Although this statement indicates that the superior court employed a
de novo standard of review, many of the court’s conclusions of law
state that respondent’s determinations were “arbitrary and capricious
and constituted error as a matter of law,” language that is consistent
with both de novo and whole record review. See Amanint v. N.C.
Dep’t of Human Res., 114 N.C. App. at 674, 443 S.E.2d at 118. Such
wording suggests that the superior court applied both standards
simultaneously in several instances, leaving us unable to conclude
that the superior court consistently exercised the appropriate scope
of review. We do not believe a remand is necessary, however, because
the central issue presented by respondent and argued by both parties
on appeal is whether there was competent, material, and substantial
evidence to support respondent’s denial of a special use permit.
Resolution of this issue involves evaluation of evidence used by
respondent to deny the application, and the entire record of the hear-
ing is before us. See Sun Suites Holdings, LLC v. Board of Aldermen
of Garner, 139 N.C. App. at 274, 533 S.E.2d at 528-29 (“petitioners
raise only the issue of whether the [b]oard’s denial of the application
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was supported by the record, the entirety of which is before us”;
therefore, remand was unnecessary). Accordingly, and in the inter-
ests of judicial economy, we apply the “whole record” test as we
review the matter.

As set out above, section 4.2 of the Ordinance sets out four crite-
ria that must be satisfied before a special use permit can be issued.
The first of these is “that the use will not materially endanger the
public health or safety if located where proposed and developed
according to the plan as submitted and approved.” One of respond-
ent’s findings was that

[clonflicting evidence was presented concerning the probability
of ice forming on and falling from the proposed tower, but the
Board finds that ice has formed and fallen from the other towers
within the county’s zoning jurisdiction causing damage and is
likely to do so from the proposed tower, and would therefore
materially endanger the public safety where located because of
the number and density of adjoining residences.

Under the whole record test, this finding must stand unless it is
arbitrary and capricious.

[Iln determining whether an agency decision is arbitrary or
capricious,

the reviewing court does not have authority to override deci-
sions within agency discretion when that discretion is exer-
cised in good faith and in accordance with law.

The “arbitrary or capricious” standard is a difficult one to
meet. Administrative agency decisions may be reversed as
arbitrary or capricious if they are “patently in bad faith,”
[Burton v. City of Reidsville, 243 N.C. 405, 407, 90 S.E.2d 700,
702 (1956),] or “whimsical” in the sense that “they indicate a
lack of fair and careful consideration” or “fail to indicate
[Jany course of reasoning and the exercise of judgment.[]”
[State ex rel.] Comm’r of Ins. v. [N.C.] Rate Bureau, 300
N.C. [381,] 420, 269 S.E.2d [547,] 573 [(1980)].

Lewis v. N.C. Dep’t of Human Resources, 92 N.C. App. 737, 740,
375 S.E.2d 712, 714 (1989).

ACT-UP Triangle v. Commission for Health Servs., 345 N.C. at 707,
483 S.E.2d at 393.
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In this finding, respondent cited evidence of ice building up and
falling from other towers. Our review of the record indicates that this
evidence, consisting principally of ice brought before respondent in a
cooler and anecdotal hearsay, was not competent. Even so, the record
also indicates that petitioners failed to carry their burden of proving
that the potential of ice falling from support wires of the proposed
tower was not a safety risk. Petitioner Mann testified that while the
tower itself would have deicing equipment, the support wires would
not. Although he opined that any ice forming on the wires would slide
down the wires, he candidly acknowledged his inability to state with
certainty that ice would not travel a greater distance in the event of
wind or storm. While Mann argued that the prevailing winds at the
site are from a direction that would blow any ice away from nearby
buildings and dwellings, he could not guarantee that falling ice would
not be a risk. Other evidence in the record shows that numerous per-
manent structures lie in close proximity to the proposed tower site.

Respondent’s finding that petitioners failed to establish that there
would be no danger to the public from falling ice is neither whimsi-
cal, nor patently in bad faith, and it is not indicative of a lack of any
course of reasoning or exercise of judgment. The burden is on peti-
tioners to meet the four requirements of the Ordinance before finding
that a prima facie case has been established, and respondent did not
state in its written order that petitioners made a prima facie case.
Under the whole record test, in light of petitioners’ inability satisfac-
torily to prove that the proposed use would not materially endanger
public safety, we are not permitted to substitute our judgment for that
of respondent. Accordingly, we hold that petitioners failed to meet
their burden of proving this first requirement and did not establish a
prima facie case.

Because of this holding, we are not obligated to address the
remaining three requirements under the Ordinance. See Coastal
Ready-Mix Concrete Co. v. Board of Comm’rs of Nags Head, 299
N.C. at 632-33, 265 S.E.2d at 386 (“[i]n light of this holding [that the
petitioner’s proposed concrete plant violated the height requirements
of the Nags Head zoning ordinance], it is unnecessary to reach [the
respondents’] remaining two contentions” that the petitioner failed to
provide public access to the proposed plant in violation of the ordi-
nance and that the petitioner could not meet the spirit and intent
requirements of the ordinance). Nonetheless, in the interests of com-
pleteness, we briefly consider the remaining requirements under the
Ordinance.
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Although the parties do not contest that petitioners have satisfied
the second requirement that the use “meet[] all required conditions
and specifications,” the third requirement provides “that the use will
not substantially injure the value of adjoining or abutting property.”
As to this requirement, petitioners presented the testimony of North
Carolina real estate appraiser Ron Crowder. Like the superior court,
the Court of Appeals accepted petitioners’ evidence as substantial
and competent, while rejecting the testimony of North Carolina real-
tor Grace Steed and North Carolina building contractor Danny
Frazier, both of whom testified in opposition to petitioners’ applica-
tion. As to Steed and Frazier, the Court of Appeals concluded that nei-
ther was able to provide examples of adverse affect on property
adjoining or abutting the proposed tower site and thus provided only
speculative opinions. However, even though Crowder acknowledged
at the public hearing that property was not frequently sold in the
vicinity, and as a result he also did not review any actual comparable
property adjoining or abutting the proposed tower, the Court of
Appeals held that “because petitioners’ appraiser is a professional
appraiser whose skill was acknowledged even by the opponent real-
tor described above, we hold that his expert opinion will satisfy the
requirement for competent, material and substantial evidence despite
our holding in Sun Suwites.” Mann Media, Inc. v. Randolph Cty.
Planning Bd., 142 N.C. App. at 142, 542 S.E.2d at 257. In Sun Suites,
the Court of Appeals held that the testimony of two speakers at the
public hearing failed to constitute substantial evidence because nei-
ther “presented any ‘factual data or background,” such as certified
appraisals or market studies, supporting their naked opinions.” Sun
Suites Holdings, LLC v. Board of Aldermen of Garner, 139 N.C. App.
at 278, 533 S.E.2d at 531 (quoting Humble Oil & Ref. Co. v. Board of
Aldermen of Chapel Hill, 284 N.C. at 469, 202 S.E.2d at 136). Although
the Court of Appeals here correctly noted that Steed and Frazier
failed to address adjoining or abutting properties, the testimony of
Crowder was similarly deficient. Because none of this testimony
addressed the specific requirement of the Ordinance as to “adjoining
or abutting property,” we find that the Court of Appeals erred in
accepting Crowder’s testimony while rejecting that of Steed and
Frazier. Consequently, under the whole record test, we hold that peti-
tioners failed to meet the Ordinance’s third requirement.

The fourth requirement under the Ordinance provides “that the
location and character of the use if developed according to the plan
as submitted and approved will be in harmony with the area in which
it is to be located and in general conformity with the Land
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Development Plan for Randolph County.” The superior court properly
applied de novo review to this issue, and the Court of Appeals dis-
cussed this requirement in some detail. We agree with the Court of
Appeals that “ ‘[t]he inclusion of a use as a conditional use in a par-
ticular zoning district establishes a prima facie case that the permit-
ted use is in harmony with the general zoning plan.’ ” Mann Media,
Inc. v. Randolph Cty. Planning Bd., 142 N.C. App. at 139, 542 S.E.2d
at 255 (quoting Vulcan Materials Co. v. Guilford Cty. Bd. of Cty.
Comm’rs, 115 N.C. App. 319, 324, 444 S.E.2d 639, 643, disc. rev.
denied, 337 N.C. 807, 449 S.E.2d 758 (1994)). However, in the case at
bar, because we have determined that petitioners failed to establish a
prima facie case as to requirements one and three as required by the
Ordinance, we need not address whether sufficient evidence was pre-
sented to rebut petitioners’ prima facie showing that the plan was in
harmony with the surrounding area.

Based upon the foregoing, we reverse the decision of the Court of
Appeals and remand this case to the Court of Appeals, which shall
remand to the Superior Court, Randolph County, with directions to
that court to enter judgment affirming respondent’s denial of the spe-
cial use permit.

REVERSED AND REMANDED.

Justice BUTTERFIELD dissenting.

This case is before this Court solely on the basis of the dissenting
opinion in the Court of Appeals. Challenging the majority’s holding
with regard to the issue of harmony, the dissenting judge in the Court
of Appeals concluded, “There was plenary evidence before the Board
that [the proposed] tower would be located adjacent to an existing
mixed suburban/agricultural area and would not be in harmony with
this area.” Mann Media, Inc. v. Randolph Cty. Planning Bd., 142
N.C. App. 137, 144, 542 S.E.2d 253, 2568 (2001) (Walker, J., dissenting).
Because the dissent did not specifically address the issues regarding
public safety or property values, the only issues squarely before us
are (1) whether petitioners presented competent, material, and
substantial evidence that the proposed use would be in harmony with
the area in which it is to be located; and (2) if so, whether there
existed in the record competent, material, and substantial evidence
contrary to petitioners’ showing of harmony to support the Board’s
denial of petitioners’ permit application. I agree with the holding of
the majority of the Court of Appeals that petitioners made a prima



20 IN THE SUPREME COURT

MANN MEDIA, INC. v. RANDOLPH CTY. PLANNING BD.
(356 N.C. 1 (2002)]

facie showing of harmony and that the record contained insufficient
evidence to sustain the Board’s adverse conclusion. Therefore, I
respectfully dissent.

As this Court recognized in Woodhouse v. Board of Comm’rs of
Nags Head, 299 N.C. 211, 261 S.E.2d 882 (1980):

“The inclusion of the particular use in the ordinance as one
which is permitted under certain conditions[] is equivalent to
a legislative finding that the prescribed use is one which is in
harmony with the other uses permitted in the district’ ”

A. Rathkopf, 3 Law of Zoning and Planning, 54-5 (1979).

Woodhouse, 299 N.C. at 216, 261 S.E.2d at 886. In other words, “[a]
conditional use is a permitted use when allowed under a special per-
mit. Thus, there has been a local legislative determination that the
use, as such, is neither inconsistent with the public health, safety,
morals, or general welfare, nor out of harmony with the [county’s]
general zoning plan.” 3 Arden H. Rathkopf & Daren A. Rathkopf,
Rathkopf’s The Law of Zoning and Planning § 61:20, at 61-42
(Edward H. Zeigler, Jr., ed., 2001).

Furthermore, the denial of an application on grounds that the
proposed plan “does not meet the tests of suitability” as outlined
in the intent section of a particular ordinance is no different from
refusing a permit because the proposed use would “adversely
affect the public interest.” A [county planning board] “cannot
deny applicants a permit in their unguided discretion or, stated
differently, refuse it solely because, in their view, [it] would
“‘adversely affect the public interest.”” In re Application of
Eliis, 277 N.C. [419,] 425, 178 S.E.2d [77,] 81 [(1970)].

Woodhouse, 299 N.C. at 216-17, 261 S.E.2d at 886 (second alteration in
original).

Notably, the majority accepts the Court of Appeals’ pronounce-
ment that “ ‘[t]he inclusion of a use as a conditional use in a particu-
lar zoning district establishes a prima facie case that the permitted
use is in harmony with the general zoning plan.” ” Mann Media, Inc.,
142 N.C. App. at 139, 542 S.E.2d at 255 (quoting Vulcan Materials Co.
v. Guilford Cty. Bd. of Cty. Comm’rs, 115 N.C. App. 319, 324, 444
S.E.2d 639, 643, disc. rev. denied, 337 N.C. 807, 449 S.E.2d 758
(1994)). Therefore, by showing that the Randolph County ordinance
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denominates radio and television broadcast towers as special uses
within Residential-Agricultural districts, petitioners have made a
prima facie showing that their proposed use would be in harmony
with the surrounding area. Nonetheless, in denying petitioners’ appli-
cation, the Board concluded that “[t]he location and character of the
use if developed according to the plan as submitted and approved
[would] not be in harmony with the area in which it is to be located.”
Specifically, the Board found that the proposed tower would be inhar-
monious with the surrounding properties because the population den-
sity of the area adjacent to the proposed site was “substantially
greater” than that of areas surrounding “previously approved” towers.
Aerial maps of the proposed tower and the Channel 2 television tower
comprised the evidence supporting this conclusion. A comparison of
the two maps showed that a residential subdivision was under
construction in an area bordering the proposed site and that the area
surrounding the Channel 2 tower was predominantly rural. The tran-
script of the hearing further reveals concerns that an additional tower
would result in “over-saturation” and, thereby, upset the existing
harmony of property uses within the area.

However, under the Woodhouse standard, the Randolph County
ordinance’s designation of broadcast towers as permitted uses within
residential-agricultural districts is equal in effect to a “legislative find-
ing” that such towers are compatible with residential communities.
See Woodhouse, 299 N.C. at 216, 261 S.E.2d at 886. Therefore, to con-
clude that the proposed tower would be incompatible with the area
solely because of its proximity to a densely populated residential sub-
division is at odds with the intent expressed in the ordinance.
Because I believe that the Board’s determination as to harmony was
not supported by competent, material, and substantial evidence, I
vote to affirm the decision of the Court of Appeals.
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STATE OF NORTH CAROLINA v. MARION EDWARD PEARSON, JR.

No. 541A01

(Filed 28 June 2002)

Search and Seizure— nontestimonial identification or-
der—affidavit—reasonable grounds for suspicion

A rape defendant’s motion to suppress evidence gained from
a nontestimonial identification order was properly denied where
the affidavit sufficiently established reasonable grounds to sus-
pect that defendant had committed the rapes. Defendant was a
suspect based on more than a minimal amount of objective justi-
fication and more than a particularized hunch.

. Search and Seizure— nontestimonial identification or-

der—supporting affidavit—reliance on information from
another officer

A rape defendant failed to produce evidence that a statement
in an affidavit supporting a nontestimonial identification order
was made in bad faith such that it was knowingly false or in reck-
less disregard of the truth where the affidavit alleged that defend-
ant had been seen peeping into an apartment but defendant
argued that the report did not show that defendant was actually
seen peeping. A police officer making an affidavit for issuance of
a warrant may do so in reliance upon information reported to him
by other officers in the performance of their duties, and the offi-
cer making the affidavit from a report in this case had every rea-
son to conclude that defendant had been secretly peeping.

. Search and Seizure— nontestimonial identification or-

der—procedures following collection of samples

The trial court properly concluded that violations of statutory
nontestimonial identification statutes were not substantial and
correctly refused to suppress the seized evidence where a return
was not made to the issuing judge within 90 days and defendant
was not provided with a copy of the results in a timely manner.
N.C.G.S. § 156A-974(2) mandates suppression when the evidence
is obtained as a result of the violation, but these violations
involved procedures to be followed after the samples are taken
and the deviation was a mere unintentional oversight. The
defense interests protected by the statutes are the requirement of
an inventory of what was seized and the opportunity to move for
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the destruction of that evidence, but the defendant in this case
was alert during the procedure, knew what was taken, and did not
move for destruction of the evidence. Finally, a subsequent
search warrant obtained as the result of an SBI agent’s tenacity
over ten years provided more conclusive DNA and factual evi-
dence, and it is unlikely that defendant would have avoided pros-
ecution if this evidence was destroyed. N.C.G.S. §§ 15A-280, -282.

4. Search and Seizure— nontestimonial identification or-
der—attorney not present
There was no prejudicial error in failing to provide a rape sus-
pect with an attorney during the execution of a nontestimonial
identification order where defendant moved to suppress the evi-
dence produced by the order rather than statements made during
the procedure, and, although defendant maintained that the lack
of an attorney impaired his ability to obtain an order to destroy
the evidence, it is clear that defendant would have remained a
suspect whether or not this evidence was destroyed.

5. Search and Seizure— nontestimonial identification or-
der—constitutional requirement

There was no constitutional error in the denial of a motion to
suppress evidence seized with a nontestimonial identification
order where the supporting affidavit provided reasonable
grounds to suspect that defendant committed two rapes.
Collection procedures such as these require only reasonable sus-
picion to be constitutionally permissible.

6. Search and Seizure— nontestimonial identification or-
der—not tainted by earlier order

The trial court did not err in a rape prosecution by denying a
motion to suppress a second nontestimonial identification order
issued in 1998 where defendant argued that the 1998 warrant
was tainted by an illegal 1986 nontestimonial identification order,
but the evidence obtained in 1936 was properly seized and inves-
tigators were led back to defendant in 1998 due to the persever-
ance of an SBI agent rather than the results of the 1986 order,
which had merely concluded that defendant was not excluded as
a suspect.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 145 N.C. App. 506, 551 S.E.2d
471 (2001), finding no error in judgments entered 11 January 2000 by
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Boner, J., in Superior Court, Burke County, after the trial court’s 21
January 2000 order denying in pertinent part defendant’s motions to
suppress evidence. Heard in the Supreme Court 13 February 2002.

Roy Cooper, Attorney General, by Robert C. Montgomery, As-
sistant Attorney General, for the State.

Robert C. Ervin for defendant-appellant.

WAINWRIGHT, Justice.

On 21 September 1998, Marion Edward Pearson (defendant) was
indicted for four counts of first-degree rape, two counts of first-
degree sexual offense, two counts of first-degree burglary, and one
count of robbery with a dangerous weapon. On 12 April 1999, defend-
ant was also indicted for additional counts of first-degree rape, first-
degree burglary, and robbery with a dangerous weapon.

On 11 January 2000, defendant tendered an Alford plea to two
counts of second-degree rape as part of a plea agreement. Defendant
reserved the right to appeal from the trial court’s denial of his
motions to suppress, and the State dismissed the remaining charges.
The trial court sentenced defendant to consecutive prison terms of
twenty-five years. The Court of Appeals, with one judge dissenting,
found no error. Defendant appeals to this Court from the decision of
the Court of Appeals on the basis of the dissent.

Our review of the record reveals the following relevant facts: On
7 March 1985, the Morganton Police Department received a report of
a Peeping Tom in the Village Creek Apartments complex. When
Lieutenant James Buchanan responded to the call, he saw a black
male wearing a light gray or blue windbreaker and blue jeans, squat-
ting beside an air-conditioning unit directly behind an apartment
building. The suspect ran when he saw Buchanan. Buchanan lost the
suspect and notified other officers to stop two cars that were leaving
the complex. Defendant was driving one of the cars and was wearing
a light blue windbreaker and blue jeans. When interviewed later
about this incident, defendant claimed he was going to a friend’s
apartment in the complex, but he could not remember the friend’s
name.

At 1:15 a.m. on 14 July 1985, Kathy Richards reported to the
Morganton Police that while she was asleep on her couch a man
entered her apartment, held a knife to her throat, and raped her.
Richards had been asleep on her couch when she was attacked. The
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man also took thirty-eight dollars from her wallet. Richards could not
see the man but believed he was a twenty-five to thirty-five-year-old
white male who was over six feet tall. Police found the screen to
Richards’ bathroom window had been partially removed, and it
appeared someone had crawled through the window. The State
Bureau of Investigation (SBI) obtained from the apartment a partial
Negroid hair that was not suitable for scientific comparison. A sexual
assault examination was completed on Richards at the hospital.

At 1:10 a.m. on 23 November 1985, Arlene Holden called the
Morganton Police and reported that a man broke into her apartment
at Village Creek Apartments, disabled the lights in her bedroom, hid
in her bedroom, and raped her. Before raping Holden, the man struck
her in the head, tied her up with pantyhose, and covered her face,
using pinking shears to threaten her. The man performed oral sex on
Holden and raped her twice. After raping Holden the first time, the
man made sure her face was covered, turned on the lights, and looked
for money. Holden described the man as having a dark complexion
and being five feet eight inches tall, with a lean or medium build. The
screen had been removed from an unlocked window in Holden’s
bedroom. Negroid pubic and body hairs were found in trace evidence
examined by the state crime lab. A sexual assault examination was
done on Holden at the hospital.

Investigators developed defendant as a suspect in the Holden
rape at the Village Creek Apartments based on the Peeping Tom inci-
dent in March 1985 at the apartment complex. Investigators inter-
viewed defendant on 26 November 1985. Defendant denied any
involvement in the Holden rape and left the interview with a cooper-
ative attitude.

Between 11:30 and 11:40 p.m. on 17 February 1986, Ernestine
Kyes was attacked in her bedroom. After showering, Kyes attempted
to turn on her bedroom light, but it would not work. Kyes’ attacker
threatened her with something that felt like a knife, covered her head
with a towel, performed oral sex on her, forced her to perform oral
sex on him, and then raped her. The attacker took approximately
forty dollars from Kyes’ purse and then raped her again. The man
knew the names of Kyes’ children and where they went to school.
Defendant’s son attended the day care that Kyes directed, and defend-
ant sometimes brought his son to and from the day care. Kyes
described her attacker as a black man between five feet eight inches
and five feet ten inches tall, with an average build. Evidence found on
Kyes’ clothing and bed covers included Negroid hairs. A sexual
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assault examination was completed on Kyes at the hospital. Pubic
combings of the victim contained two Negroid hairs.

Both Holden and Kyes described their attacker as someone of
medium height. Holden said he was five feet eight inches tall, and
Kyes said he was between five feet eight and five feet ten inches tall.
Additionally, Holden and Kyes said he was of medium build. Hoilden
said he had a lean, medium build, and Kyes described him as having
an average build. Further, both women described their attacker as
dark-skinned. Holden described her attacker as having a dark com-
plexion, and Kyes said her attacker was a black male. At the scenes
of both the Holden and Kyes rapes, Negroid hairs were found.
Defendant is a black male, slender and muscular, and stands approx-
imately five feet eight inches tall.

After the report of Kyes’ rape, investigators intensified the focus
of the investigation on defendant. At 1:30 a.m. on 18 February 1986,
after learning of the Kyes rape, SBI Agent John Suttle drove directly
to defendant’s house and noted that the hood of defendant’s car was
warmer than others in the lot, as if it had been recently driven. Police
interviewed defendant again on 18 February 1986. Defendant claimed
he did not leave home after 11:00 p.m. on the night of this rape, 17
February 1986.

On 28 March 1986, Agent Suttle completed an application for a
nontestimonial identification order (NIO) to get head and pubic hair
samples, a blood sample, and a saliva sample from defendant. In his
affidavit, Agent Suttle stated:

During the early hours of 11-23-86, a white female [Holden] age
26, living at Village Creek Apartments was raped twice by a male
subject that entered her apartment via an unlocked window. The
subject was described by the victim as being approx. 5'8" tall, lean
medium build with a dark complexion speaking with a fake
accent. On the night of 2-17-86, a white female [Kyes] age 34, liv-
ing at Woodbridge Apts was raped twice by a male subject that
had entered her apartment via an unlocked window. The victim
described her assailant as being 5'8" to 5'10", medium build, “not
light and not heavy”. Two [N]egroid pubic hairs were found at the
scene of the second rape.

.. . Marion Pearson [defendant] is a black male, slender and
muscular, approx. 5'8" tall. Pearson was caught by Lt. James
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Buchanan secretly peeping into apartments at Village Creek
Apartments on March 7, 1985 around 9:00 pm.

Later that day, Judge Claude Sitton signed an NIO requiring
defendant to appear at the Morganton Police Department on 8 April
1986 and submit to the nontestimonial identification procedures. The
order was served on defendant on 1 April 1986. At the time the order
was served, defendant was “belligerent and antagonistic” and refused
to sign and acknowledge his receipt of the order. Defendant testified
on voir dire at a motions hearing that he went to the office of the
Clerk of Superior Court to request appointment of counsel and was
told that no attorney could be appointed until he was charged with a
crime.

On 8 April 1986, defendant went to the Morganton Police
Department. Defendant testified he asked for an attorney again at this
time but was not given one. Pursuant to the NIO, head and pubic hair
samples, a saliva sample, and a blood sample were taken from
defendant. Subsequent testing of the evidence showed that defend-
ant’s blood type would not be detectible from the semen left by the
rapist. The testing also showed that a pubic hair found on victim
Holden’s sweater had similarities and dissimilarities to defendant’s
hairs and that two pubic hairs found on victim Kyes were microscop-
ically consistent with defendant’s hairs and could have come from
him. Defendant was therefore not excluded as a suspect.

On 15 May 1986, after crawling into an occupied women’s rest
room stall in Morganton, defendant was arrested and sentenced to
two years-in prison for secret peeping. Defendant was arrested in
June 1991 for a Peeping Tom offense in Maryland. Defendant was sub-
sequently arrested in Maryland five more times for secret peeping
offenses.

In March 1998, when DNA technology became available, Agent
Suttle submitted to SBI Agent Brenda Bissette the sexual assault kits
from victims Holden and Kyes and the samples taken from defendant
pursuant to the 1986 NIO. Agent Bissette, a DNA analyst in the
Molecular Genetics Section of the SBI, determined that defendant’s
DNA was present in both the Kyes kit and the Holden kit and con-
cluded that only one African-American in 34 million would have the
same DNA match found in the Holden kit. Bissette also said that a
new blood sample from defendart could produce more definitive
results.
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On 23 November 1998, Agent Suttle was granted a search warrant
to obtain a new blood sample from defendant. The warrant applica-
tion was based on all the information concerning the crimes, includ-
ing Agent Suttle’s notation that defendant’s car felt warm to the touch
immediately after the Kyes rape was reported, defendant’s arrest and
conviction for entering an occupied rest room on 15 May 1986, the
results of the DNA analysis of the samples obtained in 1986, and other
information including defendant’s multiple arrests for Peeping Tom
offenses in Maryland. The search warrant was issued and served on
defendant. SBI tests on the new blood revealed more definitive
results identifying defendant as the perpetrator. From the new blood
sample, Agent Bissette determined that only one African-American in
280 million would have the same DNA match found in both the
Holden kit and the Richards kit.

[1] After his indictment, defendant filed three separate motions to
suppress on 6 January 2000. Defendant first argues the trial court
erred by denying his motion to suppress evidence based on violations
of the nontestimonial identification statutes. He argues that Agent
Suttle’s affidavit submitted in support of the application for the 1986
NIO did not set forth sufficient facts to establish reasonable grounds
to suspect that defendant committed the offenses.

N.C.G.S § 156A-273 provides that a nontestimonial identification
order

may issue only on an affidavit . . . sworn to before the judge and
establishing the following grounds for the order:

(1) That there is probable cause to believe that a felony
offense . . . has been committed;

(2) That there are reasonable grounds to suspect that the
person named or described in the affidavit committed the
offense; and

(3) That the results . . . will be of material aid in determining
whether the person named in the affidavit committed the
offense.

N.C.G.S § 15A-273 (1999).

The reasonable grounds standard is similar to the reasonable
suspicion standard applied to brief detentions. See Terry v. Ohio, 392
U.S. 1, 20 L. Ed. 2d 889 (1968). The sole requirement is a mini-
mal amount of objective justification, something more than an
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“unparticularized suspicion or ‘hunch.”” United States v. Sokolow,
490U.S. 1,7, 104 L. Ed. 2d 1, 10 (1989) (quoting Terry, 392 U.S. at 27,
20 L. Ed. 2d at 909); accord State v. Watkins, 337 N.C. 437, 442, 446
S.E.2d 67, 70 (1994). The reasonable grounds standard required for an
NIO is significantly lower than a probable cause standard. State v.
Grooms, 3563 N.C. 50, 73, 540 S.E.2d 713, 728 (2000), cert. denied, —
U.S. —, 151 L. Ed. 2d 54 (2001). An NIO “is an investigative tool
requiring a lower standard of suspicion that is available for the lim-
ited purpose of identifying the perpetrator of a crime.” Id.

Here, it was reasonable to infer that defendant was someone who
met the physical description of the perpetrator given by two of the
rape victims. Further, the following facts provide reasonable suspi-
cion that defendant committed the rapes: a Peeping Tom was
reported at the location of one of the rapes; a police officer spotted
a man squatting next to an air-conditioning unit directly behind an
apartment building wearing a light gray or blue windbreaker and
blue jeans; the man ran when he saw the officer; shortly thereafter,
defendant was stopped near the location where the Peeping Tom was
spotted; and defendant was wearing blue jeans and a light blue wind-
breaker at the time. Defendant was a suspect based on more than a
minimal amount of objective justification and more than an unpartic-
ularized hunch. The affidavit sufficiently established reasonable
grounds to suspect defendant committed the rapes.

[2] Defendant further argues the second sentence in the paragraph of
Agent Suttle’s affidavit that contains the facts establishing reasonable
grounds is false and was made intentionally or with a reckless disre-
gard for its truth. That sentence reads: “Pearson was caught by Lt.
James Buchanan secretly peeping into apartments at Village Creek
Apartments on March 7, 1985 around 9:00 pm.” Defendant argues the
police report of the incident did not show that the suspect was seen
peeping into apartments, but rather that he was seen “squatting next
to a[n] air conditioner unit.”

As with an affidavit to procure a search warrant, evidence
obtained from an NIO should be suppressed if it is the product of an
affidavit that contains deliberate falsehoods or shows a reckless dis-
regard for the truth. See Franks v. Delaware, 438 U.S. 154, 1556-56, 57
L. Ed. 2d 667, 672 (1978) (holding that where a defendant shows that
a search warrant affidavit includes false statements necessary to the
finding of probable cause, the search warrant is void). Because
“[t]here is a presumption of validity with respect to [an] affidavit sup-
porting [a] search warrant,” State v. Fernandez, 346 N.C. 1, 14, 484
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S.E.2d 350, 358 (1997), there must also be a presumption of validity
with respect to an affidavit supporting an NIO. A defendant contest-
ing an NIO has the burden of presenting evidence to “establish facts
from which the finder of fact might conclude that the affiant alleged
the facts in bad faith.” Id.

There is no evidence in the record that Agent Suttle intentionally
misstated a fact to deceive anyone. Police had received a report that
a Peeping Tom was at an apartment complex, a man was seen squat-
ting next to an air-conditioning unit directly behind an apartment
building, and the man ran when approached by a police officer. Police
stopped defendant as he was leaving the complex, and defendant
matched the description of the man seen behind the apartments.
Agent Suttle had every reason to conclude defendant had been
secretly peeping. He did not misrepresent the activity seen behind the
apartments.

“[A] police officer making the affidavit for issuance of a warrant
may do so in reliance upon information reported to him by other offi-
cers in the performance of their duties.” State v. Harvey, 281 N.C. 1,
8, 187 S.E.2d 706, 711 (1972).

Here, Agent Suttle testified that he did not have personal knowl-
edge of these events but that he had reviewed the report of the inves-
tigation and had talked with Lt. Buchanan and other officers who
were familiar with the incident. Agent Suttle further testified that “in
retrospect, [he] should have worded [the affidavit] to explain in
greater length the circumstances.” The trial court found that “[t]he
affidavit statement that ‘Pearson was caught by Lt. James Buchanan
secretly peeping into apartments’ is an opinion reasonably drawn
from the facts stated in Lt. Buchanan’s incident report.” Defendant
failed to produce evidence that Agent Suttle made his allegations in
bad faith such that they were knowingly false or in reckless disregard
of the truth. The trial court correctly issued the NIO.

[3] Defendant also argues that N.C.G.S. §§ 15A-280 and -282 were
substantially violated as defined by N.C.G.S. § 15A-974(2), which
requires that evidence must be suppressed if “[i]t is obtained as a
result of a substantial violation of the provisions of this Chapter.”
N.C.G.S. § 15A-280 provides:

Within 90 days after the nontestimonial identification pro-
cedure, a return must be made to the judge who issued the order
or to a judge designated in the order setting forth an inventory of
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the products of the nontestimonial identification procedures
obtained from the person named in the affidavit. If, at the time of
the return, probable cause does not exist to believe that the per-
son has committed the offense named in the affidavit or any other
offense, the person named in the affidavit is entitled to move that
the authorized judge issue an order directing that the products
and reports of the nontestimonial identification procedures, and
all copies thereof, be destroyed. The motion must, except for
good cause shown, be granted.

N.C.G.S. § 15A-280 (1999).
N.C.G.S. § 15A-282 provides:

A person who has been the subject of nontestimonial identi-
fication procedures or his attorney must be provided with a
copy of any reports of test results as soon as the reports are
available.

N.C.G.S. § 15A-282 (1999).

The trial court concluded that “[t]he failure of Agent Suttle to
return the non-testimonial identification order to [the trial judge]
within ninety days . . . violated the provisions of G.S. 15A-280" and
that “[t]he failure of Agent Suttle to provide the defendant a copy of
the results of the test performed in 1986 . . . in a timely manner vio-
lated the requirements of G.S. 15A-282.” The trial court further con-
cluded that both of these violations were not substantial under
N.C.G.S § 15A-974(2). We agree.

N.C.G.S. § 15A-974(2) provides that evidence must be sup-
pressed if

[i]t is obtained as a result of a substantial violation of the provi-
sions of this Chapter. In determining whether a violation is sub-
stantial, the court must consider all the circumstances, including:

a. The importance of the particular interest violated;
b. The extent of the deviation from lawful conduct;

The extent to which the violation was willful;

o

o

The extent to which exclusion will tend to deter future
violations of this Chapter.

N.C.G.S. § 15A-974(2) (1999) (emphasis added).
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When making a motion to suppress evidence upon a ground spec-
ified in N.C.G.S. § 15A-974, a “defendant has the burden of establish-
ing that his motion to suppress is timely and proper in form.” State v.
Satterfield, 300 N.C. 621, 624-25, 268 S.E.2d 510, 513-14 (1980).
Further, defendant “bears the burden of presenting facts in support of
his motion to suppress.” Id. at 626, 268 S.E.2d at 514.

The statute mandates that evidence must be suppressed if it is
obtained as a result of a viclation, meaning that “a causal relationship
must exist between the violation and the acquisition of the evidence
sought to be suppressed.” State v. Richardson, 295 N.C. 309, 322,
245 S.E.2d 754, 763 (1978). “[E]vidence will not be suppressed unless
it has been obtained as a consequence of the officer’s unlawful con-
duct . . . . The evidence must be such that it would not have been
obtained but for the unlawful conduct of the investigating officer.” Id.
at 323, 245 S.E.2d at 763.

Here, the collection of the evidence obtained from the 1986
NIO was not causally related to the statutory violations of N.C.G.S.
§8 15A-280 and -282 because §§ 15A-280 and -282 focus on policies
to be followed after samples are taken. These policies are not related
to obtaining the samples.

Further, examination of the first three statutory circumstances
outlined in N.C.G.S. § 15A-974(2) shows the evidence was not
obtained in substantial violation of chapter 15A. Regarding the par-
ticular interest violated, N.C.G.S. § 15A-280’s purposes are twofold:
(1) it requires a return to the judge who issued the NIO setting forth
a product inventory, and (2) it allows the subject of the NIO the
opportunity to make a motion to have the NIO products destroyed.
N.C.G.S. § 15A-280. In the case at bar, only insignificant interests were
violated by Agent Suttle’s failure to provide a return to the judge.
Defendant was present at his NIO procedure and was aware of what
was taken. Further, defendant had no right to the destruction of the
material, but only the right to move for its destruction after the ninety
day period if there was not probable cause to believe he committed
the offenses. Upon hearing such a motion, the trial court could have
denied the request upon a finding of good cause. Defendant failed to
move for the destruction of the NIO products. Because defendant
failed to move for destruction of the evidence (as discussed below),
he cannot now show that the judge would have granted such a motion
because he was not excluded as a suspect. Thus, defendant cannot
show a significant interest was violated.
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Next, the extent of the deviation from lawful conduct here was
minimal. Agent Suttle’s failure to provide the trial court with an
inventory of what products were taken at the NIO procedure was a
mere oversight, causing no prejudice to defendant. As noted above,
defendant was alert at the procedure and aware of what was taken
from him.

Regarding the willfulness of the violation of N.C.G.S. § 15A-280,
Agent Suttle testified that he was not aware of the requirement of
that subsection. Agent Suttle stated, “if I had any knowledge that a
return was to be made, I would have. I've never had a judge or a
District Attorney . . . say that—after ninety days a report and return
has to be filed to the issuing judge.” Based on our conclusions con-
cerning these first three statutory factors, we find no substantial
statutory violation.

Similarly, turning to the violation of N.C.G.S. § 15A-282, which
mandates that a copy of any reports of results from NIO procedures
be made available to the subject of an NIO, the same analysis given to
N.C.G.S. § 15A-280 applies. The interest protected was insignificant
because the sarmples had already been taken and the deviation was an
unintentional oversight. Accordingly, N.C.G.S. § 15A-282 was not sub-
stantially violated. Further, defendant specifically contends that
“[t]he violations of [these statutes] directly affected Pearson’s ability
to move for destruction of the samples and the test results” and that
the “destruction of these test results and the samples would have
eliminated the State’s identification evidence in this case and ended
the potential for prosecution.” Based on our thorough review of the
record in this case, we conclude that defendant’s contentions are
without merit because any statutory violation was insignificant and
non prejudicial.

Agent Suttle testified that he “called [the supervisor of the DNA
section] maybe every year or every two or three years and I even
was to the point of putting it on my next year[’]s calendar to call to
check to see if they felt like the technology was there” to further test
evidence obtained as a result of the NIO and from the sexual assault
kits. Eventually, in 1998, the kits were resubmitted.

In all likelihood, Agent Suttle would have kept defendant as a
suspect for over ten years regardless of the maintenance of the NIO
products and would have obtained the 1998 search warrant regard-
less of the 1986 NIO. The products of the 1986 NIO procedures did not
affirmatively pinpoint defendant as the perpetrator, nor did they
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exclude him as a suspect. The 1998 search warrant provided more
conclusive DNA and factual evidence, and this evidence was obtained
as a result of Agent Suttle’s determination and tenacity.

In sum, while obtaining the evidence violated chapter 15A, the
violation was not substantial, and therefore the evidence was not
inadmissible under N.C.G.S. § 15A-974(2). Moreover, the statutory
violations were not unfairly prejudicial as defendant would have been
maintained as a suspect even if the 1986 NIO evidence had been
destroyed. Further, there is very little likelihood defendant would not
have been prosecuted even if the 1986 NIO evidence had been
destroyed. Defendant’s argument is without merit.

[4] Next, defendant argues that the failure to provide him an attorney
was a substantial violation of N.C.G.S. § 15A-279(d), which provides
that a defendant

is entitled to have counsel present and must be advised prior to
being subjected to any nontestimonial identification procedures
of his right to have counsel present during any nontestimonial
identification procedure and to the appointment of counsel if he
cannot afford to retain counsel. No statement made during non-
testimonial identification procedures by the subject of the proce-
dures shall be admissible in any criminal proceeding against him,
unless his counsel was present at the time the statement was
made.

N.C.G.S. § 15A-279(d) (1999).

On 26 March 1986, during an interview with police officer
Ronnie Hudson, defendant told Hudson that he had been “screwed”
by the police enough and that he thought it was time he get an attor-
ney. Defendant testified that after being served with the NIO in April
1986, he

came down here to the courthouse and went to the front window
and told them that I wanted to apply for a court-appointed lawyer
and they sent me to a room off to the side. . . . I don’t know who
it was but that’s the—I went to the office that they sent me to and
requested for an attorney and the person behind the desk said
basically that if you're—if this makes it to court, then we can
assign you a lawyer and I said, well, you know, it says here I have
a right to an attorney and they said, well, yeah, but this office
can'’t issue a lawyer unless you have a trial—I mean unless you
have a case here and so I went to—I believe it was upstairs to a
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judge’s chambers and asked and basically the notion I got was
that I couldn’t get one until I was—you know, I was arrested on a
crime or something,

Defendant further testified that he called the ACLU to request a
lawyer and asked his father for help getting a lawyer. Defendant
testified that at the NIO procedure, Agent Suttle said defendant would
be provided an attorney, but that Agent Suttle later said no attorney
was available. Defendant claimed that he then underlined a form
where it said that he had a right to an attorney.

Agent Suttle testified that he did not recall defendant requesting
an attorney. Agent Suttle said that if defendant had asked for an attor-
ney, “I would have stopped and we[] [would have] made arrange-
ments to get him a lawyer. . . . [we would have] had to call the Clerk’s
office to get him a lawyer appointed.” Agent Suttle said, “he [defend-
ant] obviously was not saying he wanted a lawyer because, if he had,
I would have gotten him one.” In addition, after a review of the
record, we find no form that contains underlining as defendant
claimed. Defendant was not provided an attorney, and the NIO pro-
cedures were performed without an attorney present.

The trial court concluded that this was a substantial violation
of the statute but that defendant was “not entitled to suppression
of the physical evidence seized from him because the evidence
was not obtained as a result of the violation. The physical evi-
dence would have been seized from the defendant even if counsel
had been present since it was being obtained pursuant to a court
order.” We agree.

The transcript and records contain conflicting information as to
what defendant specifically requested, how and to whom he articu-
lated such requests, and when such requests were made. By calling
the ACLU, approaching his father for help to get an attorney, and
telling Officer Hudson that he thought it was time he get an attorney,
defendant appeared to be getting his own attorney. However, assum-
ing, arguendo, that defendant’s account of his requests for an attor-
ney is accurate, he fails to demonstrate how the presence of counsel
when the evidence was taken would have further protected his rights,
and we hold that the failure to provide an attorney, while error, was
not prejudicial.

“[Alccording to the plain language of section 15A-279(d), the pro-
vision protects the defendant from having statements made during
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the nontestimonial identification procedure used against [him] at trial
where counsel was not present during the procedure.” State v.
Coplen, 138 N.C. App. 48, 58, 530 S.E.2d 313, 320, cert. denied, 352
N.C. 677, 545 S.E.2d 438 (2000). Here, defendant did not seek to sup-
press any statements made during the procedure, only to suppress
the actual evidence procured.

Defendant also argues that the failure to provide him an attorney
impaired his ability to obtain an order for the destruction of the evi-
dence, which meant the SBI could preserve the evidence and later
test it with more sophisticated DNA technology. We disagree.
Whether defendant had an attorney to advise him to seek to have the
evidence destroyed is not determinative. Based on a plethora of evi-
dence other than the products of the 1986 NIO, Agent Suttle and the
SBI would have had probable cause to obtain the 1998 search war-
rant. In the application for the 1998 search warrant, in addition to the
details of the three rapes and the investigations, Agent Suttle outlined
the following evidence in a seven page affidavit:

After Pearson was released from the North Carolina
Department of Corrections, Investigators did not have any con-
tact or knowledge of Pearson being in the Morganton area. There
have not been any other similar reported burglary/rapes reported
in the Morganton area since the February rape of Victim Kyes in
1986 and the intense focusing by investigators on Pearson as a
suspect.

This affiant in 1993 upon reviewing the serial rapes that
occurred in Morganton located through various sources Marion
E. Pearson, Jr. in Landham, Maryland. S/A Suttle contacted a
Sergeant Paul Evans of the Sex Crimes Unit for Prince Georges
County Police in February of 1993 to determine if they were hav-
ing any burglary/rapes with a similar modus operandi. Evans indi-
cated they had not. A local record check then of Pearson revealed
Pearson was arrested on February 28, 1980 for a peeping tom
offense and again for the same offense on June 28, 1991 in
Maryland. The record also revealed parking citations issued to
Pearson in 1991 at the University of Maryland.

Affiant recontacted the Sex Crimes Unit of Prince Georges
County Police on October 14, 1997 to review Pearson’s status in
Maryland. Affiant also had [] been communicating with the
Molecular Genetics Division of the North Carolina Crime Lab for
several years with the intentions of waiting for DNA technology
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to improve before reinitiating some contact with Marion E.
Pearson, Jr.

Affiant talked with Investigator Candice Santos on October
14, 1997 and learned she has two similar unsolved burglary/rapes
that she is working on without any suspects. She noted the sus-
pect in both cases did not leave any DNA evidence behind by
using a condom and or ejaculating on something that he took
from the crime scene with him.

An updated check of Pearson’s record in Maryland revealed
he had been arrested five times for “peeping tom” related
offenses since his record was examined in 1993 by Sergeant
Evans and S/A Suttle.

This affiant upon reviewing and examining the three
Morganton rape cases notes the following similarities and
conclusions:

1. All three Morganton rapes were committed by the same sus-
pect because of the similarities of the three crimes: time, fake
accent, Negroid hairs, disabled bedroom lights in the last two
cases, moistening of the vagina before first sex act by performing
cunninglingus [sic], second rape of second and third victims from
behind, taking of money from all three victims, close proximity to
town permitting suspect to get away before being caught, use of
an edged weapon to gain control of victim.

2. The FBI Behavioral Science Unit review of the cases con-
cluded in all probability that the same suspect committed all
three rapes.

3. Marion Pearson’s connection to the Village Creek Apart-
ments and his unusual activity there near where the second
victim lived.

4. The contact Pearson had with the third victim at the daycare
and his ability to surveil victiin Kyes and learn her address and
facts about her single parent family.

5. Pearson’s lack of cooperativeness after the investigation fo-
cused on him.

6. Pearson’s bizarre behavior such as the bathroom incident
at the college which resulted in his getting two years in prison.
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7. Pearson’s continued bizarre nighttime activity in Maryland
where he had been charged with peeping tom offenses twice prior
to 1993 and his being arrested five times since 1993 in the
Maryland area for similar offenses.

8. All three victims were assaulted in the privacy of their
own home [sic] and approached from behind by an assailant
that entered through unlocked windows. All victims lived in
apartments.

9. All three [victims] maintained quiet lifestyles, all were
divorced and none of them had promiscuous tendencies or care-
less attitudes that would classify them at a high risk as a victim of
a violent crime.

10. In all three cases the suspect maintained control over the vic-
tims by verbalizing continued threats.

It is this affiant’s professional opinion based on years of train-
ing and dealing with criminal activity and criminal minds that the
so called “peeping tom” activity of Marion Pearson is the prover-
bial “tip of the iceberg”. With the multiple arrests for “peeping”
related offenses, common sense would lead a reasonable person
to conclude he had to be committing the act many more times
than he was caught at. No reasonable person would believe that
he was apprehended by police every time he committed the act.

In furtherance of this opinion, this suspect is not out being a
“peeping tom” for voyeuristic pleasures but he is stalking his
unwitting victims many of whom would never report their rape
for fear of the embarrassment and life complications reporting
same would involve, If the suspect committing these rapes would
beat, injure or maim the external body of the victim’s [sic] they
would be forced to report these violations. This suspect commit-
ting these crimes is smart enough to know if he does not hurt his
victims physically they in a high probability might not report the
incident. Marion Pearson is a very intelligent individual with col-
legiate level education and has represented himself in court
before. Pearson is also educated to the point of being able to
research the “information age” to learn about how DNA is used in
forensic labs to identify rapists and how to easily avoid leaving
that evidence behind in or on a victim.

This affiant based on many years of experience has the opin-
ion that “[pleeping tom” activity is not necessarily behavior
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always consistent with voyeurism. This is a method of selection
and evaluation process for a serial rapist to select his victims. In
this investigation a suspect in three rapes in a small town in North
Carolina is eight years later actively searching and stalking future
victims in the State of Maryland.

Although it was error to deny defendant counsel at the NIO proce-
dure, such error was not prejudicial under these circumstances. After
a thorough review of the record, it is clear that defendant would have
remained a suspect in this case whether the evidence from the 1986
NIO was destroyed or not.

“The test for prejudicial error is whether there is a reasonable
possibility that the evidence complained of contributed to the con-
viction.” State v. Milby, 302 N.C. 137, 142, 273 S.E.2d 716, 720 (1981).
In view of the overwhelming evidence that Agent Suttle and in-
vestigators accumulated, as well as Agent Suttle’s perseverance in
maintaining defendant as a suspect until DNA testing evolved, we
conclude there is no reasonable possibility that the result here
was affected by the failure to provide defendant counsel at the NIO
procedure.

[5] In his next argument, defendant contends the trial court commit-
ted constitutional error in denying his motion to suppress evidence
obtained from the NIO. Specifically, defendant argues the affidavit
used to obtain the NIO failed to provide reasonable grounds for sus-
picion and relied on false and misleading information. We have
already addressed these arguments in the statutory setting, and the
result is the same under a constitutional analysis. This argument is
without merit.

Collection procedures like those involved in the present case
require only reasonable suspicion to be constitutionally permissible.
See Hayes v. Florida, 470 U.S. 811, 817, 84 L. Ed. 2d 705, 711 (1985)
(holding that “[t]here is thus support in our cases for the view that the
Fourth Amendment would permit seizures for the purpose of finger-
printing, if there is reasonable suspicion that the suspect has com-
mitted a criminal act”). As established above, the affidavit in the
present case supporting the NIO application established reasonable
grounds to suspect that defendant committed the Holden and Kyes
rapes. Further, as also discussed above, defendant fails to provide
sufficient evidence that the affidavit relied on false or misleading
information.
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[6] In his final argument, defendant contends the trial court erred by
denying his motion to suppress a blood sample obtained as a result of
the 23 November 1998 search warrant as well as DNA testing of that
blood sample. According to defendant, Agent Suttle’s decision to seek
the search warrant in 1998 was prompted by testing on evidence ille-
gally obtained in 1986. Moreover, results of the tests done on this ille-
gally obtained evidence were presented to the judge who issued the
1998 search warrant. Thus, defendant contends the evidence obtained
via the 1998 search warrant was fruit of the poisonous tree because
the search warrant was tainted by the illegality of the 1986 NIO.

As previously discussed, it is apparent from the record that Agent
Suttle persevered in maintaining defendant as a suspect for over ten
years until DNA testing was more advanced. It was this perseverance
rather than the results of the 1986 NIO that led investigators back to
defendant. In short, because the evidence obtained in 1986 was prop-
erly seized, the evidence obtained in 1998 could not be tainted by the
1986 evidence, especially when viewed in light of the abundant evi-
dence obtained prior to the procurement of the 1998 search warrant.
Accordingly, defendant’s argument is without merit.

In conclusion, we conclude that the trial court committed no prej-
udicial error, and we therefore affirm the decision of the Court of
Appeals.

AFFIRMED.

TIMOTHY H. CRAIG, anp THE CHATHAM COUNTY AGRIBUSINESS COUNCIL v.
COUNTY OF CHATHAM, CHATHAM COUNTY HEALTH DEPARTMENT AND THE
CHATHAM COUNTY BOARD OF HEALTH

No. 270PAO1
(Filed 28 June 2002)

1. Counties; Public Health— local ordinance—swine farms—health
rules—preemption by state law

The Court of Appeals did not err by concluding that state law
preempts the regulation of swine farms and thus prevents county
commissioners and a local board of health from adopting an ordi-
nance and rules regulating swine farms, because: (1) North
Carolina’s swine farm regulations, the Swine Farm Siting Act, and
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the Animal Waste Management Systems statutes, are so compre-
hensive in scope that the General Assembly must have intended
that they comprise a complete and integrated regulatory scheme
on a statewide basis leaving no room for further local regulation;
and (2) county commissioners and local boards of health have no
authority under N.C.G.S. § 130A-39(b) to superimpose additional
regulations without specific reasons clearly applicable to a local
health need.

2. Zoning— local ordinance—swine farms—validity

The Court of Appeals erred by upholding a local zoning ordi-
nance relating to swine farms, because: (1) the ordinance seeks
to impose regulations on swine farms where the State has shown
an intent to cover the field of swine farm regulation; and (2) the
zoning ordinance’s attempt o incorporate the invalid county
swine ordinance prevents it from being valid.

3. Zoning— local ordinance—regulation of swine farms

The Board of Health may not regulate swine farms under
N.C.G.S. § 130A-39 upon considerations other than health.

On discretionary review pursuant to N.C.G.S. § 7TA-31 of a deci-
sion of the Court of Appeals, 143 N.C. App. 30, 545 S.E.2d 455 (2001),
affirming in part and reversing and remanding in part an order for
summary judgment entered 25 October 1999 by Allen (J.B., Jr.), J., in
Superior Court, Chatham County. On 16 August 2001, the Supreme
Court allowed plaintiffs’ conditional petition for discretionary review
as to an additional issue. Heard in the Supreme Court 14 November
2001.

Ward and Smith, PA., by Kenneth R. Wooten and Frank H.
Sheffield, Jr., for plaintiff-appellants and -appellees.

The Brough Law Firm, by G. Nicholas Herman and Michael B.
Brough, for defendant-appellants and -appellees.

Southern Environmental Law Center, by Donnell Van Noppen
III and Michelle B. Nowlin;, and Environmental Defense, by
Daniel J. Whittle, on behalf of North Carolina Association of
Health Board Directors; Environmental Defense; and
Conservation Council of North Carolina, Inc., amici curiae.

Carlton Law Firm, by J. Phil Carlton on behalf of North
Carolina Agribusiness Council, North Carolina Pork Producers
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Council, North Carolina Cattlemen, North Carolina Farm
Bureau, North Carolina Poultry Federation, North Carolina
State Grange, and the North Carolina Citizens for Business and
Industry, amici curiae.

Nicolette G. Hahn on behalf of Waterkeeper Alliance, Cape Fear
Riverkeeper, Neuse Riverkeeper, Neuse River Foundation, New
Riverkeeper, Winyah Rivers Foundation, and the Alliance for a
Responsible Swine Industry, amici curiae.

LAKE, Chief Justice.

The issues raised here on review require the interpretation of the
North Carolina General Statutes and application of North Carolina
case law governing the question of preemption of county ordinances
by the State. Specifically, the primary issues presented, defendants’
first and second issues, relate to the validity of two Chatham County
ordinances passed by the Chatham County Board of Commissioners
and certain rules passed by the Chatham County Board of Health, all
regulating swine farms.

On 6 April 1998, the Chatham County Board of Commissioners
enacted the “Chatham County Ordinance Regulating Swine Farms”
(the Swine Ordinance) and “An Ordinance to Amend the Chatham
County Zoning Ordinance to Provide for Regulation of Swine Farms”
(the Zoning Ordinance). The Swine Ordinance regulates swine farms
“raising 250 or more animals of the porcine species,” through a per-
mitting system which affects currently existing farms and those
which expand in the future. The Swine Ordinance is applicable to all
such swine farms without regard to whether the farm is served by an
animal waste management system having a design capacity of 600,000
pounds “steady state live weight’! or greater. Under the Swine
Ordinance, the owners of swine farms are assigned the financial
responsibility for future contaminations that might occur, which
responsibility is ensured through both a written agreement with the
Chatham County Health Department and some form of financial secu-
rity. The Swine Ordinance also provides requirements for setback?

1. Steady State Live Weight (SSLW) is the “average day to day total live weight of
any animal on the farm during their growth cycle.” 2 Ted Feitshans et al., Swine Farm
Zoning Notebook 726 glossary (2000) [hereinafter Feitshans, Zoning Notebook].

2. Setbacks are “[s]pecific distances that a structure or area must be located
away, from other defined areas or structures.” Feitshans, Zoning Notebook, at 726.
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distances and buffer3 zones for farms and sprayfields,? and semian-
nual testing of wells on the farm.

The Zoning Ordinance is applicable only to swine farms that are
“served by an animal waste management system having a design
capacity of 600,000 pounds steady state live weight (SSLW) or
greater.” The Zoning Ordinance limits swine farms to areas of the
county which are zoned either “Light Industrial” or “Heavy Indus-
trial.” The Zoning Ordinance further requires the swine farmer to
obtain a conditional use permit, with issuance contingent upon a
showing of compliance with the Swine Ordinance.

On 28 April 1998, the Chathamn County Board of Health enacted
the “Chatham County Board of Health Swine Farm Operation Rules”
(Health Board Rules), which apply to all swine farms® raising “250 or
more animals of the porcine species,” without regard to the design
capacity of the farm’s animal waste management system. The Health
Board Rules are virtually identical to the Swine Ordinance.

On 2 September 1998, Timothy H. Craig and the Chatham County
Agribusiness Council (CCAC) filed a complaint against defendants in
superior court seeking a declaration that the Swine Ordinance,
Zoning Ordinance and Health Bosrd Rules were not legally valid. On
2 September 1999, CCAC filed a motion for partial summary judg-
ment, and in September 1999, defendants filed an answer and a
motion for summary judgment. The trial court granted defendants’
motion for summary judgment and denied CCAC’s motion for partial
summary judgment. Plaintiffs appealed to the Court of Appeals,
which affirmed in part and reversed in part the ruling of the trial
court, holding that the Health Board Rules and the Swine Ordinance
are preempted by state law but holding that the trial court was cor-
rect in granting summary judgment to defendants as to the Zoning
Ordinance. This Court subsequently allowed defendants’ petition for
discretionary review and plaintiffs’ conditional petition for discre-
tionary review as to an additional issue.

3. Buffers are “{d]esignated areas of land around which agricultural activities may
be prohibited or subject to restrictions.” Feitshans, Zoning Notebook, at 721.

4. A sprayfield is an “[aJrea of land over which liquid animal wastes may be
sprayed for disposal of those wastes.” Feirshans, Zoning Notebook, at 726.

5. The Health Board Rules apply to a “swine farm” and the rules define a “swine
farm” as “any tract or contiguous tracts of land in Chatham County under common
ownership or control which is devoted to raising 250 or more animals of the porcine
species.”
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[1] Defendants first contend that the Court of Appeals erred in con-
cluding that state law preempts the regulation of swine farms and
thus prevents county commissioners and a local board of health from
adopting an ordinance and rules regulating swine farms.

The enactment and operation of a general, statewide law does not
necessarily prevent a county from regulating in the same field.
However, preemption issues arise when it is shown that the legisla-
ture intended to implement statewide regulation in the area, to the
exclusion of local regulation. See N.C.G.S. § 160A-174(b)(5) (2001).
“‘[M]unicipal by-laws and ordinances must be in harmony with the
general laws of the State, and whenever they come in conflict with
the general laws, the by-laws and ordinances must give way.” ” State
v. Williams, 283 N.C. 550, 552, 196 S.E.2d 756, 757 (1973) (quoting
Town of Washington v. Hammond, 76 N.C. 33, 36 (1877)). The law of
preemption is grounded in the need to avoid dual regulation. See, e.g.,
id. at bb4, 196 S.E.2d at 759.

Counties are creatures of the General Assembly and have no
inherent legislative powers. High Point Surplus Co. v. Pleasants, 264
N.C. 650, 654, 142 S.E.2d 697, 701 (1965); DeLoatch v. Beamon, 252
N.C. 754, 757, 114 S.E.2d 711, 714 (1960). They are instrumentalities
of state government and possess only those powers the General
Assembly has conferred upon them. Harris v. Board of Comm’rs of
Washington Cty., 274 N.C. 343, 346, 163 S.E.2d 387, 390 (1968); High
Point Surplus, 264 N.C. at 654, 142 S.E.2d at 701. Hence, we look to
the North Carolina General Statutes to see what powers the General
Assembly has delegated broadly to counties on a statewide basis or
more specifically to counties such as Chatham in the area of swine
farm regulation.

The General Assembly, in N.C.G.S. § 1563A-121, has delegated to
counties the power and authority to enact ordinances. That statute
provides in part:

(a) A county may by ordinance define, regulate, prohibit, or
abate acts, omissions, or conditions detrimental to the health,
safety, or welfare of its citizens.

N.C.G.S. § 153A-121(a) (2001). However, N.C.G.S. § 160A-174, as inter-
preted and applied by our case law, provides limitations on the exer-
cise of this power. The relevant portions of N.C.G.S. § 160A-174 state:

(b) A city ordinance shall be consistent with the Constitution
and laws of North Carolina and of the United States. An ordi-
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nance is not consistent with State or federal law when:

(5) The ordinance purports to regulate a field for which a
State or federal statute clearly shows a legislative intent
to provide a complete and integrated regulatory scheme
to the exclusion of local regulation.

This Court has held that N.C.G.S. § 160A-174 is applicable to counties
as well as cities. State v. Tenore, 280 N.C. 238, 185 S.E.2d 644 (1972).

N.C.G.S. § 130A-39 delegates power to the local board of health to

adopt a more stringent rule in an area regulated by the
Commission for Health Services or the Environmental
Management Commission where, in the opinion of the local board
of health, a more stringent rule is required to protect the public
health.

N.C.G.S. § 130A-39(b) (2001). The Commission for Health Services
and the Environmental Management Commission (EMC) are state
agencies. The governor appoints all members serving on the EMC and
a majority of the members serving on the Commission for Health
Services. N.C.G.S. § 143B-283(a) (1999) (amended in 2001); N.C.G.S.
§ 130A-30(a) (2001). A local board of health is limited in its rule-mak-
ing powers in that the regulation must be “related to the promotion or
protection of health.” City of Roanoke Rapids v. Peedin, 124 N.C.
App. 578, b87, 478 S.E.2d 528, 533 (1996).

In holding that the Swine Ordinance and the Health Board Rules
were preempted by state law, the Court of Appeals reasoned that the
Chatham County Board of Commissioners and the Chatham County
Board of Health sought to regulate an area in which the General
Assembly had provided a “complete and integrated regulatory
scheme” of swine farm regulations. Craig v. County of Chatham,
143 N.C. App. 30, 545 S.E.2d 455 (2001); see also N.C.G.S.
§ 160A-174(b)(5). We concur in this assessment.

In determining if the General Assembly intended to provide
statewide regulation to the exclusion of local regulation, we must
decide if it has shown a clear legislative intent to provide such a
“complete and integrated regulatory scheme.”

Defendants argue that when the General Assembly intends to pre-
empt the field, it will do so through an express statement of intent.
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Furthermore, they argue that without such an expression of intent,
this Court would be merely imposing its own judgment for that of the
General Assembly in finding that the General Assembly preempted
the field. We disagree.

If the General Assembly were required to provide an express
statement of intent, N.C.G.S. § 160A-174(b)(5) would be meaningless.
The General Assembly can create a regulatory scheme which, though
not expressly exclusory, is so complete in covering the field that it is
clear any regulation on the county level would be contrary to the
statewide regulatory purpose.

In determining the purpose and intent of the General Assembly
in adopting the swine regulation statutes, we must primarily look to
“ ‘the spirit of the act{] and what the act seeks to accomplish.’ ” State
v. Anthony, 351 N.C. 611, 615, 528 S.E.2d 321, 323 (2000) (quoting
Taylor v. Taylor, 343 N.C. 50, 56, 468 S.E.2d 33, 37 (1996)). Where leg-
islative intent is not readily apparent from the act, it is appropriate to
look at various related statutes in pari materia so as to determine
and effectuate the legislative intent. Brown v. Flowe, 349 N.C. 520,
523-24, 507 S.E.2d 894, 896 (1998).

In State v. Williams, this Court relied on a stated purpose similar
to the one in the instant case to find that state law preempted local
regulation in the Town of Mount Airy. 283 N.C. at 553, 196 S.E.2d at
758. In that case, defendants were arrested for the possession of an
open beer, a violation of a Mount Airy city ordinance. Id. at 550, 196
S.E.2d at 756-57. Defendants’ motion to quash the warrants was
allowed because the town ordinance which prohibited the possession
of an open beer in public places was in conflict with the general statu-
tory laws of North Carolina, which allowed possession of malt bever-
ages and unfortified wine by eighteen-year-old consumers “without
restriction or regulation.” Id. at 554, 196 S.E.2d at 758-59. When the
issue came before this Court, it looked to the “purpose” and “intent”
of the pertinent statute:

“to establish a uniform system of control over the sale, purchase

. . of intoxicating liquors . . . to insure, as far as possible, the
proper administration of this Chapter under a uniform system
throughout the State.”

Id. at 553, 196 S.E.2d at 758 (quoting N.C.G.S. § 18A-1 (1975)) (empha-
sis added). This Court concluded that the General Assembly had
shown by this language an intent to prevent local governments from
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enacting ordinances regulating malt beverages. Id. at 554, 196 S.E.2d
at 759. The ordinance at issue was determined to be inconsistent with
state law because (1) it made unlawful something that state law held
to be lawful, and (2) the ordinance purported to regulate within a
field where the General Assembly had provided a “complete and
integrated regulatory scheme.” Id.

Similarly, in Greene v. City of Winston-Salem, 287 N.C. 66, 213
S.E.2d 231 (1975), this Court found upon review of an ordinance
enacted by the City of Winston-Salem that there was a legislative
intent to preempt. The City of Winston-Salem enacted an ordinance
which required sprinkler systems in high-rise buildings. Id. at 67,
213 S.E.2d at 232. The City referred to a state law which required
sprinkler systems in certain buildings in support of its argument that
state law did not give the State Building Code Council sole regulatory
authority in the area. Id. at 75, 213 S.E.2d at 237. This Court noted
that the General Assembly does not have to delegate all or sole
authority in the particular regulatory field to one state agency in
order to establish that there is a “complete and integrated regulatory
scheme.” Id.

There are two components to the statewide swine farm regula-
tions found in the North Carolina General Statutes, the “Swine Farm
Siting Act” and the “Animal Waste Management Systems.” In examin-
ing each of these, we will look to any statement of “purpose” and
“intent” in an effort to determine if the General Assembly has created
a “complete and integrated systern” for swine farm regulation in the
state.

The Swine Farm Siting Act, N.C.G.S. §§ 106-800 to -805 (2001),
governs the placement of swine farms and lagoons, and provides in
its section designated “Purpose” the following:

[Clertain limitations on the siting of swine houses and lagoons for
swine farms can assist in the development of pork production,
which contributes to the economic development of the State, by
lessening the interference with the use and enjoyment of adjoin-
ing property.

N.C.G.S. § 106-801. This expression of intent is significant in that it
notes pork production is important to the economic stability of the
state, yet recognizes that adjoining landowners have a right to the use
and enjoyment of their land. This stated intent also shows that the
General Assembly was trying to reach a balance between two very
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important interests, the economy of North Carolina and the right of a
landowner to enjoy his land with minimal interference. If each of
North Carolina’s one hundred counties is free to create its own par-
ticularized regulations for swine farms, the overall balance which the
General Assembly has reached within a uniform plan for the entire
state will be lost. The result could well be that the rights of adjacent
landowners in each individual county would be substantially elevated
above the rights of swine farmers to workable, nonexcessive regula-
tions. Swine farms would be forced to comply with both state and
county regulations. Furthermore, a swine farmer with a large farm
that crossed the boundaries of one or more counties in North
Carolina conceivably would have to conform the farm to the regula-
tions established by various counties and those established by the
state. Ultimately, such farms could be forced to adapt to differing,
even conflicting, regulations. Any such dual regulation would present
an excessive burden on swine farmers and the pork production indus-
try as a whole.

The Animal Waste Management Systems component of the
statewide regulations, N.C.G.S. §§ 143-215.10A to -215.10M (2001)
(§ 143-215.10C altered in 1999; § 143-215.10B altered in 2001), pro-
vides in pertinent part: “It is the intention of the State to promote a
cooperative and coordinated approach to animal waste management
among the agencies of the State.” N.C.G.S. § 143-215.10A (emphasis
added). This unequivocal statement makes it clear that the purpose
for creating these statutes was to regulate animal waste management
at the state level. If each county were allowed to enact its own waste
management guidelines, there could be no statewide “coordinated
approach.” Notably also, the agencies designated to implement the
Animal Waste Management Systems statutes are exclusively state
agencies. N.C.G.S. §§ 143-215.10A to -215.10M (permitting, inspection,
and enforcement are vested in the Division of Water Quality, while the
Soil and Water Conservation Commission is in charge of designating
the technical specialists responsible for inspecting the waste man-
agement plans). The expression of intent further provides that one of
the goals of the Act is “minimizing the regulatory burden.” N.C.G.S.
§ 143-215.10A. Certainly, the stated goal of limiting or minimizing the
burden of the regulatory scheme for waste management systems on
swine farms would not be attainable if counties could impose addi-
tional burdens on swine farmers to comply with varying regulations.

Thus, from our review of the expressed “purpose” and “intent” of
the Swine Farm Siting Act and the Animal Waste Management
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statutes, we conclude that these two components of North Carolina’s
swine farm regulations show an intention to cover the entire field of
swine farm regulation in North Carolina.

In addition to the General Assembly’s express statements of “pur-
pose” and provisions reflecting “intent” in enacting North Carolina’s
swine farm regulations, we consider the breadth and scope of the
applicable general statutes in determining whether the overall regu-
latory scheme was designed to be preemptive.

The General Assembly has provided for extensive regulation of
swine farms in North Carolina. The Swine Farm Siting Act is appli-
cable to tracts of land raising 250 or more swine® and establishes
siting requirements for swine houses” and lagoons8 in relation to sur-
rounding areas. N.C.G.S. § 106-803(a). Swine houses and lagoons
must be located at least 1,500 feet away from an occupied residence;
2,500 feet away from a school, hospital, or church; and 500 feet away
from “any property boundary” or “well supplying water to a public
water system.” N.C.G.S. § 106-803(a)(1) -(4). The setback require-
ments where waste has been applied to the land on the farm provide
that the land must be at least 75 feet away from perennial streams,
rivers, or any property boundary containing an occupied residence.
N.C.G.S. § 106-803(al).

The Swine Farm Siting Act provides for enforcement of its
requirements by establishing who is in a position to enforce the Act;
what kinds of relief are available; and the possibility of obtaining
court costs, attorneys’ fees, and expert witnesses’ costs. N.C.G.S.
§ 106-804. The Swine Farm Siting Act’s setback distances from any
occupied residence, school, hospital, or church can be avoided com-
pletely if the farm owner gets the written permission of the adjacent
landowner and records it with the county Register of Deeds. N.C.G.S.
§ 106-803(b). The Swine Farm Siting Act also requires that before
locating or constructing a swine farm with 250 or more swine, proper
notice must be given to any county where the farm is to be located;
adjoining property owners; owners of property across a street, road,

6. The Swine Farm Siting Act applies to a “swine farm,” and N.C.G.S. § 106-802(5)
defines a swine farm as “a tract of land devoted to raising 250 or more animals of the
porcine species.”

7. “[A] building that shelters porcine animals on a continuous basis.” N.C.G.S.
§ 106-802(6).
8. “[A] confined body of water to hold animal byproducts including bodily waste

from animals or a mixture of waste with feed, bedding, litter or other agricultural ma-
terials.” N.C.G.S. § 106-802(1).
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or highway from the farm; and the local health department. N.C.G.S.
§ 106-805. Proper notice requires service by certified mail and
must include, in part: the address of the local Soil and Water
Conservation District office, the name and address of the techni-
cal specialist that prepared the farm'’s proposed waste management
plan, and the proposed design capacity of the animal waste manage-
ment system. Id.

The Animal Waste Management Systems component regulates
swine farms even more extensively than the Swine Farm Siting Act.
The Animal Waste Management Systems component creates a “per-
mitting program” which requires swine farm owners to obtain a per-
mit before constructing or operating any waste management system.
N.C.G.S. § 143-215.10C(a). An “animal waste management system” is
defined as practices “that provide for the collection, treatment, stor-
age, or land application of animal waste.” N.C.G.S. § 143-215.10B(3).
To obtain the necessary permit, swine farm owners must submit to
the EMC their waste management system plan, which has been
approved by a technical specialist. N.C.G.S. § 143-215.10C(d). The
Animal Waste Management Systems has detailed specifications as
to how each farm’s animal waste management system shall be
designed, constructed and operated so as to prevent pollution.
N.C.G.S. § 143-215.10C. It also provides a time limit upon which the
EMC must approve or deny the permit after a new permit has been
applied for or a renewal permit is sought. N.C.G.S. § 143-215.10C(c).
In the event the EMC does not act in the required ninety days, the
permit is considered to be approved. Id. The Animal Waste
Management Systems component provides an extensive list of
necessary parts for all animal waste management plans, such as pro-
visions regarding periodic testing of waste products used on the farm
as nutrient sources and a checklist of potential odor sources and
management practices which are designed to minimize the source of
the odor. N.C.G.S. § 143-125.10C(e). Any established swine farm
waste management plan must require at least annual testing of the
soil at crop sites where the waste has been applied to the land.
N.C.G.S. § 143-215.10C(e)(6).

We conclude from the foregoing specifications that North
Carolina’s swine farm regulations, the Swine Farm Siting Act and the
Animal Waste Management Systems statutes are so comprehensive in
scope that the General Assembly must have intended that they com-
prise a “complete and integrated regulatory scheme” on a statewide
basis, thus leaving no room for further local regulation.
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Turning now to the Health Board Rules enacted by the Chatham
County Board of Health, we note that they contain more stringent
rules than those established in the EMC regulations. However,
N.C.G.S. § 130A-39 specifically grants local boards of health the
power to enact rules which are more strict when they are “required to
protect the public health.” N.C.G.S. § 130A-39(b). In an effort to pro-
tect the environment, the EMC has created a system of permitting and
inspection which regulates waste management systems on farms,
including swine farms of more than 250 swine. See 156A NCAC 2H
0217(a)(1)(A) (Sept. 2001).

The pertinent EMC regulation, 15 NCAC 2H .0217 (Rule .0217),
outlines the procedure for the proper development of an approved
waste management plan. The procedure requires the plan to be certi-
fied by a technical specialist certifying that the practices established
in the plan meet the applicable minimal standards for a waste man-
agement plan. Rule .0217(a)(1)(H)(1)-(ii). Rule .0217(a)(1)(H)(vii)
provides the time when approval of the waste management system
must be obtained for new farms, before any animals are stocked, and
for expanding farms, before any of the additional animals are added.
Rule .0217 also contains established buffers, such as the requirement
that ponds or lagoons must be located at least one-hundred feet from
perennial waters. 156A NCAC 2H .0217(a)(1)(H)(vi).

The EMC permitting regulation also has an established set of
guidelines which must be followed when a farm has a change in own-
ership. 15A NCAC 2H .0217(a)(1)(H)(xii). The new owner must pro-
vide written notification to the Division of Environmental
Management (DEM) of the Departinent of Environment, Health, and
Natural Resources within sixty days of obtaining ownership. /d. The
new owner must also assure the DEM that he has read the waste man-
agement plan established for the farm, that he understands it, and
that he will continue to ensure that it is implemented. /d. Rule .0217
also provides for its enforcement. 15A NCAC 2H .0217(e). When there
is a willful failure to comply with the EMC permitting regulation, Rule
.0217, the Secretary of the Environment, Health, and Natural
Resources can assess both fines and penalties. Id.

The General Assembly may provide directly for specific state-
wide regulation, as noted above, and it may delegate regulatory
authority to local agencies under sufficient guidelines, as provided in
N.C.G.S. § 130A-39(b). However, county commissioners and local
boards of health have no authority under the provisions of N.C.G.S.
§ 130A-39(b) to superimpose additional regulations without specific
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reasons clearly applicable to a local health need. The Health Board
Rules make the bare assertion that “in some areas, rules more strin-
gent than those of the Environmental Management Commission are
required in order to protect the public health.” The Health Board,
however, does not provide any rationale or basis for making the
restrictions in Chatham County more rigorous than those applicable
to and followed by the rest of the state.

The Health Board Rules require that “[n]o person shall construct
or expand a swine farm in Chatham County without having a swine
farm Construction/Expansion permit” for 250 or more swine.
However, the EMC permitting regulation already requires that
swine farms with waste management facilities supporting 250 or
more swine get “permits for construction or operation.” 15A NCAC
2H .0217(a). The Health Board Rules provide procedures for handling
a change in ownership of the swine farm, while the EMC already
addresses this issue, as above set forth. In fact, the EMC rule is very
specific and thorough on the issue of a change in ownership. The
Health Board Rules establish setbacks which establish minimal dis-
tances for new, existing or expanding swine farms in relation to “res-
idences that are either occupied or listed for rent or sale, nursing
homes, child care centers, [and] office buildings.” The setback dis-
tances are imposed according to the size of the swine farm’s “animal
waste management system,” increasing the setback distance with
larger systems ranging from 2,500 to 5,500 feet.® The setback dis-
tances incorporated into the EMC rule require 1,500 feet from an
occupied residence and 2,500 feet from any school, hospital, national
or state park, or church.10 The difference between the setback dis-
tances established by the Health Board Rules and those set by the
EMC is that the Health Board Rules are more stringent. It is apparent
that Chatham County enacted its Health Board Rules in an effort to
place more stringent regulations on swine farmers and has done so
without any showing that such regulations are “required to protect
the public health,” as specified by N.C.G.S. § 130A-39(b). This we hold
is impermissible.

9. These buffer distances are not the applicable standard when the building or
home has “come to the nuisance,” wherein the swine farm existed before the building
or home.

10. The EMC incorporates provisions of the Field Office Technical Guide.
The Field Office Technical Guide refers to N.C.G.S. §§ 106-801 to -805, a portion of
the Swine Farm Siting Act, as establishing the proper standard for setback distances.
See Natural Resources Service Conservation Practice Standard, Code 425, at 3 (Sept.
1996).
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When we look at the Swine Farm Siting Act, the Animal Waste
Management Systems statutes, and the EMC’s regulation together, as
parts of an overall scheme, we conclude that the Swine Ordinance
and the Health Board Rules are incompatible with state law in that
they purport to regulate a field in which the State has provided a
“complete and integrated regulatory scheme” to the exclusion of local
regulation. We therefore affirm the Court of Appeals in this regard.

[2] We next address the issue of the ordinance to amend the Zoning
Ordinance, which is before us upon plaintiffs’ petition for discre-
tionary review as to an additional issue. Plaintiffs contend the Court
of Appeals erred in upholding the Zoning Ordinance. We agree.

“Counties have no inherent authority to enact zoning ordi-
nances.” Jackson v. Guilford Cty. Bd. of Adjust., 275 N.C. 155, 162,
166 S.E.2d 78, 83 (1969). N.C.G.S. § 1563A-340 is the statutory grant of
power which provides counties with the authority to zone. There is,
however, a specific limitation on this grant of power as it relates to
swine farms:

A county may adopt zoning regulations governing swine farms
served by animal waste management systems having a design
capacity of 600,000 pounds steady state live weight (SSLW) or
greater provided that the zoning regulations may not have the
effect of excluding swine farms served by an animal waste man-
agement system having a design capacity of 600,000 pounds
SSLW or greater from the entire zoning jurisdiction.

N.C.G.S. § 1563A-340(b)(3) (2001).

The Zoning Ordinance, as amended, enacted by Chatham County
requires all swine farms served by an animal waste management sys-
tem having a design capacity of 600,000 pounds SSLW or greater,
regardless of the actual number of swine, to be located in either a
“Light” or “Heavy Industrial” district. The Zoning Ordinance further
compels applicants to obtain a Construction/Expansion permit “as
required by the {Swine Ordinance].”

Plaintiffs contend that in light of the Court of Appeals’ determi-
nation that the Swine Ordinance is invalid, the Zoning Ordinance’s
express incorporation of the Swine Ordinance causes the Zoning
Ordinance to fail as well. Specifically, plaintiffs argue that state pre-
emption of the Swine Ordinance, as it is incorporated in the Zoning
Ordinance, invalidates the Zoning Ordinance.
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The Zoning Ordinance is not per se invalid. However, in this case,
as written, the Zoning Ordinance cannot stand.

The sole restriction on zoning swine farms is that they “may
not have the effect of excluding swine farms served by an animal
waste management system having a design capacity of 600,000
pounds SSLW or greater from the entire zoning jurisdiction.” N.C.G.S.
§ 153A-340(b)(3). Chatham County’s Zoning Ordinance does not
exclude all farms with an animal waste management system of
600,000 SSLW or greater, but merely restricts these farms to “Light” or
“Heavy Industrial” districts within the county. The Zoning Ordinance
complies with the restrictions established in section 153A-340(b)(3).

However, the requirement in the Zoning Ordinance that the ap-
plicant must have a Construction/Expansion permit obtained through
compliance with the Swine Ordinance proves to be fatal. The Zoning
Ordinance requires compliance with only a portion of the Swine
Ordinance; however, that specific portion of the Swine Ordinance
requires compliance with all other sections of the Swine Ordinance,
to the extent the other sections are applicable to swine farms.

As we noted above, the Swine Ordinance cannot stand because it
seeks to impose regulations on swine farmers where the State has
shown an intent to cover the field of swine farm regulation. The
Zoning Ordinance’s attempt to incorporate the Swine Ordinance pre-
vents us from sustaining its validity. Accordingly, we conclude that
the Zoning Ordinance’s incorporation of the Swine Ordinance invali-
dates the Zoning Ordinance.

[3] As to defendants’ third issue, whether the Board of Health may
regulate swine farms under N.C.G.S. § 130A-39 upon considerations
other than health, we hold it may not for the reasons hereinabove set
forth.

Upon the foregoing, the decision of the Court of Appeals is
affirmed in part and reversed in part.

AFFIRMED IN PART, REVERSED IN PART.
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STATE OF NORTH CAROLINA v. JONATHAN EARL LEEPER

No. 256A00
(Filed 28 June 2002)

1. Evidence— character—reference to previous experience
with Miranda warnings—not prejudicial
There was no prejudice in a first-degree murder and armed
robbery prosecution from a reference in an officer’s testimony to
defendant’s previous experience with Miranda warnings because
defendant acknowledged shooting both victims.

2. Homicide— short-form indictments—firearms enhance-
ment holding
The firearms enhancement holding in State v. Lucas, 353 N.C.
568, does not conflict with the North Carolina Supreme Court’s
holdings on short-form murder indictments.

3. Sentencing— capital—use of juvenile adjudications—effec-
tive date
A 1992 juvenile adjudication could be used as an aggravating
circumstance for first-degree murder even though defendant con-
tended that the amendments concerning confidentiality of juve-
nile records and allowing the use of juvenile adjudications per-
tained only to offenses committed on or after 1 May 1994. The
effective date of the amendments pertain to sentencing for crimes
committed on or after that date, not to the date of the prior adju-
dications. N.C.G.S. § 15A-2000(e)(3).

4. Sentencing— capital—evidence—circumstances of prior
conviction
There was no error in the sentencing phase of a capital pros-
ecution for first-degree murder in the introduction of evidence
that defendant had obtained a gun used in a prior robbery from a
purse stolen two days before the prior robbery. Although defend-
ant contended that this evidence was beyond the scope of
N.C.G.S. § 7B-3000(f), the State in a capital sentencing proceeding
is entitled to prove the circumsrances of prior convictions and is
not limited to the record of the conviction.
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5. Sentencing— capital—aggravating circumstances—instruc-
tions—course of conduct

The trial court did not err in a capital sentencing proceeding
for a 1996 murder in its instruction on the course of conduct
aggravating circumstance where defendant contended that the
instruction permitted the jury to consider a 1992 juvenile adjudi-
cation and a 1992 purse snatching. One may not reasonably infer
that a juror would stretch “on or about” to encompass a span of
over four years. Moreover, the court instructed the jurors that the
juvenile acts introduced to support the prior violent felony cir-
cumstance could not be used as the basis for the course of con-
duct circumstance.

6. Constitutional Law— ex post facto prohibition—use of
juvenile adjudication in capital sentencing

The use of juvenile adjudications as an aggravating circum-
stance does not violate ex post facto prohibitions.

7. Sentencing— capital—death sentences not disproportionate

Sentences of death imposed upon defendant for two first-
degree murders were not disproportionate where defendant was
convicted on the basis of premeditation and deliberation and
under the felony murder rule; the jury found as aggravating cir-
cumstances that defendant had previously been adjudicated
delinquent in a juvenile proceeding for an offense that would
have been a felony involving violence to the person had de-
fendant been an adult, N.C.G.S. § 15A-2000(e)(5), and that
the murders were part of a violent course of conduct, N.C.G.S.
§ 15A-2000(e)(11); either of the statutory aggravating circum-
stances, standing alone, have been held sufficient to support a
sentence of death; defendant planned to rob the first victim, shot
the victim as he was driving his vehicle and immediately fled the
scene; only a short time later, defendant targeted the second vic-
tim, shot him and robbed him of a large amount of cash; and
defendant offered no help to the victims.

Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from judgments
imposing sentences of death entered by Caldwell, J., on 22 February
2000 in Superior Court, Mecklenburg County, upon jury verdicts find-
ing defendant guilty of two counts of first-degree murder. On 30 May
2001, the Supreme Court allowed defendant’s motion to bypass the
Court of Appeals as to his appeal of additional judgments. Heard in
the Supreme Court 11 February 2002.
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Roy Cooper, Attorney General, by Ellen B. Scouten, Special
Deputy Attorney General, for the State.

Staples Hughes, Appellate Defender, by Benjamin Dowling-
Sendor, Assistant Appellate Defender, for defendant-appellant.

BUTTERFIELD, Justice.

On 30 March 1998, defendant was indicted for the first-degree
murders of Travis James Flowe and Clayton Eugene Foster, robbery
with a dangerous weapon, and attempted robbery with a dangerous
weapon. On 25 April 1998, defendant was also indicted for conspiracy
to commit robbery with a dangerous weapon. Defendant was tried
capitally before a jury at the 19 January 2000 session of Superior
Court, Mecklenburg County. The jury found defendant guilty of both
murders on the basis of premeditation and deliberation and under the
felony murder rule. The jury also found defendant guilty of conspir-
acy to commit robbery with a dangerous weapon, robbery with a dan-
gerous weapon, and attempted robbery with a dangerous weapon.
Following a capital sentencing proceeding, the jury recommended a
sentence of death for each of the first-degree murder convictions. On
22 February 2000, the trial court sentenced defendant accordingly.
The trial court also sentenced defendant to terms of imprisonment to
be served concurrent with the sentences of death but consecutive to
each other as follows: 77 to 102 months’ imprisonment for the
robbery with a dangerous weapon conviction, 77 to 102 months’
imprisonment for the attempted robbery with a dangerous weapon
conviction, and 29 to 44 months’ imprisonment for the conspiracy
to commit robbery with a dangerous weapon conviction. Defend-
ant appealed his sentence of death to this Court as of right. On 30
May 2001, this Court allowed defendant’s motion to bypass the
Court of Appeals as to his appeal of the noncapital convictions and
judgments.

At trial, the State’s evidence tended to show that in the early
morning hours of 18 April 1996, defendant was driving around
Charlotte, North Carolina, with two men, defendant’s cousin Laquette
Kelly and a man Lamont (last name unknown), and two women,
Shakena Billings and Krashana Davis. Billings drove the group to a
Bi-Lo grocery on Freedom Drive. The group had previously discussed
robbing someone. Defendant went cver to a taxi and asked the driver,
Travis Flowe, for a ride. Defendant was armed with a .380-caliber
Lorcin pistol. As agreed upon earlier, the other individuals followed
the cab in which defendant was traveling. Defendant pointed the pis-
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tol at Flowe and told him to “[g]ive up the goods.” Defendant stated
that Flowe “flinched” or “jumped.” Defendant fired his pistol at Flowe
multiple times and jumped out of the taxi while the taxi was still mov-
ing. The taxi crashed into a tree. Defendant joined the others in the
other vehicle. He did not take anything from Flowe. Flowe died as a
result of gunshot wounds to his lung and aorta.

As the group drove back to the Springfield neighborhood, where
defendant then lived, they spotted a known drug dealer, Clayton
Foster, at a car wash pay phone. Billings stated, “That’s a lick [rob-
bery].” Defendant told Billings to turn around and return to the car
wash. Billings parked the car at a bank across the street. Defendant
left the car and walked up to Foster, gesturing that he wanted to buy
some marijuana from Foster. Foster shook his head, indicating he had
none to sell or did not want to sell defendant marijuana. Defendant
turned and shouted Foster's name. Foster began to run. Defendant
fired his pistol at Foster several times. Foster died of multiple gun-
shot wounds.

Defendant drove Foster’s vehicle across the street to the bank.
Kelly joined defendant in Foster’s vehicle, and the others followed
them to Clanton Park. Defendant removed a pistol and rifle from
Foster’s vehicle and put them in the other vehicle. Defendant also
took Foster’s jacket. The group then returned to the area of the car
wash. Defendant found Foster lying on his stomach in one of the car
wash bays. Defendant removed Foster's wallet from his back right
pocket and found a large sum of cash. The wallet, which defendant
took with him, was later determined to contain ten thousand dollars.
Defendant gave the two females three to four hundred dollars each
and told them not to tell anyone about the shootings and robbery.
Defendant hid the rifle and sold the pistols.

More than a year later, in May 1997, Charlotte-Mecklenburg law
enforcement officers received information about the shootings. In
December 1997, law enforcement officers spoke with the two females
involved. On 16 March 1998, defendant confessed to both murders
while being interviewed by law enforcement officers.

GUILT-INNOCENCE

[1] In his first assignment of error, defendant contends that the trial
court erred in overruling his objection to a portion of a law enforce-
ment officer’s testimony in which the officer referred to defend-
ant’s previous experience with Miranda warnings. The record reveals
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the following colloquy between Charlotte-Mecklenburg Police De-
partment Investigator R.G. Buening and the prosecutor:

Q. At that point did you start tc basically talk to him about what
you had him there for at the police department?

A. That’s correct.
Q. Explain to us how you started that procedure with him.

A. T informed Mr. Leeper that myself and Investigator Jackson
wanted to talk to him about some crimes that had occurred in
Charlotte that we believed he was involved in.

Q. And—go ahead; I'm sorry.

A. And at that point I advised Mr. Leeper that I needed to advise
him of his Miranda Rights, at which time I began advising Mr.
Leeper of his Miranda Rights according to the U.S. Constitution.
And I asked Mr. Leeper if he had ever been advised of his Miranda
Rights in the past.

Q. And what if any response did you get?

A. In response to that question Mr. Leeper indicated that he esti-
mated that he had been advised of his rights—

Ms. ArxiNs: Objection.
THE CourT: Overruled.
Q. Go ahead.

A. Mr. Leeper in response, again, indicated that he estimated that
he had been advised of his rights six times prior to this date.

Q. Did you have any form at the time that the police department
used to advise a suspect of their rights?

A. Yes, ma’am. There’s a standard Miranda, a waiver of rights
form that the Charlotte-Mecklenburg Police Department uses.

Very similar testimony had been given earlier during voir dire when
the prosecutor was establishing the voluntariness of the confession
for purposes of admissibility. Defendant argues that the testimony
given by Investigator Buening regarding defendant having previously
been given Miranda warnings was an attempt by the prosecutor to
introduce evidence of defendant’s character. The State argues that the
evidence was offered for the purpose of proving the credibility of the
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confession. Defendant contends that this evidence amounted to
prejudicial error for which he is entitled to a new trial.

“The ultimate test of the admissibility of a confession is whether
the statement was in fact voluntarily and understandingly made.”
State v. Davis, 305 N.C. 400, 419, 290 S.E.2d 574, 586 (1982), quoted
in State v. Fernandez, 346 N.C. 1, 10, 484 S.E.2d 350, 356 (1997). This
Court has established that “[t]he State has the burden of showing by
a preponderance of the evidence that the defendant made a knowing
and intelligent waiver of his rights and that his statement was volun-
tary.” State v. Thibodeaux, 341 N.C. 53, 58, 459 S.E.2d 501, 505 (1995).
Whether the confession was voluntarily made is a question of law, and
the trial judge is not required to submit the issue of voluntariness to
the jury. State v. Barnett, 307 N.C. 608, 622-23, 300 S.E.2d 340, 347-48
(1983).

In State v. Walker, 266 N.C. 269, 145 S.E.2d 833 (1966), this Court
stated, “If admitted in evidence, it is for the jury to determine whether
the statements referred to in the testimony of the witness were in fact
made by the defendant and the weight, if any, to be given such state-
ments if made.” Id. at 273, 145 S.E.2d at 836. The United States
Supreme Court has stated that “the circumstances surrounding the
taking of a confession can be highly relevant to two separate inquires,
one legal and one factual. Crane v. Kentucky, 476 U.S. 683, 688, 90
L. Ed. 2d 636, 644 (1986). In addition to the legal issue of voluntari-
ness to be decided by a trial judge, the Supreme Court has stated that
“the physical and psychological environment that yielded the confes-
sion can also be of substantial relevance to the ultimate factual issue
of the defendant’s guilt or innocence.” Id. at 689, 90 L. Ed. 2d at 644.
Therefore, the factual issue of credibility for a jury’s consideration
stands apart from the issue of voluntariness that is decided as a ques-
tion of law by a trial judge.

We note that defendant acknowledged shooting both victims and
did so consistent with this Court’s requirements under State wv.
Harbison, 315 N.C. 175, 337 S.E.2d 504 (1985), cert. denied, 476 U.S.
1123, 90 L. Ed. 2d 672 (1986). Assuming arguendo that defendant is
correct in his contentions and that the prosecutor’s question was not
relevant, any error was harmless error beyond a reasonable doubt.
See N.C.G.S. § 15A-1443(b) (2001). Therefore, we overrule this assign-
ment of error.

[2] In another assignment of error, defendant raises the short-form
indictment issue and acknowledges that this Court has previously
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held contrary to his position on this issue. Defendant suggests that
State v. Lucas, 353 N.C. 568, 548 S.E.2d 712 (2001), may conflict with
our prior holdings on this issue. We do not believe that the portion of
the Lucas holding addressing serntencing pursuant to a firearm
enhancement statute, upon which defendant relies, is pertinent to a
first-degree murder case that is tried capitally. Therefore, we find
no compelling reason to depart from our prior holdings and overrule
this assignment of error.

SENTENCING

By another assignment of error, defendant contends that the
trial court erred by: (1) allowing the State to introduce a large
amount of evidence about defendant’s juvenile criminal activity in
1992; (2) by submitting the aggravating circumstance contained in
N.C.G.S. § 15A-2000(e)(3) based on defendant’s juvenile adjudication
for armed robbery in 1992; and (3) by giving instructions on N.C.G.S.
§ 15A-2000(e)(11), which permitted the jury to base its finding of the
course of conduct aggravation circumstance on defendant’s 1992
juvenile adjudication. We disagree.

[3] Defendant argues that the 1992 juvenile adjudication for armed
robbery could not be used to submit the N.C.G.S. § 15A-2000(e)(3)
aggravating circumstance because the 1994 amendment to N.C.G.S.
§ 15A-2000(e)(3) pertains only to “offenses” committed on or after
1 May 1994. Defendant’s reading of the amending Act’s effective
date provision is incorrect. N.C.G.S. § 15A-2000(e)(3) provides as
follows:

The defendant had been previously convicted of a felony involv-
ing the use or threat of violence to the person or had been previ-
ously adjudicated delinquent in a juvenile proceeding for com-
mitting an offense that would be a Class A, Bl, B2, C, D, or E
felony involving the use or threat of violence to the person if the
offense had been committed by an adult.

N.C.G.S. § 15A-2000(e)(3) (2001). Section 7 of the amending Act reads
as follows:

Section 6 of this act becomes effective on the date that G.S.
15A-1340.16 becomes effective and applies to offenses com-
mitted on or after that date. The remainder of this act becomes
effective May 1, 1994. Sections 1, 2, 4, and 5 of this act apply to
offenses committed on or after that date. Section 3 of this act
applies to trials begun on or after that date.
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Act of Mar. 8, 1994, ch. 7, sec. 7, 1993 N.C. Sess. Laws (Extra Sess.
1994) 10, 14. Defendant contends that the term “offenses” is ambigu-
ous and could refer to the offense for which a defendant is being sen-
tenced, the prior offense to be used as an aggravating circumstance
under N.C.G.S. § 15A-2000(e)(3), or both the murder and the prior
offense.

Defendant’s arguments concerning ambiguity and statutory con-
struction are unpersuasive. There is no ambiguity in section 7 of the
Act. Section 7 sets the effective date for the various sections within
the Act. Section 5, which amended N.C.G.S. § 15A-2000(e)(3), became
effective on 1 May 1994 and applied to all capital offenses committed
on or after that date. Defendant questions the legislature’s use of the
word “offenses” rather than a more specific word such as “murder.”
In addition to amending N.C.G.S. § 15A-2000(e)(3), the Act amended
statutes dealing with the sentencing of other crimes. By using the
word “offenses,” the legislature referred to all crimes subject to sen-
tencing under the Act. The effective date pertains to the use of the
prior adjudications in sentencing for crimes committed on or after 1
May 1994 and not to the date of the prior adjudications themselves.

Defendant also contends, in this same assignment of error, that
the trial court erred in allowing evidence surrounding defendant’s
1992 juvenile adjudication for armed robbery. Defendant argues that
the same ambiguity applies to the confidentiality of juvenile records.
The predecessor to N.C.G.S. § 7B-3000, which deals with the confi-
dentiality of juvenile records, was N.C.G.S. § 7TA-675. In the same act
that amended N.C.G.S. § 15A-2000(e)(3), the legislature amended
N.C.G.S. § 7A-675 to allow juvenile records to be examined and used
in subsequent criminal proceedings. Applying the same analysis as
used above, the use of juvenile records pertains to the use of the prior
adjudications in sentencing for crimes committed on or after 1 May
1994 and not to the date of the prior adjudications themselves.

[4] In this same assignment of error, defendant contends that evi-
dence, indicating that defendant had obtained the gun he used in the
1992 armed robbery by taking it from a purse he stole two days prior
to the robbery was beyond the scope of N.C.G.S. § 7B-3000(f).
Defendant has cited no authority for this argument other than to con-
tend that introducing the evidence violated N.C.G.S. § 7B-3000(f) and
was highly prejudicial. This Court has held that “the State is entitled
to present witnesses in the penalty phase of the trial to prove the cir-
cumstances of prior convictions and is not limited to the introduction
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of evidence of the record of conviction.” State v. Roper, 328 N.C. 337,
365, 402 S.E.2d 600, 616, cert. denied, 502 U.S. 902, 116 L. Ed. 2d 232
(1991). We find defendant’s argumert unpersuasive.

[6] Defendant, in this same assignment of error, contends that
the trial court erred in instructing the jury on the N.C.G.S.
§ 15A-2000(e)(11) aggravating circumstance. Defendant argues that
the instruction permitted the jury to consider defendant’s 1992
juvenile adjudication and defendant’s 1992 purse snatching as evi-
dence to support this course of conduct aggravating circumstance.
We do not agree. The trial court gave virtually the identical instruc-
tion regarding the course of conduct aggravating circumstance as to
each murder:

Now, Members of the Jury, a murder is a part of such course of
conduct if you find from the evidence beyond a reasonable doubt
that in addition to killing the victim, in this case the victim
Clayton Eugene Foster, the defendant on or about the alleged
date was engaged in a course of conduct which involved the com-
mission of another crime of violence against another person, and
that this or these other crimes were included in the same course
of conduct in which the killing of the victim Clayton Eugene
Foster was also a part, you would find this aggravating circum-
stance, and would so indicate by having your foreperson write,
Yes, in the space after this aggravating circumstance on the Issues
and Recommendation form.

One may not reasonably infer that a juror would stretch the phrase
“on or about” to encompass a span of over four years in order to find
this aggravator.

Additionally, after setting out the aggravators as to each case, the
trial court instructed the jurors that they could not use the same evi-
dence as a basis for finding more than one aggravating circumstance.
This instruction clarified that the juvenile acts introduced in support
of the (e)(3) aggravating circumstance could not be used as a basis
for finding the (e)(11) aggravating circumstance. There is no merit in
defendant’s argument.

[6] Defendant also contends that the use of juvenile adjudications as
an aggravating circumstance violates the ex post facto prohibitions of
the United States and North Carolina Constitutions. For the reasons
set forth in State v. Wiley, 355 N.C. 592, 624-27, 565 S.E.2d 22, 44-46
(2002), we find these arguments to be without merit. The trial court
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properly admitted defendant’s juvenile adjudication records and
related evidence in support of the N.C.G.S. § 15A-2000(e)(3) aggra-
vating circumstance, properly submitted the circumstance to the jury,
and properly instructed the jury on N.C.G.S. § 15A-2000(e)(11). This
entire assignment of error is overruled.

PRESERVATION

Defendant raises six additional issues for the purpose of permit-
ting this Court to reexamine its prior holdings and also for the pur-
pose of preserving these issues for possible further judicial review:
(1) the trial court erred by denying defendant’s motion to permit voir
dire of prospective jurors regarding parole eligibility; (2) the trial
court’s instructions defining the burden of proof applicable to miti-
gating circumstances violated defendant’s constitutional rights
because they used the vague term “satisfies”; (3) the trial court
committed reversible error in its instructions that permitted jurors
to reject a submitted mitigating circumstance because it had no miti-
gating value; (4) the trial court committed reversible error in its
instructions as to the mitigating value of statutory and nonstatu-
tory mitigating circumstances; (5) the trial court erred in instructing
that each juror “may,” rather than “must,” consider any mitigating
circumstances the juror determined to exist when deciding sen-
tencing Issues Three and Four; and (6) the North Carolina death
penalty statute is unconstitutional. We have considered defendant’s
arguments on these issues and find no compelling reason to depart
from our prior holdings. Therefore, we reject these assignments of
error.

PROPORTIONALITY REVIEW

[7] Finally, this Court has the exclusive statutory duty in capital
cases to review the record to determine (1) whether the record sup-
ports the aggravating circumstances found by the jury; (2) whether
the death sentence was entered under the influence of passion, prej-
udice, or any other arbitrary factor; and (3) whether the death
sentence is excessive or disproportionate to the penalty imposed in
similar cases, considering both the crime and the defendant. N.C.G.S.
§ 15A-2000(d)(2). Having thoroughly reviewed the record, transcripts,
and briefs in the present case, we conclude that the record fully sup-
ports the aggravating circumstances found by the jury. We find no evi-
dence that the sentence of death was imposed under the influence of
passion, prejudice, or any other arbitrary consideration. Thus, we
turn to our final statutory duty of proportionality review.
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In the present case, the jury found defendant guilty of two counts
of first-degree murder on the basis of premeditation and deliberation
and under the felony murder rule. At defendant’s capital sentencing
proceeding, the jury found the existence of the three aggravating cir-
cumstances submitted for its consideration as to each murder: that
defendant had been previously adjudicated delinquent in a juvenile
proceeding for an offense that would have been a felony involving the
use of or threat of violence to the person had defendant been an
adult, N.C.G.S. § 15A-2000(e)(3); that the murders were committed
while defendant was engaged in the commission of attempted rob-
bery with a firearm (as to victim Flowe) or robbery with a firearm (as
to victim Foster), N.C.G.S. § 15A-2000(e)(5); and that the murders
were part of a violent course of conduct, N.C.G.S. § 15A-2000(e)(11).

Three statutory mitigating circumstances, including the catchall,
were submitted as to each murder for the jury’s consideration:
defendant’s capacity to appreciate the criminality of the conduct or to
conform his conduct to the requirements of law was impaired,
N.C.G.S. § 15A-2000(f)(6); defendant’s age at the time of the murder,
N.C.G.S. § 15A-2000(f)(7); and the catchall, N.C.G.S. § 15A-2000(f)(9).
Of these, the jury found the existence of only the (f)(9) mitigator for
each murder. Of the thirty-two identical nonstatutory mitigating cir-
cumstances submitted by the trial court for consideration in each
murder, one or more jurors found twenty-nine to exist and have miti-
gating value.

The purpose of proportionality review is to “eliminate the possi-
bility that a person will be sentenced to die by the action of an aber-
rant jury.” State v. Holden, 321 N.C. 125, 164-65, 362 S.E.2d 513, 537
(1987), cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 935 (1988).
Proportionality review also acts “[a]s a check against the capricious
or random imposition of the death penalty.” State v. Barfield, 298
N.C. 306, 354, 259 S.E.2d 510, 544 (1979), cert. denied, 448 U.S. 907, 65
L. Ed. 2d 1137 (1980). “In our proportionality review, we must com-
pare the present case with other cases in which this Court has ruled
upon the proportionality issue.” State v. McCollum, 334 N.C. 208, 240,
433 S.E.2d 144, 162 (1993), cert. denied, 512 U.S. 1254, 129 L. Ed. 2d
895 (1994).

We have determined the death penalty to be disproportionate on
seven occasions. State v. Benson, 323 N.C. 318, 372 S.E.2d 517 (1988);
State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. Rogers, 316
N.C. 203, 341 S.E.2d 713 (1986), overruled on other grounds by State
v. Gaines, 345 N.C. 647, 483 S.E.2d 396, cert. denied, 522 U.S. 900, 139
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L. Ed. 2d 177 (1997), and by State v. Vandiver, 321 N.C. 570, 364
S.E.2d 373 (1988); State v. Young, 312 N.C. 669, 325 S.E.2d 181 (1985);
State v. Hill, 311 N.C. 465, 319 S.E.2d 163 (1984); State v. Bondurant,
309 N.C. 674, 309 S.E.2d 170 (1983); State v. Jackson, 309 N.C. 26,
305 S.E.2d 703 (1983). We conclude that this case is not substantially
similar to any case in which this Court has found the death penalty
disproportionate.

Several characteristics of this case support this conclusion.
Defendant was convicted of two counts of first-degree murder on
the basis of premeditation and deliberation and under the felony mur-
der rule. We have recognized that “a finding of premeditation and
deliberation indicates ‘a more calculated and cold-blooded crime.””
State v. Harris, 338 N.C. 129, 161, 449 S.E.2d 371, 387 (1994) (quoting
State v. Lee, 335 N.C. 244, 297, 439 S.E.2d 547, 575, cert. denied, 513
U.S. 891, 130 L. Ed. 2d 162 (1994)), cert. denied, 514 U.S. 1100, 131
L. Ed. 2d 752 (1995). In none of the cases held disproportionate by
this Court did the jury find the existence of the (e)(3) aggravating cir-
cumstance, as the jury did here. The (e)(5) aggravating circumstance
found by the jury here was also found in Young. However, in only two
cases has this Court held a death sentence disproportionate despite
the existence of multiple aggravating circumstances. In Young,
this Court considered inter alia that the defendant had two accom-
plices, one of whom “finished” the crime. Young, 312 N.C. at 688,
325 S.E.2d at 193. By contrast, defendant in the present case had sev-
eral accomplices who helped defendant only by driving him from
location to location and handling the property stolen from one of the
victims.

The (e)(11) aggravating circumstance found here by the jury was
also found in Bondurant and Rogers. In Bondurant, this Court
weighed the fact that the defendant expressed concern for the vic-
tim’s life and remorse for his action by accompanying the victim to
the hospital. Bondurant, 309 N.C. at 694, 309 S.E.2d at 182-83. In the
present case, defendant shot both victims and immediately fled the
scenes. Defendant did return to victim Foster, but only to rob him of
the approximate ten thousand dollars in cash Foster was carrying.
After the killings, defendant went to a drug house and slept. In
Rogers, this Court held that it was not error for the trial court to sub-
mit the (e)(11) aggravating circumstances where after the defendant
killed one person, he fired at another person with the intent to kill
that person. Rogers, 316 N.C. at 234, 341 S.E.2d at 731. Although
Rogers was found disproportionate, in that case only the (e)(11)
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aggravating circumstance was submitted. Id. at 236, 341 S.E.2d at 732.
Here, the (e)(3), (e)(5), and (e)(11) aggravating circumstances were
submitted to and found by the jury.

We also consider cases in which this Court has held the death
penalty proportionate; however, “we will not undertake to discuss
or cite all of those cases each time we carry out that duty.”
McCollum, 334 N.C. at 244, 433 S.E.2d at 164. We conclude that
this case is more similar to cases in which we have found the
sentence of death proportionate than to those in which we have
found it disproportionate.

This Court has “consistently held the death penalty proportionate
in cases in which the defendant was convicted of killing more than
one person.” State v. McNeill, 349 N.C. 634, 655, 509 S.E.2d 415, 428
(1998), cert. denied, 528 U.S. 838, 145 L. Ed. 2d 87 (1999). Further,
there are four statutory aggravating circumstances that, stand-
ing alone, this Court has held sufficient to support a sentence of
death; the (e)(3), (e)(5), and (e)(11) statutory circumstances, which
the jury found here, are among those four. State v. Bacon, 337 N.C.
66, 110 n.8, 446 S.E.2d 542, 566 n.8 (1994), cert. denied, 513 U.S. 1159,
130 L. Ed. 2d 1083 (1995).

In the present case, defendant planned to rob victim Flowe,
shot the victim as he was driving his vehicle, and then immediately
fled the scene. Only a short while later, defendant targeted victim
Foster, shot him, and robbed him of a large amount of cash.
Defendant offered no help to the victims. The crimes of which
defendant was convicted and the circumstances under which they
occurred manifest an egregious disregard for human life.
Accordingly, we conclude that the sentences of death recommended
by the jury for the murders and ordered by the trial court are not
disproportionate.

We conclude that defendant received a fair trial and capital
sentencing proceeding, free from prejudicial error. Accordingly, the
sentences of death recommended by the jury for the murders are left
undisturbed.

NO ERROR.
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IN THE MATTER OF: KRISTINA TAYLOR LINDSEY PIERCE

No. 647A01
(Filed 28 June 2002)

Termination of Parental Rights— adjudicatory phase—reason-
able progress within twelve months

The trial court abused its discretion in a termination of
parental rights case when it concluded the adjudicatory phase of
the proceeding by deciding that there were adequate grounds to
support the DSS petition for termination of a mother’s parental
rights based on the mother’s alleged failure to make reasonable
progress within twelve months in correcting those conditions
which led to the removal of her child as required by N.C.G.S.
§ 7A-289.32) because: (1) N.C.G.S. § 7TA-289.32(3) does not require
a trial court to limit relevant evidence of parental progress to that
which occurs in the initial twelve months of separation, and the
twelve-month increment envisioned by our lawmakers was within
twelve months from the time the petition for termination of
parental rights is filed with the trial court; (2) the evidence tend-
ing to show that the mother used drugs and/or failed to obtain
substance abuse treatment is irrelevant for purposes of establish-
ing the mother’s reasonable progress in correcting those condi-
tions that led to the removal of her child since the events took
place or evolved outside the twelve-month period preceding the
petition for termination; and (3) the relevant evidence pertaining
to the time frame designated in the statute demonstrates, if any-
thing, that the mother had indeed made reasonable progress
under the circumstances in correcting the conditions that led to
the removal of her child.

Appeal pursuant to N.C.G.S. § 7TA-30(2) from the decision of a
divided panel of the Court of Appeals, 146 N.C. App. 641, 554 S.E.2d
25 (2001), reversing an order entered 28 December 1999 by Smith
(John W.), J., in District Court, New Hanover County. Heard in the
Supreme Court 16 April 2002.

Julia Talbutt for petitioner-appellant New Hanover County
Department of Social Services.

R. Clarke Speaks for respondent-appellee Dawn A. Cole.

Ruthanne Southworth, Guardian ad Litem, by Attorney
Advocate Regina Floyd-Davis, appellant.



IN THE SUPREME COURT 69

IN RE PIERCE
[366 N.C. 68 (2002)]

ORR, Justice.

The New Hanover County Department of Social Services, peti-
tioner, appeals from a Court of Appeals decision concluding that
Dawn A. Cole, respondent, had made reasonable progress in correct-
ing the conditions that led to the removal of her minor child from the
family home. We affirm.

This appeal arises out of a dispute between DSS and Ms. Cole
over the custody of Ms. Cole’s daughter, Kristina Taylor Lindsay
Pierce. At the time of her birth, on 28 June 1997, Kristina tested posi-
tive for cocaine. As a result, she was initially placed in the care of her
paternal grandmother, Linda Weeks. Less than a month later, Ms.
Weeks informed DSS that because of her advanced age, she could not
properly care for the child. Kristina was then placed back in the care
of her natural parents, Ms. Cole and James Pierce. At the time, Ms.
Cole was participating in a substance treatment program. However,
just two weeks later, DSS discovered that she had tested positive for
cocaine at least three times since Kristina was born.

In August of 1997, a trial court awarded custody of the child to
DSS, and she was placed in foster care. In October of that same year,
Mr. Pierce was arrested and imprisoned. Shortly thereafter, Ms. Cole
moved to Maryland to live with her mother. In June of 1998, Mr.
Pierce was released from prison. Then, on 4 December 1998, Kristina
was placed in the custody of Pierce’s first cousin, Wendy Sellers, and
her husband, Jesse Sellers, in Charlotte, North Carolina.

In the summer of 1999, DSS petitioned the trial court to terminate
Ms. Cole’s parental rights to the child. At the time of the hearing,
which commenced in late October of 1999, Kristina was two and a
half years old and continued to live with Mr. and Mrs. Sellers.
Following a two-day inquiry, the trial court ultimately entered an
order on 28 December 1999 terminating Ms. Cole’s parental rights. On
appeal by Ms. Cole, the majority of a split panel of the Court of
Appeals concluded that the trial court had erred in its order. DSS, in
conjunction with the child’s Guardian ad Litem, then filed an appeal
of right, based on the dissent, with this Court. Other facts and cir-
cumstances necessary for the discussion of the issues raised by the
parties will be provided as needed.

The sole issue on appeal to this Court is whether the evidence
presented at trial was sufficient to support the trial court’s conclusion
that Ms. Cole’s parental rights with regard to her daughter, Kristina,
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should be terminated. In its order, the trial court determined that Ms.
Cole had failed to satisfy the State’s statutory requirements for main-
taining ties with her child. More specifically, the trial court deter-
mined that DSS had presented ample evidence showing that Ms. Cole
had failed to make reasonable progress in correcting the adverse con-
ditions that led to Kristina’s removal from the home. We disagree, for
the reasons outlined below, and thus affirm the majority holding from
the Court of Appeals.

At the time DSS originally petitioned the trial court for custody of
the child, in August of 1997, the relevant portion of the controlling
statute provided:

The court may terminate the parental rights upon a finding of
one or more of the following:

(3) The parent has willfully left the child in foster care or
placement outside the home for more than 12 months
without showing to the satisfaction of the court that rea-
sonable progress under the circumstances has been made
within 12 months in correcting those conditions which
led to the removal of the child.

N.C.G.8. § 7TA-289.32 (1998) (repealed effective 1 July 1999 and re-
codified in N.C.G.S. ch. 7B, art. 11).

The burden is on the petitioner, in this case, DSS, to prove the
facts justifying the termination of parental rights, see In re Nolen, 117
N.C. App. 693, 453 S.E.2d 220 (1995), and the trial court’s findings
with regard to such facts must be based on clear, cogent and con-
vincing evidence, In re Oghenekevebe, 123 N.C. App. 434, 473 S.E.2d
393 (1996). Thus, in order to prevail in a termination of parental rights
proceeding held pursuant to N.C.G.S. § 7A-289.32(3a), the petitioner
must: (1) allege and prove all facts and circumstances supporting the
termination of the parent’s rights; and (2) demonstrate that all proven
facts and circumstances amount to clear, cogent, and convincing evi-
dence that the termination of such rights is warranted.

In the instant case, there are numerous undisputed facts and cir-
cumstances showing that Ms. Cole willfully left the child in foster
care or in placement outside the home for more than twelve months.
DSS was originally granted custody of Kristina in August of 1997, and
the child remained in foster care until December of 1998, when she
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was placed in the care of Mr. and Mrs. Sellers. At the time of the ter-
mination hearing, which began in October of 1999, Kristina was still
living with the couple. Thus, for a span of over two years, the child
was living either in foster care or with Mr. and Mrs. Sellers. During
this period, Ms. Cole went to live with her mother in Maryland, where
she participated in a substance abuse program until June of 1998. Ms.
Cole was still residing with her mother at the time of the termination
proceeding. During the interim, she had procured a nursing position
at a local hospital and visited her daughter only sporadically. No evi-
dence was presented that Ms. Cole had at any time during the two-
year period sought to permanently reunite herself with Kristina. As a
result, in our view, DSS presented clear, cogent, and convincing facts
and circumstances evidencing that Ms. Cole had willfully left the
child in foster care or in placement outside the home for more than
twelve months. We next examine whether there is also ample evi-
dence showing that Ms. Cole did so without making “reasonable
progress . . . within 12 months[,] in correcting those conditions which
led to the removal of [her] child.” N.C.G.S. § 7A-289.32(3).

In order to assess whether the evidence at trial demonstrated
“reasonable progress” on the part of Ms. Cole, we must first deter-
mine what constitutes the twelve-rnonth period within which she was
expected to exhibit such progress. The dissenting opinion filed at the
Court of Appeals is premised on the assumption that the twelve-
month period of demonstrable reasonable progress on the part of the
natural parent coincides with the initial twelve-month period of sepa-
ration from the child. In other words, the parent in question must
show reasonable progress in correcting the adverse conditions during
the first year of separation, as measured from the time the child was
placed outside the home. Thus, in the dissent’s view, any evidence of
facts and circumstances that transpire outside the designated twelve-
month span is not directly relevant to the inquiry into reasonable
progress. In re Pierce, 146 N.C. App. 641, 653, 5564 S.E.2d 25, 32 (2001)
(Hunter, J., dissenting) (concluding that the evidence [of reasonable
progress] at issue falls outside of the twelve-month time frame enu-
merated in the statute); see also id. at 656-57, 5564 S.E.2d at 34-35
(Hunter, J., dissenting) (stating that his conclusion is premised solely
on evidence confined to the twelve-month period as established in his
opinion). However, the dissent also concedes, somewhat paradoxi-
cally, that evidence of a parent’s reasonable progress following the
statutory twelve-month period is admissible and relevant to a degree.
Id. at 654, 554 S.E.2d at 33 (Hunter, J., dissenting) (“[e]vidence heard
or introduced throughout the adjudicatory stage, as well as any addi-
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tional evidence, may be considered by the court [in a termination of
parental rights hearing],”) (quoting In re Blackburn, 142 N.C. App.
607, 613, 543 S.E.2d 906, 910) (2001) (first alteration in original). Yet
to what degree or extent such evidence may be considered draws no
further elaboration. Furthermore, although the dissent acknowledges
the existence of evidence of progress or lack thereof in the case sub
Judice, it lent such evidence no credence at all, ostensibly because it
fell outside the statutory period. Thus, two questions emerge: (1)
What constitutes the twelve-month period prescribed in the statute
(“within 12 months”), and (2) to what extent may a court consider evi-
dence of reasonable progress that occurs outside the twelve-month
period?

From a practical standpoint, one may easily define the twelve-
month period in question when a petitioner files for termination of
parental rights on the 366th day following the removal of the child
from the home. Under such circumstances, a child has been in foster
care or placed outside the home for “more than 12 months,” and the
measure for determining whether there has been reasonable progress
“within 12 months” in correcting the conditions that led to the child’s
removal can only be the same twelve-month span. However, the mea-
sure for defining the parameters of “within 12 months” is not always
so straightforward. For example, how is “within 12 months” to be
defined in cases, as here, when a child is removed from the home and
DSS does not petition the court for termination of parental rights
until two years or more hence? The dissenting opinion at the Court of
Appeals interprets the statute to mean “within twelve months of the
child’s placement outside the home or in foster care.” Id. at 653, 554
S.E.2d at 32 (Hunter, J., dissenting). However, the cases cited by the
dissent in support of its proposition, id. at 653-54, 554 S.E.2d at 32-33,
are seemingly more ambiguous than they are definitive. For example,
in In re McMillon, 143 N.C. App. 402, 410, 546 S.E.2d 169, 175, disc.
rev. denied, 354 N.C. 218, 654 S.E.2d 341 (2001), the court held that
the “evidence demonstrated that [respondent] had left [the child] in
foster care for over twelve months without making reasonable
progress toward reconciliation.” However, a review of the facts and
circumstances of the case reveals only that the trial court determined
that the child had been outside the home for over twelve months.
Notably, the court made no reference as to whether or not the parent
at issue had shown the requisite progress within the initial twelve-
month period of the child’s absence. To the contrary, the trial court
considered evidence of progress or lack thereof from the time the
child was removed from the home, in March of 1996, until DSS peti-
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tioned to terminate parental rights, in April of 1998—a span of over
two years. Id. at 404-07, 546 S.E.2d at 171-73. Thus, the case fails to
even address, no less establish, that the “within 12 months” period is
one that commences at the time the child is removed from the home
and ends twelve months thereafter. Other cases cited by the dissent
appear equally ambiguous as far as establishing that the “within 12
months” period has been restrictively construed to include only evi-
dence of reasonable progress that occurred during the immediate
twelve months following the time a child has been placed in foster
care or placed outside the home. In fact, all three cases suggest that
the respective trial courts considered evidence of reasonable
progress by the parent during the entire period of separation, not for
any identifiable twelve-month span in particular. See Oghenekevebe,
123 N.C. App. at 440, 473 S.E.2d at 398 (respondent left child in fos-
ter care for owver twelve months without showing reasonable
progress); In re Taylor, 97 N.C. App. 57, 63, 387 S.E.2d 230, 233
(1990) (respondents failed to exhibit progress toward improving
home conditions during the period in which their children were in
foster care); In re Bishop, 92 N.C. App. 662, 670, 375 S.E.2d 676,
681-82 (1989) (trial court considered evidence of progress during
entire interlude of separation, from 29 October 1984, the date the
children were placed in foster care, through 5 February 1987, the date
the petition was filed for termination of parental rights—a span of
two years, four months).

The aforementioned span of inquiry as to “reasonable progress”
on the part of the parent—from the time a child is placed outside the
home until a petition for termination of parental rights is filed or, in
the alternative, until the actual termination proceeding—was also
imposed by the trial judge in the instant case. The expanded span of
inquiry was also used by the majority at the Court of Appeals.
Kristina was placed outside the home in late July or early August of
1997, DSS petitioned the trial court for termination of Ms. Cole’s
parental rights in June of 1999, and the termination proceeding was
held in October and November of 1999. During the proceeding, the
trial court allowed evidence concerning Ms. Cole’s “reasonable
progress” without regard to any specified twelve-month period. In
fact, from a time-frame perspective, the evidence admitted ran the
gamut from the time of Kristina’'s placement until the termination
hearing. For example, in its findings of fact, the trial court found that
Ms. Cole’s current employment “required drug screening . . . [that]
did not detect any illegal substance or usage.” Similarly, documents
were submitted indicating Ms. Cole’s attendance in a counseling
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program through May of 1999. Other evidence regarding Ms. Cole’s
progress dated back as far as the time the child was removed from
the home, in August of 1997. Thus, both the trial court and Court of
Appeals majority considered progress evidence drawn not from a
twelve-month period, as the statute would require, but rather from a
two-and-a-half year span. As a consequence, neither this case nor its
predecessors bring us any closer to deciphering what the legislature
intended when it imposed the “within 12 months” limitation on evi-
dence proffered to support or refute a parent’s progress in correcting
those conditions that led to the removal of her child.

From the outset, we reiterate our view that the cases cited by the
dissent fail to establish that the “within 12 months” period is mea-
sured from the day a child is placed outside the home until 366 days
thereafter. Moreover, as the very same cases aptly demonstrate, it
would make little sense to impose such a time frame because impor-
tant evidence of reasonable progress on the part of the parent might
well be arbitrarily excluded by such an interpretation. Consider a
case in which a child is removed from the home and placed in foster
care due to his parent’s drug use. After two years pass, Social
Services petitions the court to terminate the parent’s right to care for
the child. During the termination proceeding, proffered evidence
would show that in the first twelve months, the parent did little or
nothing to abate her drug use and attended none of the counseling
sessions urged by Social Services. However, other proffered evidence
would show that during the second year of separation from her child,
the parent successfully completed drug therapy, attended good par-
enting classes, procured a steady and good-paying job, and purchased
a new home. Under such circumstances and their attendant time
frame, which case law exhibits as commonplace, the question looms:
Would it make any sense at all to consider only the progress made by
the parent in the initial twelve-month period? Trial courts, by virtue
of allowing expanded evidentiary windows on the issue of parental
progress, certainly have rejected approaches that have interpreted
the “within 12 months” edict to mean that admissible evidence
must pertain to the first twelve months, as measured from the time a
child is placed outside the home. Appellate courts have done like-
wise, and we concur with their view that N.C.G.S. § 7A-289.32(3) does
not require a trial court to limit relevant evidence of parental
progress to that which occurs in the initial twelve months of separa-
tion. As a consequence, we also disavow cases, if any, that may
suggest otherwise.
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However, at the same time, and despite the contrary view exhib-
ited throughout our case law, we note that the “within 12 months” lim-
itation cannot be construed in such fashion that it would allow the
admission of progress evidence without regard to its specified time
frame. The legislature specifically delineated that the “reasonable
progress” evidentiary standard be measured in a twelve-month in-
crement, and in our view, the twelve-month standard envisioned by
lawmakers was “within 12 months” from the time the petition for ter-
mination of parental rights is filed with the trial court.! In support of
our position, we note that evidence gleaned from the twelve-month
period immediately preceding the petition would provide the trial
court with the most recent facts and circumstances exhibiting a par-
ent’s progress or lack thereof. Thus, in the instant case, the trial court
would consider all evidence pertaining to reasonable progress on the
part of Ms. Cole during the twelve months prior to 24 June 1999, the
date DSS petitioned the court to terminate her parental rights.

As to the dissenting opinion’s conclusion that evidence of a par-
ent’s progress that falls outside the designated twelve-month period is
admissible and relevant to a degree, see Blackburn, 142 N.C. App. at
613, 543 S.E.2d at 910 (2001), we agree. In a termination of parental
rights proceeding, the trial couri faces a two-fold task. In the so-
called “adjudication stage” of the hearing, the trial court hears
evidence in order to determine if grounds for termination exist.
The petitioner has the burden of proving by clear, cogent and con-
vincing evidence that at least one of the grounds set forth in N.C.G.S.
§ 7A-289.32 has been established. If such grounds for termination are
so established, the trial court then moves to the so-called “disposition
stage” in order to determine whether it is in the best interests of the
child to terminate the parental rights. The controlling statute of the
disposition stage provides as follows:

Should the court determine that any one or more of the con-
ditions authorizing a termination of the parental rights of a parent
exist, the court shall issue an order terminating the parental
rights of such parent with respect to the child unless the court
shall further determine that the best interests of the child require
that the parental rights of such parent not be terminated.

1. The Court notes that during the 2001 session of the General Assembly, the leg-
islature struck the “within 12 months” limitation from the existing statute detailing the
requirements for establishing grounds for the termination of parental rights. See Act of
June 15, 2001, ch. 208, sec. 6, 2001 Sess. Laws 111, 113. Thus, under current law, there
is no specified time frame that limits the admission of relevant evidence pertaining to

a parent’s “reasonable progress” or lack thereof. Id.
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N.C.G.S. § 7A-289.31(a) (1995) (emphasis added) (repealed effective
1 July 1999 and recodified in N.C.G.S. ch. 7B, art. 11). Thus, upon
finding adequate grounds for termination of parental rights, the trial
court is empowered to terminate such rights, but it is not obligated to
do so if it further determines that it is not in the child’s best interests
to do so. This determination of best interests is more in the nature of
an inquisition, with the trial court having the obligation to secure
whatever evidence, if any, it deems necessary to make this decision.
Blackburn, 142 N.C. App. at 613, 543 S.E.2d at 910. Either party may
offer relevant evidence as to the child’s best interests. Id. Such evi-
dence may therefore include facts or circumstances demonstrating
either: (1) the reasonable progress of the parent, or (2) the parent’s
lack of reasonable progress that occurred before or after the twelve-
month period leading up to the filing of the petition for termination
of parental rights.

Thus, in order to decide the instant case, we must first examine
whether the trial court properly determined that there was ample evi-
dence, gleaned from facts and circumstances occurring in the twelve
months immediately preceding DSS’ petition for terminating Ms.
Cole’s parental rights, to support its conclusion that she had failed to
show that “reasonable progress under the circumstances hal[d] been
made . . . in correcting those conditions which led to the removal of
the child” (the adjudication stage evidence). Next, but only if we
affirm the trial court’s findings and conclusions with regard to
Ms. Cole’s progress, we must examine whether evidence of her
actions outside the designated twelve-month period was properly
considered by the trial court in deciding whether it was in the child’s
best interests to terminate her parental rights (the disposition stage
evidence).

Because we agree with the Court of Appeals majority’s conclu-
sion that the trial court lacked adequate evidence supporting its
conclusion that Ms. Cole had failed to show reasonable progress in
correcting conditions during the allotted time frame, we need not
address whether any additional evidence was given its proper due at
the disposition stage. Thus, we confine our analysis to the factual
findings and conclusions made by the trial court during the adjudica-
tion stage of the termination proceeding.

In the year leading up to DSS’ petition to terminate Ms. Cole’s
parental rights, the undisputed facts and circumstances evidencing
her progress towards correcting the conditions that led to Kristina's
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removal included the following: (1) evidence that between November
of 1998 and May of 1999, Ms. Cole attended a 26-week, drug abuse-
related counseling program; (2) evidence that Ms. Cole successfully
completed the treatment program; (3) evidence that Ms. Cole tested
negative for drug use throughout her attendance at the program; (4)
evidence that at the time of the termination hearing, Ms. Cole was
attending meetings at Narcotics Anonymous; (5) testimony from a
DSS caseworker that to the best of his knowledge, Ms. Cole had not
tested positive for drugs in the twelve months prior to the hearing; (6)
testimony from Kristina’s Guardian ad Litem that she had interviewed
Ms. Cole’s substance abuse counselor, who said Ms. Cole had done
very well and gave no indication Ms. Cole had any positive drug tests;
(7) testimony showing that Ms. Cole resided with, and helped care
for, her mother in Maryland throughout the period in question; (8) tes-
timony showing that Ms. Cole is a registered nurse who worked reg-
ularly and successively for two employers in the home health field
throughout the period in question; (9) testimony showing that in
order to work for her current employer, Ms. Cole was subject to a
prehiring drug test (which she apparently passed since she was hired
by the employer). Other evidence indicating that Ms. Cole was subject
to random drug screenings while working with her current employer
" is not relevant to our inquiry since she began such employment out-
side the twelve-month period in question.

Amid this evidence, the trial court peppered its findings of fact
with the following subjective assessments (pertaining to cir-
cumstances within the relevant twelve months): (1) Ms. Cole
had “clearly made herculean progress in overcoming her addic-
tions”; (2) she “has made substantial progress in getting her own life
back together”; (3) “in light of the progress made by . . . the
Respondent. . .”; (4) Ms. Cole’s decision to move to Maryland was “a
wise decision for her”; and (5) “[t]he mother of the child is a fit and
proper person for visitation.”

Our study of the record and briefs reveals that any relevant evi-
dence indicating that Ms. Cole had failed to show reasonable progress
in correcting the conditions that led to the removal of Kristina—the
legal standard for establishing grounds for the termination of her
parental rights—included testimony regarding the concerns of DSS
and Kristina’s Guardian ad Litem that Ms. Cole had not definitively
demonstrated success in her battle with drugs. DSS and the Guardian
ad Litem also expressed their view that circumstances dictated it
would be in the best interests of Kristina to remain with Mr. and
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Mrs. Sellers, with whom she had developed strong ties. Ms. Cole’s
failure to maintain a consistent visitation schedule with Kristina was
also discussed by witnesses during the proceeding, although the
actual number and extent of her visits for the period in question
remain unclear. Other evidence used by the trial court to demonstrate
that Ms. Cole had failed to make reasonable progress included events
and circumstances that took place or evolved outside the twelve-
month period preceding the petition for termination. Thus, such evi-
dence—including any that tended to show Ms. Cole used drugs
and/or failed to obtain substance abuse treatment from August of
1997 through July of 1998—is irrelevant for purposes of establishing
Ms. Cole’s reasonable progress in correcting those conditions that led
to the removal of her child.

In a termination proceeding, the appellate court should affirm the
trial court where “the trial court’s findings of fact are based upon
clear[, cogent,] and convincing evidence and the findings support the
conclusions of law.” In re Small, 138 N.C. App. 474, 477, 530 S.E.2d
104, 106 (2000). In our view, there can be no such affirmation here
because the relevant findings of fact do not support the trial court’s
conclusion that grounds for termination, as provided for in N.C.G.S.
§ 7TA-289.32, have been established. In fact, we agree with the major-
ity of the Court of Appeals and conclude that the relevant evidence
pertaining to the time frame designated in the statute demonstrates,
if anything, that Ms. Cole had indeed made “reasonable progress
under the circumstances” in correcting the conditions that led to the
removal of her child, Kristina.

Therefore, we affirm the Court of Appeals and hold that the trial
court abused its discretion when it concluded the adjudicatory phase
of the proceeding by deciding that there were adequate grounds to
support the DSS petition for termination of Ms. Cole’s parental rights.
As a consequence of so holding, the trial court’s decision in the dis-
position stage—to terminate Ms. Cole'’s parental rights—is hereby
vacated.

AFFIRMED.
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STATE OF NORTH CAROLINA v. LEE ISAAC BLUE

No. 304A01
(Filed 28 June 2002)

Homicide— voluntary manslaughter—defense of habitation—
porch part of dwelling—unlawful expression of opinion by
trial court

The trial court erred in a voluntary manslaughter case arising
out of a deadly affray which took place on the porch of a dwelling
by answering the jury’s inquiry by instructing that a porch is not
inside the home, because: (1) the trial court’s answer expressed
an opinion on the evidence, thereby invading the fact-finding
province of the jury; (2) whether defendant was within the home
or whether the victim was atiempting or had made an unlawful
entry into defendant’s home were questions to be answered by
the jury; and (3) the trial court’s instruction was tantamount to
instructing the jury that the porch could not as a matter of law be
inside the home for purposes of the statutory defense of habita-
tion under N.C.G.S. § 14-51.1.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 143 N.C. App. 478, 550 S.E.2d 6
(2001), finding no error in a judgment entered 16 September 1999 by
Ellis, J., in Superior Court, Forsyth County. Heard in the Supreme
Court 13 November 2001.

Roy Cooper, Attorney General, by James P. Longest, Jr., Special
Deputy Attorney General, for the State.

Donald K. Tisdale, Sr., and Christopher R. Clifton for
defendant-appellant.

PARKER, Justice.

Defendant was charged with second-degree murder for the stab-
bing death of James Hilton on 10 July 1998. A jury found defendant
guilty of voluntary manslaughter, and the trial court sentenced
defendant to a term of 77 to 102 months’ imprisonment. In a split deci-
sion, the Court of Appeals’ majority found no error. Defendant
appealed to this Court based on the dissenting opinion; and for the
reasons stated herein, we reverse the Court of Appeals and remand
for a new trial.
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For ease of presentation we address defendant’s evidence first. At
trial defendant’s evidence tended to show that on a previous occasion
Hilton had gone to defendant’s residence with another man named
Nudie. When the men parked in front of defendant’s residence, Hilton
was observed with a sawed-off shotgun. Both men exited the vehicle,
but only Nudie entered the house to talk to defendant. In that con-
versation Nudie indicated to defendant, “If you start anything, my
man on the porch out here gonna blow your head off.” Hilton stood
on the porch and looked in the screen door at some point. Defendant
told Nudie to leave and that defendant did not want any trouble.
Nudie and Hilton left.

On 10 July 1998, Hilton went back to defendant’s home looking
for Deidre Shuler. After being told that Shuler lived next door, Hilton
left to find Shuler. Defendant saw Shuler and told Hilton, “There she
is.” Hilton and Shuler met in the yard and spoke to each other, and
then Hilton came back onto defendant’s front porch. Hilton “looked
like he was mad at the world.” While this was taking place, defend-
ant’s housemate, Spencer Wilson, was standing on the front porch.
Defendant and Wilson told Hilton not to walk across their freshly
planted grass. When he came up onto the porch, Hilton asked defend-
ant, “Don’t you remember me? I'm the one come to kill y'all.”
Thereafter, defendant and Hilton struggled on the front porch, and at
some point the two went head first over the bannister. During the
struggle, Hilton was stabbed. Once they landed on the ground, the
two got up. Defendant went back up the steps and into the house.
Hilton followed defendant up the steps and collapsed onto a couch on
the porch.

The State presented the testimony of Shuler, which tended to
show that Shuler and defendant had been drinking at defendant’s
house; that Shuler had gone back into her house to take a nap; that
Shuler heard defendant hollering her name; and that when she
walked out onto her porch, defendant yelled, “There that bitch is
right there.” Hilton went up the steps at the end of defendant’s
porch, defendant hit him, and the deadly struggle ensued. Shuler’s
assessment of the fight was that Hilton was getting the best of
defendant.

The State also presented the testimony of Darweshi Wilson, who
lived across the street. According to Wilson, he went out onto his
front porch to smoke a cigarette and observed defendant and Hilton
arguing on defendant’s front porch, though he could not hear their
tone. Wilson saw defendant strike Hilton in the face and saw defend-
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ant make an uppercut motion with a knife. After the two went over
the bannister, defendant made another striking motion with his fist.
Wilson may have heard defendant tell Hilton to leave before defend-
ant made the striking motion; Hilton did not do so.

The evidence is not in dispute that defendant and Hilton strug-
gled on the front porch, that Hilton died of an uppercut stab wound,
and that the knife belonged to defendant. The evidence is in dispute,
however, as to which of the two combatants struck the first blow and
where they were located when that blow was struck. According to
defendant’s testimony, he was just inside his screen door when Hilton
pulled the door open and hit defendant in the face. Spencer Wilson
testified that defendant was opening the screen door to go into the
house when Hilton hit defendant from behind. State’s witnesses
Shuler and Darweshi Wilson both testified that defendant struck the
first blow. Shuler testified that Hilton was going up the steps onto the
porch when defendant struck him. Wilson testified that defendant
and Hilton were arguing on the porch when defendant struck Hilton.

The evidence further showed that Hilton was thirty-four or thirty-
five years old; that he was five feet, nine inches tall; and that he
weighed 168 pounds. Hilton had a blood alcohol level of .12; and
cocaine and cocaine metabolites were also present in his blood.
According to the pathologist who performed the autopsy, the wound
which caused the victim’s death was unlikely to have been caused by
a fall, but was consistent with an uppercut motion with a knife.
Defendant was forty-six years old at the time of the incident, weighed
160 pounds, and was six feet tall.

At trial, the trial court instructed the jury on self-defense; second-
degree murder; voluntary manslaughter; and, pursuant to N.C.G.S.
§ 14-51.1, defense of the home. In instructing on voluntary
manslaughter, the trial court instructed as follows:

Voluntary manslaughter is also committed if the defendant
kills in self defense but uses excessive force under the circum-
stances or was the aggressor without murderous intent in bring-
ing on the fight in which the killing took place. The burden is on
the State to prove beyond a reasonable doubt that the defendant
did not act in self defense. However, if the State proves beyond a
reasonable doubt that the defendant, though otherwise acting in
self defense used excessive force or was the aggressor though he
had no murderous intent when he entered the fight, the defend-
ant would be guilty of voluntary manslaughter.
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If the defendant was not the aggressor and he was on his own
premises, he could stand his ground and repel force with force
regardless of the character of the assault made upon him; how-
ever, the defendant would not be excused if he used excessive
force.

After giving the summary mandates on second-degree murder
and voluntary manslaughter, the trial court instructed on N.C.G.S.
§ 14-51.1 as follows:

If the defendant killed the victim to prevent forcible entry
into his place of residence or to terminate the intruder’s unlawful
entry, the defendant’s actions are excused and he is not guilty.
The State has the burden of proving from the evidence beyond a
reasonable doubt that the defendant did not act in a lawful
defense of his home.

The defendant was justified in using deadly force if, (1)
such force was being used to prevent a forcible entry into the
defendant’s place of residence; and (2) the defendant reason-
ably believed that the intruder might kill or inflict serious
bodily harm to the defendant or others in the place of residence;
and (3) the defendant reasonably believed that the degree of
force he used was necessary to prevent a forcible entry into his
place of residence.

A lawful occupant within a place of residence does not have
the duty to retreat from an intruder in these circumstances. It is
for you, the jury, to determine the reasonableness of the defend-
ant’s belief from the circumstances as they appeared to the
defendant at the time.

So I charge that if you find beyond a reasonable doubt that
the defendant killed the victim, you may return a verdict of guilty
only if the State has satisfied you beyond a reasonable doubt that
the defendant did not act in the lawful defense of his home. That
is, (1) the defendant did not use such force to prevent a forcible
entry into the defendant’s place of residence; or (2) the defendant
did not reasonably believe that the intruder would kill or inflict
serious bodily harm to the defendant or others in the place of res-
idence; or (3) that the defendant did not reasonably believe that
the degree of force he used was necessary to prevent a forcible
entry into the defendant’s residence. However, if you do not so
find or have a reasonable doubt, then the defendant would be jus-
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tified in defending his place of residence and it would be your
duty to return a verdict of not guilty.

Shortly after retiring to deliberate, the jury requested a copy of
the jury instructions and the charts the prosecutor had used in clos-
ing argument. The trial court advised the jurors that the charts were
not in evidence and could not be taken to the jury room but that it
would provide the jurors with a copy of the instructions. That after-
noon the jury deliberated approximately three and one half hours
with the exception of a short break and a brief interruption for
instructions on a question. The next morning after deliberating for
approximately two hours, the jury sent two questions to the trial
judge. The first question read, “Is the front porch considered to be a
part of the home or inside of the home?” The second question read,
“Is excessive force one person with a weapon and one does not?”

After considerable discussion with counsel during which the trial
judge reread the statute and made a diligent effort to locate any
authority interpreting N.C.G.S. § 14-51.1, the trial court answered the
questions as follows:

Ladies and gentlemen, I've received two questions from you.
The first question appears to have two parts. The first question is,
“Is the front porch considered to be a part of the home” and a
front porch is a part of the home. The next part of the question,
“or inside the home.” A front porch is not inside the home.

The next question is, “Is excessive force one person with a
weapon and one does not?” And the definition of excessive force
is contained within the instructions which I have given to you and
I'll read that portion to you again. “A defendant uses excessive
force if he uses more force than reasonably appeared to him to be
necessary at the time of the killing. It is for you, the jury, to deter-
mine the reasonableness of the force used by the defendant under
all the circumstances as they appeared to him at the time.” That
is contained within the instructions that you have.

After taking the lunch recess, the jury resumed deliberations
and returned a unanimous verdict approximately four and one half
hours later.

In his brief to the Court of Appeals, defendant contended that the
trial court erred in “responding to the jury’s question as to whether a
front porch is part of the house by overruling defense counsel’s
request that the court state that the same was curtilage and thus cov-
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ered by the instructions of N.C.G.S. § [14-51.1].” Defendant argued
that the curtilege was within the meaning of “home” and that the
front porch and threshold are properly considered as the home and
should be accorded the coverage of N.C.G.S. § 14-51.1. Defendant fur-
ther contended that the trial court’s response misled the jury, thereby
resulting in prejudicial error. The Court of Appeals majority reviewed
the instructions initially given and concluded that the “substance of
the instructions read in context was clear” and that “the instruction
included the curtilage in the area within which a defendant has the
right to ‘stand his ground.’ ” State v. Blue, 143 N.C. App. 478, 480, 481,
560 S.E.2d 6, 7, 8 (2001). The Court of Appeals further concluded that
the trial court’s answer that the “front porch is a part of the home”
and that “a front porch is not inside the home” was sufficient when
read in context in that the trial court instructed the jury “that when a
person is on his own premises he has no duty to retreat.” Id. at 481,
550 S.E.2d at 8. The Court of Appeals held that “[s]ince there was no
instruction stating a circumstance where this defendant (a) had a
duty to retreat or (b) was authorized to use force other tha[n] what
was reasonably necessary to repel the assault, on this record we hold
that further clarification was unnecessary.” Id. The dissenting opin-
ion stated that “because the trial court—at no time—explained the
legal perimeters of one’s home or mentioned defendant’s right to
defend himself within the curtilage of his home, . . . the majority has
effectively removed from the jury’s consideration defendant’s right
to defend himself on the porch of his home.” Id. at 482, 550 S.E.2d
at 8 (Hunter, J., dissenting). The dissent further opined that the jury
most likely understood the law to require defendant to retreat on
the porch of his home and that the trial court’s response was prejudi-
cial “because it did not clarify that the porch was part of the curtilage
of the home and thus, was covered under N.C. Gen. Stat. § 14-51.1’s
self defense provisions.” Id. at 483, 550 S.E.2d at 9 (Hunter, J.,
dissenting).

Before this Court defendant contends that the Court of Appeals
erred in holding that the trial court did not commit prejudicial error
in failing to instruct the jury, in response to its question, that defend-
ant had the same rights pertaining to self-defense and defense of
habitation on his front porch as he did within his home since the
porch is part of the curtilage from which defendant had no duty to
retreat.

The applicable statute for additional instructions after the jury
has begun deliberations is N.C.G.S. § 15A-1234. The statute provides:
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(a) After the jury retires for deliberation, the judge may give
appropriate additional instruction to:

(1) Respond to an inquiry of the jury made in open
court; . . .

(b) At any time the judge gives additional instructions, he
may also give or repeat other instructions to avoid giving undue
prominence to the additional instructions.

(c) Before the judge gives additional instructions, he must
inform the parties generally of the instructions he intends to give
and afford them an opportunity to be heard. . . .

(d) All additional instructions must be given in open court
and must be made a part of the record.

N.C.G.S. § 15A-1234 (2001).

Further, in giving jury instructions, the trial court is not “required
to state, summarize or recapitulate the evidence, or to explain the
application of the law to the evidence.” N.C.G.S. § 15A-1232 (2001).
We note that when N.C.G.S. § 15A-1232 was enacted in 1977, N.C.G.S.
§ 1-180, which required the trial court to summarize the evidence and
explain the application of the law to the facts, was repealed. Act of
June 23, 1977, ch. 711, sec. 33, 1977 N.C. Sess. Laws 853, 899. As orig-
inally enacted, N.C.G.S. § 15A-1232 also required the trial court to
summarize the evidence to the extent necessary to explain the appli-
cation of the law to the evidence; however, in 1985 the statute was
amended to its present form, which specifically states that the trial
court shall not be required “to explain the application of the law to
the evidence.” Act of July 1, 1985, ch. 537, sec. 1, 1985 N.C. Sess. Laws
608, 608. This statute does not, however, relieve the trial court of its
“burden of ‘declar[ing] and explain[ing] the law arising on the evi-
dence relating to each substantial feature of the case.”” State v.
Moore, 339 N.C. 456, 464, 451 S.E.2d 232, 236 (1994) (quoting State v.
Everette, 284 N.C. 81, 87, 199 S.E.2d 462, 467 (1973)).

This Court has not previously interpreted N.C.G.S. § 14-51.1,
which is entitled “Use of deadly physical force against an intruder”
and provides as follows:

(a) A lawful occupant within a home or other place of resi-
dence is justified in using any degree of force that the occupant
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reasonably believes is necessary, including deadly force, against
an intruder to prevent a forcible entry into the home or residence
or to terminate the intruder’s unlawful entry (i) if the occupant
reasonably apprehends that the intruder may kill or inflict seri-
ous bodily harm to the occupant or others in the home or resi-
dence, or (ii) if the occupant reasonably believes that the
intruder intends to commit a felony in the home or residence.

(b) A lawful occupant within a home or other place of
residence does not have a duty to retreat from an intruder in
the circumstances described in this section.

(¢) This section is not intended to repeal, expand, or limit any
other defense that may exist under the common law.

N.C.G.S. § 14-51.1 (2001).

The common law right of an individual to defend himself from
death or bodily harm on his premises was stated in State v. Johnson:

Ordinarily, when a person who is free from fault in bringing
on a difficulty [] is attacked in his own home or on his own
premises, the law imposes on him no duty to retreat before he
can justify his fighting in self defense, regardless of the character
of the assault, but is entitled to stand his ground, to repel force
with force, and to increase his force, so as not only to resist, but
also to overcome the assault and secure himself from all harm.
This, of course, would not excuse the defendant if he used exces-
sive force in repelling the attack and overcoming his adversary.
State v. Francis, 252 N.C. 57, 112 S.E.2d 756 [(1960)]; State v.
Frizzelle, 243 N.C. 49, 89 S.E.2d 725 [(1955)].

State v. Johnson, 261 N.C. 727, 729-30, 136 S.E.2d 84, 86 (1964) (per
curiam). Further, defense of the person within one’s premises
includes not only the dwelling, but also the curtilage and buildings
within the curtilage. Frizzelle, 243 N.C. at 51, 89 S.E.2d at 726. The
curtilage includes the yard around the dwelling and the area occupied
by barns, cribs, and other outbuildings. Id.

The common law defense of habitation was stated thusly in State
v. Miller:

When a trespasser enters upon a man’s premises, makes an
assault upon his dwelling, and attempts to force an entrance into
his house in a manner such as would lead a reasonably prudent
man to believe that the intruder intends to commit a felony or to
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inflict some serious personal irjury upon the inmates, a lawful
occupant of the dwelling may legally prevent the entry, even by
the taking of the life of the intruder. Under those circumstances,
“the law does not require such householder to flee or to remain in
his house until his assailant is upon him, but he may open his
door and shoot his assailant, if such course is apparently neces-
sary for the protection of himself or family. . . . But the jury must
be the judge of the reasonableness of defendant’s apprehension.”
A householder will not, however, be excused if he employs exces-
sive force in repelling the attack, whether it be upon his person or
upon his habitation.

State v. Miller, 267 N.C. 409, 411, 148 S.E.2d 279, 281 (1966) (quoting
with approval State v. Gray, 162 N.C. 608, 610-11, 77 S.E. 833, 834
(1913)) (citations omitted) (alteration in original).

In State v. McCombs, 297 N.C. 151, 253 S.E.2d 906 (1979), this
Court made several observations about the defense of habitation. The
Court noted that

the use of deadly force in defense of the habitation is justified
only to prevent a forcible entry into the habitation under such cir-
cumstances (e.g., attempted eniry accompanied by threats) that
the occupant reasonably apprehends death or great bodily harm
to himself or other occupants at the hands of the assailant or
believes that the assailant intends to commit a felony.

Id. at 156-57, 2563 S.E.2d at 910. However, “[o]nce the assailant has
gained entry, . . . the usual rules of self-defense replace the rules gov-
erning defense of habitation, with the exception that there is no duty
to retreat.” Id. at 157, 2563 S.E.2d at 910. The rationale for this dis-
tinction is that once the occupant is face-to-face with the assailant,
the occupant is better able to ascertain whether the assailant intends
to commit a felony or has the means to inflict serious injury. Id. The
Court, after discussing several cases, then stated:

The previously cited cases dealing with defense of habitation are
factually limited to the prevention of a forcible entry. Moreover,
the rules governing defense of habitation, self-defense, defense of
property, and eviction of trespassers are designed to allow an
individual to defend his family, home and property in virtually any
situation which might arise with respect to an invasion of his
home while at the same time affording maximum protection of
human life. To allow the distinctions between these rules to
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become blurred or to extend any of them to situations for which
they were not intended would dilute the safeguards designed to
protect human life.

Id. at 158, 2563 S.E.2d at 911. Finally, the Court noted, without expla-
nation, that an instruction on defense of habitation would be more
favorable than would an instruction on self-defense. Id.

Hence, the principal distinction between the common law
defense of habitation and the defense of the person on or within one’s
own premises is that in the former, the victim is attempting to forcibly
enter the defendant’s dwelling; whereas, in the latter, the victim has
actually attacked or assaulted the defendant in the defendant’s
dwelling or on the defendant’s premises. Id. at 156-57, 253 S.E.2d at
910. In neither case is the defendant required to retreat. The legal
effect of the difference between the defenses is that under the
defense of habitation, the defendant’s use of force, even deadly force,
before being physically attacked would be justified to prevent the vic-
tim’s entry provided that the defendant’s apprehension that he was
about to be subjected to serious bodily harm or that the occupants of
the home were about to be seriously harmed or killed was reasonable
and further provided that the force used was not excessive. Whereas,
under the defense of the person on one’s premises, the defendant
would have the benefit of perfect self-defensel and no duty to retreat

1. The law of perfect self-defense excuses a killing altogether if, at the time of the
killing, these four elements existed:

(1) it appeared to defendant and he believed it to be necessary to Kkill the
deceased in order to save himself from death or great bodily harm; and

(2) defendant’s belief was reasonable in that the circumstances as they
appeared to him at the time were sufficient to create such a belief in the mind of
a person of ordinary firmness; and

(3) defendant was not the aggressor in bringing on the affray, ¢.e., he did not
aggressively and willingly enter into the fight without legal excuse or provocation;
and

(4) defendant did not use excessive force, i.e., did not use more force than
was necessary or reasonably appeared to him to be necessary under the circum-
stances to protect himself from death or great bodily harm.

State v. Norris, 303 N.C. 526, 530, 279 S.E.2d 570, 572-73 (1981). However, if the defend-
ant satisfies the first two elements but,

although without murderous intent, was the aggressor in bringing on the
difficulty, or defendant used excessive force, the defendant under those cir-
cumstances has only the imperfect right of self-defense, having lost the benefit of
perfect self-defense, and is guilty at least of voluntary manslaughter.

Id. at 530, 279 S.E.2d at 573.
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only if the defendant had first been attacked or assaulted. Prior to
passage of N.C.G.S. § 14-51.1, once the victim was inside the defend-
ant’s home, the defendant would have the benefit of perfect self-
defense only if the victim made the initial attack or assault on the
defendant, though the defendant would have no duty to retreat, see
id. at 158-59, 253 S.E.2d at 911; however, if the defendant made the
initial attack or assault, the defendant would be entitled only to
imperfect self-defense and would be guilty at least of voluntary
manslaughter, see id. The limitatior. that defendant be acting to pre-
vent forcible entry into the home for the defense of habitation to be
applicable was eliminated by N.C.G.S. § 14-51.1. In enacting N.C.G.S.
§ 14-51.1, the General Assembly broadened the defense of habitation
to make the use of deadly force justifiable whether to prevent unlaw-
ful entry into the home or to terminate an unlawful entry by an
intruder. N.C.G.S. § 14-51.1.

The determinative question, then, in this case is whether the
statutory defense of habitation is applicable to a deadly affray which
takes place on the porch of a dwelling. Given the historical underpin-
nings of the defense of habitation that a person’s home is his castle,
see Gray, 162 N.C. at 613, 77 S.E. at 834, we discern no reason why
the statutory defense of habitation should not be applicable to the
porch of a dwelling under certain circumstances. A porch is an appur-
tenance to the home. Depending upon the size of the porch and
weather conditions, the occupants of a home may engage in many of
the same activities on the porch that they enjoy in the more protected
areas during cold or inclement weather, such as eating, reading,
sleeping, entertaining, and relaxing. In short, the functional use of a
porch may not differ significantly from that of the interior of the liv-
ing quarters. However, porches vary in description and usefulness
from large, screened-in porches to small, uncovered stoops. For this
reason whether a porch, deck, garage, or other appurtenance
attached to a dwelling is within the home or residence for purposes
of N.C.G.S. § 14-51.1 is a question of fact best left for the jury’s deter-
mination based on the evidence presented at trial.

In the instant case the trial court answered the jury’s inquiry by
instructing that “[a] porch is not inside the home.” This answer,
although made in a sincere effort to give guidance to the jury, unfor-
tunately expressed an opinion on the evidence, thereby invading the
fact-finding province of the jury. See State v. Wilson, 354 N.C. 493,
510, 556 S.E.2d 272, 284 (2001) (holding that “[a] trial judge ‘may not
express during any stage of the trial, any opinion in the presence of
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the jury on any question of fact to be decided by the jury’” and
that how that opinion was conveyed to the jury is irrelevant)
(quoting N.C.G.S. § 15A-1222 (1999)). Whether defendant was within
the home or whether Hilton was attempting or had made an unlawful
entry into defendant’s home were questions to be answered by the
jury. The judge’s telling the jury that “[a] porch is not inside the home”
was tantamount to instructing the jury that the porch could not as a
matter of law be inside the home for purposes of N.C.G.S. § 14-51.1.
The evidence was undisputed that Hilton went, uninvited, onto
defendant’s porch. Although the evidence was in conflict as to
whether the victim opened the front door and as to who struck
the first blow, the uncontradicted evidence was that the affray took
place on the porch.

By convicting defendant of voluntary manslaughter, the jury,
under the instructions given, necessarily found (i) that defendant was
the aggressor without murderous intent; and/or (ii) that defendant,
even if not the aggressor, used excessive force. We, of course, can
only speculate as to what the jury found or what concerned the jury
in asking its question. However, given the evidence, we cannot say as
a matter of law that had the jury not been instructed that “[a] porch
is not inside the home,” the jury would not possibly have found
defendant not guilty. See N.C.G.S. § 15A-1443(a). If the jury had been
told that whether the porch was inside the home or part of the home
was a question of fact for it to determine based upon the evidence,
the jury could have determined that defendant met each of the con-
ditions required under N.C.G.S. § 14-51.1 even if defendant struck the
first blow and was, thus, not guilty. However, having been instructed
that the porch was not inside the home, if the jury determined that
Hilton did not open the front door and that defendant was the
attacker, the statutory defense of habitation would not be applicable;
and under the other two defensive theories upon which it was
instructed, the jury could not have acquitted defendant.

For the foregoing reasons, we reverse the decision of the Court
of Appeals and remand the case to that court for further remand to
the Superior Court, Forsyth County, for a new trial.

REVERSED.
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IN THE MATTER OF THE WILL OF WILLIAM ARNOLD McCAULEY, DECEASED

No. 649PA01
(Filed 28 June 2002)

1. Wills— revocation in subsequent will—production of revo-
catory writing—not exclusive manner of proof
Caveators to a 1984 will were not precluded as a matter of
law from establishing due execution of a 1996 will (which
allegedly contained a revocation clause) even though they could
not produce the 1996 will where they produced the legal secre-
tary who discussed the 1996 will with the attorney, transcribed
the 1996 will, read it to decedent, and observed and notarized the
signatures of the decedent and two attesting witnesses.
Production of the revocatory writing is not the only method of
proving its existence and validity.

2. Wills— lost—execution—proof by one witness
The testimony of one witness was sufficient to prove the due
execution of a lost will. While one attesting witness to a will
would not be sufficient for valid execution, one witness's testi-
mony that the will was attested by two witnesses may be suffi-
cient to show that the will was duly executed.

3. Wills— revocation—second will—proof of revocation
required
Caveators to a 1984 will who claimed that a lost 1996 will
contained a revocation clause were required to show more than
the mere existence of the second will; although a subsequent will
frequently revokes all prior wills, it does not do so as a matter of
law. Here, the testimony of the legal secretary who transcribed
the will that it contained a revocation clause and that all of her
attorney’s wills contained such a provision could be sufficient.

4, Wills—revocation—effective immediately

Caveators to a 1984 will who claimed that a lost 1996 will
contained a revocation clause did not need to prove the reason
the 1996 will was unavailable. Although there is a presumption
that the testator destroyed a missing will with the intention of
revoking it, a revocation clause takes effect at the time of execu-
tion as opposed to the time of death. Furthermore, a revoked will
may only be revived by reexecution, not by subsequent revoca-
tion of the revoking instrument.
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5. Wills—revocation in lost will—summary judgment

Summary judgment could not be granted appropriately for
caveators who contended that a lost 1996 will revoked a probated
1984 will where a legal secretary recalled the 1996 will, but the
attorney did not and neither did one of the alleged attesting wit-
nesses. The burden is on the caveators to show the due execution
and the contents of a lost will by clear, strong, and convincing
proof. Whether that standard was met here is for the jury to
decide.

On writ of certiorari pursuant to N.C.G.S. § 7A-32(b) of a decision
of the Court of Appeals, 147 N.C. App. 116, 554 S.E.2d 13 (2001),
affirming an order and judgment entered by Bowen, J., on 10 May
2000 in Superior Court, Harnett County. Heard in the Supreme Court
15 May 2002.

Staton, Perkinson, Doster, Post & Silverman, PA., by W. Woods
Doster, for executor-appellant Max McCauley.

Hayes, Williams, Turner & Daughtry, PA., by Gerald Wilton
Hayes, Jr., and Parrish Hayes Daughtry, for caveator-appellees
Phyllis M. Thomas, Paige Stallings, and Laurie J. McCauley.

Joseph L. Tart, PA., by Joseph L. Tart;, and Thompson, Smyth &
Cioffi, L.L.P, by Theodore B. Smyth, for caveator-appellee
Karen McCauley Thompson.

PARKER, Justice.

The issue before the Court in this caveat proceeding is whether
the Court of Appeals properly affirmed the trial court’s entry of sum-
mary judgment for the caveators. For the reasons discussed herein,
we reverse the decision of the Court of Appeals.

William Arnold McCauley (“decedent”), died on 4 February 1999.
On 24 February 1999, decedent’s son Max Ronald McCauley (“execu-
tor”) presented to the Clerk of Superior Court of Harnett County for
probate a will executed by decedent on 13 June 1984, This will
devised the majority of decedent’s estate to his two sons, Earl
Thomas McCauley and the executor, and included a clause providing
that decedent “deliberately made no provision herein for the benefit
of my daughters.”

On 22 March 1999 two of decedent’s daughters, Phyllis McCauley
Thomas and Paige McCauley Stallings, filed a caveat alleging that



IN THE SUPREME COURT 93

IN RE WILL OF McCAULEY
(356 N.C. 91 (2002)]

decedent duly executed a will in 1996 which revoked the 1984 will,
although the caveators could not produce this later will. On 26 April
1999 the trial court granted a motion to intervene as a caveator filed
by Karen McCauley Thompson, another of decedent’s daughters. By
order signed 26 April 1999, the trial court also designated Laurie J.
McCauley, decedent’s remaining child, as a caveator.

Following discovery, the executor! moved for summary judg-
ment, arguing that he was entitled to judgment as a matter of law in
that the caveators could not produce the actual revocatory writing.
The caveators? responded with their own motions for summary judg-
ment on the basis that the undisputed evidence shows that the 1984
will was revoked. The evidence based on depositions and affidavits
is as follows.

Neill Ross, an attorney who represented decedent in numerous
matters, testified that in 1996 decedent discussed with Ross his desire
to write a new will that divided his estate among his children equally.
Ross has no memory regarding whether such a will was ever created
and executed. However, Amber Shaw, Ross’ secretary at the time, tes-
tified that she transcribed the new will from Ross’ taped dictation.
She further testified that she remembered decedent telling her that he
was creating the new will to treat all of his children equally. She also
remembered receiving a copy of the 1984 will from decedent to
ensure the proper spelling of names in the new will. Shaw testified
that she read the will to decedent; that decedent executed the new
will in front of two attesting witnesses, Beatrice Coats and another
person whom Shaw could not recall; and that Shaw then notarized all
of the signatures. Coats, however, stated in her deposition that she
has no memory of witnessing a will for decedent. In her affidavit and
deposition, Shaw stated that the 1996 will contained a provision
revoking all prior wills.

Following decedent’s death, two of the caveators went to Ross’
office to ask Shaw for a copy of the 1996 will. Shaw was unable to
locate the document as all documents of continuing importance had

1. Although both Max McCauley and his brother, Earl Thomas McCauley, are the
propounders of the 1984 will, for clarity we refer to arguments supporting the 1984 will
as being made by the executor.

2. Although Thompson is more properly termed an intervenor caveator and is
represented by separate counsel who has submitted a separate brief, for the sake of
clarity, we refer to all of decedent’s daughters collectively as “the caveators.” Likewise,
we treat the evidence and arguments presented by any caveator as being presented by
the caveators collectively.
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been sent to decedent when, at some time after executing the 1996
will, decedent ended his attorney-client relationship with Ross and
requested that all files be sent to decedent’s home.

Based upon this evidence, the trial court denied the executor’s
motion for summary judgment and granted summary judgment in
favor of the caveators. The executor appealed, and the Court of
Appeals affirmed the trial court’s judgment. In re Will of McCauley,
147 N.C. App. 116, 120, 554 S.E.2d 13, 16 (2001).

[1] Before this Court the executor argues that the trial court erred in
granting the caveators’ motion for summary judgment and in denying
the executor’s motion for summary judgment. In deciding whether
summary judgment was appropriate, we must first consider whether
the caveators can, as a matter of law, challenge the probated 1984 will
without producing the alleged 1996 will and the attesting witnesses.
The method for revoking a will is prescribed by N.C.G.S. § 31-5.1,
which provides as follows:

A written will, or any part thereof, may be revoked only

(1) By a subsequent written will or codicil or other revo-
catory writing executed in the manner provided herein
for the execution of written wills, or

(2) By being burnt, torn, canceled, obliterated, or
destroyed, with the intent and for the purpose of
revoking it, by the testator himself or by another per-
son in his presence and by his direction.

N.C.G.S. § 31-5.1 (2001). Before this Court the executor argues, as he
did below, that the only evidence competent to show the due execu-
tion of a revocatory writing is the writing itself. The executor con-
tends that without the actual written revocation, the caveators cannot
show its existence and validity. We disagree.

In In re Will of Crawford, this Court considered testimony
regarding a lost will that allegedly revoked the will offered for pro-
bate. In re Will of Crawford, 246 N.C. 322, 325-26, 98 S.E.2d 29, 31-32
(1957). Although the Court held that the later holographic will did not
revoke the will offered for probate, i2d. at 326, 98 S.E.2d at 32, it did
not do so on the basis that the actual will containing the revocation
was not presented. Instead, the Court considered the testimony of the
single witness and determined that the testimony was insufficient to
establish all of the elements necessary to show that the later will was
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duly executed. Id. Thus, this Court has implicitly held that production
of the revocatory writing itself is not the only method to prove its
existence and validity. Of note, N.C.G.S. § 31-5.1 was last amended in
1953, four years before the decision in Crawford, and was applicable
in Crawford. Moreover, prior case law allows proof of the due execu-
tion and contents of a lost will by evidence other than production of
the written will itself. In re Will of Hedgepeth, 150 N.C. 245, 251, 63
S.E. 1025, 1027 (1909).

In this case, the alleged revocatory writing is in a will that
cannot be located. The party attempting to prove a lost will has the
burden:

(1) [To show t]he formal execution of the will, as prescribed by
the statute. This he could do by calling the subscribing witnesses
or[,] by accounting for their absence, resorting to the best com-
petent evidence obtainable. (2) To show the contents of the will,
if the original was not produced. This, as we have said, could be
done by a single witness, if no other was obtainable. (3) To show
that the original will was lost or had been destroyed otherwise
than by the testatrix or with her consent or procurement. The will
not being found, there is a presumption of fact that it was
destroyed by the testator animo revocandi.

Id. (citations omitted). The propounder of the lost will must also
show that the testator is dead, id. at 250, 63 S.E. at 1027, and “that
the instrument cannot be found after diligent search and inquiry,” In
re Will of Wood, 240 N.C. 134, 137, 81 S.E.2d 127, 129 (1954). In the
present case the parties do not dispute the testator’s death or that a
diligent search has been made for the 1996 will; hence, the caveators
as propounders of the lost will need only prove formal execution of
the alleged 1996 will, show the contents of the will, and overcome the
presumption of revocation.

In an ordinary case, due execution is proven by the testimony of
the attesting witnesses, In re Will of Franks, 231 N.C. 252, 256, 56
S.E.2d 668, 672 (1949), or by a self-proved will pursuant to N.C.G.S.
§ 31-11.6. Proof of the execution of a will that is not self-proved ordi-
narily requires the testimony of two attesting witnesses. However, if
testimony of the attesting witnesses is unavailable, due execution of
a will may still be proven. This Court has stated:

“The law makes two subscribing witnesses to a will indispensable
to its formal execution. But its validity does not depend solely
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upon the testimony of the subscribing witnesses. If their memory
fail, so that they forget the attestation, or they be so wanting in
integrity as willfully to deny it, the will ought not to be lost, but
its due execution and attestation should be found on other credi-
ble evidence. And so the law provides.”

In re Will of Redding, 216 N.C. 497, 498, 5 S.E.2d 544, 545 (1939)
(quoting In re Will of Kelly, 206 N.C. 551, 553, 174 S.E. 453, 454-55
(1934)). Likewise, if the attesting witnesses to a lost will “ ‘are
dead, or their presence cannot for any valid reason be procured,
the execution of the will may be proved by substitutionary evidence.’
1 Underhill Wills, sec. 274.” Hedgepeth, 150 N.C. at 249-50, 63 S.E. at
1027.

In this case one of the witnesses to the 1996 will has no memory
of the event, and the identity of the second witness is unknown. The
substitute evidence of due execution offered by the caveators is the
testimony of Shaw, the secretary who discussed with the decedent
the changes to be incorporated into the 1996 will, transcribed the
1996 will, read the 1996 will to the decedent, and observed and nota-
rized the signatures of the decedent and the two attesting witnesses.
Other than testimony from the attesting witnesses, the absence of
which is validly accounted for, this evidence is “the best competent
evidence obtainable.” Id. at 251, 63 S.E. at 1027. Accordingly, the
caveators are not precluded as a matter of law from establishing due
execution of the lost 1996 will.

[2] The executor contends that since the statute requires two attest-
ing witnesses to make a valid will or revocatory writing, the testi-
mony of one witness is not sufficient to prove a valid revocation. This
argument blurs the distinction between what is required for duly exe-
cuting a will and what is required for proving that a will was duly
executed. While N.C.G.S. § 31-3.3 requires the signatures of two
attesting witnesses for a will to be valid, our case law demonstrates
that, once the will has been duly executed, other methods are avail-
able to prove that execution by the testator before two attesting wit-
nesses occurred. Thus, while only one attesting witness to a will
would not be sufficient for valid execution, one witness’ testimony
that the will was attested by two witnesses may be sufficient to show
that the will was duly executed.

The executor’s reliance on Crawford, 246 N.C. 322, 98 S.E.2d 29,
to support his contention that more than one witness is necessary to
prove due execution of a will is misplaced. While the Court in
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Crawford did hold that the evidence was insufficient to prove that
the lost will was properly executed, id. at 326, 98 S.E.2d at 32, it
did not base this decision on the fact that all of the evidence was
presented by only one witness. Rather, the Court noted that the evi-
dence presented by that witness did not establish that there was a
second attesting witness or that the holographic will in question
was properly lodged for safekeeping. Id. Thus, the Court based
its holding that the second will was not duly executed, and there-
fore “ineffective as a revocatory instrument,” id., not on the basis
that only one witness testified to the execution, but on the basis that
the evidence presented by that witness was insufficient to show due
execution.

Having determined that the testimony of one witness is sufficient
to prove the due execution of a lost will, we need not address the
caveators’ issue of whether evidence that the lost will was self-proved
pursuant to N.C.G.S. § 31-11.6 is sufficient to show due execution.

[3] The caveators contend that they seek only to prove that the 1996
will existed and was duly executed rather than the contents of that
lost will and that, thus, a holding that due execution may be proven
by the testimony of one witness is dispositive of this appeal.
Essentially, the caveators argue that this is not a lost will case in that
they are not attempting to probate the 1996 will, but seek only to
show the mere existence of that will. We disagree.

Although a subsequent will frequently revokes all prior wills, a
subsequent will does not as a matter of law revoke all prior wills.

A will may be revoked by a subsequent instrument executed
solely for that purpose, or by a subsequent will containing a
revoking clause or provisions iriconsistent with those of the pre-
vious will, or by any of the other methods prescribed by law; but
the mere fact that a second will was made, although it purports to
be the last, does not create a presumption that it revokes or is
inconsistent with one of prior date.

In re Will of Wolfe, 185 N.C. 563, 565, 117 S.E. 804, 805-06 (1923).
Thus, a mere showing that a later will existed has no legal effect, in
itself, on the continued validity of the earlier will as the existence of
a later will “does not create a presumption that it revokes” a prior
will. Id. at 565, 117 S.E. at 806. To prevail on their claim the caveators
must, therefore, prove that one of the provisions contained in the
1996 will was a revocation of the 1984 will. Thus, the caveators are
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mistaken in arguing that they need only prove due execution of the
1996 will and not its contents.

“*‘The contents of a lost will may be proved by evidence of a sin-
gle witness, though interested, whose veracity and competency are
unimpeached.” ” Hedgepeth, 150 N.C. at 249, 63 S.E. at 1027 (quoting
Sugden v. Lord St. Leonards, 1 P.D. 154 (1876)). Thus, the pro-
pounder of a lost will has the burden “[t]o show the contents of the
will, if the original was not produced. This, as we have said, could be
done by a single witness, if no other was obtainable.” Id. at 251, 63
S.E. at 1027. In this case, Shaw testified that every will prepared by
Ross’ office contained a revocation provision and that this will was
no exception. Indeed, in her affidavit, Shaw states unequivocally that
the 1996 will contained a revocation provision. As no other evidence
of the content of the will is obtainable, the testimony of this one
witness may be sufficient to show that the lost 1996 will contained a
provision revoking all prior wills.

[4] The final requirement under Hedgepeth is for the caveators to
overcome the presumption that the testator destroyed the missing
will animo revocandi, that is, with the intention to revoke it. The
caveators make no argument in their briefs attempting to overcome
this burden, and counsel concede that the caveators could not
overcome such a presumption. However, given the unique status of
revocation provisions in comparison to other provisions in a will, the
presumption that a lost will was destroyed by the testator animo
revocandi is immaterial with respect to a revocation provision con-
tained in that missing will. Thus, to enforce the revocation clause in
a lost will, the caveators must prove the inclusion of a revocation
provision in the lost will; but they need not establish that the lost will
is missing for a reason other than its destruction by the testator
animo revocandi.

Generally, the provisions of a will are ambulatory in nature,
meaning that they speak only at the death of the testator; prior to the
testator’s death these ambulatory provisions have no effect and can
be modified by the testator at anytime. Rape v. Lyerly, 287 N.C. 601,
618, 215 S.E.2d 737, 748 (1975); In re Will of Bennett, 180 N.C. 5, 11,
103 S.E. 917, 920 (1920). At common law revocation clauses were
also deemed to be ambulatory. Accordingly, as a revocation clause
did not speak until the testator’s death, destruction of a later will
containing a revocation clause meant that the revocation clause
never took effect. Hyatt v. Hyatt, 187 N.C. 113, 119, 120 S.E.2d 830,
833 (1924) (holding that the revocation clause in a later will was
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ambulatory and of no effect until the testator’s death); see also 1
James B. McLaughlin, Jr. & Richard T. Bowser, Wiggins: Wills
and Administration of Estates in North Carolina § 109(a) (4th ed.
2000). ‘

Modern jurisprudence, however, is that a revocation provision is
not ambulatory; rather, a revocation clause takes effect immediately
at the time of execution of the will as opposed to taking effect at the
death of the testator. See, e.g., In re Will of Mitchell, 285 N.C. 77, 81,
203 S.E.2d 48, 50 (1974) (“ ‘Revocation being a “thing done and com-
plete” is not in its nature ambulatory.’”) (quoting In re Estate of
Berger, 198 Cal. 103, 110, 243 P. 862, 865 (1926)). In In re Will of Farr,
277 N.C. 86, 87, 175 S.E.2d 578, 579 (1970), the testator executed a will
in 1961. The testator later executed a codicil, codicil five, revoking
two articles of the 1961 will. Id. at 88, 175 S.E.2d at 580. Subsequent
to execution of codicil five, the testator executed codicil six, which
revoked codicil five. Id. Justice Sharp (later Chief Justice), writing
for the Court, stated:

The consequence of [the testator’s] fifth codicil . . . was to
revoke Articles Four and Thirteen of the original will and to sub-
stitute different provisions for them. The effect of the sixth codi-
cil was to revoke the fifth. However, Articles Four and Thirteen of
the will were not reinstated by the revocation of codicil No. 5
which had nullified them.

Id. at 91, 175 S.E.2d at 581. Further, “ ‘[ulnder statutes making re-
execution essential to revival [of a revoked will], the mere revocation
of the subsequent will does not revive a prior will, even though the
testator so intended.’” Id. at 91, 175 S.E.2d at 581-82 (quoting 95
C.J.S. Wills § 301(3) (1957)). This analysis demonstrates that the
revocation portion of codicil five became effective immediately at
execution rather than at the testator’s death. Were the revocation pro-
vision in the later codicil not effective until the testator’s death,
revocation of codicil five would have negated the effect of the revo-
cation provision in codicil five. Moreover, the statement that “revoca-
tion of the subsequent will does not. revive a prior will,” id. at 91, 175
S.E.2d at 582, would have been unnecessary. Thus, the law is that .
revocation clauses are not ambulatory and, unlike the other provi-
sions of a will, are effective upon execution. Therefore, upon the
due execution in conformity with applicable statutes of a will
containing a provision revoking all prior wills, all prior wills are
instantaneously revoked.
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Once a will is revoked, it may not be revived by subsequent revo-
cation of the revoking document; rather, it may be revived only by
reexecution. N.C.G.S. § 31-5.8 (2001); Farr, 277 N.C. at 91, 175 S.E.2d
at 581. Although a “layman, ignorant of [this rule], might be expected
to assume that if he revoked [the revoking instrument] the revocation
would revive those previously revoked provisions[,] . . . in the
absence of fraud, a testator’s misunderstanding of the legal effect of
a will or codicil will not ordinarily affect its validity.” Farr, 277 N.C.
at 92, 175 S.E.2d at 582.

Accordingly, in this case, if the 1996 will revoked the 1984 will,
the 1984 will was not resurrected or revived by the revocation of the
1996 will. Hence, as to the revocation provision, the presumption that
the 1996 will was destroyed by the testator animo revocandi was
immaterial as later revocation of the 1996 will would have no legal
effect on the revoked status of the 1984 will. If the 1996 will was duly
executed and contained a revocation clause, the fate of the 1984 will
was sealed regardless of the testator’s subsequent intentions and
actions regarding the 1996 will.

Absent this presumption, the caveators need not prove why the
will is unavailable. The caveators as propounders of a revocation pro-
vision in a lost will need only show that the will was validly executed
and the contents of the will, namely, the revocation clause.

The caveators in this case seek only to prove the revocation pro-
vision of the 1996 will. Based upon the intrinsically unique nature of
a revocation provision as the only provision of a will that speaks
before death, our holding is limited to permitting proof of the revoca-
tion provision without proof of any other provisions. The question
whether specific ambulatory provisions may be proven without proof
of all ambulatory provisions in a lost will is not before the Court in
this case and is not addressed.

[5] Having determined that the caveators are not precluded as a mat-
ter of law from challenging the 1984 probated will without producing
the alleged 1996 lost will and the attesting witnesses, we must now
address whether summary judgment for the caveators was appropri-
ate in this case. Rule 56(c) of the North Carolina Rules of Civil
Procedure provides that summary judgment will be granted “if the
pleadings, depositions, answers to interrogatories, and admissions on
file, together with the affidavits, if any, show that there is no genuine
issue as to any material fact and that any party is entitled to a judg-
ment as a matter of law.” N.C.G.S. § 1A-1, Rule 56(c) (2001). Further,
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the nonmoving party may not rely on the mere allegations and denials
in his pleadings but must by affidavit, or other means provided in the
Rules, set forth specific facts showing a genuine issue of fact for the
Jury; otherwise, “summary judgment, if appropriate, shall be entered
against [the nonmoving party].” N.C.G.S. § 1A-1, Rule 56(e).
Interpreting the criteria for summary judgment, this Court has
stated that

[t]o be entitled to summary judgment the movant must . . . suc-
ceed on the basis of his own materials. He must show that there
are no genuine issues of fact; that there are no gaps in his proof;
that no inferences inconsistent with his recovery arise from his
evidence; and that there is no standard that must be applied to
the facts by the jury.

Kidd v. Early, 289 N.C. 343, 370, 222 S.E.2d 392, 410 (1976).

In this proceeding the burden of proof is on the caveators to
show the due execution and contents of a lost will by clear, strong,
and convincing proof. Williams v. Blue Ridge Bldg. & Loan Ass’n,
207 N.C. 362, 364, 177 S.E. 176, 177 (1934) (stating that the degree of
proof necessary to prove the terms of a lost will is clear, strong, and
cogent proof). The phrase “clear, strong, and cogent” means such evi-
dence as “ ‘should fully convince.”” Id. (quoting Greenleaf-Johnson
Lumber Co. v. Leonard, 145 N.C. 339, 344, 59 S.E. 134, 135 (1907)).
This standard of proof is also referred to as “clear, strong, and con-
vincing.” McCorkle v. Beatty, 226 N.C. 338, 342, 38 S.E.2d 102, 105
(1946).

Applying these principles to the present case, we conclude that
summary judgment for the caveators could not appropriately be
granted. The evidence reflects that the attorney did not recall dictat-
ing the 1996 will and that Coats, one of the alleged attesting wit-
nesses, did not remember witnessing the will. This evidence permits
inferences inconsistent with the caveators’ recovery. See Kidd, 289
N.C. at 370, 222 S.E.2d at 410. Further, the clear, strong, and convinc-
ing standard must be applied to the evidence by a jury. Id. The mere
fact that the executor could not produce affidavits to rebut Shaw’s
testimony does not require the trial court to assign credibility to the
caveators’ supporting affidavits and deposition testimony. See Id. If
there is any question that can be resolved only by the weight of the
evidence, summary judgment should be denied. Moore v. Fieldcrest
Mills, Inc., 296 N.C. 467, 470, 251 S.E.2d 419, 422 (1979). In this case
one witness’ testimony is pivotal in determining whether the 1996
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missing will was ever made, whether two witnesses attested the will,
whether decedent signed the will, and whether the will contained a
revocation clause. Whether the evidence on these questions is clear,
strong, and convincing is for the jury to decide.

The caveators contend that the executor stipulated that the 1996
will was validly executed and contained a revocation provision. In his
motion, the executor states that the propounders of the 1984 will

hereby move for summary judgment in that the discovery ma-
terials and pleadings in this action show that no document exists
which revokes the last will of [decedent] dated June 13, 1984, and
that the propounders of this will are entitled to judgment as a
matter of law.

This motion, along with the entire record before us, shows that
the executor argued that the only way to prove the revocation of
the 1984 will was to present the written revocation itself. In this
context, any stipulations made by the executor as to Shaw’s testi-
mony and the due execution and content of the 1996 will were an
acknowledgment that these facts were immaterial, not that they
were undisputed. Determination of the due execution and content
of the 1996 will is essential to the outcome of this case. The execu-
tor’s stipulation that such a determination is immaterial is, therefore,
irrelevant.

We are mindful that fraud is always a concern in cases such as
this one, but we believe our holding today strikes a balance between
the competing interests likely to engage in fraud. Were we to adopt
the rule espoused by the executor, that only the written revocation
itself can prove revocation, a malfeasant devisee or beneficiary who
destroyed a revoking document in order to receive benefits under the
revoked will would likely not be challenged. Furthermore, such a rule
would flaunt the intention of N.C.G.S. § 31-5.1 in that it would allow,
de facto, the revival of the revoked will. Conversely, our ruling today
does not foreclose the possibility of fraud by an heir at law’s fabri-
cating a revocation to create intestacy; however, the trial process
with the requirement that proof be clear, strong, and convincing pro-
vides the crucible in which to test the truthfulness of the testimony
and safeguard against such fraud.

For the foregoing reasons, we hold that the Court of Appeals
erred in affirming the trial court’s entry of summary judgment for the
caveators and that the trial court properly denied the executor’s
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motion for summary judgment. Accordingly, we remand this case to
the Court of Appeals for further remand to the trial court for further
proceedings not inconsistent with this opinion.

REVERSED AND REMANDED.

MORRIS COMMUNICATIONS CORPORATION, p/B/A FAIRWAY OUTDOOR ADVER-
TISING; OUTDOOR COMMUNICATIONS, INC.; aND MAPLE COVE, INC. v. THE
CITY OF ASHEVILLE, A NORTH CAROLINA MUNICIPAL CORPORATION

No. 553PA0L
(Filed 28 June 2002)

Zoning— text amendment—off-premises signs—timeliness—
sufficiency and percentage of protest petitions

Defendant city improperly adopted a text amendment to a
zoning ordinance regulating the size of off-premises signs for out-
door advertising without first considering the effect of protest
petitions, timely filed under state law, from specific citizens
affected by and opposed to the proposed zoning change, and the
city is required to answer the following questions to determine
the sufficiency and percentage of the protest petitions to force
the city into a three-fourths favorable vote before effecting the
proposed change, including: (1) determining the aggregate
acreage of lots with existing nonconforming, off-premises signs
within the jurisdiction; (2) totaling the aggregate acreage of those
owners who properly filed protest petitions with regard to the
ordinance; and (3) determining if the percentage of those who
properly filed protest petitions with regard to the ordinance con-
stitutes twenty percent or more of the aggregate acreage with
existing nonconforming off-premises signs.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 145 N.C. App. 597, 551 S.E.2d
508 (2001), affirming in part, reversing in part, and remanding in part
an order for summary judgment entered 27 September 1999, by
Caviness, J., in Superior Court, Buncombe County. Heard in the
Supreme Court 11 March 2002.
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Van Winkle, Buck, Wall, Starnes and Davis, PA., by Albert L.
Sneed and Craig D. Justus, for plaintiff-appellant Morris
Commumnications, Inc.; and Long, Parker, Warren & Jones, PA.,
by Robert B. Long, Jr., and Philip S. Anderson, for plaintiff-
appellants Outdoor Communications, Inc., and Maple Cove,
Inc.

Roberts & Stevens, PA., by Sarah Patterson Brison Meldrum,;
Hamilton Gaskins Fay & Moon, PLLC, by Robert C. Stephens;
and Robert W. Oast, Jr., City Attorney, for defendant-appellee.

ORR, Justice.

This appeal arises from a dispute concerning a text amendment
to a zoning ordinance enacted by defendant, the City of Asheville.
Plaintiffs, whose general collective interest is in outdoor advertising
signs that are directly affected by the amendment, argue that the
City’s actions were improper because the zoning change was
approved without regard to applicable state legislative mandates. In
particular, plaintiffs contend that the City improperly adopted the
amendment at issue without first considering the effect of protest
petitions, timely filed under state law, from specific citizens affected
by and opposed to the proposed zoning change. We agree.

As introduction, a chronological overview of the City’s off-
premises sign regulations is instructive and reveals the following: In
1977, the City adopted zoning rules that regulated the use of off-
premises signs—in essence, signs used for the purpose of advertising
a business, product, or service that are located in a place other than
the site of the business being advertised. The regulations permitted
such signs in all commercial and industrial zoning districts, subject to
area (square footage) and height limitations. The regulations also
provided that any existing signs that exceeded the area and height
limitations by more than ten percent would be considered “noncon-
forming.” However, all existing, nonconforming signs were also
“grandfathered” in by the regulations, allowing them to remain in
place so long as they were not significantly altered.

The 1977 regulations stood until August of 1990, when the City
enacted three relevant amendments. The substance of the changes
included: (1) reducing the area and height limitations of all off-
premises signs, (2) requiring that existing nonconforming signs
either be brought into compliance or be removed (amortized)
within five years, and (3) requiring that previously conforming
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signs that were rendered nonconforming under the 1990 regulations
either be brought into compliance or removed (amortized) within
seven years.

In 1995, the City again amended its regulations by allowing off-
premises signs that conformed with the 1977 rules to avoid amortiza-
tion requirements. The City then extended the protection for such
signs in May 1997, when it repealed its zoning laws and enacted in
their stead chapter 7 of the Unified Development Ordinance.

Thus, in summary review, as of May 1997, all off-premises
signs that were specifically rendered nonconforming by the 1990
regulations were free to remain in perpetuity, absent significant
alteration.

However, just six months later, in November 1997, the City again
changed its position on off-premises signs and adopted, by a 4 to 3
vote, a zoning amendment that effectively required all nonconform-
ing, off-premises signs to be either brought into compliance with cur-
rent regulations or removed by 25 November 2004. Asheville, N.C.
Code of Ordinances § 7-13-8(d){(2) (Nov. 25, 1997) [hereinafter
“Ordinance 2427"].

In response, plaintiffs filed suit, claiming that Ordinance 2427 had
been enacted in violation of N.C.G.S. §§ 160A-385 and 160A-386,
thereby making it invalid. Specifically, plaintiffs contended: (1) pur-,
suant to the aforementioned statutes, the City was in timely receipt of
the requisite petitions protesting Ordinance 2427 prior to its passage;
(2) upon such timely receipt of an ample number of protest petitions
opposing the ordinance, the city council was then required to reach a
three-fourths favorable vote in order to pass Ordinance 2427; and (3)
by failing to give effect to the ample number of timely filed protest
petitions, the city council acted contrary to the mandates of the appli-
cable statutes when it passed Ordinance 2427 by a simple majority
vote. Plaintiffs moved for summary judgment on this issue, arguing
that there was adequate documentary evidence showing that the city
council’s majority vote was invalid as a matter of law. The trial court
ultimately granted the motion after concluding that plaintiffs had
demonstrated that the timely filed protest petitions met the require-
ment to trigger the three-fourths favorable vote. On appeal, the Court
of Appeals reversed on the issue, holding that the trial court had used
improper criteria in calculating the legal effect of the protest peti-
tions filed with the City. The Court of Appeals then remanded the
case to the trial court with instructions to recalculate the effect of the
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protest petitions using a provided formula. Because plaintiffs cannot
prevail under the formula mandated by the Court of Appeals, they
petitioned this Court for further review.

In their appeal to this Court, plaintiffs initially contend that the
trial court correctly limited the class of lot owners included in the
zoning change at issue to those immediately affected by any such
change. Plaintiffs additionally argue that the Court of Appeals erred
by expanding the trial court’s class of lot owners to include those
who might be affected if the City were to modify its zoning ordi-
nances in the future. We agree with both contentions, and for the rea-
sons outlined below, we expressly reverse those portions of the Court
of Appeals’ holding that may be construed to enlarge the class of lot
owners included in the zoning change at issue beyond any lot owners
who are subject to its immediate impact.

The issue we confront appears to be one of first impression in
this jurisdiction, and the controlling law can be generally summarized
as follows: Under state law, when lot owners comprising at least
twenty percent of the area subject to a proposed zoning amendment
file protests opposing the proposed change, local governments are
then required to approve such amendments by no less than a three-
fourths favorable vote. We note, however, that it is not the overall
process as described that is in dispute. Rather, the two-part question
we must address focuses narrowly on a particular step in the process,
namely, how to determine who, under the facts of this case, consti-
tutes those persons affected by a zoning change and what constitutes
twenty percent of their ranks.

In the fall of 1997, the Asheville City Council made public a zon-
ing amendment proposal concerning off-premises signs that did not
conform to size restrictions. The amendment, Ordinance 2427,
included a specific provision that would require all existing noncon-
forming signs to either come into compliance or be removed by 25
November 2004. At the time Ordinance 2427 was announced, numer-
ous nonconforming, off-premises signs stood within the City’s juris-
diction, having been “grandfathered” in under zoning changes
enacted in the past.

Upon learning of the City’s sunset proposal for the nonconform-
ing signs, affected opponents of the ordinance (the “owners”—those
lot owners within “the area of lots included in the proposed change”)
banded together in order to oppose its passage. Acting pursuant to
N.C.G.S. § 160A-385, the group, including plaintiffs, submitted to the
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City numerous petitions protesting the ordinance as proposed. Under
the statute, if a certain percentage of affected property owners file
protests against a proposed change, a three-fourths favorable vote by
the city council is required to effect such change. Plaintiffs contend
that the petitions filed represent a sufficient percentage to force a
three-fourths vote. In order to assess their contention, we turn to the
specific language of the statute, which reads as follows:

Zoning regulations and restrictions and zone boundaries may
from time to time be amended, supplemented, changed, modified
or repealed. In case, however, of a protest against such change,
signed by the owners of twenty percent (20%) or more . . . of the
area of lots included in a proposed change, . . . an amendment
shall not become effective except by the favorable vote of three-
fourths of all the members of the city council.

N.C.G.S. § 160A-385(a) (1999). Thus, under the statutory provisions,
we must ultimately determine whether the protest petitions filed with
regard to Ordinance 2427 represent “owners of twenty percent (20%)
or more . . . of the area of lots included in the proposed change.”!

L

In order to calculate a percentage of a particular group, we must
first determine who comprises the group itself. Here, the statute
defines the group as “owners . . . of the area of lots included in the
proposed change.” The group, therefore, consists of persons or en-
tities who own lots within the areas subject to the proposed change’s
effects.

A careful reading of Ordinance 2427 reveals that the only imme-
diate and actual effect of the proposed change at issue would be the
elimination of existing, previously “grandfathered” signs that are also
both nonconforming and off-premises. Thus, we preliminarily con-
clude that only lot owners who had existing signs subject to the pro-
posal qualify as members of the group. A further inquiry as to what
other lot owners might qualify for the group reveals there are none.
Lot owners within the City’s jurisdiction who have existing off-
premises signs that comply with zoning rules fail to qualify for the

1. We observe that the subject matter at issue here, i.e,, nonconforming signs,
does not readily lend itself to the general applicability of this statute, wherein the area
of the lots affected is a determinative factor. The area of the lots “included in a pro-
posed change” has little, if anything, to do with a nonconforming sign, which could as
easily sit on a tiny strip of land as on a five-acre lot.
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group because their signs conform, rendering their respective lots
unaffected by the proposed change. Likewise, lot owners within the
City’s jurisdiction who are eligible to erect off-premises signs but who
have not yet done so fail to qualify for the group because they have
no existing signs at all, and thus their lots are also not “included in the
proposed change.”? Lastly, we consider whether all lot owners within
areas zoned for off-premises signs should be made eligible for the
group because unknown future actions by the city council may ren-
der their once-conforming signs nonconforming. In our view, the
prospect for an unspecified zoning change at some time in the
future has no bearing on the circumstances here. At issue is an ordi-
nance that, if enacted, triggers an immediate effect, namely, the
required amortization of existing, off-premises signs that are noncon-
forming. It has no effect whatsoever on any signs that may be erected
and subsequently become nonconforming due to future changes in
the ordinance.

In Godfrey v. Zoning Bd. of Adjust. of Union Cty., 317 N.C. 51,
344 S.E.2d 272 (1986), this Court concluded that a structure not in
existence on the effective date of a zoning amendment does not con-
stitute a nonconforming use, and adopted the view of the
Pennsylvania Supreme Court, which said that “[blefore a supposed
nonconforming use may be protected, it must exist somewhere out-
side the property owner's mind.” Id. at 57, 344 S.E.2d at 276 (quoting
Cook v. Bensalem Township Bd. of Adjustment, 413 Pa. 175, 179, 196
A.2d 327, 330 (1963). Likewise, before a supposed nonconforming use
may be eliminated, it must exist somewhere outside the zoning
authority’s mind. Therefore, property owners who can merely con-
tend that their lots may be similarly affected in the future have no
lots that are “included in the proposed change” at hand. As a result,
such lot owners cannot be included in the group. To hold otherwise
would require that a protest petition grouping consist of all lot own-
ers within a zoning jurisdiction since, at any later time, a similar
change affecting them could take place. Such an interpretation is
obviously not what the General Assembly intended when it enacted

2. We note, too, that lot owners located in areas permitting off-premises
signs who either (1) have no off-premises signs, or (2) have only signs that conform
to zoning rules cannot claim to be group eligible by virtue of a “grandfathered” right
to erect nonconforming signs in the future. No lot owner possesses such a right un-
der the city code. Past “grandfathering” pertained exclusively to existing signs that
were both off-premises and nonconforming. Moreover, no provision of the code allows
lot owners to erect off-premises signs that do not conform. Thus, with no option to
erect nonconforming signs, such owners are without lots “included in the proposed
change.”
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the protest petition statutes, which specifically refer to lot owners
“included in the proposed change” at issue.

A review of our tally shows then that for purposes of the statute,
the group of lot owners included in the proposed change is limited to
those select lot owners who had existing, nonconforming, off-
premises signs at the time Ordinance 2427 was announced.

We recognize that determining the number of lot owners included
in a proposed zoning change will not always necessitate such a
detailed accounting of eligible protest petitioners. Simply put, the rel-
evant portion of Ordinance 2427 deals directly with the amortization
of in-place, off-premises signs that do not conform to size require-
ments. The only signs affected by the ordinance’s reach are those that
have been previously “grandfathered” in by the City’s zoning author-
ity. As a result, only those lot owners who have such signs can be con-
sidered as “included in [the] proposed change.” Thus, in sum, we
emphasize that this is less a complex case commanding resolu-
tion through narrow statutory constructs than it is a case of narrow
circumstance.

Having determined then the formula for calculating those lot
owners included in the proposed zoning change, we next turn to
applying it to the appropriate owners in the instant case. However,
from the outset, we note that a careful reading of the record renders
this Court unable to do so based upon the evidence in the record.
Most importantly, we are unable to ascertain from the record pre-
cisely which lot owners are involved in the proposed change, an omis-
sion that prevents us from calculating the requisite twenty percent of
their number. At various points, the record reflects that there are
seventy-eight existing signs that will be affected by the proposed
change delineated in the ordinance at issue. However, the number of
signs is of little practical use since the formula for calculating
affected “grandfathered” owners is based on the acreage of their
respective lots, not on the number of signs. As for determining the
total acreage of lots “included in the proposed change,” the numbers
proffered by the parties and used by the Court of Appeals provide no
assistance, Each of the parties and the Court of Appeals seem to
agree that at the time of the proposed ordinance there were 4,928
acres zoned to permit “off-premises” signs within the jurisdiction.? All

3. In its decision, the Court of Appeals held that the 4,928-acre area zoned to
permit off-premises signs also served as the total “area of lots included in the pro-
posed change.” The City, on appeal to this Court, concurs with the Court of Appeals
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equally concur that, at the same time, there were 243.89 acres of lots
on which such “off-premises” signs actually stood. However, neither
figure is adequate for purposes of determining which lots were
included in the proposed change because the figure needed must be
drawn from those lots supporting existing “off-premises” signs that
are also nonconforming, the only group of signs immediately
affected by the relevant portions of Ordinance 2427.

Even the trial court was not immune from adding to the confu-
sion. In its order granting partial summary judgment in favor of plain-
tiffs, the trial court described the area included in the proposed
change as “the lots upon which off-premises signs affected by the
seven (7) year amortization provisions of Ordinance 2427 were
located at the time of its passage.” While we recognize that the trial
court’s description of the areas impacted by the ordinance ostensibly
encompasses the thrust of this Court’s parameters, we also note that
the order is silent as to a tally of the acreage of lots so qualified. Thus,
despite the efforts of all involved, we are still left without the num-
bers necessary to apply the required formula. As a result, in order to
proceed with the reenactment of the ordinance, the City would have
to make the following preliminary calculations: (1) determine, first,
the aggregate acreage of lots with existing nonconforming, off-
premises signs within the jurisdiction; (2) total the aggregate acreage
of those owners who properly filed protest petitions with regard to
the ordinance;? and (3) determine if the percentage of those who
properly filed protest petitions with regard to the ordinance consti-
tutes twenty percent or more of the aggregate acreage with existing
nonconforming, off-premises signs (as calculated in number (1),
above).

The answers to the three calculations can then collectively serve
to provide the City with the information it needs in order to proceed
with its enactment of the proposed ordinance, namely whether: (1)
plaintiffs have satisfied the requirements of the protest petition
statute, and (2) the city council is required to reach a three-fourths
vote in order to enact the proposed ordinance.

holding and urges us to adopt the 4,928-acre zone as the basis for our calculations.
We decline to do so, however, for the reasons cited in the remainder of part I of this
opinion.

4. The guidelines for determining the accuracy, sufficiency and timeliness of
protest petitions is detailed in part II of this opinion, supra.
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IL.

We next examine the issue of whether the City failed to carry out
its “affirmative duty to determine the sufficiency, timeliness, and per-
centage of the protest [petitions] and to call forthe vote that the law
required.” Unruh v. City of Asheville, 97 N.C. App. 287, 290, 388
S.E.2d. 235, 237, disc. rev. denied, 326 N.C. 487, 391 S.E.2d 813 (1990).
In essence, Unruh spells out a zoning authority’s responsibilities for
any petitions that may be filed in opposition to a proposed zoning
change. Upon receipt of such petitions, a zoning authority, or its
agents, is obliged to log them, to determine whether they were timely
filed, and to make calculations aimed at determining whether the
number of petitions received constitute an adequate protest group.
See generally id.; see also N.C.G.S. § 160A-385(a).

In the case sub judice, the trial court concluded that there were
lingering disputes as to “whether or not the City of Asheville carried
out its duties under the protest petition law as mandated by Unruh.”
As a consequence of so finding, the trial court ordered that such dis-
putes must be resolved at trial, and further ordered that evidence or
argument “as to the validity of the protest petitions” could not be
foreclosed. Upon review of the trial court’s order, the Court of
Appeals unanimously concluded that “we cannot hold as a matter of
law that the City failed to meet its affirmative duties under Unruh.”
Morris Communications Corp. v. City of Asheville, 145 N.C. App.
597, 608, 551 S.E.2d 508, 516 (2001). Thus, to this point, the issue of
whether the City met its Unruh obligations has yet to be decided.

We note from the outset that the question of whether or not
the City has satisfied its affirmative duties under Unruh is a corollary
of the primary issue in this case: Were the protest petitions filed
sufficient to force the City into a three-fourths favorable vote in
order to effect the proposed zoning change? We also note that the
proper application of the formula cutlined in part I, supra, will simul-
taneously provide the evidence needed to show whether a zoning
authority has indeed met its Unruh obligations, which are to deter-
mine (1) the sufficiency, (2) the timeliness, and (3) the percentage of
the protest petitions on file. Unruh, 97 N.C. App. at 290, 388 S.E.2d.
at 237.

Once the City calculates the total acreage of those affected by the
proposed change, using the formula as outlined in part I, supra, it
must next determine if the protest petitions on file constitute the nec-
essary twenty percent minimum of that total acreage. Thus, for pur-
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poses of Unruh, the “percentage of the protest petitions” will then be
determined, which in turn allows for a calculation as to whether that
percentage is quantitatively sufficient to warrant a three-fourths vote
in order to enact the zoning change. Moreover, the process of impos-
ing the formula as described in part I, supra, simultaneously forces
the City to assess “the accuracy of the petitions”—thereby fulfilling
the Unruh requirement that all protest petitions prove qualitatively
sufficient—by weeding out any petitions from persons who do not
qualify under the protester criteria. See id. (holding that it is the zon-
ing authority’s statutory duty to conduct such petition evaluations);
see also N.C.G.S. § 160A-385 (providing that qualifying protesters are
expressly limited to those persons “included in the proposed
change”); and part I of this opinion, supra (describing, for the pur-
poses of this case, the process of how persons may be qualified as
being “included in the proposed change” under Ordinance 2427). In
general, such evaluations for qualitative sufficiency will also include
assessing the timeliness of protest petitions received, but it was not
necessary to conduct such an inquiry in the instant case because both
parties conceded that the petitions on record were received by the
City in timely fashion.

With regard to the petitions at issue, the City has heretofore sat-
isfied only the timeliness prong of the Unruh inquiry. The formula for
determining their accuracy, as supplied in part I, supra, has never
even been applied to the petitions at issue. As a result, the City has
failed to meet its affirmative duty to determine either the sufficiency
or percentage of the protest petitions submitted, an abrogation that
necessarily “render[s] the [enacted] ordinance invalid on its face.”
See Unruh, 97 N.C. App. at 290, 388 S.E.2d at 237 (concluding that
the protest petition statute plainly provides that a comprehensive
review of protest petitions shall include an assessment of their
“timeliness,” “sufficiency,” and “percentage,” and holding that a zon-
ing entity’s failure to conduct such inquiry into submitted protest
petitions invalidates the ordinance as enacted). Thus, because the
City here conducted both an incomplete and inaccurate review of
the submitted petitions protesting the ordinance at issue, we reverse
the Court of Appeals and hold that any and all portions of Or-
dinance 2427 that impose compliance deadlines on existing non-
conforming, off-premises signs are invalid as enacted by a 4 to 3 vote
of the city council.

REVERSED.
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JOHN MALLOY, o/e/a THE DOGWOOD GUN CLUB v. ROY COOPER, ATTORNEY GENERAL
FOR THE STATE OF NORTH CAROLINA; DAVID R. WATERS, DISTRICT ATTORNEY FOR THE
9TH PROSECUTORIAL DiIsTRICT, DAVID S. SMITH, SHERIFF OF GRANVILLE COUNTY;
STATE OF NORTH CAROLINA

No. 595PA01
(Filed 28 June 2002)

Declaratory Judgments—constitutionality of criminal statute—
jurisdiction
The trial court had jurisdiction to grant a declaratory
judgment determining the constitutionality of the cruelty to ani-
mals statute, N.C.G.S. § 14-360, prior to prosecution where the
district attorney notified plaintiff that he considered plaintiff’s
annual pigeon shoot to be a violation of the statute. The case
presents an actual controversy between parties with adverse
interests and plaintiff sufficiently alleged imminent prosecution
and that he stands to lose fundamental human rights and property
interests if the statute is enforced and is later determined to be
unconstitutional.

On writ of certiorari pursuant to N.C.G.S. § 7A-32(b) of a unani-
mous decision of the Court of Appeals, 146 N.C. App. 66, 551 S.E.2d
911 (2001), reversing an order entered 9 May 2000 by Spencer, J., in
Superior Court, Granville County. Heard in the Supreme Court 15
April 2002.

Tharrington Smith, L.L.P., by Roger W. Smith; and Greenberg
Traurig, LLP, by C. Allen Foster, for plaintiff-appellant.

Roy Cooper, Attorney General, by John J. Aldridge, II1, Special
Deputy Attorney General, for defendant-appellees Roy Cooper,
Attorney General for the State of North Carolina; David R.
Waters, District Attorney for the 9th Prosecutorial District; and
the State of North Carolina.

Parker, Poe, Adams & Bernstein, L.L.P,, by Cynthia L. Wittmer,
on behalf of the North Carolina Network for Animals; Justice
Jor Animals; the Fund for Animals, Inc.; and the Humane
Society of the United States, amici curiae.
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PARKER, Justice.

On 3 March 1999 plaintiff instituted this action for declaratory
judgment against defendants Roy Cooper!, Attorney General for the
State of North Carolina; David R. Waters, District Attorney for the
Ninth Prosecutorial District; David S. Smith, Sheriff of Granville
County; and the State of North Carolina. The issue before this Court
is whether the Court of Appeals erred in holding that the trial court
lacked jurisdiction and should have dismissed plaintiff’s declaratory
judgment action under North Carolina Rule of Civil Procedure
12(b)(1). The uncontroverted facts are as follows.

Plaintiff is a resident of Granville County, North Carolina, and
owns an unincorporated business operating under the name
“Dogwood Gun Club.” Twice a year plaintiff sponsors a pigeon
shoot, known as “The Dogwood Invitational,” on his private land in
Granville County. Plaintiff has sponsored, organized, and operated
the pigeon shoots since 1987. Contestants participate by invitation
only, and each contestant pays $275.00 per day to participate.
According to plaintiff’s response to interrogatories, the pigeon shoot
is conducted as follows: “Each contestant faces a ring. Inside the ring
are a number of boxes which are opened on cue. An individual ferel
[sic] pigeon flies from a particular box. The feral pigeon serves as a
target at which the contestant shoots.” The last two pigeon shoots
conducted before institution of this action utilized approximately
40,000 pigeons each. Pigeons that are killed by the contestants are
buried, whereas pigeons that are merely injured are “dispatched
promptly” and buried. Plaintiff claims to have spent $500,000 in capi-
tal improvements to his land to further the pigeon shoots and further
claims that the pigeon shoots provide approximately fifty percent of
his net income.

In response to interrogatories, plaintiff answered that the Dis-
trict Attorney for the Ninth Prosecutorial District, which covers
Granville County, “notified the Plaintiff, through counsel, that he
considers the conduct at the Dogwood Invitational to be in violation
of amended N.C.G.S. § 14-360 [entitled “Cruelty to animals; construc-
tion of section”] and that if given the opportunity, he will prosecute
the Plaintiff.” Thus, the District Attorney appears to have determined

1. The complaint names “Michael F. Easley, Attorney General for the State of
North Carolina,” as a defendant. However, as Michael F. Easley no longer holds that
office, Roy Cooper, the current Attorney General, is automatically substituted as a
party pursuant to Rule 38(c) of the North Carolina Rules of Appellate procedure.
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that the 1998 amendments to the statute, see Act of Oct. 30, 1998, ch.
212, sec. 17.16(c), 1997 N.C. Sess. Laws 937, 1192, brought plaintiff’s
pigeon shoots within the purview of the statute. After re-
ceiving this threat of prosecution, plaintiff filed the complaint for
declaratory judgment praying the trial court to declare that plaintiff’s
pigeon shoots do not violate the statute; that the statute is unconsti-
tutional as applied to plaintiff; that the statute is unconstitutionally
vague; and that defendants be enjoined from enforcing the statute
against plaintiff.

On 9 May 2000 the trial court denied defendants’ motion to dis-
miss pursuant to North Carolina Rules of Civil Procedure 12(b)(1)
and 12(b)(6), and for summary judgment pursuant to Rule 56 as to the
misdemeanor portion of N.C.G.S. § 14-360. Further, the trial court
granted summary judgment in favor of plaintiff as to the mis-
demeanor portion of N.C.G.S. § 14-360, decreeing that portion
“constitutionally deficient and void.” Accordingly, the trial court
permanently enjoined defendants from enforcing that portion of the
statute against plaintiff.

A unanimous panel of the Court of Appeals reversed the trial
court’s ruling. Malloy v. Easley, 146 N.C. App. 66, 74, 551 S.E.2d 911,
916 (2001). The Court of Appeals held that the action was beyond the
scope of the Declaratory Judgment Act, N.C.G.S. ch. 1, art. 26 (2001),
and, therefore, should have been dismissed pursuant to Rule 12(b)(1)
of the North Carolina Rules of Civil Procedure. Malloy, 146 N.C. App.
at 74, 5561 S.E.2d at 916. In reaching its holding, the Court of Appeals
determined that the issues raised “necessarily involve questions of
fact as well as questions of law,” id. at 72, 551 S.E.2d at 915, and that
plaintiff failed to establish that prosecution would result in loss of
fundamental human rights or property interests, id. at 73, 551 S.E.2d
at 915-16. This Court allowed plaintiff’s petition for writ of certiorari
to review the decision of the Court of Appeals.

The sole issue before this Court is whether jurisdiction exists to
grant a declaratory judgment regarding the constitutionality of the
statute in question. Whether a court has jurisdiction is a question of
law determinable by this Court on appeal. See, e.g., Union Carbide
Corp. v. Davis, 2563 N.C. 324, 327, 116 S.E.2d 792, 794 (1960); see also
Lemmerman v. A.T. Williams Oil Co., 318 N.C. 577, 580, 350 S.E.2d
83, 85 (1986). The Declaratory Judgment Act states that courts “shall
have power to declare rights, status, and other legal relations,
whether or not further relief is or could be claimed.” N.C.G.S. § 1-253.
Accordingly, any person “whose rights, status or other legal relations
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are affected by a statute . . . may have determined any question of
construction or validity arising under the . . . statute . . . and obtain a
declaration of rights, status, or other legal relations thereunder.”
N.C.G.S. § 1-254.

However, “‘the apparent broad terms of the [Declaratory
Judgment Act] do not confer upon the court unlimited jurisdiction of
a merely advisory nature to construe and declare the law.” ” State ex
rel. Edmisten v. Tucker, 312 N.C. 326, 338, 323 S.E.2d 294, 303 (1984)
(quoting Town of Tryon v. Duke Power Co., 222 N.C. 200, 203, 22
S.E.2d 450, 452 (1942)). Thus, “jurisdiction under the Declaratory
Judgment Act may be invoked only in a case in which there is an
actual or real existing controversy between parties having adverse
interests in the matter in dispute.” Tucker, 312 N.C. at 338, 323 S.E.2d
at 303.

Persons directly and adversely affected by the decision may
be expected to analyze and bring to the attention of the court all
facets of a legal problem. Clear and sound judicial decisions may
be expected when specific legal problems are tested by fire in the
crucible of actual controversy. So-called friendly suits, where,
regardless of form, all parties seek the same result, are “quick-
sands of the law.”

City of Greensboro v. Wall, 247 N.C. 516, 520, 101 S.E.2d 413, 416-17
(1958).

The case before us presents an actual existing controversy
between parties with adverse interests. The uncontroverted evidence
shows that plaintiff conducted the pigeon shoots in a substantially
identical manner twice a year for twelve years before filing this
action. No question is in dispute about the birds used—how they are
gathered, how the actual shooting is conducted, how the birds are
killed, and how the birds are disposed of. Nor is any other material
fact in dispute. Given that the uncontroverted evidence shows that
plaintiff has conducted the pigeon shoots in the same manner for
such an extended period of time, and with such regularity and fre-
quency, this controversy rises above mere speculation that he will
conduct the pigeon shoots in the same manner in the future. Thus,
this case presents a concrete and real controversy, as opposed to
mere speculation as to future conduct; therefore, plaintiff is not
seeking an advisory opinion from this Court.

Likewise, the record is clear that the parties have adverse inter-
ests. Plaintiff, given the amount of money he has invested in the
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pigeon shoots and the amournt of income he derives therefrom, is sit-
uated to advocate strongly his position that the statute is unconstitu-
tional. Likewise, defendants, who represent the State and are charged
with enforcing its laws, are situated to advocate strongly that the
statute is constitutional. Thus, the basic requirement of a real contro-
versy between parties with adverse interests is satisfied in this case.

However, even when an actual controversy exists between
adverse parties, declaratory judgment is not generally available to
challenge the constitutionality of a criminal statute. See, e.g., Tucker,
312 N.C. at 349, 323 S.E.2d at 309 (“It is widely held that a declaratory
judgment is not available to restrair enforcement of a criminal pros-
ecution,” especially where a criminal action is already pending.);
Jernigan v. State, 279 N.C. 556, 560, 184 S.E.2d 259, 263 (1971) (“A
declaratory judgment is a civil remedy which may not be resorted to
to try ordinary matters of guilt or innocence.”); Chadwick v. Salter,
254 N.C. 389, 394, 119 S.E.2d 158, 162 (1961) (“Ordinarily, the consti-
tutionality of a statute . . . will not be determined in an action to
enjoin its enforcement.”). Nevertheless, a declaratory judgment
action to determine the constitutionality of a criminal statute prior to
prosecution is not completely barred. For example, in Calcutt v.
McGeachy, 213 N.C. 1, 195 S.E. 49 (1938), the plaintiff, a manufacturer
and distributer of amusement machines, was threatened with prose-
cution under a statute making possession of slot machines illegal and
authorizing their seizure by authorities. /d. at 4, 195 S.E. at 49-50. The
Court, noting that the plaintiff’s action was proper under the
Declaratory Judgment Act, determined that the statute in question
was constitutional. Id. at 4, 9, 195 S.E. at 49, 54.

This Court has enunciated what a plaintiff must show in
order to seek a declaratory judgment that a criminal statute is
unconstitutional.

The key to whether or not declaratory relief is available to deter-
mine the constitutionality of a criminal statute is whether the
plaintiff can demonstrate that a criminal prosecution is immi-
nent or threatened, and that he stands to suffer the loss of either
fundamental human rights or property interests if the criminal
prosecution is begun and the criminal statute is enforced.

Tucker, 312 N.C. at 350, 323 S.E.2d at 310.

We agree with the Court of Appeals’ holding that “the record does
establish that the State has threatened plaintiff with prosecution
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under the statute if plaintiff hosts a subsequent pigeon shoot.”
Malloy, 146 N.C. App. at 72, 551 S.E.2d at 915. Plaintiff stated in
response to interrogatories that the District Attorney “notified the
Plaintiff, through counsel, that he considers the conduct at the
Dogwood Invitational to be in violation of amended N.C.G.S. § 14-360
and that if given the opportunity, he will prosecute the Plaintiff.”
This unrefuted allegation clearly satisfies plaintiff’s burden to allege
imminent or threatened prosecution.

However, the Court of Appeals incorrectly held that plaintiff
failed to show that he stands to suffer the loss of either fundamental
human rights or property interests if the prosecution is begun and the
criminal statute is enforced. Id. at 73, 551 S.E.2d at 915-16.

This Court has held that “[ajn Act will be declared unconstitu-
tional and its enforcement will be enjoined when it clearly appears
either that property or fundamental human rights are denied in viola-
tion of constitutional guarantees.” Roller v. Allen, 245 N.C. 516, 518,
96 S.E.2d 851, 854 (1957), quoted in Jernigan, 279 N.C. at 562, 184
S.E.2d at 264 (applying Roller to declaratory judgment action regard-
ing a penal statute). After announcing this right, the Court in Roller
immediately explained that “ ‘[t]he right to conduct a lawful business,
or to earn a livelihood, is regarded as fundamental.” ” Roller, 245 N.C.
at b18-19, 96 S.E.2d at 854 (quoting McCormick v. Proctor, 217 N.C.
23, 31, 6 S.E.2d 870, 876 (1940) (Stacy, C.J., concurring)). Thus, if
plaintiff can show that the statute’s enforcement, if unconstitutional,
will deny him his fundamental right to conduct a lawful business or
to earn a livelihood, this second criterion is satisfied.

Plaintiff alleges that he receives fifty percent of his income from
conducting the pigeon shoots. Furthermore, he alleges that he has
expended $500,000 in capital improvements to his land in furtherance
of the pigeon shoots. Based on these facts, the pigeon shoots consti-
tute a substantial portion of plaintiff’s livelihood. If the statute is,
indeed, unconstitutional, then its enforcement will deny plaintiff his
fundamental right to conduct a lawful business. Thus, as to plaintiff’s
claims that the statute is unconstitutionally vague and overbroad,
that the statute permits an unconstitutional delegation of legislative
power, and that the unconstitutional portions of the statute are not
severable from the remainder of the statute, plaintiff has sufficiently
alleged facts to establish the second criterion.

The rationale of the Court of Appeals on this issue is unper-
suasive. The Court of Appeals held that, if the statute is con-
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stitutional, plaintiff’s fundamental rights are not violated by enforce-
ment of the statute. Conversely, if the statute is unconstitutional,
plaintiff’s fundamental rights will be vindicated at trial as the statute
will be held unconstitutional. This analysis is not consistent with this
Court’s language in Jernigan, where the Court acknowledged the
possibility of granting declaratory judgment where an unconstitu-
tional statute impinges upon a fundamental right. Jernigan, 279 N.C.
at 562, 184 S.E.2d at 264. Accordingly, we reject the Court of Appeals’
rationale.

Moreover, we note that plaintiff has also demonstrated that he
stands to suffer the loss of property rights if the statute is enforced.
In holding that no property interest is at stake, the Court of Appeals
reasoned that the statute did not authorize confiscation or removal of
plaintiff’s property and, thus, under Chadwick, 254 N.C. 389, 119
S.E.2d 158, no property interests are implicated. Malloy, 146 N.C.
App. at 73, 551 S.E.2d at 915. We disagree with the Court of Appeals’
application of Chadwick. In Chadwick, the plaintiffs owned cattle
that roamed unrestrained on property on the Outer Banks not owned
by the plaintiffs. Chadwick, 254 N.C. at 394, 119 S.E.2d at 162. The
plaintiffs challenged a 1957 act allowing for prosecution of the owner
of freely roaming cattle and a 1959 act allowing for confiscation of
freely roaming cattle. Id. at 390, 119 S.E.2d at 159. The Court, noting
that the plaintiffs did not own the land where the cattle roamed, held
that declaratory judgment as to the 1957 act was improper as that act
allowed for prosecution only rather than confiscation of the cattle.
Id. at 394-95, 119 S.E.2d at 162. The Court then held that declaratory
judgment as to the constitutionality of the 1959 Act was appropriate
as that act allowed for the immediate confiscation of the cattle with-
out any judicial process. Id. at 396, 119 S.E.2d at 163.

Thus, the Court considered the property interest in question to be
possession of the cattle. So long as possession of the cattle was not
at issue, no property right was at issue. Accordingly, the Court held
that declaratory judgment was not appropriate for the 1957 act
(which did not authorize seizure of the cattle) but was appro-
priate for the 1959 act (which allowed seizure of the cattle).
Assuming arguendo that Chadwick mandates that the only property
interest which may sustain a declaratory judgment action is the right
of possession, such a mandate is limited, upon the facts of that case,
to chattel. As the rights of a landowner were not at issue in
Chadwick, the opinion sheds no light upon whether, in a case in-
volving land, possession of the land is the only property interest
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triggering jurisdiction for declaratory judgment or whether the
owner’s use of that land is also a triggering property interest. We hold
that usage of one’s land is a property interest sufficient to invoke
declaratory judgment.

The Court of Appeals further held that this Court’s opinion in
Jernigan mandates that declaratory judgment is appropriate only
where the case presents no questions of fact. Malloy, 146 N.C. App. at
72, 551 S.E.2d at 915. However, the portion of Jernigan cited by the
Court of Appeals, and relied upon by defendants in their brief, deals
with the impropriety of declaratory judgment actions when prosecu-
tion has already begun. Jernigan, 279 N.C. at 560-61, 184 S.E.2d at
263. In that context, the Court in Jernigan quoted a New York case
which stated that the rationale prohibiting declaratory judgment
where prosecution has already begun is inapplicable where the “ ‘cru-
cial question is one of law, since the question of law will be decided
by the court in any event and not by the triers of the facts.”” Id.
(quoting Bunis v. Conway, 17 A.D.2d 207, 208, 234 N.Y.S.2d 435, 437
(N.Y. App. Div. 1962)). Thus, while Jernigan stands for the proposi-
tion that declaratory judgment may be appropriate when prosecution
is pending if only questions of law are at issue, it does not create a
requirement that all declaratory judgment actions present only
questions of law.

In summary, we hold that this case presents an actual controversy
between parties with adverse interests. Furthermore, plaintiff has
sufficiently alleged imminent prosecution and that he stands to lose
fundamental human rights and property interests if the statute is
enforced and is later determined to be unconstitutional. Accord-
ingly, the trial court properly denied defendants’ motion to dismiss
pursuant to Rule 12(b)(1). We, therefore, remand this case to
the Court of Appeals for decision on the merits of the underlying
action.

REVERSED.
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STATE OF NORTH CAROLINA v. JAMES R. WOODS

No. 667A01
(Filed 28 June 2002)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 146 N.C. App. 686, 554 S.E.2d
383 (2001), affirming an order entered 16 May 2000 by Smith (W.
Osmond, III), J., in Superior Court, Caswell County. Heard in the
Supreme Court 15 May 2002.

Roy Cooper, Attorney General, by John G. Barnwell, Assistant
Attorney General, for the State.

George B. Daniel, PA. by John M. Thomas, for defendant-
appellant.

PER CURIAM.

AFFIRMED.
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STATE OF NORTH CAROLINA v. EGAN LARKE TABRON

No. 686PAO1
(Filed 28 June 2002)

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 147 N.C. App. 303, 556 S.E.2d
584 (2001), finding no error as to one judgment and vacating a second
Jjudgment, both judgments entered by Hight, J., on 11 May 2000 in
Superior Court, Wake County. Heard in the Supreme Court 14 May
2002.

Roy Cooper, Attorney General, by Kathryn J. Thomas, Assistant
Attorney General, for the State-appellant.

John T. Hall for defendant-appellee.
PER CURIAM.

DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED.
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CITY OF NEW BERN, A MunicipaL CorPORATION V. CARTERET-CRAVEN ELECTRIC
MEMBERSHIP CORPORATION

No. 450PA01
(Filed 16 August 2002)

Utilities— competing electric companies—two buildings—
premises—separate metering
The trial court erred by concluding that a new veterinary
hospital building constructed by an electric customer remained
part of an existing adjoining premises for purposes of N.C.G.S.
§8 160A-331 and 160A-332 requiring continued electric service
from plaintiff original supplier, because the new building became
a new premises initially requiring electric services under the
terms of the Electric Territorial Act of 1965 and thus was eligible
to receive electric service from a new supplier that the customer
chose such as defendant based on the facts that: (1) the new hos-
pital building throughout all relevant periods was and today
remains separately metered, and the charges for its electrical
service were calculated independently of charges for service to
the old hospital building; (2) the question or fact of duplication of
lines is irrelevant since from the outset both parties had lines well
within three hundred feet of both buildings, with defendant’s
lines being closest to the new building, and the customer is
located within a municipality without a primary supplier; (3) the
use of the same address for both premises was merely a request
granted by the post office, and the fact that both buildings used
the same level of electric service is not material; (4) there is no
evidence that the veterinarians constructed an entirely new clinic
for the purpose of facilitating a change in electric service, and
there is no evidence that defendant took part in any improper
action to induce the hospital to switch providers; and (5) written
consent under N.C.G.S. § 160A-332(a)(3) is only required for a
change in service to the same premises, and there are only two
secondary suppliers involved.

On discretionary review pursuant to N.C.G.S. § TA-31 of a unani-
mous decision of the Court of Appeals, 145 N.C. App. 140, 548 S.E.2d
845 (2001), affirming an order for summary judgment entered by
Ragan, J., on 8 March 2000 in Superior Court, Craven County. Heard
in the Supreme Court 12 February 2602.
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Poyner & Spruill LLP, by Nancy B. Essex and Gregory S.Camp;
and J. Phil Carlton, for plaintiff-appellee.

Taylor & Taylor, by Nelson W. Taylor, III, for defendant-
appellant.

Poyner & Spruill LLP, by Richard J. Rose, on behalf of
ElectriCities of North Carolina, Inc., amicus curiae.

North Carolina Electric Membership Corporation, by Susan
Barry, Associate General Counsel, and Robert B. Schwentker,
General Counsel, amicus curiae.

Adams Kleemeier Hagan Hannah & Fouts, by R. Harper
Heckman and Gregory T. Higgins, on behalf of Duke Energy
Corporation, amicus curiae.

LAKE, Chief Justice.

The question presented for review in this case is whether a new
building constructed by an electric customer remained part of an
existing, adjoining “premises” requiring continued electric service
from its original supplier, or whether such building became a
“premises initially requiring electric service” under the terms of the
Electric Territorial Assignment Act of 1965 (the “Electric Act”), and
thus was eligible to receive electric service from a new supplier,
Carteret-Craven Electric Membership Corporation. See N.C.G.S.
§ 160A-332(a)(3) (2001). The Court of Appeals affirmed the trial
court, holding that the new building was part of the existing
“premises” and that the existing service provider, the City of New
Bern, therefore retained its exclusive right to provide electric service
to the electric customer. City of New Bern v. Carteret-Craven Elec.
Membership Corp., 145 N.C. App. 140, 145-46, 548 S.E.2d 845, 848-49
(2001). For the reasons set forth below, we conclude otherwise and
reverse the decision of the Court of Appeals.

This dispute revolves around the question of which electric serv-
ice provider maintains the right to provide electric service to the
Havelock Animal Hospital in Havelock, North Carolina. Havelock is a
municipal corporation located in Craven County, North Carolina,
which does not own or operate its own municipal electric system.
Plaintiff City of New Bern is a municipal corporation in Craven
County that owns and operates a municipal electric distribution sys-
tem. See N.C.G.S. § 160A-312 (2001). Defendant Carteret-Craven
Electric Membership Corporation (“CCEMC”) is an electric member-
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ship cooperative organized pursuant to chapter 117, article 2 of the
North Carolina General Statutes, titled “Electric Membership
Corporations,” and authorized under N.C.G.S. § 117-18 to contract
for the sale of electricity. Both plaintiff and defendant serve cus-
tomers in Havelock, which is located approximately sixteen miles
from New Bern.

In the late 1950s, plaintiff began providing electric service to a
veterinary clinic located in Havelock at 415 Miller Boulevard and
owned at that time by Dr. Rodman Lancaster, D.V.M. Sometime during
the 1970s, Dr. William P. McClees, Jr., D.V.M., operated a veterinary
clinic at this location and first leased and later bought the building in
1978. Thereafter, Dr. McClees formed a corporation, the Havelock
Animal Hospital, with Dr. Larry S. Paul, Jr., D.V.M., to operate the vet-
erinary practice, and a partnership, the Havelock Animal Clinic, to
own the real estate used by the hospital.

In 1986, the partnership bought from Vance and Ruth Harrington
property located adjacent to the existing hospital. In October 1995,
the two veterinarians began construction of a new hospital building
located entirely on the land purchased from the Harringtons. Workers
completed construction of this building in the autumn of 1996. In
order to avoid the expenses of printing new stationery and of chang-
ing their advertisements, the clinic received permission from the
post office to use the old address, 415 Miller Boulevard, for the new
building even though it is actually located at a different, adjoining
location, at 413 Miller Boulevard.

Plaintiff City of New Bern provided electric service to the old
building. After construction began on the new building, Dr. Paul con-
tacted defendant CCEMC and askecd that it provide service to the new
building. In March 1996, the hospital filed a membership application
with CCEMC, and CCEMC began supplying electric service to the
new building. At this time, only some x-ray equipment was located in
the new building. During the construction of the new building, the
veterinarians continued to work out of their old building. In August
1996, the doctors moved all operations except the kennel into the
new building. The doctors moved the kennel in September 1996.
Plaintiff discontinued electric service to the old building on 24
September 1996, at the request of the doctors. In February 1997, the
doctors demolished the older building. From March until September
1996, the two buildings were separately billed and metered, and the
charges for electric power were calculated independently for each of
the buildings.
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At the time construction of the new clinic began in October 1995,
both plaintiff and defendant had existing electric lines located so that
the new building was entirely within three hundred feet of each
party’s lines. The municipality of Havelock has never issued a fran-
chise to any electric company or supplier. Both parties agree that
each is a “secondary supplier” for Havelock, as such term is defined
under the Electric Act. “Secondary supplier” is there defined as “a
person, firm, or corporation that furnishes electricity at retail to one
or more consumers other than itself within the limits of a city but is
not a primary supplier.” N.C.G.S. § 160A-331(5) (2001).

On 20 January 1999, New Bern brought this action against
CCEMC, alleging that defendant had violated plaintiff’s exclusive
statutory right to provide electric service to the hospital. Plaintiff
requested a permanent injunction and sought damages. On 18
February 1999, defendant filed its answer to the complaint denying
that plaintiff had an exclusive right to serve the hospital. On 21
December 1999, plaintiff filed a motion for summary judgment. On 8
March 2000, the trial court entered an order granting partial summary
judgment for plaintiff. In its order, the trial court enjoined defendant
from providing electric service to the clinic and ordered it to discon-
nect its service. The trial court also held that plaintiff should begin
service to the clinic within fourteen days from entry of the order. The
trial court ordered that plaintiff recover damages from defendant in
an amount to be determined at a subsequent trial on the issue.

Defendant filed its notice of appeal on 16 March 2000. On 9 May
2000, the trial court entered an order suspending execution and
enforcement of the order granting partial summary judgment until a
final decision of this matter on appeal, and defendant posted a bond
in the amount of $3,000 for the payment of such costs and damages
as might be incurred or suffered by plaintiff if it should be found to
be wrongfully injured by that order. The Court of Appeals affirmed
the trial court’s decision, and this Court subsequently granted defend-
ant’s petition for discretionary review.

Thus, the fact-specific question before this Court is whether
plaintiff New Bern possesses the exclusive statutory right to provide
electric service to the veterinary hospital now operating in its new
building. Plaintiff contends that the Court of Appeals correctly deter-
mined that both the old and the new hospital buildings constitute the
same “premises” for purposes of N.C.G.S. §§ 160A-331 and 160A-332,
and therefore plaintiff has the exclusive right to provide electric serv-
ice to the clinic. Defendant counters that the new hospital building is
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part of a separate “premises,” and thus, it may provide electric serv-
ice to the clinic pursuant-to the doctors’ request. We agree with
defendant and hold that under the specific facts of this case, the cus-
tomer hospital, pursuant to the Electric Act, was free to choose
CCEMC to provide its electric service.

Chapter 160A, article 16, part 2 of the Electric Act, en-
titled “Electric Service in Urban Areas,” and codified at N.C.G.S.
§§ 160A-331 through 160A-338, governs the provision of electric serv-
ice within a municipality such as Havelock. The Electric Act was
intended to resolve the disputes of electric suppliers with limited lit-
igation. See State ex rel. Util. Comm'n v. Lumbee River Elec.
Membership Corp., 275 N.C. 250, 258, 166 S.E.2d 663, 669 (1969). The
language of the Electric Act was carefully chosen to provide certainty
with respect to service rights and to promote orderly competition
among electric suppliers. See Domestic Elec. Serv., Inc. v. City of
Rocky Mount, 285 N.C. 135, 141, 203 S.E.2d 838, 842 (1974). The
Electric Act, however, does not address specifically all situations—
such as the one before the Court today—that may arise between sup-
pliers. Nevertheless, given the intent of the Electric Act, a close
examination of the applicable statutes provides guidance for our
decision in this unique situation. Section 160A-332(a) provides, in
pertinent part:

(a) The suppliers of electric service inside the corporate lim-
its of any city in which a secondary supplier was furnishing elec-
tric service on the determination date . . . shall have rights and be
subject to restrictions as follows:

(1) The secondary supplier shall have the right to serve
all premises being served by it, or to which any of its
facilities are attached, on the determination date.

(3) Any premises initially requiring electric service after
the determination date which are located wholly
within 300 feet of a secondary supplier’s lines and
wholly within 300 feet of another secondary sup-
plier’s lines, but wholly more than 300 feet from the
primary supplier’s lines, as the lines of all suppliers
existed on the determination date, may be served by
the secondary supplier which the consumer chooses,
and no other supplier shall thereafter furnish electric



128 IN THE SUPREME COURT

CITY OF NEW BERN v. CARTERET-CRAVEN ELEC. MEMBERSHIP CORP.
[356 N.C. 123 (2002)]

service to such premises, except with the written
consent of the supplier then serving the premises.

N.C.G.S. § 160A-332(a)(1)(3) (emphasis added).

In the instant case, Havelock is not serviced by a “primary sup-
plier,” as defined by section 160A-331(4), because the municipality
neither “owns and maintains its own electric system” nor contracts
with another entity to do the same. N.C.G.S. § 160A-331(4). The par-
ties agree, however, that they are both “secondary suppliers” for
Havelock, as defined by N.C.G.S. § 160A-331(5). They also agree
that the applicable “determination date” is 20 April 1965. See N.C.G.S.
§8 160A-331(1b), 160A-332(a)(3). As of that date, both plaintiff and
defendant maintained power lines within the boundaries of Havelock,
and the veterinary clinic was “wholly within 300 feet” of the lines of
both electric companies. See N.C.G.S. § 160A-332(a)(3).

The only disagreement by the parties, and thus the disposi-
tive question on appeal, is whether the new hospital building
is a “premises initially requiring electric service.” N.C.G.S.
§ 160A-332(a)(3). The Electric Act of 1965 defines “premises” as

the building, structure, or facility to which electricity is being or
is to be furnished. Two or more buildings, structures, or facilities
that are located on one tract or contiguous tracts of land and are
used by one electric consumer for commercial, industrial, institu-
tional, or governmental purposes, shall together constitute one
“premises,” except that any such building, structure, or facility
shall not, together with any other building, structure, or facility,
constitute one “premises” if the electric service to it is sepa-
rately metered and the charges for such service are calculated
independently of charges for service to any other building,
structure, or facility.

N.C.G.S. § 160A-331(3) (emphasis added).

“When the language of a statute is clear and unambiguous, it must
be given effect and its clear meaning may not be evaded by an admin-
istrative body or a court under the guise of construction.” State ex rel.
Util. Comm’n v. Edmisten, 291 N.C. 451, 465, 232 S.E.2d 184, 192
(1977); see also Hlasnick v. Federated Mut. Ins. Co., 353 N.C. 240,
244, 539 S.E.2d 274, 277 (2000). Thus, a close examination of the lan-
guage of section 160A-331(3) is required to determine the rights of the
parties in the instant case.
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Plaintiff correctly observes that the new hospital building is
located on a tract of land contiguous to the land on which the old hos-
pital stood and that it is used by the same electric consumer for the
identical commercial purpose. While the definition of the term
“premises” states that “[t]wo or more buildings . . . that are located on
one tract or contiguous tracts of land and are used by one electric
consumer for commercial . . . purposes, shall together constitute one
‘premises,” ” N.C.G.S. § 160A-331(3), these facts are not dispositive of
the issue.

The definition of “premises” also contains a very specific ex-
ception: “any such building . . . shall not, together with any other
building, . . . constitute one ‘premises’ if the electric service to it is
separately metered and the charges for such service are calculated
independently of charges for service to any other building.” Id.
(emphasis added).

The new hospital building throughout all relevant periods was
and today remains “separately metered,” and the charges for its elec-
trical service were “calculated independently of charges for service”
to the old hospital building. Id. In March 1996, the hospital filed a
membership application with CCEMC, and defendant began electric
service to the new building. The veterinarians moved all hospital
operations into the new building by September 1996. In February
1997, the doctors demolished the clder building. Thus, from March
until September 1996, the two buildings were separately metered and
billed, and the charges for electric power were calculated indepen-
dently for each. The hospital falls squarely within the exception-to the
general definition provided in section 160A-331(3), and thus the old
and new hospital buildings do not constitute one “premises” for pur-
poses of the Electric Act.

Having determined that the new hospital building is a separate
“premises” under section 160A-331(3), we next examine N.C.G.S.
§ 160A-332(a)(3) to determine the rights of the customer to choose its
electric service provider. Both plaintiff and defendant are “secondary
suppliers” for the municipality of Havelock, N.C.G.S. § 160A-331(5),
and competition between them for the animal hospital’s business is
governed by section 160A-332(a)(3).

As of the determination date, both plaintiff and defendant had
existing electric lines located “wholly within 300 feet” of the original
building. These lines were also in place at the time construction of the
new premises began in October 1995. Section 160A-332(a)(3) speaks
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in terms of the premises, not the customer, “initially requiring electric
service.” As the new hospital building constituted a new premises
under section 160A-331(3), it “initially requir[ed] electric service”
in March 1996, even if the same customer had previously used elec-
tricity for an identical commercial enterprise in the old building on
the adjoining tract. The veterinarians were therefore free to choose
from among competing secondary suppliers, pursuant to section
160A-332(a).

We note that generally the State strictly regulates where electric
service providers may do business and which consumers they may
serve. Customer choice is very limited in this context. See, e.g.,
N.C.G.S. § 160A-332. Nevertheless, where the State has chosen to
allow consumer choice, such as under section 160A-332(a)(3), “ ‘the
right of a potential user of electric power to choose between vendors
of such power seeking his patronage is not lightly to be denied.””
Domestic Elec., 285 N.C. at 143, 203 S.E.2d at 843 (quoting State ex
rel. Util. Comm’n v. Woodstock Elec. Membership Corp., 276 N.C.
108, 118, 171 S.E.2d 406, 413 (1970)); see also Blue Ridge FElec.
Membership Corp. v. Duke Power Co., 258 N.C. 278, 281, 128 S.E.2d
405, 407 (1962). Here, the veterinarians believed that defendant would
provide better electric service for their animal hospital, and under
these particular circumstances, they were free to choose this service
provider.

Plaintiff’s arguments for a contrary conclusion are not persua-
sive. The fact that New Bern already maintained service to the same
address does not change our analysis. As Justice Lake, Sr. stated for
this Court soon after the General Assembly passed the Electric Act,
“[ilf the Legislature has enacted a statute declaring the right of a sup-
plier of electricity to serve, notwithstanding the availability of the
service of another supplier closer to the customer, neither this Court
nor the Utilities Commission may forbid service by such supplier
merely because it will necessitate an uneconomic or unsightly dupli-
cation of transmission or distribution lines.” Lumbee River, 275 N.C.
at 257, 166 S.E.2d at 668. Further, under the circumstances of this
case, the question or fact of duplication of lines is irrelevant because
from the outset both parties had lines well within three hundred feet
of both buildings, with defendant’s lines being closest to the new
building.

Additionally, the use of the same address, 415 Miller Boulevard,
for both premises was merely a request granted by the post office and
does not change our conclusion. Customers already knew of the old
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address and location of the hospital, and continued use of the origi-
nal street number merely allowed the veterinarians to maintain their
same stationery and advertisements. This small matter of con-
venience should not be viewed as supportive of the clinic’s two build-
ings being one “premises” within the meaning of the statute. Nor is
the fact that both buildings used the same level of electric service
material to our analysis.

There also is no evidence that the veterinarians constructed an
entirely new clinic for the purpose of facilitating a change in electric
service. The doctors stated that a new building was necessary
because of the increased demands of their practice and the inade-
quacy of the old building. In fact, the construction of a new building
or facility, a large and expensive project, weighs heavily in favor of
defendant’s position. Such a project would not be undertaken merely
to gain a choice in electric service. There is no evidence that defend-
ant took part in any improper action to induce the hospital to switch
providers. In fact, Dr. Paul contacted CCEMC regarding service.
Furthermore, the separate metering of Havelock Animal Hospital’s
two buildings cannot be considered an attempt to circumvent the
Electric Act. In light of the fact that the new premises initially
required service in March 1996, and that the charges for this service
could be calculated separately, the customer was within its rights in
this case to obtain separate metering. Important to this conclusion is
the fact that all services performed in the old building were moved to
the new hospital, and the old building was demolished. The new
building thus required separate metering because of the old building’s
planned destruction after the completion of the hospital’s move.

Finally, plaintiff asserts that under subsections 160A-332(a)(3)
through (6), a secondary supplier has no right, without prior written
consent from the existing supplier, to commence service to a cus-
tomer who is already receiving service from another supplier who
has the right to provide service under the Electric Act. Here,
plaintiff did not give its written consent. Written consent, however, is
required only for a change in service to the same premises. N.C.G.S.
§ 160A-332(a)(3). In the instant case, there are only two secondary
suppliers involved, and section 160A-332(a)(3) clearly governs our
analysis.

While it may be true that the statutes under the Electric Act of
1965 do not expressly address the exact situation before the Court
today, we believe that our interpretation of the applicable provisions
best preserves the overall intent of the General Assembly, as
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expressed in the Electric Act, and protects the interests of electric
providers as well as customers. Given the very fact-specific nature of
the dispute before us, this situation will not arise often or otherwise
threaten the delicate balance struck by the General Assembly when
it enacted the Electric Act of 1965. Put simply, the time and expense
of constructing a new building and demolishing an old one would
rarely, if ever, be undertaken merely to effect a change of the electric
service provider.

We therefore conclude that the Havelock Animal Hospital was
entitled to choose defendant CCEMC as its electric service provider.
The customer is located within a municipality without a primary sup-
plier, and the two secondary suppliers involved have maintained dis-
tribution lines wholly within three hundred feet of the customer as of
the applicable determination date. When such a customer constructs
a new building that is separately metered and charges separately cal-
culated, and then demolishes the old building, the new building must
be considered a new premises under the Electric Act of 1965, and
such customer is free to choose the secondary supplier that it
believes will provide the best electric service to the new premises.
For the foregoing reasons, the decision of the Court of Appeals is
reversed, and this case is remanded to that court for further remand
to the trial court for disposition in accord with this opinion.

REVERSED AND REMANDED.

STATE OF NORTH CAROLINA v. WILLIAM ANTHONY HEARST

No. 684PA0]
(Filed 16 August 2002)

Probation and Parole; Sentencing— probation revocation—
activation of suspended sentence—time served credit for
attending IMPACT

The trial court erred in a probation violation case activating
a suspended sentence of six to eight months by refusing to
credit the eighty-one days defendant spent attending the
Intensive Motivational Program of Alternative Correctional
Treatment (IMPACT), and the case is remanded because: (1)
N.C.G.S. § 15-196.1 allows credit for commitment to or confine-
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ment in a state or local correctional, mental, or other institution;
(2) defendant’s decision to either attend IMPACT or be sentenced
to a longer period of incarceration cannot be found to be volun-
tary; (3) the conditions at IMPACT resembled imprisonment even
though there are no locked gates or fences; and (4) trainees had
no control over any daily activities while at IMPACT except for
thirty minutes a day, and a defendant placed on house arrest or
one required to visit a probation officer has no such restrictions.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 147 N.C. App. 298, 555 S.E.2d
357 (2001), affirming a judgment entered 10 August 2000 by Winner,
J., in Superior Court, Buncombe Ccunty. Heard in the Supreme Court
15 May 2002.

Roy Cooper, Attorney General, by Christopher W. Brooks,
Assistant Attorney General, for the State.

William H. Leslie, Assistant Public Defender, for defendant-
appellant.

N.C. Prisoner Legal Services, Inc., by Kari L. Hamel and Susan
H. Pollitt, amicus curiae.

LAKE, Chief Justice.

On 7 June 1998, defendant, William Anthony Hearst, was indicted
for felony possession with intent to sell and deliver a controlled
substance. He was also indicted for the misdemeanors of resisting a
public officer, assault on a government official, no operator’s license,
and hit and run property damage. On 13 July 1999, defendant pled
guilty to the charges. The trial court determined that defendant’s
prior record level was II and sentenced defendant in the presumptive
range of six to eight months. The trial court suspended defendant’s
sentence, placed him on supervised probation for sixty months, and
assigned him to the Intensive Supervision Program for twelve
months.

On 11 August 1999, defendant’s probation officer filed a probation
violation report. On 26 August 1999, the trial court modified defend-
ant’s terms of probation and ordered him to attend the Intensive
Motivational Program of Alternative Correctional Treatment
(IMPACT). Defendant spent eighty-one days at IMPACT and success-
fully completed the program on 18 November 1999. Defendant’s pro-
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bation officer filed two more violation reports, on 21 February and 29
February 2000. On 10 August 2000, the trial court ordered that defend-
ant’s probation be revoked and that the suspended sentence of six to
eight months be activated. Pursuant to N.C.G.S. § 15-196.1, defendant
requested both the eighty-one days spent at IMPACT and twenty-five
days spent in prior confinement for the charges be credited against
his sentence. The trial court allowed the twenty-five days’ credit but
denied credit for the eighty-one days.

Defendant appealed to the Court of Appeals, which affirmed the
trial court’s denial of credit toward defendant’s activated sentence for
the eighty-one days spent at IMPACT. Defendant subsequently filed a
notice of appeal with this Court based upon a substantial constitu-
tional question pursuant to N.C.G.S. § 7A-30(1) and a petition for dis-
cretionary review pursuant to N.C.G.S. § 7A-31(c). On 31 January
2002, this Court dismissed ex mero motu defendant’s notice of appeal
but allowed his petition for discretionary review.

In defendant’s first assignment of error, he contends the Court of
Appeals erred in affirming the trial court’s denial of credit toward
defendant’s activated sentence for the eighty-one days spent at
IMPACT. Specifically, defendant argues that he was “committed to or
confined in a state or local correctional, mental or other institution”
while at IMPACT and that he was therefore entitled to the credit. See
N.C.G.S. § 15-196.1 (2001). We agree.

N.C.G.S. § 15-196.1, titled “Credits Allowed,” is the statute which
controls the trial court’s application of credit for time served in sen-
tencing defendants upon probation revocation. This statute provides:

The minimum and maximum term of a sentence shall be cred-
ited with and diminished by the total amount of time a defendant
has spent, commilted to or in confinement in any State or local
correctional, mental or other institution as a result of the charge
that culminated in the sentence. The credit provided shall be cal-
culated from the date custody under the charge commenced and
shall include credit for all time spent in custody pending trial,
trial de novo, appeal, retrial, or pending parole, probation, or
post-release supervision revocation hearing: Provided, however,
the credit available herein shall not include any time that is cred-
ited on the term of a previously imposed sentence to which a
defendant is subject.

N.C.G.S. § 15-196.1 (emphasis added).
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In State v. Farris, 336 N.C. 552, 444 S.E.2d 182 (1994), this Court
interpreted N.C.G.S. § 15-196.1 in regard to whether time served as a
special condition of probation should be credited against a sus-
pended sentence activated upon revocation of probation. The trial
court in that case placed the defendant on special probation pursuant
to N.C.G.S. § 15A-1351 with an active sentence of ninety days. Id. at
553, 444 S.E.2d at 183. N.C.G.S. § 15A-1351 allows a trial court to
order a defendant to submit to a period or periods of imprison-
ment in a local confinement facility or in the custody of the
Department of Correction as a condition of special probation.
N.C.G.S. § 15A-1351(a) (2001). This Court rejected the State’s argu-
ment that imprisonment imposed as a condition of special probation
is like any other probation condition and thus should not be credited
against an activated sentence. Farris, 336 N.C. at 555, 444 S.E.2d at
184. In Farris, we concluded that the language of N.C.G.S. § 15-196.1
demonstrated “the legislature’s intention that a defendant be credited
with all time defendant was in custody and not at liberty as the result
of the charge.” Id. at 556, 444 S.E.2d at 185.

The State contends, in the instant case, that defendant was not
“committed to or confined” while in IMPACT and thus was not en-
titled to credit. Specifically, the State argues that statutory changes
made to the IMPACT program in December 1998 demonstrate the leg-
islature’s intent that the IMPACT program not be a period of confine-
ment or imprisonment. The State further contends that based upon
this Court’s opinion in Farris, the key issue is whether defendant was
“in custody” while in IMPACT. According to the State’s argument, the
nature of the program itself, and defendant’s testimony at his proba-
tion violation hearing, demonstrate he was not “in custody” and
therefore was not entitled to jail credit.

N.C.G.S. § 15A-1343(bl) lists special conditions of probation.
One of the special conditions of probation includes the IMPACT pro-
gram. See N.C.G.S. § 15A-1343(b1)(2a) (2001). Under the original lan-
guage in N.C.G.S. § 15A-1343(b1), a defendant ordered to attend
IMPACT must “submit to a period of confinement in a facility oper-
ated by the Department of Correcrion for a minimum of 90 days or a
maximum of 120 days under special probation . . . with the Intensive
Motivational Program of Alternative Correctional Treatment.”
N.C.G.S. § 15A-1343(b1)(2a) (amendment effective 1 December
1998).

In a section of the Operations and Capital Improvement
Appropriations Act of 1998 titled “Convert IMPACT to Residential
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Program,” the North Carolina General Assembly amended the
IMPACT program. Act of Oct. 30, 1998, ch. 212, sec. 17.21, 1997 N.C.
Sess. Laws 937, 1,200 (amending N.C.G.S. §§ 15A-1343(bl) and
15A-1343.1). The amended version of N.C.G.S. § 15A-1343(b1)(2a)
requires a defendant to “[s]Jubmit to a period of residential treat-
ment” in the IMPACT program, rather than “a period of confine-
ment.” The remainder of the statute did not change in any substantial
form.

The legislature also amended N.C.G.S. § 15A-1343.1, which sets
out criteria for selecting and sentencing defendants to IMPACT. Id.
The amendment added language stating that IMPACT “shall be a res-
idential program” as defined by N.C.G.S. § 15A-1340.11(8). This
statute defines “residential program” as a program where a defendant
“is required to reside in a facility for a specified period and to partic-
ipate in activities such as counseling, treatment, social skills training,
or employment training, conducted at the residential facility or at
other specified locations.” N.C.G.S. § 15A-1340.11(8) (2001) (em-
phasis added).

On appeal, the Court of Appeals agreed with the State and con-
cluded that the “General Assembly’s action in converting IMPACT to
a residential program . . . acknowledged that participation in IMPACT
is a lesser sanction than commitment to or confinement in a state
institution.” State v. Hearst, 147 N.C. App. 298, 302, 5565 S.E.2d 357,
360 (2001). In reaching this determination, the Court of Appeals
noted that it recently considered N.C.G.S. § 15-196.1 in relation to
house arrest and held that time spent under house arrest does not
constitute confinement and is not entitled to credit. Id. at 301, 555
S.E.2d at 359 (citing State v. Jarman, 140 N.C. App. 198, 206, 535
S.E.2d 875, 880 (2000)). The Court of Appeals also found that de-
fendant was “no more entitled to credit for time spent in the IMPACT
program than he is for time spent during required visits with his pro-
bation officer.” Hearst, 147 N.C App. at 303, 5556 S.E.2d at 361.
Therefore, based upon the above determinations, the Court of
Appeals held that the IMPACT program was not “sufficiently incar-
cerative as to be ‘custodial’ ” and that defendant was not entitled to
credit against his active sentence. Id. We disagree.

“‘Criminal statutes are to be strictly construed against the
State.” ” State v. Raines, 319 N.C. 258, 263, 3564 S.E.2d 486, 489 (1987)
(quoting State v. Glidden, 317 N.C. 557, 561, 346 S.E.2d 470, 472
(1986)). “The intent of the legislature controls the interpretation of a
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statute.” State v. Green, 348 N.C. 588, 596, 502 S.E.2d 819, 824 (1998),
cert. denied, 525 U.S. 1111, 142 L. Ed. 2d 783 (1999). “Words in a
statute generally must be construed in accordance with their com-
mon and ordinary meaning, unless a different meaning is apparent or
clearly indicated by the context.” Raines, 319 N.C. at 262, 354 S.E.2d
at 489 (citing State v. Koberlein, 309 N.C. 601, 605, 308 S.E.2d 442, 445
(1983)). In addition, in Raines, this Court stated the following:

“The object in construing penal, as well as other statutes, is to

ascertain the legislative intent. . . . The words must not be nar-
rowed to the exclusion of what the legislature intended to
embrace. . . . When the words . . . include various classes of per-

sons, there is no authority which would justify a court in restrict-
ing them to one class and excluding others, where the purpose of
the statute is alike applicable to all. The proper course in all cases
is to adopt that sense of the words which best harmonizes with
the context, and promotes in the fullest manner the policy and
object of the legislature. The rule of strict construction is not vio-
lated by permitting the words of [a] statute to have their full
meaning, or the more extended of two meanings, . . . but the
words should be taken in such a sense, bent neither one way nor
the other, as will best manifest the legislative intent.”

Raines, 319 N.C. at 263, 354 S.E.2d at 489-90 (quoting United States
v. Hartwell, 73 U.S. 385, 395-96, 18 L. Ed. 830, 832-33 (1867)).

“The canon in favor of strict construction [of criminal statutes)
is not an inexorable command to override common sense and
evident statutory purpose. . . . Nor does it demand that a statute
be given the ‘narrowest meaning’; it is satisfied if the words are
given their fair meaning in accord with the manifest intent of the
lawmakers.”

Raines, 319 N.C. at 263-64, 354 S.E.2d at 490 (quoting United States
v. Brown, 333 U.S. 18, 25-26, 92 L. Ed. 442, 448 (1948)).

Although the legislature changed the IMPACT program’s desig-
nating caption and terminology from “confinement” to submission to
“residential treatment,”,the 1998 amendments did not make any sub-
stantive changes to the program itself. While we acknowledge that
the wording used in the title of an act can provide useful guidance, we
hold that this change in terminology is merely cosmetic and does not
clearly demonstrate a legislative intent that the IMPACT program
should not qualify for credit under N.C.G.S. § 15-196.1.
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We thus turn our analysis to whether defendant’s time in IMPACT
constitutes confinement under N.C.G.S. § 15-196.1. After interpreting
the plain meaning of N.C.G.S. § 15-196.1 and based upon our decision
in Farris, we conclude that defendant was “in custody and not at lib-
erty” and therefore was “in confinement” while at IMPACT.

Based upon information provided in the September 2000
Department of Correction’s IMPACT brochure, the Department of
Correction’s Boot Camp began in Hoffman, North Carolina, with a
ninety bed facility on 30 October 1989. In 1993, the General Assembly
established a one hundred eighty bed facility in Morganton, North
Carolina, now known as “IMPACT West.” The General Assembly also
approved the expansion of the program in Hoffman to a one hundred
eighty bed facility, now known as “IMPACT East.” The stated mission
of IMPACT in this brochure is “to instill self-confidence, discipline
and the work ethic by the administration of a strictly regimented
paramilitary system.” IMPACT “provides the opportunity for youthful
offenders to develop positive, responsible behavior.” Only convicted
youthful offenders who meet the program’s criteria may be ordered to
attend IMPACT. See N.C.G.S. § 15A-1343.1 (2001). Upon successfully
completing the program, defendants are discharged from IMPACT
and released into the custody of their probation officers to complete
their probation.

The conditions of confinement at IMPACT greatly differ from
those of a parolee or a defendant on house arrest. Defendants held at
an IMPACT facility, referred to as trainees, relinquish all their free-
dom to the IMPACT staff composed of Department of Correction offi-
cers. Daily activities are strictly regimented from 4:30 a.m. wake-up
until 8:30 p.m., when trainees are given thirty minutes of free time
before lights out at 9:00 p.m. The daily routine involves physical train-
ing, marching, cleaning rooms, and eight hours of work or drills. A
majority of the work involves clearing land or cleaning property for
federal, state, and local government agencies. Five nights a week,
trainees are required to participate in two and one half hours of
school, either GED instruction or a life-skills program.

During his probation violation hearing, defendant testified as to
his experiences and the conditions at IMPACT. He testified that he
voluntarily attended IMPACT, that the facility was not locked, that it
did not have a fence around it, and that he could leave at any time.
Defendant also gave testimony about the average day in the program.
The State contends this testimony demonstrates that defendant was
not in the custody of the State. We disagree. Regardless of defendant’s
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testimony and contrary to the State’s argument, we conclude that this
environment does present a custodial situation wherein defendant
was denied his liberty.

In this case, defendant was “ordered” to attend and thus was
required to “[sJubmit to a period of residential treatment in the
Intensive Motivational Program of Alternative Correctional
Treatment (IMPACT).” N.C.G.S. § 15A-1343(b1)(2a). If defendant had
not attended IMPACT as ordered, he would have been in violation of
the special conditions of probation and subject to having his sentence
activated. See generally N.C.G.S. § 15A-1344(a), (d), (e) (2001). As
discussed above, the Court of Appeals likened defendant’s attending
IMPACT to a defendant’s required visits with his probation officer and
determined that both are voluntary conditions of probation. Hearst,
147 N.C. App. at 302, 5565 S.E.2d at 360. The Court of Appeals con-
cluded that defendant was not required to participate in IMPACT
and was not required to meet with his probation officer. However,
the Court of Appeals noted that if he had failed to do either, defend-
ant would have been subject “to activation of his suspended sen-
tence.” Id. at 302-03, 555 S.E.2d at 360. In its brief, the State agrees
with the Court of Appeals’ conclusion that if defendant had failed to
attend IMPACT, he would have been subject “to activation of his
active sentence.”

Although IMPACT is reported to be a ninety-eight day program on
average, we note that defendant successfully completed the program
in eighty-one days. The trial court sentenced defendant to a minimum
of six months’ imprisonment and a corresponding maximum of eight
months’ imprisonment and then suspended this sentence subject to
terms of probation. Upon his violation of these terms, defendant was
ordered to IMPACT in lieu of outright revocation and activation,
which subsequently occurred. Thus, at the time of his first violation,
defendant had the choice of either (1) attending IMPACT for the reg-
uisite period for completion of the program and then completing the
rest of his probation, or (2) serving his active sentence of six to eight
months. Under these circumstances, defendant’s decision to either
attend IMPACT or be sentenced to a longer period of incarceration
cannot be found to be “voluntary” in the ordinary sense of that term
as the State contends and the Court of Appeals concluded. In addi-
tion, while there are no locked gates or fences, the conditions at
IMPACT resemble imprisonment. Trainees have no control over any
daily activities while at IMPACT, except for thirty minutes a day, as
demonstrated by defendant’s testimony and the IMPACT brochure.
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A defendant placed on house arrest or one required to visit a pro-
bation officer has no such restrictions. While sentenced to house
arrest, a defendant is confined to his or her home, but still maintains
a large amount of liberty. In fact, all such defendants are free to do as
they please in their own homes. They are allowed to associate with
family and friends, eat when and what they want, engage in all their
normal home activities, and sleep when they want in the comfort of
their own homes. Likewise, there exists substantial liberty in regard
to required visits with a probation officer. A defendant meets with his
or her probation officer for only a brief amount of time during a day
over a specified period. Other than those required visits, a defendant
has full freedom of association, activity and movement as long as
such does not violate any other condition of probation.

While trainees may be “free to leave” IMPACT, those who fail or
withdraw from the program face the probability of returning to
prison. The State stated in oral argument that failure to complete
IMPACT is a probation violation, which results in the defendant being
returned to court for modification of the trial court’s original order.
See generally N.C.G.S. § 15A-1344(c). Defendant was aware of the
consequences of leaving or quitting IMPACT. He testified during his
probation violation hearing that if he left the facility, he “would have
[to come] back to court for the contempt of court charge.” As the
State acknowledged in its brief, modification of a judgment based on
a probation violation often results in a defendant facing activation of
his or her suspended sentence. See generally N.C.G.S. § 15A-1344(d).

In many respects, a defendant ordered to submit to the IMPACT
program has less freedom or liberty than a defendant serving an
active sentence in a standard correctional facility. “Confinement” is
defined as “the act of imprisoning or restraining someone; the state of
being imprisoned or restrained,” while “custody” is defined as “the
care and control of a thing or person for inspection, preservation, or
security.” Black’s Law Dictionary 390 (7th ed. 1999). Black’s Law
Dictionary also specifically defines types of custody such as
“penal custody” and “physical custody.” Id. “Penal custody” is defined
as “custody intended to punish a criminal offender,” and “physical
custody” is defined as “custody of a person . .. whose freedom is
directly controlled and limited.” Id. The requirements and demands of
the IMPACT program fully meet these definitions, and we thus con-
clude that defendant was “in confinement” or “custody” while attend-
ing IMPACT, within the ordinary and reasonable meaning of each of
those terms as they are used in N.C.G.S. § 15-196.1. Defendant was
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therefore entitled to credit for the eighty-one days he spent in the
program. See N.C.G.S. § 15-196.1.

Defendant contends in his second assignment of error that fail-
ure to credit time spent attending IMPACT is in violation of N.C.G.S.
§ 15A-1340.17 because the sentence served will exceed the statutory
sentence allowed; and in his third assignment of error, he argues that
failure to credit time spent attending IMPACT violates guarantees in
the United States Constitution and the North Carolina Constitution
against double jeopardy. In view of our determination that time spent
attending IMPACT should be credited against a defendant’s activated
sentence, we decline to address these issues.

In summary, based upon our holding in Farris, and pursuant to
N.C.G.S. § 15-196.1, defendant must be credited with “all time [he]
was in custody and not at liberty as the result of the charge.” Farris,
336 N.C. at 556, 444 S.E.2d at 185. Defendant was “in custody and not
at liberty” while participating in the IMPACT program. Id. Thus, we
conclude that the trial court’s refusal to credit the eighty-one days
defendant spent attending IMPACT was error. The decision of the
Court of Appeals is therefore reversed, and this case is remanded to
that court for further remand to the trial court for disposition in
accord with this opinion.

REVERSED AND REMANDED.

STATE OF NORTH CAROLINA v. KEITH BUTLER

No. 653A01

(Filed 16 August 2002)

Drugs— trafficking in cocaine-—sufficiency of evidence—con-
structive possession

The trial court did not err by denying defendant’s motion to
dismiss the charges of trafficking in cocaine based on plenary evi-
dence of additional incriminating circumstances tending to estab-
lish defendant’s constructive possession of cocaine found in a
taxi under the driver’s seat approximately twelve minutes after
defendant exited the taxi, including the facts that: (1) defendant,
carrying a single small bag, got off a bus that had originated in a
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city deemed to be a source for narcotics; (2) upon seeing narcotic
officers defendant began to act suspicious by walking very
briskly through the bus terminal after making eye contact with
the officers, defendant repeatedly glanced back at the officers
who had begun to follow him, and defendant again paused to look
back at the officers before hurrying into a taxi cab parked outside
the terminal; (3) defendant urged the cab driver to leave immedi-
ately, and defendant appeared nervous and fidgety when the offi-
cers approached the cab to ask defendant to step out with his
bag; (4) the cab driver testified that he felt defendant struggling
and pushing the back of the cab driver's seat, and the driver tes-
tified that defendant was the only person who had been in a posi-
tion to place the package in that location; and (5) defendant led
the officers away from the vehicle and to the terminal doors in
order to be questioned, and defendant made no effort to obtain
another cab despite the urgency with which he had previously
tried to depart the terminal.

Justice Orr dissenting.

Appeal pursuant to N.C.G.S. § 7TA-30(2) from the decision of a
divided panel of the Court of Appeals, 147 N.C. App. 1, 556 S.E.2d 304
(2001), finding no error in judgments entered 29 October 1998 by
Jones (Abraham Penn), J., in Superior Court, Wake County. The case
was calendared for argument in the Supreme Court 17 April 2002, but
was determined on the briefs without oral argument upon defendant’s
motion for the Court to decide the case pursuant to N.C. R. App. P.

30(H)(1).

Roy Cooper, Attorney General, by Claud R. Whitener, III,
Assistant Attorney General, for the State.

John T. Hall for defendant-appellant.

BUTTERFIELD, Justice.

Defendant Keith Butler was indicted on 7 July 1998 for trafficking
in cocaine by transportation of twenty-eight grams or more but less
than two hundred grams of cocaine and trafficking in cocaine by pos-
session of twenty-eight grams or more but less than two hundred
grams of cocaine. The trial court consolidated the charges for trial,
and the jury found defendant guilty of both offenses. Thereupon, the
trial court sentenced defendant to two consecutive terms of thirty-
five to forty-two months’ imprisonment. From the judgments entered
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upon his convictions, defendant appealed to the Court of Appeals,
assigning error, inter alia, to the trial court’s failure to dismiss the
charges for lack of sufficient evidence. The Court of Appeals, in a
split decision, affirmed the trial court. Defendant appeals to this
Court as of right based on the dissent.

At trial, the State presented evidence tending to show the follow-
ing facts. Detectives D.C. Murphy and K.A. Halsaber, who were
assigned to the Interdiction Unit of the Drug Task Force of the
Raleigh Police Department, were surveilling the Greyhound Bus ter-
minal on Jones Street on the morning of 20 January 1998. The objec-
tive of the Interdiction Unit, according to Murphy’s testimony, was to
intercept drugs entering Raleigh from “source” cities, those cities
where drugs are known to be prevalent. On this occasion, the officers
were watching the passengers of a bus that had just arrived from New
York City, a source city, and that had as its final destination Miami
Beach, which is also a source city. Defendant exited the bus carrying
only a small duffel bag and quickly drew the attention of the officers
when he began to behave in a suspicious manner. Murphy testified
that defendant stopped when he reached the entrance to the terminal,
turned around to look at the officers, paused momentarily, and then
proceeded to walk “very briskly” through the terminal. The officers
followed, and as defendant pressed his way to the exit, he looked
back several times, making eye contact with the officers. Murphy
stated that when defendant reached the exit, he hesitated, glanced
back at the officers again, and then hurried through the door.

Christopher Thomas, a driver for the Checker Cab Company, was
parked outside the terminal approximately two feet from the exit.
Thomas testified that defendant hopped into the backseat of the cab
directly behind the driver’s seat; slammed the door; and yelled, “let’s
go, let’s go, let’s go.” Before Thomas could drive off, however, the offi-
cers exited the terminal and signaled him not to move. The officers
then identified themselves to defendant and asked him to get out of
the vehicle with his bag, which was resting on the seat beside him.
Murphy described defendant’s demeanor at that time as “very ner-
vous” and “fidgety.” Further, Murphy noted that defendant was “very
slow” to exit the vehicle and that he bent down and reached toward
the driver’s seat prior to opening the door. Murphy testified that he
and Halsaber were able to “see just barely the top of [defendant’s]
head and part of his shoulder.” Defendant’s hands, according to
Murphy, were hidden from the officers’ view. Regarding defendant’s
movements, Thomas testified that he felt defendant “struggling”
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behind him and “pushing the back of [Thomas’] seat” before opening
the door.

Upon exiting the cab, and without being instructed to do so,
defendant walked over to the front doors of the terminal, drawing the
officers away from the vehicle. Murphy testified that this was
unusual, in that the officers would typically begin such an interview
standing right next to the cab so that the subject of the interview
could get back into the cab and leave if the officers saw no need for
further questioning.

While standing outside the terminal doors, the officers briefly
questioned defendant concerning his name, point of origin, and desti-
nation. They then asked defendant to accompany them to a private
room inside the terminal and, with defendant’s permission, con-
ducted a pat down of his person and a search of his duffel bag.
Finding no contraband in defendant’s possession, the officers
told defendant he was free to leave, which he did. Rather than
attempt to secure another taxicab, however, defendant left the ter-
minal on foot.

Meanwhile, Thomas picked up another fare, 2 man Thomas rec-
ognized from having previously provided him taxi services. Thomas
testified that the man entered the cab through the rear passenger
door and occupied the rear passenger seat throughout the trip.
Thomas said that he drove the man approximately six or seven blocks
to the Wake County Public Safety Building. Additionally, Thomas
stated that at no time during the ride did he observe or otherwise
detect the man make any movements toward the driver’s side of the
cab. After dropping the man at his destination, Thomas returned
directly to the bus terminal and did not pick up any other fares along
the way. The entire trip, according to Thomas, lasted approximately
ten minutes.

When Thomas returned to the terminal, Detective Murphy
approached and asked to search his cab. Thomas consented, and
Murphy discovered a package under the driver’s seat, wrapped in a
white napkin and secured with Scotch tape. The package contained a
white powdery substance later identified as cocaine. Murphy asked
Thomas when he had last cleaned the cab. Thomas stated that he had
cleaned and vacuumed the cab prior to beginning his shift and that
defendant was his first fare of the morning. According to Thomas, the
cocaine had not been under the driver’s seat when defendant entered
the cab.



IN THE SUPREME COURT 145

STATE v. BUTLER
(356 N.C. 141 (2002)]

Shortly thereafter, the officers found defendant walking north-
bound on Glenwood Avenue, approximately ten to twelve blocks
away from the terminal. They arrested defendant, and a search of his
person revealed a small sum of money, a pager, and a cell phone.

By his sole assignment of error, defendant contends that the
Court of Appeals erred in affirming the trial court’s denial of his
motion to dismiss the charges of trafficking in cocaine. Defendant
argues that the evidence was insufficient to demonstrate beyond a
reasonable doubt that he was in either actual or constructive posses-
sion of any contraband substance. For the reasons that follow, we
must disagree.

When considering a motion to dismiss, the trial court’s inquiry is
limited to a determination of “whether there is substantial evidence
of each essential element of the offense charged and of the defendant
being the perpetrator of the offense.” State v. Crawford, 344 N.C. 65,
73, 472 S.E.2d 920, 925 (1996). To be substantial, the evidence need
not be irrefutable or uncontroverted; it need only be such as would
satisfy a reasonable mind as being “adequate to support a conclu-
sion.” State v. Lucas, 3563 N.C. 568, 581, 548 S.E.2d 712, 721 (2001).
For purposes of a motion to dismiss, evidence is deemed less than
substantial if it raises no more than mere suspicion or conjecture as
to the defendant’s guilt. State v. Wilson, 354 N.C. 493, 521, 556 S.E.2d
272, 290 (2001).

In ruling on a motion to dismiss, the trial court must examine the
evidence in the light most beneficial to the State, drawing all reason-
able inferences therefrom in favor of the State’s case. State v.
Robinson, 355 N.C. 320, 336, 561 S.E.2d 245, 256 (2002). “The trial
court does not weigh the evidence. consider evidence unfavorable to
the State, or determine any witness’ credibility.” State v. Parker, 354
N.C. 268, 278, 553 S.E.2d 885, 894 (2001), cert. denied, — U.S. —,
153 L. Ed. 2d 162 (2002). “If there is substantial evidence—whether
direct, circumstantial, or both—to support a finding that the offense
charged has been committed and that the defendant committed it, the
case is for the jury and the motion to dismiss should be denied.” State
v. Locklear, 322 N.C. 349, 358, 368 3.E.2d 377, 383 (1988). This is true,
even if the evidence likewise permits a reasonable inference of the
defendant’s innocence. State v. Grigsby, 351 N.C. 454, 457, 526 S.E.2d
460, 462 (2000).

With regard to possession of contraband, this Court recently set
forth the applicable law as follows:
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“[IIn a prosecution for possession of contraband materials,
the prosecution is not required to prove actual physical posses-
sion of the materials.” State v. Perry, 316 N.C. 87, 96, 340 S.E.2d
450, 456 (1986). Proof of nonexclusive, constructive possession is
sufficient. Id. Constructive possession exists when the defend-
ant, “while not having actual possession, . . . has the intent and
capability to maintain control and dominion over” the narcotics.
State v. Beaver, 317 N.C. 643, 648, 346 S.E.2d 476, 480 (1986).
“Where such materials are found on the premises under the con-
trol of an accused, this fact, in and of itself, gives rise to an infer-
ence of knowledge and possession which may be sufficient to
carry the case to the jury on a charge of unlawful possession.”
State v. Harvey, 281 N.C. 1, 12, 187 S.E.2d 706, 714 (1972).
“However, unless the person has exclusive possession of the
place where the narcotics are found, the State must show other
incriminating circumstances before constructive possession may
be inferred.” [State v.] Davis, 325 N.C. [693,] 697, 386 S.E.2d [187,]
190 [(1989)]; see also [State v.] Brown, 310 N.C. [563,] 569, 313
S.E.2d [585,] 588-89 [(1984)].

State v. Matias, 354 N.C. 549, 552, 556 S.E.2d 269, 270-71 (2001).

In Matias, a majority of this Court concluded that the State’s
evidence was sufficient to establish the defendant’s constructive pos-
session of cocaine and that the trial court properly denied the defend-
ant’s motion to dismiss the charge. The evidence showed that while
patrolling an apartment complex, two law enforcement officers
detected an odor of marijuana emanating from a vehicle in the park-
ing lot. The officers placed the driver under arrest and then instructed
the remaining three occupants to get out of the vehicle. During a
search of the vehicle, the officers discovered a clear plastic bag that
contained marijuana and “ ‘a small piece of tin foil that was kind of
balled up.” ” Id. at 551, 556 S.E.2d at 270. Inside the foil was cocaine.
The officers found the bag between the seat pads of the right rear
seat, where the defendant had been sitting. According to the testi-
mony of the officers, the “defendant was the only person who could
have placed the plastic bag in the space between the seat pads.” Id.
While conducting the search, the officers also discovered rolling
papers and observed marijuana seeds in the carpeting.

In concluding that there were additional incriminating circum-
stances sufficient to support a finding that the defendant was in
constructive possession of the cocaine, the majority relied on the fol-
lowing: (i) that the “defendant had been in the car approximately
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twenty minutes,” (ii) that “there was an odor of marijuana in the
car,” (iii) that there were “marijuana seeds and rolling papers inside
the car,” (iv) that the package of narcotics was discovered between
the pads of the defendant’s seat, and (v) that there was testimony
from an officer that the “defendant was the only person in the car
who could have shoved the package containing the cocaine into the
crease of the car seat.” Id. at 552, 556 S.E.2d at 271, The majority held
that, in light of this evidence, “a juror could reasonably determine
defendant knew drugs were in the car.” Id. (emphasis added).

The dissent, however, quarreled with the notion that the evidence
supported a reasonable inference that the defendant knew of the
presence of the cocaine. Unlike the marijuana, the dissent reasoned,
the cocaine was odorless, and there was no conspicuous evidence of
its use inside the vehicle. Therefore, the dissent took the position that
the only incriminating circumstance tending to support the defend-
ant’s constructive possession of the cocaine was his proximity to
where the package was hidden. According to the dissent, this evi-
dence was insufficient to sustain the defendant’s conviction for pos-
session of cocaine.

In the case sub judice, the additional incriminating circum-
stances tending to establish defendant’s constructive possession of
the cocaine were plenary. Taken in the light most favorable to the
State and drawing all reasonable inferences in favor of the State, the
evidence showed that defendant, carrying a single small bag, alighted
from a bus that had originated in New York City, a city deemed to be
a source for narcotics. Upon seeing the narcotics officers, defendant
began to act suspiciously. According to Detective Murphy, defendant
paused, made eye contact with the officers, and then proceeded to
walk “very briskly” through the terminal. As he did so, defendant
repeatedly glanced back at the officers, who had begun to follow him.
When defendant reached the front exit, he paused again to look back
at the officers before hurrying intc Thomas’ cab, which was parked
outside the terminal. Defendant slammed the door and urged Thomas
to leave immediately, shouting, “let’s go, let’s go, let’s go.”

Further, Murphy testified that defendant appeared “very nervous”
and “fidgety” when the officers approached the cab and asked him to
step out with his bag. Murphy stated that defendant was “very slow”
to get out of the cab and that, prior to opening the door, he bent over
and reached toward the driver’s seat. While in this position, defend-
ant’s hands were concealed from the officers’ view. Thomas testified
that he felt defendant “struggling” behind him and “pushing the back
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of [Thomas’] seat.” The package of cocaine was discovered under the
driver’s seat approximately twelve minutes later, and according to
Thomas, defendant was the only person who had been in a position to
place the package in that location.

The evidence further tended to show that defendant led the offi-
cers away from the vehicle and to the terminal doors in order to be
questioned. Additionally, when the officers had finished their ques-
tioning and had allowed defendant to leave, he did so on foot. Despite
the urgency with which he had previously tried to depart the terminal,
defendant made no effort to obtain another cab, even though several
available cabs were parked outside the terminal. From this evidence,
a juror could reasonably infer that defendant possessed the cocaine
when he exited the bus and that he stashed it under the driver’s seat
of the cab when the officers approached him for questioning. Thus,
we conclude that there were sufficient indicia of defendant’s con-
structive possession to warrant submission of the trafficking charges
to the jury.

Defendant concedes in his brief that “[his] actions, with no more
showing, [were] arguably consistent with being guilty of the crimes
with which he was charged.” He contends, however, that additional
facts show his actions also to be “consistent with those of a totally
innocent bus passenger.” Specifically, defendant argues that his
unusual behavior—his nervousness and the slow, deliberate manner
in which he exited the cab—can be explained by the fact that he had
recently been shot in the buttocks. Although defendant was certainly
free to argue this theory to the jury, these additional facts make the
State’s evidence no less sufficient to send to the jury. Accordingly, we
hold that the trial court properly denied defendant’s motion to dis-
miss and that the Court of Appeals properly found no error in the trial
court’s ruling.

For the foregoing reasons, we affirm the decision of the Court of
Appeals.
AFFIRMED.

Justice ORR dissenting.

In State v. Matias, 1 joined Justice Butterfield’s dissent on the
grounds that the evidence was insufficient to support sending the
case to the jury based upon “constructive possession” of the discov-
ered drugs. There, the majority concluded that “defendant was the
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only person in the car who could have shoved . . . the cocaine into
the crease of the car seat.” 354 N.C. 549, 552, 556 S.E.2d 269, 271
(2001).

The case before us now fails to meet even the minimal standard
established by the majority in Matias, and I therefore respectfully dis-
sent and lament Justice Butterfield’s change of view. In this case,
there are at least two other individuals who had an equally good, if
not better, opportunity to place the drugs under the driver’s seat in
the taxi. First, and obviously foremost, was the taxi driver who was
in possession and control of the taxi throughout the relevant time
frame. The other was the passenger who drove away in the taxi after
defendant had exited the vehicle. I note, too, that defendant was in
the vehicle for less than a minute, a considerably shorter period than
either of the other two occupants, and that he was never alone.

The majority places great weight on the “suspicious” facts
surrounding defendant’s arrival from New York City, e.g., his ner-
vousness and the like. While those circumstances may serve to
demonstrate that the stop and subsequent search were reasonable
police actions, they do not satisfy the evidentiary criteria necessary
to establish constructive drug possession which, in the absence of a
showing of exclusive control, requires the State to produce other
incriminating evidence tying a defendant to the discovered contra-
band. See State v. Davis, 325 N.C. 693, 697, 386 S.E.2d 187, 190 (1989).
Heretofore, this Court has not addressed whether suspicious conduct
that may justify a search may also serve as sufficient “other incrimi-
nating evidence” for purposes of establishing constructive possession
of drugs in situations where a suspect had neither an ownership inter-
est in the premises nor exclusive control of such premises. However,
other courts have considered suspicious conduct in the context of
constructive possession, with the most compelling case being
decided by the Virginia Supreme Court:

The mere finding of the [contraband] upon the premises
occupied by [the accused] and another created no presumption of
law that [the accused] was in the possession of it . . . . There was
no positive evidence of the possession of it by him. The circum-
stances were suspicious, to say the least; but circumstances of
suspicion, no matter how grave or strong, are not proof of guilt
sufficient to support a verdict of guilty. The actual commission of
the crime by the accused must be shown by evidence beyond a
reasonable doubt to sustain his conviction.
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Powers v. Commonwealth, 182 Va. 669, 675-76, 30 S.E.2d 22, 25 (1944)
(holding that mere suspicions regarding the defendant’s conduct
failed as a matter of law to link him to illegal substances that were
discovered in a place not under his exclusive control). Thus, in step
with the Virginia Supreme Court’s well-reasoned view, I would hold
that defendant’s purported suspicious conduct, without more, proves
insufficient as support for an inference of constructive possession. As
a result, I would additionally conclude that such evidence is inade-
quate as a matter of law for purposes of validating defendant’s
convictions for offenses involving possession of the illegal drugs
found in the taxi.

Finally, while the majority makes much of defendant’s move-
ments getting in and out of the taxi, it pays little heed at all to a plau-
sible explanation for defendant’s apparent physical struggles: shortly
before the incident in question, defendant had been the victim of a
robbery, during which he was shot in the buttocks. It is also of some
interest to note that the undercover agents did not ask the taxi driver
to allow them to inspect the car at the time they detained defendant,
opting instead to permit the taxi to pick up another fare and leave
the scene. Couple these circumstances with the fact that no other
drugs, or even drug residue, were found on defendant, and this case
appears even weaker than the one mounted against the defendant in
Matias. 1 therefore must disagree with the majority.

STATE OF NORTH CAROLINA v. JATHIYAH A. AL-BAYYINAH,
AKA TERRY DENNIS MOORE

No. 90A01

(Filed 16 August 2002)

Evidence— prior crimes or bad acts—dissimilar robberies—
questionable pretrial identification procedure

The trial court erred in an attempted robbery with a dan-
gerous weapon and felony murder case by allowing under
N.C.G.S. § 8C-1, Rule 404(b) testimony of two prior robberies
allegedly committed by defendant, and defendant is entitled to a
new frial because: (1) the testimony described robberies that
were factually dissimilar to the robbery and murder charged in
the instant case, and the State failed to show sufficient similari-
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ties existed beyond those characteristics inherent to most armed
robberies; and (2) the testimony rested upon a pretrial identifi-
cation procedure of questionable validity including a single-
photo identification procedure where police told the witness that
the man pictured was in custody and made statements intimating
that the authorities believed the man had committed not only the
crime for which he was detained, but also the prior robberies.

Appeal of right pursuant to N.C.G.S. § 7A-27(a) from a judgment
imposing a sentence of death entered by Gray, J., on 14 December
1999 in Superior Court, Davie County, upon a jury verdict finding
defendant guilty of first-degree murder. On 20 June 2001, the
Supreme Court allowed defendant’s motion to bypass the Court of
Appeals as to his appeal of an additional judgment. Heard in the
Supreme Court 11 March 2002.

Roy Cooper, Attorney General, by Joan M. Cunningham and
Amy C. Kunstling, Assistant Attorneys General, for the State.

Staples Hughes, Appellate Defender, by Janet Moore, Assistant
Appellate Defender, for defendant-appellant.

MARTIN, Justice.

On 7 December 1999, a jury convicted defendant Jathiyah A.
Al-Bayyinah of attempted robbery with a dangerous weapon and
felony murder. On 13 December 1999, the jury recommended a sen-
tence of death, and the trial court entered judgment in accordance
with that recommendation the following day.

The facts pertinent to our disposition of this case are summa-
rized as follows. Simon Wilford Brown (Brown) owned a wholesale
grocery store at 473 Depot Street in Mocksville, North Carolina,
which he operated with the help of his family, including his son,
Charles Brown (Charles). On 6 March 1998, Charles arrived at the
store at approximately 7:30 a.m. He entered through the front door
and locked it behind him. About twenty minutes later, he heard his
father enter the store. A short time later, Charles rushed to the front
of the store when he heard his father call out for him. Motioning
toward the front door, Brown said a man had stabbed him and had
run out the door and to the right.

While Charles gave chase, his father dialed 911 and reported that
he had been stabbed in the course cf a robbery. Brown identified the
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robber as an African-American male wearing dark clothing and
repeated several times that he thought he recognized the robber as a
man who had tried to cash a paycheck in his store the previous day.
When Charles returned to the store, he noticed that his father’s wal-
let was on the floor and that money was scattered about. A later
inventory of the store and Brown’s wallet revealed that no substantial
amount of money or merchandise was missing. Brown died nine days
later, on 15 March 1998. Forensic pathologist Patrick Eugene Lantz,
who performed the autopsy, testified that the cause of death was
complications from a stab wound to the chest.

Clarence Melvin Parks testified that he saw an African-American
male dressed in a dark hooded windbreaker and jeans near
Brown’s store shortly after 7:30 a.m. on the morning of 6 March 1998.
Jean Sheets, who was in her car on Depot Street that morning,
testified that she saw an African-American male dressed in dark
clothing near Brown’s store and that a short time later, she saw
the man running down the street. Officer Joey Reynolds of the
Mocksville Police Department also spotted defendant near the store
on the day of the crime. Defendant was wearing jeans, a dark blue
sweatshirt, black boots, and a black coat. Reynolds and two other
officers pursued defendant into a wooded area and took him into
custody.

At trial, the state introduced the testimony of Alexander Splitt, a
Mocksville grocery store owner who had been robbed on two sepa-
rate occasions approximately one month before Brown was stabbed.
Splitt testified that the first robbery occurred on 20 January 1998 at
about 6:40 a.m., when he was alone in his store. A man wearing a dark
ski mask and dark clothing ran into the store brandishing a gun and
came behind the store counter with Splitt. Splitt described the rob-
ber’'s voice and the words he spoke, relating that the robber
demanded money and admonished Splitt not to look at him. Splitt tes-
tified that he could tell the man was African-American because the
robber came very close to him, and Splitt could clearly see, under the
lights of the store, the robber’s exposed eyes, nose, lips, and hands.
Splitt estimated the robber’s height at around five feet seven or five
feet eight inches. Splitt testified that the robber was moving very
quickly and that, before he left the store, he forced Splitt to get down
onto the floor behind the counter. Splitt noted that it was very dark
outside and “drizzling,” but when he got up and looked out of the
front window, he testified that he could see the robber running across
the street, away from the store.
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The second robbery occurred on 22 January 1998 around 7:40
p.m. Splitt again described the weather as dark and drizzling. Splitt
testified that an African-American man wearing dark clothing, includ-
ing a dark blue hood, entered the store and asked Splitt for a pack of
cigarettes. Splitt stated that as he turned his back on the man to
retrieve the cigarettes, he thought he recognized the voice as the rob-
ber from two days before. When Splitt turned back around, the man
was splashing gasoline onto the grocery counter from a two-liter soda
bottle. The gasoline soaked Splitt's clothing and splashed onto the
cash register. Splitt testified that the robber repeated his demand for
money and pulled out a cigarette lighter, threatening to ignite the
gasoline. Splitt recounted that he recognized not only the robber’s
voice, but also his eyes and face, visible under the hood. After Splitt
gave him the money, he watched as the robber quickly exited and ran
across the street away from the store in the same direction as the first
robber. The day after this encounter, Splitt reported both of the rob-
beries to the Davie County Sheriff's Department.

On 3 February 1998, Splitt reviewed the Department’s mug shot
book but was unable to identify the robber out of several thousand
photos. Defendant’s picture was not in the mug shot book at that
time. A few hours after Brown was stabbed on 6 March 1998, a detec-
tive contacted Splitt and told him that he had a suspect in custody for
a robbery that had occurred that morning. Splitt was invited to come
to the magistrate’s office to look at a photograph of defendant, the
suspect. Splitt was shown a single photograph of defendant, and
Splitt identified defendant as the man he believed had robbed his
store on two previous occasions.

In response to defendant’s motion to suppress Splitt’s testimony,
the state countered that Splitt's descriptions of the two prior armed
robberies were admissible under Rule 404(b) of the North Carolina
Rules of Evidence. The trial court denied defendant’s motion to sup-
press. Defendant argues the trial court committed reversible error
because Splitt’s testimony was irrelevant and was used solely for the
unfairly prejudicial purpose of proving bad character.

Rule 404(b) provides that “[e]vidence of other crimes, wrongs, or
acts is not admissible to prove the character of a person in order to
show that he acted in conformity therewith. It may, however, be
admissible for other purposes, such as proof of motive, opportunity,
intent, preparation, plan, knowledge, identity, or absence of mistake,
entrapment or accident.” N.C.G.S. § 8C-1, Rule 404(b) (2001). In
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State v. Coffey, 326 N.C. 268, 389 S.E.2d 48 (1990), this Court held that
Rule 404(b) “state[s] a clear general rule of inclusion of relevant evi-
dence of other crimes, wrongs or acts by a defendant, subject to but
one exception requiring its exclusion if its only probative value is to
show that the defendant has the propensity or disposition to commit
an offense of the nature of the crime charged.” Id. at 278-79, 389
S.E.2d at 54 (emphasis altered).

Rule 404(b) evidence, however, should be carefully scrutinized in
order to adequately safeguard against the improper introduction of
character evidence against the accused. See N.C.G.S. § 8C-1, Rule
404(a) (“Evidence of a person’s character . . . is not admissible for the
purpose of proving that he acted in conformity therewith on a partic-
ular occasion.”); see also Michelson v. United States, 335 U.S. 469,
475-76, 93 L. Ed. 168, 174 (1948) (“The inquiry [into character]| is not
rejected because character is irrelevant; on the contrary, it is said to
weigh too much with the [jurors] and to so overpersuade them as to
prejudge one with a bad general record and deny him a fair opportu-
nity to defend against a particular charge. The overriding policy of
excluding such evidence, despite its admitted probative value, is the
practical experience that its disallowance tends to prevent confusion
of issues, unfair surprise and undue prejudice.”) (footnote omitted);
State v. Jones, 322 N.C. 585, 588, 369 S.E.2d 822, 824 (1988) (“[T]he
admissibility of evidence of a prior crime must be closely scrutinized
since this type of evidence may put before the jury crimes or bad acts
allegedly committed by the defendant for which he has neither been
indicted nor convicted.”). As we stated in State v. Johnson, 317 N.C.
417, 347 S.E.2d 7 (1986), “[t]he dangerous tendency of [Rule 404(b)]
evidence to mislead and raise a legally spurious presumption of guilt
requires that its admissibility should be subjected to strict scrutiny by
the courts.” Id. at 430, 347 S.E.2d at 15; see also 1A John H. Wigmore,
Evidence § 58.2 (Peter Tillers ed. 1983) (“[Character evidence] is
objectionable not because it has no appreciable probative value but
because it has too much. The natural and inevitable tendency of the
tribunal—whether judge or jury—is to give excessive weight to the
vicious record of crime thus exhibited and either to allow it to bear
too strongly on the present charge or to take the proof of it as
justifying a condemnation, irrespective of the accused’s guilt of the
present charge.”).

To effectuate these important evidentiary safeguards, the rule of
inclusion described in Coffey is constrained by the requirements of
similarity and temporal proximity. State v. Lloyd, 354 N.C. 76, 88, 552
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S.E.2d 596, 608 (2001); State v. Lynch, 334 N.C. 402, 412, 432 S.E.2d
349, 354 (1993); State v. Price, 326 N.C. 56, 69, 388 S.E.2d 84, 91, sen-
tence vacated on other grounds, 498 U.S. 802, 112 L. Ed. 2d 7 (1990).
Evidence of a prior bad act generally is admissible under Rule 404(b)
if it constitutes “substantial evidence tending to support a reasonable
finding by the jury that the defendant committed the similar act.”
State v. Stager, 329 N.C. 278, 303, 406 S.E.2d 876, 890 (1991) (citing
Huddleston v. United States, 485 U.S. 681, 99 L. Ed. 2d 771 (1988))
(quotation marks omitted) (emphasis added).

Assuming, without deciding, that defendant committed the Splitt
robberies, substantial evidence of similarity among the prior bad acts
and the crimes charged is nonetheless lacking. The details of the
Splitt robberies were generic to the act of robbery: The robber wore
dark, nondescript clothing that obscured his face; carried a weapon;
demanded money; and fled upon receiving it. Both times Splitt’s store
was robbed, the perpetrator took nmoney, while in the instant crime,
the robber took nothing of substantial value. Splitt was robbed first at
gunpoint, then under threat of immolation, while the victim in the
instant crime was surprised from behind, hit on the back of the head,
and stabbed.

Even when compared with each other, the two Splitt robberies
were so dissimilar that Splitt himself admitted it was only when he
heard the perpetrator’s voice during the second robbery that he
believed the same person committed both robberies. In the first Splitt
robbery, the robber rushed into the store and immediately demanded
money, while in the second, the robber pretended to be a legitimate
customer before demanding money. In the first robbery, the man used
a gun; in the second, gasoline and a lighter. The first robbery took
place in the early morning, and the second occurred at night. The first
robber was masked, while the second was not.

In essence, Splitt's testimony cescribed robberies that were fac-
tually dissimilar to the robbery and murder charged in the instant
case. The state offered evidence showing that Splitt was robbed and
that defendant may have committed the offenses. The state failed to
show, however, that sufficient similarities existed between the Splitt
robberies and the present robbery and murder beyond those charac-
teristics inherent to most armed robberies, i.e., use of a weapon, a
demand for money, immediate flight. See Lynch, 334 N.C. at 412, 432
S.E.2d at 354 (holding that, because the details of the prior bad acts
and the crimes charged were dissirilar, they did not bear “any logical
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relationship” to each other, and hence should not have been admitted
under Rule 404(b)).

Moreover, in addition to the factual dissimilarity between the
Splitt robberies and the instant crime, Splitt’s testimony also rested
upon a pretrial identification procedure of questionable validity. The
trial court determined that the single-photograph identification pro-
cedure used in the present case was not impermissibly suggestive
under the totality of the circumstances. The evidence of record, how-
ever, indicates that on the afternoon of the Brown robbery, the detec-
tive telephoned Splitt and told him that there had been a robbery in
Mocksville that morning. The detective stated that a suspect was in
custody for the robbery and asked Splitt “to look at [a] photograph [of
the suspect] and tell me yes or no if he thought that was possibly
someone that was involved in [Splitt’s] case.” When Splitt arrived
at the magistrate’s office, he was shown a single photograph of
defendant, then in custody for the Brown robbery. Splitt identified
defendant from the photograph as the man he believed had robbed
his store on two prior occasions.

This pretrial identification procedure was potentially flawed in
several respects. First, the detective made suggestive statements
when inviting Splitt to view the single photograph of defendant. In
State v. Knight, 282 N.C. 220, 192 S.E.2d 283 (1972), this Court held a
pretrial identification procedure impermissibly suggestive where
police showed the witness a single photograph of the defendant,
stated that the man pictured was in custody, and asked if he was the
perpetrator of a prior crime involving the witness. Id. at 226, 192
S.E.2d at 287; see generally Simmons v. United States, 390 U.S. 377,
383, 19 L. Ed. 2d 1247, 1253 (1968) (“Even if the police . . . follow the
most correct photographic identification procedures and show . . .
pictures of a number of individuals without indicating whom [the
police] suspect, there is some danger that the witness may make an
incorrect identification.”). Similarly, in the case at bar, the detective
told Splitt that the man pictured was in custody and made statements
intimating that the authorities believed defendant had committed not
only the crime for which he was detained, but also the robberies of
Splitt’s store.! See, e.g., United States v. Wade, 388 U.S. 218, 234, 18
L. Ed. 2d 1149, 1161 (1967) (noting that a single-suspect identification

1. At a pretrial hearing, even the state noted that it was “very concerned about not
putting error into this case” because of “potential problems with the identification by
[Splitt], because he was shown a photograph of the Defendant and asked by [a] law
enforcement officer, is this the man who committed the robbery.”
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procedure can “clearly convey(] the suggestion to the witness that the
one presented is believed guilty by the police™). Further, the detective
admitted that he showed Splitt only one photograph and conceded on
voir dire that a multiphotographic lineup is a better method for wit-
ness identification than a single-photographic showing. See State v.
Yancey, 291 N.C. 656, 661, 231 S.E.2d 637, 640 (1977) (“Our courts
have widely condemned the practice of showing suspects singly to
persons for the purpose of identification.”). The detective also admit-
ted that he had ample time to put together a multiphotograph array
pbut did not do so. The North Carolina Justice Academy (NCJA),
which trains thousands of criminal justice personnel throughout the
state, cautions against the use of improper identification procedures
in its training materials.2

In sum, the Rule 404(b) evidence in the present case rested on
questionable identification procedures, which in turn arose from rob-
beries that were factually dissimilar to the robbery and murder
charged in the instant case. The trial court therefore erred, under the
facts and circumstances of the instant case, in admitting Splitt’s testi-
mony under Rule 404(b) of the North Carolina Rules of Evidence.
Accordingly, as we cannot conclude that the admission of Splitt’s tes-
timony was harmless, see N.C.G.S. § 15A-1443(a) (2001), defendant is
entitled to a new trial.

NEW TRIAL.

2. NCJA course materials counsel officers that “[bjefore conducting an identifi-
cation procedure, officers should not tell a witness that they have a suspect in custody
or that a [picture of the] suspect will be among the . . . photographs the witness is about
to view,” and that “[t]here should be . . . several photos in a photo lineup.” Robert L.
Farb, Arrest, Search, and Investigation in North Carolina 226 (North Carolina
Institute of Government, ed., 2d ed. 1992). Trainees are also warned that “[p]resenting
only one person to a witness for possible identification is a suggestive identification
procedure that normally should be avoided.” Id.
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STATE OF NORTH CAROLINA

V. ORDER

NN AN N

ANTHONY LASHAUN MILLS
No. 110P02

This case is remanded to the North Carolina Court of Appeals for
the limited purpose for reconsideration in light of State v. Hearst,
356 N.C. 132, — S.E.2nd — (2002).

By order of the Court in Conference, this 15th day of August
2002,

Edmunds, J.
For the Court
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ADAMS v. JEFFERSON-PILOT LIFE INS. CO.

No. 111P02

Case below: 148 N.C. App. 356

Petition by defendants (Charles Adams, April Gardin, and Kelly
Honeycutt) for discretionary review pursuant to G.S. 7A-31 denied 15
August 2002.
BATDORFF v. N.C. STATE BD. OF ELECTIONS

No. 263PA02

Case below: 150 N.C. App. 108

Petition by plaintiff for discretionary review pursuant to G.S.
7A-31 allowed 15 August 2002.
BNT CO. v. BAKER PRECYTHE DEV. CO.

No. 373P02

Case below: 151 N.C. App. 52

Petition by defendant/third party plaintiff for discretionary
review pursuant to G.S. 7TA-31 denied 16 August 2002.
CALLICOAT v. FAULKNER

No. 375P01

Case below: 143 N.C. App. 715

Petition by respondent (Commissioner of Motor Vehicles) for dis-
cretionary review pursuant to G.S. 7A-31 denied 15 August 2002.
Conditional petition by petitioner for discretionary review as to addi-
tional issues pursuant to G.S. 7A-31 dismissed as moot 15 August
2002.

CERTAIN UNDERWRITERS AT LLOYD’S LONDON v. HOGAN
No. 36P02
Case below: 147 N.C. App. 715

Petition by defendants (Hogan & Hogan) for discretionary review
pursuant to G.S. 7A-31 denied 15 August 2602.
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CLUNK v. PFIZER, INC.

No. 297P02

Case below: 149 N.C. App. 975

Petition by plaintiff for discretionary review pursuant to G.S.
7A-31 denied 15 August 2002.
COCHRANE v. CITY OF CHARLOTTE

No. 150P02

Case below: 148 N.C. App. 621

Petition by plaintiff for discretionary review pursuant to G.S.
7A-31 denied 15 August 2002.
CRANDALL v. KNECHTEL

No. 266P02

Case below: 149 N.C. App. 232

Petition by defendants for writ of certiorari to review the
decision of the North Carolina Court of Appeals denied 15 August
2002.
CRAWFORD v. COMMERCIAL UNION MIDWEST INS. CO.

No. 19A02

Case below: 147 N.C. App. 455

Petition by defendant for writ of certiorari to review orders of the
North Carolina Court of Appeals and pursuant to Appellate Rule
16(b) as to issues in addition to those presented as the basis for the
dissenting opinion in the Court of Appeals denied 15 August 2002.

CREECH v. RANMAR PROPERTIES
No. 572P01
Case below: 146 N.C. App. 97

Petition by defendants for writ of certiorari to review the deci-
sion of the North Carolina Court of Appeals denied 15 August 2002.
Conditional petition by plaintiff for writ of certiorari as to additional
issues dismissed as moot 15 August 2002.
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CREEK POINTE HOMEOWNER'S ASS’N v. HAPP
No. 578P01
Case below: 146 N.C. App. 159

Petition by defendant and third party plaintiff (Richard Harp)
for discretionary review pursuant to G.S. 7A-31 denied 15 August
2002.

CRIDER v. JONES ISLAND CLUB, INC.
No. 691P01
Case below: 147 N.C. App. 262

Petition by plaintiffs for writ of certiorari to review the decision
of the North Carolina Court of Appeals denied 15 August 2002,

DIXIE LUMBER CO. OF CHERRYVILLE, INC. v.
N.C. DEP'T OF ENV'T, HEALTH & NATURAL RES

No. 261P02
Case below: 150 N.C. App. 144

Petition by petitioner for discretionary review pursuant to G.S.
7A-31 denied 15 August 2002.

FRAZIER v. COOPER
No. 417P02
Case below: Craven County Superior Court

Application by petitioner pro se for writ of habeas corpus denied
15 July 2002.

FRAZIER v. LEE
No. 284P02
Case below: Craven County Superior Court

Application by petitioner pro se for writ of habeas corpus and
writ of mandamus denied 15 July 2002.
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FRAZIER v. STEELMAN

No. 388P02

Case below: Wake County Superior Court

Petition by petitioner pro se for writ of mandamus denied 15
August 2002. Petition by petitioner pro se for writ of prohibition
denied 15 August 2002. Justice Edmunds recused.
GUILFORD FIN. SERVS., LL.C v. CITY OF BREVARD

No. 295A02

Case below: 150 N.C. App. 1

Petition by respondent for discretionary review pursuant to G.S.
7A-31 and Appellate Rule 16(b) as to issues in addition to those pre-
sented as the basis for the dissenting opinion in the Court of Appeals
denied 15 August 2002. Verified motion by petitioner for expedited
consideration denied 15 August 2002.
HARRIS v. THOMPSON CONTR'RS, INC.

No. 122PA02

Case below: 148 N.C. App. 472

Petition by defendants for discretionary review pursuant to G.S.
7A-31 allowed 15 August 2002.
IN RE B.A.

No. 193PA02

Case below: 149 N.C. App. 667

Petition by petitioner for writ of supersedeas allowed 15 August
2002. Petition by petitioner for discretionary review pursuant to G.S.
7A-31 allowed 15 August 2002,

IN RE BRAITHWAITE
No. 326P02

Case below: 150 N.C. App. 434

Motion by the Attorney General to dismiss the appeal for lack of
substantial constitutional question allowed 15 August 2002. Petition
by respondent for writ of certiorari to review the order of the District
Court, Durham County, denied 15 August 2002.
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IN RE ECKARD
No. 415P01-2
Case below: 148 N.C. App. 541

Petition by petitioner (Guardian ad Litem) for discretionary
review pursuant to G.S. 7A-31 denied 15 August 2002.

IN RE GURLEY
No. 325P02
Case below: 150 N.C. App. 437

Motion by Attorney General to dismiss appeal by respondent
(Durham County) for lack of substantial constitutional question
allowed 15 August 2002. Petition by respondent (Durham County) for
writ of certiorari to review the order of the District Court, Durham
County denied 15 August 2002.

IN RE PITTMAN
No. 229P02
Case below: 149 N.C. App. 756

Notice of appeal by respondent (Lekeshia Harris) pursuant to
G.S. 7A-30 (substantial constitutional question) dismissed ex mero
motu 15 August 2002. Petition by respondent (James Pittman) for dis-
cretionary review pursuant to G.S. 7A-31 denied 15 April 2002.

IN RE ROBERTS
No. 290PAQ2
Case below: 150 N.C. App. 86

Notice of appeal by respondent (Buncombe County Board of
Education) pursuant to G.S. 7A-30 (substantial constitutional ques-
tion) retained 15 August 2002. Petition by respondent (Buncombe
County Board of Education) for discretionary review pursuant to G.S.
7A-31 allowed 15 August 2002.
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KEENER LUMBER CO. v. PERRY
No. 248P02
Case below: 149 N.C. App. 19

Petition by plaintiff for discretionary review pursuant to G.S.
7A-31 denied 15 August 2002. Conditional petition by defendants for
discretionary review pursuant to G.S. 7A-31 dismissed as moot 15
August 2002.

LEGRANDE v. STATE
No. 327P02-1,-3,-4
Case below: Stanly County Superior Court

Application by plaintiff pro se for writ of habeas corpus denied 8
August 2002. Plaintiff’s pro se complaint for injury to person dis-
missed 15 August 2002. Plaintiff’s civil complaint against the State for
malicicious and deliberate erroneous convictions, imprisonment dis-
missed 15 August 2002. Motion by plaintiff for a mediated settlement
conference or a dispute settlement center resolution on civil com-
plaint against the State for malicious and deliberate erroneous con-
victions, imprisonments and sentence of death dismissed 15 August
2002.

LOGAN v. ROGERS CONCRETE CO.
No. 161P02
Case below: 149 N.C. App. 232

Petition by defendants for discretionary review pursuant to G.S.
7A-31 denied 15 August 2002.

METTS v. TURNER
No. 251P02
Case below: 149 N.C. App. 844

Petition by defendants for discretionary review pursuant to G.S.
7A-31 denied 15 August 2002.
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MOSES v. YOUNG

No. 236P02

Case below: 149 N.C. App. 613

Petition by defendants for discretionary review pursuant to G.S.
7A-31 denied 15 August 2002.
N.C. DEP'T OF CORR. v. MCKIMMEY

No. 238P02

Case below: 149 N.C. App. 605

Petition by petitioner for discretionary review pursuant to G.S.
TA-31 denied 15 August 2002.
N.C. FARM BUREAU MUT. INS. CO. v. HARRELL

No. 74P02

Case below: 148 N.C. App. 183

Petition by plaintiff-appellant for discretionary review pursuant
to G.S. 7A-31 denied 15 August 2002,
OFFISS, INC. v. FIRST UNION NAT'L BANK

No. 332P02

Case below: 150 N.C. App. 356

Petition by plaintiff for writ of certiorari to review the decision of
the North Carolina Court of Appeals denied 15 August 2002.
OWENBY v. YOUNG

No. 286PA02

Case below: 150 N.C. App. 412

Petition by defendant for writ of supersedeas allowed 15 August
2002. Notice of appeal by defendant pursuant to G.S. 7A-30 (substan-
tial constitutional question) retained 15 August 2002. Petition by
defendant for discretionary review pursuant to G.S. 7A-31 allowed 15
August 2002. Motion by plaintiff to dismiss notice of appeal based
upon a constitutional question denied 15 August 2002.
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PIEDMONT TRIAD REG’L WATER AUTH. v. LAMB
No. 312P02
Case below: 150 N.C. App. 594

Petition by plaintiff for writ of supersedeas denied 15 August
2002. Petition by plaintiff for discretionary review pursuant to G.S.
7A-31 denied 15 August 2002. Temporary stay dissolved 15 August
2002.

RATCLIFF v. N.C. DEP'T OF HEALTH AND HUMAN SERVS.
No. 292P02
Case below: 149 N.C. App. 976

Petition by petitioner for discretionary review pursuant to G.S.
7A-31 denied 15 August 2002.

ROSERO v. BLAKE
No. 322A02
Case below: 150 N.C. App. 250

Motion by defendant for temporary stay denied 25 July
2002. Petition by defendant for writ of supersedeas denied 25 July
2002. Petition by plaintiff for writ of supersedeas allowed 15 August
2002. Petition by plaintiff for discretionary review pursuant to G.S.
7A-31 and Appellant Rule 16(b) as to issues in addition to those
presented as the basis for the dissenting opinion in the Court of
Appeals allowed 15 August 2002,

RUIZ v. BELK MASONRY CO.
No. 154P02
Case below: 148 N.C. App. 675

Motion by plaintiff to dismiss the appeal for lack of substantional
constitutional question allowed 15 August 2002. Petition by defend-
ants for discretionary review pursuant to G.S. 7A-31 denied 15 August
2002.
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DisposITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

SCIOLINO v. TD WATERHOUSE INVESTOR SERVS., INC.
No. 240P02
Case below: 149 N.C. App. 642

Petition by defendants for discretionary review pursuant to G.S.
7A-31 denied 15 August 2002.

SHARPE v. SHARPE
No. 315P02
Case below: 150 N.C. App. 421

Petition by plaintiffs for discretionary review pursuant to G.S.
7A-31 denied 15 August 2002.

SQUIRES v. JIM WALTER HOMES, INC.
No. 343P02
Case below: 1560 N.C. App. 438

Petition by defendant for discretionary review pursuant to G.S.
7A-31 denied 16 August 2002.

STATE v. ALEXANDER
No. 408P02
Case below: 151 N.C. App. 598

Motion by defendant for temporary stay allowed 8 August 2002
pending determination of petition for discritionary review.

STATE v. ALLEN
No. 43P02
Case below: 147 N.C. App. 786

Petition by defendant for writ of certiorari to review the decision
of the North Carolina Court of Appeals denied 15 August 2002.
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STATE v. BECTON
No. 328P02
Case below: 150 N.C. App. 714

Petition by defendant pro se for discretionary review pursuant to
G.S. TA-31 denied 15 August 2002.

STATE v. BOEKENOOGEN
No. 689P01
Case below: 147 N.C. App. 292

Motion by the Attorney General to dismiss the appeal for lack of
substantial constitutional question allowed 15 August 2002. Petition
by defendant for discretionary review pursuant to G.S. 7TA-31 denied
15 August 2002.

STATE v. CAGLE
No. 336A95-2
Case below: Cumberland County Superior Court

Petition by defendant for writ of certiorari to review the order of
the Superior Court, Cumberland County, denied 15 August 2002.

STATE v. CAMP
No. 304P02
Case below: 150 N.C. App. 714

Petition by defendant-appellant pro se for discretionary review
pursuant to G.S. 7A-31 denied 15 August 2002.

STATE v. CHRISTIAN
No. 291P02
Case below: 150 N.C. App. 77

Petition by defendant for discretionary review pursuant to G.S.
7A-31 denied 15 August 2002.
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. TA-31

STATE v. COBB

No. 296P02

Case below: 150 NC App. 31

Petition by defendant for discretionary review pursuant to G.S.
7A-31 denied 15 August 2002.
STATE v. COE

No. 389P02

Case below: 144 N.C. App. 449

Petition by defendant for writ of certiorari to review the decision
of the North Carolina Court of Appeals denied 15 August 2002.
STATE v. COLE‘

No. 45P02

Case below: 147 N.C. App. 637

Notice of appeal by defendant pursuant to G.S. TA-30 (substantial
constitutional question) dismissed ex mero motu 15 August 2002,
Petition by defendant for writ of certiorari to review the decision of
the North Carolina Court of Appeals denied 15 August 2002.

STATE v. CRUMP
No. 294P02
Case below: 149 N.C. App. 977

Motion by the Attorney General to dismiss the appeal for lack of
substantial constitutional question allowed 15 August 2002. Petition
by defendant for discretionary review pursuant to G.S. 7A-31 denied
15 August 2002.

STATE v. CUMMINGS
No. 510A99-2

Case below: Robeson County Superior Court

Petition by defendant for writ of certiorari to review the order of
the Superior Court of Robeson County denied 15 August 2002
Motions by defendant to amend petition for writ of certiorari and to
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amend petition a second time allowed 15 August 2002. Motion by
defendant to remand for evidentiary hearing, to allow oral arguments
and submission of briefs, to remand matter for modification of April
17, 2002 order, and to stay consideration and decision of matter pend-
ing resolution of a Robeson County motion for appropriate relief
denied 15 August 2002.

STATE v. DAVIS
No. 109P02
Case below: 151 N.C. App. 749

Petition by defendant pro se for writ of certiorari to review the
decision of the North Carolina Court of Appeals denied 15 August
2002.

STATE v. DEXTER
No. 390A02
Case below: 151 N.C. App. 430

Motion by Attorney General for temporary stay allowed 2 August
2002.

STATE v. DIEHL
No. 195A00-2
Case below: 147 N.C. App. 646

Petition by defendant for writ of certiorari to review the decision
of the North Carolina Court of Appeals denied 15 August 2002.

STATE v. GOODMAN
No. 174A02
Case below: 149 N.C. App. 57

Petition by defendant for discretionary review pursuant to G.S.
7A-31 and Appellate Rule 16(b) as to issues in addition to those pre-
sented as the basis for the dissenting opinion in the Court of Appeals
allowed 15 August 2002.
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STATE v. LANGSTON
No. 383P02
Case below: 149 N.C. App. 977

Petition by defendant pro se for writ of certiorari to review the
decision of the North Carolina Court of Appeals denied 15 August
2002.

STATE v. LEE
No. 357P02
Case below: 150 N.C. App. 701

Petition by Attorney General for writ of supersedeas denied 15
August 2002. Petition by Attorney General for discretionary review
pursuant to G.S. 7A-31 denied 15 August 2002.

STATE v. LEGRANDE
No. 327P02-2
Case below: Stanly County Superior Court/346 N.C. App. 718

Petition by defendant for writ of certiorari to review the order
of the Superior Court, Stanly County denied 15 August 2002. Mo-
tion by defendant for appropriate relief, dismissal of all charges on
motion for appropriate relief in conjunction with petition for writ of
certiorari no. 462A01-10, dismissal of all charges pursuant to G.S.
15A-1447(b)(g) on petition for writ of certiorari No. 462A01-10,
denied 15 August 2002.

STATE v. LYNCH
No. 242A93-4
Case below: Gaston County Superior Court

Petition by defendant for writ of certiorari to review the orders of
the Superior Court, Gaston County, denied 15 August 2002.
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STATE v. MAHAN
No. 342P02
Case below: 150 N.C. App. 717

Motion by Attorney General for temporary stay denied 8 July
2002.

STATE v. MARTINEZ
No. 318P02
Case below: 150 N.C. App. 715

Motion by the Attorney General to dismiss the appeal for lack of
substantial constitutional question allowed 15 August 2002. Petition
by defendant for discretion review pursuant to G.S. 7A-31 denied 15
August 2002.

STATE v. McCLAIN
No. 320P02
Case below: 150 N.C. App. 715

Petition by defendant for writ of certiorari to review the decision
of the North Carolina Court of Appeals denied 15 August 2002.

STATE v. McMILLIAN
No. 123P02
Case below: 139 N.C. App. 452

Petition by defendant for writ of certiorari to review the decision
of the North Carolina Court of Appeals denied 15 August 2002.

STATE v. MILLER
No. 142P02
Case below: 149 N.C. App. 233

Petition by defendant for discretionary review pursuant to G.S.
7A-31 denied 15 August 2002.
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STATE v. NELMS
No. 49P02
Case below: 147 N.C. App. 789

Petition by defendant for writ of certiorari to review the decision
of the North Carolina Court of Appeals denied 15 August 2002.

STATE v. O'CONNOR
No. 340P02
Case below: 150 N.C. App. 710

Motion by Attorney General for temporary stay denied 5 July
2002. Petition by the Attorney General for writ of supersedeas denied
5 July 2002. Petition by Attorney General for discretionary review
pursuant to G.S. 7A-31 denied 5 July 2002.

STATE v. RAY
No. 166A02
Case below: 149 N.C. App. 137

Notice of appeal by defendant pursuant to G.S. 7A-30 (substantial
constitutional question) dismissed ex mero motu 15 August 2002.

STATE v. RHODES
No. 387P02
Case below: 151 N.C. App. 208

Petition by defendant for discretionary review pursuant to G.S.
7A-31 denied 15 August 2002. Petition by defendant for writ of super-
sedeas and motion for temporary stay denied 15 August 2002.

STATE v. ROUNDTREE
No. 313A02
Case below: 150 N.C. App. 440

Motion by the Attorney General to dismiss the appeal for lack of
substantial constitutional question allowed 15 August 2002.



174 IN THE SUPREME COURT

DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

STATE v. SCANLON
No. 480A99-3
Case below: Durham County Superior Court

Motion by defendant to remand amendments and second amend-
ments to motion for appropriate relief allowed 15 August 2002.

STATE v. SNYDER
No. 181P02
Case below: 149 N.C. App. 233

Motion by the Attorney General to dismiss the appeal for lack of
substantial constitutional question allowed 15 August 2002. Petition
by defendant for writ of certiorari to review the decision of the North
Carolina Court of Appeal denied 15 August 2002.

STATE v. SPIVEY
No. 299A02
Case below: 150 N.C. App. 189

Motion by the Attorney General to dismiss the appeal for lack of
substantial constitutional question allowed 15 August 2002. Petition
by defendant for discretionary review pursuant to G.S. 7A-31 denied
15 August 2002.

STATE v. STANLEY
No. 376P02
Case below: 150 N.C. App. 717

Motion by the Attorney General to dismiss the appeal for lack of
substantial constitutional question allowed 15 August 2002. Petition
by defendant for discretionary review pursuant to G.S. 7A-31 denied
15 August 2002,
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STATE v. STOKES
No. 275A02
Case below: 150 N.C. App. 211

Petition by defendant for writ of certiorari to review the decision
of the North Carolina Court of Appeals denied 15 August 2002.
Petition by Attorney General for writ of supersedeas allowed 15
August 2002. Petition by Attorney General for discretionary review
pursuant to G.S. 7A-31 and Appellate Rule 16(b) as to issues in addi-
tion to those presented as the basis for the dissenting opinion in the
Court of Appeals allowed 15 August 2002 as to issue 1; denied as to
remaining issues.

STATE v. WATSON
No. 336P02
Case below: 150 N.C. App. 716

Petition by defendant for discretionary review pursuant to G.S.
7A-31 denied 15 August 2002.

STATE v. WESTMORELAND
No. 132P02
Case below: 148 N.C. App. 407

Petition by defendant for writ of certiorari to review the decision
of the North Carolina Court of Appeals denied 15 August 2002,

STATE v. WOOD
No. 210P02
Case below: 149 N.C. App. 413

Petition by defendant for discretionary review pursuant to G.S.
7A-31 denied 15 August 2002.
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STATE ex rel. UTILS. COMM'N v. CAROLINA WATER SERV., INC.

No. 267PA02

Case below: 149 N.C. App. 656

Conditional petition by respondent for discretionary review pur-
suant to G.S. 7A-31 as to additional issues of the decision of the North
Carolina Court of Appeals allowed 11 July 2002.
TRUJILLO v. N.C. GRANGE MUT. INS. CO.

No. 255P02

Case below: 149 N.C. App. 811

Petition by plaintiffs for discretionary review pursuant to G.S.
7A-31 denied 15 August 2002.
UNDERWOOD v. NORTHWESTERN MUT. LIFE INS. CO.

No. 288P02

Case below: 149 N.C. App. 979

Petition by plaintiff for discretionary review pursuant to G.S.
7A-31 denied 15 August 2002. Conditional petition by defendants for
discretionary review pursuant to G.S. 7A-31 as to additional issues of
the decision of the North Carolina Court of Appeals dismissed as
moot 15 August 2002,

WACHOVIA BANK OF N.C. v. WEEKS
No. 148P02
Case below: 149 N.C. App. 234

Petition by intervenor plaintiff (Sadie Graham Hart) for writ of
certiorari to review the decision of the North Carolina Court of
Appeals denied 15 August 2002. Motion by defendant to dismiss pur-
suant to Rule 21(c) dismissed as moot 15 August 2002.

ZABEN v. GARDINER
No. 289P02
Case below: 149 N.C. App. 979

Motion by defendant to withdraw petition for discretionary
review allowed 15 August 2002.
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PETITION TO REHEAR

. STATE v. PEARSON
No. 541A01
Case below: 356 N.C. 22

Petition by defendant pro se for rehearing en banc of the decision
of this Court pursuant to Rule 31 denied 15 August 2002. Motion by
defendant pro se to suspend Rul 31(g) denied 15 August 2002. Motion
by defendant pro se to stay mandate denied 15 August 2002. Motion
by defendant pro se to discharge counsel denied 15 August 2002.
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STATE OF NORTH CAROLINA v. TED ANTHONY PREVATTE

No. 492A99
(Filed 4 October 2002)

Venue— change—vicinage rights—no right to county of
choice

The trial court did not violate defendant’s vicinage rights in a
first-degree murder and second-degree kidnapping case by
changing venue from Anson County to Stanly County, because:
(1) although defendant failed to present a sufficient showing of
prejudice to change venue, the trial court had inherent authority
in its discretion to change venue; (2) the trial court was making
a decision at defendant’s request to benefit defendant in his
upcoming trial; (3) the trial court took into consideration
whether there were adequate facilities and manageable dockets
in the other counties; and (4) defendant does not have the right
to change venue to the county of his choice, and a defendant may
not condition a motion for a change of venue upon the trial
court’s agreeing to transfer the case to a particular county speci-
fied by defendant.

. Criminal Law— request for ex parte hearing—pro se mo-

tion to dismiss attorneys

The trial court did not err in a first-degree murder and
second-degree kidnapping case by failing to allow defendant’s
personal request to speak to the court outside the presence of
the prosecution regarding his pro se motion to dismiss his attor-
neys, because: (1) the primary matter about which defendant
desired to speak with the trial court in private was resolved; (2)
the trial court properly granted defendant a hearing so defendant
could explain his desire to change attorneys, but defendant failed
to provide the trial court with sufficient information to support
his motion for new counsel; (3) it does not appear that defendant
and his attorneys ever reached an impasse such that the attor-
neys could not competently function when defendant’s attorneys
eventually agreed to obtain money for a private investigator as
defendant requested, and it appears that defendant wished only
that his attorneys would seek funds to obtain physical evidence;
(4) it was within the attorneys’ discretion to use their time and
energy as they saw best to prepare for trial, and (5) defendant
failed to present any evidence that an issue of a personal nature
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was at stake, and defendant merely indicated that additional evi-
dence might exist.

. Constitutional Law— right to counsel—duty of loyalty—
work product

A defendant in a first-degree murder and second-degree kid-
napping case was not denied his Sixth Amendment right to coun-
sel even though defendant alleges his attorneys violated their
duty of loyalty and revealed their work product in front of the
prosecution, because there is no evidence that defendant’s attor-
neys revealed any information that constituted work product
when the attorneys simply responded to the trial court’s ques-
tions concerning what they had done to investigate and prepare
the case without disclosing any of their mental processes.

. Criminal Law— motion to dismiss attorneys—State’s
participation

The trial court did not err in a first-degree murder and
second-degree kidnapping case by allegedly allowing the State to
participate in the decision on defendant’s motion to dismiss his
attorneys, because: (1) the State's comments merely reflect its
interpretation of the law governing defendant’s motion as well as
its belief that defendant was attempting to stall his trial; and (2)
it was proper to ascertain the State’s stance on defendant’s
motion since the timing of the trial could have affected the
State.

. Discovery— medical and psychological records—failure to
object

The trial court did not err in a first-degree murder and
second-degree kidnapping case by granting the State’s request for
discovery of defendant’s medical and psychological records and
by requiring the defense’s psychology experts to issue written
reports allegedly in violation of N.C.G.S. § 15A-905, because: (1)
defendant never objected to the trial court’s grant of the relevant
discovery to the State; and (2) defendant agreed that the law gave
the State the right to obtain the materials requested.

. Jury— capital selection—motion to strike panel—juror
recognized mug shot of defendant in newspaper

The trial court did not err in a first-degree murder and

second-degree kidnapping case by denying defendant’s motion to
strike the panel of jurors that heard a prospective juror’s com-
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ment that she recognized a mug shot of defendant in the newspa-
per even though defendant contends the information allowed the
other jurors to speculate about prior crimes defendant may have
committed, because: (1) defendant provides no evidence that the
mug shot the prospective juror saw was connected to another
crime; and (2) there is no reason to believe the other jurors
formed any improper opinions based on the prospective juror’s
comment about the mug shot.

. Criminal Law— prosecutor’s argument—jury voir dire—

jurors did not have to believe expert

The trial court did not err in a first-degree murder and
second-degree kidnapping case by permitting the State’s com-
ments during jury voir dire that the jurors did not have to believe
any part of what an expert said simply based on the fact that the
person is an expert witness, because: (1) the prosecutor did not
express an opinion as to the credibility of specific witnesses; (2)
the State’s questions were simply intended to determine if jurors
would equally consider testimony of lay witnesses concerning
defendant’s mental capacity; and (3) the State’s questions regard-
ing expert witnesses were in concert with the trial court’s jury
instruction regarding expert witnesses.

. Criminal Law— prosecutor’s argument—vouching—argu-

ing just and true case

The State did not improperly vouch to the jury in a capital
trial that it was arguing the just and true case by comments to
prospective jurors about reaching the sentencing phase because:
(1) the State never said the sentencing phase definitely would be
reached, but only insinuated such a possibility; and (2) the trial
court’s clarifications and the prospective jurors’ responses to the
trial court and the State made it clear that the prospective jurors
were not under the impression the sentencing phase was a
certainty.

. Jury— capital—duty to stand up alone and announce death

verdict—excusal for cause

The trial court did not err in a first-degree murder and
second-degree kidnapping case by allowing the State to inform
prospective jurors that as a part of their duty they might have
to stand up alone and announce a death verdict and by ex-
cusing for cause a prospective juror based on the fact that she
could not fulfill this duty, because: (1) the State and the trial
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court were merely describing the polling process to the jur
ors; and (2) the trial court perceived an inability on the prospec-
tive juror’s part to follow the law with regard to imposition of
capital punishment.

Evidence— testimony—bases of opinions—state of mind—
failure to make offer of proof

The trial court did not err in a first-degree murder and
second-degree kidnapping case by allegedly violating defendant’s
right to present evidence in his defense by failing to allow two
expert witnesses to state the bases of their opinions and by lim-
iting the testimony of some lay witnesses about defendant’s state
of mind, because: (1) one of the witnesses was allowed to testify
about the general basis of her opinion; (2) defendant failed to
make an offer of proof regarding the expert witnesses’ testimony;
and (3) defendant failed to make an offer of proof regarding the
testimony of the lay witnesses and it appears unlikely the obser-
vations of these lay witnesses would have substantially impacted
the jury’s consideration of defendant’s sanity.

Constitutional Law— effective assistance of counsel-—psy-
chological defenses—diminished capacity

A defendant in a first-degree murder and second-degree kid-
napping case did not receive ineffective assistance of counsel
even though defendant contends his attorneys’ failed to ade-
quately present psychological defenses including diminished
capacity, because: (1) it can only be speculated whether the ques-
tions defendant contends should have been asked to support a
diminished capacity defense would have been answered favor-
ably to defendant; and (2) it was a matter of trial strategy to
determine whether to offer evidence of both diminished capacity
and insanity or to focus all efforts on insanity.

Criminal Law— prosecutor’s argument—validity of expert
testimony

The trial court did not err in a first-degree murder and sec-
ond-degree kidnapping case by allowing the State’s closing argu-
ments regarding the validity of defendant’s expert testimony and
alleged attacks on the expert, because defendant failed to show
the trial court abused its discretion in handling the State’s actions
at trial.



182

13.

14.

15.

16.

IN THE SUPREME COURT

STATE v. PREVATTE
(356 N.C. 178 (2002)]

Evidence— hearsay—purpose other than truth of matter
asserted

The trial court did not allow impermissible hearsay evidence
in a first-degree murder and second-degree kidnapping case by
allowing evidence from a witness stating that the victim’s hus-
band visited the victim on the day of the murder and told her he
loved her because: (1) the statement was admitted for a purpose
other than to prove its truth; (2) the statement is evidence that
the victim believed a reconciliation was forthcoming and sup-
ported the victim’s fear that defendant boyfriend might try to
harm her or her family; and (3) the statement supports a con-
clusion that defendant was motivated to kill by the victim’s desire
to end her relationship with defendant and reconcile with her
husband.

Evidence— rocky relationship—personal knowledge

The trial court did not commit prejudicial error in a first-
degree murder and second-degree kidnapping case by allowing
testimony from a witness stating that the relationship between
the victim and her husband was rocky but that they always
seemed to get back together even though defendant contends the
testimony was given without personal knowledge, because as
defendant concedes, this testimony was tested on cross-
examination when the witness admitted that she did not live with
the victim and her husband and thus did not know what she
meant by “rocky.”

Evidence— hearsay—state of mind exception

The trial court did not allow imperissible hearsay evidence in
a first-degree murder and second-degree kidnapping case by
allowing a witness to testify that the victim told her that the vic-
tim was atternpting to reconcile with her husband, because: (1)
the testimony was admissible under the N.C.G.S. § 8C-1, Rule
803(3) state of mind exception to show the victim’s mental state
and provided insight into her confrontation with defendant; and
(2) the statement was an expansion on the origin of the victim’s
fear of defendant boyfriend.

Evidence— hearsay—objection sustained

The trial court did not err in a first-degree murder and
second-degree kidnapping case by sustaining an objection when
defendant asked a witness whether the victim’s husband asked
the witness to keep an eye on his wife and defendant boyfriend
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so that the husband could use the information in court over
custody of the kids, because the question solicited hearsay and
was improper.

Jury— capital selection—voir dire—insanity defense

The trial court did not err in a first-degree murder and
second-degree kidnapping case by overruling objections to the
State’s argument that allegedly distorted the legal standard appli-
cable to the insanity defense during jury voir dire, because: (1)
defendant waived this issue by failing to provide a transcript ref-
erence in his brief to the alleged statement and by failing to make
an assignment of error on this issue as required by N.C. R. App. P.
10(a); and (2) even if defendant did not waive this issue, the state-
ment was a proper attempt by the State to ascertain if jurors
could follow the law concerning defendant’s guilt as well as
whether defendant was not guilty by reason of insanity.

Criminal Law— prosecutor’s argument—insanity defense

The trial court did not err in a first-degree murder and
second-degree kidnapping case by overruling objections to the
State’s argument that allegedly distorted the legal standard appli-
cable to the insanity defense during closing arguments, because:
(1) the State properly argued that defendant’s mental illness did
not alone meet the requirements for legal insanity; and (2) any
alleged error by the State, stating that if the jurors found defend-
ant insane that they should let him go, was properly handled by
the trial court’s instruction.

Criminal Law— prosecutor’s argument—jury’s duty to
enforce law

The trial court did not err in a first-degree murder and
second-degree kidnapping case by allowing the State to argue
during closing arguments that the jury’'s duty is to enforce the
law, because: (1) the State used its argument to clear up any jury
confusion about the responsibilities of the police, the prosecu-
tors, the judge, and the jury; and (2) the State sought to ensure
the jury understood that its proper role included holding defend-
ant accountable.

Criminal Law— prosecutor’s argument—additional evi-
dence during sentencing

The trial court did not err in a first-degree murder and
second-degree kidnapping case by allowing the State to argue



184

21.

22,

23.

IN THE SUPREME COURT

STATE v. PREVATTE
[356 N.C. 178 (2002)]

during opening and closing arguments that if the jury found
defendant guilty it would learn more during sentencing, because:
(1) the State’s argument merely reemphasized what the jury
already knew, including that additional evidence would be sub-
mitted on the question of defendant’s sentence if defendant was
found guilty; and (2) this procedural issue was fully explained to
the jury during jury selection.

Criminal Law— prosecutor’s argument—consider in vic-
tim’s shoes

The trial court did not err in a first-degree murder and
second-degree kidnapping case by allegedly allowing the State to
request during opening arguments that the jurors consider the
victim as a relative and put themselves in the victim’s shoes,
because: (1) the State was simply providing some background on
the victim; (2) the State’s comment that the victim could be
related to a member of the jury was an effort to show the victim
was a typical community member; and (3) there is no indication
the State was urging the jurors to put themselves in the victim’s
shoes.

Criminal Law— prosecutor’s argument—lack of consequences

The prosecutor in a first-degree murder and second-degree
kidnapping case did not improperly refer during opening and
closing arguments to the lack of consequences defendant had
suffered in the six years since the crimes were committed,
because: (1) a reading of the arguments in their totality reveals
that the prosecutor was suggesting defendant acted in a planned
way and made numerous decisions in the process of the killing;
(2) the trial court immediately admonished the prosecutor to
stick to the evidence when he briefly remarked about the six-year
time period; and (3) there was no instance where the prosecutor
referred to the consequences to defendant as being relevant to
the jury’s determination of guilt.

Criminal Law— prosecutor’s argument—no witness of a
psychotic episode

The trial court did not err in a first-degree murder and
second-degree kidnapping case by allowing the State to argue
that there was not one witness for the defendant that could say
the person committing the murder was having a psychotic
episode or having some type of out-of-body experience because,
despite the existence of conflicting expert opinion on the issue,
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the State was properly pointing out that there was no definitive
evidence to prove an episode took place.

Criminal Law— prosecutor’s argument—manipulation of
mental tests

The trial court did not err in a first-degree murder and
second-degree kidnapping case by allowing the State to attempt
to impeach the insanity defense with the idea that defendant had
taken mental tests several times and knew how to manipulate
them, because: (1) it was proper for the State to argue that
defendant had some expertise portraying his psychological
makeup in a favorable manner considering the broad evidence of
defendant’s mental problems and the evaluations and treatments
he received for these problems; and (2) the trial court instructed
the jurors that if their recollection of the evidence differed from
that presented by the attorneys in argument, the jurors should
disregard what the attorneys said and rely solely on their own
independent recollection.

Criminal Law— prosecutor’s argument—expert gathered
information from others

The trial court did not err in a first-degree murder and
second-degree kidnapping case by allowing the State to argue
that its own expert had gathered information from other people
in forming his opinion, because: (1) the State did not proceed
with this line of argument after defendant’s objection, and the
State asked the jury to consider this issue based on its own rec-
ollection of testimony from the trial; and (2) the State’s argument
was in line with the trial court's instruction for the jurors to base
their deliberations on their own memory of testimony.

Criminal Law— prosecutor’s argument—fairness defend-
ant showed victim—putting words in mouth of witnesses

The trial court did not err in a first-degree murder and
second-degree kidnapping case by allowing the State to urge the
jury to contrast the court’s fair treatment of defendant to defend-
ant's treatment of the victim and to state that defense counsel
was putting words in the mouths of the witnesses, because: (1)
the State’s remarks concerning the fairness defendant showed
the victim were well within the parameters created by our
Supreme Court; and (2) the State’s comment concerning defense
counsel putting words in the mouths of witnesses was a response
to defendant’s attacking closing argument, was not abusive or
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ongoing, and was isolated and did not deprive defendant of a
fair trial.

Criminal Law— insanity—burden of proof—instructions

The trial court’s instruction in a first-degree murder and kid-
napping case that defendant had the burden to “prove insanity to
your satisfaction” sufficiently charged the jury on the standard of
proof needed by defendant to prove his insanity without an
instruction that defendant had the burden of proving insanity by
a preponderance of the evidence. Furthermore, the jury could not
have been confused by the court’s use of the terms “satisfied,”
“convinced,” and “proof beyond a reasonable doubt” where the
court fully instructed the jury on which standard to use and told
the jury not to use the “beyond a reasonable doubt” standard in
considering whether defendant was insane.

Constitutional Law— comment on right to remain silent—
no direct reference—courtroom demeanor

The trial court did not commit plain error in a first-degree
murder and second-degree kidnapping case by failing to inter-
vene ex mero motu to prevent the State from allegedly com-
menting on defendant’s exercise of his right to remain silent,
because: (1) the State’s argument that no witness could testify
that defendant was having a psychotic episode at the time of the
crimes was merely a comment on the witnesses who had testified
and was not a direct reference to defendant’s silence; and (2) the
State’s comment on defendant’s failure to look into the jurors’
eyes was merely a brief reference to defendant’s courtroom
demeanor.

Evidence— defendant would kill vietim but mother
paid too much to get him out of prison—motivation—
deliberation

The trial court did not abuse its discretion in a first-degree
murder and second-degree kidnapping case by overruling defend-
ant’s objections and denying defendant’s motion to strike testi-
mony by a State’s witness informing the jurors about a statement
defendant made that he would kill the victim but his mother paid
too much money to get him out of prison, because: (1) the part of
the statement in which defendant said he would kill the victim
showed that defendant had the motivation to kill the victim and
that defendant had thought about killing the victim for some time
before the murder occurred; (2) the part of the statement where
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defendant said his mother paid to get him out of prison allowed
the jury valuable insight concerning defendant’s thinking and
evaluation prior to the murder; (3) hearing both parts of the state-
ment gave the jury the opportunity to see how defendant was
deliberating over whether to kill the victim since defendant’s
mental state was an issue at trial; (4) the testimony did not reveal
why defendant had been in prison or why his mother paid for his
release; and (5) any prejudice from the admission of the testi-
mony was not significant since defendant, in questioning his own
witnesses as well as in closing arguments, disclosed that he had
spent time in prison.

Kidnapping— instructions-—purpose of confinement or
restraint

The trial court’s instructions in a prosecution for two kid-
nappings did not unconstitutionally relieve the State of its burden
of proving all elements of kidnapping because the court
instructed the jury that it must find the confinement, restraint
or removal was for the purpose of “murder” rather than “first
degree murder,” as specified in both indictments, or because the
court failed to instruct the jury that it must also find defendant
was “terrorizing” the second victim when the indictment in that
case alleged terrorizing the victim as an additional purpose,
where (1) both indictments alleged that the kidnapping was “for
the purpose of facilitating the commission of a felony, First
Degree Murder,” and language in the indictments following “the
commission of a felony” is mere surplusage and may properly be
disregarded; and (2) although the indictment may allege more
than one purpose, the State has to prove only one of the alleged
purposes in order to sustain a conviction of kidnapping, and it
was not necessary for the court to include terrorizing in its
instructions.

Kidnapping— second-degree—additional restraint—suffi-
ciency of evidence

The trial court did not err by upholding defendant’s second-
degree kidnapping convictions even though defendant contends
they were an inherent and integral part of the female victim’s
murder, because the binding and the beating of the female victim
and the restraint on the male victim were not essential actions
necessary to restrain the female victim in order to murder her,
but were additional actions that increased her helplessness and
vulnerability.
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Criminal Law— motion for mistrial—previous escape from
prison—prior murder

The trial court did not abuse its discretion in a first-degree
murder and second-degree kidnapping case by failing to declare
a mistrial when the State introduced evidence that defendant
escaped from prison while serving time for a prior murder in
Georgia, because: (1) the trial court sustained defendant’s objec-
tion and instructed the jury to disregard the reference to the
escape; and (2) it is presumed that the jury followed the trial
court’s instructions.

Criminal Law— legal insanity—consideration after defend-
ant found not guilty

The trial court did not err in a first-degree murder and
second-degree kidnapping case by instructing the jury not to con-
sider defendant’s special issue of legal insanity unless the jury
first found defendant was not guilty, because: (1) the trial court
fully instructed the jury that it was to consider the insanity
defense only if it found the State had proved its case beyond a
reasonable doubt; and (2) taken in context with the trial court’s
instructions on the insanity defense consistent with the pattern
Jjury instructions, there was no error.

Sentencing— capital-——aggravating circumstance—defend-
ant previously convicted of another capital offense—fail-
ure to submit

The trial court did not err in a capital sentencing proceeding
by allowing the State to decline to present evidence of the aggra-
vating circumstance under N.C.G.S. § 15A-2000(e)(2) that defend-
ant had previously been convicted of another capital offense
even though defendant had been found guilty of murder in 1974
in Georgia, because the State chose to proceed under the
N.C.G.S. § 15A-2000(e)(3) aggravating circumstance that the
offense was a prior violent felony, and the fact that defendant had
been convicted previously of murder was thus submitted to the
Jury for its consideration.

Sentencing— capital—jury instruction on life imprison-
ment—invited error
The trial court did not err in a capital sentencing proceeding

by instructing the jury that it would have to choose between life
imprisonment without parole and the death penalty even though
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the maximum sentence at the time defendant committed the mur-
der was the death penalty or life imprisonment with the possibil-
ity for parole, because: (1) defendant did not object to and in fact
invited the trial court’s error by requesting the instruction on life
imprisonment without parole; (2) defendant repeatedly urged the
jury to recommend a sentence of life imprisonment without
parole; (3) a defendant cannot complain about a jury instruction
that he specifically requests; and (4) defendant has no ex post
facto claim since he was sentenced to the maximum punishment
of death.

Sentencing— capital—aggravating circumstance—murder
part of course of conduct—no plain error

The trial court did not commit plain error in a capital sen-
tencing proceeding by failing to specify and define the alleged
crime of violence in the N.C.G.S. § 15A-2000(e)(11) aggravating
circumstance that the murder was part of a course of conduct,
because: (1) the trial court never promised to specify a crime to
constitute the course of conduct, and there is no requirement that
the trial court specify the criime or crimes to support this cir-
cumstance; and (2) there was no possibility of double-counting
even though the N.C.G.S. § 15A-2000(e)(5) aggravating circum-
stance was submitted since the (e)(5) circumstance was limited
to the kidnapping of the female victim while the (e)(11) cir-
cumstance was limited to the kidnapping and assault of the
victim’s son.

Sentencing— capital—aggravating circumstance—murder
part of course of conduct—single crime sufficient

The trial court did not err in a capital sentencing proceeding
by instructing the jury that a single crime of violence could sup-
port the N.C.G.S. § 15A-2000(e)(11) aggravating circumstance
that the murder was part of a course of conduct, because: (1) the
trial court instructed in a manner virtually identical to the pattern
jury instructions; (2) a trial court may instruct the jury on (e)(11)
by limiting the jury’s consideration to the conduct involved in one
other crime, and evidence of one other crime is sufficient to sub-
mit this circumstance; and (3) there was substantial evidence
that defendant committed two violent crimes against the murder
victim’s son.
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Sentencing— capital—aggravating circumstance—murder
especially heinous, atrocious, or cruel

The trial court did not err in a capital sentencing proceeding
by submitting the N.C.G.S. § 15A-2000(e)(9) aggravating circum-
stance that the murder was especially heinous, atrocious, or
cruel, because evidence showed the murder was pitiless, unnec-
essarily tortuous, and that it dehumanized the victim when: (1)
defendant attacked the victim in the presence of her ten-year-old
son; (2) defendant psychologically tortured the victim by threat-
ening her son and locking him in a bathroom; (3) the victim did
not know if defendant would kill her son as well; and (4) defend-
ant struck the victim multiple times and shot her as she was
trying to run away.

Sentencing— capital—motion to strike death penalty—dis-
cretion—constitutionality

The trial court did not err in a capital sentencing pro-
ceeding by failing to grant defendant’s motion to strike the death
penalty based on the fact that North Carolina’s capital punish-
ment scheme does not allow for discretion to choose not to
seek the death penalty, because: (1) the required discretion is
satisfied by the guided discretion given to juries who sentence
defendants in capital cases in North Carolina; and (2) our
Supreme Court has repeatedly held that our capital punishment
system is constitutional despite the prosecutor’s possession of
broad discretion.

Sentencing— capital—prosecutor’s arguments—defendant
previously convicted of murder

The trial court did not err in a capital sentencing proceeding
by overruling defendant’s objections to the State’s sentencing
argument emphasizing that defendant had been previously con-
victed for a Georgia murder and that the only way to ensure
defendant would not murder again was to return a death verdict,
because defendant was convicted of the Georgia murder and the
State had every right to refer to it during closing argument.

Criminal Law— prosecutor’s argument—jury as law and
justice—no impropriety

The prosecutor’s argument in a capital sentencing proceeding
telling the jury that “Today, you are the law. You are justice” and
that “you 13 people are the law of this county” was a proper argu-
ment that the jury was the conscience of the community for the
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purposes of defendant’s trial and was not an improper argument
that the jurors are a prosecutorial arm of the government.

Sentencing— capital—prosecutor’s arguments—defendant
wrote his own judgment

The trial court did not err in a capital sentencing proceeding
by overruling defendant’s objections to the State’s sentencing
argument that defendant wrote his own judgment, because: (1)
the State’s argument simply emphasized that defendant chose to
take another’s life; and (2) nothing in the argument relieves the
jury of its responsibility of fairress and impartiality.

Criminal Law— prosecutor’s argument—find defendant
guilty for justice of victims’ families

The trial court did not err in a first-degree murder case by
overruling defendant’s objections to the State’s argument during
the guilt-innocence phase that the jury should find defendant
guilty in order to do justice for the victim and her family, be-
cause: (1) a prosecutor may properly argue that the victim'’s death
represents a unique loss to the victim’s family; (2) a prosecutor
may argue the jury should do justice for the victim and the vic-
tim’s family if the argument does not specifically relate to the
family’s opinion about the defendant or the crime; and (3) the
reference to the victim’s spirit being at the trial was nothing
more than a reference to remaining family members and their
need for justice.

Sentencing— capital—prosecutor’s argument—belittling
defendant’s mitigating circumstances

The trial court did not err in a capital sentencing proceeding
by allowing the State to belittle the mitigating circumstances sub-
mitted by defendant, because: (1) prosecutors may legitimately
attempt to belittle or deprecate the significance of a mitigating
circumstance; and (2) the State properly argued that the circum-
stances should not be an excuse for defendant to avoid the con-
sequences of his actions.

Sentencing— capital—reinstruction on mitigating
circumstance

The trial court did not err in a capital sentencing proceeding
by reinstructing the jury on the definition of mitigating circum-
stance, because: (1) the trial court followed the pattern jury
instructions and instructed the jury about each statutory and
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nonstatutory mitigating circumstance, making it clear that statu-
tory and nonstatutory mitigating circumstances were different;
(2) the punishment recommendation form differentiated between
findings necessary for the jury to find statutory and nonstatutory
mitigating circumstances; (3) the trial court never indicated to
the jurors that they could give no weight to statutory mitigating
circumstances they found to exist; and (4) defendant failed to
object to the reinstruction after it was given, and the jury was
able to reach a verdict without further inquiry.

Sentencing— capital—peremptory instructions on mitigat-
ing circumstances—no factual inferences from trial court’s
rulings

The trial court did not commit plain error in a capital sen-
tencing proceeding by instructing the jury that it was not to make
any factual inferences from his rulings after giving peremptory
instructions on mitigating circumstances, because: (1) even when
a peremptory instruction is given, jurors can reject the evidence
if they lack faith in its credibility; and (2) the instruction per-
mitted the jury to determine whether it believed the evidence
presented even when contradictory evidence was presented, and
the trial court’s later instruction was consistent with the peremp-
tory instructions.

Sentencing— death penalty—proportionate

A sentence of death imposed upon defendant for first-degree
murder was not disproportionate because: (1) defendant was
convicted on the basis of malice, premeditation, and deliberation,
and under the felony murder rule; (2) defendant kidnapped the
victim and her ten-year-old son at gunpoint in their own home,
and defendant viciously killed the victim while she was running
away; (3) and the jury found the prior violent felony, commission
during kidnapping, heinous, atrocious and cruel, and course of
conduct aggravating circumstances.

Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg-

ment imposing a sentence of death entered by Helms, J., on 22
February 1999 in Superior Court, Stanly County, upon a jury verdict
finding defendant guilty of first-degree murder. On 19 July 2001, the
Supreme Court allowed defendant’s motion to bypass the Court of
Appeals as to his appeal of additional judgments. Heard in the
Supreme Court 11 March 2002.
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Roy Cooper, Attorney General, by William B. Crumpler and
Robert C. Montgomery, Assistant Attorneys General, for the
State.

Center for Death Penalty Litigation, by Kenneth Rose, for
defendant-appellant.

WAINWRIGHT, Justice.

In 1995, Ted Anthony Prevatte (defendant) was sentenced to
death after being found guilty of first-degree murder and two counts
of second-degree kidnapping. State v. Prevatte, 346 N.C. 162, 484
S.E.2d 377 (1997). Following defendant’s appeal from these convic-
tions, this Court granted defendant a new trial. Id.

On 17 February 1999, at his second trial, the jury found defendant
guilty of first-degree murder and two counts of kidnapping. The first-
degree murder conviction was based on the theories of malice, pre-
meditation and deliberation, and the felony murder rule. The jury
recommended and the trial judge imposed a sentence of death for the
murder conviction and consecutive terms of imprisonment of thirty
years each for the kidnapping convictions.

The record reveals the following pertinent facts. The thirty-
two-year-old victim (Cindy McIntyre) was married with two children
(Michael and Matthew). She and her husband, Mike, were estranged
but trying to reconcile. The victim and defendant attended the
same church, sang together in the choir, and had been dating for
about a year. Defendant lived with his mother across the street from
the victim.

On 1 June 1993, when the victim and her husband saw each
other, the victim’s husband gave her a rose, kissed her, and told
her he loved her. Later that same day, the victim and her son
Matthew were at home when defendant came in with a present for
Matthew. As Matthew was opening the present, his mother said, “Oh
my God.” Matthew turned around and saw defendant pointing a
gun at his mother. Defendant had borrowed a gun from his cousin
that afternoon.

When Matthew saw defendant with the gun, Matthew jumped up,
and defendant pointed the gun at him. Defendant took the victim and
Matthew to the bedroom and made them get down on their knees.
Defendant then hit and kicked the victim. Defendant pointed the gun
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at Matthew’s head and said if the victim did not shut up, defendant
would shoot Matthew.

Defendant grabbed Matthew and locked him in a bathroom down
the hall from the bedroom. Defendant briefly left the house but
shortly returned and brought the victim out of the house, with her
hands bound behind her back. Defendant had his hands on the vic-
tim’s neck and shoulder area. Defendant forced the victim into a car,
pulled the victim back out of the car, and then struck the victim three
to four times and slammed the victim’s head into the car. The victim’s
hands remained bound behind her back. Defendant next reached into
the car and pulled out a handgun. When the victim tried to run away,
defendant held the gun with both hands, aimed, and fired more than
once. Defendant left immediately after the last shot.

An autopsy of the victim’s body revealed she suffered three gun-
shot wounds. Each bullet passed through the victim’s body. One bul-
let went through the middle of the victim’s back and completely
destroyed her aorta and heart. Massive bleeding occurred in the chest
cavity. These wounds caused the victim's death.

Inside the master bedroom of the victim’s house, investigators
found a nylon rope tied to a bed frame and a roll of duct tape on the
floor. The roll of duct tape was consistent with the duct tape used to
bind the victim'’s hands.

Prior to the murder, the victim told a witness she was afraid of
defendant because he knew she was reuniting with her husband. The
victim said she was afraid defendant would hurt her, her children, or
her husband. Witnesses also heard defendant say he would kill the
victim if he could get away with it and he “[felt] like killing her.”

Before analyzing defendant’s arguments, we first note that
defendant’s two trial attorneys in this case are the same at-
torneys who represented defendant in his 1995 capital trial for this
murder.

We also note defendant presented an insanity defense at trial.
Two defense experts expressed opinions that defendant had a para-
noid personality disorder and was insane at the time of the shooting.
The State offered rebuttal evidence that on the day of the murders,
defendant was observed acting in a calm, friendly manner. The State’s
expert testified that on the day of the murders, defendant was able to
understand the nature and quality of his actions as well as the differ-
ence between right and wrong.



IN THE SUPREME COURT 195

STATE v. PREVATTE
(356 N.C. 178 (2002)]

PRE-TRIAL ISSUES

[1] We first address defendant’s assignment of error that his vicinage
rights were violated in that venue should not have been changed from
Anson County to Stanly County because the court lacked statutory
authority to change venue, the court lacked inherent authority to
change venue without giving an adequate reason, and defendant did
not waive his right to venue. Defendant’s argument is misplaced.

“The vicinage concept requires that the jurors be selected from a
geographical district that includes the locality of the commission of
the crime.” 4 Wayne R. LaFave and Jerold H. Israel, Criminal
Procedure § 16.1(b), at 462 (2d ed. 1999). “Technically, ‘vicinage’
means neighborhood, and ‘vicinage of the jury’ meant jury of the
neighborhood or, in medieval England, jury of the county.” Wiiliams
v. Florida, 399 U.S. 78, 93 n.35, 26 .. Ed. 2d 446, 456, n.35 (1970).

First, defendant contends he has a right to be tried in the county
in which he was charged, namely, Anson County. The general rule in
regard to venue is the prosecution must be in the county where the
offense is committed. N.C.G.S. § 15A-131(c) (2001). However, defend-
ant’s contention ignores the facts of this case.

On 13 July 1998, defendant filed his motion for change of venue
alleging that “there exists in the County of Anson . . . so great a prej-
udice against the defendant that he cannot obtain a fair and impartial
trial.” In support of his motion, defendant further alleged:

1. At the time of the incident alleged and continuing regu-
larly thereafter, there was substantial pretrial publicity that
created so great a prejudice against the defendant that he cannot
obtain a fair and impartial trial in Anson County.

2. There is a reasonable likelihood that a fair re-trial will be
prevented.

3. The transcript of the prior trial showing over 1800 pages of
jury voir dire purports that the defendant cannot receive a fair
and impartial re-trial in Anson County.

As a result of the foregoing, defendant “respectfully move[d] the
Court to grant his motion for change of venue.”

On that same date, the trial court was hearing other motions in
this case while defendant and both of his attorneys were present in
court. The trial court gave defendant the opportunity to hear his
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motion for change of venue that day. Defendant was informed that his
case was coming up for trial on 27 July 1998, which was two weeks
away. Defendant, through his attorneys, asked that the motion for
change of venue not be heard at that time.

On 25 July 1998, defendant filed a handwritten, notarized motion
to dismiss counsel which provided:

[O]n Monday, July 13, 1998 defendant was caused to appear in
Superior Court in Anson County for pretrial motions on the part
of the defense which defendant had not been given any prior
knowledge of said pretrial motions hearing, of which one
motion—motion for change of venue—was favored by the prose-
cution in regard to the change of location—Standly ([sic]
County—which defense counsel told defendant was in his favor
(in 1994 before defendant’s first trial at a special session of
Superior Court, defense counsel, McSheehan and Painter dis-
agreed with defendant on a change of venue saying that if a
change of venue was granted by the court, that the D.A. would get
to pick the county for the trial to be held in and that the D.A.
Honeycutt would pick [Stanly County] and Stanly County was
“more bloodthirsty than Anson County.” And also at the July 13,
1998, pretrial hearing defense counsel Mr. McSheehan and Mr.
Painter both lied to defendant in trying to have defendant believe
that he was going to trial in two weeks on July 27, 1998, to try and
trick defendant into agreeing to their pretrial motion for a change
of venue while well knowing, from having talk[ed] to the D.A,,
that the July 27, 1998, trial date had already been scheduled for
another murder case of State of North Carolina v. Chris Holden.

It should be noted that defendant had a history of writing letters
to dismiss his counsel. On 13 October 1997, the trial court had held a
hearing on defendant’s motion to reconsider appointment of one of
his attorneys. At that hearing, defendant asked the court to allow him
to withdraw his motion requesting that Mr. Painter be removed as one
of his appointed attorneys. The trial court allowed defendant's
motion to withdraw.

On 24 August 1998, the trial court held a hearing on defendant’s
motion to dismiss counsel. The following lengthy colloquy took
place:

THE CourT: This is your motion, Mr. Prevatte; is that correct?

MR. PrEvVATTE: Yes, sir.
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THE Court: All right. Do you want to offer any evidence, Mr.
Prevatte?

MR. PrREVATTE: ... I just don’t feel comfortable with these two
gentlemen anymore. They tell me one thing, and then on down
the road, they tell me something totally contradicts what they
told me the first time. There’s evidence out there to prove that
State’s main witness Jeffrey Burr lied. And they won’t get it.

They won't petition the court for the things I need, like a
private investigator to check it out, and go get it. And they just
keep me confused. They—they-—they said they were ready to go
to court in July when I went down to Anson County. And they
tried to trick me into taking a change of venue in Stanly County,
which is even bad or even worse than having it tried in Union
County.

MR. PREVATTE: . . . And then the prosecution was in agree-
ment with it. Anything the prosecution is in agreement with in my
case, isn't in my best interest. They just don’t do what I tell them.
I needed court—to petition the court to get a private investigator
to check out the evidence that’s out there.

THE CoURT: They don't do what you tell them to do?

MR. PREVATTE: Sir?

THE CourT: They don’t do what you tell them to do?

MR. PREVATTE: No, sir. That’s not it.

THE Court: What is it?

Mr. PrevaTTE: They are my attorneys. But it’s also my case.
THE COURT: I understand that.

MRr. PREVATTE: And I know what's—some of the things that
need to be done. I've told them, and they won’t do it. And it all—
the law—the law states that when a defendant and his counsel
come[] to an impasse, that the defendant’s desires override
those of his counsel. I've read that in the North Carolina laws and
procedures.

THE COURT: Anything you want to tell me about it?
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MRr. PaINTER [defense counsel]: Not unless he waives
attorney/client privilege.

MR. MCSHEEHAN [defense counsel]: Not unless he waives
attorney/client privilege, Judge. I'm not allowed to say anything.

THE COURT: Well, what’s your position as to whether or not
these attorneys ought to remain in the case, whether or not some
other attorney ought to be in it?

MRr. GwyN [prosecutor]: Well, Your Honor, the defendant
doesn’t have the right to pick and choose whatever counsel he
prefers to have or is more comfortable to have. We really feel,
quite frankly, Your Honor, that the purpose of him filing this
motion is simply for the purpose of delay. One alternative that
occurs to the State is for the appointment of standby counsel in
the form of Mr. Painter and Mr. McSheehan. Other than that, we
take no position. We just want the court to be aware of our belief
that Mr. Prevatte’s motion in front of you is simply for the pur-
pose of delaying and putting off the inevitable trial.

MR. PrevATTE: That's not so, Your Honor, with all due respect
to the court. My attorneys, they—Ilike I said, I just can’t trust them
no more. I know what’s good for me and what’s not good for me.
And they—they half listen to me. They half—it’s not to put it off.
But how can you be ready to go to trial, when you haven’t done
some of the things that I specifically asked them to do? And then
they try to trick me into agreeing to motions in Stanly County say-
ing I was going to go to court in July, knowing full well that
another inmate had been scheduled to go to court in July ahead
of me.

When I first—first time we tried to get a change of venue out
of Anson County, they said it will most likely be in Stanly County.
And you don’t want it there because the people in Stanly County
is more blood thirsty than the people in Anson County. And now
this time, they come back and say great, we got a change of
venue, we're going to Stanly County. And the D.A. has agreed to
it. I said, hold it.

THE CourT: Have you agreed to that?

Mr. HONEYCUTT [prosecutor]: No, sir. The only thing—discus-
sion that I've had about the change of venue, is I asked if they
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were seriously going to contest it, that our position was going to
be that the only court facility with a docket light enough to move
the case was Stanly County. I also pointed out that the—that the
defendant can get a quicker trial in Anson County. But I told them
I didn’t object on the State, they can be tried in any county they
wanted to.

MR. PrREVATTE: Your Honor, I asked my counsel to do things
for back-up the change of veriue outside the twentieth jurisdic-
tion. Because I can’t get a fair trial in Anson County, Richmond
County, Stanly County or Monroe, due to the publicity. Not only
in those counties, but out of Charlotte and the television news.
And they won't do it. Then they come to me and say, we got you
a change to Stanly County. There's going to be a good Judge
there.

I told them, you said it was more thirsty—more blood thirsty
in Stanly County than Anson County. Yeah, but they got a good
Judge there. Like I told them, they could have the best Judge in
the world. If that county had been prejudiced against me through
news and other things, word of mouth and all, it would be just
like Wadesboro, Anson County.

They—I've tried about getting witnesses to testify for me,
expert witnesses. They keep telling me that the one said he don'’t
remember me, and he don’t want to come up here. I don’t believe
that. He—he'’s a psychiatrist. And he treated me for eleven
months in Central State Hospital in Milledgeville, Georgia on a
24-hour basis. He, more than anybody, knows my mind.

And it's—you know, they-—they try to say we was going to
court in July. And they hadn’t done all these things. And then I
found out that the other guy had already been scheduled. As soon
as the hearing was over, and I didn’t want to go over these
motions, Mr. Painter comes out and said, they’re going to try so-
and-so on the 27th. They knew that all along. They're playing
mind games with me, Your Honor. And this is my life. I'm in a
capital murder case.

THE CouUrT: What's your—what are you requesting in the
case?

MR. PREVATTE: As what?

TaE CoUurT: What are you asking me to do?
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MR. PrEVATTE: I want new counsel. I would appreciate that.
THE COURT: State care to be heard on that?

Mr. Gwyn: No, sir.

THE CourT: Have no opinion one way or the other?

ME. HONEYCUTT: Yes, sir. We say that it’s unfair to the State to
drag us out now. And as to whether or not this case was to be
tried in July, Mr. Painter and Mr. McSheehan were informed by
my office that this case was on the calendar in July as the back-
up case in the event the first murder case that was tried down
there—and I believe it was before Your Honor—broke down. So
this—we were targeting this case for trial in July. Mr. Painter and
Mr. McSheehan were made aware of that and kept informed of
that.

Mg. PrevaTTE: Your Honor, all due respect to the court again.
If they—if I was scheduled to be tried in July, if the other person
wasn’t, then my attorneys were totally unprepared. Because they
hadn’t done the things they needed to do.

THE Court: Well, hadn'’t they already prepared your case one
time before?

MRg. PREVATTE: Yeah.
THE CourT: What else did they need to do then?

MRr. PrevarTE: There’s new evidence. There’s not new evi-
dence, but evidence that's been out there to prove that the
State’s main witness lied and made a deal with the D.A. to get 18
felonies dropped a month right after I was convicted. Not only
did Mr. Honeycutt lie to the defense, he lied to the court and said
he hadn’'t made a deal with the State witness.

THE CourT: Well, what effort could they have made to show
this? What are you saying your lawyers could have done that you
don’t already have?

MR. PrevarTE: Well, I think, Your Honor—

THE CoUrT: Didn’t they attempt to ask the witness about that
during the first trial? And the Judge didn’t let them; is that right?

MR. PREVATTE: That—that—that’s right. But I thought—

THE CoURT: And isn't that why your case got reversed?
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MR. PREVATTE: Yes, sir. But I'm also saying there’s other evi-
dence there to show that he lied. And that would change the
whole, all the way around, in my opinion. But all they want, they
say, well, what if they find DNA.

THE CoUurT: What do you say is out there?

MR. PrREVATTE: For that incident, Your Honor, I'd like to ask
a full hearing in your chambers outside the hearing of the
prosecution.

THE COURT: Well, do you all agree what he says cannot be
used against him?

MR. HONEYCUTT: No, sir. We will not agree to that.
THE CoUrT: You won't agree to that?

MR. HONEYCUTT: At this point, he still has two lawyers repre-
senting him.

Tue CourT: Well, that’s the reason your case got reversed; is
that right?

Me. PrevaTTE: No, sir. The case got reversed for lack of due
process, which—

THE COURT: My understanding is the case got reversed
because the court did not allow cross examination of whether or
not some—

MR. McSHEEHAN: Davis. Judge, we were not allowed to cross
examine the witness in front of the jury to probe him about any
deal he may have or may not have had on the State, and let the
jury pass on his credibility, and credibility questions asked and
his responses thereto. And that’s the Lass V Davis. And that’s why
it got reversed. The other 157 errors cited and passed on them,
and they said they would not occur in the new trial.

THE CourT: All right. Mr. Painter, do you feel like you can
continue to represent him in light of what’s transpired?

MER. PAINTER: Your Honor, I have no animosity or no bad feel-
ings toward Mr. Prevatte. I'm here at the court’s direction to rep-
resent him as fully as my ability allows me to do so. And I would
continue to represent him in the manner which I think under the
law I am—I should be representing him. I will explain to him and
talk to him any concerns he has. If he wants us to do something
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that I feel is not in his best interest, I think I, as a lawyer, have a
duty to make sure that I don’t let him dictate something that is
going to put him in harm’s way.

* And I think there’s in fact a recent North Carolina Supreme
Court case that basically says they're not to second-guess
lawyers on post conviction relief where the defendant says, my
lawyer didn’t do so and so, because the defendant, first of all,
didn’t go to law school. Second of all, the lawyer in his expertise
in being in the courtroom under fire, 12 people sitting in the box
in a capital case is in a better position to judge what tactics to
take than the Supreme Court sitting in Raleigh 18 months later.

THE CoURT: Mr. McSheehan.

MR. MCSHEEHAN: Judge, I have no problem continuing repre-
senting Mr. Prevatte or continuing to represent Mr. Prevatte if the
court so desires. We've got a lot of hours invested in this case.
New counsel would take a long time for them to catch up, I'm
sure. I've told him regardless of how the court rules, we are here
if he needs us. And we were there for eight weeks the last time.
We made trips to Arkansas, Tennessee. We made trips to
Florida—I mean to Georgia on his behalf. And—

THE COURT: Have you considered this psychiatrist or
whomever he's talking about from some other state?

MR. PAINTER: We went down there and talked with him, took
a 24-hour trip back on April the 12th with—where we sat on the
tarmac, got the plane cancelled, and drove back from Atlanta. It
was a 24-hour trip from start to finish. And went down there and
spent about an hour with the psychiatrist.

THE COURT: Was he called at trial?

MR. PAINTER: I'm sorry?

THE COURT: Was he called at trial?

MR. PAINTER: No, not last time. Not the first trial, no, sir.

Mr. McSHEEHAN: This is the psychiatrist that saw him in an
eleven month period at state mental hospital in Milledgeville,
Georgia.

THE CoUrT: Was it your opinion that it would not be to his
benefit to call him to trial?
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MR. PAINTER: Man had no recollection at all of having treated
Mr. Prevatte.

MR. McSHEEHAN: And he said he would check his records,
Judge. And if he found records that were different, he would call
us. We'd be glad to subpoena him if the court would allow us the
expense of the trip, bring him up. But—

THE CoURT: Given the fact you did what he’s requested that
you did previously; is that correct?

MR. PAINTER: On April 12th, yes, sir. We went down there and
talked to the psychiatrist to prepare him for coming up here to
trial.

THE COURT: But any agreement about the transfer of this case
to Stanly County?

MR. PAINTER: There was a discussion between us and the D.A.
and we broached it with Mr. Prevatte.

THE COURT: Been no agreement about that one way or the
other?

MR. PaINTER: No. There was discussion.

MR. PrevVATTE: Your Honor, if I may. I have no animosity
against these attorneys. I just—if I could speak to you in cham-
bers, you would understand why that I told—asked them to do
certain things, they haven’t done that’s in regard to my case and
in my best interest. They went down there and talked to this psy-
chiatrist. They said he don’t remember nothing about me. I find
that hard to believe. I mean, I don’t—he may have said that. I'm
not saying they lied.

THE CoUurT: You hope to get in touch with him again?

MR. PAINTER: Yes, sir. We'll be glad to take the records
down there. We'll be glad to take a photograph of him. We’'ll be
glad to take whatever criminal records are available made to
peak his memory or cause his memory to fire, hopefully, so he’ll
understand.
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THE COURT: How much time have you spent preparing for this
case?

MR. MCSHEEHAN: First time?

MR. PAINTER: 637 hours is what we had in the last case, first
time we tried it.

MR. MCSHEEHAN: Over 600 hours counting trial?
MR. PAINTER: Yes, sir. It was six witnesses for trial.
MR. MCSHEEHAN: Eight witnesses.

MR. PAINTER: Eight witnesses.

THE COURT: So you spent over 300, 350 hours investigating
everything?

MR. PAINTER: We went to Arkansas.

THE COURT: Well, knowing you gentlemen as I do and your—
shall we call it propensity to investigate I've seen in the past, def-
inite for me to believe that you wouldn’t have done everything
that’s necessary to provide the defense for this man.

Mr. PrevarTe: Your Honor, that was in the last trial. I'm
speaking of the trial from beginning now. I've asked them to peti-
tion the court for funds to hire a private investigator to get this
evidence. Up to the time in July when we talked and said, you
might be going to court, they hadn’t done it. Their reasons for not
wanting that evidence brought out is totally ridiculous. The rea-
sons I can’t say in front of here because of the prosecution. Go
there in Your Honor’s chambers, I could tell you. It’s a parody to
my case that, you know, to help me. And I don’t want the prose-
cution to have any knowledge of it.

THE CourT: About you wanting to have a private
investigator? ’

MR. PREVATTE: Sir?

THE Court: About why you should have a private
investigator?

Mr. PrEVATTE: I want to petition the court to get a private
investigator to look for this evidence, to find it.
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THE CoURT: It’s not automatic. Do you understand that?

MR. PREVATTE: Yes, sir, I know that. But they didn’t even peti-
tion for it. In my opinion, they didn’t even try. Your Honor, I'm on
trial for my life. And I need all the support that I can get from my
attorneys. I know these attorneys are good people, good men,
good attorneys. But I know a little bit about my case that they
don’t, and—

THE CoURT: Let me ask you something. Did they do every-
thing you thought they should have done in the first trial?

MR. PREVATTE: No, sir. And I ended up with the death penalty.
THE Court: All right.

MRr. Honevcurt: 1 would just like the court to inquire of
defendant if he’s attempting to fire his attorneys. Is that issue
before the court? Because if I understand the law, he has a right
to fire his lawyers. But I also understand my best recol-
lection with the appellate decisions are, indigent defendant
does not have a right to fire his attorneys just because he doesn’t
think he’s getting along with them. See that’s a—there’s a
much more objective issue before the court other than the clash
of personalities.

THE CourT: I understand that.

MRr. HoNEYcUTT: But I'd like the record to reflect whether or
not he’s attempting to fire his lawyer.

MR. PreVATTE: Your Honor, the motion was filed to dismiss
counsel. I know no lawyer likes to face that kind of a motion. And
like I said, I have nothing against these two gentlemen, other than
some things that needed to be brought to the court’s attention
that could have kept me from getting the death penalty, or even
convicted of, found guilty the first time. They've ignored it.
They—I just want them to do like I ask in this situation, because
I know what I'm talking about.

THE CoURT: In other words, you just want them to do every-
thing you tell them to do?

MR. PREVATTE: No, sir. I'm not an attorney. I'll be the first to
admit that. I don’t—I need a—I need counsel. But I'm saying, I
don’t need these two counsel.
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THE CourT: You just want substitute counsel; is that right?
MR. PreEvATTE: Court appointed.

THE COURT: You're not asking to dismiss all attorneys, you
just want a substitute attorneys?

Mr. PreVATTE: No, sir. I was wanting that the court appoint
me new counsel.

THE CourT: That's what I'm saying. You want me to dismiss
these two gentlemen and appoint two more; is that right?

MER. PREVATTE: Yes.

THE COURT: Anybody care to be heard further? All right,
motion is denied. . . .

Mr. GwyN: Your Honor, while we're all here, we also have
their motion for a change of venue.

MRr. MCSHEEHAN: We haven'’t asked to put it on, Judge. . . .

MR. HONEYCUTT: Well, we need to hear the motion for change
of venue, because I'm trying to get a session set.

THE CoURT: Well, they didn’t know if they were going to be
his attorneys until after today or not. So I'm going to set it for the
next term in Anson County.

In an order entered on 11 September 1998, the trial court calen-
dared this case to be tried at the 12 October 1998 term in Anson
County. The trial court found that the pending motions, such as
the change of venue, were not heard on this day because of the illness
of one of defendant’s attorneys. The trial court then calendared all
pending motions in this case to be heard at the 14 September 1998
term.

On 16 October 1998, defendant filed a motion for funds to con-
duct a survey, asking the court to enter an order approving funds to
hire someone to conduct a survey of a cross-section of the citizens of
Anson, Union, Stanly, and Richmond counties to determine whether
defendant could receive a fair trial in the twentieth prosecutorial dis-
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trict. Defendant alluded to the fact that he might argue for a change
of venue to remove his case to a county outside of the twentieth pros-
ecutorial district due to publicity.

On 19 October 1998, a hearing was held in Anson County on
defendant’s motion for change of venue and motion for funds to con-
duct a survey. Defendant and both of his attorneys were present in
the courtroom.

At the hearing, defendant’s counsel introduced the transcript of
the jury voir dire during the first trial. As a result, the following col-
loquy took place:

Tue CourT: What page do you want me to look at?

Mr. McSHEEHAN [defense counsel]: Judge, youll find them
highlighted as you go through, as you look at 