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DISTRICT 

TRIAL JUDGES OF THE GENERAL 
COURT OF JUSTICE 

SUPERIOR COURT DMSION 

JUDGES 

First Division 

Second Division 

Third Division 

ADDRESS 

Manteo 
Manteo 
Williamston 
Greenville 
Greenville 
Halifax 
Windsor 
Rocky Mount 
Wilson 
Tarboro 

New Bern 
New Bern 
Kenansville 
Jacksonville 
Wilmington 
Wilmington 
Wilmington 
Kinston 
Goldsboro 

Louisburg 
Henderson 
Yanceyville 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Durham 
Durham 
Durham 
Durham 
Burlington 
Burlington 
Chapel Hill 



DISTRICT JUDGES 

Fourth Division 

Fifth Division 

S i x th  Division 

Seventiz Division 

ADDRESS 

Buies Creek 
Smithfield 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Whiteville 
Southport 
Laurinburg 
Lumberton 
Pembroke 

Wentworth 
Eden 
Mt. Airy 
King 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Asheboro 
Whispering Pines 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
North Wilkesboro 

Concord 
Salisbury 
Wadesboro 
Monroe 
Monroe 
Lexington 
Hiddenite 
Mooresville 

Lenoir 
Lenoir 
Hickory 
Hickory 
Charlotte 
Charlotte 
Charlotte 
Charlotte 



DISTRICT JUDGES 

Eighth Division 

ADDRESS 

Charlotte 
Charlotte 
Charlotte 
Gastonia 
Gastonia 
Shelby 
Shelby 

Marshall 
Marshall 
Asheville 
Asheville 
Rutherfordton 
Marion 
Franklin 
Waynesville 

SPECIAL JUDGES 

Burlington 
Wilson 
Charlotte 
Sparta 
Greenville 
Whiteville 
Kannapolis 
Raleigh 
Raleigh 
Boone 
Raleigh 
Greensboro 
Burgaw 

EMERGENCY JUDGES 
3 Wilmington 

Raleigh 
Murfreesboro 
Durham 
Charlotte 
King 
Elizabethtown 
Mooresville 
Concord 
Raleigh 
Winston-Salem 
Greensboro 
Goldsboro 



DISTRICT JUDGES ADDRESS 

Cherryville 
Charlotte 
Asheville 
Kinston 
King 
Reidsville 
Wadesboro 
Morehead City 
Oriental 
Durham 
North Wilkesboro 
Spencer 
Morganton 
Washington 

RETIREDIRECALLED JUDGES 
Fairview 
Winston-Salem 
Mocksville 
Rutherfordton 

SPECIAL EMERGENCY JUDGES 

Charlotte 
High Point 
Raleigh 
Farmville 
Raleigh 

- 

1. Appointed and sworn in 22 December 2003 to replace W~ley F Bowen who retlred 27 August 2003 
2. Reappointed and sworn In 16 April 2004. 
3. Deceased 17 September 2003. 
4 Resigned 19 August 2003. 
5. Resigned 1 January 2004. 



DISTRICT COURT DMSION 

DISTRICT 

1 

2 

3A 

3B 

JUDGES 

GRAFTON G. BEAMAN (Chief) 
C. CHRISTOPHER BEAN 
J. CARLTON COLE 
EDGAR L. BARNES 
AMBER MALARNEY 
JAMES W. HARDISON (Chief) 
SAMUEL G. GRIMES 
MICHAEL A. PAUL 
REGINA ROGERS PARKER 
DAVID A. LEECH (Chief) 
PATRICIA GWYNET~ HILBURN 
JOSEPH A. BLICK, JR. 
G. GALEN BRADDY 
CHARLES M. VINCENT 
JERRY F. WADDELL (Chief) 
CHERYL LYNN SPENCER 
PAUL M. QUINN 
KAREN A. ALEXANDER 
PETER MACK, JR. 
LEONARD W. THAGARD (Chief) 
WAYNE G. KIMBLE, JR. 
PAUL A. HARDISON 
WILLIAM M. CAMERON I11 
LOUIS F. FOY, JR. 
SARAH COWEN SEATON 
CAROL A. JONES 
HENRY L. STEVENS IV 
JOHN J. CARROLL I11 (Chief) 
JOHN W. SMITH 
ELTON G. TUCKER 
J. H. CORPENING I1 
SHELLY S. HOLT 
REBECCA W. BLACKMORE 
JAMES H. FAISON 111 
HAROLD PAUL McCoy, JR. (Chief) 
ALMA L. HINTON 
ALFRED W. KWASIKPUI (Chief) 
THOMAS R. J. NEWBERN 
WILLIAM ROBERT LEWIS TI 
JOHN L. WHITLEY (Chief) 
JOSEPH JOHN HARPER, JR. 
JOHN M. BRITT 
PELL C. COOPER 
ROBERT A. EVANS 
WILLIAM G. STEWART 
WILLIAM CHARLES FARRIS 
JOSEPH E. SETZER, JR. (Chief) 
DAVID B. BRANTLEY 

ADDRESS 

Elizabeth City 
Edenton 
Hertford 
Manteo 
Wanchese 
Williamston 
Washington 
Washington 
Washington 
Greenville 
Greenville 
Greenville 
Greenville 
Greenville 
New Bern 
New Bern 
New Bern 
New Bern 
New Bern 
Clinton 
Jacksonville 
Jacksonville 
Richlands 
Pollocksville 
Jacksonville 
Kenansville 
Kenansville 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Halifax 
Halifax 
Jackson 
Aulander 
Winton 
Wilson 
Tarboro 
Tarboro 
Nashville 
Rocky Mount 
Wilson 
Wilson 
Goldsboro 
Goldsboro 

xii 



DISTRICT JUDGES ADDRESS 

LONNIE W. CARRAWAY 
R. LESLIE TURNER 
ROSE VAUGHN WILLIAMS 
ELIZABETH A. HEATH 
CHARLES W. WILKINSON, JR. (Chief) 
J. LARRY SENTER 
H. WELDON LLOYD, JR. 
DANIEL FREDERICK FINCH 
J. HENRY BANKS 
GAREY M. BALLANCE 
MARK E. GALLOWAY (Chief) 
L. MICHAEL GENTRY 
JOYCE A. HAMILTON (Chief) 
JAMES R. FULLWOOD 
ANNE B. SALISBURY 
WILLIAM C. LAWTON 
MICHAEL R. MORGAN 
ROBERT BLACKWELL RADER 
PAUL G. GESSNER 
ALICE C. STUBBS 
KRISTIN H. RUTH 
CRAIG CROOM 
KRIS D. BAILEY 
JENNIFER M. GREEN 
MONICA M. BOUSMAN 
JANE POWELL GRAY 
ALBERT A. CORBE'IT, JR. (Chief) 
EDWARD H. MCCORMICK 
MARCIA K. STEWART 
JACQUELYN L. LEE 
JIMMY L. LOVE, JR. 
ADDIE M. HARRIS-RAWLS 
GEORGE R. MURPHY 
RESSON 0. FAIRCLOTH 111 
A. ELIZABETH KEEVER (Chief] 
JOHN S. HAIR, JR. 
ROBERT J. STIEHL I11 
EDWARD A. PONE 
C. EDWARD DONALDSON 
KIMBRELL KELLY TUCKER 
JOHN W. DICKSON 
CHERI BEASLEY 
DOUGALD CLARK, JR. 
JERRY A. JOLLY (Chief) 
NAPOLEON B. BAREFOOT, JR. 
THOMAS V. ALDRIDGE, JR. 
NANCY C. PHILLIPS 
DOUGLAS B. SASSER 
MARION R. WARREN 
ELAINE M. O'NEAL (Chief) 
RICHARD G. CHANEY 
CRAIG B. BROWN 

Goldsboro 
Kinston 
Goldsboro 
Kinston 
Oxford 
Franklinton 
Henderson 
Oxford 
Henderson 
Pelham 
Roxboro 
Pelham 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Smithfield 
Lillington 
Smithfield 
Sanford 
Sanford 
Clayton 
Smithfield 
Lillington 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Tabor City 
Supply 
Whiteville 
Elizabethtown 
Whiteville 
Exum 
Durham 
Durham 
Durham 



DISTRICT JUDGES 

ANN E. MCKOWN 
MARCIA H. MOREY 
JAMES T. HILL 
J.  KENT WASHBURN (Chief) 
ERNEST J.  HARVIEL 
BRADLEY REID ALLEN, SR. 
JAMES K. ROBERSON 
JOSEPH M. BUCKNER (Chief) 
ALONZO BROWN COLEMAN, JR. 
CHARLES T. L. ANDERSON 
M. PATRICIA DEVINE 
WARREN L. PATE (Chief) 
WILLIAM G. MCILWAIN 
RICHARD T. BROWK 
J .  STANLEY CARMICAL (Chief) 
HERBERT L. RICHARDSON 
JOHN B. CARTER, JR. 
WILLIAM JEFFREY MOORE 
JAMES GREGORY BELL 
RICHARD W. STONE (Chief) 
FREDRICK B. WILKINS, JR. 
OTIS M. OLIVER (Chief) 
CHARLES MITCHELL NEAVES, JR. 
SPENCER GRAY KEY, JR. 
JOSEPH E. TURNER (ChieQ2 
WILLIAM L. DAISY 
LAWRENCE MCSWAIN 
THOMAS G. FOSTER, JR. 
WENDY M. ENOCHS 
SUSAN ELIZABETH BRAY 
PATRICE A. HINNANT 
A. ROBINSON HASSELL 
H. THOMAS JARRELL, JR. 
SUSAN R. BURCH 
THERESA H. VINCENT 
WILLIAM K. HUNTER 
WILLIAM G. HAMBY, JR. (Chief) 
DONNA G. HEDGEPETH JOHNSON 
MICHAEL KNOX 
MARTIN B. MCGEE 
WILLIAM M. NEELY (Chief) 
VANCE B. LONG 
MICHAEL A. SABISTON 
JAYRENE RUSSELL MANESS 
LEE W. GAVIN 
SCOTT C. ETHERIDGE 
CHARLES E. BROWN (Chief) 
WILLIAM C. KLUTTZ, JR. 
BETH SPENCER DIXON 
KEVIN G. EDDINGER 
TANYA T. WALLACE (Chief') 
JOSEPH J. WILLIAMS 

ADDRESS 

Durham 
Durham 
Durham 
Graham 
Graham 
Graham 
Graham 
Hillsborough 
Hillsborough 
Hillsborough 
Hillsborough 
Raeford 
Wagram 
Laurinburg 
Lumberton 
Lumberton 
Lumberton 
Pembroke 
Lumberton 
Wentworth 
Wentworth 
Dobson 
Elkin 
Elkin 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
High Point 
Greensboro 
Greensboro 
Greensboro 
Concord 
Concord 
Concord 
Concord 
Asheboro 
Asheboro 
Troy 
Carthage 
Asheboro 
Asheboro 
Salisbury 
Salisbury 
Salisbury 
Salisbury 
Rockingham 
Monroe 

xiv 



DISTRICT JUDGES ADDRESS 

CHRISTOPHER W. BRAGG 
KEVIN M. BRIDGES 
LISA D. THACKER 
HUNT GWYN 
SCOTT T. BREWER 
WILLIAM B. REINGOLD (Chief I 
CHESTER C. DAVIS 
WILLIAM THOMAS GRAHAM, JR.  
VICTORIA LANE ROEMER 
LAITRIE L. HUTCHINS 
LISA V. L. MENEFEE 
LAWRENCE J. FINE 
DENISE S. HARTSFIELD 
SAM~JEL CATHEY (Chief) 
JAMES M. HONEYCLTT 
JIMMY L. MYERS 
WAYNE L. MICHAEL 
L. DALE GRAHAM 
JLJLIA SHUPING GULLETT 
THEODORE S. ROYSTER, JK. 
APRIL C. WOOD 
MARY F. COVINGTON 
EDGAR B. GREGORY (Chief) 
DAVID V. BYRD 
JEANIE REAVIS HOUSTON 
MITCHELL L. MCLEAN 
ALEXANDER LYERLY (Chief) 
WILLIAM A. LEAVELI, 111 
KYLE D. AUSTIN 
BRUCE BURRY BRIGGS 
ROBERT M. BRAIIY (Chief) 
GREGORY R. HAYES 
L. SUZANNE OWSLEY 
C. THOMAS EDWARDS 
BUFORD A. CHERRY 
SHERRIE WATSON ELLIOTT 
JOHN R. MULL 
AMY R. SIGMON 
FRITZ Y. MERCER, JR. (Chief) 
YVONNE M. EVANS 
H. WILLIAM CONSTANGY 
JANE V. HARPER 
PHILLIP F. HOWERTON, JR. 
ELIZABETH M. CIIRRENCE 
RICKYE MCKOY-MITCHELL 
LISA C. BELL 
LOUIS A. TROSCH, JR. 
REGAN A. MILLER 
NANCY BLACK NORELLI 
H ~ J G H  B. LEWIS 
AVRIL U. SISK 
NATHANIEL P. PROCTOR 

Monroe 
Albenlarle 
Wadesboro 
Monroe 
Albemarle 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Statesville 
Lexington 
Mocksville 
Lexington 
Taylorsville 
Mooresville 
Lexington 
Statesville 
Mocksville 
Wilkesboro 
Wilkesboro 
Wilkesboro 
Wilkesboro 
Banner Elk 
Bakersville 
Pineola 
Mars Hill 
Lenoir 
Hickory 
Hickory 
Morganton 
Hickory 
Hickory 
Hickory 
Hickory 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 



DISTRICT JUDGES 

BECKY THORNE TIN 
BEN S. THALHEIMER 
HUGH B. CAMPBELL, JR. 
THOMAS MOORE, JR. 
DENNIS J. REDWING (Chief) 
JOYCE A. BROWN3 
ANGELA G. HonE 
JOHN K. GREENLEE 
JAMES A. JACKSON 
RALPH C. GINGLES, JR. 
LARRY JAMES WILSON (Chief) 
ANNA F. FOSTER 
K. DEAN BLACK 
CHARLES A. HORN, SR. 
GARY S. CASH (Chief) 
PETER L. RODA 
SHIRLEY H. BROWN 
REBECCA B. KNIGHT 
MARVIN P. POPE, JR. 
PATRICIA A. KAUFMANN 
ROBERT S. CILLEY (Chief) 
MARK E. POWELL 
DAVID KENNEDY FOX 
LAURA J. BRIDGES 
C. RANDY POOL 
C. DAWN SKERRETT 
DANNY E. DAVIS (ChieQ4 
STEVEN J. BRYANT 
RICHLYN D. HOLT 
BRADLEY B. LETTS 
MONICA HAYES LESLIE5 

ADDRESS 

Charlotte 
Charlotte 
Charlotte 
Charlotte 
Gastonia 
Belmont 
Gastonia 
Gastonia 
Gastonia 
Gastonia 
Shelby 
Shelby 
Denver 
Shelby 
Asheville 
Asheville 
Asheville 
Asheville 
Asheville 
Asheville 
Pisgah Forest 
Hendersonville 
Hendersonville 
Hendersonville 
Marion 
Cedar Mountain 
Waynesville 
Bryson City 
Waynesville 
Sylva 
Waynesville 

EMERGENCY JUDGES 
Winston-Salem 
Oxford 
Reidsville 
Greenville 
Rocky Mount 
Pittsboro 
Raleigh 
High Point 
Belmont 
Charlotte 
Fayetteville 
Sanford 
Graham 
Kinston 
Shelby 
Lexington 
Kinston 



DISTRICT JUDGES ADDRESS 

Concord 
Asheboro 
Asheville 
Winston-Salem 
Roxboro 
Winston-Salem 
Morganton 
Statesville 
Charlotte 
Asheboro 
Winston-Salem 
Lexington 
Charlotte 
High Point 
Ayden 
Greensboro 
Raleigh 
Raleigh 
Chapel Hill 
Winston-Salem 
Raleigh 
Gastonia 

RETIRED/RECrKLED JUDGES 

Raleigh 
Smithfield 
Brevard 
Gastonia 
Trenton 
Smithfield 
Morganton 

1. Appointed and sworn in 12 March 2004 to replace fimklin F. Lanier who was appointed to the Suprior Court. 
2. Appointed Chief Judge effective 1 October 2003 to replace William L. Daisy who resigned as Chief JudEe. 

5. Appointed and sworn in 20 April 2b04. 
6.  Appointed and sworn in 15 September 2003. 
7. Appointed and sworn in 3 February 2004. 



ATTORNEY GENERAL OF NORTH CAROLINA 
Attorney General 

ROY COOPER 
Chief of Staff 
JIJLIA S. WHITE 

Director of Administrative 
Services 

STEPHEN C. BRYANT 

General Counsel 
J .  B. KELLY 

Deputy Chief of Staff 
KRISTI J .  HYMAN 

Deputy Attorney General for 
Policy and Planning 

KELLY CHAMBERS 

Chief Deputy Attorney General 
GRAYSON G. KELLEY 

Senior Deputy Attorneys General 
REGINALD L. WATKINS ANN REED DUNN 

JAMES C. GUWCK JOSHUA H. STEIN 

Special Deputy Attorneys General 

Assistant Attorneys General 



Assistant Attorneys ~I;enmaL+ontinued 

xix 



DISTRICT ATTORNEYS 

DISTRICT 

1 

2 
3A 
3B 
4 

5 
6A 
6B 
7 
8 
9 
9A 
10 
11 
12 
13 
14 
15A 
15B 
16A 
16B 
1 7A 
17B 

18 
19A 
19B 
19C 
20 
2 1 
22 
23 
24 
25 
26 
27A 
27B 
28 
29 
30 

DISTRICT AmORNEY 

FRANK R. PARRISH 
MITCHELL D. NORTON 
W. CLARK EVERETT 
W. DAVID MCFADYEN, JR. 
DEWEY G. HUDSON, JR. 
JOHN CARRIKER 
W. ROBERT CAUDLE I1 

VALERIE M. P ~ M A N  
HOWARD S. BONEY, JR. 
C. BRANSON VICKORY 111 

DAVID R. WATERS 
JOEL H. BREWER 
C. COLON WILLOUGHBY, JR. 
THOMAS H. LOCK 
EDWARD W. GRANNIS, JR. 
REX GORE 
JAMES E. HARDIN, JR. 
ROBERT F. JOHNSON 
CARL R. FOX 
KRISTY MCMILLAN NEWTON 
L. JOHNSON B R ~  111 

BEUNDA J. FOSTER 
CLIFFORD R. BOWMAN 
STUART ALBRIGHT 

MARK L. SPEAS 
GARLAND N. YATES 
WILLIAM D. KENERLY 
KENNETH W. H O N E Y C ~  
THOMAS J. KEITH 
GARRY N. FRANK 

THOMAS E. HORNE 
JAMES T. RUSHER 
DAVID T. FLAHERTY, JR.  
PETER S. GILCHRIST 111 

MICHAEL K. LANDS 
WILLIAM CARLOS YOUNG 
RONALD L. MOORE 
JEFF HUNT 
MICHAEL BONFOEY 

ADDRESS 

Elizabeth City 
Washington 
Greenville 
New Bern 
Jacksonville 
Wilmington 
Halifax 
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19th day of September, 2003, and said persons have been issued a certificate of this 
Board: 

Margaret Folz Keating . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Applying from Missouri 
Paul Blakely Keating, Jr. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Applying from Missouri 
Brian Steed Tatum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Applying from Georgia 
Jody Michelle Tawfik . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Applying from New York 
Mary Hart Zemp . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Applying from Arkansas 



LICENSED ATTORNEYS 

Given over my hand and seal of the Board of Law Examiners on this the 1st day 
of October 2003. 

Fred P. Parker I11 
i?xecutive Director 
Board of Law Examiners of the 
State of North Carolina 

I, FRED P. PARKER 111, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named person was admit- 
ted to the North Carolina Bar by examinatitm by the Board of Law Examiners on the 
5th day of September 2003, and said person has been issued a certificate of this Board: 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  W.RussellCongleton Durham 

Given over my hand and seal of the Board of Law Examiners on this the 23rd day 
of October 2003. 

Fred P. Parker I11 
Executive Director 
I3oard of Law Examiners of the 
State of North Carolina 

I, FRED P. PARKER 111, Executive Director of the Board of Law Examiners of the 
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CASES 

ARGUED AND DETERMINED IN THE 

SUPREME COURT 

MANN MEDIA, INC., DOING BUSINESS AS OUR STATE NORTH CAROLINA; AND 

BERNARD MANN, PETITIONERS V. RANDOLPH COUNTY PLANNING BOARD, 
RESPONDENT 

No. ll6AOl 

(Filed 28 June 2002) 

Zoning- special use permit-broadcast tower-whole record 
test 

An application of the whole record test reveals that the trial 
court erred by reversing respondent planning board's decision to 
deny petitioners' special use permit application to construct a 
broadcast tower, because: (1) petitioners failed to meet their bur- 
den of proving that the propose~d use would not materially endan- 
ger public safety; and (2) petitioners failed to establish that the 
use would not substantially injure the value of adjoining or abut- 
ting property. 

Justice BUTTERFIELD dissenting. 

Appeal pursuant to N.C.G.S. 5 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 142 N.C. App. 137, 542 S.E.2d 
253 (2001), affirming a judgment entered 17 August 1999 by 
Spainhour, J., in Superior Court, Randolph County. Heard in the 
Supreme Court 16 May 2001. 



2 IN THE SUPREME COURT 

MANN MEDIA, INC. v. RANDOLPH CTY. PLANNING BD. 

(356 N.C. 1 (2002)] 

Kexiah, Gates & Samet, L.L.P., by Andrew S. Lasine, for 
petitioner-appellees. 

Gavin Cox Pugh Etheridge and Wilhoit, LLP, by Alan U Pugh 
and Robert E. Wilhoit, for respondent-appellant. 

EDMUNDS, Justice. 

Petitioners Mann Media, Inc. and Bernard Mann (Mann) insti- 
tuted this action against respondent Randolph County Planning 
Board to review respondent's denial of petitioners' application for a 
special use permit to construct a 1,500-foot broadcast tower in 
Randolph County, North Carolina. In this appeal, we must consider 
both whether the superior court correctly concluded that there was 
no competent, material, and substantial evidence to support respond- 
ent's decision to deny petitioners' special use permit application and 
whether the Court of Appeals properly affirmed the superior court's 
decision. For the reasons that follow, we hold that the superior court 
erred in reversing respondent's decision to deny petitioners' special 
use permit application to construct the broadcast tower, and there- 
fore we reverse the Court of Appeals. 

Petitioners initially applied for a special use permit to construct a 
1,879-foot broadcast tower on an approximately 119.52-acre 
tract of land in northeast Randolph County zoned for residential/ 
agricultural use. On 10 November 1998, respondent held a public 
hearing on petitioners' application and thereafter voted to deny 
petitioners' request. 

On 17 December 1998, petitioners filed a petition for writ of cer- 
tiorari with the Superior Court, Randolph County, pursuant to 
N.C.G.S. 5 153A-345, requesting review of the denial of their applica- 
tion. The petition was allowed, and after a hearing in the matter, a 
superior court judge entered an order on 17 February 1999 vacating 
respondent's decision to deny the permit and remanding the case to 
respondent for a hearing de novo on the ground that respondent "did 
not specify the reasons for the denial of the Special Use Permit in the 
minutes of the meeting at which the action was taken." 

On 20 May 1999, petitioners filed a second application for a spe- 
cial use permit. In this application, petitioners modified their original 
plans and sought to construct a shorter, 1,500-foot tower in the same 
location. Respondent held a second public hearing in the matter on 10 
June 1999, during which petitioner Mann and Ron Crowder, a North 
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Carolina real estate appraiser, testified on behalf of petitioners. 
Mann's testimony addressed safety issues, particularly whether the 
tower could collapse and whether ice could build up on the tower and 
fall off, while Crowder's testimony was directed toward whether the 
proposed use would substantially injure the value of adjoining or 
abutting properties and whether the proposed use would be in har- 
mony with the general area. John Burkett, Rita Mintmier, Terry Davis, 
and Julia Davis, landowners and residents near the proposed site; 
Grace Steed, a North Carolina realtor; and Danny Frazier, a North 
Carolina building contractor, testified in opposition to petitioners' 
application. 

At the conclusion of the hearing, respondent unanimously voted 
to deny the special use permit, and in a subsequent written order 
dated 24 June 1999, respondent denied petitioners' application. This 
order listed as findings of fact: 

1. The applicant applied for a special use permit to allow the con- 
struction of [a] 1500' broadcast tower on a 119.52 acres tract 
located at the Northwest side of the intersection of Lewis Davis 
Road and Davis Country Road, New Market Township. Said tract 
is zoned Residential Agricultural. 

2. The applicant does not own the land for which the permit is 
requested. 

3. The proposed tower is to be constructed for speculative 
purposes, there being no contracts or leases for the use of the 
proposed tower, all in direct contravention of the applicant's tes- 
timony at the first public hearing. The Board therefore finds that 
the proposed use is not a public. necessity nor required to provide 
broadcast service for the Piedmont-Triad area. 

4. The proposed tower is located within 1500 feet of 21 estab- 
lished residences and there are numerous other residences 
located in proximity to the proposed tower. 

5. Conflicting evidence was presented concerning the probability 
of ice forming on and falling from the proposed tower, but the 
Board finds that ice has formed and fallen from the other towers 
within the county's zoning jurisdiction causing damage and is 
likely to do so from the proposed tower, and would therefore 
materially endanger the public safety where located because of 
the number and density of adjoining residences. 
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6. Evidence was presented showing that the site for the pro- 
posed tower was approved by the Federal Aviation Agency, but 
opposed by the Aviation Division of the North Carolina 
Department of Transportation. The Board finds that the con- 
struction of this tower could therefore constitute a hazard to 
general aviation operating from Johnson Air Field, and thus 
endangers the public safety. 

7. The population density of the area immediately adjacent to 
and in the proximity of the site for the proposed tower is sub- 
stantially greater than that of areas surrounding sites for towers 
which have been previously approved by this Board for Special 
Use Permits. 

8. The population density of the Residential Agricultural zoning 
district within Randolph County varies widely in general, but is of 
lower density in areas aaacent to tall telecommunication towers 
constructed after the adoption of the Unified Development 
Ordinance, and therefore this proposed site being in a high den- 
sity RA district because of its size, visual impact and lighting and 
further because the required conditions and specifications set 
out in the ordinance are insufficient to harmonize this  articular 
site (emphasis added) with the area, it is therefore not in har- 
p 

mony with the area. 

9. Conflicting testimony was presented as to whether the 
issuance of the permit and the construction of the tower would 
substantially diminish the value of adjacent properties. The 
Board finds that the value of adjacent properties to the proposed 
site would substantially diminish and would be injured if the spe- 
cial use permit were issued. 

10. The applicant met the required conditions and specifications 
for such use as set out in the Unified Development Ordinance, 
pursuant to General Standard No. 2 but such conditions and spec- 
ifications are not dispositive as to a proposed site in an area of 
higher residential population density in a[n] RA District. 

Respondent then concluded: 

1. The [proposed] use will material[ly] endanger the public 
safety if located where proposed, and developed according to the 
plan as submitted and approved. . . . 
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2. The proposed use will substantially injure the value of 
adjoining or abutting property, and the use is not a public 
necessity. . . . 

3. The location and character of the use if developed according 
to the plan as submitted and approved will not be in harmony 
with the area in which it is to be located. 

On 14 July 1999, petitioners filed a second petition for writ of cer- 
tiorari, requesting the superior court "to review the record de novo 
for errors of law, to determine if competent, material, and substantial 
evidence exists, based on the whole record, to support the decision, 
and to determine whether the decision was arbitrary and capricious." 
The writ of certiorari was allowed on the same day, 14 July 1999, and 
following a hearing, a superior court judge entered a judgment on 17 
August 1999 that vacated respondent's 24 June 1999 order and 
remanded the matter for entry of an order granting petitioners a spe- 
cial use permit. The court listed as findings of fact: 

1. Petitioners[] applied for a Special Use Permit to locate 
a 1,500[-]foot broadcast tower in Randolph County, North 
Carolina. 

2. Petitioners' proposed use is a permitted use in the zoning 
district in which the broadcast tower is proposed to be located. 
The decision to allow a broadcast tower as a permitted use in the 
zoning district in question was made by the Randolph County 
Board of County  commissioner.^ in enacting the zoning ordinance 
for Randolph County. 

3. Petitioners' proposed use meets all required conditions 
and specifications of the Randolph County Zoning Ordinance and 
the Planning Board. 

4. The location and height of the proposed broadcast tower 
was approved by the Federal Aviation Administration which con- 
cluded that the proposed tower would not have any substantial 
adverse effect upon the safe and efficient utilization of the navi- 
gable air space by aircraft or on the operation of navigational 
facilities and would not be a ha~zard to air navigation. 

5. The North Carolina Department of Transportation com- 
ments objecting to Petitioners' proposed tower did not relate to a 
hazard resulting from Petitioners' proposed tower, but to a pro- 
posed tower in a different location. 
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6. Petitioners' proposed broadcast tower does not constitute 
a hazard to air traffic. 

7. Petitioners' proposed broadcast tower incorporates mech- 
anisms to prevent the formation of ice on the tower itself. 

8. Ice which may form on the support wires of the proposed 
tower will tend to slide down the support wires to the tower 
anchors but, in any event would not detach and land at a distance 
from the tower any greater than the distance from the tower base 
to the anchors, which is a distance of 900 feet. 

9. No residences, structures, or property are located within 
900 feet of the tower base. 

10. An existing television broadcast tower is presently 
located in the immediate vicinity of Petitioners' proposed tower. 
This existing tower exceeds 2,000 feet in height. 

11. The location of Petitioners' proposed tower and the 
surrounding area is zoned residentiaVagricultura1. 

12. The area surrounding Petitioners' proposed tower is 
largely agricultural. 

13. No market evidence exists to support a substantial injury 
to adjoining or abutting property values as a result of existing 
broadcast towers in the vicinity of Petitioners' proposed broad- 
cast tower. 

14. Petitioners' proposed tower would have no substantial 
adverse effect on the value of adjoining or abutting properties. 

15. Although residential housing exists in the vicinity of 
Petitioners' proposed tower, based on the presence of other 
broadcast towers in the area, the agricultural nature of the area, 
and the zoning, Petitioners' proposed use will be in harmony with 
the area in which it is to be located and in general conformity 
with the land development plan for Randolph County and the 
Randolph County Zoning Ordinance. 

Based on these findings of fact, the superior court made the follow- 
ing conclusions of law: 

1. This Court's review of the Randolph County Planning 
Board's Order of June 24, 1999, and the record of its proceeding 
was pursuant to a Writ of Certiorari issued by this Court and pur- 
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suant to the statutory authority set forth in N.C. General Statute 
$l53A-345[.] 

2. Petitioners[] presented competent, material, and substan- 
tial evidence establishing the conditions required by the 
Randolph County Zoning Ordinance for the issuance of the 
Special Use Permit for which Petitioners applied and demon- 
strating that the proposed use will not materially endanger the 
public health or safety if located where proposed and developed 
according to the plan as subinitted and approved, that the pro- 
posed use meets all required conditions and specifications, that 
the use will not substantially injure the value of adjoining or abut- 
ting property, and that the location and character of the use if 
developed according to the plan as submitted and approved will 
be in harmony with the area in which it is to be located and in 
general conformity with the land development plan for Randolph 
County. 

3. The Randolph County Planning Board's determination and 
reliance on the number of residences within 1,500 feet of the 
Petitioners' proposed tower does not relate to any standard in the 
Randolph Zoning Ordinance and is therefore arbitrary and capri- 
cious as a matter of law. 

4. No competent, material, or substantial evidence was pre- 
sented to the Randolph County Planning Board establishing or 
tending to establish any relevancy of a 1,500[-]foot zone mea- 
sured from the base of Petitioners' proposed tower. 

5. The Planning Board's reliance on density comparisons 
between the location of Petiti~oners' proposed tower and existing 
towers in the vicinity of Petitioners' proposed tower which are 
not specified in the Randolph County Zoning Ordinance was arbi- 
trary and capricious and constituted error as a matter of law. 

6. Testimony presented to the Planning Board concerning 
alleged incidents at other towers involving ice damage was not 
based on personal knowledge, but was based on hearsay, to 
which Petitioners objected, and was therefore incompetent. 

7. Testimony presented to the Planning Board concerning 
alleged incidents at other towers involving ice damage did not 
establish the distance from those towers at which ice allegedly 
fell, causing damage, or whether ice allegedly causing damage fell 
from towers which incorpora1;ed mechanisms to prevent the for- 
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mation of ice, such as those which would be incorporated into 
Petitioners' tower, and was therefore incompetent. 

8. The Planning Board's reliance on the foregoing testimony 
concerning alleged incidents at other towers involving ice dam- 
age was therefore arbitrary and capricious and constituted error, 
as a matter of law. 

9. No competent, material, or substantial evidence was 
presented that Petitioners' proposed broadcast tower constitutes 
a hazard to air traffic. 

10. Testimony in opposition to Petitioners' proposed tower 
from property owners whose property did not adjoin or abut the 
location of the proposed tower regarding the perceived impact on 
property values as a result of the proposed tower was incompe- 
tent, and the Planning Board's reliance on this testimony was 
therefore arbitrary and capricious and constituted error as a mat- 
ter of law. 

11. The Planning Board's reliance on testimony in opposition 
to Petitioners' proposed tower concerning property values for 
property in the vicinity of existing towers which did not identify 
the properties to which it referred, any material aspect of those 
properties, the alleged impact on those property values, and 
which did not relate the testimony to property values of property 
acijoining or abutting Petitioners' proposed tower location was 
arbitrary and capricious and constituted error as a matter of law. 

12. Because Petitioners' proposed use is a permitted use 
within the zoning district in which it is proposed to be located, it 
is in harmony with the area in which it is to be located as a mat- 
ter of law. 

13. Petitioners[] presented competent, material, and substan- 
tial evidence satisfying the  requirement,^ of the Randolph County 
Zoning Ordinance. 

14. The Randolph County Planning Board failed to act based 
on competent, substantial, and material evidence in denying 
Petitioners' Special Use Permit Application and therefore acted 
arbitrarily and capriciously. 

15. Petitioners' Application for a Special Use Permit should 
have been allowed by the Randolph County Planning Board. 
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Respondent appealed to the North Carolina Court of Appeals. In 
a split decision, that court, focusing on whether the proposed use was 
in harmony with the area in which it was to be located and whether 
the proposed use would substantially injure the value of property 
adjoining or abutting the proposed site, held that petitioners met their 
burden for approval of the special use permit application and that 
respondent's order denying the special use permit was not supported 
by competent, material, and sublstantial evidence. Accordingly, the 
Court of Appeals affirmed the superior court's judgment that vacated 
respondent's order and remanded the matter to respondent for entry 
of an order allowing petitioners' special use permit application. The 
dissenting judge disagreed, arguing: 

From a review of the record and the findings of the Board, I 
conclude there was competent material and substantial evidence 
to support the denial of the special use permit and I would 
reverse the order of the trial cmourt and remand the case for entry 
of an order affirming the decision of the Board. 

Mann Media, Znc. v. Randolph Cty. Planning Bd., 142 N.C. App. 137, 
144, 542 S.E.2d 253, 258 (2001) ('Walker, J., dissenting). Respondent 
appeals to this Court from the decision of the Court of Appeals on the 
basis of the dissent. 

SPECIAL USE PERMITS 

A county has the authority to regulate and restrict the use of 
property pursuant to section 153A-340 of the North Carolina General 
Statues, which provides in pertinent part: 

(a) For the purpose of promoting health, safety, morals, or 
the general welfare, a county may regulate and restrict the height, 
number of stories and size of buildings and other structures, the 
percentage of lots that may be occupied, the size of yards, courts 
and other open spaces, the density of population, and the location 
and use of buildings, structures, and land for trade, industry, res- 
idence, or other purposes, and to provide density credits or sev- 
erable development rights for dedicated rights-of-way pursuant to 
G.S. 136-66.10 or G.S. 136-66.1 1. 

(c) The regulations may provide that a board of adjustment 
may determine and vary their application in harmony with their 
general purpose and intent amd in accordance with general or 
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specific rules therein contained. The regulations may also pro- 
vide that the board of adjustment or the board of commissioners 
may issue special use permits or conditional use permits in the 
classes of cases or situations and in accordance with the princi- 
ples, conditions, safeguards, and procedures specified therein 
and may impose reasonable and appropriate conditions and safe- 
guards upon these permits. Where appropriate, the conditions 
may include requirements that street and utility rights-of-way be 
dedicated to the public and that recreational space be provided. 
When issuing or denying special use permits or conditional use 
permits, the board of commissioners shall follow the procedures 
for boards of adjustment except that no vote greater than a 
majority vote shall be required for the board of commissioners to 
issue such permits, and every such decision of the board of com- 
missioners shall be subject to review by the superior court by 
proceedings in the nature of certiorari. 

N.C.G.S. Q 153A-340(a), (c) (2001). A county may create a planning 
agency to perform the zoning duties of a board of adjustment, 
N.C.G.S. $ 153A-344(a) (2001); N.C.G.S. Q 153A-345(a) (2001), includ- 
ing issuing special use permits to "permit special exceptions to the 
zoning regulations in classes of cases or situations and in accordance 
with the principles, conditions, safeguards, and procedures specified 
in the ordinance," N.C.G.S. Q 153A-345(c). 

A special use permit is "one which is expressly permitted in a 
given zone upon proof that certain facts and conditions detailed in 
the ordinance exist." Application of Ellis, 277 N.C. 419, 425, 178 
S.E.2d 77, 80 (1970). " 'It does not entail making an exception to the 
ordinance but rather permitting certain uses which the ordinance 
authorizes under stated conditions."' Woodhouse v. Board of 
Comm'rs of Nags Head, 299 N.C. 211, 218, 261 S.E.2d 882,887 (1980) 
(quoting with approval Sgosset Holding Corp. v. Schlimm, 15 Misc. 
2d 10, 11, 159 N.Y.S.2d 88, 89 (N.Y. Sup. Ct. 1956), modified on other 
grounds, 4 A.D.2d 766, 164 N.Y.S.2d 890 (1957)). "It is granted or 
denied after compliance with the procedures prescribed in the ordi- 
nance." Humble Oil & Ref. Co. v. Board of Aldermen of Chapel Hill, 
284 N.C. 458, 467, 202 S.E.2d 129, 135 (1974). 

Respondent is a planning agency appointed by the Randolph 
County Board of Commissioners, performing the functions of the 
board of adjustment in accordance with N.C.G.S. 8 153A-345(a). "The 
Zoning Ordinance of Randolph County, North Carolina" (the 
Ordinance) 
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is designed to encourage the protection and development of the 
various physical elements of the county in accordance with a 
comprehensive plan of land use and population density and for 
the purpose of promoting the public health, safety, morals and 
general welfare; pron~oting the orderly development of the 
county, preventing the overcrowding of land; and regulating the 
location and use of structures and land for trade, industry, resi- 
dences or other purposes except farming. 

It provides that a special use perrnit may be granted by respondent, 
noting that: 

Permitting Special Uses adds flexibility to the Zoning 
Ordinance. Subject to high standards of planning and design, cer- 
tain property uses are allowed in the several districts where these 
uses would not otherwise be acceptable. By means of 
controls exercised through the Special Use Permit procedures, 
property uses which would otherwise be undesirable in certain 
districts can be developed to minimize any bad effects they might 
have on surrounding properties. 

One special use set out in the Ordinance is for "Public Utilities[] 
(Substations, Transformers, Radio or T.V. Towers, etc.)," which may 
be located in an area zoned residentiaUagricultura1. 

Pursuant to section 4.2 of the Ordinance, respondent must find 
four factors before granting a special use permit. These factors 
are: 

(1) that the use will not materially endanger the public health or 
safety if located where proposed and developed according to 
the plan as submitted and approved; 

(2) that the use meets all required conditions and specifications; 

(3) that the use will not substantially injure the value of adjoin- 
ing or abutting property, or that the use is a public necessity; 
and 

(4) that the location and character of the use if developed 
according to the plan as submitted and approved will be in 
harmony with the area in which it is to be located and in gen- 
eral conforn~ity with the Land Development Plan for 
Randolph County. 

The Ordinance further provides that if respondent fails to find 
any factor and "denies the Special Use Permit, it shall enter the 
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reason for its action in the minutes of the meeting at which the 
action is taken." 

STANDARD OF REVIEW 

A county planning board must follow a two-step decision-making 
process in granting or denying an application for a special use per- 
mit. If "an applicant has produced competent, material, and sub- 
stantial evidence tending to establish the existence of the facts 
and conditions which the ordinance requires for the issuance of a 
special use permit, prima facie he is entitled to it." Humble Oil & 
Ref. Co. v. Board o fAldermen of Chapel Hill, 284 N.C. at 468, 202 
S.E.2d at 136. If a prima facie case is established, "[a] denial of the 
permit [then] should be based upon findings contra which are sup- 
ported by competent, material, and substantial evidence appearing in 
the record." Id. 

The county planning board sits in a quasi-judicial capacity when 
determining whether to grant or deny a special use permit and 

must insure that an applicant is afforded a right to cross-examine 
witnesses, is given a right to present evidence, is provided a right 
to inspect documentary evidence presented against him and is 
afforded all the procedural steps set out in the pertinent ordi- 
nance or statute. Any decision of the town board has to be based 
on competent, material, and substantial evidence that is intro- 
duced at a public hearing. 

Coastal Ready-Mix Concrete Co. v. Board of Comm'rs of Nags Head, 
299 N.C. 620, 626, 265 S.E.2d 379, 383 (1980). "Its findings of fact and 
decisions based thereon are final, subject to the right of the courts to 
review the record for errors in law and to give relief against its orders 
which are arbitrary, oppressive or attended with manifest abuse of 
authority." Humble Oil & Ref. Co. v. Board of Aldermen of Chapel 
Hill, 284 N.C. at 469, 202 S.E.2d at 137. The board, however, "is 'with- 
out power to deny a permit on grounds not expressly stated in the 
ordinance' and it must employ specific statutory criteria which are 
relevant." Woodhouse v. Board of Comm'rs of Nags Head, 299 N.C. at 
218-19, 261 S.E.2d at 887 (quoting 3 Robert M. Anderson, American 
La,w of Zoning 2 d  # 19.19, at 425 (1977)). 

While the county board operates as the finder of fact, a reviewing 
superior court "sits in the posture of an appellate court" and "does 
not review the sufficiency of evidence presented to it but reviews that 
evidence presented to the town board." Coastal Ready-Mix Concrete 
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Co. v. Board of Comm'rs of Nags Head, 299 N.C. at 626-27,265 S.E.2d 
at 383. In general, the superior court's task when reviewing the grant 
or denial by a county board of a special use permit includes: 

(1) Reviewing the record for errors in law, 

(2) Insuring that procedures specified by law in both statute 
and ordinance are followed, 

(3) Insuring that appropriate due process rights of a peti- 
tioner are protected including the right to offer evidence, cross- 
examine witnesses, and inspect documents, 

(4) Insuring that decisions of town boards are supported 
by competent, material and tjubstantial evidence in the whole 
record, and 

(5) Insuring that decisions are not arbitrary and capricious. 

Id. at 626, 265 S.E.2d at 383. "The proper standard for the superior 
court's judicial review 'depends upon the particular issues presented 
on appeal.' " ACT-UP Triangle v. Commission for Health Sems., 345 
N.C. 699, 706, 483 S.E.2d 388, 392 (1997) (quoting Amanini v. N.C. 
Dep't of Human Res., 114 N.C. App. 668, 674, 443 S.E.2d 114, 118 
(1994)). "When the petitioner 'questions (1) whether the agency's 
decision was supported by the evtdence or (2) whether the decision 
was arbitrary or capricious, then I he reviewing court must apply the 
"whole record" test.' "Id. (quoting I n  re Appeal by McCrary, 112 N.C. 
App. 161, 165, 435 S.E.2d 359, 363 ( 1993)). However, " '[ilf a petitioner 
contends the [b]oardls decision was based on an error of law, "de 
novo" review is proper.'" Sun Stcites Holdings, LLC v. Board of 
Aldermen of Garner, 139 N.C. App. 269, 272, 533 S.E.2d 525, 527-28 
(quoting JWL Invs., Inc. v. GuiljFord Cty. Bd. of Adjust., 133 N.C. 
App. 426,429,515 S.E.2d 715, 717, disc. rev. denied, 351 N.C. 357,540 
S.E.2d 349 (1999)), disc. rev. denied, 353 N.C. 280, 546 S.E.2d 397 
(2000). "Moreover, '[tlhe trial court, when sitting as an appellate court 
to review a [decision of a quasi-judicial body], must set forth suffi- 
cient information in its order to reveal the scope of review utilized 
and the application of that review.' " Id. at 272, 533 S.E.2d at 528 
(quoting Sutton v. N.C. Dep't of Labor, 132 N.C. App. 387, 389, 511 
S.E.2d 340, 342 (1999)) (alterations in original). 

These standards of review are distinct. Under a de novo review, 
the superior court "consider[s] the matter anew[] and freely substi- 
tut[es] its own judgment for the agency's judgment." Su,tton 2). N.C. 
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Dep't of Labor, 132 N.C. App. at 389, 511 S.E.2d at 341. When utilizing 
the whole record test, however, the reviewing court must " 'examine 
all competent evidence (the "whole record") in order to deter- 
mine whether the agency decision is supported by "substantial evi- 
dence."'" ACT-UP Triangle v. Commission for Health Servs., 345 
N.C. at 706, 483 S.E.2d at 392 (quoting Amanini v. N.C. Dep't of 
Human Res., 114 N.C. App. at 674, 443 S.E.2d at 118). "The 'whole 
record' test does not allow the reviewing court to replace the 
[bloard's judgment as between two reasonably conflicting views, 
even though the court could justifiably have reached a different result 
had the matter been before it de novo." Thompson v. Wake Cty. Bd. 
of Educ., 292 N.C. 406, 410, 233 S.E.2d 538, 541 (1977). 

Finally, when an appellate court reviews 

a superior court order regarding an agency decision, "the ap- 
pellate court examines the trial court's order for error of law. 
The process has been described as a twofold task: (I)  determin- 
ing whether the trial court exercised the appropriate scope of 
review and, if appropriate, (2) deciding whether the court did so 
properly." 

ACT-UP Triangle v. Commission for Health Servs., 345 N.C. at 706, 
483 S.E.2d at 392 (quoting Amanini v. N.C. Dep't of Human Res., 114 
N.C. App. at 675, 443 S.E.2d at 118-19) (citation omitted in original). 
Accordingly, we now consider whether the superior court exercised 
the appropriate standard of review and, if so, whether it employed 
that standard properly. We also review decisions of the Court of 
Appeals for error of law, N.C. R. App. P. 16(a), and in addition must 
determine if the Court of Appeals correctly applied the standards set 
forth above. 

ANALYSIS 

In their petition for writ of certiorari to the superior court, peti- 
tioners contended that 

[tlhe decision of the Planning Board is therefore unsupported by 
competent, material, and substantial evidence, based on the 
whole record, is arbitrary and capricious, and is subject to errors 
of law [ I .  

WHEREFORE, Petitioner[s] respectfully pray that this Court 
issue a Writ of Certiorari to the Randolph County Planning Board 
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requiring that the record pertaining to its decision be certified to 
the Court for de novo review; reverse the decision of the Planning 
Board as (i) erroneous as a matter of law, (ii) unsupported by 
competent, material, and substantial evidence, and (iii) arbitrary 
and capricious . . . . 

Petitioners' incorporation of the language of both standards of review 
in its petition was not improper because "[a] court may properly 
employ both standards of review in a specific case." Sun Suites 
Holdings, LLC v. Board of Aldermen of Garner, 139 N.C. App. at 273, 
533 S.E.2d at 528. However, "the standards are to be applied sepa- 
rately to discrete issues," id. at 274-, 533 S.E.2d at 528, and the review- 
ing superior court must identify which standard(s) it applied to which 
issues, id. at 272, 533 S.E.2d at 52El. Here, the superior court stated in 
its judgment that it reviewed the matter 

pursuant to a Writ of Certiorar:l entered in this cause to determine 
if there were errors of law and if the Order was supported by 
competent, material, or substantial evidence or was arbitrary and 
capricious, based on the whale record; and after reviewing de 
novo the record of the Randolph County Planning Board certified 
to this Court, the verbatim transcript of the proceedings, and con- 
sidering the arguments of counsel and legal authority submitted, 
this Court makes the following FINDINGS OF FACT . . . . 

Although this statement indicates that the superior court employed a 
de novo standard of review, many of the court's conclusions of law 
state that respondent's determinations were "arbitrary and capricious 
and constituted error as a matter of law," language that is consistent 
with both de novo and whole record review. See Amanini v. N.C. 
Dep't of Human Res., 114 N.C. App. at 674, 443 S.E.2d at 118. Such 
wording suggests that the superior court applied both standards 
simultaneously in several instances, leaving us unable to conclude 
that the superior court consistently exercised the appropriate scope 
of review. We do not believe a remand is necessary, however, because 
the central issue presented by respondent and argued by both parties 
on appeal is whether there was competent, material, and substantial 
evidence to support respondentk denial of a special use pennit. 
Resolution of this issue involve:; evaluation of evidence used by 
respondent to deny the application, and the entire record of the hear- 
ing is before us. See Sun Suites Holdings, LLC u. Board of Aldermen 
of Garner, 139 N.C. App. at 274, 533 S.E.2d at 528-29 ("petitioners 
raise only the issue of whether the> [bloard's denial of the application 
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was supported by the record, the entirety of which is before us"; 
therefore, remand was unnecessary). Accordingly, and in the inter- 
ests of judicial economy, we apply the "whole record" test as we 
review the matter. 

As set out above, section 4.2 of the Ordinance sets out four crite- 
ria that must be satisfied before a special use permit can be issued. 
The first of these is "that the use will not materially endanger the 
public health or safety if located where proposed and developed 
according to the plan as submitted and approved." One of respond- 
ent's findings was that 

[clonflicting evidence was presented concerning the probability 
of ice forming on and falling from the proposed tower, but the 
Board finds that ice has formed and fallen from the other towers 
within the county's zoning jurisdiction causing damage and is 
likely to do so from the proposed tower, and would therefore 
materially endanger the public safety where located because of 
the number and density of adjoining residences. 

Under the whole record test, this finding must stand unless it is 
arbitrary and capricious. 

[I]n determining whether an agency decision is arbitrary or 
capricious, 

the reviewing court does not have authority to override deci- 
sions within agency discretion when that discretion is exer- 
cised in good faith and in accordance with law. 

The "arbitrary or capricious" standard is a difficult one to 
meet. Administrative agency decisions may be reversed as 
arbitrary or capricious if they are "patently in bad faith," 
[Burton v. City of Reidsville, 243 N.C. 405,407,90 S.E.2d 700, 
702 (1956),] or "whimsical" in the sense that "they indicate a 
lack of fair and careful consideration" or "fail to indicate 
[]any course of reasoning and the exercise of judgment.[]" 
[State ex rel.] Comm'r of Ins. v. [N.C.] Rate Bureau, 300 
N.C. [381,] 420, 269 S.E.2d [547,] 573 [(1980)]. 

Lewis v. N.C. Dep't of Human Resources, 92 N.C. App. 737, 740, 
375 S.E.2d 712, 714 (1989). 

ACT-UP Piangle v. Commission for Health Serus., 345 N.C. at 707, 
483 S.E.2d at 393. 
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In this finding, respondent cited evidence of ice building up and 
falling from other towers. Our review of the record indicates that this 
evidence, consisting principally of ice brought before respondent in a 
cooler and anecdotal hearsay, was not competent. Even so, the record 
also indicates that petitioners failed to carry their burden of proving 
that the potential of ice falling from support wires of the proposed 
tower was not a safety risk. Petitioner Mann testified that while the 
tower itself would have deicing equipment, the support wires would 
not. Although he opined that any ice forming on the wires would slide 
down the wires, he candidly acknowledged his inability to state with 
certainty that ice would not travel a greater distance in the event of 
wind or storm. While Mann argued that the prevailing winds at the 
site are from a direction that would blow any ice away from nearby 
buildings and dwellings, he could not guarantee that falling ice would 
not be a risk. Other evidence in the record shows that numerous per- 
manent structures lie in close proximity to the proposed tower site. 

Respondent's finding that petitioners failed to establish that there 
would be no danger to the public from falling ice is neither whimsi- 
cal, nor patently in bad faith, and ~t is not indicative of a lack of any 
course of reasoning or exercise of judgment. The burden is on peti- 
tioners to meet the four requirements of the Ordinance before finding 
that a prima facie case has been established, and respondent did not 
state in its written order that petitioners made a prima facie case. 
Under the whole record test, in light of petitioners' inability satisfac- 
torily to prove that the proposed use would not materially endanger 
public safety, we are not permitted to substitute our judgment for that 
of respondent. Accordingly, we hold that petitioners failed to meet 
their burden of proving this first requirement and did not establish a 
prima facie case. 

Because of this holding, we are not obligated to address the 
remaining three requirements under the Ordinance. See Coastal 
Ready-Mix Concrete Co. v. Board of Comm'rs of Nags Head, 299 
N.C. at 632-33, 265 S.E.2d at 386 ("[iln light of this holding [that the 
petitioner's proposed concrete plant violated the height requirements 
of the Nags Head zoning ordinance], it is unnecessary to reach [the 
respondents'] remaining two contentions" that the petitioner failed to 
provide public access to the proposed plant in violation of the ordi- 
nance and that the petitioner could not meet the spirit and intent 
requirements of the ordinance). Nonetheless, in the interests of com- 
pleteness, we briefly consider the remaining requirements under the 
Ordinance. 
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Although the parties do not contest that petitioners have satisfied 
the second requirement that the use "meet[] all required conditions 
and specifications," the third requirement provides "that the use will 
not substantially injure the value of adjoining or abutting property." 
As to this requirement, petitioners present.ed the testimony of North 
Carolina real estate appraiser Ron Crowder. Like the superior court, 
the Court of Appeals accepted petitioners' evidence as substantial 
and competent, while rejecting the testimony of North Carolina real- 
tor Grace Steed and North Carolina building contractor Danny 
Frazier, both of whom testified in opposition to petitioners' applica- 
tion. As to Steed and Frazier, the Court of Appeals concluded that nei- 
ther was able to provide examples of adverse affect on property 
adjoining or abutting the proposed tower site and thus provided only 
speculative opinions. However, even though Crowder acknowledged 
at the public hearing that property was not frequently sold in the 
vicinity, and as a result he also did not review any actual comparable 
property adjoining or abutting the proposed tower, the Court of 
Appeals held that "because petitioners' appraiser is a professional 
appraiser whose skill was acknowledged even by the opponent real- 
tor described above, we hold that his expert opinion will satisfy the 
requirement for competent, material and substantial evidence despite 
our holding in Sun Suites." Mann Media, Inc. v. Randolph Cty. 
Planning Bd., 142 N.C. App. at 142, 542 S.E.2d at 257. In Sun Suites, 
the Court of Appeals held that the testimony of two speakers at the 
public hearing failed to constitute substantial evidence because nei- 
ther "presented any 'factual data or background,' such as certified 
appraisals or market studies, supporting their naked opinions." Sun 
Suites Holdings, LLC v. Board of Aldermen of Garner, 139 N.C. App. 
at 278, 533 S.E.2d at 531 (quoting Humble Oil & Ref. Co. v. Board of 
Aldermen of Chapel Hill, 284 N.C. at 469,202 S.E.2d at 136). Although 
the Court of Appeals here correctly noted that Steed and Frazier 
failed to address adjoining or  abutting properties, the testimony of 
Crowder was similarly deficient. Because none of this testimony 
addressed the specific requirement of the Ordinance as to "adjoining 
or abutting property," we find that the Court of Appeals erred in 
accepting Crowder's testimony while rejecting that of Steed and 
Frazier. Consequently, under the whole record test, we hold that peti- 
tioners failed to meet the Ordinance's third requirement. 

The fourth requirement under the Ordinance provides "that the 
location and character of the use if developed according to the plan 
as submitted and approved will be in harmony with the area in which 
it is to be located and in general conformity with the Land 
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Development Plan for Randolph County." The superior court properly 
applied de novo review to this issue, and the Court of Appeals dis- 
cussed this requirement in some dletail. We agree with the Court of 
Appeals that " '[tlhe inclusion of a use as a conditional use in a par- 
ticular zoning district establishes a. prima facie case that the permit- 
ted use is in harmony with the general zoning plan.' " Mann Media, 
Inc. v. Randolph Cty. Planning Ba!., 142 N.C. App. at 139, 542 S.E.2d 
at 255 (quoting Vulcan Materials Co. v. Guilford Cty. Bd. of Cty. 
Comm'rs, 115 N.C. App. 319, 324, 444 S.E.2d 639, 643, disc. rev. 
denied, 337 N.C. 807, 449 S.E.2d 758 (1994)). However, in the case at 
bar, because we have determined that petitioners failed to establish a 
prima facie case as to requirements one and three as required by the 
Ordinance, we need not address whether sufficient evidence was pre- 
sented to rebut petitioners' primafacie showing that the plan was in 
harmony with the surrounding area. 

Based upon the foregoing, we reverse the decision of the Court of 
Appeals and remand this case to the Court of Appeals, which shall 
remand to the Superior Court, Randolph County, with directions to 
that court to enter judgment affirming respondent's denial of the spe- 
cial use permit. 

REVERSED AND REMANDED. 

Justice BUTTERFIELD dissenting. 

This case is before this Court solely on the basis of the dissenting 
opinion in the Court of Appeals. Challenging the majority's holding 
with regard to the issue of harmony, the dissenting judge in the Court 
of Appeals concluded, "There was plenary evidence before the Board 
that [the proposed] tower would be located adjacent to an existing 
mixed suburban/agricultural area and would not be in harmony with 
this area." Mann Media, Inc. v. Randolph Cty. Planning Bd., 142 
N.C. App. 137, 144, 542 S.E.2d 253, 258 (2001) (Walker, J., dissenting). 
Because the dissent did not specifically address the issues regarding 
public safety or property values, the only issues squarely before us 
are (1) whether petitioners pre5,ented competent, material, and 
substantial evidence that the proposed use would be in harmony with 
the area in which it is to be located; and (2) if so, whether there 
existed in the record competent, material, and substantial evidence 
contrary to petitioners' showing of harmony to support the Board's 
denial of petitioners' permit application. I agree with the holding of 
the majority of the Court of Appeals that petitioners made a prima 
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facie showing of harmony and that the record contained insufficient 
evidence to sustain the Board's adverse conclusion. Therefore, I 
respectfully dissent. 

As this Court recognized in Woodhouse v. Board of Comm'rs of 
Nags Head, 299 N.C. 211, 261 S.E.2d 882 (1980): 

"The inclusion of the particular use in the ordinance as one 
which is permitted under certain conditions[] is equivalent to 
a legislative finding that the prescribed use is one which is in 
harmony with the other uses permitted in the district' " 

A. Rathkopf, 3 Law of Zoning and Pla!nning, 54-5 (1979). 

Woodhouse, 299 N.C. at 216, 261 S.E.2d at 886. In other words, "[a] 
conditional use is a permitted use when allowed under a special per- 
mit. Thus, there has been a local legislative determination that the 
use, as such, is neither inconsistent with the public health, safety, 
morals, or general welfare, nor out of harmony with the [county's] 
general zoning plan." 3 Arden H. Rathkopf & Daren A. Rathkopf, 
Rathkopf's The Law of Zoning and Planning § 61:20, at 61-42 
(Edward H. Zeigler, Jr., ed., 2001). 

Furthermore, the denial of an application on grounds that the 
proposed plan "does not meet the tests of suitability" as outlined 
in the intent section of a particular ordinance is no different from 
refusing a permit because the proposed use would "adversely 
affect the public interest." A [county planning board] "cannot 
deny applicants a permit in their unguided discretion or, stated 
differently, refuse it solely because, in their view, [it] would 
" 'adversely affect the public interest.' " In  re Application of 
Ellis, 277 N.C. [419,] 425, 178 S.E.2d [77,] 81 [(1970)]. 

Woodhouse, 299 N.C. at 216-17, 261 S.E.2d at 886 (second alteration in 
original). 

Notably, the majority accepts the Court of Appeals' pronounce- 
ment that " '[tlhe inclusion of a use as a conditional use in a particu- 
lar zoning district establishes a prima facie case that the permitted 
use is in harmony with the general zoning plan.' " Mann Media, Inc., 
142 N.C. App. at 139,542 S.E.2d at 255 (quoting Vulcan Materials Co. 
v. Guilford Cty. Bd. of Cty. Comm'rs, 115 N.C. App. 319, 324, 444 
S.E.2d 639, 643, disc. rev. denied, 337 N.C. 807, 449 S.E.2d 758 
(1994)). Therefore, by showing that the Randolph County ordinance 
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denominates radio and television broadcast towers as special uses 
within Residential-Agricultural districts, petitioners have made a 
pr ima facie showing that their proposed use would be in harmony 
with the surrounding area. Nonetheless, in denying petitioners' appli- 
cation, the Board concluded that "[tlhe location and character of the 
use if developed according to the plan as submitted and approved 
[would] not be in harmony with the area in which it is to be located." 
Specifically, the Board found that the proposed tower would be inhar- 
monious with the surrounding proplerties because the population den- 
sity of the area acijacent to the proposed site was "substantially 
greater" than that of areas surrounding "previously approved" towers. 
Aerial maps of the proposed tower and the Channel 2 television tower 
co~nprised the evidence supporting this conclusion. A comparison of 
the two maps showed that a residential subdivision was under 
construction in an area bordering the proposed site and that the area 
surrounding the Channel 2 tower m a s  predominantly rural. The tran- 
script of the hearing further reveals concerns that an additional tower 
would result in "over-saturation" and, thereby, upset the existing 
harmony of property uses within the area. 

However, under the Woodhouse standard, the Randolph County 
ordinance's designation of broadcast towers as permitted uses within 
residential-agricultural districts is equal in effect to a "legislative find- 
ing" that such towers are compatible with residential communities. 
See Woodhouse, 299 N.C. at 216, 26:L S.E.2d at 886. Therefore, to con- 
clude that the proposed tower would be incompatible with the area 
solely because of its proximity to a densely populated residential sub- 
division is at odds with the intent expressed in the ordinance. 
Because I believe that the Board's determination as to harmony was 
not supported by competent, material, and substantial evidence, I 
vote to affirm the decision of the Court of Appeals. 
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STATE O F  NORTH CAROLINA v. MARION EDWARD PEARSON, JR. 

No. 541A01 

(Filed 28 June 2002) 

1. Search and Seizure- nontestimonial identification or- 
der-affidavit-reasonable grounds for suspicion 

A rape defendant's motion to suppress evidence gained from 
a nontestimonial identification order was properly denied where 
the affidavit sufficiently established reasonable grounds to sus- 
pect that defendant had committed the rapes. Defendant was a 
suspect based on more than a minimal amount of objective justi- 
fication and more than a particularized hunch. 

2. Search and Seizure- nontestimonial identification or- 
der-supporting affidavit-reliance on information from 
another officer 

A rape defendant failed to produce evidence that a statement 
in an affidavit supporting a nontestimonial identification order 
was made in bad faith such that it was knowingly false or in reck- 
less disregard of the truth where the affidavit alleged that defend- 
ant had been seen peeping into an apartment but defendant 
argued that the report did not show that defendant was actually 
seen peeping. A police officer making an affidavit for issuance of 
a warrant may do so in reliance upon information reported to him 
by other officers in the performance of their duties, and the offi- 
cer making the affidavit from a report in this case had every rea- 
son to conclude that defendant had been secretly peeping. 

3. Search and Seizure- nontestimonial identification or- 
der-procedures following collection of samples 

The trial court properly concluded that violations of statutory 
nontestimonial identification statutes were not substantial and 
correctly refused to suppress the seized evidence where a return 
was not made to the issuing judge within 90 days and defendant 
was not provided with a copy of the results in a timely manner. 
N.C.G.S. 3 15A-974(2) mandates suppression when the evidence 
is obtained as a result of the violation, but these violations 
involved procedures to be followed after the samples are taken 
and the deviation was a mere unintentional oversight. The 
defense interests protected by the statutes are the requirement of 
an inventory of what was seized and the opportunity to move for 
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the destruction of that evidence, but the defendant in this case 
was alert during the procedure, knew what was taken, and'did not 
move for destruction of the evidence. Finally, a subsequent 
search warrant obtained as the result of an SBI agent's tenacity 
over ten years provided more conclusive DNA and factual evi- 
dence, and it is unlikely that defendant would have avoided pros- 
ecution if this evidence was destroyed. N.C.G.S. $$  15A-280, -282. 

4. Search and Seizure- nontestirnonial identification or- 
der-attorney not present 

There was no prejudicial error in failing to provide a rape sus- 
pect with an attorney during the execution of a nontestimonial 
identification order where defendant moved to suppress the evi- 
dence produced by the order rather than statements made during 
the procedure, and, although defendant maintained that the lack 
of an attorney impaired his ability to obtain an order to destroy 
the evidence, it is clear that defendant would have remained a 
suspect whether or not this evidence was destroyed. 

6 .  Search and Seizure- nontestimonial identification or- 
der-constitutional requirement 

There was no constitutional error in the denial of a motion to 
suppress evidence seized with a nontestimonial identification 
order where the supporting affidavit provided reasonable 
grounds to suspect that defendant committed two rapes. 
Collection procedures such as these require only reasonable sus- 
picion to be constitutionally peimissible. 

6. Search and Seizure- nontestirnonial identification or- 
der-not tainted by earlier order 

The trial court did not err in a rape prosecution by denying a 
motion to suppress a second nontestimonial identification order 
issued in 1998 where defendant argued that the 1998 warrant 
was tainted by an illegal 1986 nontestimonial identification order, 
but the evidence obtained in 1986 was properly seized and inves- 
tigators were led back to defendant in 1998 due to the persever- 
ance of an SBI agent rather than the results of the 1986 order, 
which had merely concluded that defendant was not excluded as 
a suspect. 

Appeal pursuant to N.C.G.S. $ 7A-30(2) from the decision of a 
divided panel of the Court of Appeiils, 145 N.C. App. 506, 551 S.E.2d 
471 (2001), finding no error in judgments entered 11 January 2000 by 
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Boner, J., in Superior Court, Burke County, after the trial court's 21 
January 2000 order denying in pertinent part defendant's motions to 
suppress evidence. Heard in the Supreme Court 13 February 2002. 

Roy Cooper, Attorney General, by Robert C. Montgomery, As- 
sistant Attorney General, for the State. 

Robert C. Ervin for defendant-appellant. 

WAINWRIGHT, Justice. 

On 21 September 1998, Marion Edward Pearson (defendant) was 
indicted for four counts of first-degree rape, two counts of first- 
degree sexual offense, two counts of first-degree burglary, and one 
count of robbery with a dangerous weapon. On 12 April 1999, defend- 
ant was also indicted for additional counts of first-degree rape, first- 
degree burglary, and robbery with a dangerous weapon. 

On 11 January 2000, defendant tendered an Alford plea to two 
counts of second-degree rape as part of a plea agreement. Defendant 
reserved the right to appeal from the trial court's denial of his 
motions to suppress, and the State dismissed the remaining charges. 
The trial court sentenced defendant to consecutive prison terms of 
twenty-five years. The Court of Appeals, with one judge dissenting, 
found no error. Defendant appeals to this Court from the decision of 
the Court of Appeals on the basis of the dissent. 

Our review of the record reveals the following relevant facts: On 
7 March 1985, the Morganton Police Department received a report of 
a Peeping Tom in the Village Creek Apartments complex. When 
Lieutenant James Buchanan responded to the call, he saw a black 
male wearing a light gray or blue windbreaker and blue jeans, squat- 
ting beside an air-conditioning unit directly behind an apartment 
building. The suspect ran when he saw Buchanan. Buchanan lost the 
suspect and notified other officers to stop two cars that were leaving 
the complex. Defendant was driving one of the cars and was wearing 
a light blue windbreaker and blue jeans. When interviewed later 
about this incident, defendant claimed he was going to a friend's 
apartment in the complex, but he could not remember the friend's 
name. 

At 1:15 a.m. on 14 July 1985, Kathy Richards reported to the 
Morganton Police that while she was asleep on her couch a man 
entered her apartment, held a knife to her throat, and raped her. 
Richards had been asleep on her couch when she was attacked. The 
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man also took thirty-eight dollars from her wallet. Richards could not 
see the man but believed he was a twenty-five to thirty-five-year-old 
white male who was over six feet tall. Police found the screen to 
Richards' bathroom window had been partially removed, and it 
appeared someone had crawled through the window. The State 
Bureau of Investigation (SBI) obtained from the apartment a partial 
Negroid hair that was not suitable for scientific comparison. A sexual 
assault examination was completed on Richards at the hospital. 

At 1:10 a.m. on 23 November 1985, Arlene Holden called the 
Morganton Police and reported that a man broke into her apartment 
at Village Creek Apartments, disabled the lights in her bedroom, hid 
in her bedroom, and raped her. Before raping Holden, the man struck 
her in the head, tied her up with pantyhose, and covered her face, 
using pinking shears to threaten her. The man performed oral sex on 
Holden and raped her twice. After raping Holden the first time, the 
man made sure her face was covered, turned on the lights, and looked 
for money. Holden described the man as having a dark complexion 
and being five feet eight inches tall, with a lean or medium build. The 
screen had been removed from an unlocked window in Holden's 
bedroom. Negroid pubic and body hairs were found in trace evidence 
examined by the state crime lab. A sexual assault examination was 
done on Holden at the hospital. 

Investigators developed defendant as a suspect in the Holden 
rape at the Village Creek Apartments based on the Peeping Tom inci- 
dent in March 1985 at the apartment complex. Investigators inter- 
viewed defendant on 26 November 1985. Defendant denied any 
involvement in the Holden rape and left the interview with a cooper- 
ative attitude. 

Between 11:30 and 11:40 p.m. on 17 February 1986, Ernestine 
Kyes was attacked in her bedroom. After showering, Kyes attempted 
to turn on her bedroom light, but it would not work. Kyes' attacker 
threatened her with something that felt like a knife, covered her head 
with a towel, performed oral sex on her, forced her to perform oral 
sex on him, and then raped her. The attacker took approximately 
forty dollars from Kyes' purse and then raped her again. The man 
knew the names of Kyes' children and where they went to school. 
Defendant's son attended the day care that Kyes directed, and defend- 
ant sometimes brought his son to and from the day care. Kyes 
described her attacker as a black man between five feet eight inches 
and five feet ten inches tall, with an average build. Evidence found on 
Kyes' clothing and bed covers included Negroid hairs. A sexual 
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assault examination was completed on Kyes at the hospital. Pubic 
combings of the victim contained two Negroid hairs. 

Both Holden and Kyes described their attacker as someone of 
medium height. Holden said he was five feet eight inches tall, and 
Kyes said he was between five feet eight and five feet ten inches tall. 
Additionally, Holden and Kyes said he was of medium build. Holden 
said he had a lean, medium build, and Kyes described him as having 
an average build. Further, both women described their attacker as 
dark-skinned. Holden described her attacker as having a dark com- 
plexion, and Kyes said her attacker was a black male. At the scenes 
of both the Holden and Kyes rapes, Negroid hairs were found. 
Defendant is a black male, slender and muscular, and stands approx- 
imately five feet eight inches tall. 

After the report of Kyes' rape, investigators intensified the focus 
of the investigation on defendant. At 1:30 a.m. on 18 February 1986, 
after learning of the Kyes rape, SBI Agent John Suttle drove directly 
to defendant's house and noted that the hood of defendant's car was 
warmer than others in the lot, as if it had been recently driven. Police 
interviewed defendant again on 18 February 1986. Defendant claimed 
he did not leave home after 11:OO p.m. on the night of this rape, 17 
February 1986. 

On 28 March 1986, Agent Suttle completed an application for a 
nontestimonial identification order (NIO) to get head and pubic hair 
samples, a blood sample, and a saliva sample from defendant. In his 
affidavit, Agent Suttle stated: 

During the early hours of 11-23-86, a white female [Holden] age 
26, living at Village Creek Apartments was raped twice by a male 
subject that entered her apartment via an unlocked window. The 
subject was described by the victim as being approx. 5'8" tall, lean 
medium build with a dark complexion speaking with a fake 
accent. On the night of 2-17-86, a white female [Kyes] age 34, liv- 
ing at Woodbridge Apts was raped twice by a male subject that 
had entered her apartment via an unlocked window. The victim 
described her assailant as being 5'8" to 5'1011, medium build, "not 
light and not heavy". Two [Nlegroid pubic hairs were found at the 
scene of the second rape. 

. . . Marion Pearson [defendant] is a black male, slender and 
muscular, approx. 5'8" tall. Pearson was caught by Lt. James 
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Buchanan secretly peeping into apartments at Village Creek 
Apartments on March 7, 1985 around 9:00 pm. 

Later that day, Judge Claude Sitton signed an NIO requiring 
defendant to appear at the Morganton Police Department on 8 April 
1986 and submit to the nontestimonial identification procedures. The 
order was served on defendant on 1 April 1986. At the time the order 
was served, defendant was "belligerent and antagonistic" and refused 
to sign and acknowledge his receipt of the order. Defendant testified 
on voir dire at a motions hearing that he went to the office of the 
Clerk of Superior Court to request appointment of counsel and was 
told that no attorney could be appointed until he was charged with a 
crime. 

On 8 April 1986, defendant went to the Morganton Police 
Department. Defendant testified he asked for an attorney again at this 
time but was not given one. Pursuant to the NIO, head and pubic hair 
samples, a saliva sample, and a blood sample were taken from 
defendant. Subsequent testing of the evidence showed that defend- 
ant's blood type would not be detectible from the semen left by the 
rapist. The testing also showed that a pubic hair found on victim 
Holden's sweater had simildties and dissimilarities to defendant's 
hairs and that two pubic hairs found on victim Kyes were microscop- 
ically consistent with defendant's hairs and could have come from 
him. Defendant was therefore not excluded as a suspect. 

On 15 May 1986, after crawling into an occupied women's rest 
room stall in Morganton, defendant was arrested and sentenced to 
two years in prison for secret peeping. Defendant was arrested in 
June 1991 for a Peeping Tom offense in Maryland. Defendant was sub- 
sequently arrested in Maryland fixre more times for secret peeping 
offenses. 

In March 1998, when DNA technology became available, Agent 
Suttle submitted to SBI Agent Brenda Bissette the sexual assault kits 
from victims Holden and Kyes and the samples taken from defendant 
pursuant to the 1986 NIO. Agent Bissette, a DNA analyst in the 
Molecular Genetics Section of the SBI, determined that defendant's 
DNA was present in both the Kyea kit and the Holden kit and con- 
cluded that only one African-American in 34 million would have the 
same DNA match found in the Holden kit. Bissette also said that a 
new blood sample from defendant could produce more definitive 
results. 
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On 23 November 1998, Agent Suttle was granted a search warrant 
to obtain a new blood sample from defendant. The warrant applica- 
tion was based on all the information concerning the crimes, includ- 
ing Agent Suttle's notation that defendant's car felt warm to the touch 
immediately after the Kyes rape was reported, defendant's arrest and 
conviction for entering an occupied rest room on 15 May 1986, the 
results of the DNA analysis of the samples obtained in 1986, and other 
information including defendant's multiple arrests for Peeping Tom 
offenses in Maryland. The search warrant was issued and served on 
defendant. SBI tests on the new blood revealed more definitive 
results identifying defendant as the perpetrator. From the new blood 
sample, Agent Bissette determined that only one African-American in 
280 million would have the same DNA match found in both the 
Holden kit and the Richards kit. 

[I] After his indictment, defendant filed three separate motions to 
suppress on 6 January 2000. Defendant first argues the trial court 
erred by denying his motion to suppress evidence based on violations 
of the nontestimonial identification statutes. He argues that Agent 
Suttle's affidavit submitted in support of the application for the 1986 
NIO did not set forth sufficient facts to establish reasonable grounds 
to suspect that defendant committed the offenses. 

N.C.G.S 5 15A-273 provides that a nontestimonial identification 
order 

may issue only on an affidavit . . . sworn to before the judge and 
establishing the following grounds for the order: 

(1) That there is probable cause to believe that a felony 
offense . . . has been committed; 

(2) That there are reasonable grounds to suspect that the 
person named or described in the affidavit committed the 
offense; and 

(3) That the results . . . will be of material aid in determining 
whether the person named in the affidavit committed the 
offense. 

The reasonable grounds standard is similar to the reasonable 
suspicion standard applied to brief detentions. See Terry v. Ohio, 392 
U.S. 1, 20 L. Ed. 2d 889 (1968). The sole requirement is a mini- 
mal amount of objective justification, something more than an 
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"unparticularized suspicion or 'hunch.' " United States v. Sokolow, 
490 U.S. 1, 7, 104 L. Ed. 2d 1, 10 (1989) (quoting Terry, 392 U.S. at 27, 
20 L. Ed. 2d at 909); accord State 21. Watkins, 337 N.C. 437, 442, 446 
S.E.2d 67, 70 (1994). The reasonable grounds standard required for an 
NIO is significantly lower than a probable cause standard. State v. 
Grooms, 353 N.C. 50, 73, 540 S.E.2d 713, 728 (2000), cert. denied, - 
U.S. -, 151 L. Ed. 2d 54 (2001). An NIO "is an investigative tool 
requiring a lower standard of suspicion that is available for the lim- 
ited purpose of identifying the perpetrator of a crime." Id. 

Here, it was reasonable to infer that defendant was someone who 
met the physical description of the perpetrator given by two of the 
rape victims. Further, the following facts provide reasonable suspi- 
cion that defendant committed iihe rapes: a Peeping Tom was 
reported at the location of one of the rapes; a police officer spotted 
a man squatting next to an air-conditioning unit directly behind an 
apartment building wearing a light gray or blue windbreaker and 
blue jeans; the man ran when he saw the officer; shortly thereafter, 
defendant was stopped near the location where the Peeping Tom was 
spotted; and defendant was wearing blue jeans and a light blue wind- 
breaker at the time. Defendant was a suspect based on more than a 
minimal amount of objective justification and more than an unpartic- 
ularized hunch. The affidavit sufficiently established reasonable 
grounds to suspect defendant committed the rapes. 

[2] Defendant further argues the second sentence in the paragraph of 
Agent Suttle's affidavit that contain:; the facts establishing reasonable 
grounds is false and was made intentionally or with a reckless disre- 
gard for its truth. That sentence reads: "Pearson was caught by Lt. 
James Buchanan secretly peeping into apartments at Village Creek 
Apartments on March 7, 1985 around 9:00 pm." Defendant argues the 
police report of the incident did na't show that the suspect was seen 
peeping into apartments, but rather that he was seen "squatting next 
to a[n] air conditioner unit." 

As with an affidavit to procure a search warrant, evidence 
obtained from an NIO should be suppressed if it is the product of an 
affidavit that contains deliberate falsehoods or shows a reckless dis- 
regard for the truth. See Franks v. Delaware, 438 U.S. 1.54, 155-56, 57 
L. Ed. 2d 667, 672 (1978) (holding tlhat where a defendant shows that 
a search warrant affidavit includes false statements necessary to the 
finding of probable cause, the search warrant is void). Because 
"[tlhere is a presumption of validity with respect to [an] affidavit sup- 
porting [a] search warrant," State u. Fernandex, 346 N.C. 1, 14, 484 
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S.E.2d 350, 358 (1997), there must also be a presumption of validity 
with respect to an affidavit supporting an NIO. A defendant contest- 
ing an NIO has the burden of presenting evidence to "establish facts 
from which the finder of fact might conclude that the affiant alleged 
the facts in bad faith." Id.  

There is no evidence in the record that Agent Suttle intentionally 
misstated a fact to deceive anyone. Police had received a report that 
a Peeping Tom was at an apartment complex, a man was seen squat- 
ting next to an air-conditioning unit directly behind an apartment 
building, and the man ran when approached by a police officer. Police 
stopped defendant as he was leaving the complex, and defendant 
matched the description of the man seen behind the apartments. 
Agent Suttle had every reason to conclude defendant had been 
secretly peeping. He did not misrepresent the activity seen behind the 
apartments. 

"[A] police officer making the affidavit for issuance of a warrant 
may do so in reliance upon information reported to him by other offi- 
cers in the performance of their duties." State v. Harvey, 281 N.C. 1, 
8, 187 S.E.2d 706, 711 (1972). 

Here, Agent Suttle testified that he did not have personal knowl- 
edge of these events but that he had reviewed the report of the inves- 
tigation and had talked with Lt. Buchanan and other officers who 
were familiar with the incident. Agent Suttle further testified that "in 
retrospect, [he] should have worded [the affidavit] to explain in 
greater length the circumstances." The trial court found that "[tlhe 
affidavit statement that 'Pearson was caught by Lt. James Buchanan 
secretly peeping into apartments' is an opinion reasonably drawn 
from the facts stated in Lt. Buchanan's incident report." Defendant 
failed to produce evidence that Agent Suttle made his allegations in 
bad faith such that they were knowingly false or in reckless disregard 
of the truth. The trial court correctly issued the NIO. 

[3] Defendant also argues that N.C.G.S. $8 15A-280 and -282 were 
substantially violated as defined by N.C.G.S. Q 15A-974(2), which 
requires that evidence must be suppressed if "[ilt is obtained as a 
result of a substantial violation of the provisions of this Chapter." 
N.C.G.S. Q 15A-280 provides: 

Within 90 days after the nontestimonial identification pro- 
cedure, a return must be made to the judge who issued the order 
or to a judge designated in the order setting forth an inventory of 
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the products of the nontesti:monial identification procedures 
obtained from the person named in the affidavit. If, at the time of 
the return, probable cause does not exist to believe that the per- 
son has committed the offense named in the affidavit or any other 
offense, the person named in the affidavit is entitled to move that 
the authorized judge issue an order directing that the products 
and reports of the nontestimordal identification procedures, and 
all copies thereof, be destroyed. The motion must, except for 
good cause shown, be granted. 

N.C.G.S. Q 15A-280 (1999). 

N.C.G.S. Q 15A-282 provides: 

A person who has been the subject of nontestimonial identi- 
fication procedures or his attorney must be provided with a 
copy of any reports of test results as soon as the reports are 
available. 

N.C.G.S. Q 154-282 (1999). 

The trial court concluded that "[tlhe failure of Agent Suttle to 
return the non-testimonial identification order to [the trial judge] 
within ninety days . . . violated the provisions of G.S. 15A-280" and 
that "[tlhe failure of Agent Suttle to provide the defendant a copy of 
the results of the test performed in 1986 . . . in a timely manner vio- 
lated the requirements of G.S. 15A.-282." The trial court further con- 
cluded that both of these violations were not substantial under 
N.C.G.S Q 15A-974(2). We agree. 

N.C.G.S. Q 15A-974(2) provides that evidence must be sup- 
pressed if 

[i]t is obtained as a result of a substantial violation of the provi- 
sions of this Chapter. In determining whether a violation is sub- 
stantial, the court must consider all the circumstances, including: 

a. The importance of the particular interest violated; 

b. The extent of the devia1;ion from lawful conduct; 

c. The extent to which the violation was willful; 

d. The extent to which e:~clusion will tend to deter future 
violations of this Chapter. 

N.C.G.S. Q 15A-974(2) (1999) (emphasis added). 
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When making a motion to suppress evidence upon a ground spec- 
ified in N.C.G.S. Q 15A-974, a "defendant, has the burden of establish- 
ing that his motion to suppress is timely and proper in form." State v. 
Satterfield, 300 N.C. 621, 624-25, 268 S.E.2d 510, 513-14 (1980). 
Further, defendant "bears the burden of presenting facts in support of 
his motion to suppress." Id.  at  626, 268 S.E.2d at 514. 

The statute mandates that evidence must be suppressed if it is 
obtained as a result of a violation, meaning that "a causal relationship 
must exist between the violation and the acquisition of the evidence 
sought to be suppressed." State v. Richardson, 295 N.C. 309, 322, 
245 S.E.2d 754, 763 (1978). "[Elvidence will not be suppressed unless 
it has been obtained a s  a consequence of the officer's unlawful con- 
duct . . . . The evidence must be such that it would not have been 
obtained but for the unlawful conduct of the investigating officer." Id.  
at 323, 245 S.E.2d at 763. 

Here, the collection of the evidence obtained from the 1986 
NIO was not causally related to the statutory violations of N.C.G.S. 
Q Q  15A-280 and -282 because 8 s  15A-280 and -282 focus on policies 
to be followed after samples are taken. These policies are not related 
to obtaining the samples. 

Further, examination of the first three statutory circumstances 
outlined in N.C.G.S. Q 15A-974(2) shows the evidence was not 
obtained in substantial violation of chapter 15A. Regarding the par- 
ticular interest violated, N.C.G.S. 8 15A-280's purposes are twofold: 
(1) it requires a return to the judge who issued the NIO setting forth 
a product inventory, and (2) it allows the subject of the NIO the 
opportunity to make a motion to have the NIO products destroyed. 
N.C.G.S. Q 15A-280. In the case at bar, only insignificant interests were 
violated by Agent Suttle's failure to provide a return to the judge. 
Defendant was present at  his NIO procedure and was aware of what 
was taken. Further, defendant had no right to the destruction of the 
material, but only the right to move for its destruction after the ninety 
day period if there was not probable cause to believe he committed 
the offenses. Upon hearing such a motion, the trial court could have 
denied the request upon a finding of good cause. Defendant failed to 
move for the destruction of the NIO products. Because defendant 
failed to move for destruction of the evidence (as discussed below), 
he cannot now show that the judge would have granted such a motion 
because he was not excluded as a suspect. Thus, defendant cannot 
show a significant interest was violated. 
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Next, the extent of the deviation from lawful conduct here was 
minimal. Agent Suttle's failure to provide the trial court with an 
inventory of what products were taken at the NIO procedure was a 
mere oversight, causing no prejudice to defendant. As noted above, 
defendant was alert at the proceclure and aware of what was taken 
from him. 

Regarding the willfulness of tlhe violation of N.C.G.S. 5 15A-280, 
Agent Suttle testified that he was not aware of the requirement of 
that subsection. Agent Suttle stated, "if I had any knowledge that a 
return was to be made, I would have. I've never had a judge or a 
District Attorney . . . say that-after ninety days a report and return 
has to be filed to the issuing judge." Based on our conclusions con- 
cerning these first three statutory factors, we find no substantial 
statutory violation. 

Similarly, turning to the violation of N.C.G.S. § 15A-282, which 
mandates that a copy of any reports of results from NIO procedures 
be made available to the subject of an NIO, the same analysis given to 
N.C.G.S. 3 15A-280 applies. The interest protected was insignificant 
because the samples had already been taken and the deviation was an 
unintentional oversight. Accordingly, N.C.G.S. § 15A-282 was not sub- 
stantially violated. Further, defendant specifically contends that 
"[tlhe violations of [these statutes directly affected Pearson's ability 
to move for destruction of the samples and the test results" and that 
the "destruction of these test results and the samples would have 
eliminated the State's identification evidence in this case and ended 
the potential for prosecution." Based on our thorough review of the 
record in this case, we conclude that defendant's contentions are 
without merit because any statutory violation was insignificant and 
non prejudicial. 

Agent Suttle testified that he ",called [the supervisor of the DNA 
section] maybe every year or every two or three years and I even 
was to the point of putting it on my next year[']s calendar to call to 
check to see if they felt like the technology was there" to further test 
evidence obtained as a result of the NIO and from the sexual assault 
kits. Eventually, in 1998, the kits were resubmitted. 

In all likelihood, Agent Suttle would have kept defendant as a 
suspect for over ten years regardless of the maintenance of the NIO 
products and would have obtained the 1998 search warrant regard- 
less of the 1986 NIO. The products of the 1986 NIO procedures did not 
affirmatively pinpoint defendant as the perpetrator, nor did they 
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exclude him as a suspect. The 1998 search warrant provided more 
conclusive DNA and factual evidence, and this evidence was obtained 
as a result of Agent Suttle's determination and tenacity. 

In sum, while obtaining the evidence violated chapter 15A, the 
violation was not substantial, and therefore the evidence was not 
inadmissible under N.C.G.S. 3 15A-974(2). Moreover, the statutory 
violations were not unfairly prejudicial as defendant would have been 
maintained as a suspect even if the 1986 NIO evidence had been 
destroyed. Further, there is very little likelihood defendant would not 
have been prosecuted even if the 1986 NIO evidence had been 
destroyed. Defendant's argument is without merit. 

[4] Next, defendant argues that the failure to provide him an attorney 
was a substantial violation of N.C.G.S. § 15A-279(d), which provides 
that a defendant 

is entitled to have counsel present and must be advised prior to 
being subjected to any nontestimonial identification procedures 
of his right to have counsel present during any nontestimonial 
identification procedure and to the appointment of counsel if he 
cannot afford to retain counsel. No statement made during non- 
testimonial identification procedures by the subject of the proce- 
dures shall be admissible in any criminal proceeding against him, 
unless his counsel was present at the time the statement was 
made. 

N.C.G.S. Q 15A-279(d) (1999). 

On 26 March 1986, during an interview with police officer 
Ronnie Hudson, defendant told Hudson that he had been "screwed" 
by the police enough and that he thought it was time he get an attor- 
ney. Defendant testified that after being served with the NIO in April 
1986, he 

came down here to the courthouse and went to the front window 
and told them that I wanted to apply for a court-appointed lawyer 
and they sent me to a room off to the side. . . . I don't know who 
it was but that's the-I went to the office that they sent me to and 
requested for an attorney and the person behind the desk said 
basically that if you're-if this makes it to court, then we can 
assign you a lawyer and I said, well, you know, it says here I have 
a right to an attorney and they said, well, yeah, but this office 
can't issue a lawyer unless you have a trial-I mean unless you 
have a case here and so I went to-I believe it was upstairs to a 
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judge's chambers and asked and basically the notion I got was 
that I couldn't get one until I was-you know, I was arrested on a 
crime or something. 

Defendant further testified that he called the ACLU to request a 
lawyer and asked his father for help getting a lawyer. Defendant 
testified that at the NIO procedure, Agent Suttle said defendant would 
be provided an attorney, but that Agent Suttle later said no attorney 
was available. Defendant claimed that he then underlined a form 
where it said that he had a right to an attorney. 

Agent Suttle testified that he did not recall defendant requesting 
an attorney. Agent Suttle said that if defendant had asked for an attor- 
ney, "I would have stopped and we[] [would have] made arrange- 
ments to get him a lawyer. . . . [we would have] had to call the Clerk's 
office to get him a lawyer appoint'ed." Agent Suttle said, "he [defend- 
ant] obviously was not saying he wanted a lawyer because, if he had, 
I would have gotten him one." In addition, after a review of the 
record, we find no form that contains underlining as defendant 
claimed. Defendant was not provided an attorney, and the NIO pro- 
cedures were performed without an attorney present. 

The trial court concluded that this was a substantial violation 
of the statute but that defendant was "not entitled to suppression 
of the physical evidence seized from him because the evidence 
was not obtained as a result of the violation. The physical evi- 
dence would have been seized from the defendant even if counsel 
had been present since it was being obtained pursuant to a court 
order." We agree. 

The transcript and records contain conflicting information as to 
what defendant specifically requested, how and to whom he articu- 
lated such requests, and when such requests were made. By calling 
the ACLU, approaching his fatheir for help to get an attorney, and 
telling Officer Hudson that he thought it was time he get an attorney, 
defendant appeared to be getting his own attorney. However, assum- 
ing, arguendo, that defendant's account of his requests for an attor- 
ney is accurate, he fails to demonstrate how the presence of counsel 
when the evidence was taken would have further protected his rights, 
and we hold that the failure to provide an attorney, while error, was 
not prejudicial. 

"[Alccording to the plain language of section 15A-279(d), the pro- 
vision protects the defendant froin having statements made during 
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the nontestimonial identification procedure used against [him] at trial 
where counsel was not present during the procedure." State v. 
Coplen, 138 N.C. App. 48, 58, 530 S.E.2d 313, 320, cert. denied, 352 
N.C. 677, 545 S.E.2d 438 (2000). Here, defendant did not seek to sup- 
press any statements made during the procedure, only to suppress 
the actual evidence procured. 

Defendant also argues that the failure to provide him an attorney 
impaired his ability to obtain an order for the destruction of the evi- 
dence, which meant the SBI could preserve the evidence and later 
test it with more sophisticated DNA technology. We disagree. 
Whether defendant had an attorney to advise him to seek to have the 
evidence destroyed is not determinative. Based on a plethora of evi- 
dence other than the products of the 1986 NIO, Agent Suttle and the 
SBI would have had probable cause to obtain the 1998 search war- 
rant. In the application for the 1998 search warrant, in addition to the 
details of the three rapes and the investigations, Agent Suttle outlined 
the following evidence in a seven page affidavit: 

After Pearson was released from the North Carolina 
Department of Corrections, Investigators did not have any con- 
tact or knowledge of Pearson being in the Morganton area. There 
have not been any other similar reported burglaryhapes reported 
in the Morganton area since the February rape of Victim Kyes in 
1986 and the intense focusing by investigators on Pearson as a 
suspect. 

This affiant in 1993 upon reviewing the serial rapes that 
occurred in Morganton located through various sources Marion 
E. Pearson, Jr. in Landham, Maryland. S/A Suttle contacted a 
Sergeant Paul Evans of the Sex Crimes Unit for Prince Georges 
County Police in February of 1993 to determine if they were hav- 
ing any burglaryhapes with a similar modus operandi. Evans indi- 
cated they had not. A local record check then of Pearson revealed 
Pearson was arrested on February 28, 1980 for a peeping tom 
offense and again for the same offense on June 28, 1991 in 
Maryland. The record also revealed parking citations issued to 
Pearson in 1991 at the University of Maryland. 

Affiant recontacted the Sex Crimes Unit of Prince Georges 
County Police on October 14, 1997 to review Pearson's status in 
Maryland. Affiant also had [ I  been communicating with the 
Molecular Genetics Division of the North Carolina Crime Lab for 
several years with the intentions of waiting for DNA technology 
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to improve before reinitiating some contact with Marion E. 
Pearson. Jr. 

Affiant talked with Investigator Candice Santos on October 
14, 1997 and learned she has two similar unsolved burglary/rapes 
that she is working on without any suspects. She noted the sus- 
pect in both cases did not leave any DNA evidence behind by 
using a condom and or ejacdating on something that he took 
from the crime scene with him. 

An updated check of Pearson's record in Maryland revealed 
he had been arrested five times for "peeping tom" related 
offenses since his record was examined in 1993 by Sergeant 
Evans and S/A Suttle. 

This affiant upon reviewing and examining the three 
Morganton rape cases note:; the following similarities and 
conclusions: 

1. All three Morganton rapes were committed by the same sus- 
pect because of the similarities of the three crimes: time, fake 
accent, Negroid hairs, disabled bedroom lights in the last two 
cases, moistening of the vagina before first sex act by performing 
cunninglingus [sic], second rape of second and third victims from 
behind, taking of money from all three victims, close proximity to 
town permitting suspect to gel, away before being caught, use of 
an edged weapon to gain control of victim. 

2. The FBI Behavioral Science Unit review of the cases con- 
cluded in all probability that the same suspect committed all 
three rapes. 

3. Marion Pearson's connection to the Village Creek Apart- 
ments and his unusual activity there near where the second 
victim lived. 

4. The contact Pearson had with the third victim at the daycare 
and his ability to surveil victim Kyes and learn her address and 
facts about her single parent family. 

5 .  Pearson's lack of cooperativeness after the investigation fo- 
cused on him. 

6. Pearson's bizarre behavior such as the bathroom incident 
at the college which resulted in his getting two years in prison. 
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7. Pearson's continued bizarre nighttime activity in Maryland 
where he had been charged with peeping tom offenses twice prior 
to 1993 and his being arrested five times since 1993 in the 
Maryland area for similar offenses. 

8. All three victims were assaulted in the privacy of their 
own home [sic] and approached from behind by an assailant 
that entered through unlocked windows. All victims lived in 
apartments. 

9. All three [victims] maintained quiet lifestyles, all were 
divorced and none of them had promiscuous tendencies or care- 
less attitudes that would classify them at a high risk as a victim of 
a violent crime. 

10. In all three cases the suspect maintained control over the vic- 
tims by verbalizing continued threats. 

It is this affiant's professional opinion based on years of train- 
ing and dealing with criminal activity and criminal minds that the 
so called "peeping tom" activity of Marion Pearson is the prover- 
bial "tip of the iceberg". With the multiple arrests for "peeping" 
related offenses, common sense would lead a reasonable person 
to conclude he had to be committing the act many more times 
than he was caught at. No reasonable person would believe that 
he was apprehended by police every time he committed the act. 

In furtherance of this opinion, this suspect is not out being a 
"peeping tom" for voyeuristic pleasures but he is stalking his 
unwitting victims many of whom would never report their rape 
for fear of the embarrassment and life complications reporting 
same would involve. If the suspect committing these rapes would 
beat, injure or maim the external body of the victim's [sic] they 
would be forced to report these violations. This suspect commit- 
ting these crimes is smart enough to know if he does not hurt his 
victims physically they in a high probability might not report the 
incident. Marion Pearson is a very intelligent individual with col- 
legiate level education and has represented himself in court 
before. Pearson is also educated to the point of being able to 
research the "information age" to learn about how DNA is used in 
forensic labs to identify rapists and how to easily avoid leaving 
that evidence behind in or on a victim. 

This affiant based on many years of experience has the opin- 
ion that "[pleeping tom" activity is not necessarily behavior 
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always consistent with voyeurism. This is a method of selection 
and evaluation process for a s'erial rapist to select his victims. In 
this investigation a suspect in three rapes in a small town in North 
Carolina is eight years later actively searching and stalking future 
victims in the State of Maryland. 

Although it was error to deny defendant counsel at the NIO proce- 
dure, such error was not prejudici(a1 under these circumstances. After 
a thorough review of the record, it is clear that defendant would have 
remained a suspect in this case whether the evidence from the 1986 
NIO was destroyed or not. 

"The test for prejudicial error is whether there is a reasonable 
possibility that the evidence complained of contributed to the con- 
viction." State v. Milby, 302 N.C. 137, 142, 273 S.E.2d 716, 720 (1981). 
In view of the overwhelming evidence that Agent Suttle and in- 
vestigators accumulated, as well as Agent Suttle's perseverance in 
maintaining defendant as a suspect until DNA testing evolved, we 
conclude there is no reasonable possibility that the result here 
was affected by the failure to provide defendant counsel at the NIO 
procedure. 

[5] In his next argument, defendant contends the trial court commit- 
ted constitutional error in denying his motion to suppress evidence 
obtained from the NIO. Specifically, defendant argues the affidavit 
used to obtain the NIO failed to provide reasonable grounds for sus- 
picion and relied on false and misleading information. We have 
already addressed these arguments in the statutory setting, and the 
result is the same under a constii;utional analysis. This argument is 
without merit. 

Collection procedures like those involved in the present case 
require only reasonable suspicion to be constitutionally permissible. 
See Hayes v. Rorida ,  470 U.S. 811, 817, 84 L. Ed. 2d 705, 711 (1985) 
(holding that "[tlhere is thus suppcrt in our cases for the view that the 
Fourth Amendment would permit seizures for the purpose of finger- 
printing, if there is reasonable suspicion that the suspect has com- 
mitted a criminal act"). As estab~lished above, the affidavit in the 
present case supporting the NIO ;application established reasonable 
grounds to suspect that defendant committed the Holden and Kyes 
rapes. Further, as also discussed above, defendant fails to provide 
sufficient evidence that the affidavit relied on false or misleading 
information. 
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[6] In his final argument, defendant contends the trial court erred by 
denying his motion to suppress a blood sample obtained as a result of 
the 23 November 1998 search warrant as well as DNA testing of that 
blood sample. According to defendant, Agent Suttle's decision to seek 
the search warrant in 1998 was prompted by testing on evidence ille- 
gally obtained in 1986. Moreover, results of the tests done on this ille- 
gally obtained evidence were presented to the judge who issued the 
1998 search warrant. Thus, defendant contends the evidence obtained 
via the 1998 search warrant was fruit of the poisonous tree because 
the search warrant was tainted by the illegality of the 1986 NIO. 

As previously discussed, it is apparent from the record that Agent 
Suttle persevered in maintaining defendant as a suspect for over ten 
years until DNA testing was more advanced. It was this perseverance 
rather than the results of the 1986 NIO that led investigators back to 
defendant. In short, because the evidence obtained in 1986 was prop- 
erly seized, the evidence obtained in 1998 could not be tainted by the 
1986 evidence, especially when viewed in light of the abundant evi- 
dence obtained prior to the procurement of the 1998 search warrant. 
Accordingly, defendant's argument is without merit. 

In conclusion, we conclude that the trial court committed no prej- 
udicial error, and we therefore affirm the decision of the Court of 
Appeals. 

AFFIRMED. 

TIMOTHY H. CRAIG, AND THE CHATHAM COUNTY AGRIBUSINESS COUNCIL v. 
COUNTY O F  CHATHAM, CHATHAM COUNTY HEALTH DEPARTMENT A N D  THE 

CHATHAM COUNTY BOARD O F  HEALTH 

No. 270PA01 

(Filed 28 June 2002) 

1. Counties; Public Health- local ordinance-swine farms-health 
rules-preemption by state law 

The Court of Appeals did not err by concluding that state law 
preempts the regulation of swine farms and thus prevents county 
commissioners and a local board of health from adopting an ordi- 
nance and rules regulating swine farms, because: (I) North 
Carolina's swine farm regulations, the Swine Farm Siting Act, and 
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the Animal Waste Management Systems statutes, are so compre- 
hensive in scope that the General Assembly must have intended 
that they comprise a complete and integrated regulatory scheme 
on a statewide basis leaving no room for further local regulation; 
and (2) county commissioners and local boards of health have no 
authority under N.C.G.S. 5 130A-39(b) to superimpose additional 
regulations without specific reasons clearly applicable to a local 
health need. 

2. Zoning- local ordinance-swine farms-validity 
The Court of Appeals erred by upholding a local zoning ordi- 

nance relating to swine farms, because: (I)  the ordinance seeks 
to impose regulations on swine farms where the State has shown 
an intent to cover the field of swine farm regulation; and (2) the 
zoning ordinance's attempt to incorporate the invalid county 
swine ordinance prevents it from being valid. 

3. Zoning- local ordinance-regulation of swine farms 
The Board of Health may not regulate swine farms under 

N.C.G.S. 5 130A-39 upon considerations other than health. 

On discretionary review pursuant to N.C.G.S. 5 7A-31 of a deci- 
sion of the Court of Appeals, 143 .N.C. App. 30, 545 S.E.2d 455 (2001), 
affirming in part and reversing and remanding in part an order for 
summary judgment entered 25 October 1999 by Allen (J.B., Jr.), J., in 
Superior Court, Chatham County. On 16 August 2001, the Supreme 
Court allowed plaintiffs' conditional petition for discretionary review 
as to an additional issue. Heard in the Supreme Court 14 November 
200 1. 

Ward and Smith,  PA., by Kenneth R. Wooten and Frank H. 
Sheffield, Jr., for plaintiff-appellants and -appellees. 

The Brough Law Firm, by G. Nicholas H e m a n  and Michael B. 
Brough, for defendant-appelLznts and -appellees. 

Southern Environmental Law Center, by Donne11 Van Noppen 
111 and Michelle B. Nowlin, and Environmental Defense, by 
Daniel J. Whittle, on behalf of North Carolina Association of 
Health Board Directors; Environmental  Defense; and 
Conservation Council of North Carolina, Inc., amic i  curiae. 

Carlton Law Firm, by J. Phil Carlton on  behalf of North 
Carolina Agribusiness Council, North Carolina Pork Producers 
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Council, North Carolina Cattlemen, North Carolina Farm 
Bureau, North Carolina Poultry Federation, North Carolina 
State Grange, and the North Carolina Citizens for Business and 
Industry, amici curiae. 

Nicolette G. Hahn on behalf of Waterkeeper Alliance, Cape Fear 
Riverkeeper, Neuse Riverkeeper, Neu,se River Foundation, New 
Riverkeeper, Winyah Rivers Foundation, and the Alliance for a 
Responsible Swine Industry, amici cu,riae. 

LAKE, Chief Justice. 

The issues raised here on review require the interpretation of the 
North Carolina General Statutes and application of North Carolina 
case law governing the question of preemption of county ordinances 
by the State. Specifically, the primary issues presented, defendants' 
first and second issues, relate to the validity of two Chatham County 
ordinances passed by the Chatham County Board of Commissioners 
and certain rules passed by the Chatham County Board of Health, all 
regulating swine farms. 

On 6 April 1998, the Chatham County Board of Commissioners 
enacted the "Chatham County Ordinance Regulating Swine Farms" 
(the Swine Ordinance) and "An Ordinance to Amend the Chatham 
County Zoning Ordinance to Provide for Regulation of Swine Farms" 
(the Zoning Ordinance). The Swine Ordinance regulates swine farms 
"raising 250 or more animals of the porcine species," through a per- 
mitting system which affects currently existing farms and those 
which expand in t,he future. The Swine Ordinance is applicable to all 
such swine farms without regard to whether the farm is served by an 
animal waste management system having a design capacity of 600,000 
pounds "steady state live weightn1 or greater. Under the Swine 
Ordinance, the owners of swine farms are assigned the financial 
responsibility for future contaminations that might occur, which 
responsibility is ensured through both a written agreement with the 
Chatham County Health Department and some form of financial secu- 
rity. The Swine Ordinance also provides requirements for setback2 

1. Steady State Live Weight (SSLW) is the "average day to day total live weight of 
any animal on the farm during their growth cycle." 2 Ted Feitshans et al., Swine Farm 
Zoning Notebook 726 glossary (2000) [hereinafter Feitshans, Zoning Notebook]. 

2. Setbacks are "[s]pecific distances that a structure or area must be located 
away, from other defined areas or structures." Feitshans, Zoning Notebook, at 726. 
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distances and buffer3 zones for fitrms and sprayfields,4 and semian- 
nual testing of wells on the farm. 

The Zoning Ordinance is applicable only to swine farms that are 
"served by an animal waste management system having a design 
capacity of 600,000 pounds steady state live weight (SSLW) or 
greater." The Zoning Ordinance limits swine farms to areas of the 
county which are zoned either "Light Industrial" or "Heavy Indus- 
trial." The Zoning Ordinance further requires the swine farmer to 
obtain a conditional use permit, with issuance contingent upon a 
showing of compliance with the Swine Ordinance. 

On 28 April 1998, the Chathain County Board of Health enacted 
the "Chatham County Board of Health Swine Farm Operation Rules" 
(Health Board Rules), which apply to all swine farms5 raising "250 or 
more animals of the porcine species," without regard to the design 
capacity of the farm's animal waste management system. The Health 
Board Rules are virtually identical to the Swine Ordinance. 

On 2 September 1998, Timothy H. Craig and the Chatham County 
Agribusiness Council (CCAC) filed a complaint against defendants in 
superior court seeking a declaration that the Swine Ordinance, 
Zoning Ordinance and Health Board Rules were not legally valid. On 
2 September 1999, CCAC filed a motion for partial summary judg- 
ment, and in September 1999, defendants filed an answer and a 
motion for summary judgment, The trial court granted defendants' 
motion for summary judgment and denied CCAC's motion for partial 
summary judgment. Plaintiffs appealed to the Court of Appeals, 
which affirmed in part and reversed in part the ruling of the trial 
court, holding that the Health Board Rules and the Swine Ordinance 
are preempted by state law but holding that the trial court was cor- 
rect in granting summary judgment to defendants as to the Zoning 
Ordinance. This Court subsequently allowed defendants' petition for 
discretionary review and plaintiffs' conditional petition for discre- 
tionary review as to an additional issue. 

3. Buffers are "[dlesignated areas of land around which agricultural activities may 
be prohibited or subject to restrictions." F'eitshans, Zoning Notebook, at 721. 

4. A sprayfield is an "[alrea of land over which liquid animal wastes may be 
sprayed for disposal of those wastes." Feiishans, Zoning Notebook, at 726. 

5. The Health Board Rules apply to a "swine farm" and the rules define a "swine 
farm" as "any tract or contiguous tracts of land in Chatham County under common 
ownership or control which is devoted to raising 250 or more animals of the porcine 
species." 
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[I] Defendants first contend that the Court of Appeals erred in con- 
cluding that state law preempts the regulation of swine farms and 
thus prevents county commissioners and a local board of health from 
adopting an ordinance and rules regulating swine farms. 

The enactment and operation of a general, statewide law does not 
necessarily prevent a county from regulating in the same field. 
However, preemption issues arise when it is shown that the legisla- 
ture intended to implement statewide regulation in the area, to the 
exclusion of local regulation. See N.C.G.S. Q 160A-174(b)(5) (2001). 
" '[Mlunicipal by-laws and ordinances must be in harmony with the 
general laws of the State, and whenever they come in conflict with 
the general laws, the by-laws and ordinances must give way.' " State 
v. Williams, 283 N.C. 550, 552, 196 S.E.2d 756, 757 (1973) (quoting 
Town of Washington v. Hammond, 76 N.C. 33,36 (1877)). The law of 
preemption is grounded in the need to avoid dual regulation. See, e.g., 
id. at 554, 196 S.E.2d at 759. 

Counties are creatures of the General Assembly and have no 
inherent legislative powers. High Point Surplus Co. v. Pleasants, 264 
N.C. 650, 654, 142 S.E.2d 697, 701 (1965); DeLoatch v. Beamon, 252 
N.C. 754, 757, 114 S.E.2d 71 1, 714 (1960). They are instrumentalities 
of state government and possess only those powers the General 
Assembly has conferred upon them. Harris  v. Board of Comm'rs of 
Washington Cty., 274 N.C. 343, 346, 163 S.E.2d 387, 390 (1968); High 
Point S u q ~ l u s ,  264 N.C. at 654, 142 S.E.2d at 701. Hence, we look to 
the North Carolina General Statutes to see what powers the General 
Assembly has delegated broadly to counties on a statewide basis or 
more specifically to counties such as Chatham in the area of swine 
farm regulation. 

The General Assembly, in N.C.G.S. Q 153A-121, has delegated to 
counties the power and authority to enact ordinances. That statute 
provides in part: 

(a) A county may by ordinance define, regulate, prohibit, or 
abate acts, omissions, or conditions detrimental to the health, 
safety, or welfare of its citizens. 

N.C.G.S. Q 153A-121(a) (2001). However, N.C.G.S. Q 160A-174, as inter- 
preted and applied by our case law, provides limitations on the exer- 
cise of this power. The relevant portions of N.C.G.S. Q 160A-174 state: 

(b) A city ordinance shall be consistent with the Constitution 
and laws of North Carolina and of the United States. An ordi- 



IN THE SUPREME COURT 45 

CRAIG v. COUNTY OF CHATHAM 

[356 N.C. 40 (2002)l 

nance is not consistent with State or federal law when: 

(5) The ordinance purports to regulate a field for which a 
State or federal statute clearly shows a legislative intent 
to provide a complete and integrated regulatory scheme 
to the exclusion of local regulation. 

This Court has held that N.C.G.S. 160A-174 is applicable to counties 
as well as cities. State v. Tenore, 280 N.C. 238, 185 S.E.2d 644 (1972). 

N.C.G.S. # 130A-39 delegates power to the local board of health to 

adopt a more stringent rule in an area regulated by the 
Commission for Health Services or the Environmental 
Management Commission where, in the opinion of the local board 
of health, a more stringent rule is required to protect the public 
health. 

N.C.G.S. # 130A-39(b) (2001). The Commission for Health Services 
and the Environmental Management Commission (EMC) are state 
agencies. The governor appoints all members serving on the EMC and 
a majority of the members serving on the Commission for Health 
Services. N.C.G.S. # 143B-283(a) ( 1999) (amended in 2001); N.C.G.S. 
# 130A-30(a) (2001). A local board of health is limited in its rule-mak- 
ing powers in that the regulation must be "related to the promotion or 
protection of health." City of Roanoke Rapids v. Peedin, 124 N.C. 
App. 578, 587,478 S.E.2d 528, 533 (1996). 

In holding that the Swine Ordinance and the Health Board Rules 
were preempted by state law, the Court of Appeals reasoned that the 
Chatham County Board of Commissioners and the Chatham County 
Board of Health sought to regulate an area in which the General 
Assembly had provided a "complete and integrated regulatory 
scheme" of swine farm regulations. Craig v. County of Chatham, 
143 N.C. App. 30, 545 S.E.2d 455 (2001); see also N.C.G.S. 
# 160A-174(b)(5). We concur in t h ~ s  assessment. 

In determining if the General Assembly intended to provide 
statewide regulation to the exclcision of local regulation, we must 
decide if it has shown a clear legislative intent to provide such a 
"complete and integrated regulatory scheme." 

Defendants argue that when the General Assembly intends to pre- 
empt the field, it will do so through an express statement of intent. 
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Furthermore, they argue that without such an expression of intent, 
this Court would be merely imposing its own judgment for that of the 
General Assembly in finding that the General Assembly preempted 
the field. We disagree. 

If the General Assembly were required to provide an express 
statement of intent, N.C.G.S. 3 160A-174(b)(5) would be meaningless. 
The General Assembly can create a regulatory scheme which, though 
not expressly exclusory, is so complete in covering the field that it is 
clear any regulation on the county level would be contrary to the 
statewide regulatory purpose. 

In determining the purpose and intent of the General Assembly 
in adopting the swine regulation statutes, we must primarily look to 
" 'the spirit of the act[] and what the act seeks to accomplish.' " State 
v. Anthony, 351 N.C. 611, 615, 528 S.E.2d 321, 323 (2000) (quoting 
Taylor v. Taylor, 343 N.C. 50, 56, 468 S.E.2d 33, 37 (1996)). Where leg- 
islative intent is not readily apparent from the act, it is appropriate to 
look at various related statutes i n  pa r i  mnteria so as to determine 
and effectuate the legislative intent. Brown v. Flowe, 349 N.C. 520, 
523-24, 507 S.E.2d 894, 896 (1998). 

In State v. Williams, this Court relied on a stated purpose similar 
to the one in the instant case to find that state law preempted local 
regulation in the Town of Mount Airy. 283 N.C. at 553, 196 S.E.2d at 
758. In that case, defendants were arrested for the possession of an 
open beer, a violation of a Mount Airy city ordinance. Id. at 550, 196 
S.E.2d at 756-57. Defendants' motion to quash the warrants was 
allowed because the town ordinance which prohibited the possession 
of an open beer in public places was in conflict with the general statu- 
tory laws of North Carolina, which allowed possession of malt bever- 
ages and unfortified wine by eighteen-year-old consumers "without 
restriction or regulation." Id.  at 554, 196 S.E.2d at 758-59. When the 
issue came before this Court, it looked to the "purpose" and "intent" 
of the pertinent statute: 

"to establish a uniform system of control over the sale, purchase 
. . . of intoxicating liquors . . . to insure, as far as possible, the 
proper administration of this Chapter under a uniform system 
throughout the State." 

Id. at 553, 196 S.E.2d at 758 (quoting N.C.G.S. 3 18A-1 (1975)) (empha- 
sis added). This Court concluded that the General Assembly had 
shown by this language an intent to prevent local governments from 
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enacting ordinances regulating malt beverages. Id. at 554, 196 S.E.2d 
at 759. The ordinance at issue was determined to be inconsistent with 
state law because (1) it made unlawful something that state law held 
to be lawful, and (2) the ordinance purported to regulate within a 
field where the General Assemtlly had provided a "complete and 
integrated regulatory scheme." Id 

Similarly, in Greene v. City of Winston-Salem, 287 N.C. 66, 213 
S.E.2d 231 (1975), this Court found upon review of an ordinance 
enacted by the City of Winston-Salem that there was a legislative 
intent to preempt. The City of Whston-Salem enacted an ordinance 
which required sprinkler  system:^ in high-rise buildings. Id. at 67, 
213 S.E.2d at 232. The City referred to a state law which required 
sprinkler systems in certain buildmgs in support of its argument that 
state law did not give the State Building Code Council sole regulatory 
authority in the area. Id.  at 75, 213 S.E.2d at 237. This Court noted 
that the General Assembly does not have to delegate all or sole 
authority in the particular regulittory field to one state agency in 
order to establish that there is a "complete and integrated regulatory 
scheme." Id.  

There are two components to the statewide swine farm regula- 
tions found in the North Carolina General Statutes, the "Swine Farm 
Siting Act" and the "Animal Waste Management Systems." In examin- 
ing each of these, we will look to any statement of "purpose" and 
"intent" in an effort to determine if the General Assembly has created 
a "complete and integrated system" for swine farm regulation in the 
state. 

The Swine Farm Siting Act, N.C.G.S. Q Q  106-800 to -805 (2001), 
governs the placement of swine farms and lagoons, and provides in 
its section designated "Purpose" the following: 

[Clertain limitations on the sit:ing of swine houses and lagoons for 
swine farms can assist in the development of pork production, 
which contributes to the economic development of the State, by 
lessening the interference with the use and enjoyment of adjoin- 
ing property. 

N.C.G.S. Q 106-801. This expression of intent is significant in that it 
notes pork production is important to the economic stability of the 
state, yet recognizes that adjoining: landowners have a right to the use 
and enjoyment of their land. This stated intent also shows that the 
General Assembly was trying to reach a balance between two very 
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important interests, the economy of North Carolina and the right of a 
landowner to enjoy his land with minimal interference. If each of 
North Carolina's one hundred counties is free to create its own par- 
ticularized regulations for swine farms, the overall balance which the 
General Assembly has reached within a uniform plan for the entire 
state will be lost. The result could well be that the rights of adjacent 
landowners in each individual county would be substantially elevated 
above the rights of swine farmers to workable, nonexcessive regula- 
tions. Swine farms would be forced to comply with both state and 
county regulations. Furthermore, a swine farmer with a large farm 
that crossed the boundaries of one or more counties in North 
Carolina conceivably would have to conform the farm to the regula- 
tions established by various counties and those established by the 
state. Ultimately, such farms could be forced to adapt to differing, 
even conflicting, regulations. Any such dual regulation would present 
an excessive burden on swine farmers and the pork production indus- 
try as a whole. 

The Animal Waste Management Systems component of the 
statewide regulations, N.C.G.S. Q $  143-215.10A to -215.10M (2001) 
(Q 143-215.10C altered in 1999; § 143-215.10B altered in 2001), pro- 
vides in pertinent part: "It is the intention of the State to promote a 
cooperative and coordinated approach to animal waste management 
among the agencies of the State." N.C.G.S. Q 143-215.10A (emphasis 
added). This unequivocal statement makes it clear that the purpose 
for creating these statutes was to regulate animal waste management 
at the state level. If each county were allowed to enact its own waste 
management guidelines, there could be no statewide "coordinated 
approach." Notably also, the agencies designated to implement the 
Animal Waste Management Systems statutes are exclusively state 
agencies. N.C.G.S. $$  143-215.10A to -215.10M (permitting, inspection, 
and enforcement are vested in the Division of Water Quality, while the 
Soil and Water Conservation Commission is in charge of designating 
the technical specialists responsible for inspecting the waste man- 
agement plans). The expression of intent further provides that one of 
the goals of the Act is "minimizing the regulatory burden." N.C.G.S. 
5 143-215.10A. Certainly, the stated goal of limiting or minimizing the 
burden of the regulatory scheme for waste management systems on 
swine farms would not be attainable if counties could impose addi- 
tional burdens on swine farmers to comply with varying regulations. 

Thus, from our review of the expressed "purpose" and "intent" of 
the Swine Farm Siting Act and the Animal Wast,e Management 
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statutes, we conclude that these two components of North Carolina's 
swine farm regulations show an intention to cover the entire field of 
swine farm regulation in North Carolina. 

In addition to the General Assembly's express statements of "pur- 
pose" and provisions reflecting "intent" in enacting North Carolina's 
swine farm regulations, we consider the breadth and scope of the 
applicable general statutes in determining whether the overall regu- 
latory scheme was designed to be preemptive. 

The General Assembly has provided for extensive regulation of 
swine farms in North Carolina. The Swine Farm Siting Act is appli- 
cable to tracts of land raising 250 or more swine6 and establishes 
siting requirements for swine houses7 and lagoons8 in relation to sur- 
rounding areas. N.C.G.S. 5 106-803(a). Swine houses and lagoons 
must be located at least 1,500 feet away from an occupied residence; 
2,500 feet away from a school, hospital, or church; and 500 feet away 
from "any property boundary" or "well supplying water to a public 
water system." N.C.G.S. 5 106-803(a)(1) -(4). The setback require- 
ments where waste has been applied to the land on the farm provide 
that the land must be at least 75 feet away from perennial streams, 
rivers, or any property boundary containing an occupied residence. 
N.C.G.S. 5 106-803(a1). 

The Swine Farm Siting Act provides for enforcement of its 
requirements by establishing who is in a position to enforce the Act; 
what kinds of relief are available; and the possibility of obtaining 
court costs, attorneys' fees, and expert witnesses' costs. N.C.G.S. 
5 106-804. The Swine Farm Siting Act's setback distances from any 
occupied residence, school, hospital, or church can be avoided com- 
pletely if the farm owner gets the written permission of the adjacent 
landowner and records it with the county Register of Deeds. N.C.G.S. 
5 106-803(b). The Swine Farm Siting Act also requires that before 
locating or constructing a swine far,m with 250 or more swine, proper 
notice must be given to any county where the farm is to be located; 
adjoining property owners; owners of property across a street, road, 

6. The Swine Farm Siting Act applies to a "swine farm," and N.C.G.S. 3 106-802(5) 
defines a swine farm as "a tract of land devoted to raising 250 or more animals of the 
porcine species." 

7. "[A] building that shelters porcine animals on a continuous basis." N.C.G.S. 
8 106-802(6). 

8. "[A] confined body of water to hold animal byproducts including bodily waste 
from animals or a mixture of waste with feed, bedding, litter or other agricultural ma- 
terials." N.C.G.S. § 106-802(1). 
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or highway from the farm; and the local health department. N.C.G.S. 
Q 106-805. Proper notice requires service by certified mail and 
must include, in part: the address of the local Soil and Water 
Conservation District office, the name and address of the techni- 
cal specialist that prepared the farm's proposed waste management 
plan, and the proposed design capacity of the animal waste manage- 
ment system. Id.  

The Animal Waste Management Systems component regulates 
swine farms even more extensively than the Swine Farm Siting Act. 
The Animal Waste Management Systems component creates a "per- 
mitting program" which requires swine farm owners to obtain a per- 
mit before constructing or operating any waste management system. 
N.C.G.S. D 143-215.10C(a). An "animal waste management system" is 
defined as practices "that provide for the collection, treatment, stor- 
age, or land application of animal waste." N.C.G.S. Q 143-215.lOB(3). 
To obtain the necessary permit, swine farm owners must submit to 
the EMC their waste management system plan, which has been 
approved by a technical specialist. N.C.G.S. Q 143-215.10C(d). The 
Animal Waste Management Systems has detailed specifications as 
to how each farm's animal waste management system shall be 
designed, constructed and operated so as to prevent pollution. 
N.C.G.S. Q 143-215.10C. It also provides a time limit upon which the 
EMC must approve or deny the permit after a new permit has been 
applied for or a renewal permit is sought. N.C.G.S. Q 143-215.10C(c). 
In the event the EMC does not act in the required ninety days, the 
permit is considered to be approved. Id .  The Animal Waste 
Management Systems component provides an extensive list of 
necessary parts for all animal waste management plans, such as pro- 
visions regarding periodic testing of waste products used on the farm 
as nutrient sources and a checklist of potential odor sources and 
management practices which are designed to minimize the source of 
the odor. N.C.G.S. Q 143-125.10C(e). Any established swine farm 
waste management plan must require at least annual testing of the 
soil at crop sites where the waste has been applied to the land. 
N.C.G.S. Q 143-215.10C(e)(6). 

We conclude from the foregoing specifications that North 
Carolina's swine farm regulations, the Swine Farm Siting Act and the 
Animal Waste Management Systems statutes are so comprehensive in 
scope that the General Assembly must have intended that they com- 
prise a "complete and integrated regulatory scheme" on a statewide 
basis, thus leaving no room for further local regulation. 
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Turning now to the Health Board Rules enacted by the Chatham 
County Board of Health, we note that they contain more stringent 
rules than those established in  he EMC regulations. However, 
N.C.G.S. Q 130A-39 specifically grants local boards of health the 
power to enact rules which are more strict when they are "required to 
protect the public health." N.C.G.S. Q 130A-39(b). In an effort to pro- 
tect the environment, the EMC has created a system of permitting and 
inspection which regulates waste management systems on farms, 
including swine farms of more than 250 swine. See 15A NCAC 2H 
.0217(a)(l)(A) (Sept. 2001). 

The pertinent EMC regulation, 15 NCAC 2H .0217 (Rule .0217), 
outlines the procedure for the proper development of an approved 
waste management plan. The procedure requires the plan to be certi- 
fied by a technical specialist certifying that the practices established 
in the plan meet the applicable minimal standards for a waste man- 
agement plan. Rule .0217(a)(l)(H)(i)-(ii). Rule .0217(a)(l)(H)(vii) 
provides the time when approval of the waste management system 
must be obtained for new farms, before any animals are stocked, and 
for expanding farms, before any of the additional animals are added. 
Rule .0217 also contains established buffers, such as the requirement 
that ponds or lagoons must be 1ocal.ed at least one-hundred feet from 
perennial waters. 15A NCAC 2H .0217(a)(l)(H)(vi). 

The EMC permitting regulation also has an established set of 
guidelines which must be followed when a farm has a change in own- 
ership. 15A NCAC 2H .0217(a)(l)(II)(xii). The new owner must pro- 
vide written notification to the Division of Environmental 
Management (DEM) of the Department of Environment, Health, and 
Natural Resources within sixty days of obtaining ownership. Id. The 
new owner must also assure the DEM that he has read the waste man- 
agement plan established for the farm, that he understands it, and 
that he will continue to ensure that, it is implemented. Id. Rule .0217 
also provides for its enforcement. 15A NCAC 2H .0217(e). When there 
is a willful failure to comply with the EMC permitting regulation, Rule 
.0217, the Secretary of the Environment, Health, and Natural 
Resources can assess both fines and penalties. Id.  

The General Assembly may provide directly for specific state- 
wide regulation, as  noted above, and it may delegate regulatory 
authority to local agencies under sufficient guidelines, as provided in 
N.C.G.S. Q 130A-39(b). However, county commissioners and local 
boards of health have no authority under the provisions of N.C.G.S. 
§ 130A-39(b) to superimpose additional regulations without specific 
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reasons clearly applicable to a local health need. The Health Board 
Rules make the bare assertion that "in some areas, rules more strin- 
gent than those of the Environmental Management Commission are 
required in order to protect the public health." The Health Board, 
however, does not provide any rationale or basis for making the 
restrictions in Chatham County more rigorous than those applicable 
to and followed by the rest of the state. 

The Health Board Rules require that "[nlo person shall construct 
or expand a swine farm in Chatham County without having a swine 
farm Construction/Expansion permit." for 250 or more swine. 
However, the EMC permitting regulation already requires that 
swine farms with waste management facilities supporting 250 or 
more swine get "permits for construction or operation." 15A NCAC 
2H .0217(a). The Health Board Rules provide procedures for handling 
a change in ownership of the swine farm, while the EMC already 
addresses this issue, as above set forth. In fact, the EMC rule is very 
specific and thorough on the issue of a change in ownership. The 
Health Board Rules establish setbacks which establish minimal dis- 
tances for new, existing or expanding swine farms in relation to "res- 
idences that are either occupied or listed for rent or sale, nursing 
homes, child care centers, [and] office buildings." The setback dis- 
tances are imposed according to the size of the swine farm's "animal 
waste management system," increasing the setback distance with 
larger systems ranging from 2,500 to 5,500 feetg The setback dis- 
tances incorporated into the EMC rule require 1,500 feet from an 
occupied residence and 2,500 feet from any school, hospital, national 
or state park, or church.lO The difference between the setback dis- 
tances established by the Health Board Rules and those set by the 
EMC is that the Health Board Rules are more stringent. It is apparent 
that Chatham County enacted its Health Board Rules in an effort to 
place more stringent regulations on swine farmers and has done so 
without any showing that such regulations are "required to protect 
the public health," as specified by N.C.G.S. $ 130A-39(b). This we hold 
is impermissible. 

9. These buffer distances are not the applicable standard when the building or 
home has "come to the nuisance," wherein the swine farm existed before the building 
or home. 

10. The EMC incorporates provisions of the Field Office Technical Guide. 
The Field Office Technical Guide refers to N.C.G.S. 5 s  106-801 to -805, a portion of 
the Swine Farm Siting Act, as establishing the proper standard for setback distances. 
See Natural Resources Service Conservation Practice Standard, Code 425, at  3 (Sept. 
1996). 
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When we look at the Swine Farm Siting Act, the Animal Waste 
Management Systems statutes, and the EMC's regulation together, as 
parts of an overall scheme, we conclude that the Swine Ordinance 
and the Health Board Rules are incompatible with state law in that 
they purport to regulate a field in which the State has provided a 
"complete and integrated regulatory scheme" to the exclusion of local 
regulation. We therefore affirm the Court of Appeals in this regard. 

[2] We next address the issue of the ordinance to amend the Zoning 
Ordinance, which is before us upon plaintiffs' petition for discre- 
tionary review as to an additional issue. Plaintiffs contend the Court 
of Appeals erred in upholding the Zloning Ordinance. We agree. 

"Counties have no inherent authority to enact zoning ordi- 
nances." Jackson v. Guilford Cty. Bd.  of Adjust. ,  275 N.C. 155, 162, 
166 S.E.2d 78, 83 (1969). N.C.G.S. Q 153A-340 is the statutory grant of 
power which provides counties with the authority to zone. There is, 
however, a specific limitation on th.is grant of power as it relates to 
swine farms: 

A county may adopt zoning regulations governing swine farms 
served by animal waste management systems having a design 
capacity of 600,000 pounds steady state live weight (SSLW) or 
greater provided that the zoning regulations may not have the 
effect of excluding swine farms served by an animal waste man- 
agement system having a design capacity of 600,000 pounds 
SSLW or greater from the entire zoning jurisdiction. 

N.C.G.S. Q 153A-340(b)(3) (2001). 

The Zoning Ordinance, as amended, enacted by Chatham County 
requires all swine farms served by am animal waste management sys- 
tem having a design capacity of 600,000 pounds SSLW or greater, 
regardless of the actual number of swine, to be located in either a 
"Light" or "Heavy Industrial" district. The Zoning Ordinance further 
compels applicants to obtain a Construction/Expansion permit "as 
required by the [Swine Ordinance]." 

Plaintiffs contend that in light of the Court of Appeals' determi- 
nation that the Swine Ordinance is invalid, the Zoning Ordinance's 
express incorporation of the Swine Ordinance causes the Zoning 
Ordinance to fail as well. Specifically, plaintiffs argue that state pre- 
emption of the Swine Ordinance, at; it is incorporated in the Zoning 
Ordinance, invalidates the Zoning Ordinance. 



IN THE SUPREME COURT 

CRAIG v. COUNTY OF CHATHAM 

[356 N.C. 40 (2002)l 

The Zoning Ordinance is not per se invalid. However, in this case, 
as written, the Zoning Ordinance cannot stand. 

The sole restriction on zoning swine farms is that they "may 
not have the effect of excluding swine farms served by an animal 
waste management system having a design capacity of 600,000 
pounds SSLW or greater from the entire zoning jurisdiction." N.C.G.S. 
$ 153A-340(b)(3). Chatham County's Zoning Ordinance does not 
exclude all farms with an animal waste management system of 
600,000 SSLW or greater, but merely restricts these farms to "Light" or 
"Heavy Industrial" districts within the county. The Zoning Ordinance 
complies with the restrictions established in section 153A-340(b)(3). 

However, the requirement in the Zoning Ordinance that the ap- 
plicant must have a Construction/Expansion permit obtained through 
compliance with the Swine Ordinance proves to be fatal. The Zoning 
Ordinance requires compliance with only a portion of the Swine 
Ordinance; however, that specific portion of the Swine Ordinance 
requires compliance with all other sect,ions of the Swine Ordinance, 
to the extent the other sections are applicable to swine farms. 

As we noted above, the Swine Ordinance cannot stand because it 
seeks to impose regulations on swine farmers where the State has 
shown an intent to cover the field of swine farm regulation. The 
Zoning Ordinance's attempt to incorporate the Swine Ordinance pre- 
vents us from sustaining its validity. Accordingly, we conclude that 
the Zoning Ordinance's incorporation of the Swine Ordinance invali- 
dates the Zoning Ordinance. 

[3] As to defendants' third issue, whet,her the Board of Health may 
regulate swine farms under N.C.G.S. 5 130A-39 upon considerations 
other than health, we hold it may not for the reasons hereinabove set 
forth. 

Upon the foregoing, the decision of the Court of Appeals is 
affirmed in part and reversed in part. 

AFFIRMED IN PART; REVERSED IN PART. 



IN THE SUPREME COURT 55 

STATE v. LEEPER 

[356 N.C. 5 , j  (2002)l 

STATE O F  NORTH CAROLINA v. JONATHAN EARL LEEPER 

No. 256A00 

(Filed 28 J u n e  2002) 

1. Evidence- character-reference to previous experience 
with Miranda warnings-not prejudicial 

There was no prejudice in a first-degree murder and armed 
robbery prosecution from a reference in an officer's testimony to 
defendant's previous experience with Miranda warnings because 
defendant acknowledged shooting both victims. 

2. Homicide- short-form indictments-firearms enhance- 
ment holding 

The firearms enhancement holding in State v. Lucas, 353 N.C. 
568, does not conflict with the North Carolina Supreme Court's 
holdings on short-form murder indictments. 

3. Sentencing- capital-use of juvenile adjudications-effec- 
tive date 

A 1992 juvenile adjudication could be used as an aggravating 
circumstance for first-degree murder even though defendant con- 
tended that the amendments concerning confidentiality of juve- 
nile records and allowing the use of juvenile adjudications per- 
tained only to offenses committed on or after 1 May 1994. The 
effective date of the amendments pertain to sentencing for crimes 
committed on or after that date. not to the date of the prior adju- 
dications. N.C.G.S. 5 15A-2000(e)(3). 

4. Sentencing- capital-evidence-circumstances of prior 
conviction 

There was no error in the sentencing phase of a capital pros- 
ecution for first-degree murder in the introduction of evidence 
that defendant had obtained a gun used in a prior robbery from a 
purse stolen two days before the prior robbery. Although defend- 
ant contended that this evidence was beyond the scope of 
N.C.G.S. 5 7B-3000(f), the State in a capital sentencing proceeding 
is entitled to prove the circums1;ances of prior convictions and is 
not limited to the record of the conviction. 
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5. Sentencing- capital-aggravating circumstances-instruc- 
tions-course of conduct 

The trial court did not err in a capital sentencing proceeding 
for a 1996 murder in its instruction on the course of conduct 
aggravating circumstance where defendant contended that the 
instruction permitted the jury to consider a 1992 juvenile adjudi- 
cation and a 1992 purse snatching. One may not reasonably infer 
that a juror would stretch "on or about" to encompass a span of 
over four years. Moreover, the court instructed the jurors that the 
juvenile acts introduced to support the prior violent felony cir- 
cumstance could not be used as the basis for the course of con- 
duct circumstance. 

6. Constitutional Law- ex post facto prohibition-use of 
juvenile adjudication in capital sentencing 

The use of juvenile adjudications as an aggravating circum- 
stance does not violate ex post fact0 prohibitions. 

7. Sentencing- capital4eath sentences not disproportionate 
Sentences of death imposed upon defendant for two first- 

degree murders were not disproportionate where defendant was 
convicted on the basis of premeditation and deliberation and 
under the felony murder rule; the jury found as aggravating cir- 
cumstances that defendant had previously been adjudicated 
delinquent in a juvenile proceeding for an offense that would 
have been a felony involving violence to the person had de- 
fendant been an adult, N.C.G.S. § 15A-2000(e)(5), and that 
the murders were part of a violent course of conduct, N.C.G.S. 
3 15A-2000(e)(ll); either of the statutory aggravating circum- 
stances, standing alone, have been held sufficient to support a 
sentence of death; defendant planned to rob the first victim, shot 
the victim as he was driving his vehicle and immediately fled the 
scene; only a short time later, defendant targeted the second vic- 
tim, shot him and robbed him of a large amount of cash; and 
defendant offered no help to the victims. 

Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from judgments 
imposing sentences of death entered by Caldwell, J., on 22 February 
2000 in Superior Court, Mecklenburg County, upon jury verdicts find- 
ing defendant guilty of two counts of first-degree murder. On 30 May 
2001, the Supreme Court allowed defendant's motion to bypass the 
Court of Appeals as to his appeal of additional judgments. Heard in 
the Supreme Court 11 February 2002. 



I N  THE SUPREME COURT 57 

STATE V. LEEPER 

[356 N.C. 515 (2002)l 

Roy Cooper, Attorney General, by Ellen B. Scouten, Special 
Deputy Attorney General, for the State. 

Staples Hughes, Appellate Defender, by Benjamin Dowling- 
Sendor, Assistant Appellate Dejender, for defendant-appellant. 

BUTTERFIELD, Justice. 

On 30 March 1998, defendant was indicted for the first-degree 
murders of Travis James Flowe and Clayton Eugene Foster, robbery 
with a dangerous weapon, and attempted robbery with a dangerous 
weapon. On 25 April 1998, defendanl, was also indicted for conspiracy 
to commit robbery with a dangerous weapon. Defendant was tried 
capitally before a jury at the 19 January 2000 session of Superior 
Court, Mecklenburg County. The jury found defendant guilty of both 
murders on the basis of premeditation and deliberation and under the 
felony murder rule. The jury also found defendant guilty of conspir- 
acy to commit robbery with a dangerous weapon, robbery with a dan- 
gerous weapon, and attempted robbery with a dangerous weapon. 
Following a capital sentencing proceeding, the jury recommended a 
sentence of death for each of the first-degree murder convictions. On 
22 February 2000, the trial court sentenced defendant accordingly. 
The trial court also sentenced defendant to terms of imprisonment to 
be served concurrent with the sentences of death but consecutive to 
each other as follows: 77 to 102 months' imprisonment for the 
robbery with a dangerous weapon conviction, 77 to 102 months' 
imprisonment for the attempted robbery with a dangerous weapon 
conviction, and 29 to 44 months' imprisonment for the conspiracy 
to commit robbery with a dangerous weapon conviction. Defend- 
ant appealed his sentence of death to this Court as of right., On 30 
May 2001, this Court allowed defendant's motion to bypass the 
Court of Appeals as to his appeal of the noncapital convictions and 
judgments. 

At trial, the State's evidence tmded to show that in the early 
morning hours of 18 April 1996, defendant was driving around 
Charlotte, North Carolina, with two men, defendant's cousin Laquette 
Kelly and a man Lamont (last name unknown), and two women, 
Shakena Billings and Krashana Davis. Billings drove the group to a 
Bi-Lo grocery on Freedom Drive. The group had previously discussed 
robbing someone. Defendant went over to a taxi and asked the driver, 
Travis Flowe, for a ride. Defendant was armed with a .380-caliber 
Lorcin pistol. As agreed upon earlier, the other individuals followed 
the cab in which defendant was traveling. Defendant pointed the pis- 
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to1 at Flowe and told him to "[glive up the goods." Defendant stated 
that Flowe "flinched" or "jumped." Defendant fired his pistol at Flowe 
multiple times and jumped out of the taxi while the taxi was still mov- 
ing. The taxi crashed into a tree. Defendant joined the others in the 
other vehicle. He did not take anything from Flowe. Flowe died as a 
result of gunshot wounds to his lung and aorta. 

As the group drove back to the Springfield neighborhood, where 
defendant then lived, they spotted a known drug dealer, Clayton 
Foster, at a car wash pay phone. Billings stated, "That's a lick [rob- 
bery]." Defendant told Billings to turn around and return to the car 
wash. Billings parked the car at a bank across the street. Defendant 
left the car and walked up to Foster, gesturing that he wanted to buy 
some marijuana from Foster. Foster shook his head, indicating he had 
none to sell or did not want to sell defendant marijuana. Defendant 
turned and shouted Foster's name. Foster began to run. Defendant 
fired his pistol at Foster several times. Foster died of multiple gun- 
shot wounds. 

Defendant drove Foster's vehicle across the street to the bank. 
Kelly joined defendant in Foster's vehicle, and the others followed 
them to Clanton Park. Defendant removed a pistol and rifle from 
Foster's vehicle and put them in the other vehicle. Defendant also 
took Foster's jacket. The group then returned to the area of the car 
wash. Defendant found Foster lying on his stomach in one of the car 
wash bays. Defendant removed Foster's wallet from his back right 
pocket and found a large sum of cash. The wallet, which defendant 
took with him, was later determined to contain ten thousand dollars. 
Defendant gave the two females three to four hundred dollars each 
and told them not to tell anyone about the shootings and robbery. 
Defendant hid the rifle and sold the pistols. 

More than a year later, in May 1997, Charlotte-Mecklenburg law 
enforcement officers received information about the shootings. In 
December 1997, law enforcement officers spoke with the two females 
involved. On 16 March 1998, defendant confessed to both murders 
while being interviewed by law enforcement officers. 

GUILT-INNOCENCE 

[I] In his first assignment of error, defendant contends that the trial 
court erred in overruling his objection to a portion of a law enforce- 
ment officer's testimony in which the officer referred to defend- 
ant's previous experience with Miranda warnings. The record reveals 
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the following colloquy between Clharlotte-Mecklenburg Police De- 
partment Investigator R.G. Buening and the prosecutor: 

Q. At that point did you start tcl basically talk to him about what 
you had him there for at the police department? 

A. That's correct. 

Q. Explain to us how you started that procedure with him. 

A. I informed Mr. Leeper that myself and Investigator Jackson 
wanted to talk to him about some crimes that had occurred in 
Charlotte that we believed he was involved in. 

Q. And-go ahead; I'm sorry. 

A. And at that point I advised Idr. Leeper that I needed to advise 
him of his Miranda Rights, at which time I began advising Mr. 
Leeper of his Miranda Rights according to the U.S. Constitution. 
And I asked Mr. Leeper if he had ever been advised of his Miranda 
Rights in the past. 

Q. And what if any response dild you get? 

A. In response to that question Mr. Leeper indicated that he esti- 
mated that he had been advised of his rights- 

Ms. ATKINS: Objection. 

THE COURT: Overruled. 

Q. Go ahead. 

A. Mr. Leeper in response, again, indicated that he estimated that 
he had been advised of his righ1;s six times prior to this date. 

Q. Did you have any form at the time that the police department 
used to advise a suspect of their rights? 

A. Yes, ma'am. There's a standard Miranda, a waiver of rights 
form that the Charlotte-Mecklenburg Police Department uses. 

Very similar testimony had been given earlier during v o i r  d i re  when 
the prosecutor was establishing thle voluntariness of the confession 
for purposes of admissibility. Defendant argues that the testimony 
given by Investigator Buening regarding defendant having previously 
been given Miranda  warnings was an attempt by the prosecutor to 
introduce evidence of defendant's Lharacter. The State argues that the 
evidence was offered for the purpose of proving the credibility of the 
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confession. Defendant contends that this evidence amounted to 
prejudicial error for which he is entitled to a new trial. 

"The ultimate test of the admissibility of a confession is whether 
t,he statement was in fact voluntarily and understandingly made." 
State v. Davis, 305 N.C. 400, 419, 290 S.E.2d 574, 586 (1982), quoted 
i n  State v. Fernandez, 346 N.C. 1, 10,484 S.E.2d 350,356 (1997). This 
Court has established that "[tlhe State has the burden of showing by 
a preponderance of the evidence that the defendant made a knowing 
and intelligent waiver of his rights and that his statement was volun- 
tary." State ,u. Thibodeaux, 341 N.C. 53, 58,459 S.E.2d 501,505 (1995). 
Whether the confession was voluntarily made is a question of law, and 
the trial judge is not required to submit the issue of voluntariness to 
the jury. State v. Barnett, 307 N.C. 608, 622-23,300 S.E.2d 340,347-48 
(1983). 

In State v. Walker, 266 N.C. 269, 145 S.E.2d 833 (1966), this Court 
stated, "If admitted in evidence, it is for the jury to determine whether 
the statements referred to in the testimony of the witness were in fact 
made by the defendant and the weight, if any, to be given such state- 
ments if made." Id. at 273, 145 S.E.2d at 836. The United States 
Supreme Court has stated that "the circumstances surrounding the 
taking of a confession can be highly relevant to two separate inquires, 
one legal and one factual. Crane v. Kentucky, 476 U.S. 683, 688, 90 
L. Ed. 2d 636, 644 (1986). In addition to the legal issue of voluntari- 
ness to be decided by a trial judge, the Supreme Court has stated that 
"the physical and psychological environment that yielded the confes- 
sion can also be of substantial relevance to the ultimate factual issue 
of the defendant's guilt or innocence." Id. at 689, 90 L. Ed. 2d at 644. 
Therefore, the factual issue of credibility for a jury's consideration 
stands apart from the issue of voluntariness that is decided as a ques- 
tion of law by a trial judge. 

We note that defendant acknowledged shooting both victims and 
did so consistent with this Court's requirements under State v. 
Harbison, 315 N.C. 175, 337 S.E.2d 504 (1985), cert. denied, 476 U.S. 
1123, 90 L. Ed. 2d 672 (1986). Assuming nrguendo that defendant is 
correct in his contentions and that the prosecutor's question was not 
relevant, any error was harmless error beyond a reasonable doubt. 
See N.C.G.S. 15A-1443(b) (2001). Therefore, we overrule this assign- 
ment of error. 

[2] In another assignment of error, defendant raises the short-form 
indictment issue and acknowledges that this Court has previously 
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held contrary to his position on this issue. Defendant suggests that 
State v. Lucas, 353 N.C. 568, 548 S.E.2d 712 (2001), may conflict with 
our prior holdings on this issue. We (do not believe that the portion of 
the Lucas holding addressing sentencing pursuant to a firearm 
enhancement statute, upon which defendant relies, is pertinent to a 
first-degree murder case that is tried capitally. Therefore, we find 
no compelling reason to depart from our prior holdings and overrule 
this assignment of error. 

SENTENCING 

By another assignment of error, defendant contends that the 
trial court erred by: (1) allowing the State to introduce a large 
amount of evidence about defendant's juvenile criminal activity in 
1992; (2) by submitting the aggrawting circumstance contained in 
N.C.G.S. 3 15A-2000(e)(3) based on defendant's juvenile adjudication 
for armed robbery in 1992; and (3) tly giving instructions on N.C.G.S. 
5 15A-2000(e)(ll), which permitted the jury to base its finding of the 
course of conduct aggravation circumstance on defendant's 1992 
juvenile adjudication. We disagree. 

[3] Defendant argues that the 1992 juvenile adjudication for armed 
robbery could not be used to submit the N.C.G.S. !j 15A-2000(e)(3) 
aggravating circumstance because the 1994 amendment to N.C.G.S. 
§ 15A-2000(e)(3) pertains only to "offenses" committed on or after 
1 May 1994. Defendant's reading of the amending Act's effective 
date provision is incorrect. N.C.G.S. 3 15A-2000(e)(3) provides as 
follows: 

The defendant had been previously convicted of a felony involv- 
ing the use or threat of violence to the person or had been previ- 
ously adjudicated delinquent in a juvenile proceeding for com- 
mitting an offense that would be a Class A, B1, B2, C, D, or E 
felony involving the use or threat of violence to the person if the 
offense had been committed by an adult. 

N.C.G.S. 3 15A-2000(e)(3) (2001). Section 7 of the amending Act reads 
as follows: 

Section 6 of this act becomes effective on the date that G.S. 
15A-1340.16 becomes effective and applies to offenses com- 
mitted on or after that date. The remainder of this act becomes 
effective May 1, 1994. Sections 1, 2, 4, and 5 of this act apply to 
offenses committed on or after that date. Section 3 of this act 
applies to trials begun on or after that date. 
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Act of Mar. 8, 1994, ch. 7, sec. 7, 1993 N.C. Sess. Laws (Extra Sess. 
1994) 10, 14. Defendant contends that the term "offenses" is ambigu- 
ous and could refer to the offense for which a defendant is being sen- 
tenced, the prior offense to be used as an aggravating circumstance 
under N.C.G.S. Q 15A-2000(e)(3), or both the murder and the prior 
offense. 

Defendant's arguments concerning ambiguity and statutory con- 
struction are unpersuasive. There is no ambiguity in section 7 of the 
Act. Section 7 sets the effective date for the various sections within 
the Act. Section 5, which amended N.C.G.S. 5 15A-2000(e)(3), became 
effective on 1 May 1994 and applied to all capital offenses committed 
on or after that date. Defendant questions the legislature's use of the 
word "offenses" rather than a more specific word such as "murder." 
In addition to amending N.C.G.S. Q 15A-2000(e)(3), the Act amended 
statutes dealing with the sentencing of other crimes. By using the 
word "offenses," the legislature referred to all crimes subject to sen- 
tencing under the Act. The effective date pertains to the use of the 
prior adjudications in sentencing for crimes committed on or after 1 
May 1994 and not to the date of the prior adjudications themselves. 

Defendant also contends, in this same assignment of error, that 
the trial court erred in allowing evidence surrounding defendant's 
1992 juvenile adjudication for armed robbery. Defendant argues that 
the same ambiguity applies to the confidentiality of juvenile records. 
The predecessor to N.C.G.S. D 7B-3000, which deals with the confi- 
dentiality of juvenile records, was N.C.G.S. Q 7A-675. In the same act 
that amended N.C.G.S. Q 15A-2000(e)(3), the legislature amended 
N.C.G.S. § 7A-675 to allow juvenile records to be examined and used 
in subsequent criminal proceedings. Applying the same analysis as 
used above, the use of juvenile records pertains to the use of the prior 
a@udications in sentencing for crimes committed on or after 1 May 
1994 and not to the date of the prior adjudications themselves. 

[4] In this same assignment of error, defendant contends that evi- 
dence, indicating that defendant had obtained the gun he used in the 
1992 armed robbery by taking it from a purse he stole two days prior 
to the robbery was beyond the scope of N.C.G.S. Q 7B-3000(f). 
Defendant has cited no authority for this argument other than to con- 
tend that introducing the evidence violated N.C.G.S. Q 7B-3000(f) and 
was highly prejudicial. This Court has held that "the State is entitled 
to present witnesses in the penalty phase of the trial to prove the cir- 
cumstances of prior convictions and is not limited to the introduction 
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of evidence of the record of conviction." State v. Roper, 328 N.C. 337, 
365, 402 S.E.2d 600, 616, cert. denied, 502 U.S. 902, 116 L. Ed. 2d 232 
(1991). We find defendant's argument unpersuasive. 

[S] Defendant, in this same assignment of error, contends that 
the trial court erred in instructing the jury on the N.C.G.S. 
8 15A-2000(e)(ll) aggravating circu.mstance. Defendant argues that 
the instruction permitted the jury to consider defendant's 1992 
juvenile adjudication and defendant's 1992 purse snatching as evi- 
dence to support this course of conduct aggravating circumstance. 
We do not agree. The trial court gave virtually the identical instruc- 
tion regarding the course of conduct aggravating circumstance as to 
each murder: 

Now, Members of the Jury, a murder is a part of such course of 
conduct if you find from the evidence beyond a reasonable doubt 
that in addition to killing the victim, in this case the victim 
Clayton Eugene Foster, the defendant on or about the alleged 
date was engaged in a course of conduct which involved the com- 
mission of another crime of violence against another person, and 
that this or these other crimes were included in the same course 
of conduct in which the killing of the victim Clayton Eugene 
Foster was also a part, you would find this aggravating circum- 
stance, and would so indicate by having your foreperson write, 
Yes, in the space after this aggravating circumstance on the Issues 
and Recommendation form. 

One may not reasonably infer that .a juror would stretch the phrase 
"on or about" to encompass a span of over four years in order to find 
this aggravator. 

Additionally, after setting out the aggravators as to each case, the 
trial court instructed the jurors that they could not use the same evi- 
dence as a basis for finding more than one aggravating circumstance. 
This instruction clarified that the juvenile acts introduced in support 
of the (e)(3) aggravating circumstai~ce could not be used as a basis 
for finding the (e)(ll) aggravating circumstance. There is no merit in 
defendant's argument. 

[6] Defendant also contends that the use of juvenile acijudications as 
an aggravating circumstance violates the ex post facto prohibitions of 
the United States and North Carolina Constitutions. For the reasons 
set forth in State v. Wiley, 355 N.C. 592, 624-27, 565 S.E.2d 22, 44-46 
(2002), we find these arguments to be without merit. The trial court 
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properly admitted defendant's juvenile aaudication records and 
related evidence in support of the N.C.G.S. 5 15A-2000(e)(3) aggra- 
vating circumstance, properly submitted the circumstance to the jury, 
and properly instructed the jury on N.C.G.S. § 15A-2000(e)(ll). This 
entire assignment of error is overruled. 

PRESERVATION 

Defendant raises six additional issues for the purpose of permit- 
ting this Court to reexamine its prior holdings and also for the pur- 
pose of preserving these issues for possible further judicial review: 
(1) the trial court erred by denying defendant's motion to permit voir 
dire of prospective jurors regarding parole eligibility; (2) the trial 
court's instructions defining the burden of proof applicable to miti- 
gating circumstances violated defendant's constitutional rights 
because they used the vague term "satisfies"; (3) the trial court 
committed reversible error in its instructions that permitted jurors 
to reject a submitted mitigating circumstance because it had no miti- 
gating value; (4) the trial court committed reversible error in its 
instructions as to the mitigating value of statutory and nonstatu- 
tory mitigating circumstances; (5) the trial court erred in instructing 
that each juror "may," rather than "must," consider any mitigating 
circumstances the juror determined to exist when deciding sen- 
tencing Issues Three and Four; and (6) the North Carolina death 
penalty statute is unconstitutional. We have considered defendant's 
arguments on these issues and find no compelling reason to depart 
from our prior holdings. Therefore, we reject these assignments of 
error. 

PROPORTIONALITY REVIEW 

[7] Finally, this Court has the exclusive statutory duty in capital 
cases to review the record to determine (1) whether the record sup- 
ports the aggravating circumstances found by the jury; (2) whether 
the death sentence was entered under the influence of passion, prej- 
udice, or any other arbitrary factor; and (3) whether the death 
sentence is excessive or disproportionate to the penalty imposed in 
similar cases, considering both the crime and the defendant. N.C.G.S. 
D 15A-2000(d)(2). Having thoroughly reviewed the record, transcripts, 
and briefs in the present case, we conclude that the record fully sup- 
ports the aggravating circumstances found by the jury. We find no evi- 
dence that the sentence of death was imposed under the influence of 
passion, prejudice, or any other arbitrary consideration. Thus, we 
turn to our final statutory duty of proportionality review. 
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In the present case, the jury found defendant guilty of two counts 
of first-degree murder on the basis of premeditation and deliberation 
and under the felony murder rule. At defendant's capital sentencing 
proceeding, the jury found the existence of the three aggravating cir- 
cumstances submitted for its consideration as to each murder: that 
defendant had been previously ad,~udicated delinquent in a juvenile 
proceeding for an offense that would have been a felony involving the 
use of or threat of violence to the person had defendant been an 
adult, N.C.G.S. 9 15A-2000(e)(3); that the murders were committed 
while defendant was engaged in the commission of attempted rob- 
bery with a firearm (as to victim Flowe) or robbery with a firearm (as 
to victim Foster), N.C.G.S. 9 15A-2000(e)(5); and that the murders 
were part of a violent course of conduct, N.C.G.S. 9 15A-2000(e)(ll). 

Three statutory mitigating circumstances, including the catchall, 
were submitted as to each murder for the jury's consideration: 
defendant's capacity to appreciate the criminality of the conduct or to 
conform his conduct to the requirements of law was impaired, 
N.C.G.S. 9 15A-2000(f)(6); defendant's age at the time of the murder, 
N.C.G.S. 9 15A-2000(f)(7); and the catchall, N.C.G.S. 9 15A-2000(f)(9). 
Of these, the jury found the existen.ce of only the (f)(9) mitigator for 
each murder. Of the thirty-two identical nonstatutory mitigating cir- 
cumstances submitted by the trial court for consideration in each 
murder, one or more jurors found twenty-nine to exist and have miti- 
gating value. 

The purpose of proportionality review is to "eliminate the possi- 
bility that a person will be sentenced to die by the action of an aber- 
rant jury." State v. Holden, 321 N.C. 125, 164-65, 362 S.E.2d 513, 537 
(1987), cert. denied, 486 US. 1061, 100 L. Ed. 2d 935 (1988). 
Proportionality review also acts "[a.]s a check against the capricious 
or random imposition of the death penalty." State v. Barfield, 298 
N.C. 306,354,259 S.E.2d 510,544 (1!379), cert. denied, 448 U.S. 907,65 
L. Ed. 2d 1137 (1980). "In our proportionality review, we must com- 
pare the present case with other cases in which this Court has ruled 
upon the proportionality issue." State v. McCollum, 334 N.C. 208,240, 
433 S.E.2d 144, 162 (1993), cert. denied, 512 US. 1254, 129 L. Ed. 2d 
895 (1994). 

We have determined the death penalty to be disproportionate on 
seven occasions. State v. Benson, 3;!3 N.C. 318,372 S.E.2d 517 (1988); 
State v. Stokes, 319 N.C. 1, 352 S.E.fld 653 (1987); State v. Rogers, 316 
N.C. 203, 341 S.E.2d 713 (1986), overruled on other grounds by State 
v. Gaines, 345 N.C. 647,483 S.E.2d 396, cert. denied, 522 U.S. 900, 139 
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L. Ed. 2d 177 (1997), and by State v. Vandiver, 321 N.C. 570, 364 
S.E.2d 373 (1988); State v. Young, 312 N.C. 669,325 S.E.2d 181 (1985); 
State v. Hill, 311 N.C. 465, 319 S.E.2d 163 (1984); State v. Bondurant, 
309 N.C. 674, 309 S.E.2d 170 (1983); State v. Jackson, 309 N.C. 26, 
305 S.E.2d 703 (1983). We conclude that this case is not substantially 
similar to any case in which this Court has found the death penalty 
disproportionate. 

Several characteristics of this case support this conclusion. 
Defendant was convicted of two counts of first-degree murder on 
the basis of premeditation and deliberation and under the felony mur- 
der rule. We have recognized that "a finding of premeditation and 
deliberation indicates 'a more calculated and cold-blooded crime.' " 
State v. Harris, 338 N.C. 129, 161,449 S.E.2d 371,387 (1994) (quoting 
State v. Lee, 335 N.C. 244, 297, 439 S.E.2d 547, 575, cert. denied, 513 
U.S. 891, 130 L. Ed. 2d 162 (1994)), cert. denied, 514 US. 1100, 131 
L. Ed. 2d 752 (1995). In none of the cases held disproportionate by 
this Court did the jury find the existence of the (e)(3) aggravating cir- 
cumstance, as the jury did here. The (e)(5) aggravating circumstance 
found by the jury here was also found in Young. However, in only two 
cases has this Court held a death sentence disproportionate despite 
the existence of multiple aggravating circumstances. In You,ng, 
this Court considered inter alia that the defendant had two accom- 
plices, one of whom "finished" the crime. Young, 312 N.C. at 688, 
325 S.E.2d at 193. By contrast, defendant in the present case had sev- 
eral accomplices who helped defendant only by driving him from 
location to location and handling the property stolen from one of the 
victims. 

The (e)(l l)  aggravating circumstance found here by the jury was 
also found in Bondurant and Rogers. In Bondurant, this Court 
weighed the fact that the defendant expressed concern for the vic- 
tim's life and remorse for his action by accompanying the victim to 
the hospital. Bondurant, 309 N.C. at 694, 309 S.E.2d at 182-83. In the 
present case, defendant shot both victims and immediately fled the 
scenes. Defendant did return to victim Foster, but only to rob him of 
the approximate ten thousand dollars in cash Foster was carrying. 
After the killings, defendant went to a drug house and slept. In 
Rogers, this Court held that it was not error for the trial court to sub- 
mit the (e)(ll) aggravating circumstances where after the defendant 
killed one person, he fired at another person with the intent to kill 
that person. Rogers, 316 N.C. at 234, 341 S.E.2d at 731. Although 
Rogers was found disproportionate, in that case only the (e)(ll) 



I N  THE SUPREME COURT 67 

STATE v. LEEPER 

[356 N.C. 55 (2002)l 

aggravating circumstance was submitted. Id. at 236,341 S.E.2d at 732. 
Here, the (e)(3), (e)(5), and (e)(ll.) aggravating circumstances were 
submitted to and found by the jury. 

We also consider cases in which this Court has held the death 
penalty proportionate; however, "we will not undertake to discuss 
or cite all of those cases each time we carry out that duty." 
McCollum, 334 N.C. at 244, 433 S.E.2d at 164. We conclude that 
this case is more similar to cases in which we have found the 
sentence of death proportionate than to those in which we have 
found it disproportionate. 

This Court has "consistently held the death penalty proportionate 
in cases in which the defendant was convicted of killing more than 
one person." State v. McNeill, 349 N.C. 634, 655, 509 S.E.2d 415, 428 
(1998), cert. denied, 528 U.S. 838, 145 L. Ed. 2d 87 (1999). Further, 
there are four statutory aggravating circumstances that, stand- 
ing alone, this Court has held sufficient to support a sentence of 
death; the (e)(3), (e)(5), and (e)(l l)  statutory circumstances, which 
the jury found here, are among those four. State v. Bacon, 337 N.C. 
66, 110 n.8, 446 S.E.2d 542, 566 n.8 (1994), cert. denied, 513 U.S. 1159, 
130 L. Ed. 2d 1083 (1995). 

In the present case, defendant planned to rob victim Flowe, 
shot the victim as he was driving his vehicle, and then immediately 
fled the scene. Only a short while later, defendant targeted victim 
Foster, shot him, and robbed him of a large amount of cash. 
Defendant offered no help to the victims. The crimes of which 
defendant was convicted and the circumstances under which they 
occurred manifest an egregious disregard for human life. 
Accordingly, we conclude that the sentences of death recommended 
by the jury for the murders and ordered by the trial court are not 
disproportionate. 

We conclude that defendant received a fair trial and capital 
sentencing proceeding, free from prejudicial error. Accordingly, the 
sentences of death recommended by the jury for the murders are left 
undisturbed. 

NO ERROR. 
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IN THE MATTER OF: KRISTINA TAYLOR LINDSEY PIERCE 

No. 647A01 

(Filed 28 June 2002) 

Termination of Parental Rights- adjudicatory phase-reason- 
able progress within twelve months 

The trial court abused its discretion in a termination of 
parental rights case when it concluded the adjudicatory phase of 
the proceeding by deciding that there were adequate grounds to 
support the DSS petition for termination of a mother's parental 
rights based on the mother's alleged failure to make reasonable 
progress within twelve months in correcting those conditions 
which led to the removal of her child as required by N.C.G.S. 
Q 7A-289.32, because: (1) N.C.G.S. 5 7A-289.32(3) does not require 
a trial court to limit relevant evidence of parental progress to that 
which occurs in the initial twelve months of separation, and the 
twelve-month increment envisioned by our lawmakers was within 
twelve months from the time the petition for termination of 
parental rights is filed with the trial court; (2) the evidence tend- 
ing to show that the mother used drugs and/or failed to obtain 
substance abuse treatment is irrelevant for purposes of establish- 
ing the mother's reasonable progress in correcting those condi- 
tions that led to the removal of her child since the events took 
place or evolved outside the twelve-month period preceding the 
petition for termination; and (3) the relevant evidence pertaining 
to the time frame designated in the statute demonstrates, if any- 
thing, that the mother had indeed made reasonable progress 
under the circumstances in correcting the conditions that led to 
the removal of her child. 

Appeal pursuant to N.C.G.S. Q 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 146 N.C. App. 641, 554 S.E.2d 
25 (2001), reversing an order entered 28 December 1999 by Smith 
(John W.), J., in District Court, New Hanover County. Heard in the 
Supreme Court 16 April 2002. 

Julia Talbutt for petitioner-appellant New Hanover County 
Department of Social Sem~ices. 

R. Clarke Speaks f0.r ,respo,ndent-appellee Dawn A. Cole. 

Ruthanne  Southworth, Guardian  ad Li tem,  by Attorney 
Advocate Regina Floyd-Davis, appellant. 
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ORR, Justice. 

The New Hanover County De.partment of Social Services, peti- 
tioner, appeals from a Court of Appeals decision concluding that 
Dawn A. Cole, respondent, had made reasonable progress in correct- 
ing the conditions that led to the removal of her minor child from the 
family home. We affirm. 

This appeal arises out of a dispute between DSS and Ms. Cole 
over the custody of Ms. Cole's daughter, Kristina Taylor Lindsay 
Pierce. At the time of her birth, on 28 June 1997, Kristina tested posi- 
tive for cocaine. As a result, she was initially placed in the care of her 
paternal grandmother, Linda Weelts. Less than a month later, Ms. 
Weeks informed DSS that because of her advanced age, she could not 
properly care for the child. Kristina was then placed back in the care 
of her natural parents, Ms. Cole and James Pierce. At the time, Ms. 
Cole was participating in a substance treatment program. However, 
just two weeks later, DSS discovered that she had tested positive for 
cocaine at least three times since hxistina was born. 

In August of 1997, a trial courl, awarded custody of the child to 
DSS, and she was placed in foster care. In October of that same year, 
Mr. Pierce was arrested and imprisoned. Shortly thereafter, Ms. Cole 
moved to Maryland to live with her mother. In June of 1998, Mr. 
Pierce was released from prison. Then, on 4 December 1998, Kristina 
was placed in the custody of Pierce's first cousin, Wendy Sellers, and 
her husband, Jesse Sellers, in Charlotte, North Carolina. 

In the summer of 1999, DSS petitioned the trial court to terminate 
Ms. Cole's parental rights to the child. At the time of the hearing, 
which commenced in late October of 1999, Kristina was two and a 
half years old and continued to live with Mr. and Mrs. Sellers. 
Following a two-day inquiry, the ];rial court ultimately entered an 
order on 28 December 1999 terminating Ms. Cole's parental rights. On 
appeal by Ms. Cole, the majority of a split panel of the Court of 
Appeals concluded that the trial court had erred in its order. DSS, in 
conjunction with the child's Guardian ad Litem, then filed an appeal 
of right, based on the dissent, with this Court. Other facts and cir- 
cumstances necessary for the discussion of the issues raised by the 
parties will be provided as needed. 

The sole issue on appeal to this Court is whether the evidence 
presented at trial was sufficient to support the trial court's conclusion 
that Ms. Cole's parental rights with regard to her daughter, Kristina, 



70 IN THE SUPREME COURT 

IN RE PIERCE 

[356 N.C. 68 (2002)] 

should be terminated. In its order, the trial court determined that Ms. 
Cole had failed to satisfy the State's statutory requirements for main- 
taining ties with her child. More specifically, the trial court deter- 
mined that DSS had presented ample evidence showing that Ms. Cole 
had failed to make reasonable progress in correcting the adverse con- 
ditions that led to Kristina's removal from the home. We disagree, for 
the reasons outlined below, and thus affirm the majority holding from 
the Court of Appeals. 

At the time DSS originally petitioned the trial court for custody of 
the child, in August of 1997, the relevant portion of the controlling 
statute provided: 

The court may terminate the parental rights upon a finding of 
one or more of the following: 

(3) The parent has willfully left the child in foster care or 
placement outside the home for more than 12 months 
without showing to the satisfaction of the court that rea- 
sonable progress under the circumstances has been made 
within 12 months in correcting those conditions which 
led t,o the removal of the child. 

N.C.G.S. § 7A-289.32 (1998) (repealed effective 1 July 1999 and re- 
codified in N.C.G.S. ch. 7B, art. 11). 

The burden is on the petitioner, in this case, DSS, to prove the 
facts justifying the termination of parental rights, see I n  re Nolen, 117 
N.C. App. 693, 453 S.E.2d 220 (1995), and the trial court's findings 
with regard to such facts must be based on clear, cogent and con- 
vincing evidence, I n  re Oghen,ekevebe, 123 N.C. App. 434, 473 S.E.2d 
393 (1996). Thus, in order to prevail in a termination of parental rights 
proceeding held pursuant to N.C.G.S. § 7A-289.32(3a), the petitioner 
must: (1) allege and prove all facts and circumstances supporting the 
termination of the parent's rights; and (2) demonstrate that all proven 
facts and circumstances amount to clear, cogent, and convincing evi- 
dence that the termination of such rights is warranted. 

In the instant case, there are numerous undisputed facts and cir- 
cumstances showing that Ms. Cole willfully left the child in foster 
care or in placement outside the home for more than twelve months. 
DSS was originally granted custody of Kristina in August of 1997, and 
the child remained in foster care until December of 1998, when she 
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was placed in the care of Mr. and Mrs. Sellers. At the time of the ter- 
mination hearing, which began in October of 1999, Kristina was still 
living with the couple. Thus, for a span of over two years, the child 
was living either in foster care or with Mr. and Mrs. Sellers. During 
this period, Ms. Cole went to live with her mother in Maryland, where 
she participated in a substance abuse program until June of 1998. Ms. 
Cole was still residing with her mother at the time of the termination 
proceeding. During the interim, she had procured a nursing position 
at a local hospital and visited her daughter only sporadically. No evi- 
dence was presented that Ms. Colle had at any time during the two- 
year period sought to permanently reunite herself with Kristina. As a 
result, in our view, DSS presented clear, cogent, and convincing facts 
and circumstances evidencing that Ms. Cole had willfully left the 
child in foster care or in placement outside the home for more than 
twelve months. We next examine whether there is also ample evi- 
dence showing that Ms. Cole did so without making "reasonable 
progress . . . within 12 months[,] in correcting those conditions which 
led to the removal of [her] child." N.C.G.S. Q 7A-289.32(3). 

In order to assess whether the evidence at trial demonstrated 
"reasonable progress" on the part of Ms. Cole, we must first deter- 
mine what constitutes the twelve-month period within which she was 
expected to exhibit such progress. The dissenting opinion filed at the 
Court of Appeals is premised on the assumption that the twelve- 
month period of demonstrable reasonable progress on the part of the 
natural parent coincides with the initial twelve-month period of sepa- 
ration from the child. In other words, the parent in question must 
show reasonable progress in correcting the adverse conditions during 
the first year of separation, as measured from the time the child was 
placed outside the home. Thus, in the dissent's view, any evidence of 
facts and circumstances that transpire outside the designated twelve- 
month span is not directly relevant to the inquiry into reasonable 
progress. In re Pierce, 146 N.C. App. 641,653,554 S.E.2d 25,32 (2001) 
(Hunter, J., dissenting) (concluding that the evidence [of reasonable 
progress] at issue falls outside of the twelve-month time frame enu- 
merated in the statute); see also id. at 656-57, 554 S.E.2d at 34-35 
(Hunter, J., dissenting) (stating that his conclusion is premised solely 
on evidence confined to the twelve-month period as established in his 
opinion). However, the dissent also concedes, somewhat paradoxi- 
cally, that evidence of a parent's reasonable progress following the 
statutory twelve-month period is admissible and relevant to a degree. 
Id. at 654, 554 S.E.2d at 33 (Hunter, J., dissenting) ("[elvidence heard 
or introduced throughout the adjudicatory stage, as well as any addi- 
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tional evidence, may be considered by the court [in a termination of 
parental rights hearing],") (quoting I n  re Blackburn, 142 N.C. App. 
607, 613, 543 S.E.2d 906, 910) (2001) (first alteration in original). Yet 
to what degree or extent such evidence may be considered draws no 
further elaboration. Furthermore, although the dissent acknowledges 
the existence of evidence of progress or lack thereof in the case sub 
judice, it lent such evidence no credence at all, ostensibly because it 
fell outside the statutory period. Thus, two questions emerge: (1) 
What constitutes the twelve-month period prescribed in the statute 
("within 12 months"), and (2) to what extent may a court consider evi- 
dence of reasonable progress that occurs outside the twelve-month 
period? 

From a practical standpoint, one may easily define the twelve- 
month period in question when a petitioner files for termination of 
parental rights on the 366th day following the removal of the child 
from the home. Under such circumstances, a child has been in foster 
care or placed outside the home for "more than 12 months," and the 
measure for determining whether there has been reasonable progress 
"within 12 months" in correcting the conditions that led to the child's 
removal can only be the same twelve-month span. However, the mea- 
sure for defining the parameters of "within 12 months" is not always 
so straightforward. For example, how is "within 12 months" to be 
defined in cases, as here, when a child is removed from the home and 
DSS does not petition the court for termination of parental rights 
until two years or more hence? The dissenting opinion at the Court of 
Appeals interprets the statute to mean "within twelve months of the 
child's placement outside the home or in foster care." Id. at 653, 554 
S.E.2d at 32 (Hunter, J., dissenting). However, the cases cited by the 
dissent in support of its proposition, id. at 653-54, 554 S.E.2d at 32-33, 
are seemingly more ambiguous than they are definitive. For example, 
in I n  re McMillon, 143 N.C. App. 402, 410, 546 S.E.2d 169, 175, disc. 
rev. denied, 354 N.C. 218, 554 S.E.2d 341 (2001), the court held that 
the "evidence demonstrated that [respondent] had left [the child] in 
foster care for over twelve months without making reasonable 
progress toward reconciliation." However, a review of the facts and 
circumstances of the case reveals only that the trial court determined 
that the child had been outside the home for over twelve months. 
Notably, the court made no reference as to whether or not the parent 
at issue had shown the requisite progress within the initial twelve- 
month period of the child's absence. To the contrary, the trial court 
considered evidence of progress or lack thereof from the time the 
child was removed from the home, in March of 1996, until DSS peti- 
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tioned to terminate parental rights, in April of 1998-a span of over 
two years. Id. at 404-07, 546 S.E.:!d at 171-73. Thus, the case fails to 
even address, no less establish, th.at the "within 12 months" period is 
one that commences at the time the child is removed from the home 
and ends twelve months thereafter. Other cases cited by the dissent 
appear equally ambiguous as far as establishing that the "within 12 
months" period has been restrictively construed to include only evi- 
dence of reasonable progress that occurred during the immediate 
twelve months following the time a child has been placed in foster 
care or placed outside the home. In fact, all three cases suggest that 
the respective trial courts considered evidence of reasonable 
progress by the parent during the entire period of separation, not for 
any identifiable twelve-month span in particular. See Oghenekevebe, 
123 N.C. App. at 440, 473 S.E.2d ;it 398 (respondent left child in fos- 
ter care for ouer twelve months without showing reasonable 
progress); In re Taylor, 97 N.C. App. 57, 63, 387 S.E.2d 230, 233 
(1990) (respondents failed to exhibit progress toward improving 
home conditions during the p e r ~ o d  in which their children were in 
foster care); In  re Bishop, 92 h.C. App. 662, 670, 375 S.E.2d 676, 
681-82 (1989) (trial court considered evidence of progress during 
entire interlude of separation, from 29 October 1984, the date the 
children were placed in foster care, through 5 February 1987, the date 
the petition was filed for termimtion of parental rights-a span of 
two years, four months). 

The aforementioned span of inquiry as to "reasonable progress" 
on the part of the parent-from the time a child is placed outside the 
home until a petition for termination of parental rights is filed or, in 
the alternative, until the actual termination proceeding-was also 
imposed by the trial judge in the instant case. The expanded span of 
inquiry was also used by the majority at the Court of Appeals. 
Kristina was placed outside the home in late July or early August of 
1997, DSS petitioned the trial court for termination of Ms. Cole's 
parental rights in June of 1999, and the termination proceeding was 
held in October and November of 1999. During the proceeding, the 
trial court allowed evidence concerning Ms. Cole's "reasonable 
progress" without regard to any specified twelve-month period. In 
fact, from a time-frame perspective, the evidence admitted ran the 
gamut from the time of Kristina's placement until the termination 
hearing. For example, in its findings of fact, the trial court found that 
Ms. Cole's current employment 'required drug screening . . . [that] 
did not detect any illegal substance or usage." Similarly, documents 
were submitted indicating Ms. Cole's attendance in a counseling 
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program through May of 1999. Other evidence regarding Ms. Cole's 
progress dated back as far as the time the child was removed from 
the home, in August of 1997. Thus, both the trial court and Court of 
Appeals majority considered progress evidence drawn not from a 
twelve-month period, as the statute would require, but rather from a 
two-and-a-half year span. As a consequence, neither this case nor its 
predecessors bring us any closer to deciphering what the legislature 
intended when it imposed the "within 12 months" limitation on evi- 
dence proffered to support or refute a parent's progress in correcting 
those conditions that led to the removal of her child. 

From the outset, we reiterate our view that the cases cited by the 
dissent fail to establish that the "within 12 months" period is mea- 
sured from the day a child is placed outside the home until 366 days 
thereafter. Moreover, as the very same cases aptly demonstrate, it 
would make little sense to impose such a time frame because impor- 
tant evidence of reasonable progress on the part of the parent might 
well be arbitrarily excluded by such an interpretation. Consider a 
case in which a child is removed from the home and placed in foster 
care due to his parent's drug use. After two years pass, Social 
Services petitions the court to terminate the parent's right to care for 
the child. During the termination proceeding, proffered evidence 
would show that in the first twelve months, the parent did little or 
nothing to abate her drug use and attended none of the counseling 
sessions urged by Social Services. However, other proffered evidence 
would show that during the second year of separation from her child, 
the parent successfully completed drug t.herapy, attended good par- 
enting classes, procured a steady and good-paying job, and purchased 
a new home. Under such circumstances and their attendant time 
frame, which case law exhibits as commonplace, the question looms: 
Would it make any sense at all to consider only the progress made by 
the parent in the initial twelve-month period? Trial courts, by virtue 
of allowing expanded evidentiary windows on the issue of parental 
progress, certainly have rejected approaches that have interpreted 
the "within 12 months" edict to mean that admissible evidence 
must pertain to the first twelve months, as measured from the time a 
child is placed outside the home. Appellate courts have done like- 
wise, and we concur with their view that N.C.G.S. Q 7A-289.32(3) does 
not require a trial court to limit relevant evidence of parental 
progress to that which occurs in the initial twelve months of separa- 
tion. As a consequence, we also disavow cases, if any, that may 
suggest otherwise. 
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However, at the same time, and despite the contrary view exhib- 
ited throughout our case law, we note that the "within 12 months" lim- 
itation cannot be construed in such fashion that it would allow the 
admission of progress evidence without regard to its specified time 
frame. The legislature specifically delineated that the "reasonable 
progress" evidentiary standard be measured in a twelve-month in- 
crement, and in our view, the twelve-month standard envisioned by 
lawmakers was "within 12 months" from the time the petition for ter- 
mination of parental rights is filed with the trial court.1 In support of 
our position, we note that evidence gleaned from the twelve-month 
period immediately preceding thla petition would provide the trial 
court with the most recent facts and circumstances exhibiting a par- 
ent's progress or lack thereof. Thus, in the instant case, the trial court 
would consider all evidence pertaming to reasonable progress on the 
part of Ms. Cole during the twelve months prior to 24 June 1999, the 
date DSS petitioned the court to terminate her parental rights. 

As to the dissenting opinion's conclusion that evidence of a par- 
ent's progress that falls outside the designated twelve-month period is 
admissible and relevant to a degree, see Blackburn, 142 N.C. App. at 
613, 543 S.E.2d at 910 (2001), we agree. In a termination of parental 
rights proceeding, the trial court faces a two-fold task. In the so- 
called "adjudication stage" of the hearing, the trial court hears 
evidence in order to determine if grounds for termination exist. 
The petitioner has the burden of proving by clear, cogent and con- 
vincing evidence that at least one of the grounds set forth in N.C.G.S. 

7A-289.32 has been established. If such grounds for termination are 
so established, the trial court then moves to the so-called "disposition 
stage" in order to determine whether it is in the best interests of the 
child to terminate the parental rights. The controlling statute of the 
disposition stage provides as follows: 

Should the court determine that any one or more of the con- 
ditions authorizing a terminat:ion of the parental rights of a parent 
exist, the court shall issue an order terminating the parental 
rights of such parent with respect to the child unless the court 
shall further determine that the best interests of the child require 
that the parental rights of such parent not be terminated. 

1. The Court notes that during the 2001 session of the General Assembly, the leg- 
islature struck the "within 12 months" limitation from the existing statute detailing the 
requirements for establishing grounds for the termination of parental rights. See Act of 
June 15, 2001, ch. 208, sec. 6, 2001 Sess. Laws 111, 113. Thus, under current law, there 
is no specified time frame that limits the admission of relevant evidence pertaining to 
a parent's "reasonable progress" or lack thereof. Id. 
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N.C.G.S. 5 7A-289.31(a) (1995) (emphasis added) (repealed effective 
1 July 1999 and recodified in N.C.G.S. ch. 7B, art. 11). Thus, upon 
finding adequate grounds for termination of parental rights, the trial 
court is empowered to terminate such rights, but it is not obligated to 
do so if it further determines that it is not in the child's best interests 
to do so. This determination of best interests is more in the nature of 
an inquisition, with the trial court having the obligation to secure 
whatever evidence, if any, it deems necessary to make this decision. 
Blackburn, 142 N.C. App. at 613, 543 S.E.2d at 910. Either party may 
offer relevant evidence as to the child's best interests. Id. Such evi- 
dence may therefore include facts or circumstances demonstrating 
either: (1) the reasonable progress of the parent, or (2) the parent's 
lack of reasonable progress that occurred before or after the twelve- 
month period leading up to the filing of the petition for termination 
of parental rights. 

Thus, in order to decide the instant case, we must first examine 
whether the trial court properly determined that there was ample evi- 
dence, gleaned from facts and circumstances occurring in the twelve 
months immediately preceding DSS' petition for terminating Ms. 
Cole's parental rights, to support its conclusion that she had failed to 
show that "reasonable progress under the circumstances ha[d] been 
made . . . in correcting those conditions which led to the removal of 
the child" (the adjudication stage evidence). Next, but only if we 
affirm the trial court's findings and conclusions with regard to 
Ms. Cole's progress, we must examine whether evidence of her 
actions outside the designated twelve-month period was properly 
considered by the trial court in deciding whether it was in the child's 
best interests to terminate her parental rights (the disposition stage 
evidence). 

Because we agree with the Court of Appeals majority's conclu- 
sion that the trial court lacked adequate evidence supporting its 
conclusion that Ms. Cole had failed to show reasonable progress in 
correcting conditions during the allotted time frame, we need not 
address whether any additional evidence was given its proper due at 
the disposition stage. Thus, we confine our analysis to the factual 
findings and conclusions made by the trial court during the adjudica- 
tion stage of the termination proceeding. 

In the year leading up to DSS' petition to terminate Ms. Cole's 
parental rights, the undisputed facts and circumstances evidencing 
her progress towards correcting the conditions that led to Kristina's 
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removal included the following: (1) evidence that between November 
of 1998 and May of 1999, Ms. Cole attended a 26-week, drug abuse- 
related counseling program; (2) evidence that Ms. Cole successfully 
completed the treatment program; (3) evidence that Ms. Cole tested 
negative for drug use throughout her attendance at  the program; (4) 
evidence that at the time of the termination hearing, Ms. Cole was 
attending meetings at Narcotics .4nonymous; (5) testimony from a 
DSS caseworker that to the best of his knowledge, Ms. Cole had not 
tested positive for drugs in the twelve months prior to the hearing; (6) 
testimony from Kristina's Guardian ad Litem that she had interviewed 
Ms. Cole's substance abuse counselor, who said Ms. Cole had done 
very well and gave no indication Ms. Cole had any positive drug tests; 
(7) testimony showing that Ms. Cole resided with, and helped care 
for, her mother in Maryland throughout the period in question; (8) tes- 
timony showing that Ms. Cole is a registered nurse who worked reg- 
ularly and successively for two employers in the home health field 
throughout the period in question; (9) testimony showing that in 
order to work for her current employer, Ms. Cole was subject to a 
prehiring drug test (which she apparently passed since she was hired 
by the employer). Other evidence indicating that Ms. Cole was subject 
to random drug screenings while working with her current employer 
is not relevant to our inquiry since she began such employment out- 
side the twelve-month period in question. 

Amid this evidence, the trial court peppered its findings of fact 
with the following subjective assessments (pertaining to cir- 
cumstances within the re1evan.t twelve months): (1) Ms. Cole 
had "clearly made herculean progress in overcoming her addic- 
tions"; (2) she "has made substantial progress in getting her own life 
back together"; (3) "in light of the progress made by . . . the 
Respondent. . ."; (4) Ms. Cole's decision to move to Maryland was "a 
wise decision for her"; and ( 5 )  "[tlhe mother of the child is a fit and 
proper person for visitation." 

Our study of the record and briefs reveals that any relevant evi- 
dence indicating that Ms. Cole had failed to show reasonable progress 
in correcting the conditions that led to the removal of Kristina-the 
legal standard for establishing grounds for the termination of her 
parental rights-included testimony regarding the concerns of DSS 
and Kristina's Guardian ad Litem that Ms. Cole had not definitively 
demonstrated success in her battle with drugs. DSS and the Guardian 
ad Litem also expressed their view that circumstances dictated it 
would be in the best interests of Kristina to remain with Mr. and 
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Mrs. Sellers, with whom she had developed strong ties. Ms. Cole's 
failure to maintain a consistent visitation schedule with Kristina was 
also discussed by witnesses during the proceeding, although the 
actual number and extent of her visits for the period in question 
remain unclear. Other evidence used by the trial court to demonstrate 
that Ms. Cole had failed to make reasonable progress included events 
and circumstances that took place or evolved outside the twelve- 
month period preceding the petition for termination. Thus, such evi- 
dence-including any that tended to show Ms. Cole used drugs 
and/or failed to obtain substance abuse treatment from August of 
1997 through July of 1998-is irrelevant for purposes of establishing 
Ms. Cole's reasonable progress in correcting those conditions that led 
to the removal of her child. 

In a termination proceeding, the appellate court should affirm the 
trial court where "the trial court's findings of fact are based upon 
clear[, cogent,] and convincing evidence and the findings support the 
conclusions of law." In re Small, 138 N.C. App. 474, 477, 530 S.E.2d 
104, 106 (2000). In our view, there can be no such affirmation here 
because the relevant findings of fact do not support the trial court's 
conclusion that grounds for termination, as provided for in N.C.G.S. 
3 7A-289.32, have been established. In fact, we agree with the major- 
ity of the Court of Appeals and conclude that the relevant evidence 
pertaining to the time frame designated in the statute demonstrates, 
if anything, that Ms. Cole had indeed made "reasonable progress 
under the circumstances" in correcting the conditions that led to the 
removal of her child, Kristina. 

Therefore, we affirm the Court of Appeals and hold that the trial 
court abused its discretion when it concluded the adjudicatory phase 
of the proceeding by deciding that there were adequate grounds to 
support the DSS petition for termination of Ms. Cole's parental rights. 
As a consequence of so holding, the trial court's decision in the dis- 
position stage-to terminate Ms. Cole's parental rights-is hereby 
vacated. 

AFFIRMED. 
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STATE OF NORTH CAROLINA v. LEE ISAAC BLUE 

No.  304A01 

(Filed 28 ,June 2002) 

Homicide- voluntary manslaughter-defense of habitation- 
porch part of dwelling-unllawful expression of opinion by 
trial court 

The trial court erred in a voluntary manslaughter case arising 
out of a deadly affray which took place on the porch of a dwelling 
by answering the jury's inquiry by instructing that a porch is not 
inside the home, because: (1) the trial court's answer expressed 
an opinion on the evidence, thereby invading the fact-finding 
province of the jury; (2) whether defendant was within the home 
or whether the victim was attempting or had made an unlawful 
entry into defendant's home were questions to be answered by 
the jury; and (3) the trial court's instruction was tantamount to 
instructing the jury that the porch could not as a matter of law be 
inside the home for purposes of the statutory defense of habita- 
tion under N.C.G.S. 5 14-51.1. 

Appeal pursuant to N.C.G.S. 5 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 143 N.C. App. 478,550 S.E.2d 6 
(2001), finding no error in a judgment entered 16 September 1999 by 
Ellis, J., in Superior Court, Forsyth County. Heard in the Supreme 
Court 13 November 2001. 

Roy Cooper, Attorney General, by James l? Longest, Jr., Special 
Deputy Attorney General, for the State. 

Donald K. Tisdale, ST., and  Christopher R. Clifton for 
defendant-appellant. 

PARKER, Justice. 

Defendant was charged with second-degree murder for the stab- 
bing death of James Hilton on 10 July 1998. A jury found defendant 
guilty of voluntary manslaughter, and the trial court sentenced 
defendant to a term of 77 to 102 m~onths' imprisonment. In a split deci- 
sion, the Court of Appeals' majority found no error. Defendant 
appealed to this Court based on the dissenting opinion; and for the 
reasons stated herein, we reverse the Court of Appeals and remand 
for a new trial. 
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For ease of presentation we address defendant's evidence first. At 
trial defendant's evidence tended to show that on a previous occasion 
Hilton had gone to defendant's residence with another man named 
Nudie. When the men parked in front of defendant's residence, Hilton 
was observed with a sawed-off shotgun. Both men exited the vehicle, 
but only Nudie entered the house to talk to defendant. In that con- 
versation Nudie indicated to defendant, "If you start anything, my 
man on the porch out here gonna blow your head off." Hilton stood 
on the porch and looked in the screen door at some point. Defendant 
told Nudie to leave and that defendant did not want any trouble. 
Nudie and Hilton left. 

On 10 July 1998, Hilton went back to defendant's home looking 
for Deidre Shuler. After being told that Shuler lived next door, Hilton 
left to find Shuler. Defendant saw Shuler and told Hilton, "There she 
is." Hilton and Shuler met in the yard and spoke to each other, and 
then Hilton came back onto defendant's front porch. Hilton "looked 
like he was mad at the world." While this was taking place, defend- 
ant's housemate, Spencer Wilson, was standing on the front porch. 
Defendant and Wilson told Hilton not to walk across their freshly 
planted grass. When he came up onto the porch, Hilton asked defend- 
ant, "Don't you remember me? I'm the one come to kill y'all." 
Thereafter, defendant and Hilton struggled on the front porch, and at 
some point the two went head first over the bannister. During the 
struggle, Hilton was stabbed. Once they landed on the ground, the 
two got up. Defendant went back up the steps and into the house. 
Hilton followed defendant up the steps and collapsed onto a couch on 
the porch. 

The State presented the testimony of Shuler, which tended to 
show that Shuler and defendant had been drinking at defendant's 
house; that Shuler had gone back into her house to take a nap; that 
Shuler heard defendant hollering her name; and that when she 
walked out onto her porch, defendant yelled, "There that bitch is 
right there." Hilton went up the steps at the end of defendant's 
porch, defendant hit him, and the deadly struggle ensued. Shuler's 
assessment of the fight was that Hilton was getting the best of 
defendant. 

The State also presented the testimony of Danveshi Wilson, who 
lived across the street. According to Wilson, he went out onto his 
front porch to smoke a cigarette and observed defendant and Hilton 
arguing on defendant's front porch, though he could not hear their 
tone. Wilson saw defendant strike Hilton in the face and saw defend- 
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ant make an uppercut motion with a knife. After the two went over 
the bannister, defendant made another striking motion with his fist. 
Wilson may have heard defendant 1;ell Hilton to leave before defend- 
ant made the striking motion; Hilton did not do so. 

The evidence is not in dispute that defendant and Hilton strug- 
gled on the front porch, that Hiltorl died of an uppercut stab wound, 
and that the knife belonged to defendant. The evidence is in dispute, 
however, as to which of the two combatants struck the first blow and 
where they were located when that blow was struck. According to 
defendant's testimony, he was just inside his screen door when Hilton 
pulled the door open and hit defendant in the face. Spencer Wilson 
testified that defendant was opening the screen door to go into the 
house when Hilton hit defendant. from behind. State's witnesses 
Shuler and Darweshi Wilson both testified that defendant struck the 
first blow. Shuler testified that Hilton was going up the steps onto the 
porch when defendant struck him. Wilson testified that defendant 
and Hilton were arguing on the porch when defendant struck Hilton. 

The evidence further showed that Hilton was thirty-four or thirty- 
five years old; that he was five feet, nine inches tall; and that he 
weighed 168 pounds. Hilton had ib blood alcohol level of .12; and 
cocaine and cocaine metabolites were also present in his blood. 
According to the pathologist who performed the autopsy, the wound 
which caused the victim's death was unlikely to have been caused by 
a fall, but was consistent with an uppercut motion with a knife. 
Defendant was forty-six years old at the time of the incident, weighed 
160 pounds, and was six feet tall. 

At trial, the trial court instructed the jury on self-defense; second- 
degree murder; voluntary manslaughter; and, pursuant to N.C.G.S. 
5 14-51.1, defense of the home. In instructing on voluntary 
manslaughter, the trial court instructed as follows: 

Voluntary manslaughter is also committed if the defendant 
kills in self defense but uses excessive force under the circum- 
stances or was the aggressor without murderous intent in bring- 
ing on the fight in which the killing took place. The burden is on 
the State to prove beyond a reasonable doubt that the defendant 
did not act in self defense. However, if the State proves beyond a 
reasonable doubt that the defendant, though otherwise acting in 
self defense used excessive force or was the aggressor though he 
had no murderous intent when he entered the fight, the defend- 
ant would be guilty of voluntary manslaughter. 
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If the defendant was not the aggressor and he was on his own 
premises, he could stand his ground and repel force with force 
regardless of the character of the assault made upon him; how- 
ever, the defendant would not be excused if he used excessive 
force. 

After giving the summary mandates on second-degree murder 
and voluntary manslaughter, the trial court instructed on N.C.G.S. 
5 14-51.1 as follows: 

If the defendant killed the victim to prevent forcible entry 
into his place of residence or to terminate the intruder's unlawful 
entry, the defendant's actions are excused and he is not guilty. 
The State has the burden of proving from the evidence beyond a 
reasonable doubt that the defendant did not act in a lawful 
defense of his home. 

The defendant was justified in using deadly force if, (1) 
such force was being used to prevent a forcible entry into the 
defendant's place of residence; and (2) the defendant reason- 
ably believed that the intruder might kill or inflict serious 
bodily harm to the defendant or others in the place of residence; 
and (3) the defendant reasonably believed that the degree of 
force he used was necessary to prevent a forcible entry into his 
place of residence. 

A lawful occupant within a place of residence does not have 
the duty to retreat from an intruder in these circumstances. It is 
for you, the jury, to determine the reasonableness of the defend- 
ant's belief from the circumstances as they appeared to the 
defendant at the time. 

So I charge that if you find beyond a reasonable doubt that 
the defendant killed the victim, you may return a verdict of guilty 
only if the State has satisfied you beyond a reasonable doubt that 
the defendant did not act in the lawful defense of his home. That 
is, (1) the defendant did not use such force to prevent a forcible 
entry into the defendant's place of residence; or (2) the defendant 
did not reasonably believe that the intruder would kill or inflict 
serious bodily harm to the defendant or others in the place of res- 
idence; or (3) that the defendant did not reasonably believe that 
the degree of force he used was necessary to prevent a forcible 
entry into the defendant's residence. However, if you do not so 
find or have a reasonable doubt, then t,he defendant would be jus- 
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tified in defending his place of residence and it would be your 
duty to return a verdict of not guilty. 

Shortly after retiring to deliberate, the jury requested a copy of 
the jury instructions and the charts the prosecutor had used in clos- 
ing argument. The trial court advised the jurors that the charts were 
not in evidence and could not be t,aken to the jury room but that it 
would provide the jurors with a copy of the instructions. That after- 
noon the jury deliberated approximately three and one half hours 
with the exception of a short break and a brief interruption for 
instructions on a question. The nest morning after deliberating for 
approximately two hours, the jury sent two questions to the trial 
judge. The first question read, "Is the front porch considered to be a 
part of the home or inside of the home?" The second question read, 
"Is excessive force one person with a weapon and one does not?" 

After considerable discussion with counsel during which the trial 
judge reread the statute and mad'e a diligent effort to locate any 
authority interpreting N.C.G.S. § 14-51.1, the trial court answered the 
questions as follows: 

Ladies and gentlemen, I've received two questions from you. 
The first question appears to have two parts. The first question is, 
"Is the front porch considered to be a part of the home" and a 
front porch is a part of the home. The next part of the question, 
"or inside the home." A front porch is not inside the home. 

The next question is, "Is excessive force one person with a 
weapon and one does not?" And the definition of excessive force 
is contained within the instructions which I have given to you and 
I'll read that portion to you again. "A defendant uses excessive 
force if he uses more force than reasonably appeared to him to be 
necessary at the time of the killing. It is for you, the jury, to deter- 
mine the reasonableness of the force used by the defendant under 
all the circumstances as they appeared to him at the time." That 
is contained within the instructions that you have. 

After taking the lunch recess, the jury resumed deliberations 
and returned a unanimous verdict approximately four and one half 
hours later. 

In his brief to the Court of Appeals, defendant contended that the 
trial court erred in "responding to the jury's question as to whether a 
front porch is part of the house by overruling defense counsel's 
request that the court state that the same was curtilage and thus cov- 
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ered by the instructions of N.C.G.S. 3 [14-51.11." Defendant argued 
that the curtilege was within the meaning of "home" and that the 
front porch and threshold are properly considered as the home and 
should be accorded the coverage of N.C.G.S. Q 14-51.1. Defendant fur- 
ther contended that the trial court's response misled the jury, thereby 
resulting in prejudicial error. The Court of Appeals majority reviewed 
the instructions initially given and concluded that the "substance of 
the instructions read in context was clear" and that "the instruction 
included the curtilage in the area within which a defendant has the 
right to 'stand his ground.' " State v. Blue, 143 N.C. App. 478,480,481, 
550 S.E.2d 6, 7, 8 (2001). The Court of Appeals further concluded that 
the trial court's answer that the "front porch is a part of the home" 
and that "a front porch is not inside the home" was sufficient when 
read in context in that the trial court instructed the jury "that when a 
person is on his own premises he has no duty to retreat." Id.  at 481, 
550 S.E.2d at 8. The Court of Appeals held that "[slince there was no 
instruction stating a circumstance where this defendant (a) had a 
duty to retreat or (b) was authorized to use force other tha[n] what 
was reasonably necessary to repel the assault, on this record we hold 
that further clarification was unnecessary." Id. The dissenting opin- 
ion stated that "because the trial court-at no time-explained the 
legal perimeters of one's home or mentioned defendant's right to 
defend himself within the curtilage of his home, . . . the majority has 
effectively removed from the jury's consideration defendant's right 
to defend himself on the porch of his home." Id.  at 482, 550 S.E.2d 
at 8 (Hunter, J., dissenting). The dissent further opined that the jury 
most likely understood the law to require defendant to retreat on 
the porch of his home and that the trial court's response was prejudi- 
cial "because it did not clarify that the porch was part of the curtilage 
of the home and thus, was covered under N.C. Gen. Stat. Q 14-51.1's 
self defense provisions." Id. at 483, 550 S.E.2d at 9 (Hunter, J., 
dissenting). 

Before this Court defendant contends that the Court of Appeals 
erred in holding that the trial court did not commit prejudicial error 
in failing to instruct the jury, in response to its question, that defend- 
ant had the same rights pertaining to self-defense and defense of 
habitation on his front porch as he did within his home since the 
porch is part of the curtilage from which defendant had no duty to 
retreat. 

The applicable statute for additional instructions after the jury 
has begun deliberations is N.C.G.S. 5 15A-1234. The statute provides: 



IN THE SUPR:EME COURT 85 

STATE v BLUE 

[356 N.C. 79 (2002)l 

(a) After the jury retires for deliberation, the judge may give 
appropriate additional instruction to: 

(1) Respond to an inquiry of the jury made in open 
court: . . . 

(b) At any time the judge gives additional instructions, he 
may also give or repeat other instructions to avoid giving undue 
prominence to the additional instructions. 

(c) Before the judge gives additional instructions, he must 
inform the parties generally of the instructions he intends to give 
and afford them an opportunity to be heard. . . . 

(d) All additional instructions must be given in open court 
and must be made a part of the record. 

N.C.G.S. 5 15A-1234 (2001). 

Further, in giving jury instructions, the trial court is not "required 
to state, summarize or recapitulate the evidence, or to explain the 
application of the law to the evidence." N.C.G.S. 5 15A-1232 (2001). 
We note that when N.C.G.S. 5 15A-1232 was enacted in 1977, N.C.G.S. 
5 1-180, which required the trial court to summarize the evidence and 
explain the application of the law to the facts, was repealed. Act of 
June 23, 1977, ch. 711, sec. 33, 1977 N.C. Sess. Laws 853,899. As orig- 
inally enacted, N.C.G.S. 5 15A-1232: also required the trial court to 
summarize the evidence to the extent necessary to explain the appli- 
cation of the law to the evidence; however, in 1985 the statute was 
amended to its present form, which specifically states that the trial 
court shall not be required "to explain the application of the law to 
the evidence." Act of July 1,1985, ch. 537, sec. 1,1985 N.C. Sess. Laws 
608, 608. This statute does not, however, relieve the trial court of its 
"burden of 'declar[ing] and explain[ing] the law arising on the evi- 
dence relating to each substantial feature of the case.' " State v. 
Moore, 339 N.C. 456,464,451 S.E.2d 232,236 (1994) (quoting State v. 
Everette, 284 N.C. 81, 87, 199 S.E.2d 462, 467 (1973)). 

This Court has not previously interpreted N.C.G.S. 5 14-51.1, 
which is entitled "Use of deadly physical force against an intruder" 
and provides as follows: 

(a) A lawful occupant within a home or other place of resi- 
dence is justified in using any degree of force that the occupant 
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reasonably believes is necessary, including deadly force, against 
an intruder to prevent a forcible entry into the home or residence 
or to terminate the intruder's unlawful entry (i) if the occupant 
reasonably apprehends that the intruder may kill or inflict seri- 
ous bodily harm to the occupant or others in the home or resi- 
dence, or (ii) if the occupant reasonably believes that the 
intruder intends to commit a felony in the home or residence. 

(b) A lawful occupant within a home or other place of 
residence does not have a duty to retreat from an intruder in 
the circumstances described in this section. 

(c) This section is not intended to repeal, expand, or limit any 
other defense that may exist under the common law. 

N.C.G.S. 3 14-51.1 (2001). 

The common law right of an individual to defend himself from 
death or bodily harm on his premises was stated in State v. Johnson: 

Ordinarily, when a person who is free from fault in bringing 
on a difficulty [ I  is attacked in his own home or on his own 
premises, the law imposes on him no duty to retreat before he 
can justify his fighting in self defense, regardless of the character 
of the assault, but is entitled to stand his ground, to repel force 
with force, and to increase his force, so as not only to resist, but 
also to overcome the assault and secure himself from all harm. 
This, of course, would not excuse the defendant if he used exces- 
sive force in repelling the attack and overcoming his adversary. 
State v. Francis, 252 N.C. 57, 112 S.E.2d 756 [(1960)]; State v. 
Frizzelle, 243 N.C. 49, 89 S.E.2d 725 [(1955)]. 

State v. Johnson, 261 N.C. 727, 729-30, 136 S.E.2d 84, 86 (1964) (per 
curiam). Further, defense of the person within one's premises 
includes not only the dwelling, but also the curtilage and buildings 
within the curtilage. Frizzelle, 243 N.C. at 51, 89 S.E.2d at 726. The 
curtilage includes the yard around the dwelling and the area occupied 
by barns, cribs, and other outbuildings. Id.  

The common law defense of habitation was stated thusly in State 
v. Miller: 

When a trespasser enters upon a man's premises, makes an 
assault upon his dwelling, and attempts to force an entrance into 
his house in a manner such as would lead a reasonably prudent 
man to believe that the intruder intends to commit a felony or to 
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inflict some serious personal iruury upon the inmates, a lawful 
occupant of the dwelling may legally prevent the entry, even by 
the taking of the life of the intruder. Under those circumstances, 
"the law does not require such householder to flee or to remain in 
his house until his assailant is upon him, but he may open his 
door and shoot his assailant, if such course is apparently neces- 
sary for the protection of himse1.f or family. . . . But the jury must 
be the judge of the reasonableness of defendant's apprehension." 
A householder will not, however, be excused if he employs exces- 
sive force in repelling the attack, whether it be upon his person or 
upon his habitation. 

State v. Miller, 267 N.C. 409, 411, 148 S.E.2d 279, 281 (1966) (quoting 
with approval State v. Gray, 162 N.C. 608, 610-11, 77 S.E. 833, 834 
(1913)) (citations omitted) (alteration in original). 

In State v. McCombs, 297 N.C. 151, 253 S.E.2d 906 (1979)) this 
Court made several observations about the defense of habitation. The 
Court noted that 

the use of deadly force in defense of the habitation is justified 
only to prevent a forcible entry i:nto the habitation under such cir- 
cumstances (e.g., attempted ent.ry accompanied by threats) that 
the occupant reasonably appreh~ends death or great bodily harm 
to himself or other occupants at the hands of the assailant or 
believes that the assailant intends to commit a felony. 

Id. at 156-57, 253 S.E.2d at 910. Ho~wever, "[olnce the assailant has 
gained entry, . . . the usual rules of self-defense replace the rules gov- 
erning defense of habitation, with the exception that there is no duty 
to retreat." Id.  at 157, 253 S.E.2d at 910. The rationale for this dis- 
tinction is that once the occupant is face-to-face with the assailant, 
the occupant is better able to ascertain whether the assailant intends 
to commit a felony or has the mean:s to inflict serious iqjury. Id.  The 
Court, after discussing several cases, then stated: 

The previously cited cases dealing with defense of habitation are 
factually limited to the prevention of a forcible entry. Moreover, 
the rules governing defense of habitation, self-defense, defense of 
property, and eviction of tresp,sssers are designed to allow an 
individual to defend his family, home and property in virtually any 
situation which might arise with respect to an invasion of his 
home while at the same time affording maximum protection of 
human life. To allow the distinctions between these rules to 
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become blurred or to extend any of them to situations for which 
they were not intended would dilute the safeguards designed to 
protect human life. 

Id. at 158, 253 S.E.2d at 911. Finally, the Court noted, without expla- 
nation, that an instruction on defense of habitation would be more 
favorable than would an instruction on self-defense. Id.  

Hence, the principal distinction between the common law 
defense of habitation and the defense of the person on or within one's 
own premises is that in the former, the victim is attempting to forcibly 
enter the defendant's dwelling; whereas, in the latter, the victim has 
actually attacked or assaulted the defendant in the defendant's 
dwelling or on the defendant's premises. Id. at 156-57, 253 S.E.2d at 
910. In neither case is the defendant required to retreat. The legal 
effect of the difference between the defenses is that under the 
defense of habitation, the defendant's use of force, even deadly force, 
before being physically attacked would be justified to prevent the vic- 
tim's entry provided that the defendant's apprehension that he was 
about to be subjected to serious bodily harm or that the occupants of 
the home were about to be seriously harmed or killed was reasonable 
and further provided that the force used was not excessive. Whereas, 
under the defense of the person on one's premises, the defendant 
would have the benefit of perfect self-defense1 and no duty to retreat 

1. The law of perfect self-defense excuses a killing altogether if, at  the time of the 
killing, these four elements existed: 

(1) it appeared to defendant and he believed it to be necessary to kill the 
deceased in order to save himself from death or great bodily harm; and 

(2) defendant's belief was reasonable in that the circumstances as they 
appeared to him at the time were sufficient to create such a belief in the mind of 
a person of ordinary firmness; and 

(3) defendant was not the aggressor in bringing on the affray, i . e . ,  he did not 
aggressively and willingly enter into the fight without legal excuse or provocation; 
and 

(4) defendant did not use excessive force, i . e . ,  did not use more force than 
was necessary or reasonably appeared to him to be necessary under the circum- 
stances to protect himself from death or great bodily harm. 

State v. Norris, 303 N.C. 526,530,279 S.E.2d 570,572-73 (1981). However, if the defend- 
ant satisfies the first two elements but, 

although without murderous intent, was the aggressor in bringing on the 
difficulty, or defendant used excessive force, the defendant under those cir- 
cumstances has only the imperj'ect right of self-defense, having lost the benefit of 
perfect self-defense, and is guilty at  least of voluntary manslaughter. 

Id. at  530, 279 S.E.2d at  573. 
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only if the defendant had first been attacked or assaulted. Prior to 
passage of N.C.G.S. 5 14-51.1, once l,he victim was inside the defend- 
ant's home, the defendant would have the benefit of perfect self- 
defense only if the victim made the initial attack or assault on the 
defendant, though the defendant would have no duty to retreat, see 
id. at 158-59, 253 S.E.2d at 911; however, if the defendant made the 
initial attack or assault, the defendant would be entitled only to 
imperfect self-defense and would be guilty at least of voluntary 
manslaughter, see id .  The limitation that defendant be acting to pre- 
vent forcible entry into the home for the defense of habitation to be 
applicable was eliminated by N.C.G S. 8 14-51.1. In enacting N.C.G.S. 
$ 14-51.1, the General Assembly broadened the defense of habitation 
to make the use of deadly force justifiable whether to prevent unlaw- 
ful entry into the home or to temninate an unlawful entry by an 
intruder. N.C.G.S. $ 14-51.1. 

The determinative question, then, in this case is whether the 
statutory defense of habitation is applicable to a deadly affray which 
takes place on the porch of a dwelling. Given the historical underpin- 
nings of the defense of habitation that a person's home is his castle, 
see Gray, 162 N.C. at 613, 77 S.E. at 834, we discern no reason why 
the statutory defense of habitation should not be applicable to the 
porch of a dwelling under certain cii~umstances. A porch is an appur- 
tenance to the home. Depending upon the size of the porch and 
weather conditions, the occupants of a home may engage in many of 
the same activities on the porch that they enjoy in the more protected 
areas during cold or inclement weather, such as eating, reading, 
sleeping, entertaining, and relaxing. In short, the functional use of a 
porch may not differ significantly from that of the interior of the liv- 
ing quarters. However, porches vary in description and usefulness 
from large, screened-in porches to small, uncovered stoops. For this 
reason whether a porch, deck, garage, or other appurtenance 
attached to a dwelling is within the home or residence for purposes 
of N.C.G.S. # 14-51.1 is a question of fact best left for the jury's deter- 
mination based on the evidence presented at trial. 

In the instant case the trial court answered the jury's inquiry by 
instructing that "[a] porch is not inside the home." This answer, 
although made in a sincere effort to give guidance to the jury, unfor- 
tunately expressed an opinion on the evidence, thereby invading the 
fact-finding province of the jury. See State v. Wilson, 354 N.C. 493, 
510, 556 S.E.2d 272, 284 (2001) (holding that "[a] trial judge 'may not 
express during any stage of the trial, any opinion in the presence of 
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the jury on any question of fact to be decided by the jury' " and 
that how that opinion was conveyed to the jury is irrelevant) 
(quoting N.C.G.S. 15A-1222 (1999)). Whether defendant was within 
the home or whether Hilton was attempting or had made an unlawful 
entry into defendant's home were questions to be answered by the 
jury. The judge's telling the jury that "[a] porch is not inside the home" 
was tantamount to instructing the jury that the porch could not as a 
matter of law be inside the home for purposes of N.C.G.S. 5 14-51.1. 
The evidence was undisputed that Hilton went, uninvited, onto 
defendant's porch. Although the evidence was in conflict as to 
whether the victim opened the front door and as to who struck 
the first blow, the uncontradicted evidence was that the affray took 
place on the porch. 

By convicting defendant of voluntary manslaughter, the jury, 
under the instructions given, necessarily found (i) that defendant was 
the aggressor without murderous intent; andlor (ii) that defendant, 
even if not the aggressor, used excessive force. We, of course, can 
only speculate as to what the jury found or what concerned the jury 
in asking its question. However, given the evidence, we cannot say as 
a matter of law that had the jury not been instructed that "[a] porch 
is not inside the home," the jury would not possibly have found 
defendant not guilty. See N.C.G.S. 3 15A-1443(a). If the jury had been 
told that whether the porch was inside the home or part of the home 
was a question of fact for it t,o determine based upon the evidence, 
the jury could have determined that defendant met each of the con- 
ditions required under N.C.G.S. § 14-51.1 even if defendant struck the 
first blow and was, thus, not guilty. However, having been instructed 
t,hat the porch was not inside the home, if the jury determined that 
Hilton did not open the front door and that defendant was the 
attacker, the statutory defense of habitation would not be applicable; 
and under the other two defensive theories upon which it was 
instructed, the jury could not have acquitted defendant. 

For the foregoing reasons, we reverse the decision of the Court 
of Appeals and remand the case to that court for further remand to 
the Superior Court, Forsyth County, for a new trial. 

REVERSED. 
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IN THE MATTER O F  THE WILL O F  WILLLAM ARNOLD McCAULEY. DECEASED 

No. 649PA01 

(Filed 28 J u n e  2002) 

1. Wills- revocation in subsequent will-production of revo- 
catory writing-not exclusive manner of proof 

Caveators to a 1984 will were not precluded as a matter of 
law from establishing due execution of a 1996 will (which 
allegedly contained a revocation clause) even though they could 
not produce the 1996 will where they produced the legal secre- 
tary who discussed the 1996 will with the attorney, transcribed 
the 1996 will, read it to decedent, and observed and notarized the 
signatures of the decedent and two attesting witnesses. 
Production of the revocatory writing is not the only method of 
proving its existence and validity. 

2. Wills- lost-execution-proof by one witness 
The testimony of one witness was sufficient to prove the due 

execution of a lost will. While one attesting witness to a will 
would not be sufficient for valid execution, one witness's testi- 
mony that the will was attested by two witnesses may be suffi- 
cient to show that the will was duly executed. 

3. Wills- revocation-second will-proof of revocation 
required 

Caveators to a 1984 will ~ ~ h o  claimed that a lost 1996 will 
contained a revocation clause were required to show more than 
the mere existence of the second will; although a subsequent will 
frequently revokes all prior wills, it does not do so as a matter of 
law. Here, the testimony of the legal secretary who transcribed 
the will that it contained a revocation clause and that all of her 
attorney's wills contained such a provision could be sufficient. 

4. Wills-revocation-effective immediately 
Caveators to a 1984 will who claimed that a lost 1996 will 

contained a revocation clause did not need to prove the reason 
the 1996 will was unavailable. Although there is a presumption 
that the testator destroyed a missing will with the intention of 
revoking it, a revocation clause takes effect at the time of execu- 
tion as opposed to the time of death. Furthermore, a revoked will 
may only be revived by reexecution, not by subsequent revoca- 
tion of the revoking instrument. 
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5. Wills-revocation in lost will-summary judgment 
Summary judgment could not be granted appropriately for 

caveators who contended that a lost 1996 will revoked a probated 
1984 will where a legal secretary recalled the 1996 will, but the 
attorney did not and neither did one of the alleged attesting wit- 
nesses. The burden is on the caveators to show the due execution 
and the contents of a lost will by clear, strong, and convincing 
proof. Whether that standard was niet here is for the jury to 
decide. 

On writ of certiorari pursuant to N.C.G.S. § 7A-32(b) of a decision 
of the Court of Appeals, 147 N.C. App. 116, 554 S.E.2d 13 (2001), 
affirming an order and judgment entered by Bowen, J., on 10 May 
2000 in Superior Court, Harnett County. Heard in the Supreme Court 
15 May 2002. 

Staton, Perkinson, Doster, Post & Silverman, PA., by W. Woods 
Doster, for executor-appellant Max McCauley. 

Hayes, Williams, Turner & Daughtry, FA. ,  by Gerald Wilton 
Hayes, Jr., and Parrish Hayes Daughtry, for caveator-appellees 
Phyllis M. Thomas, Paige Stallings, and Laurie J. McCauley. 

Joseph L. Tart, PA., by Joseph L. Tart; and Thompson, Smyth & 
Cioffi, L.L.P, by Theodore B. Smgth, for caveator-appellee 
Karen McCauley Thompson. 

PARKER, Justice. 

The issue before the Court in this caveat proceeding is whether 
the Court of Appeals properly affirmed the trial court's entry of sum- 
mary judgment for the caveators. For the reasons discussed herein, 
we reverse the decision of the Court of Appeals. 

William Arnold McCauley ("decedent"), died on 4 February 1999. 
On 24 February 1999, decedent's son Max Ronald McCauley ("execu- 
tor") presented to the Clerk of Superior Court of Harnett County for 
probate a will executed by decedent on 13 June 1984. This will 
devised the majority of decedent's estate to his two sons, Earl 
Thomas McCauley and the executor, and included a clause providing 
that decedent "deliberately made no provision herein for the benefit 
of my daughters." 

On 22 March 1999 two of decedent's daughters, Phyllis McCauley 
Thomas and Paige McCauley Stallings, filed a caveat alleging that 
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decedent duly executed a will in 1996 which revoked the 1984 will, 
although the caveators could not produce this later will. On 26 April 
1999 the trial court granted a motion to intervene as a caveator filed 
by Karen McCauley Thompson, another of decedent's daughters. By 
order signed 26 April 1999, the trial court also designated Laurie J. 
McCauley, decedent's remaining child, as a caveator. 

Following discovery, the executor1 moved for summary judg- 
ment, arguing that he was entitled to judgment as a matter of law in 
that the caveators could not produce the actual revocatory writing. 
The caveators2 responded with their own motions for summary judg- 
ment on the basis that the undisputed evidence shows that the 1984 
will was revoked. The evidence based on depositions and affidavits 
is as follows. 

Neil1 Ross, an attorney who represented decedent in numerous 
matters, testified that in 1996 decedent discussed with Ross his desire 
to write a new will that divided his estate among his children equally. 
Ross has no memory regarding whether such a will was ever created 
and executed. However, Amber Shaw, Ross' secretary at the time, tes- 
tified that she transcribed the new will from Ross' taped dictation. 
She further testified that she remembered decedent telling her that he 
was creating the new will to treat all of his children equally. She also 
remembered receiving a copy of the 1984 will from decedent to 
ensure the proper spelling of names in the new will. Shaw testified 
that she read the will to decedent; that decedent executed the new 
will in front of two attesting witnesses, Beatrice Coats and another 
person whom Shaw could not recall; and that Shaw then notarized all 
of the signatures. Coats, however, stated in her deposition that she 
has no memory of witnessing a will for decedent. In her affidavit and 
deposition, Shaw stated that the 1996 will contained a provision 
revoking all prior wills. 

Following decedent's death, two of the caveators went to Ross' 
office to ask Shaw for a copy of the 1996 will. Shaw was unable to 
locate the document as all documents of continuing importance had 

1. Although both Max McCauley and h ~ s  brother, Earl Thomas McCauley, are the 
propounders of the 1984 will, for clarity we lefer to arguments supporting the 1984 will 
as being made by the executor. 

2. Although Thompson is more properly termed an intervenor caveator and is 
represented by separate counsel who has submitted a separate brief, for the sake of 
clarity, we refer to all of decedent's daughtels collectively as "the caveators." Likewise, 
we treat the evidence and arguments presented by any caveator as being presented by 
the caveators collectively. 
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been sent to decedent when, at some time after executing the 1996 
will, decedent ended his attorney-client relationship with Ross and 
requested that all files be sent to decedent's home. 

Based upon this evidence, the trial court denied the executor's 
motion for summary judgment and granted summary judgment in 
favor of the caveators. The executor appealed, and the Court of 
Appeals affirmed the trial court's judgment. I n  re Will of McCauley, 
147 N.C. App. 116, 120, 554 S.E.2d 13, 16 (2001). 

[I] Before this Court the executor argues that the trial court erred in 
granting the caveators' motion for summary judgment and in denying 
the executor's motion for summary judgment. In deciding whether 
summary judgment was appropriate, we must first consider whether 
the caveators can, as a matter of law, challenge the probated 1984 will 
without producing the alleged 1996 will and the attesting witnesses. 
The method for revoking a will is prescribed by N.C.G.S. § 31-5.1, 
which provides as follows: 

A written will, or any part thereof, may be revoked only 

(1) By a subsequent written will or codicil or other revo- 
catory writing executed in the manner provided herein 
for the execution of written wills, or 

(2) By being burnt, torn, canceled, obliterated, or 
destroyed, with the intent and for the purpose of 
revoking it, by t,he testator himself or by another per- 
son in his presence and by his direction. 

N.C.G.S. $ 31-5.1 (2001). Before this Court the executor argues, as he 
did below, that the only evidence competent to show the due execu- 
tion of a revocatory writing is the writing itself. The executor con- 
tends that without the actual written revocation, the caveators cannot 
show its existence and validity. We disagree. 

In I n  re Will of Cratuford, this Court considered testimony 
regarding a lost will that allegedly revoked the will offered for pro- 
bate. I n  re Will of Crawford, 246 N.C. 322, 325-26, 98 S.E.2d 29, 31-32 
(1957). Although the Court held that the later holographic will did not 
revoke the will offered for probate, id. at 326, 98 S.E.2d at 32, it did 
not do so on the basis that the actual will containing the revocation 
was not presented. Instead, the Court considered the testimony of the 
single witness and determined that the testimony was insufficient to 
establish all of the elements necessary to show that the later will was 
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duly executed. Id. Thus, this Court has implicitly held that production 
of the revocatory writing itself is riot the only method to prove its 
existence and validity. Of note, N.C.G.S. Q 31-5.1 was last amended in 
1953, four years before the decision in Crawford, and was applicable 
in Crawford. Moreover, prior case law allows proof of the due execu- 
tion and contents of a lost will by evidence other than production of 
the written will itself. In  re Will of Hedgepeth, 150 N.C. 245, 251, 63 
S.E. 1025, 1027 (1909). 

In this case, the alleged revocatory writing is in a will that 
cannot be located. The party attempting to prove a lost will has the 
burden: 

(1) [To show t]he formal execution of the will, as prescribed by 
the statute. This he could do by calling the subscribing witnesses 
or[,] by accounting for their absence, resorting to the best com- 
petent evidence obtainable. (2) To show the contents of the will, 
if the original was not produced. This, as we have said, could be 
done by a single witness, if no other was obtainable. (3) To show 
that the original will was lost or had been destroyed otherwise 
than by the testatrix or with her consent or procurement. The will 
not being found, there is a presumption of fact that it was 
destroyed by the testator animo revocandi. 

Id. (citations omitted). The propounder of the lost will must also 
show that the testator is dead, id. at 250, 63 S.E. at 1027, and "that 
the instrument cannot be found after diligent search and inquiry," I n  
re Will of Wood, 240 N.C. 134, 137. 81 S.E.2d 127, 129 (1954). In the 
present case the parties do not dispute the testator's death or that a 
diligent search has been made for the 1996 will; hence, the caveators 
as propounders of the lost will need only prove formal execution of 
the alleged 1996 will, show the contents of the will, and overcome the 
presumption of revocation. 

In an ordinary case, due execution is proven by the testimony of 
the attesting witnesses, In  re Will of Franks, 231 N.C. 252, 256, 56 
S.E.2d 668, 672 (1949), or by a self-proved will pursuant to N.C.G.S. 
5 31-11.6. Proof of the execution of' a will that is not self-proved ordi- 
narily requires the testimony of two attesting witnesses. However, if 
testimony of the attesting witnesses is unavailable, due execution of 
a will may still be proven. This Co1n-t has stated: 

"The law makes two subscribing witnesses to a will indispensable 
to its formal execution. But its validity does not depend solely 
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upon the testimony of the subscribing witnesses. If their memory 
fail, so that they forget the attestat.ion, or they be so wanting in 
integrity as willfully to deny it, the will ought not to be lost, but 
its due execution and attestation should be found on other credi- 
ble evidence. And so the law provides." 

I n  re Will of Redding, 216 N.C. 497, 498, 5 S.E.2d 544, 545 (1939) 
(quoting I n  re Will of Kelly, 206 N.C. 551, 553, 174 S.E. 453, 454-55 
(1934)). Likewise, if the attesting witnesses to a lost will " 'are 
dead, or their presence cannot for any valid reason be procured, 
the execution of the will may be proved by substitutionary evidence.' 
1 Underhill Wills, sec. 274." Hedgepeth, 150 N.C. at 249-50, 63 S.E. at 
1027. 

In this case one of the witnesses to the 1996 will has no memory 
of the event, and the identity of the second witness is unknown. The 
substitute evidence of due execution offered by the caveators is the 
testimony of Shaw, the secretary who discussed with the decedent 
the changes to be incorporated into the 1996 will, transcribed the 
1996 will, read the 1996 will to the decedent, and observed and nota- 
rized the signatures of the decedent and the two attesting witnesses. 
Other than testimony from the attesting witnesses, the absence of 
which is validly accounted for, this evidence is "the best competent 
evidence obtainable." Id. at 251, 63 S.E. at 1027. Accordingly, the 
caveators are not precluded as a matter of law from establishing due 
execution of the lost 1996 will. 

[2] The executor contends that since the statute requires two attest- 
ing witnesses to make a valid will or revocatory writing, the testi- 
mony of one witness is not sufficient to prove a valid revocation. This 
argument blurs the distinction between what is required for duly exe- 
cuting a will and what is required for proving that a will was duly 
executed. While N.C.G.S. D 31-3.3 requires the signatures of two 
attesting witnesses for a will to be valid, our case law demonstrates 
that, once the will has been duly executed, other methods are avail- 
able to prove that execution by the testator before two attesting wit- 
nesses occurred. Thus, while only one attesting witness to a will 
would not be sufficient for valid execution, one witness' testimony 
that the will was attested by two witnesses may be sufficient to show 
that the will was duly executed. 

The executor's reliance on Crawford, 246 N.C. 322, 98 S.E.2d 29, 
to support his contention that more than one witness is necessary to 
prove due execution of a will is misplaced. While the Court in 
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Crawford did hold that the evidence was insufficient to prove that 
the lost will was properly executed, id. at 326, 98 S.E.2d at 32, it 
did not base this decision on the fact that all of the evidence was 
presented by only one witness. Rather, the Court noted that the evi- 
dence presented by that witness did not establish that there was a 
second attesting witness or that 1,he holographic will in question 
was properly lodged for safekeeping. Id. Thus, the Court based 
its holding that the second will w<as not duly executed, and there- 
fore "ineffective as a revocatory instrument," id., not on the basis 
that only one witness testified to the execution, but on the basis that 
the evidence presented by that witness was insufficient to show due 
execution. 

Having determined that the testimony of one witness is sufficient 
to prove the due execution of a lost will, we need not address the 
caveators' issue of whether evidence that the lost will was self-proved 
pursuant to N.C.G.S. Q 31-11.6 is sufficient to show due execution. 

[3] The caveators contend that they seek only to prove that the 1996 
will existed and was duly executed rather than the contents of that 
lost will and that, thus, a holding that due execution may be proven 
by the testimony of one witness is dispositive of this appeal. 
Essentially, the caveators argue that, this is not a lost will case in that 
they are not attempting to probate the 1996 will, but seek only to 
show the mere existence of that will. We disagree. 

Although a subsequent will frequently revokes all prior wills, a 
subsequent will does not as a matter of law revoke all prior wills. 

A will may be revoked by a subsequent instrument executed 
solely for that purpose, or by a subsequent will containing a 
revoking clause or provisions inconsistent with those of the pre- 
vious will, or by any of the other methods prescribed by law; but 
the mere fact that a second will was made, although it purports to 
be the last, does not create a presumption that it revokes or is 
inconsistent with one of prior date. 

I n  re Will of Wolfe, 185 N.C. 563, 565, 117 S.E. 804, 805-06 (1923). 
Thus, a mere showing that a later will existed has no legal effect, in 
itself, on the continued validity of the earlier will as the existence of 
a later will "does not create a presumption that it revokes" a prior 
will. Id. at 565, 117 S.E. at 806. To prevail on their claim the caveators 
must, therefore, prove that one of the provisions contained in the 
1996 will was a revocation of the 1984 will. Thus, the caveators are 
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mistaken in arguing that they need only prove due execution of the 
1996 will and not its contents. 

" 'The contents of a lost will may be proved by evidence of a sin- 
gle witness, though interested, whose veracity and competency are 
unimpeached.' " Hedgepeth, 150 N.C. at 249, 63 S.E. at 1027 (quoting 
Sugden v. Lord St. Leonards, 1 P.D. 154 (1876)). Thus, the pro- 
pounder of a lost will has the burden "[tlo show the contents of the 
will, if the original was not produced. This, as we have said, could be 
done by a single witness, if no other was obtainable." Id. at 251, 63 
S.E. at 1027. In this case, Shaw testified that every will prepared by 
Ross' office contained a revocation provision and that this will was 
no exception. Indeed, in her affidavit, Shaw states unequivocally that 
the 1996 will contained a revocation provision. As no other evidence 
of the content of the will is obtainable, the testimony of this one 
witness may be sufficient to show that the lost 1996 will contained a 
provision revoking all prior wills. 

[4] The final requirement under Hedgepeth is for the caveators to 
overcome the presumption that the testator destroyed the missing 
will animo revocandi, that is, with the intention to revoke it. The 
caveators make no argument in their briefs attempting to overcome 
this burden, and counsel concede that the caveators could not 
overcome such a presumption. However, given the unique status of 
revocation provisions in comparison to other provisions in a will, the 
presumption that a lost will was destroyed by the testator animo 
revocandi is immaterial with respect to a revocation provision con- 
tained in that missing will. Thus, to enforce the revocation clause in 
a lost will, the caveators must prove the inclusion of a revocation 
provision in the lost will; but they need not establish that the lost will 
is missing for a reason other than its destruction by the testator 
animo revocandi. 

Generally, the provisions of a will are ambulatory in nature, 
meaning that they speak only at the death of the testator; prior to the 
testator's death these ambulatory provisions have no effect and can 
be modified by the testator at anytime. Rape v. Lyerly, 287 N.C. 601, 
618, 215 S.E.2d 737, 748 (1975); I n  re Will of Bennett, 180 N.C. 5, 11, 
103 S.E. 917, 920 (1920). At common law revocation clauses were 
also deemed to be ambulatory. Accordingly, as a revocation clause 
did not speak until the testator's death, destruction of a later will 
containing a revocation clause meant that the revocation clause 
never took effect. Hyatt v. Hyatt, 187 N.C. 113, 119, 120 S.E.2d 830, 
833 (1924) (holding that the revocation clause in a later will was 
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ambulatory and of no effect until the testator's death); see also 1 
James B. McLaughlin, Jr. & Richard T. Bowser, Wiggins: Wills 
and Administration of Estates i n  North Carolina § 109(a) (4th ed. 
2000). 

Modern jurisprudence, however, is that a revocation provision is 
not ambulatory; rather, a revocation clause takes effect immediately 
at the time of execution of the will as opposed to taking effect at the 
death of the testator. See, e.g., I n  re Will of Mitchell, 285 N.C. 77, 81, 
203 S.E.2d 48, 50 (1974) (" 'Revocation being a "thing done and com- 
plete" is not in its nature ambulatory.' ") (quoting In re Estate of 
Berger, 198 Cal. 103, 110,243 P. 862,865 (1926)). In I n  re Will of Farr ,  
277 N.C. 86,87,175 S.E.2d 578,579 (1970), the testator executed a will 
in 1961. The testator later executed a codicil, codicil five, revoking 
two articles of the 1961 will. Id. at 88, 175 S.E.2d at 580. Subsequent 
to execution of codicil five, the testator executed codicil six, which 
revoked codicil five. Id. Justice Sharp (later Chief Justice), writing 
for the Court, stated: 

The consequence of [the testator's] fifth codicil . . . was to 
revoke Articles Four and Thirteen of the original will and to sub- 
stitute different provisions for Ibem. The effect of the sixth codi- 
cil was to revoke the fifth. However, Articles Four and Thirteen of 
the will were not reinstated by the revocation of codicil No. 5 
which had nullified them. 

Id. at 91, 175 S.E.2d at 581. Further, " '[ulnder statutes making re- 
execution essential to revival [of a revoked will], the mere revocation 
of the subsequent will does not revive a prior will, even though the 
testator so intended.' " Id. at 91, 175 S.E.2d at 581-82 (quoting 95 
C.J.S. Wills 5 301(3) (1957)). This analysis demonstrates that the 
revocation portion of codicil five became effective immediately at 
execution rather than at the testator's death. Were the revocation pro- 
vision in the later codicil not effective until the testator's death, 
revocation of codicil five would have negated the effect of the revo- 
cation provision in codicil five. Moreover, the statement that "revoca- 
tion of the subsequent will does nor revive a prior will," id. at 91, 175 
S.E.2d at 582, would have been unnecessary. Thus, the law is that 
revocation clauses are not ambulatory and, unlike the other provi- 
sions of a will, are effective upon execution. Therefore, upon the 
due execution in conformity with applicable statutes of a will 
containing a provision revoking all prior wills, all prior wills are 
instantaneously revoked. 
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Once a will is revoked, it may not be revived by subsequent revo- 
cation of the revoking document; rather, it may be revived only by 
reexecution. N.C.G.S. § 31-5.8 (2001); Farr ,  277 N.C. at 91, 175 S.E.2d 
at 581. Although a "layman, ignorant of [this rule], might be expected 
to assume that if he revoked [the revoking instrument] the revocation 
would revive those previously revoked provisions[,] . . . in the 
absence of fraud, a testator's misunderstanding of the legal effect of 
a will or codicil will not ordinarily affect its validity." Farr ,  277 N.C. 
at 92, 175 S.E.2d at 582. 

Accordingly, in this case, if the 1996 will revoked the 1984 will, 
the 1984 will was not resurrected or revived by the revocation of the 
1996 will. Hence, as to the revocation provision, the presumption that 
the 1996 will was destroyed by the testator animo revocandi was 
immaterial as later revocation of the 1996 will would have no legal 
effect on the revoked status of the 1984 will. If the 1996 will was duly 
executed and contained a revocation clause, the fate of the 1984 will 
was sealed regardless of the testator's subsequent intentions and 
actions regarding the 1996 will. 

Absent this presumption, the caveators need not prove why the 
will is unavailable. The caveators as propounders of a revocation pro- 
vision in a lost will need only show that the will was validly executed 
and the contents of the will, namely, the revocation clause. 

The caveators in this case seek only to prove the revocation pro- 
vision of the 1996 will. Based upon the intrinsically unique nature of 
a revocation provision as the only provision of a will that speaks 
before death, our holding is limited to permitting proof of the revoca- 
tion provision without proof of any other provisions. The question 
whether specific ambulatory provisions may be proven without proof 
of all ambulatory provisions in a lost will is not before the Court in 
this case and is not addressed. 

[5] Having determined that the caveators are not precluded as a mat- 
ter of law from challenging the 1984 probated will without producing 
the alleged 1996 lost will and the attesting witnesses, we must now 
address whether summary judgment for the caveators was appropri- 
ate in this case. Rule 56(c) of the North Carolina Rules of Civil 
Procedure provides that summary judgment will be granted "if the 
pleadings, depositions, answers to interrogatories, and admissions on 
file, together wit,h the affidavits, if any, show that there is no genuine 
issue as to any material fact and that any party is entitled to a judg- 
ment as a matter of law." N.C.G.S. § 1A-1, Rule 56(c) (2001). Further, 
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the nonmoving party may not rely on the mere allegations and denials 
in his pleadings but must by affidakit, or other means provided in the 
Rules, set forth specific facts showing a genuine issue of fact for the 
jury; otherwise, "summary judgment, if appropriate, shall be entered 
against [the nonmoving party]." N.C.G.S. § 1A-1, Rule 56(e). 
Interpreting the criteria for summary judgment, this Court has 
stated that 

[t]o be entitled to summary judgment the movant must . . . suc- 
ceed on the basis of his own materials. He must show that there 
are no genuine issues of fact; that there are no gaps in his proof; 
that no inferences inconsistent with his recovery arise from his 
evidence; and that there is no standard that must be applied to 
the facts by the jury. 

Kidd v. Early, 289 N.C. 343,370,22:2 S.E.2d 392,410 (1976) 

In this proceeding the burden of proof is on the caveators to 
show the due execution and contents of a lost will by clear, strong, 
and convincing proof. Williams u. Blue Ridge Bldg. & Loan Ass'n, 
207 N.C. 362, 364, 177 S.E. 176, 177 (1934) (stating that the degree of 
proof necessary to prove the terms of a lost will is clear, strong, and 
cogent proof). The phrase "clear, strong, and cogent" means such evi- 
dence as " 'should fully convince.' " Id.  (quoting Greenleaf-Johnson 
Lumber Co. u. Leonard, 145 N.C. 339, 344, 59 S.E. 134, 135 (1907)). 
This standard of proof is also referred to as "clear, strong, and con- 
vincing." McCorkle v. Beatty, 226 N.C. 338, 342, 38 S.E.2d 102, 105 
(1946). 

Applying these principles to the present case, we conclude that 
summary judgment for the caveators could not appropriately be 
granted. The evidence reflects that 1 he attorney did not recall dictat- 
ing the 1996 will and that Coats, one of the alleged attesting wit- 
nesses, did not remember witnessing the will. This evidence permits 
inferences inconsistent with the caveators' recovery. See Kidd, 289 
N.C. at 370, 222 S.E.2d at 410. Further, the clear, strong, and convinc- 
ing standard must be applied to the evidence by a jury. Id.  The mere 
fact that the executor could not prloduce affidavits to rebut Shaw's 
testimony does not require the trial court to assign credibility to the 
caveators' supporting affidavits and deposition testimony. See Id. If 
there is any question that can be resolved only by the weight of the 
evidence, summary judgment should be denied. Moore v. Fieldcrest 
Mills, Inc., 296 N.C. 467, 470, 251 S.E.2d 419, 422 (1979). In this case 
one witness' testimony is pivotal in determining whether the 1996 
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missing will was ever made, whether two witnesses attested the will, 
whether decedent signed the will, and whether the will contained a 
revocation clause. Whether the evidence on these questions is clear, 
strong, and convincing is for the jury to decide. 

The caveators contend that the executor stipulated that the 1996 
will was validly executed and contained a revocation provision. In his 
motion, the executor states that the propounders of the 1984 will 

hereby move for summary judgment in that the discovery ma- 
terials and pleadings in this action show that no document exists 
which revokes the last will of [decedent] dated June 13, 1984, and 
that the propounders of this will are entitled to judgment as a 
matter of law. 

This motion, along with the entire record before us, shows that 
the executor argued that the only way to prove the revocation of 
the 1984 will was to present the written revocation itself. In this 
context, any stipulations made by the executor as to Shaw's testi- 
mony and the due execution and content of the 1996 will were an 
acknowledgment that these facts were immaterial, not that they 
were undisputed. Determination of the due execution and content 
of the 1996 will is essential to the outcome of this case. The execu- 
tor's stipulation that such a determination is immaterial is, therefore, 
irrelevant. 

We are mindful that fraud is always a concern in cases such as 
this one, but we believe our holding today strikes a balance between 
the competing interests likely to engage in fraud. Were we to adopt 
the rule espoused by the executor, that only the written revocation 
itself can prove revocation, a malfeasant devisee or beneficiary who 
destroyed a revoking document in order to receive benefits under the 
revoked will would likely not be challenged. Furthermore, such a rule 
would flaunt the intention of N.C.G.S. Q 31-5.1 in that it would allow, 
de facto, the revival of the revoked will. Conversely, our ruling today 
does not foreclose the possibility of fraud by an heir at law's fabri- 
cating a revocation to create intestacy; however, the trial process 
with the requirement that proof be clear, strong, and convincing pro- 
vides the crucible in which to test the truthfulness of the testimony 
and safeguard against such fraud. 

For the foregoing reasons, we hold that the Court of Appeals 
erred in affirming the trial court's entry of summary judgment for the 
caveators and that the trial court properly denied the executor's 
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motion for summary judgment. Accordingly, we remand this case to 
the Court of Appeals for further remand to the trial court for further 
proceedings not inconsistent with this opinion. 

REVERSED AND REMANDED. 

MORRIS COMMUNICATIONS CORPORATtON, D/B/A FAIRWAY OUTDOOR ADVER- 
TISING; OUTDOOR COMMUNICATIONS, INC.; AND MAPLE COVE, INC. v. THE 
CITY O F  ASHEVILLE, A NORTH CAROLINA MUNICIP.4L CORPORATION 

No. 5513PA01 

(Filed 28 June 2002) 

Zoning- text amendment-off-premises signs-timeliness- 
sufficiency and percentage of protest petitions 

Defendant city improperly adopted a text amendment to a 
zoning ordinance regulating the size of off-premises signs for out- 
door advertising without first considering the effect of protest 
petitions, timely filed under state law, from specific citizens 
affected by and opposed to the proposed zoning change, and the 
city is required to answer the following questions to determine 
the sufficiency and percentage of the protest petitions to force 
the city into a three-fourths favorable vote before effecting the 
proposed change, including: (1) determining the aggregate 
acreage of lots with existing nonconforming, off-premises signs 
within the jurisdiction; (2) totaling the aggregate acreage of those 
owners who properly filed protest petitions with regard to the 
ordinance; and (3) determining if the percentage of those who 
properly filed protest petitions with regard to the ordinance con- 
stitutes twenty percent or more of the aggregate acreage with 
existing nonconforming off-premises signs. 

On discretionary review pursuant to N.C.G.S. 8 7A-31 of a unani- 
mous decision of the Court of Appeals, 145 N.C. App. 597, 551 S.E.2d 
508 (2001), affirming in part, reversing in part, and remanding in part 
an order for summary judgment entered 27 September 1999, by 
Caviness, J., in Superior Court, Buncombe County. Heard in the 
Supreme Court 11 March 2002. 
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Van Winkle, Buck, Wall, Starnes and Davis, PA., by Albert L. 
Sneed and Craig D. Justus, for plaintiff-appellant Morris 
Communications, Inc.; and Long, Parker, Warren & Jones, PA., 
by Robert B. Long, Jr., and Philip S. Anderson, for plaintiff- 
appellants Outdoor Communications, Inc., and Maple Cove, 
Inc. 

Roberts & Stevens, PA., by Sarah Patterson Brison Meldrum; 
Hamilton Gnskins Fay & Moon, PLLC, by Robert C. Stephens; 
and Robert W Oast, Jr., City Attorney, for defendant-appellee. 

ORR, Justice. 

This appeal arises from a dispute concerning a text amendment 
to a zoning ordinance enacted by defendant, the City of Asheville. 
Plaintiffs, whose general collective interest is in outdoor advertising 
signs that are directly affected by the amendment, argue that the 
City's actions were improper because the zoning change was 
approved without regard to applicable state legislative mandates. In 
particular, plaintiffs contend that the City improperly adopted the 
amendment at  issue without first considering the effect of protest 
petitions, timely filed under state law, from specific citizens affected 
by and opposed to the proposed zoning change. We agree. 

As introduction, a chronological overview of the City's off- 
premises sign regulations is instructive and reveals the following: In 
1977, the City adopted zoning rules that regulated the use of off- 
premises signs-in essence, signs used for the purpose of advertising 
a business, product, or service that are located in a place other than 
the site of the business being advertised. The regulations permitted 
such signs in all commercial and industrial zoning districts, subject to 
area (square footage) and height limitations. The regulations also 
provided that any existing signs that exceeded the area and height 
limitations by more than ten percent would be considered "noncon- 
forming." However, all existing, nonconforming signs were also 
"grandfathered" in by the regulations, allowing them to remain in 
place so  long as they were not significantly altered. 

The 1977 regulations stood until August of 1990, when the City 
enacted three relevant amendments. The substance of the changes 
included: (1) reducing the area and height limitations of all off- 
premises signs, (2) requiring that existing nonconforming signs 
either be brought into compliance or be removed (amortized) 
within five years, and (3) requiring that previously conforming 
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signs that were rendered nonconforming under the 1990 regulations 
either be brought into compliance or removed (amortized) within 
seven years. 

In 1995, the City again amended its regulations by allowing off- 
premises signs that conformed with the 1977 rules to avoid amortiza- 
tion requirements. The City then extended the protection for such 
signs in May 1997, when it repealed its zoning laws and enacted in 
their stead chapter 7 of the Unified Development Ordinance. 

Thus, in summary review, as of May 1997, all off-premises 
signs that were specifically rendered nonconforming by the 1990 
regulations were free to remain in perpetuity, absent significant 
alteration. 

However, just six months later, in November 1997, the City again 
changed its position on off-premkes signs and adopted, by a 4 to 3 
vote, a zoning amendment that effectively required all nonconform- 
ing, off-premises signs to be either brought into compliance with cur- 
rent regulations or removed by 26 November 2004. Asheville, N.C. 
Code of Ordinances 7-13-8(d:1(2) (Nov. 25, 1997) [hereinafter 
"Ordinance 2427"l. 

In response, plaintiffs filed suit, claiming that Ordinance 2427 had 
been enacted in violation of N.C.G.S. $ 5  160A-385 and 160A-386, 
thereby making it invalid. Specifically, plaintiffs contended: (1) pur- 
suant to the aforementioned statutes, the City was in timely receipt of 
the requisite petitions protesting Ordinance 2427 prior to its passage; 
(2) upon such timely receipt of an ample number of protest petitions 
opposing the ordinance, the city council was then required to reach a 
three-fourths favorable vote in order to pass Ordinance 2427; and (3) 
by failing to give effect to the ample number of timely filed protest 
petitions, the city council acted contrary to the mandates of the appli- 
cable statutes when it passed Ordinance 2427 by a simple majority 
vote. Plaintiffs moved for summary judgment on this issue, arguing 
that there was adequate documentary evidence showing that the city 
council's majority vote was invalid as a matter of law. The trial court 
ultimately granted the motion after concluding that plaintiffs had 
demonstrated that the timely filed protest petitions met the require- 
ment to trigger the three-fourths f<avorable vote. On appeal, the Court 
of Appeals reversed on the issue, holding that the trial court had used 
improper criteria in calculating the legal effect of the protest peti- 
tions filed with the City. The Court of Appeals then remanded the 
case to the trial court with instructions to recalculate the effect of the 
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protest petitions using a provided formula. Because plaintiffs cannot 
prevail under the formula mandated by the Court of Appeals, they 
petitioned this Court for further review. 

In their appeal to this Court, plaintiffs initially contend that the 
trial court correctly limited the class of lot owners included in the 
zoning change at issue to those immediately affected by any such 
change. Plaintiffs additionally argue that the Court of Appeals erred 
by expanding the trial court's class of lot owners to include those 
who might be affected if the City were to modify its zoning ordi- 
nances in the future. We agree with both contentions, and for the rea- 
sons outlined below, we expressly reverse those portions of the Court 
of Appeals' holding that may be construed to enlarge the class of lot 
owners included in the zoning change at issue beyond any lot owners 
who are subject to its immediate impact. 

The issue we confront appears to be one of first impression in 
this jurisdiction, and the controlling law can be generally summarized 
as follows: Under state law, when lot owners comprising at least 
twenty percent of the area subject to a proposed zoning amendment 
file protests opposing the proposed change, local governments are 
then required to approve such amendments by no less than a three- 
fourths favorable vote. We note, however, that it is not the overall 
process as described that is in dispute. Rather, the two-part question 
we must address focuses narrowly on a particular step in the process, 
namely, how to determine who, under the facts of this case, consti- 
tutes those persons affected by a zoning change and what constitutes 
twenty percent of their ranks. 

In the fall of 1997, the Asheville City Council made public a zon- 
ing amendment proposal concerning off-premises signs that did not 
conform to size restrictions. The amendment, Ordinance 2427, 
included a specific provision that would require all existing noncon- 
forming signs to either come into compliance or be removed by 25 
November 2004. At the time Ordinance 2427 was announced, numer- 
ous nonconforming, off-premises signs stood within the City's juris- 
diction, having been "grandfathered" in under zoning changes 
enacted in the past. 

Upon learning of the City's sunset proposal for the nonconform- 
ing signs, affected opponents of the ordinance (the "ownersn-those 
lot owners within "the area of lots included in the proposed change") 
banded together in order to oppose its passage. Acting pursuant to 
N.C .G.S. 4 160A-385, the group, including plaintiffs, submitted to the 
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City numerous petitions protesting the ordinance as proposed. Under 
the statute, if a certain percentage of affected property owners file 
protests against a proposed change, a three-fourths favorable vote by 
the city council is required to effect such change. Plaintiffs contend 
that the petitions filed represent a sufficient percentage to force a 
three-fourths vote. In order to assess their contention, we turn to the 
specific language of the statute, which reads as follows: 

Zoning regulations and restrictions and zone boundaries may 
from time to time be amended, supplemented, changed, modified 
or repealed. In case, however, of a protest against such change, 
signed by the owners of twenty percent (20%) or more . . . of the 
area of lots included in a proposed change, . . . an amendment 
shall not become effective except by the favorable vote of three- 
fourths of all the members of the city council. 

N.C.G.S. Q 160A-385(a) (1999). Thus, under the statutory provisions, 
we must ultimately determine whether the protest petitions filed with 
regard to Ordinance 2427 represent "owners of twenty percent (20%) 
or more . . . of the area of lots included in the proposed change."l 

In order to calculate a percentage of a particular group, we must 
first determine who comprises tlhe group itself. Here, the statute 
defines the group as "owners . . . of the area of lots included in the 
proposed change." The group, therefore, consists of persons or en- 
tities who own lots within the areas subject to the proposed change's 
effects. 

A careful reading of Ordinance 2427 reveals that the only imme- 
diate and actual effect of the proposed change at issue would be the 
elimination of existing, previously "grandfathered" signs that are also 
both nonconforming and off-premises. Thus, we preliminarily con- 
clude that only lot owners who had existing signs subject to the pro- 
posal qualify as members of the g,roup. A further inquiry as to what 
other lot owners might qualify for the group reveals there are none. 
Lot owners within the City's jurisdiction who have existing off- 
premises signs that comply with zoning rules fail to qualify for the 

1. We observe that the subject matter at issue here, i.e., nonconforming signs, 
does not readily lend itself to the general applicability of this statute, wherein the area 
of the lots affected is a determinative factor. The area of the lots "included in a pro- 
posed change" has little, if anything, to do with a nonconforming sign, which could as 
easily sit on a tiny strip of land as on a fiw-acre lot. 



IN THE SUPREME COURT 

MORRIS COMMUNICATIONS CORP. v. CITY OF ASHEVILLE 

[356 N.C. 103 (2002)) 

group because their signs conform, rendering their respective lots 
unaffected by the proposed change. Likewise, lot owners within the 
City's jurisdiction who are eligible to erect off-premises signs but who 
have not yet done so fail to qualify for the group because they have 
no existing signs at all, and thus their lots are also not "included in the 
proposed ~ h a n g e . " ~  Lastly, we consider whether all lot owners within 
areas zoned for off-premises signs should be made eligible for the 
group because unknown future actions by the city council may ren- 
der their once-conforming signs nonconforming. In our view, the 
prospect for an unspecified zoning change at some time in the 
future has no bearing on the circumstances here. At issue is an ordi- 
nance that, if enacted, triggers an immediate effect, namely, the 
required amortization of existing, off-premises signs that are noncon- 
forming. It has no effect whatsoever on any signs that may be erected 
and subsequently become nonconforming due to future changes in 
the ordinance. 

In Godfrey v. Zoning Bd. of Adjust. of Union Cty., 317 N.C. 51, 
344 S.E.2d 272 (1986), this Court concluded that a structure not in 
existence on the effective date of a zoning amendment does not con- 
stitute a nonconforming use, and adopted the view of the 
Pennsylvania Supreme Court, which said that "[blefore a supposed 
nonconforming use may be protected, it must exist somewhere out- 
side the property owner's mind." Id. at  57, 344 S.E.2d at 276 (quoting 
Cook u. Bensalem Township Bd. of Adjustment, 413 Pa. 175, 179, 196 
A.2d 327,330 (1963). Likewise, before a supposed nonconforming use 
may be eliminated, it must exist somewhere outside the zoning 
authority's mind. Therefore, property owners who can merely con- 
tend that their lots may be similarly affected in the future have no 
lots that are "included in the proposed change" at hand. As a result, 
such lot owners cannot be included in the group. To hold otherwise 
would require that a protest petition grouping consist of all lot own- 
ers within a zoning jurisdiction sine:, at any later time, a similar 
change affecting them could take place. Such an interpretation is 
obviously not what the General Assembly intended when it enacted 

2. We note, too, that lot owners located in areas permitting off-premises 
signs who either (1) have no off-premises signs, or (2) have only signs that conform 
to zoning rules cannot claim to be group eligible by virtue of a "grandfathered" right 
to erect nonconforming signs in the future. No lot owner possesses such a right un- 
der the city code. Past "grandfathering" pertained exclusively to existing signs that 
were both off-premises and nonconforming. Moreover. no provision of the code allows 
lot owners to erect off-premises signs that do not conform. Thus, with no option to 
erect nonconforming signs, such owners are without lots "included in the proposed 
change." 
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the protest petition statutes, which specifically refer to lot owners 
"included in the proposed change" at issue. 

A review of our tally shows then that for purposes of the statute, 
the group of lot owners included in the proposed change is limited to 
those select lot owners who ha.d existing, nonconforming, off- 
premises signs at the time Ordinance 2427 was announced. 

We recognize that determining the number of lot owners included 
in a proposed zoning change will not always necessitate such a 
detailed accounting of eligible protest petitioners. Simply put, the rel- 
evant portion of Ordinance 2427 deals directly with the amortization 
of in-place, off-premises signs that do not conform to size require- 
ments. The only signs affected by the ordinance's reach are those that 
have been previously "grandfathered" in by the City's zoning author- 
ity. As a result, only those lot owners who have such signs can be con- 
sidered as "included in [the] proposed change." Thus, in sum, we 
emphasize that this is less a complex case commanding resolu- 
tion through narrow statutory constructs than it is a case of narrow 
circumstance. 

Having determined then the formula for calculating those lot 
owners included in the proposed zoning change, we next turn to 
applying it to the appropriate owners in the instant case. However, 
from the outset, we note that a careful reading of the record renders 
this Court unable to do so based upon the evidence in the record. 
Most importantly, we are unable to ascertain from the record pre- 
cisely which lot owners are involved in the proposed change, an omis- 
sion that prevents us from calculating the requisite twenty percent of 
their number. At various points, the record reflects that there are 
seventy-eight existing signs that will b'e affected by the proposed 
change delineated in the ordinance at issue. However, the number of 
signs is of little practical use since the formula for calculating 
affected "grandfathered" owners is based on the acreage of their 
respective lots, not on the number of signs. As for determining the 
total acreage of lots "included in the proposed change," the numbers 
proffered by the parties and used by the Court of Appeals provide no 
assistance. Each of the parties and the Court of Appeals seem to 
agree that at the time of the proposed ordinance there were 4,928 
acres zoned to permit "off-premises" signs within the jurisdiction.3 All 

3. In its decision, the Court of Appe;& held that the 4,928-acre area zoned to 
permit off-premises signs also served as the total "area of lots included in the pro- 
posed change." The City, on appeal to this Court, concurs with the Court of Appeals 
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equally concur that, at the same time, there were 243.89 acres of lots 
on which such "off-premises" signs actually stood. However, neither 
figure is adequate for purposes of determining which lots were 
included in the proposed change because the figure needed must be 
drawn from those lots supporting existing "off-premises" signs that 
are also nonconforming, the only group of signs immediately 
affected by the relevant portions of Ordinance 2427. 

Even the trial court was not immune from adding to the confu- 
sion. In its order granting partial summary judgment in favor of plain- 
tiffs, the trial court described the area included in the proposed 
change as "the lots upon which off-premises signs affected by the 
seven (7) year amortization provisions of Ordinance 2427 were 
located at the time of its passage." While we recognize that the trial 
court's description of the areas impacted by the ordinance ostensibly 
encompasses the thrust of this Court's parameters, we also note that 
the order is silent as to a tally of the acreage of lots so qualified. Thus, 
despite the efforts of all involved, we are still left without the num- 
bers necessary to apply the required formula. As a result, in order to 
proceed with the reenactment of the ordinance, the City would have 
to make the following preliminary calculations: (I)  determine, first, 
the aggregate acreage of lots with existing nonconforming, off- 
premises signs within the jurisdiction; (2) total the aggregate acreage 
of those owners who properly filed protest petitions with regard to 
the ~ r d i n a n c e ; ~  and (3) determine if the percentage of those who 
properly filed protest petitions with regard to the ordinance consti- 
tutes twenty percent or more of the aggregate acreage with existing 
nonconforming, off-premises signs (as calculated in number (I),  
above). 

The answers to the three calculations can then collectively serve 
to provide the City with the information it needs in order to proceed 
with its enactment of the proposed ordinance, namely whether: (1) 
plaintiffs have satisfied the requirements of the protest petition 
statute, and (2) the city council is required to reach a three-fourths 
vote in order to enact the proposed ordinance. 

holding and urges us to adopt the 4,928-acre zone as the basis for our calculations. 
We decline to do so, however, for the reasons cited in the remainder of part I of this 
opinion. 

4. The guidelines for determining the accuracy, sufficiency and timeliness of 
protest petitions is detailed in part I1 of this opinion, supra. 
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We next examine the issue of whether the City failed to carry out 
its "affirmative duty to determine the sufficiency, timeliness, and per- 
centage of the protest [petitions] and to call forthe vote that the law 
required." Unruh v. City of Ashcville, 97 N.C. App. 287, 290, 388 
S.E.2d. 235,237, disc. rev. denied, 326 N.C. 487,391 S.E.2d 813 (1990). 
In essence, Unruh spells out a zoning authority's responsibilities for 
any petitions that may be filed in opposition to a proposed zoning 
change. Upon receipt of such petitions, a zoning authority, or its 
agents, is obliged to log them, to determine whether they were timely 
filed, and to make calculations aimed at determining whether the 
number of petitions received constitute an adequate protest group. 
See generally id. ; see also N.C.G.S. § 160A-385(a). 

In the case sub judice, the trial court concluded that there were 
lingering disputes as to "whether c r  not the City of Asheville carried 
out its duties under the protest petition law as mandated by Unruh." 
As a consequence of so finding, the trial court ordered that such dis- 
putes must be resolved at trial, and further ordered that evidence or 
argument "as to the validity of the protest petitions" could not be 
foreclosed. Upon review of the trial court's order, the Court of 
Appeals unanimously concluded that "we cannot hold as a matter of 
law that the City failed to meet its affirmative duties under Unruh." 
Morris Com,mu,nications Corp. v. City of Asheville, 145 N.C. App. 
597, 608, 551 S.E.2d 508, 516 (2001). Thus, to this point, the issue of 
whether the City met its Unruh obligations has yet to be decided. 

We note from the outset that the question of whether or not 
the City has satisfied its affirmative duties under Unruh is a corollary 
of the primary issue in this case Were the protest petitions filed 
sufficient to force the City into a three-fourths favorable vote in 
order to effect the proposed zoning change? We also note that the 
proper application of the formula outlined in part I, supra, will simul- 
taneously provide the evidence needed to show whether a zoning 
authority has indeed met its Unmh obligations, which are to deter- 
mine (1) the sufficiency, (2) the timeliness, and (3) the percentage of 
the protest petitions on file. Unruh, 97 N.C. App. at 290, 388 S.E.2d. 
at 237. 

Once the City calculates the total acreage of those affected by the 
proposed change, using the formula as outlined in part I, supra, it 
must next determine if the protest petitions on file constitute the nec- 
essary twenty percent minimum of that total acreage. Thus, for pur- 
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poses of Unmh, the "percentage of the protest petitions" will then be 
determined, which in turn allows for a calculation as to whether that 
percentage is quantitatively sufficient to warrant a three-fourths vote 
in order to enact the zoning change. Moreover, the process of impos- 
ing the formula as described in part I, supra, simultaneously forces 
the City to assess "the accuracy of the petitionsn-thereby fulfilling 
the Unmh requirement that all protest petitions prove qualitatively 
sufficient-by weeding out any petitions from persons who do not 
qualify under the protester criteria. See id. (holding that it is the zon- 
ing authority's statutory duty to conduct such petition evaluations); 
see also N.C.G.S. 5 160A-385 (providing that qualifying protesters are 
expressly limited to those persons "included in the proposed 
change"); and part I of this opinion, supra (describing, for the pur- 
poses of this case, the process of how persons may be qualified as 
being "included in the proposed change" under Ordinance 2427). In 
general, such evaluations for qualitative sufficiency will also include 
assessing the timeliness of protest petitions received, but it was not 
necessary to conduct such an inquiry in the instant case because both 
parties conceded that the petitions on record were received by the 
City in timely fashion. 

With regard to the petitions at issue, the City has heretofore sat- 
isfied only the timeliness prong of the Unmh inquiry. The formula for 
determining their accuracy, as supplied in part I, supra, has never 
even been applied to the petitions at issue. As a result, the City has 
failed to meet its affirmative duty to determine either the sujficiency 
or percentage of the protest petitions submitted, an abrogation that 
necessarily "render[s] the [enacted] ordinance invalid on its face." 
See Unmh, 97 N.C. App. at 290, 388 S.E.2d at 237 (concluding that 
the protest petition statute plainly provides that a comprehensive 
review of protest petitions shall include an assessment of their 
"timeliness," "sufficiency," and "percentage," and holding that a zon- 
ing entity's failure to conduct such inquiry into submitted protest 
petitions invalidates the ordinance as enacted). Thus, because the 
City here conducted both an incomplete and inaccurate review of 
the submitted petitions protesting the ordinance at issue, we reverse 
the Court of Appeals and hold that any and all portions of Or- 
dinance 2427 that impose compliance deadlines on existing non- 
conforming, off-premises signs are invalid as enacted by a 4 to 3 vote 
of the city council. 

REVERSED. 
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JOHN MALLOY, D/B/A THE DOGWOOD GUN CLUB v. ROY COOPER, ATTORNEY GENERAL 
FOR THE STATE OF NORTH CAROLINA; DAVID R. WATERS, DISTRICT ATTORNEY FOR THE 

~ T H  PROSECUTORIAL DISTRICT; DAVID S. SMITH, SHERIFF OF GRANVILLE COUNTY; 
STATE O F  NORTH CAROLINA 

No. 595PA01 

(Filed 28 June 2002) 

Declaratory Judgments-constitutionality of criminal statute- 
jurisdiction 

The trial court had .iuris;diction to grant a declaratory 
judgment determining the constitutionality of the cruelty to ani- 
mals statute, N.C.G.S. 3 14-360, prior to prosecution where the 
district attorney notified plaintiff that he considered plaintiff's 
annual pigeon shoot to be a violation of the statute. The case 
presents an actual controversy between parties with adverse 
interests and plaintiff sufficiently alleged imminent prosecution 
and that he stands to lose funda.menta1 human rights and property 
interests if the statute is enforced and is later determined to be 
unconstitutional. 

On writ of certiorari pursuant to N.C.G.S. 5 7A-32(b) of a unani- 
mous decision of the Court of Appeals, 146 N.C. App. 66, 551 S.E.2d 
911 (2001), reversing an order entered 9 May 2000 by Spencer, J., in 
Superior Court, Granville County. Heard in the Supreme Court 15 
April 2002. 

Thaw-ington Smith,  L.L.P., by Roger W Smith;  and Greenberg 
Traurig, LLP, by C. Allen Foster, for plaintiff-appellant. 

Roy Cooper, Attorney General, by John J. Aldridge, 111, Special 
Deputy Attorney General, for defendant-appellees Roy Cooper, 
Attorney General for the Stote of North Carolina; David R. 
Waters, District Attorney for the 9th Prosecutorial District; and 
the State of North Carolina. 

Parker, Poe, Adams & Bemstein,  L.L.P., by Cynthia L. Wittmer, 
on  behalf of the North Carolina Network for Animals; Justice 
for Animals; the Fund for Animals, Inc.; and the Humane 
Society of the United States, amic i  curiae. 
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PARKER, Justice. 

On 3 March 1999 plaintiff instituted this action for declaratory 
judgment against defendants Roy Cooper', Attorney General for the 
State of North Carolina; David R. Waters, District Attorney for the 
Ninth Prosecutorial District; David S. Smith, Sheriff of Granville 
County; and the State of North Carolina. The issue before this Court 
is whether the Court of Appeals erred in holding that the trial court 
lacked jurisdiction and should have dismissed plaintiff's declaratory 
judgment action under North Carolina Rule of Civil Procedure 
12(b)(l). The uncontroverted facts are as follows. 

Plaintiff is a resident of Granville County, North Carolina, and 
owns an unincorporated business operating under the name 
"Dogwood Gun Club." Twice a year plaintiff sponsors a pigeon 
shoot, known as "The Dogwood Invitational," on his private land in 
Granville County. Plaintiff has sponsored, organized, and operated 
the pigeon shoots since 1987. Contestants participate by invitation 
only, and each contestant pays $275.00 per day to participate. 
According to plaintiff's response to interrogatories, the pigeon shoot 
is conducted as follows: "Each contestant faces a ring. Inside the ring 
are a number of boxes which are opened on cue. An individual ferel 
[sic] pigeon flies from a particular box. The feral pigeon serves as a 
target at which the contestant shoots." The last two pigeon shoots 
conducted before institution of this action utilized approximately 
40,000 pigeons each. Pigeons that are killed by the contestants are 
buried, whereas pigeons that are merely injured are "dispatched 
promptly" and buried. Plaintiff claims to have spent $500,000 in capi- 
tal improvements to his land to further the pigeon shoots and further 
claims that the pigeon shoots provide approximately fifty percent of 
his net income. 

In response to interrogatories, plaintiff answered that the Dis- 
trict Attorney for the Ninth Prosecutorial District, which covers 
Granville County, "notified the Plaintiff, through counsel, that he 
considers the conduct at the Dogwood Invitational to be in violation 
of amended N.C.G.S. 5 14-360 [entitled "Cruelty to animals; construc- 
tion of section"] and that if given the opportunity, he will prosecute 
the Plaintiff." Thus, the District Attorney appears to have determined 

1. The complaint names "Michael F. Easley, Attorney General for the State of 
North Carolina," as a defendant. However, as Michael F. Easley no longer holds that 
office, Roy Cooper, the current Attorney General, is automatically substituted as a 
party pursuant to Rule 38(c) of the North Carolina Rules of Appellate procedure. 
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that the 1998 amendments to the statute, see Act of Oct. 30, 1998, ch. 
212, sec. 17.16(c), 1997 N.C. Sess. Laws 937, 1192, brought plaintiff's 
pigeon shoots within the purview of the statute. After re- 
ceiving this threat of prosecution, plaintiff filed the complaint for 
declaratory judgment praying the tri.al court to declare that plaintiff's 
pigeon shoots do not violate the stakute; that the statute is unconsti- 
tutional as applied to plaintiff; that the statute is unconstitutionally 
vague; and that defendants be enjoined from enforcing the statute 
against plaintiff. 

On 9 May 2000 the trial court denied defendants' motion to dis- 
miss pursuant to North Carolina Rules of Civil Procedure 12(b)(l) 
and 12(b)(6), and for summary judginent pursuant to Rule 56 as to the 
misdemeanor portion of N.C.G.S. 14-360. Further, the trial court 
granted summary judgment in favor of plaintiff as to the mis- 
demeanor portion of N.C.G.S. 3 14-360, decreeing that portion 
"constitutionally deficient and void." Accordingly, the trial court 
permanently enjoined defendants firom enforcing that portion of the 
statute against plaintiff. 

A unanimous panel of the Coilrt of Appeals reversed the trial 
court's ruling. Malloy v. EasLey, 146 N.C. App. 66, 74, 551 S.E.2d 91 1, 
916 (2001). The Court of Appeals held that the action was beyond the 
scope of the Declaratory Judgment Act, N.C.G.S. ch. 1, art. 26 (2001), 
and, therefore, should have been dilsmissed pursuant to Rule 12(b)(l) 
of the North Carolina Rules of Civil Procedure. Malloy, 146 N.C. App. 
at  74, 551 S.E.2d at 916. In reaching its holding, the Court of Appeals 
determined that the issues raised "necessarily involve questions of 
fact as well as questions of law," id. at 72, 551 S.E.2d at 915, and that 
plaintiff failed to establish that prosecution would result in loss of 
fundamental human rights or property interests, id. at 73, 551 S.E.2d 
at 915-16. This Court allowed plaintiff's petition for writ of certiorari 
to review the decision of the Court of Appeals. 

The sole issue before this Court is whether jurisdiction exists to 
grant a declaratory judgment regarding the constitutionality of the 
statute in question. Whether a court has jurisdiction is a question of 
law determinable by this Court on appeal. See, e.g., Union Carbide 
Corp. v. Davis, 253 N.C. 324,327, 116 S.E.2d 792, 794 (1960); see also 
Lemmerman v. A.27 Williams Oil Co., 318 N.C. 577, 580, 350 S.E.2d 
83, 85 (1986). The Declaratory Judgment Act states that courts "shall 
have power to declare rights, status, and other legal relations, 
whether or not further relief is or could be claimed." N.C.G.S. Q 1-253. 
Accordingly, any person "whose rights, status or other legal relations 
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are affected by a statute . . . may have determined any question of 
construction or validity arising under the . . . statute . . . and obtain a 
declaration of rights, status, or other legal relations thereunder." 
N.C.G.S. Q 1-254. 

However, " 'the apparent broad terms of the [Declaratory 
Judgment Act] do not confer upon the court unlimited jurisdiction of 
a merely advisory nature to construe and declare the law.' " State ex 
rel. Edmisten v. Tucker, 312 N.C. 326, 338,323 S.E.2d 294,303 (1984) 
(quoting Town of Dyon v. Duke Power Co., 222 N.C. 200, 203, 22 
S.E.2d 450, 452 (1942)). Thus, "jurisdiction under the Declaratory 
Judgment Act may be invoked only in a case in which there is an 
actual or real existing controversy between parties having adverse 
interests in the matter in dispute." Tucker, 312 N.C. at 338, 323 S.E.2d 
at 303. 

Persons directly and adversely affected by the decision may 
be expected to analyze and bring to the attention of the court all 
facets of a legal problem. Clear and sound judicial decisions may 
be expected when specific legal problems are tested by fire in the 
crucible of actual controversy. So-called friendly suits, where, 
regardless of form, all parties seek the same result, are "quick- 
sands of the law." 

City of Greensboro v. Wall, 247 N.C. 516, 520, 101 S.E.2d 413, 416-17 
(1958). 

The case before us presents an actual existing controversy 
between parties with adverse interests. The uncontroverted evidence 
shows that plaintiff conducted the pigeon shoots in a substantially 
identical manner twice a year for twelve years before filing this 
action. No question is in dispute about the birds used-how they are 
gathered, how the actual shooting is conducted, how the birds are 
killed, and how the birds are disposed of. Nor is any other material 
fact in dispute. Given that the uncontroverted evidence shows that 
plaintiff has conducted the pigeon shoots in the same manner for 
such an extended period of time, and with such regularity and fre- 
quency, this controversy rises above mere speculation that he will 
conduct the pigeon shoots in the same manner in the future. Thus, 
this case presents a concrete and real controversy, as opposed to 
mere speculation as to future conduct; therefore, plaintiff is not 
seeking an advisory opinion from this Court. 

Likewise, the record is clear that the parties have adverse inter- 
ests. Plaintiff, given the amount of money he has invested in the 
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pigeon shoots and the amount of income he derives therefrom, is sit- 
uated to advocate strongly his position that the statute is unconstitu- 
tional. Likewise, defendants, who represent the State and are charged 
with enforcing its laws, are situated to advocate strongly that the 
statute is constitutional. Thus, the basic requirement of a real contro- 
versy between parties with adverse interests is satisfied in this case. 

However, even when an actual controversy exists between 
adverse parties, declaratory judgment is not generally available to 
challenge the constitutionality of a criminal statute. See, e.g., Tucker, 
312 N.C. at 349, 323 S.E.2d at 309 (''11; is widely held that a declaratory 
judgment is not available to restrain enforcement of a criminal pros- 
ecution," especially where a criminal action is already pending.); 
Jernigan v. State, 279 N.C. 556, 560, 184 S.E.2d 259, 263 (1971) ("A 
declaratory judgment is a civil remedy which may not be resorted to 
to try ordinary matters of guilt or innocence."); Chadwick v. Salter, 
254 N.C. 389, 394, 119 S.E.2d 158, 182 (1961) ("Ordinarily, the consti- 
tutionality of a statute . . . will not be determined in an action to 
enjoin its enforcement."). Nevertheless, a declaratory judgment 
action to determine the constitutionality of a criminal statute prior to 
prosecution is not completely barred. For example, in Calcutt v. 
McGeachy, 213 N.C. 1, 195 S.E. 49 (1!338), the plaintiff, a manufacturer 
and distributer of amusement machines, was threatened with prose- 
cution under a statute making possession of slot machines illegal and 
authorizing their seizure by authorities. Id. at 4, 195 S.E. at 49-50. The 
Court, noting that the plaintiff's action was proper under the 
Declaratory Judgment Act, determined that the statute in question 
was constitutional. Id.  at 4, 9, 195 S.E. at 49, 54. 

This Court has enunciated what a plaintiff must show in 
order to seek a declaratory judginent that a criminal statute is 
unconstitutional. 

The key to whether or not declaratory relief is available to deter- 
mine the constitutionality of a criminal statute is whether the 
plaintiff can demonstrate that a criminal prosecution is immi- 
nent or threatened, and that he stands to suffer the loss of either 
fundamental human rights or property interests if the criminal 
prosecution is begun and the criminal statute is enforced. 

Tucker, 312 N.C. at 350, 323 S.E.2d at 310. 

We agree with the Court of Appeals' holding that "the record does 
establish that the State has threatened plaintiff with prosecution 
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under the statute if plaintiff hosts a subsequent pigeon shoot." 
Malloy, 146 N.C. App. at  72, 551 S.E.2d at 915. Plaintiff stated in 
response to interrogatories that the District Attorney "notified the 
Plaintiff, through counsel, that he considers the conduct at the 
Dogwood Invitational to be in violation of amended N.C.G.S. 3 14-360 
and that if given the opportunity, he will prosecute the Plaintiff." 
This unrefuted allegation clearly satisfies plaintiff's burden to allege 
imminent or threatened prosecution. 

However, the Court of Appeals incorrectly held that plaintiff 
failed to show that he stands to suffer the loss of either fundamental 
human rights or property interests if the prosecution is begun and the 
criminal statute is enforced. Id. at 73, 551 S.E.2d at 915-16. 

This Court has held that "[aln Act will be declared unconstitu- 
tional and its enforcement will be enjoined when it clearly appears 
either that property or fundamental human rights are denied in viola- 
tion of constitutional guarantees." Roller v. Allen, 245 N.C. 516, 518, 
96 S.E.2d 851, 854 (1957), quoted i n  Jernigan, 279 N.C. at 562, 184 
S.E.2d at 264 (applying Roller to declaratory judgment action regard- 
ing a penal statute). After announcing this right, the Court in Roller 
immediately explained that " '[tlhe right to conduct a lawful business, 
or to earn a livelihood, is regarded as fundamental.' " Roller, 245 N.C. 
at 518-19, 96 S.E.2d at 854 (quoting McComzick v. Proctor, 217 N.C. 
23, 31, 6 S.E.2d 870, 876 (1940) (Stacy, C.J., concurring)). Thus, if 
plaintiff can show that the statute's enforcement, if unconstitutional, 
will deny him his fundamental right to conduct a lawful business or 
to earn a livelihood, this second criterion is satisfied. 

Plaintiff alleges that he receives fifty percent of his income from 
conducting the pigeon shoots. Furthermore, he alleges that he has 
expended $500,000 in capital improvements to his land in furtherance 
of the pigeon shoots. Based on these facts, the pigeon shoots consti- 
tute a substantial portion of plaintiff's livelihood. If the statute is, 
indeed, unconstitutional, then its enforcement will deny plaintiff his 
fundamental right to conduct a lawful business. Thus, as to plaintiff's 
claims that the statute is unconstitutionally vague and overbroad, 
that the statute permits an unconstitutional delegation of legislative 
power, and that the unconstitutional portions of the statute are not 
severable from the remainder of the statute, plaintiff has sufficiently 
alleged facts to establish the second criterion. 

The rationale of the Court of Appeals on this issue is unper- 
suasive. The Court of Appeals held that, if the statute is con- 
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stitutional, plaintiff's fundamental rights are not violated by enforce- 
ment of the statute. Conversely, if the statute is unconstitutional, 
plaintiff's fundamental rights will be vindicated at trial as the statute 
will be held unconstitutional. This analysis is not consistent with this 
Court's language in Jernigan, where the Court acknowledged the 
possibility of granting declaratory judgment where an unconstitu- 
tional statute impinges upon a fundamental right. Jernigan, 279 N.C. 
at 562, 184 S.E.2d at 264. Accordingly, we reject the Court of Appeals' 
rationale. 

Moreover, we note that plaintiff has also demonstrated that he 
stands to suffer the loss of property rights if the statute is enforced. 
In holding that no property interest is at stake, the Court of Appeals 
reasoned that the statute did not authorize confiscation or removal of 
plaintiff's property and, thus, under Chadwick, 254 N.C. 389, 119 
S.E.2d 158, no property interests are implicated. Malloy, 146 N.C. 
App. at 73, 551 S.E.2d at 915. We disagree with the Court of Appeals' 
application of Chadwick. In Chadwick, the plaintiffs owned cattle 
that roamed unrestrained on property on the Outer Banks not owned 
by the plaintiffs. Chadwick, 254 N.C. at 394, 119 S.E.2d at 162. The 
plaintiffs challenged a 1957 act allowing for prosecution of the owner 
of freely roaming cattle and a 1959 act allowing for confiscation of 
freely roaming cattle. Id. at 390, 1161 S.E.2d at 159. The Court, noting 
that the plaintiffs did not own the land where the cattle roamed, held 
that declaratory judgment as to the 1957 act was improper as that act 
allowed for prosecution only ratheir than confiscation of the cattle. 
Id. at 394-95, 119 S.E.2d at 162. The Court then held that declaratory 
judgment as to the constitutionality of the 1959 Act was appropriate 
as that act allowed for the immedia1;e confiscation of the cattle with- 
out any judicial process. Id. at 396, 119 S.E.2d at 163. 

Thus, the Court considered the property interest in question to be 
possession of the cattle. So long as possession of the cattle was not 
at issue, no property right was at issue. Accordingly, the Court held 
that declaratory judgment' was not appropriate for the 1957 act 
(which did not authorize seizure of the cattle) but was appro- 
priate for the 1959 act (which (allowed seizure of the cattle). 
Assuming arguendo that Chadwick mandates that the only property 
interest which may sustain a declaratory judgment action is the right 
of possession, such a mandate is limited, upon the facts of that case, 
to chattel. As the rights of a landowner were not at issue in 
Chadwick, the opinion sheds no 1:lght upon whether, in a case in- 
volving land, possession of the land is the only property interest 
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triggering jurisdiction for declaratory judgment or whether the 
owner's use of that land is also a triggering property interest. We hold 
that usage of one's land is a property interest sufficient to invoke 
declaratory judgment. 

The Court of Appeals further held that this Court's opinion in 
Jernigan mandates that declaratory judgment is appropriate only 
where the case presents no questions of fact. Malloy, 146 N.C. App. at 
72, 551 S.E.2d at 915. However, the portion of Jernigan cited by the 
Court of Appeals, and relied upon by defendants in their brief, deals 
with the impropriety of declaratory judgment actions when prosecu- 
tion has already begun. Jemigan,  279 N.C. at 560-61, 184 S.E.2d at 
263. In that context, the Court in Jernigan quoted a New York case 
which stated that the rationale prohibiting declaratory judgment 
where prosecution has already begun is inapplicable where the " 'cru- 
cial question is one of law, since the question of law will be decided 
by the court in any event and not by the triers of the facts.' " Id. 
(quoting Bunis v. Conzuay, 17 A.D.2d 207, 208, 234 N.Y.S.2d 435, 437 
(N.Y. App. Div. 1962)). Thus, while Jernigan stands for the proposi- 
tion that declaratory judgment may be appropriate when prosecution 
is pending if only questions of law are at issue, it does not create a 
requirement that all declaratory judgment actions present only 
questions of law. 

In summary, we hold that this case presents an actual controversy 
between parties with adverse interests. Furthermore, plaintiff has 
sufficiently alleged imminent prosecution and that he stands to lose 
fundamental human rights and property interests if the statute is 
enforced and is later determined to be unconstitutional. Accord- 
ingly, the trial court properly denied defendants' motion to dismiss 
pursuant to Rule 12(b)(l). We, therefore, remand this case to 
the Court of Appeals for decision on the merits of the underlying 
action. 

REVERSED. 
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STATE O F  NORTH CAROLINA v. JAMES R. WOODS 

No. 667,101 

(Filed 28 June 2002) 

Appeal pursuant to N.C,.G.S. 9 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 146 N.C. App. 686, 554 S.E.2d 
383 (2001), affirming an order entered 16 May 2000 by Smith (W. 
Osmond, 111), J., in Superior Court, Caswell County. Heard in the 
Supreme Court 15 May 2002. 

Roy Cooper, Attorney General, by John G. Barnwell, Assistant 
Attorney General, for the State. 

George B. Daniel, PA.  b y  John M. Th,omas, for defendant- 
appellant. 

PER CURIAM. 

AFFIRMED. 
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STATE OF NORTH CAROLINA v. EGAN LARKE TABRON 

No. 686PA01 

(Filed 28 June 2002) 

On discretionary review pursuant to N.C.G.S. 8 7A-31 of a unani- 
mous decision of the Court of Appeals, 147 N.C. App. 303, 556 S.E.2d 
584 (2001), finding no error as to  one judgment and vacating a second 
judgment, both judgments entered by Hight, J., on 11 May 2000 in 
Superior Court, Wake County. Heard in the Supreme Court 14 May 
2002. 

Roy Cooper, Attorney General, by Kathryn J. Thomas, Assistant 
Attorney General, for the State-appellant. 

John T Hall for defendant-appellee. 

PER CURIAM. 

DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 
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CITY OF NEW BERN, A MUNICIPAL CORPORATION V. CARTERET-CRAVEN ELECTRIC 
MEMBERSHIP CORPORATION 

No. 450PAOl 

(Filed 16 August 2002) 

Utilities- competing electric companies-two buildings- 
premises-separate meterinlg 

The trial court erred by concluding that a new veterinary 
hospital building constructed hy an electric customer remained 
part of an existing adjoining premises for purposes of N.C.G.S. 
$ 8  160A-331 and 160A-332 requiring continued electric service 
from plaintiff original supplier, because the new building became 
a new premises initially requiring electric services under the 
terms of the Electric Territorial Act of 1965 and thus was eligible 
to receive electric service from a new supplier that the customer 
chose such as defendant based on the facts that: (1) the new hos- 
pital building throughout all relevant periods was and today 
remains separately metered, and the charges for its electrical 
service were calculated independently of charges for service to 
the old hospital building; (2) the question or fact of duplication of 
lines is irrelevant since from the outset both parties had lines well 
within three hundred feet of both buildings, with defendant's 
lines being closest to the new building, and the customer is 
located within a municipality without a primary supplier; (3) the 
use of the same address for both premises was merely a request 
granted by the post office, and the fact that both buildings used 
the same level of electric service is not material; (4) there is no 
evidence that the veterinarians constructed an entirely new clinic 
for the purpose of facilitating a change in electric service, and 
there is no evidence that defendant took part in any improper 
action to induce the hospital to switch providers; and ( 5 )  written 
consent under N.C.G.S. Q 160A-332(a)(3) is only required for a 
change in service to the same premises, and there are only two 
secondary suppliers involved. 

On discretionary review pursuant to N.C.G.S. $ 7A-31 of a unani- 
mous decision of the Court of Appeals, 145 N.C. App. 140, 548 S.E.2d 
845 (2001), affirming an order for summary judgment entered by 
Ragan, J., on 8 March 2000 in Superior Court, Craven County. Heard 
in the Supreme Court 12 February 2002. 
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Poyner & Spruill LLP, by Nancy B. Essex and Gregory S.Camp; 
and J. Phil Carlton, for plaintiff-appellee. 

Taylor & Taylor, by Nelson W Taylor, 111, for defendant- 
appellant. 

Poyner & Spruill LLP, by Richard J. Rose, on behalf of 
ElectriCities of North Carolina, Inc., amicus curiae. 

North Carolina Electric Membership Corporation, by Susan 
Barry, Associate General Counsel, and Robert B. Schwentker, 
General Counsel, amicus cu.1-iae. 

Adams Kleemeier Hagan Hannah & Fouts, by R. Havper 
Heckman and Gregory T Higgins, on behalf of Duke Energy 
Corporation, anticus curiae. 

LAKE, Chief Justice. 

The question presented for review in this case is whether a new 
building constructed by an electric customer remained part of an 
existing, adjoining "premises" requiring continued electric service 
from its original supplier, or whether such building became a 
"premises initially requiring electric service" under the terms of the 
Electric Territorial Assignment Act of 1965 (the "Electric Act"), and 
thus was eligible to receive electric service from a new supplier, 
Carteret-Craven Electric Membership Corporation. See N.C.G.S. 
9: 160A-332(a)(3) (2001). The Court of Appeals affirmed the trial 
court, holding that the new building was part of the existing 
"premises" and that the existing service provider, the City of New 
Bern, therefore retained its exclusive right to provide electric service 
to the electric customer. City oj-New Bern v. Carteret-Craven Elec. 
Membership COT?., 145 N.C. App. 140, 145-46, 548 S.E.2d 845, 848-49 
(2001). For the reasons set forth below, we conclude otherwise and 
reverse the decision of the Court of Appeals. 

This dispute revolves around the question of which electric serv- 
ice provider maintains the right to provide electric service to the 
Havelock Animal Hospital in Havelock, North Carolina. Havelock is a 
municipal corporation located in Craven County, North Carolina, 
which does not own or operate its own municipal electric system. 
Plaintiff City of New Bern is a municipal corporation in Craven 
County that owns and operates a municipal electric distribution sys- 
tem. See N.C.G.S. $ 160A-312 (2001). Defendant Carteret-Craven 
Electric Membership Corporation ("CCEMC") is an electric member- 
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ship cooperative organized pursuant to chapter 117, article 2 of the 
North Carolina General Statutes, titled "Electric Membership 
Corporations," and authorized under N.C.G.S. 5 117-18 to contract 
for the sale of electricity. Both plaintiff and defendant serve cus- 
tomers in Havelock, which is 1ocal;ed approximately sixteen miles 
from New Bern. 

In the late 1950s, plaintiff began providing electric service to a 
veterinary clinic located in Havelock at 415 Miller Boulevard and 
owned at that time by Dr. Rodman Lmcaster, D.V.M. Sometime during 
the 1970s, Dr. William P. McClees, Jr., D.V.M., operated a veterinary 
clinic at this location and first leased and later bought the building in 
1978. Thereafter, Dr. McClees formed a corporation, the Havelock 
Animal Hospital, with Dr. Larry S. Pml, Jr., D.V.M., to operate the vet- 
erinary practice, and a partnership, the Havelock Animal Clinic, to 
own the real estate used by the hospital. 

In 1986, the partnership bought from Vance and Ruth Harrington 
property located adjacent to the existing hospital. In October 1995, 
the two veterinarians began construction of a new hospital building 
located entirely on the land purchased from the Harringtons. Workers 
completed construction of this budding in the autumn of 1996. In 
order to avoid the expenses of printing new stationery and of chang- 
ing their advertisements, the clinic received permission from the 
post office to use the old address, 415 Miller Boulevard, for the new 
building even though it is actually located at a different, adjoining 
location, at 413 Miller Boulevard. 

Plaintiff City of New Bern provided electric service to the old 
building. After construction began on the new building, Dr. Paul con- 
tacted defendant CCEMC and asked that it provide service to the new 
building. In March 1996, the hospital filed a membership application 
with CCEMC, and CCEMC began supplying electric service to the 
new building. At this time, only some x-ray equipment was located in 
the new building. During the construction of the new building, the 
veterinarians continued to work out of their old building. In August 
1996, the doctors moved all operations except the kennel into the 
new building. The doctors moved the kennel in September 1996. 
Plaintiff discontinued electric sellice to the old building on 24 
September 1996, at the request of the doctors. In February 1997, the 
doctors demolished the older building. From March until September 
1996, the two buildings were separately billed and metered, and the 
charges for electric power were calculated independently for each of 
the buildings. 
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At the time construction of the new clinic began in October 1995, 
both plaintiff and defendant had existing electric lines located so that 
the new building was entirely within three hundred feet of each 
party's lines. The municipality of Havelock has never issued a fran- 
chise to any electric company or supplier. Both parties agree that 
each is a "secondary supplier" for Havelock, as such term is defined 
under the Electric Act,. "Secondary supplier" is there defined as "a 
person, firm, or corporation that furnishes electricity at retail to one 
or more consumers other than itself within the limits of a city but is 
not a primary supplier." N.C.G.S. 5 160A-331(5) (2001). 

On 20 January 1999, New Bern brought this action against 
CCEMC, alleging that defendant had violated plaintiff's exclusive 
statutory right to provide electric service to the hospital. Plaintiff 
requested a permanent injunction and sought damages. On 18 
February 1999, defendant filed its answer to the complaint denying 
that plaintiff had an exclusive right to serve the hospital. On 21 
December 1999, plaintiff filed a motion for summary judgment. On 8 
March 2000, the trial court entered an order granting partial summary 
judgment for plaintiff. In its order, the trial court enjoined defendant 
from providing electric service to the clinic and ordered it to discon- 
nect its service. The trial court also held that plaintiff should begin 
service to the clinic within fourteen days from entry of the order. The 
trial court ordered that plaintiff recover damages from defendant in 
an amount to be determined at a subsequent trial on the issue. 

Defendant filed its notice of appeal on 16 March 2000. On 9 May 
2000, the trial court entered an order suspending execution and 
enforcement of the order granting partial summary judgment until a 
final decision of this matter on appeal, and defendant posted a bond 
in the amount of $3,000 for the payment of such costs and damages 
as might be incurred or suffered by plaintiff if it should be found to 
be wrongfully injured by that order. The Court of Appeals affirmed 
the trial court's decision, and this Court subsequently granted defend- 
ant's petition for discretionary review. 

Thus, the fact-specific question before this Court is whether 
plaintiff New Bern possesses the exclusive statutory right to provide 
electric service to the veterinary hospital now operating in its new 
building. Plaintiff contends that the Court of Appeals correctly deter- 
mined that both the old and the new hospital buildings constitute the 
same "premises" for purposes of N.C.G.S. $ 5  160A-331 and 160A-332, 
and therefore plaintiff has the exclusive right to provide electric serv- 
ice to the clinic. Defendant counters that the new hospital building is 
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part of a separate "premises," and thus, it may provide electric serv- 
ice to the clinic pursuant to the doctors' request. We agree with 
defendant and hold that under the specific facts of this case, the cus- 
tomer hospital, pursuant to the Electric Act, was free to choose 
CCEMC to provide its electric service. 

Chapter 160A, article 16, part 2 of the Electric Act, en- 
titled "Electric Service in Urban Areas," and codified at N.C.G.S. 
8s 160A-331 through 160A-338, governs the provision of electric serv- 
ice within a municipality such as Havelock. The Electric Act was 
intended to resolve the disputes of electric suppliers with limited lit- 
igation. See State ex rel. Util. Comm'n v. Lumbee River Elec. 
Membership Corp., 275 N.C. 250,258, 166 S.E.2d 663,669 (1969). The 
language of the Electric Act was carefully chosen to provide certainty 
with respect to service rights and to promote orderly competition 
among electric suppliers. See Domestic Elec. Serv., Inc. v. City of 
Rocky Mount, 285 N.C. 135, 141, 203 S.E.2d 838, 842 (1974). The 
Electric Act, however, does not address specifically all situations- 
such as the one before the Court today-that may arise between sup- 
pliers. Nevertheless, given the int.ent of the Electric Act, a close 
examination of the applicable stakutes provides guidance for our 
decision in this unique situation. Section 160A-332(a) provides, in 
pertinent part: 

(a) The suppliers of electric service inside the corporate lim- 
its of any city in which a secondary supplier was furnishing elec- 
tric service on the determination date . . . shall have rights and be 
subject to restrictions as follows: 

(1) The secondary supplier shall have the right to serve 
all premises being served by it, or to which any of its 
facilities are attached, on the determination date. 

(3) Any premises initially requiring electric service after 
the determination date which are located wholly 
within 300 feet of a secondary supplier's lines and 
wholly within 300 feet of another secondary sup- 
plier's lines, but wholly more than 300 feet from the 
primary supplier's lines, as the lines of all suppliers 
existed on the determination date, may be served by 
the secondary supplier which the consumer chooses, 
and no other suppllier shall thereafter furnish electric 
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service to such premises, except with the written 
consent of the supplier then serving the premises. 

N.C.G.S. S 160A-332(a)(1)(3) (emphasis added). 

In the instant case, Havelock is not serviced by a "primary sup- 
plier," as defined by section 160A-331(4), because the municipality 
neither "owns and maintains its own electric system" nor contracts 
with another entity to do the same. N.C.G.S. Q 1608-331(4). The par- 
ties agree, however, that they are both "secondary suppliers" for 
Havelock, as defined by N.C.G.S. Q 160A-331(5). They also agree 
that the applicable "determination date" is 20 April 1965. See N.C.G.S. 
$$  160A-331(lb), 160A-332(a)(3). As of that date, both plaintiff and 
defendant maintained power lines within the boundaries of Havelock, 
and the veterinary clinic was "wholly within 300 feet" of the lines of 
both electric companies. See N.C.G.S. Q 160A-332(a)(3). 

The only disagreement by the parties, and thus the disposi- 
tive question on appeal, is whether the new hospital building 
is a "premises initially requiring electric service." N.C.G.S. 
Q 160A-332(a)(3). The Electric Act of 1965 defines "premises" as 

the building, structure, or facility to which electricity is being or 
is to be furnished. Two or more buildings, structures, or facilities 
that are located on one tract or contiguous tracts of land and are 
used by one electric consumer for commercial, industrial, institu- 
tional, or governmental purposes, shall together constitute one 
"premises," except that a n y  such  building, structure, or facility 
shall not, together with any other building, structure, or facility, 
constitute one "premises" i f  the electric service to i t  i s  sepa- 
rately metered and the charges for  such service are calculated 
independently of charges for  service to a n y  other building, 
structure, or facility. 

N.C.G.S. Q 160A-331(3) (emphasis added). 

"When the language of a statute is clear and unambiguous, it must 
be given effect and its clear meaning may not be evaded by an admin- 
istrative body or a court under the guise of construction." State ex ?el. 
Util. C o m m ' n  v. Edmis ten ,  291 N.C. 451, 465, 232 S.E.2d 184, 192 
(1977); see also HLasnick v. Federated Mut. Ins.  Co., 353 N.C. 240, 
244, 539 S.E.2d 274, 277 (2000). Thus, a close examination of the lan- 
guage of section 160A-331(3) is required to determine the rights of the 
parties in the instant case. 
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Plaintiff correctly observes that the new hospital building is 
located on a tract of land contiguous to the land on which the old hos- 
pital stood and that it is used by the same electric consumer for the 
identical commercial purpose. W:hile the definition of the term 
"premises" states that "[tlwo or more buildings . . . that are located on 
one tract or contiguous tracts of land and are used by one electric 
consumer for commercial . . . purpa~ses, shall together constitute one 
'premises,' " N.C.G.S. § 160A-331(3), these facts are not dispositive of 
the issue. 

The definition of "premises" also contains a very specific ex- 
ception: "any such building . . . shall not, together with any other 
building, . . . constitute one 'premises' i f  the electric service to i t  i s  
separately metered and the  charge,^ for such  service are calculated 
independently of charges for semiice to a n y  other building." Id. 
(emphasis added). 

The new hospital building thrc~ughout all relevant periods was 
and today remains "separately metered," and the charges for its elec- 
trical service were "calculated independently of charges for service" 
to the old hospital building. Id.  In March 1996, the hospital filed a 
membership application with CCERIC, and defendant began electric 
service to the new building. The veterinarians moved all hospital 
operations into the new building by September 1996. In February 
1997, the doctors demolished the older building. Thus, from March 
until September 1996, the two buildings were separately metered and 
billed, and the charges for electric power were calculated indepen- 
dently for each. The hospital falls squarely within the exception to the 
general definition provided in sectilon 160A-331(3), and thus the old 
and new hospital buildings do not constitute one "premises" for pur- 
poses of the Electric Act. 

Having determined that the new hospital building is a separate 
"premises" under section 160A-331.(3), we next examine N.C.G.S. 
§ 160A-332(a)(3) to determine the rights of the customer to choose its 
electric service provider. Both plaintiff and defendant are "secondary 
suppliers" for the municipality of H.avelock, N.C.G.S. 5 160A-331(5), 
and competition between them for the animal hospital's business is 
governed by section 160A-332(a)(3). 

As of the determination date, both plaintiff and defendant had 
existing electric lines located "wholly within 300 feet" of the original 
building. These lines were also in place at the time construction of the 
new premises began in October 1995. Section 160A-332(a)(3) speaks 
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in terms of the premises, not the customer, "initially requiring electric 
service." As the new hospital building constituted a new premises 
under section 160A-331(3), it "initially requir[ed] electric service" 
in March 1996, even if the same customer had previously used elec- 
tricity for an identical commercial enterprise in the old building on 
the adjoining tract. The veterinarians were therefore free to choose 
from among competing secondary suppliers, pursuant to section 
160A-332(a). 

We note that generally the State strictly regulates where electric 
service providers may do business and which consumers they may 
serve. Customer choice is very limited in this context. See, e.g., 
N.C.G.S. 5 160A-332. Nevertheless, where the State has chosen to 
allow consumer choice, such as under section 160A-332(a)(3), " 'the 
right of a potential user of electric power to choose between vendors 
of such power seeking his patronage is not lightly to be denied.' " 
Domestic Elec., 285 N.C. at 143, 203 S.E.2d at 843 (quoting State ex 
rel. Util. Comm'n v. Woodstock Elec. Membership Cow., 276 N.C. 
108, 118, 171 S.E.2d 406, 413 (1970)); see also Blue Ridge Elec. 
Membership Gorp. v. Duke Power Co., 258 N.C. 278, 281, 128 S.E.2d 
405,407 (1962). Here, the veterinarians believed that defendant would 
provide better electric service for their animal hospital, and under 
these particular circumstances, they were free to choose this service 
provider. 

Plaintiff's arguments for a contrary conclusion are not persua- 
sive. The fact that New Bern already maintained service to the same 
address does not change our analysis. As Justice Lake, Sr. stated for 
this Court soon after the General Assembly passed the Electric Act, 
"[ilf the Legislature has enacted a statute declaring the right of a sup- 
plier of electricity to serve, notwithstanding the availability of the 
service of another supplier closer to the customer, neither this Court 
nor the Utilities Commission may forbid service by such supplier 
merely because it will necessitate an uneconomic or unsightly dupli- 
cation of transmission or distribution lines." Lumbee River, 275 N.C. 
at 257, 166 S.E.2d at 668. Further, under the circumstances of this 
case, the question or fact of duplication of lines is irrelevant because 
from the outset both parties had lines well within three hundred feet 
of both buildings, with defendant's lines being closest to the new 
building. 

Additionally, the use of the same address, 415 Miller Boulevard, 
for both premises was merely a request granted by the post office and 
does not change our conclusion. Customers already knew of the old 
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address and location of the hospital, and continued use of the origi- 
nal street number merely allowed the veterinarians to maintain their 
same stationery and advertisements. This small matter of con- 
venience should not be viewed as supportive of the clinic's two build- 
ings being one "premises" within the meaning of the statute. Nor is 
the fact that both buildings used the same level of electric service 
material to our analysis. 

There also is no evidence that the veterinarians constructed an 
entirely new clinic for the purpose of facilitating a change in electric 
service. The doctors stated that a new building was necessary 
because of the increased demands of their practice and the inade- 
quacy of the old building. In fact, the construction of a new building 
or facility, a large and expensive project, weighs heavily in favor of 
defendant's position. Such a projecl; would not be undertaken merely 
to gain a choice in electric service. There is no evidence that defend- 
ant took part in any improper action to induce the hospital to switch 
providers. In fact, Dr. Paul contacted CCEMC regarding service. 
Furthermore, the separate meterin.g of Havelock Animal Hospital's 
two buildings cannot be considered an attempt to circumvent the 
Electric Act. In light of the fact that the new premises initially 
required service in March 1996, and that the charges for this service 
could be calculated separately, the customer was within its rights in 
this case to obtain separate metering. Important to this conclusion is 
the fact that all services performed in the old building were moved to 
the new hospital, and the old building was demolished. The new 
building thus required separate metering because of the old building's 
planned destruction after the completion of the hospital's move. 

Finally, plaintiff asserts that under subsections 160A-332(a)(3) 
through (6), a secondary supplier has no right, without prior written 
consent from the existing supplier, to commence service to a cus- 
tomer who is already receiving service from another supplier who 
has the right to provide service under the Electric Act. Here, 
plaintiff did not give its written consent. Written consent, however, is 
required only for a change in service to the same premises. N.C.G.S. 
3 160A-332(a)(3). In the instant case, there are only two secondary 
suppliers involved, and section 16lDA-332(a)(3) clearly governs our 
analysis. 

While it may be true that the statutes under the Electric Act of 
1965 do not expressly address the exact situation before the Court 
today, we believe that our interpretation of the applicable provisions 
best preserves the overall inteni; of the General Assembly, as 
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expressed in the Electric Act, and protects the interests of electric 
providers as well as customers. Given the very fact-specific nature of 
the dispute before us, this situation will not arise often or otherwise 
threaten the delicate balance struck by the General Assembly when 
it enacted the Electric Act of 1965. Put simply, the time and expense 
of constructing a new building and demolishing an old one would 
rarely, if ever, be undertaken merely to effect a change of the electric 
service provider. 

We therefore conclude that the Havelock Animal Hospital was 
entitled to choose defendant CCEMC as its electric service provider. 
The customer is located within a municipality without a primary sup- 
plier, and the two secondary suppliers involved have maintained dis- 
tribution lines wholly within three hundred feet of the customer as of 
the applicable determination date. When such a customer constructs 
a new building that is separately metered and charges separately cal- 
culated, and then demolishes the old building, the new building must 
be considered a new premises under the Electric Act of 1965, and 
such customer is free to choose the secondary supplier that it 
believes will provide the best electric service to the new premises. 
For the foregoing reasons, the decision of the Court of Appeals is 
reversed, and this case is remanded to that court for further remand 
to the trial court for disposition in accord with this opinion. 

REVERSED AND REMANDED. 

STATE O F  NORTH CAROLINA v. WILLIAM ANTHONY HEARST 

No. 684PA01 

(Filed 16 August 2002) 

Probation and Parole; Sentencing- probation revocation- 
activation of suspended sentence-time served credit for 
attending IMPACT 

The trial court erred in a probation violation case activating 
a suspended sentence of six to eight months by refusing to 
credit the eighty-one days defendant spent attending the 
Intensive Motivational Program of Alternative Correctional 
Treatment (IMPACT), and the case is remanded because: (1) 
N.C.G.S. Q 15-196.1 allows credit for commitment to or confine- 
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ment in a state or local correctional, mental, or other institution; 
(2) defendant's decision to either attend IMPACT or be sentenced 
to a longer period of incarceration cannot be found to be volun- 
tary; (3) the conditions at IMPACT resembled imprisonment even 
though there are no locked gates or fences; and (4) trainees had 
no control over any daily activities while at IMPACT except for 
thirty minutes a day, and a defendant placed on house arrest or 
one required to visit a probation officer has no such restrictions. 

On discretionary review pursuant to N.C.G.S. 5 7A-31 of a unani- 
mous decision of the Court of Appeals, 147 N.C. App. 298, 555 S.E.2d 
357 (2001), affirming a judgment entered 10 August 2000 by Winner, 
J., in Superior Court, Buncombe Cc~unty. Heard in the Supreme Court 
15 May 2002. 

Roy Cooper, Attorney General, by Christopher W Brooks, 
Assistant Attorney General, for the State. 

William H. Leslie, Assistant Public Defender, for defendant- 
appellant. 

N. C. Prisoner Legal Services, Inc., by Kari L. Hamel and Susan 
H. Pollitt, amicus curiae. 

LAKE, Chief Justice. 

On 7 June 1998, defendant, William Anthony Hearst, was indicted 
for felony possession with intent to sell and deliver a controlled 
substance. He was also indicted for the misdemeanors of resisting a 
public officer, assault on a government official, no operator's license, 
and hit and run property damage. On 13 July 1999, defendant pled 
guilty to the charges. The trial court determined that defendant's 
prior record level was I1 and sentenced defendant in the presumptive 
range of six to eight months. The trial court suspended defendant's 
sentence, placed him on supervised probation for sixty months, and 
assigned him to the Intensive Supervision Program for twelve 
months. 

On 11 August 1999, defendant's probation officer filed a probation 
violation report. On 26 August 1999, the trial court modified defend- 
ant's terms of probation and ordered him to attend the Intensive 
Motivational Program of Alternative Correctional Treatment 
(IMPACT). Defendant spent eighty-one days at IMPACT and success- 
fully completed the program on 18 November 1999. Defendant's pro- 
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bation officer filed two more violation reports, on 21 February and 29 
February 2000. On 10 August 2000, the trial court ordered that defend- 
ant's probation be revoked and that the suspended sentence of six to 
eight months be activated. Pursuant to N.C.G.S. Q 15-196.1, defendant 
requested both the eighty-one days spent at IMPACT and twenty-five 
days spent in prior confinement for the charges be credited against 
his sentence. The trial court allowed the twenty-five days' credit but 
denied credit for the eighty-one days. 

Defendant appealed to the Court of Appeals, which affirmed the 
trial court's denial of credit toward defendant's activated sentence for 
the eighty-one days spent at IMPACT. Defendant subsequently filed a 
notice of appeal with this Court based upon a substantial constitu- 
tional question pursuant to N.C.G.S. Q 7A-30(1) and a petition for dis- 
cretionary review pursuant to N.C.G.S. # 7A-31(c). On 31 January 
2002, this Court dismissed e x  mero  m o t u  defendant's notice of appeal 
but allowed his petition for discretionary review. 

In defendant's first assignment of error, he contends the Court of 
Appeals erred in affirming the trial court's denial of credit toward 
defendant's activated sentence for the eighty-one days spent at 
IMPACT. Specifically, defendant argues that he was "committed to or 
confined in a state or local correctional, mental or other institution" 
while at IMPACT and that he was therefore entitled to the credit. See 
N.C.G.S. 5 15-196.1 (2001). We agree. 

N.C.G.S. # 15-196.1, titled "Credits Allowed," is the statute which 
controls the trial court's application of credit for time served in sen- 
tencing defendants upon probation revocation. This statute provides: 

The minimum and maximum term of a sentence shall be cred- 
ited with and diminished by the total amount of time a defendant 
has spent, commit ted to or  in conf inement  in a n y  State or  local 
cowectional,  mental  or  other ins t i tu t ion  as a result of the charge 
that culminated in the sentence. The credit provided shall be cal- 
culated from the date custody under the charge commenced and 
shall include credit for all time spent in custody pending trial, 
trial de novo, appeal, retrial, or pending parole, probation, or 
post-release supervision revocation hearing: Provided, however, 
the credit available herein shall not include any time that is cred- 
ited on the term of a previously imposed sentence to which a 
defendant is subject. 

N.C.G.S. D 15-196.1 (emphasis added). 
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In State v. F a d s ,  336 N.C. 552, 444 S.E.2d 182 (1994), this Court 
interpreted N.C.G.S. 5 15-196.1 in regard to whether time served as a 
special condition of probation should be credited against a sus- 
pended sentence activated upon revocation of probation. The trial 
court in that case placed the defendant on special probation pursuant 
to N.C.G.S. 8 15A-1351 with an active sentence of ninety days. Id .  at 
553, 444 S.E.2d at 183. N.C.G.S. ii 1561351 allows a trial court to 
order a defendant to submit to a period or periods of imprison- 
ment in a local confinement facility or in the custody of the 
Department of Correction as a condition of special probation. 
N.C.G.S. 8 15A-1351(a) (2001). This Court rejected the State's argu- 
ment that imprisonment imposed as a condition of special probation 
is like any other probation condition and thus should not be credited 
against an activated sentence. Faq-ris, 336 N.C. at 555, 444 S.E.2d at 
184. In Farris, we concluded that the language of N.C.G.S. 8 15-196.1 
demonstrated "the legislature's intention that a defendant be credited 
with all time defendant was in cus~ody and not at liberty as the result 
of the charge." Id.  at 556, 444 S.E.2d at 185. 

The State contends, in the instant case, that defendant was not 
"committed to or confined" while in IMPACT and thus was not en- 
titled to credit. Specifically, the State argues that statutory changes 
made to the IMPACT program in December 1998 demonstrate the leg- 
islature's intent that the IMPACT program not be a period of confine- 
ment or imprisonment. The State further contends that based upon 
this Court's opinion in Farris, the key issue is whether defendant was 
"in custody" while in IMPACT. According to the State's argument, the 
nature of the program itself, and defendant's testimony at his proba- 
tion violation hearing, demonstrate he was not "in custody" and 
therefore was not entitled to jail credit. 

N.C.G.S. 5 15A-1343(bl) lists special conditions of probation. 
One of the special conditions of probation includes the IMPACT pro- 
gram. See N.C.G.S. § l5A-l343(bl) (2a) (2001). Under the original lan- 
guage in N.C.G.S. 9 15A-1343(bl), a defendant ordered to attend 
IMPACT must "submit to a period of confinement in a facility oper- 
ated by the Department of Correclion for a minimum of 90 days or a 
maximum of 120 days under special probation . . . with the Intensive 
Motivational Program of A1ter:native Correctional Treatment." 
N.C.G.S. § 15A-1343(b1)(2a) (amendment effective 1 December 
1998). 

In a section of the Operations and Capital Improvement 
Appropriations Act of 1998 titled "Convert IMPACT to Residential 
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Program," the North Carolina General Assembly amended the 
IMPACT program. Act of Oct. 30, 1998, ch. 212, sec. 17.21, 1997 N.C. 
Sess. Laws 937, 1,200 (amending N.C.G.S. $ 5  15A-1343(bl) and 
15A-1343.1). The amended version of N.C.G.S. Q 15A-1343(b1)(2a) 
requires a defendant to "[s]ubmit to a period of residential treat- 
ment" in the IMPACT program, rather than "a period of confine- 
ment." The remainder of the statute did not change in any substantial 
form. 

The legislature also amended N.C.G.S. # 15A-1343.1, which sets 
out criteria for selecting and sentencing defendants to IMPACT. Id. 
The amendment added language stating that IMPACT "shall be a res- 
idential program" as defined by N.C.G.S. # 15A-1340.11(8). This 
statute defines "residential program" as a program where a defendant 
"is required to reside in a facility for a specified period and to partic- 
ipate in activities such as counseling, treatment, social skills training, 
or employment training, conducted at the residential facility or at 
other specified locations." N.C.G.S. Q 158-1340.11(8) (2001) (em- 
phasis added). 

On appeal, the Court of Appeals agreed with the State and con- 
cluded that the "General Assembly's action in converting IMPACT to 
a residential program . . . acknowledged that participation in IMPACT 
is a lesser sanction than commitment to or confinement in a state 
institution." State v. Hearst, 147 N.C. App. 298, 302, 555 S.E.2d 357, 
360 (2001). In reaching this determination, the Court of Appeals 
noted that it recently considered N.C.G.S. # 15-196.1 in relation to 
house arrest and held that time spent under house arrest does not 
constitute confinement and is not entitled to credit. Id. at 301, 555 
S.E.2d at 359 (citing State v. Jamnan, 140 N.C. App. 198, 206, 535 
S.E.2d 875, 880 (2000)). The Court of Appeals also found that de- 
fendant was "no more entitled to credit for time spent in the IMPACT 
program than he is for time spent during required visits with his pro- 
bation officer." Hearst, 147 N.C App. at 303, 555 S.E.2d at 361. 
Therefore, based upon the above determinations, the Court of 
Appeals held that the IMPACT program was not "sufficiently incar- 
cerative as to be 'custodial' " and that defendant was not entitled to 
credit against his active sentence. Id. We disagree. 

" 'Criminal statutes are to be strictly construed against the 
State.' " State u. Raines, 319 N.C. 258, 263, 354 S.E.2d 486, 489 (1987) 
(quoting State v. Glidden, 317 N.C. 557, 561, 346 S.E.2d 470, 472 
(1986)). "The intent of the legislature controls the interpretation of a 
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statute." State v. Green, 348 N.C. 588, 596, 502 S.E.2d 819, 824 (1998), 
cert. denied, 525 U.S. 1111, 142 L. Ed. 2d 783 (1999). "Words in a 
statute generally must be construed in accordance with their com- 
mon and ordinary meaning, unless a different meaning is apparent or 
clearly indicated by the context." Raines, 319 N.C. at 262, 354 S.E.2d 
at 489 (citing State v. Koberlein, 309 N.C. 601,605,308 S.E.2d 442,445 
(1983)). In addition, in Raines, this Court stated the following: 

"The object in construing penal, as well as other statutes, is to 
ascertain the legislative intenl;. . . . The words must not be nar- 
rowed to the exclusion of what the legislature intended to 
embrace. . . . When the words . . . include various classes of per- 
sons, there is no authority which would justify a court in restrict- 
ing them to one class and excluding others, where the purpose of 
the statute is alike applicable to all. The proper course in all cases 
is to adopt that sense of the words which best harmonizes with 
the context, and promotes in the fullest manner the policy and 
object of the legislature. The rule of strict construction is not vio- 
lated by permitting the words of [a] statute to have their full 
meaning, or the more extended of two meanings, . . . but the 
words should be taken in such a sense, bent neither one way nor 
the other, as will best manifest the legislative intent." 

Raines, 319 N.C. at 263, 354 S.E.2d at 489-90 (quoting United States 
v. Hartwell, 73 U.S. 385, 395-96, 113 L. Ed. 830, 832-33 (1867)). 

"The canon in favor of strict construction [of criminal statutes] 
is not an inexorable command to override common sense and 
evident statutory purpose. . . . Nor does it demand that a statute 
be given the 'narrowest meaning'; it is satisfied if the words are 
given their fair meaning in accord with the manifest intent of the 
lawmakers." 

Raines, 319 N.C. at 263-64, 354 S.E.2d at 490 (quoting United States 
v. Brown, 333 U.S. 18, 25-26, 92 L. Ed. 442, 448 (1948)). 

Although the legislature changed the IMPACT program's desig- 
nating caption and terminology from "confinement" to submission to 
"residential treatment,",the 1998 amendments did not make any sub- 
stantive changes to the program itself. While we acknowledge that 
the wording used in the title of an act can provide useful guidance, we 
hold that this change in terminolclgy is merely cosmetic and does not 
clearly demonstrate a legislative intent that the IMPACT program 
should not qualify for credit under N.C.G.S. § 15-196.1. 



138 IN THE SUPREME COURT 

STATE v. HEARST 

[356 N.C. 132 (2002)) 

We thus turn our analysis to whether defendant's time in IMPACT 
constitutes confinement under N.C.G.S. Q 15-196.1. After interpreting 
the plain meaning of N.C.G.S. O 15-196.1 and based upon our decision 
in Farris, we conclude that defendant was "in custody and not at lib- 
erty" and therefore was "in confinement" while at IMPACT. 

Based upon information provided in the September 2000 
Department of Correction's IMPACT brochure, the Department of 
Correction's Boot Camp began in Hoffman, North Carolina, with a 
ninety bed facility on 30 October 1989. In 1993, the General Assembly 
established a one hundred eighty bed facility in Morganton, North 
Carolina, now known as "IMPACT West." The General Assembly also 
approved the expansion of the program in Hoffman to a one hundred 
eighty bed facility, now known as "IMPACT East." The stated mission 
of IMPACT in this brochure is "to instill self-confidence, discipline 
and the work ethic by the administration of a strictly regimented 
paramilitary system." IMPACT "provides the opportunity for youthful 
offenders to develop positive, responsible behavior." Only convicted 
youthful offenders who meet the program's criteria may be ordered to 
attend IMPACT. See N.C.G.S. 5 15A-1343.1 (2001). Upon successfully 
completing the program, defendants are discharged from IMPACT 
and released into the custody of their probation officers to complete 
their probation. 

The conditions of confinement at IMPACT greatly differ from 
those of a parolee or a defendant on house arrest. Defendants held at 
an IMPACT facility, referred to as trainees, relinquish all their free- 
dom to the IMPACT staff composed of Department of Correction offi- 
cers. Daily activities are strictly regimented from 4:30 a.m. wake-up 
until 8:30 p.m., when trainees are given thirty minutes of free time 
before lights out at 9:00 p.m. The daily routine involves physical train- 
ing, marching, cleaning rooms, and eight hours of work or drills. A 
majority of the work involves clearing land or cleaning property for 
federal, state, and local government agencies. Five nights a week, 
trainees are required to participate in two and one half hours of 
school, either GED instruction or a life-skills program. 

During his probation violation hearing, defendant testified as to 
his experiences and the conditions at IMPACT. He testified that he 
voluntarily attended IMPACT, that the facility was not locked, that it 
did not have a fence around it, and that he could leave at any time. 
Defendant also gave testimony about the average day in the program. 
The State contends this testimony demonstrates that defendant was 
not in the custody of the State. We disagree. Regardless of defendant's 
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testimony and contrary to the State's argument, we conclude that this 
environment does present a custodial situation wherein defendant 
was denied his liberty. 

In this case, defendant was 'ordered" to attend and thus was 
required to "[slubmit to a period of residential treatment in the 
Intensive Motivational Program of Alternative Correctional 
Treatment (IMPACT)." N.C.G.S. 5 15A-1343(b1)(2a). If defendant had 
not attended IMPACT as ordered, he would have been in violation of 
the special conditions of probation and subject to having his sentence 
activated. See generally N.C.G.S. 8 15A-1344(a), (d), (e) (2001). As 
discussed above, the Court of Appeals likened defendant's attending 
IMPACT to a defendant's required visits with his probation officer and 
determined that both are voluntary conditions of probation. Hearst, 
147 N.C. App. at 302, 555 S.E.2d at 360. The Court of Appeals con- 
cluded that defendant was not required to participate in IMPACT 
and was not required to meet with his probation officer. However, 
the Court of Appeals noted that if he had failed to do either, defend- 
ant would have been subject "to activation of his suspended sen- 
tence." Id .  at 302-03, 555 S.E.2d at 360. In its brief, the State agrees 
with the Court of Appeals' conclusion that if defendant had failed to 
attend IMPACT, he would have been subject "to activation of his 
active sentence." 

Although IMPACT is reported to be a ninety-eight day program on 
average, we note that defendant sluccessfully completed the program 
in eighty-one days. The trial court sentenced defendant to a minimum 
of six months' imprisonment and ,a corresponding maximum of eight 
months' imprisonment and then suspended this sentence subject to 
terms of probation. Upon his violation of these terms, defendant was 
ordered to IMPACT in lieu of outright revocation and activation, 
which subsequently occurred. Thus, at the time of his first violation, 
defendant had the choice of eithe:r (1) attending IMPACT for the req- 
uisite period for completion of the program and then completing the 
rest of his probation, or (2) serving his active sentence of six to eight 
months. Under these circumstances, defendant's decision to either 
attend IMPACT or be sentenced Lo a longer period of incarceration 
cannot be found to be "voluntary" in the ordinary sense of that term 
as the State contends and the Court of Appeals concluded. In addi- 
tion, while there are no locked gates or fences, the conditions at 
IMPACT resemble imprisonment. Trainees have no control over any 
daily activities while at IMPACT, except for thirty minutes a day, as 
demonstrated by defendant's testimony and the IMPACT brochure. 
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A defendant placed on house arrest or one required to visit a pro- 
bation officer has no such restrictions. While sentenced to house 
arrest, a defendant is confined to his or her home, but still maintains 
a large amount of liberty. In fact, all such defendants are free to do as 
they please in their own homes. They are allowed to associate with 
family and friends, eat when and what they want, engage in all their 
normal home activities, and sleep when they want in the comfort of 
their own homes. Likewise, there exists substantial liberty in regard 
to required visits with a probation officer. A defendant meets with his 
or her probation officer for only a brief amount of time during a day 
over a specified period. Other than those required visits, a defendant 
has full freedom of association, activity and movement as long as 
such does not violate any other condition of probation. 

While trainees may be "free to leave" IMPACT, those who fail or 
withdraw from the program face the probability of returning to 
prison. The State stated in oral argument that failure to complete 
IMPACT is a probation violation, which results in the defendant being 
returned to court for modification of the trial court's original order. 
See generally N.C.G.S. # 15A-1344(c). Defendant was aware of the 
consequences of leaving or quitting IMPACT. He testified during his 
probation violation hearing that if he left the facility, he "would have 
[to con~e]  back to court for the contempt of court charge." As the 
State acknowledged in its brief, modification of a judgment based on 
a probation violation often results in a defendant facing activation of 
his or her suspended sentence. See generally N.C.G.S. # 15A-1344(d). 

In many respects, a defendant ordered to submit to the IMPACT 
program has less freedom or liberty than a defendant serving an 
active sentence in a standard correctional facility. "Confinement" is 
defined as "the act of imprisoning or restraining someone; the state of 
being imprisoned or restrained," while "custody" is defined as "the 
care and control of a thing or person for inspection, preservation, or 
security." Black's Law Dictionary 390 (7th ed. 1999). Black's Law 
Dictionary also specifically defines types of custody such as  
"penal custody" and "physical custody." Id. "Penal custody" is defined 
as "custody intended to punish a criminal offender," and "physical 
custody" is defined as "custody of a person . . . whose freedom is 
directly controlled and limited." Id .  The requirements and demands of 
the IMPACT program fully meet these definitions, and we thus con- 
clude that defendant was "in confinementx or "custody" while attend- 
ing IMPACT, within the ordinary and reasonable meaning of each of 
those terms as they are used in N.C.G.S. Q 15-196.1. Defendant was 
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therefore entitled to credit for the eighty-one days he spent in the 
program. See N.C.G.S. 9 15-196.1. 

Defendant contends in his second assignment of error that fail- 
ure to credit time spent attending ![MPACT is in violation of N.C.G.S. 
5 15A-1340.17 because the sentence served will exceed the statutory 
sentence allowed; and in his third assignment of error, he argues that 
failure to credit time spent attending IMPACT violates guarantees in 
the United States Constitution and the North Carolina Constitution 
against double jeopardy. In view of our determination that time spent 
attending IMPACT should be credii ed against a defendant's activated 
sentence, we decline to address these issues. 

In summary, based upon our holding in Fawis,  and pursuant to 
N.C.G.S. $ 15-196.1, defendant must be credited with "all time [he] 
was in custody and not at liberty as the result of the charge." Fawis,  
336 N.C. at 556, 444 S.E.2d at 185. Defendant was "in custody and not 
at liberty" while participating in the IMPACT program. Id. Thus, we 
conclude that the trial court's refusal to credit the eighty-one days 
defendant spent attending IMPACT was error. The decision of the 
Court of Appeals is therefore reversed, and this case is remanded to 
that court for further remand to the trial court for disposition in 
accord with this opinion. 

REVERSED AND REMANDED. 

STATE OF NORTH CAROLINA v. KEITH BUTLER 

No. 6.i3A01 

(Filed 16 August 2002) 

Drugs- trafficking in cocaine--sufficiency of evidence-con- 
structive possession 

The trial court did not err by denying defendant's motion to 
dismiss the charges of trafficking in cocaine based on plenary evi- 
dence of additional incriminating circumstances tending to estab- 
lish defendant's constructive possession of cocaine found in a 
taxi under the driver's seat approximately twelve minutes after 
defendant exited the taxi, including the facts that: (I)  defendant, 
carrying a single small bag, got off a bus that had originated in a 



142 I N  THE SUPREME COURT 

STATE v. BUTLER 

[356 N.C. 141 (2002)] 

city deemed to be a source for narcotics; (2) upon seeing narcotic 
officers defendant began to act suspicious by walking very 
briskly through the bus terminal after making eye contact with 
the officers, defendant repeatedly glanced back at the officers 
who had begun to follow him, and defendant again paused to look 
back at the officers before hurrying into a taxi cab parked outside 
the terminal; (3) defendant urged tho cab driver to leave immedi- 
ately, and defendant appeared nervous and fidgety when the offi- 
cers approached the cab to ask defendant to step out with his 
bag; (4) the cab driver testified that he felt defendant struggling 
and pushing the back of the cab driver's seat, and the driver tes- 
tified that defendant was the only person who had been in a posi- 
tion to place the package in that location; and (5) defendant led 
the officers away from the vehicle and to the terminal doors in 
order to be questioned, and defendant made no effort to obtain 
another cab despite the urgency with which he had previously 
tried to depart the terminal. 

Justice ORR dissenting. 

Appeal pursuant to N.C.G.S. 9 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 147 N.C. App. 1,556 S.E.2d 304 
(2001), finding no error in judgments entered 29 October 1998 by 
Jones (Abraham Penn), J., in Superior Court, Wake County. The case 
was calendared for argument in the Supreme Court 17 April 2002, but 
was determined on the briefs without oral argument upon defendant's 
motion for the Court to decide the case pursuant to N.C. R. App. P. 
30(f)(l). 

Roy Cooper, Attorney General, bg Claud R. Whitener, 111, 
Assistant Attorney General, for the State. 

John T. Hall for defendant-appellant. 

BUTTERFIELD, Justice. 

Defendant Keith Butler was indicted on 7 July 1998 for trafficking 
in cocaine by transportation of twenty-eight grams or more but less 
than two hundred grams of cocaine and trafficking in cocaine by pos- 
session of twenty-eight grams or more but less than two hundred 
grams of cocaine. The trial court consolidated the charges for trial, 
and the jury found defendant guilty of both offenses. Thereupon, the 
trial court sentenced defendant to two consecutive terms of thirty- 
five to forty-two months' imprisonment. From the judgments entered 
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upon his convictions, defendant appealed to the Court of Appeals, 
assigning error, inter alia, to the trial court's failure to dismiss the 
charges for lack of sufficient evidence. The Court of Appeals, in a 
split decision, affirmed the trial court. Defendant appeals to this 
Court as of right based on the dissent. 

At trial, the State presented evidence tending to show the follow- 
ing facts. Detectives D.C. Murphy and K.A. Halsaber, who were 
assigned to the Interdiction Unit of the Drug Task Force of the 
Raleigh Police Department, were surveilling the Greyhound Bus ter- 
minal on Jones Street on the morning of 20 January 1998. The objec- 
tive of the Interdiction Unit, according to Murphy's testimony, was to 
intercept drugs entering Raleigh from "source" cities, those cities 
where drugs are known to be prevalent. On this occasion, the officers 
were watching the passengers of a bus that had just arrived from New 
York City, a source city, and that had as its final destination Miami 
Beach, which is also a source city. Defendant exited the bus carrying 
only a small duffel bag and quickly drew the attention of the officers 
when he began to behave in a suspicious manner. Murphy testified 
that defendant stopped when he reached the entrance to the terminal, 
turned around to look at the officers, paused momentarily, and then 
proceeded to walk "very briskly" through the terminal. The officers 
followed, and as defendant pressed his way to the exit, he looked 
back several times, making eye contact with the officers. Murphy 
stated that when defendant reached the exit, he hesitated, glanced 
back at the officers again, and then hurried through the door. 

Christopher Thomas, a driver for the Checker Cab Company, was 
parked outside the terminal approximately two feet from the exit. 
Thomas testified that defendant hopped into the backseat of the cab 
directly behind the driver's seat; slammed the door; and yelled, "let's 
go, let's go, let's go." Before Thomas could drive off, however, the offi- 
cers exited the terminal and signaled him not to move. The officers 
then identified themselves to defendant and asked him to get out of 
the vehicle with his bag, which was resting on the seat beside him. 
Murphy described defendant's de~meanor at that time as "very ner- 
vous" and "fidgety." Further, Murphy noted that defendant was "very 
slow" to exit the vehicle and that he bent down and reached toward 
the driver's seat prior to opening the door. Murphy testified that he 
and Halsaber were able to "see just barely the top of [defendant's] 
head and part of his shoulder." Defendant's hands, according to 
Murphy, were hidden from the officers' view. Regarding defendant's 
movements, Thomas testified that he felt defendant "struggling" 
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behind him and "pushing the back of [Thomas'] seat" before opening 
the door. 

Upon exiting the cab, and without being instructed to do so, 
defendant walked over to the front doors of the terminal, drawing the 
officers away from the vehicle. Murphy testified that this was 
unusual, in that the officers would typically begin such an interview 
standing right next to the cab so that the subject of the interview 
could get back into the cab and leave if the officers saw no need for 
further questioning. 

While standing outside the terminal doors, the officers briefly 
questioned defendant concerning his name, point of origin, and desti- 
nation. They then asked defendant to accompany them to a private 
room inside the terminal and, with defendant's permission, con- 
ducted a pat down of his person and a search of his duffel bag. 
Finding no contraband in defendant's possession, the officers 
told defendant he was free to leave, which he did. Rather than 
attempt to secure another taxicab, however, defendant left the ter- 
minal on foot. 

Meanwhile, Thomas picked up another fare, a man Thomas rec- 
ognized from having previously provided him taxi services. Thomas 
testified that the man entered the cab through the rear passenger 
door and occupied the rear passenger seat throughout the trip. 
Thomas said that he drove the man approximately six or seven blocks 
to the Wake County Public Safety Building. Additionally, Thomas 
stated that at no time during the ride did he observe or otherwise 
detect the man make any movements toward the driver's side of the 
cab. After dropping the man at his destination, Thomas returned 
directly to the bus terminal and did not pick up any other fares along 
the way. The entire trip, according to Thomas, lasted approximately 
ten minutes. 

When Thomas returned to the terminal, Detective Murphy 
approached and asked to search his cab. Thomas consented, and 
Murphy discovered a package under the driver's seat, wrapped in a 
white napkin and secured with Scotch tape. The package contained a 
white powdery substance later identified as cocaine. Murphy asked 
Thomas when he had last cleaned the cab. Thomas stated that he had 
cleaned and vacuumed the cab prior to beginning his shift and that 
defendant was his first fare of the morning. According to Thomas, the 
cocaine had not been under the driver's seat when defendant entered 
the cab. 
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Shortly thereafter, the officers found defendant walking north- 
bound on Glenwood Avenue, approximately ten to twelve blocks 
away from the terminal. They arrested defendant, and a search of his 
person revealed a small sum of money, a pager, and a cell phone. 

By his sole assignment of error, defendant contends that the 
Court of Appeals erred in affirming the trial court's denial of his 
motion to dismiss the charges of trafficking in cocaine. Defendant 
argues that the evidence was insurficient to demonstrate beyond a 
reasonable doubt that he was in either actual or constructive posses- 
sion of any contraband substance. For the reasons that follow, we 
must disagree. 

When considering a motion to dismiss, the trial court's inquiry is 
limited to a determination of "whether there is substantial evidence 
of each essential element of the offense charged and of the defendant 
being the perpetrator of the offense." State u. Craluford, 344 N.C. 65, 
73, 472 S.E.2d 920, 925 (1996). To be substantial, the evidence need 
not be irrefutable or uncontrovertt:d; it need only be such as would 
satisfy a reasonable mind as being "adequate to support a conclu- 
sion." State v. Lucas, 353 N.C. 568, 581, 548 S.E.2d 712, 721 (2001). 
For purposes of a motion to dismiss, evidence is deemed less than 
substantial if it raises no more than mere suspicion or conjecture as 
to the defendant's guilt. State v. Wilson, 354 N.C. 493, 521, 556 S.E.2d 
272, 290 (2001). 

In ruling on a motion to dismiss, the trial court must examine the 
evidence in the light most beneficid to the State, drawing all reason- 
able inferences therefrom in favor of the State's case. State u. 
Robinson, 355 N.C. 320, 336, 561 S.E.2d 245, 256 (2002). "The trial 
court does not weigh the evidence consider evidence unfavorable to 
the State, or determine any witness' credibility." State v. Parker, 354 
N.C. 268, 278, 553 S.E.2d 885, 894 (2001), cert. denied, - U.S. -, 
153 L. Ed. 2d 162 (2002). "If there is substantial evidence-whether 
direct, circumstantial, or both-to support a finding that the offense 
charged has been committed and that the defendant committed it, the 
case is for the jury and the motion to dismiss should be denied." State 
u. Locklear, 322 N.C. 349, 358, 368 S.E.2d 377, 383 (1988). This is true, 
even if the evidence likewise perrnits a reasonable inference of the 
defendant's innocence. State u. Grigsby, 351 N.C. 454,457, 526 S.E.2d 
460, 462 (2000). 

With regard to possession of contraband, this Court recently set 
forth the applicable law as follows: 
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"[Iln a prosecution for possession of contraband materials, 
the prosecution is not required to prove actual physical posses- 
sion of the materials." State v. Perry, 316 N.C. 87, 96, 340 S.E.2d 
450,456 (1986). Proof of nonexclusive, constructive possession is 
sufficient. Id.  Constructive possession exists when the defend- 
ant, "while not having actual possession, . . . has the intent and 
capability to maintain control and dominion over" the narcotics. 
State v. Beaver, 317 N.C. 643, 648, 346 S.E.2d 476, 480 (1986). 
"Where such materials are found on the premises under the con- 
trol of an accused, this fact, in and of itself, gives rise to an infer- 
ence of knowledge and possession which may be sufficient to 
carry the case to the jury on a charge of unlawful possession." 
State u. Harmey, 281 N.C. 1, 12, 187 S.E.2d 706, 714 (1972). 
"However, unless the person has exclusive possession of the 
place where the narcotics are found, the State must show other 
incriminating circumstances before constructive possession may 
be inferred." [State v.] Davis, 325 N.C. [693,] 697,386 S.E.2d [187,] 
190 [(1989)]; see also [State v.] Brown, 310 N.C. [563,] 569, 313 
S.E.2d [585,] 588-89 [(1984)]. 

State u. Matias, 354 N.C. 549, 552, 556 S.E.2d 269, 270-71 (2001). 

In Matias, a majority of this Court concluded that the State's 
evidence was sufficient to establish the defendant's constructive pos- 
session of cocaine and that the trial court properly denied the defend- 
ant's motion to dismiss the charge. The evidence showed that while 
patrolling an apartment complex, two law enforcement officers 
detected an odor of marijuana emanating from a vehicle in the park- 
ing lot. The officers placed the driver under arrest and then instructed 
the remaining three occupants to get out of the vehicle. During a 
search of the vehicle, the officers discovered a clear plastic bag that 
contained marijuana and " 'a small piece of tin foil that was kind of 
balled up.' " Id. at 551, 556 S.E.2d at 270. Inside the foil was cocaine. 
The officers found the bag between the seat pads of the right rear 
seat, where the defendant had been sitting. According to the testi- 
mony of the officers, the "defendant was the only person who could 
have placed the plastic bag in the space between the seat pads." Id. 
While conducting the search, the officers also discovered rolling 
papers and observed marijuana seeds in the carpeting. 

In concluding that there were additional incriminating circum- 
stances sufficient to support a finding that the defendant was in 
constructive possession of the cocaine, the majority relied on the fol- 
lowing: (i) that the "defendant had been in the car approximately 
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twenty minutes," (ii) that "there was an odor of marijuana in the 
car," (iii) that there were "marijuana seeds and rolling papers inside 
the car," (iv) that the package of n;trcotics was discovered between 
the pads of the defendant's seat, and (v) that there was testimony 
from an officer that the "defendant was the only person in the car 
who could have shoved the package containing the cocaine into the 
crease of the car seat." Id. at 552, 556 S.E.2d at 271. The majority held 
that, in light of this evidence, "a juror could reasonably determine 
defendant knew drugs were in the car." Id.  (emphasis added). 

The dissent, however, quarreled with the notion that the evidence 
supported a reasonable inference that the defendant knew of the 
presence of the cocaine. Unlike the marijuana, the dissent reasoned, 
the cocaine was odorless, and there was no conspicuous evidence of 
its use inside the vehicle. Therefore, the dissent took the position that 
the only incriminating circumstance tending to support the defend- 
ant's constructive possession of the cocaine was his proximity to 
where the package was hidden. According to the dissent, this evi- 
dence was insufficient to sustain the defendant's conviction for pos- 
session of cocaine. 

In the case sub judice, the additional incriminating circum- 
stances tending to establish defendant's constructive possession of 
the cocaine were plenary. Taken in the light most favorable to the 
State and drawing all reasonable inferences in favor of the State, the 
evidence showed that defendant, ca.rrying a single small bag, alighted 
from a bus that had originated in New York City, a city deemed to be 
a source for narcotics. Upon seeing the narcotics officers, defendant 
began to act suspiciously. According to Detective Murphy, defendant 
paused, made eye contact with the officers, and then proceeded to 
walk "very briskly" through the terminal. As he did so, defendant 
repeatedly glanced back at the officers, who had begun to follow him. 
When defendant reached the front exit, he paused again to look back 
at the officers before hurrying into Thomas' cab, which was parked 
outside the terminal. Defendant slaimmed the door and urged Thomas 
to leave immediately, shouting, "let's go, let's go, let's go." 

Further, Murphy testified that defendant appeared "very nervous" 
and "fidgety" when the officers approached the cab and asked him to 
step out with his bag. Murphy stated that defendant was "very slow" 
to get out of the cab and that, prior to opening the door, he bent over 
and reached toward the driver's seat. While in this position, defend- 
ant's hands were concealed from the officers' view. Thomas testified 
that he felt defendant "struggling" behind him and "pushing the back 
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of [Thomas'] seat." The package of cocaine was discovered under the 
driver's seat approximately twelve minutes later, and according to 
Thomas, defendant was the only person who had been in a position to 
place the package in that location. 

The evidence further tended to show that defendant led the offi- 
cers away from the vehicle and to the terminal doors in order to be 
questioned. Additionally, when the officers had finished their ques- 
tioning and had allowed defendant to leave, he did so on foot. Despite 
the urgency with which he had previously tried to depart the terminal, 
defendant made no effort to obtain another cab, even though several 
available cabs were parked outside the terminal. From this evidence, 
a juror could reasonably infer that defendant possessed the cocaine 
when he exited the bus and that he stashed it under the driver's seat 
of the cab when the officers approached him for questioning. Thus, 
we conclude that there were sufficient indicia of defendant's con- 
structive possession to warrant submission of the trafficking charges 
to the jury. 

Defendant concedes in his brief that "[his] actions, with no more 
showing, [were] arguably consistent with being guilty of the crimes 
with which he was charged." He contends, however, that additional 
facts show his actions also to be "consistent with those of a totally 
innocent bus passenger." Specifically, defendant argues that his 
unusual behavior-his nervousness and the slow, deliberate manner 
in which he exited the cab-can be explained by the fact that he had 
recently been shot in the buttocks. Although defendant was certainly 
free to argue this theory to the jury, these additional facts make the 
State's evidence no less sufficient to send to the jury. Accordingly, we 
hold that the trial court properly denied defendant's motion to dis- 
miss and that the Court of Appeals propw-ly found no error in the trial 
court's ruling. 

For the foregoing reasons, we affirm the decision of the Court of 
Appeals. 

AFFIRMED. 

Justice ORR dissenting. 

In State v. Matias, I joined Justice Butterfield's dissent on the 
grounds that the evidence was insufficient to support sending the 
case to the jury based upon "constructive possession" of the discov- 
ered drugs. There, the majority concluded that "defendant was the 
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only person in the car who could have shoved . . . the cocaine into 
the crease of the car seat." 354 N.C. 549, 552, 556 S.E.2d 269, 271 
(2001). 

The case before us now fails to meet even the minimal standard 
established by the majority in Matia:;, and I therefore respectfully dis- 
sent and lament Justice Butterfieldl's change of view. In this case, 
there are at least two other individuals who had an equally good, if 
not better, opportunity to place the drugs under the driver's seat in 
the taxi. First, and obviously foremost, was the taxi driver who was 
in possession and control of the taxi throughout the relevant time 
frame. The other was the passenger who drove away in the taxi after 
defendant had exited the vehicle. I note, too, that defendant was in 
the vehicle for less than a minute, a considerably shorter period than 
either of the other two occupants, and that he was never alone. 

The majority places great weight on the "suspicious" facts 
surrounding defendant's arrival from New York City, e.g., his ner- 
vousness and the like. While those circumstances may serve to 
demonstrate that the stop and subsequent search were reasonable 
police actions, they do not satisfy the evidentiary criteria necessary 
to establish constructive drug possc~ssion which, in the absence of a 
showing of exclusive control, requires the State to produce other 
incriminating evidence tying a defendant to the discovered contra- 
band. See State u. Davis, 325 N.C. 693,697,386 S.E.2d 187, 190 (1989). 
Heretofore, this Court has not addressed whether suspicious conduct 
that may justify a search may also serve as sufficient "other incrimi- 
nating evidence" for purposes of establishing constructive possession 
of drugs in situations where a suspect had neither an ownership inter- 
est in the premises nor exclusive control of such premises. However, 
other courts have considered suspicious conduct in the context of 
constructive possession, with the most compelling case being 
decided by the Virginia Supreme Court: 

The mere finding of the [contraband] upon the premises 
occupied by [the accused] and another created no presumption of 
law that [the accused] was in the possession of it . . . . There was 
no positive evidence of the possession of it by him. The circum- 
stapces were suspicious, to sag the least; hut circumstances of 
suspicion, no matter how grave or strong, are not proof of guilt 
sufficient to support a verdict ot' guilty. The actual commission of 
the crime by the accused must be shown by evidence beyond a 
reasonable doubt to sustain his conviction. 
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Powers v. Commonwealth, 182 Va. 669, 675-76,30 S.E.2d 22,25 (1944) 
(holding that mere suspicions regarding the defendant's conduct 
failed as a matter of law to link him to illegal substances that were 
discovered in a place not under his exclusive control). Thus, in step 
with the Virginia Supreme Court's well-reasoned view, I would hold 
that defendant's purported suspicious conduct, without more, proves 
insufficient as support for an inference of constructive possession. As 
a result, I would additionally conclude that such evidence is inade- 
quate as a matter of law for purposes of validating defendant's 
convictions for offenses involving possession of the illegal drugs 
found in the taxi. 

Finally, while the majority makes much of defendant's move- 
ments getting in and out of the taxi, it pays little heed at all to a plau- 
sible explanation for defendant's apparent physical struggles: shortly 
before the incident in question, defendant had been the victim of a 
robbery, during which he was shot in the buttocks. It is also of some 
interest to note that the undercover agents did not ask the taxi driver 
to allow them to inspect the car at the time they detained defendant, 
opting instead to permit the taxi to pick up another fare and leave 
the scene. Couple these circumstances with the fact that no other 
drugs, or even drug residue, were found on defendant, and this case 
appears even weaker than the one mounted against the defendant in 
Matias. I therefore must disagree with the majority. 

STATE OF NORTH CAROLINA V. JATHIYAH A. AL-BAYYINAH, 
AKA TERRY DENNIS MOORE 

No. 90A01 

(Filed 16 August 2002) 

Evidence- prior crimes or bad acts-dissimilar robberies- 
questionable pretrial identification procedure 

The trial court erred in an attempted robbery with a dan- 
gerous weapon and felony murder case by allowing under 
N.C.G.S. 5 8C-1, Rule 404(b) testimony of two prior robberies 
allegedly committed by defendant, and defendant is entitled to a 
new trial because: (1) the testimony described robberies that 
were factually dissimilar to the robbery and murder charged in 
the instant case, and the State failed to show sufficient similari- 



I N  THE SUPRE1ME COURT 151 

STATE V. AL-IIAYYINAH 

(356 N.C. 150 (2002)] 

ties existed beyond those characteristics inherent to most armed 
robberies; and (2) the testimony rested upon a pretrial identifi- 
cation procedure of questionalble validity including a single- 
photo identification procedure where police told the witness that 
the man pictured was in custody and made statements intimating 
that the authorities believed the man had committed not only the 
crime for which he was detained, but also the prior robberies. 

Appeal of right pursuant to N.C.G.S. 5 7A-27(a) from a judgment 
imposing a sentence of death entered by Gray, J., on 14 December 
1999 in Superior Court, Davie County, upon a jury verdict finding 
defendant guilty of first-degree murder. On 20 June 2001, the 
Supreme Court allowed defendant's, motion to bypass the Court of 
Appeals as to his appeal of an additional judgment. Heard in the 
Supreme Court 11 March 2002. 

Roy Cooper, Attorney General, by Joan M. Cunningham and 
Amy C. Kunstling, Assistant Abtorneys General, for the State. 

Staples Hughes, Appellate Defender, by Janet Moore, Assistant 
Appellate Defender, for defendant-appellant. 

MARTIN, Justice. 

On 7 December 1999, a jury convicted defendant Jathiyah A. 
Al-Bayyinah of attempted robbery with a dangerous weapon and 
felony murder. On 13 December 1999, the jury recommended a sen- 
tence of death, and the trial court entered judgment in accordance 
with that recommendation the following day. 

The facts pertinent to our disposition of this case are summa- 
rized as follows. Simon Wilford Brown (Brown) owned a wholesale 
grocery store at 473 Depot Street in Mocksville, North Carolina, 
which he operated with the help of his family, including his son, 
Charles Brown (Charles). On 6 March 1998, Charles arrived at the 
store at approximately 7:30 a.m. He entered through the front door 
and locked it behind him. About twenty minutes later, he heard his 
father enter the store. A short time later, Charles rushed to the front 
of the store when he heard his father call out for him. Motioning 
toward the front door, Brown said a man had stabbed him and had 
run out the door and to the right. 

While Charles gave chase, his father dialed 911 and reported that 
he had been stabbed in the course of a robbery. Brown identified the 
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robber as an African-American male wearing dark clothing and 
repeated several times that he thought he recognized the robber as a 
man who had tried to cash a paycheck in his store the previous day. 
When Charles returned to the store, he noticed that his father's wal- 
let was on the floor and that money was scattered about. A later 
inventory of the store and Brown's wallet revealed that no substantial 
amount of money or merchandise was missing. Brown died nine days 
later, on 15 March 1998. Forensic pathologist Patrick Eugene Lantz, 
who performed the autopsy, testified that the cause of death was 
complications from a stab wound to the chest. 

Clarence Melvin Parks testified that he saw an African-American 
male dressed in a dark hooded windbreaker and jeans near 
Brown's store shortly after 730  a.m. on the morning of 6 March 1998. 
Jean Sheets, who was in her car on Depot Street that morning, 
testified that she saw an African-American male dressed in dark 
clothing near Brown's store and that a short time later, she saw 
the man running down the street. Officer Joey Reynolds of the 
Mocksville Police Department also spotted defendant near the store 
on the day of the crime. Defendant was wearing jeans, a dark blue 
sweatshirt, black boots, and a black coat. Reynolds and two other 
officers pursued defendant into a wooded area and took him into 
custody. 

At trial, the state introduced the testimony of Alexander Splitt, a 
Mocksville grocery store owner who had been robbed on two sepa- 
rate occasions approximately one month before Brown was stabbed. 
Splitt testified that the first robbery occurred on 20 January 1998 at 
about 6:40 a.m., when he was alone in his store. A man wearing a dark 
ski mask and dark clothing ran into the store brandishing a gun and 
came behind the store counter with Splitt. Splitt described the rob- 
ber's voice and the words he spoke, relating that the robber 
demanded money and admonished Splitt not to look at him. Splitt tes- 
tified that he could tell the man was African-American because the 
robber came very close to him, and Splitt could clearly see, under the 
lights of the store, the robber's exposed eyes, nose, lips, and hands. 
Splitt estimated the robber's height at around five feet seven or five 
feet eight inches. Splitt testified that the robber was moving very 
quickly and that, before he left the store, he forced Splitt to get down 
onto the floor behind the counter. Splitt noted that it was very dark 
outside and "drizzling," but when he got up and looked out of the 
front window, he testified that he could see the robber running across 
the street, away from the store. 
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The second robbery occurred on 22 January 1998 around 7:40 
p.m. Splitt again described the weather as dark and drizzling. Splitt 
testified that an African-American man wearing dark clothing, includ- 
ing a dark blue hood, entered the store and asked Splitt for a pack of 
cigarettes. Splitt stated that as he turned his back on the man to 
retrieve the cigarettes, he thought he recognized the voice as the rob- 
ber from two days before. When Splitt turned back around, the man 
was splashing gasoline onto the grocery counter from a two-liter soda 
bottle. The gasoline soaked Splitt's clothing and splashed onto the 
cash register. Splitt testified that the robber repeated his demand for 
money and pulled out a cigarette lighter, threatening to ignite the 
gasoline. Splitt recounted that he recognized not only the robber's 
voice, but also his eyes and face, visible under the hood. After Splitt 
gave him the money, he watched as the robber quickly exited and ran 
across the street away from the store in the same direction as the first 
robber. The day after this encounter, Splitt reported both of the rob- 
beries to the Davie County Sheriff's Department. 

On 3 February 1998, Splitt reviewed the Department's mug shot 
book but was unable to identify the robber out of several thousand 
photos. Defendant's picture was not in the mug shot book at that 
time. A few hours after Brown was stabbed on 6 March 1998, a detec- 
tive contacted Splitt and told him that he had a suspect in custody for 
a robbery that had occurred that morning. Splitt was invited to come 
to the magistrate's office to look at a photograph of defendant, the 
suspect. Splitt was shown a single photograph of defendant, and 
Splitt identified defendant as the man he believed had robbed his 
store on two previous occasions. 

In response to defendant's motion to suppress Splitt's testimony, 
the state countered that Splitt's descriptions of the two prior armed 
robberies were admissible under Rule 404(b) of the North Carolina 
Rules of Evidence. The trial court denied defendant's motion to sup- 
press. Defendant argues the trial court committed reversible error 
because Splitt's testimony was irrelevant and was used solely for the 
unfairly prejudicial purpose of proling bad character. 

Rule 404(b) provides that "[elvidence of other crimes, wrongs, or 
acts is not admissible to prove the character of a person in order to 
show that he acted in conformity therewith. It may, however, be 
admissible for other purposes, such as proof of motive, opportunity, 
intent, preparation, plan, knowledge, identity, or absence of mistake, 
entrapment or accident." N.C.G.S. Q 8C-1, Rule 404(b) (2001). In 
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State v. Coffey, 326 N.C. 268, 389 S.E.2d 48 (1990), this Court held that 
Rule 404(b) "state[s] a clear general rule of inclusion of relevant evi- 
dence of other crimes, wrongs or acts by a defendant, subject to but 
one exception requiring its exclusion if its only probative value is to 
show that the defendant has the propensity or disposition to commit 
an offense of the nature of the crime charged." Id. at 278-79, 389 
S.E.2d at 54 (emphasis altered). 

Rule 404(b) evidence, however, should be carefully scrutinized in 
order to adequately safeguard against the improper introduction of 
character evidence against the accused. See N.C.G.S. § 8C-1, Rule 
404(a) ("Evidence of a person's character. . . is not admissible for the 
purpose of proving that he acted in conformity therewith on a partic- 
ular occasion."); see also Michelson v. United States, 335 U.S. 469, 
475-76, 93 L. Ed. 168, 174 (1948) ("The inquiry [into character] is not 
rejected because character is irrelevant; on the contrary, it is said to 
weigh too much with the [jurors] and to so overpersuade them as to 
prejudge one with a bad general record and deny him a fair opportu- 
nity to defend against a particular charge. The overriding policy of 
excluding such evidence, despite its admitted probative value, is the 
practical experience that its disallowance tends to prevent confusion 
of issues, unfair surprise and undue prejudice.") (footnote omitted); 
State v. Jones, 322 N.C. 585, 588, 369 S.E.2d 822, 824 (1988) ("[Tlhe 
admissibility of evidence of a prior crime must be closely scrutinized 
since this type of evidence may put before the jury crimes or bad acts 
allegedly committed by the defendant for which he has neither been 
indicted nor convicted."). As we stated in State v. Johnson, 317 N.C. 
417, 347 S.E.2d 7 (1986), "[tlhe dangerous tendency of [Rule 404(b)] 
evidence to mislead and raise a legally spurious presumption of guilt 
requires that its admissibility should be subjected to strict scrutiny by 
the courts." Id. at 430, 347 S.E.2d at 15; see also 1A John H. Wigmore, 
Evidence 58.2 (Peter Tillers ed. 1983) ("[Character evidence] is 
objectionable not because it has no appreciable probative value but 
because it has too much. The natural and inevitable tendency of the 
tribunal-whether judge or jury-is to give excessive weight to the 
vicious record of crime thus exhibited and either to allow it to bear 
too strongly on the present charge or to take the proof of it as 
justifying a condemnation, irrespective of the accused's guilt of the 
present charge."). 

To effectuate these important evidentiary safeguards, the rule of 
inclusion described in Coffey is constrained by the requirements of 
similarity and temporal proxin~ity. State v. Lloyd, 354 N.C. 76, 88, 552 
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S.E.2d 596, 608 (2001); State v. Lynch, 334 N.C. 402, 412, 432 S.E.2d 
349, 354 (1993); State v. Price, 326 N.C. 56, 69, 388 S.E.2d 84, 91, sen- 
tence vacated on other grounds, 498 US. 802, 112 L. Ed. 2d 7 (1990). 
Evidence of a prior bad act genera1l;y is admissible under Rule 404(b) 
if it constitutes "substantial evidence tending to support a reasonable 
finding by the jury that the defendant committed the similar act." 
State v. Stager, 329 N.C. 278, 303, 1106 S.E.2d 876, 890 (1991) (citing 
Huddleston v. United States, 485 1J.S. 681, 99 L. Ed. 2d 771 (1988)) 
(quotation marks omitted) (emphasis added). 

Assuming, without deciding, that defendant committed the Splitt 
robberies, substantial evidence of sjmilarity among the prior bad acts 
and the crimes charged is noneth~eless lacking. The details of the 
Splitt robberies were generic to the act of robbery: The robber wore 
dark, nondescript clothing that obscured his face; carried a weapon; 
demanded money; and fled upon receiving it. Both times Splitt's store 
was robbed, the perpetrator took money, while in the instant crime, 
the robber took nothing of substantla1 value. Splitt was robbed first at 
gunpoint, then under threat of imlnolation, while the victim in the 
instant crime was surprised from behind, hit on the back of the head, 
and stabbed. 

Even when compared with each other, the two Splitt robberies 
were so dissimilar that Splitt himself admitted it was only when he 
heard the perpetrator's voice during the second robbery that he 
believed the same person committed both robberies. In the first Splitt 
robbery, the robber rushed into the store and immediately demanded 
money, while in the second, the robber pretended to be a legitimate 
customer before demanding money. In the first robbery, the man used 
a gun; in the second, gasoline and. a lighter. The first robbery took 
place in the early morning, and the second occurred at night. The first 
robber was masked, while the second was not. 

In essence, Splitt's testimony described robberies that were fac- 
tually dissimilar to the robbery and murder charged in the instant 
case. The state offered evidence showing that Splitt was robbed and 
that defendant may have committed the offenses. The state failed to 
show, however, that sufficient similarities existed between the Splitt 
robberies and the present robbery and murder beyond those charac- 
teristics inherent to most armed robberies, i.e., use of a weapon, a 
demand for money, immediate flight. See Lynch, 334 N.C. at 412, 432 
S.E.2d at 354 (holding that, because the details of the prior bad acts 
and the crimes charged were dissimilar, they did not bear "any logical 
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relationship" to each other, and hence should not have been admitted 
under Rule 404(b)). 

Moreover, in addition to the factual dissimilarity between the 
Splitt robberies and the instant crime, Splitt's testimony also rested 
upon a pretrial identification procedure of questionable validity. The 
trial court determined that the single-photograph identification pro- 
cedure used in the present case was not impermissibly suggestive 
under the totality of the circumstances. The evidence of record, how- 
ever, indicates that on the afternoon of the Brown robbery, the detec- 
tive telephoned Splitt and told him that there had been a robbery in 
Mocksville that morning. The detective stated that a suspect was in 
custody for the robbery and asked Splitt "to look at [a] photograph [of 
the suspect] and tell me yes or no if he thought that was possibly 
someone that was involved in [Splitt's] case." When Splitt arrived 
at the magistrate's office, he was shown a single photograph of 
defendant, then in custody for the Brown robbery. Splitt identified 
defendant from the photograph as the man he believed had robbed 
his store on two prior occasions. 

This pretrial identification procedure was potentially flawed in 
several respects. First, the detective made suggestive statements 
when inviting Splitt to view the single photograph of defendant. In 
State v. Knight, 282 N.C. 220, 192 S.E.2d 283 (1972), this Court held a 
pretrial identification procedure impermissibly suggestive where 
police showed the witness a single photograph of the defendant, 
stated that the man pictured was in custody, and asked if he was the 
perpetrator of a prior crime involving the witness. Id. at 226, 192 
S.E.Zd at 287; see generally Sinzrnons v. [Jnited States, 390 U.S. 377, 
383, 19 L. Ed. 2d 1247, 1253 (1968) ("Even if the police . . . follow the 
most correct photographic identification procedures and show . . . 
pictures of a number of individuals without indicating whom [the 
police] suspect, there is some danger that the witness may make an 
incorrect identification."). Similarly, in the case at bar, the detective 
told Splitt that the man pictured was in custody and made statements 
intimating that the authorities believed defendant had committed not 
only the crime for which he was detained, but also the robberies of 
Splitt's store.'See, e.g., United States u. Wade, 388 US. 218, 234, 18 
L. Ed. 2d 1149, 1161 (1967) (noting that a single-suspect identification 

1 At a pretrial heanng, even the state noted that it was "very concerned about not 
putting error into this case" because of "potentla1 problems with the identification by 
[Sphtt], because he was shown a photograph of the Defendant and asked by [a] law 
enforcement officer, IS this the man who committed the robbery" 
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procedure can "clearly convey[] the suggestion to the witness that the 
one presented is believed guilty by the police"). Further, the detective 
admitted that he showed Splitt only one photograph and conceded on 
voir dire that a multiphotographic lineup is a better method for wit- 
ness identification than a single-photographic showing. See State v. 
Yancey, 291 N.C. 656, 661, 231 S.E.2d 637, 640 (1977) ("Our courts 
have widely condemned the practice of showing suspects singly to 
persons for the purpose of identification."). The detective also admit- 
ted that he had ample time to put together a multiphotograph array 
but did not do sol The ~ o r t h  ~ a r o l i n a  Justice Academy (NCJA), 
which trains thousands of criminal justice personnel throughout the 
state, cautions against the use of inlproper identification procedures 
in its training materials2 

In sum, the Rule 404(b) evidence in the present case rested on 
questionable identification procedures, which in turn arose from rob- 
beries that were factually dissimilar to the robbery and murder 
charged in the instant case. The trial court therefore erred, under the 
facts and circumstances of the instant case, in admitting Splitt's testi- 
mony under Rule 404(b) of the North Carolina Rules of Evidence. 
Accordingly, as we cannot conclude that the admission of Splitt's tes- 
timony was harmless, see N.C.G.S. !i 15A-1443(a) (2001), defendant is 
entitled to a new trial. 

NEW TRIAL. 

2 NCJA course materials counsel officers that "[blefore conducting an identifi- 
cation procedure, officers should not tell a witness that they have a suspect in custody 
or that a [picture of the] suspect w ~ l l  be among the photographs the witness is about 
to kiew," and that "[tlhere should be several photos in a photo lineup " Robert L 
Farb, Arrest, Search, and Immt?gatron ~n Nolth Caroltna 226 (North Carolina 
Institute of Government, ed , 2d ed 1992) l'rainees are also warned that "[p]resenting 
only one person to a witness for possible ~dent~fication IS a suggestwe ~dentification 
procedure that normally should be avo~ded " Id 
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STATE O F  NORTH CAROLINA 1 
1 

v. ) ORDER 
1 

ANTHONY LASHAUN MILLS 1 

No. llOP02 

This case is remanded to the North Carolina Court of Appeals for 
the limited purpose for reconsideration in light of State v. Hearst, 
356 N.C. 132, -- S.E.2nd - (2002). 

By order of the Court in Conference, this 15th day of August 
2002. 

Edmunds, J. 
For the Court 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

ADAMS V. JEFFERSON-PILOT LIFE; INS. CO. 

No. l l lP02 

Case below: 148 N.C. App. 356 

Petition by defendants (Charles Adams, April Gardin, and Kelly 
Honeycutt) for discretionary review pursuant to G.S. 7A-31 denied 15 
August 2002. 

BATDORFF v. N.C. STATE BD. OF ELECTIONS 

No. 263PA02 

Case below: 150 N.C. App. 108 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 allowed 15 August 2002. 

BNT CO. v. BAKER PRECYTHE DEIV. CO. 

No. 373P02 

Case below: 151 N.C. App. 52 

Petition by defendantlthird party plaintiff for discretionary 
review pursuant to G.S. 7A-31 denied 16 August 2002. 

CALLICOAT v. FAULKNER 

No. 375P01 

Case below: 143 N.C. App. 715 

Petition by respondent (Commissioner of Motor Vehicles) for dis- 
cretionary review pursuant to G.S. 7A-31 denied 15 August 2002. 
Conditional petition by petitioner for discretionary review as to addi- 
tional issues pursuant to G.S. 7A-31 dismissed as moot 15 August 
2002. 

CERTAIN UNDERWRITERS AT LLOYD'S LONDON v. HOGAN 

No. 36P02 

Case below: 147 N.C. App. 715 

Petition by defendants (Hogan & Hogan) for discretionary review 
pursuant to G.S. 7A-31 denied 15 August 2002. 
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CLUNK v. PFIZER, INC. 

No. 297P02 

Case below: 149 N.C. App. 975 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 15 August 2002. 

COCHRANE v. CITY OF CHARLOTTE 

No. 150P02 

Case below: 148 N.C. App. 621 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 15 August 2002. 

CRANDALL v. KNECHTEL 

No. 266P02 

Case below: 149 N.C. App. 232 

Petition by defendants for writ of certiorari to review the 
decision of the North Carolina Court of Appeals denied 15 August 
2002. 

CRAWFORD v. COMMERCIAL UNION MIDWEST INS. CO. 

No. 19A02 

Case below: 147 N.C. App. 455 

Petition by defendant for writ of certiorari to review orders of the 
North Carolina Court of Appeals and pursuant to Appellate Rule 
16(b) as to issues in addition to those presented as the basis for the 
dissenting opinion in the Court of Appeals denied 15 August 2002. 

CREECH v. RANMAR PROPERTIES 

No. 572P01 

Case below: 146 N.C. App. 97 

Petition by defendants for writ of certiorari to review the deci- 
sion of the North Carolina Court of Appeals denied 15 August 2002. 
Conditional petition by plaintiff for writ of certiorari as to additional 
issues dismissed as moot 15 August 2002. 
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CREEK POINTE HOMEOWNER'S ASS'N v. HAPP 

No. 578P01 

Case below: 146 N.C. App. 159 

Petition by defendant and third party plaintiff (Richard Harp) 
for discretionary review pursuant to G.S. 7A-31 denied 15 August 
2002. 

CRIDER v. JONES ISLAND CLUB, INC 

No. 691POl 

Case below: 147 N.C. App. 262 

Petition by plaintiffs for writ of' certiorari to review the decision 
of the North Carolina Court of Appeals denied 15 August 2002. 

DIXIE LUMBER CO. OF CHERRYVlLLE, INC. v. 
N.C. DEP'T OF ENV'T, HEALTH & NATURAL RES 

No. 261P02 

Case below: 150 N.C. App. 144 

Petition by petitioner for discretionary review pursuant to G.S. 
7A-31 denied 15 August 2002. 

FRAZIER v. COOPER 

No. 417P02 

Case below: Craven County Superior Court 

Application by petitioner pro se for writ of habeas corpus denied 
15 July 2002. 

FRAZIER v. LEE 

No. 284P02 

Case below: Craven County Superior Court 

Application by petitioner pro se for writ of habeas corpus and 
writ of mandamus denied 15 July 2002. 
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FRAZIER v. STEELMAN 

No. 388P02 

Case below: Wake County Superior Court 

Petition by petitioner pro se for writ of mandamus denied 15 
August 2002. Petition by petitioner pro se for writ of prohibition 
denied 15 August 2002. Justice Edmunds recused. 

GUILFORD FIN. SERVS., LLC v. CITY OF BREVARD 

No. 295A02 

Case below: 150 N.C. App. 1 

Petition by respondent for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to issues in addition to those pre- 
sented as the basis for the dissenting opinion in the Court of Appeals 
denied 15 August 2002. Verified motion by petitioner for expedited 
consideration denied 15 August 2002. 

HARRIS v. THOMPSON CONTR'RS, INC. 

No. 122PA02 

Case below: 148 N.C. App. 472 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 allowed 15 August 2002. 

IN RE B.A. 

No. 193PA02 

Case below: 149 N.C. App. 667 

Petition by petitioner for writ of supersedeas allowed 15 August 
2002. Petition by petitioner for discretionary review pursuant to G.S. 
7A-31 allowed 15 August 2002. 

IN RE BRAITHWAITE 

No. 326P02 

Case below: 150 N.C. App. 434 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 15 August 2002. Petition 
by respondent for writ of certiorari to review the order of the District 
Court, Durham County, denied 15 August 2002. 



IN THE SUPREME COURT 163 

DISPOSITION OF PETITIONS FOR DISCRE:TIONARY REVIEW UNDER G.S. 7A-31 

IN RE ECKARD 

NO. 415P01-2 

Case below: 148 N.C. App. 541 

Petition by petitioner (Guard:ian ad Litem) for discretionary 
review pursuant to G.S. 7A-31 denied 15 August 2002. 

IN RE GURLEY 

No. 325P02 

Case below: 150 N.C. App. 437 

Motion by Attorney General to dismiss appeal by respondent 
(Durham County) for lack of substantial constitutional question 
allowed 15 August 2002. Petition by respondent (Durham County) for 
writ of certiorari to review the order of the District Court, Durham 
County denied 15 August 2002. 

IN RE PITTMAN 

No. 229P02 

Case below: 149 N.C. App. 756 

Notice of appeal by respondent (Lekeshia Harris) pursuant to 
G.S. 7A-30 (substantial constitutional question) dismissed ex mero 
motu 15 August 2002. Petition by respondent (James Pittman) for dis- 
cretionary review pursuant to G.S. :'A-31 denied 15 April 2002. 

IN RE ROBERTS 

No. 290PA02 

Case below: 150 N.C. App. 86 

Notice of appeal by respondent (Buncombe County Board of 
Education) pursuant to G.S. 7A-30 (substantial constitutional ques- 
tion) retained 15 August 2002. Petition by respondent (Buncombe 
County Board of Education) for discretionary review pursuant to G.S. 
7A-31 allowed 15 August 2002. 
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KEENER LUMBER CO. v. PERRY 

No. 248P02 

Case below: 149 N.C. App. 19 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 15 August 2002. Conditional petition by defendants for 
discretionary review pursuant to G.S. 7A-31 dismissed as moot 15 
August 2002. 

LEGRANDE v. STATE 

Case below: Stanly County Superior Court 

Application by plaintiff pro se for writ of habeas corpus denied 8 
August 2002. Plaintiff's pro se complaint for injury to person dis- 
missed 15 August 2002. Plaintiff's civil complaint against the State for 
malicicious and deliberate erroneous convictions, imprisonment dis- 
missed 15 August 2002. Motion by plaintiff for a mediated settlement 
conference or a dispute settlement center resolution on civil com- 
plaint against the State for malicious and deliberate erroneous con- 
victions, imprisonments and sentence of death dismissed 15 August 
2002. 

LOGAN v. ROGERS CONCRETE CO. 

No. 161P02 

Case below: 149 N.C. App. 232 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 15 August 2002. 

METTS v. TURNER 

No. 251P02 

Case below: 149 N.C. App. 844 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 15 August 2002. 
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MOSES v. YOUNG 

No. 236P02 

Case below: 149 N.C. App. 613 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 15 August 2002. 

N.C. DEP'T OF CORR. v. McKIMMElY 

No. 238P02 

Case below: 149 N.C. App. 605 

Petition by petitioner for discretionary review pursuant to G.S. 
7A-31 denied 15 August 2002. 

N.C. FARM BUREAU MUT. INS. CO. v. HARRELL 

No. 74P02 

Case below: 148 N.C. App. 183 

Petition by plaintiff-appellant for discretionary review pursuant 
to G.S. 7A-31 denied 15 August 200fl. 

OFFISS, INC. v. FIRST UNION NAT'L BANK 

No. 332P02 

Case below: 150 N.C. App. 356 

Petition by plaintiff for writ of certiorari to review the decision of 
the North Carolina Court of Appeals denied 15 August 2002. 

OWENBY v. YOUNG 

No. 286PA02 

Case below: 150 N.C. App. 412 

Petition by defendant for writ of supersedeas allowed 15 August 
2002. Notice of appeal by defendant pursuant to G.S. 7A-30 (substan- 
tial constitutional question) retained 15 August 2002. Petition by 
defendant for discretionary review pursuant to G.S. 7A-31 allowed 15 
August 2002. Motion by plaintiff to dismiss notice of appeal based 
upon a constitutional question denied 15 August 2002. 
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PIEDMONT TRIAD REG'L WATER AUTH. v. LAMB 

No. 312P02 

Case below: 150 N.C. App. 594 

Petition by plaintiff for writ of supersedeas denied 15 August 
2002. Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 15 August 2002. Temporary stay dissolved 15 August 
2002. 

RATCLIFF v. N.C. DEP'T OF HEALTH AND HUMAN SERVS. 

No. 292P02 

Case below: 149 N.C. App. 976 

Petition by petitioner for discretionary review pursuant to G.S. 
7A-31 denied 15 August 2002. 

ROSERO v. BLAKE 

No. 322802 

Case below: 150 N.C. App. 250 

Motion by defendant for temporary stay denied 25 July 
2002. Petition by defendant for writ of supersedeas denied 25 July 
2002. Petition by plaintiff for writ of supersedeas allowed 15 August 
2002. Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 and Appellant Rule 16(b) as to issues in addition to those 
presented as the basis for the dissenting opinion in the Court of 
Appeals allowed 15 August 2002. 

RUIZ v. BELK MASONRY CO. 

No. 154P02 

Case below: 148 N.C. App. 675 

Motion by plaintiff to dismiss the appeal for lack of substantional 
constitutional question allowed 15 August 2002. Petition by defend- 
ants for discretionary review pursuant to G.S. 7A-31 denied 15 August 
2002. 
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SCIOLINO v. TD WATERHOUSE INVESTOR SERVS., INC. 

No. 240P02 

Case below: 149 N.C. App. 642 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 15 August 2002. 

SHARPE v. SHARPE 

No. 315P02 

Case below: 150 N.C. App. 421 

Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 15 August 2002. 

SQUIRES v. JIM WALTER HOMES, INC. 

No. 343P02 

Case below: 150 N.C. App. 438 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 16 August 2002. 

STATE v. ALEXANDER 

No. 408P02 

Case below: 151 N.C. App. 598 

Motion by defendant for temporary stay allowed 8 August 2002 
pending determination of petition for discritionary review. 

STATE v. ALLEN 

No. 43P02 

Case below: 147 N.C. App. 786 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 15 August 2002. 
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STATE v. BECTON 

No. 328P02 

Case below: 150 N.C. App. 714 

Petition by defendant pro se for discretionary review pursuant to 
G.S. 7A-31 denied 15 August 2002. 

STATE v. BOEKENOOGEN 

No. 689P01 

Case below: 147 N.C. App. 292 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 15 August 2002. Petition 
by defendant for discretionary review pursuant to G.S. 7A-31 denied 
15 August 2002. 

STATE v. CAGLE 

NO. 336A95-2 

Case below: Cumberland County Superior Court 

Petition by defendant for writ of certiorari to review the order of 
the Superior Court, Cumberland County, denied 15 August 2002. 

STATE v. CAMP 

No. 304P02 

Case below: 150 N.C. App. 714 

Petition by defendant-appellant pro se for discretionary review 
pursuant to G.S. 7A-31 denied 15 August 2002. 

STATE v. CHRISTIAN 

No. 291P02 

Case below: 150 N.C. App. 77 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 15 August 2002. 
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STATE v. COBB 

No. 296P02 

Case below: 150 N.C. App. 31 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 15 August 2002. 

STATE v. COE 

No. 389P02 

Case below: 144 N.C. App. 449 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 15 August 2002. 

STATE v. COLE 

No. 45P02 

Case below: 147 N.C. App. 637 

Notice of appeal by defendant pursuant to G.S. 7A-30 (substantial 
constitutional question) dismissed ex mero motu 15 August 2002. 
Petition by defendant for writ of certiorari to review the decision of 
the North Carolina Court of Appea.1~ denied 15 August 2002. 

STATE v. CRUMP 

No. 294P02 

Case below: 149 N.C. App. 977 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 15 August 2002. Petition 
by defendant for discretionary review pursuant to G.S. 7A-31 denied 
15 August 2002. 

STATE v. CUMMINGS 

NO. 5 10899-2 

Case below: Robeson County Superior Court 

Petition by defendant for writ of certiorari to review the order of 
the Superior Court of Robeson County denied 15 August 2002. 
Motions by defendant to amend petition for writ of certiorari and to 
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amend petition a second time allowed 15 August 2002. Motion by 
defendant to remand for evidentiary hearing, to allow oral arguments 
and submission of briefs, to remand matter for modification of April 
17, 2002 order, and to stay consideration and decision of matter pend- 
ing resolution of a Robeson County motion for appropriate relief 
denied 15 August 2002. 

STATE v. DAVIS 

No. 109P02 

Case below: 151 N.C. App. 749 

Petition by defendant pro se for writ of certiorari to review the 
decision of the North Carolina Court of Appeals denied 15 August 
2002. 

STATE v. DEXTER 

No. 390A02 

Case below: 151 N.C. App. 430 

Motion by Attorney General for temporary stay allowed 2 August 
2002. 

STATE v. DIEHL 

NO. 195A00-2 

Case below: 147 N.C. App. 646 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 15 August 2002. 

STATE v. GOODMAN 

No. 174802 

Case below: 149 N.C. App. 57 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to issues in addition to those pre- 
sented as the basis for the dissenting opinion in the Court of Appeals 
allowed 15 August 2002. 
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STATE v. LANGSTON 

No. 383P02 

Case below: 149 N.C. App. 977 

Petition by defendant pro se fix writ of certiorari to review the 
decision of the North Carolina Court of Appeals denied 15 August 
2002. 

STATE v. LEE 

No. 357P02 

Case below: 150 N.C. App. 701 

Petition by Attorney General lfor writ of supersedeas denied 15 
August 2002. Petition by Attorney General for discretionary review 
pursuant to G.S. 7A-31 denied 15 A.ugust 2002. 

STATE v. LEGRANDE 

NO. 327P02-2 

Case below: Stanly County Superior CourtI346 N.C. App. 718 

Petition by defendant for writ of certiorari to review the order 
of the Superior Court, Stanly County denied 15 August 2002. Mo- 
tion by defendant for appropriate relief, dismissal of all charges on 
motion for appropriate relief in conjunction with petition for writ of 
certiorari no. 462A01-10, dismissal of all charges pursuant to G.S. 
15A-1447(b)(g) on petition for writ of certiorari No. 462A01-10, 
denied 15 August 2002. 

STATE v. LYNCH 

NO. 242A93-4 

Case below: Gaston County Superior Court 

Petition by defendant for writ of certiorari to review the orders of 
the Superior Court, Gaston County, denied 15 August 2002. 
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STATE v. MAHAN 

No. 342P02 

Case below: 150 N.C. App. 717 

Motion by Attorney General for temporary stay denied 8 July 
2002. 

STATE v. MARTINEZ 

No. 318P02 

Case below: 150 N.C. App. 715 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 15 August 2002. Petition 
by defendant for discretion review pursuant to G.S. 7A-31 denied 15 
August 2002. 

STATE v. McCLAIN 

No. 320P02 

Case below: 150 N.C. App. 715 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 15 August 2002. 

STATE v. McMILLIAN 

No. 123P02 

Case below: 139 N.C. App. 452 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 15 August 2002. 

STATE v. MILLER 

No. 142P02 

Case below: 149 N.C. App. 233 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 15 August 2002. 



IN THE SUPREME COURT 173 

DISPOSITION OF PETITIONS FOR DISCRI$TIONARY REVIEW UNDER G.S. 7A-31 

STATE v. NELMS 

No. 49P02 

Case below: 147 N.C. App. 789 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 15 August 2002. 

STATE v. O'CONNOR 

No. 340P02 

Case below: 150 N.C. App. 710 

Motion by Attorney General for temporary stay denied 5 July 
2002. Petition by the Attorney General for writ of supersedeas denied 
5 July 2002. Petition by Attorney General for discretionary review 
pursuant to G.S. 7A-31 denied 5 July 2002. 

STATE v. RAY 

No. 166A02 

Case below: 149 N.C. App. 137 

Notice of appeal by defendant pursuant to G.S. 7A-30 (substantial 
constitutional question) dismissed ex mero motu 15 August 2002. 

STATE v. RHODES 

No. 387P02 

Case below: 151 N.C. App. 208 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 15 August 2002. Petition by defendant for writ of super- 
sedeas and motion for temporary stay denied 15 August 2002. 

STATE v. ROUNDTREE 

No. 313A02 

Case below: 150 N.C. App. 440 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 15 August 2002. 
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STATE v. SCANLON 

NO. 480A99-3 

Case below: Durham County Superior Court 

Motion by defendant to remand amendments and second amend- 
ments to motion for appropriate relief allowed 15 August 2002. 

STATE v. SNYDER 

No. 181P02 

Case below: 149 N.C. App. 233 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 15 August 2002. Petition 
by defendant for writ of certiorari to review the decision of the North 
Carolina Court of Appeal denied 15 August 2002. 

STATE v. SPIVEY 

No. 299A02 

Case below: 150 N.C. App. 189 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 15 August 2002. Petition 
by defendant for discretionary review pursuant to G.S. 7A-31 denied 
15 August 2002. 

STATE v. STANLEY 

No. 376P02 

Case below: 150 N.C. App. 717 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 15 August 2002. Petition 
by defendant for discretionary review pursuant to G.S. 7A-31 denied 
15 August 2002. 



IN THE SUPR:EME COURT 175 

DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. STOKES 

No. 275A02 

Case below: 150 N.C. App. 211 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 15 August 2002. 
Petition by Attorney General for writ of supersedeas allowed 15 
August 2002. Petition by Attorney General for discretionary review 
pursuant to G.S. 7A-31 and Appellate Rule 16(b) as to issues in addi- 
tion to those presented as the basis for the dissenting opinion in the 
Court of Appeals allowed 15 August 2002 as to issue 1; denied as to 
remaining issues. 

STATE v. WATSON 

No. 336P02 

Case below: 150 N.C. App. 716 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 15 August 2002. 

STATE v. WESTMORELAND 

No. 132P02 

Case below: 148 N.C. App. 407 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 15 August 2002. 

STATE v. WOOD 

No. 210P02 

Case below: 149 N.C. App. 413 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 15 August 2002. 
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STATE ex rel. UTILS. COMM'N v. CAROLINA WATER SERV., INC. 

No. 267PA02 

Case below: 149 N.C. App. 656 

Conditional petition by respondent for discretionary review pur- 
suant to G.S. 7A-31 as to additional issues of the decision of the North 
Carolina Court of Appeals allowed 11 July 2002. 

TRUJILLO v. N.C. GRANGE MUT. INS. CO. 

No. 255P02 

Case below: 149 N.C. App. 811 

Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 15 August 2002. 

UNDERWOOD v. NORTHWESTERN MUT. LIFE INS. CO. 

No. 288P02 

Case below: 149 N.C. App. 979 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 15 August 2002. Conditional petition by defendants for 
discretionary review pursuant to G.S. 7A-31 as to additional issues of 
the decision of the North Carolina Court of Appeals dismissed as 
moot 15 August 2002. 

WACHOVIA BANK OF N.C. v. WEEKS 

No. 148P02 

Case below: 149 N.C. App. 234 

Petition by intervenor plaintiff (Sadie Graham Hart) for writ of 
certiorari to review the decision of the North Carolina Court of 
Appeals denied 15 August 2002. Motion by defendant to dismiss pur- 
suant to Rule 21(c) dismissed as moot 15 August 2002. 

ZABEN v. GARDINER 

No. 289P02 

Case below: 149 N.C. App. 979 

Motion by defendant to withdraw petition for discretionary 
review allowed 15 August 2002. 
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PETITION TO REHEAR 

STATE v. PEARSON 

No. 541A01 

Case below: 356 N.C. 22 

Petition by defendant pro se for rehearing en banc of the decision 
of this Court pursuant to Rule 31 denied 15 August 2002. Motion by 
defendant pro se to suspend Rul31 (g) denied 15 August 2002. Motion 
by defendant pro se to stay mandate denied 15 August 2002. Motion 
by defendant pro se to discharge counsel denied 15 August 2002. 
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STATE O F  NORTH CAROLINA v. TED ANTHONY PREVATTE 

No. 492A99 

(Filed 4 October  2002) 

1. Venue- change-vicinage rights-no right to county of 
choice 

The trial court did not violate defendant's vicinage rights in a 
first-degree murder and second-degree kidnapping case by 
changing venue from Anson County to Stanly County, because: 
(1) although defendant failed to present a sufficient showing of 
prejudice to change venue, the trial court had inherent authority 
in its discretion to change venue; (2) the trial court was making 
a decision at defendant's request to benefit defendant in his 
upcoming trial; (3) the trial court took into consideration 
whether there were adequate facilities and manageable dockets 
in the other counties; and (4) defendant does not have the right 
to change venue to the county of his choice, and a defendant may 
not condition a motion for a change of venue upon the trial 
court's agreeing to transfer the case to a particular county speci- 
fied by defendant. 

2. Criminal Law- request for ex parte hearing-pro se mo- 
tion to dismiss attorneys 

The trial court did not err in a first-degree murder and 
second-degree kidnapping case by failing to allow defendant's 
personal request to speak to the court outside the presence of 
the prosecution regarding his pro se motion to dismiss his attor- 
neys, because: (1) the primary matter about which defendant 
desired to speak with the trial court in private was resolved; (2) 
the trial court properly granted defendant a hearing so defendant 
could explain his desire to change attorneys, but defendant failed 
to provide the trial court with sufficient information to support 
his motion for new counsel; (3) it does not appear that defendant 
and his attorneys ever reached an impasse such that the attor- 
neys could not competently function when defendant's attorneys 
eventually agreed to obtain money for a private investigator as 
defendant requested, and it appears that defendant wished only 
that his attorneys would seek funds to obtain physical evidence; 
(4) it was within the attorneys' discretion to use their time and 
energy as they saw best to prepare for trial; and (5) defendant 
failed to present any evidence that an issue of a personal nature 
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was at stake, and defendant merely indicated that additional evi- 
dence might exist. 

3. Constitutional Law- right to counsel-duty of loyalty- 
work product 

A defendant in a first-degree murder and second-degree kid- 
napping case was not denied his Sixth Amendment right to coun- 
sel even though defendant alleges his attorneys violated their 
duty of loyalty and revealed their work product in front of the 
prosecution, because there is no evidence that defendant's attor- 
neys revealed any information that constituted work product 
when the attorneys simply responded to the trial court's ques- 
tions concerning what they had done to investigate and prepare 
the case without disclosing any of their mental processes. 

4. Criminal Law- motion to dismiss attorneys-State's 
participation 

The trial court did not err in a first-degree murder and 
second-degree kidnapping case by allegedly allowing the State to 
participate in the decision on (defendant's motion to dismiss his 
attorneys, because: (1) the State's comments merely reflect its 
interpretation of the law governing defendant's motion as well as 
its belief that defendant was attempting to stall his trial; and (2) 
it was proper to ascertain the State's stance on defendant's 
motion since the timing of the trial could have affected the 
State. 

5.  Discovery- medical and ps:ychological records-failure to 
object 

The trial court did not err in a first-degree murder and 
second-degree kidnapping case by granting the State's request for 
discovery of defendant's medical and psychological records and 
by requiring the defense's psychology experts to issue written 
reports allegedly in violation of N.C.G.S. § 15A-905, because: (1) 
defendant never objected to the trial court's grant of the relevant 
discovery to the State; and (2) defendant agreed that the law gave 
the State the right to obtain the materials requested. 

6. Jury- capital selection-motion to strike panel-juror 
recognized mug shot of defendant in newspaper 

The trial court did not err in a first-degree murder and 
second-degree kidnapping case by denying defendant's motion to 
strike the panel of jurors that heard a prospective juror's com- 
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ment that she recognized a mug shot of defendant in the newspa- 
per even though defendant contends the information allowed the 
other jurors to speculate about prior crimes defendant may have 
committed, because: (1) defendant provides no evidence that the 
mug shot the prospective juror saw was connected to another 
crime; and (2) there is no reason to believe the other jurors 
formed any improper opinions based on the prospective juror's 
comment about the mug shot. 

7. Criminal Law- prosecutor's argument-jury voir dire- 
jurors did not have to believe expert 

The trial court did not err in a first-degree murder and 
second-degree kidnapping case by permitting the State's com- 
ments during jury voir dire that the jurors did not have to believe 
any part of what an expert said simply based on the fact that the 
person is an expert witness, because: (1) the prosecutor did not 
express an opinion as to the credibility of specific witnesses; (2) 
the State's questions were simply intended to determine if jurors 
would equally consider testimony of lay witnesses concerning 
defendant's mental capacity; and (3) the State's questions regard- 
ing expert witnesses were in concert with the trial court's jury 
instruction regarding expert witnesses. 

8. Criminal Law- prosecutor's argument-vouching-argu- 
ing just and true case 

The State did not improperly vouch to the jury in a capital 
trial that it was arguing the just and true case by comments to 
prospective jurors about reaching the sentencing phase because: 
(1) the State never said the sentencing phase definitely would be 
reached, but only insinuated such a possibility; and (2) the trial 
court's clarifications and the prospective jurors' responses to the 
trial court and the State made it clear that the prospective jurors 
were not under the impression the sentencing phase was a 
certainty. 

9. Jury- capital-duty to stand up alone and announce death 
verdict-excusal for cause 

The trial court did not err in a first-degree murder and 
second-degree kidnapping case by allowing the State to inform 
prospective jurors that as a part of their duty they might have 
to stand up alone and announce a death verdict and by ex- 
cusing for cause a prospective juror based on the fact that she 
could not fulfill this duty, because: (I)  the State and the trial 
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court were merely describing the polling process to the jur- 
ors; and (2) the trial court perceived an inability on the prospec- 
tive juror's part to follow the law with regard to imposition of 
capital punishment. 

10. Evidence- testimony-bases of opinions-state of mind- 
failure to make offer of proof 

The trial court did not err in a first-degree murder and 
second-degree kidnapping case by allegedly violating defendant's 
right to present evidence in hi:$ defense by failing to allow two 
expert witnesses to state the bitses of their opinions and by lim- 
iting the testimony of some lay witnesses about defendant's state 
of mind, because: (1) one of the witnesses was allowed to testify 
about the general basis of her opinion; (2) defendant failed to 
make an offer of proof regarding the expert witnesses' testimony; 
and (3) defendant failed to make an offer of proof regarding the 
testimony of the lay witnesses and it appears unlikely the obser- 
vations of these lay witnesses would have substantially impacted 
the jury's consideration of defendant's sanity. 

11. Constitutional Law- effective assistance of counsel-psy- 
chological defenses-diminished capacity 

A defendant in a first-degree murder and second-degree kid- 
napping case did not receive meffective assistance of counsel 
even though defendant contends his attorneys' failed to ade- 
quately present psychological defenses including diminished 
capacity, because: (1) it can on1 y be speculated whether the ques- 
tions defendant contends should have been asked to support a 
diminished capacity defense would have been answered favor- 
ably to defendant; and (2) it was a matter of trial strategy to 
determine whether to offer evidence of both diminished capacity 
and insanity or to focus all efforts on insanity. 

12. Criminal Law- prosecutor's, argument-validity of expert 
testimony 

The trial court did not err in a first-degree murder and sec- 
ond-degree kidnapping case by allowing the State's closing argu- 
ments regarding the validity of defendant's expert testimony and 
alleged attacks on the expert, because defendant failed to show 
the trial court abused its discret,ion in handling the State's actions 
at trial. 
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13. Evidence- hearsay-purpose other than truth of matter 
asserted 

The trial court did not allow impermissible hearsay evidence 
in a first-degree murder and second-degree kidnapping case by 
allowing evidence from a witness stating that the victim's hus- 
band visited the victim on the day of the murder and told her he 
loved her because: (1) the statement was admitted for a purpose 
other than to prove its truth; (2) the statement is evidence that 
the victim believed a reconciliation was forthcoming and sup- 
ported the victim's fear that defendant boyfriend might try to 
harm her or her family; and (3) the statement supports a con- 
clusion that defendant was motivated to kill by the victim's desire 
to end her relationship with defendant and reconcile with her 
husband. 

14. Evidence- rocky relationship-persona1 knowledge 
The trial court did not commit prejudicial error in a first- 

degree murder and second-degree kidnapping case by allowing 
testimony from a witness stating that the relationship between 
the victim and her husband was rocky but that they always 
seemed to get back together even though defendant contends the 
testimony was given without personal knowledge, because as 
defendant concedes, this testimony was tested on cross- 
examination when the witness admitted that she did not live with 
the victim and her husband and thus did not know what she 
meant by "rocky." 

15. Evidence- hearsay-state of mind exception 
The trial court did not allow imperissible hearsay evidence in 

a first-degree murder and second-degree kidnapping case by 
allowing a witness to testify that the victim told her that the vic- 
tim was attempting to reconcile with her husband, because: (1) 
the testimony was admissible under the N.C.G.S. Q 8C-1, Rule 
803(3) state of mind exception to show the victim's mental state 
and provided insight into her confrontation with defendant; and 
(2) the statement was an expansion on the origin of the victim's 
fear of defendant boyfriend. 

16. Evidence- hearsay-objection sustained 
The trial court did not err in a first-degree murder and 

second-degree kidnapping case by sustaining an objection when 
defendant asked a witness whether the victim's husband asked 
the witness to keep an eye on his wife and defendant boyfriend 
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so that the husband could use the information in court over 
custody of the kids, because the question solicited hearsay and 
was improper. 

Jury- capital selection-voir dire-insanity defense 
The trial court did not err in a first-degree murder and 

second-degree kidnapping case by overruling objections to the 
State's argument that allegedly distorted the legal standard appli- 
cable to the insanity defense during jury voir dire, because: (1) 
defendant waived this issue by failing to provide a transcript ref- 
erence in his brief to the alleged statement and by failing to make 
an assignment of error on this issue as required by N.C. R. App. P. 
10(a); and (2) even if defendant did not waive this issue, the state- 
ment was a proper attempt by the State to ascertain if jurors 
could follow the law concerning defendant's guilt as well as 
whether defendant was not guilty by reason of insanity. 

18. Criminal Law- prosecutor's argument-insanity defense 
The trial court did not err in a first-degree murder and 

second-degree kidnapping case by overruling objections to the 
State's argument that allegedly {distorted the legal standard appli- 
cable to the insanity defense during closing arguments, because: 
(I) the State properly argued that defendant's mental illness did 
not alone meet the requirements for legal insanity; and (2) any 
alleged error by the State, stating that if the jurors found defend- 
ant insane that they should let him go, was properly handled by 
the trial court's instruction. 

19. Criminal Law- prosecutoi-'s argument-jury's duty to 
enforce law 

The trial court did not err in a first-degree murder and 
second-degree kidnapping case by allowing the State to argue 
during closing arguments that the jury's duty is to enforce the 
law, because: (1) the State used its argument to clear up any jury 
confusion about the responsibilities of the police, the prosecu- 
tors, the judge, and the jury; and (2) the State sought to ensure 
the jury understood that its proper role included holding defend- 
ant accountable. 

20. Criminal Law- prosecutor's argument-additional evi- 
dence during sentencing 

The trial court did not err in a first-degree murder and 
second-degree kidnapping case by allowing the State to argue 
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during opening and closing arguments that if the jury found 
defendant guilty it would learn more during sentencing, because: 
(1) the State's argument merely reemphasized what the jury 
already knew, including that additional evidence would be sub- 
mitted on the question of defendant's sentence if defendant was 
found guilty; and (2) this procedural issue was fully explained to 
the jury during jury selection. 

21. Criminal Law- prosecutor's argument-consider in vic- 
tim's shoes 

The trial court did not err in a first-degree murder and 
second-degree kidnapping case by allegedly allowing the State to 
request during opening arguments that the jurors consider the 
victim as a relative and put themselves in the victim's shoes, 
because: (1) the State was simply providing some background on 
the victim; (2) the State's comment that the victim could be 
related to a member of the jury was an effort to show the victim 
was a typical community member; and (3) there is no indication 
the State was urging the jurors to put themselves in the victim's 
shoes. 

22. Criminal Law- prosecutor's argument-lack of consequences 
The prosecutor in a first-degree murder and second-degree 

kidnapping case did not improperly refer during opening and 
closing arguments to the lack of consequences defendant had 
suffered in the six years since the crimes were committed, 
because: (1) a reading of the arguments in their totality reveals 
that the prosecutor was suggesting defendant acted in a planned 
way and made numerous decisions in the process of the killing; 
(2) the trial court immediately admonished the prosecutor to 
stick to the evidence when he briefly remarked about the six-year 
time period; and (3) there was no instance where the prosecutor 
referred to the consequences to defendant as being relevant to 
the jury's determination of guilt. 

Criminal Law- prosecutor's argument-no witness of a 
psychotic episode 

The trial court did not err in a first-degree murder and 
second-degree kidnapping case by allowing the State to argue 
that there was not one witness for the defendant that could say 
the person committing the murder was having a psychotic 
episode or having some type of out-of-body experience because, 
despite the existence of conflicting expert opinion on the issue, 
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the State was properly pointing out that there was no definitive 
evidence to prove an episode took place. 

24. Criminal Law-  prosecutor"^ argument-manipulation of 
mental tests 

The trial court did not err in a first-degree murder and 
second-degree kidnapping case by allowing the State to attempt 
to impeach the insanity defense with the idea that defendant had 
taken mental tests several times and knew how to manipulate 
them, because: (1) it was proper for the State to argue that 
defendant had some expertise portraying his psychological 
makeup in a favorable manner considering the broad evidence of 
defendant's mental problems a:nd the evaluations and treatments 
he received for these problems; and ( 2 )  the trial court instructed 
the jurors that if their recollection of the evidence differed from 
that presented by the attorneys in argument, the jurors should 
disregard what the attorneys said and rely solely on their own 
independent recollection. 

25. Criminal Law- prosecutor's argument-expert gathered 
information from others 

The trial court did not err in a first-degree murder and 
second-degree kidnapping case by allowing the State to argue 
that its own expert had gathered information from other people 
in forming his opinion, because: (I) the State did not proceed 
with this line of argument aft,er defendant's objection, and the 
State asked the jury to consider this issue based on its own rec- 
ollection of testimony from the trial; and ( 2 )  the State's argument 
was in line with the trial court's instruction for the jurors to base 
their deliberations on their own memory of testimony. 

26. Criminal Law- prosecutor's argument-fairness defend- 
ant showed victim-putting words in mouth of witnesses 

The trial court did not err in a first-degree murder and 
second-degree kidnapping case by allowing the State to urge the 
jury to contrast the court's fair treatment of defendant to defend- 
ant's treatment of the victim and to state that defense counsel 
was putting words in the mouths of the witnesses, because: (1) 
the State's remarks concerning the fairness defendant showed 
the victim were well within the parameters created by our 
Supreme Court; and ( 2 )  the State's comment concerning defense 
counsel putting words in the mouths of witnesses was a response 
to defendant's attacking closing argument, was not abusive or 
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ongoing, and was isolated and did not deprive defendant of a 
fair trial. 

27. Criminal Law- insanity-burden of proof-instructions 
The trial court's instruction in a first-degree murder and kid- 

napping case that defendant had the burden to "prove insanity to 
your satisfactionn sufficiently charged the jury on the standard of 
proof needed by defendant to prove his insanity without an 
instruction that defendant had the burden of proving insanity by 
a preponderance of the evidence. Furthermore, the jury could not 
have been confused by the court's use of the terms "satisfied," 
"convinced," and "proof beyond a reasonable doubt" where the 
court fully instructed the jury on which standard to use and told 
the jury not to use the "beyond a reasonable doubt" standard in 
considering whether defendant was insane. 

28. Constitutional Law- comment on right to remain silent- 
no direct reference-courtroom demeanor 

The trial court did not commit plain error in a first-degree 
murder and second-degree kidnapping case by failing to inter- 
vene ex mero motu to prevent the State from allegedly com- 
menting on defendant's exercise of his right to remain silent, 
because: (1) the State's argument that no witness could testify 
that defendant was having a psychotic episode at the time of the 
crimes was merely a comment on the witnesses who had testified 
and was not a direct reference to defendant's silence; and (2) the 
State's con~n~ent  on defendant's failure to look into the jurors' 
eyes was merely a brief reference to defendant's courtroom 
demeanor. 

29. Evidence- defendant would kill victim but mother 
paid too much to get him out of prison-motivation- 
deliberation 

The trial court did not abuse its discretion in a first-degree 
murder and second-degree kidnapping case by overruling defend- 
ant's objections and denying defendant's motion to strike testi- 
mony by a State's witness informing the jurors about a statement 
defendant made that he would kill the victim but his mother paid 
too much money to get him out of prison, because: (1) the part of 
the statement in which defendant said he would kill the victim 
showed that defendant had the motivation to kill the victim and 
that defendant had thought about killing the victim for some time 
before the murder occurred; (2) the part of the statement where 
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defendant said his mother paid to get him out of prison allowed 
the jury valuable insight concerning defendant's thinking and 
evaluation prior to the murder; (3) hearing both parts of the state- 
ment gave the jury the opportunity to see how defendant was 
deliberating over whether to kill the victim since defendant's 
mental state was an issue at trial; (4) the testimony did not reveal 
why defendant had been in prison or why his mother paid for his 
release; and (5) any prejudice from the admission of the testi- 
mony was not significant since defendant, in questioning his own 
witnesses as well as in closing arguments, disclosed that he had 
spent time in prison. 

30. Kidnapping- instructions--purpose of confinement or 
restraint 

The trial court's instructions in a prosecution for two kid- 
nappings did not unconstitutionally relieve the State of its burden 
of proving all elements of kidnapping because the court 
instructed the jury that it must find the confinement, restraint 
or removal was for the purpose of "murder" rather than "first 
degree murder," as specified in both indictments, or because the 
court failed to instruct the jury that it must also find defendant 
was "terrorizing" the second victim when the indictment in that 
case alleged terrorizing the victim as an additional purpose, 
where (I) both indictments alleged that the kidnapping was "for 
the purpose of facilitating the commission of a felony, First 
Degree Murder," and language in the indictments following "the 
commission of a felony" is mere surplusage and may properly be 
disregarded; and (2) although the indictment may allege more 
than one purpose, the State has to prove only one of the alleged 
purposes in order to sustain it conviction of kidnapping, and it 
was not necessary for the court to include terrorizing in its 
instructions. 

31. Kidnapping- second-degree-additional restraint-suffi- 
ciency of evidence 

The trial court did not err by upholding defendant's second- 
degree kidnapping convictionlj even though defendant contends 
they were an inherent and integral part of the female victim's 
murder, because the binding and the beating of the female victim 
and the restraint on the male victim were not essential actions 
necessary to restrain the female victim in order to murder her, 
but were additional actions that increased her helplessness and 
vulnerability. 
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32. Criminal Law- motion for mistrial-previous escape from 
prison-prior murder 

The trial court did not abuse its discretion in a first-degree 
murder and second-degree kidnapping case by failing to declare 
a mistrial when the State introduced evidence that defendant 
escaped from prison while serving time for a prior murder in 
Georgia, because: (I)  the trial court, sustained defendant's objec- 
tion and instructed the jury to disregard the reference to the 
escape; and (2) it is presumed that the jury followed the t,rial 
court's instructions. 

33. Criminal Law- legal insanity-consideration after defend- 
ant found not guilty 

The trial court did not err in a first-degree murder and 
second-degree kidnapping case by instructing the jury not to con- 
sider defendant's special issue of legal insanity unless the jury 
first found defendant was not guilty, because: (I)  the trial court 
fully instructed the jury that it was to consider the insanity 
defense only if it found the State had proved its case beyond a 
reasonable doubt; and (2) taken in context with the trial court's 
instructions on the insanity defense consistent with the pattern 
jury instructions, there was no error. 

34. Sentencing- capital-aggravating circumstance-defend- 
ant previously convicted of another capital offense-fail- 
ure to submit 

The trial court did not err in a capital sentencing proceeding 
by allowing the State to decline to present evidence of the aggra- 
vating circumstance under N.C.G.S. # 15A-2000(e)(2) that defend- 
ant had previously been convicted of another capital offense 
even though defendant had been found guilty of murder in 1974 
in Georgia, because the State chose to proceed under the 
N.C.G.S. 5 15A-2000(e)(3) aggravating circumstance that the 
offense was a prior violent felony, and the fact that defendant had 
been convicted previously of murder was thus submitted to the 
jury for its consideration. 

35. Sentencing- capital-jury instruction on life imprison- 
ment-invited error 

The trial court did not err in a capital sentencing proceeding 
by instructing the jury that it would have to choose between life 
imprisonment without parole and the death penalty even though 
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the maximum sentence at the time defendant committed the mur- 
der was the death penalty or life imprisonment with the possibil- 
ity for parole, because: (1) defendant did not object to and in fact 
invited the trial court's error by requesting the instruction on life 
imprisonment without parole; (2) defendant repeatedly urged the 
jury to recommend a sentence of life imprisonment without 
parole; (3) a defendant cannot complain about a jury instruction 
that he specifically requests; and (4) defendant has no ex post 
facto claim since he was sentenced to the maximum punishment 
of death. 

36. Sentencing- capital-aggravating circumstance-murder 
part of course of conduct-no plain error 

The trial court did not commit plain error in a capital sen- 
tencing proceeding by failing to specify and define the alleged 
crime of violence in the N.C.G..S. 5 15A-2000(e)(ll) aggravating 
circumstance that the murder was part of a course of conduct, 
because: (1) the trial court never promised to specify a crime to 
constitute the course of conduct, and there is no requirement that 
the trial court specify the crime or crimes to support this cir- 
cumstance; and (2) there was no possibility of double-counting 
even though the N.C.G.S. 3 l5A-2000(e)(5) aggravating circum- 
stance was submitted since the (e)(5) circumstance was limited 
to the kidnapping of the female victim while the (e)(l l)  cir- 
cumstance was limited to the kidnapping and assault of the 
victim's son. 

Sentencing- capital-aggravating circumstance-murder 
part of course of conduct-single crime sufficient 

The trial court did not err in a capital sentencing proceeding 
by instructing the jury that a single crime of violence could sup- 
port the N.C.G.S. $ 15A-200O~(e)(ll) aggravating circumstance 
that the murder was part of a course of conduct, because: (1) the 
trial court instructed in a manner virtually identical to the pattern 
jury instructions; (2) a trial court may instruct the jury on (e)(l l)  
by limiting the jury's considera tion to the conduct involved in one 
other crime, and evidence of one other crime is sufficient to sub- 
mit this circumstance; and (3) there was substantial evidence 
that defendant committed two violent crimes against the murder 
victim's son. 
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38. Sentencing- capital-aggravating circumstance-murder 
especially heinous, atrocious, or cruel 

The trial court did not err in a capital sentencing proceeding 
by submitting the N.C.G.S. $ 15A-2000(e)(9) aggravating circum- 
stance that the murder was especially heinous, atrocious, or 
cruel, because evidence showed the murder was pitiless, unnec- 
essarily tortuous, and that it dehumanized the victim when: (1) 
defendant attacked the victim in the presence of her ten-year-old 
son; (2) defendant psychologically tortured the victim by threat- 
ening her son and locking him in a bathroom; (3) the victim did 
not know if defendant would kill her son as well; and (4) defend- 
ant struck t,he victim multiple times and shot her as she was 
trying to run away. 

39. Sentencing- capital-motion to strike death penalty-dis- 
cretion-constitutionality 

The trial court did not err in a capital sentencing pro- 
ceeding by failing to grant defendant's motion to strike the death 
penalty based on the fact that North Carolina's capital punish- 
ment scheme does not allow for discretion to choose not to 
seek the death penalty, because: (1) the required discretion is 
satisfied by the guided discretion given to juries who sentence 
defendants in capital cases in North Carolina; and (2) our 
Supreme Court has repeatedly held that our capital punishment 
system is constitutional despite the prosecutor's possession of 
broad discretion. 

40. Sentencing- capital-prosecutor's arguments-defendant 
previously convicted of murder 

The trial court did not err in a capital sentencing proceeding 
by overruling defendant's objections to the State's sentencing 
argument emphasizing that defendant had been previously con- 
victed for a Georgia murder and that the only way to ensure 
defendant would not murder again was to return a death verdict, 
because defendant was convicted of the Georgia murder and the 
State had every right to refer to it during closing argument. 

41. Criminal Law- prosecutor's argument-jury as law and 
justice-no impropriety 

The prosecutor's argument in a capital sentencing proceeding 
telling the j u ~ y  that "Today, you are the law. You are justice" and 
that "you 13 people are the law of this county" was a proper argu- 
ment that the jury was the conscience of the community for the 
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purposes of defendant's trial and was not an improper argument 
that the jurors are a prosecutori.al arm of the government. 

42. Sentencing- capital-prosecutor's arguments-defendant 
wrote his own judgment 

The trial court did not err in a capital sentencing proceeding 
by overruling defendant's objections to the State's sentencing 
argument that defendant wrote his own judgment, because: (1) 
the State's argument simply emphasized that defendant chose to 
take another's life; and (2) nothing in the argument relieves the 
jury of its responsibility of fairness and impartiality. 

43. Criminal Law- prosecutor's argument-find defendant 
guilty for justice of victims' families 

The trial court did not err in a first-degree murder case by 
overruling defendant's objections to the State's argument during 
the guilt-innocence phase that the jury should find defendant 
guilty in order to do justice for the victim and her family, be- 
cause: (1) a prosecutor may properly argue that the victim's death 
represents a unique loss to the victim's family; (2) a prosecutor 
may argue the jury should do justice for the victim and the vic- 
tim's family if the argument does not specifically relate to the 
family's opinion about the defendant or the crime; and (3) the 
reference to the victim's spirit being at the trial was nothing 
more than a reference to remaining family members and their 
need for justice. 

44. Sentencing- capital-prosecutor's argument-belittling 
defendant's mitigating circumstances 

The trial court did not err in a capital sentencing proceeding 
by allowing the State to belittle the mitigating circumstances sub- 
mitted by defendant, because: (1) prosecutors may legitimately 
attempt to belittle or deprecate the significance of a mitigating 
circumstance; and (2) the State properly argued that the circum- 
stances should not be an excuse for defendant to avoid the con- 
sequences of his actions. 

45. Sentencing- capital-reinstruction on mitigating 
circumstance 

The trial court did not err in a capital sentencing proceeding 
by reinstructing the jury on the definition of mitigating circum- 
stance, because: (1) the trial court followed the pattern jury 
instructions and instructed the jury about each statutory and 
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nonstatutory mitigating circumstance, making it clear that statu- 
tory and nonstatutory mitigating circun~stances were different; 
(2) the punishment recommendation form differentiated between 
findings necessary for the jury to find statutory and nonstatutory 
mitigating circumstances; (3) the trial court never indicated to 
the jurors that they could give no weight to statutory mitigating 
circumstances they found to exist; and (4) defendant failed to 
object to the reinstruction after it was given, and the jury was 
able to reach a verdict without further inquiry. 

46. Sentencing- capital-peremptory instructions on mitigat- 
ing circumstances-no factual inferences from trial court's 
rulings 

The trial court did not commit plain error in a capital sen- 
tencing proceeding by instructing the jury that it was not to make 
any factual inferences from his rulings after giving peremptory 
instructions on mitigating circumstances, because: (I) even when 
a peremptory instruction is given, jurors can reject the evidence 
if they lack faith in its credibility; and (2) the instruction per- 
mitted the jury to determine whether it believed the evidence 
presented even when contradictory evidence was presented, and 
the trial court's later instruction was consistent with the peremp- 
tory instructions. 

47. Sentencing- death penalty-proportionate 

A sentence of death imposed upon defendant for first-degree 
murder was not disproportionate because: (1) defendant was 
convicted on the basis of malice, premeditation, and deliberation, 
and under the felony murder rule; (2) defendant kidnapped the 
victim and her ten-year-old son at gunpoint in their own home, 
and defendant viciously killed the victim while she was running 
away; (3) and the jury found the prior violent felony, commission 
during kidnapping, heinous, atrocious and cruel, and course of 
conduct aggravating circumstances. 

Appeal as of right pursuant to N.C.G.S. # 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Helms, J., on 22 
February 1999 in Superior Court, Stanly County, upon a jury verdict 
finding defendant guilty of first-degree murder. On 19 July 2001, the 
Supreme Court allowed defendant's motion to bypass the Court of 
Appeals as to his appeal of additional judgments. Heard in the 
Supreme Court 11 March 2002. 
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Roy Cooper, Attorney General!, by William B. Cmmpler and 
Robert C. Montgomery, Assistant Attorneys General, for the 
State. 

Center for Death Penalty Litigation, by Kenneth Rose, for 
defendant-appellant. 

WAINWRIGHT, Justice. 

In 1995, Ted Anthony Prevatte (defendant) was sentenced to 
death after being found guilty of first-degree murder and two counts 
of second-degree kidnapping. State v. Prevatte, 346 N.C. 162, 484 
S.E.2d 377 (1997). Following defendant's appeal from these convic- 
tions, this Court granted defendant a new trial. Id. 

On 17 February 1999, at his second trial, the jury found defendant 
guilty of first-degree murder and two counts of kidnapping. The first- 
degree murder conviction was based on the theories of malice, pre- 
meditation and deliberation, and the felony murder rule. The jury 
recommended and the trial judge im.posed a sentence of death for the 
murder conviction and consecutive terms of imprisonment of thirty 
years each for the kidnapping convictions. 

The record reveals the following pertinent facts. The thirty- 
two-year-old victim (Cindy McIntyre) was married with two children 
(Michael and Matthew). She and her husband, Mike, were estranged 
but trying to reconcile. The victim and defendant attended the 
same church, sang together in the choir, and had been dating for 
about a year. Defendant lived with his mother across the street from 
the victim. 

On 1 June 1993, when the victim and her husband saw each 
other, the victim's husband gave her a rose, kissed her, and told 
her he loved her. Later that same day, the victim and her son 
Matthew were at home when defendant came in with a present for 
Matthew. As Matthew was opening the present, his mother said, "Oh 
my God." Matthew turned around and saw defendant pointing a 
gun at his mother. Defendant had 'borrowed a gun from his cousin 
that afternoon. 

When Matthew saw defendant with the gun, Matthew jumped up, 
and defendant pointed the gun at him. Defendant took the victim and 
Matthew to the bedroom and made them get down on their knees. 
Defendant then hit and kicked the victim. Defendant pointed the gun 
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at Matthew's head and said if the victim did not shut up, defendant 
would shoot Matthew. 

Defendant grabbed Matthew and locked him in a bathroom down 
the hall from the bedroom. Defendant briefly left the house but 
shortly returned and brought the victim out of the house, with her 
hands bound behind her back. Defendant had his hands on the vic- 
tim's neck and shoulder area. Defendant forced the victim into a car, 
pulled the victim back out of the car, and then struck the victim three 
to four times and slammed the victim's head into the car. The victim's 
hands remained bound behind her back. Defendant next reached into 
the car and pulled out a handgun. When the victim tried to run away, 
defendant held the gun with both hands, aimed, and fired more than 
once. Defendant left immediately after the last shot. 

An autopsy of the victim's body revealed she suffered three gun- 
shot wounds. Each bullet passed through the victim's body. One bul- 
let went through the middle of the victim's back and completely 
destroyed her aorta and heart. Massive bleeding occurred in the chest 
cavity. These wounds caused the victim's death. 

Inside the master bedroom of the victim's house, investigators 
found a nylon rope tied to a bed frame and a roll of duct tape on the 
floor. The roll of duct tape was consistent with the duct tape used to 
bind the victim's hands. 

Prior to the murder, the victim told a witness she was afraid of 
defendant because he knew she was reuniting with her husband. The 
victim said she was afraid defendant would hurt her, her children, or 
her husband. Witnesses also heard defendant say he would kill the 
victim if he could get away with it and he "[felt] like killing her." 

Before analyzing defendant's arguments, we first note that 
defendant's two trial attorneys in this case are the same at- 
torneys who represented defendant in his 1995 capital trial for this 
murder. 

We also note defendant presented an insanity defense at trial. 
Two defense experts expressed opinions that defendant had a para- 
noid personality disorder and was insane at the time of the shooting. 
The State offered rebuttal evidence that on the day of the murders, 
defendant was observed acting in a calm, friendly manner. The State's 
expert testified that on the day of the murders, defendant was able to 
understand the nature and quality of his actions as well as the differ- 
ence between right and wrong. 
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PRE-TRIAIL ISSUES 

[I] We first address defendant's assignment of error that his vicinage 
rights were violated in that venue should not have been changed from 
Anson County to Stanly County because the court lacked statutory 
authority to change venue, the court lacked inherent authority to 
change venue without giving an adequate reason, and defendant did 
not waive his right to venue. Defendant's argument is misplaced. 

"The vicinage concept requires that the jurors be selected from a 
geographical district that includes the locality of the commission of 
the crime." 4 Wayne R. LaFave and Jerold H. Israel, Criminal 
Procedure Q 16.l(b), at 462 (2d ed. 1999). "Technically, 'vicinage' 
means neighborhood, and 'vicinage of the jury' meant jury of the 
neighborhood or, in medieval England, jury of the county." Williams 
v. FZorida, 399 U.S. 78, 93 n.35, 26 I;. Ed. 2d 446, 456, n.35 (1970). 

First, defendant contends he has a right to be tried in the county 
in which he was charged, namely, Anson County. The general rule in 
regard to venue is the prosecution must be in the county where the 
offense is committed. N.C.G.S. # 15.4-131 (c) (2001). However, defend- 
ant's contention ignores the facts of this case. 

On 13 July 1998, defendant filed his motion for change of venue 
alleging that "there exists in the County of Anson . . . so great a prej- 
udice against the defendant that he cannot obtain a fair and impartial 
trial." In support of his motion, defimdant further alleged: 

1. At the time of the incident alleged and continuing regu- 
larly thereafter, there was substantial pretrial publicity that 
created so great a prejudice against the defendant that he cannot 
obtain a fair and impartial trial in Anson County. 

2. There is a reasonable likelihood that a fair re-trial will be 
prevented. 

3. The transcript of the prior trial showing over 1800 pages of 
jury voir dire purports that the defendant cannot receive a fair 
and impartial re-trial in Anson County. 

As a result of the foregoing, defendant "respectfully move[d] the 
Court to grant his motion for change of venue." 

On that same date, the trial court was hearing other motions in 
this case while defendant and both of his attorneys were present in 
court. The trial court gave defendant the opportunity to hear his 
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motion for change of venue that day. Defendant was informed that his 
case was coming up for trial on 27 July 1998, ,which was two weeks 
away. Defendant, through his attorneys, asked that the motion for 
change of venue not be heard at that time. 

On 25 July 1998, defendant filed a handwritten, notarized motion 
to dismiss counsel which provided: 

[O]n Monday, July 13, 1998 defendant was caused to appear in 
Superior Court in Anson County for pretrial motions on the part 
of the defense which defendant had not been given any prior 
knowledge of said pretrial motions hearing, of which one 
motion-motion for change of venue-was favored by the prose- 
cution in regard to the change of location-Standly [sic] 
County-which defense counsel told defendant was in his favor 
(in 1994 before defendant's first trial at a special session of 
Superior Court, defense counsel, McSheehan and Painter dis- 
agreed with defendant on a change of venue saying that if a 
change of venue was granted by the court, that the D.A. would get 
to pick the county for the trial to be held in and that the D.A. 
Honeycutt would pick [Stanly County] and Stanly County was 
"more bloodthirsty than Anson County." And also at the July 13, 
1998, pretrial hearing defense counsel Mr. McSheehan and Mr. 
Painter both lied to defendant in trying to have defendant believe 
that he was going to trial in two weeks on July 27, 1998, to try and 
trick defendant into agreeing to their pretrial motion for a change 
of venue while well knowing, from having talk[ed] to the D.A., 
that the July 27, 1998, trial date had already been scheduled for 
another murder case of State of North Carolina v. Chris Holden. 

It should be noted that defendant had a history of writing letters 
to dismiss his counsel. On 13 October 1997, the trial court had held a 
hearing on defendant's motion to reconsider appointment of one of 
his attorneys. At that hearing, defendant, asked the court to allow him 
to withdraw his motion requesting that Mr. Painter be removed as one 
of his appointed attorneys. The trial court allowed defendant's 
motion to withdraw. 

On 24 August 1998, the trial court held a hearing on defendant's 
motion to dismiss counsel. The following lengthy colloquy took 
place: 

THE COURT: This is your motion, Mr. Prevatte; is that correct? 

MR. PREVATTE: Yes, sir. 
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THE COURT: All right. Do you want to offer any evidence, Mr. 
Prevatte? 

MR. PREVATTE: . . . I just don't feel comfortable with these two 
gentlemen anymore. They tell me one thing, and then on down 
the road, they tell me something totally contradicts what they 
told me the first time. There's evidence out there to prove that 
State's main witness Jeffrey Burr lied. And they won't get it. 

They won't petition the court for the things I need, like a 
private investigator to check it out, and go get it. And they just 
keep me confused. They-they--they said they were ready to go 
to court in July when I went clown to Anson County. And they 
tried to trick me into taking a c,hange of venue in Stanly County, 
which is even bad or even worse than having it tried in Union 
County. 

MR. PREVATTE: . . . And then the prosecution was in agree- 
ment with it. Anything the prosecution is in agreement with in my 
case, isn't in my best interest. They just don't do what I tell them. 
I needed court-to petition the court to get a private investigator 
to check out the evidence that's out there. 

THE COURT: They don't do what you tell them to do? 

MR. PREVATTE: Sir? 

THE COURT: They don't do what you tell them to do? 

MR. PREVATTE: No, sir. That's not it. 

THE COURT: What is it? 

MR. PREVATTE: They are my attorneys. But it's also my case. 

THE COURT: I understand that. 

MR. PREVATTE: And I know what's-some of the things that 
need to be done. I've told them, and they won't do it. And it all- 
the law-the law states that when a defendant and his counsel 
come[] to an impasse, that the defendant's desires override 
those of his counsel. I've read that in the North Carolina laws and 
procedures. 

THE COURT: Anything you want to tell me about it? 
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MR. PAINTER [defense counsel]: Not unless he waives 
attorneylclient privilege. 

MR. MCSHEEHAN [defense counsel]: Not unless he waives 
attorneylclient privilege, Judge. I'm not allowed to say anything. 

THE COIJRT: Well, what's your position as to whether or not 
these attorneys ought to remain in the case, whether or not some 
other attorney ought to be in it? 

MR. GWYN [prosecutor]: Well, Your Honor, the defendant 
doesn't have the right to pick and choose whatever counsel he 
prefers to have or is more comfortable to have. We really feel, 
quite frankly, Your Honor, that the purpose of him filing this 
motion is simply for the purpose of delay. One alternative that 
occurs to the State is for the appointment of standby counsel in 
the form of Mr. Painter and Mr. McSheehan. Other than that, we 
take no position. We just want the court to be aware of our belief 
that Mr. Prevatte's motion in front of you is simply for the pur- 
pose of delaying and putting off the inevitable trial. 

MR. PREVATTE: That's not so, Your Honor, with all due respect 
to the court. My attorneys, they-like I said, I just can't trust them 
no more. I know what's good for me and what's not good for me. 
And they-they half listen to me. They half-it's not to put it off. 
But how can you be ready to go to trial, when you haven't done 
some of the things that I specifically asked them to do? And then 
they try to trick me into agreeing to motions in Stanly County say- 
ing I was going to go to court in July, knowing full well that 
another inmate had been scheduled to go to court in July ahead 
of me. 

When I first-first time we tried to get a change of venue out 
of Anson County, they said it will most likely be in Stanly County. 
And you don't want it there because the people in Stanly County 
is more blood thirsty than the people in Anson County. And now 
this time, they come back and say great, we got a change of 
venue, we're going to Stanly County. And the D.A. has agreed to 
it. I said, hold it. 

THE COURT: Have you agreed to that? 

MR. HONEYCUTT [prosecutor]: No, sir. The only thing-discus- 
sion that I've had about the change of venue, is I asked if they 
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were seriously going to contest it, that our position was going to 
be that the only court facility vvith a docket light enough to move 
the case was Stanly County. I idso pointed out that the-that the 
defendant can get a quicker trial in Anson County. But I told them 
I didn't object on the State, th'ey can be tried in any county they 
wanted to. 

MR. PREVATTE: Your Honor; I asked my counsel to do things 
for back-up the change of verme outside the twentieth jurisdic- 
tion. Because I can't get a fair trial in Anson County, Richmond 
County, Stanly County or Monroe, due to the publicity. Not only 
in those counties, but out of Charlotte and the television news. 
And they won't do it. Then they come to me and say, we got you 
a change to Stanly County. There's going to be a good Judge 
there. 

I told them, you said it war; more thirsty-more blood thirsty 
in Stanly County than Anson County. Yeah, but they got a good 
Judge there. Like I told them, they could have the best Judge in 
the world. If that county had b'een prejudiced against me through 
news and other things, word of mouth and all, it would be just 
like Wadesboro, Anson County 

They-I've tried about getting witnesses to testify for me, 
expert witnesses. They keep telling me that the one said he don't 
remember me, and he don't want to come up here. I don't believe 
that. He-he's a psychiatrist. And he treated me for eleven 
months in Central State Hospital in Milledgeville, Georgia on a 
24-hour basis. He, more than anybody, knows my mind. 

And it's-you know, they--they try to say we was going to 
court in July. And they hadn't done all these things. And then I 
found out that the other guy had already been scheduled. As soon 
as the hearing was over, and I didn't want to go over these 
motions, Mr. Painter comes out and said, they're going to try so- 
and-so on the 27th. They knew that all along. They're playing 
mind games with me, Your Honor. And this is my life. I'm in a 
capital murder case. 

THE COURT: What's your--what are you requesting in the 
case? 

MR. PREVATTE: AS what? 

THE COURT: What are YOU ;asking me to do? 
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MR. PREVATTE: I want new counsel. I would appreciate that. 

THE COURT: State care to be heard on that? 

MR. GWYN: NO, sir. 

THE COURT: Have no opinion one way or the other? 

MR. HONEYCUTT: Yes, sir. We say that it's unfair to the State to 
drag us out now. And as to whether or not this case was to be 
tried in July, Mr. Painter and Mr. McSheehan were informed by 
my office that this case was on the calendar in July as the back- 
up case in the event the first murder case that was tried down 
there-and I believe it was before Your Honor-broke down. So 
this-we were targeting this case for trial in July. Mr. Painter and 
Mr. McSheehan were made aware of that and kept informed of 
that. 

MR. PREVATTE: Your Honor, all due respect to the court again. 
If they-if I was scheduled to be tried in July, if the other person 
wasn't, then my attorneys were totally unprepared. Because they 
hadn't done the things they needed to do. 

THE COURT: Well, hadn't they already prepared your case one 
time before? 

MR. PREVATTE: Yeah. 

THE COURT: What else did they need to do then? 

MR. PREVATTE: There's new evidence. There's not new evi- 
dence, but evidence that's been out there to prove that the 
State's main witness lied and made a deal with the D.A. to get 18 
felonies dropped a month right after I was convicted. Not only 
did Mr. Honeycutt lie to the defense, he lied to the court and said 
he hadn't made a deal with the State witness. 

THE COURT: Well, what effort could they have made to show 
this? What are you saying your lawyers could have done that you 
don't already have? 

MR. PREVATTE: Well, I think, Your Honor- 

THE COURT: Didn't they attempt to ask the witness about that 
during the first trial? And the Judge didn't let them; is that right? 

MR. PREVATTE: That-that-that's right. But I thought- 

THE COURT: And isn't that why your case got reversed? 
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MR. PREVATTE: Yes, sir. But I'm also saying there's other evi- 
dence there to show that he lied. And that would change the 
whole, all the way around, in my opinion. But all they want, they 
say, well, what if they find DNA. 

THE COURT: What do you say is out there? 

MR. PREVATTE: For that in'cident, Your Honor, I'd like to ask 
a full hearing in your chambers outside the hearing of the 
prosecution. 

THE COURT: Well, do you all agree what he says cannot be 
used against him? 

MR. HONEYCUTT: NO, sir. We will not agree to that. 

THE COURT: YOU won't agree to that? 

MR. HONEYCUTT: At this point, he still has two lawyers repre- 
senting him. 

THE COURT: Well, that's th'e reason your case got reversed; is 
that right? 

MR. PREVATTE: NO, sir. The case got reversed for lack of due 
process, which- 

THE COURT: My understanding is the case got reversed 
because the court did not a110 w cross examination of whether or 
not some- 

MR. MCSHEEHAN: Davis. Judge, we were not allowed to cross 
examine the witness in front of the jury to probe him about any 
deal he may have or may not have had on the State, and let the 
jury pass on his credibility, and credibility questions asked and 
his responses thereto. And that's the Lass V Davis. And that's why 
it got reversed. The other 157 errors cited and passed on them, 
and they said they would not occur in the new trial. 

THE COURT: All right. Mr. Painter, do you feel like you can 
continue to represent him in light of what's transpired? 

MR. PAINTER: Your Honor, I have no animosity or no bad feel- 
ings toward Mr. Prevatte. I'm :here at the court's direction to rep- 
resent him as fully as my ability allows me to do so. And I would 
continue to represent him in the manner which I think under the 
law I am-I should be representing him. I will explain to him and 
talk to him any concerns he has. If he wants us to do something 
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that I feel is not in his best interest, I think I, as a lawyer, have a 
duty to make sure that I don't let him dictate something that is 
going to put him in harm's way. 

And I think there's in fact a recent North Carolina Supreme 
Court case that basically says they're not to second-guess 
lawyers on post conviction relief where the defendant says, my 
lawyer didn't do so and so, because the defendant, first of all, 
didn't go to law school. Second of all, the lawyer in his expertise 
in being in the courtroom under fire, 12 people sitting in the box 
in a capital case is in a better position to judge what tactics to 
take than the Supreme Court sitting in Raleigh 18 months later. 

THE COURT: Mr. McSheehan. 

MR. MCSHEEHAN: Judge, I have no problem continuing repre- 
senting Mr. Prevatte or continuing to represent Mr. Prevatte if the 
court so desires. We've got a lot of hours invested in this case. 
New counsel would take a long time for them to catch up, I'm 
sure. I've told him regardless of how the court rules, we are here 
if he needs us. And we were there for eight weeks the last time. 
We made trips to Arkansas, Tennessee. We made trips to 
Florida-I mean to Georgia on his behalf. And- 

THE COURT: Have you considered this psychiatrist or 
whomever he's talking about from some other state? 

MR. PAINTER: We went down there and talked with him, took 
a 24-hour trip back on April the 12th with-where we sat on the 
tarmac, got the plane cancelled, and drove back from Atlanta. It 
was a 24-hour trip from start to finish. And went down there and 
spent about an hour with the psychiatrist. 

THE COURT: Was he called at trial? 

MR. PAINTER: I'm sorry? 

THE COURT: Was he called at trial? 

MR. PAINTER: NO, not last time. Not the first trial, no, sir. 

MR. MCSHEEHAN: This is the psychiatrist that saw him in an 
eleven month period at state mental hospital in Milledgeville, 
Georgia. 

THE COURT: Was it your opinion that it would not be to his 
benefit to call him to trial? 



I N  THE SUPFIEME COURT 203 

STATE v. IJREVATTE 

1356 N.C. 178 (2002)) 

MR. PAINTER: Man had no recollection at all of having treated 
Mr. Prevatte. 

MR. MCSHEEHAN: And he said he would check his records, 
Judge. And if he found records that were different, he would call 
us. We'd be glad to subpoena him if the court would allow us the 
expense of the trip, bring him up. But- 

THE COURT: Given the fact you did what he's requested that 
you did previously; is that correct? 

MR. PAINTER: On April 12th' yes, sir. We went down there and 
talked to the psychiatrist to prepare him for coming up here to 
trial. 

THE COURT: But any agreement about the transfer of this case 
to Stanly County? 

MR. PAINTER: There was a discussion between us and the D.A. 
and we broached it with Mr. Prevatte. 

THE COURT: Been no agreement about that one way or the 
other? 

MR. PAINTER: NO. There was discussion. 

MR. PREVATTE: Your Honor, if I may. I have no animosity 
against these attorneys. I just-if I could speak to you in cham- 
bers, you would understand why that I told-asked them to do 
certain things, they haven't done that's in regard to my case and 
in my best interest. They went down there and talked to this psy- 
chiatrist. They said he don't remember nothing about me. I find 
that hard to believe. I mean, I don't-he may have said that. I'm 
not saying they lied. 

THE COURT: YOU hope to get in touch with him again? 

MR. PAINTER: Yes, sir. We'll be glad to take the records 
down there. We'll be glad to take a photograph of him. We'll be 
glad to take whatever criminal records are available made to 
peak his memory or cause his memory to fire, hopefully, so he'll 
understand. 
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THE COURT: HOW much time have you spent preparing for this 
case? 

MR. MCSHEEHAN: First time? 

MR. PAINTER: 637 hours is what we had in the last case, first 
time we tried it. 

MR. MCSHEEHAN: Over 600 hours counting trial? 

MR. PAINTER: Yes, sir. It was six witnesses for trial. 

MR. McSI-IEEHAN: Eight witnesses. 

MR. PAINTER: Eight witnesses. 

THE COURT: SO YOU spent over 300, 350 hours investigating 
everything? 

MR. PAINTER: We went to Arkansas. 

THE COURT: Well, knowing you gentlemen as I do and your- 
shall we call it propensity to investigate I've seen in the past, def- 
inite for me to believe that you wouldn't have done everything 
that's necessary to provide the defense for this man. 

MR. PREVATTE: Your Honor, that was in the last trial. I'm 
speaking of the trial from beginning now. I've asked them to peti- 
tion the court for funds to hire a private investigator to get this 
evidence. Up to the time in July when we talked and said, you 
might be going to court, they hadn't done it. Their reasons for not 
wanting that evidence brought out is totally ridiculous. The rea- 
sons I can't say in front of here because of the prosecution. Go 
there in Your Honor's chambers, I could tell you. It's a parody to 
my case that, you know, to help me. And I don't want the prose- 
cution to have any knowledge of it. 

THE COURT: About you wanting to have a private 
investigator? 

MR. PREVATTE: Sir? 

THE COIJRT: About why you should have a private 
investigator? 

MR. PREVATTE: I want to petition the court to get a private 
investigator to look for this evidence, to find it. 
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THE COURT: It's not automatic. Do you understand that? 

MR. PREVATTE: Yes, sir, I know that. But they didn't even peti- 
tion for it. In my opinion, they didn't even try. Your Honor, I'm on 
trial for my life. And I need all the support that I can get from my 
attorneys. I know these attorneys are good people, good men, 
good attorneys. But I know a little bit about my case that they 
don't, and- 

THE COURT: Let me ask you something. Did they do every- 
thing you thought they should have done in the first trial? 

MR. PREVATTE: NO, sir. And I ended up with the death penalty. 

THE COURT: All right. 

MR. HONEYCUTT: I would ,just like the court to inquire of 
defendant if he's attempting to fire his attorneys. Is that issue 
before the court? Because if I understand the law, he has a right 
to fire his lawyers. But I also understand my best recol- 
lection with the appellate decisions are, indigent defendant 
does not have a right to fire his attorneys just because he doesn't 
think he's getting along with them. See that's a-there's a 
much more objective issue before the court other than the clash 
of personalities. 

THE COURT: I understand that. 

MR. HONEYCUTT: But I'd like the record to reflect whether or 
not he's attempting to fire his lawyer. 

MR. PREVATTE: Your Honor, the motion was filed to dismiss 
counsel. I know no lawyer likes to face that kind of a motion. And 
like I said, I have nothing against these two gentlemen, other than 
some things that needed to be brought to the court's attention 
that could have kept me from getting the death penalty, or even 
convicted of, found guilty the first time. They've ignored it. 
They-I just want them to do like I ask in this situation, because 
I know what I'm talking about. 

THE COURT: In other wordis, you just want them to do every- 
thing you tell them to do? 

MR. PREVATTE: NO, sir. I'm not an attorney. I'll be the first to 
admit that. I don't-I need a--I need counsel. But I'm saying, I 
don't need these two counsel. 



206 IN THE SUPREME COURT 

STATE v. PREVATTE 

[356 N.C. 178 (2002)l 

THE COURT: YOU just want substitute counsel; is that right? 

MR. PREVATTE: Court appointed. 

THE COURT: You're not asking to dismiss all attorneys, you 
just want a substitute attorneys? 

MR. PREVATTE: NO, sir. I was wanting that the court appoint 
me new counsel. 

THE COURT: That's what I'm saying. You want me to dismiss 
these two gentlemen and appoint two more; is that right? 

MR. PREVATTE: Yes. 

THE COURT: Anybody care to be heard further? All right, 
motion is denied. . . . 

MR. GWYN: Your Honor, while we're all here, we also have 
their motion for a change of venue. 

MR. MCSHEEHAN: We haven't asked to put it on, Judge. . . . 

MR. HONEYCUTT: Well, we need to hear the motion for change 
of venue, because I'm trying to get a session set. 

THE COURT: Well, they didn't know if they were going to be 
his attorneys until after today or not. So I'm going to set it for the 
next term in Anson County. 

In an order entered on 11 September 1998, the trial court calen- 
dared this case to be tried at the 12 October 1998 term in Anson 
County. The trial court found that the pending motions, such as 
the change of venue, were not heard on this day because of the illness 
of one of defendant's attorneys. The trial court then calendared all 
pending motions in this case to be heard at the 14 September 1998 
term. 

On 16 October 1998, defendant filed a motion for funds to con- 
duct a survey, asking the court to enter an order approving funds to 
hire someone to conduct a survey of a cross-section of the citizens of 
Anson, Union, Stanly, and Richmond counties to determine whether 
defendant could receive a fair trial in the twentieth prosecutorial dis- 
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trict. Defendant alluded to the fact that he might argue for a change 
of venue to remove his case to a county outside of the twentieth pros- 
ecutorial district due to publicity. 

On 19 October 1998, a hearing was held in Anson County on 
defendant's motion for change of venue and motion for funds to con- 
duct a survey. Defendant and both of his attorneys were present in 
the courtroom. 

At the hearing, defendant's counsel introduced the transcript of 
the jury vo i r  dire during the first trial. As a result, the following col- 
loquy took place: 

THE COURT: What page do :you want me to look at? 

MR. MCSHEEHAN [defense counsel]: Judge, you'll find them 
highlighted as you go through, as you look at this. Primarily what 
our argument is that out of 100 people summoned that came in to 
sit on the jury, 85 were excusecl. . . . We're asking to introduce the 
transcript to show to the Court that out of the 100 plus or so 
jurors that were summoned, over 85 of them were excused and of 
those excused more than half of those excused, especially those 
excused that we were able to either excuse by cause or take them 
off peremptorily because they had an opinion about this particu- 
lar case. That's as good a survey on an independent basis as we 
could possibly ask to find that he can't get a fair and impartial 
trial in Anson County. 

The District Attorney, the last time we had another motion 
that Mr. Prevatte had filed, said that he didn't object to transfer- 
ring it to any county in the 20th Judicial District. He said that in 
open court. 

. . . .  

THE COURT: What is your position about transferring? 

MR. HONEYCUTT [prosecutor]: First of all, we say they have 
not met their burden of proof. 

THE COURT: I understand. 

MR. HONEYCUTT: Adequate facilities and a docket that's light 
enough in this district is in [Stanly] County, and they rejected that 
the last time we discussed this'. 
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THE COURT: IS there any objection to moving it to a county in 
the district that can handle it facility-wise and scheduling-wise? 

MR. HONEYCUTT: I just want to get the case tried. I want it in 
front of 12 people so we can try it. 

THE COURT: I understand. Jury selection might go faster if it 
were in a separate county. 

MR. MCSHEEHAN: Yes, sir. It took a little over two weeks to get 
the jury the last time. 

MR. MCSHEEHAN: And we didn't take as much time with the 
jury, perhaps as the State did, based on the questions. 

Judge, we ask to move under statute [15A-9571 that the court 
has the discretion to move it to another county in the same pros- 
ectorial district as defined in [statute 7A-601 or to another county 
in an aaoining district as defined in [7A-601. 

Judge, for the convenience, for the ability to have Mr. 
Prevatte at hand, the best jail facility that we have is in Union 
County. 

THE COURT: We're swamped with cases as it is. 

MR. MCSHEEHAN: Well, I don't want to make an argument that 
somebody ought to change the venue on some of those, but 
regardless-well, that's- 

THE COURT: We don't have enough courtrooms now to accom- 
modate all the courts. 

MR. MCSHEEHAN: This Court may remember that in that dis- 
cussion that we had when Mr. Honeycutt said he didn't mind any 
of the districts, we were asked if we wanted to move it to [Stanly] 
and we said no-Mr. Prevatte said no. I know Richmond and 
Union are within our district, or any other choice that the Court 
might deem appropriate in moving it,. 

THE COURT: HOW long has it been since it was tried the first 
time? 
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MR. MCSHEEHAN: We tried it, I believe, in January of 1997, so 
it will be-it will be four years in January, Judge. Well, so we're 
asking you to change the venue and I'll stop with this. 

MR. HONEYCUTT: I would like to make a couple of brief com- 
ments. First of all, Judge, as I recall when we tried this case in 
January of 1995, the publicity was not extensive. There was very 
low coverage from the Charlotte press, outside of him having 
been previously convicted of a first-degree murder and been 
sentenced to death and that was-and then he was paroled. That 
was more the angle. 

Most importantly as I recall reading the newspaper articles 
that did come out, especially in the Anson newspaper, it only 
comes out once a week, is that correct? Once a week. The cover- 
age was factual. The coverage-the things that were reported 
were things that happened in the courtroom. There's been no sen- 
sationalism of the case. There was no misrepresentation of the 
evidence that was presented in the case. 

We contend that they've not even begun to meet a pattern 
which would suggest that they could not get a fair trial in Anson 
County. As for the jurors that were removed for cause, if I do 
recall properly, it did take almost two weeks to pick a jury, but 
there were many, many jurors who did not believe in the death 
penalty and who were not able to qualify. . . . 

. . . We contend they have not made a case for moving the 
case out of Anson County, but if the Court wants to move it, you 
have the discretion to do that. We ask that it remain in the dis- 
trict. I spent all the time in Hampton Inns this year that I would 
like to. I would like very much to get this case tried as  soon as 
possible. We've postponed it from last spring for the defense 
attorneys, and then this October postponed it for the defense 
attorneys. It's time-it's time for this man to have to face the bar 
of justice. 

THE COURT: AS to the motion to dismiss, it's my opinion that 
the showing does not meet a level necessary to require removal 
to another county as set forth in the State v Barns, and some 
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other fairly recent decisions. In my discretion I'm going to move 
it to [Stanly] County if there's no objection from the State. 

MR. GWYN [prosecutor]: No objection. 

THE COURT: We'll find people there who have not heard much 
of anything about the case and jury selection will probably go 
faster being in a different county instead of the one that we're 
presently in. 

Since there's no argument from the State as to that point and 
are agreeable to it, in my discretion I'm going to allow the motion 
to move it there, not because a matter of law necessitates it but 
because of the consent expressed by the State. 

As a result of the 19 October 1998 hearing, the trial court entered 
its order on 1 December 1998 denying defendant's motion for funds 
to conduct a jury survey, but granting defendant's motion for a 
change of venue and moved the case to Stanly County. The court 
found the following facts: 

1. That [throughout] the hearing of defendant's motions, the 
defendant was personally present in open court and accompa- 
nied at all times by both his court appointed attorneys, David 
McSheehan and John Painter. 

2. That upon consideration of the motions file[d], evidence 
presented, and arguments presented, or counsel the court finds 
that the defendant failed to present a sufficient showing of preju- 
dice requiring the court to grant either the defendant's motion for 
change of venue or for funds to conduct a jury survey. 

4. In its discretion, however, and at the request of the defend- 
ant the court hereby grants the defendant's motion for a change 
of venue. 

Next, defendant contends the trial court lacked the statutory 
authority and the inherent authority to change venue without giving 
an adequate reason. The statute for a change of venue provides: 

If, upon motion of the defendant, the court determines that 
there exists in the county in which the prosecution is pending so 
great a prejudice against the defendant that he cannot obtain a 
fair and impartial trial, the court must either: 



IN THE SUPREME COURT 211 

STATE v. PllEVATTE 

1356 N.C. 178 (2002)l 

(1) Transfer the proceeding to another county in the prose- 
cutorial district as defined in G.S. 7A-60 or to another 
county in an adjoining prosecutorial district as defined in 
G.S. 7A-60, or 

(2) Order a special venire under the terms of G.S. 15A-958. 

The procedure for change of venue is in accordance with the 
provisions of Article 3 of this Chapter, Venue. 

N.C.G.S. 8 15A-957 (2001). We agree that the trial court found that 
defendant failed to present a sufficient showing of prejudice to 
change venue, but we disagree that the trial court lacked the inherent 
authority, in its discretion, to chang,e venue. 

It is well settled that "[n]otwithstanding this apparent statu- 
tory limitation upon the power of a court to order a change of venue, 
a court of general jurisdiction . . . has the inherent authority to order 
a change of venue in the interests of justice." State v. Barfield, 298 
N.C. 306, 320, 259 S.E.2d 510, 524 (11979) (citing English v. Brigman, 
227 N.C. 260, 41 S.E.2d 732 (1947)), cert. denied, 448 US. 907, 65 
L. Ed. 2d 1137 (1980). "In either case, a motion for a change of venue 
is addressed to the sound discretion of the trial judge and will not be 
disturbed on appeal in the absence of a showing of an abuse of dis- 
cretion." Id. A judge of a superior court "on his own motion, in his 
own discretion and in the furtherance of justice, has the authority to 
transfer a case from one county ta another," State v. Chandler, 324 
N.C. 172, 183, 376 S.E.2d 728, 73!5 (1989) even in the absence of 
express statutory authority. "Such power existed at common law, 
and, therefore, unless specifically denied by statute, still adheres in 
the courts of the country." Brigman, 227 N.C. at 261, 41 S.E.2d at  732. 
"These statutory limitations on the power of a court to order a change 
of venue are preempted by the inherent authority of the superior 
court to order a change of venue in the interest of justice." Chandler, 
324 N.C. at 183, 376 S.E.2d at 735 (citing Barfield, 298 N.C. 306, 259 
S.E.2d 510). 

In the instant case, the trial cclurt used its sound discretion and 
evoked its inherent authority to change venue in the interest of and 
furtherance of justice. The trial court was fully aware that defendant 
had been previously sentenced to death in Anson County. Because of 
the previous problems choosing jurors in Anson County and the 
accompanying publicity, defendant requested that venue be changed 
from Anson County. The trial court granted this request on 23 
November 1998. From our review of the record, it is clear that the 
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trial court was making a decision at  defendant's request to benefit 
defendant in his upcoming trial. It is clear from the record that the 
prosecution wanted to keep this case in Anson County and that the 
trial court prevailed upon the prosecution to consent to a change of 
venue to Stanly County. It is also clear from the record that the trial 
court took into consideration whether there were adequate facilities 
and manageable dockets in the other counties. The trial court deter- 
mined that there would be less publicity in Stanly County and that 
jury selection would proceed at  a faster rate. We hold that the trial 
court's decision was without error, structural or otherwise. 

Next, defendant argues that he did not waive his right to venue, 
i.e., his right to be tried in Anson County. Defendant filed a motion for 
a change of venue, but now contends he did not want the change to 
be Stanly County. Defendant does not have the right to change venue 
to the county of his choice. At the hearing for a change of venue, 
defendant's attorney specifically asked not to have the case tried in 
Anson County, agreed that jury selection would go faster in another 
county, and noted that the best jail facility was in Union County. 
Defendant was present in the courtroom during the hearing and 
voiced no opposition to any of the arguments posed. Defendant had 
been very vocal on other occasions, but remained silent at  this hear- 
ing. He made no objection to any arguments during this hearing and, 
in fact, made no comments at all. He never withdrew or repudiated 
his motion to change venue. This argument is without merit. 

Defendant next contends that he is entitled to a new trial because 
he and his attorneys came to an impasse about venue and because his 
attorneys refused to follow defendant's directions. We have previ- 
ously cited to the transcript of the hearing held on 24 August 1998 in 
which defendant explicitly refers to his right to direct his attorneys 
when they reached an impasse: 

MR. PREVATTE: And I know what's-some of the things 
that need to be done. I've told them, and they won't do it. And it 
all-the law-the law states that when a defendant and his 
counsel come[] to an impasse, that the defendant's desires over- 
ride those of his counsel. I've read that in the North Carolina laws 
and procedures. 

We disagree and hold that defendant's arguments are misplaced. 

"[Wlhen counsel and a fully informed criminal defendant client 
reach an absolute impasse as to such tactical decisions, the client's 
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wishes must control . . . ." State v. Brown, 339 N.C. 426, 434, 451 
S.E.2d 181, 187 (1994) (quoting State v. Ali, 329 N.C. 394, 404, 407 
S.E.2d 183, 189 (1991)), cert. denied, 516 U.S. 825, 133 L. Ed. 2d 46 
(1995). As previously noted, defendant had filed his motion for 
change of venue from Anson Count,y. After a thorough review of the 
record, it is apparent that defendant did not want to be tried in any 
county in the twentieth prosecutori.al district. Assuming, arguendo, 
that there was an impasse between defendant and his attorneys, and 
assuming it was an absolute impasse, defendant's arguments are mis- 
directed. The impasse was between defendant and his attorneys 
about whether or not to have venue changed to Stanly County. In a 
motion for change of venue, the trial court determines whether a 
move to a different county will take place. Relief pursuant to a 
motion for change of venue may consist of the trial court transferring 
the trial either to another county in t,he same prosecutorial district or 
to another county in an adjoining prosecutorial district. See N.C.G.S. 
5 15A-957(1). 

A defendant may not condition a motion for a change of venue 
upon the trial court's agreeing to transfer the case to a particular 
county specified by the defendant. In addition, the record does not 
support defendant's allegations about his defense counsel directing 
the venue choice or making efforts to change venue to Stanly County. 
As noted before, the hearing on the motion was the critical time for 
defendant to have declared any disapproval, repudiation, or with- 
drawal of the motion. Defendant has no right to dictate the choice of 
a new county or to exclude some county from those to be considered 
by the trial court. Neither his attorneys nor the trial court violated 
defendant's rights with respect to venue. This assignment of error is 
overruled. 

[2] Defendant also assigns error to the trial court's failure to allow 
defendant's personal request to speak to the court outside the pres- 
ence of the prosecution regarding his pro se motion to dismiss his 
attorneys. 

Initially, defendant wrote the court to move for dismissal of his 
counsel. During the 24 August 1998 hearing on defendant's motion, 
defendant asked to speak to the court ex parte to explain the prob- 
lems with his counsel to the court The court did not agree to this 
request. The State refused to agree that it would not use defendant's 
statements during the hearing against defendant. Defendant indi- 
cated that the general basis of his complaint was that his attorneys 
had failed to meet several of his requests. Defendant told the judge 
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that the reasons his attorneys did not want "that evidence brought 
out is totally ridiculous. The reasons I can't say in front of here 
because of the prosecution." 

Defendant now argues his attorneys could not openly speak 
absent an ex parte hearing because t,hey were constrained by the 
attorney-client privilege. Defendant thus argues the trial court's fail- 
ure to grant an ex parte hearing violated his Fifth, Sixth, and 
Fourteenth Amendment rights. Essentially, defendant argues the trial 
court's action put him in an impossible situation wherein if he 
revealed the necessary information concerning his attorneys' alleged 
ineptitude, this information would also be revealed to the prosecu- 
tion, who could use it against defendant at trial. If defendant failed to 
reveal the information, however, he would be unable to support his 
motion for new counsel. 

As the State aptly points out in its brief, although defendant cites 
several assignments of error, defendant presents arguments only on 
the issue of whether the trial court erred in failing to grant an ex 
parte hearing in the present case. As such, this is the sole issue here, 
and.al1 other assignments of error are deemed abandoned. See N.C. R. 
App. P. 28(a). 

A full review of the pertinent portions of the record is neces- 
sary to understand what was at issue during the hearing. Defendant 
spoke at great length at the hearing; defendant's attorneys also spoke 
in response to the trial court's inquiries. Defendant's attorneys indi- 
cated their reluctance to speak absent defendant's waiver of the 
attorney-client privilege. After defendant acknowledged that his 
attorneys had already prepared his case at a prior trial, the trial court 
asked defendant what additional actions needed to be taken. 
Defendant replied, 

There's new evidence. There's not new evidence, but evidence 
that's been out there to prove that the State's main witness lied 
and made a deal with the D.A. to get 18 felonies dropped a month 
right after I was convicted. Not only did [the State] lie to the 
defense, he lied to the court and said he hadn't made a deal with 
the State witness. 

The trial court then asked if this was not the reason defend- 
ant's initial conviction had been reversed. See Prevatte, 346 N.C. 162, 
484 S.E.2d 377. Defendant agreed and added, "But I'm also saying 
there's other evidence there to show that he lied." When the trial 
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court asked defendant what additional evidence he thought existed, 
defendant stated he would prefer to elaborate on the information in 
the judge's chambers. Although defendant's attorneys stated they 
could continue to fully represent defendant, defendant still insisted 
he and his counsel were at an impasse concerning certain issues of 
trial preparation. Among other things, defendant indicated that he 
had asked his counsel to petition the court for funds to hire a private 
investigator to find evidence and that counsel had failed to do so for 
"ridiculous" reasons. 

Additional light is shed on the present issue by examination of a 
letter defendant wrote to another judge shortly after the hearing. 
Defendant specifically indicates at the start of the letter that he was 
writing it in reference to the 24 August 1998 hearing on the motion to 
dismiss counsel. In the letter, defendant referred to the trial court's 
questioning during the hearing about the nature of the evidence in 
issue. He stated that the evidence would show the witness in the first 
trial (Jeffrey Burr) lied in his testimony from beginning to end. 
Further, defendant asserted that the location of two bullets at the 
murder scene would prove that the witness' testimony was false. 
Specifically, according to the letter, two law enforcement officers 
(Hutchinson and Poplin) inserted false evidence of the bullets into 
the record at defendant's first trial. 

Also in his letter, defendant said his attorneys had repeatedly 
ignored his requests to seek funds for a private investigator to locate 
this evidence. According to the letter, this is one of the reasons 
defendant wanted his attorneys dismissed. Defendant concluded his 
letter with a request that the trial court share the letter with de- 
fendant's attorneys in the hope they would then obtain a private 
investigator. Defendant's letter later discussed at an October 
1998 hearing on some of defendant's other motions. After discussion 
of the letter, the trial court allowe~d an oral motion by defendant's 
counsel for funds for someone to further investigate the issue. 

Accordingly, defendant did eventually obtain what he sought 
from his attorneys. Moreover, because neither the two officers, 
Hutchinson and Poplin, nor the prior witness, Jeffrey Burr, testified 
at defendant's new trial, it appears defendant's concerns about this 
issue may have been unnecessary. Instead, the primary issue during 
the guiltlinnocence phase of the trial appears to have been defend- 
ant's mental state at the time of the killing. It thus appears the pri- 
mary matter about which defendant desired to speak with the trial 
court in private was resolved. 
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Our review of the record reveals the trial court properly handled 
defendant's motion for new counsel. An indigent defendant has no 
right to replace appointed counsel merely because the defendant is 
dissatisfied with the present attorney's work or because of a dis- 
agreement over trial tactics. State v. Anderson, 350 N.C. 152, 167-68, 
513 S.E.2d 296, 306, cert. denied, 528 U.S. 973, 145 L. Ed. 2d 326 
(1999); State v. Kuplen, 316 N.C. 387, 396-97, 343 S.E.2d 793, 799 
(1986). An attorney, whether retained or appointed, 

is not the mere lackey or "mouthpiece" of his client. He is in 
charge of and has the responsibility for the conduct of the trial, 
including the selection of witnesses to be called to the stand on 
behalf of his client and the interrogation of them. 

State v. Robinson, 290 N.C. 56, 66, 224 S.E.2d 174, 179 (1976). When 
a defendant makes a motion for new counsel, if it appears the present 
attorney is reasonably competent and there is no conflict between 
attorney and client that renders the attorney incompetent, the motion 
for new counsel must be denied. Anderson, 350 N.C. at 167, 513 
S.E.2d at 305-06. 

In the present case, the trial court properly granted defendant a 
hearing so defendant could explain his desire to change attorneys. 
Defendant failed to provide the trial court with sufficient information 
to support his motion for new counsel. Because defendant's attorneys 
did eventually agree at the October 1998 hearing to obtain money for 
a private investigator, it does not appear defendant and his attorneys 
ever reached an impasse such that the attorneys could not compe- 
tently function. Moreover, it was certainly within the attorneys' dis- 
cretion to use their time and energy as they saw best to prepare for 
trial. In this case, the attorneys may have seen preparation of an 
insanity defense, rather than pursuit of the evidence defendant 
sought, as the best way to proceed. Accordingly, based on the evi- 
dence presented, the trial court properly denied defendant's motion 
for new counsel. See State v. Sweezy, 291 N.C. 366, 373, 230 S.E.2d 
524, 529 (1976) (motion properly denied where "[dlefendant merely 
stated that he felt that his counsel were not going to represent him 
properly without pointing to any act or omission indicating incompe- 
tency or lack of diligence on the part of his counsel"). 

Defendant nonetheless insists he needed an ex parte hearing to 
disclose the information supporting his motion. Defendant failed to 
provide the trial court, however, with even a minimal basis to grant 
such an ex parte hearing. A trial court does not have to automatically 



IN THE SUPREiME COURT 217 

STATE v. PR.EVATTE 

[356 N.C. 1713 (2002)l 

hold an ex parte hearing in circumstances such as those presented in 
the present case. See State v. White, 340 N.C. 264,276,457 S.E.2d 841, 
848 (no ex parte hearing was required on defendant's motion for 
funds to hire private investigator), cert. denied, 516 U.S. 994, 133 
L. Ed. 2d 436 (1995); State v. Phipps, 331 N.C. 427,450-53, 418 S.E.2d 
178, 190-92 (1992) (no right to ex parte hearing on motion for funds 
for fingerprint expert). But see State v. Ballard, 333 N.C. 515,519,428 
S.E.2d 178, 180 (ex parte hearing was needed for motion requesting 
assistance of psychiatric expert because this issue was "one of an 
intensely sensitive, personal nature"), cert. denied, 510 U.S. 984, 126 
L. Ed. 2d 438 (1993). Despite the trilal court's attempt in the present 
case to discuss with defendant what issues prompted his motion, 
defendant failed to present any evidence that an issue of a personal 
nature, as in Ballard, was at stake Indeed, defendant merely men- 
tioned to the trial court his desire 1,o speak to the trial judge alone. 
Even if defendant's comments are given the broadest possible read- 
ing, defendant merely indicated that additional evidence might exist. 
In short, defendant offered no evidence of his need to reveal infor- 
mation at the hearing that would have been useful to the prosecution 
or that would have otherwise needed secret presentation. Rather, 
similar to White and Phipps, defen~dant apparently wished only that 
his attorneys would seek funds to obtain physical evidence. As such, 
defendant failed to show an ex part e hearing was needed. 

Finally, because we hold that defendant's motion for new counsel 
was handled properly, we also reject defendant's equal protection 
claim. 

Defendant's assignment of erro-r is without merit. 

[3] In another assignment of error, defendant argues his Sixth 
Amendment right to counsel was denied when his attorneys violated 
their duty of loyalty and freely revealed their work product in front of 
the prosecution. During the 24 August 1998 hearing on defendant's 
motion to dismiss his attorneys, the trial court questioned defend- 
ant's attorneys about their representation of defendant. According to 
defendant, his attorneys improperly revealed their work product con- 
cerning trial strategy and undermjned defendant's case. Defendant 
argues that an actual conflict of in1;erest developed between defend- 
ant's interest in effective representation and his attorneys' interest in 
their professional reputation. Mor'eover, defendant alleges the trial 
court improperly allowed the State to be involved in the considera- 
tion of whether defendant's counsel was adequate. 
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A criminal defendant has a right to representation free from con- 
flict. State v. Bruton, 344 N.C. 381,391,474 S.E.2d 336,343 (1996). To 
prove a violation of this right, a defendant must show that the conflict 
affected his attorney's performance at, trial. Id. In the present case, 
defendant argues his attorneys revealed trial strategy at the pretrial 
hearing and thus undermined his defense at trial. 

As a preliminary matter, upon this Court's extensive review of the 
24 August 1998 hearing, we find no evidence that defendant's attor- 
neys revealed any information that constituted work product. Rather, 
the attorneys simply responded to the trial court's questions con- 
cerning what they had done to investigate and prepare the case. 
Because the attorneys described in general terms what had been 
done, rather than disclosing any of their mental processes, there was 
no work product violation. See State v. Hardy, 293 N.C. 105, 126, 235 
S.E.Zd 828,841 (1977) ("The [work product] doctrine was designed to 
protect the mental processes of the attorney from outside interfer- 
ence and provide a privileged area in which he can analyze and 
prepare his client's case."). 

At the hearing, defendant's attorneys disclosed that they had 
made trips to other states, interviewed a psychiatrist in Georgia who 
treated defendant, and expressed a willingness to return for an addi- 
tional visit with the psychiatrist. The attorneys also indicated they 
had interviewed every witness defendant wished, had investigated 
defendant's apprehension in Arkansas, and were prepared to impeach 
a witness whose prior testimony might have been in exchange for dis- 
missal of charges against the witness. The attorneys also informed 
the trial court that they had discussed with the State transferring the 
case to Stanly County but had not reached any agreement. 

Defendant's attorneys disclosed no information at the hearing 
that revealed their defense strategy. Indeed, defendant has failed to 
show how his trial would have differed were it not for his attorneys' 
statements at the hearing. Defendant's attorneys simply answered the 
trial court's questions, as they were required to do as officers of the 
court, in as responsible a manner as possible to aid in the considera- 
tion of defendant's motion to dismiss his attorneys. 

[4] Defendant also argues the State was improperly allowed to par- 
ticipate in the decision on defendant's motion to dismiss his attor- 
neys. Defendant cites the following exchange at the hearing: 
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THE COURT: Well, what's yoin- position as to whether or not 
these attorneys ought to remain in the case, whether or not some 
other attorney ought to be in it? 

[THE STATE]: Well, Your Honor, the defendant doesn't have 
the right to pick and choose whatever counsel he prefers to have 
or is more comfortable to have. We really feel, quite frankly, Your 
Honor, that the purpose of him filing this motion is simply for the 
purpose of delay. One alternative that occurs to the State is for 
the appointment of standby counsel in the form of Mr. Painter 
and Mr. McSheehan. Other than that, we take no position. We just 
want the court to be aware of our belief that Mr. Prevatte's 
motion in front of you is simply for the purpose of delaying and 
putting off the inevitable trial. 

The State's comments merely reflect its interpretation of the law 
governing defendant's motion as well as its belief that defendant was 
attempting to stall his trial. Because the timing of the trial could have 
affected the State, it was proper for the trial court to ascertain the 
State's stance on defendant's motion. 

This assignment of error is overruled. 

[5] In another assignment of error, defendant contends the trial court 
erred by granting the State's request for discovery of defendant's 
medical and psychological records and by requiring the defense's 
psychology experts to issue written reports in violation of N.C.G.S 
Q 15A-905, which provides in pertinent part: 

Reports of Examinations and Tests.-If the court grants any 
relief sought by the defendant under G.S. 15A-903(e), the court 
must, upon motion of the State, order the defendant to permit the 
State to inspect and copy or photograph results or reports of 
physical or mental examinations or of tests, measurements or 
experiments made in connection with the case, or copies thereof, 
within the possession and control of the defendant which the 
defendant intends to introduce in evidence at the trial or which 
were prepared by a witness whom the defendant intends to call 
at the trial, when the results or reports relate to his testimony. In 
addition, upon motion of a prosecutor, the court must order the 
defendant to permit the prosecutor to inspect, examine, and test, 
subject to appropriate safeguards, any physical evidence or a 
sample of it available to the defendant if the defendant intends to 
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offer such evidence, or tests or experiments made in connection 
with such evidence, as an exhibit or evidence in the case. 

N.C.G.S. 5 15A-905(b) (2001). 

Defendant argues the first requirement of the statute was not met 
because he never requested any results or reports in the State's pos- 
session. Defendant argues this is the proper interpretation of the 
statute despite the fact that the State was entitled to discovery of the 
material at issue in defendant's first trial. 

Our examination of the record reveals defendant never objected 
during the hearing to the discovery in issue. Indeed, defendant actu- 
ally conceded that the State had properly interpreted the applicable 
law granting the State the right to discovery, 

At a pretrial hearing on 13 July 1998, the State asked the trial 
court to order, as it had in defendant's first trial, that defendant per- 
mit the State to copy results or reports of all psychological examina- 
tions of defendant that defendant intended to offer into evidence at 
trial. In response, one of defendant's attorneys stated, "They're en- 
titled to it if we intend to offer it. That's what I understand the law is." 
The trial court then entered an order requiring defendant to notify the 
State of any mental health or similar report defendant intended to 
use. Defendant's counsel responded to the trial court's oral order by 
saying, "Yes, sir." 

Defendant never objected to the trial court's grant of the relevant 
discovery to the State. Indeed, as indicated above, defendant agreed 
that the law gave the State the right to obtain the materials requested. 
As such, defendant has failed to preserve this issue for appellate 
review and, having conceded the issue at trial, cannot properly raise 
it here. See N.C. R. App. F? 10(b)(l). 

Defendant's assignment of error is overruled. 

JURY SELECTION 

[6] In another assignment of error, defendant contends the trial court 
erred by denying defendant's motion to strike the panel of jurors that 
heard prospective juror Mabry's comment that she recognized a mug 
shot of defendant in the paper. The following portion of jury selection 
is relevant: 

[THE STATE]: . . . Because this did receive s'ome attention from 
the press. Do any of you all recall those circun~stances or that 
murder or this case? 
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(Jurors shake their head[s] negatively.) 

[THE STATE]: Okay. 

Ms. MABRY: I do recognize hi.s mug shot that was in the paper. 
I mean, I remember that picture. 

[THE STATE]: Okay. When did that appear in the paper? 

Ms. MABRY: Well, I'm not quite sure. But maybe I pictured 
him somewhere else. But I remember we-we discussed his 
mustache. 

[THE STATE]: Okay. Are we talking about a matter of years 
ago? 

Ms. MABRY: Yeah. 

[THE STATE]: Or are we talking about recently? 

Ms. MABRY: It wouldn't be recent. 

[THE STATE]: Because I wasn't aware that it had been in the 
paper recently. 

Ms. MABRY: It wouldn't be recent. 

[THE STATE]: I misunderstclod and thought that you meant 
recently. 

Ms. MABRY: NO. I just remember the mustache. 

[THE STATE]: He looks familliar now that you've had a chance 
to look at him a little bit? 

Ms. MABRY: Right. 

[THE STATE]: NOW, do you recall, Ms. Mabry, whether or not 
when you saw his picture in the paper, forming an opinion about 
this case? 

Ms. MABRY: That was a .while back. I wouldn't-I don't 
remember. 

[THE STATE]: Okay. If you formed an opinion about that- 
this case, would you hold that opinion now. Or are you, as you 
sit here today, without opinion about this case, open minded and 
fair? 

Ms. MABRY: Open minded. 
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[THE STATE]: Okay. You have no opinion about the guilt of Mr. 
Prevatte as he sits here today? 

Ms. MABRY: NO. 

[THE STATE]: Okay. And you don't feel like the fact that you 
saw his name in the paper-which we've acknowledged that he 
got some press attention. The fact that you saw his picture in the 
paper would prevent you from being fair and impartial in this 
case? 

Ms. MABRY: NO. 

[THE STATE]: Okay. All right. Anybody else? 

(Jurors shake their head[s] negatively.) 

Mabry was eventually excused for a reason unrelated to defendant's 
picture appearing in the paper. Defendant argues the information 
about the mug shot allowed the other jurors to speculate about prior 
crimes defendant may have committed. 

First, defendant provides no evidence that the mug shot that 
Mabry saw was connected to another crime. The murder in issue was 
committed over five years prior to the trial and so the mug shot cer- 
tainly could have been related to that crime. 

Second, there is no reason to believe the other jurors formed 
any improper opinions based on Mabry's comment about the mug 
shot. In State v. Corbett, we considered a prospective juror's 
remark that he had been following the case in the paper and had 
formed an opinion that the defendant was guilty. 309 N.C. 382, 385, 
307 S.E.2d 139, 142 (1983). The defendant argued this remark 
prevented the remaining jurors from exercising their own judg- 
ment. Id.  at 386, 307 S.E.2d at 143. This Court held it was the defend- 
ant's burden to show a juror held an improper opinion. Id.  Moreover, 
this Court stated: 

Defendant has failed to establish that the mere fact that one 
prospective juror who was later excused for cause stated that in 
his opinion defendant was guilty caused the remaining prospec- 
tive jurors to become unable to render a verdict based on the evi- 
dence presented in court. Defendant has presented no evidence 
that [the prospective juror's] opinion carried any weight with the 
jurors selected. 

Id.  at 386-87, 307 S.E.2d at 143. 
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In the present case, unlike Corbatt, prospective juror Mabry made 
no comment that she thought defendant was guilty. Instead, she 
merely mentioned seeing his mug shot in the paper. Further, the trial 
court instructed the jury numerous times to base its considerations of 
the case solely on the evidence presented. 

Because defendant has failed to show prospect,ive juror Mabry's 
comment influenced the jury's deliberations, we hold there was no 
error here. 

This assignment of error is overruled. 

[7] In another assignment of error, defendant argues the trial 
court erred by permitting the State's questions during jury voir 
dire which implied that jurors were free to ignore or devalue testi- 
mony of psychologists, psychiatrists, and other experts. Defendant 
failed to preserve this issue for appeal as he did not refer in his 
assignment of error to all the questions that he addresses in his brief. 
This Court can review "those assilgnments of error set out in the 
record on appeal." N.C. R. App. P. 10(a). To be sufficient, assignments 
of error must "direct[] the attention of the appellate court to the 
particular error about which the question is made, with clear and spe- 
cific record or transcript references." N.C. R. App. P. 10(c)(l); see 
also State v. Price, 326 N.C. 56, 8'7, 388 S.E.2d 84, 101-02, sentence 
vacated on other grounds, 498 U.S. 802, 112 L. Ed. 2d 7 (1990). 
Defendant also failed to object to all but two of the questions at trial. 
When he objected to those two questions, he objected on other 
grounds. 

Regardless of whether defendant preserved this issue, the ques- 
tions to which defendant objects did not misstate the law. For exam- 
ple, defendant objects to the following comment by the State during 
j u ~ y  uoir dire: "You don't have to believe any part of what an expert 
witness says, just because that person is an expert witness." 

The law in North Carolina is well established that a prosecu- 
tor may not express his opinion i~ to the credibility of a witness. 
State v. Riddle, 311 N.C. 734, 737, 319 S.E.2d 250, 253 (1984). In 
this case, however, the prosecutor did not express an opinion as to 
the credibility of specific witnes:jes. He did not intimate that he 
thought defendant's experts would lie or that he did not believe 
defendant's experts. The State's questions during jury uoil- dire 
were simply intended to determine if jurors would equally consider 
testimony of lay witnesses concerning defendant's mental capacity. 
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Before jury deliberations began, the t,rial court instructed the jury 
on expert witnesses as follows: 

Now, in this case, you've heard evidence from witnesses 
who have testified as expert witnesses. Now, an expert witness is 
permitted to testify in the form of an opinion in a field where he 
purports to have specialized skill or knowledge. Now, as I've 
instructed you, you are the sole'judges of the credibility of 
each witness and the weight to be given to the testimony of each 
witness. 

In making this determination as to the testimony of an expert 
witness, you should consider, in addition to the other tests of 
credibility and weight, the witness' training and qualifications 
and experience or lack therefore, the reasons if any given for the 
opinion, whether the opinion is supported by facts that you find 
from the evidence, whether the opinion is reasonable, and 
whether it is consistent with other believable evidence in the 
case. 

Now, you should consider the opinion of an expert, but you 
are not bound by it. In other words, you are not required to 
accept an expert witness' opinion to the exclusion of the facts 
and circumstances disclosed by other testimony. 

These instructions were given in accordance with the pattern jury 
instructions, see N.C.P.1.-Crim. 104.94 (1990), and have been 
approved by this Court, State v. Kennedy, 320 N.C. 20, 36-37, 357 
S.E.2d 359, 369 (1987). The State's questions regarding expert wit- 
nesses were in concert with the trial court's jury instruction. We hold 
the State's questions were proper. 

This assignment of error is overruled. 

[8] In another assignment of error, defendant argues the trial court 
erred by overruling his objections to prosecutorial vouching. 
Defendant argues the State's comments during jury voir  dire were 
unacceptable in that the State vouched to the jury that it was arguing 
the just and true case. Defendant argues multiple statements by the 
Statc were prejudicial. Most of these statements referred to evidence 
the State would present and to what would occur during the sen- 
tencing phase. For example, defendant argues it was error when the 
State asked a juror the following question: 

Would you also agree, then, that in a case that the State is 
seeking the death penalty, that as a matter of fairness, the jury 
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should give some consideration to the death penalty once it 
reached that point? 

At this point, defendant objected to the term "once it reached that 
point," and the trial court clarified, stating, "Well, if it reaches that 
point." 

Defendant further argues the following line of questioning by the 
State was prejudicial: 

[THE STATE]: Did YOU understand that if you are convinced 
based on the facts of this case and His Honor's instructions on 
the law, that if you are convinlced that the death penalty is the 
appropriate punishment for that man over there, that would then 
be your duty to come back and announce that to be your verdict, 
the death penalty? 

[DEFENSE COUNSEL]: Object to the form of the question in the 
manner which it was stated, assumes certain things. 

THE COURT: YOU understand that we may not reach the pun- 
ishment phase at all. Do you understand that? 

[PROSPECTIVE JUROR]: Yes. 

THE COURT: Okay. Just necessary to ask these preliminary 
questions in case we do go into that at a later time. 

[THE STATE]: My question . . . was really more whether or not 
you recognize that it may become-and we say it will become in 
this case-your duty to find thl? defendant guilty of first degree 
murder, and then to announce t,he death penalty as the sentence 
in that case. It is not an academic or a hypothetical proposition. 
We're saying you will get there. Do you understand that to be 
your duty? 

[DEFENSE COUNSEL]: Objection. Objection. 

THE COURT: It will be your duty to decide the issue one way 
or the other. Do you understand that? 

THE COURT: If it reaches that. 

In questioning another prospective juror, the State asked: 
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Should the defendant be convicted of first degree murder-we 
contend he will be-and the jury that then hears the sentencing 
issues decide for itself unanimously by proof beyond a reason- 
able doubt that the appropriate penalty given the law, given what 
aggravating circumstances are, and what the mitigating circum- 
stances are, given His Honor's instruction as to those things, that 
the appropriate penalty is death, do you understand then that it 
would be your duty to come back and announce that as your 
sentence recommendation? 

. . . [Ilt's not a hypothetical question I'm asking here. It's not 
speculative or academic. It's something we contend will happen. 
So my question of you is not-not hypothetical 

. . . You understand that that-should we reach that point, 
that that is going to be what's required of you? That that is part of 
your-your duty as a juror. 

[THE STATE]: Given that certain circumstance. 

[PROSPECTIVE JUROR]: I understand. 

[THE STATE]: Okay. You realize that that is, under your oath, 
what's going to be required of you should you reach that point. 

[PROSPECTIVE JUROR]: (Nods head affirmatively.) 

[THE STATE]: All right. 

[PROSPECTIVE JUROR]: Yeah. 

[THE STATE]: And that the State has a right to a fair trial. 

[PROSPECTIVE JUROR]: Yeah. 

[THE STATE]: And that as part of a fair trial, should we reach 
that point, the State has a right for that to happen. 

[PROSPECTIVE JUROR]: Yes. 

Defendant also argues that comments during questioning of 
another prospective juror were prejudicial: 
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[THE STATE]: DO YOU understand that in a death penalty case, 
as in any criminal trial, the State, as well as the defendant, are 
entitled to a fair trial. Okay? Enlitled to jurors who will fairly con- 
sider both sentencing options. Okay? The death penalty- 

[DEFENSE COUNSEL]: Objection. 

[THE STATE]: AS well as life imprisonment. 

THE COURT: What's that? 

[DEFENSE COUNSEL]: Improper statement, Judge. They con- 
sider the-first a guilt or not guilty in this case before they get to 
that. And then they consider the evidence presented. 

THE COURT: YOU understand it's a two-part trial and you 
determine the guilt or innocence of the defendant of the underly- 
ing crime first? 

[PROSPECTIVE JUROR]: Yes. 

THE COURT: Only if he's found guilty do we go into a sentenc- 
ing phase. Do you understand that? 

[PROSPECTIVE JUROR]: (Nods head affirmatively.) 

THE COURT: You're asked th~ese questions only in case we get 
to a second phase. You understand all that? 

[PROSPECTIVE JUROR]: Yes, sir. 

[THE STATE]: . . . the State contends we're going to get to that 
point. And that's why these queljtions are relevant. Do you under- 
stand that we're contending that we will get to a sentencing 
phase, okay? And that's why this is not a hypothetical type situa- 
tion. That's why this isn't just-- 

THE COURT: Overruled. 

Defendant argues in several other instances the State over- 
stepped its bounds and prejudiced the prospective jurors. 

During jury voir dire, as in jury arguments, counsel cannot put 
incompetent and prejudicial mattem before the jury " 'by injecting his 
own knowledge, beliefs and personal opinions' " when they are 
unsupported by the evidence. State v. Gibbs, 335 N.C. 1, 38-39, 436 
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S.E.2d 321, 342 (1993) (quoting State v. Johnson, 298 N.C. 355, 368, 
259 S.E.2d 752, 761 (1979)), cert. denied, 512 US. 1246, 129 L. Ed. 2d 
881 (1994). In Gibbs, the defendant argued that during jury voir dire, 
the prosecutor's prefacing of questions with comments about moving 
from the first stage of trial to the penalty phase were improper and 
the implication that the penalty phase would be reached was prejudi- 
cial. Id. at 38, 436 S.E.2d at 342. This Court held that such comments, 
even when repeated, did not constitute an attempt to put before the 
prospective jurors "prejudicial matters by injecting [counsel's] own 
beliefs or personal opinions unsupported by evidence." Id. at 39, 436 
S.E.2d at 343. 

In the present case, the State never said the sentencing phase def- 
initely would be reached, but only insinuated such a possibility. The 
State's comments, taken in context, "refer to the conditional nature 
of bifurcated capital prosecutions." Id. at 39, 436 S.E.2d at 342. 
Further, the trial court's clarifications and the prospective jurors' 
responses to the trial court and to the State made it clear that the 
prospective jurors were not under the impression the sentencing 
phase was a certainty. After reviewing all the comments to which 
defendant objects, we hold these statements were not improper. 

Accordingly, defendant's assignment of error regarding prosecu- 
torial vouching is without merit. 

[9] In another assignment of error, defendant argues the trial court 
erred by allowing the State to inform prospective jurors that as part 
of their duty they might have to stand up alone and announce a death 
verdict. Defendant further argues the trial court erred by excusing 
prospective juror Thomas because she could not fulfill this duty. 

The following transcript excerpt is pertinent to our analysis of 
this issue: 

[THE STATE]: If based on those things, if the State has con- 
vinced you, Mrs. Thomas [pr~spect~ive juror], of the defendant's 
guilt and the appropriateness of the death penalty as the punish- 
ment in this case, do you think that you could come back with 
that as being your sentence recommendation for the death 
penalty? 

Ms. THOMAS: I believe in the death penalty in some cases. But 
personally, I have a problem with being the one to say-to say, 
you know, put this man to death. 
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[THE STATE]: Well, to be very honest with you, Mrs. Thomas, 
that's exactly what we're asking members of this jury to do. Do 
you understand that? 

Ms. THOMAS: Yes. 

[THE STATE]: And also what; we'll be asking, should we get to 
that point, and we say we will get to that point, not only would 
you be asked to make up that as your verdict, guilty of first 
degree murder as well as the two kidnappings, but also the death 
penalty as being your recommendation. What you would be 
required to do, ma'am, is to come back into court and stand up all 
by yourself and announce to everyone in court, including the 
defendant over there, that the death penalty is your sentence 
recommendation. 

It is only fair that you know that now going in. But that is 
going to be a part of your duty as a juror in this case, should we 
reach that point. We contend we will. Now, having heard all that, 
do you feel that you could do that? 

Ms. THOMAS: I'm not sure that I could. 

[THE STATE]: YOU understand that the questions that I've 
asked are based largely on what would be required of jurors in 
the case at different points, artd that it is not a hypothetical or 
academic or speculative question on our part in asking if you 
would be able to do that. 

Ms. THOMAS: Right. 

[THE STATE]: We need to know yes or no if you could. 

Ms. THOMAS: I don't think I could. 

[THE STATE]: DO YOU understand that that is part of what's 
required? 

Ms. THOMAS: Yes. 

[THE STATE]: Would the fact that you don't think that you 
could do that prevent you from, first of all, finding the defendant 
guilty of first degree murder? 

[DEFENSE COUNSEL]: Objection. 

[THE STATE]: Knowing that you'd then have to pass upon the 
sentencing issue? 



230 IN T H E  S U P R E M E  C O U R T  

STATE v. PREVATTE 

[356 N.C. 178 (2002)] 

THE COURT: Overruled. 

Ms. THOMAS: If I thought he was guilty, I would say guilty. 

[THE STATE]: Knowing that you would then have to decide 
what the sentence should be? 

Ms. THOMAS: Yes. 

[THE STATE]: Knowing that you would also then have to 
come back into court and do something that you've said you don't 
think you could do? 

Ms. THOMAS: Well, I couldn't say that I thought he was not 
guilty if I thought he was guilty. 

[THE STATE]: YOU understand that part of your obligation as a 
juror, is to come back in the court and announce whatever sen- 
tence recommendation you announce? 

Ms. THOMAS: Yes. 

[THE STATE]: By yourself, one at a time? 

Ms. THOMAS: Yes. 

[THE STATE]: And did I understand you to say that you don't 
think that you could do that if the sentence recommendation is 
the death penalty? 

Ms. THOMAS: That's right. 

THE COIJRT: IS there something about having to stand there 
and affirm the sentence that bothers you, or that you've got to 
stand up and say something personally that bothers you, or- 

Ms. THOMAS: NO. It would bother me to stand up and say this 
man has got to-I've got to make the decision that this man has 
got to die. 

THE COIJRT: Well, what will happen if the time comes if-if 
the jury recommends the death sentence, the clerk will read a 
form that-substantially as follows, that foreman of the jury has 
returned a recommendation that the sentence-defendant be 
sentenced to death. And each person on the jury would have to 
stand individually, and the clerk would say, "Your foreman has 
returned a recommendation that the defendant be sentenced to 
death. Is this your recommendation, and do you still assent 
thereto? Do you still agree to it?" You would be required to say 
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yes or no. Each of you would 'be required to stand there and say 
yes or no, that you agree with it or disagree. Do you understand? 

Ms. THOMAS: Yes. 

THE COURT: YOU don't think you could be part of that 
process? 

Ms. THOMAS: (Shakes head negatively.) 

THE COURT: Ma'am? 

Ms. THOMAS: NO, sir. 

THE COURT: YOU understand that would be part of your duty 
as a juror to go through that if you served on the case? 

Ms. THOMAS: Yes. 

THE COURT: Are your feelings about that so strong, then, you 
feel it would impair your abilit,y to be a juror in this case, know- 
ing that that would be part of t,he process? 

Ms. THOMAS: I would have a problem with saying it. 

THE COURT: Well, we got tc~ know up front. Not a thing about, 
you know, I should have let them know this earlier. We need to 
know before we get into the case. 

Ms. THOMAS: I would have to say yes, it would. 

THE COURT: That it would impair your ability to be a juror in 
this case? 

Ms. THOMAS: Yes. 

At this point, the State challenged for cause, defendant objected 
and sought to further question the juror, and the trial court overruled 
defendant's objection. 

The standard to determine if a prospective juror may be excluded 
for cause because of her views on capital punishment was clearly laid 
out in the United States Supreme Court's decision in Wainwright v. 
Witt, 469 U.S.  412, 83 L. Ed. 2d 841. (1985). The "standard is whether 
the juror's views would 'prevent 01- substantially impair the perform- 
ance of his duties as a juror in accordance with his instructions and 
his oath.' " Id. at 424, 83 L. Ed. 2d at 851-52 (quoting Adams v. Texas, 
448 US. 38, 45, 65 L. Ed. 2d 581, 559 (1980)). A juror's bias need not 
be unmistakably clear and there are situations where the trial court 
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"is left with the definite impression that a prospective juror would 
be unable to faithfully and impartially apply the law." Id. at 426, 83 
L. Ed. 2d at 852. 

After a careful review of the transcript, it is clear the trial court 
and the State thoroughly questioned Thomas about her views. 
Moreover, regarding defendant's argument concerning jurors' indi- 
vidual ability to announce a death verdict, it appears the State and 
the trial court were merely describing the polling process for the 
jurors. Because the trial court perceived an inability on Thomas' part 
to follow the law with regard to imposition of capital punishment, the 
trial court, in its discretion, concluded Thomas was not fit to serve on 
the jury. 

This assignment of error is overruled. 

GUILT-INNOCENCE PHASE 

[lo] In another assignment of error, defendant contends the trial 
court violated defendant's right to present evidence in his defense. 
Specifically, defendant argues the trial court erred by failing to allow 
two expert witnesses, Dr. Daphne Timmons and Dr. Nathan Strahl, to 
state the bases of their opinions. Further, defendant argues the trial 
court erred by limiting the testimony of some lay witnesses about 
defendant's state of mind. 

In reviewing defendant's brief, it is difficult to ascertain the exact 
trial questions defendant argues were erroneously handled. This 
Court has thus scrutinized each segment of the record purportedly 
identified by defendant in the relevant assignments of error. We find 
no error in any of the testimony presented in these portions of the 
record. Below, we address the portions of testimony to which defend- 
ant makes ample argument in his brief. 

First, defendant contends the trial court erred in handling the fol- 
lowing exchange between Dr. Timmons and defense counsel: 

[DEFENSE COUNSEL]: Did YOU talk to the defendant Ted 
Prevatte about his actions and how he was feeling and what he 
was doing immediately up to the time that Cindy McIntyre was 
killed on June the first of 1993? 

[DEFENSE COUNSEL]: And relate to the court and the jury what 
Mr. Prevatte told you in regards to that. 
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[THE STATE]: Objection. 

THE COURT: Sustained. 

[DEFENSE COUNSEL]: Well, did you use what Mr. Prevatte told 
you as far as what he was thinking and what he was feeling and 
what he was doing immediately prior to the time he went over to 
Cindy McIntyre's house on June the first of 1993 and formulate 
and evaluate and make-formulating an opinion as to his sanity 
or insanity on June the first, 1!393? 

[THE STATE]: Objection. 

THE COURT: Sustained. 

It is well settled that an expert must be allowed to testify to the 
basis of her opinion. State v. Wa?*d, 338 N.C. 64, 105-06, 449 S.E.2d 
709, 732 (1994), cert. denied, 514 US. 1134, 131 L. Ed. 2d 1013 (1995). 
Nonetheless, admission of the basis of an expert's opinion is not auto- 
matic. State v. Workman, 344 N.C. 482, 495, 476 S.E.2d 301, 308 
(1996). The trial court, in its discrjetion, must determine whether the 
statements in issue are reliable, especially if the statements are self- 
serving and the defendant is not available for cross-examination. Id. 
Moreover, if the statements appear unnecessary to the expert's opin- 
ion, exclusion of the basis may be proper. State v. Baldwin, 330 N.C. 
446, 457, 412 S.E.2d 31,38 (1992). 

In the present instance, it appears Dr. Timmons was allowed to 
testify to some of what she was told by defendant and to her review 
of defendant's psychiatric records as well as her own psychological 
testing of defendant. Accordingly, it seems Dr. Timmons was able to 
testify to the general basis of her opinion. Moreover, defendant made 
no offer of proof concerning the questions in issue; thus, we can only 
speculate as to the witness' potential responses to the questions in 
issue. We reject defendant's invitalion to consider the transcript from 
a prior trial in this respect because we cannot know if the witness' 
viewpoint remained constant from the first to the second trial. 
Accordingly, we reject defendant's argument that the trial court erred 
in handling the testimony above. 

Defendant also argues that another objection by the State was 
improperly sustained when defendant elicited testimony that defend- 
ant was taking medication and then asked Dr. Timmons about the 
impact of these drugs on a person with mental illness and whether 
the combination could affect defendant's ability to maintain contact 
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with reality. Again, defendant made no offer of proof concerning this 
question, and this Court can only speculate to the issues that were 
involved at trial. Moreover, a few questions later, Dr. Timmons was 
allowed to testify that, on 1 June 1993, defendant was not in touch 
with reality and thus did not understand that what he was doing was 
wrong. As such, we cannot ascertain any prejudicial error here. 

Defendant further argues that Dr. St,rahl, like Dr. Timmons, was 
also prevented from testifying to the basis of his opinion. For exam- 
ple, according to defendant, Dr. Strahl was limited both in talking 
about defendant's reported sleeping and the combination of drugs he 
was taking as well as in explaining the significance defendant's rela- 
tionship with the victim played in Dr. Strahl's opinion. 

As to defendant's sleeping and drugs, defendant's attorney was 
allowed to ask Dr. Strahl about the drugs and medications that 
defendant was taking. The State's objection to a question about 
defendant's sleeping problems was then sustained. The trial court 
heard arguments outside the jury's presence before making a final 
ruling. Although defense counsel initially indicated an intent to ask a 
question for the record, we find no evidence that an offer of proof 
was ever actually made. Accordingly, it is difficult to tell where this 
line of questioning was aimed. 

As to defendant's relationship with the victim, the trial court also 
sustained the State's objection and heard arguments outside the 
jury's presence. Defendant again made no offer of proof. Accordingly, 
as with prior issues, this Court can only speculate as to how Dr. 
Strahl's opinion was impacted by the relationship between defend- 
ant and the victim. We refuse to enter into such speculation, and 
therefore hold that the testimony in issue was properly handled by 
the trial court. 

Finally, defendant argues the trial court erred in limiting the tes- 
timony of certain lay witnesses concerning defendant's state of mind. 
Specifically, defendant points to the trial court sustaining objections: 
(1) to defendant's attorney asking Matthew McIntyre whether defend- 
ant was a "very polite man, was out there helping neighbors and 
things"; and (2) to defendant's attorney asking Ralph Pegram if he 
had seen defendant "helping Jeff Burr's mom up there cut wood" and 
"doing things for the elderly folks in the neighborhood." Defendant 
now argues these questions were relevant to defendant's state of 
mind. Once again, there was no offer of proof from which this Court 
can glean the relevancy of these questions. Moreover, it appears 
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unlikely the observations of these lay witnesses would have substan- 
tially impacted the jury's consideration of defendant's sanity. 
Accordingly, even assuming error carguendo, we find no prejudice. 

This assignment of error is overruled. 

[I I] In another assignment of error, defendant argues that his attor- 
neys' failure to adequately present psychological defenses consti- 
tuted ineffective assistance of couinsel. Defendant cites the following 
question posed by defense counsel to Dr. Timmons: 

And based upon your examination of the defendant, the various 
records and statements about which you've testified, do you have 
an opinion satisfactory to yourself and based upon your profes- 
sional training and experience as to whether on or about June the 
first, 1993, at the time of the alleged offense of first degree mur- 
der of Cynthia McIntyre, the defendant Ted Anthony Prevatte was 
capable of premeditation and deliberation? 

[THE STATE]: Objection. 

THE COURT: Sustained. 

Relying on a transcript from the prior trial, defendant asserts the 
witness would have said she did not believe defendant was capable 
of premeditation and deliberation. 

Defendant concedes the Statse's objection was proper because 
expert witnesses generally may not testify as to whether a legal 
standard has been met. See Stat9 u. Smith, 315 N.C. 76, 100, 337 
S.E.2d 833, 849 (1985). Defendant argues his counsel failed, however, 
by not asking the permissible question of whether defendant was 
capable of formulating and carrying out plans or of forming the spe- 
cific intent to kill. 

To show ineffective assistance of counsel, defendant must prove 
(1) the performance of his counsel was deficient, and (2) defendant 
was prejudiced by this deficiency. See State v. Mason, 337 N.C. 165, 
177-78, 446 S.E.2d 58, 65 (1994); State v. McHone, 334 N.C. 627, 643, 
435 S.E.2d 296, 306 (1993), cert. denied, 511 U.S. 1046, 128 L. Ed. 2d 
220 (1994). 

In the present case, as the State aptly points out, the hypothetical 
questions that defendant argues should have been asked would have 
sought evidence to support a diminished capacity defense. As in the 
prior issue, however, we can only speculate whether the questions in 
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issue would have been answered favorably to defendant. There are 
significant differences between an insanity defense and a diminished 
capacity defense. See State v. Ingle, 336 N.C. 617, 628-30, 445 S.E.2d 
880, 885-86 (1994), cert. denied, 514 U.S. 1020, 131 L. Ed. 2d 222 
(1995). As such, there is no way for this Court to know if defendant's 
questions would have in fact been helpful to defendant's case. 

Assuming arguendo that the witness would have offered evi- 
dence helpful to a diminished capacity defense, it was still a matter 
of trial strategy to determine whether to offer evidence of both dimin- 
ished capacity and insanity or to focus all efforts on insanity. 
Decisions concerning which defenses to pursue are matters of trial 
strategy and are not generally second-guessed by this Court. State v. 
Lowery, 318 N.C. 54, 68, 347 S.E.2d 729, 739 (1986). Accordingly, we 
find no deficiency in the performance of defendant's counsel. 

This assignment of error is overruled. 

[I 21 In another assignment of error, defendant argues his rights were 
violated by the State's attacks on Dr. Timmons and the State's distor- 
tion of her testimony during closing argument. Among the specific 
instances defendant cites are the State calling Dr. Timmons "Mrs. 
Timmons" during cross-examination, interrupting Dr. Timmons and 
refusing to allow her to explain her answers, and repeating the same 
questions after sustained objections. Defendant argues some of the 
same tactics were used in questioning Dr. Strahl. Defendant argues 
the State also unprofessionally denigrated the experts' testimony dur- 
ing closing arguments by asking, "What is the legal evidence in this 
case that supports the testimony of any psychiatrist that you've 
heard?" Defendant cites the following portion of the State's closing 
argument concerning Dr. Timmons: 

She gave him a battery of tests. Bunch of tests. Ink blots and trees 
and stick figures. What was it she said about the stick figures? 
Showed immaturity? Maybe he just can't draw. Did anybody think 
of that? A tree that's got bark. Bark shows something. Leaves. 
Looks like a tree to nie. 

Defendant also cites the State's statement, "Was it fair when the 
people who came up here and testified sat here and had words put in 
their mouth by the defense?" Defendant argues these actions violated 
state law and defendant's due process rights. 

After an extensive review of each portion of the transcript to 
which defendant assigns error, we find no instance where the trial 
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court failed to adequately control the State's actions. A prosecutor 
has the duty to vigorously present the State's case. See State v. Brock, 
305 N.C. 532, 538, 290 S.E.2d 566, 671 (1982). In so doing, the prose- 
cutor may cross-examine a witness concerning any relevant issue, 
including the witness' credibility. N .C.G.S. § 8C-1, Rule 61 1(b) (2001). 
It is within the trial court's sound discretion to ensure that all cross- 
examination questions are proper in scope and asked in good faith. 
State v. Bronson, 333 N.C. 67, 7!3-80, 423 S.E.2d 772, 779 (1992). 
During closing arguments, attorneys are given wide latitude to pursue 
their case. State v. Scott, 343 N.C. 313,343,471 S.E.2d 605,623 (1996). 
It is also within the trial court's discretion to control these arguments 
by each attorney. Id. An appellate court normally will not review the 
exercise of the trial court's discretion "unless the impropriety of 
counsel's remarks is extreme and is clearly calculated to prejudice 
the jury." State v. Huffstetler, 312 N.C. 92, 111, 322 S.E.2d 110, 122 
(1984), cert. denied, 471 U.S. 1009, 85 L. Ed. 2d 169 (1985). 

This Court takes seriously the need for counsel to perform pro- 
fessionally in pursuing their case. We refuse to permit attorneys to 
disparage or impugn the trial process with improper actions. State v. 
Sanderson, 336 N.C. 1,442 S.E.2d 33 (1994). In the present case, how- 
ever, defendant has failed to show the trial court abused its discretion 
in handling the State's actions at trial. 

This assignment of error is overruled. 

[I 31 In another assignment of error, defendant argues the trial court 
erred by allowing impermissible hearsay evidence. We consider each 
of defendant's arguments in turn. 

First, the State was permitted to ask Betty Barber about the vic- 
tim's husband visiting the house on the day of the murder and 
whether he said "anything to her at that time that you remember?" 
Over defendant's objection, the wimess testified, "I think he told her 
he loved her." 

"Out-of-court statements offered for purposes other than to 
prove the truth of the matter asserted are not considered hearsay." 
State v. Golphin, 352 N.C. 364, 440, 533 S.E.2d 168, 219 (2000), cert. 
denied, 532 U.S. 931, 149 L. Ed. 2d 305 (2001). In this instance, Mike 
McIntyre's statement that he loved Cindy was properly admitted for a 
purpose other than to prove its truth. See N.C.G.S. 8 8C-1, Rule 801(c) 
(2001). The statement is evidence tlhat Cindy believed a reconciliation 
was forthcoming and thus supports Cindy's fear that defendant might 
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try to harm her or her family. See State v. Bishop, 346 N.C. 365, 
378-81, 488 S.E.2d 769, 775-77 (1997). Moreover, the statement sup- 
ports a conclusion defendant was motivated to kill by Cindy's desire 
to end her relationship with defendant and reconcile with her hus- 
band. Accordingly, the trial court properly admitted the testimony in 
issue for a nonhearsay purpose. 

. [14] Defendant also assigns some significance to Barber later testi- 
fying that the relationship between Cindy McIntyre and her husband 
was "rocky" but that they "always seemed to get back together." 
According to defendant, this testimony was given without personal 
knowledge. Defendant concedes this testimony was tested on cross- 
examination when the witness admitted she did not live with Cindy 
McIntyre and her husband and thus did not know what she meant by 
"rocky." Accordingly, we find no prejudicial error here. 

[IS] Second, defendant points to the State asking Joyce Burr, "Did 
Cindy McIntyre tell you in fact that she was attempting to reconcile 
with her husband?" Over defendant's objection, the witness 
answered, "Yes." This testimony was admissible under the state 
of mind exception to the general prohibition on hearsay. N.C.G.S. 
§ 8C-1, Rule 803(3) (2001). Under this exception, a statement is 
admissible if it applies to a "declarant's then existing state of mind, 
emotion, sensation, or physical condition (such as intent, plan, 
motive, design, mental feeling, pain, and bodily health)." Id. 

The testimony in issue was immediately preceded by testi- 
mony that Cindy McIntyre had said "that she was afraid of the defend- 
ant because he knew that she was going to try to get back with her 
husband." The testimony in issue was an expansion on the origin of 
the victim's fear of defendant. The statement of the victim's intent to 
reconcile with her husband shows McIntyre's mental state and 
provides insight into her confrontation with defendant. Accord- 
ingly, the statement is admissible not as a recitation of facts but 
to show state of mind. See State v. King, 353 N.C. 457, 474-78, 546 
S.E.2d 575, 589-91 (2001), cert. denied, - U.S. -, 151 L. Ed. 2d 
1002 (2002). 

[16] Defendant also argues the trial court improperly sustained an 
objection when defendant asked Ralph Pegram, "[Dlid Mike McIntyre 
ask you to keep an eye on Cindy and Ted so he could use that in court 
over custody of the kids?" Although defendant made no offer of proof 
as to the question's potential answer, we nonetheless have tried to 
review how this question elicited admissible information. We find this 
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question solicited hearsay and was improper. Accordingly, we hold 
the trial court did not err. 

Finally, defendant contends that even if the statements above 
were not hearsay, they should have been excluded because they were 
irrelevant. As we indicated, these statements had a relevant, non- 
hearsay purpose, and thus were properly admitted. 

Defendant's assignment of error is without merit. 

[I 71 In another assignment of error, defendant argues the trial court 
erred by overruling objections to the State's argument that distorted 
the legal standard applicable to the insanity defense. While defend- 
ant's arguments on this issue invollve both jury selection and guilt- 
innocence, we elect to address the arguments here for purposes of 
consistency. We again consider defendant's specific arguments in 
turn. 

First, during jury voir dire, defendant argues the State asked a 
jury panel, "Do you all feel that you could follow His Honor's instruc- 
tions with regard to both defenses? But he's first of all, not guilty at 
all, period. And that also, he is not guilty by reason of being insane at 
the time?" According to defendant, his objection was overruled. 
Defendant argues the State thus misstated the law as cumulative 
rather than alternative. 

Defendant provides no transcript reference in his brief to this 
statement and we find no assignment of error on this issue. As such, 
defendant has waived this issue. N.C. R. App. P. lO(a). Nonetheless, 
we have reviewed this issue and find such a statement would be a 
proper attempt by the State to ascertain if jurors could follow the law 
concerning defendant's guilt as well as whether defendant was not 
guilty by reason of insanity. The trial court properly instructed the 
jury following the guilt phase. We thus find no error here. 

[18] Second, during its closing argument, the State said: 

Ted Prevatte most assuredly is not, should not be considered by 
you to be the poster boy for perfect mental health. Every expert 
that testified . . . can see to the fact that Ted has some degree of 
mental health problems. 

The difference is, and the question you have to ask yourself 
is, does that mental illness rise to the level of providing an excuse 
for him kidnapping two people and murdering one of them? 
That's what it boils down to. 
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Defendant argues that in this closing argument, the State essen- 
tially asked the jury to make a policy decision about the importance 
of the insanity rule. To the contrary, the State appears to have been 
arguing that defendant's mental illness did not alone meet the 
requirements for legal insanity. See State v. Franks, 300 N.C. 1, 10, 
265 S.E.2d 177, 182 (1980) (evidence of mental disease or deficit 
alone does not completely establish insanity defense); State v. Potter, 
285 N.C. 238, 249-51, 204 S.E.2d 649, 657 (1974) (evidence of mental 
illness does not alone establish legal insanity). Accordingly, the State 
made a proper argument. 

Finally, defendant attributes error to the State's argument to the 
jurors that if they found defendant insane, they should "let him go." 
According to defendant, combined with the State's prior argument 
concerning mental illness being an excuse, this argument implied to 
the jury that defendant would be able to freely move throughout soci- 
ety if the jury found him not guilty by reason of insanity. At the time 
of this statement, however, after defendant's objection, the trial court 
told the jury, "I'll instruct you on the consequences at a later time." 
Indeed, the trial court did later instruct the jury that "a defend- 
ant found not guilty by reason of insanity shall immediately be com- 
mitted to a state mental facility." The trial court further explained 
to the jury the hearing process defendant would go through and 
the burden he would have to meet in order to be released. 
Accordingly, any alleged error was properly handled via the trial 
court's instruction. 

This assignment of error is without merit. 

In another assignment of error, defendant argues the State's jury 
arguments infected the trial with unfairness in that they asked the 
jury to find defendant guilty for impermissible reasons. Defendant 
cites six arguments from the State's opening and closing arguments. 
In many of the instances cited, defendant's appellate counsel appears 
to have taken minor comments from the State out of context in an 
attempt to create the illusion of impropriety or prejudice. 
Nonetheless, we consider each of defendant's arguments in turn. 

As a preliminary matter, we note prosecutors have an obligation 
to be zealous advocates and are thus provided wide latitude in hotly 
contested cases like the present one. State v. McCollum, 334 N.C. 
208, 227, 433 S.E.2d 144, 154 (19931, cert. denied, 512 U.S. 1254, 129 
L. Ed. 2d 895 (1994); see also State v. Smith, 352 N.C. 531, 561, 532 
S.E.2d 773, 792 (20001, cert. denied, 532 U.S. 949, 149 L. Ed. 2d 360 
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(2001). Moreover, control of arguments is generally left to the trial 
court's discretion, and reversal is warranted only where the remark in 
issue is extreme and clearly calculated to prejudice the jury. 
Huffstetler, 312 N.C. at 111, 322 S.E:.2d at 122. We now consider each 
of defendant's arguments. 

[I91 First, the State argued the jury's duty is to enforce the law. The 
following portion of the State's closing argument appears relevant: 

Now, ladies and gentlemen, we call it jury duty. It's not jury 
spend a few days off work. It's not jury come up here and have 
fun. It's jury duty. Because you have a job to do. Your job is not 
done. Your job is just getting ready to start. You've got to take 
everything that you heard back there, and you've got to decide 
what the right thing to do is. You've got to decide whether or not 
that man is gonna be accountable for his actions on June the first 
of 1993, to enforce the law. 

Now, it's a common misconception that police officers 
enforce the law. They don't enforce the law. Police officers are 
fact gatherers. Police officers take pieces of crime, be they wit- 
nesses, victims, evidence, whatever, and they gather them up. 
D.A's office doesn't enforce the law. D.A's office takes all those 
pieces that the police officers bring them, investigators bring 
to them, and they put it together. And we show it to you. Judge 
doesn't enforce the law. 

[DEFENSE COUNSEL]: Object ion. 

[THE STATE]: Judge is the umpire. 

THE COURT: Overruled. 

[THE STATE]: His job is to make sure that that man down there 
gets a fair trial, and that the State of North Carolina gets a fair 
trial. So who enforces the law? The answer is obvious. You all 
enforce the law. 

THE COURT: Overruled. 

[THE STATE]: Without juries composed of citizens from the 
community, there's no one to enforce the law. All the laws in the 
books don't mean a thing if nobody enforces the law. All of the 
evidence collection and forensic evaluation means nothing if 
there aren't juries to enforce the law. So it's up to you, ladies and 
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gentlemen. Are you going to enforce the law? Are you going to 
hold him accountable? 

[DEFENSE COUNSEL]: Objection. 

THE COURT: Overruled. 

[DEFENSE COUNSEL]: That's a misstatement. 

[THE STATE]: Are you going to do your duty? Ladies and gen- 
tlemen, are you going to do your duty and rise up as one voice, 
one voice of the community? 

[DEFENSE COUNSEL]: Objection. Improper. 

THE COURT: Sustained. 

[THE STATE]: And tell that boy- 

[DEFENSE COUNSEL]: Objection. 

THE COURT: Wait a minute. Sustained as to any community 
argument. 

[THE STATE]: Tell this man- 

THE COURT: Wait a minute. Don't consider that, members of 
the jury. 

[THE STATE]: -that he can get away with it? 

[DEFENSE COUNSEL]: Objection. 

[DEFENSE COUNSEL]: Objection. 

THE COURT: Overruled. 

[THE STATE]: Are you going to tell him that he's unaccount- 
able, and that what he did on June the first of 1993 was wrong? 
Are you going to do your duty? Are you ready to do your duty? I 
think you are. You've got what you need. 

This Court has held it improper for a prosecutor to " 'suggest that 
the jury is effectively an arm of the State in the prosecution of the 
defendant or that the jury is the last link in the State's chain of law 
enforcement.' " State v. Lloyd, 354 N.C. 76, 130, 552 S.E.2d 596, 632 
(2001) (quoting State v. Elliott, 344 N.C. 242,285,475 S.E.2d 202, 222- 
23 (1996), cert. denied, 520 U.S. 1106, 137 S.E.2d 312 (1997)). 
Prosecutors are allowed to outline the function of the various partic- 
ipants in a trial. Such an argument may properly include statements 
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concerning the vital importance of jurors to the system of justice and 
an admonition that the "buck stops here." See State v. McNeil, 350 
N.C. 657, 687-88, 518 S.E.2d 486, 505 (1999), cert. denied, 529 U.S. 
1024, 146 L. Ed. 2d 321 (2000). 

In the present case, it appears the State used its argument to clear 
up any jury confusion about the responsibilities of the police, the 
prosecutors, the judge, and the jury. The State ultimately sought to 
ensure the jury understood that its proper role included holding 
defendant accountable. Accordingly, the State's argument remained 
in line with this Court's precedent. 

[20] Second, defendant cites as error the State's opening and closing 
argument where the State said that if the jury found defendant guilty, 
it would learn more during sentencing. We hold that the State's argu- 
ment merely reemphasized what th~e jury already knew, namely, that 
if defendant was found guilty, additional evidence would be submit- 
ted on the question of defendant's sentence. This procedural issue 
had been fully explained to the jury during jury selection, and it was 
not error for the State to refer to this fact during argument. 

[21] Third, defendant contends the State's opening argument 
included a request that the jurors consider the victim as a relative and 
put themselves in the victim's shoes. The following portion of the 
State's opening argument appears relevant: 

[THE STATE]: YOU will come to know a little bit more about 
Cindy through evidence presen.ted by the State. You will come to 
know that in fact, she had two children. She worked at  
Wadesboro Manufacturing. She-I believe you will find after lis- 
tening to all the evidence, will see that she is not very different 
from all of us. She could very well be a wife of some of you, a 
daughter to some of you- 

[DEFENSE COUNSEL]: Objection. 

[THE STATE]: -a sister of some of you. 

THE COURT: Sustained. 

[THE STATE]: And that like many folks, she had some imper- 
fections. Some of those will be that she had some uncertainties 
within her own life about her imarriage to Michael. That on June 
first of 1993, she had resolved those uncertainties. She and 
Michael McIntyre, her husband of 14 years, had decided to pull 
family back together. She had decided to end the relationship that 
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she had been involved with the defendant in. Exercising her own 
free will and her right to choose is what she did, the evidence will 
tend to show. 

Arguments that ask the jurors to place themselves in the victim's 
shoes are improper. McCollum, 334 N.C. at 224, 433 S.E.2d at 152. In 
the present case, however, it appears the State was simply providing 
some background on the victim. The State's comment that Cindy 
could be related to a member of the jury appears to have been an 
effort to show Cindy was a typical community member. There is no 
indication the St,ate was urging the jurors to put themselves in Cindy's 
shoes. As such, the State's argument was proper. 

[22] Fourth, defendant argues the State improperly referred, during 
opening and closing arguments, to the lack of consequences defend- 
ant had suffered in the six years since the crimes were committed. 
Defendant argues such consequences are irrelevant to defendant's 
guilt. Defendant further argues the State improperly ignored the trial 
court sustaining defendant's objections to this line of argument. 

When the State's opening and closing arguments are read in their 
totality, it is clear the State was suggesting defendant acted in a 
planned way and made numerous decisions in the process of the 
killing. When the State briefly remarked during opening statements 
about the six-year time period, the trial court immediately admon- 
ished the State to stick to the evidence. Moreover, in our review of 
the State's opening and closing arguments, we find no instance where 
the State referred to the consequences to defendant as being relevant 
to the jury's determination of guilt. Accordingly, we hold that the trial 
court properly handled the portions of argument in issue. 

Fifth, defendant argues the State contradicted the evidence and 
argued facts not in evidence. Defendant; cites several examples, and 
we consider each individually. 

[23] Defendant first points to the State's comment that "[tlhere 
wasn't one witness for the defendant that could speak to you and 
look you in the eye and tell you the person that used this rope and 
this knot was having a psychotic episode or having some type of out- 
of-body experience." Here, the State was asserting that no witness 
could testify as a fact that defendant was having a psychotic episode 
at the time of the murder. Despite the existence of conflicting expert 
opinion on the issue, the State was properly pointing out that there 
was no definitive evidence to prove an episode took place. 
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[24] Defendant also contends the State tried to impeach the insanity 
defense with the idea that defendant had taken mental tests several 
times and knew how to manipulate them. According to defendant, 
there was no evidence of this in the record. Defendant cites the fol- 
lowing portion of the State's argument: 

Ladies and gentlemen, I pose this question to you. In those 17 
and a half years that he was down there being evaluated by those 
Georgia doctors, how many times do you think he's taken those 
tests? The man knows the game. 

[THE STATE]: He knows how to accomplish what he wants. 

. . . .  

THE COURT: Overruled. 

[THE STATE]: He knows how to portray himself in whatever 
light helps him out. 17 and a half years of practice makes perfect, 
ladies and gentlemen. 

Considering the broad evidence of defendant's mental problems 
and the evaluations and treatment he received for these problems, it 
was proper for the State to argue that defendant had some expertise 
portraying his psychological makeup in a favorable manner. Further, 
the trial court instructed the jurors that if their recollection of the evi- 
dence differed from that presented by the attorneys in argument, the 
jurors should disregard what the attorneys said and rely solely on 
their own independent recollection. 

[25] Defendant additionally argue,s there was no support in the 
record for the State's argument that its own expert, Dr. Robert 
Rollins, had gathered information from other people in formulating 
his opinion. It is helpful to consider this argument in context: 

[THE STATE]: . . . Well, Doctor Rollins told you he had other 
stuff, information gathered by his assistant Mr. Meachum. 
Evidence from people who were out there. 

[DEFENSE COUNSEL]: Objection. Not evidence. 

[THE STATE]: Evidence from officers. Evidence from the 
D.A.'s office. 

[DEFENSE COUNSEL]: Objection. 
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THE COURT: Well, sustained as to people who were out there. 
Overruled as to the remaining. 

[THE STATE]: He didn't just talk to the defendant. He talked to 
people, contrary to what they assert. 

[DEFENSE COUNSEL]: Objection. That's not the testimony. 

[THE STATE]: And I'll tell you what, ladies and gentlemen- 

THE COURT: Overruled. 

[THE STATE]: -you think about it, and you decide what you 
remember him saying. 

After our review, we conclude the State did not proceed with this 
line of argument after defendant's objection. Rather, the State asked 
the jury to consider this issue based on its own recollection of testi- 
mony from the trial. This is in line with the instruction the trial court 
properly gave the jurors to base their deliberations on their own 
memory of testimony rather than the attorneys' arguments. 

Accordingly, we find the trial court properly handled the issues 
raised by defendant. Moreover, the trial court's instructions cured 
any potential error. 

[26] Finally, defendant argues the State improperly urged the jury to 
contrast the court's fair treatment of defendant to defendant's treat- 
ment of the victim. Defendant also contends the State impugned the 
integrity of defense counsel and defendant's witnesses by asking the 
jury if it was "fair when the people who came up here and testified sat 
here and had words put in their mouth by the defense?" According to 
defendant, this argument was irrelevant and inflammatory and penal- 
ized defendant's exercise of his due process right to a fair trial. 

The State's remarks concerning the fairness defendant showed 
the victim are well within the parameters created by this Court. See 
McNeil, 350 N.C. at 688-89, 518 S.E.2d at 505 ("[tlhis Court has repeat- 
edly held it is not improper to argue that defendant, as judge, jury, 
and executioner, single-handedly decided the victim's fate."); Elliott, 
344 N.C. at 275-76, 475 S.E.2d at 217 (prosecutor's request that jury 
give victim a fair trial "amounted to nothing more than a request that 
the State be given equal consideration."). Similarly, the State's remark 
concerning defense counsel putting words in the mouths of witnesses 
was proper. The State had a right to respond to defendant's attacking 
closing argument. See State v. Dull, 349 N.C. 428,453,509 S.E.2d 178, 
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194 (19981, cert. denied, 528 US. 835, 145 L. Ed. 2d 80 (1999). 
Moreover, the State's argument was not abusive or ongoing. Rather, 
our review of the record indicates the State's comment was isolated 
and did not deprive defendant of hi:; right to a fair trial. See State v. 
Bowman, 349 N.C. 459, 473-74, 509 S.E.2d 428, 437 (19981, cert. 
denied, 527 U.S. 1040, 144 L. Ed. 2d 802 (1999). 

This assignment of error is overruled. 

[27] In another assignment of error, defendant contends the trial 
court erred in its jury instructions on insanity. The trial court 
instructed the jury in a manner ~irtually identical to our state's 
pattern jury instructions: 

[Slince sanity and soundness of mind is the natural and normal 
condition of people, everyone is presumed to be sane until the 
contrary is made to appear. This means that the defendant has 
the burden of proof on the issue of insanity. However, unlike the 
State, which must prove all the other elements of the crime 
beyond a reasonable doubt, the defendant need only prove his 
insanity to your satisfaction. That is, the evidence taken as a 
whole must satisfy you not beyond a reasonable doubt, but sim- 
ply to your satisfaction that the defendant was insane at the time 
of the alleged offense. 

See N.C.P.1.-Crim. 304.10 (1992). 

Defendant contends this instruction was ambiguous because a 
defendant has the burden of proving insanity by a preponderance of 
the evidence. Because the trial court used the term "prove his in- 
sanity to your satisfaction," defendant contends the trial court 
failed to adequately and clearly instruct the jury on the proper 
burden of proof. 

In State v. Weeks, we considered an instruction almost identical 
to the one given in the present case. 322 N.C. 152, 175,367 S.E.2d 895, 
908-09 (1988). In Weeks, we determined the trial court's refusal to 
define "satisfaction" did not leave unbridled discretion in the jury as 
to defendant's burden of proof. Id. Similarly, in the present case, we 
hold "the jury was properly instructed on the standard of proof 
needed by defendant to prove his insanity." Id. at 175, 367 S.E.2d 
at 909. 

Moreover, we find no merit in defendant's suggestion that the 
jury may have been confused by the interchangeable use of the terms 
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"satisfied," "convinced," and "proof beyond a reasonable doubt." 
Based on our review of the record, we conclude defendant is attempt- 
ing to create the appearance of impropriety by stringing together 
comments from the State and the trial court which occurred at 
unconnected times during the trial. The trial court fully instructed the 
jury on which standard to use and specifically told the jury not to use 
the "beyond a reasonable doubt" standard in considering whether 
defendant was insane. See State v. Ward, 301 N.C. 469, 473-74, 272 
S.E.2d 84, 87 (1980). In short, there was no risk that the jury applied 
an improper standard to its insanity deliberations. 

This assignment of error is without merit. 

[28] In another assignment of error, defendant argues the trial court 
committed plain error by failing to int,ervene ex mero motu to pre- 
vent the State from commenting on defendant's exercise of his right 
to remain silent. Defendant cites two comments by the State. First, 
the State said, "There wasn't one witness for the defendant that could 
speak to you and look you in the eye and tell you the person that used 
this rope and this knot was having a psychotic episode or having 
some type of out-of-body experience." Second, the State said, 
"[Tlhere's not been a consequence for that man that sits over 
there who won't even look you folks in the eye. . . . And hasn't 
the entire trial." 

Criminal defendants have a constitutional right not to testify and 
it is improper for prosecutors to comment on a defendant's exercise 
of this right. State v. Mitchell, 353 N.C. 309, 326, 543 S.E.2d 830, 840, 
cert. denied, - U.S. -, 151 L. Ed. 2d 389 (2001). However, if a 
prosecutor's comment on a defendant's failure to testify was not 
extended or was a "slightly veiled, indirect comment on [a] defend- 
ant's failure to testify," there was no prejudicial violation of the 
defendant's rights. Id. at 326, 543 S.E.2d at 841; see also State v. 
Rouse, 339 N.C. 59, 96, 451 S.E.2d 543, 563 (1994), cert. denied, 516 
U.S. 832, 133 L. Ed. 2d 60 (1995). Further, comments on a defendant's 
courtroom demeanor are not necessarily comments on a defendant's 
silence. State v. Barrett, 343 N.C. 164, 177-78, 469 S.E.2d 888, 895-96, 
cert. denied, 519 U.S. 953, 136 L. Ed. 2d 259 (1996). 

In the present case, the State's argument that no witness could 
testify that defendant was having a psychotic episode was merely a 
comment on the witnesses who had testified. The State was arguing 
that no defense witness could testify concerning defendant's mental 
state at the time of the killing. Because we find no direct reference in 
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this comment to defendant's silence, we hold the trial court did not 
err by failing to intervene ex mero mot% 

Similarly, as to the State's comment on defendant's failure to look 
into the jurors' eyes, we conclude this was merely a brief reference to 
defendant's courtroom demeanor. This comment cannot reasonably 
be read in a manner that implicates; the defendant's right not to tes- 
tify. As such, the trial court did not err in handling this portion of the 
State's argument. 

This assignment of error is without merit. 

1291 In another assignment of errlor, defendant contends the trial 
court erred by overruling objections; and denying his motion to strike 
testimony by a State's witness informing the jurors about a prejudi- 
cial, irrelevant statement that defendant allegedly made. Defendant's 
argument pertains to the following portion of Joyce Burr's testimony: 

Q Mrs. Burr, tell the members of the jury what the defendant told 
you or told you and your husband the day before Cindy's death. 

[DEFENSE COUNSEL]: Objection. 

THE COURT: Overruled. 

A He said that if he could kill t,he bitch and get away with it, he 
would. But he wasn't, because his mother paid too much money 
to get him out of prison in Georgia. 

[DEFENSE COUNSEL]: Move to strike. 

THE COURT: Overruled. 

Q Now, Mrs. Burr, did he tell you who that-did he tell you who 
the person was that he was referring to as bitch? 

A Cindy. 

According to defendant, this testimony was improperly and prej- 
udicially admitted as proof of his other crimes. Additionally, defend- 
ant argues the prejudice from the testimony was enhanced when the 
State later repeated the statement and called attention to it during 
argument. 

Prior to the admission of the 1,estimony in issue, the trial court 
held a hearing. Defendant objected to the part of the statement 
revealing that his mother paid money to get him out of prison. The 
trial court ruled the testimony was relevant and admissible pursuant 
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to North Carolina Rule of Evidence 403. We conclude this ruling was 
not an abuse of the trial court's discretion. 

Only relevant evidence is admissible. N.C.G.S. Q 8C-1, Rule 402 
(2001). Relevant evidence is "evidence having any tendency to make 
the existence of any fact that is of consequence to the determination 
of the action more probable or less probable than it would be without 
the evidence." N.C.G.S. Q 8C-1, Rule 401 (2001). In criminal cases, 
Rule 401 should be broadly construed so that all evidence which may 
shed any light on the alleged crime is admitted. State v. Cagle, 346 
N.C. 497, 506, 488 S.E.2d 535, 542, cert. denied, 522 U.S. 1032, 139 
L. Ed. 2d 614 (1997). Nonetheless, a trial court should exclude rele- 
vant evidence "if its probative value is substantially outweighed by 
the danger of unfair prejudice." N.C.G.S. Q 8C-1, Rule 403 (2001). A 
trial court's ruling on such an issue will be disturbed on appeal only 
if the trial court's decision was so arbitrary that it could not have been 
based on reason. Cagle, 346 N.C. at 506-07, 488 S.E.2d at 542. 

In analyzing the statement in issue here, we find considerable 
probative value in both parts of the statement. The first part of the 
statement, in which defendant said he could kill the victim, showed 
that defendant had the motivation to kill the victim. It also revealed 
that defendant had thought about killing the victim for some time 
before the murder occurred. The second part of the statement, in 
which defendant said his mother paid to get him out of prison, 
allowed the jury valuable insight concerning defendant's thinking and 
evaluation prior to the murder. Hearing both parts of the statement 
gave the jury the opportunity to see how defendant was deliberating 
over whether to kill the victim. Because defendant's mental state was 
an issue at trial, this information was extremely relevant and proba- 
tive to the jury's deliberations. 

We also must consider the danger of unfair prejudice to defend- 
ant via the admission of the testimony. The testimony did not reveal 
why defendant had been in prison or why his mother paid for his 
release. Further, our review of the record reveals defendant, in ques- 
tioning his own witnesses as well as in closing arguments, disclosed 
that he had spent time in prison. Accordingly, we find any prejudice 
from the admission of the testimony in issue was not significant 
enough to warrant the testimony's suppression. Moreover, because 
we hold the testimony was properly admitted, we also hold the State's 
references to the testimony were proper. 

This assignment of error is overruled. 
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1301 In another assignment of error, defendant argues the trial 
court's instructions unconstitutionally relieved the State of its 
burden of proving all elements of the kidnapping crimes and the 
evidence was insufficient to suppclrt kidnapping as charged in the 
indictments. 

The indictment for the kidnapping of Matthew McIntyre al- 
leged defendant confined, restrained, or removed Matthew from one 
place to another "for the purpose of facilitating the commission of a 
felony, First Degree Murder." The indictment for the kidnapping 
of Cindy McIntyre alleged defe-ndant confined, restrained, or 
removed her from one place to anolther "for the purpose of facilitat- 
ing the commission of a felony, First Degree Murder, and terror- 
izing" the victim. 

The trial court's instructions on the kidnappings required the 
State to show inter  alia, that defendant "confined or restrained or 
removed [the victims] for the purpose of facilitating [defendant's] 
commission for murder" of Cindy McIntyre. The jury returned a ver- 
dict finding defendant guilty of first-degree kidnapping, but did not 
specify which purpose or purposes contained in the indictment 
formed the basis for the verdict. 

Defendant argues his constitutional rights were violated because 
the trial court instructed the jury that it must find the kidnapping was 
for the purpose of "murder" instead of "first degree murder," as spec- 
ified in the indictment, and because the trial court failed to instruct 
the jury that it must find defendant was "terrorizing" Cindy McIntyre 
as the indictment alleged. N.C.G.S. 5 14-39(a) provides that a defend- 
ant is guilty of kidnapping if he 

shall unlawfully confine, restrain, or remove from one place to 
another . . . if such confinement, restraint or removal is for the 
purpose of: 

(1) Holding such other person for a ransom or as a hostage 
or using such other person as a shield; or 

(2) Facilitating the commission of a n y  felony or facilitating 
flight of any person following the commission of a felony; 
or 

(3) Doing serious bodily harm to or terrorizing the person 
so confined, restrained or removed or any other person; 
or 
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(4) Holding such other person in involuntary servitude in 
violation of G.S. 14-43.2. 

N.C.G.S. 3 14-39(a) (2001) (emphasis added). 

This Court has held that language in an indictment following the 
words "committing a felony" is "mere harmless surplusage and may 
properly be disregarded in passing upon its validity." State v. 
Freeman, 314 N.C. 432, 435-36, 333 S.E.2d 743, 745-46 (1985). 
Similarly, we hold the trial court's instructions here were adequate 
and valid. The omission of "first degree" to modify "murder" was nei- 
ther error nor prejudicial. 

Defendant's contention that the trial court erred in failing to 
instruct the jury that it must find defendant was terrorizing Cindy 
McIntyre is also without merit. A kidnapping indictment 

must allege the purpose or purposes upon which the State 
intends to rely, and the State is restricted at trial to proving the 
purposes alleged in the indictment. Although the indictment may 
allege more than one purpose for the kidnapping, the State has to 
prove only one of the alleged purposes in order to sustain a con- 
viction of kidnapping. 

State v. Moore, 315 N.C. 738,743,340 S.E.2d 401,404 (1986) (citations 
omitted). While the indictment for the kidnapping of Cindy McIntyre 
listed "terrorizing" as one of the purposes, it was not necessary for 
the trial court to include terrorizing in its instructions. The trial court 
thus did not err in its instructions. 

[31] Defendant further argues the kidnappings were an inherent and 
integral part of Cindy Mclntyre's murder and therefore the conviction 
for her kidnapping cannot stand. This argument is also without merit. 
We have held that "a person cannot be convicted of kidnapping when 
the only evidence of restraint is that 'which is an inherent, inevitable 
feature' of another felony," but evidence of actions constituting addi- 
tional restraint can support such a conviction. State v. Beatty, 347 
N.C. 555, 559, 495 S.E.2d 367, 369 (1998) (quoting State v. Fulcher, 
294 N.C. 503, 523,243 S.E.2d 338,351 (1978)). The additional restraint 
may consist of actions that increase the victim's helplessness and vul- 
nerability. See id. at 559,495 S.E.2d at 369-70. In the present case, the 
binding and beating of Cindy McIntyre and the restraint of Matthew 
McIntyre were not essential actions necessary to restrain Cindy in 
order to murder her, but were additional actions that increased her 
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helplessness and vulnerability. Accordingly, defendant's assignment 
of error is overruled. 

[32] In another assignment of error, defendant argues the trial court 
erred by failing to declare a mistrial when the State introduced evi- 
dence that defendant escaped from prison while serving time for a 
prior murder in Georgia. Defendant also argues it was error for the 
trial court to fail to declare a mistrial when the State introduced evi- 
dence about defendant pulling the trigger in the Georgia murder. 
However, defendant points to no specific transcript reference and 
makes no specific argument about this alleged error. We there- 
fore only examine the contention regarding the evidence of the 
escape. The following exchange took place during the State's cross- 
examination of defense expert witness Dr. Strahl: 

Q . . . [I]n your review of the Georgia Department of Corrections 
records, were you aware that [defendant] had escaped while he 
was serving time down there in Georgia? 

[DEFENSE COUNSEL]: Objection. 

THE COURT: Overruled. 

Q Were you aware? 

A I was not aware, no. 

Q That wouldn't change your opinion, would it? 

A In terms of dangerousness to others? 

Q In terms of aausting well to prison life, being a good inmate. 

THE COURT: NOW, is this contained in the records that were 
introduced? 

[THE STATE]: Weren't introduced, Your Honor. I'm asking if 
he's aware of it. 

[DEFENSE COUNSEL]: NO, sir. 

THE COURT: Well, sustained. Don't consider the question, 
members of the jury, about any prior escape. Can all of you dis- 
regard that? 

(Jurors nod their head[s] affirmatively.) 

The decision to grant a motion for a mistrial is within the discre- 
tion of the trial court. State v. McCclrver, 341 N.C. 364,383,462 S.E.2d 
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25, 36 (1995), cert. denied, 517 U.S. 1110, 134 L. Ed. 2d 482 (1996). A 
mistrial should be declared only if there are serious improprieties 
making it impossible to reach a fair, impartial verdict. Id. at 383, 462 
S.E.2d at 35-36. "Jurors are presumed to follow a trial court's instruc- 
tions." Id. at 384, 462 S.E.2d at 36. 

Here, the trial court sustained defendant's objection and 
instructed the jury to disregard the reference to the escape. Because 
we assume the jury followed this instruction and defendant seemed 
satisfied at the time with the instruction and did not request a mis- 
trial, the trial court did not err by failing to declare a mistrial ex mero 
motu. Accordingly, this assignment of error is overruled. 

[33] In another assignment of error, defendant argues the trial court 
erred by incorrectly instructing the jury not to consider defendant's 
special issue of legal insanity unless the jury first found defendant 
was not guilty. Consistent with our state's pattern jury instructions, 
the trial court instructed the jury as follows: 

Now, if you find the defendant not guilty for any reason, you 
will return a verdict of not guilty, and will so indicate on each of 
the forms. But you will not-and you will only answer the special 
issue that I just read to you if you return a verdict of not guilty. 
Now, if you return a verdict of not guilty, you must answer the 
special issue which asks whether you found the defendant not 
guilty because you were satisfied that he was insane. If you found 
the defendant not guilty because you were satisfied that he was 
insane, answer yes. If you were not so satisfied, answer no. 

See N.C.P.1.-Crim. 304.10 (1992). Defendant argues this instruction 
was reasonably likely to mislead the jury to believe that before it 
could consider defendant's special issue of legal insanity, the jury was 
required to find defendant not guilty. 

Defendant's argument is without merit. Prior to the above refer- 
enced instruction, the trial court had instructed the jury that 

when there's evidence which tends to show that the defendant 
was legally insane at the time of the alleged offense, you will con- 
sider this evidence only if you find that the State has proved 
beyond a reasonable doubt each of the things about which I've 
instructed you. Even if the State does prove each of these things 
beyond a reasonable doubt, the defendant would nevertheless be 
not guilty if he was legally insane at the time of the alleged 
offense. 
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See N.C.P.1.-Crim. 304.10 (1992). The trial court fully instructed the 
jury that it was to consider the insanity defense only if it found the 
State had proved its case beyond a reasonable doubt. Taken in con- 
text with the trial court's instructions on the insanity defense, there 
was no error. 

This assignment of error is without merit. 

SENTENCING PROCEEDING 

[34] In another assignment of error, defendant argues the trial 
court erred by allowing the State to arbitrarily decline to present evi- 
dence of the aggravating circumstance that defendant had previously 
been convicted of another capitall offense which is the statutory 
aggravating circumstance set out in N.C.G.S. 5 15A-2000(e)(2), which 
refers in pertinent part to an aggravating circumstance where "[tlhe 
defendant had been previously convicted of another capital felony." 
N.C.G.S. 5 15A-2000(e)(2) (2001). 

N.C.G.S. 9 15A-2000(e)(3) refers in pertinent part to an ag- 
gravating circumstance in which "[tlhe defendant had been previ- 
ously convicted of a felony involving the use or threat of violence to 
the person." 

Defendant was found guilty of murder in 1974 in Georgia. In the 
present case, the State did not pursue a prior capital felony aggravat- 
ing circumstance under N.C.G.S. $i 15A-2000(e)(2) but instead pro- 
ceeded as though the offense was a prior violent felony under 
N.C.G.S. 8 15A-2000(e)(3). The prosecutor said, "We've been thinking 
of doing this since last spring just as a way of simplifying [issues 
regarding the constitutionality of the Georgia statute under which 
defendant was sentenced]." 

Defendant relies on this Court's decision in State v. Case where 
we held that if an aggravating circumstance could be supported by 
the evidence, the State must submit it. 330 N.C. 161, 163, 410 S.E.2d 
57, 58 (1991). In Case, this Court hleld: 

It was error for the State to agree not to submit aggravating 
circumstances which could be supported by the evidence. . . . If 
our law permitted the district attorney to exercise discretion as 
to when an aggravating circumstance supported by the evidence 
would or would not be submitted, our death penalty scheme 
would be arbitrary and, therefore, unconstitutional. Where there 
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is no evidence of an aggravating circumstance, the prosecutor 
may so announce, but this announcement must be based upon a 
genuine lack of evidence of any aggravating circumstance. 

Id. at 163, 410 S.E.2d at 58. 

The facts of the present case are clearly distinguishable from 
Case. Here, the State requested a statut,ory aggravating circumstance 
based on the evidence of the prior murder in Georgia. The (e)(3) cir- 
cumstance was requested and submitted in lieu of the (e)(2) circum- 
stance. The integrity of the capital sentencing scheme, which was at 
issue in Case, is not at issue here. Whether it was styled as a capital 
felony or as a violent felony, the fact that defendant had been con- 
victed previously of murder was submitted to the jury for its consid- 
eration. Defendant's assignment of error is without merit. 

[35] In another assignment of error, defendant argues the trial court 
erred by instructing the jury about a sentencing option not authorized 
by statute. In June 1993, when defendant committed the murder, the 
maximum sentence for first-degree murder was either death or life 
imprisonment with the possibility of parole. N.C.G.S. 9 15A-1371(al) 
(Cum. Supp. 1993) (amended 1993, effective 1995). The trial court 
instructed the jury only that if it found defendant guilty of first-degree 
murder, it would have to choose between life imprisonment without 
parole and the death penalty. Defendant did not object to and in fact 
invited the trial court's error by requesting the instruction on life 
imprisonment without parole. Further, defendant repeatedly urged 
the jury to recommend a sentence of life imprisonment without 
parole. Defendant now argues the jury may have been influenced to 
decide that life imprisonment without parole would be a worse pun- 
ishment than death because the jury heard defendant was mentally 
disturbed, suicidal, masochistic, unhappy and was living a tortured 
life in prison. 

"[Tlhis Court has consistently denied appellate review to defend- 
ants who have attempted to assign error to the granting of their own 
requests." State v. Wilkinson, 344 N.C. 198, 213, 474 S.E.2d 375, 383 
(1996). A defendant cannot complain about a jury instruction that he 
specifically requests. Id.;  State v. McPhail, 329 N.C. 636, 643, 406 
S.E.2d 591, 596 (1991). 

Defendant specifically requested and was granted an instruction 
on life imprisonment without parole. This was invited error, and thus 
defendant's argument is misplaced. 
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Further, the prohibition against ex post facto laws was not vio- 
lated as defendant claims. Here, defendant was sentenced to the max- 
imum punishment of death, which was provided by law at the time of 
the murder. Accordingly, defendant has no ex post facto claim. This 
assignment of error is overruled. 

[36] In another assignment of error, defendant argues the trial court 
erred by failing to specify and define the alleged crime of violence in 
the statutory aggravating circumstance submitted pursuant to 
N.C.G.S. § l5A-2OOO(e )(1 1 ). Defendant argues this makes the aggra- 
vating circumstance vague and overbroad in violation of the Eighth 
Amendment. Further, because the trial court did not instruct the jury 
on which crime constituted the course of conduct, defendant now 
argues it is possible that the jury relied on kidnapping to find the 
(e)(l 1) circumstance. 

During the jury charge, the trial court instructed the jury as 
follows: 

And finally, number four, was this murder part of a course of 
conduct in which the defendant engaged, and did that course of 
conduct include the commission by the defendant of other crimes 
of violence against another person. Now, a murder is part of such 
a course of conduct if you find from the evidence beyond a rea- 
sonable doubt that in addition to killing the victim, the defendant, 
on or about the alleged date, was engaged in a course of conduct 
which involved the commission of another crime of violence 
against another person, and that this other crime was included in 
the same course of conduct in which the killing of the victim was 
also a part, you would find this aggravating circumstance and 
would so indicate by having your foreperson write yes in the 
space provided. If you do not so find or have a reasonable doubt 
as to one or more of these things, you will not find this aggra- 
vating circumstance, and will :so indicate by having your fore- 
person write no in that space. 

See N.C.P.1.-Crim. 150.10 (1993). 

At the charge conference, during the discussion of the (e)(ll) 
aggravating circumstance, the following exchange took place: 

THE COURT: Was this murder part of the course of conduct in 
which the defendant engaged, and did that course of conduct 
include the commission by the defendant of a crime of violence 
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against another person. Or would you rather it read "other crimes 
of violence." 

[THE STATE]: Other crimes of violence, Your Honor. 

THE COURT: Okay. 

[DEFENSE COUNSEL]: Note our objection to that and point out 
that [defendant has] already been convicted of kidnapping, and 
that's the only other crime against the other persons, kidnapping 
of Matthew and kidnapping of Cynthia. And I think that's allow- 
ing the use of double of-you know, twice, using it twice. 

THE COURT: Okay. Well, assault. He assaulted him with a 
firearm, though, so, and that's for the jury to say and determine, I 
think. I think the evidence supports it. 

Defendant argues that the trial court promised to submit a theory of 
assault to constitute the other violent crime in the course of conduct. 
Because the trial court did not submit such a theory, defendant 
argues the error is preserved for this Court's review on the merits. 

After reviewing the transcript, we conclude the trial court never 
promised to specify a crime to constitute the course of conduct. 
Further, defendant did not object to the trial court's jury instruction. 
We therefore review this issue under a plain error standard, under 
which reversal is justified when the claimed error is so basic, preju- 
dicial, and lacking in its elements that justice was not done. State v. 
Odom, 307 N.C. 655, 660,300 S.E.2d 375, 378 (1983). 

We have held that the term "course of conduct" is not "uncon- 
stitutionally vague or without definition." State v. Williams, 305 
N.C. 656, 685, 292 S.E.2d 243, 260-61, cert. denied, 459 U.S. 1056, 74 
L. Ed. 2d 622 (1982). The trial court here used an instruction that was 
virtually identical to a pattern jury instruction. N.C.P.I. Crim.-150.10 
(1993). 

The trial court's instruction on the (e)(l l)  aggravating circum- 
stance was sufficient. Defendant gives no authority showing the trial 
court must specify the crime or crimes to support the (e)(ll) aggra- 
vating circumstance, and this Court has approved the type of instruc- 
tion used by the trial court here. 

Further, there was no possibility here of double-counting. The 
trial court instructed the jury it could find the (e)(5) aggravating 
circumstance that defendant committed the murder while engaged 
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in the commission of kidnapping if it found that while killing the 
victim, 

the defendant was confining or restraining or removing Cindy 
McIntyre from one person-place to another without her con- 
sent, and that this was for the purpose of facilitating his commis- 
sion of murder, or for the purpose of terrorizing her, and that this 
confinement or restraint or removal was a separate complete act, 
independent of and apart from the murder . . . . 

Later, the trial court instructed the jury that it could find the (e)(ll) 
aggravating circumstance if it found defendant was in a course of 
conduct involving another crime of' violence against another person. 
Thus, the (e)(5) aggravating circum.stance was limited to the kidnap- 
ping of the victim while the (e)(l l)  aggravating circumstance was 
limited to the kidnapping and assault of the victim's son. Accordingly, 
defendant's assignment of error is overruled. 

[37] In another assignment of erroir, defendant argues the trial court 
erred by incorrectly instructing the jury that a single crime of vio- 
lence could support the (e)(l l )  agg~ravating circumstance. Defendant 
argues that the (e)(l l)  language demonstrates clear legislative intent 
to limit the aggravating circumstance to cases where the jury finds 
there is no reasonable doubt that tlhe defendant committed multiple 
crimes of violence during the course of conduct. 

As discussed above, the trial court instructed the jury on the 
(e)(l l)  aggravating circumstance i:n a manner virtually identical to 
our state's pattern jury instructions. See N.C.P.1.-Crim. 150.10 
(1993). The following portion of the instruction appears relevant: 

Now, a murder is part of such a course of conduct if you find from 
the evidence beyond a reasonable doubt that in addition to killing 
the victim, the defendant, on or about the alleged date, was 
engaged in a course of conduct, which involved the commission 
of another crime of violence against another person, and that this 
other crime was included in the same course of conduct in which 
the killing of the victim was also a part, you would find this aggra- 
vating circumstance and would so indicate by having your 
foreperson write yes in the space provided. 

Defendant's argument is without merit. This Court has approved 
of this instruction in other cases. State u. Garner, 340 N.C. 573, 
594-95,459 S.E.2d 718, 729-30 (1995), cert. denied, 516 U.S. 1129, 133 
L. Ed. 2d 872 (1996); State v. Hill, 331 N.C. 387, 418-19, 417 S.E.2d 
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765, 780-81 (1992), cert. denied, 507 U.S. 924, 122 L. Ed. 2d 684 (1993). 
In Hill, the trial court instructed the jury as follows: 

If you find from the evidence beyond a reasonable doubt that, 
in addition to killing the victim, the defendant on or about the 
alleged date was engaged in a course of conduct which involved 
the commission of another crime of violence against another per- 
son and that these other crimes [sic] were included in the same 
course of conduct in which the killing of the victim was also a 
part, you would find this aggravating circumstance. 

Hill, 331 N.C. at 418, 417 S.E.2d at 781 (emphasis added). 

The instruction given by the trial court in Hill was substantially 
the same as that given in the present case. In Hill, this Court explic- 
itly approved of the trial court's instruction, holding that "the terms 
'crime' and 'person' in their singular forms in the challenged instruc- 
tion . . . tended, in light of the evidence in the present case, to indi- 
cate that the j u ~ y  could . . . consider only the defendant's attempt to 
kill Mrs. Hill [a victim other than the victim of the murder for which 
the defendant was being tried] on 10 January 1990 and not other 
events." Id. at 418-19, 417 S.E.2d at 781. A trial court may properly 
instruct the jury on (e)(ll) by limiting the jury's consideration to the 
conduct involved in one other crime. Id. at 419, 417 S.E.2d at 781. 

Further, we have held that evidence of one other crime is suffi- 
cient to submit the (e)(ll) aggravating circumstance. State v. Rogers, 
316 N.C. 203, 234, 341 S.E.2d 713, 731 (1986), overruled on other 
grounds b y  State v. Gaines, 345 N.C. 647, 483 S.E.2d 396, cert. 
denied, 522 U.S. 900, 139 L. Ed. 2d 177 (1997), and by  State v. 
Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988). In Rogers, there was 
evidence that after killing one victim, the defendant fired his weapon 
at another man intending to kill him. Id. This Court held that "[tlhe 
jury, by returning guilty verdicts, found beyond a reasonable doubt 
that [the defendant murdered one man and assaulted another man 
and] that the trial court properly submitted this [(e)(l l )]  aggravating 
circumstance to the jury for its consideration." Id. 

In the present case, there was substantial evidence that defend- 
ant committed two violent crimes against Matthew McIntyre. While 
accosting Cindy McIntyre, defendant assaulted Matthew McIntyre by 
pointing a gun at his head and kidnapped Matthew by forcing him 
into a small bathroom and locking the door so he could not get out. 
The jury may have used either or both of these crimes against 
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Matthew to support the (e)(l l)  aggravating circumstance. This 
assignment of error is overruled. 

[38] In another assignment of error, defendant argues that the trial 
court erred by submitting the aggravating circumstance that the mur- 
der was especially heinous, atrocious, or cruel pursuant to N.C.G.S. 
5 15A-2000(e)(9) without sufficient evidence in the record. At the 
charge conference, defense counsel argued the case did not involve 
prolonged physical or psychological torture, but the trial court dis- 
agreed. In deciding whether to submit the (e)(9) aggravating circum- 
stance, "the evidence must be considered in the light most favorable 
to the State, and the State is entitled to every reasonable inference to 
be drawn therefrom." State v. Hamlet, 312 N.C. 162, 175, 321 S.E.2d 
837, 846 (1984). To find this aggravating circumstance, the murder 
must be especially heinous, atrocious, or cruel. State v. Stanley, 310 
N.C. 332, 336-37, 312 S.E.2d 393, 3'36 (1984). The (e)(9) aggravating 
circumstance can be submitted when the killing is agonizing or dehu- 
manizing to the victim; when the killing is conscienceless, pitiless, or 
unnecessarily torturous to the victiim; or when the murder shows the 
defendant's mind was unusually depraved, beyond the depravity nor- 
mally present in first-degree murder. Gibbs, 335 N.C. at 61-62, 436 
S.E.2d at 356. 

We hold that the evidence in this case justified the submission of 
the (e)(9) aggravating circumstance. The jury could have found this 
murder to be particularly heinous, atrocious, and cruel because much 
evidence showed the murder was pi tiless and unnecessarily tortuous 
and that it dehumanized the victim. Defendant attacked the victim in 
the presence of the victim's ten-year-old son. Defendant then psycho- 
logically tortured the victim by threatening her son and locking him 
in a bathroom. The victim did not ltnow if defendant would kill her 
son as well. Defendant bound the v~ctim's hands with rope and tape, 
forced her into a car, pulled her fiPom the car, struck her multiple 
times, and slammed her head into the car. She screamed for help and 
begged for her life, but defendant shot her as she tried to run away. 
In light of this overwhelming evidence, we hold that the (e)(9) aggra- 
vating circumstance was properly submitted to the jury. 

This assignment of error is overruled. 

[39] In another assignment of error, defendant argues the trial 
court erred by not granting defendant's motion to strike the death 
penalty. Defendant argues that North Carolina's capital punish- 
ment scheme fails to allow for discretion to choose not to seek the 
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death penalty and is thus unconstitutional. Defendant's argument is 
without merit. 

A capital punishment system must allow for the exercise of 
discretion. McCleskey v. Kemp, 481 U.S. 279, 311-12, 95 L. Ed. 2d 
262, 291 (1987); Woodson v. North Carolina, 428 U.S. 280, 300-04, 49 
L. Ed. 2d 944, 958-61 (1976). This Court has held the required discre- 
tion is satisfied by the guided discretion given to juries who sentence 
defendants in capital cases in North Carolina: 

While it is true that the present statute empowers the jury in 
effect to impose sentence upon the defendant, that decision is 
not made blindly. No defendant may be sentenced to death unless 
and until the jury finds at least one statutory aggravating circum- 
stance to exist beyond a reasonable doubt which outweighs any 
mitigating circumstance in a sufficiently substantial manner so as 
to call for the death penalty. No aggravating circumstance which 
is not provided by the language of the statute may be considered 
by the jury in imposing sentence. 

Barfield, 298 N.C. at 351-52, 259 S.E.2d at 542. 

Further, this Court has repeatedly held that our capital punish- 
ment system is constitutional despite the prosecutor's possession of 
broad discretion. See State v. Ward, 354 N.C. 231,245,555 S.E.2d 251, 
261 (2001). 

The trial court did not err by denying defendant's motion to elim- 
inate the death penalty. 

Defendant's assignment of error is overruled. 

[40] In another assignment of error, defendant argues that the 
trial court erred by overruling defendant's objections to the State's 
sentencing arguments. 

During closing argument, the State emphasized that defendant 
had been previously convicted for the Georgia murder and that the 
only way to ensure defendant would not murder again was to return 
a death verdict: 

[THE STATE]: One murder is enough. One murder is way too 
many. Two is unconscionable. You also heard at sentencing, this 
was the watch that came off of James Rouse and off of that man's 
buddy. You also saw and held this picture. And there he stands 
posing just like a proud peacock posing in front of James Rouse's 
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car, holding this like he's proud of himself. Like he's proud of him- 
self, folks. Hold him accountatde. 

And what did he do down there in Georgia? That's what's left 
of James Rouse when the defendant over there is through rob- 
bing-robbing and killing him. You saw these pictures. Because 
you know that in Georgia, March 1974, that man over there, with 
this right here, put it to the base of his skull. 

[DEFENSE COUNSEL]: Objection. 

THE COURT: Overruled. 

[THE STATE]: Right like thai;, right like that, mashing into the 
base of his skull just like I've got it, pulled the trigger, and did 
that. That's the prior violent felony that we're asking you all to 
consider. 

Defendant argues that there was no evidence defendant person- 
ally wielded the shotgun in the prior murder or shot victim Rouse, 
and that instead the evidence showed defendant's codefendant 
wielded the gun at the time of their capture and arrest. 

Evidence at the penalty phase of the trial revealed the follow- 
ing about the prior murder: On 7 March 1974, deputies from the 
Anson County Sheriff's Office pursued defendant and another man in 
a small blue station wagon; the passenger fired at the officers with a 
.22-caliber handgun and a twelve-g,auge long-barrel shotgun; during 
the chase, the passenger threw a twelve-gauge sawed-off shotgun out 
the window; after apprehending defendant and the passenger, offi- 
cers found a Polaroid photograph in the station wagon which showed 
defendant standing in front of the car holding a handgun and the 
sawed-off shotgun; the body of James Rouse was found in Georgia in 
March 1974 and Rouse had suffered a close contact wound at the 
base of his neck; the car defendant was driving when arrested and 
which was also depicted in the Polaroid photograph was the victim's 
car; and a shotgun shell found inside the car was fired from the 
sawed-off shotgun. 

This Court has held that arguments are within the control and 
discretion of the trial court. State v. Fullwood, 343 N.C. 725, 740, 472 
S.E.2d 883, 891 (1996), cert. denicd, 520 U.S. 1122, 137 L. Ed. 2d 
339 (1997). 

Counsel is permitted to argue the facts which have been 
presented, as well as reasonabl~e inferences which can be drawn 
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therefrom. Conversely, counsel is prohibited from arguing facts 
which are not supported by the evidence. These principles apply 
not only to ordinary jury arguments, but also to arguments made 
at the close of the sentencing phase in capital cases. 

Id. 

In the present case, the evidence showing defendant posing in 
front of the Georgia murder victim's car and holding the weapon used 
to kill that victim permits a reasonable inference that defendant was 
the shooter. 

Defendant argues other statements by the prosecution height- 
ened the prejudice of referring to the prior murder. We conclude sim- 
ply that defendant was convicted of t,he Georgia murder, and the 
State had every right to refer to it during closing argument. 

[41] Defendant further argues that his rights were violated when the 
trial court allowed the State to argue that the jurors were a prosecu- 
torial arm of the government as follows: 

[THE STATE]: YOU, ladies and gentleman, 13 most important 
people in this courthouse. You are the 13 most important people 
in this county. Today, you are the law. You are justice. From 
Richfield to Albemarle, from Oakboro to Badin, you 13 people are 
the law in this county. 

[DEFENSE COUNSEL]: Objection. 

THE COIJRT: Overruled. 

[THE STATE]: Now, the question is, what are you going to tell 
that man sitting down there when you go back there to deliber- 
ate? What are you going to tell him? Are you going to tell him, it's 
alright, forget about that stuff in Georgia, forget about the nature 
of this killing, send him off to prison? Or are you going to say, 
fooled me once, shame on you, fooled me twice, shame on me. 

Ladies and gentlemen, the only thing, the only thing it takes 
for evil to triumph, is for good people to do nothing. Today is your 
day to do something. Today is your day to be justice. 

In examining a similar closing argument in State v. Brown, 320 
N.C. 179,203,358 S.E.2d 1, 18, cert. denied, 484 US. 970,98 L. Ed. 2d 
406 (1987), this Court held such an argument was proper. In Brown, 
the prosecutor argued 
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You know something, Ladies and Gentlemen of the Jury, 
today you are the somebody that everybody talks about, and jus- 
tice is in your lap. The officers can't do any more. The State can't 
do any more. You speak for all the people of the State of North 
Carolina as to this bloody murder in the first degree. 

Id. There, we held that argument did 

no more than remind the jurors that "the buck stops here" and 
that for purposes of defendant's trial, they are the voice and con- 
science of the community. Nor is there any improper suggestion 
that the jury is the last link in the State's chain of law enforce- 
ment. The jury is merely admonished of its general responsibility 
impartially to assimilate the evidence of aggravating and mitigat- 
ing circumstances, to weigh them, and to recommend defendant's 
sentence accordingly. 

Id. at 204, 358 S.E.2d at 18 (citations omitted). Here, as in Brown, the 
State merely told the jury that it was the voice and conscience of the 
community for purposes of defendant's trial. This argument was 
proper. 

[42] Defendant additionally argues that it was error for the trial 
court to overrule an objection to the following argument: 

[THE STATE]: He's not here from some fluke of circum- 
stance, ladies and gentlemen. He's not here because of some 
external powers being exerted on him. He's here because of 
the choices he's made throughout the course of his life that lead 
him right here. And ladies and gentlemen, when they stand up 
here and they talk to you about the State and its thirst for 
vengeance, about how we're looking for revenge, I want you 
to remember one thing: That that man signed his own death 
warrant- 

[DEFENSE COUNSEL]: Objection. 

THE COURT: Overruled. 

[THE STATE]: -on June the first of 1993. And he signed it in 
the blood of Cindy McIntyre. He's not here because of you. He's 
not here because of us. He's here because of him. And you 
remember that. Because of the choices that he has made, two 
people are no longer with us. The choices he has made through- 
out his life. And now he faces the consequences. 
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In State v. Artis, the State made a similar argument that this 
Court analyzed and found to be proper. 325 N.C. 278, 328-29, 384 
S.E.2d 470, 499 (1989), sentence vacated on other grounds, 494 US. 
1023, 108 L. Ed. 2d 604 (1990). There the State argued: 

Today is judgment day. Who wrote that judgment, Ladies and 
Gentlemen of the Jury? Are you going to write it? You don't write 
anything. This man sitting right here wrote his own judgment in 
this case. 

He wrote his own judgment in this case when he broke the 
law, when he killed and murdered [the victim]. He passed judg- 
ment on himself. He wrote his own death warrant, which is now 
for you to sign and, therefore, make it lawful. 

Id. at 328, 384 S.E.2d at 499. As in Artis, the State's argument here 
simply emphasizes that defendant chose to take another's life. 
Because nothing in the argument relieves the jury of its respon- 
sibility of fairness and impartiality, the trial court did not err by 
permitting this argument. 

[43] Further, defendant argues his rights were violated by various 
portions of the state's closing arguments. Although the majority of 
defendant's concerns relate to the sentencing proceeding, defendant 
also refers to some arguments from the guilt-innocence phase which 
we will address here. 

During the guilt-innocence phase of the trial, the State argued the 
jury should find defendant guilty in order to do justice for the victim 
and her family and to do justice for the family of the victim of the 
Georgia murder. The State argued as follows: 

[THE STATE]: . . . This kind of case, the loss is unique. It's per- 
manent. It's devastating for these folks here. 

[DEFENSE COUNSEL]: Objection. 

[THE STATE]: It's devastating, of course- 

THE COURT: Overruled. 

[THE STATE]: -for Cindy McIntyre. There is not gonna be a 
spot on your jury verdict that says, "We, the members of the jury, 
wish that we could give Cindy McIntyre back her life." 
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[DEFENSE COUNSEL]: Objection. 

THE COURT: Overruled. 

[THE STATE]: There's not going to be a spot on this verdict 
sheet for that. Although as much as you wish there could be, 
there isn't one. After the defendant, after this human wrecking 
ball had careened through the lives of Cindy McIntyre and her 
family and done that damage, what is the testimony about what 
he did? Folks, he just got in his car and spun away. 

The State further argued that the case was 

about the horror, pain, consequence that these good people have 
felt every day of their lives- 

[DEFENSE COUNSEL]: Objection. 

[THE STATE]: -since June first of 1993. 

THE COURT: Overruled. 

[THE STATE]: It's a pain that's not going away. You can't bring 
[the victim] back. But there is ;something you can do. You can give 
these people, and you can give Cindy McIntrye's memory some 
closure. 

[DEFENSE COUNSEL]: Objection. Improper, 

[THE STATE]: YOU Can end this. 

THE COURT: Well, sustained as to the family. 

[THE STATE]: YOU can do the right thing here. And you will do 
the right thing here. Ask you to find the defendant guilty of first 
degree murder, and nothing :less, based on both premeditation 
and deliberation. 

Defendant also objects to the State's admonishment during sen- 
tencing closing argument of "don't you forget what this case is about 
. . . . It's not about him. It's about her. And don't forget it." The State 
further argued: 

When you deliberate this issue, this fourth and final issue, 
and you're trying to find out for yourselves whether or not the 
aggravating circumstances are sufficiently substantial, I'd ask 
you to consider these things: First of all, would the family of 
James Rouse say that this was sufficiently substantial? 
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[DEFENSE COUNSEL]: Objection. 

[THE STATE]: Would the family of Cindy McIntyre- 

THE COURT: Well, sustained. 

[DEFENSE COUNSEL]: Objection. 

THE COURT: Sustained as to the family of Rouse. Don't con- 
sider that ladies and gentlemen. 

[THE STATE]: It will be up to you to decide, ladies and gentle- 
men of the jury, what is sufficiently substantial . . . . [Ylou can do 
justice not only for yourselves, but for Cindy McIntyre. 

[DEFENSE COUNSEL]: Objection. 

THE COURT: Overruled. 

[THE STATE]: YOU can do justice for James Rouse. 

[DEFENSE COUNSEL]: Objection. 

THE COURT: Well, sustained as to James Rouse, members of 
the jury. 

[THE STATE]: YOU can do justice for the defendant. Because 
your answer should be death. 

Defendant also argues that the following comments made by the 
State during the sentencing argument were improper: 

Ladies and gentleman, Cindy is gone through the actions of that 
man. Cindy McIntyre is gone. But her spirit is here. 

[DEFENSE COUNSEL]: Objection. 

[THE STATE]: And it's been here throughout this whole trial. 

[DEFENSE COUNSEL]: Objection. 

THE COURT: Overruled. 

[THE STATE]: Ladies and gentlemen, you saw it. You saw it in 
the courage of that boy right there when he took the witness 
stand, told you the best that he could remember about his 
momma's last moments. You saw her spirit when Cindy's momma 
took the stand and told you about her trying to put her family 
back together. She's been here, Cindy. And you've heard her. She's 
speaking to you now. 
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THE COURT: Overruled. 

[THE STATE]: She speaks -to you, ladies and gentlemen, as 
clear as that church bell rings down there on a crisp February 
morning. And what is she saying? She's saying, do the right thing. 
Do justice. Do it for her. 

A prosecutor may properly argue that the victim's death represents a 
unique loss to the victim's family. Payne v. Tennessee, 501 U.S. 808, 
825-27, 115 L. Ed. 2d 720, 735-36 ((1991); State v. Gregory, 340 N.C. 
365, 426-27, 459 S.E.2d 638, 673-74 (1995), cert. denied, 517 U.S. 1108, 
134 L. Ed. 2d 478 (1996). Further. a prosecutor may argue the jury 
should do justice for the victim and the victim's family if the argu- 
ment does not specifically relate to the family's opinions about the 
defendant or the crime. State v. Laws, 325 N.C. 81, 105-06,381 S.E.2d 
609, 623 (1989), sentence vacated on other grounds, 494 U.S. 1022, 
108 L. Ed. 2d 603 (1990). 

In the present case, the State merely argued that the family suf- 
fered a unique loss and urged the jury to do justice. The reference to 
the victim's spirit being at the trial was nothing more than a reference 
to remaining family members and their need for justice. Defendant's 
argument is without merit. 

[44] Defendant also argues his rights were violated because the State 
asked the jury to penalize defendant for presenting mitigating cir- 
cumstances. While arguing to the jury that defendant must be held 
accountable for his actions, the State argued: 

There's going to be evidence-arguments about mitigating 
circumstances. Well, when you go back there, when you go into 
this room and begin to deliberate the fate of the defendant, ask 
yourselves well, was the defendant's alcohol abusive father in the 
yard of Cindy McIntyre cheering him on? 

[DEFENSE COUNSEL]: Objection. 

[THE STATE]: GO, Ted, go. 

[DEFENSE COUNSEL]: Objection. 

THE COURT: Overruled. 

The State later argued defend~ant had to face the consequences 
for his actions: 
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Because of the choices that he has made, two people are no 
longer with us. The choices he has made throughout his life. And 
now he faces the consequences. And even today, after 20 years of 
killing, robbing, kidnapping, shooting and mayhem, he tries to 
escape his fate by presenting you- 

[DEFENSE COUNSEL]: Objection. 

[THE STATE]: -with mitigating circumstances. 

THE COURT: Overruled. 

This Court has held that "[p]rosecutors may legitimately attempt 
to belittle or deprecate the significance of a mitigating circum- 
stance." State v. Billings, 348 N.C. 169, 186-87, 500 S.E.2d 423, 433-34 
(holding a prosecutor's argument urging the jury to reject mitigating 
circumstances because many people have the same problems was 
proper), cert. denied, 525 U.S. 1005, 142 L. Ed. 2d 431 (1998); State 
v. Larrg, 345 N.C. 497, 528-29, 481 S.E.2d 907, 925 (holding a 
prosecutor's comment that a mitigating circumstance was an 
"excuse" for the defendant's crime was proper), cert. denied, 522 U.S. 
917, 139 L. Ed. 2d 234 (1997); see also State v. Heatwole, 344 N.C. 1, 
21, 473 S.E.2d 310, 320 (1996) (holding the following statement by a 
prosecutor to the jury was proper: "You may find the defendant suf- 
fers from a serious mental illness. So what."), cert. denied, 520 U.S. 
1122, 137 L. Ed. 2d 339 (1997). 

The State in this case properly belittled the mitigating circum- 
stances submitted by defendant. The St,ate argued that the circum- 
stances should not be an excuse for defendant to avoid the conse- 
quences of his actions. It was not error to permit these arguments. 

Defendant's assignment of error is overruled. 

[45] In another assignment of error, defendant argues the trial court 
erred when it reinstructed the jury on the definition of a mitigating 
circumstance. In its original instructions on mitigating circum- 
stances, the trial court's instructions mirrored the North Carolina 
Pattern Jury Instructions: 

Issue two is, do you find from the evidence the existence of 
one or more of the following mitigating circumstances. Now, 25 
possible mitigating circumstances are listed on the form. And you 
should consider each of them before answering issue two. Now, 
a mitigating circumstance is a fact or a group of facts which do 
not constitute a justification or excuse for a killing, or reduce it 
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to a lesser degree of crime than first degree murder, but which 
may be considered as extenuating or reducing the moral culpa- 
bility of the killing, or making, it less deserving of extreme pun- 
ishment than other first degree murders. 

Now, our law identifies several possible mitigating circum- 
stances. However, in considering issue two, it would be your duty 
to consider as a mitigating circumstance any aspect of the 
defendant's character or record, and any of the circumstances of 
this murder that the defendant contends is a basis for a sentence 
less than death, and any other circumstances arising from the evi- 
dence which you deem to have mitigating value. 

See N.C.P.1.-Crim. 150.10 (1993). 

During sentencing deliberations, the jury asked, "The term to 
have a mitigating value, we're a lit,tle bit unsure of exactly what that 
term means." The trial court reinsliructed the jury as follows: 

A mitigating circumstance is a fact or group of facts which do not 
constitute a justification or excuse for a killing or reduce it to a 
lesser degree of crime than firsit degree murder, but which may be 
considered as extenuating or reducing the moral culpability of 
the killing, or making it less deserving of extreme punishment 
than other first degree murders. 

This instruction was virtually identical to the instruction provided in 
our state's pattern jury instruclions. See N.C.P.1.-Crim. 150.10 
(1993). 

Defendant argues this reinstruction was error because the jurors 
were concerned about how much value they could give particular 
statutory or nonstatutory mitigating circumstances, and the trial 
court should have told the jurors "that they could give the facts 
presented to them whatever mitigating value or weight they 
wanted and that statutory mitigating circumstances must be given 
some value." 

In State v. Jaynes, the trial court instructed the jury about 
mitigating circumstances by sayin,g that 

A number of mitigating circumstances listed on the form 
have been submitted to the jury for its consideration; the same 
being (1) through and including (37). Now as to these listed cir- 
cumstances, it is for you to determine from the circumstances 
and the facts in this case whetlher or not any listed circumstance 
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has mitigating effect. And if one or more of you should determine 
by a preponderance of the evidence that the mitigating circum- 
stance listed exists and that it has mitigating value, then you 
would find that it existed and answer so. If none of you finds that, 
then you would indicate, no, as to that. 

342 N.C. 249, 285, 464 S.E.2d 448, 470 (1995) (alteration in original), 
cert. denied, 518 U.S. 1024, 135 L. Ed. 2d 1080 (1996). The trial court 
in Jaynes further instructed the jurors that they must determine 
whether or not the listed circumstance had mitigating effect. Id. This 
Court held the trial court erred because it "told jurors that they could 
elect to give no weight to statutory mitigating circumstances they 
found to exist." Id. at 286, 464 S.E.2d at 470. 

In State v. Davis, 349 N.C. 1, 506 S.E.2d 455 (1998), cert. denied, 
526 US. 1161, 144 L. Ed. 2d 219 (1999), a case where the jury instruc- 
tions were similar to those given in the case before us, this Court held 
that the trial court's instructions on mitigating circumstances were 
unlike those given in Jaynes and were proper. Id. at 54-55, 506 S.E.2d 
at 484-85. We held that 

the trial court properly informed the jurors that in order to find a 
statutory mit,igating circumstance to exist, all they must find is 
that the circumstance is supported by a preponderance of the evi- 
dence. However, unlike statutory mitigating circumstances, the 
trial court instructed the jurors that in order to find nonstatutory 
mitigating circumstances, they must (1) find by a preponderance 
of the evidence that the circumstance existed, and (2) find that 
the circumstance has mitigating value. These instructions prop- 
erly distinguished between statutory and nonstatutory mitigating 
circumstances and informed the jurors of their duty under the 
law. 

Id. at 56, 506 S.E.2d at 485. 

In the present case, the trial court followed the North Carolina 
Pattern Jury Instructions and instructed the jury about each statutory 
and nonstatutory mitigating circumstance. The trial court made it 
clear that statutory and nonstatutory mitigating circumstances were 
different. When referring to the statuto~y mitigating circumstances, 
the trial court instructed the jury: 

If one or more of you finds by a preponderance of the evi- 
dence that this circumstance exists, you would so indicate by 
having your foreperson write yes in the space provided after this 
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mitigating circumstance on the form. If none of you find this 
circumstance to exist, you would so indicate by having your 
foreperson write no in that space. 

See N.C.P.1.-Crim. 150.10 (1993). 

When referring to the nonstatutory mitigating circumstances, the 
trial court instructed the jury: 

If one or more of you finds by a preponderance of the evidence 
that this circumstance exists, and also is deemed mitigating, you 
would so indicate by having your foreperson write yes in the 
space provided after this mitigating circumstance on the form. If 
none of you find the circumstance to exist, or if none of you deem 
it to have mitigating value, you would so indicate by having your 
foreperson write no in that space. 

See N.C.P.1.-Crim. 150.10 (1993). 

Additionally, the punishment riecommendation form clearly dif- 
ferentiated between findings necessary for the jury to find statutory 
and nonstatutory mitigating circumstances. For each statutory miti- 
gating circumstance, next to the blank in which the jury foreperson 
was to write "yes" or "no," the instructions specified "one or more of 
us finds this mitigating circ~mstan~ce to exist." For each of the non- 
statutory mitigating circumstances, next to the blank in which the 
jury foreperson was to write "yes" or "no," the instructions specified 
"one or more of us finds this circumstance to exist and deem it to 
have mitigating value." 

After a review of the record, we hold that the trial court's instruc- 
tions here were not like those given in Jaynes. The trial court here 
never indicated to the jurors that they could give no weight to statu- 
tory mitigating circumstances the,y found to exist. The trial court 
fully and completely explained to the jurors their duties regarding 
statutory and nonstatutory mitigating circumstances. Defendant 
failed to object to the reinstruction after it was given. Following the 
trial court's reinstruction, the jury was able to reach a verdict without 
further inquiry. 

This assignment of error is overruled. 

[46] In another assignment of error, defendant argues the trial court 
committed plain error by instructing the jury that it was not to make 
any factual inferences from his rulings. The trial court gave the jury 
peremptory instructions on mitigating circumstances. In giving these 
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instructions, the trial court said that "all the evidence tends to show 
this is true." Shortly thereafter, the trial court instructed the jury as 
follows: 

Now, the law, as indeed it should, requires the presiding 
judge to be impartial. So you're not to draw any inference from 
any ruling that I've made, or any inflection in my voice or expres- 
sion on my face, or anything else I may have said or done during 
this trial. As I say, you're not to let that indicate to you that I have 
an opinion or have intimated an opinion as to whether any part of 
the evidence should be believed or disbelieved, as to whether any 
aggravating or mitigating circumstance has been proved or dis- 
proved, or as to what your recommendation ought to be. It is 
solely up to you to find the true facts of a case and to make a rec- 
ommendation reflecting the truth as you find it to be. 

See N.C.P.1.-Crim. 150.10 (1993). Defendant argues this instruction 
undermined and rendered meaningless the peremptory instructions. 

It appears defendant's appellate counsel has twisted the trial pro- 
ceedings to create the appearance of impropriety. This Court has held 
that even when a peremptory instruction is given, jurors can reject 
the evidence if they lack faith in its credibility. State v. Carter, 342 
N.C. 312, 322, 464 S.E.2d 272, 279 (1995), cert. denied, 517 U.S. 1225, 
134 L. Ed. 2d 957 (1996). The instruction in the present case permit- 
ted the jury to determine whether it believed the evidence presented 
even when contradictory evidence was presented. The trial court's 
later instruction was consistent with the peremptory instructions. 

This assignment of error is without merit. 

PRESERVATION ISSUES 

Defendant raises seven additional issues which he concedes have 
been previously decided contrary to his position by this Court: (I) the 
trial court erred by sustaining the State's objection to defendant's 
argument concerning the method of execution by lethal injection in a 
manner limiting defendant's mitigating argument; (2) the trial court 
erred by instructing the jury that it must be unanimous as to issues 
one, three, and four; (3) the trial court erred by instructing the jury 
that it could consider all guilt phase evidence during the penalty 
phase; (4) the trial court's instruction on the especially heinous, atro- 
cious, or cruel aggravating circumstance was unconstitutionally 
vague; (5) the indictments for murder and kidnapping were insuffi- 
cient; (6) defendant was subjected to multiple punishments arising 
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out of the same transaction; and (7) defendant's exposure to the jury 
in leg shackles and handcuffs violated N.C.G.S. 5 15A-1031. 

We have considered defendant's contentions on these issues and 
find no reason to depart from our prior holdings. Therefore, we reject 
these arguments. 

PROPORTIONAILITY REVIEW 

[47] Having concluded that defendant's trial and capital sentencing 
proceeding were free from prejudicial error, we are required to 
review and determine: (1) whether the evidence supports the jury's 
finding of the aggravating circumstances upon which the sentence of 
death was based; (2) whether the death sentence was imposed under 
the influence of passion, prejudice, or any other arbitrary factor; and 
(3) whether the death sentence is excessive or disproportionate to 
the penalty imposed in similar cases, considering both the crime and 
the defendant. N.C.G.S. 8 15A-2000(d)(2). 

In the present case, the jury cclnvicted defendant of first-degree 
murder based on malice, premedita~tion, and deliberation, and under 
the felony murder rule. The jury also found defendant guilty of 
second-degree kidnapping. Following a capital sentencing proceed- 
ing, the jury found four aggravating circumstances: (1) defendant had 
been previously convicted of a felony involving use of violence to the 
person, N.C.G.S. 8 15A-2OOO(e j(3); (2) the murder was committed 
while the defendant was engaged in the commission of kidnapping, 
N.C.G.S. 5 15A-2000(e)(5); (3) this murder was especially heinous, 
atrocious or cruel, N.C.G.S. 3 15A-2000(e)(9); (4) this murder was 
part of a course of conduct in which defendant engaged and which 
included the commission by defendant of other crimes of violence 
against another person, N.C.G.S. 8 15A-2000(e)(ll). 

Three statutory mitigating circumstances were submitted for the 
jury's consideration: (1) the murder was committed while defendant 
was under the influence of mental or emotional disturbance, N.C.G.S. 
8 15A-2000(f)(2); (2) the  defendant"^ capacity to appreciate the crim- 
inality of his conduct or to conform his conduct to the requirements 
of law was impaired, N.C.G.S. § 15A-2000(f)(6); and (3) the catchall 
mitigating circumstance that there existed any other circumstance 
arising from the evidence that any juror deems to have mitigating 
value, N.C.G.S. § 15A-2000(f)(9). Of these statutory mitigating cir- 
cumstances, the jury found only (f)1:2) to exist. Of the 22 nonstatutory 
mitigating circumstances submitted by the trial court, the jury found 
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six to exist: (1) defendant cared for and assisted his mother, 
Catherine Prevatte, while living with her; (2) defendant helped his 
mother financially; (3) defendant made repairs to his mother's 
house; (4) defendant took his mother to the doctor, grocery store, 
and church; (5) defendant, after his release from the Georgia 
Department of Corrections, attended Southside Baptist Church; and 
(6) defendant served on the Southside Baptist Church building 
grounds committee. 

After thoroughly examining the record, transcript, briefs, and 
oral arguments, we conclude the evidence fully supports the aggra- 
vating circumstances found by the jury. Further, we find no indication 
the sentence of death was imposed under the influence of passion, 
prejudice, or any other arbitrary factor. We turn then to our final 
statutory duty of proportionality review. 

The purpose of proportionality review is to "eliminate the possi- 
bility that a person will be sentenced to die by the action of an aber- 
rant jury." State v. Holden, 321 N.C. 125, 164-65, 362 S.E.2d 513, 537 
(1987), cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 935 (1988). 
Proportionality review also acts "[als a check against the capricious 
or random imposition of the death penalty." Barfield, 298 N.C. at 354, 
259 S.E.2d at 544. In conducting proportionality review, we compare 
the present case with other cases in which this Court concluded the 
death penalty was disproportionate. McCollum, 334 N.C. at 240, 433 
S.E.2d at 162. 

We have found the death sentence disproportionate in seven 
cases. State v. Benson, 323 N.C. 318, 372 S.E.2d 517 (1988); State v. 
Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. Rogers, 316 N.C. 
203, 341 S.E.2d 713; Sta,te v. Young, 312 N.C. 669, 325 S.E.2d 181 
(1985); Stale v. Hill, 311 N.C. 465, 319 S.E.2d 163 (1984); State v. 
Bondurant, 309 N.C. 674,309 S.E.2d 170 (1983); State v. Jackson, 309 
N.C. 26, 305 S.E.2d 703 (1983). 

We conclude this case is not substantially similar to any case in 
which this Court has found the death penalty disproportionate. 
Defendant was convicted on the basis of malice, premeditation, and 
deliberation, and under the felony murder rule. "The finding of 
premeditation and deliberation indicates a more cold-blooded and 
calculated crime." Artis, 325 N.C. at 341, 384 S.E.2d at 506. Further, 
this Court has repeatedly noted that "a finding of first-degree murder 
based on theories of premeditation and deliberation and of felony 
murder is significant." State v. Bone, 354 N.C. 1, 22, 550 S.E.2d 482, 
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495 (2001), cert. denied, - U.S. -, 152 L. Ed. 2d 231 (2002). 
Moreover, defendant kidnapped the victim and her ten-year-old son 
Matthew at gunpoint in their own home. Defendant locked Matthew 
in a bathroom, tied up his mother, and then gunned her down as she 
screamed for help and tried to run away. While the victim was not 
murdered inside the house, the attack that precipitated the murder 
took place there and led to the victim's brutal death upon her attempt 
to escape. It is thus worthwhile to note this Court's oft-cited proviso 
that "[a] murder in the home 'shocks the conscience, not only 
because a life was senselessly taken, but because it was taken [at] an 
especially private place, one [where] a person has a right to feel 
secure.' " State v. Adams, 347 N.C. 48, 77, 490 S.E.2d 220, 236 
(1997) (quoting Brown, 320 N.C. at 2!31, 358 S.E.2d at 34) (alterations 
in original), cert. denied, 522 U.S. 1096, 139 L. Ed. 2d 878 (1998). In 
the present case, defendant viciously killed the victim after con- 
fronting and kidnapping the victim's young son. There is no doubt 
defendant invaded the sanctity of the victim's home. These facts 
clearly distinguish this case from those in which this Court has held 
a death sentence disproportionate. 

We also compare this case with the cases in which this Court has 
found the death penalty to be proportionate. McCollum, 334 N.C. at 
244, 433 S.E.2d at 164. Although we review all cases in the pool of 
"similar cases" when engaging in cur statutorily mandated duty of 
proportionality review, "we will not undertake to discuss or cite all of 
those cases each time we carry out that duty." Id.; accord State v. 
Gregory, 348 N.C. 203, 213,499 S.E.2d 753, 760, cert. denied, 525 U.S. 
952, 142 L. Ed. 2d 315 (1998). After thoroughly analyzing the present 
case, we conclude this case is more similar to cases in which we have 
found the sentence of death proportionate than to those in which we 
have found it disproportionate. 

Whether a sentence of death is "disproportionate in a particular 
case ultimately rest[s] upon the 'experienced judgments' of the mem- 
bers of this Court." State v. Green, 336 N.C. 142, 198, 443 S.E.2d 14, 
47, cert. denied, 513 U.S. 1046, 130 L. Ed. 2d 547 (1994). Therefore, 
based upon the characteristics of this defendant and the crimes he 
committed, we are convinced the sentence of death recommended by 
the jury and ordered by the trial court in the instant case is not dis- 
proportionate or excessive. 

Accordingly, we conclude defendant received a fair trial and 
capital sentencing proceeding, fr'ee from prejudicial error. The 
judgments and sentences entered by the trial court, including the 
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sentence of death for first-degree murder, must therefore be left 
undisturbed. 

NO ERROR. 

IN RE: INQUIRY CONCERNING A JUDGE, NO. 257 CRAIG B. BROWN, RESPONDENT 

No. 300A02 

(Filed 4 October  2002) 

Judges- district court-misconduct-censure 
A district court judge is censured for willful misconduct and 

conduct prejudicial to the administration of justice that brings 
the judicial office into disrepute based upon his violation of 
Canons 2A and 3A(l) of the N.C. Code of Judicial Conduct when 
he entered two 1998 orders ex parte not only vacating 1983 and 
1986 judgments of conviction of a defendant for DWI but also 
dismissing those cases when he knew that each of the two cases 
was before him only on a motion for appropriate relief and was 
not on any court calendar for disposition. 

This matter is before the Court upon a recommendation by the 
Judicial Standards Commission, entered 23 May 2002, that respond- 
ent, Judge Craig B. Brown, a Judge of the General Court of Justice, 
District Court Division, Fourteenth Judicial District of the State of 
North Carolina, be censured for conduct prejudicial to the adminis- 
tration of justice that brings the judicial office into disrepute in vio- 
lation of Canons 2A and 3A(1) of the North Carolina Code of Judicial 
Conduct. Considered in the Supreme Court 12 September 2002. 

No counsel for Judicial Standards Commission or respondent. 

ORDER OF CENSURE 

The Judicial Standards Commission (Commission) notified Judge 
Craig B. Brown (respondent) on 2 January 2001 that it had ordered a 
preliminary investigation to determine whether formal proceedings 
under Commission Rule 9 should be instituted against him. The sub- 
ject matter of the investigation included allegations that in the sum- 
mer of 1998 respondent entered two orders ex parte dismissing the 
DWI charges against the defendant in State v. Ronald Taborn, 
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Durham County file nos. 83 CR 24987 and 86 CR 41630, when 
respondent knew each of the two cases were before him only on a 
motion for appropriate relief. 

On 10 December 2001, special counsel for the Commission filed a 
complaint alleging as follows: 

3. The Respondent engaged in conduct inappropriate to his 
judicial office as follows: 

a. Ronald Taborn (Tabom)[] was convicted of driving while 
under the influence in Durham County file number 83 CR 024987 
(the 1983 case). 

b. Taborn was convicted of driving while impaired in 
Durham County file number 86 CR 041630 (the 1986 case). 

c. On or about May 25, 1998, Taborn retained J. Wesley 
Covington (Covington), to assist Taborn in expunging the con- 
viction in the 1983 case. 

d. On or about June 16, 1998, Covington drafted a motion for 
appropriate relief on Taborn's behalf, asking the court to vacate 
the judgment in the 1983 case. 

e. On or about July 7, 1998, Covington met with Respondent 
concerning Taborn's motion for appropriate relief in the 1983 
case. No representative of the District Attorney's staff was 
present and Taborn's case was not on any court calendar for dis- 
position at the time of the ex parte meeting between Covington 
and Respondent[.] 

f. After the meeting with C~ovington, Respondent knowingly 
caused his signature to be stainped on an order that not only 
vacated the judgment but dismissed the 1983 case. 

g. On or about July 7, 1998[,] Durham County court person- 
nel entered Respondent's order t concerning the 1983 case into the 
official court computer system. 

h. On or about July 17, 1998, Taborn retained Covington to 
assist Taborn in expunging his conviction in the 1986 case. 

i. On or about July 28, 1998, Covington drafted a motion for 
appropriate relief on Taborn's behalf, asking the court to vacate 
the judgment in the 1986 case. 
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j. On or about August 28, 1998, Covington met with 
Respondent concerning Taborn's motion for appropriate relief in 
the 1986 case. No representative of the District Attorney's staff 
was present and Taborn's case was not on any court calendar for 
disposition at the time of the ex parte meeting between 
Covington and Respondent. 

k. On or about August 28, 1998, Respondent knowingly 
caused his signature to be stamped to an order which not only 
vacated the judgment but dismissed the 1986 case. 

1. On or about August 28, 1998, Durham County court per- 
sonnel entered Respondent's order concerning the 1986 case into 
the official court computer system. 

4. Respondent's actions constituted willful misconduct in 
office and conduct prejudicial to the administration of justice 
that brings the judicial office into disrepute and violate[s] Canons 
2A, 2B, 3A(1) and 3A(4) of the North Carolina Code of Judicial 
Conduct. 

In addition and in the alternative, the Commission alleged that 
respondent engaged in conduct inappropriate to his judicial office as 
follows: 

[5.] a. [Plaragraphs 3(a)-(e), 3(g)-(j) and 3(1) are realleged 
and reincorporated as if set out fully herein. 

b. On or about July 7, 1998, Respondent caused his signature 
to be stamped to an order dismissing the 1983 case without tak- 
ing adequate steps to ascertain the contents and effect of the 
order. 

c. On or about August 28, 1998, Respondent caused his sig- 
nature to be stamped to an order dismissing the 1986 case with- 
out taking adequate steps to ascertain the contents and effect of 
the order. 

6. As to the Alternative Claim for Relief, Respondent's 
actions constituted willful misconduct in office and conduct prej- 
udicial to the administration of justice[] that brings the judicial 
office into disrepute and violate[s] Canon[s] 2A, 2B and 3A. 

On 28 December 2001, respondent answered the complaint, 
admitting the facts as alleged in paragraph 3(a), 3(b), 3(c), 3(d), 3(g), 
3(h), 3(i), and 3(1). Respondent further answered as follows: 
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[3.] (e) Insofar as Paragraph 3e alleges that Covington met with 
Respondent concerning! Taborn's motion for appropriate 
relief in the 1983 case, the same is admitted. Insofar as 
Paragraph 3e alleges that no representative of the 
District Attorney's staff' was present, it is admitted, upon 
information and belielf, that no representative of the 
District Attorney's staff was present at the bench; how- 
ever, insofar as the mLeeting with Covington occurred 
while Respondent was on the bench in open court pre- 
siding over a regularly scheduled session of the District 
Court for Durham C~ounty[,] . . . it is believed by 
Respondent that a member of the staff of the District 
Attorney's office was indeed present in court at the time 
Covington approached Respondent. Further, in light of 
the considerable length of time which has passed since 
the meeting with Covington[,] Respondent cannot recall 
whether or not he wa:j informed by Covington that the 
motion for appropriate relief in the 1983 case had been 
presented by Covington to the District Attorney; how- 
ever, insofar as Respondent does not believe that he 
would have ever consented to consider the same in the 
absence of an assurance by Covington that the consent 
of the District Attorney had been given to an ex parte 
consideration and entry of an order for appropriate relief 
in the 1983 case, that allegation is denied. Insofar as 
Paragraph 3e alleges that Taborn's case was not on any 
court calendar for disposition on or about July 7, 1998, 
the same is admitted. 

(f) Insofar as Paragraph 3f alleges that Respondent know- 
ingly caused his signature to be stamped on an order that, 
by its terms, vacated the judgment in the Taborn case, the 
same is admitted; however, Respondent was at no time 
informed nor did Respondent know that the order 
referred to in Paragraph 3f, in fact, dismissed the 1983 
case. Respondent alleges further in response to the alle- 
gations of Paragraph 3P that his approval and signature of 
the order vacating the judgment and dismissing the 1983 
case was procured by the willful and knowing misrepre- 
sentation made to Respondent by Covington that were 
calculated to mislead and did, in fact, mislead 
Respondent into believing that he was entering only an 
order for appropriate relief vacating Taborn's 1983 con- 
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viction and allowing the case to be placed on the calendar 
for the entry of a new judgment. Because Respondent is 
blind and had established appropriate procedures for 
review of proposed orders by his judicial assistant, he 
was entitled to believe and, in fact, did believe that his 
signature stamp was placed on an order which accurately 
reflected the order he intended be entered and not an 
order dismissing the 1983 case. In fact, Respondent's for- 
mer judicial assistant, who was incompetent and who 
was later terminated, failed to alert him to the material 
difference in the order resulting in the dismissal of the 
1983 case. 

Insofar as Paragraph 3j alleges that Covington met with 
Respondent on or about August 28, 1998, concerning his 
motion for appropriate relief in the 1986 case, the same is, 
upon information and belief, admitted. Insofar as 
Paragraph 3j alleges that no representative of the District 
Attorney's staff was present, the same is denied. Insofar 
as Paragraph 3j alleges that Taborn's case was not on any 
court calendar for disposition on or about August 28, 
1998, the same is admitted. 

(k) Insofar as Paragraph 3k alleges that Respondent know- 
ingly caused his signature to be stamped on an order 
that, by its terms, vacated the judgment in the Taborn 
case, the same is admitted; however, Respondent was at 
no time informed nor did Respondent know that the 
order referred to in Paragraph 3k in fact dismissed the 
1986 case. Respondent alleges further in response to the 
allegations of Paragraph 3k that his approval and signa- 
ture of the order vacating the judgment and dismissing 
the 1986 case was procured by willful and knowing mis- 
representations made to Respondent by Covington that 
were calculated to mislead and did, in fact, mislead 
Respondent into believing that he was entering an order 
for appropriate relief vacating Taborn's 1986 conviction 
and allowing the case to be placed on the calendar for 
the entry of a new judgment. Because Respondent is 
blind and had established appropriate procedures for 
review of proposed orders by his judicial assistant, he 
was entitled to believe and, in fact, did believe that his 
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signature stamp was placed on an order which accurately 
reflected the order he intended be entered and not an 
order dismissing the 1986 case. In fact, Respondent's for- 
mer judicial assistant, who was incompetent and who 
was later terminated, failed to alert him to the material 
difference in the order resulting in the dismissal of the 
1986 case. 

4. Insofar as Paragraph 4 constitutes a legal conclusion, the same 
is neither admitted nor denied. 

5. Paragraph 5, insofar as the preamble to the same alleges 
that Respondent engaged in conduct inappropriate to his 
judicial office, the same is more specifically responded to 
hereinbelow: 

(a) Paragraph 5a requires no additional answer. 

(b) Paragraph 5b is admitted insofar as the same alleges that 
on or about July 7, 1998, Respondent caused his signature 
to be stamped on an order dismissing the 1983 case. The 
remaining allegations of Paragraph 5b are denied. 

(c) Paragraph 5c is admitted insofar as the same alleges that 
on or about August 28, 1998, Respondent caused his sig- 
nature to be stamped on an order dismissing the 1986 
case. The remaining allegations of Paragraph 5c are 
denied. 

6. Insofar as Paragraph 6 constitutes a legal conclusion, the same 
is neither admitted nor denied. 

WHEREFORE, Respondent respectfully prays that the North 
Carolina Judicial Standards Commission make an appropriate 
recommendation to the North Carolina Supreme Court as pro- 
vided by law and as the facts and evidence warrant. 

On 7 March 2002, respondent was served with a notice of formal 
hearing concerning the charges alleged. The Commission conducted 
the hearing on 3 May 2002, at which time special counsel presented 
no evidence as to the allegations of paragraphs 3(f) and 3(k) of the 
complaint.  heref fore, the Commission made no findings of fact, con- 
clusions of law, or recommendation concerning those paragraphs of 
the complaint and dismissed those allegations. Special counsel did 
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present evidence at the hearing as to the allegations of paragraphs 
5(a)-5(c) of the complaint, to which allegations respondent, through 
counsel, admitted at the hearing. After hearing the evidence, the 
Con~mission concluded that respondent's actions constituted: 

a. conduct in violations of Canons 2A and 3A(1) of the North 
Carolina Code of Judicial Conduct and 

b. conduct prejudicial to the administration of justice that brings 
the judicial office into disrepute. 

The Commission recommended that this Court censure 
respondent. 

In proceedings pursuant to N.C.G.S. § 7A-376, this Court acts as a 
court of original jurisdiction, rather than in its usual capacity as an 
appellate court. I n  re Peoples, 296 N.C. 109, 147, 250 S.E.2d 890, 912 
(1978), cert. denied, 442 U.S. 929, 61 L. Ed. 2d 297 (1979). In review- 
ing the recommendations of the Commission, the recommendations 
are not binding upon this Court. We consider the evidence on both 
sides and then exercise independent judgment as to whether to cen- 
sure, to remove, or to decline to do either. In re Nowell, 293 N.C. 235, 
244, 237 S.E.2d 246, 252 (1977). 

The quantum of proof in proceedings before the Commission is 
proof by clear and convincing evidence. Id. at 247, 237 S.E.2d at 254. 
Such proceedings are not meant "to punish the individual but to 
maintain the honor and dignity of the judiciary and the proper admin- 
istration of justice." Id. at 241, 237 S.E.2d at 250. After thoroughly 
examining the evidence presented to the Commission, we conclude 
the Commission's findings of fact are supported by clear and con- 
vincing evidence, and we adopt them as our own. See In re Hawell, 
331 N.C. 105, 110, 414 S.E.2d 36, 38 (1992). 

The conduct of respondent unquestionably warrants censure. As 
we recognized in Nowell: 

The power of the district court over the lives and everyday 
affairs of our citizens makes it imperative that the district court 
judges of the State not only be fully capable but also dedicated to 
carrying out their official responsibilities in accordance with the 
law and established standards of judicial conduct. 

Nowell, 293 N.C. at 252, 237 S.E.2d at 257. Respondent overstepped 
his authority, engaged in misconduct, and brought disrepute to the 
judiciary of our state. 
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In light of the foregoing, we conclude that respondent's actions 
constitute conduct in violation of Canons 2A and 3A(1) of the North 
Carolina Code of Judicial Conduct. Therefore, pursuant to N.C.G.S. 
$ 5  7A-376 and 7A-377 and Rule 3 of the Rules for Supreme Court 
Review of Recommendations of the Judicial Standards Commis- 
sion, it is ordered that respondent,, Craig B. Brown, be, and he is 
hereby censured for willful misc~onduct and conduct prejudicial 
to the administration of justice that brings the judicial office into 
disrepute. 

By Order of the Court in Conference, this the 3rd day of 
October, 2002. 

Ihtterfield, J. 
For the Court 

TALLY EDDINGS, M.D. v. SOUTHERN ORTHOPEDIC AND MUSCULOSKELETAL 
ASSOCIATES. INC. 

No, lOA02 

(Filed 4 October  2002) 

Arbitration and Mediation- arbitration-employment con- 
tract-Federal Arbitration Act-interstate commerce- 
remand for determination 

A decision of the Court of Appeals that on orthopedic sur- 
geon's employment contract containing an arbitration clause evi- 
denced a transaction involving commerce so that it was governed 
by the Federal Arbitration Act, and that a claim of fraudulent 
inducement of the entire contract is thus an issue to be deter- 
mined by the arbitrator, is reversed for the reasons stated in 
the dissenting opinion that it is impossible for the appellate court 
to determine whether the employment contract involved inter- 
state commerce and is within the scope of the Federal Arbitration 
Act, that the case should be remanded to the trial court for a 
determination of this issue, and that if the trial court determines 
that the case does not involve interstate commerce and that 
state law governs enforcement of the agreement, any allegations 
of fraud are to be determined by the trial court rather than by 
arbitration. 
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SWINSON v. LEJEUNE MOTOR CO. 

(356 N.C. 286 (2002)] 

Appeal pursuant to N.C.G.S. Q 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 147 N.C. App. 375, 555 S.E.2d 
649 (2001), reversing and remanding an order entered 30 June 2000 by 
Downs, J., in Superior Court, Buncombe County. Heard in the 
Supreme Court 10 September 2002. 

Kelly & Rowe, PA. ,  by E. Glenn Kelly, for plaintiff-appellant. 

McGuire, Wood & Bissette, PA. ,  by T Douglas Wilson, Jr., for 
defendant-appellee. 

PER CURIAM. 

For the reasons stated in the dissenting opinion, the decision of 
the Court of Appeals is reversed. 

REVERSED. 

Justice ORR did not participate in the consideration or decision 
of this case. 

DALLAS SWINSON v. LEJEUNE MOTOR COMPANY, INC. 

No. 34A02 

(Filed 4 October 2002) 

Premises Liability- trip and fall-depression in pavement- 
obvious defect-contributory negligence 

A decision of the Court of Appeals holding that a jury ques- 
tion was presented on the issue of contributory negligence in an 
action against an auto dealer by a customer who tripped and fell 
when she stepped into a depression in the dealer's parking lot 
while looking for her repaired auto is reversed for the reasons 
stated in the dissenting opinion that plaintiff was contributorily 
negligent as a matter of law in failing to discover and avoid an 
obvious defect. 

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 147 N.C. App. 610, 557 S.E.2d 
112 (2001), reversing a judgment signed 26 August 2000 by Balog, J., 
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REYNOLDS v. IREYNOLDS 

[356 N.C. 28'7 (2002)l 

in Superior Court, Onslow County. Heard in the Supreme Court 11 
September 2002. 

Jeffrey S. Miller for plaintiff-appellee. 

Wallace, Morris & Barwick, PA. ,  by  PC. Barwick, Jr., for 
defendant-appellant. 

PER CURIAM. 

For the reasons stated in the dissenting opinion by Judge 
McCullough, the decision of the Court of Appeals is reversed. 

REVERSED. 

Chief Justice LAKE did not participate in the consideration or 
decision of this case. 

DAVID P. REYNOLDS v, CYNTHL\ W. REYNOLDS (NOW FLYNN) 
-- 

CYNTHIA FLYNN (FORMERLY REYNOLDS) v. DAVID P. REYNOLDS 

No. 38A02 

(Filed 4 October 2002) 

Contempt- suspended jail sentence-criminal-appellate 
jurisdiction 

A decision of the Court of Appeals holding that a contempt 
order arising from a child support action was civil rather than 
criminal where the court imposed an active thirty-day jail sen- 
tence suspended upon the posting of a cash bond, the payment of 
interest, the payment of attorney fees and the timely payment of 
future child support due under prior order, and that the trial 
court was without authority to adjudicate defendant in civil con- 
tempt because he complied w ~ t h  the previous orders before the 
hearing, is reversed for the reasons stated in the dissenting opin- 
ion that the order adjudicated defendant in criminal contempt 
and that a district court order of criminal contempt is appealable 
to the superior court rather th,an to the Court of Appeals. 
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IN RE MITCHELL 

1356 N.C. 288 (2002)l 

Appeal pursuant to N.C.G.S. 3 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 147 N.C. App. 566, 557 S.E.2d 
126 (2001), vacating in part and affirming in part an order entered 30 
August 1999 by Jones (William G.), J., in District Court, Mecklenburg 
County. Heard in the Supreme Court 11 September 2002. 

James, McElroy & Diehl, PA., by William K. Diehl, Jr. and 
Preston 0. Odom, 111, for appellant Cynthia Flynn (formerly 
Reynolds). 

Horack, Talley, Phaw & Lowndes, PA., by Thomas R. Cannon 
and Kary C. Watson, for appellee David Reynolds. 

PER CURIAM. 

For the reasons stated in the dissenting opinion, the decision of 
the Court of Appeals is reversed. 

REVERSED. 

IN THE MATTER OF: MITCHELL, M., A MIXOR CHILD, D.O.B. 12/24/94 

IN THE MATTER OF: MITCHELL, K., A MINOR CHILD, D.O.B. 01/16/98 

IN THE MATTER OF: MITCHELL, K., A MINOR CHILD, D.O.B. 02/06/96 

No. 127A02 

(Filed 4 October 2002) 

Termination of Parental Rights- dispositional stage-best 
interests of children-proper determination 

The decision of the Court of Appeals remanding a termina- 
tion of parental rights case is reversed for the reasons stated in 
the dissenting opinion that the trial court did not place an 
improper burden on respondent in the dispositional stage to 
show that termination is not in the children's best interest and 
that the trial court did not fail to exercise its discretion in finding 
that termination would be in the best interests of the children. 

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 148 N.C. App. 483, 559 S.E.2d 
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KELLY v. CARTERET CTY. BD. OF EDUC. 

[356 N.C. 2E89 (2002)l 

237 (2002), affirming in part, reversing in part, and remanding orders 
entered 16 November 2000 by  Pool, J., in District Court, Transylvania 
County. Heard in the Supreme Court 12 September 2002. 

Womble Carlyle Sandridge & Rice, PL.L. C., by Stuart A. Brock, 
for appellant Guardian ad Litcm. 

Charles W McKeller for respondent-appellee Cynthia Chatman. 

PER CURIAM. 

The decision o f  the Court o f  Appeals is reversed for the reasons 
stated in the dissenting opinion. 

REVERSED. 

TINA KELLY v. CARTERET COUNTY BOAR11 O F  EDUCATION, DAVID LENKER, JR., 
RENEE NEWMAN, JOHN WELMERS 

No. 139A02 

(Filed 4 October 2002) 

Appeal pursuant t o  N.C.G.S. 3 7A-30(2) from the decision o f  a 
divided panel o f  the Court o f  Appea.ls, 149 N.C. App. 188, 560 S.E.2d 
390 (2002), dismissing plaintiff's appeal from an order entered 19 
January 2001 by  Alford, J., in  Superior Court, Carteret County. Heard 
in the Supreme Court 11 September 2002. 

Ralph 7: Bryant,  Jr., PA. ,  by Rnlph T Bryant,  Jr., for plaintijy- 
appellant. 

Kirkman, Whitford & Brady, PA., by Neil B. Whitford, for 
defendant-appellees. 

Patterson, Harkavy & Lawrence, L.L.P, by A n n  Groninger, on  
behalf of the North Carolina Academy of Trial Lawyers, amicus 
curiae. 

Tharrington Smith,  L.L.P, by A n n  Majestic and Lisa Lukasik, 
on  behalf of the North Carolina School Boards Association; and 
the North Carolina School Boards Association, by Allison B. 
Schafer, General Counsel, amicus curiae. 
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GOYNIAS v. SPA HEALTH CLUBS, INC. 

[356 N.C. 290 (2002)l 

PER CURIAM. 

AFFIRMED. 

JERRY GOYNIAS v. SPA HEALTH CLUBS, INC. 

No. 89A02 

(Filed 4 October 2002) 

Appeal pursuant to N.C.G.S. 8 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 148 N.C. App. 554, 558 S.E.2d 
880 (2002), affirming an order for summary judgment entered 13 April 
2000 by Hudson, J., in Superior Court, Orange County. Heard in the 
Supreme Court 9 September 2002. 

Anderson Law Firm, by  Michael J. Anderson, for plaintiff- 
appellant. 

Little & Little, PLLC, by  Cathryn M. Little, for defendant- 
appellee. 

PER CURIAM. 

AFFIRMED. 



IN THE SUPRISME COURT 291 

STATE v. ARNOLD 

[356 N.C. 291 (2002)l 

STATE O F  NORTH CAROLINA v. MASON ARNOLD 

No. 30A02 

(Filed 4 October 2002) 

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 147 N.C. App. 670, 557 S.E.2d 
119 (2001), finding no error in a judgment entered 12 September 2000 
by Jones (Paul L.), J., in Superior Court, Greene County. Heard in the 
Supreme Court 10 September 2002. 

Roy Cooper, Attorney General, by  Floyd M. Lewis, Assistant 
Attorney General, for the State. 

William D. Spence for defendant-appellant. 

PER CURIAM. 

AFFIRMED. 
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PITTS v. AMERICAN SEC. INS. CO. 

[356 N.C. 292 (2002)l 

MARGARET WILLIAMS PITTS, INDIVIDUALLY AND ON BEHALF OF ALL PERSONS SIMILARLY SIT- 
UATED V. AMERICAN SECURITY INSURANCE COMPANY, AMERICAN SECURITY 
INSURANCE GROUP, STANDARD GUARANTY INSURANCE COMPANY, AND 
WACHOVIA BANK O F  NORTH CAROLINA, N.A. 

No. 369PA0 1 

(Filed 4 October  2002) 

On discretionary review pursuant to N.C.G.S. 5 7A-31 of a unani- 
mous decision of the Court of Appeals, 144 N.C. App. 1, 550 S.E.2d 
179 (2001), reversing in part, vacating in part, and remanding an order 
and opinion entered by Tennille, J., on 7 February 2000 in Superior 
Court, Pitt County. Heard in the Supreme Court 9 September 2002. 

The Blount Law Firm,  PL.L.C., by Marvin K. Blount, Jr., for 
plaintiff-appellee. 

Smi th ,  Anderson, Blount, Dorsett, Mitchell & Jemigan,  L.L.P, 
by Carl N. Patterson, Jr., and Donald H. Tucker, Jr., for defend- 
ant-appellants American Security Insurance Company and 
Standard Guaranty Insurance Company. 

Womble Carlyle Sandridge & Rice, by Burley B. Mitchell, Jr., 
Hada V Haulsee, and Reid C. Adams,  Jr., for defendant- 
appellant Wachovia Bank of North Carolina, N.A. 

Bell, Davis & Pitt ,  PA. ,  by  William K. Davis and Stephen M. 
Russell ,  o n  behalf of the National Association of 
Manufacturers, the Chamber o f  Commerce of the United 
States, and United Services Automobile Association, amic i  
curiae. 

North Carolina Justice Center, by Carlene McNulty, on  behalf of 
AARP, CRA-NC, Financial Protection Law  Centel; North 
Carolina Consumer's Council, North Carolina Justice and 
Communi ty  Development Center, and NC PIRG, amic i  cul-iae; 
and Financial Protection Law Cmter,  by  Mallam J. Maynard, 
amicus  curiae. 

Brooks, Pierce, McLendon, Humphrey & Leonard, L.L.P, by 
Edward C. Winslow 111 and Clinton R. Pinyan,  o n  behalf of 
North Carolina Bankers Association, amicus  curiae. 

Rhoda Billings; and Robinson, Bmdshaw & Hinson, PA. ,  by 
John M. Conley, o n  behalf of North Carolina Citizens for 
Business and Industry, amicus  curiae. 
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PITTS v. AMERICAN SEC. INS. CO. 

[356 N.C. 2512 (2002)l 

Lewis & Roberts, PLLC, by Gary W Jackson, o n  behalf of the 
North Ca~ol ina  Academy of l?pial Lawyers and the American 
Civil Liberties Union of North Carolina Legal Foundation, Inc., 
amici  curiae. 

PER CURIAM. 

Justices ORR, WAINWRIGHT, and EDMUNDS did not participate 
in the consideration or decision of this case. The remaining members 
of the Court were equally divided, with two members voting to affirm 
the decision of the Court of Appeals and two members voting to 
reverse. Therefore, the decision of the Court of Appeals is left undis- 
turbed and stands without precedential value. See Reese v. Barbee, 
350 N.C. 60, 510 S.E.2d 374 (1999); Nesbit v. Howard, 333 N.C.  782, 
429 S.E.2d 730 (1993). 

AFFIRMED. 
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BOND v. GRANT 

[356 N.C. 294 (2002)l 

CHARLES PHILLIP BOND 1 
1 

v. ) ORDER 
1 

CY A. GRANT, SR., RESIDENT COURT ) 
JUDGE BERTIE COUNTY SUPERIOR ) 
COURT et al. 1 

This matter having come before the Court on Petitioner's "Motion 
for Failure to Grant Habeas Corpus Without Delay and Refusal to 
Grant Said Writ, N.C.G.S. § 17-9 and 17-10," and it appearing to the 
Court that petitioner filed with this Court a paper writing that had 
been notarized on 9 April 2002 titled "Application For A Writ Of 
Habeas Corpus Pursuant To G.S. Chapter 17," which writing was 
received on or about 11 April 2002; 

And it further appearing that petitioner filed with the Clerk of 
Court for Bertie County a virtually identical paper writing notarized 
on same date and bearing the same title and caption, which was 
received by that court on or about 26 April 2002; 

And it further appearing that this Court considered petitioner's 
application and on 15 April 2002 entered an order denying petitioner's 
application; 

It is hereby ordered that because petitioner made simultan- 
eous filings in two courts and this Court properly considered and 
denied petitioner's filing, petitioner's instant motion is dismissed as 
moot. 

By order of the Court in Court in Conference, this 30th day of 
September, 2002. 

Edmunds, J. 
For the Court 
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STATE V. MORGrANHERRING 

[356 N.C. 295 (2002)) 

STATE O F  NORTH CAROLINA 1 
1 

v. ) ORDER 
1 

WILLIAM MORGANHERRING ) 

Defendant's petition for Writ of' Certiorari filed in this Court on 
15 March 2002 is allowed for the limited purpose of entering the 
following orders: 

The 17 January 2002 orders of Superior Court Judge J. B. Allen, 
Jr. are vacated. This matter is remanded to the Superior Court, Wake 
County, for entry of an order allowing defendant's 12 October 2001 
motion to allow transportation of defendant from the North Carolina 
Department of Correction to Duke University Medical Center for a 
P.E.T. Scan. Defendant's Motion for Appropriate Relief is hereby 
remanded for reconsideration subsequent to the administration of 
the P.E.T. scan and any amendments which defendant may file related 
to the P.E.T. scan. 

By order of the Court in Conference this 3rd day of October, 2002, 
at 11:OO a.m. 

Edmunds, J. 
For the Court 
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STATE v. SPRUILL 

[356 N.C. 296 (200211 

STATE O F  NORTH CAROLINA 1 
1 

v. ) ORDER 
1 

JOHNNIE LEE SPRUILL ) 

Defendant's petition for Writ of Certiorari is allowed for the lim- 
ited purpose of entering the following orders: 

The 1 October 2001 order of Superior Court Judge Cy Grant deny- 
ing defendant's third Motion for Appropriate Relief, filed 5 June 2001, 
is vacated. Defendant may file amendments to his fourth Motion for 
Appropriate Relief, now pending in the Superior Court, Northampton 
County, pursuant to N.C.G.S. 3 15A-1415(g). Notwithstanding the pro- 
visions of N.C.G.S. $ 15A-1415(g), defendant shall have at least 30 
days prior to the date of a hearing on the merits in which to file 
amendments. 

By order of the Court in Conference, this 3rd day of October, 
2002, at 11:OO a.m. 

Edmunds, J. 
For the Court 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

ADAMS v. BANK UNITED OF TEXAS F.S.B. 

No. 350P02 

Case below: 150 N.C. App. 713 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 23 September 2002. 

BLEDSOLE v. JOHNSON 

No. 370PA02 

C,ase below: 150 N.C. App. 619 & Cumberland County 
District Court 

Petition by defendant for disc]-etionary review pursuant to G.S. 
7A-31 allowed 3 October 2002 as to issues 1 and 3. Petition by defend- 
ant for writ of certiorari to review the order of the District Court, 
Cumberland County, allowed 3 October 2002. 

BOLICK v. BON WORTH, INC. 

No. 356P02 

Case below: 150 N.C. App. 428 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. 

BONEY PUBLISHERS, INC. v. BUFLLINGTON CITY COUNCIL 

No. 479P02 

Case below: 151 N.C. App. 651 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 9 October 2002. 

CAMPEN v. FEATHERSTONE 

No. 377P02 

Case below: 150 N.C. App. 692 

Notice of appeal by defendant pursuant to G.S. 7A-30 (substantial 
constitutional question) dismissed ex mero motu 3 October 2002. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 3 October 2002. Justice Orr recused. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

CAROLINA HOLDINGS, INC. v. HOUSING APPEALS BD. 
OF THE CITY OF CHARLOTTE 

No. 230P02 

Case below: 149 N.C. App. 579 

Motion by respondent to dismiss appeal allowed 3 October 2002. 
Petition by petitioner for discretionary review pursuant to G.S. 7A-31 
denied 3 October 2002. Conditional petition by respondent for dis- 
cretionary review pursuant to G.S. 7A-31 dismissed as moot 3 
October 2002. 

CROWFIELDS CONDO. ASS'N v. SMITH 

No. 485P02 

Case below: 151 N.C. App. 747 

Petition by defendants pro se for discretionary review pursuant 
to G.S. 7A-31 denied 3 October 2002. Motion by defendants pro se to 
amend the petition to change fonts, format & typographical concerns 
allowed 3 October 2002. 

CUMMINGS v. GLIDDEN CO. 

No. 455P02 

Case below: 151 N.C. App. 297 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. 

EATMAN LEASING, INC. v. EMPIRE FIRE & MARINE INS. CO. 

No. 525POl 

Case below: 145 N.C. App. 278 

Petition by defendant (Empire Fire & Marine Insurance 
Company) for discretionary review pursuant to G.S. 7A-31 denied 3 
October 2002. Petition by defendant (Empire Fire & Marine Insurance 
Company) for writ of certiorari to review the decision of the North 
Carolina Court of Appeals denied 3 October 2002. 
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DISPOSITION OF PETITIONS FOR DISCRE:TIONARY REVIEW UNDER G.S.  7A-31 

ESTATE OF HENDRICKSON v. GENESIS HEALTH VENTURE, INC. 

No. 406P02 

Case below: 151 N.C. App. 139 

Petition by plaintiffs for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 3 October 2002. 
Conditional petition by defendanis (Genesis Elder Care Network 
Services, Inc. and Genesis Eldercare Rehabilitation Services, Inc.) for 
discretionary review pursuant to G.S. 7A-31 dismissed as moot 3 
October 2002. 

FOSTER v. U.S. AIRWAYS, INC. 

No. 280P02 

Case below: 149 N.C. App. 913 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. 

FRAZIER v. COOPER 

No. 417P02 

Case below: Craven County Superior Court 

Applications by petitioner pro se for writ of habeas corpus 
denied 3 September 2002. Expedited petition by plaintiff pro se to 
rehear and reconsider 417P02 denied 3 September 2002. 

FRAZIER v. STATE OF N.C. 

No. 413P02 

Case below: Craven County Superior Court 

Notice of appeal to the Supreme Court by plaintiff pro se denied 
3 September 2002. Petition by plaintiff pro se for leave and order to 
proceed as an indigent appellant d~enied 3 September 2002. Motion by 
plaintiff pro se objections and exceptions of the Sanford Steelman, Jr. 
orders filed in the Craven County Clerk's office denied 3 September 
2002. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

FRAZIER v. STEELMAN 

No. 388P02 

Case below: Wake County Superior Court 

Motion by plaintiff pro se and memorandum of Bayard v. 
Singleton N.C. Jurisprudence overlooked by this court denied 3 
September 2002. Justice Edmunds recused. 

FUTRELL v. RESINALL CORP. 

No. 399A02 

Case below: 151 N.C. App. 456 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to issues in addition to those 
presented as the basis for the dissenting opinion in the Court of 
Appeals allowed 3 October 2002. 

GRINDSTAFF v. BYERS 

No. 442A02 

Case below: 152 N.C. App. 288 

Motion by plaintiff for temporary stay denied 27 August 2002. 
Motion by defendant (J. Byers) for temporary stay allowed 5 
September 2002. Second motion by plaintiff for stay denied 9 
September 2002. Motion by defendant for judicial assistance and clar- 
ification of previous orders entered by the Supreme Court allowed 9 
September 2002 as follows: 1. The Honorable Rebecca Knight of the 
Buncombe County District Court is to immediately, upon receipt of 
the mandate from the North Carolina Court of Appeals on Monday, 
September 9, 2002, enter an Order awarding custody to the defend- 
ant, Jonathan Byers, pursuant to that mandate. 2. The Buncombe 
County District Court is prohibited from entering further orders for 
custody in this matter, with the exception of the order mandated by 
the North Carolina Court of Appeals on September 9,2002. Motion by 
plaintiff to withdraw appeal allowed 9 September 2002. 
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D I S P O S ~ T ~ O N  O F  PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

HARBORGATE PROP. OWNERS ASS'N v. 
MOUNTAIN LAKE SHORES DEV. CORP. 

No. 520A01 

Case below: 145 N.C. App. 290 

Petition by petitioner for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. Petition by respondents, New 
Harborgate Corporation and Bluebird Corportion, for discretionary 
review pursuant to G.S. 7A-31 denied 3 October 2002. Motion by peti- 
tioner to have issue treated as N.C.App. R. 15(d) request rather than 
Rule 14(a) Appeal of right denied 3 October 2002. Motion by respond- 
ents, New Harborgate Corporation and Bluebird Corporation, to dis- 
miss appeal allowed 3 October 2002. 

HARLLEE v. HARLLEE 

No. 378P02 

Case below: 151 N.C. App. 40 

Petition by plaintiff for discretionary review pursuant to G.S. 7 
A-31 withdrawn 5 September 2002. Motion by plaintiff to be allowed 
to withdraw petition for discretionary review allowed 5 September 
2002. 

HARRELL v. HAWLEY 

No. 104PA02 

Case below: 148 N.C. App. 214 

Joint motion to withdraw appe,al allowed 10 September 2002. 

HILL v. HILL 

No. 688P01 

Case below: 147 N.C. App. 313 

Motion by defendants (Garford Hill, Jewel1 Hill, Barbara Garrison 
and William Garrison) to dismiss a,ppeal for lack of substantial con- 
stitutional question allowed 3 October 2002. Petition by plaintiff for 
discretionary review pursuant to G.S. 7A-31 denied 3 October 2002. 
Motion by plaintiff for summary remand denied 3 October 2002. 
Motion by plaintiff not to remove Hon. Mark D. Martin denied 3 
October 2002. 
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D~SPOS~TION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

ICARD v. ICARD 

No. 386P02 

Case below: 150 N.C. App. 717 

Petition by plaintiff for writ of certiorari to review the decision of 
the North Carolina Court of Appeals denied 3 October 2002. 

IN RE CLARK 

No. 402P02 

Case below: 151 N.C. App. 286 

Petition by petitioner for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. 

IN RE PINEAULT 

No. 468P02 

Case below: 152 N.C. App. 196 

Petition by respondent (Pineault) for discretionary review pur- 
suant to G.S. 7A-31 denied 3 October 2002. 

IN RE RAMSEY 

No. 394P02 

Case below: 151 N.C. App. 597 

Notice of appeal by respondent (Brandi Ramsey) pursuant to G.S. 
7A-30 (substantial constitutional question) dismissed ex mero motu 3 
October 2002. Petition by respondent (Brandi Ramsey) for discre- 
tionary review pursuant to G.S. 7A-31 denied 3 October 2002. 

INTEGON SPECIALTY INS. CO. v. AUSTIN 

No. 432P02 

Case below: 151 N.C. App. 593 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. 
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DISPOS~TION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

JENKINS v. PIEDMONT AVIATION SERVS. 

No. 12P02 

Case below: 147 N.C. App. 419 

Petition by defendants for discretionary review Dursuant to G.S. 
7A-31 denied 3 October 2002. Petition by defendants for writ of super- 
sedeas and motion for temporary stay denied 3 October 2002. 

KANIPE v. LANE UPHOLSTERY 

No. 435P02 

Case below: 151 N.C. App. 478 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. Conditional petition by plaintiff for dis- 
cretionary review pursuant to G.S. 7A-31 dismissed as moot 3 
October 2002. 

KELLY v. WEYERHAEUSER CO. 

No. 384P02 

Case below: 150 N.C. App. 713 

Petition by plaintiff pro se for writ of certiorari to review the 
decision of the North Carolina Court of Appeals denied 3 October 
2002. 

KOONE v. BENTON 

No. 656P01 

Case below: 146 N.C. App. 752 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. 

LEGRANDE v. STATE 

No. 327P02 

Case below: Stanly County Superior Court 

Petition by plaintiff for rehearing on civil complaint against State 
for malicious and deliberate erroneous convictions, imprisonments, 
and sentence of death in capital cases 95CRS567 and 95CRS847 
denied 3 October 2002. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

LIBORIO v. KING 

No. 301P02 

Case below: 150 N.C. App. 531 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. 

MILEY v. H.C. BARRETT & ASSOCS. 

No. 347P02 

Case below: 150 N.C. App. 437 

Petition by plaintiffs for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 3 October 2002. 

N.C. STATE BAR v. GILBERT 

No. 434A02 

Case below: 151 N.C. App. 299 

Motion by defendant for temporary stay allowed 22 August 2002. 

ORTHODONTIC CTRS. OF AM., INC. v. HANACHI 

No. 375P02 

Case below: 151 N.C. App. 133 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. 

RUSSELL v. LABORATORY CORP. OF AM. 

No. 333P02 

Case below: 151 N.C. App. 63 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 17 September 2002. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

SIBLEY v. N.C. BD. OF THERAPY IEXAM'RS 

No. 429A02 

Case below: 151 N.C. App. 367 

Notice of appeal by petitioner pursuant to G.S. 7A-30 (substantial 
constitutional question) dismissecl ex mero motu 3 October 2002. 
Petition by petitioner for discretionary review pursuant to G.S. 7A-31 
and Appellate Rule 16(b) as to issues in addition to those presented 
as the basis for the dissenting opinion in the Court of Appeals denied 
3 October 2002. Petition by petitioner for discretionary review pur- 
suant to G.S. 7A-31 denied 3 October 2002. 

SINGLETON v. HAYWOOD ELEC. ]MEMBERSHIP CORP. 

No. 403A02 

Case below: 151 N.C. App. 197 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to issues in addition to those 
presented as the basis for the dissenting opinion in the Court of 
Appeals allowed 3 October 2002. 

STATE v. ALEXANDER 

No. 408P02 

Case below: 151 N.C. App. 598 

Motion by plaintiff to dismiss appeal allowed 3 October 2002. 
Petition by defendant for writ of supersedeas denied and temporary 
stay dissolved 3 October 2002. Petition by defendant for discretionary 
review pursuant to G.S. 7A-31 denied 3 October 2002. 

STATE v. ALSTON 

No. 507P02 

Case below: 138 N.C. App. 327 

Petition by defendant pro se 6or writ of certiorari to review the 
decision of the North Carolina Court of Appeals dismissed 3 October 
2002. 
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STATE v. ARMISTEAD 

No. 359P02 

Case below: 150 N.C. App. 714 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 3 October 2002. 

STATE v. ARTIS 

No. 489A02 

Case below: 151 N.C. App. 749 

Notice of appeal by defendant pursuant to G.S. 7A-30 (substantial 
constitutional question) dismissed ex mero motu 3 October 2002. 

STATE v. BILLINGS 

No. 414P02 

Case below: 151 N.C. App. 598 

Petition by defendant pro se for discretionary review pursuant to 
G.S. 7A-31 denied 3 October 2002. 

STATE v. BROWN 

No. 444P02 

Case below: 151 N.C. App. 598 

Petition by defendant pro se for writ of certiorari to review the 
decision of the North Carolina Court of Appeals denied 3 October 
2002. 

STATE v. BROWN 

No. 643P01 

Case below: 146 N.C. App. 590 

Motion by Attorney General to dismiss appeal allowed 3 October 
2002. Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. 
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STATE v. BULLIN 

No. 379P02 

Case below: 150 N.C. App. 631 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. 

STATE v. CLIFTON 

No. 381P02 

Case below: 151 N.C. App. 599 

Motion by Attorney General to dismiss appeal allowed 3 October 
2002. Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. 

STATE v. CONAWAY 

NO. 389A92-4 

Case below: Richmond County Superior Court 

Application by defendant for writ of habeas corpus denied 3 
September 2002. 

STATE v. DAVIS 

No. 75P02 

Case below: 148 N.C. App. 215 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. Alternative petition by defendant for 
writ of certiorari to review the decision of the North Carolina Court 
of Appeals denied 3 October 2002. 

STATE v. GALLOWAY 

No. 536801 

Case below: 145 N.C. App. 555 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 3 October 2002. 
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STATE v. GARVIN 

No. 441P02 

Case below: 151 N.C. App. 749 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 3 October 2002. Petition 
by defendant for discretionary review pursuant to G.S. 7A-31 denied 
3 October 2002. 

STATE v. GREENE 

No. 233P02 

Case below: 149 N.C. App. 668 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 15 August 2002. Petition 
by defendant for discretionary review pursuant to G.S. 7A-31 denied 
15 August 2002. 

STATE v. HARRIS 

Case below: Onslow County Superior Court 

Petition by plaintiff for writ of certiorari to review the order of 
the Superior Court, Onslow County, dismissed 3 October 2002. 
Motion by defendant to dismiss petition for writ of certiorari allowed 
3 October 2002. 

STATE v. JACOBS 

No. 149P02 

Case below: 137 N.C. App. 588 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 3 October 2002. 
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STATE v. JOHNSON 

No. 500P02 

Case below: 148 N.C. App. 407 

Petition by defendant pro se for writ of certiorari to review the 
decision of the North Carolina Court of Appeals denied 3 October 
2002. 

STATE v. JONES 

No. 510P02 

Case below: 152 N.C. App. 719 

Petition by defendant pro se for discretionary review pursuant to 
G.S. 7A-31 denied 3 October 2002. 

STATE v. KUBRICHT 

No. 422P02 

Case below: 151 N.C. App. 600 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. Motion by plaintiff to deny petition for 
discretionary review dismissed as moot 3 October 2002. 

STATE v. LEWIS 

No. 446P02 

Case below: 151 N.C. App. 600 

Notice of appeal by defendant pursuant to G.S. 7A-30 (substantial 
constitutional question) dismissed ex mero motu 3 October 2002. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 3 October 2002. Petition by defendant for writ of certiorari to 
review the decision of the North Carolina Court of Appeals dismissed 
3 October 2002. 

STATE v. LEWIS 

No. 426P02 

Case below: 151 N.C. App. 600 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. 
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STATE v. MALLOY 

No. 419P02 

Case below: 151 N.C. App. 600 

Petition by defendant pro se for writ of certiorari to review the 
decision of the North Carolina Court of Appeals denied 3 October 
2002. 

STATE v. McCRAE 

No. 447P02 

Case below: 151 N.C. App. 601 

Motion by the Attorney General to dismiss the appeal filed by 
defendant pro se for lack of substantial constitutional question 
allowed 3 October 2002. Petition by defendant pro se for discre- 
tionary review pursuant to G.S. 7A-31 denied 3 October 2002. 

STATE v. McDONALD 

No. 400P02 

Case below: 151 N.C. App. 236 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 3 October 2002. Petition 
by defendant for discretionary review pursuant to G.S. 7A-31 denied 
3 October 2002. 

STATE v. MILLER 

No. 453P02 

Case below: 151 N.C. App. 601 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 3 October 2002. 

STATE v. PAYNE 

No. 431P02 

Case below: 151 N.C. App. 601 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. 
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STATE v. QUICK 

No. 457P02 

Case below: 152 N.C. App. 220 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 3 October 2002. Petition 
by defendant for discretionary review pursuant to G.S. 7A-31 denied 
3 October 2002. 

STATE v. SMITH 

No. 490P02 

Case below: 152 N.C. App. 29 

Petition by defendant pro se for writ of certiorari to review the 
decision of the North Carolina Court of Appeals denied 3 October 
2002. 

STATE v. SPRUILL 

No. 404A92-4 

Case below: Northampton County Superior Court 

Motion by defendant for remand dismissed as moot 3 October 
2002. 

STATE v. STARNER 

No. 498P02 

Case below: 152 N.C. App. 150 

Petition by defendant pro se for writ of certiorari to review the 
decision of the North Carolina Court of Appeals denied 3 October 
2002. 

STATE v. STONE 

No. 601P01 

Case below: 146 N.C. App. 308 

Motion by Attorney General to dismiss appeal allowed 3 October 
2002. Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. 
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STATE v. STRANGE 

No. 481P02 

Case below: 151 N.C. App. 751 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. 

STATE v. STREETER 

No. 651POl 

Case below: 146 N.C. App. 594 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 3 October 2002. 

STATE v. VALENTINE 

No. 274P02 

Case below: 149 N.C. App. 979 

Notice of appeal by defendant pro se pursuant to G.S. 7A-30 (sub- 
stantial constitutional question) dismissed ex mero motu 3 October 
2002. Petition by defendant pro se for discretionary review pursuant 
to G.S. 7A-31 denied 3 October 2002. 

STATE v. WALTERS 

No. 542P01 

Case below: 145 N.C. App. 505 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 3 October 3 October 2002. 

STATE v. WILLIAMS 

No. 521PA02 

Case below: 153 N.C. App. 192 

Motion by Attorney General for temporary stay allowed 3 
October 2002 pending petition for discretionary review. 
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STATE v. WILLIAMS 

No. 278A99 

Case below: 355 N.C. 501 

Motion by defendant to supplement argument in support of 
motions to stay the mandate, to correct opinion, and for further relief 
denied 19 September 2002. Motion by Attorney General to strike 
defendant's supplementary argument allowed 19 September 2002. 
Motion by defendant to correct opinion denied 19 September 2002. 
Motion by defendant for a temporary stay of mandate denied 19 
September 2002. Motion by defendant for other relief denied 19 
September 2002. 

STATE v. WILLIAMS 

No. 448P02 

Case below: 151 N.C. App. 535 

Petition by defendant pro se for writ of certiorari to review the 
decision of the North Carolina Court of Appeals denied 3 October 
2002. 

STATE v. WILSON 

No. 405P02 

Case below: 151 N.C. App. 219 

Petition by defendant for writ (of certiorari to review the decision 
of the North Carolina Court of Appeals denied 3 October 2002. 

STEVENS v. GUZMAN 

No. 254P02 

Case below: 149 N.C. App. 974 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. 
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STEVENS v. GUZMAN 

No. 97P01-2 

Case below: 149 N.C. App. 974 
140 N.C. App. 780 
354 N.C. 214 

Petition by plaintiff for writ of certiorari to review the decisions 
of the North Carolina Court of Appeals denied 3 October 2002. 
Motion by plaintiff to reconsider the Supreme Court's ruling of 5 
October 2001 (354 N.C. 214) denied 3 October 2002. 

STUBBS v. NICHOLAS HOLDINGS, L.P. 

No. 369P02 

Case below: 150 N.C. App. 718 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. 

TRASK v. PENDER CTY. 

No. 437P02 

Case below: 151 N.C. App. 602 

Petition by petitioners for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. Petition by respondents for discre- 
tionary review pursuant to G.S. 7A-31 dismissed as moot 3 October 
2002. 

VITTITOE v. VITTITOE 

No. 418P02 

Case below: 150 N.C. App. 400 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. 

WARD v. LONG BEACH VOL. RESCUE SQUAD 

No. 464P02 

Case below: 151 N.C. App. 717 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. 
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WHITESIDE ESTATES, INC. v. HIGHLANDS COVE, L.L.C. 

No. 657P0l 

Case below: 146 N.C. App. 449 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 3 October 2002. Conditional petition by defendant for 
discretionary review pursuant to G.S. 7A-31 dismissed as moot 3 
October 2002. 
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STATE OF NORTH CAROLINA V. IZIAH BARDEN 

No. 96A01 

(Filed 22 November 2002) 

1. Confessions and Incriminating Statements- motion to 
suppress-failure to give Miranda warnings-no arrest or 
restraint 

The trial court did not err in a capital first-degree murder 
prosecution by denying defendant's motion to suppress evidence 
of statements he made to police on 5 April 1998 and 16 April 1998 
and by allowing the subsequent admission of those statements 
into evidence at trial even though defendant was not given 
Miranda warnings, because the totality of circumstances shows 
that defendant was not in custody in that a reasonable person in 
defendant's position would not have believed that he was under 
arrest or that he was restrained to a degree that would cause him 
to believe he was formally arrested when: (I)  for both interviews, 
defendant voluntarily drove his own car to meet police for ques- 
tioning; (2) defendant was repeatedly informed both before he 
agreed to talk with investigators and after he arrived for ques- 
tioning that he was not under arrest and was free to leave at any 
time; (3) at no point during the interaction between defendant 
and the police was defendant ever restrained or confined to the 
degree associated with a formal arrest; and (4) at the conclusion 
of each interview, defendant was allowed to go. 

2. Confessions and Incriminating Statements- motion to 
suppress-voluntariness 

The trial court did not err in a capital first-degree murder 
prosecution by denying defendant's motion to suppress evidence 
of statements he made to police on 5 April 1998 and 16 April 1998 
even though defendant contends they were not voluntary, 
because: (I) defendant was offered drinks and cigarettes during 
one of his interviews; (2) defendant was allowed to use the 
restroom without being escorted by an officer; (3) defendant was 
not restrained or handcuffed during either session; (4) neither 
interview was prolonged; and (5) the record is devoid of any sug- 
gestion of physical threats to or pressure exerted on defendant to 
obtain a statement. 
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3. Search and Seizure- defendant's shoes-bloodstain- 
voluntariness 

The trial court did not err in a capital first-degree murder 
prosecution by admitting evidence of blood derived from a pair of 
shoes seized from defendant that he was wearing on 5 April 1998 
while he was being interviewed by police, because the totality of 
circun~stances reveals that defendant voluntarily gave his shoes 
to the police when: (1) defendant was neither placed in a coer- 
cive environment where he surrendered the shoes to the officers 
nor subjected to duress to the point that defendant felt he had no 
other meaningful choice; (2) a reasonable person in defendant's 
position would not have believed that he was under arrest; (3) 
defendant voluntarily provided his shoes to the officers for 
inspection; and (4) the retention of the shoes did not immobilize 
defendant since investigators gave defendant a pair of slippers to 
wear home. 

4. Jury- capital selection-peremptory challenges- 
Batson-racial discrimination 

The trial court erred in a capital first-degree murder prose- 
cution by holding that defendant had not made a prima facie 
showing of racial discrimination at the time he raised a but so?^ 
objection to the prosecutor's peremptory challenges of two 
African-American prospective jurors and the case is remanded to 
the trial court for the limited purpose of holding a hearing pur- 
suant to Batson to give the State an opportunity to present race- 
neutral reasons for striking these prospective jurors. 

5. Appeal and Error- preservation of issues-failure to 
object-jury voir dire-plain error doctrine inapplicable 

Although defendant in a capital first-degree murder prosecu- 
tion contends the trial court erred during jury selection by allow- 
ing the prosecutor to make improper comments on defendant's 
right to testify, to ask prosecutors whether the death penalty is a 
necessary law, to inject into jury selection the issue of the vic- 
tim's race, to attempt to e~~tablish rapport with prospective 
jurors, and to make incomplete and misleading statements con- 
cerning the sentencing phase during jury selection, defendant has 
failed to properly preserve these issues for review because: (1) 
defendant did not raise a timely objection to any of these state- 
ments; and (2) our Supreme Court has declined to extend appli- 
cation of the plain error doctrine to situations where a party has 
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failed to object to statements made by the other party during 
jury voir dire. 

6. Criminal Law- prosecutor's argument-victim a Hispanic 
man from Mexico 

The trial court did not abuse its discretion in a capital first- 
degree murder prosecution by failing to intervene ex mero motu 
during the prosecutor's opening argument stating that the victim 
was a Hispanic man who moved here from Mexico even though 
defendant contends the prosecutor improperly used the victim's 
race to urge the jury to convict defendant and to pressure the jury 
to prove that it was not prejudiced against the Hispanic commu- 
nity, because: (1) the statement was a passing reference to the 
victim's ethnic background in a substantial opening argument; 
and (2) it was not clear that the reference to the victim's race was 
improper at all, let alone grossly improper. 

7. Evidence- testimony from victim's supervisor-victim's 
character-work ethic-responsibleness 

The trial court did not commit plain error in a capital 
first-degree murder prosecution by admitting evidence from the 
victim's supervisor about the victim's work ethic and respon- 
sibleness, because the evidence was relevant to explain the 
particular circumstances of the crime including: (1) the victim's 
various duties and responsibilities; (2) why the victim worked 
late nights; (3) the victim's work habits; and (4) the victim's pay- 
day routine as well as where and how he kept his money. 

8. Evidence- testimony from victim's brother-victim's wal- 
let-in-court identification of victim's wife and daughter 

The trial court did not commit plain error in a capital first- 
degree murder prosecution by admitting evidence from the 
victim's brother concerning the victim's wallet, the fact that the 
victim sent money back to his wife and child in Mexico, and an 
in-court identification of the victim's wife and daughter, because: 
(1) the evidence was relevant to explain the victim's habits in 
handling his salary; (2) the testimony of the witness both 
describes the victim carrying in his wallet the money received 
after cashing his paycheck and explains the reasons the victim 
needed cash; and (3) the mere identification of the victim's wife 
and daughter at trial does not constitute improper victim-impact 
evidence. 
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9. Evidence- photograph of victim-relevancy 
The trial court did not err in a capital first-degree murder 

prosecution by allowing the introduction of a photograph of the 
victim taken three months before his death, because: (1) the pho- 
tograph was relevant to demonstrate the victim's appearance 
before the murder and help esta.blish a basis from which the med- 
ical examiner could testify as to the various wounds inflicted 
upon the victim; and (2) it has consistently been held that during 
the guilt-innocence phase of a trial, a photograph of the victim 
taken before death is admissible. 

10. Homicide- first-degree fellony murder-motion to dis- 
miss-sufficiency of evidence-armed robbery 

The trial court did not err by denying defendant's motion to 
dismiss the charge of first-degree felony murder even though 
defendant contends the evidence was insufficient to support the 
underlying felony of armed robbery, because the evidence reveals 
that: (1) defendant wanted to borrow more money from the vic- 
tim, but the victim refused the loan request; (2) the fatal blows to 
the victim's skull, the taking of the  wallet, and the discarding of 
evidence occurred in an unbroken transaction after the victim 
turned his back to defendant; and (3) the particular point in this 
sequence where the robbery occurred is immaterial when the 
death and the taking are so connected as to form a continuous 
chain of events. 

11. Criminal Law-  prosecutor':^ argument-defendant's exer- 
cise of right not to testify 

The trial court did not err in a capital first-degree murder 
prosecution by allegedly allowing the prosecutor to improperly 
comment during closing arguments on defendant's exercise of his 
right not to testify at trial, because: (1) the prosecutor did not 
directly implicate defendant's right not to testify, but instead the 
prosecutor attempted to dem~onstrate to the j u ~ y  that defense 
counsel's argument that the murder was not premeditated could 
not explain either defendant% statement to the police or the 
nature of defendant's attack on the victim; (2) even assuming 
the prosecutor's rhetorical question about why defendant moved 
the victim's body can be perceived as touching on defendant's 
decision not to testify, the trial court did not commit error by fail- 
ing to intervene ex mero motu; and (3) the prosecutor's state- 
ments that the State's case was uncontradicted is not an improper 
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comment on defendant's failure to testify since contradictions in 
the State's evidence, if such existed, could have been shown by 
the testimony of others or by cross-examination of the State's 
witnesses themselves. 

12. Criminal Law- prosecutor's argument-biblical arguments 
The trial court did not err by failing to intervene ex mero 

motu in a capital first-degree murder prosecution during the 
prosecutor's biblical arguments, because the prosecutor did not 
argue that the Bible commanded a guilty verdict, but instead 
analogized the murder of Abel by Cain to the case at bar to 
emphasize the importance of the evidence derived from the 
victim's blood and to point out that the blood "spoke" after the 
victim had been silenced. 

13. Criminal Law- prosecutor's argument-defendant failed 
to corroborate defense 

The trial court did not abuse its discretion in a capital first- 
degree murder prosecution by failing to sustain defendant's 
objection to the prosecutor's argument that defendant did not 
call a dentist to corroborate his defense that the victim caused 
defendant considerable pain by slapping defendant on the cheek 
when defendant had a toothache, because the prosecutor may 
argue that a defendant failed to produce a witness or other testi- 
mony to refute the State's case. 

14. Criminal Law- prosecutor's argument-voluntary 
manslaughter 

The trial court did not err in a capital first-degree murder 
prosecution by failing to intervene ex mero motu during the pros- 
ecutor's argument concerning the trial court's submission of 
voluntary manslaughter, because: (1) the challenged argument 
correctly stated that voluntary manslaughter did not include the 
element of malice; (2) the prosecutor was arguing his theory of 
the case and asking the jury to reject any interpretation of the evi- 
dence that would allow it to return a verdict of guilty of voluntary 
manslaughter; and (3) the jury was notified that the attorneys' 
arguments were only advocacy while the trial court supplied 
the law. 
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15. Sentencing- aggravating circumstances-felony involving 
the use or threat of violence to the person-testimony of 
rape victim 

The trial court did not commit error or plain error in a capi- 
tal first-degree murder sentencing proceeding by permitting a 
State's witness to testify to prior events surrounding her attack 
and rape by defendant in support of the submission of the 
N.C.G.S. d 15A-2000(e)(3) aggravating circumstance that defend- 
ant had been previously convicted of a felony involving the use or 
threat of violence to the person, because: (1) the State is entitled 
to present witnesses in the penalty phase of the trial to prove the 
circumstances of prior convictions and is not limited to the intro- 
duction of evidence of the recorld of conviction; (2) the witness's 
testimony that defendant's friends told her to do what defendant 
said while he was attempting to remove her clothes based on the 
fact that defendant was crazy was not hearsay since it was 
offered to explain the effect of the words on the victim; (3) the 
testimony was not too vivid or disturbing to be unfairly prejudi- 
cial, and the evidence was adm~ssible to illuminate the circum- 
stances surrounding the prior violent felony committed by 
defendant; (4) the trial court was not required to strike the testi- 
mony that the witness was extremely bitter with defendant since 
it merely pointed out that defendant's question was accurate in 
assuming that the witness was embittered but was inaccurate as 
to the reason; and (5) the witness was not claiming to have testi- 
fied as to the objective truth. 

16. Criminal Law- prosecutor's argument-improper state- 
ment that defendant requested mitigating circumstance of 
no significant history of prior criminal activity 

The trial court did not err In a capital first-degree murder 
sentencing proceeding by allowing the prosecutor to improperly 
comment during closing arguments that defendant requested 
the submission of the N.C.G.S. Q 15A-2000(f)(l) mitigating cir- 
cumstance that defendant has no significant history of prior 
criminal activity when defendant specifically requested that the 
(fj(1) mitigator not be submitted, because: (1) the prosecutor 
immediately corrected himself during his argument by stating 
that the trial court would present the mitigating circumstance to 
the jury; and (2) any misunderstanding was cured when the trial 
court instructed that the defendant did not seek this mitigating 
circumstance. 
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Criminal Law- prosecutor's argument-facts outside the 
record 

The trial court did not err in a capital first-degree murder sen- 
tencing proceeding by failing to intervene ex mero motu when 
the prosecutor allegedly argued facts outside the record includ- 
ing statements that there was no evidence that the victim slapped 
defendant and that the victim probably could have lived but 
defendant did not know that, because: (1) the first statement 
about the lack of evidence may be read as pointing out that 
defendant's statement that the victim slapped him was uncorrob- 
orated; and (2) the second statement was only a passing com- 
ment made in a lengthy argument, and even if defendant had 
objected, it had no prejudicial effect. 

18. Criminal Law- prosecutor's argument-race 
The trial court did not err in a capital first-degree murder sen- 

tencing proceeding by failing to intervene ex mero motu during 
the prosecutor's closing argument concerning whether the 
Hispanic victim and his family could receive justice in Sampson 
County because the argument was not designed to generate an 
issue of race in the trial but instead sought to remind the jury of 
the victim's humanity despite the victim's social status and mod- 
est economic means. 

19. Criminal Law- prosecutor's argument-misstatements of 
law 

The trial court did not err in a capital first-degree murder sen- 
tencing proceeding by allegedly allowing the prosecutor to mis- 
state the law during his closing arguments including statements 
that mitigating circumstances were synonymous with excuses, 
that fewer than all jurors could find an aggravating circumstance, 
that the jury could return a death sentence based solely on the 
aggravating circumstances, that misrepresented the significance 
of Issue Three, and that the jury it had already found an aggra- 
vating circumstance of pecuniary gain based on its conviction of 
defendant for armed robbery during the guilt-innocence phase, 
because: (1) the statements made by the prosecutor, while not 
technically correct, were not so misleading that the trial court 
erred by failing to intervene ex mero motu; (2) any misstatements 
of law by the prosecutor were cured by proper instructions given 
by the trial court when it charged the jury; and (3) the prosecu- 
tor's statement that armed robbery "is" pecuniary gain was not so 
wide of the mark as to constitute reversible error. 
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20. Criminal Law- prosecutor's argument-voice and con- 
science o f  community 

The trial court did not abuse its discretion in a capital first- 
degree murder sentencing proceeding by allegedly allowing the 
prosecutor to argue that the jury's accountability to its commu- 
nity should lead it to vote for death, because: (1) the prosecutor 
properly argued to the jury that it was the voice and moral con- 
science of the community without suggesting that the jury lend 
an ear to the community; (2) 1;he prosecutor urged the jury to 
remember that the final responsibility for the case rested with the 
jury; and (3) the prosecutor did not contend that the community 
demanded defendant's execution but instead asked the jury not 
to do itself and the community the disservice of returning a rec- 
ommendation of life imprisonment. 

Criminal Law- prosecutor's argument-defendant killed 
victim t o  eliminate witness 

The trial court did not err in a capital first-degree murder sen- 
tencing proceeding by allowing the prosecutor to argue that 
defendant killed the victim to eliminate him as a witness, because 
the prosecutor's comments on efforts arguably made by defend- 
ant to escape successfully and enjoy the use of the stolen money 
were not so grossly improper to require the court to intervene 
ex mero motu when the robbery and the infliction of mortal 
wounds to the victim were intertwined parts of a continuous 
transaction. 

22. Sentencing- victim's good character-impact of crime on 
victim's family 

The trial court did not err in a capital first-degree murder sen- 
tencing proceeding by admitting the State's evidence and argu- 
ment concerning both the victim's good character and the impact 
of the crime on the victim's family, because: (I) the testimony 
from the victim's wife and the victim's brother fell squarely within 
the reach of N.C.G.S. Q 15A-833 and was not so prejudicial that it 
made the trial fundamentally unfair; and (2) N.C.G.S. 9: 15A-833 
permits introduction of victim-iimpact evidence at sentencing and 
although it may have been preferable for the prosecutor to fore- 
cast that defendant's lawyer would argue that the jury should not 
consider such evidence, rather than it could not, it is not imper- 
missible for one side to attempt in argument to address the antic- 
ipated arguments of the opposi1;ion. 
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23. Sentencing- aggravating circumstances-murder espe- 
cially heinous, atrocious, or cruel 

The trial court did not err in a capital first-degree murder sen- 
tencing proceeding by submitting the N.C.G.S. § 15A-2000(e)(9) 
aggravating circumstance that the murder was especially 
heinous, atrocious, or cruel, because: (1) defendant borrowed 
money from the victim to support a drug habit and struck the vic- 
tim on the head fourteen times when the victim refused a second 
request to borrow money that same night; (2) at least half of the 
fourteen wounds penetrated the victim's skull; (3) while a pathol- 
ogist testified that two of the wounds were considered significant 
injuries to the victim's head that would likely instantly incapaci- 
tate the victim, defendant's statement suggested that the victim 
did not die immediately; and (4) viewed in the light most favor- 
able to the State, the murder was violent and depraved. 

24. Sentencing- mitigating circumstances-no significant his- 
tory of prior criminal activity 

The trial court did not err in a capital first-degree murder sen- 
tencing proceeding by submitting the N.C.G.S. § 15A-2000(f)(l) 
mitigating circumstance that defendant has no significant history 
of prior criminal activity even though defendant's prior criminal 
record consists of a 1984 conviction for rape, because: (I) the 
presence of some evidence of a defendant's prior violent criminal 
activity does not preclude submission of the (f)(l) mitigator; (2) 
a defense expert testified that defendant had no significant his- 
tory of prior criminal activity and that defendant's behavior on 
the night of the alleged crime was out of character for him; and 
(3) defendant sought during cross-examination of the rape victim 
to convince the jury that the victim's version of the events was 
not believable. 

25. Sentencing- aggravating circumstances-mitigating cir- 
cumstances-no significant history of prior criminal activ- 
ity-prior violent felony 

Although defendant contends the trial court erred in a capital 
first-degree murder sentencing proceeding by submitting both 
the N.C.G.S. 3 15A-2000(f)(l) mitigating circumstance that 
defendant has no significant history of prior criminal activity and 
the N.C.G.S. 15A-2000(e)(3) aggravating circumstance that 
defendant had been previously convicted of a felony involving 
the use or threat of violence to the person, our Supreme Court 
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has consistently held that the :submission of both of these cir- 
cumstances is proper. 

26. Sentencing- mitigating ci~rcumstances-nonstatutory- 
defendant's good reputation in community 

The trial court did not err in a capital first-degree murder sen- 
tencing proceeding by failing to submit defendant's proposed 
nonstatutory mitigating circun~stance concerning defendant's 
good reputation in the community in which he lives, because: (1) 
defendant's eight character witnesses who presented evidence of 
laudable personal characteristics and specific instances of good 
conduct did not address defendamt's actual reputation in the com- 
munity; and (2) even assuming the trial court did err, the error 
was harmless beyond a reasonalde doubt since the court submit- 
ted two mitigating circumstances relating to defendant's charac- 
ter evidence and the jury was not prevented from considering 
defendant's mitigating evidence. 

27. Sentencing- mitigating ci~~cumstances-nonstatutory- 
defendant a responsible praiseworthy worker-failure to 
give peremptory instruction 

The trial court did not err in a capital first-degree murder sen- 
tencing proceeding by failing to peremptorily instruct on the non- 
statutory mitigating circumstance that defendant was a responsi- 
ble praiseworthy worker who supervisors relied on, because the 
evidence of this circumstance was controverted by: (1) testimony 
by one of defendant's supervisors that defendant was given a 
leave of absence to attend a drug-treatment center; and (2) testi- 
mony by a defense expert that defendant's chronic alcohol abuse 
caused him to lose a number of jobs. 

28. Sentencing- mitigating circumstances-nonstatutory- 
defendant a productive member of U.S. Army-failure to 
give peremptory instruction 

The trial court did not err in ,a capital first-degree murder sen- 
tencing proceeding by failing to peremptorily instruct on the non- 
statutory mitigating circumstance that defendant was a produc- 
tive member of the U.S. Army, because: (I) although defendant 
was a competent soldier and rleceived an honorable discharge 
during his first term of enlistment, he was convicted of rape dur- 
ing his second term and dishonorably discharged; and (2) the trial 
court provided a peremptory instruction as to the related non- 
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statutory mitigating circumstance that defendant was honorably 
discharged from the United States Army. 

29. Sentencing- mitigating circumstances-inability to appre- 
ciate criminality of conduct or to conform to law-failure 
to give peremptory instruction 

The trial court did not err in a capital first-degree murder sen- 
tencing proceeding by failing to peremptorily instruct on the 
N.C.G.S. 5 15A-2000(f)(6) mitigating circumstance that defend- 
ant's capacity to appreciate the criminality of his conduct or to 
conform his conduct to the requirements of the law was 
impaired, because: (1) the testimony of an expert witness 
who has prepared an analysis of a defendant in preparation for 
trial lacks the indicia of reliability based on the self-interest 
inherent in obtaining appropriate medical treatment; and (2) in 
light of the defense expert's reservations and the inconsistencies 
between defendant's statements, it cannot be said that this cir- 
cumstance was supported by uncontroverted and manifestly 
credible evidence. 

30. Sentencing- mitigating circumstances-nonstatutory- 
alcohol abuse by mother and family members-failure to 
give peremptory instruction 

The trial court did not err in a capital first-degree murder sen- 
tencing proceeding by failing to peremptorily instruct on the non- 
statutory mitigating circumstance that defendant's mother 
abused alcohol as did other family members, because in light of 
defendant's family ties with the witnesses and the lack of specific 
evidence as to defendant's contact with the drinking, it cannot be 
said that uncontroverted and manifestly credible evidence 
existed to support a peremptory charge as to this circumstance. 

1. Sentencing- mitigating circumstances-nonstatutory- 
defendant exposed to violence among family members as a 
child-failure to give peremptory instruction 

The trial court did not err in a capital first-degree murder sen- 
tencing proceeding by failing to peremptorily instruct on the non- 
statutory mitigating circumstance that defendant was exposed to 
violence among family members as a child, because the family 
relationship between defendant and the witnesses and the uncer- 
tainties expressed in their testimony reveals that there was not 
the requisite manifest credibility to require a peremptory instruc- 
tion on this circumstance. 
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32. Sentencing- mitigating circumstances-nonstatutory- 
defendant witnessed mother returning home with men in 
drunken state-failure to give peremptory instruction 

The trial court did not err in a capital first-degree murder 
sentencing proceeding by failing to peremptorily instruct on the 
nonstatutory mitigating circumstance that as a child defendant 
witnessed his mother returning home with men in a drunken 
state, because: (1) the record contains no suggestion that defend- 
ant's mother would leave home to find these visitors or, having 
left home for whatever reason, would return with them; and (2) 
the instruction is ambiguous in that it could refer to the drunken 
state of either the mother or the various men. 

33. Criminal Law- prosecutor's argument-defendant's fail- 
ure to call wife to testify 

Although the trial court erred in a capital first-degree murder 
sentencing proceeding by failing to give a detailed peremptory 
curative instruction after the prosecutor improperly commented 
about defendant's failure to call his wife to testify, the error was 
not prejudicial because: (1) although the trial court failed to sus- 
tain defendant's initial objection when the prosecutor strayed 
into improper territory, the 1,rial court sustained defendant's 
renewed objection as soon as the prosecutor began to develop 
this theme and the trial court ir~structed the jury to disregard that 
argument; (2) evidence of defendant's guilt was strong and 
included a confession; and (3) defendant failed to establish under 
N.C.G.S. 5 15A-1443 that a different verdict would have resulted 
if the trial court had sustained defendant's objection more 
promptly and given a properly detailed curative instruction. 

34. Sentencing- aggravating ciircumstances-pecuniary gain- 
jury instructions 

The trial court did not commit plain error in a capital first- 
degree murder sentencing proceeding by its instruction on the 
N. C.G.S. 5 15A-2000(e)(6) pecuniary gain aggravating circum- 
stance even though defendant contends it allowed the jury to find 
the aggravating circumstance without finding that the motive for 
the murder was pecuniary gain. 

35. Sentencing- capital-death penalty-no influence of pas- 
sion or prejudice 

The trial court did not err in a first-degree murder case by 
sentencing defendant to the death penalty even though defendant 
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contends it was imposed under the influence of passion or preju- 
dice in violation of N.C.G.S. Q 15A-2000(d)(2), because: (1) 
the prosecutor based his decision to seek the death penalty on 
the number of aggravating circumstances, the seriousness of the 
case, and the treatment of other similar cases; (2) there was no 
impropriety whatsoever in the trial judge's humane words of 
encouragement to a defendant who had just been told that he is 
going to die; and (3) the jury's failure to find twenty-five of the 
twenty-seven submitted mitigating circumstances did not demon- 
strate the jurors behaved irrationally. 

36. Sentencing- capital-death penalty proportionate 
The trial court did not err in a first-degree murder case 

by sentencing defendant to the death penalty, because: (1) the 
jury found three aggravating circumstances including the 
N.C.G.S. Q 15A-2000(e)(3) prior crime of violence aggravator, 
the N.C.G.S. Q 15A-2000(e)(6) pecuniary gain aggravator, and the 
N.C.G.S. Q 15A-2000(e)(9) especially heinous, atrocious or cruel 
aggravator; (2) defendant bludgeoned the victim in the head 
numerous times, changed weapons during the course of the 
attack, and defendant acknowledged that the victim may have 
been alive after the attack but took no steps to assist the victim; 
(3) defendant instituted the attack only after the victim, who had 
already loaned defendant money once that night, refused to make 
a second loan of twenty dollars; and (4) defendant's attack began 
after the victim turned his back to defendant to resume his duties 
at work. 

Appeal as of right pursuant to N.C.G.S. Q 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Balog, J., on 12 
November 1999 in Superior Court, Sampson County, upon a jury ver- 
dict finding defendant guilty of first-degree murder. On 25 June 2001, 
the Supreme Court allowed defendant's motion to bypass the Court 
of Appeals as to an additional judgment. Heard in the Supreme Court 
14 February 2002. 

Roy Cooper, Attorney General, by William N. Farrell, Jr., Senior 
Deputy Attorney General; John G. Barnwell, Assistant Attorney 
General; and Ellen Scouten, Special Deputy Attorney General, 
for the State. 

Staples Hughes, Appellate Defender, by Daniel R. Pollitt, 
Assistant Appellate Defender, for defendant-appellant. 
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EDMUNDS, Justice. 

Defendant was indicted for first-degree murder and robbery with 
a dangerous weapon. The trial began on 1 November 1999, and 
defendant was found guilty of first-degree murder under felony mur- 
der rule and guilty of robbery with a dangerous weapon. At defend- 
ant's capital sentencing proceeding, the jury found that the mitigating 
circumstances were insufficient to outweigh the aggravating circum- 
stances and recommended a sentence of death. On 12 November 
1999, the court entered judgment lmposing a death sentence for the 
first-degree murder conviction while arresting judgment on the con- 
viction for armed robbery. 

Both defendant, Iziah Barden, and the victim, Felipe Resendiz, 
were employed by Master Casings, a business located in Clinton, 
North Carolina. Defendant was a rnachine operator, while the victim 
was a contract worker who cleaned the equipment in the evenings. 
The victim's responsibilities often required that he work until 1:00 or 
2:00 a.m., and he would close the business when he left. 

Friday, 27 March 1998, was a payday at Master Casings. Around 
430 that afternoon, the victim cashed his paycheck at a bank, then 
began work at the plant at 6:00 p.m. He was still on the job when the 
plant janitor left the building at 10:30 p.m. 

The next morning, two workers found the lifeless victim lying 
facedown in the plant. They observed obvious wounds to the back of 
his head and saw that his back pocket had been pulled inside out. 
Investigators found a stainless-steel paddle inside a bin near the 
body. A small amount of blood wars on the paddle's blade. An autopsy 
revealed that the victim had been struck on the head fourteen times. 
The evidence indicated that the victim's assailant used different 
implements because some injuries were caused by an instrument 
with a sharp edge, while others were caused by an object with a 
round striking surface. The victim's skull had been exposed by the 
blows and was fractured in several places. The cause of death was 
determined to be severe blunt-force trauma to the head. 

On 5 April 1998, defendant was questioned by Detective Edward 
McClain of the Clinton Police Department. Detective McClain went to 
Master Casings, where defendant was working, and asked to speak 
with him. The detective identified himself, explained that he was 
investigating the victim's death, and asked defendant to accompany 
him to the police station. He told defendant that he was not under 
arrest and did not have to come, but stated that he would appreciate 
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defendant's help. Defendant agreed and drove separately to the 
police station in his own vehicle. He went to the detective's office, 
where the detective reminded defendant that he was not under arrest 
and did not advise defendant of his rights pursuant to Miranda v. 
Arizona. Defendant made a statement that was not incriminating. 

After defendant completed this statement, the detective noticed a 
substance that appeared to be blood on the sole of one of defendant's 
shoes. When the detective told defendant that there might be evi- 
dence on the shoe and asked if he could examine it, defendant con- 
sented and handed over both shoes. The detective seized the shoes 
after taking a closer look, and defendant was allowed to leave the 
police station wearing slippers provided by the police. Later analysis 
of the shoe revealed that the stain was indeed blood and that DNA 
from the blood matched DNA from the victim. 

On 10 April 1998, the manager of a construction company con- 
ducted a predemolition inspection of a small building near the Master 
Casings plant. When he saw a bag that appeared to contain clothing 
and a billfold, he called the police. Responding officers found that the 
bag held bloody Master Casings uniform trousers with defendant's 
name on the waistband, a billfold containing the victim's driver's 
license, and a sledgehammer. DNA analysis established that the blood 
on the steel paddle at Master Casings, the blood on the uniform 
trousers, and the blood found on the sledgehammer all came from 
the victim. 

On 16 April 1998, investigators from the North Carolina State 
Bureau of Investigation and the Clinton Police Department returned 
to Master Casings and asked to speak with defendant. As before, 
defendant was told he was not under arrest and was allowed to drive 
his own car to the office of the SBI agent. There, the investigators 
again informed defendant he was not under arrest and did not advise 
him of his Miranda rights. 

Although defendant at first denied any involvement in the vic- 
tim's death, upon further questioning he confessed. He told the inves- 
tigators that on 27 March 1998 he had been smoking crack cocaine at 
a house near Master Casings. He knew the victim would be working 
late, so around 11:OO p.m., he went to the plant to borrow money from 
the victim. The victim loaned him $20.00, which he used to purchase 
additional crack cocaine. After smoking that crack, defendant 
remained unsatisfied, so around 1:00 a.m. on 28 March 1998, he 
returned to Master Casings to borrow more money from the victim. 
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According to defendant, when he made the request, the victim 
responded with some words in Spimish that he did not understand, 
followed by the word "black." Defendant assumed that the victim had 
insulted him, but before he could react, the victim slapped him on his 
left cheek. Defendant said that he then was suffering from a 
toothache, so the slap had been pairticularly painful. 

As the victim returned to his work, defendant said he saw a small 
sledgehammer on top of a machine. He picked it up and approached 
the victim from behind. Defendant said he struck the victim on the 
back of the head with the hammer three or four times. Defendant said 
the victim appeared to be trying to reach something, which he 
thought might be a weapon, in his front pocket. The victim fell, and 
defendant continued to hit him on the head with the hammer. The vic- 
tim was still moving slightly and mumbling as defendant removed the 
victim's wallet from his back pocket. Defendant said he changed his 
trousers because they were bloody and took $180.00 from the victim's 
wallet. He put his pants, the now-empty wallet, and the sledgeham- 
mer in a bag that he left near some railroad tracks. After defendant 
completed this statement, the investigators allowed him to depart. He 
was arrested approximately two hours later. 

PRETRIAL ISSUES 

Defendant raises two issues pertaining to the pretrial proceed- 
ings in his case. First, defendant argues that the trial court erred in 
denying his motion to suppress evidence of statements he made to 
police on 5 April 1998 and 16 April 1998 and in allowing the subse- 
quent admission of those statements into evidence at trial. Second, 
defendant contends the trial court improperly admitted evidence 
derived from the pair of shoes seized from him on 5 April 1998. We 
address these arguments seriatim. 

In his motion to suppress the statements, defendant argued 
they were inadmissible because he was not given Miranda warnings 
prior to the allegedly custodial interrogations during which he made 
the statements. See Miranda v. .4rizona, 384 U.S. 436, 444-45, 16 
L. Ed. 2d 694, 706-07 (1966). In addition, defendant argued that the 
statements were involuntary and taken in violation of his federal and 
state constitutional rights. The trial court held a pretrial hearing on 
the motion to suppress on 21 October 1999. After hearing evi- 
dence, the trial court concluded that the statements were voluntarily 
given by defendant at a time when he was not in custody, and denied 
the motion. 



332 I N  THE SUPREME COURT 

STATE v. BARDEN 

[356 N.C. 316 (2002)l 

On appeal, defendant again raises these issues as to his state- 
ments. In addition, defendant contends the admission of these 
statements was plain error. 

We note at the outset that defendant did not object at trial to the 
introduction of evidence regarding either the 5 April 1998 statement 
or the 16 April 1998 statement, nor did he object to evidence derived 
from his shoes. We have previously held that a pretrial motion to sup- 
press evidence is not sufficient to preserve for appellate review the 
issue of whether the evidence was properly admitted if the defendant 
fails to object at the time the evidence is introduced at trial. State v. 
Golphin, 352 N.C. 364, 405, 533 S.E.2d 168, 198-99 (2000), cert. 
denied, 532 U.S. 931, 149 L. Ed. 2d 305 (2001); State v. Ha,yes, 350 
N.C. 79, 80, 511 S.E.2d 302, 303 (1999) (per curiam). Nevertheless, 
because these issues raise important constitutional questions in the 
context of a capital case, we will address defendant's contentions 
pursuant to Rule 2 of the North Carolina Rules of Appellate 
Procedure. 

[I] We first consider whether the trial court erred in denying defend- 
ant's motion to suppress his statements. Defendant contends that he 
gave each statenlent during a custodial interrogation, without notice 
of his Mirnnda rights. The applicable standard in reviewing a trial 
court's determination on a mot,ion to suppress is that the trial court's 
findings of fact "are conclusive on appeal if supported by competent 
evidence, even if the evidence is conflicting." State v. Eason, 336 N.C. 
730, 745, 445 S.E.2d 917, 926 (1994), cert. denied, 513 US. 1096, 130 
L. Ed. 2d 661 (1995). Any conclusions of law reached by the trial 
court in determining whether defendant was in custody "must be 
legally correct, reflecting a correct application of applicable legal 
principles to the facts found." State v. Fernandex, 346 N.C. 1, 11, 484 
S.E.2d 350, 357 (1997). 

At the 21 October 1999 suppression hearing, the trial court made 
the following pertinent findings of fact: 

3. That during the investigation, Detective McClain received 
information that the defendant was possibly involved in the 
homicide. 

4. That as a result, on April 5, 1998, Detective McClain went to 
the defendant's place of work, the Master Casing factory, to 
attempt to interview the defendant. 
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5. That at Master Casing, Detective McClain asked to speak with 
the defendant and the defendant's employer summoned him to 
the front office. 

6. That in the office, Detective McClain identified himself to the 
defendant as a Clinton Police Officer and that he was investi- 
gating the death of Felipe Resendiz. 

7. That Detective McClain asked the defendant to accompany 
him to the Clinton Police Department. 

8. [That] Detective McClain advised the defendant that he was 
not under arrest, that the Detective would appreciate his help, 
and the defendant did not have to come with him. 

9. That the defendant did agree to accompany Detective McClain 
to the Clinton Police Department for an interview. 

10. That Detective McClain left in his vehicle first and the 
defendant followed in his own vehicle. 

11. That Detective McClain and the defendant went to Detective 
McClain's office at the Clinton Police Department and sat 
down in the office with the door open. 

12. That Detective McClain again advised the defendant that he 
was investigating the death of Felipe Resendiz and he 
believed the defendant had information about that matter 
and the detective would appreciate the defendant giving him 
that information. 

13. That [McClain] advised the defendant again that he was not 
under arrest, that he was free to leave at any time. 

14. That the defendant was with Detective McClain on this occa- 
sion no more than one hour and did give a statement, how- 
ever, it was not incriminating. 

15. That the defendant did not receive any Miranda warnings 
during this interview process. 

16. That the Court finds as a fact that [defendant] was not in cus- 
tody and that a reasonable person in [defendant's] circum- 
stances would believe that he was not in custody and was 
free to go. 

17. That after the statement of the defendant was obtained, . . . 
he was allowed to go to the bathroom unaccompanied, after 
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which, he came back to Detective McClain's office on his 
own. 

18. That Detective McClain observed what he believed to be 
blood on the outside of the sole of the defendant's shoes. 

19. That Detective McClain asked the defendant if he could look 
at the defendant's shoes, telling the defendant that he sus- 
pected that there was evidence on his shoes. 

20. That the defendant consented to allowing the officer to look 
at his shoes and took off his shoes and gave them to 
Detective McClain. 

21. That Detective McClain and Special Agent Jay Tilley of the 
State Bureau of Investigation, who had joined Detective 
McClain after the statement was obtained, examined the 
shoes, and saw what appeared to them to be blood. 

22. [That] Detective McClain then seized the shoes for submis- 
sion to the laboratory for blood and DNA analysis. 

23. That the defendant was then released and allowed to leave 
following the interview. 

24. That there were no promises or threats or any type of induce- 
ment directed to the defendant by Detective McClain or 
Agent Tilley. 

25. That Detective McClain next had contact with the defendant 
on April 6, 1998 when the defendant consented to giving 
Detective McClain a blood sample and fingerprints and 
allowed himself to be photographed. 

26. That Det,ective McClain next had contact with the defendant 
on April 16, 1998 at about 2:00 p.m. when Detective McClain 
and Special Agent John Thomas Keane of the State Bureau of 
Investigation went to the defendant's place of employment at 
Master Chsings to attempt to interview him again. 

27. That on this occasion, they went to the office and asked the 
supervisors if they could interview or speak to the defendant, 
and the defendant was again summoned to the supervisor's 
office. 

28. That Detective McClain introduced [Slpecial Agent Keane to 
the defendant. 
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29. That the officers asked the defendant if he minded speaking 
with them about the matter of the death of Felipe Resendiz 
away from the premises of Master Casings. 

30. That the officers again advised the defendant that he was not 
under arrest and that if he accompanied them for an inter- 
view that he could leave any time that he wanted to do so and 
the defendant stated that he understood. 

31. That the defendant asked again to drive himself rather than 
being driven by the officers and he was allowed to do so. 

32. That he followed the officers to the State Bureau of 
Investigation resident agent's office located on the second 
floor of the Sampson Couni;y Courthouse Annex building. 

33. That at the courthouse annex, the defendant followed the 
officers into the building and they went to the resident 
agent's office. 

34. That Special Agent Keane and Detective McClain interviewed 
the defendant in that office with the door closed, both for pri- 
vacy of their interview and to lessen noise from outside the 
office. 

35. That the officers again advised the defendant that he was 
not under arrest and that he could leave any time that he 
desired to go back to work or elsewhere and they did nothing 
to detain him and the defendant again indicated that he 
understood. 

36. That the defendant was not in custody and no reasonable per- 
son would have believed under the circumstances that he 
was not free to go. 

37. That the officers did not advise the defendant of his Miranda 
rights. 

38. That during the interview, the officers provided the defend- 
ant with a soft drink, as they had indicated to him at the 
beginning of the interview they would if he desired, and he 
was also provided cigarettes as requested. 

39. That the defendant at first denied his involvement in the 
homicide of Felipe Resencliz and later admitted that he was 
involved and did commit this homicide. 
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40. That the officers had advised the defendant that they 
believed that he was not telling the truth when he denied his 
involvement and told him that he needed to be truthful, that 
this was his opportunity to be truthful; made references to 
the defendant having been in the Army and that that was a 
respectable position and that he should be respectable and 
truthful now in making his statement. 

41. That the officers also, prior to his admission, advised the 
defendant that there was evidence and interviews that 
pointed to him being responsible for the homicide. The offi- 
cers also told the defendant that he would feel better about 
himself if he told the truth. 

42. That during this interview, the defendant was in control of his 
mental and physical faculties. 

43. That his answers were responsive to the officers' questions 
and he was cooperative and calm and not under the influence 
of any impairing substance. 

44. That after being encouraged by the officers to tell the truth 
about what had occurred, the defendant did become tearful 
and did confess to his involvement in the homicide of Felipe 
Resendiz. 

45. That after his confession, the defendant asked to go to the 
bathroom and was allowed to do so. Detective McClain 
showed the defendant where the restroom was, and then 
Detective McClain left the defendant alone at the bathroom 
and returned to the office where the interview was being con- 
ducted . . . . The defendant came back to the office some 
three to four minutes later. 

46. That this interview lasted approximately one hour. 

47. That the officers informed the defendant that he was free to 
leave, and he was at first hesitant to leave, still being upset 
from having confessed to his involvement in the homicide, 
but did soon leave in his own automobile by himself after 
calling his employer to advise that he would not be back to 
work. 

48. That the defendant had informed the officers that he wanted 
to go home, and they told him that he was free to go there or 
anywhere else. 
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49. That there were no promises, threats or inducements of any 
kind to the defendant to in~duce him to make a statement. 

Based on these findings of fact, the trial court made the following 
conclusions of law: 

1. That on April 6 [sic], 1998, the defendant voluntarily and con- 
sensually gave his shoes to Detective McClain. And that 
Detective McClain, after examining them, had probable 
cause to seize them. Under the circumstances, he could not 
return them to the defendant to obtain a search warrant 
since they could easily have been destroyed or disposed of 
by the defendant. 

2. That on April 5, 1998, the defendant voluntarily gave a 
statement to Detective McCllain when the defendant was not 
in custody. 

3. That on April 16, 1998, the defendant voluntarily gave a state- 
ment to Detective McClain and Special Agent Keane at a time 
when the defendant was not in custody. 

Both the United States Supreme Court and this Court have held 
that Miranda applies only in the s~~tuation where a defendant is sub- 
ject to custodial interrogation. Mi~.anda v. Arizona, 384 U.S. at 444, 
16 L. Ed. 2d at 706; State v. Gaines, 345 N.C. 647, 661, 483 S.E.2d 396, 
404, cert. denied, 522 U.S. 900, 139 L. Ed. 2d 177 (1997); State v. 
Phipps, 331 N.C. 427, 441-42, 418 S.E.2d 178, 185 (1992). The proper 
inquiry for determining whether a person is "in custody" for purposes 
of Miranda is "based on the totalky of the circumstances, whether 
there was a 'formal arrest or restraint on freedom of movement of 
the degree associated with a formal arrest.' " State v. Buchanan, 
353 N.C. 332, 339, 543 S.E.2d 823, 828 (2001). In this case, we must 
examine "whether a reasonable person in defendant's position, under 
the totality of the circumstances, would have believed that he was 
under arrest or was restrained in his movement to the degree as- 
sociated with a formal arrest." Id. at 339-40, 543 S.E.2d at 828; 
see also Thompson v. Keohane, 516 U.S. 99, 112, 133 L. Ed. 2d 383, 
394 (1995). 

The record shows that for both interviews, defendant voluntarily 
drove his own car to meet with pol.~ce for questioning. Defendant was 
repeatedly informed both before he agreed to talk with the investiga- 
tors and after he arrived for questioning that he was not under arrest 
and was free to leave at any time. At no point during the interaction 
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between defendant and the police was defendant ever restrained or 
confined to the degree associated with a formal arrest. At the con- 
clusion of each interview, defendant was allowed to go. As the United 
States Supreme Court has stated: 

Any interview of one suspected of a crime by a police officer will 
have coercive aspects to it, simply by virtue of the fact that the 
police officer is part of a law enforcement system which may ulti- 
mately cause the suspect to be charged with a crime. But police 
officers are not required to administer Miranda warnings to 
everyone whom they question. Nor is the requirement of warn- 
ings to be imposed simply because the questioning takes place in 
the station house, or because the questioned person is one whom 
the police suspect. 

Oregon v. Mathiason, 429 U.S. 492, 495, 50 L. Ed. 2d 714, 719 (1977); 
see also State v. Gaines, 345 N.C. at 662, 483 S.E.2d at 405. Although 
defendant cites an instance where the door to one of the interview 
rooms was closed, no single factor is necessarily controlling when we 
consider the totality of the circumstances. See, e.g., State v. Bone, 
354 N.C. 1, 11, 550 S.E.2d 482, 489 (2001) ("[Wle have noted that an 
individual's voluntary agreement to accompany law enforcement offi- 
cers to a place customarily used for interrogation does not constitute 
an arrest."), cert. denied, 535 U.S. 940, 152 L. Ed. 2d 231 (2002); State 
v. Daughtrg, 340 N.C. 488, 504-07, 459 S.E.2d 747, 754-56 (1995) (the 
defendant held not to be in custody when the defendant agreed to 
accompany the police to the station for questioning; was told that he 
was not under arrest and could leave at  any time; was not handcuffed 
or restrained; and was questioned at the police station by officers, 
who at one point closed the door for privacy), cert. denied, 516 US. 
1079, 133 L. Ed. 2d 739 (1996); State v. Medlin, 333 N.C. 280,291,426 
S.E.2d 402,407 (1993) (the defendant held not to be in custody when 
he was escorted to police station bathroom, was told he could leave 
at any time, and was in presence of officers at all times); State v. 
Phipps, 331 N.C. at 442-45, 418 S.E.2d at 185-87 (the defendant held 
not to be in custody where he voluntarily went to the station to talk 
with investigators when asked by the police, was not arrested, was 
allowed to return home, and later agreed to take a polygraph exami- 
nation). We hold that, based upon the totality of the circumstances, a 
reasonable person in defendant's position would not have believed 
that he was under arrest or that he was restrained to a degree that 
would cause him to believe he was forn~ally arrested. We agree with 
the trial court's findings of fact and conclusions of law that defendant 
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was not "in custody" when he made statements on 5 April and 16 
April 1998, and therefore, the police were not required to give 
Miranda warnings. 

[2] We next consider whether the trial court erred in denying de- 
fendant's motion to suppress his statements based upon defendant's 
contention that they were not voluntary. Defendant argues that cir- 
cumstances of the 5 April 1998 and 16 April 1998 interrogations, 
viewed either together or separately, had a coercive impact on 
defendant that rendered his statements involuntary. 

A statement is admissible if it "was given voluntarily and under- 
standingly." State v. Schneider, 306 N.C. 351, 355, 293 S.E.2d 157, 160 
(1982). The determination of whether defendant's statements are vol- 
untary "is a question of law and is fully reviewable on appeal." State 
v. Greene, 332 N.C. 565, 580, 422 S.E.2d 730, 738 (1992). The appro- 
priate test is one "in which the court looks at the totality of the cir- 
cumstances of the case in determining whether the confession was 
voluntary." State v. Jackson, 308 N.C. 549, 581, 304 S.E.2d 134, 152 
(1983). Factors that are considered include 

whether defendant was in custody, whether he was deceived, 
whether his Miranda rights were honored, whether he was held 
incommunicado, the length of the interrogation, whether there 
were physical threats or shows of violence, whether promises 
were made to obtain the confession, the familiarity of the declar- 
ant with the criminal justice system, and the mental condition of 
the declarant. 

State v. Hardy, 339 N.C. 207, 222, 451 S.E.2d 600, 608 (1994). 

Applying the above factors to the instant case, we agree with the 
trial court's conclusion of law that defendant's statements were vol- 
untary. Although there is no need to cite again the evidence discussed 
above, we note that additional factors from the record support the 
trial court's findings. During one of the interviews, defendant was 
offered drinks and cigarettes. He was allowed to use the rest room 
without being escorted by an officer. At no point during either ses- 
sion was defendant restrained or handcuffed. Neither interview was 
prolonged. The record is devoid of any suggestion of physical threats 
to or pressure exerted on defendant to obtain a statement. Therefore, 
we hold that, based upon the tota1il;y of the circumstances, defendant 
gave the statements voluntarily. In light of this holding, we also hold 
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that the trial court did not commit plain error by admitting defend- 
ant's statements. 

[3] Next, defendant argues that the trial court erred when it denied 
his pretrial motion to suppress evidence derived from his shoes, 
which were obtained by police during the 5 April 1998 interview. 
Defendant contends the evidence was inadmissible because it consti- 
tuted a warrantless seizure of his property unsupported by either 
probable cause or exigent circumstances. Although defendant did not 
object to the introduction of this evidence at trial, as with defendant's 
statements, we will address defendant's constitutional arguments 
pursuant to Rule 2 of the North Carolina Rules of Appellate 
Procedure. 

The record reveals that during the interrogation, Detective 
McClain observed what he believed to be blood on the outside sole of 
defendant's right shoe. When Detective McClain asked defendant if 
he could look at his shoes, defendant replied "sure" and gave them to 
the detective. Detective McClain packaged the shoes for crime analy- 
sis and explained to defendant "[tlhat there was possibly blood on 
[defendant's] shoes and [that he] wanted to either prove or disprove 
either [defendant's] involvement or . . . not . . . in this matter." 
Detective McClain gave defendant a pair of slippers to wear home. 

At the conclusion of the suppression hearing, the trial court made 
the extensive findings of fact and conclusions of law quoted above 
and denied defendant's motion to suppress. Our review of a denial of 
a motion to suppress by the trial court is "limited to determining 
whether the trial judge's underlying findings of fact are supported by 
competent evidence, in which event they are conclusively binding on 
appeal, and whether those factual findings in turn support the judge's 
ultimate conclusions of law." State v. Cooke, 306 N.C. 132, 134, 291 
S.E.2d 618, 619 (1982). 

After a careful review of the record, we hold that the trial court's 
conclusions of law were correct. As a general rule, " '[a] governmen- 
tal search and seizure of property unaccompanied by prior judicial 
approval in the form of a warrant is per se unreasonable unless the 
search falls within a well-delineated exception to the warrant require- 
ment.' " State v. Hardy, 339 N.C. at 226, 451 S.E.2d at 610 (quoting 
State v. Cooke, 306 N.C. at 135, 291 S.E.2d at 620). 

Consent, however, has long been recognized as a special situa- 
tion excepted from the warrant requirement, and a search is not 
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unreasonable within the meaning of the Fourth Amendment 
when lawful consent to the :search is given. Schneckloth v. 
Bustamonte, 412 U.S. 218, 36 L. Ed. 2d 854 (1973). For the war- 
rantless, consensual search to pass muster under the Fourth 
Amendment, consent must be giwen and the consent must be vol- 
untary. Id.  at 222, 36 L. Ed. 2d at 860. Whether the consent is vol- 
untary is to be determined from the totality of the circumstances. 
Id .  at 227, 36 L. Ed. 2d at 863. 

State v. Smith, 346 N.C. 794, 798, 4138 S.E.2d 210, 213 (1997). 

In this case, the totality of the circumstances fully supports the 
trial court's conclusion that defendant voluntarily gave his shoes to 
the police. Defendant was neither placed in a coercive environment 
where he surrendered the shoes to the officers involuntarily nor sub- 
jected to duress to the point that defendant felt he had no other 
meaningful choice. As we have held above, a reasonable person in 
defendant's position would not have believed that he was under 
arrest. Just as defendant voluntariljr drove to the interview sites and 
gave statements concerning the murder, he voluntarily gave up his 
shoes without compulsion or coerc Ion. 

Although the State cites our decision in State v. Bone, 354 N.C. at 
8-9, 550 S.E.2d at 487, that case is distinguishable from the case at bar 
despite a number of factual similarities. In Bone, this Court held that 
the trial court properly allowed evidence of shoes seized from the 
defendant based upon the theories of plain view coupled with exigent 
circumstances and of search incident to a lawful arrest. Id .  When 
asked to give his shoes to the police, the defendant in Bone refused 
and surrendered them only after a search warrant was issued. Id.  at 
7, 550 S.E.2d at 486. In Bone, we determined that the defendant suf- 
fered a " 'restraint on freedom of movement of the degree associated 
with a formal arrest,' " such that defendant was effectively placed 
under arrest at the moment his shoes were taken from him. Id. at 12, 
550 S.E.2d at 489 (quoting State v. G'aines, 345 N.C. at 662,483 S.E.2d 
at 405). By contrast, defendant here voluntarily provided his shoes to 
the officers for inspection. Moreover, the retention of his shoes did 
not immobilize defendant because investigators gave defendant a 
pair of slippers to wear home. We hold the seizure of defendant's 
shoes was proper because defendant voluntarily consented to the 
seizure, not as a result of coercion clr arrest. This assignment of error 
is overruled. 
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JURY SELECTION 

[4] We next address issues raised by defendant pertaining to jury 
selection. Defendant argues that the trial court erred when it held 
that he had not made a pr ima facie showing of racial discrimination 
at the time he objected to the prosecutor's peremptory challenges to 
prospective jurors Baggett and Corbett. The Equal Protection Clause 
of the Fourteenth Amendment to the United States Constitution and 
Article I, Section 26 of the Constitution of North Carolina forbid the 
use of peremptory challenges for a racially discriminatory purpose. 
Batson v. Kentucky, 476 US. 79, 89, 90 L. Ed. 2d 69, 83 (1986); State 
v. Golphin, 352 N.C. at 425, 533 S.E.2d at 210. In Batson, the United 
States Supreme Court set out a three-part test to determine whether 
a prosecutor impermissibly used peremptory challenges to excuse 
prospective jurors on the basis of race, see Hernandez v. New York, 
500 U.S. 352, 358-59, 114 L. Ed. 2d 395, 405 (1991) (citing Batson v. 
Kentucky, 476 U.S. at 96-98, 90 L. Ed. 2d at 87-89), and we have 
adopted this test, State v. Lawrence, 352 N.C. 1, 13-14,530 S.E.2d 807, 
815-16 (2000), cert. denied, 531 U.S. 1083, 148 L. Ed. 2d 684 (2001). 
First, the defendant must make a prima facie showing that the pros- 
ecutor exercised a peremptory challenge on the basis of race. 
Hernandez v. New York, 500 US. at 358, 114 L. Ed. 2d at 405. If such 
a showing is made, the prosecutor is required to offer a facially valid 
and race-neutral rationale for the peremptory challenge or chal- 
lenges. Id. at 358-59, 114 L. Ed. 2d at 405. Finally, the trial court must 
decide whether the defendant has proven purposeful discrimination. 
Id. at 359, 114 L. Ed. 2d at 405. 

In the case at bar, we are concerned only with the first prong of 
this test. The record reveals that the court used a rolling system of 
jury selection. Twelve prospective jurors were seated in the jury box 
and questioned about their fitness to serve. As individuals among the 
original twelve were challenged for cause, replacements were imme- 
diately brought forward and questioned along with those remaining 
from the original panel. Once twelve prospective jurors were seated 
who had not been challenged for cause or had survived such chal- 
lenges, the prosecutor was allowed to conduct voir dire of these 
twelve and exercise peremptory challenges. Thereafter, defendant 
was permitted to question the remaining prospective jurors and exer- 
cise his peremptory challenges. 

Defendant raised a Batson objection when the prosecutor 
peremptorily excused prospective jurors Baggett and Corbett. Those 
individuals were the thirty-eighth and thirty-ninth prospective jurors 
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called forward. At that point, twelve prospective jurors had already 
been excused for cause by the court. The prosecutor had so far 
peremptorily excused five prospective jurors: one white male, one 
African-American male, two African-American females, and one 
Native American male. Prospective jurors Baggett and Corbett were 
African-Americans, and when the prosecutor peremptorily excused 
both of them, defendant raised a Ratson objection. Although the 
prosecutor argued to the court that Ihe did not believe that defendant 
had established a pr ima facie case of discrimination, he stated that 
he was prepared to explain his reasons for each peremptory chal- 
lenge. The court declined the offer of explanations, ruling: "I do find 
there . . . has not been any prima faci[e] showing of racial dis- 
crimination of the selection of the jurors, and the State will not be 
required to state reasons for prior peremptories used or these 
peremptories used. . . . But I don't feel there's any pattern thus 
far." Prospective jurors Baggett and Corbett were excused, and jury 
selection continued. 

Where the trial court rules that a defendant has failed to make a 
prima facie showing, our review is limited to whether the trial 
court erred in finding that defendant failed to make apr ima  facie 
showing, even if the State offers reasons for its exercise of the 
peremptory challenges. 

State v. Smith, 351 N.C. 251, 262, 524 S.E.2d 28, 37, cert. denied, 531 
U.S. 862, 148 L. Ed. 2d 100 (2000). In State v. Quick, 341 N.C. 141, 145, 
462 S.E.2d 186, 189 (1995), this Court set out various factors to con- 
sider in analyzing the jury selection process where a Batson chal- 
lenge is raised, including the races of the victim and the defendant, 
repeated use of peremptory challenges against minorities tending to 
establish a pattern of strikes agaimt that minority in the venire, the 
acceptance rate of prospective minority jurors by the party exercis- 
ing the questioned peremptory challenges, and so forth. Although the 
Quick factors are not exhaustive, they do provide guidance in the 
case at bar. 

Defendant is African-American, and the victim was Hispanic. 
Other than the alleged racial motivie for the exercise of his peremp- 
tory challenges that we are now scrutinizing, nothing in the record 
demonstrates or even suggests that the prosecutor expressed or 
showed any prejudice against minorities. Although he asked prospec- 
tive jurors whether the victim's Hispanic origin would be a factor in 
their deliberation, we perceive no hint of racism in questions of this 
type. Instead, it appears the questions were asked to reveal any racial 
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prejudices held by prospective jurors. In analyzing the prosecutor's 
peremptory challenges in the context of this case and this jury, we 
observe that at the point defendant raised his Batson claim, the pros- 
ecutor had already peremptorily excused five of seven eligible 
African-American prospective jurors (including prospective jurors 
Baggett and Corbett) and one Native American prospective juror. 
Thus, the prosecutor accepted only 28.6% of the eligible African- 
American prospective jurors. If the Native American prospective 
juror peremptorily excused by the prosecutor is also considered a 
minority for the purposes of this analysis, the acceptance rate of 
minorities is even lower. By contrast, the prosecutor peremptorily 
challenged only one white prospective juror out of twenty who were 
eligible to serve on the jury, for an acceptance rate of whites of 95%. 
Viewed from another perspective, at the time of defendant's Batson 
objection, the prosecutor had expended 14.3% of his peremptory 
challenges against a white prospective juror, 14.3% of his peremptory 
challenges against a Native American prospective juror, and 71.4% of 
his peremptory challenges against African-American prospective 
jurors. On the other hand, the prosecutor accepted two prospective 
African-American jurors even though he had available peremptory 
challenges. 

We emphasize that a numerical analysis of the type employed 
here is not necessarily dispositive. However, such an analysis can be 
useful in helping us and the trial court determine whether a pr ima 
facie case of discrimination has been established. State v. netcher, 
348 N.C. 292, 320, 500 S.E.2d 668, 684 (1998), cert. denied, 525 U.S. 
1180, 143 L. Ed. 2d 113 (1999). Employing such an analysis, we have 
held that a defendant failed to establish a pr ima facie case of dis- 
crimination where the minority acceptance rate was 66%, State v. 
Ross, 338 N.C. 280,285-86,449 S.E.2d 556, 561-62 (1994); 50%, State v. 
Nicholson, 355 N.C. 1, 24, 558 S.E.2d 109, 127, cert. denied, - U.S. 
-, 154 L. Ed. 2d 71 (2002); State v. Belton, 318 N.C. 141, 159-60, 347 
S.E.2d 755, 766 (1986), overruled on oth,er grounds by State v. 
Gaines, 345 N.C. 647, 483 S.E.2d 396; 40%, State v. F'letcher, 348 
N.C. at 320, 500 S.E.2d at 684; State v. Abbott, 320 N.C. 475, 481-82, 
358 S.E.2d 365, 369-70 (1987); and 37.5%, State v. Gregory, 340 N.C. 
365, 398, 459 S.E.2d 638, 657 (1995), cert. denied, 517 U.S. 1108, 134 
L. Ed. 2d 478 (1996). 

We are aware that we risk splitting hairs unduly if we attempt to 
distinguish between the 37.5% Acceptance rate of prospective minor- 
ity jurors in Gregory and the 28.6% rate here. However, we have also 
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held that "[sltep one of the Batson analysis . . . is not intended to be 
a high hurdle for defendants to cross. Rather, the showing need only 
be sufficient to shift the burden to the State to articulate race-neutral 
reasons for its peremptory challenge." State v. Hoffman, 348 N.C. 
548, 553, 500 S.E.2d 718, 722 (1998). Here, although we acknowledge 
that the issue is a close one, we hold that the trial court's conclusion 
that defendant failed to present a pr ima facie showing sufficient to 
satisfy the first prong of a Batson challenge was error. In so holding, 
we do not suggest that any improprieties actually took place during 
the jury selection. That determination is to be made upon remand, as 
detailed below. We note that the trial court demonstrated its sensitiv- 
ity to the requirements of Batson when defendant made a second 
such objection later during the jury selection. The trial court then 
found that defendant had met his prima facie burden and required 
the prosecutor to explain his peremptory challenges. 

Although we find no other potentially prejudicial error in defend- 
ant's trial, we remand this case to Superior Court, Sampson County, 
for the limited purpose of holding a hearing pursuant to Batson. On 
remand, a judge presiding over a criminal session shall give the State 
an opportunity for presenting race-neutral reasons for striking 
prospective jurors Baggett and Corbett. If the trial court finds that the 
prosecutor's explanations are not race-neutral, it shall order a new 
trial. If the trial court finds that the prosecutor's explanations are 
race-neutral, defendant shall be given the opportunity to demonstrate 
that the explanations are pretextual. If defendant is able to meet his 
burden of proving intentional disc-rimination, the trial court shall 
order a new trial, but if defendant does not meet this burden, the 
trial court shall make appropriate findings of fact and conclusions 
of law and order commitment to issue in accordance with the 
judgment entered 12 November 1999. State u. McCord, 140 N.C. App. 
634, 654, 538 S.E.2d 633, 645-46 (2000), disc. rev. denied, 353 N.C. 
392, 547 S E.2d 33, and disc. rpv. denied, 353 N.C. 392, 547 S.E.2d 
34 (2001). 

[5] Defendant raises several other issues related to jury selection. 
Defendant cites eight specific instances during jury selection that he 
claims are improper comments by the prosecutor on defendant's 
right not to testify. Defendant additionally argues that four other 
errors occurred during jury selectim: (1) the prosecution improperly 
asked prospective jurors whether they believed the death penalty is a 
necessary law, (2) the prosecuticln improperly injected into jury 
selection the issue of the victim's race, (3) the prosecution attempted 
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to establish rapport with prospective jurors, and (4) the prosecution 
made incomplete and misleading statements concerning the sentenc- 
ing phase during jury selection. 

Defendant did not raise a timely objection to any of these state- 
ments. This Court has "declin[ed] to extend application of the plain 
error doctrine to situations where a party has failed to object to state- 
ments made by the other party during jury voir dire." State v. 
Cummings, 352 N.C. 600, 613, 536 S.E.2d 36, 47 (2000), cert. denied, 
532 U.S. 997, 149 L. Ed. 2d 641 (2001). Therefore, we hold that defend- 
ant has failed to properly preserve these issues for review by this 
Court. See N.C. R. App. P. lO(b)(l). 

[6] Defendant also raises one argument pertaining to the prose- 
cutor's opening statement. Defendant claims the prosecution im- 
properly injected race into the trial when, in the first sentence of his 
opening argument, the prosecutor stated: "Felipe Resendiz, a 
Hispanic man who moved here from Mexico, left the job . . . ." 
Defendant argues that the prosecutor improperly used the victim's 
race to urge the jury to convict defendant and to pressure the jury to 
prove that it was not prejudiced against the Hispanic community. 
Because defendant failed to object to the argument, we must deter- 
mine "whether 'the remarks were so grossly improper that the trial 
court abused its discretion by failing to intervene ex mero motu.' " 
State v. Anthony, 354 N.C. 372,423, 555 S.E.2d 557, 590 (2001) (quot- 
ing State v. Mitchell, 353 N.C. 309, 324, 543 S.E.2d 830, 839, cert. 
denied, 534 U.S. 1000, 151 L. Ed. 2d 389 (2001)), cert denied, - 
U.S. -, 153 L. Ed. 2d 791 (2002). Our review of the record indicates 
that the statement was but a passing reference to the victim's ethnic 
background in a substantial opening argument. We are unable to say 
that the reference to the victim's race was improper at all, let alone 
so grossly improper that the trial court abused its discretion in failing 
to intervene. 

These assignments of error are overruled. 

GUILT-INNOCENCE PHASE 

[7] Defendant contends that the trial court erred when it admitted 
during the guilt-innocence phase of the trial the prosecution's evi- 
dence and argument pertaining to the victim's character and to victim 
impact. Defendant identifies three instances where he claims the trial 
court allowed irrelevant and inadmissible evidence. We discuss each 
incident separately. 
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The first instance concerned the testimony of the victim's 
supervisor, Billy Jacobs. At trial, Jacobs gave the following pertinent 
testimony: 

Q. Can you tell the jurors how you knew [the victim]? 

A. [The victim], he worked for me in the Plant for probably 
eight or nine months when he came back. He worked there 
before. He would go to Mexico and come back. And he was such 
a good worker, we'd hire him back. So, he was working in the 
Plant on the machines to start with and we had-we started con- 
tracting the cleaning processes of it because the inspectors was 
[sic] so bad on us that nobody--if I just hired people by the hour, 
it weren't sufficient cleaning. So- 

Q. And did [the victim] ask to do this job? 

A. Yes, sir. 

Q. Why did you allow [the victim] to have this job? 

A. Well, he said he would love to try it and [the victim] was a 
real responsible working guy amd I really had a lot of confidence 
in him that he could do it because a lot of times when the guys 
would not clean up good at naghts, I would get [the victim], his 
brothers and we would all get together and they-we would all 
get together and clean it up and they did a real good job. 

Q. All right. Mr. Jacobs, did-how would you describe work 
he did once he started doing -the contract work cleaning up the 
Master Casing[s] Plant? 

A. He did exactly what I thought he would do. He did an 
excellent job. I mean he had little write-ups. I mean, we'd have lit- 
tle minor stuff, but it [was] no real big stuff. We was [sic] really 
proud of the performance he was doing. 

Q. Now, prior to you leaving, did you have a talk with [the 
victim] in reference to-was he renting some equipment from 
you? 
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A. Yes, sir. I have a high pressure sprayer and he was renting 
that from me by the week and when he came in that Friday to 
start to work, he always paid me a hundred dollars a week for the 
rent of[] the machine. 

Q. And did he pay you a hundred dollars on this occasion? 

A. Yes, sir. 

Q. How did he pay you? 

A. Well, he reached in his back pocket and pulled out his 
wallet and he handed me a $100 bill. 

Q. Did he-what did he do with the wallet after he paid you? 

A. He put it back in his back pocket. 

Q. Mr. Jacobs, did you see any other money or were you able 
to see the contents of his wallet? 

A. No, sir, 

Q. So you don't know- 

A. Not where I was sitting from him. . . . I never had to ask 
him for it, he would always just-on Fridays, we would give him 
his check and he would go to the bank and most of the time he'd 
meet me there before we left. 

Defendant argues that this testimony was irrelevant and improperly 
admitted as evidence of the victim's good character. 

Because defendant did not object to any portion of the above tes- 
timony, we review this issue for plain error. See N.C. R. App. I? 
10(c)(4). Plain error is applied only in extraordinary cases where, 
" 'after reviewing the entire record, it can be said the claimed error is 
a "fundamental error, something so basic, so prejudicial, so lacking 
in its elements that justice cannot have been done." ' " State v. Odom, 
307 N.C. 655, 660, 300 S.E.2d 375, 378 (1983) (quoting United States 
v. McCaskill, 676 F.2d 995, 1002 (4th Cir.) (footnote omitted), cert. 
denied, 459 U S .  1018, 74 L. Ed. 2d 513 (1982)). 

Evidence is relevant if it demonstrates "any tendency to make the 
existence of any fact that is of consequence to the determination of 
the action more probable or less probable than it would be without 
the evidence." N.C.G.S. 3 8C-1, Rule 401 (2001). This Court has stated 
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that "in a criminal case every circumstance calculated to throw any 
light upon the supposed crime is admissible and permissible." State 
v. Collins, 335 N.C. 729, 735, 440 S.E.2d 559, 562 (1994). 

In this case, our examination ofthe record reveals the testimony 
was relevant to explain the particular circumstances of the crime. 
The evidence explained the victim's various duties and responsibili- 
ties and showed why he worked late nights. In addition to describing 
the victim's work habits, the testimony was relevant to describe the 
victim's payday routine as well as where and how he kept his money. 
Therefore, we hold the evidence was properly admitted. See State v. 
Dauis, 349 N.C. 1,24-26,506 S.E.2d 455,468 (1998) ("prosecution was 
properly permitted to present evidence of [victim's] temperament and 
management style in order to prove the circumstances of the crime"), 
cert. denied, 526 U.S. 1161, 144 L. Eld. 2d 219 (1999). 

[8] The next instance about which defendant complains involves the 
testimony of the victim's brother: 

Q. [Were] you familiar with, [the victim] having a wallet? 

A. Yes. 

Q. And did you see that wallet on Friday, the 27th of March? 

A. Yes. 

Q. What did he keep in his wallet other than his money? 

A. He had his license and some other identification. 

Q. Is [the victim] married? 

A. Yes. 

Q. Is his wife-where was his wife back in March of 1998? 

A. She was in Mexico. 

Q. Do you know if [the victim] sent any money to his wife 
during this time? 

A. Yes. He did send it. 

Q. Do they have any children? 

A. Yes; a girl. 

Q. How old is the girl? 

A. She's going to be seven years. 
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Q. Is his wife out here in the audience? Do you see his wife? 

A. Yes. 

Q. Can you point her out to the Court? 

A. It's the girl over there with the green sweater. 

[PROSECUTOR]: I show you State's Exhibit No. 17 and ask if 
you can look at that and if you can identify the person in that 
photo? 

INTERPRETER: It is my brother. 

Q. Is that Felipe Resendiz? 

A. It is Felipe, my brother. 

Q. And approximately how long before his death did he get 
that picture taken? 

A. It was about three months. 

As above, because defendant did not object to the testimony at trial, 
we review the testimony for plain error. See N.C. R. App. P. lO(cj(4). 
This testimony, along with the testimony of Jacobs concerning the 
victim's wallet, is relevant to explain the victim's habits in handling 
his salary. The testimony of the witness both describes the victim car- 
rying in his wallet the money received after cashing his paycheck and 
explains the reasons the victim needed cash. Consequently, the trial 
court properly allowed this evidence to be introduced at trial. 
Further, there was no error in the prosecution's asking the witness to 
identify the victim's wife and daughter at trial. The mere identifica- 
tion of the victim's wife and child does not constitute improper vic- 
tim-impact evidence. State v. Nobles, 350 N.C. 483, 499-500, 515 
S.E.2d 885, 895-96 (1999) (publication of photograph of victim's 
children to jury, along with their names and birth dates, held 
permissible). 

[9] Finally, defendant argues that the introduction of the photograph 
of the victim, taken three months before his death, constituted preju- 
dicial error. The trial court overruled defendant's timely objection 
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and admitted the photograph into evidence. After reviewing the evi- 
dence, we believe the trial court properly allowed the jury to consider 
this exhibit. The photograph was relevant in that it demonstrated the 
victim's appearance before the murder and helped establish a basis 
from which the medical examiner could testify as to the various 
wounds inflicted upon the victim. We have consistently held that, dur- 
ing the guilt-innocence phase of a trial, a photograph of the victim 
taken before death is admissible. See, e.g., State v. Goode, 341 N.C. 
513, 538-40,461 S.E.2d 631, 646-47 1(1995) (admission of a family pho- 
tograph of the victims taken before their deaths not prejudicial). 

These assignments of error are overruled. 

[I 01 Defendant argues that his first-degree felony murder conviction 
must be vacated because the evidence failed to support the underly- 
ing felony of armed robbery. At the close of the guilt-innocence phase 
of the trial, defendant moved to dismiss the murder charge based 
upon insufficiency of the evidence The trial court denied the motion 
and allowed the jury to consider whether defendant was guilty of 
first-degree murder under theories both of premeditation and delib- 
eration and of felony murder. The jury returned a verdict of guilty of 
first-degree murder on the basis of felony murder only. Defendant 
argues that the evidence showed that defendant beat the victim after 
being slapped and insulted by the victim and took the victim's wallet 
only as an "afterthought." 

A motion to dismiss on the ground of sufficiency of the evidence 
raises for the trial court the issue "whether there is substantial evi- 
dence of each essential element of the offense charged and of the 
defendant being the perpetrator olf the offense." State v. Crawford, 
344 N.C. 65, 73, 472 S.E.2d 920, 925 (1996). The existence of substan- 
tial evidence is a question of law for the trial court, which must deter- 
mine whether there is relevant evidence that a reasonable mind might 
accept as adequate to support a conclusion. State v. Vause, 328 N.C. 
231, 236, 400 S.E.2d 57, 61 (1991). "The court must consider the evi- 
dence in the light most favorable to the State and give the State the 
benefit of every reasonable inference from that evidence." State v. 
Lucas, 353 N.C. 568, 581, 548 S.E:.2d 712, 721 (2001). The evidence 
may be direct, circumstantial, or both. State v. Locklear, 322 N.C. 349, 
358,368 S.E.2d 377, 382-83 (1988). 

To survive defendant's motion to dismiss the armed robbery 
charge, the prosecution must have offered substantial evidence of 
the following: 
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(1) the unlawful taking or an attempt to take personal property 
from the person or in the presence of another (2) by use or threat- 
ened use of a firearm or other dangerous weapon (3) whereby the 
life of a person is endangered or threatened. 

State v. Beaty, 306 N.C. 491, 496, 293 S.E.2d 760, 764 (1982), over- 
ruled on other grounds by State v. White, 322 N.C. 506, 369 S.E.2d 
813 (1988); see also N.C.G.S. 8 14-87(a) (2001). Viewing all of the evi- 
dence in the light most favorable to the State, we conclude that the 
trial court did not err in denying defendant's motion to dismiss the 
armed robbery charge. Although defendant claims he was provoked, 
according to defendant's own statement, he approached the victim 
twice to borrow money. When the victim declined to make a second 
loan, defendant struck the victim several times on the head with a 
sledgehammer. After the victim fell, defendant reached into the vic- 
tim's back pocket, removed his wallet, then left the scene to clean up. 
Defendant argues the taking of the wallet after the beating was only 
an opportunistic act that fails to meet the requirements under the 
armed robbery statute. 

The evidence does not support defendant's contention. We have 
held that 

[tlhe commission of armed robbery as defined by N.C.G.S. 
5 14-87(a) does not depend upon whether the threat or use of vio- 
lence precedes or follows the taking of the victims' property. 
Where there is a continuous transaction, the temporal order of 
the threat or use of a dangerous weapon and the takings is imma- 
terial. State 21. Rasor, 319 N.C. 577, 587, 356 S.E.2d 328, 335 
[(1987)]; State v. Hope, 317 N.C. 302, 306, 345 S.E.2d 361, 364 
(1986). Further, provided that the theft and the force are aspects 
of a single transaction, it is immaterial whether the intention to 
commit the theft was formed before or after force was used upon 
the victims. State v. Fields, 315 N.C. 191, 337 S.E.2d 518 (1985). 

State v. Green, 321 N.C. 594, 605, 365 S.E.2d 587, 594, cert. denied, 
488 U.S. 900, 102 L. Ed. 2d 235 (1988). The prosecution provided sub- 
stantial evidence to support every element of armed robbery. 
Defendant wanted to borrow more money, but the victim refused the 
loan request. The fatal blows to the victim's skull, the taking of his 
wallet, and the discarding of evidence occurred in an unbroken trans- 
action after the victim turned his back to defendant. The particular 
point in this sequence where the robbery occurred is immaterial. 
"When, as here, the death and the taking are so connected as to form 
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a continuous chain of events, a taking from the body of the dead vic- 
tim is a taking 'from the person.' " State v. Fields, 315 N.C.  at 202, 337 
S.E.2d at 525. This assignment of error is overruled. 

[I 11 Defendant also argues in several assignments of error that the 
prosecutor's closing arguments to thl- jury during the guilt-innocence 
phase of his trial were improper in numerous respects. Defendant 
contends the trial court erred when it allowed the prosecutor to com- 
ment improperly on defendant's exercise of his right not to testify at 
trial. During his guilt-innocence phase closing argument, the prose- 
cutor pointed out that defendant struck the victim fourteen times, 
then made the following pertinent comments: 

[Defendant] broke [the victim's] skull out of his head. Fourteen 
times. He can't-he can't stand 14 times. You can[%] justify 14 
times, ladies and gentlemen; you can't. 

Think of what this man was going through. He had every rea- 
son to live. He had every-he had a family. He had a wife and a 
daughter. He worked, lived and breathed and ate and drank and 
had money, had good times and bad times just like every one of 
us, you and I. And he sat there and he just died on a cold slab of 
concrete; fourteen blows. 

Get him to explain 14 blo?us to you. 

[DEFENSE COUNSEL]: Objection. 

THE CO~JRT: Overruled. 

(Emphasis added.) Later during that same argument the prosecutor 
described the evidence at the scene of the killing and argued: 

What did [the evidence] tell you? Almost all the blood spots 
what? Were up or sideways or they were all only about this high 
up (demonstrating). So now, for it to be sideways, he's going to 
have to be somewhere right in here, a few feet off the ground. 
Those up ones, he's going to have to be on the ground. 

If [defendant] wasn't beating [the victim], and just slamming 
his head with this hammer while [the victim] was on the ground, 
ask him to tell you how the blood got u p  o n  this  whi te  bin- 

[DEFENSE COIJNSEL]: Objection. 

THE COURT: Overruled. 

(Emphasis added.) 
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We must determine whether the trial court erred in overruling 
defendant's objection. 

We have consistently held that counsel must be allowed wide 
latitude in the argument of hotly contested cases. He may argue 
to the jury the facts in evidence and all reasonable inferences 
to be drawn therefrom together with the relevant law so as to 
present his side of the case. Whether counsel abuses this privi- 
lege is a matter ordinarily left to the sound discretion of the trial 
judge, and we will not review the exercise of this discretion 
unless there be such gross impropriety in the argument as would 
be likely to influence the verdict of the jury. . . . It is the duty of 
the trial judge, upon objection, to censor remarks not warranted 
by the evidence or the law and, in cases of gross impropriety, the 
court may properly intervene, ex mero motu. 

State v. Covington, 290 N.C. 313, 327-28, 226 S.E.2d 629, 640 (1976) 
(citations omitted). In making our determination, we examine the full 
context in which the statements were made. State v. Lloyd, 354 N.C. 
76, 113-14, 552 S.E.2d 596, 622-23 (2001). 

Because defendant did not present any evidence during the guilt- 
innocence phase, he was entitled to both the first and the last closing 
arguments. See Gen. R. Pract. Super. and Dist. Ct. 10, 2002 Ann. R. 
N.C. 8. Our review of the relevant portions of trial transcripts reveals 
that the prosecutor was responding to contentions made by defense 
counsel during defendant's first closing argument. In defendant's ini- 
tial closing argument, his counsel argued that defendant admitted in 
his statement to police that he committed the crime but that the facts 
of the case did not amount to premeditated and deliberate murder. 
Counsel for defendant stated: 

[Defendant] does not deny that he committed this crime. . . . 
He admitted to it in his statement.. But we contend to you that it 
is not first degree murder. We contend that it was not premedi- 
tated. He did not go there intending to kill. . . . 

. . . We do deny that it's first degree murder. It's our position 
and we contend that [defendant] is guilty of voluntary 
manslaughter. 
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You heard the medical examiner get on the stand and testify 
that there may have been another weapon involved but he's not 
absolutely sure. . . . Nowhere in [defendant's] statement did he 
mention that he used another wecapon. And there again, like I said 
earlier, the State wants you to believe part of his statement but 
not all of it. 

In his argument, the prosecutor sought to rebut defendant's 
assertions that the murder was not premeditated. By stating "[glet 
him to explain 14 blows to you," the prosecutor was not remarking on 
defendant's silence but rather challenged defense counsel to explain 
in their closing argument why fourteen blows to the victim's head 
with, apparently, more than one weapon did not amount to premedi- 
tated and deliberate murder. We have stated that prosecutors "may 
comment on a defendant's failure to produce witnesses or exculpa- 
tory evidence to contradict or refute evidence presented by the 
State." State v. Reid, 334 N.C. 551, 555, 434 S.E.2d 193, 196 (1993). In 
Reid, this Court held that it was error for the prosecutor to comment 
directly on a defendant's right not to testify by stating, " 'The defend- 
ant has not taken the stand in this case.' " Id. at 554-58, 434 S.E.2d at 
196-98; see also State v. Waddell, 11 N.C. App. 577, 181 S.E.2d 737 
(1971). In the case at bar, however, the prosecutor did not directly 
implicate defendant's right not to testify. Instead, the prosecutor 
attempted to demonstrate to the jury that defense counsel's argument 
that the murder was not premeditated could not explain either 
defendant's statement to police or the nature of defendant's attack on 
the victim. 

Defendant complains the prosecutor made several improper 
"indirect" comments about defendanl,'~ failure to testify. Specifically, 
defendant points to the following arguments: 

Dr. Barr tells us he can't say for certain, and we don't know, but 
he said he believes there were two different instruments. . . . 

You saw the abrasions on the side of [the victim's] face. You 
say, "Well, what does that mean?" . . . 

Well, how did that happen? I contend to you that the evi- 
dence-the evidence is speaking to you now. Listen to what it 
says here. The evidence is telling you that [the victim] fell and 
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this was a major blow that just put him down, laid him on 
the ground, laying [sic] on his right side. And remember how 
when . . . Dr. Barr talked about the scrape marks; how that was 
consistent with him having been moved for some reason? Who 
knows what was going on in [defendant's] mind? . . . 

Why [defendant] moved him; who knows? Felipe didn't move. 
[The victin~] didn't move on his own. 

Because defendant did not object to these arguments at trial, we must 
determine whether the trial court's failure to intervene ex mero motu 
constituted an abuse of discretion. See State v. Anthony, 354 N.C. at 
423, 555 S.E.2d at 590. A " 'trial court is not required to intervene 
ex mero motu unless the argument strays so far from the bounds of 
propriety as to impede defendant's right to a fair trial.' " State v. 
Smith, 351 N.C. at 269, 524 S.E.2d at  41 (quoting State v. Atkins, 349 
N.C. 62,84, 505 S.E.2d 97, 11 1 (1998), cert. denied, 526 U.S. 1147, 143 
L. Ed. 2d 1036 (1999)). In the instant case, even assuming that the 
prosecutor's rhetorical question can be perceived as touching on 
defendant's decision not to testify, the trial court did not commit 
error by failing to intervene ex mero motu. See State v. Fletcher, 348 
N.C. at 322-23, 500 S.E.2d at 685-86 (argument about unanswered 
questions served to remind jury that it could nevertheless find 
defendant guilty beyond a reasonable doubt). 

Defendant contends that on at least three occasions, the prose- 
cutor improperly stated that the State's case was "uncontradicted." 
Again, because defendant did not object to this argument, we must 
determine whether the argument was so grossly improper that the 
trial court should have intervened ex mero motu. See State v. Lloyd, 
354 N.C. at 116, 552 S.E.2d at 624. In addressing whether it is 
improper for the prosecution to characterize a case as "uncontra- 
dicted," this Court has stated that 

[c]ontradictions in the State's evidence, if such existed, could 
have been shown by the testimony of others or by cross- 
examination of the State's witnesses themselves. Thus the prose- 
cution was privileged to argue that the State's evidence was 
uncontradicted and such argument may not be held improper as 
a comment upon defendant's failure to testify. 

State v. Smith, 290 N.C. 148, 168, 226 S.E.2d 10, 22, cert. denied, 429 
U.S. 932, 50 L. Ed. 2d 301 (1976). Based upon our review of the 
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record, we hold that the trial court did not err in failing to intervene 
ex mero motu. This assignment of error is overruled. 

[12] Defendant asserts the prosecutor improperly argued that the 
Bible endorsed a guilty verdict: 

Why did [the victim] die? It's the oldest reason in the book: 
Greed, pure and simple. [The victim] had something and [defend- 
ant] wanted it and he was determined to take it from him. 

You know, Cain killed Abel because he had something 
he wanted. He killed him because he had God's blessing; and 
he didn't like that so he killed him. It goes back to Biblical 
times. . . . 

You know what? [The victim] still speaks to us today. He's 
speaking to us right now. He's ibeen speaking to us throughout 
this whole trial. He's been telling you what happened. He's not 
only told you who killed him-. . . he's told us how he was killed. 
And you say, "How has he done that? How has [the victim] told us 
that?" His very life blood as it spewed out of his body, as it flows 
from the wounds being inflicted upon him, from his head, that 
very life blood speaks to us today. The blood that gave him life, 
speaks to you today in death. . . . 

After Cain killed Abel, God said to Cain "What has thou done? 
The voice of thy brother's blood cryest up to me from the 
ground." . . . 

The voice of [the victim], the voice of his blood, cries unto 
you from the ground. It tells you what happened here. 

There's no mistake. There's no confusion. It speaks to you 
and it says that that man, with malice in his heart, with premedi- 
tation and with deliberation and during the commission of a 
felony, a violent felony, brutally, horrifically beat his head to a 
pulp . . . . 

. . . 1 dare say, forevermore, you'll ever be able to put the 
voice of [the victim's] life blood as it cries up to you from the 
ground, ladies and gentlemen. Treat this case as it is deserving. 
Convict the defendant of first degree murder on both theories. 
Tell him, "No. We're not going to have this. This, we don't allow." 
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Defendant did not object to these statements at  trial. 
Consequently, our standard of review is whether the prosecutor's 
arguments were so grossly improper that the trial court erred in fail- 
ing to intervene ex mero motu. State v. 13nUll, 349 N.C. 428, 451, 509 
S.E.2d 178, 193 (1998), cert. denied, 528 U.S. 835, 145 L. Ed. 2d 80 
(1999). 

This Court has strongly cautioned against the use of arguments 
based on religion. 

Jury arguments based on any of the religions of the world 
inevitably pose a danger of distracting the jury from its sole and 
exclusive duty of applying secular law and unnecessarily risk 
reversal of otherwise error-free trials. Although we may believe 
that parts of our law are divinely inspired, it is the secular law of 
North Carolina which is to be applied in our courtrooms. Our trial 
courts must vigilantly ensure that counsel for the State and for 
defendant do not distract the jury from their sole and exclusive 
duty to apply secular law. 

State v. Williams, 350 N.C. 1, 27, 510 S.E.2d 626, 643 (citations omit- 
ted), cert. denied, 528 U.S. 880, 145 L. Ed. 2d 162 (1999). Even so, "this 
Court has repeatedly noted the wide latitude allowed counsel in argu- 
ing hotly contested cases, and it has found biblical arguments to fall 
within permissible margins more often than not." State v. Artis, 325 
N.C. 278,331,384 S.E.2d 470, 500 (1989) (citations omitted), sentence 
vacated on other grounds, 494 U.S. 1023, 108 L. Ed. 2d 604 (1990). 

The remarks in this case are not so  grossly improper that the trial 
court erred when it failed to intervene ex mero motu. The prosecutor 
did not argue that the Bible commanded a guilty verdict. Instead, he 
analogized the murder of Abel by Cain to the case at bar chiefly for 
the purpose of emphasizing the importance of the evidence derived 
from the victim's blood and to point out that the blood "spoke" after 
the victim had been silenced. Nevertheless, we again take this oppor- 
tunity to discourage litigators from making gratuitous biblical refer- 
ences and religious arguments. State v. Rogers, 355 N.C. 420, 464, 562 
S.E.2d 859, 886 (2002). 

[13] Next, defendant argues the trial court abused its discretion 
when it failed to sustain his objection t,o the prosecutor's argument 
that defendant did not call a dentist to corroborate his defense. In his 
inculpatory statement to police, defendant claimed that on the night 
of the murder he had a toothache and that the victim slapped him on 
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the cheek, causing considerable pain. During the prosecutor's closing 
argument, he made the following pertinent argument: 

You know, [defendant] talked about-I tell you-you know 
he talked about these statements. You know, "My tooth was hurt- 
ing and [the victim] slapped it and it really hurt really bad. And so 
that made [defendant], you know, just really angered [defend- 
ant]." Why didn't he call a dentist? 

[DEFENSE COUNSEL]: Objection. 

THE COURT: Overruled. 

[PROSECUTOR]: Why didn't he call a dentist? Come in and say, 
"Well, you know if it was that bad a toothachev-don't you 
know-don't you know, ladies and gentlemen, that you would 
have gone to the dentist in the next few days; that you would 
have seen somebody? Or there would have been somebody that 
would have come in and said, "Yeah; I saw him. I know he had a 
bad toothache. I can testify to )that.["] But, I didn't see a single 
person that came up here and testified to that for him; did they? 
Not a single person. Why is that? 'Cause it wasn't a toothache. He 
wasn't hurting that bad. If he had hurt that bad, he wouldn't have 
volunteered to work that next day. 

The prosecution may argue that a defendant failed to produce a 
witness or other evidence to refute the State's case. See, e.g. ,  State v. 
Morston, 336 N.C. 381, 406, 445 S.E.2d 1, 15 (1994); State v. Mason, 
315 N.C. 724, 732, 340 S.E.2d 430, 436 (1986). Here, the prosecution's 
theory of the case was that defendant killed the victim with premed- 
itation and deliberation and for the purpose of taking his money. 
Defense counsel used defendant's statement that he had a toothache 
to argue that defendant was provoked to attack by the slap. In 
response, the prosecutor argued thai, defendant did not call a dentist 
because defendant never had a toot,hache. Based on this record, we 
hold that the trial court did not abuse its discretion in overruling 
defendant's objection. 

[I 41 Finally, defendant contends the prosecutor's closing argument 
misstated the law concerning the reason why the trial court was sub- 
mitting voluntary manslaughter: 

If someone intentionally inflicts wounds on a person with a 
deadly weapon, slamming or hitting their head with a three- 
pound hammer, resulting in the blows that resulted in this case 
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and it results in his death without just cause or justification, 
that's malice. That is one element for first degree murder. 

It's also an element of second degree murder. I can tell you 
that if you find there is malice in this case, you don't even go to 
manslaughter because manslaughter is a case-as it [sic] the 
instruction includes-it basically says the killing of a human 
being without malice. If you find malice, it's not a manslaughter 
case. It's not anywhere close but you will be instructed about that 
because the law requires that you be instructed on that and that's 
the only reason that you will be instructed. 

Again, defendant did not object to this argument, so  we review to 
determine "whether the argument was so grossly improper that the 
trial court erred in failing to intervene ex mero motu." State v. Call, 
353 N.C. 400, 416-17, 545 S.E.2d 190, 201, cert. denied, 534 U.S. 1046, 
151 L. Ed. 2d 548 (2001). 

Voluntary manslaughter is defined as the unlawful killing of a 
human being without malice, either express or implied, State v. 
McNeil, 350 N.C. 657, 690, 518 S.E.2d 486, 506 (1999), cert. denied, 
529 U.S. 1024, 146 L. Ed. 2d 321 (2000), and is a lesser included 
offense of first-degree murder, State 0. Thomas, 325 N.C. 583, 591, 
386 S.E.2d 555, 559 (1989). The trial court determined at the charge 
conference that evidence existed to support charging the jury as to 
voluntary manslaughter. Knowing what the judge would charge, the 
prosecutor addressed the alternatives that would be presented to the 
jury and argued to the jury that it should not find defendant guilty of 
this lesser included offense. 

The challenged argument correctly stated that voluntary 
manslaughter did not include the element of malice. In fact, the 
judge's instruction to the jury as to that offense specifically defined 
manslaughter as "the unlawful killing of a human being without 
malice and without premeditation and without deliberation." 
Consequently, the prosecutor was correct when he argued that if the 
jury found defendant acted with malice, voluntary manslaughter was 
not a possible verdict. The prosecutor then discussed the evidence 
and contended that there was no question that defendant's actions 
were malicious; that the issue was not, even close; and that a verdict 
of manslaughter therefore would be not only unwise, but also 
improper. Although defendant objects to the prosecutor's argument 
that voluntary manslaughter was being submitted only because the 
law required it, we perceive that the prosecutor was instead arguing 
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his theory of the case and asking the jury to reject any interpretation 
of the evidence that would allow it to return a verdict of guilty of vol- 
untary manslaughter. The argument was not so improper as to war- 
rant intervention by the trial court. Moreover, the court preliminarily 
instructed the jury before the parties argued that the final arguments 
were not evidence but were a permissible attempt by the attorneys to 
persuade the jury to return a particular verdict. At the conclusion of 
all the arguments, the court further instructed the jury that it was 
"absolutely necessary that you understand and apply the law as I give 
it to you and not as you think it is or as you might like it to be." 
Therefore, the jury was notified that the attorneys' arguments were 
only advocacy, while the court supplied the law. 

These assignments of error are overruled. 

SENTENCING ISSUES 

1151 In another assignment of error, defendant argues that the sen- 
tencing proceeding testimony of State's witness Rebecca Campbell 
was unfairly prejudicial. During the capital sentencing proceeding, 
the trial court admitted into evidence a written judgment from the 
United States Army General Court Martial detailing that in 1984 
defendant pled guilty to and was convicted of the rape of Campbell. 
The prosecution introduced this evidence in support of the submis- 
sion of the (e)(3) statutory aggravating circumstance, that defendant 
had been previously convicted of 21 felony involving the use or threat 
of violence to the person. See N.C.G.S. Q 15A-2000(e)(3) (2001). The 
prosecution then called Campbell to testify to the events surrounding 
the attack and rape by defendant. Defendant argues that her testi- 
mony was irrelevant and inadmissible, constituted a violation of 
defendant's Eight and Fourteenth Amendment rights, and was 
plain error. 

Defendant contends several errors occurred during Campbell's 
testimony. We will consider these claims seriatim. As we do, we note 
that North Carolina's capital punishment statute provides in pertinent 
part that, during the sentencing phase, 

[elvidence may be presented as to any matter that the court 
deems relevant to sentence, and may include matters relating to 
any of the aggravating or mitigating circumstances enumerated in 
subsections (e) and (f) of this section. Any evidence which the 
court deems to have probative value may be received. 
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N.C.G.S. Q 15A-2000(a)(3). Evidence is admissible at the capital sen- 
tencing proceeding if it is relevant, competent, and probative. State v. 
Bond, 345 N.C. 1,31,478 S.E.2d 163,179 (1996), cert. denied, 521 US. 
1124, 138 L. Ed. 2d 1022 (1997). More specifically, this Court has held 
that "the State is entitled to present witnesses in the penalty phase of 
the trial to prove the circumstances of prior convictions and is not 
limited to the introduction of evidence of the record of conviction." 
State v. Roper, 328 N.C. 337, 365, 402 S.E.2d 600, 616, cert. denied, 
502 U.S. 902, 116 L. Ed. 2d 232 (1991). 

Defendant claims the trial court erroneously admitted hearsay 
testimony from Campbell when she testified, over defendant's objec- 
tion, that as defendant was attempting to remove her clothes, his 
friends advised her "to do what [defendant] says because he's crazy." 
Although this Court has held that hearsay is admissible at a capital 
sentencing proceeding, see State v. Golphin, 352 N.C. at 466, 533 
S.E.2d at 234, this statement was not hearsay. "When evidence of a 
statement by someone other than the testifying witness is offered for 
a purpose other than to prove the truth of the matter asserted, the 
evidence is not hearsay." State v. Reid, 335 N.C. 647, 661, 440 S.E.2d 
776, 784 (1994). The statement that defendant was crazy was offered 
not for the truth of the matter asserted, but rather to explain the 
effect of the words on the victim. Therefore, the testimony was prop- 
erly admitted by the trial court. 

As to defendant's remaining arguments in this assignment of 
error, we review for plain error because defendant did not object to 
any of the testimony he now claims was improper. See N.C. R. App. P. 
10(b)(2); State v. Braxton, 352 N.C. 158, 223, 531 S.E.2d 428, 465 
(2000), cert. denied, 531 U.S. 1130, 148 L. Ed. 2d 797 (2001). 
Defendant argues that Campbell's test,imony was prejudicially 
graphic and inflammatory. However, in State v. Moseley, 336 N.C. 710, 
720, 445 S.E.2d 906, 911-12 (1994), cert. denied, 513 U.S. 1120, 130 
L. Ed. 2d 802 (1995), this Court determined that it was not error for 
the State to introduce at sentencing testi~nony from the victim of a 
prior violent felony to support the (e)(3) aggravating circumstance 
even though the testimony tended to be graphic. We have reviewed 
the testimony in question and have determined that it is not so vivid 
or disturbing as to be unfairly prejudicial to defendant. Instead, the 
testimony described in reasonably objective terms the number of 
injuries sustained by the victim and the effect of the incident on her 
life. Accordingly, this evidence was admissible to illuminate the cir- 
cumstances surrounding the prior violent felony committed by 
defendant. 
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Defendant argues the trial court erroneously failed to exclude 
testimony from Campbell that she was "extremely bitter" with de- 
fendant. This evidence came out when defense counsel asked her on 
cross-examination: "I take it you're sort of bitter with the military." 
The court overruled the prosecutoi-'s objection, and defense counsel 
asked the question again in more general terms: "I take it you're bit- 
ter." She responded, "Not the military; I'm extremely bitter, yes, with 
[defendant] because of what he did to me and he ruined my life. 
[Defendant] ruined my health. [Defendant] ruined my emotional sta- 
bility and my mental ability." Defendant did not elicit this testimony 
because his original question was limited to Campbell's perceptions 
of the military. Nevertheless, in her previous testimony, Campbell 
detailed the many psychological and physical difficulties she had 
experienced as a result of being raped. She pointed out that defend- 
ant's question was accurate in assulming that she had been embittered 
but was inaccurate as to the reason. The court did not err in failing 
sua sponte to strike this testimony. 

Finally, defendant alleges that Campbell stated that her testimony 
was true. Our examination of the transcript reveals one statement 
where Campbell responds to a question by stating that she has truth- 
fully testified as to her recollection of events. Because she was not 
claiming to have testified as to the objective truth, we find no error in 
this testimony. 

After a thorough review of the record, we determine that the 
trial court did not commit error or plain error in permitting the 
admission of the testimony of Campbell. This assignment of error is 
overruled. 

Defendant also assigns as errlor six aspects of the prosecutor's 
closing arguments during the capital sentencing proceeding. 
Defendant objected to one of these aspects. As to the rest, our stand- 
ard of review is to determine whether the argument was so grossly 
improper as to warrant the trial court's intervention ex mero motu. 
Stcr te v. Craig, 308 N.C. 446,457,302 S.E.2d 740, 747, cert. denied, 464 
U.S. 908, 78 L. Ed. 2d 247 (1983). 

[16] First, defendant contends the prosecutor told the jury that 
defendant requested the submission of the (f)(l) mitigating circum- 
stance, that defendant has no significant history of prior criminal 
activity. N.C.G.S. Q 15A-2000(f)(l). In fact, at the charge conference, 
defendant specifically requested that the (f)(l) mitigator not be sub- 
mitted, but the trial court nevertheless instructed as to this circum- 
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stance. During the prosecutor's closing argument at sentencing, he 
stated: 

Let's-Number 1, they'll present, well that's-you'll have-the 
Court will present to you-on this piece of paper is one that says, 
"Has the defendant previously been convicted of a felony involv- 
ing the use or threat of violence?" You know, that's Number I. 
"The defendant has no significant history of criminal-of prior 
criminal activity." 

While a prosecutor may not argue to a jury that a defendant sub- 
mitted the (f)(l) mitigating circumstance when defendant has 
objected to its use, in the case at bar we do not find that the 
prosecutor's argument was grossly improper. The prosecutor imme- 
diately corrected himself during his argument by stating that the 
court would present the mitigating circumstance to the jury. Further, 
we have held that any misunderstanding can be cured when the trial 
court instructs that the defendant did not seek this mitigating cir- 
cumstance. State v. Parker, 350 N.C. 411, 437, 516 S.E.2d 106, 124 
(1999), cert. denied, 528 U.S. 1084, 145 L. Ed. 2d 681 (2000); State v. 
Walker, 343 N.C. 216, 223, 469 S.E.2d 919, 923, cert. denied, 519 U.S. 
901, 136 L. Ed. 2d 180 (1996). In the case sub judice, the trial court 
gave such an instruction. 

[17] Second, defendant argues that, at least on two occasions, the 
prosecutor argued facts outside the record. Specifically, defendant 
complains the prosecutor argued that "[defendant] said 'He slapped 
me.' There's no evidence of that," and that "[the victim] probably 
could have lived but [defendant] did not know that." 

We have held that "[tlrial counsel is allowed wide latitude in argu- 
ment to the jury and may argue all of the evidence which has been 
presented as well as reasonable inferences which arise therefrom." 
State v. Guevara,, 349 N.C. 243, 257, 506 S.E.2d 711, 721 (1998), cert. 
denied, 526 U.S. 1133, 143 L. Ed. 2d 1013 (1999). As to the prosecu- 
tor's statement that there was no evidence that the victim slapped 
defendant, the record of the prosecutor's entire argument shows that 
he acknowledged that defendant's statement included the claim that 
the victim slapped him. The prosecutor's argument about the lack of 
evidence, therefore, may be read as pointing out that defendant's 
statement was uncorroborated. The prosecutor's comment that the 
victim might have lived is harder to understand in light of the sever- 
ity of the victim's injuries. Presumably, the prosecutor was not refer- 
ring to that portion of defendant's statement where he said the victim 
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was still mumbling and stirring after the assault, because defendant 
was the source of that information. At any rate, the statement was 
only a passing comment made in a lengthy argument, and even if 
defendant had objected, we fail to see that it could have had any prej- 
udicial effect. After a review of the record, we believe these state- 
ments were not so grossly improper as to warrant intervention by the 
trial court e x  mero  motu .  

[18] Third, defendant claims he deserves a new sentencing hearing 
because the prosecutor improperly introduced race into his sentenc- 
ing phase closing argument. 

Can [the victim] and his family receive justice in Sampson 
County? 

Can they receive justice :In Sampson County? They look 
different than us, they don't speak the language that I-we 
speak. They come in here and we have to have somebody speak 
the language for us. [The victim] didn't speak the language. He 
was a foreigner. 

We see them [at] the Piggly Wiggly and just don't feel com- 
fortable and it's just not-we don't know how to relate. 
Sometimes, they're almost invisible. Don't let [the victim] and his 
family be invisible to you. He deserves the same justice that all of 
us enjoy; the same protection of the law. [The victim]-each of 
you said that you agreed with that. 

After examining the full transcript and the context in which these 
comments were made, we hold that the statements were not so 
grossly improper that the trial court should have intervened e x  mero 
motu .  The prosecutor's arguments were not designed to generate an 
issue of race in the trial. Instead, the prosecutor sought to remind the 
jury of the victim's humanity and 1,o point out that, despite the vic- 
tim's unexalted social status and modest economic means, his mur- 
der was as consequential as the killing of any other mortal. See 
William Shakespeare, Merchant of Venice act 3, sc. 1, 60-69. 

[I91 Fourth, defendant contends the prosecutor misstated the law at 
least five times during his closing argument in the sentencing pro- 
ceeding. Specifically, defendant argues that the prosecutor incor- 
rectly argued (1) that mitigating  circumstances were synonymous 
with excuses, (2) that fewer than all jurors could find an aggravating 
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circumstance, (3) that the jury could return a death sentence based 
solely on the aggravating circumstances, (4) that the prosecutor mis- 
represented the significance of Issue Three, and (5) that the prosecu- 
tor erroneously told the jury that it had already found an aggravating 
circumstance of pecuniary gain because it had convicted defendant 
of armed robbery in the guilt-innocence phase. Defendant objected 
only to the fifth alleged misstatement; as to the others, we review the 
record to determine whether the prosecutor's statements were 
grossly improper. "A trial court is not required to intervene ex mero 
motu where a prosecutor makes comments during closing argument 
which are substantially correct 'shorthand summaries' of the law, 
'even if slightly slanted toward the State's perspective.' " State v. 
Warren, 347 N.C. 309, 322, 492 S.E.2d 609, 616 (1997) (quoting State 
v. Frye, 341 N.C. 470,491, 461 S.E.2d 664, 682-83 (1995), cert. denied, 
517 U.S. 1123, 134 L. Ed. 2d 526 (1996)), cert. denied, 523 U.S. 1109, 
140 L. Ed. 2d 818 (1998). 

After a careful review of each statement alleged as error, we find 
no gross impropriety in the prosecutor's arguments. See, e.g., State u. 
Hill, 347 N.C. 275, 299, 493 S.E.2d 264, 278 (1997) (no gross impro- 
priety where mitigating circumstances characterized by prosecutor 
as excuses), cert. denied, 523 U.S. 1142, 140 L. Ed. 2d 1099 (1998); 
State v. Frye, 341 N.C. at 491, 461 S.E.2d at 682-83 (prosecutor's 
slightly slanted statements as to significance of Issue Three not 
grossly improper). The statements made by the prosecutor, while not 
technically correct, were not so misleading that the trial court erred 
by failing to intervene ex mero motu. Most important, any misstate- 
ments of law by the prosecutor were cured by proper instructions 
given by the trial court when it charged the jury. Finally, we address 
the prosecutor's comment to the jury that its conviction of defendant 
for armed robbery established the aggravating circumstance of pecu- 
niary gain. Although defendant raised a timely objection to this argu- 
ment, we do not perceive that defendant could have been prejudiced 
by the prosecutor's statement. The jury had already returned a ver- 
dict of guilty of armed robbery, and the court was going to submit 
pecuniary gain as a possible aggravating circumstance for the jury to 
consider at sentencing. The prosecutor's statement that armed rob- 
bery "is" pecuniary gain was not so wide of the mark as to constitute 
reversible error. 

[20] Fifth, defendant contends that the prosecutor improperly 
argued that the jury's accountability to its community should lead it 
to vote for death. The prosecutor argued: 
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You took an oath. You became-you became the voice and 
the moral conscious [sic] of t h i ; ~  community. 

[DEFENSE COUNSEL]: Objection. 

THE COURT: Just a moment. It's overruled. You may proceed. 

[PROSECUTOR]: Thank you, 'llour Honor. 

You become the voice and the moral conscious [sic] of this 
community. That's what your position is now. As a result, you 
have an obligation to do something about this crime. 

THE COURT: Your objection is overruled. You may proceed. 

[PROSECUTOR]: I contend to you that the buck stops here. If 
you let this man have life, you'll be doing yourself, this commu- 
nity and this State a disservice. 

This Court has consistently held that a prosecutor may argue that 
a jury is "the voice and conscience" of the community. State v. 
Brown, 320 N.C. 179, 204, 358 S.E.2d 1, 18, cert. denied, 484 U.S. 970, 
98 L. Ed. 2d 406 (1987); State v. Bishop, 346 N.C. 365, 396,488 S.E.2d 
769, 786 (1997). A prosecutor may also ask the jury to "send a mes- 
sage" to the community regarding j~ustice. State v. Artis, 325 N.C. at 
329-30, 384 S.E.2d at 499-500. In contrast, we have held that a prose- 
cutor cannot encourage the jury to "lend an ear to the community." 
State v. Golphin, 352 N.C. at 471, 533 S.E.2d at 237. In other words, 
the jury may speak for the community, but the community cannot 
speak to the jury. Accordingly, we hold that the prosecutor properly 
argued to the jury that it was the voice and moral conscience of the 
community without suggesting that the jury "lend an ear to the com- 
munity." Instead, the prosecutor urged the jury to remember that the 
final responsibility for the case rested with them. In State v. Miller, 
315 N.C. 773, 779, 340 S.E.2d 290, 293-94 (19861, we held a similar 
argument proper where the prosecutor argued: 

"The buck stops in these 12 seats right here. If anything is going 
to be done about serious crime-this case . . . 

"MR. HARRIS: Objection. 

"THE COURT: Overruled. 

"or any other case where 12 people can come in and occupy these 
12 seats, that's what i[t] comer: down to and I know that you're 
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conscientious individuals and people with abundance of reason 
and common sense and I'm going to sit down here in just a 
moment confident that you're going to do the right thing and I 
suggest to you the right thing is to find Jerry Miller guilty of three 
counts of armed robbery . . . ." 

In the case at bar, the prosecutor did not contend that the community 
demanded defendant's execution. Instead, he asked the jury not to do 
itself and the community the "disservice" of returning a recommen- 
dation of life imprisonment. Based upon our review of the record, we 
hold that the trial court did not abuse its discretion in overruling 
defendant's objections to the argument. 

[21] Sixth, and finally, defendant contends the trial court committed 
error when it allowed the prosecutor to argue that defendant killed 
the victim to eliminate him as a witness. After discussing defendant's 
1984 rape conviction, the prosecutor made the following argument: 
"But [defendant] left a witness the last time; didn't he? It cost him 
three and a half years in Fort Leavenworth, Kansas. If there's one 
thing you can say about [defendant] it's that he learns." 

Defendant did not object to this comment, so we review the 
record for evidence of gross impropriety. The prosecution did not 
request an instruction as to the (ej(4) aggravating circumstance. 
However, the jury found that defendant was guilty of armed robbery, 
the felony supporting the felony murder conviction. Because the rob- 
bery and the infliction of mortal wounds on the victim in the instant 
case were intertwined parts of a continuous transaction, State v. 
Olson, 330 N.C. 557, 566,411 S.E.2d 592, 597 (1992), the prosecutor's 
comments on efforts arguably made by defendant to escape success- 
fully and enjoy the use of the stolen money were not so grossly 
improper as to require the court to intervene ex mero motu, see State 
u. Oliver, 302 N.C. 28,62, 274 S.E.2d 183, 204 (1981). 

[22] Defendant renews in the context of sentencing his contention 
that the trial court erred when it admitted the State's sentencing evi- 
dence and argument concerning both the victim's good character and 
the impact of the crime on the victim's family. Victim-impact state- 
ments may be used during a capital sentencing proceeding because 
the State has "the right to offer admissible evidence of the impact of 
the crime, which shall be considered by the court or jury in sentenc- 
ing the defendant." N.C.G.S. 3 158-833 (2001). Victim-impact state- 
ments may include "[a] description of the nature and extent of any 
physical, psychological, or emotional injury suffered by the victim as 
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a result of the offense committed by the defendant." Id. However, 
any evidence "so unduly prejudicial that it renders the trial funda- 
mentally unfair" is inadmissible. Payne v. Tennessee, 501 U.S. 808, 
825, 115 L. Ed. 2d 720, 735 (1991). 

We first address the testimony ,as to the victim's character. In this 
case, the victim's wife came to the 'United States for the trial. She tes- 
tified at the sentencing proceeding that she and the victim had a six- 
year-old daughter. The victim had worked in Sampson County and 
had sent money to her in Mexico to support the family. When asked 
to describe the victim as a father and a husband, she replied, "[Hie 
was very good. He worked to give us the best." One of the victim's 
brothers testified through an interpreter that 

[the victim] was a person, noble, respected, he was a working 
man. He came from Mexico to work here in the United States- 

[DEFENSE COUNSEL]: Objection. Motion to strike that 
response. 

THE COURT: It's overruled. You may continue. 

[WITNESS]: . . . to send money to his wife [and] daughter that 
they were in Mexico. He woul'd also send money to my mother. 
He was a responsible man for the whole, entire family. 

The testimony of family members helped describe for the jury what 
type of person the victim had been and what had been lost when he 
was killed. 

"[Tlhe State has a legitimate interest in counteracting the miti- 
gating evidence which the defendant is entitled to put in, by 
reminding the sentencer that just as the murderer should be 
considered as an individual, so too the victim is an individual 
whose death represents a unique loss to society and in particular 
to his family." 

Id. (quoting Booth v. Maryland, 482 U.S. 496, 517, 96 L. Ed. 2d 440, 
457 (1987) (White, J., dissenting) (citation omitted)). This testimony 
fell squarely within the reach of h.C.G.S. 3 15A-833 and was not so 
prejudicial that it made the trial fundamentally unfair. 

Defendant also contends that -the prosecutor improperly argued 
victim-impact to the jury during hi!; closing argument. 

You should decide this ca!je from the evidence, on the law, 
and you should decide it from what is right and do justice. And 
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they'll tell that you shouldn't decide it on the basis of sympathy 
for the family and that's true. But you can consider what this fam- 
ily has been going through. You can consider what this family has 
lost. [Defendant's] lawyer is going to say you can't consider it. 

[DEFENSE COUNSEL]: Objection. 

THE COURT: Overruled. 

[PROSECUTOR]: YOU can consider all of those things. 

N.C.G.S. $ 15A-833 permits introduction of victim-impact evidence at 
sentencing. Although it may have been preferable for the prosecutor 
to forecast that defendant's lawyer would argue that the jury should 
not consider such evidence, rather than could not, it is not impermis- 
sible for one side to attempt in argument to address the anticipated 
arguments of the opposition. See, e.g., State v. Walls, 342 N.C. 1, 
48-49, 463 S.E.2d 738, 763 (1995), cert. denied, 517 U.S. 1197, 134 
L. Ed. 2d 794 (1996); State v. Daniels, 337 N.C. 243, 279, 446 
S.E.2d 298, 320-21 (1994), cert. denied, 513 U.S. 1135, 130 L. Ed. 2d 
895 (1995). We do not find reversible error in the prosecutor's 
argument. 

These assignments of error are overruled. 

[23] Defendant contends that there was insufficient evidence to sup- 
port the trial court's submission to the jury of the statutory aggravat- 
ing circumstance that the murder was "especially heinous, atrocious, 
or cruel" pursuant to N.C.G.S. 5 15A-2000(e)(9). In determining 
whether the evidence was sufficient to support the circumstance, this 
Court "must consider the evidence 'in the light most favorable to the 
State, and the State is entitled to every reasonable inference to 
be drawn therefrom.' " State v. Flippen, 349 N.C. 264, 270, 506 
S.E.2d 702, 706 (1998) (quoting State v. Lloyd, 321 N.C. 301, 319, 364 
S.E.2d 316,328, sentence vacated on other grounds, 488 U.S. 807, 102 
L. Ed. 2d 18 (1988)), cert. denied, 526 U.S. 1135, 143 L. Ed. 2d 1015 
(1999). "[Dletermination of whether submission of the (e)(9) aggra- 
vating circumstance is warranted depends on the particular facts of 
each case." State v. Call, 353 N.C. at 424, 545 S.E.2d at 205. 

We have identified three types of murders that warrant submis- 
sion of the (e)(9) aggravating circumstance. 

The first type consists of those killings that are physically ago- 
nizing for the victim or which are in some other way dehumaniz- 
ing. State v. Lloyd, 321 N.C. [at] 319, 364 S.E.2d [at] 328. The 
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second type includes killings that are less violent but involve 
infliction of psychological torture by leaving the victim in his or 
her "last moments aware of but helpless to prevent impending 
death," State v. Hamlet, 312 N.C. [162,] 175, 321 S.E.2d [837,] 846 
[(1984)], and thus may be considered "conscienceless, pitiless, or 
unnecessarily torturous to the victim," State v. Brown, 315 N.C. 
40, 65, 337 S.E.2d 808, 826-27 (1985), cert. denied, 476 U.S. 1164, 
90 L. Ed. 2d 733 (1986), and ovt?mled on other grounds by State 
v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988). The third type 
includes killings that "demonstrate[] an unusual depravity of 
mind on the part of the defendant beyond that normally present 
in first-degree murder[s]." Id. at 65, 337 S.E.2d at 827. 

State v. Lloyd, 354 N.C. at 122, 552 S.E.2d at 627-28 (citations al- 
tered; textual alterations in original). 

The evidence shows that defendant borrowed money from the 
victim to support a drug habit, then returned that same night to solicit 
another loan for more drugs. When the victim refused the second 
request, defendant struck the victim on the head at least fourteen 
times. The pathologist who performed the autopsy testified that the 
wounds found on the victim's head were likely caused by two dis- 
similar weapons. At least half of the fourteen wounds penetrated to 
the skull, causing fracture. While the pathologist testified that two of 
the wounds were considered "significant injuries" to the head that 
would "likely instantly incapacit[ateIn the victim, defendant's state- 
ment suggested that the victim did not die immediately. Special Agent 
Keane, who participated in the interview of defendant on 16 April 
1998, testified as follows: 

[Defendant] stated that as his head was turned to the right, he 
observed a small, sledge-like hammer lying on top of a grinder. 
[Defendant] then took two steps and picked the hammer up with 
his right hand. [Defendant] then walked. . . up to [the victim] who 
was continuing to wash the equipment down. [The victim] had his 
back to [defendant]. [Defendant] then struck [the victim] in the 
back of the head three or four times with the hammer. 
[Defendant] indicated that it appeared that [the victim] was try- 
ing to get something, possibly a. weapon, from his left, front pants 
pocket. [Defendant] then struck [the victim] three more times 
with the hammer about the head. [The victim] then fell to his 
knees. [Defendant] stated that Ihe then hit [the victim] a couple of 
more times in the neck area. 
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[The victim] then fell completely onto the floor, onto his 
stomach. [Defendant] stated that [the victim] was mumbling 
something and was moving slightly on the floor. 

Viewed in the light most favorable to the State, we agree that this 
murder was violent and depraved. See State v. Huffstetler, 312 N.C. 
92, 115-16, 322 S.E.2d 110, 125 (1984), cert. denied, 471 US. 1009, 85 
L. Ed. 2d 169 (1985). The (e)(9) aggravating circumstance was prop- 
erly submitted for the jury's consideration. This assignment of error 
is overruled. 

[24] Defendant next contends that the trial court erred when it 
submitted the (f)(l) mitigating circumstance that "[tlhe defend- 
ant has no significant history of prior criminal activity." N.C.G.S. 
5 15A-2000(f)(l). As noted earlier in this opinion, defendant asked the 
trial court during the charge conference not to instruct the jury as to 
this circumstance. The trial court denied defendant's request and sub- 
mitted to the jury the (f)(l) mitigator in addition to the (e)(3) aggra- 
vating circumstance that defendant "had been previously convicted 
of a felony involving the use or threat of violence to the person," 
N.C.G.S. 5 15A-2000(e)(3). The (f)(l) instruction included a statement 
by the court advising the jury that defendant had not requested the 
submission of that mitigating circumstance. Defendant argues the 
(f)(l) mitigating circumstance was not supported by the evidence 
and its submission violated defendant's right to a fair sentencing 
hearing. 

This Court has held that "the test governing the trial court's deci- 
sion to submit the (f)(l) mitigator is 'whether a rational jury could 
conclude that defendant had no significant history of prior criminal 
activity."' State v. Blakeney, 352 N.C. 287, 318, 531 S.E.2d 799, 821 
(2000) (quoting State v. Wilson, 322 N.C. 117,143,367 S.E.2d 589,604 
(1988)), cert. denied, 531 U.S. 1117, 148 L. Ed. 2d 780 (2001). If the 
trial court determines that a rational jury could find that defendant 
had no significant history of prior criminal activity, "the statutory mit- 
igating circumstance must be submitted to the jury, without regard to 
the wishes of the State or the defendant,." State v. Mahaley, 332 N.C. 
583, 597, 423 S.E.2d 58, 66 (1992), cert. denied, 513 U.S. 1089, 130 
L. Ed. 2d 649 (1995). The presence of some evidence of a defendant's 
prior violent criminal activity does not preclude submission of the 
(f)(l) mitigator. See, e.g., State v. Billings, 348 N.C. 169, 188-89, 500 
S.E.2d 423, 435 (proper to submit (f)(l) mitigating circumstance 
despite the defendant's prior conviction for attempted second-degree 
murder as well as a history of drug-dealing), cert. denied, 525 U.S. 
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1005, 142 L. Ed. 2d 431 (1998); State v. Ball, 344 N.C. 290, 310-11, 474 
S.E.2d 345, 357 (1996) (proper to submit (f)(l) mitigating circum- 
stance despite the defendant's convictions for robbery, felonious 
assault, and forgery, as well as a history of drug abuse), cert. denied, 
520 U.S. 1180, 137 L. Ed. 2d 561 (1997). 

Our review of the record reveals that the trial court properly sub- 
mitted the (f)(l) mitigating circumstance. Defendant's prior criminal 
record consists of a 1984 conviction for rape. We believe that a 
rational juror could have found defendant had no significant his- 
tory of prior criminal activity. Defendant tendered expert testimony 
that his addiction to alcohol and drugs caused him to do things 
that he could not control. In fact, defendant's expert, Dr. Roy Mathew, 
testified that defendant has 

[no] breaking and entering charges- 

[PROSECUTOR]: Objection. 

WITNESS: -there was no history of breaking and entering- 

THE COURT: Overruled. 

WITNESS: -no history of mugging anybody, no history of fam- 
ily violence, no history of getting into fights in bars, no history of 
getting into fights where he was working; that, combined with 
reports furnished by all the clinics he has been to offer him as an 
introverted, shy person[,] force[s] me to[] conclude that his 
behavior during the night of the alleged crime was out of charac- 
ter with him. 

Moreover, defendant sought during cross-examination of the rape 
victim to convince the jury that the victim's version of the events 
was not believable. For example, defendant elicited that although 
the victim claimed that she had been brutally raped, she had been 
treated and released from the hospital within three or four hours. 
Defendant was similarly able to show that the victim's statement to 
investigators was inconsistent with her sentencing testimony as to 
how much she had to drink and her state of inebriation on the night 
of the attack. In light of the nature of defendant's criminal history 
and of defendant's evidence, considered either independently or 
together, we conclude that the trial court properly submitted the 
(f)(l) mitigating circumstance. 

[25] We also reject defendant's related assertion that the trial court 
erred in submitting both the (f)(l) mitigating circumstance and the 
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(e)(3) aggravating circumstance. We have consistently held the sub- 
mission of both of these circumstances to be proper. See State v. 
Blakeney, 352 N.C. at 319, 531 S.E.2d at 821-22; State v. Ball, 344 N.C. 
at 311-13, 474 S.E.2d at 357-59; State v. Walker, 343 N.C. at 224-26, 469 
S.E.2d at 923-24. This assignment of error is overruled. 

[26] Defendant contends the trial court erred when it failed to sub- 
mit defendant's proposed nonstatutory mitigating circumstance num- 
ber five, which read: "Consider whether . . . defendant has a good 
reputation in the community in which he lives." Defendant complains 
that he presented eight witnesses at his sentencing proceeding whose 
testimony fully supported this proposed circumstance. 

This Court has held that in order for a defendant to 

demonstrate that the trial court erred by refusing to submit a 
requested nonstatutory mitigating circumstance, defendant must 
establish that "(1) the nonstatutory mitigating circumstance is 
one which the jury could reasonably find had mitigating value, 
and (2) there is sufficient evidence of the existence of the cir- 
cumstance to require it to be submitted to the jury." 

State v. Blakeney, 352 N.C. at 316-17, 531 S.E.2d at 820 (quoting State 
v. Benson, 323 N.C. 318, 325, 372 S.E.2d 517, 521 (1988)). Our exami- 
nation of the record reveals that none of the eight witnesses testified 
to defendant's good reputation in the community in which he lived. 
For example, witnesses Dwight Thornton and Billy Ray Jacobs testi- 
fied to defendant's exemplary work habits, while defendant's sister 
testified how defendant helped their mother during illness, and 
Reverend Becton spoke of defendant's service to the church. We have 
reviewed the testimony of all of defendant's character witnesses at 
the sentencing proceeding. The evidence of laudable personal char- 
acteristics and specific instances of good conduct did not address 
defendant's actual reputation in the community. Based upon the evi- 
dence, we hold that the trial court properly denied defendant's 
request for the submission of this nonstatutory mitigating circum- 
stance to the jury. 

Even assuming arguendo that the trial court did err, the error was 
harmless beyond a reasonable doubt. See N.C.G.S. 3 15A-1443(b) 
(2001). "A trial court's error in failing to submit a nonstatutory miti- 
gating circumstance is harmless 'where it is clear that the jury was 
not prevented from considering any potential mitigating evidence.' " 
State v. Skipper, 337 N.C. 1, 56, 446 S.E.2d 252, 283 (1994) (quoting 
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State v. Green, 336 N.C. 142, 183, 4413 S.E.2d 14, 38, cert. denied, 513 
U.S. 1046, 130 L. Ed. 2d 547 (1994)), cert. denied, 513 U.S. 1134, 130 
L. Ed. 2d 895 (1995). The trial court submitted the following two mit- 
igating circumstances relating to defendant's character evidence: 

P. Friends, family and employers uniformly describe the 
Defendant as a peaceful, non-aggressive person. 

Q. The Defendant was a productive member of his church in 
the years just preceding his arrest. 

Accordingly, the jury was not prevented from considering defendant's 
mitigating evidence. This assignment of error is overruled. 

Defendant contends that the trial court erred when it refused to 
instruct peremptorily that five nonstatutory and one statutory miti- 
gating circumstances submitted to the jury were supported by uncon- 
troverted evidence. This Court has frequently noted a significant dif- 
ference between statutory and nonstatutory mitigating 
circumstances in a capital case. If the jury finds that a statutory mit- 
igating circumstance exists, it must also find that the circumstance 
has mitigating value; by contrast, the jury may find that a nonstatu- 
tory mitigating circumstance exists but has no mitigating value. See, 
e.g., State v. Lawrence, 352 N.C. at 31, 530 S.E.2d at 826. Despite this 
difference, where a defendant seeks a peremptory instruction as to a 
statutory o r  nonstatutory mitigating circumstance that is supported 
by uncontroverted and manifestly credible evidence, the defendant 
is entitled to a peremptory instruc1:ion. State v. Green, 336 N.C. at 
173-74, 443 S.E.2d at 32-33; State v. Gay, 334 N.C. 467, 493, 434 S.E.2d 
840, 855 (1993). Although the form of the peremptory instruction is 
different for statutory and nonstalutory mitigating circumstances, 
State v. Green, 336 N.C. at 173-74, 443 S.E.2d at 32-33, failure to give 
such an instruction where one is warranted constitutes reversible 
error, State v. Gay, 334 N.C. at 493-94, 434 S.E.2d at 855. 

It is possible that one or more of the nonstatutory mitigating cir- 
cumstances found by none of the jurors would have been found 
by one or more of the jurors had the judge given a peremptory 
instruction as requested. In regard to the nonstatutory miti- 
gating circumstances which were found by one or more jurors, 
we have no way of knowing whether or not they were unani- 
mously found. If one was not unanimously found, it is possible 
that more jurors, or all the jurors, would have found the circum- 
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stance to exist and to have mitigating value had a peremptory 
instruction been given. 

It is reasonably possible that the number of circumstances 
found by individual jurors in response to Issue Two at the sen- 
tencing proceeding could have had an effect on the balancing 
required for Issue Three. Therefore we are unable to say that the 
failure to peremptorily instruct the jury as to the nonstatutory 
mitigating circumstances which were supported by uncontro- 
verted evidence did not impair the jury's consideration of such 
circumstances. Accordingly, we are unable to find the error harm- 
less beyond a reasonable doubt. Therefore, defendant must 
receive a new sentencing proceeding. 

Id. at 494, 434 S.E.2d at 855. 

Although in Gay this Court cited a harmless error standard of 
review as to this issue, our above-quoted analysis effectively ruled 
out the likelihood of finding harmless error in any but the most 
unusual circumstances. Nevertheless, while the reasons supporting 
the remedy of virtually automatic reversal set out in Gay are sound, 
the effect is unquestionably draconian. In practice, a trial judge must 
recall from a trial that has extended over days or even weeks not only 
the evidence purporting to support a particular mitigating circum- 
stance, but also whether other evidence controverted defendant's evi- 
dence, directly or indirectly. Even where the judge has the active 
assistance of trial counsel, the prospect can be daunting. 

In the case at bar, defendant filed a written motion titled 
"Request for Peremptory Jury Instructions as to Non-Statutory 
Mitigating Circumstances." The judge thereafter held a charge con- 
ference and agreed to instruct as to every such circumstance 
requested by defendant except for one that defendant withdrew as 
being duplicative. The judge then reviewed each nonstatutory 
mitigating circumstance individually, in some cases discussed the 
circumstance, invited comment from defense counsel and the prose- 
cutor, then determined whether his instruction as to that mitigating 
circumstance would be peremptory. In light of this procedure fol- 
lowed by the conscientious trial court, we will review with deference 
its determinations whether the record showed that a particular cir- 
cumstance was controverted or manifestly credible. We consider 
defendant's contentions seriatim. As we do, we bear in mind that in 
Gay the State conceded that the evidence was uncontroverted as to 
defendant's nonstatutory mitigating circumstances, i d .  at 493 n.4, 434 
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S.E.2d at 855 n.4, while in the case at bar, the State argues that the 
court's decisions were justified by the record. 

[27] Defendant submitted the nonstatutory mitigating circumstance 
that "[tlhe Defendant was a responsible praise worthy worker who 
supervisors relied on." Because there was evidence to support this 
circumstance, the court properly submitted it to the jury. However, 
Dwight Thornton, one of defendant's supervisors, testified that 
defendant was given a leave of absence to attend a drug-treatment 
program. Defendant's expert, Dr. Mathew, testified that defendant's 
chronic alcohol abuse caused him to lose a number of jobs. Because 
the evidence as to this circumstance was controverted, the trial court 
properly declined to give a peremptory instruction. 

[28] Defendant asked the court to instruct peremptorily that "the 
Defendant was a productive member of the U S .  Army, winning 
awards and citations, for his performance." The record shows that 
defendant served in the Army twice. During his first term of enlist- 
ment, defendant was a competent soldier and received an honorable 
discharge. However, he was convicted of rape during his second term 
and dishonorably discharged. In light of this decidedly mixed record, 
the trial court properly declined to give a peremptory instruction as 
to this circumstance. We also note that the court provided a peremp- 
tory instruction as to the related nonstatutory mitigating circum- 
stance that "the Defendant was honorably discharged from the 
United States Army." 

[29] Defendant sought a peremptory instruction as to the statutory 
mitigating circumstance that "[tlhe capacity of the defendant to 
appreciate the crin~inality of his conduct or to conform his conduct 
to the requirements of law was impaired." N.C.G.S. $ 15A-2000(f)(6). 
Defendant presented evidence of such impairment through the 
expert testimony of Dr. Mathew, who acknowledged that his analysis 
of defendant was made solely in preparation for his court appear- 
ance. We have held that the testimony of an expert witness who has 
prepared an analysis of a defendant in preparation for trial "lacks the 
indicia of reliability based on the self-interest inherent in obtaining 
appropriate medical treatment" and, because not "manifestly credi- 
ble," does not support a peremptory instruction as to this particular 
mitigating circumstance. State u. Bishop, 343 N.C. 518, 557-58, 472 
S.E.2d 842, 863-64 (1996), cert. denied,  519 U.S. 1097, 136 L. Ed. 2d 
723 (1997). Also, as in Bishop, the expert testimony in the case at bar 
was not uncontroverted. Dr. Mathew testified on cross-examination 
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that he based his analysis on the amount of cocaine defendant told 
him he had consumed the night of the murder; however, if defendant 
had consumed a lesser amount of cocaine that night, Dr. Mathew 
would significantly change his opinion as to defendant's ability to 
appreciate the criminality of his conduct. The State concomitantly 
established that defendant advised Dr. Mathew that he had smoked 
eight or ten rocks of crack cocaine before the murder, but reported 
to police that he had consumed only three rocks. In light of Dr. 
Mathew's reservations and the inconsistencies between defendant's 
statements, we cannot say this mitigating circumstance was sup- 
ported by uncontroverted and manifestly credible evidence. 

[30] Defendant requested that the court provide a peremptory 
instruction that "the Defendant's mother abused alcohol, as did other 
family members." During the charge conference, the judge reviewed 
defendant's list of requested mitigating circumstances, discussing 
which ones were entitled to a peremptory instruction. When he 
reached the one now under consideration, he stated: "I'm not inclined 
to give a peremptory on that. Does the defendant wish to be heard 
further?" Defense counsel responded: "No." Thereafter, the court 
instructed as to the circumstance, but not peremptorily. The record 
shows that defendant called as witnesses Sally Williams, a sister, and 
Angeline Williams, a cousin. Sally Williams testified that their mother 
drank, as did other members of the family, and Angeline Williams tes- 
tified that there was drinking around the house on weekends and that 
all the adults were alcoholics. However, there was no testimony as to 
defendant's presence during these drinking bouts. Although Dr. 
Mathew, defendant's expert, acknowledged that defendant's mother 
might have been an alcoholic, he could not be certain. In light of 
defendant's family ties with these witnesses and the lack of specific 
evidence as to defendant's contact with the drinking, we cannot say 
that uncontroverted and manifestly credible evidence existed to sup- 
port a peremptory charge as to this mitigating circumstance. 

[31] Defendant requested a peremptory instruction that "the 
Defendant was exposed to violence among family members as a 
child." When this instruction was discussed at the charge conference, 
the judge stated, "[Als to [this circumstance], not inclined to give it 
[peremptorily]." Defense counsel replied, "I don't wish to be heard." 
The record establishes that both Sally Williams and Angeline Williams 
recalled that there had been fights at the family home, and Angeline 
Williams testified that "we" were exposed to fighting. Although the 
term "we" unquestionably refers to the younger children in the house, 



IN THE SUPRIEME COURT 379 

STATE v. BARDEN 

[356 N.C. 31.6 (2002)l 

she also testified that there were a number of such children and did 
not discuss the nature or extent of defendant's involvement. Sally 
Williams spoke of a murder that took place at an aunt's house. When 
asked if defendant had been preljent and seen that murder, she 
responded: ''I reckon he was standing around too. He had a-I don't 
know-he probably were on the outside where it-the shooting were 
at 'cause they was a lot of kids. . . . I can't say that he seen him shoot 
him . . . ." However, Sally Williams adso testified without equivocation 
that defendant helped take the victim to seek medical help. Because 
of the family relationship between defendant and these witnesses and 
t,he uncertainties expressed in their testimony, we cannot say that 
this evidence contained the requisite manifest credibility to require 
the court to instruct the jury as t'o this mitigating circumstance in 
peremptory form. 

[32] Finally, defendant requested a peremptory instruction on the 
nonstatutory mitigating circumstance that "as a child the Defendant 
witnessed his mother returning ho~ne  with men at a drunken and half 
drunken state." At the charge conference, the trial court and counsel 
changed this circumstance to read that "as a child, the defendant was 
present in the home when his mother returned home with various 
men in a drunken state." When this circumstance was discussed at 
the charge conference, the judge stated, "I'm not inclined to give a 
peremptory. Does the defendant wish to be heard further?" Defense 
counsel responded, "No." The only evidence in the record to support 
this circumstance is Angeline Williams' testimony: 

[DEFENSE COUNSEL]: Okay. And would there be men over 
there lots of times? 

A. We had a lot of activity with male friends. 

Q. Would they spend the night over there sometimes? 

A. Yes, sir. 

Q. And did this go on in front of all the children? 

A. Yes, sir; it was very open. 

The testimony in which the above-quoted questions are embedded 
deals with visitors who would drink, sometimes to excess. 
Nevertheless, the record contains no suggestion that defendant's 
mother would leave home to find these visitors or, having left home 
for whatever reason, would return with them. In addition, the instruc- 
tion is ambiguous in that it could refer to the drunken state of either 
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the mother or the various men. Accordingly, the trial court properly 
refused defendant's request for this peremptory instruction. 

These assignments of error are overruled. 

[33] Defendant contends that he is entitled to a new capital sen- 
tencing proceeding because the trial court erred when it allowed the 
prosecutor to comment about defendant's failure to call his wife to 
testify. In his closing argument during the sentencing proceeding, the 
prosecutor stated: 

[Defendant and his counsel] called Dr. Mathew. Let's take a 
second and talk about him. One thing he talks about is how the 
things are going on in his life and what he's going through. You 
would think that they would call some people who would have 
said, "This was all the drugs he was doing that night" or, "This is 
how it happened." They could have called and said-the burden 
of persuasion is on them. They could have called Mercado Green, 
Aretha Herring, the one he was going to have sex with that night 
and go off in the room with. Did theg call h i s  wi fe? Did they call 
his w i f e  to testi fy? 

[DEFENSE COUNSEL]: Objection. 

THE COURT: Overruled. 

[PROSECUTOR]: W h y  do you think they didn' t  call h i s  wi fe? 
Maybe 'cause she would have testified to something they didn' t  
w a n t  to hear. 

[DEFENSE COIJNSEL]: Objection. 

THE COURT: Objection sustained. The jury will disregard that 
argument. 

[PROSECUTOR]: They didn't call all these people that would 
say, "Well, I know he's been doing drugs all his life." No. They 
called Dr. Mathew. And what did he say? And well, there's no 
need of getting into a whole lot of it. 

(Emphasis added.) Section 8-57(a) states in pertinent part: "The 
spouse of the defendant shall be a competent witness for the defend- 
ant in all criminal actions, but the failure of the defendant to call such 
spouse as a witness shall not be used against him." N.C.G.S. 9 8-57(a) 
(2001). We have interpreted this statute to mean that the failure of 
defendant's wife to testify on his behalf "shall not be used to [his] 
prejudice," State u. McCall, 289 N.C. 570, 575, 223 S.E.2d 334, 337 
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(1976), and have held that "[tlhe rule applies with equal force to the 
argument of counsel when evidence forbidden by statute is argumen- 
tatively placed before the jury and used to the prejudice of the 
defense," State v. Thompson, 290 1V.C. 431, 447, 226 S.E.2d 487, 497 
(1976). Where such an argument is made, the trial court should pro- 
vide a prompt peremptory instruction that the jury should disregard 
the argument and that the failure of the defendant to call his wife 
should not be held against him. State v. Helms, 218 N.C. 592, 596-97, 
12 S.E.2d 243, 246 (1940). 

In the case at bar, the trial court failed to sustain defendant's ini- 
tial objection when the prosecutor strayed into improper territory. 
However, as soon as  the prosecutor began to develop this theme, 
defendant renewed his objection. The trial court sustained the objec- 
tion and instructed the jury to disregard "that argument." 

In light of the unequivocal requirement for a detailed peremptory 
curative instruction set out in Helms, we agree with defendant that 
the trial court's actions were insufficiently detailed and therefore 
error. However, the error is not pr~~judicial unless "there is a reason- 
able possibility that, had the error in question not been committed, a 
different result would have been reached at the trial out of which the 
appeal arises. The burden of showing such prejudice under this sub- 
section is upon the defendant." N.C.G.S. 8 15A-1443(a). We note that 
every North Carolina Supreme Court case cited by defendant as to 
this issue was decided prior to the 1977 enactment of this statute. In 
the only cases cited by defendant that postdate the statute's enact- 
ment, State u. Robinson, 74 N.C. App. 323, 328 S.E.2d 309 (1985); 
State v. Ward, 34 N.C. App. 598, 239 S.E.2d 291 (1977), the North 
Carolina Court of Appeals ordered new trials but did not cite N.C.G.S. 
8 15A-1443. Because these cases did not include any analysis of the 
statutorily controlled standard of review, we find neither persuasive. 
In addition, unlike the case at bar, in neither Robinson nor Ward did 
the trial court give any curative instruction. 

Our consideration of the entire record convinces us that defend- 
ant has failed to meet the burden established by the statute. Evidence 
of defendant's guilt was strong and included a confession. The jurors 
found all three submitted aggravating circumstances, but of the 
twenty-seven mitigating circumstances submitted, they found none 
that were statutory and only twcl that were nonstatutory. Although 
the trial court initially ruled incorrectly, it properly sustained the 
renewed objection before the prosecutor went much further. The 
court's curative instruction was ambiguous and incomplete, but 
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because a jury is presumed to follow a court's instructions, see State 
v. Wiley, 355 N.C. 592, 637, 565 S.E.2d 22, 52 (2002), we are reluctant 
to assume that it was also utterly ineffectual. Considering these fac- 
tors together, we hold that defendant has failed to establish that a dif- 
ferent verdict would have resulted if the trial court had sustained 
defendant's objection more promptly and given a properly detailed 
curative instruction. See State 21. Britt, 320 N.C. 705, 709, 360 S.E.2d 
660, 662 (1987) (even if error arose when defendant's wife was com- 
pelled to testify, in light of strength of State's case, no reasonable like- 
lihood under N.C.G.S. 3 15A-1443(a) that a different result would 
have been reached if the wife had not testified); State v. Martin, 105 
N.C. App. 182, 189, 412 S.E.2d 134, 137 (no prejudicial error where 
prosecutor referred to the failure of the defendant's wife to testify 
because prosecutor was discussing her status as an employee of the 
defendant's company; court sustained the defendant's objection but 
did not provide curative instruction), uppeal dismissed and disc. 
rev. denied, 331 N.C. 556, 418 S.E.2d 670 (1992). This assignment of 
error is overruled. 

[34] Defendant contends that the trial court's instructions to the 
jury regarding the pecuniary gain aggravating circumstance, N.C.G.S. 
D 15A-2000(e)(6), were erroneous because the instructions allowed 
the jury to find the aggravating circumstance without finding that 
the motive for the murder was pecuniary gain. Defendant argues 
that the instructions were plain error, erroneous in law, and in viola- 
tion of the Eighth and Fourteenth Amendments to the United States 
Constitution. 

During the capital sentencing proceeding, the trial court con- 
ducted an informal charge conference outside the presence of the 
jury in which the prosecutor requested that the trial court submit the 
(e)(6) aggravating circumstance to the jury. Defendant objected on 
the grounds that it would be inappropriate to submit that circum- 
stance because the jury had convicted defendant of murder under the 
felony murder rule and because the murder in this case "was more of 
a murder-for-hire situation than a robbery situation." After consider- 
ing arguments by both the prosecution and defense counsel, the trial 
court indicated that it would submit the aggravating circumstance. 
Thereafter, at the close of the evidence, the trial court conducted an 
official charge conference and reiterated its intention to submit the 
(e)(6) circumstance to the jury. Defendant's counsel then responded, 
"I don't have any objection to that." The trial court subsequently 
instructed the jury as follows: 
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The second aggravating circumstance that you will consider 
is[,] was this murder committed for pecuniary gain? A murder is 
committed for pecuniary gain if the defendant, when he commits 
it, has . . . obtained, or intends or expects to obtain, money or 
some other thing which can be valued in money, either as com- 
pensation for committing it, or as a result of the death of the vic- 
tim. If you find from the evidence beyond a reasonable doubt[] 
that when the defendant killed the victim, the defendant took 
money from the victim, you would find this aggravating circum- 
stance, and would so indicate by having your foreperson write, 
"Yes," in the space after this aggravating circumstance on the 
"Issues and Recommendation" rorm. If you do not so find, or have 
a reasonable doubt as to one or more of these things, you will not 
find this aggravating circumstance and will so indicate by having 
your foreperson write, "No," in that space. 

The jury found the (e)(6) circumstance to exist. 

Because defendant did not object to the trial court's instructions, 
we review for plain error. State v. Bacon, 337 N.C. 66, 99, 446 S.E.2d 
542, 559 (1994), cert. denied, 513 U.S. 1159, 130 L. Ed. 2d 1083 (1995). 
"Under this standard, defendant must show that the instructions were 
erroneous and that absent the err0 neous instructions, a jury probably 
would have returned a different verdict." State v. Lucas, 353 N.C. at 
584, 548 S.E.2d at 723. "The error in the instructions must be 'so fun- 
damental that it denied the defendant a fair trial and quite probably 
tilted the scales against him.' " Id. (quoting State v. Collins, 334 N.C. 
54, 62, 431 S.E.2d 188, 193 (1993)). 

We previously have rejected virtually identical arguments as that 
raised by defendant here. See State v. Davis, 353 N.C. 1, 35-37, 539 
S.E.2d 243, 266-67 (2000), cert. denied, 534 U.S. 839, 151 L. Ed. 2d 55 
(2001); State v. Bishop, 343 N.C. at 556-57, 472 S.E.2d at 862-63; State 
v. Bacon, 337 N.C. at 99-100, 446 S.E.2d at 559-60; State v. Jennings, 
333 N.C. 579, 620-22, 430 S.E.2d 188, 209-10, cert. denied, 510 U.S. 
1028, 126 L. Ed. 2d 602 (1993). Similarly, in this case, we decline to 
find plain error in the trial court's instructions. 

PRESERVATION ISSUES 

Defendant raises additional iljsues that he concedes have been 
decided against him by this Court. Defendant argues that the short- 
form murder indictment returned against him was invalid on its face 
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and that the trial court consequently lacked jurisdiction to try and to 
sentence him. However, we have consistently held that the short- 
form indictment is sufficient t,o charge a defendant with first-degree 
murder. State v. Braxton, 352 N.C. at 174, 531 S.E.2d at 437; State v. 
Wallace, 351 N.C. 481, 508, 528 S.E.2d 326, 343, cert. denied, 531 U.S. 
1018, 148 L. Ed. 2d 498 (2000). Defendant claims the instruction that 
the murder was "especially heinous, atrocious, or cruel," given 
pursuant to N.C.G.S. § 15A-2000(e)(9), was unconstitutionally vague. 
The trial court submitted this aggravating circumstance to the jury 
pursuant to pattern jury instruction 150.10. We have repeatedly deter- 
mined that the pattern jury instructions for the (e)(9) aggravating cir- 
cumstance are not unconstitutionally vague and are proper. S h t e  v. 
Syriani, 333 N.C. 350, 388-92, 428 S.E.2d 118, 139-41, cert. denied, 
510 U.S. 948, 126 L. Ed. 2d 341 (1993). 

Defendant maintains the trial court erroneously submitted the 
aggravating circumstance that the felony was committed for pecu- 
niary gain pursuant to N.C.G.S. 8 15A-2000(e)(6), when the first- 
degree murder conviction is based solely on felony murder involving 
armed robbery. We have consistently upheld the submission of the 
(e)(6) aggravating circumstance in cases involving felony murder 
where armed robbery is the underlying felony. State v. Cummings, 
353 N.C. 281, 303, 543 S.E.2d 849, 862-63, cert. denied, 534 U.S. 965, 
151 L. Ed. 2d 286 (2001); State v. Chandler, 342 N.C. 742, 755, 467 
S.E.2d 636, 644, cert. denied, 519 U.S. 875, 136 L. Ed. 2d 133 (1996). 
Defendant argues the trial court committed error by instructing the 
jury that in considering Issues Three and Four, the jurors may rather 
than must consider mitigating circumstances found in Issue Two of 
the "Issues and Recommendation as to Punishment" form. We have 
approved the use of the pattern jury instructions in this regard and 
have upheld similar language as being consistent with the require- 
ments under the statute. State u. Gregory, 340 N.C. at 417-19, 459 
S.E.2d at 668-69. Defendant contends the trial court erred when it 
instructed the jury that defendant had the burden to satisfy it as to 
the existence of mitigating circumstances. We have previously 
approved of similar instructions to the jury. State u. Payne, 337 N.C. 
505, 531-33, 448 S.E.2d 93, 108-09 (1994), cwt. denied, 514 U.S. 1038, 
131 L. Ed. 2d 292 (1995). Although defendant argues the North 
Carolina capital sentencing scheme, N.C.G.S. Q 15A-2000, is vague 
and overbroad, we have consistently upheld the constitutionality of 
this procedure. State v. Powell, 340 N.C. 674, 695, 459 S.E.2d 219, 230 
(1995), cwt. denied, 516 U.S. 1060, 133 L. Ed. 2d 688 (1996). We have 
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considered defendant's arguments on these additional issues and find 
no compelling reason to depart from our prior holdings. 

These assignments of error are overruled. 

PROPORTIONALITY 

[35] We turn now to the appropriateness of the death penalty. 
Defendant argues that the capital sentence should not stand because 
it was "imposed under the influence of passion, prejudice, or any 
other arbitrary factor." N.C.G.S. § 16A-2000(d)(2). In support of this, 
defendant first contends that the prosecutor's comments to the judge 
before trial show that racial prejudice was a part of the charging deci- 
sion. Defendant also argues the prosecutor improperly considered in 
his charging decision an unrelated murder that occurred about the 
same time. 

According to the record, the tria.1 judge conferred with the prose- 
cutor and the defense team before the trial began. The prosecutor 
explained that one of the reasons the case was being tried capitally 
was that he anticipated that three a.ggravating circumstances would 
apply. He went on to say: 

We have a Hispanic male [victim], as brutal a killing as it can 
be. We have another killing that happened about two or three 
days earlier that had to do with a school teacher that was stabbed 
in just a brutal, bloody killing that happened two or three days 
earlier. We thought we had, at one point, a mass murderer on our 
hands. And fortunately, it was two different people. 

However, the prosecutor then added: 

In light of the amount of aggravating factors, the prior 
aspects of it, we just felt like, you know, for a lot of reasons, 
that it just would not, in apporLionality-wise or fairness-wise, if 
we're going to try capital cases, this is a capital case that needs 
to be tried as capitally. It just--I feel like the situation calls for 
the ultimate penalty. 

This exchange demonstrates that the prosecutor based his 
decision to seek the death penalty on the number of aggravating cir- 
cumstances, the seriousness of the case, and the treatment of other 
similar cases. The prosecutor has discretion to consider numerous 
factors in determining whether a murder case should be tried capi- 
tally. State v. Lineberger, 342 N.C. 599, 603-04, 467 S.E.2d 24, 25-26 
(1996). We do not believe that the prosecutor's mention of the vic- 
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tim's race or of an unrelated murder indicates that the charging 
decision was either driven by or tainted by improper factors. 

Defendant next argues that the trial court's comments to defend- 
ant at the conclusion of the sentencing proceeding show that the sen- 
tence was imposed under the influence of passion and prejudice. 
After the court passed sentence, the trial court complimented all 
counsel for the professionalism demonstrated during trial. The judge 
then spoke to the defendant, saying: 

Mr. Barden, I feel like I would be remiss if I didn't say that 
even under the difficult situation of being here on trial you've 
conducted yourself well. You are to be commended for that 
because I know that it doesn't have to be that way. It's a difficult 
situation. I do appreciate that and I wish you good luck under 
very bad circumstances. 

These comments reflect the experienced trial judge's awareness that 
capital defendants can be obstreperous, troublesome, and even dan- 
gerous at trial. We fail to see any impropriety whatsoever in the 
judge's humane words of encouragement to a defendant who has just 
been told he is going to die. 

Defendant next contends that the prosecutor's comments about 
witnesses not called by defendant led the jury to consider arbitrary 
factors and that the prosecutor's introduction of the victim's charac- 
ter resulted in a verdict that was imposed under the influence of pas- 
sion. We have considered these contentions earlier in this opinion 
and found no error. Upon further consideration in the context of 
N.C.G.S. § 15A-2000(d)(2), we do not find that these arguments by the 
prosecutor undermine the validity of the sentence. 

Finally, defendant argues that the jury's failure to find twenty-five 
of the twenty-seven submitted mitigating circumstances was irra- 
tional and demonstrated that the verdict was imposed under the 
influence of passion and prejudice. While we are not privy to 
the jury's deliberations, our review of the record satisfies us that the 
jurors did not behave irrationally. The jury picked and chose among 
the submitted circumstances, indicating that each circumstance was 
individually considered. Moreover, the verdict form called for a "yes" 
response only if any juror found that a mitigating circumstance 
existed and had mitigating value. Thus, jurors may have found that 
submitted circumstances existed but did not have mitigating value. In 
the absence of any evidence that the jury failed to follow the court's 
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instructions, we decline to speculate as to the jury's rationale as 
to each circumstance. 

[36] Although defendant has not raised a proportionality argu- 
ment in his brief, N.C.G.S. 3 15A-2000(d)(l) and (2) require that we 
undertake a review to determine whether the sentence of death is 
proportionate. We also consider whether the record supports the 
aggravating circumstances found by the jury. The State's brief 
includes an argument that the sentence was proportionate. 

The jury's recommendation of death is supported by three 
aggravating circumstances. It found that defendant had committed a 
prior crime of violence, pursuant to N.C.G.S. Q 15A-2000(e)(3). The 
record readily establishes this prior conviction, and the rape vic- 
tim testified to the violence of the offense. The jury also found that 
the offense was committed for pecuniary gain, pursuant to N.C.G.S. 
5 15A-2000(e)(6). As  noted above, the evidence fully supports this cir- 
cumstance. Finally, the jury found that the murder was especially 
heinous, atrocious, or cruel, pursumt to N.C.G.S. Q 15A-2000(e)(9). 
The evidence showed that defendant bludgeoned the victim in the 
head numerous times, apparently changing weapons during the 
course of the attack, and that defendant acknowledged that the vic- 
tim may have been alive after the attack but took no steps to assist 
him. In addition, defendant instituted the attack only after the victim, 
who had already loaned defendant money once that night, refused to 
make a second loan of twenty dollars. Defendant's attack began after 
the victim turned his back to defendant to resume his duties at work. 
This evidence supports the jury's finding that the murder was espe- 
cially heinous, atrocious, or cruel. 

In conducting our proportionality review, we compare the case 
at bar with other appropriate cases, as defined in State v. Williams, 
308 N.C. 47, 79, 301 S.E.2d 335, 355, cert. denied, 464 U.S. 865, 78 
L. Ed. 2d 177 (1983), and State v. B'ncon, 337 N.C. at 103, 446 S.E.2d 
at 562. This review takes into account the particular facts and 
circumstances of each case, and no single factor is necessarily dis- 
positive. The determination whether a sentence is disproportionate 
"ultimately rest[s] upon the 'experienced judgments' of the members 
of this Court." Sta)te v. Green, 336 N.C. at 198, 443 S.E.2d at 47. 

This Court has found a death sentence disproportionate in seven 
cases. State v. Benson, 323 N.C. 3113, 372 S.E.2d 517; State v. Stokes, 
319 N.C. 1, 352 S.E.2d 653 (1987); State v. Rogers, 316 N.C. 203, 341 
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S.E.2d 713 (1986), overruled on other grounds by State v. Gaines, 345 
N.C. 647, 483 S.E.2d 396, and by State u. Vandiver, 321 N.C. 570,364 
S.E.2d 373; State v. Young, 312 N.C. 669, 325 S.E.2d 181 (1985); State 
u. Hill, 311 N.C. 465, 319 S.E.2d 163 (1984); State v. Bondurant, 309 
N.C. 674, 309 S.E.2d 170 (1983); State v. Jackson, 309 N.C. 26, 305 
S.E.2d 703 (1983). In only two of these cases did the jury find the mur- 
der to be especially heinous, atrocious, or cruel, and each of these 
cases is distinguishable from the case at bar. In Stokes, the seventeen- 
year-old defendant was the only one of three assailants to receive the 
death penalty. State v. Stokes, 319 N.C. at 19-27, 352 S.E.2d at 663-68. 
According to the warrants in the case at bar, defendant was forty-one 
years old at the time of the offenses and thus possessed the maturity 
to understand the significance of his acts. Because defendant in the 
case at bar acted alone, no other jury could have found that others 
involved in the assault deserved a life sentence. In Bondurant, the 
victim not only indicated remorse after shooting the victim, he took 
the victim to the hospital. State v. Bondurant, 309 N.C. at 692-95, 309 
S.E.2d at 181-83. By contrast, defendant in the case at bar abandoned 
the victim, who may have been still alive, then took steps to hide his 
involvement in the offenses. 

In addition, in none of the cases listed above was the defendant 
found to have committed a prior violent felony, pursuant to N.C.G.S. 
# 15A-2000(e)(3). This Court has held that such a finding of recidivism 
is a significant consideration in determining the proportionality of a 
death sentence. State v. Hawis, 338 N.C. 129,161,449 S.E.2d 371,387 
(1994), cert. denied, 514 U.S. 1100, 131 L. Ed. 2d 752 (1995). 

We believe the case at bar is significantly similar to State v. Call, 
353 N.C. 400, 545 S.E.2d 190. In Call, the defendant lured the victim to 
a remote cornfield by asking for the victim's help. While the victim's 
back was turned, the defendant fatally beat the victim on the head 
with a shovel, then with an iron bar. The jury found as aggravating cir- 
cumstances that the murder was committed during the course of a 
kidnapping, N.C.G.S. # 15A-2000(e)(5); that the murder was commit- 
ted for pecuniary gain, N.C.G.S. § 15A-2000(e)(6); that the murder 
was especially heinous, atrocious, or cruel, N.C.G.S. # 15A-2000(e)(9); 
and that the murder was part of a course of conduct in which defend- 
ant engaged and which included the commission by defendant of 
other crimes of violence against another person or persons, N.C.G.S. 
# 15A-2000(e)(ll). Although the jury also found two statutory miti- 
gating circumstances and four nonstatutory mitigating circum- 
stances, the jury recommended a death sentence. We held that the 
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death sentence was not disproportionate. State v. Call, 353 N.C. 400, 
545 S.E.2d 190. 

Based upon the facts of the case at bar and the treatment of other 
similar cases, we are satisfied that the death penalty recommended 
by the jury and ordered by the trial court is not disproportionate. As 
detailed above, the case is remanded for a Batson hearing. In all 
other respects, defendant received a fair trial and capital sentencing 
proceeding, free from prejudicial error. 

REMANDED FOR BATSON HEARING: OTHERWISE NO ERROR. 

IN RE: INQUIRY CONCERNING A JUDGE, NO. 240, GREGORY R. HAYES, 
RESPONI~ENT 

No. 1391101-2 

(Filed 22 November 2002) 

Judges- recommendation of removal from office dismissed- 
clear and convincing evidence standard 

The Judicial Standards Commission's recommendation that 
respondent judge be removed firom judicial office based on mis- 
conduct for alleged sexual adkances toward a deputy clerk of 
court is not accepted and the proceeding is dismissed, because: 
(1) the evidence taken as a whole is equivocal, contradictory, and 
in many instances ambiguous; (2) the testimony of witnesses 
places the evidence in equipoise; and (3) the evidence does not 
establish by clear and convinling proof that respondent has 
pursued any course of conduct that demonstrates that he know- 
ingly and willfully persisted in indiscretions and misconduct 
which our Supreme Court has d'eclared to be, or which under the 
circumstances respondent should have known to be, acts which 
constitute willful misconduct in office and conduct prejudicial 
to the administration of justice which brings the judicial office 
into disrepute. 

Justices ORR and MARTIN did1 not participate in the considera- 
tion or decision of this proceeding. 

This matter is before the Supreme Court pursuant to N.C.G.S. 
5 78-376 upon a recommendation by the Judicial Standards 
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Commission entered 16 April 2002 that respondent Gregory R. Hayes, 
a judge of the General Court of Justice, District Court Division, 
Twenty-Fifth Judicial District of the State of North Carolina, be 
removed from office. Considered in the Supreme Court 12 September 
2002. 

William N. Farrell, Jr., and James J.  Coman, Special Counsel, 
for the Judicial Standards Commission. 

Sigmon, Sigmon, Isenhower & Poovey, by W Gene Sigmon and 
Nathaniel J .  Poovey; and Sigmon, Clark, Mackie, Hutton, 
Hanvey & Ferrell, PA., by E. Fielding Clark, 11, and Forrest A. 
Ferrell, for respondent-appellant. 

WAINWRIGHT, Justice. 

This proceeding is before the Court upon the recommendation of 
the Judicial Standards Commission that Gregory R. Hayes (respond- 
ent), a judge of the General Court of Justice, District Court Division, 
Twenty-Fifth Judicial District, be removed for willful misconduct in 
office and for conduct prejudicial to the administration of justice that 
brings the judicial office into disrepute in violation of Canons 1, 2A, 
and 3A(3) of the North Carolina Code of Judicial Conduct. By letters 
dated 18 March 1999, 4 August 1999, and 24 September 1999, the 
Commission notified respondent that it had ordered a preliminary 
investigation into matters involving an equitable distribution case, 
sexual advances toward a deputy clerk of court, and acceptance of 
gifts and favors from attorneys who appeared before him, to deter- 
mine whether formal proceedings should be instituted against him. 
The correspondence informed respondent of the matters to be inves- 
tigated, that the investigation would remain confidential in accord- 
ance with N.C.G.S. § 7A-377 and Commission Rule 4, and that 
respondent had the right to present for the Commission's considera- 
tion any relevant material that he might choose. 

More specifically, the alleged matter addressed in the letter dated 
18 March 1999 was based upon a complaint filed with the 
Commission by Morganton, North Carolina, lawyer Larry A. Ballew. 
Ballew alleged improprieties in respondent's denial of his motion to 
continue an equitable distribution case (Ross v. Ross, Burke County 
file number 97 CVD 302) in which Ballew appeared as counsel. 
Ballew was later interviewed by an SBI agent concerning the matters 
relative to the Ross complaint. It appears from this interview with 
Ballew that the focus of the investigation shifted to matters concern- 
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ing claims by Tanya Lynn Isenhour, a deputy clerk in the Burke 
County Clerk's Office. Allegations as to respondent's actions toward 
Isenhour were addressed in the notice letter dated 4 August 1999 and 
are the subject of the instant proceeding. The allegations made by 
Ballew concerning the Ross case and the allegations of respondent's 
acceptance of gifts and favors from attorneys, as contained in the 24 
September 1999 notice letter to respondent, were apparently dis- 
missed by the Commission at the preliminary investigation stage, as 
no such allegations appear in the complaint filed subsequent to the 
investigation. 

Special counsel to the Commission filed a verified complaint 
against respondent with the Commission on 14 September 2000. 
Respondent was served with a copy of the notice of complaint and 
complaint on 20 September 2000. 

The complaint alleged in pertinent part the following: 

3. The respondent has subjected a district court judge and a 
deputy clerk of court to verbal statements and physical acts 
unbecoming to him and demeaning to the dignity, integrity, and 
honor of the judicial office on the following occasions: 

a. While attending a party at Lake Hickory in the Summer of 
1997, the respondent encountered Judge Nancy L. Einstein and 
her 13-year old daughter on the dock. The respondent, who had 
been drinking, hugged Judge Einstein and told her he had a "hard- 
on", indicating he was sexually aroused. The respondent's state- 
ment was made in the presence of and loud enough to be heard 
by Judge Einstein's 13-year old daughter. 

b. The respondent held court in Burke County on July 21, 22, 
and 24, 1998. After court concluded on July 21st, the respondent 
asked courtroom clerk Tanya L. Isenhour, who had begun 
employment as a deputy clerk of the Burke County Clerk of 
Superior Court two (2) months earlier, about her job satisfaction 
and marital status. The respondent followed these inquiries with 
specific questions related to whether she went out, where did she 
go, and what clothing, including underwear, did she wear when 
she went out. Isenhour told the respondent that her choice of 
underwear was none of his business. The respondent then asked 
Isenhour to go to the lake with him on July 24th, but she declined. 
On July 22nd, the respondent invited Isenhour to go to lunch with 
him, but she declined. Two (2:) days later after court ended on 
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July 24th, the respondent renewed his invitation to Isenhour to go 
to the lake by asking her if she had brought her bathing suit. 
When Isenhour told the respondent; she had no bathing suit with 
her because she was not going to go with the respondent, he sug- 
gested she just wear her bra and panties, but Isenhour again 
declined to go. The respondent did not renew his invitation but 
asked for a raincheck and again was refused by Isenhour. 

The respondent next held court in Burke County on October 
27, 28 and 30th, 1998. Isenhour served as the respondent's court- 
room clerk for that period and went to his chambers after court 
on October 30th with continuance orders for his signature. The 
respondent was on the telephone at the time but signaled 
Isenhour to stay. When the respondent completed his call, 
Isenhour asked the respondent if he had missed being in Burke 
County. The respondent approached Isenhour and said, "I'll show 
you how much I missed you." The respondent then grabbed her 
hand in his and rubbed her hand against his genitals, grabbed and 
rubbed her genitals with his hand, and asked if she could tell that 
he missed her. Isenhour broke free and protested the respond- 
ent's actions, but the respondent approached her again and tried 
to hug her. When Isenhour pushed the respondent away, he 
retreated but offered his phone number and indicated he would 
like to date her and have sexual intercourse with her. Isenhour 
told the respondent that would not happen, and she knew all 
about him. The respondent demanded an explanation from her, 
blocked the door with his hand after grabbing her wrist, and pre- 
vented her from leaving until she explained herself. 

4. The actions of the respondent constitute willful miscon- 
duct in office and conduct prejudicial to the administration of 
justice that brings the judicial office into disrepute and are in vio- 
lation of Canons l, 2A, and 3A(3) of the North Carolina Code of 
Judicial Conduct. 

On 6 October 2000, respondent filed a verified answer, response, 
and defenses to the complaint, which provided in pertinent part as 
follows: 

3. The initial allegations contained in Paragraph 3 are 
denied. 

a. As to the allegations contained in Subparagraph 3(a) it is 
admitted that the Respondent, Judge Gregory R. Hayes, attended 
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a party at Lake Hickory in the summer of 1997 and Judge Nancy 
L. Einstein was present at the party. It is admitted that the 
Respondent, Judge Gregory R. Hayes had a social alcoholic drink 
or drinks as did most guests at the social function including the 
Complainant Nancy L. Einstein. It is specifically denied that the 
Respondent, Judge Gregory R. Hayes, hugged Nancy L. Einstein 
or made any off-color or inappropriate remark to or towards her 
or in the presence of her daughter. It is further specifically and 
emphatically denied that he made any remark to Nancy L. 
Einstein or anyone else concerning the physiological state of his 
anatomy or male private parts The Respondent, Judge Gregory 
R. Hayes' wife was present with the Respondent, Judge Gregory 
R. Hayes during the entirety of the social function and nothing 
inappropriate was said or done by the Respondent, Judge 
Gregory R. Hayes. The remaining allegations contained in 
Subparagraph 3(a) are denied. 

b. As to the allegations contained in Subparagraph 3(b) it is 
admitted that the Respondent, Judge Gregory R. Hayes as a Judge 
of the General Court of Justice held Court in Burke County on 
July 21, 22 and 24, 1998. It is admitted that the deputy courtroom 
clerk, Tanya L. Isenhour, had begun employment as a deputy 
clerk under the tenure of the then Clerk of Court, Iva Rhoney. 
Tanya L. Isenhour had begun her employment some two months 
earlier. It is admitted that there were conversations between 
Judge Gregory R. Hayes and the deputy clerk regarding her job 
satisfaction, her knowledge of the job and her duties and abilities 
as well as conversations concerning her work. The remainder of 
the allegations contained in Subparagraph 3(b) are denied. 

As to the allegations contained in the last paragraph of 
Paragraph 3 of the Complaint, 11t is admitted that the Respondent, 
Judge Gregory R. Hayes held Court in Burke County on October 
27, 28 and 30 in 1998 and that the Complainant deputy clerk 
served as Courtroom Clerk during that period. It is admitted that 
as a part of her official duties the Complainant deputy clerk, went 
into the Judge's Chambers with Continuance Orders for Judge 
Hayes' signature. It is specifically and emphatically denied that 
the Respondent, Judge Gregory R. Hayes made any inappropriate 
advances towards Tanya L. Isenhour or inappropriately 
approached her or said to her or anyone else "I'll show you how 
much I missed you", or had made any statement to her in that 
context. It is specifically and emphatically denied that the 
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Respondent, Judge Gregory R. Hayes had any physical contact 
with the Complainant deputy clerk, Tanya L. Isenhour. It is specif- 
ically denied that Judge Gregory R. Hayes made any sexual over- 
tures or comments of a sexual nature to the deputy clerk, Tanya 
L. Isenhour or that the deputy clerk, Tanya L. Isenhour made any 
statements to him other than statements having to do with the 
official conduct of the Court's business. It is specifically denied 
that Judge Gregory R. Hayes made any demands upon the 
Complainant deputy clerk, Tanya L. Isenhour or that he blocked 
the door in any way or grabbed her wrist in any way or prevented 
her from leaving the Judge's Chambers. 

4. As the offensive actions complained of did not take place, 
the conclusions drawn therefrom are specifically and emphati- 
cally denied. It is further denied that Judge Gregory R. Hayes 
took any action which .would constitute willful misconduct in 
office or engaged in conduct which would be prejudicial to the 
administration of justice or conducted himself in such a manner 
that would bring the judicial office into disrepute or would be in 
any way in violation of any of the Canons of the North Carolina 
Code of Judicial Conduct. 

8. Judge Gregory R. Hayes is informed and believes and upon 
such information and belief alleges that Nancy L. Einstein, the 
deputy clerk, and Larry Ballew, a Morganton attorney, have allied 
themselves in the making, publishing, and filing of false or frivo- 
lous accusations for the common purpose, scheme, or design of 
attempting to have Judge Gregory R. Hayes wrongfully removed 
as a duly elected Judge of the General Court of Justice. 

a. Larry Ballew, a Morganton attorney, and the complaining 
attorney in the Ross case filed a written Complaint against Judge 
Gregory R. Hayes. These charges were found to be unfounded or 
frivolous by the Commission. 

b. Judge Gregory R. Hayes is informed and believes that the 
complaining deputy clerk is a client of the complaining attorney, 
Larry Ballew and was at the time that the deputy clerk initially 
filed or signed an affidavit alleging the false events. 

c. Judge Gregory R. Hayes is informed and believes and upon 
such information and belief alleges that Nancy L. Einstein subse- 
quent to defeat as a District Court Judge is going into the private 
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practice of law with or share offices with Larry Ballew, the com- 
plaining attorney in the Ross case and that they share a mutual 
dislike of him which predates the time of the false acts of which 
they have wrongfully accused him. 

d. Judge Gregory R. Hayes is informed and believes that the 
Complainant deputy clerk is the political hiree of the defeated 
Clerk of Court Iva Rhoney. She was hired after the election in the 
waning days of the Rhoney adininistration. When she was hired 
she lacked the fundamental skills to perform the duties of her 
office. She has been reprimanded for inappropriate dress. Judge 
Gregory R. Hayes is further informed and believes that her 
charges in part are an attempt to keep a position for which she is 
not qualified. 

On 10 October 2000, the Commission served respondent with a 
notice of formal hearing concerning the charges alleged. The 
Commission conducted the hearing on 16 and 17 November 2000. 
Respondent was present and was represented by his attorneys of 
record. The Commission first addressed allegations that respondent 
acted improperly toward a fellow judge at a private party and deter- 
mined that there was not clear anld convincing evidence to support 
these allegations. Accordingly, the Commission made no findings of 
fact, conclusions of law, or recommendation concerning these alle- 
gations. The Commission next addressed allegations of respondent's 
improper behavior toward Isenhour. In its recommendation entered 
18 January 2001, the Commission found clear and convincing evi- 
dence that respondent's conduct constituted: 

a. conduct in violation of Canons 1, 2A, and 3A(3) of the North 
Carolina Code of Judicial Conduct; 

b. conduct prejudicial to the administration of justice that brings 
the judicial office into disrepute as defined in In re Edens, 290 
N.C. 299, 226 S.E.2d 5 (1976); and 

c. willful misconduct in office as defined in In re Nowell, 293 
N.C. 235, 237 S.E.2d 246 (1977). 

The Commission then recommended that this Court remove re- 
spondent from office. 

This matter was filed with thils Court on 8 March 2001 and was 
first heard on 14 May 2001. We noted that the proceedings leading to 
the Commission's formal hearing in this matter produced numerous 
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controversies, including the quashing of a subpoena compelling the 
appearance of Larry A. Ballew, a resident of Georgia licensed to prac- 
tice law in North Carolina, and the admission of evidence at the hear- 
ing concerning respondent's alleged verbal misconduct toward Judge 
Nancy Einstein at a private party. 

As a result of the foregoing, in a mandate dated 7 June 2001, we 
remanded the matter to the Judicial Standards Commission for fur- 
ther proceedings. In re Hayes, 353 N.C. 511, 546 S.E.2d 376 (2001). 
Because the decision by this Court must rest on our own independent 
evaluation of the testimony from critical witnesses in this case, we 
instructed the Commission as follows: 

(1) The Commission shall videotape all testimony pertaining 
to the two alleged incidents involving the deputy clerk. 

(2) The Commission shall also videotape and consider all 
other relevant evidence, admissible under the Rules of Evidence, 
that bears upon the allegations made by the deputy clerk. 

(3) The Commission shall hear only evidence relevant to the 
allegations of the deputy clerk. The Commission, having previ- 
ously determined that "there was not clear and convincing evi- 
dence to support the allegations" as to the alleged incident 
between respondent and Judge Einstein, should not consider evi- 
dence as to that allegation at the rehearing. 

(4) We reverse the decision to quash the subpoena for at- 
torney Larry A. Ballew. 

Id. at 515-16, 546 S.E.2d at 379. 

On 18 February 2002, the Commission served respondent with a 
notice of rehearing. The Commission conducted the hearing on 27 
and 28 February and 1 March 2002, after which the Commission, in its 
recommendation entered 16 April 2002, made the following finding of 
fact based on evidence as to Paragraph 3(b) of the complaint: 

10. The respondent held court in Burke County on July 21, 
22, and 24, 1998. Tanya L. Isenhour (Isenhour), a 22 year old 
female who began employment as a deputy clerk of the Burke 
County Clerk of Superior Court on May 19, 1998, served as the 
respondent's courtroom clerk. During the first two (2) days of 
that time period, the respondent engaged Isenhour in a conversa- 
tion which he began with general inquiries about her marital sta- 
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tus and family and followed with specific inquiries about more 
personal, intimate matters, including whether and where did she 
go when she went out, what clo1;hing did she wear when she went 
out, and whether she wore underwear when she went out. The 
respondent invited Isenhour to go to the lake with him on July 
24th) but she declined and told him she would want to take her 
family if she were to go. After court ended on July 24th, the 
respondent renewed his invitation to Isenhour to go to the lake 
by asking her if she had brought her bathing suit. When Isenhour 
told the respondent she had no bathing suit with her because she 
was not going to go with the respondent, he suggested she could 
go in her underwear, but Isenhour again declined to go. 

The respondent next held court in Burke County on October 
27, 28, and 30, 1998. Isenhour served as the respondent's court- 
room clerk for that period and went to his chambers after court 
on October 30th with continuance orders for his signature. The 
respondent was on the telephone at the time but signaled 
Isenhour to stay. When the respondent completed his call, 
Isenhour exchanged pleasantries with him and asked the 
respondent if he had missed being in Burke County. The respond- 
ent approached Isenhour and said, "I'll show you how much I 
missed you." The respondent then took her hand, placed her hand 
on his genitals, and rubbed her hand against his genitals; placed 
his other hand on her genitals and rubbed her genitals with his 
hand; and asked if she could tell that he missed her. Isenhour 
pushed the respondent away and exclaimed that he was going to 
cost her her job. The respondent approached her again and tried 
to hug her. At that point Isenhour told the respondent that she 
knew about his relationship with another deputy clerk. Blocking 
the door with one hand and holding Isenhour's wrist with the 
other hand, the respondent demanded that Isenhour explain how 
she learned of the relationship, prevented her from leaving until 
she revealed the source of her information, and warned her not 
to tell anyone what had just occurred, implying adverse conse- 
quences to her if she did so. 

The Commission then concluded on the basis of clear and con- 
vincing evidence that respondent's conduct as found in finding of fact 
number 10 constituted: 

a. conduct in violation of Canons 1, 2A, and 3A(3) of the North 
Carolina Code of Judicial Conduct; 
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b. conduct prejudicial to the administration of justice that brings 
the judicial office into disrepute as defined in I n  re Edens, 290 
N.C. 299,226 S.E.2d 5 (1976); and 

c. willful misconduct in office as defined in In  re Nowell, 293 
N.C. 236,237 S.E.2d 246 (1977). 

The Commission then recommended that this Court remove respond- 
ent from judicial office. 

The Judicial Standards Commission is created by statute. 
N.C.G.S. 9 7A-375 (2001). The Comnlission investigates com- 
plaints against sitting judges and candidates for judicial office. 
N.C.G.S. $ 7A-377(a) (2001). Commission members act as jurors and 
make findings of fact. The Commission may compel the attendance of 
witnesses and the production of evidence; conduct hearings; and rec- 
ommend to this Court what disciplinary action, if any, should be 
taken. Id. "The Commission serves 'as an arm of the Court to conduct 
hearings for the purpose of aiding the Supreme Court in determining 
whether a judge is unfit or unsuitable.' " I n  re Tucker, 348 N.C. 677, 
679, 501 S.E.2d 67, 69 (1998) (quoting In  re Hardy, 294 N.C. 90, 97, 
240 S.E.2d 367, 372 (1978)). However, final authority to discipline 
judges lies solely with the Supreme Court. I n  re Peoples, 296 N.C. 109, 
146-47, 250 S.E.2d 890, 911-12 (1978) (discussing the authority of the 
Commission and disciplinary proceedings), cert. denied, 442 U.S. 
929, 61 L. Ed. 2d 297 (1979). "[Sections 712-376 and 7A-3771 authorize 
and empower the Court, unfettered in its adjudication by the recom- 
mendation of the Commission, to make the final judgment whether to 
censure, remove, remand for further proceedings, or dismiss the pro- 
ceeding." Hardy, 294 N.C. at 97-98, 240 S.E.2d at 373. 

The Commission's recommendations are not binding upon this 
Court. Nowell, 293 N.C. at 244, 237 S.E.2d at 252. In reviewing the 
Commission's recommendations pursuant to N.C.G.S. 5 7A-376, this 
Court acts as a court of original jurisdiction, rather than in its usual 
capacity as an appellate court. Peoples, 296 N.C. at 147, 250 S.E.2d at 
912. We consider the evidence and then exercise independent judg- 
ment as to what discipline, if any, is appropriate. Nowell, 293 N.C. at 
244,237 S.E.2d at 252. "Each case arising from the . . . Commission is 
to be decided upon its own facts." I n  re Eivett, 309 N.C. 635, 664,309 
S.E.2d 442, 459 (1983). 

The quantum of proof required in proceedings before the 
Commission is proof by clear and convincing evidence: "a burden 
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greater than that of proof of a preponderance of the evidence and less 
than that of proof beyond a reasonable doubt." Nowell, 293 N.C. at 
247, 237 S.E.2d at 254. 

Removal of a judge is a matter clf the most serious consequences. 

[The judge] is, thereby, not only deprived of the honor, power and 
emoluments of the office for the remainder of his term, but is also 
permanently disqualified from holding further judicial office in 
this State and G.S. 7A-376 expressly provides that he "receives no 
retirement compensation," regardless of how many years he has 
served with fidelity and distinction or how much he had paid into 
the State Retirement Fund pursuant to the provisions of the 
Retirement Act. 

Hardy, 294 N.C. at 100-01, 240 S.E.2d at 374 (Lake, J., concurring in 
part and dissenting in part). Justice Lake added: 

The more serious consequence is that the people, who elected 
him to be their judge, are deprived of his services for the remain- 
der of his term. It is not a light thing for this Court to assume 
the power to say to the people of North Carolina, "You have 
lawfully elected this judge, but we have determined that he can- 
not serve you." 

Id. at 101, 240 S.E.2d at 374-75. 

Respondent first argues that he was denied due process and a fair 
hearing before the Commission when four members of the 
Commission who had heard the previous proceeding and had voted 
to remove respondent failed to recuse themselves. Respondent notes 
that unbiased and objective fact-finders are critical when a case turns 
on the credibility of two antagonists, only one of whom is telling the 
truth. These same four members comprised the majority in recom- 
mending respondent's removal upon the rehearing. Respondent con- 
tends that although the Commission determined in the first hearing 
that the allegations concerning Judge Einstein were not supported by 
clear and convincing evidence, 1;he Commission members were 
exposed to damaging collateral evidence that may have prejudiced 
their views. 

Even though the matter is reviewed by this Court, fundamental 
due process an8 fundamental fairness are required at every stage and 
every junction of the proceeding. Respondent argues that the four 
members should have recused themselves because these members 
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had already recommended removal, and it would be very unlikely 
that these members would act fairly, impartially, and without a pre- 
disposition. Respondent further argues that for the four members to 
change their recommendation would require them to admit they were 
wrong the first time. 

In addition, respondent argues that he was deprived of a fair 
hearing when the Commission denied respondent's request to con- 
duct a voir dire of the members of the Commission. Respondent 
contends that the Commission's denial of this request made it impos- 
sible for respondent to determine if any of the members had any 
bias or prejudice that would impair their ability to render a fair and 
impartial recommendation. 

The Commission responds that any alleged partiality by an indi- 
vidual member of the Commission is cured by the final scrutiny of 
this Court. The Judicial Standards Commission's enabling statute 
provides that "[iln a particular case, if a member disqualifies himself, 
or is successfu1,ly challenged for cause, his seat for that case shall 
be filled by an alternate member selected as provided in this sub- 
section." N.C.G.S. Q 7A-375(c) (emphasis added). This statute con- 
templates that respondent has the right to have an opportunity t,o 
conduct a voir dire of members of the Commission in order to deter- 
mine if any of the members should be challenged for cause. 

In this case, while the better practice would have been for the 
Commission to allow a voir dire of its members to determine if any 
of them should be challenged for cause, this issue is not the basis on 
which we decide this matter. 

Respondent next argues that he was denied his due process and 
equal protection rights guaranteed by the Constitutions of both North 
Carolina and the United States because the mechanism for censure 
and removal of a member of the judiciary is fundamentally flawed. In 
addition, respondent argues that the rules of the Judicial Standards 
Commission do not afford basic procedural guidelines within which 
to conduct a defense or to contest the Commission's evidence 
because of the lack of meaningful rules of evidence, procedure, and 
discovery. 

Although respondent concedes that this Court has previously 
determined that the statutes governing the Judicial Standards 
Commission, N.C.G.S. ch. 7A, art. 30 (2001), are constitutional and 
comport with due process, see, e.g., Nowell, 293 N.C. 235, 237 S.E.2d 
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246, he urges this Court to overrule these earlier cases. Respondent 
argues that the rules of the Judicial Standards Commission do not 
provide respondent or any similarly situated judge adequate basic 
procedural guidelines within which to conduct a defense, put forth 
evidence, conduct discovery, or otherwise prepare for a hearing. The 
Commission argues that respondent concedes that this Court has 
held that article 30 of chapter 7A of our General Statutes is constitu- 
tional and is not violative of due process, and argues that we should 
not overrule these precedential cases. 

This Court has stated that review of a Judicial Standards 
Commission proceeding is "a most serious undertaking by this 
Court." Kivett, 309 N.C. at 673,309 1S.E.2d at 464. As noted above, this 
Court makes its own independent evaluation of the record evidence; 
finds the facts as they exist; makes conclusions of law based thereon; 
and makes the ultimate determination as to whether it should cen- 
sure, remove, or decline to do either. Nowell, 293 N.C. at 246, 237 
S.E.2d at 253. Thus, notwithstanding the fact that the Commission 
has made findings of fact and conclusions of law, this Court must 
review the record presented by the Commission and make its own 
independent findings and conclusions and decide the appropriate 
sanction, if any. The Nowell decision and its progeny recognize the 
constitutional deficiencies in the statutes governing the Judicial 
Standards Commission, but reconcile those deficiencies by relying on 
this Court as the ultimate finder of fact and arbiter of the truth. 
Caselaw makes clear that the obvious constitutional problems with 
the process are "cured" because the Commission makes only a "rec- 
ommendation." Nowell, 293 N.C. at 244, 237 S.E.2d at 252-53; see also 
Kivett, 309 N.C. at 671, 309 S.E.2d at 463. 

We recognize that the procedures in place for investigating judi- 
cial complaints are far from perfect. There are constant efforts under- 
way to improve the process, and this Court is and remains amenable 
to rule changes and safeguards. Again, however, we do not feel that 
resolution of these issues is necessary for a proper determination of 
this matter. Furthermore, all the courts of this state, including the 
appellate courts, will avoid constitutional questions, even if properly 
presented, where a case may be resolved on other grounds. See State 
u. Crabtree, 286 N.C. 541, 543, 212 S.E.2d 103, 105 (1975). 

Respondent finally argues that the witnesses gave conflicting 
testimony that, when subjected to routine methods of determining 
credibility, does not rise to the level of clear and convincing proof. 
Respondent contends that, based upon the evidence before the 
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Commission, there is not sufficient evidence of conduct prejudicial to 
the administration of justice bringing the office into disrepute as 
defined in Edens, 290 N.C. 299, 226 S.E.2d 5 ,  or of willful misconduct 
in office as defined in Nowell, 293 N.C 235, 237 S.E.2d 246. 

We briefly review the evidence. Respondent is a duly elected dis- 
trict court judge of North Carolina's Twenty-Fifth Judicial District. He 
was elected in 1994 and reelected without opposition in 1998.l 

Isenhour began her employment with the Burke County Clerk's 
Office on 19 May 1998, when she was twenty-two years old. Isenhour 
was hired by Burke County Clerk of Court Iva Rhoney after Rhoney's 
defeat in the 1998 primary. Isenhour had no prior experience as a 
clerk. She had been terminated from her previous employment, Bauer 
Industries, for not coming to work. She remained unemployed from 
September 1997 until May 1998. 

Isenhour alleged that on July 21, 22, and 24, 1998, respondent 
engaged her in inappropriate conversation regarding her dress and 
personal life. She testified that respondent invited her to a lake party 
on 24 July 1998, which invitation she declined. Isenhour admitted that 
bailiff Vernon Fleming and lawyer Talton Dark were present when 
this "lake invitation" conversation took place, but both Vernon 
Fleming and Talton Dark testified that they did not hear any conver- 
sation of this nature. Isenhour further admitted that she never told 
her immediate supervisor, Lynn Richards, or her boss, Clerk of Court 
Iva Rhoney, about this incident until she filed with the Commission 
her letter dated 30 June 1999. Isenhour stated that while respondent 
heard the Ross case in May 1998, respondent winked and smiled at 
her. Marjorie Mundy, an employee of the Administrative Office of the 
Courts sent to train Isenhour, and Richard Beyer, an attorney in the 
Ross case, testified that they did not witness any such conduct. 
Mundy further testified that knowing Mundy was new in the area, 
respondent was very helpful and that Mundy "saw nothing wrong at 
all." Mundy also testified that Isenhour dressed inappropriately and 
that her dresses were too short. 

Isenhour also alleged that after court on 30 October 1998, while 
in chambers, respondent took Isenhour's hand and placed it on his 
private parts and with his other hand rubbed her genitals. Isenhour 
stated that respondent thereafter prevented her from leaving and 
warned her not to tell anyone what had transpired. Isenhour admitted 

- - 

1. We also note that respondent was reelected in a contested, nonpartisan race in 
2002. 
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on cross-examination that although the office for the trial court 
administrator and the district attorney was next door, she never 
screamed, but instead, after these alleged assaults occurred, waited 
for respondent to sign a stack of continuance orders. Isenhour did 
not report this incident to her supenisor, her boss, or even her 
boyfriend until 17 February 1999. This was the same day lawyer 
Ballew and respondent had a confrontation regarding the Ross case 
and the same day that Isenhour became upset after being admonished 
for using the bathroom adjacent to respondent's chamber. Isenhour 
admitted that when these alleged assaults took place, the doors to 
respondent's chamber were unlocked. 

Respondent unequivocally deniled the accusations made against 
him by Isenhour. Less than a year prior to Isenhour's filing the com- 
plaint, respondent convicted and sentenced her boyfriend for driving 
while impaired. Isenhour indicated during cross-examination that she 
talked with Ballew concerning her allegations against respondent. 
Ballew told Isenhour that if she filed a lawsuit, she would be a very 
rich woman. Justina Bryan, one of Isenhour's co-workers, testified 
that Isenhour got the idea of filing her complaint with the 
Commission from watching a television show. Isenhour told Bryan 
that because of her filing the complaint, "[Alfter I get through with 
Judge Hayes, I may not ever have to work another day in my life." 
Isenhour testified that the first tim~e she wrote down what happened 
was on Saturday, 6 March 1999, one day after Ballew had written his 
letter to the Commission. 

At the first hearing, Isenhour testified that Ballew told her, "After 
I get through with Judge Hayes on this matter, I'll never have to work 
again." At the rehearing, Isenhour testified specifically that Ballew 
did not make that statement, but rather, that he told Isenhour that if 
she filed a lawsuit, she could be a very rich woman. At the first hear- 
ing, Isenhour testified that during the "lake invitation" conversation 
of July 1998, respondent had told Talton Dark that Isenhour was com- 
ing in her bra and panties. At the second hearing, Isenhour changed 
her testimony to say that respondent hollered to Talton Dark that 
Isenhour was coming in a bikini. Dark testified that he never heard 
respondent holler that statement. Dark acknowledged, however, that 
he and respondent were friends anid that respondent had encouraged 
him to return to Morganton when Dark lost his job. 

Although Isenhour noted in her own handwriting on the skills 
section of her job application to the clerk's office that she could 
speak fluent German, she admitted on cross-examination that she did 
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not know fluent German. Isenhour further represented on the appli- 
cation that she knew sign language, but later admitted that she knew 
only the signed alphabet. 

The Commission submits that there is clear and convincing evi- 
dence to support Isenhour's allegations because, in addition to the 
testimony of Isenhour, the Commission heard corroborating testi- 
mony from her co-workers. Justina Bryan testified that on the day in 
question, 30 October 1998, Isenhour appeared visibly upset and 
shaken. Fellow clerk Gwen Duplain testified similarly to Isenhour's 
emotional state, and bailiff Butch Jenkins testified that Isenhour 
asked him not to leave her alone with respondent. The Commission 
contends further that this Court, while not always accepting the rec- 
ommendation of the Commission, has generally accepted the 
Commission's findings as to the credibility of witnesses. The 
Commission contends in its brief that it "observed [rlespond- 
ent's demeanor during the entire live proceedings and may have 
observed clues concerning h i s  credibili ty which are not shown on 
the videotape." 

This Court has a duty to remember and consider all of the 
evidence whether called to our attention by counsel or not, for all of 
the evidence is important. In the present case, we have scrutinized 
the record and videotapes of the proceedings, searching for any 
clues that might shed light on each witness' credibility. We found no 
such clues that proved or disproved Isenhour's claim. Moreover, 
because our analysis must be conducted pursuant to a clear and 
convincing standard of proof, we cannot base our decision on mere 
credibility "clues." 

We also consider the North Carolina pattern jury instructions, 
which are based on decisions of this Court, for in this case we sit as 
fact-finders. The pattern instructions include the following: 

The highest aim of every legal contest is the ascertainment of 
the truth. Somewhere within the facts of every case, the truth 
abides, and where truth is, justice steps in garbed in its robes and 
tips the scales. In this case you have no friend to reward, you 
have no enemy to punish; you have no anger to appease or sor- 
row to assuage. Yours is a solemn duty to let your verdict speak 
the everlasting truth. 
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The law requires [the Commission] to prove each element of 
this issue by evidence which is clear . . . and convincing. (On 
most issues in civil cases, the law only requires the parties to 
prove their issues by the greater weight of the evidence. That is 
not the situation, however, with this issue. Before [the 
Commission] is entitled to prevail, [it] must prove this issue by 
clear. . . and convincing evidence.) 

Clear . . . and convincing evidence is evidence which, in its 
character and weight, establishes what [the Commission] seeks 
to prove in a clear. . . and convincing fashion. You shall interpret 
and apply the words "clear[]" . . . and "convincing" in accordance 
with their commonly understood and accepted meanings in 
everyday speech. 

N.C.P.1.-Civil 101.11 (1987). 

You are the sole judges of the credibility of each witness. 

You must decide for yourselves whether to believe the testi- 
mony of any witness. You may believe all, or any part, or none of 
that testimony. 

In determining whether to believe any witness you should 
use the same tests of t ru thfulne ,~~ which you apply in your every- 
day lives. These tests may include: the opportunity of the witness 
to see, hear, know, or remember the facts or occurrences about 
which the witness testified; the manner and appearance of the 
witness; any interest, bias, or paxtiality the witness may have; the 
apparent understanding and fairness of the witness; whether the 
testimony of the witness is sensible and reasonable; and whether 
the testimony of the witness is consistent with other believable 
evidence in the case. 

You are also the sole judges of the weight to be given to 
any evidence. By this I mean, if you decide that certain evi- 
dence is believable, you must then determine the importance of 
that evidence in the light of .all other believable evidence in 
the case. 

It is your duty to recall and consider all of the evidence intro- 
duced during the trial. If your recollection of the evidence differs 
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from that which the attorneys argued to you, you should be 
guided by your own recollection in your deliberations. 

N.C.P.1.-Civil 101.50 (1994) (emphasis added) (footnote omitted). 

As we stated succinctly in Kivett, "[tlhe review of this proceeding 
has been a most serious undertaking by this Court. The preservation 
of the due administration of justice and the integrity and indepen- 
dence of the judiciary is one of the most important responsibilities of 
this Court. History has taught that without it, all else fails." Kivett, 
309 N.C. at 673, 309 S.E.2d at 464. "[Tlhe proper focus is on, among 
other things, the nature and type of conduct, the frequency of occur- 
rences, the impact which knowledge of the conduct would likely have 
on the prevailing attitudes of the comn~unity, and whether the judge 
acted knowingly or with a reckless disregard for the high standards 
of the judicial office." I n  re Martin, 302 N.C. 299, 316, 275 S.E.2d 412, 
421 (1981). 

The testimony concerning this serious charge is in sharp conflict. 
Based upon our thorough review of the record, transcripts, video- 
tapes, briefs, pertinent caselaw, and arguments presented by counsel, 
we are of the opinion that the evidence, taken as a whole, is equivo- 
cal, contradictory, and, in many instances, ambiguous. After all the 
evidence has been considered, this case is reduced to the question of 
precisely what happened, if anything, for a few minutes on the after- 
noon of 30 October 1998. The testimony of unimpeached witnesses 
for respondent, when weighed against the testimony of Isenhour, 
who was impeached, as well as the testimony of other unimpeached 
witnesses for the Commission, places the evidence in equipoise. 

We conclude, therefore, that the evidence does not establish by 
clear and convincing proof that respondent has pursued any course 
of conduct that demonstrates that he "knowingly and wilfully per- 
sist[ed] i n  indiscretions and misconduct which this Court has 
declared to be, or which under the circumstances [respondent] 
should [have known] to be, acts which constitute wilful misconduct 
in office and conduct prejudicial to the administration of justice 
which brings the judicial office into disrepute," In  re Martin, 295 
N.C. 291, 305-06, 245 S.E.2d 766, 775 (1978) (emphasis added), 
thereby constituting grounds for removal. Id. 

For the reasons stated and in the exercise of our independent 
judgment on this record, we decline to accept the recommendation of 
the Commission. Therefore, this matter is hereby DISMISSED. 
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Justices ORR and MARTIN did not participate in the considera- 
tion or decision of this proceeding. 

DEADWOOD, INC., PETITIONER V. NORTH CAROLINA DEPARTMENT O F  REVENUE, 
RESPONUENT 

No. 66PA02 

(Filed 22 November 2002) 

Taxation- gross receipts privilege tax assessment- 
live entertainment business versus moving picture shows- 
reasonable distinctions 

A de novo review revealed tlhat the Court of Appeals erred by 
concluding that the gross receipts privilege tax assessment under 
N.C.G.S. Q 105-37.1 against plaintiff corporation's live entertain- 
ment business during the period of 1 January 1994 through 28 
February 1997 violated its cons1;itutional rights based on the dif- 
fering tax treatments for live entertainment and moving picture 
shows, because reasonable distinctions exist between live musi- 
cal performances and the type of entertainment produced in mov- 
ing picture shows, including that: (1) the governmental authority 
and the society it represents incur greater risks and expense with 
live entertainment events than with a traditional moving picture 
show; and (2) more resources are required to ensure public 
safety at and around live entertainment events. 

On discretionary review pursuant to N.C.G.S. 5 7A-31 of a 
unanimous decision of the Court of' Appeals, 148 N.C. App. 122, 557 
S.E.2d 596 (2001), reversing an ord1.r entered 29 September 2000 by 
Griffin, J., in Superior Court, Martin County, which order affirmed a 
decision of the North Carolina Department of Revenue. Heard in the 
Supreme Court 11 September 2002. 

Iruine Law Firm, PC, by D w i d  J. Fruine, Jr:, for petitio,ner- 
appellee. 

Roy Cooper, Attorney General, by Kay L i n n  Miller Hobart, 
Assistant Attorney General, for respondent-appellant. 
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LAKE, Chief Justice. 

This case arises from the assessment of privilege taxes against 
Deadwood, Inc. by the North Carolina Department of Revenue for the 
period of 1 January 1994 through 28 February 1997. The essential 
question presented is whether the gross receipts privilege tax as- 
sessment against Deadwood's live entertainment business violates 
Article V, Section 2 of the North Carolina Constitution. 

The facts of this case are undisputed. Deadwood is a North 
Carolina corporation engaged in the business of operating an enter- 
tainment facility in Bear Grass, North Carolina. Deadwood's facility 
opened in 1992 with a miniature golf course and a snack stand in 
operation. The facility has since grown to include a video-game room, 
a playground, a picnic area, an ice cream shop, a gift shop and a 
dance hall with live music on Friday and Saturday nights. Deadwood 
charged its patrons admission fees to these live music events. 

On 1 May 1997, an auditor for the Department of Revenue 
examined Deadwood's records for the period of 1 January 1994 
through 28 February 1997. The auditor determined that Deadwood 
had not reported or paid the gross receipts tax as required by 
N.C.G.S. Q 105-37.1. On 13 May 1997, the Department sent a notice of 
tax assessment to Deadwood, which assessed $11,947 for gross 
receipts tax for the period of 1 January 1994 through 28 February 
1997, $1,619 for interest, and $5,974 as apenalty, for a total of $19,540. 

On appeal, the Secretary of Revenue waived the penalty but sus- 
tained the tax and interest assessment. Deadwood further appealed 
to the Tax Review Board and then to Superior Court, Martin County, 
both of which affirmed the decision. 

Thereafter, Deadwood appealed the decision to the North 
Carolina Court of Appeals. That court reversed the order of the supe- 
rior court and held that "because '[nlo class of property shall be 
taxed except by uniform rule,' . . . the gross receipts privilege tax 
assessment against Deadwood's live entertainment business during 
the period of 1 January 1994 through 28 February 1997 violated its 
constitutional rights." Dea)dwood, Inc. v. N.C. Dep't of Revenue, 148 
N.C. App. 122, 127, 557 S.E.2d 596, 600 (2001) (quoting N.C. Const. 
art. V, 2). On 9 May 2002, this Court allowed the Department of 
Revenue's petition for discretionary review. 

The constitutional premise for Deadwood's legal argument is that 
the General Assembly did not base its tax classification on a reason- 
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able distinction and, therefore, violated Section 2 of Article V of the 
North Carolina Constitution. See, e g., Snyder v. Maxwell, 217 N.C. 
617, 9 S.E.2d 19 (1940). Deadwood further asserts that, because no 
reasonable distinction existed for this classification, the privilege tax 
in issue was not equally and uniformly applied to all subjects in the 
same classification. See id. Because Deadwood contends the admin- 
istrative decision was affected by a legal error, we will review the 
record de nouo. N.C.G.S. 5 15011-51(b)(l), (c) (2001); see also 
Dialysis Care of N. C. v. N. C. Dep'l of Health & Human Sews., 137 
N.C. App. 638, 529 S.E.2d 257, aff'd per curiam, 353 N.C. 258, 538 
S.E.2d 566 (2000). 

During the time period at issue in the instant case, "live 
entertainment" was not specific all,^ taxed under article 2 of chap- 
ter 105 of the General Statutes. It was therefore governed by 
N.C.G.S. 8 105-37.1, which then stated in pertinent part: 

Every person, firm, or corporation engaged in the business of 
giving, offering or managing any form of entertainment or amuse- 
ment not othemuise taxed or specifically exempted in this Article, 
for which an admission is charged, shall pay an annual license tax 
of fifty dollars ($50.00) for each room, hall, tent or other place 
where such admission charges are made. 

In addition to the license tax levied above, such person, firm, 
or corporation shall pay an additional tax upon the gross receipts 
of such business at the rate of three percent (3%). 

N.C.G.S. 9 105-37.1 (amended 1999) (emphasis added). By contrast, 
"moving picture shows" were taxed differently and separate from all 
other forms of entertainment taxed under article 2 of chapter 105 of 
the General Statutes, including live entertainment. From 1989 to 
1996, moving picture shows were r'equired to pay a $200 tax for each 
room, hall or tent used. N.C.G.S. 5 '105-37 (1995) (repealed effective 1 
July 1997).' 

Although former N.C.G.S. 8 105-37 has been repealed and 
N.C.G.S. 9 105-37.1 has been amended since this action arose, 
the General Assembly has continued to classify "live entertainment" 
differently than "moving picture shows." See N.C.G.S. $ 5  105-38.1, 
105-37.1 (2002). 

1. The current gross receipts tax on admissions to moving picture shows is found 
in N.C.G.S. # 105-38.1. 
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In its analysis, the Court of Appeals concluded that the General 
Assembly did not have a rational basis for taxing businesses which 
host live entertainment differently than "moving picture shows." We 
disagree and hold that a rational basis does exist for taxing "live 
entertainment" differently than "moving picture shows." 

The power of the General Assembly to impose license taxes is 
undisputed, "and the right of classification is referred largely to the 
legislative will, with the limitation that it must be reasonable and not 
arbitrary." Belk Bros. Co. of Charlotte v. Maxwell, 215 N.C. 10, 14, 200 
S.E. 915, 917, cert. denied, 307 US. 644, 83 L. Ed. 1524 (1939). Our 
state Constitution provides in part as follows: 

Only the General Assembly shall have the power to classify 
property for taxation, which power shall be exercised only on a 
State-wide basis and shall not be delegated. No class of property 
shall be taxed except by uniform rule, and every classification 
shall be made by general law uniformly applicable in every 
county, city and town, and other unit of local government. 

N.C. Const. art. V, 8 2. "The Legislature is sole judge of what sub- 
jects it shall select for taxation . . . , and the exercise of its discre- 
tion is not subject to the approval of the judicial department of the 
State." Lacy v. A m o u r  Pa,cking Co., 134 N.C. 567, 573,47 S.E. 53, 55 
(1904), aff%l, 200 U.S. 226, 50 L. Ed. 451 (1906). In selecting subjects 
for taxation, 

narrow distinctions are sometimes invoked, and if founded on a 
rational basis and reasonably related to the object of the legisla- 
tion, the courts will not say that a different result should have 
been reached or that the differentiation is arbitrary. 

Leonard v. Maxwell, 216 N.C. 89, 96, 3 S.E.2d 316, 322, appeal dis- 
missed per curiam, 308 US. 516, 84 L. Ed. 439 (1939). Such differ- 
ences "must be relevant or pertinent as well as rational." Id. (citing 
Louisville Gas & Elec. Co. v. Coleman, 277 U.S. 32, 72 L. Ed. 770 
(1928)). 

The Court of Appeals' holding in the case at hand relied heavily 
on the opinion of this Court in Snyder v. Maxwell, 217 N.C. 617, 9 
S.E.2d 19. In Snyder, the plaintiff challenged the validity of a privilege 
tax imposed on machines vending soft drinks, while machines vend- 
ing items other than soft drinks were not taxed. Id. at 618,9 S.E.2d at 
20. Specifically, the plaintiff alleged that the General Assembly drew 
an unjustifiable distinction between these two classes of vending 
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machines. Id. at 619, 9 S.E.2d at 20. The plaintiff argued that because 
the law itself had selected the term "merchandise" as a classification, 
the Legislature had discriminated within that class against machines 
which solely vended soft drinks. Id. at 619, 9 S.E.2d at 20-21. 

In Snyder, this Court set out two rules that the General Assembly 
must follow when classifying subjects for taxation. "First, the classi- 
fication itself must be based upon a reasonable distinction. Second[, 
t]he tax must apply equally to all those within the class defined." Id. 
at 619, 9 S.E.2d at 21 (citations omitted). When reviewing the General 
Assembly's determination of a classification for taxation, "the widest 
latitude must be accorded to the Legislature in making the distinc- 
tions which are the bases for classification, and they will not be dis- 
turbed unless capricious, arbitrary, and unjustified by reason." Id. at 
620, 9 S.E.2d at 21 (citing Sproles 11. Binford, 286 U.S. 374, 76 L. Ed. 
1167 (1932); Whitney v. California, 274 U.S. 357, 71 L. Ed. 1095 
(1927), overruled in part  on other p o u n d s  by Brandenburg v. Ohio, 
395 U.S. 444, 23 L. Ed. 2d 430 (1969); Brown-Forman Co. v. 
Kentucky, 217 US. 563, 54 L. Ed 883 (1910)). This Court further 
stated: 

The Legislature is not required to preamble or label its clas- 
sifications or disclose the principles upon which they are made. 
It is sufficient if the Court, upon review, may find them supported 
by justifiable reasoning. In passing upon this the Court is not 
required to depend solely upon evidence or testimony bearing 
upon the fairness of the ~las~sification, if that should ever be 
required, but it is permitted to resort to common knowledge of 
the subjects under consideration, and publicly known conditions, 
economic o'r otherwise, which pertain to the particular subject of 
the classification. 

Snyder, 217 N.C. at 620,9 S.E.2d at 21 (emphasis added). 

This Court reasoned that the distinctions between the two types 
of vending machines reasonably affected the value of the privilege 
because of the differences in profitability of the two machines. Id. at 
621, 9 S.E.2d at 22. 

We think it will be unquestioned that the soft drink trade has 
achieved a unique place in the commercial world, both as to the 
volume of business, the certainty of sale in comparatively large 
volume and, therefore, the opportunity for gainful return attend- 
ing the privilege of selling such merchandise. 
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Id. As a result, this Court upheld the Legislature's tax distinction in 
Snyder. Thus, even when the two subjects for classification are 
nearly identical, i.e., the sale of food and the sale of beverages 
from vending machines, the Legislature may nonetheless choose to 
tax them differently merely because one is more lucrative than 
the other. 

The Court of Appeals in its analysis relied heavily upon Snyder 
for the proposition that, because there was "no 'unique place in the 
commercial world' as to the volume of business or sales generated by 
Deadwood's live entertainment business and movie theaters," there 
was "no rational justification for levying privilege taxes on live musi- 
cal performances and not on movie theaters." Deadwood, 148 N.C. 
App. at 127, 557 S.E.2d at 600 (quoting Snyder, 217 N.C. at 621, 9 
S.E.2d at 22). We consider this rationale to be a much too narrow 
view of the reality of the live entertainment business in general and 
Deadwood's business in particular as compared to the moving picture 
business. The court failed to recognize that, under the rationale of 
Snyder, the reviewing court may consider common knowledge, "eco- 
nomic or  otherwise," pertaining to the subject of the tax classifica- 
tion. Snyder, 217 N.C. at 620, 9 S.E.2d at 21 (emphasis added). Upon 
consideration of all aspects of these two forms of entertainment, eco- 
nomic and otherwise, we conclude that reasonable distinctions do 
exist between live musical performances and the type of entertain- 
ment produced in moving picture shows. 

Moving picture shows simply do not draw or place demands upon 
the public resources in the same way and to the same extent as live 
entertainment venues. For instance, live performances frequently 
generate a high volume of traffic which is not normally attributable to 
moving picture shows. Moving picture theaters normally have several 
showings each day of the week, whereas live entertainment events 
are traditionally conducted on a less frequent basis. As a result, mov- 
ing picture shows customarily generate a steady yet smaller stream of 
traffic, while live entertainment events frequently attract substan- 
tially larger numbers of automobiles and people. This increased vol- 
ume and concentration of attendees places a greater burden of crowd 
and vehicle control on public safety personnel within a short period 
of time. These conditions also create an increased risk and burden in 
regard to highway safety and fire protection. 

Additionally, live performances often attract attendees from 
beyond the immediate vicinity, whereas moving picture shows typi- 
cally draw a more local audience. It is not uncommon for live enter- 
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tainment events to attract people from throughout North Carolina 
and its neighboring states. People will rarely, if ever, drive such dis- 
tances to see a moving picture in a theater. Deadwood concedes that, 
over time, it has grown to attract bands and customers from "farther 
and farther away." Furthermore, it is common for businesses which 
cater live entertainment to sell alcohol, but this rarely occurs at mov- 
ing picture shows. Deadwood acknowledges it has a license to sell 
beer. Moreover, in economic terms, ticket prices for live entertain- 
ment are generally considerably higher than the cost of admission to 
a moving picture show. 

In Clark v. Maxwell, 197 N.C. 804, 150 S.E. 190 (1929), aff'd per 
c u ~ i a m ,  282 U.S. 811, 75 L. Ed. 726 (1931), this Court upheld a tax 
classification more narrowly drawn than the one in the instant case. 
The plaintiff in Clark owned a one-ton truck and was in the busi- 
ness of transporting goods on the highways of North Carolina. Id. at 
604-05, 150 S.E. at 191. The applicable statutory law at  issue in Clark 
mandated that a delivery vehicle which traveled greater than fifty 
miles to its destination be taxed at a higher rate than a delivery vehi- 
cle which traveled less than fifty miles to its destination. Id.  at 604, 
150 S.E. at 191. The plaintiff contended he was not liable for the 
license tax because the tax was not uniformly applied in that it 
exceeded the amount imposed by other statutes on persons engaged 
in the same business, in violation of Section 3 of Article V of the 
North Carolina Const i tu t i~n.~ Id.  at 605, 150 S.E. at 192. The plaintiff 
further contended that the enforcement of the statute deprived him 
of his property in violation of his due process and equal protection 
rights, "in that he [was] required by [the statute's] provisions to pay a 
larger sum of money as a license itax than [was] required of others 
engaged in the same business, and similarly situated." Id.  at 606, 150 
S.E. at 192. This Court disagreed and held that the classification was 
reasonable. Id .  at 608, 150 S.E. at 193. "It cannot be said that it is 
unjust for the State to require a larger license tax to be paid by the 
licensee who acquires by his license the more valuable privilege, at a 
greater cost to the State." Id.  at 607, 150 S.E. at 192. This Court con- 
cluded in Clark: " 'If the selection or classification is neither capri- 
cious nor arbitrary, and rests upon some reasonable consideration of 
difference or policy, there is no denial of the equal protection of the 
law.' " Id.  at 608, 150 S.E. at 193 ((quoting Brown-Forman Co., 217 
U.S. at 573, 54 L. Ed. at 887). 

2. The current version of Article V, Sertion 2 is similar to Article V, Section 3 as it 
existed in Clark. before the 1962 amendment. 
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This Court has sustained numerous tax classifications which 
rested on subtle distinctions. See, e.g., Lenoir Fin. Co. v. Currie, 254 
N.C. 129, 118 S.E.2d 543 (upheld taxing installment paper dealers dif- 
ferently than banks which, in addition to their regular banking busi- 
ness, also deal in installment paper), appeal dismissed sub nom. 
Lenoir Fin. Co. v. Johnson, 368 US. 289, 7 L. Ed. 2d 336 (1961) (per 
curiam); Leona~d,  216 N.C. 89, 3 S.E.2d 316 (upheld a tax on "retail 
merchants" where the Legislature exempted certain types of articles 
sold); Great Atl. & Pac. Tea Co. v. Maxwell, 199 N.C. 433, 154 S.E. 838 
(1930) (upheld taxing businesses with one store in North Carolina dif- 
ferently than businesses with multiple stores in the state), afi'd per 
curiam, 284 U.S. 575, 76 L. Ed. 500 (1931); Smith v. Wilkins, 164 N.C. 
135, 80 S.E. 168 (1913) (upheld taxing persons who traveled by foot 
at a higher rate than persons who traveled by vehicle); Rosenbaum v. 
City of Newbern, 118 N.C. 83, 24 S.E. 1 (1896) (upheld taxing dealers 
of second-hand clothing differently than everyone else, including 
dealers of new clothing). 

In the instant case, as in all cases in which live entertainment is 
involved, the governmental authority and the society it represents 
incur greater risks and expense than with a traditional moving pic- 
ture show, and because more resources are required to ensure public 
safety at and around live entertainment events, we conclude that rea- 
sonable distinctions exist for taxing moving picture shows differently 
than businesses which cater to live entertainment. Accordingly, we 
reverse the decision of the Court of Appeals. 

REVERSED. 
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MARGARET WRENN ANDERSON v. DR. DEAN GEORGE ASSIMOS, M.D., DR. 
R. LAWRENCE KROOVARD, M.D., DR MARK R. HESS, M.D., WAKE FOREST 
UNIVERSITY PHYSICIANS, WAKE FOREST UNIVERSITY BAPTIST MEDICAL 
CENTER, THE MEDICAL CENTER O F  BOWMAN GRAY SCHOOL O F  MEDICINE 
AKD NORTH CAROLINA BAPTIST HOSPITAL AND THE NORTH CAROLINA 
BAPTIST HOSPITALS, INCORPORATED 

No. 621A01 

(Filed 22 November 2002) 

Appeal and Error; Medical Malpractice- Rule 9(j) certification 
requirements-constitutionality improperly considered 

The certification requirements o f  Rule o f  Civil Procedure 90) 
apply only to  medical malpractice cases in which the plaintiff 
seeks to prove that the defendant's conduct breached the requi- 
site standard o f  care and do no1 apply to  res ipsa loquitur claims. 
Therefore, where plaintiff asserted a medical malpractice claim 
based solely on res ipsa loquitur, the certification requirements o f  
Rule 90) were not implicated, and the Court o f  Appeals erred in 
addressing the constitutionality o f  Rule 90) in this case. 

Appeal pursuant to N.C.G.S. 3 7A-30(2) from the decision o f  a 
divided panel o f  the Court o f  Appeals, 146 N.C. App. 339, 553 S.E.2d 
63 (2001), reversing and remanding an order o f  dismissal entered 14 
December 1999 by Vosburgh, J., in Superior Court, Guilford County. 
Heard in the Supreme Court 10 September 2002. 

Mary K. Nicholson for plaintidy-appellee. 

Tuggle Duggins & Meschan, PA., by J. Reed Johnston, Jr., 
Amanda L. Fi.elds, a,nd Robert A. Ford, for defendant- 
appellants. 

North Carolina Chapter of the American Society of Healthcare 
Risk Management of the American Hospital Association, by 
Thomas L. E w e ,  Ken M. Nanney, and Ronald Burris, amicus 
curiae. 

Faison & Gillespie, by 0. William Faison, John W Jensen, 
Jonathan C. Saub,  and Kristen L. Beightol, on behalf of the 
North Carolina Academy of T;pial Lawyers, a~n icus  curiae. 

Center for Constitutional Litigation, PC., by Robert S. Peck, on 
behalf of the Association of Trial Lawyers of America; and the 
American Civil Liberties Chion of North Carolina Legal 
Foundation, Inc., by Seth H. Jaffe, amici curiae. 
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Smith Anderson Blount Dorsett Mitchell & Jernigan, LLP, by 
James D. Blount, Jr., Michael I.I! Mitchell, Christopher G. 
Smith, and J.  Mitchell Amnbruste?; on behalf of North Carolina 
Medical Society, North Carolina Hospital Association, the 
Medical Specialty Societies, North Carolina Medical Group 
Managers, Old North State Medical Society, and North Carolina 
Association of Physicians of Indian Origin; and Manning, 
Fulton & Skinner, PA., by John B. McMillan, on behalf of North 
Carolina Citizens for Business and Industry and National 
Federation of Independent Business, amici curiae. 

PER CURIAM. 

The Court of Appeals concluded that Rule 90) of the North 
Carolina Rules of Civil Procedure violates Article I, Section 18 of the 
North Carolina Constitution and the Equal Protection Clauses of the 
North Carolina and United States Constitutions. Anderson v. 
Assimos, 146 N.C. App. 339, 553 S.E.2d 63 (2001). 

A constitutional issue not raised at trial will generally not be con- 
sidered for the first time on appeal. State u. Nobles, 350 N.C. 483, 495, 
515 S.E.2d 885, 893 (1999); Porter v. Suburban Sanitation Serv., 
Inc., 283 N.C. 479, 490, 196 S.E.2d 760, 767 (1973). Furthermore, the 
courts of this State will avoid constitutional questions, even if prop- 
erly presented, where a case may be resolved on other grounds. State 
v. Crabtree, 286 N.C. 541, 543, 212 S.E.2d 103, 105 (1975); see Rice v. 
Rigsby, 259 N.C. 506, 512, 131 S.E.2d 469, 473 (1963). 

This Court may exercise its supervisory power to consider con- 
stitutional questions not properly raised in the trial court, but only in 
exceptional circumstances. See, e.g., State v. Elam, 302 N.C. 157, 161, 
273 S.E.2d 661, 664 (1981); Rice, 259 N.C. at 511-12, 131 S.E.2d at 
472-73; see also N.C. R. App. P. 2. Even so, constitutional analysis 
always requires thorough examination of all relevant facts. State v. 
Fayetteville St. Christian Sch., 299 N.C. 351, 359, 261 S.E.2d 908, 914, 
a m  per curium on reh'g, 299 N.C. 731, 265 S.E.2d 387, and appeal 
dismissed, 449 U.S. 807, 66 L. Ed. 2d 11 (1980). Thus, a constitutional 
question is addressed "only when the issue is squarely presented 
upon an adequate factual record and only when resolution of the 
issue is necessary." Id. To be properly addressed, a constitutional 
issue must be "definitely drawn into focus by plaintiff's pleadings." 
Hudson v. Atlantic Coastline R.R. Co., 242 N.C. 650, 667, 89 S.E.2d 
441, 453 (1955), cert. denied, 351 U.S. 949, 100 L. Ed. 1473 (1956). If 
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the factual record necessary for a constitutional inquiry is lacking, 
"an appellate court should be especially mindful of the dangers inher- 
ent in the premature exercise of its jurisdiction." Fayetteville St., 299 
N.C. at 358-59, 261 S.E.2d at 913. 

Plaintiff's complaint asserts res ipsa loquitur as the sole basis 
for the negligence claim. Because the pertinent allegations have not 
been withdrawn or amended, the pleadings have a binding effect as 
to the underlying theory of plaintiff's negligence claim. See Davis v. 
Rigsby, 261 N.C. 684,686, 136 S.E.2d 33,34 (1964); Bratton v. Oliver, 
141 N.C. App. 121, 125, 539 S.E.2d 40, 43, (20001, disc. rev. denied, 
353 N.C. 369, 547 S.E.2d 808 (2001). Moreover, our review of the 
record shows that at the hearing in this matter plaintiff represented 
to the trial court that her negligence claim was based solely on res 
ipsa loquitur. This judicial admission is "binding in every respect." 
Estrada v. Burnham, 316 N.C. 318, 324, 341 S.E.2d 538, 543 (1986). 
Having made this representation, plaintiff cannot now assert a con- 
tradictory position, Davis, 261 N.C. at 686, 136 S.E.2d at 34, or " 'swap 
horses between courts in order to get a better mount,' " State v. 
Sharpe, 344 N.C. 190, 194, 473 S.E.2d 3, 5 (1996) (quoting Weil v. 
Hewing, 207 N.C. 6, 10, 175 S.E. 836, 838 (1934)). Therefore, for pur- 
poses of this action, plaintiff's negligence claim is based solely on res 
ipsa loquitur. 

Res ipsa loquitur claims are normally based on facts that permit 
an inference of defendant's negligence. See, e.g., Kekelis v. Whitin 
Mach. Works, 273 N.C. 439, 443, 160 S.E.2d 320, 322-23 (1968). The 
certification requirements of Rule 90) apply only to medical mal- 
practice cases where the plaintiff seeks to prove that the defendant's 
conduct breached the requisite standard of care-not to res ipsa 
loquitur claims. N.C.G.S. r) 1A-1, Rule 90) (2001). As plaintiff in this 
case asserts only a res ipsa loquitur. claim, the certification require- 
ments of Rule 90) are not implicated. Thus, the Court of Appeals 
erred in addressing the constitutionality of Rule 90) under these 
circumstances. 

Accordingly, the decision of the Court of Appeals is vacated to 
the extent it concluded that Rule 9c1) violates Article I, Section 18 of 
the North Carolina Constitution and the Equal Protection Clauses of 
the North Carolina and United States Constitutions, and defendants' 
appeal is dismissed. 

VACATED IN PART AND APPEAL DISMISSED. 
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STATE O F  NORTH CAROLINA v. RONNIE HAYZE WILKERSON 

No. 124A02 

(Filed 22 November 2002) 

Evidence- bare fact of prior convictions-absence of testi- 
mony by defendant-prejudicial error 

The decision of the Court of Appeals affirming defendant's 
convictions for possession with intent to sell or deliver cocaine 
and trafficking in cocaine is reversed for the reason stated in the 
dissenting opinion that the trial court committed prejudicial error 
in permitting the State to introduce, through the testimony of a 
deputy clerk of court, the bare fact of defendant's prior convic- 
tions for cocaine offenses to show knowledge and intent when 
defendant did not testify. 

Appeal pursuant to N.C.G.S. Q 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 148 N.C. App. 310, 559 S.E.2d 
5 (2002), finding no error in the judgments entered 16 November 1995 
by Greeson, J., in Superior Court, Rockingham County. Heard in the 
Supreme Court 15 October 2002. 

Roy Cooper, Attorney General, by Daniel l? O'Brien, Assistant 
Attorney General, for the State. 

Lisa Miles for defendant-appellant. 

PER CURIAM. 

For the reasons stated in the dissenting opinion, we reverse the 
decision of the Court of Appeals. 

REVERSED. 
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DOUGLAS JEFFREY LANDRY, EMPLOYEE V. US AIRWAYS, INC., EMPLOYER, RSKCO, 
CARRIE:R 

No. 278A02 

(Filed 22 November 2002) 

Workers' Compensation- lifting and turning-shoulder 
injury-not compensable injury by accident 

The decision of the Court of Appeals in this workers' com- 
pensation case is reversed for the reasons stated in the dissenting 
opinion that the Industrial Comndssion's findings were supported 
by competent evidence and in turn supported its conclusion that 
plaintiff did not sustain a compensable injury by accident when 
he suffered a shoulder injury at the time he lifted a mailbag and 
turned while unloading an aircraft because there were no unusual 
conditions likely to result in unexpected consequences. 

Appeal by plaintiff pursuant to N.C.G.S. D 7A-30(2) from the deci- 
sion of a divided panel of the Court of Appeals, 150 N.C. App. 121,563 
S.E.2d 23 (2002), reversing an opinion and award entered 22 February 
2001 by the North Carolina Industriall Commission and remanding for 
further proceedings. Heard in the Supreme Court 17 October 2002. 

Law Offices of George W Lenx~on, b y  George W Lennon and 
Micha,el W Ballance, for plainttff-appellee. 

Brooks, Stevens & Pope, PA., by Michael C. Sigmon and 
Matthew P Blake, for defendant-appellants. 

PER CURIAM. 

For the reasons stated in the dissenting opinion, the decision of 
the Court of Appeals is reversed. 

REVERSED. 
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STATE O F  NORTH CAROLINA v. D U W N E  LOTHARP 

No. 106A02 

(Filed 22 November 2002) 

Assault- deadly weapon-disjunctive instruction 
The Court of Appeals decision granting defendant a new trial 

on a charge of assault with a deadly weapon inflicting serious 
injury is reversed for the reason stated in the dissenting opinion 
that defendant was not denied a unanimous verdict by the trial 
court's instruction permitting the jury to return a guilty verdict if 
it found beyond a reasonable doubt that defendant intentionally 
beat the victim with his hands and feet andlor with a chain and 
that defendant's hands and feet and/or the chain were deadly 
weapons that inflicted serious injury. 

Appeal pursuant to N.C.G.S. B 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 148 N.C. App. 435, 559 S.E.2d 
807 (2002), ordering a new trial after appeal from judgments entered 
26 May 2000 by Beale, J., in Superior Court, Union County. Heard in 
the Supreme Court 14 October 2002. 

Roy Cooper, Attorney General, by Robert M. Curran, Assistant 
Attorney General, for the State-appellant. 

Mag'orie S. Canaday for defendant-appellee. 

Smi th  Moore LLP, by Julia I;: Youngman, o n  behalf of the 
American Civil Liberties Union of North Carolina Legal 
Foundation, amicus curiae. 

PER CURIAM. 

The decision of the Court of Appeals is reversed for the reasons 
stated in the dissenting opinion. 

REVERSED. 
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VERNON V. LOWE 

[356 N.C. 421 (2002)l 

BEULAH VERNON v. MICHAEL LOWE AND BRENDA LOWE 

No. 155,902 

(Filed 22 November 2002) 

Civil Procedure- nonjury trial--involuntary dismissal-insuf- 
ficient findings of fact 

The decision of the Court of Appeals upholding the trial 
court's order in a nonjury trial involuntarily dismissing plaintiff's 
action to quiet title is reversed for the reasons stated in the dis- 
senting opinion that, although the trial court dismissed plaintiff's 
claim because plaintiff had not shown that "she is the fee simple 
owner of the real property," the appellate court is unable to deter- 
mine the propriety of the order without findings of fact explain- 
ing the reasoning of the trial court. 

Appeal pursuant to N.C.G.S. Q 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 148 N.C. App. 694, 559 S.E.2d 
288 (2002), affirming an order of dismissal entered 31 March 2000, 
nunc pro tunc 8 September 1998, b:y McHugh, J., in Superior Court, 
Rockingham County. Heard in the Supreme Court 15 October 2002. 

The Law Office of Herman L. Stephens, by Herman L. Stephens, 
for plaintiff-appellant. 

No brief filed for defendant-appellees. 

PER CURIAM. 

For the reasons stated in the dissenting opinion, the decision of 
the Court of Appeals is reversed. 

REVERSED. 
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AUSLEY v. BISHOP 

[356 N.C. 422 (2002)l 

ANDREW H. AUSLEY. D/B/A AUSLEY APPRAISAL SERVICES v. BRYAN M. BISHOP 

No. 287A02 

(Filed 22 November 2002) 

Damages and Remedies- two slander claims-one wrongly 
submitted-punitive damages-new trial not required 

The decision of the Court of Appeals in this case is reversed 
for the reasons stated in the dissenting opinion that, although one 
of two slander counterclaims by defendant should not have been 
submitted to the jury in a bifurcated trial under N.C.G.S. # ID-30, 
the trial court's instruction with respect to the issue of punitive 
damages that defendant must prove plaintiff acted with malice 
which was related to "one or both of the slanders" supports the 
jury's award of punitive damages based upon the slander claim 
that was upheld so that a new trial is not required on all issues 
relating to such claim. 

Appeal pursuant to N.C.G.S.9 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 150 N.C. App. 56, 564 S.E.2d 
252 (2002), affirming in part and vacating in part a judgment entered 
14 March 2000 by DeRamus, J.; reversing and remanding an order 
entered 1 August 2000 by Burke, J.; reversing in part and remanding 
an order entered 4 August 2000 by DeRamus, J., all in Superior Court, 
Forsyth County. Heard in the Supreme Court 17 October 2002. 

Haywood, Dewny & Miller, L.L.P by John R. Kincaid for 
plaintiff-appellee. 

Randolf M. James for defendant-appellant. 

PER CURIAM. 

The decision of the Court of Appeals is reversed for the reasons 
stated in the dissenting opinion. 

REVERSED. 

Justice EDMUNDS did not participate in the consideration or 
decision of this case. 
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STATE v. HARGETT 

[366 N.C. 423 (2002)l 

STATE OF NORTH CAROLINA v. ERNEST G. HARGETT 

No. 119PA02 

(Filed 22 November 2002) 

On discretionary review pursuant to N.C.G.S. 5 7A-31 of a deci- 
sion of the Court of Appeals, 148 N.C. App. 688,559 S.E.2d 282 (2002), 
ordering a new trial after appeal of a judgment entered 28 September 
2000 by Alford, J., in Superior Cou:rt, Craven County. Heard in the 
Supreme Court 14 October 2002. 

Roy Cooper, Attorney General, by Sylvia Thibaut, Assistant 
Attorney General, for the State-lxppellant. 

Rudolph A. Ashton, 111, and Kirby H. Smith,  111, for defendant- 
appellee. 

PER CURIAM. 

DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 
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STATE v. OSBORNE 

1356 N.C. 424 (2002)] 

STATE OF NORTH CAROLINA v. TOMMY LEE OSBORNE 

No. 204A02 

(Filed 22 November 2002) 

Appeal pursuant to N.C.G.S. $ 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 149 N.C. App. 235, 562 S.E.2d 
528 (2002), finding no error in a judgment entered 18 August 2000 by 
Downs, J., in Superior Court, Watauga County. Heard in the Supreme 
Court 16 October 2002. 

Roy Cooper, Attorney General, by 1: Lane Mallonee, Special 
Deputy Attorney General, for the State. 

Mag'orie S. Canaday for defendant-appellant. 

PER CURIAM. 

AFFIRMED. 
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ZIMMERMAN v. EAGLE ELEC. MFG. CO. 

[356 N.C. 425 (2002)) 

WILDA KAY ZIMMERMAN, EMPLOYEE V. EACrLE ELECTRIC MANUFACTURING CO., 
EMPLOYER; ZURICH-AMERICAN INSURANCE COMPANY, CARRIER 

No. 44PA02 

(Filed 22 November 2002) 

On discretionary review pursuant to N.C.G.S. 5 7A-31 of a unani- 
mous decision of the Court of Appeals, 147 N.C. App. 748, 556 S.E.2d 
678 (2001), affirming an opinion and award entered 3 August 2000 by 
the North Carolina Industrial Corn~mission. Heard in the Supreme 
Court 14 October 2002. 

Law Offices of George W Lennon, by George W Lennon and 
Michael W Ballance, for plaintiff-appellee. 

Young Moore and Henderson PIA., by Dawn Dillon Raynor, for 
defendant-appellants. 

PER CURIAM. 

DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 



426 IN THE SUPREME COURT 

RILEY v. DEBAER 

(356 N.C. 426 (2002)) 

DEBRA RILEY v. LINDA DEBAER, TIM MILLER, INDIVIDUALLY; AND ATLANTIC 
BEHAVIORAL HEALTH SYSTEMS INC., NOW DOING BUSINESS AS CAROLINA 
REHABILITATION, AND PREVIOUSLY DOING BUSINESS AS TOTAL REHAB 

No. 407A01-2 

(Filed 22 November 2002) 

Appeal pursuant to N.C.G.S. Q 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 149 N.C. App. 520, 562 S.E.2d 
69 (2002), vacating and remanding for dismissal an order entered 9 
March 2000 by Manning, J., in Superior Court, Durham County. Heard 
in the Supreme Court 15 October 2002. 

Browne, Flebotte, Wilson & Horn, PLLC, by Martin J. Horn, for 
plaintiff-appellant. 

Newsom, Graham, Hedrick & Kennon, PA., by William P 
Daniell, for defendant-appellees Linda DeBaer and Atlantic 
Behavioral Health Systems, Inc. 

PER CURIAM. 

AFFIRMED. 
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FLORES 17. ARCO 

[356 N.C. 4217 (2002)l 

DAVID N. FLORES, ALFRED0 CONTRERAS, AND JUAN RIVERA v. SOLTERO 
BALTIERRES ARCO ~ I U A  SOLTERO BALTIERRES ARCOS 

No. 22ClA02 

(Filed 22 November 2002) 

Appeal pursuant to N.C.G.S. $1 78-30(2) from an unpublished 
decision of a divided panel of the Court of Appeals, 149 N.C. App. 972, 
563 S.E.2d 99 (2002), dismissing as interlocutory an appeal from an 
order entered 31 January 2001 by Griffin, J., in Superior Court, 
Currituck County. Heard in the Supreme Court 16 October 2002. 

Marcari Russotto & Spencer, ,PC., by Donald N Marcari, for 
plaintiff-appellees. 

Hornthal, Riley, Ellis & Maland, L.L.P, by L. Phillip Hornthal, 
111, for unnamed defendant-appellant Government Employees 
Insurance Company. 

PER CURIAM. 

AFFIRMED. 
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STATE v. DIXON 

[356 N.C. 428 (2002)l 

STATE OF NORTH CAROLINA v. ROGER DALE DIXON 

No. 262A02 

(Filed 22 November 2002) 

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 150 N.C. App. 46, 563 S.E.2d 
594 (2002), ordering a new trial after appeal from a judgment entered 
3 November 2000 by Taylor (Kimberly S.), J., in Superior Court, 
Iredell County. Heard in the Supreme C'ourt 17 October 2002. 

Roy Coopel; Attorney General, by Anne M. Middleton, for the 
State-appellant. 

Patricia L. Riddick for defendant-appellee. 

PER CURIAM. 

AFFIRMED. 
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STATE EX REL. UTILS.  COMM'N v. CAROLINA WATER SERV., I N C .  

[356 N.C. 429 (2002)] 

STATE O F  NORTH CAROLINA EX RE],. UTILITIES COMMISSION; PUBLIC 
STAFF-NORTH CAROLINA UTILITIES COMMISSION; AND ROY COOPER, 
ATTORNEY GENERAL-NORTH CAROLINA DEPARTMENT O F  JUSTICE 
v. CAROLINA WATER SERVICE, IN(:. O F  NORTH CAROLINA, AND CWS 
SYSTEMS. INC. 

No. 267I3A02 

(Filed 22 November 2002) 

On discretionary review pursuant to N.C.G.S. Q 7A-31 of a unani- 
mous decision of the Court of Appeals, 149 N.C. App. 656,562 S.E.2d 
60 (2002), vacating and remanding with instructions an order entered 
6 November 2000 by the North Carolina Utilities Commission. On 11 
July 2002, the Supreme Court allowed respondents' conditional peti- 
tion for discretionary review as to additional issues. Heard in the 
Supreme Court 17 October 2002. 

Robert I? Gruber, Executive Director, by James D. Little and 
Kendrick C. Fentress, StaJf  Attorneys, for petitioner- 
appellant/appellee Public Staff-North Carolina Utilit ies 
Commission; and Roy Cooper, Attorney General, by Gary R. 
Govert, Special Deputy Attorney General, and Margaret A. 
Force, Assis tant  Attorney General, intervenor- 
appellant/appellee. 

Hunton & Williams, by Edward S. Finley, Jr., for respondent- 
appellants/appellees. 

PER CURIAM. 

DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 
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BEST v. DEPARTMENT OF HEALTH & HUMAN SERVS. 

[356 N.C. 430 (2002)l 

YOLANDRA BEST AND ROY HUDSON, PETITIONERS V. DEPARTMENT OF HEALTH 
AND HUMAN SERVICES, JOHN UMSTEAD HOSPITAL, RESPONDENT 

No. 277A02 

(Filed 22 November 2002) 

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 149 N.C. App. 882, 563 S.E.2d 
573 (2002), affirming an order entered 24 October 2000 by Jones 
(Abraham Penn), J., in Superior Court, Wake County. Heard in the 
Supreme Court 17 October 2002. 

Grafstein & Walczyk, PL.L. C., by Lisa Grafstein, for petitioner- 
appellee Roy Hudson; and Konrad Schoen for petitioner- 
appellee Yolandra Best. 

Roy Cooper, Attorney General, by Richard E. Slipsky, Special 
Deputy Attorney General, for resp~n~dent-appellant. 

Patterson, Harkavy & Lawrence, L.L.P, by Ann  Groninger, on 
behalf of the American Civil Liberties Union of North Carolina 
Legal Foundation, Inc., and North Carolina Academy of %a1 
Lawyers, amici  curiae; and Seth Jaffe, on  behalf of the 
American Civil Liberties Union of North Carolina Legal 
Foundation, Inc. 

PER CURIAM. 

AFFIRMED. 
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DEROSIER v. WNA, INC./IBIPERIAL FIRE HOSE CO. 

[356 N.C. 431 (2002)] 

MARIE DEROSIER, EMPLOYEE V. WNA, INCORPORATEDAMPERIAL FIRE HOSE 
COMPANY, EMPLOYER; AND THE TRAVELERS INSURANCE COMPANY, CARRIER 

No. 249A02 

(Filed 22 November 2002) 

Appeal pursuant to N.C.G.S. Q 7A-30(2) from the decision of a 
divided panel of the Court of Appeials, 149 N.C. App. 597, 562 S.E.2d 
41 (2002), reversing an opinion and award entered by the North 
Carolina Industrial Commission on 7 September 2000 and remanding 
for further proceedings. Heard in the Supreme Court 16 October 
2002. 

Devore Acton & Stafford, PA., by William D. Acton, Jr. for 
plaintiff-appellant. 

Hedrick, Eatman, Gardner & Kincheloe, L.L.P, by Paul C. 
Lawrence and Terry L. Wallace, for defendant-appellees. 

PER CURIAM. 

AFFIRMED. 
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D ~ S P O S ~ T ~ O N  OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

ABERNATHY v. SANDOZ CHEMICALSICIARIANT CORP. 

No. 496P02 

Case below: 151 N.C. App. 252 

Petition by defendants (Sandoz ChemicalsIClariant Corporation 
and The Travelers Insurance Company) for writ of certiorari to 
review the decision of the North Carolina Court of Appeals denied 21 
November 2002. Motion by plaintiff to deny petition for discretionary 
review dismissed as moot 21 November 2002. 

ALCHEMY COMMUNICATIONS CORP. v. PRESTON DEV. CO. 

No. SOP02 

Case below: 148 N.C. App. 219 

Petition by defendant (Flora Development) for discretionary 
review pursuant to G.S. 7A-31 denied 21 November 2002. 

ANDERSON v. ASSIMOS 

No. 621A01 

Case below: 146 N.C. App. 339 

Motion and amended motion by plaintiff to dismiss appeal and 
motion and amended motion by plaintiff to sanction appellants for 
failure to comply with the Rules of Appellate Procedure dismissed as 
moot 21 November 2002. Motion by amicus (North Carolina Academy 
of Trial Lawyers) for leave to submit affidavits dismissed as moot 21 
November 2002. Motions by defendants to strike (portions of plaintiff 
appellee's brief), and to strike amicus curiae brief and attached 
appendix of the N.C. Academy of Trial Lawyers dismissed as moot 21 
November 2002. 

ANDREWS v. ADMINISTRATIVE OFFICE OF THE COURTS 

No. 349P02 

Case below: 150 N.C. App. 713 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 21 November 2002. Chief Justice Lake and Justice 
Martin recused. 
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DISPOSITION OF PETITIONS FOR DISCRE:TIONARY REVIEW UNDER G.S. 7A-31 

BEST v. DEPARTMENT OF HEALTH & HUMAN SERVS. 

No. 277A02 

Case below: 149 N.C. App. 882 

Petition by respondent for writ of supersedeas dismissed as moot 
and temporary stay dissolved 21 November 2002. 

BEST v. WAYNE MEM'L HOSP., INC. 

No. 69P02 

Case below: 147 N.C. App. 628 

Motion by plaintiffs to dismiss the appeal for lack of substantial 
constitutional question allowed 21 November 2002. Petition by 
defendant (Douglas M. Russell, M.D.) for discretionary review pur- 
suant to G.S. 7A-31 denied 21 November 2002. 

BUCHANAN v. WEBER 

No. 462P02 

Case below: 152 N.C. App. 180 

Motion by defendant for temporary stay allowed 31 October 2002. 
Petition by defendant for writ of ;supersedeas denied 21 November 
2002 and temporary stay dissolved 21 November 2002. Petition by 
defendant for discretionary review pursuant to G.S. 7A-31 denied 21 
November 2002. 

BYRD v. ADAMS 

No. 503P02 

Case below: 152 N.C. App. 460 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 21 November 2002. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

CARTIN v. HARRISON 

No. 471P02 

Case below: 151 N.C. App. 697 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 21 November 2002. 

CONSECO FIN. SERVICING CORP. v. DEPENDABLE HOUSING, INC. 

No. 285P02 

Case below: 150 N.C. App. 168 

Joint motion to withdraw petition for discretionary review 
allowed 19 November 2002. 

DAVIS v. GENERAL MOTORS 

No. 235P02 

Case below: 149 N.C. App. 667 

Petition by plaintiff pro se for discretionary review pursuant to 
G.S. 7A-31 denied 21 November 2002. 

DEPARTMENT OF TRANSP. v. BLUE 

No. 40P02 

Case below: 147 N.C. App. 596 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 21 November 2002. Petition by defendants for discre- 
tionary review pursuant to G.S. 7A-31 denied 21 November 2002. 

DODDER v. YATES CONSTR. CO. 

No. 517P02 

Case below: 152 N.C. App. 477 

Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 21 November 2002. 
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DISPOSITION OF PETITIONS FOR DISCRISTIONARY REVIEW UNDER G.S. 7A-31 

FUTRELL v. RESINALL CORP. 

No. 399A02 

Case below: 151 N.C. App. 456 

Motion by defendant for reconsideration of order granting dis- 
cretionary review denied 4 November 2002. 

GODFREY LUMBER CO. v. HOWARD 

No. 486P02 

Case below: 151 N.C. App. 738 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 21 November 2002. 

HARRIS v. STAMEY 

No. 474P02 

Case below: 151 N.C. App. 747 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 21 November 2002. 

HERRING v. KEASLER 

No. 341P02 

Case below: 150 N.C. App. 598 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 21 November 2002. 

HILL v. TAYLOR 

No. 195P02 

Case below: 149 N.C. App. 488 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 21 November 2002. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

HUNT v. TENDER LOVING CARE HOME CARE AGENCY, INC. 

No. 548P02 

Case below: 153 N.C. App. 266 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 21 November 2002. 

IN RE AMERICA 

No. 201P02 

Case below: 149 N.C. App. 488 

Petition by respondent, Gloria America, for discretionary review 
pursuant to G.S. 7A-31 denied 21 November 2002. Petition by 
respondent, Roger America, Sr. for discretionary review pursuant to 
G.S. 7A-31 denied 21 November 2002. 

IN RE APPEAL OF MAHARISHI SPIRITUAL CTR. OF AM. 

No. 506A02 

Case below: 152 N.C. App. 269 

Petition by appellant (Watauga County) for discretionary review 
pursuant to G.S. 7A-31 denied 21 November 2002. 

IN RE KENNEDY 

No. 477P02 

Case below: 151 N.C. App. 748 

Petition by respondents (Jerry Draughon and Irma Jo Draughon) 
for discretionary review pursuant to G.S. 7A-31 denied 21 November 
2002. 

IN RE STRATTON 

No. 563P02 

Case below: 153 N.C. App. 428 

Petition by respondents, (Jack and Cathy Stratton) for writ of 
supersedeas and motion for temporary stay denied 4 November 2002. 
Motions by Petitioner (Mecklenburg County Department of Social 
Services) and Guardian ad litem to dismiss the appeal by respondents 
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DISPOSITION OF PETITIONS FOR DISCRE:TIONARY REVIEW UNDER G.S. 7A-31 

(Jack and Cathy Stratton) for lack of substantial constitutional ques- 
tion allowed 21 November 2002. P~etition by respondents (Jack and 
Cathy Stratton) for discretionary review pursuant to G.S. 7A-31 
denied 21 November 2002. Motion by respondents (Jack and Cathy 
Stratton) to reconsider denial of wlrit of supersedeas and motion for 
temporary stay dismissed 21 November 2002. 

JOHNSON v. SOUTHERN TIRE SALES AND SERV. 

No. 514A02 

Case below: 152 N.C. App. 323 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to issues in addition to those 
presented as the basis for the dissenting opinion in the Court of 
Appeals denied 21 November 2002. 

KANIPE v. LANE UPHOLSTERY 

No. 435P02 

Case below: 151 N.C. App. 478 

Petition with supporting affidavits by defendants for reconsider- 
ation of the petition to this Court for review of the decision of the 
North Carolina Court of Appeals dismissed 21 November 2002. 

LOVELACE v. CITY OF SHELBY 

No. 559P02 

Case below: 153 N.C. App. 378 

Petition by defendant (City of Shelby) for discretionary review 
pursuant to G.S. 7A-31 denied 21 November 2002. 

McDONALD v. SKEEN 

No. 473P02 

Case below: 152 N.C. App. 228 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 9 October 2002. Conditional petition by plaintiff for dis- 
cretionary review pursuant to G.S. 7A-31 dismissed as moot 29 
October 2002. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

McKYER v. McKYER 

No. 505P02 

Case below: 152 N.C. App. 477 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 21 November 2002. 

MIDGETT v. N.C. DEP'T OF TRANSl? 

No. 537P02 

Case below: 152 N.C. App. 666 

Petition by plaintiff for writ of certiorari to review the decision of 
the North Carolina Court of Appeals denied 21 November 2002. 

N.C. INS. GUAR. ASS'N v. INTERNATIONAL PAPER CO. 

No. 484P02 

Case below: 152 N.C. App. 224 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 21 November 2002. 

NIX v. COLLINS & AIKMAN CO. 

No. 438A02 

Case below: 151 N.C. App. 438 

Motion by plaintiff (Joint) to withdraw appeal allowed 21 
November 2002. 

PINNEY v. STATE FARM MUT. INS. CO. 

No. 600P01 

Case below: 146 N.C. App. 248 

Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 21 November 2002. Conditional petition by defend- 
ants for discretionary review pursuant to G.S. 7A-31 denied 21 
November 2002. 
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DISPOSITION OF PETITIONS FOR DISCRICTIONARY REVIEW UNDER G.S. 7A-31 

PITT & GREENE ELEC. MEMBERSHIP CORP. v. RASBERRY 

No. 558P02 

Case below: 153 N.C. App. 200 

Motion by plaintiff to withdraw petition allowed 12 November 
2002. 

PITTS v. AMERICAN SEC. INS. 

No. 369PA01 

Case below: 356 N.C. 292 

Motion by defendants (American Security Insurance Company 
and Standard Guaranty Insurance Company) for reconsideration pur- 
suant to Appellate Rule 2 denied 14 November 2002. Motion by 
defendant (Wachovia Bank of North Carolina, N.A.) for reconsidera- 
tion pursuant to Rule 2 denied 14 November 2002. 

STATE v. BOWIE 

NO. 50A93-2 

Case below: Catawba County Superior Court 

Petition by defendant for writ of certiorari to review the order of 
the Superior Court, Catawba County, denied 21 November 2002. 

STATE v. BRACEY 

No. 465P02 

Case below: 151 N.C. App. 749 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 21 November 2002. 

STATE v. BUCKNER 

NO. 444A93-3 

Case below: Gaston County Superior Court 

Petition by defendant for writ of certiorari to review the order of 
the Superior Court, Gaston County, denied 21 November 2002. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. CARVER 

No. 518P02 

Case below: 146 N.C. App. 447 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 21 November 2002. 

STATE v. COLT 

No. 547P02 

Case below: 153 N.C. App. 324 

Motion by defendant for temporary stay denied 31 October 2002. 

STATE v. GANT 

No. 536P02 

Case below: 153 N.C. App. 136 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 21 November 2002. 

STATE v. GREEN 

No. 529P02 

Case below: 152 N.C. App. 719 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 21 November 2002. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 21 November 2002. 

STATE v. JOHNSON 

No. 70P02 

Case below: 148 N.C. App. 217 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 21 November 2002. 
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DISPOSITION OF PETITIONS FOR DISCRI~TIONARY REVIEW UNDER G.S. 7A-31 

STATE v. KEMP 

No. 567P02 

Case below: 153 N.C. App. 231 

Petition by defendant (Edward Earl McDowell) for discretionary 
review pursuant to G.S. 7A-31 denied 21 November 2002. 

STATE v. KEYS 

No. 575P02 

Case below: 153 N.C. App. 525 

Petition by defendant pro se for discretionary review pursuant to 
G.S. 7A-31 denied 21 November 20102. 

STATE v. LAWRENCE 

NO. 585A97-2 

Case below: Harnett County Superior Court 

Petition by defendant for writ of certiorari to review the order of 
the Superior Court, Harnett County, denied 21 November 2002. 

STATE v. LeGRANDE 

Case below: Stanly County Superior Court 

Petition by defendant pro se for writ of certiorari to review the 
order of the Superior Court, Stanly County, denied 21 November 
2002. Petition by defendant pro se for rehearing on discretionary 
review of order denying defendant's motion for appropriate relief 
denied 21 November 2002. 

STATE v. LIPPARD 

No. 533P02 

Case below: 152 N.C. App. 5641 

Notice of appeal by defendant pursuant to G.S. 7A-30 (substantial 
constitutional question) dismissed ex mero motu 21 November 2002. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 21 November 2002. Petition by defendant for writ of certiorari 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

to review the decision of the North Carolina Court of Appeals denied 
21 November 2002. 

STATE v. McRAE 

No. 540P02 

Case below: 126 N.C. App. 227 

Petition by defendant pro se for writ of certiorari to review the 
decision of the North Carolina Court of Appeals denied 21 November 
2002. 

STATE v. MOSES 

NO. 574A97-2 

Case below: Forsyth County Superior Court 

Petition by defendant for writ of certiorari to review the order of 
the Superior Court, Forsyth County denied 21 November 2002. 

STATE v. MURPHY 

No. 487P02 

Case below: 152 N.C. App. 335 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 21 November 2002. 

STATE v. PHILLIPS 

No. 501A02 

Case below: 152 N.C. App. 679 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 21 November 2002. 

STATE v. PIMENTAL 

No. 538P02 

Case below: 153 N.C. App. 69 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 21 November 2002. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. SCOTT 

No. 351P02 

Case below: 150 N.C. App. 442 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial question allowed 21 November 2002. Petition by defend- 
ant for discretionary review pursuant to G.S. 7A-31 denied 21 
November 2002. Petition by the Attorney General for discretionary 
review pursuant to G.S. 7A-31 denied 21 November 2002. 

STATE v. SCOTT 

No. 508P02 

Case below: 151 N.C. App. 750 

Petition by defendant pro se for writ of certiorari to review the 
decision of the North Carolina Court of Appeals denied 21 November 
2002. 

STATE v. SIRACUSA 

No. 573P02 

Case below: 150 N.C. App. 441 

Petition by defendant pro se for writ of certiorari to review the 
decision of the North Carolina Court of Appeals denied 21 November 
2002. 

STATE v. SMITH 

No. 572P02 

Case below: 153 N.C. App. 202 

Petition by defendant pro se for writ of certiorari to review the 
decision of the North Carolina Court of Appeals denied 21 November 
2002. 

STATE v. SMITH 

No. 593P02 

Case below: 153 N.C. App. 813 

Motion by plaintiff (State) for temporary stay allowed 21 
November 2002. 
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STATE v. WADDELL 

No. 557P02 

Case below: 153 N.C. App. 202 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 21 November 2002. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 21 November 2002. 

STATE v. WILLIAMS 

NO. 264A90-6 

Case below: Wayne County Superior Court 

Petition by Attorney General for writ of certiorari to review the 
order of the Superior Court, Wayne County, allowed 21 November 
2002. Justice Butterfield recused. 

STATE v. WILLIAMS 

No. 521PA02 

Case below: 153 N.C. App. 192 

Petition by Attorney General for writ of supersedeas allowed 21 
November 2002. Petition by Attorney General for discretionary 
review pursuant to G.S. 7A-31 allowed 21 November 2002 as to issue 
number I1 only: "Did the indictment in this case sufficiently set 
forth the elements of the felony offense of habitual misdemeanor 
assault?" 

STEEVES v. SCOTLAND CTY. BD. OF HEALTH 

No. 551P02 

Case below: 152 N.C. App. 400 

Motion by respondents for temporary stay allowed 24 October 
2002. Petition by respondents for writ of supersedeas denied and 
temporary stay dissolved 21 November 2002. Petition by respondents 
for discretionary review pursuant to G.S. 7A-31 denied 21 November 
2002. 



IN THE SUPREME COURT 445 

D~SPOSITION OF PETITIONS FOR DISCRE:TIONARY REVIEW UNDER G.S. 7A-31 

TGC DEV. CO. v. AEGEAN LAND CO. 

No. 520P02 

Case below: 151 N.C. App. 602 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 21 November 2002. 

VAUGHN v. CVS REVCO D.S., INC. 

No. 641POl 

Case below: 146 N.C. App. 751 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 21 November 2002. Conditional petition by plaintiff for 
discretionary review pursuant to G.S. 7A-31 dismissed as moot 21 
November 2002. 
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STATE O F  NORTH CAROLINA v. CHRISTENE KNAPP KEMMERLIN 

No. 182A01 

(Filed 20 December 2002) 

1. Confessions and Incriminating Statements- motion to 
suppress-no formal arrest-no restraint on movement 

The trial court did not err in a first-degree capital murder 
prosecution by denying defendant's motion to suppress,her state- 
ment given to SBI special agents during an interview on 25 March 
1999 even though defendant contends the conditions of the inter- 
view constituted a restraint on her freedom of movement to the 
degree associated with a formal arrest, because: (1) defendant 
was advised before the interview began that she was not under 
arrest and could leave at any time, and defendant admitted that 
she understood these instructions; (2) at no time during the inter- 
view was defendant restrained in her freedom of movement; (3) 
defendant was given ample opportunity to interrupt the inter- 
view to get something to eat or drink or to use the bathroom, but 
declined to do so; and (4) at the conclusion of the interview, 
defendant was not guarded by law enforcement officers but 
instead was allowed to move freely throughout the sheriff's 
department. 

2. Confessions and Incriminating Statements- motion to 
suppress-handwritten statement-voluntariness 

The trial court did not err in a first-degree capital murder 
prosecution by denying defendant's motion to suppress her hand- 
written statement resulting from the interview contemporaneous 
with her arrest on 26 March 1999 even though defendant con- 
tends it was simply another version of her 25 March 1999 state- 
ment that allegedly should have been suppressed, because: (1) 
even though it was a mere reduction to writing by an officer of 
defendant's earlier statement on 25 March 1999, it was admissible 
just as the 25 March 1999 statement was admissible; (2) the total- 
ity of the circumstances demonstrated that the handwritten 
statement was made voluntarily when defendant was advised of 
her Miranda rights and chose to waive them, at no point in time 
was defendant threatened or coerced, defendant never indicated 
that she was tired or wished to terminate the interview nor did 
she request the assistance of counsel, and defendant was not 
interrogated further although she remained at the sheriff's 
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department following the conclusion of her confession; and (3) 
defendant failed to reveal how she suffered any prejudice by the 
admission of both the 25 March and 26 March statements. 

3. Jury- selection-capital trial-consideration of life sen- 
tence-bias 

The trial court did not abuse its discretion in a first-degree 
capital murder prosecution by preventing defendant from explor- 
ing whether a prospective juror could consider a life sentence for 
premeditated murder given her personal knowledge of early 
release from life sentences for murder, because: (I)  the trial 
court verified that all prospective jurors could and would impar- 
tially consider the evidence regarding mitigating and aggravating 
circumstances; (2) defendant 'was allowed to ask prospective 
jurors if they understood that some first-degree murders do not 
deserve the death penalty; (3) the pertinent prospective juror 
informed the court that she understood that not all first-degree 
murders merit death, she did not feel that her prior associations 
with murder would affect her ability to be fair and impartial in 
defendant's case, and she woulld not automatically vote for the 
death penalty upon conviction; and (4) the trial court's jury 
instructions during the penalty phase sufficiently cured any 
potential misconception regarding life imprisonment without 
parole. 

4. Jury- selection-capital trial-excusal for cause-views 
on capital punishment-reha~bilitation of juror 

The trial court did not abuse its discretion in a first-degree 
capital murder prosecution by excusing for cause three prospec- 
tive jurors on the grounds that each would be unable to return a 
sentence of death and by denying defendant's request to rehabil- 
itate two of those prospective jurors, because: (I) a defendant 
may not rehabilitate a juror who has expressed unequivocal 
opposition to the death penalty in response to questions pro- 
pounded by the prosecutor and the sentencing court; (2) a 
prospective juror is properly excused for cause when his answers 
on voir dire concerning his attitudes toward the death penalty, 
although equivocal, show when considered contextually that 
regardless of the evidence he would not vote to convict defend- 
ant if conviction meant the imposition of the death penalty; and 
(3) based on its own observations, the trial court found one of the 
prospective jurors was emotional and believed that the court felt 
she was lying, and that the prospective juror was uncertain about 
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her ability to refrain from allowing her personal views to affect 
her responsibilities as a juror. 

5. Criminal Law- prosecutor's argument-defendant's 
confession 

The trial court did not err in a capital first-degree murder 
prosecution by failing to intervene ex mero motu to prohibit the 
prosecutor's statements during closing arguments that the jury 
would not have heard defendant's confession unless the trial 
court had determined it was properly taken and reliable, because: 
(1) the prosecutor simply reminded the jury that no evidence 
could be presented to them without a determination that it was 
proper for them to hear, and whether the statement was trust- 
worthy and credible remained a fact for the jury to decide; 
and (2) defendant has failed to show how the prosecutor's com- 
ments infected the trial with unfairness rendering the conviction 
fundamentally unfair. 

6. Robbery- dangerous weapon-motion to dismiss-suffi- 
ciency of evidence-intent to deprive 

The trial court did not err in a first-degree capital murder 
case by denying defendant's motion to dismiss the charge of rob- 
bery with a dangerous weapon based on alleged insufficient evi- 
dence of the element of intent to deprive, because viewed in the 
light most favorable to the State the evidence showed that: (I) 
defendant and a coparticipant conspired to make the crime scene 
look like a robbery, and the coparticipant drove off in the victim's 
truck after killing defendant's husband and abandoned the vehi- 
cle three miles from defendant's residence; (2) abandonment of a 
vehicle, regardless of how near the abandonment is to the scene 
of the crime, places it beyond a defendant's power to return the 
property and shows a total indifference as to whether the owner 
ever recovers it; and (3) the evidence that the coparticipant took 
the vehicle and subsequently abandoned it near the crime scene 
was sufficient to show an intent to permanently deprive the vic- 
tim of his property. 

7. Constitutional Law- double jeopardy-first-degree mur- 
der by acting in concert-solicitation to commit murder- 
conspiracy to commit murder-not a lesser-included 
offense 

The trial court did not err in a first-degree capital murder 
case by failing to vacate the convictions of solicitation to commit 
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murder and conspiracy to commit murder even though defendant 
asserts that both convictions merge with the conviction for first- 
degree murder by acting in concert and that punishment for both 
crimes allegedly violates double jeopardy, because: (1) the crime 
of solicitation requires counseling, enticing, or inducing another 
to commit a crime whereas this element is not required for acting 
in concert; (2) acting in concert requires actual or constructive 
presence at the crime which is not an element present in the def- 
inition of solicitation; (3) regarding defendant's contention that 
her conspiracy conviction also merged based on her allegation 
that her presence at the scene of the murder was incidental and 
unnecessary, defendant was not only present at the scene of the 
murder but she also let the coparticipant into her home knowing 
he was going to kill her husband and she also brought her hus- 
band into the room where he would be killed; (4) conspiracy is a 
separate offense from the substantive offense and therefore does 
not merge into the substantive offense; and (5) the requirement 
of an agreement which is an element of conspiracy is not a nec- 
essary element for murder by acting in concert. 

8. Sentencing- capital-mitigating circumstances-accom- 
plice or accessory with minor participation 

The trial court did not err in a first-degree capital mur- 
der prosecution by failing to instruct the jury on the N.C.G.S. 
5 15A-2000 (f)(4) mitigating circumstance that defendant was an 
accomplice in or accessory to 1 he capital felony committed by 
another person and her participation was relatively minor, 
because defendant has not met her burden of producing substan- 
tial evidence to warrant its submission. 

9. Sentencing- capital-mitigating circumstances-impaired 
capacity t o  appreciate criminality of conduct-inability t o  
conform conduct to  law 

The trial court did not err in it first-degree capital murder sen- 
tencing proceeding by failing to instruct the jury on the N.C.G.S. 
3 15A-2000 (f)(6) mitigating circumstance that defendant's capac- 
ity to appreciate the criminality of her conduct or to conform her 
conduct to the requirements of the law was impaired, because: 
(1) defendant's own expert testified that her mental or emotional 
disturbance did not prevent defendant from appreciating the 
criminality of her conduct and from controlling her conduct as 
required by law; and (2) defendant failed to offer any other sub- 
stantial evidence of this circumstance. 
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10. Criminal Law- capital sentencing-prosecutor's improper 
questions and argument-right to jury trial-right not to 
testify-curative actions by court 

The trial court took sufficient action to cure any possible 
prejudice from the prosecutor's comments on defendant's exer- 
cise of her right to a jury trial and her right not to testify while 
questioning defendant during a capital sentencing proceeding 
where the court identified the questions that were allegedly 
improper, instructed the jury on defendant's right to plead not 
guilty and told the jury that questions pertaining to this right 
could not be considered, and instructed the jury that defendant's 
exercise of her right not to testify could not be held against her. 
Furthermore, assuming arguendo that the prosecutor's jury argu- 
ment in the capital sentencing proceeding contained improper 
references to defendant's exercise of her constitutional rights to 
plead not guilty and to not testify in the guilt-innocence phase, 
any possible prejudice was cured when the trial court ordered the 
remarks stricken from the record and instructed the jury that it 
"could not consider that argument as it relates to some issue on 
defendant's constitutional right," and any error would be harm- 
less beyond a reasonable doubt because the jury had already 
found defendant guilty of first-degree murder, and the remarks do 
not refer to any aggravating circumstances proffered by the State 
or mitigating circumstances proffered by defendant. 

11. Sentencing- death penalty-disproportionate 
The trial court erred in a first-degree capital murder prosecu- 

tion by sentencing defendant to the death penalty based on the 
fact that this crime does not rise to the level of those murder 
cases in which the death sentence has been found proportionate 
under N.C.G.S. Q 15A-2000(d)(2), and defendant is sentenced to 
life imprisonment without parole because: (1) the evidence sup- 
porting the N.C.G.S. $ 15A-2000(e)(G) aggravating circumstance 
that the murder was committed for pecuniary gain was weak; (2) 
defendant considered stopping the murder immediately prior to 
its occurrence; (3) defendant's codefendant received a life sen- 
tence without parole; and (4) the jury found three statutory 
mitigating circumstances and three nonstatutory mitigating 
circumstances. 

Appeal as of right pursuant to N.C.G.S. 5 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Frye, J., on 17 October 
2000 in Superior Court, Rockingham County, upon a jury verdict find- 
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ing defendant guilty of first-degree murder. On 6 August 2001, the 
Supreme Court allowed defendant's motion to bypass the Court of 
Appeals as to her appeal of additional judgments. Heard in the 
Supreme Court 9 September 2002. 

Roy Cooper, Attorney General, by David Roy Blackwell, Special 
Deputy Attorney General, for the State. 

Kathryn L. VandenBerg for dehndant-appellant. 

WAINWRIGHT, Justice. 

On 5 April 1999, Christene Knapp Kemmerlin (defendant) was 
indicted for the first-degree murder of her husband, Donald Wayne 
Kemmerlin; for conspiracy to commit murder; for solicitation to com- 
mit murder; and for robbery with i t  dangerous weapon. Defendant 
was tried capitally before a jury at the 18 September 2000 session of 
Superior Court, Rockingham County. The jury found defendant guilty 
of all charges. Following a capital sentencing proceeding, the jury 
recommended a sentence of death for the first-degree murder, and 
the trial court entered judgment in accordance with that recommen- 
dation. The trial court also sentenced defendant to consecutive sen- 
tences for the other convictions. For the reasons discussed herein, 
we conclude that the pre-trial issue, jury selection, guilt-innocence 
phase, and sentencing proceeding were free of prejudicial error but 
that the death sentence was disproportionate. 

Evidence presented at trial showed that defendant and her hus- 
band rented a house from Charles A,. Davis at 619 Madison Street in 
Reidsville, North Carolina. Davis lived near the Kemmerlins, at 625 
Madison Street. At around 8:00 p.m. on 24 March 1999, defendant ran 
into Davis' trailer screaming that Wayne had been shot. Davis 
directed defendant to use his phone LO call 911. Davis eventually took 
over the 911 call, and defendant returned to her home on foot. Davis 
completed the 911 call and drove to the Kemmerlin house. 

Once inside the home, Davis observed Wayne Kemmerlin lying 
flat on his back on the floor. Davis checked for a pulse but could find 
none. Defendant called 91 1 a second time. 

Sergeant Darryl M. Crowder of the Rockingham County Sheriff's 
Department was the first to respond to the scene at 8:13 p.m. After 
checking the residence to make sure no one else was present, 
Sergeant Crowder examined the body and found three to four gun- 
shot wounds in the lower abdomen and one gunshot wound to the 
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right forearm. Defendant told Sergeant Crowder that a black male 
had shot her husband. She described the shooter as five foot ten 
inches tall, with a close-cut haircut and large lips. Defendant said the 
shooter was wearing a blue puffy coat and blue jeans. Defendant told 
Sergeant Crowder that she did not know the man. 

According to defendant, the black male had come to the door and 
asked to use the phone because his car broke down. Defendant let 
the man in and went to get her husband. Defendant returned to the 
laundry room where she had been washing clothes. She heard the 
black male ask her husband what he owed him for using the phone. 
She then heard her husband say "No" at least twice. At that point, she 
heard shots fired and ran to Davis' home for help. 

Sergeant Crowder found a ski mask in the kitchen but noted no 
signs of a struggle. Sergeant Crowder learned that the victim's com- 
pany truck was missing from the scene. This truck was recovered a 
few hours later, having been abandoned approximately three to four 
miles from the Kemmerlin residence. 

EMS personnel arrived shortly after Sergeant Crowder. 
Defendant asked one of the EMS paramedics if her husband was 
"going to make it." Although the body was still warm, the victim was 
not breathing, had no pulse, and appeared lifeless. CPR was adminis- 
tered but was unsuccessful. 

Betty Jo Hurt, a nurse on duty in the emergency room at Annie 
Penn Hospital, was part of the team attempting to revive the victim. 
Despite their efforts, the victim was pronounced dead at 82-53 p.m. 
According to Hurt, defendant went to view the body and kept repeat- 
ing, "I shouldn't have let him in." 

Associate Chief Medical Examiner Karen C'hancellor performed 
an autopsy on the victim's body on 25 March 1999. Doctor Chancellor 
concluded that gunshot wounds to the chest and back were the most 
likely cause of death. 

Also on 25 March 1999, the Sheriff's Department received a phone 
call from Cynthia Vaughn Loftis indicating that defendant should be a 
suspect in the murder investigation. Ms. Loftis was concerned that 
her son, Jerry Loftis, might be in danger because defendant had been 
looking for him and he owed defendant money. 

The police interviewed Jerry Loftis and learned that he had first 
met defendant through his girlfriend, Dori Gwynn, in the summer of 
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1998. Loftis admitted to beginning a sexual relationship with defend- 
ant at that time. In August 1998, upon learning that Loftis sold drugs, 
defendant gave Loftis money to buy drugs, sell them at a profit, and 
share the profit with her. Defendant also gave Loftis one hundred 
methadone pills to sell for her.  loft^ never gave defendant any of the 
profits from the sale of drugs. 

Defendant told Loftis that her husband was verbally and physi- 
cally abusive to her. On several occasions, defendant asked Loftis if 
he knew someone who would kill her husband, Wayne, for the money 
she would receive from his insurance policy. Defendant told Loftis 
she would get $200,000 if Wayne was killed. When Loftis told defend- 
ant that he did know someone, defendant gave him $400.00 or $500.00 
and instructed Loftis that the murder should be made to look like a 
robbery. Loftis, however, used the money to pay his bills and "party." 

Defendant also asked Loftis himself about killing her husband. 
Additionally, she gave Loftis an assault rifle to sell and use the money 
to hire someone to kill her husband. In October 1998, Loftis was sent 
to prison, where he remained until Late December 1998. When defend- 
ant learned that Loftis was out of prison, she began looking for him 
by contacting his friends and family members. 

Also on 25 March 1999, Specia.1 Agent David Hedgecock of the 
North Carolina State Bureau of Investigation (SBI) interviewed 
Loftis' girlfriend, Dori Gwynn. Gwynn corroborated Loftis' earlier 
statements and told police that defendant had offered Gwynn and 
Loftis $5,000 if they would kill defendant's husband. 

Following his interview with Gwynn, Agent Hedgecock inter- 
viewed defendant at the Rockinghain County Sheriff's Department at 
7:50 p.m. Hedgecock advised defenclant that she was not under arrest 
and could terminate the interview at any time. Defendant told 
Hedgecock that she understood she was free to leave at any time. 

Defendant began the interview by describing the events on the 
night her husband was killed, reiterating her earlier statement to 
police. The conversation then shifted to a discussion of defendant's 
marriage., Defendant told Agent Hedgecock that Wayne had hit her 
only three times during the marriage but had pushed her and verbally 
abused her as well. According to defendant, Wayne would get drunk 
and force her to have sex with him. 

Agent Hedgecock asked defendant about her involvement with 
Jerry Loftis. Defendant acknowledged her sexual relationship with 
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Loftis but denied that Loftis had anything to do with Wayne's death. 
Defendant then became visibly upset and began to cry. She told 
Hedgecock that the person who shot Wayne was a black male named 
"Antone" but that she did not know his last name. 

Defendant admitted to approaching Loftis about getting Wayne 
killed. Loftis told her he knew someone who would kill Wayne for 
$1,500. Defendant gave Loftis various amounts of money on several 
occasions, ultimately totaling $1,500. She raised $300.00 more 
because Loftis said he needed money to buy a gun. Defendant had no 
knowledge that Loftis ever tried to find someone to kill Wayne. Upon 
learning that Loftis was out of jail, defendant began looking for Loftis 
to get her money back. She thought Antone might know where Loftis 
was. Accordingly, she met with Antone and told him that she had 
given Loftis money to have Wayne killed and that Loftis had never 
done anything about it. Antone told defendant that he would find 
someone to kill Wayne. 

Sometime in March 1999, defendant, bruised from a beating 
Wayne had given her, went to Antone's residence. Upon seeing the 
bruises, Antone became upset and told defendant to give him money 
to buy a gun and he would "handle it." Defendant gave Antone 
$150.00 on 22 March 1999 to pay for a gun. 

Defendant and Antone agreed that Antone would kill Wayne the 
following evening, 23 March 1999, while defendant attended a candle 
party. Antone did not kill Wayne as planned but told defendant on 24 
March 1999 that he would kill Wayne that night. 

At around 5:45 p.m. on 24 March 1999, defendant paged Antone 
and told him she would be leaving work in about fifteen minutes. 
Defendant left work as planned and picked up Antone. Defendant 
dropped Antone off near a pawnshop and went to a tanning salon. 
After her tanning appointment, defendant drove to the Texaco station 
on Harrison Street in Reidsville, where she and Antone had planned 
to meet. Defendant dropped Antone off at a business near her house 
at 7:10 p.m. before driving home. 

After a brief conversation with her husband, defendant began 
doing laundry. A short time later, the doorbell rang, and defendant 
answered it to find Antone standing there. Defendant told Antone, 
"No, this ain't going to work." Antone, however, continued to follow 
the plan and asked to use the phone because his car had broken 
down. Defendant told investigators that the rest of the events were 
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the same as she had initially described. The primary differences were: 
she admitted (1) that she knew the previously unidentified black 
male; (2) that she was involved in the events leading up to her hus- 
band's shooting; and (3) that after the shooting, she knelt beside 
Wayne's body and told him, "I'm sorry." Defendant, crying, told the 
investigators, "I can't believe I did it." Defendant told the investiga- 
tors that she did not know that Antone was going to rob Wayne and 
that she had not spoken with Antone since the shooting. 

During the interview, Agent Hedgecock asked defendant several 
times if she needed to use the bathroom or wanted anything to drink. 
Defendant was offered several breaks but declined. Defendant's 
interview concluded at 10:OO p.m. 

Following the interview, defendant remained at the police 
station, and at 531  a.m. on 26 March 1999, Agent Hedgecock met 
with defendant again. Hedgecock informed defendant that she 
was under arrest for the murder of her husband and advised her 
of her rights. Defendant later led ]police to a residence where they 
could find Antone, who was subsequently identified as William 
Antone Johnson. 

PRE-TRIAL ISSUE 

[I] In her first assignment of error, defendant contends that the trial 
court erred in denying her motion to suppress the statement given to 
SBI special agents on 25 March 1999. Defendant argues the condi- 
tions of the interview constituted a restraint on her freedom of move- 
ment to the degree associated with formal arrest. Defendant addi- 
tionally argues the trial court erred in admitting her 26 March 1999 
statement as the product of the 25 March 1999 statement. 

First, defendant argues her 2 5  March 1999 statement to SBI 
agents was given while she was in custody and should therefore have 
been suppressed because she was not given Miranda warnings. 
Defendant did not testify at the suppression hearing but presented an 
affidavit in support of her motion. Defendant alleged that the inter- 
viewer physically touched her with his hand and knees and otherwise 
crowded her. Defendant further alleged that she was denied permis- 
sion to talk to her father and believed she was unable to freely leave. 

At the suppression hearing, the State presented the testimony of 
SBI Special Agent David Hedgecock. Agent Hedgecock testified that 
he and Agent Peters began their interview of defendant at 7:50 p.m. 
on 25 March 1999 in a small interview room at the Rockingham 
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County Sheriff's Department. Agent Peters sat behind a desk taking 
notes, while Hedgecock and defendant sat face-to-face in chairs in 
front of the desk. Agent Hedgecock began the interview by informing 
defendant that she was not under arrest, was free to terminate the 
interview at any point, and could leave the Sheriff's Department at 
any time she wished. Defendant told Agent Hedgecock that she 
understood. The interview room was not large. At some point during 
the interview, Agent Hedgecock's knees touched defendant's knees 
and he placed a hand on her shoulder to comfort her. 

Agent Hedgecock further testified that he asked defendant sev- 
eral times if she wanted anything to drink or needed to use the bath- 
room. Defendant declined to take any breaks during the interview. 
The interview lasted a little over two hours and concluded at 10:00 
p.m. At the end of the interview, Agent Hedgecock asked defendant if 
she would like to be with her father, who had accompanied her to the 
station for the interview. Defendant declined, whereupon Agents 
Hedgecock and Peters left the room to consult with other officers. 
Defendant was not placed under arrest at this time, nor was a deputy 
assigned to stand guard over her. Agent Hedgecock later observed 
defendant smoking a cigarette while standing with her father in 
another part of the building, again not guarded by a deputy. 
Defendant was not formally placed under arrest until 531 a.m. on 26 
March 1999, at which time she was advised of her Miranda rights. 
The trial court concluded as a matter of law that "defendant was 
not in custody at the time the defendant made an oral confession 
to the agents implicating her in the conspiracy and murder of her 
husband." 

Whether an interrogation is conducted while a person is in cus- 
tody requires the trial court to reach a conclusion of law, which is 
fully reviewable by this Court. Stnte v. Greene, 332 N.C. 565, 577, 422 
S.E.2d 730, 737 (1992). " '[Tlhe trial court's conclusions of law must 
be legally correct, reflecting a correct application of applicable legal 
principles to the facts found.' " State v. Golphin, 352 N.C. 364, 409, 
533 S.E.2d 168,201 (2000) (quotingstate 21. Fernandex, 346 N.C. 1,11, 
484 S.E.2d 350, 357 (1997)), cert. denied, 532 U.S. 931, 149 L. Ed. 2d 
305 (2001). 

In determining whether an individual is in custody, this Court 
decides, based on the totality of circumstances, whether there was a 
"formal arrest or restraint on freedom of movement" of the degree 
associated with a formal arrest. Oregon u. Mathiason, 429 U.S. 492, 
495, 50 L. Ed. 2d 714, 719 (1977), quoted i n  State v. Hoyle, 325 N.C. 
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232,241,382 S.E.2d 752, 756 (1989); see also State v. Gaines, 345 N.C. 
647, 662, 483 S.E.2d 396, 405 ("[Tlhe definitive inquiry is whether 
there was a formal arrest or a reswaint on freedom of movement of 
the degree associated with a formal arrest."), cert. denied, 522 U S .  
900, 139 L. Ed. 2d 177 (1997). In the present case, defendant was 
advised before the interview began that she was not under arrest and 
could leave at any time. At the time these instructions were given to 
her, defendant, by her own admission, understood them. At no time 
during the interview was defendant restrained in her freedom of 
movement. She had ample opportunity to interrupt the interview to 
get something to eat or drink, or to use the bathroom, but declined to 
do so. Moreover, at the conclusion of the interview, defendant was 
not guarded by law enforcement officers but instead was allowed to 
move freely throughout the Sheriff's Department. We therefore find 
no error in the trial court's conclusion that defendant was not in 
custody at the time of her oral statement to investigators on 25 
March 1999. 

[2] Defendant also argues that the handwritten statement resulting 
from the interview contemporaneous with her arrest on 26 March 
1999 should have been suppressed along with the 25 March 1999 
statement, because it was simply another version of the 25 March 
1999 statement that defendant contends should have been sup- 
pressed. We agree that this statement was a mere reduction to writ- 
ing by Agent Hedgecock of defendant's earlier statement, with a few 
minor modifications. However, because we have determined that the 
25 March 1999 statement was properly admitted, we similarly con- 
clude the handwritten statement was admissible. 

Defendant additionally contends that the handwritten statement 
was involuntary. Defendant concsedes that the trial court found as 
fact in the suppression hearing that defendant never indicated that 
she was tired or under duress, never refused to answer any of Agent 
Hedgecock's questions, and never requested a lawyer. Nonetheless, 
defendant asserts that the trial court's findings were incomplete 
because they contained no findings as to: (I) the length of time 
defendant had been without sleep, (2) the length of time she had been 
either waiting or under interrogation at the Sheriff's Department, and 
(3) her experience with the crimmal justice system. Defendant fur- 
ther notes that the trial court failed to explicitly conclude that the 
statement was voluntary. 

A trial court's conclusion regarding the voluntariness of a defend- 
ant's statement is fully reviewable on appeal. Stute v. Hardy, 339 N.C. 
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207, 222, 451 S.E.2d 600, 608 (1994). Upon review, this Court consid- 
ers the totality of the circumstances. Id. The defendant's familiarity 
with the criminal justice system, length of interrogation, and amount 
of time without sleep are merely a few of many factors to be consid- 
ered. Id. Other considerations include whether defendant was in cus- 
tody, whether her Miranda rights were violated, whether she was 
held incommunicado, whether there were threats of violence, 
whether promises were made to obtain the confession, the age and 
mental condition of defendant, and whether defendant had been 
deprived of food. State v. Hyde, 352 N.C. 37, 45, 530 S.E.2d 281, 288 
(2000), cert. denied, 531 U.S. 1114, 148 L. Ed. 2d 775 (2001); State v. 
Patterson, 146 N.C. App. 113, 123, 552 S.E.2d 246, 254, disc. rev. 
denied, 354 N.C. 578, 559 S.E.2d 548 (2001). The presence or absence 
of any one of these factors is not determinative. State v. Barlow, 330 
N.C. 133, 141, 409 S.E.2d 906, 911 (1991). 

In the present case, the totality of the circumstances clearly 
demonstrates that the handwritten statement was made voluntarily. 
Defendant was advised of her Miranda rights and chose to waive 
them. At no point in time was defendant threatened or coerced. 
Defendant never indicated that she was tired or wished to terminate 
the interview, nor did she request the assistance of counsel. Although 
she remained at the Sheriff's Department following the conclusion of 
her confession, defendant was never interrogated further. Indeed, the 
record reveals she had no contact with investigators from the con- 
clusion of her interview at 10:OO p.m. until the time she was arrested 
at 531 a.m. the next day. 

We further note that while the trial court did not explicitly find 
that the handwritten statement was made voluntarily, the court did 
find that defendant "freely, knowingly, and voluntarily waived" her 
Miranda rights. The trial court further found that defendant's hand- 
written statement, made after the Miranda warnings, "[did] not vio- 
late her constitutional right of the United States [lor the North 
Carolina constitution." We conclude that the trial court properly 
found that defendant's handwritten statement was voluntary. 

In the alternative, defendant contends that if the handwritten 
statement made on 26 March 1999 was properly admitted, the ad- 
mission of her earlier statement on 25 March 1999 was prejudicial. 
Defendant alleges that subtle differences in the two state- 
ments affected the jury's specific findings, as well as their overall 
impression of defendant. As her only example, defendant points to 
statements concerning spousal abuse. Defendant notes that the 25 
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March 1999 statement revealed that Wayne had hit defendant 
only three times during their marriage. The 26 March 1999 state- 
ment reads: "[Mly present husb,and Wayne Kemmerlin was also 
physically, verbally, and sometimes sexually abusive to me. He 
sometimes pushed me, or hit me in the face, and often made me have 
sex with him when he was drunk." According to defendant, if 
even one juror had believed her contention that spousal abuse, not 
pecuniary gain, motivated the killing, she would not have received a 
death sentence. 

We note that the trial court aldmitted into evidence both the 25 
March and the 26 March statements. Additionally, defendant testified 
at the sentencing proceeding in greater detail concerning the alleged 
physical and sexual abuse. The jurors were given several opportuni- 
ties to hear evidence concerning spousal abuse and were able to 
make their own conclusions based on all of the evidence. We fail to 
see how defendant suffered any prejudice on this issue. 

This assignment of error is overruled. 

JURY SE!LECTION 

[3] By assignment of error, defendant argues that the trial court 
erred in preventing defendant from exploring whether a prospective 
juror could consider a life sentence for premeditated murder given 
her personal knowledge of early rlelease from life sentences for mur- 
der. Defendant contends that she was unable to adequately inquire 
into a potential bias from the juror's prior associations with two mur- 
ders in which the defendants were released early. Defendant further 
argues that the trial court's refusal to allow her to question the 
prospective juror and to clarify the law deprived all prospective 
jurors of relevant and essential information necessary for a reliable 
sentencing determination, thereby creating risk of the arbitrary and 
capricious imposition of the death penalty, We find no error in the 
trial court's actions. 

During voir dire,  prospective juror Crystal Scales related prior 
associations with two separate murders in which the defendant was 
released after serving only a few years. Prospective juror Scales 
informed the court that her aunt had been murdered by the aunt's 
husband, who served only a few years in jail. Scales told the court 
that she did not believe the husband should have received the death 
penalty but "was in shock when he got out so soon." In addition, 
when prospective juror Scales was a teenager, a close friend was 
murdered. Scales informed the court that she felt at the time that the 
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murderer should have received the death penalty, but the murderer 
instead served less than five years. 

Defendant attempted to ask prospective juror Scales if she under- 
stood what life imprisonment without the possibility of parole meant 
but was overruled by the trial court. Scales was ultimately passed by 
all counsel and sat on the jury. Defendant now contends that prospec- 
tive juror Scales was not adequately examined by the trial court as to 
her ability to be an impartial juror in this case. 

Trial judges are permitted broad discretion in regulating jury voir 
dire. State v. Artis, 325 N.C. 278, 295,384 S.E.2d 470,479 (1989), sen- 
tence vacated on other g~ounds ,  494 I1.S. 1023, 108 L. Ed. 2d 604 
(1990); State v. Johnson, 317 N.C. 343, 382, 346 S.E.2d 596, 618 
(1986). To demonstrate reversible error, a defendant must show that 
the court abused its discretion in regulating jury selection and that 
the defendant was prejudiced thereby. State v. Soyars, 332 N.C. 47, 
56, 418 S.E.2d 480, 486 (1992). 

During voir dire, "the subject of parole eligibility and the mean- 
ing of 'life imprisonment' are irrelevant to the issues to be determined 
during the sentencing proceeding." State v. Lee, 335 N.C. 244,268,439 
S.E.2d 547, 559, cert. denied, 513 US. 891, 130 L. Ed. 2d 162 (1994); 
see also State v. McNeil, 324 N.C. 33, 44, 375 S.E.2d 909, 916 (1989), 
sentence vacated on other grounds, 494 US. 1050, 108 L. Ed. 2d 756 
(1990). Accordingly, we have found no abuse of discretion where trial 
courts refuse to allow defendants to question prospective jurors con- 
cerning misconceptions about parole. Lee, 335 N.C. at 268,439 S.E.2d 
at 559; McNeil, 324 N.C. at 44, 375 S.E.2d at 916. 

As was the case in Lee and McNeil, we find no abuse of discretion 
here in the trial court's refusal to allow defendant to question 
prospective juror Scales. The trial court verified that all prospective 
jurors, including Scales, could and would impartially consider the 
evidence regarding mitigating and aggravating circumstances. 
Additionally, defendant was allowed to ask the prospective jurors if 
they understood "that some first-degree murders don't deserve the 
death penalty." Prospective juror Scales also informed the court that 
(1) she understood that not all first-degree murders merit death, (2) 
she did not feel that her prior associations with murder would affect 
her ability to be fair and impartial in defendant's case, and (3) she 
would not automatically vote for the death penalty upon conviction. 

Finally, during the penalty phase, the judge instructed the jury, of 
which Scales was a member, that upon a recommendation of a sen- 
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tence of life imprisonment, "the Court [would] impose a sentence of 
life imprisonment without parol'e." This instruction sufficiently 
cures any potential mi~concepti~on regarding life imprisonment 
held by prospective juror Scales. Similarly, the trial court's instruc- 
tion also corrected any perceived prejudicial impression in the 
minds of other jurors who heard prospective juror Scales' com- 
ments during voir dire. These instructions advised all jurors that life 
imprisonment without parole was an acceptable punishment for 
some first-degree murders and did not carry any opportunity for 
parole or early release. 

This assignment of error is overruled. 

[4] In her next assignment of error, defendant argues the trial court 
erred in excusing for cause prospective jurors Connie Williams, Mark 
Young, and Janet New on the grounds that each would be unable to 
return a sentence of death. Defendant further assigns error to the 
trial court's denial of defendant's request to rehabilitate prospective 
jurors Williams and Young. 

The proper standard for determining whether a prospective juror 
can be excluded for cause because of the juror's views on capital pun- 
ishment is whether those views would " 'prevent or substantially 
impair the performance of his duties as a juror in accordance with his 
instructions and his oath.' " Wainulright v. Witt, 469 U.S. 412, 420, 83 
L. Ed. 2d 841,849 (1985) (quoting Adams v. Texas, 448 U.S. 38,45,65 
L. Ed. 2d 581, 589 (1980)) (emphasis omitted); see also State v. 
Gregory, 340 N.C. 365, 394, 459 S.E.2d 638, 654 (1995), cert. denied, 
517 U.S. 1108, 134 L. Ed. 2d 478 (1996); State v. Syriani, 333 N.C. 350, 
369, 428 S.E.2d 118, 128, cert. denied, 510 U.S. 948, 126 L. Ed. 2d 341 
(1993). Challenge for cause must be based on more than the prospec- 
tive juror's " 'general objections to the death penalty or expressed 
conscientious or religious scruples against its infliction.' " Gregory, 
340 N.C. at 394, 459 S.E.2d at 654 (quoting Witherspoon v. Illinois, 
391 U.S. 510, 522, 20 L. Ed. 2d 776, 784-85 (1968)). 

However, "a prospective juror's bias for or against the death 
penalty cannot always be proven with unmistakable clarity." State v. 
Miller, 339 N.C. 663, 679, 455 S.E.2d 137, 145, cert. denied, 516 U.S. 
893, 133 L. Ed. 2d 169 (1996). "[Tlhere will be situations where the 
trial judge is left with the definite impression that a prospective juror 
would be unable to faithfully and impartially apply the law." 
Wainwright, 469 US. at 425-26, 83 L. Ed. 2d at 852. Consequently, we 
ordinarily "defer to the trial court's judgment as to whether the 



462 IN THE SUPREME COURT 

STATE v. KEMMERLIN 

[356 N.C. 446 (2002)l 

prospective juror could impartially follow the law." State v. 
Morganherring, 350 N.C. 701, 726, 517 S.E.2d 622, 637 (1999), cert. 
denied, 529 US. 1024, 146 L. Ed. 2d 322 (2000). "The trial court's deci- 
sion to excuse a juror is discretionary and will not be disturbed 
absent an abuse of discretion." State v. Blakeney, 352 N.C. 287, 299, 
531 S.E.2d 799, 810 (2000), cert. denied, 531 U.S. 1117, 148 L. Ed. 2d 
780 (2001). 

Additionally, trial courts should be accorded great deference in 
their refusal to permit rehabilitation of a prospective juror. State v. 
Cummings, 326 N.C. 298, 307, 389 S.E.2d 66, 71 (1990). "[A] defend- 
ant may not 'rehabilitate a juror who has expressed unequivocal 
opposition to the death penalty in response to questions propounded 
by the prosecutor and the [sentencing] court.' " State v. Smith, 352 
N.C. 531, 545, 532 S.E.2d 773, 783 (2000) (quoting Cummings, 326 
N.C. at 307,389 S.E.2d at 71), cert. denied, 532 U.S. 949, 149 L. Ed. 2d 
360 (2001). 

In the present case, the prosecutor questioned prospective juror 
Williams as follows: 

Q. Miss Williams, you indicated you had beliefs regarding the 
death penalty one way or the other? 

A. I don't feel that I could honestly put somebody to death. 

Q. How long have you held that belief? 

A. I've always felt that way. 

Q. On account of those beliefs and feelings, would you return a 
sentence of death even though the Stsate proved things required of 
it beyond a reasonable doubt? 

A. If it was beyond a reasonable doubt, then I probably could, 
but it would have to be very- 

Q. You understand, Ma'am, that in any criminal case that the 
State is prosecuting that our burden of proof is beyond a reason- 
able doubt? 

A. Right. 

Q. Now, are you saying that you would hold the State to a higher 
burden of proof which is the law of this state, beyond a reason- 
able doubt, because this is a death penalty case? 
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A. I would hate to make that judgment is what I'm saying in 
regard[] to a person. I could not make that judgment in regard[] 
to a living person. 

Q. With regard to the imposition of the death penalty? 

A. Right. 

Q. Would your views on the death penalty prevent or substan- 
tially impair the performance of your duties as a juror in accord- 
ance with the instructions given by the Court and your oath? 

A. No. 

Q. They would not? 

A. Right. 

Q. So, you would if the State proved what is required beyond a 
reasonable doubt, you'd be able to impose the death penalty? 

A. If you proved it beyond a reasonable doubt. 

Q. And would you hold the State to a higher burden as to erase 
all doubt in your mind? 

A. I'd have to have it all erased. 

At this point, the prosecutor asked to excuse Williams for cause, and 
both the court and the prosecutor questioned her further: 

THE COURT: Let me ask you, Miss Williams, if you have your 
own definition of what reasonable doubt is and then you heard 
the Court's definition of reasonable doubt. Would you set aside 
what your feelings are and what your definition is and follow the 
Court's instructions? 

MISS WILLIAMS: Well, yes, I could do that. 

Q. Now, you have your own views on the death penalty? 

A. Yes, sir. 

Q. And what are those views? 

A. I believe in the death penalty. I feel like I'm contradicting 
myself. I do believe in the death penalty. I do feel like if you com- 



464 I N  THE SUPREME COURT 

STATE v. KEMMERLIN 

[356 N.C. 446 (2002)l 

mitted a crime and you were sentenced to that, I agree that there 
should be that type of punishment. I'm just saying for me to sit on 
a jury as a juror and decide whether somebody lived or died, I 
could not do that myself. 

Q. So, would it be fair to say that because of your feelings on 
the death penalty, regardless of the circumstances the State 
might prove to you, you would not vote in favor of the death 
penalty? 

A. I could not. 

Q. And would your views of the death penalty prevent or sub- 
stantially impair the performance of your duties as a juror in 
accordance with the instructions and your oath? 

A. Yes, I guess it would. 

[PROSECUTOR]: I offer her for cause. 

THE COURT: I'm going to ask you one more question. If it 
came time to pronounce the verdict that the defendant was to 
receive the death penalty, if it came to that point and you had to 
stand up by yourself with all the other jurors sitting there, could 
you say the defendant is to receive a sentence of death? 

MISS WILLIAMS: I could not do that. 

Similarly, prospective juror Young was questioned by the prose- 
cutor as follows, following an explanation of sentencing laws: 

Q. Now knowing that, do you have any religious or moral objec- 
tions against the death penalty? 

A. Well, I agree it's not right to kill someone. I'm not sure I agree 
that it's any better for us to kill. 

Q. Would your views impede or hinder your ability to return a 
verdict of death? 

A. It's a possibility. 

Q. It's a possibility? 
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Q. Are you saying that no matter what the evidence or no matter 
what the circumstances present in this particular case that you 
would not be able to return a verdict of death if that were 
required under the law and the evidence that we presented? 

A. It would be a difficult one. 

Q. Could you do it? 

A. I really don't know that. 

Q. Do you think you'd have the strength to come into the court- 
room if there was a unanimous decision of the jury that this 
defendant be sentenced to death and the other eleven are still sit- 
ting, as you are now, that you could stand up and say that she 
should be sentenced to death b:y yourself? 

A. I don't think I could if it was required of me. 

Q. It wouldn't be your decision only. Don't misunderstand. 
Everyone else would have to stand up, but individually we'd have 
to go down the row. Could you do that? 

A. I don't think, at this point, I don't think I could. 

Q. Would you have to hear the evidence and the facts in the case 
before you could make a decision on that? 

A. I just don't think that I would feel right with myself if I did 
personally. 

Q. Would your views on the death penalty that you stated a 
moment ago-I don't want to put words in your mouth.-pre- 
vent or impair the duties of your performance as a juror in 
accordance with the instructions as given to you by his Honor 
and the oath as a juror? 

A. I think it would impair. 

Prospective juror Young was then offered for cause, and the court 
inquired of him further as follows: 

THE COURT: I'm going to go back. Let me ask you this: Are 
you saying that if you're required to sit as a juror in this case and 
if the juror is required to make a sentence recommendation, that 
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you have because of your personal beliefs against the death 
penalty, that you've already made up your mind to vote for life 
without parole and against the death penalty no matter what the 
evidence showed? 

MR. YOUNG: (No reply). 

THE COURT: There is no right or wrong answer. 

MR. YOUNG: Yeah. I think yeah. I think that's true. 

THE COURT: Okay, Let me ask you this: I take it, then, that 
due to your personal, moral, or religious beliefs that there are no 
circumstances under which you as a juror could ever consider 
voting in favor of a sentence of death? 

MR. YOUNG: I would say SO. 

THE COIJRT: IS that a yes? 

MR. YOUNG: Yes. Yes. 

THE COURT: SO, then is your view in opposition to the death 
penalty such that it would prevent or substantially impair your 
ability to perform your sworn duties as a juror? 

MR. YOUNG: Yes, sir. 

Finally, defendant argues prospective juror New should not 
have been excused for cause. New was questioned in part as 
follows: 

[PROSECUTOR]: And would you automatically vote against 
the sentence of death without any regard to any evidence that 
developed at trial? 

MISS NEW: I would not automatically do that, but it would be 
very hard for me to do that. I would not automatically do it. Like 
I said, I would do my duty. I would try to look at it as objectively 
as possible. 

[PROSECUTOR]: And if the defendant is convicted of first- 
degree murder, would you be able to consider as his Honor 
instructs you the death penalty under our law? 
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MISS NEW: I would be able to consider it. 

[PROSECUTOR]: Would you be able to consider, as his Honor 
instructs you, life imprisonment; without parole under our law? 

MISS NEW: Yes. 

[PROSECUTOR]: And would you automatically vote for a 
sentence of life imprisonment without parole? 

MISS NEW: I would be inclined toward life . . . . 

Following the prosecutor's first motion for cause, New was ques- 
tioned further by both the trial court and defense counsel: 

THE COURT: Let me ask you this: Could you set aside 
whatever your personal beliefs are against it and follow the law 
as given you by the Court, listen to the arguments of counsel, 
and then listen to the evidence and make your decision based 
on that? 

MISS NEW: I would attempt to. To say that my personal beliefs 
would not filter in it, I'm saying that that would not happen, but I 
would try. 

. . . I mean, I feel the death penalty is wrong, but all I can do 
is try to consider it. I mean, I feel it's wrong, but I'll try to do what 
I'm supposed to do. 

THE COURT: Yes, ma'am. 

[DEFENSE COUNSEL]: If the jury were to unanimously find that 
the defendant was guilty of first-degree murder, you understand, 
then you would go to a second phase? 

MISS NEW: Right. 

[DEFENSE COUNSEL]: And after hearing certain evidence and 
hearing the law that the Judge tells you, he'll instruct you as to 
what the law is concerning capital punishment versus life impris- 
onment without parole. Urn, do you believe that, that first the jury 
having found the defendant unanimously guilty, guilty of first- 
degree murder, if they do that, then going to the sentencing phase 
and listening to evidence and listening to the judge's instructions, 
would you automatically vote against the death penalty simply 
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because of your belief in opposition to the death penalty? And, 
remember, there is no right or wrong answer. 

MISS NEW: I mean, I haven't heard this situation on this 
case. I would be inclined to vote against the death penalty. I just 
don't know. 

. . . I don't think I could put my personal feelings aside. I 
could try, I think it's a very personal decision. I mean it's a very 
personal decision to make about somebody and their life. 

Ultimately, the trial court excused prospective juror New for cause 
with the following comments: 

THE COURT: . . . This juror is excused. That as a reason of con- 
science, regardless of the facts and circumstances, she'll be 
unable to render a verdict with respect to the charge in accord- 
ance with 15A-1212(b). 

Further her views concerning the death penalty would pre- 
vent or substantially impair her duty in the performance of a 
juror in accordance with the juror's oath. 

Once prospective juror New was dismissed, the trial court made the 
following additional comments: 

THE COURT: . . . Just for the record, the Court will note that 
the Court observed the demeanor and responses to both the 
State's inquiry, the Court's inquiry, and the defendant's inquiry, 
that the juror Miss New appeared to be emotional. I also inquired 
on the responses and could not tell from the Court's questions or 
State['s] and defendant's questions, but she appeared that maybe 
[we] believed that she was lying and I told her that that was not 
the case. 

In light of that, her answers, that although her answers 
appeared to be equivocal, and ambiguous, the Court deter- 
mined that she would be excused for cause based on her views 
against the death penalty and notes the objection and exception 
on the record and excused the juror in accordance with the 
Court's findings. 

Defendant contends that prospective jurors Williams and Young 
gave ambiguous or conflicting responses that should have been 
clarified prior t,o the prospective jurors' excusals. Defendant also 
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asserts that the prosecutor's and the trial court's questioning was 
insufficient to determine whether the jurors were qualified and 
asserts that defense counsel was entitled to further questioning. With 
regard to prospective juror New, defendant contends that the trial 
court incorrectly found she was unable to return a verdict of death 
given her views, as defendant contends that New gave acceptable 
answers to the death-qualification questions. Defendant therefore 
contends that the excusal of prospective jurors Williams, Young, and 
New violated defendant's constitutional right to a fair and impartial 
jury under the Sixth and Fourteenth Amendments to the United 
States Constitution. 

With regard to prospective jurors Williams and Young, we note 
that "[a] prospective juror is properly excused for cause when his 
answers on voir dire concerning his attitudes toward the death 
penalty, although equivocal, show when considered contextually that 
regardless of the evidence he would1 not vote to convict the defend- 
ant if conviction meant the imposition of the death penalty." State v. 
Barfield, 298 N.C. 306, 324, 259 S.E.2d 510, 526 (1979), cert. denied, 
448 US. 907, 65 L. Ed. 2d 1137 (1980); see also State v. Simmons, 286 
N.C. 681, 688-89, 213 S.E.2d 280, 286 (1975), death sentence vacated, 
428 U.S. 903, 49 L. Ed. 2d 1208 (1976); State v. Avery, 286 N.C. 459, 
464,212 S.E.2d 142, 149 (1975), death sentence vacated, 428 U.S. 904, 
49 L. Ed. 2d 1209 (1976). Although prospective jurors Williams and 
Young were both initially somewhat hesitant to express their views 
on capital punishment, ultimately both prospective jurors explicitly 
told the court that their views on the death penalty would prevent or 
substantially impair the performance of their duties as a juror. See 
Wainwright, 469 U.S. at 420, 83 L. Ed. 2d at 849. Prospective juror 
Williams stated that she could not vote for the death penalty, as it 
would violate her personal views on the death penalty. Likewise, 
prospective juror Young told the court that there were no circum- 
stances under which he could ever consider voting in favor of a sen- 
tence of death. These statements represent an unmistakable commit- 
ment to automatically vote against the death penalty, regardless of 
the facts and circumstances which might be presented. wither spoor^, 
391 U.S. at 522 n.21, 20 L. Ed. 2d ai; 785 n.21. Accordingly, the trial 
court properly excused prospective jurors Williams and Young and 
denied defendant's requests to rehabilitate them. 

With regard to prospective juror New, we note that New never 
explicitly stated that her views regarding the death penalty would 
"prevent or substantially impair the performance of [her] duties as a 
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juror." Wainwright, 469 U.S. at 420, 83 L. Ed. 2d at 849. Nonetheless, 
prospective juror New consistently stated that she was inclined to 
vote for life imprisonment without parole. New indicated to the court 
that she would try to consider imposition of the death penalty but 
admitted that her personal beliefs might affect her decision. We again 
reiterate our deference to a trial court's judgment regarding a 
prospective juror's impartiality, as the trial court is able to observe a 
prospective juror's demeanor and behavior. Id. at 425-26,83 L. Ed. 2d 
at 852-53; Morganherring, 350 N.C. at 726, 517 S.E.2d at 637. Based 
on its own observations, the trial court found that prospective juror 
New was emotional and believed that the court felt she was lying. 
Given the court's observations of prospective juror New, her clear 
inclination against the death penalty, and her uncertainty as to her 
ability to refrain from allowing her personal views to affect her 
responsibilities as a juror, we conclude that the trial court properly 
excused prospective juror New for cause. 

This assignment of error is overruled. 

GUILT-INNOCENCE PHASE 

[5] In her next assignment of error, defendant contends the trial 
court erred in failing to intervene ex mero motu to prohibit the pros- 
ecutor's statements during closing arguments that the jury would not 
have heard defendant's confession unless the trial court had deter- 
mined it was properly taken and reliable. We disagree. 

In capital cases, counsel is permitted wide latitude in arguing to 
the jury and may argue facts in evidence and all reasonable infer- 
ences therefrom. State v. Sanderson, 336 N.C. 1, 15,442 S.E.2d 33,42 
(1994). The control of jury arguments is within the discretion of the 
trial court and will not be reversed unless the remarks are "clearly 
calculated to prejudice the jury in its deliberations." State v. Johnson, 
298 N.C. 355, 369, 259 S.E.2d 752, 761 (1979). The Court in Johnson 
also noted 

the impropriety of the argument must be gross indeed in order for 
this Court to hold that a trial judge abused his discretion in not 
recognizing and correcting ex mero motu an argument which 
defense counsel apparently did not believe was prejudicial when 
he heard it. 

Id. 

In the present case, the prosecutor argued in his closing as 
follows: 
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Now, in moving to her statement, before I say one thing about 
her statement, I'll say this: I'll argue and contend to you that if 
there were anything, one thing wrong with the way that state- 
ment was taken or the contents of that statement, you would 
have heard it. You wouldn't have heard that statement. Nothing's 
wrong with that statement. If there was something wrong with 
the statement or the way it was taken, you would not have heard 
it. It would never have gotten before you. There was nothing 
wrong with it. Nothing. 

Defendant contends this argument is analogous to the prosecu- 
tor's argument in State v. Allen, in which this Court held that the 
prosecutor's statements during closing arguments violated N.C.G.S. 
4 15A-1230(a) because they placed prejudicial matters before the 
jury. See State v. Allen, 353 N.C. 504 511, 546 S.E.2d 372, 376 (2001); 
see also N.C.G.S. 5 15A-1230(a) (200 1) (providing limitations on clos- 
ing arguments to a jury). In the instant case, defendant argues that 
the trial court's failure to intervene had the same effect as if the trial 
court had explicitly expressed the opinion, thus leaving the jury with 
the impression that it need not consider defendant's contentions that 
details in the statement were inaccurate. Defendant further asserts 
that this impression could have affected the jury's findings regarding 
premeditation and conspiracy, resulting in a gross impropriety and 
abuse of discretion that could have affected the jury's determination 
at the guilt-innocence phase. 

Defendant's reliance on Allen is misplaced. In Allen, the prosecu- 
tor stated during his closing argume:nts as follows: 

We told you in the beginning we didn't have an eyewitness, but 
we do have an eyewitness, we have Maria Santos. She's an eye- 
witness in this case and she spoke through you-to you through 
the words of Rafael Barros who talked to her that night. She 
described what she saw, how many people entered her house. 
And you heard her words through Officer Barros, because the 
Court let you hear it, because the Court found they were trust- 
worthy and reliable. . . . If there had been anything wrong with 
that evidence, you would not have heard that. 

Id. at 508, 546 S.E.2d at 374 (emphasis added). The prosecutor in 
Allen explicitly informed the jury of the trial court's opinion regard- 
ing the trustworthiness and reliability of the admitted statements. Id. 
at 509, 546 S.E.2d at 375. On appeal, this Court determined the state- 
ment violated N.C.G.S. Q 15A-1222, which forbids the trial court from 



472 IN THE SUPREME COURT 

STATE v. KEMMERLIN 

[356 N.C. 446 (2002)l 

" 'express[ing] during any stage of the trial, any opinion in the 
presence of the jury on any question of fact to be decided by the 
jury.' " Id. at 510-11, 546 S.E.2d at 375 (quoting N.C.G.S. D 15A-1222 
(1999)). 

Unlike the prosecutor in Allen, the prosecutor in the present case 
did not indicate to the jury that the trial court had found defendant's 
statement trustworthy or reliable. No mention was made of any evi- 
dentiary findings. The prosecutor simply reminded the jury that no 
evidence could be presented to them without a determination that it 
was proper for them to hear. Whether the statement was trustworthy 
and credible remained a fact for the jury to decide. 

Allen is also distinguishable from the present case because 
defense counsel in Allen immediately objected to the prose- 
cutor's statements. See id. at 508, 546 S.E.2d at 374. By overrul- 
ing the defendant's objection, the trial court reinforced and ratified 
the prosecutor's argument. In the present case, defendant made 
no objection. 

Defendant contends that the prosecutor's statements to the jury 
created extreme prejudice because defendant challenged specific 
details of her statement to SBI Special Agents Hedgecock and Peters 
in an attempt to create reasonable doubt. We find no such prejudice. 
Defendant was allowed to present evidence that the agents omitted 
portions of her statement and that the statement was taken while 
defendant was tired and in a coercive environment. The prosecutor 
never implied that the trial court rejected defendant's attacks on the 
statement or found the statement somehow lacking. The State merely 
fulfilled its duty "to strenuously pursue the goal of persuading the 
jury that the facts of the particular case at hand warrant imposition 
of the death penalty." State v. Green, 336 N.C. 142, 188, 443 S.E.2d 14, 
41, cert. denied, 513 US. 1046, 130 L. Ed. 2d 547 (1994). Defendant 
has failed to show us how the prosecutor's comments infected the 
trial with unfairness and thus rendered the conviction fundamentally 
unfair. See State v. Rose, 339 N.C. 172,202,451 S.E.2d 211,229 (1994), 
cert. denied, 515 U.S. 1135, 132 L. Ed. 2d 818 (1995). 

This assignment of error is overruled. 

[6] Defendant next assigns error to the trial court's denial of her 
motion to dismiss the charge of robbery with a dangerous weapon. 
Defendant contends that because the State failed to sufficiently prove 
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the element of intent to deprive, her conviction for armed robbery 
should be vacated. 

When considering a motion to dismiss, the trial court must deter- 
mine whether "there is substantial evidence of each essential element 
of the crime." State v. Call, 349 N.C. 382, 417, 508 S.E.2d 496, 518 
(1998). We have defined substantial evidence as that amount of rele- 
vant evidence necessary to persuade a rational juror to accept a con- 
clusion. State v. Frogge, 351 N.C. 576, 584, 528 S.E.2d 893, 899, cert. 
denied, 531 U.S. 994, 148 L. Ed. 2d 459 (2000). In ruling on a motion 
to dismiss, the trial court is required to view the evidence in the light 
most favorable to the State, making all reasonable inferences from 
the evidence in favor of the State. State v. Lucas, 353 N.C. 568, 581, 
548 S.E.2d 712, 721 (2001). Moreover, "[c]ircumstantial evidence may 
withstand a motion to dismiss and support a conviction even when 
the evidence does not rule out every hypothesis of innocence." State 
v. Stone, 323 N.C. 447, 452, 373 !i.E.Zd 430, 433 (1988); see also 
Frogge, 351 N.C. at 585, 528 S.E.2d at 899. 

With regard to the charge of robbery with a dangerous weapon, 
the State was required to prove "(1) an unlawful taking or an attempt 
to take personal property from th~e person or in the presence of 
another, (2) by use or threatened use of a firearm or other dan- 
gerous weapon, (3) whereby the life of a person is endangered or 
threatened." Call, 349 N.C. at 417, 508 S.E.2d at 518; see also N.C.G.S. 
3 14-87(a) (2001). The State must also demonstrate that the defend- 
ant had the intent to deprive the owner of his property at the time of 
taking. State v. Richardson, 308 N.C. 470, 474, 302 S.E.2d 799, 802 
(1983). Intent may be inferred by demonstrating that defendant did 
not intend to return the property and was indifferent as to whether 
the owner ever recovered the property. State 21. Smith, 268 N.C. 167, 
172, 150 S.E.2d 194, 200 (1966). 

The State's theory in the present case was that defendant acted in 
concert with Antone Johnson to take her husband's work truck from 
her residence. Defendant points to ],he lack of direct evidence regard- 
ing Johnson's intentions when he icook the truck. Defendant argues 
instead that because the truck was abandoned in plain view, close to 
the residence, where it was likely to be found, Johnson lacked the 
total indifference to the owner's right to recover the truck that would 
be necessary to support an inference of intent to deprive. Instead, 
defendant contends that the evidence supports only two intentions: 
that Johnson took the truck to make the crime scene appear like a 
robbery and that Johnson used the truck to get away from the crime 
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scene to a place where he could safely escape. Defendant contends 
these intentions are insufficient to support a conviction for robbery 
with a dangerous weapon. 

Viewed in the light most favorable to the State, the evidence 
shows that defendant and Johnson conspired to make the crime 
scene look like a robbery. Johnson drove off in the victim's truck 
after killing defendant's husband, abandoning the vehicle three miles 
from the Kemmerlin residence. Law enforcement officers later recov- 
ered the keys to the vehicle in nearby woods. 

As defendant concedes in her brief, the intent to permanently 
deprive need not be established by direct evidence but can be 
inferred from the surrounding circumstances. See State v. Barts, 
316 N.C. 666, 690, 343 S.E.2d 828, 843-44 (1986). We have also noted 
that the abandonment of a vehicle, regardless of how near the 
abandonment is to the scene of the crime, places it "beyond [a 
defendant's] power to return the property and shows a total indiffer- 
ence as to whet,her the owner ever recovers it." Id.; see also State v. 
Mann, 355 N.C. 294, 304, 560 S.E.2d 776, 783 (holding that where a 
defendant abandoned a vehicle in a subdivision near where the vic- 
tim's body was found, there was sufficient evidence of intent to per- 
manently deprive the owner of the vehicle), cert, denied, - US. 
-, - L. Ed. 2d - (Nov. 4,2002) (No. 02-6059). Here, the evidence 
that Johnson took the vehicle and subsequently abandoned it near 
the crime scene was sufficient to show an intent to permanently 
deprive the victim of his property. Accordingly, we hold that the 
trial court did not err in denying defendant's motion to dismiss the 
robbery charge. 

This assignment of error is overruled. 

171 In another assignment of error, defendant contends the trial court 
erred in failing to vacate the convictions of solicitation to commit 
murder and conspiracy to commit murder. Defendant asserts that 
both convictions merge with the conviction for first-degree murder 
by acting in concert and that punishment for both crimes violates 
double jeopardy. We hold that the crimes do not merge with the first- 
degree murder conviction. 

The Double Jeopardy Clauses of both the United States 
Constitution and the North Carolina Constitution prohibit multiple 
punishment for the same offense. State 21. Gardner, 315 N.C. 444,451, 
340 S.E.2d 701, 707 (1986); see also US. Const. amend. V; N.C. Const. 



IN THE SUPRElME COURT 475 

STATE v. KEMMERLIN 

[356 N.C. 446 (2002)] 

art. I, § 19. North Carolina has adopted a definitional test for deter- 
mining whether a crime is in fact a lesser offense that merges 
with the greater offense. State v. Weaver, 306 N.C. 629, 635, 295 
S.E.2d 375, 378-79 (1982), overruled on other grounds by State v. 
Collins, 334 N.C. 54, 61, 431 S.E.2d 188, 193 (1993); State v. 
Westbrooks, 345 N.C. 43, 56, 478 S.E.2d 483, 491 (1996). "[A111 
of the essential elements of the lesser crime must also be essential 
elements included in the greater elrime. If the lesser crime has an 
essential element which is not completely covered by the greater 
crime, it is not a lesser included offense." Weaver, 306 N.C. at 635, 
295 S.E.2d at 379. 

We have previously defined the crime of solicitation as "coun- 
seling, enticing or inducing another to commit a crime." State v. 
Fury, 292 N.C. 711, 720, 235 S.E.2d 193, 199, cert. denied, 434 U.S. 
924, 54 L. Ed. 2d 281 (1977). Acting in concert, as applied to first- 
degree murder, requires "two persons join[ed] in a purpose to commit 
[murder]," where both persons are "actually or constructively 
present." State v. Westbrook, 279 V.C. 18, 41, 181 S.E.2d 572, 586 
(1971), death sentence vacated, 408 U S .  939, 33 L. Ed. 2d 761 (1972). 
Under this theory, each person "is not only guilty as a principal if the 
other commits [murder], but he is also guilty of any other crime com- 
mitted by the other in pursuance of the common purpose." Id.  

Defendant cites State v. Westbrooks, in which we held that solic- 
itation to commit murder is a lesser included offense of first-degree 
murder as an accessory before the fact. Westbrooks, 345 N.C. at 56-57, 
478 S.E.2d at 491. Defendant acknowledges that our legislature has 
since abolished the distinction between first-degree murder as an 
accessory before the fact and first-degree murder as a principal. See 
N.C.G.S. 3 14-5.2 (2001) ("All distinctions between accessories before 
the fact and principals to the comrnission of a felony are abolished. 
Every person who heretofore would have been guilty as an accessory 
before the fact to any felony shall be guilty and punishable as a prin- 
cipal to that felony."). Nonetheless, defendant contends that solicita- 
tion, accessory before the fact to murder, and acting in concert to 
commit murder are essentially a continuum of defendant's involve- 
ment in the murder, as all three involve defendant's enticing another 
to commit the murder. Because we have previously determined that 
solicitation merges into access09 before the fact, defendant con- 
tends we must also conclude that a conviction for solicitation may 
under some circumstances merge into a conviction for murder based 
upon a theory of acting in concert. Defendant asserts that because 
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her role in the present murder was minimal, the conviction for solic- 
itation should be considered a lesser offense of murder by acting in 
concert. 

We find no merit in defendant's argument, as defendant is asking 
us to use a factual rather than a definitional approach to whether her 
convictions merge, an approach we rejected in Westbrooks, 345 N.C. 
at 56, 478 S.E.2d at 491. The crime of solicitation requires counseling, 
enticing, or inducing another to commit a crime. F u w ,  292 N.C. at 
720, 235 S.E.2d at 199. This element is not required for acting in 
concert. Indeed, acting in concert requires actual or constructive 
presence at the crime, an element not present in the definition of 
solicitation. Westbrook, 279 N.C. at 41, 181 S.E.2d at 586. Because the 
crime of solicitation requires the element of enticement, an element 
not required for murder under a theory of acting in concert, we hold 
that solicitation is not a lesser included offense of murder by acting 
in concert. Weaver, 306 N.C. at 635, 295 S.E.2d at 379. 

Defendant also argues that her conviction for conspiracy should 
merge with her conviction for first-degree murder by acting in con- 
cert. Defendant concedes that conspiracy is a separate offense from 
the completed crime that normally does not merge into the substan- 
tive offense. Set. State v. Carey, 285 N.C. 509,513,206 S.E.2d 222, 225 
(1974). However, defendant contends that her case is analogous to 
State v. Lowery, in which we stated that a codefendant convicted of 
the substantive offense based solely on his participation in the con- 
spiracy could not be punished for both conspiracy and the separate 
offense. State v. Lowerg, 318 N.C. 54, 74, 347 S.E.2d 729, 743 (1986). 
In the present case, defendant contends the essence of her illegal 
behavior was in hiring Johnson to kill her husband and in planning 
and assisting him prior to the commission of the murder. As such, 
defendant contends she was convicted of murder solely on the basis 
of her conspiracy to commit murder because her presence at the 
scene of the murder was incidental and unnecessary. 

We find no analogy between defendant's case and that of the 
codefendant in Lowery. We first note that the death sentence for the 
codefendant in Lowery was vacated on the basis of N.C.G.S. 6 14-6, 
which has since been repealed by our legislature. Moreover, the evi- 
dence in Lowery showed that the codefendant was not present at the 
actual murder. Id.  at 74, 347 S.E.2d at 742. The codefendant's murder 
conviction was predicated solely on his participation in the conspir- 
acy. Id. In the present case, defendant was not only present at the 
scene of the murder (albeit in another room), but she also let 



IN THE SUPREME COURT 477 

STATE v. KEMMERLIN 

[356 N.C. 446 (2002)l 

Johnson into her home knowing he was going to kill her husband and 
brought her husband into the room where he would be killed. We 
therefore conclude that defendant's presence at the scene of the 
murder was much more than incidental and unnecessary. 

Accordingly, we find no merit in defendant's contention that her 
conspiracy conviction merged with her conviction for first-degree 
murder based on a theory of acting in concert. Conspiracy to commit 
murder requires the defendant to enter into an agreement with 
another person to commit murder with the intent to carry out the 
murder. State v. Woods, 307 N.C. 213,219,297 S.E.2d 574, 578 (1982). 
Evidence at trial established that defendant hired Johnson to kill her 
husband and planned and assisted him prior to the commission of the 
murder. This evidence is sufficient to support a conviction for con- 
spiracy to commit murder. We see rto reason to depart from our long- 
held rule that conspiracy is a separate offense from the substantive 
offense and as such does not merge into the substantive offense. See 
Carey, 285 N.C. at 513, 206 S.E.2d at 225. The requirement of an 
agreement, while necessary to sustain a conviction for conspiracy, is 
not a necessary element for murder by acting in concert, so defend- 
ant's conviction for conspiracy to commit murder does not merge 
into her conviction for murder by acting in concert. See Weauer., 306 
N.C. at 635, 295 S.E.2d at 379. 

This assignment of error is without merit. 

CAPITAL SENTENCING PROCEEDING 

Defendant next assigns error to the trial court's failure to instruct 
the jury on statutory mitigating circumstances she contends were 
supported by the evidence. Defendant contends that her due process 
and Eighth Amendment rights against cruel and unusual punishment 
were violated when the trial court failed to submit the (f)(4) and 
(f)(6) mitigating circumstances for the jury's consideration. 

[8] Defendant first argues that the trial court erred in failing to 
submit the (f)(4) mitigator. See N.C.G.S. $ 15A-2000(f)(4) ("The 
defendant was an accomplice in or accessory to the capital felony 
committed by another person and [her] participation was relatively 
minor."). After reviewing the record, we find no error in the trial 
court's refusal to submit the (f)(4) circumstance. 

A trial court must submit any mitigating circumstance that is sup- 
ported by substantial evidence. State v. Strickland, 346 N.C. 443, 463, 
488 S.E.2d 194, 206 (1997), cert. denied, 522 U.S. 1078, 139 L. Ed. 2d 
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757 (1998). However, "defendant bears the burden of producing 'sub- 
stantial evidence' tending to show the existence of a mitigating cir- 
cumstance before that circumstance will be submitted to the jury." 
State v. Rouse, 339 N.C. 59, 100, 451 S.E.2d 543, 566 (1994), cert 
denied, 516 U.S. 832, 133 L. Ed. 2d 60 (1995). "[Tlhe test for suffi- 
ciency of evidence to support submission of a statutory mitigating 
circumstance is whether a juror could reasonably find that the cir- 
cumstance exists based on the evidence." State v. Fletcher, 348 N.C. 
292, 323, 500 S.E.2d 668, 686 (1998), cert. denied, 525 U.S. 1180, 143 
L. Ed. 2d 113 (1999). 

Defendant asserts that in State v. Roseboro, 351 N.C. 536,549,528 
S.E.2d 1, 10, cert. denied, 531 U.S. 1019, 148 L. Ed. 2d 498 (2000), this 
Court recently found the (f)(4) circumstance inapplicable where the 
defendant is convicted of premeditated and deliberate murder, and 
requests that we reconsider Roseboro in light of State v. Barnes, 345 
N.C. 184, 481 S.E.2d 44, cert. denied, 522 U.S. 876, 139 L. Ed. 2d 134 
(1997), and cert. denied, 523 U.S. 1024, 140 L. Ed. 2d 473 (1998). 
However, defendant overstates the holding in Roseboro, and we 
decline to revisit our Roseboro decision, which was based on the 
record in that case where the evidence would not support a finding 
that defendant was guilty of premeditated and deliberate murder on 
a theory of aiding and abetting or that defendant was an accomplice 
in or accessory to a capital felony committed by another person. 
Roseboro, 351 N.C. at 549-50, 528 S.E.2d at 10. 

Defendant has not met her burden of producing substantial evi- 
dence to warrant submission of the (f)(4) mitigating circumstance. 
Contrary to defendant's assertions, the evidence recited above does 
not support this mitigating circumstance and this assignment of error 
is without merit. See N.C.G.S. Q 15A-2000(f)(4). 

[9] Defendant next asserts that the trial court committed prejudicial 
error by failing to submit to the jury the (f)(6) mitigating circum- 
stance. See N.C.G.S. Q 15A-2000(f)(6) (2001) ("The capacity of the 
defendant to appreciate the criminality of [her] conduct or to con- 
form [her] conduct to the requirements of law was impaired."). Even 
though defendant withdrew her request for the (f)(6) circumstance, 
the trial court nonetheless reviewed the (f)(6) circumstance and con- 
cluded that it was not supported by substantial evidence. 
Consequently, the trial court declined to submit the (f)(6) impaired 
capacity mitigator, although it did allow defendant's request that the 
(f)(2) circumstance be submitted. See N.C.G.S. 5 15A-2000(f)(2) ("The 
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capital felony was committed while under the influence of mental or 
emotional disturbance."). 

With regard to the (f)(2) mitigating circumstance, we have 
previously stated: 

Defendant's mental and emotional state a t  the time of the 
crime is the central question presented by the (f)(2) circum- 
stance. State v. McKoy, 323 N.C. 1, 28-29,372 S.E.2d 12, 27 (1988), 
sentence vacated on other grounds, 494 U.S. 433, 108 L. Ed. 2d 
369 (1990). The use of the word "disturbance" in the (f)(2) cir- 
cumstance "shows the General Assembly intended something 
more . . . than mental impairment which is found in another miti- 
gating circumstance." State v. Spruill, 320 N.C. 688, 696, 360 
S.E.2d 667, 671 (1987), cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 
934 (1988). 

State v. Geddie, 345 N.C. 73, 102-03, 478 S.E.2d 146, 161 (1996)) cert. 
denied, 522 U.S. 825, 139 L. Ed. 2d 43 (1997). In contrast, regarding 
the (f)(6) mitigating circumstance, we have held that "this circum- 
stance has only been found to be supported in cases where there was 
evidence, expert or lay, of some m~ental disorder, disease, or defect, 
or voluntary intoxication by alcoholl or narcotic drugs, to the degree 
that it affected the defendant's ability to understand and control his 
actions." Syriani, 333 N.C. at 395, 428 S.E.2d at 142-43. 

Our review of the entire record reveals that defendant failed to 
produce substantial evidence of the (f)(6) circumstance. Defendant's 
expert witness, Dr. John Warren, conducted psychological testing of 
defendant, examined defendant's mental-health records from the 
Rockingham County Mental Health Center, reviewed prior psycho- 
logical evaluations including raw test data, and conducted face- 
to-face clinical interviews with defendant. Dr. Warren noted that 
defendant's childhood included sexual abuse and neglect. Dr. Warren 
also learned that defendant was upset because her stepson, Timmy, 
was coming to live with her and the victim. Defendant believed 
Timmy had sexually abused her daughter and was concerned this 
abuse would happen again. Dr. Warren noted that defendant's history 
made her "exquisitely and overly attuned to sexual issues in general 
and sexual abuse issues in particular." With this information, Dr. 
Warren described defendant's mental state at the time the murder 
was committed as follows: 

It's my opinion that she was under the influence of two dis- 
orders, one being the personality disorder which I diagnose as 
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borderline personality disorder and the second, the more acute 
or serious, if you will, disorder of major depressive disorder, and 
I support those diagnoses on the basis of prior psychological test- 
ing, my current testing, prior psychiatric and counsellor's [sic] 
evaluations, and my evaluations over three visits in a matter of 
six hours of contact with her. 

The following exchange took place between Dr. Warren and the pros- 
ecutor upon cross-examination: 

Q. Could you explain the borderline personality for the jury? 

A. Personality disorders in general are longstanding and perva- 
sive patterns of thinking and behaving that develop[] as a result 
of childhood trauma or inconsistencies generally, and borderline 
personality is arguably the more severe of the personality disor- 
ders because the nature of the disorder is extreme disruption in 
parent-child bonding and extreme instability in thinking and 
behavior as a grown adult would. 

Q. Based upon her statement, do you think at the time this mur- 
der was committed the defendant was able to appreciate the 
criminality of her conduct? 

A. Yes, I think she was. 

Q. Do you think your diagnosis of the defendant would in any 
way impair the defendant's capacity to perform under the 
requirements of the law? 

A. I think it would impair it somewhat, but not to the point of her 
being unable to do that. 

Q. And based on her statement and your review of the notes and 
your conversation with her, do you think at the time that she 
opened that door, that Anton[e] Johnson murdered her husband, 
that she was under the influence of some type of-Well, do 
you think that she was affected or influenced by some type of 
disturbance? 

A. By some kind of disturbance? 

Q. Yes, sir. 

A. In general I do, because I think that major key depression and 
borderline personality have been documented as occurring 
before and after the offense. So, I think she suffered from those 
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disorders, but if I understand your question, it was not to the 
level of impairing her ability to appreciate the wrongfulness. In 
other words, I think that her psychiatric disorders do give a con- 
text and a bigger picture of this woman, but I don't think and 
have not testified that it goes to the level of any type of insanity 
or to her mental capacity. 

Q. Your testimony earlier was that at the time Mr. Kemmerlin 
was killed, the defendant was able to appreciate the criminality 
of her conduct; is that correct? 

A. Yes, sir. My evaluation is that she does have these two mental 
disorders, but they didn't arise to the level of any defense such as 
insanity or any issues as the inability to, you know, plan and that 
kind of thing; and also, that her ability to know right from wrong, 
appreciate wrongfulness and her ability to generally control her 
behavior while shaky and impaired at times were intact. 

Based on this testimony, we conclude the trial court properly 
refused to submit the (f)(6) mitigator. The evidence shows that 
defendant was depressed and suffering from borderline personality 
disorder. Accordingly, defendant was under the influence of a mental 
or emotional disturbance. However, defendant's own expert testified 
that this disturbance did not prevent defendant from appreciating the 
criminality of her conduct and controlling her conduct as required by 
law. Because defendant offered no other substantial evidence of this 
circumstance, we hold that the trial court did not err in refusing to 
submit the (f)(6) mitigating circumstance. 

This assignment of error is overruled. 

[ lo] In her next assignment of error, defendant argues that the pros- 
ecutor committed misconduct and prejudicial constitutional error in 
commenting on defendant's exercise of her right to trial by jury and 
her right not to testify. Defendant contends that the trial court erred 
by failing to take sufficient action to cure the error. 

"A criminal defendant may not be compelled to testify, and any 
reference by the State regarding [her] failure to testify is violative of 
[her] constitutional right to remain silent." State v. Baymon, 336 N.C. 
748, 758, 446 S.E.2d 1, 6 (1994); see also U.S. Const. amend. V; N.C. 
Const. art. I, § 23; N.C.G.S. 5 8-54 (2001). Any reference by the prose- 
cutor to a criminal defendant's right not to testify is error. State v. 
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Reid, 334 N.C. 551, 554, 434 S.E.2d 193, 196 (1993). However, such a 
comment may be cured by "a withdrawal of the remark or by a state- 
ment from the court that it was improper, followed by an instruction 
to the jury not to consider the failure of the accused to offer himself 
as a witness." State v. McCaU, 286 N.C. 472, 487, 212 S.E.2d 132, 141 
(1975), death sentence vacated, 429 U.S. 912, 50 L. Ed. 2d 278 (1976); 
see also Reid, 334 N.C. at 556,434 S.E.2d at 197. The trial court's cura- 
tive instructions to the jury should occur promptly after the comment 
is made rather than in general jury charges of instruction. State v. 
Gregory, 348 N.C. 203, 210, 499 S.E.2d 753, 758, (holding that prose- 
cutor's direct comments on a defendant's failure to testify were not 
cured by subsequent inclusion in the jury charge of an instruction 
regarding the defendant's right not to testify), cert. denied, 525 U.S. 
952, 142 L. Ed. 2d 315 (1998); State v. Monk, 286 N.C. 509, 516-17, 212 
S.E.2d 125, 131-32 (1975) (requiring instruction to be "prompt and 
explicit"). Even if the trial court fails to give a curative instruction, 
the court still must determine whether the error was harmless 
beyond a reasonable doubt. State v. Warren, 348 N.C. 80, 106, 499 
S.E.2d 431, 445, cert. denied, 525 U.S. 915, 142 L. Ed. 2d 216 (1998). 

Similarly, a defendant also has a constitutional right to plead not 
guilty and is entitled to a jury trial. U.S. Const. amend. VI; N.C. Const. 
art. I, Q 24; State v. Langford, 319 N.C. 340, 345, 354 S.E.2d 523, 526 
(1987). Consequently, a prosecutor's reference to a defendant's fail- 
ure to plead guilty is a violation of the defendant's constitutional right 
to a jury trial. "The court's failure to give a curative instruction after 
such a reference does not warrant a reversal, however, if the State 
shows that the error was harmless beyond a reasonable doubt." State 
v. Larry, 345 N.C. 497,524,481 S.E.2d 907,923, cert. denied, 522 U.S. 
917, 139 L. Ed. 2d 234 (1997); see also N.C.G.S. Q 15A-1443(b) (2001). 

Defendant first complains that the prosecutor improperly ques- 
tioned her during sentencing. The following portion of the record 
appears relevant: 

Q. Now, you sat here for four weeks, correct, during this trial? 

A. Yes, sir. 

Q. And you heard the evidence being presented, correct? 

A. Yes, sir. 

Q. And, and knowing full well that; you were guilty, correct? 

A. Yes, sir. 



I N  THE SUPREME COURT 483 

STATE v. KEMMERLIN 

[356 N.C. 4/16 (2002)] 

Q. Hoping, for some reason, this jury would set you free. 

MR. BLITZER [DEFENSE COUNSEL]: Objection, Judge. 

THE COURT: That's sustained. 

MR. BLITZER: Move to strike. We need to approach, your 
Honor. 

THE COURT: Y'all approach. 

(Whereupon there is an off-the-record discussion). 

THE COURT: All right. You can continue. 

[PROSECUTOR]: Captain Adarns, would you please stand. 

(Captain Adams stands). 

Q. Do you know that man, Ms. ICemmerlin? 

A. Yes, I do. 

Q. Tell the jury and the Court who he is. 

MR. BLITZER [DEFENSE COUNSEL]: Objection. 

MR. ETRINGER [DEFENSE COUPISEL]: Objection. 

THE COURT: Y'all [the jurors: step out just a minute. 

After the jurors left the courtroom, defense counsel requested 
an instruction regarding defendant's right not to testify and to plead 
not guilty. The jurors then returned, and the trial court repeated an 
earlier instruction: 

THE COURT: All right, ladies and gentlemen, earlier there may 
have been some questions asked concerning the length of the 
trial, and the fact that you heard evidence and whether or not the 
defendant was guilty which she responded to. That I want to 
inform you that you cannot consider that in your determination 
in the sentencing phase. 

As I indicated to you at the heginning of the trial, the defend- 
ant had entered a plea of not guilty, and under our system of jus- 
tice, a defendant who pleads not guilty is not required to prove 
her innocence but is presumed to be innocent, and that's a con- 
stitutional right given by the U.S. Constitution and North Carolina 
Constitution. 
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Furthermore, that presumption would remain with the 
defendant throughout the trial unless and until the jury selected 
to hear the case was convinced from the facts and the law, 
beyond a reasonable doubt, of the guilt of the defendant. 

Furthermore, under our constitution, the burden of proof is 
on the State to prove to you that the defendant is guilty beyond a 
reasonable doubt. Furthermore, I also indicated to you the 
defendant's constitutional right, that there was no burden or duty 
of any kind on the defendant. If she chose not to testify or offer 
any evidence, that you could not hold that against her, and that 
was her right as allowed by our constitution; and the mere fact 
that she had been charged with a crime is no evidence of guilt and 
that the charge is merely a mechanical, administrative way by 
which a person is brought to a trial. 

So, therefore, she has a constitutional right not to offer any 
evidence, and the fact that she chose that route could not be con- 
sidered by you [lor contemplated by you in your deliberations 
once you begin deliberating for this case. 

Defendant contends that the prosecutor's statements vio- 
lated defendant's due process rights, violated state law, and vio- 
lated her right to have a capital sentencing determination without 
the influence of passion or prejudice as guaranteed in N.C.G.S. 
§ 15A-2000(d)(2). Specifically, defendant argues that the trial court's 
attempt to cure the errors were insufficient because the court gave 
no immediate statement that the comments were improper. In sup- 
port of her position, defendant cites the following dicta from State v. 
Oates, "[tlo be effective, the trial court's instruction should immedi- 
ately follow the offensive remark and should explain why the remark 
was improper." 65 N.C. App. 112,114,308 S.E.2d 507,508 (1983), disc. 
rev. denied, 315 S.E.2d 708 (1984). 

In Oates, however, the trial court merely instructed the jury to 
"disregard counsel's statement." Id. More importantly, the only 
instruction provided to the jury was a general instruction during the 
jury charge on the defendant's right not to testify. Id. The court in 
Oates properly concluded that such an instruction was "insufficient 
to remove the prejudice because no reference was made to the 
offending argument, and the damage done by it remained unre- 
paired." Id. Viewed in this context, the requirement that the trial 
court's instruction be immediate simply reflects the well-established 
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rule that the trial court should instruct the jury shortly after an 
improper comment is made, rather than via general instructions dur- 
ing the jury charge. See Gregory, 348 N.C. at 210-11,499 S.E.2d at 758; 
Reid, 334 N.C. at 556, 434 S.E.2d a-t 197. We therefore conclude that 
the trial court's instruction timely cured any possible prejudice. 

Defendant also argues that the instruction given by the trial court 
was vague in describing defendant's constitutional rights, failed to 
address her right to a jury trial, addressed only indirectly her right 
not to testify, and gave an insufficient explanation of why the com- 
ments were improper. We reject each of these contentions. We have 
never required such specificity in the instructions, so long as the trial 
court states that the comment " 'was improper, followed by an 
instruction to the jury not to consider the failure of the accused to 
offer himself as a witness.' " Reid, 334 N.C. at 556, 434 S.E.2d at 197 
(quoting McCall, 286 N.C. at 487, 212 S.E.2d at 141); see also Monk, 
286 N.C. at 516,212 S.E.2d at 131 ("Improper comment on defendant's 
failure to testify may be cured by an instruction from the court that 
the argument is improper followed by prompt and explicit instruc- 
tions to the jury to disregard it.") In the present case, the trial court 
identified the questions that were allegedly improper and told the 
jury: "If [defendant] chose not to testify or offer any evidence, that 
you could not hold that against her, and that was her right as allowed 
by our constitution . . . ." Such an instruction was sufficient to cure 
the error. 

Defendant also cites as error the following portions of the prose- 
cutor's closing argument: 

[PROSECUTOR]: NOW, during the guilthnnocence phase, the 
State put on evidence and the defense challenged every piece of 
that evidence. Every piece of it. They told you that the statement 
was coerced, that the agents planted in her head that Jerry Loftis 
was telling you something that wasn't true, that Dori Gwynn was 
telling you something that wasn't true. 

They told you that we had even proved that Anton[e] Johnson 
was the shooter, and I'll argue and contend to you that they even 
said Anton[e] Johnson was not the shooter, and what happened? 
The defendant gets on the witness stand and says it's all true. It's 
all true. Plan A: Let's hope we can confuse them. 

MR. BLITZER [DEFENSE COUNSEL]: Your Honor, can we 
approach, Judge? 
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THE COURT: All right, ladies and gentlemen, just for the 
record, you cannot consider that argument as it relates to some 
issue on the defendant's constitutional right. That cannot be con- 
sidered in your determination. 

MR. BLITZER: For the record, we object and move to strike 
that portion. 

THE COURT: The motion to strike is allowed. 

[PROSECUTOR]: We get to the guilt, get to the phase-now, 
we're at the sentencing phase. What's the defense now? The 
boogey-man made me do it? 

Defendant contends that these statements were direct criticism 
of defendant's decisions to plead not guilty and to not testify at the 
guilt-innocence phase of trial. Although defendant notes that the trial 
court's instruction was immediate, defendant again argues that the 
instructions were vague regarding what was specifically improper. 

We fail to see how the statements in issue were direct comments 
on defendant's rights to plead not guilty and to not testify on her own 
behalf. Assuming arguendo that the prosecutor's argument contained 
improper references to defendant's exercise of her constitutional 
rights, any possible prejudice was cured when the trial court ordered 
the remarks stricken from the record and instructed the jury that it 
"[could] not consider that argument as it relates to some issue on 
the defendant's constitutional right. That cannot be considered in 
your determination." We further note that any error would be harm- 
less beyond a reasonable doubt because the remarks do not refer to 
any aggravating circumstances proffered by the State or mitigating 
circumstances proffered by defendant. "When the reference was 
made, the jury had already found defendant guilty of first-degree 
murder. There is no danger that the reference caused the jury to pre- 
sume defendant's guilt or to regard [her] silence as indicative of 
guilt." Larry, 345 N.C. at 525, 481 S.E.2d at 923. 

This assignment of error is overruled. 

PRESERVATION ISSUES 

Defendant raises seven additional issues that she concedes have 
been previously decided contrary to her position by this Court: (1) 
the trial court erred in using vague and overbroad language to define 
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the pecuniary gain aggravating circumstance at  sentencing; (2) the 
trial court erred in denying defendant's continued objections to the 
prosecutor's questions staking out prospective jurors on their posi- 
tions as to defendant's guilt and sentence, given that defendant did 
not personally shoot the victim; (3) the trial court erred in using 
inherently vague terms to define defendant's burden of proving miti- 
gating circumstances; (4) the trial court erred in instructing the jury 
that mitigating circumstances must outweigh aggravating circum- 
stances; (5) the trial court erred :in instructing the jury such that 
jurors could disregard mitigating circumstances found in Issue Two 
when considering Issue Four; (6) tlhe trial court erred in instructing 
the jury that it must be unanimous as to Issues One, Three, and Four; 
and (7) the murder indictment failed to include all of the elements of 
first-degree murder and failed to include the aggravating circum- 
stances relied upon by the State. 

We have considered defendant's contentions on these issues and 
find no reason to depart from our prior holdings. We therefore reject 
these arguments. 

PROPORTIONAILITY REVIEW 

[I 11 Having concluded that defendant's trial and capital sentencing 
proceeding were free of prejudicial error, we are required to review 
and determine: (1) whether the record supports the jury's finding of 
any aggravating circumstances upon which the sentence of death was 
based; (2) whether the death sentence was imposed under the influ- 
ence of passion, prejudice, or any other arbitrary factor; and (3) 
whether the death sentence is excessive or disproportionate to the 
penalty imposed in similar cases, considering both the crime and the 
defendant. N. C.G.S. Q 15A-2000(d)(2) (2001). 

After thoroughly examining thle record, transcript, briefs, and 
oral arguments, we conclude the evidence supports the aggravating 
circumstance found by the jury. Further, we find no indication the 
sentence of death was imposed under the influence of passion, prej- 
udice, or any other arbitrary factor. We turn then to our final statu- 
tory duty of proportionality review. 

Our determination of whether the sentence of death is excessive 
or disproportionate requires us to "review all of t,he cases in the 'pool' 
of similar cases for comparison." State v. Rogers, 316 N.C. 203, 235, 
341 S.E.2d 713, 732 (1986), overruled on other grounds by Gaines, 
345 N.C. 647, 483 S.E.2d 396, and by Stu'te v. Vandiver, 321 N.C. 570, 
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364 S.E.2d 373 (1988). Such a review eliminates "the possibility that a 
person will be sentenced to die by the action of an aberrant jury." 
Gregg v. Georgia, 428 U.S. 153,206,49 L. Ed. 2d 859,893 (1976); State 
v. Williams, 308 N.C. 47,82,301 S.E.2d 335,356, cert. denied, 464 U.S. 
865, 78 L. Ed. 2d 177 (1983). We have previously classified "the 
responsibility placed upon us by N.C.G.S. Q 15A-2000(d)(2) to be as 
serious as any responsibility placed upon an appellate court." State v. 
Jackson, 309 N.C. 26, 46, 305 S.E.2d 703, 717 (1983). In carrying out 
our duties under the statute, "we must, be sensitive not only to the 
mandate of the Legislature, but also to the constitutional dimensions 
of our review." State v. Rook, 304 N.C. 201, 236, 283 S.E.2d 732, 753 
(1981), cert. denied, 455 U.S. 1038, 72 L. Ed. 2d 155 (1982). 

With the magnitude and seriousness of our task in mind, we have 
carefully reviewed the facts and circumstances of this case and have 
compared it to the other cases in the proportionality pool. Our 
exhaustive comparison of the cases has led us to conclude that, while 
the crime committed here was a tragic killing, it "does not rise to the 
level of those murder cases in which we have approved the death sen- 
tence upon proportionality review." State v. Benson, 323 N.C. 318, 
328, 372 S.E.2d 517, 522 (1988). 

The jury in the present case found only one aggravating circum- 
stance, that the murder was committed for pecuniary gain, N.C.G.S. 
Q 15A-2000(e)(6). Our review of the record reveals that the evidence 
supporting this aggravator is weak. Testimony suggesting that life 
insurance proceeds were a motive for the murder came from two wit- 
nesses, both of whom gave inconsistent statements. Although a 
change of beneficiary or an increase in the policy amount might be 
expected where a murder was committed for the pecuniary gain of 
collecting insurance, defendant made no such changes. 

The jury also found three statutory mitigating circumstances: (I)  
the murder was committed while defendant was under the influence 
of mental or emotional disturbance, N.C.G.S. Q 15A-2000(f)(2); (2) 
defendant aided in the apprehension of another capital felon, 
N.C.G.S. § 15A-2000(f)(8); and (3) the catchall mitigating circum- 
stance that there existed any other circumstance arising from the 
evidence that any juror deems to have mitigating value, N.C.G.S. 
Q 15A-2000(f)(9). The jury also found three nonstatutory mitigating 
circumstances: (1) defendant acknowledged her guilt to a law 
enforcement officer, (2) defendant was a victim of physical and emo- 
tional abuse by the victim, and (3) defendant was a victim of sexual 
abuse as a minor. 
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We do not find any one of these factors determinative of our pro- 
portionality consideration. Rather, our emphasis is on an " 'indepen- 
dent consideration of the individual defendant and the nature of the 
crime or crimes which [she] has committed.' " State v. Anthony, 354 
N.C. 372, 455, 555 S.E.2d 557, 608 (2001) (quoting State v. Pinch, 306 
N.C. 1, 292 S.E.2d 203, cert. denied, 459 U.S. 1056, 74 L. Ed. 2d 622 
(1982), and overruled on other grounds by State v. Rouse, 339 N.C. 
59, 451 S.E.2d 543, by State v. Robinson, 336 N.C. 78, 443 S.E.2d 306 
(1994), cert. denied, 513 U.S. 1089, 130 L. Ed. 2d 650 (1995), and by 
State v. Benson, 323 N.C. 318,372 S.E.2d 517))) cert. denied, - U.S. 
- , 153 L. Ed. 2d 791 (2002). As such, we must "consider the totality 
of the circumstances presented in [defendant's] case and the pres- 
ence or absence of a particular factor will not necessarily be control- 
ling." State v. Bondwant, 309 N.C. 674, 694 n.1, 309 S.E.2d 170, 183 
n. 1 (1983). 

This Court has conducted an exhaustive review of the record in 
analyzing whether defendant's death sentence is consistent with 
other cases in the proportionality pool. The differences between 
defendant's case and other cases in the pool are too numerous to list. 
However, among the factors persuasive to our determination are: (1) 
the weak evidence supporting the pecuniary gain aggravating cir- 
cumstance, (2) the evidence that defendant considered stopping the 
murder immediately prior to its occurrence, (3) the fact that defend- 
ant's codefendant Antone Johnson received a life sentence without 
parole, and (4) the jury's finding 01' three statutory mitigating circum- 
stances and three nonstatutory mitigating circumstances. We there- 
fore conclude that the totality of the circumstances do not warrant 
in~position of the death penalty. To be sure, any murder is a horren- 
dous and reprehensible act; however, when compared to other cases 
in the proportionality pool, we cannot say that the death sentence 
imposed in defendant's case is proportionate. 

We therefore conclude as a inatter of law that the death sen- 
tence imposed in this case is disproportionate under N.C.G.S. 
9 15A-2000(d)(2). Upon this holding, the statute requires that 
this Court sentence defendant to life imprisonment in lieu of the 
death sentence. Because the language of the statute is mandatory, 
we have no discretion in determining whether a death sentence 
should be vacated. Jackson, 309 N.C. at  47, 305 S.E.2d at 
718. Accordingly, the death sentence is vacated, and defendant is 
hereby sentenced to imprisonment in the state's prison for the 
remainder of her natural life, wi1,hout benefit of parole. The Clerk 
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of Superior Court of Rockingham County shall issue a commit- 
ment accordingly. 

NO ERROR IN GUILT-INNOCENCE PHASE OR SENTENCING 
PROCEEDING; DEATH SENTENCE DISPROPORTIONATE; DEATH 
SENTENCE VACATED; AND SENTENCE OF LIFE IMPRISON- 
MENT WITHOUT PAROLE IMPOSED. 

STATE OF NORTH CAROLINA V. KYLE 0 .  BERRY 

No. 389A01 

(Filed 20 December 2002) 

1. Jury- selection-capital trial-qualification for both 
phases 

An assignment of error in a first-degree murder prosecution 
concerning potential jurors with reservations about the death 
penalty was not restricted to the sentencing proceeding even 
though defendant raised it in that context. A trial court may not 
select a panel for the guilt-innocence phase with the understand- 
ing that different jurors will be substituted at sentencing. 

2. Jury- selection-capital trial-reservations about death 
penalty-inconsistent answers 

The trial court did not abuse its discretion in a capital 
first-degree murder prosecution by excusing for cause a pros- 
pective juror whose answers were inconsistent but who could 
not state that he would follow the law if the evidence were 
circumstantial. 

3. Jury- selection-capital trial-reservations about death 
penalty-unalterable views 

The trial court did not abuse its discretion in a capital first- 
degree murder prosecution by excusing a potential juror for 
cause where she was unalterably opposed to the death pen- 
alty. Mere opposition does not disqualify a juror who can set 
aside her personal beliefs and follow the law; in this case, the 
court asked an additional question to determine that the opposi- 
tion was unalterable. 
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4. Jury- selection-capital trial-reservations about death 
penalty-equivocal answers 

The trial court did not abuse its discretion in a capital first- 
degree murder prosecution by excusing a potential juror for 
cause where the juror's responses on the death penalty were 
arguably equivocal, but his final answer indicates that the court 
properly interpreted his answl-rs as unambiguous opposition to 
the death penalty regardless o:f the law or the evidence. 

5.  Evidence- prior crimes or itcts-prior murder-admissible 
The trial court did not err in a first-degree murder prosecu- 

tion by admitting evidence of a prior murder where the court 
carefully studied the substance of the evidence, reviewed the 
applicable law, considered the arguments of counsel, deter- 
mined that the probative value was not substantially exceeded 
by unfair prejudice, determined that the evidence was 
tendered to establish the permissible factors that defendant 
killed this witness to silence her, and gave limiting instructions. 

6. Evidence- murder prosecution-gang membership-not 
prejudicial 

There was no prejudicial error in a capital first-degree mur- 
der prosecution in an officer's testimony that this case was 
assigned to a "gang unit" where the attorneys and judge mistak- 
enly thought that the door had been opened, but the witness 
made only a single brief reference and there was no indication 
that the outcome of the trial would have been any different with- 
out the testimony. 

7. Evidence- gang nickname and involvement-not 
prejudicial 

In light of evidence of defendant's guilt, there was no preju- 
dicial error in a first-degree murder prosecution from evidence 
about defendant's gang nickname, testimony that a witness was 
afraid of defendant's friends, testimony that the victim was in a 
gang with defendant, testimony that a cellmate did not like to 
sleep with defendant in the room, and testimony that an EMT 
first saw defendant in a group which the EMT thought may have 
been up to no good. 



492 I N  THE SUPREME COURT 

STATE v. BERRY 

[356 N.C. 490 (2002)l 

8. Constitutional Law- effective assistance of counsel-con- 
cession of guilt-Harbison waiver-not conditional- 
insanity plea not pursued-concession still valid 

The trial court in a capital firsbdegree murder prosecution 
was justified in assuming that a Harbison waiver remained valid 
throughout the trial where the waiver was given in anticipation of 
an insanity plea, defendant's opening argument admitted possible 
participation but argued insanity, and the insanity plea was not 
pursued after the prosecution revealed new evidence during the 
trial. Defendant did not expressly or impliedly condition his con- 
sent to acknowledge guilt upon presentation of an insanity 
defense and never formally withdrew his plea. 

9. Discovery- criminal-statement revealed during trial-no 
sanctions 

The trial court did not err during a capital first-degree murder 
prosecution by not imposing sanctions where the State revealed 
a statement during trial which defendant suggested would have 
changed the decision to enter an insanity plea. Defendant 
received the substance of this statement through another state- 
ment that was provided to defendant, and no Brady violation 
occurred. 

10. Criminal Law- prosecutor's argument-impact on murder 
victim's family 

The trial court in a capital first-degree murder prosecution 
did not abuse its discretion by overruling defendant's objection to 
the prosecutor's comments about the 16-year-old victim's age, her 
expression, the fact that her parents are left with only pho- 
tographs and memories, and his speculation that the victim may 
have married and had children. The life the prosecutor posited 
for the victim was a conventional one. 

11. Criminal Law- prosecutor's argument-vouching for 
another prosecutor 

There was no prejudicial error in a capital first-degree mur- 
der prosecution where the prosecutor in his closing argument 
came perilously close to vouching for another prosecutor, but 
abandoned the argument after defendant's objection, even 
though the objection was overruled. 
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12. Criminal Law- prosecutor's argument-prior murder vic- 
tim raped 

There was no error in a capital first-degree murder prose- 
cution where the prosecutor suggested in his closing argument 
that a prior murder victim had been raped. The prosecutor's argu- 
ment was triggered by defendant's cross-examination of a wit- 
ness, the focus of the prosecutor's argument was on information 
from the witness that was not known to the public, and the argu- 
ment represented a permissibl~e inference of motive rather than 
an appeal to passion. 

13. Criminal Law-  prosecutor',^ argument-acquittal putting 
others at risk 

There was no prejudicial error in a capital first-degree mur- 
der prosecution in light of the evidence of defendant's guilt where 
the prosecutor improperly argued that an acquittal would put 
others at risk, but the improper comment consisted of a single 
sentence and was abandoned immediately. 

14. Sentencing- capital-aggravating circumstance-course 
of conduct-instruction 

There was plain error in a capital sentencing proceeding 
where the court's instruction on course of conduct allowed the 
jury to find the aggravating circumstance based on a prior mur- 
der without finding that the past and present murders were part 
of a course of c0nduct.N.C.G.S. 5 15A-2000(e)(ll). 

15. Sentencing- capital-aggravating circumstances- 
overlapping 

There was sufficient evidence in a capital sentencing pro- 
ceeding to support the overla,pping aggravating circumstances 
that the murder was committed to avoid arrest and that the mur- 
der was part of a course of conduct. Each circumstance was 
offered for a different purpose and there was separate and sub- 
stantial evidence to support each circumstance individually. 
N.C.G.S. 8 15A-2000(e)(ll), N.C.G.S. 5 15A-2000(e)(4). 

Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Lanier, J., on 30 March 
2001 in Superior Court, New Hanover County, upon a jury verdict 
finding defendant guilty of first-degree murder. Heard in the Supreme 
Court 14 October 2002. 
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Roy Cooper; Attorney General, b:y John H. Watters, Special 
Deputy Attorney General, for the State. 

Thomas K. Maher for defendant-appellant. 

EDMUNDS, Justice. 

Defendant Kyle Berry was indicted for the first-degree murder of 
Margaret Theresa Fetter. He was convicted on the basis of premedi- 
tation and deliberation and sentenced to death. 

The State presented evidence that Timothy Ratliff was eating at a 
McDonald's restaurant in Wilmington on 5 November 1998. He was 
approached by Bobby Autry, who asked for a cigarette. Autry, accom- 
panied by Theresa Fetter, the victim, later returned to Ratliff and 
asked Ratliff to rent a motel room for him. They all drove to a Motel 
Six on Market Street, where Fetter provided funds to Ratliff. Ratliff 
entered the motel, rented a room, and gave the receipt to Fetter. 

Later that same day, Erwin Hegwer received a telephone call 
from his step-grandson, Jon Malonee. In response to the call, Hegwer 
drove to the Motel Six, where he picked up Malonee, defendant, 
Autry, Josh Whitney, and Fetter. He dropped them off at the parking 
lot of the Food Lion grocery store at Seventeenth Street and South 
College Road in Wilmington. Malonee later called Hegwer again 
about 1:30 a.m. on 6 November 1998. Hegwer drove to New Hanover 
Regional Hospital, where he picked up Malonee, defendant, and 
Autry and took them back to the Motel Six. When he asked where 
"the girl" was, he was told that Whitney had driven her home. 

Defendant and the others were at the hospital because defend- 
ant's hand had been lacerated. Emergency medical technicians 
(EMTs) had responded to the Food Lion parking lot at approximately 
12:30 a.m. Defendant left a group of people, approached the EMT 
vehicle, and displayed the cut. A Wilmington police officer who had 
also responded asked defendant about the injury. Defendant reported 
that he had fallen behind the Food Lion while walking home from a 
friend's house. He could neither name the friend nor describe where 
the house was, and the officer was unable to find any glass or other 
material that might have caused the injury. The EMTs bandaged 
defendant's hand and transported him to the hospital, where he was 
examined by Dr. Thomas E. Parent, an orthopedic surgeon who spe- 
cializes in hand surgery. Dr. Parent later operated on defendant's 
hand on 11 November 1998. It was Dr. Parent's opinion as an expert 
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in the field of orthopedic treatment and surgery that defendant's 
injury did not result from a fall, but was consistent with defendant 
having been cut by a knife. 

Fetter's body was found on 24 November 1998. At that time, 
Autry was incarcerated in the New Hanover County jail. Autry had 
spoken with Wrightsville Beach Police Officer Hovie Pope on 23 
November 1998, and as a result 01' the conversation, Pope checked 
Autry out of jail the next day. They drove to an area near Seventeenth 
Street and South College Road, where they walked down a trail into 
a wooded lot and observed a badly decomposed corpse. The body 
was near the SPEC day care center, not far from the Food Lion on 
Seventeenth Street and South College Road. Being unsure which 
agency had jurisdiction, Officer Pope called investigators from both 
the New Hanover Sheriff's Depaflment and the Wilmington Police 
Department. When the investigators arrived, Officer Pope showed 
them pieces of pipe and a knife, all of which he had observed at the 
scene. Wilmington Police Detective Thomas Witkowski recovered a 
twenty-four-inch piece of pipe near the body and a forty-eight-inch 
piece of pipe at  the back of a nearb,y parking area. He also discovered 
a folding knife with a red handle. SBI Agent Dennis Honeycutt 
sprayed the area with luminol, a chemical that reacts to blood, 
and saw indications of a blood trail near the point where the victim's 
body was found. 

In a pocket of Fetter's pants, investigators found a receipt from 
the Motel Six dated 5-6 November 1998, in the name of Timothy 
Ratliff. The autopsy of Fetter's body was conducted by Dr. John 
Butts, who noted two cutting injuries to the left forehead. He also 
observed broken bones around the left eye and two breaks in the left 
jaw, which he characterized as blunt-force injuries. Indentations in 
the left rear of the victim's skull indicated to him that she had been 
twice struck with a sharp object. In addition, he observed injuries to 
the victim's hands, which he characterized as defensive wounds suf- 
fered as she tried to ward off blows. The victim's lungs showed signs 
of infection or pneumonia, indicating that the head injuries had not 
killed her outright. Dr. Butts' expert opinion was that she died as a 
result of blunt-force injuries. 

Defendant made a number of statements to others about the mur- 
der. In so doing, he explained that he killed Fetter to keep her from 
talking about a murder he had pireviously committed on 17 or 18 
September 1998. During a conversation with his friend David Surles, 
defendant said he had seen a woman. later determined to be Lisa 
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Maves, while at the beach. He related that the woman was upset, so 
he talked with her and had sex with her. Defendant then said that the 
woman afterwards was "freaking out," so he stabbed her in the head 
with a bottle. Defendant told Surles that Fetter knew about this 
earlier killing of Lisa Maves and that he slit Fetter's throat to keep her 
from telling about it. Defendant stated that he had dumped Fetter's 
body behind the SPEC building. In his court testimony about this con- 
versation, Surles added that defendant's nickname, "Crazy K," came 
from "gang members and stuff." 

Marvin Harper testified that while he was in the New Hanover 
County jail, he heard defendant and Josh Whitley talking about the 
killing of a young girl who was found on Highway 132. Harper also 
heard defendant say that he killed the girl found on Highway 132 
because he knew she would testify against him about the girl on 
the beach. 

Paul Venth testified that he had shared a jail cell with defendant 
in August and September 1999. Defendant told Venth about an inci- 
dent when he and Jon Malonee were with a woman on the beach. 
When the woman became angry, defendant said he stabbed her in the 
side of the head, and the knife became stuck. He added that stabbing 
someone in the head was quick, efficient, and silent, and that the 
killing had made him feel good. Defendant related that he and 
Malonee put her body in the water but the tide washed it ashore. 
Defendant also stated that he killed Fetter to keep her from talking 
about the earlier murder and about other crimes of his with which 
she was familiar. Defendant said Fetter was led into the woods where 
Bobby Autry hit her first with a metal bar. When defendant tried to 
stab her, his folding knife closed over his fingers and cut his hand so 
badly that he had to go to the hospital. Defendant added that when he 
and others returned to the scene the next day, Fetter had apparently 
crawled a short distance, so they moved the body back and covered 
it with leaves. 

Rachael Williams testified that she had been Fetter's friend. In 
October 1998, Fetter told Williams that she knew that Jon Malonee 
and defendant were involved in a murder at Wrightsville Beach and 
feared that they were going to try to kill her. 

The State provided evidence to corroborate defendant's 
admissions that he had participated in the murder of Lisa Maves. Dr. 
John Almeida, an expert in forensic pathology, conducted the 
autopsy. He testified that Maves had two stab wounds to the 
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head, one of which had penetrated the brain. He also found 
symptoms of other blunt-trauma wounds to the head. In his opinion, 
Maves died as a result of the blunt trauma. He added that stab 
wounds to the head are unusual. 

Defendant was indicted for the first-degree murder of Fetter. He 
was also indicted for the murder of Maves, but the trial court denied 
the State's motion to join the cases for trial. However, the court did 
permit the State to present evidence of the Maves killing during 
defendant's trial for the murder of Fetter. In preparation for trial, 
defense counsel filed notice of intent to rely on the defense of insan- 
ity. Accordingly, defendant was evaluated at Dorothea Dix Hospital in 
Raleigh. On 15 February 2001, defendant was picked up at Dix by offi- 
cials of the New Hanover County Sheriff's Department for return to 
Wilmington. Despite being shackled, defendant escaped from the 
deputies' van when it reached Wilmington but was apprehended 
about an hour and a half later. 

Although defendant had provided notice of a proposed defense of 
insanity and predicted such a defense to the jury during his opening 
statement, he did not present evidence during the guilt-innocence 
portion of his trial. On 23 March 200 1, defendant was convicted of the 
first-degree murder of Theresa Fetter on the basis of premeditation 
and deliberation. The State did not offer additional evidence during 
the sentencing proceeding. Defendant presented evidence of mental 
disorders not amounting to insanity. Other evidence indicated that 
defendant suffered from substance-abuse problems and was 
impaired at the time of the offense. Defendant also adduced evidence 
that a head injury suffered in an earlier automobile accident had led 
to changes in his personality. 

At sentencing, the jury found the aggravating circumstances that 
the murder was especially heinous, atrocious, or cruel; that the mur- 
der was part of a course of conduct including other crimes of vio- 
lence against another person or persons; and that the murder was 
committed to prevent arrest or to effect defendant's escape. The 
jury also found the statutory mitigating circumstances that the mur- 
der was committed while defendant was under the influence of a 
mental or emotional disturbance and that defendant's capacity to 
appreciate the criminality of his conduct or to conform his conduct 
to the requirements of the law was impaired. In addition, the 
jury found six nonstatutory mitigathg circumstances and the catchall 
mitigating circumstance. The jury 1;hen found that the mitigating cir- 
cumstances were insufficient to outweigh the aggravating circum- 
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stances and recommended a sentence of death. Sentence was 
imposed on 30 March 2001. 

JURY SELECTION ISSUES 

[I] Defendant argues that the trial court improperly excused for 
cause three prospective jurors who expressed reservations about 
imposing the death penalty. We note at the outset that defendant has 
raised this assignment of error in the context of the sentencing pro- 
ceeding, and one comment by defense counsel to the court during 
voir dire suggested that a juror might be qualified as to the guilt-inno- 
cence phase only. However, we have held that a trial court may not 
select for the guilt-innocence phase of a trial a panel of jurors, some 
of whom oppose the death penalty while others are not so opposed, 
whh the understanding that different jurors, all of whom are unop- 
posed to the death penalty, will be substituted for the sentencing pro- 
ceeding. State v. Bondurant, 309 N.C. 674, 681-82, 309 S.E.2d 170, 
175-76 (1983); see also N.C.G.S. 8 15A-2000(a)(2) (2001). Accordingly, 
we will not rest,rict our consideration of this assignment of error to 
the sentencing proceeding. 

A prospective juror may be excused for cause when "[als a 
matter of conscience, regardless of the facts and circumstances, 
[the juror] would be unable to render a verdict with respect to 
the charge in accordance with the law of North Carolina." N.C.G.S. 
8 15A-1212(8) (2001). A prospective juror is not disqualified for hav- 
ing strong feelings against the death penalty as long as the juror can 
put those feelings aside and apply the law. State v. Brogden, 334 
N.C. 39, 43, 430 S.E.2d 905, 907-08 (1993). However, where a pros- 
pective juror indicates that he or she cannot follow the law as 
given by the trial judge's instructions, it is error not to excuse that 
prospective juror. State v. Hightower, :331 N.C. 636, 641, 417 S.E.2d 
237, 240 (1992). 

"[Tlo determine whether a prospective juror may be excused for 
cause due to that juror's views on capital punishment, the 
trial court must consider whether those views would '["Ipre- 
vent or substantially impair the performance of his duties as a 
juror in accordance with his instructions and his oath.["]' 
Wainwright v. Witt, 469 U.S. 412, 424, 83 L. Ed. 2d 841, 851-52 
(1985) [(quoting Adams v. Texas, 448 U.S. 38,45, 65 L. Ed. 2d 581, 
589 (1980))l." State v. Bowman, 349 N.C. 459, 469-70, 509 S.E.2d 
428, 435 (1998), cert. denied, [527] U.S. [1040], [144] L. Ed. 2d 
[802] (1999). 
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State v. Hedgepeth, 350 N.C. 776, 794, 517 S.E.2d 605, 616 (1999) (first 
through fourth alterations in original), cert. denied, 529 U.S. 1006, 146 
L. Ed. 2d 223 (2000). A judge may excuse a prospective juror who has 
not been challenged by either pairty if the judge determines that 
grounds for a challenge for cause are present. N.C.G.S. 8 15A-1211(d) 
(2001). Challenges for cause lie within the discretion of the trial court 
and are reviewed for abuse of discretion. State v. Kennedy, 320 N.C. 
20, 28-29, 357 S.E.2d 359, 364 (1987). 

[2] Defendant first contends that prospective juror Powell was 
improperly excused. When Powell initially was questioned by the 
court, he stated that he could follow the evidence and the law and 
that he thought the death penalty w,as an acceptable punishment. The 
prosecutor then used voir dire to walk Powell through a capital trial 
and sentencing proceeding, at the conclusion of which Powell reiter- 
ated that he thought he could fairly apply the law. The prosecutor 
next discussed the nature of circumstantial evidence and advised 
Powell that the State would present circumstantial evidence both to 
establish defendant's intent and also as to "other evidence." Referring 
to sentencing, Powell responded, "If there were no direct evidence, it 
was all circumstantial, I don't know if I could do that." The prosecu- 
tor continued: 

Q. So even if you were convinced, beyond a reasonable doubt, 
that he was-there was an aggravating factor-first of all, he was 
guilty. 

A. Okay. 

Q. And if you were convinced, beyond a reasonable doubt, 
that the aggravating factor ex:isted and it outweighed the miti- 
gating factors, and it was substantially sufficient to call for the 
death penalty, in a circunwtan1;ial evidence case, you would not 
be able to- 

A. No, I can't do that. 

At that point, defense counsel then asked the court to pro- 
vide prospective juror Powell with the pattern instruction on 
the difference between direct and circumstantial evidence. The 
prosecutor moved to strike Powell for cause. The court denied 
the State's motion, recited to the prospective juror the pat- 
tern instruction requested by defense counsel, and the colloquy 
continued: 
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[PROSPECTIVE JUROR POWELL]: For me to decide between life or 
death of an individual, I know what the law says. 

THE COURT: Okay. 

[PROSPECTIVE JUROR POWELL]: But I'm going to have to have some 
direct evidence. If it were 100 percent circumstantial, I don't 
think I could do that. 

THE COURT: All right. I'm going to allow it for cause. 

The court denied defendant's motion to rehabilitate prospective 
juror Powell. 

We have held that there is no distinction between the weight to 
be given to direct and circumstantial evidence. 

Circumstantial evidence and direct evidence are subject to 
the same test for sufficiency, State v. Sokolowski, 351 N.C. 137, 
143, 522 S.E.2d 65, 69 (1999), and the law does not distinguish 
between the weight given to direct and circumstantial evidence, 
State v. Adcock, 310 N.C. 1, 36, 310 S.E.2d 587, 607 (1984). 
" 'Premeditation and deliberation generally must be established 
by circumstantial evidence, because both are processes of 
the mind not ordinarily susceptible to proof by direct evi- 
dence.' " Sokolowski, 351 N.C. at 144, 522 S.E.2d at 70 (quot- 
ing State v. Rose, 335 N.C. 301, 318, 439 S.E.2d 518, 527, 
cert. denied, 512 U.S. 1246, 129 L. Ed. 2d 883 (1994), and over- 
mled on other grounds by State v. Buchanan, 353 N.C. 332, 543 
S.E.2d 823 (2001)). 

State v. Parker, 354 N.C. 268, 279, 553 S.E.2d 885, 894 (2001), cert. 
denied, - US. -, 153 L. Ed. 2d 162 (2002). Because the prospec- 
tive juror was unable or unwilling to state that he would follow the 
law, the court properly allowed the motion to strike for cause. 
Although prospective juror Powell's answers were not consistent dur- 
ing voir dire, in that he sometimes stated that he could follow the 
law, while other times he qualified his answers by adding that he 
would require more than circumstantial evidence, "[tlhe trial court 
has the opportunity to see and hear a juror and has the discretion, 
based on its observations and sound judgment, to determine whether 
a juror can be fair and impartial." State v. Dickens, 346 N.C. 26, 42, 
484 S.E.2d 553, 561 (1997). In light of Powell's final assertion that he 
could not follow the law if the evidence were circumstantial, the trial 
court did not abuse its discretion in excusing him for cause. 
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[3] Defendant next contends that prospective juror Bixby was 
improperly excused for cause. When she was called into the jury box, 
the trial court commented on the fact that she was a teacher and 
asked her if she had heard the initial instructions given to all prospec- 
tive jurors in the case. Bixby responded by pointing out potential 
scheduling conflicts: 

[PROSPECTIVE JUROR BIXBY]: . . . I didn't realize-you never men- 
tioned how long this was going to take for the trial period, and I 
have reservations for school vacation which begins the 1 lth, and 
I also have an appointment for a sleep apnea test on the 25th and 
1216th of March that I've wait,ed for since the beginning of 
January. 

THE COURT: Since the beginning of last June? 

A. January. 

Q. Last January, all right. All right, I've got one question I've got 
to ask before we go any further. What are Gold Wing Road 
Riders? 

A. Motorcycle club. 

Q. You're a member of a motorcycle gang? 

Q. Okay. 

A. That's just a spark of my life. 

Q. Well, my brother is into that. I see here you do not believe in 
the death penalty. 

A. No. 

Q. Is that an unalterable belief? 

A. Yes. I'm Roman Catholic and I don't believe in it. 

THE COURT: All right. I'm going to excuse you for cause. 
You're free to go. 

[DEFENSE COUNSEL]: Objection. And motion to rehabilitate. 

THE COURT: Okay. 

[DEFENSE COUNSEL]: Thank you. 
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THE COURT: Maybe we ought to say cause and personal hard- 
ship. That will make it look a bit better. 

Defendant correctly points out that mere opposition to the death 
penalty does not disqualify a prospective juror if the juror can set 
aside his or her personal beliefs and follow the law. However, the 
court here asked an additional question and determined that prospec- 
tive juror Bixby's opposition was unalterable. A prospective juror 
who will not follow the law may be excused for cause. "A juror is 
properly excused for cause based on his views on capital punishment 
if those views would prevent or impair the performance of his duties 
as a juror in accordance with his instructions and his oath." State v. 
Richardson, 346 N.C. 520, 529-30, 488 S.E.2d 148, 153 (1997) (citing 
Wainwright v. Witt, 469 U.S. at 424, 83 L. Ed. 2d at 851-52), cert. 
denied, 522 U.S. 1056, 139 L. Ed. 2d 652 (1998). Accordingly, the 
court did not abuse its discretion in excusing prospective juror 
Bixby for cause. 

[4] Finally, defendant argues that prospective juror Smith was 
improperly excused for cause. When Smith was called to the jury 
box, the following exchange ensued: 

THE COURT: All right, Mr. Smith, good afternoon. 

[PROSPECTIVE JUROR SMITH]: Good afternoon. 

Q. I see here from your jury questionnaire that you are telling me 
that you are opposed to capital punishment. 

A. Yes. 

Q. All right. Now, the State of North Carolina does not require its 
citizens to take one view or the other. You're free to believe ever 
how [sic] you want to on the issue of capital punishment, because 
it is a matter about which reasonable minds can differ. However, 
the law of this state is that, for first degree murder, some first 
degree murder, not every first degree murder, the state has 
declared that, for certain first degree murders, capital punish- 
ment is an appropriate punishment. Now, the test as to whether 
or not you can serve as a juror in this case is whether or not you 
can put aside your personal feelings and follow the law of this 
state as I give it to you in making a determination as to the guilt 
or innocence of this defendant. And then, if we reach the sen- 
tencing phase, to properly and fairly weigh both possible penal- 
ties, both the death penalty and life in prison without parole. So 
you're the only one that knows. 
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So can you follow the law, or are your feelings and your-or 
your moral tenets such that it would be impossible for you to fol- 
low the law? 

A. Would you repeat that? 

Q. I say, knowing that the law of North Carolina is that the death 
penalty is considered an appropriate punishment for some first 
degree murders, the question whether you're suitable for this 
case or not is not what you believe, but whether you can follow 
the law, in spite of what you believe. You know that. You're the 
only one that knows. I mean, can you set aside your personal 
beliefs against the death penalty in this particular case and base 
your decision on the law of North Carolina and the evidence that 
you hear from the witness stand? 

A. I don't know. 

Q. Okay. What do you think? 

A. Based on what I believe? 

Q. Yes, sir. 

A. I believe that an individual that's found guilty should spend 
the rest of his life in prison. 

Q. So, in other words, if you were on this jury and it got to the 
sentencing phase, you would automatically vote for life impris- 
onment without parole? 

A. I believe I would. 

Q. Okay. You could not even consider the other possibility of the 
death penalty? 

A. It would probably be hard to consider. 

Q. Okay. Well, hard is-I hope it's hard for everybody to con- 
sider, because it's serious, it's a serious decision; but the ques- 
tion is, can you fairly consider both possible punishments, or 
are your feelings such that you would automatically vote for life 
in prison? 

A. I think I would possibly vote for life in prison. 

Q. Regardless of what the evidence was? 

A. I think I would. 
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Q. Okay. And regardless of what the law is? 

A. I think I would. 

Q. All right. Well, I appreciate your telling it to us just like it is. 

THE COURT: And I think he is unequivocal in his opposition. I 
am going to excuse him for cause. Mr. Weber? 

[DEFENSE COUNSEL]: Judge, we would like to object and move 
to rehabilitate and ask the court to inquire as to his ability to sit 
at guiltlinnocence. 

THE COURT: Okay. Well, your motion to rehabilitate is denied, 
but I will-Would you have any problem in just sitting in the 
guiltlinnocence phase, knowing if you find him guilty, the next 
step is to determine punishment? 

[PROSPECTIVE JUROR SMITH]: I think that I probably could, but 
you do understand that that would still be my stand? 

THE COURT: I understand. Thank you very much. 

The court's original questions correctly set out the law and a 
juror's responsibility to follow the law, even where it conflicted with 
the juror's individual beliefs. Although prospective juror Smith's 
answers are arguably equivocal in that he said only that he "thought" 
he would respond in a certain way, his final comment to the court 
about his "stand" indicates that the court properly interpreted his ear- 
lier answers as unambiguous opposition to the death penalty regard- 
less of the law or evidence. See State v. Syriani, 333 N.C. 350, 371, 
428 S.E.2d 118, 128-29, cert. denied, 510 U.S. 948, 126 L. Ed. 2d 341 
(1993). The experienced trial court was in the best position to 
observe this prospective juror and to evaluate his answers, State v. 
Dickens, 346 N.C. at 42, 484 S.E.2d at 561, and did not abuse its dis- 
cretion in excusing Smith. This assignment of error is overruled. 

GUILT-INNOCENCE ISSUES 

[5] Defendant argues that the trial court erred in admitting irrelevant 
and unfairly prejudicial evidence relating to the slaying of Lisa Maves. 
Defendant's position is that the evidence was unnecessarily inflam- 
matory, especially in light of defendant's tactical decision to concede 
at trial some participation in Fetter's murder. 

Only relevant evidence is admissible. N.C.G.S. 3 8C-1, Rule 402 
(2001). Relevant evidence is "evidence having any tendency to make 
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the existence of any fact that is of consequence to the determination 
of the action more probable or less probable than it would be with- 
out the evidence." N.C.G.S. § 8C-1, Rule 401 (2001). Even relevant evi- 
dence may be inadmissible if the probative effect of the evidence is 
substantially outweighed by the danger of unfair prejudice. N.C.G.S. 
Q 8C-1, Rule 403 (2001). However, the balancing of these factors lies 
"within the sound discretion of the trial court, and the trial court's 
ruling should not be overturned on a,ppeal unless the ruling was 'man- 
ifestly unsupported by reason or [was] so arbitrary that it could not 
have been the result of a reasoned decision.' " State v. Hyde, 352 N.C. 
37, 55, 530 S.E.2d 281, 293 (2000) (quoting State v. Hennis, 323 N.C. 
279, 285, 372 S.E.2d 523, 527 (1988)), cert. denied, 531 US. 1114, 148 
L. Ed. 2d 775 (2001). 

Even if a trial court concludes that evidence of a defendant's 
other crimes or bad acts is admissible under Rule 403, the court must 
then determine whether the evidence should be excluded pursuant to 
Rule 404, which provides: 

Evidence of other crimes, wrongs, or acts is not admissible to 
prove the character of a person in order to show that he acted in 
conformity therewith. It may, however, be admissible for other 
purposes, such as proof of motive, opportunity, intent, prepara- 
tion, plan, knowledge, identity, or absence of mistake, entrap- 
ment or accident. 

N.C.G.S. Q 8C-1, Rule 404(b) (2001). We have held that Rule 404(b) is 
a rule of inclusion, subject to the single exception that such evidence 
must be excluded if its only probative value is to show that defend- 
ant has the propensity or disposition to commit an offense of the 
nature of the crime charged. State 7). Coffey, 326 N.C. 268, 278-79, 389 
S.E.2d 48, 54 (1990). 

The record shows that the trial court considered the admissibil- 
ity of the evidence pertaining to Lisa Maves at the beginning of the 
trial. After the prosecutor made an oral proffer of the evidence, the 
court allowed defendant to be heard in opposition. The court then 
advised counsel that it had reviewed the relevant cases and con- 
cluded that the evidence was admissible pursuant to Rule 404(b). The 
court added that it would provide the jury with a limiting instruction 
at the proper time. Accordingly, when the prosecutor first introduced 
evidence related to Lisa Maves through witness David Surles, the 
court instructed as follows: 
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Ladies and gentlemen, the State of North Carolina is starting to 
offer evidence of the conduct of the defendant which occurred 
before the offense for which he is being tried, okay. Now, this evi- 
dence is offered for a very limited purpose and may be consid- 
ered by you only for that limited purpose. The purpose for which 
this evidence is offered is to establish the intent of the defend- 
ant, which is a necessary element of the crime charged in this 
case, as well as his motive and knowledge. It is the jury's respon- 
sibility to determine if this evidence does, in fact, show all or any 
or none of those things. You are to consider this evidence solely 
for the purpose of establishing the motive, intent, knowledge of 
the person or persons responsible for the death of [the victim]. 
All right. 

The court gave similar instructions before the testimony of State's 
witnesses Marvin Harper and Paul Venth. 

Based on this record, we find no error in the court's admission of 
the evidence. Although defendant correctly characterizes the evi- 
dence of the Maves murder as prejudicial, the test is whether the prej- 
udice was unfair. See N.C.G.S. 5 8C-1, Rule 403. The trial court 
showed exemplary caution in its handling of this evidence. It care- 
fully studied the substance of the evidence, reviewed the applicable 
law, and considered the arguments of counsel before determining 
that the probative value of the evidence was not substantially 
exceeded by any unfairly prejudicial impact. After determining that 
Rule 403 did not require exclusion of the evidence, the court then 
considered whether the evidence was being offered for a proper pur- 
pose under Rule 404, to establish defendant's intent, motive, and 
knowledge. Defendant's comments to others that he killed Fetter to 
prevent her from talking about the Maves murder readily fits all three 
of these permissible purposes. 

Defendant cites State v. Morgan, 315 N.C. 626, 340 S.E.2d 84 
(1986), and State v. Mills, 83 N.C. App. 606, 351 S.E.2d 130 (1986), to 
support his argument that evidence of the Maves murder was not 
admissible. In Morgan, the defendant in a murder case claimed he 
shot the victim in self-defense. State v. Morgan, 315 N.C. at 631, 340 
S.E.2d at 88. While conducting his recross-examination of the defend- 
ant, the prosecutor asked about a separate incident when the defend- 
ant had pointed his shotgun at others. Id.  Apparently, the prosecutor 
did not seek a ruling on the admissibility of this evidence prior to 
trial, the trial court did not conduct a weighing test pursuant to Rule 
403, and defendant did not request a limiting instruction. Id. at 632, 
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640, 340 S.E.2d at 88, 93. The State argued that the evidence rebutted 
the defendant's claim that he was acting in self-defense when he shot 
the victim. We held that it was error for the trial court to allow the 
prosecutor's cross-examination of the defendant, undertaken for the 
purpose of establishing that the defendant's character for violence 
negated his claim of self-defense. Id. at 639, 340 S.E.2d at 93. A simi- 
lar scenario arose in State v. Mills, with the significant difference 
that the State sought to disprove the defendant's claim of self-defense 
by offering evidence of a prior assault by the defendant on the same 
victim. State v. Mills, 83 N.C. App. at 609-10, 351 S.E.2d at 132. The 
Court of Appeals, citing Morgan, held that the evidence was not 
admissible under Rule 404(b). Id. at 611-12, 351 S.E.2d at 133-34. 

Morgan and Mills are distinguishable. In both those cases, the 
evidence was offered only to show that, at the time of the offenses in 
question, the defendant was acting m conformity with his aggressive 
character. In the case at bar, the evidence was tendered to establish 
the permissible factors that defendant knowingly and intentionally 
killed Theresa Fetter in order to silence her. This assignment of error 
is overruled. 

[6] Defendant argues that the trial court improperly admitted preju- 
dicial evidence that defendant was a member of a gang. Defendant 
cites the testimony of Wilmington Police Lieutenant Maultsby, who 
testified that the case was assigned to the "gang unit"; Surles' testi- 
mony that defendant had a gang nickname; Williams' testimony that 
the victim was in the gang; EMT Eric Kasulis' testimony that he first 
observed defendant at  the Food Lion parking lot in a group that might 
have been up to no good; and Venth's testimony that he did not like 
being asleep in his cell with defendant. 

Lieutenant Maultsby testified that after the victim's body was 
found, his agency assumed responsibility for the investigation. 
During his direct examination, the following exchange took place: 

[PROSECUTOR]: Okay. And did you-what did you do next? 

A. 1 stood by for a period of time to oversee the processing. I 
requested our ID technicians come out. Captain Carey, who was 
my supervisor, also arrived, and we discussed some other 
avenues as far as processing the crime scene. I know that 
Sergeant Clatty, who was assigned to the gang unit- 

[DEFENSE COUNSEL]: Objection, Judge. We need to voir dire 
this witness at this juncture. 
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THE COURT: Approach the bench. 

(A BENCH CONFERENCE WAS HELD AS FOLL0WS:)l 

THE COURT: All right, folks, this gang business has already 
been brought up because y'all said she had to get beat out of it. 

[DEFENSE COUNSEL]: [Co-counsel] made the objection, 
not me. 

[DEFENSE COUNSEL]: The door has been opened. I didn't know 
how far down the road with this gang thing we were going. 

[PROSECUTOR]: Y'all opened the door. 

THE COURT: We'll go some distance because the door is there. 

[DEFENSE COUNSEL]: It's not in evidence. I realize that, but nei- 
ther is the admission that you made in your opening statement as 
to [defendant's] sanity, but the jury knows it. 

[DEFENSE COUNSEL]: We can't put the toothpaste back in 
the tube. 

THE COIJRT: That's right. 

THE COURT: YOU may answer the question. 

Q. Go ahead, Officer Maultsby. 

A. I had requested Sergeant Clatty, who is also assigned to our 
unit, to bring a video camera that they had acquired. We also con- 
tacted some members of the traffic unit who had some laser 
technology, for the purpose of getting accurate measurements, 
since this was a large wooded lot. 

Defendant accurately argues that, despite everyone's mistaken 
recollections to the contrary during the bench conference, the door 
had not yet been opened because the earlier references to gang activ- 
ity had taken place outside the presence of the jury. However, the 
transcript reveals that during his entire testimony, Lieutenant 
Maultsby made this single brief reference to gangs, and defendant 
objected immediately. Although the court overruled the objection, 
Lieutenant Maultsby never again spoke of gangs. In light of the fact 
that the witness did not testify that defendant was part of a gang or 
even make a direct connection between Sergeant Clatty's formal 

1. Although it appears that the speakers may not be correctly identified in the 
following exchange, we have quoted from the official trial transcript. 
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assignment and his participation in this investigation, and the fact 
that Lieutenant Maultsby thereafter addressed only the details of the 
investigation, we are unable to hold that defendant has shown that 
the outcome of the trial would have been any different if this evi- 
dence had been excluded. See N.C.C;.S. 8 15A-1443(a) (2001); see also 
State v. Williams, 355 N.C. 501, 538 565 S.E.2d 609, 631 (2002); State 
v. Braxton, 352 N.C. 158, 183, 531 S.E.2d 428, 442-43 (2000), cert. 
denied, 531 U.S. 1130, 148 L. Ed. 2d 797 (2001). 

[7] Defendant claims that witness Surles' testimony as to defendant's 
nickname was prejudicial. The record shows that the matter was first 
broached on cross-examination: 

[DEFENSE COUNSEL]: NOW, Mr. Surles, you did know [defendant] 
good enough to know what his nickname is, don't you? 

A. Yes. 

Q. Okay. What's his nickname? 

[PROSECUTOR]: Objection. 

THE COURT: Overruled. 

A. Crazy K. 

[DEFENSE COUNSEL]: I have no further questions. 

THE COURT: Okay. 

REDIRECT EXAMINATION BY [THE PROSECUTOR]: 

Q. Do you know where he got the nickname? 

A. No, I do not. 

Q. How would you describe your friendship- 

ALTERNATE JUROR THREE: We couldn't hear the nickname. 

THE COURT: What did you say his nickname was? 

THE WITNESS: Crazy K. 

Q. How did you know his nickname is Crazy K? 

A. Just from past people. 
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Q. From past people? 

A. Yes, sir. 

Q. Did he ever call himself Crazy K? 

A. Yes, sir. 

Q. Did he tell you where it came from? 

A. No, sir. 

Q. Did you-who were these past people? 

A. Past gang members and stuff. 

Q. Whose gang members? 

A. People that he associated with. 

Q. Do you know if he was in a gang? 

[DEFENSE COUNSEL]: Objection. 

THE COLJRT: Sustained. 

Q. What people did he associate with? 

[DEFENSE COUNSEL]: Objection. 

THE COURT: I think he can give names, if he's got them. 

THE WITNESS: I can't remember exactly what names, but I 
know as far as the Crips. 

Q. Who were the Crips? 

[DEFENSE COUNSEL]: Objection. 

THE COURT: Sustained. 

[PRO~EC~JTOR]: Your Honor, he opened the door. 

THE COURT: Hmm. 

[PROSE~LJTOR]: He asked about the nickname. 

[DEFENSE COUNSEL]: All I asked about was the nickname. 

THE COURT: That's right. 

Q. Do you know what that nickname is-strike that. Do you 
know where the nickname comes from? 
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[DEFENSE COUNSEL]: Objection. He answered that already. 

THE COURT: Approach the bench. 

(A BENCH CONFERENCE WAS HELD AS FOLLOWS:) 

THE COURT: All right, I thought I had previously ruled that 
we're not going to get into any extensive discussions of gang 
activity. 

[PROSECUTOR]: Well, the nickname is a gang name. He opened 
the door. That's his gang name. 

[DEFENSE COUNSEL]: He said he doesn't know where it 
came from. 

THE COURT: He's answered that, then. 

[PROSECUTOR]: If he knows it's a gang name, can we ask 
him that? 

THE COURT: NO. You've asked him if he knew where it came 
from and he said no. 

[PROSECUTOR] : Okay, 

THE COURT: So leave it alone. 

(END OF BENCH CONFERENCE.) 

This evidence indicates that defendant opened the door to ques- 
tions about his nickname. Defendant had been asking what Surles 
knew of defendant's prior psychiatric hospitalizations, apparently in 
an attempt to tie the nickname to defendant's purported lack of men- 
tal stability. In so doing, he gave the State the opportunity to establish 
the source of the nickname. "[Tlhe law wisely permits evidence not 
otherwise admissible to be offered to explain or rebut evidence 
elicited by the defendant himself." State v. Albert, 303 N.C. 173, 177, 
277 S.E.2d 439, 441 (1981). When the prosecutor asked the names of 
the friends who imposed the nickname on defendant, Surles 
responded with the name of the gang itself. At this point, the judge 
properly sustained defendant's objection and put an end to this line 
of questioning. As above, we are unable to hold that defendant has 
shown that the outcome of the trial would have been any different if 
this evidence had been excluded. N.C.G.S. 9: 15A-1443(a). In addition, 
defendant objected to Surles' testimony that he was afraid of defend- 
ant's friends. The prosecutor ask& Surles about his concerns, and 
Surles responded that he had not wanted to testify because he knew 
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the people defendant "hung out with" and did not want to "catch a 
bullet." The trial court overruled defendant's objection and denied his 
motion to strike. Although we agree with defendant that this evi- 
dence was inadmissible, in light of the evidence of defendant's guilt, 
we conclude that, as above, the outcome of the trial would have been 
the same even had this evidence been excluded. 

We have also examined the other related testimony to which 
defendant now objects and find no error. Williams' testimony was to 
the effect that Fetter was involved with a gang that included defend- 
ant, but she did not know if Fetter was a member. Defendant's objec- 
tion to this testimony was overruled. This evidence was relevant to 
show Fetter's relationship with defendant, and we fail to perceive 
that a different result would have been likely if the evidence had not 
been admitted. EMT Kasulis' testimony that he first saw defendant in 
a group that may have been up to no good represented no more than 
the witness' speculation. The trial court sustained defendant's objec- 
tion to Venth's statement that he did not like being asleep while 
defendant was in the room, then allowed defendant's motion to strike 
that testimony. Jurors are presumed to follow the trial court's instruc- 
tions. State v. Nicholson, 355 N.C. 1, 60, 558 S.E.2d 109, 148, cert. 
denied, - U.S. -, - L. Ed. 2d -, 71 U.S.L.W. 3237 (2002). This 
assignment of error is overruled. 

[8] Defendant next argues that the trial court erred when it failed to 
determine that defendant consented to his attorneys' concession that 
he was guilty after he abandoned his insanity defense. In State v. 
Harbison, 315 N.C. 175, 180, 337 S.E.2d 504, 507-08 (1985), cert. 
denied, 476 U.S. 1123, 90 L. Ed. 2d 672 (1986), we held that a defend- 
ant receives ineffective assistance of counsel per se when counsel 
concedes the defendant's guilt to the offense or a lesser included 
offense without the defendant's consent. The record in the case at bar 
shows that prior to trial defendant executed a written waiver on 20 
February 2001, which stated: 

I Kyle Berry have been told the risks involved with my 
defense of insanity to the charge of murder. I know such a 
defense admits many elements of the offense such as: my 
identification; my presence at the scene; my connection to co- 
defendants[;] and my possession of a weapon. 

I authorize my attorneys to proceed with this defense and 
conduct their questioning accordingly. 

This waiver was signed by defendant and a witness. 
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Defendant was questioned by the court at the beginning of 
trial. 

[THE COURT]: Mr. Berry, I understand from your attorneys 
that in their openings and closin.gs, you know, there may be state- 
ments made by them which could constitute an admission as to 
your participation in some of the events that are on trial here. I 
further understand that this [is] a trial strategy. 

Now, has this been discussed with you? 

THE DEFENDANT: Yes, sir. 

THE COURT: All right. Now, do you understand what they're 
wanting to do, and do you concur in their assessment of trial 
strategy and in their actions? 

THE DEFENDANT: Yes, sir. They explained that to me. 

THE COURT: Okay. I think that takes care of that. 

Shortly thereafter, defendant gave his opening statement in which he 
admitted through counsel that he w,as present at Fetter's murder and 
that he may have participated, but that because he was not legally 
sane, he was innocent. "He is to blame, as are three other people, but 
he is not guilty." 

Two days later, defendant's counsel raised an objection to the 
court that they had just received from the prosecutor a recording of 
a police interview with an individual named Michael Walker and that 
the interview was not consistent with any statement that had been 
provided during pretrial discovery. In his recorded statement, Walker 
said that Jon Malonee stabbed Fetter in the head. Defendant repre- 
sented to the court: 

Michael Walker's interview sounds nothing like any state- 
ments that I have seen in the discovery. Among other things, 
Michael Walker states that Jon Malonee stabbed [the victim] in 
the head, which is consistent, in part, with a video statement that 
our client gave to the police in February of '99. Now, had we been 
in possession of Michael Walker's tape-recorded statement, I am 
not real sure that we would have entered a notice of our intent to 
plead not guilty by reason of insanity, and I am not real sure that 
we would have submitted our client to an interview by a state 
psychiatrist up at Dorothea Dix and had him give the statement 
that he gave up there. 
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The court denied defendant's motions for sanctions and for a mistrial. 
In his closing argument at the guilt-innocence phase, defendant again 
argued through counsel that while the State may have proved an 
attempt to commit first-degree murder, he should be found not guilty 
or, at most, guilty of second-degree murder. 

Although the parties dispute the exact nature of defendant's con- 
cessions and whether any discovery violation actually occurred, we 
believe the resolution of this issue may be found in the trial court's 
inquiry to defendant at the opening of the trial. This inquiry, quoted in 
full above, was general, and defendant did not expressly or impliedly 
condition his consent to acknowledge aspects of guilt upon presen- 
tation of an insanity defense. Neither Harbison nor any subsequent 
case specifies a particular procedure that the trial court must invari- 
ably follow when confronted with a defendant's concession, see State 
v. McDowell, 329 N.C. 363, 387, 407 S.E.2d 200, 213 (1991), although 
we have urged "both the bar and the trial bench to be diligent in mak- 
ing a full record of a defendant's consent when a Harbison issue 
arises at trial," State v. House, 340 N.C. 187, 197, 456 S.E.2d 292, 297 
(1995). While the court's inquiry was brief, it was adequate to estab- 
lish that defendant consented to the admissions made later by 
counsel during trial. This Court's opinion in State v. Morganherring, 
350 N.C. 701, 517 S.E.2d 622 (1999), cert. denied, 529 U.S. 1024, 146 L. 
Ed. 2d 322 (2000), is not to the contrary. In Morganherring, the 
defendant submitted pretrial notice of intent to plead not guilty by 
reason of insanity, but formally withdrew that notice on the first day 
of trial and relied instead on a plea of not guilty as to murder but 
guilty as to the sex offenses. The defendant memorialized this change 
of strategy in a written Harbison statement. Although the written 
statement referred to an intent to rely on an insanity defense, coun- 
sel explained to the court that the statement was prepared before the 
insanity defense notice was withdrawn but that the defendant never- 
theless consented to the admissions of fact to the jury. The trial court 
questioned the defendant, then allowed the trial to proceed. The 
defendant was convicted and argued on appeal that he had not 
understood that abandoning his insanity defense would allow 
the felony-murder rule to come into play to his detriment. This 
Court remanded the case for an evidentiary hearing, State v. 
Morganherring, 347 N.C. 393, 494 S.E.2d 399 (1997), then affirmed 
the trial court's finding that the defendant knowingly consented to 
the change of strategy and to admission of the facts alleged in the 
indictments, State v. Morganherring, 350 N.C. at 718-19, 517 S.E.2d 
at 632-33. 
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In contrast, defendant in the caee at bar never formally withdrew 
his insanity plea and consequently never gave the trial court notice of 
the change of strategy. Moreover, defense counsel's words to the trial 
court were, at best, ambiguous in that counsel stated that he was "not 
real sure" defendant would have proceeded with an insanity defense 
if Walker's taped statement had been provided to him earlier. In the 
absence of notice by defendant that his Harbison waiver was condi- 
tioned upon maintaining his insanity defense, the trial court was jus- 
tified in assuming that the waiver remained valid throughout trial. 
This assignment of error is overruled. 

[9] Defendant's next assignment of error is related to the preceding 
one. He contends that the trial court erred in failing to impose mean- 
ingful sanctions when the prosecution delayed disclosure of informa- 
tion pursuant to Brady v. Maryland, 373 U.S. 83, 10 L. Ed. 2d 215 
(1963). Defendant's position is that the prosecutor failed timely to 
reveal that Michael Walker had told investigators that Malonee had 
stabbed the victim. Defendant claims that he did not receive this 
information until after he was committed to a defense strategy based 
on insanity and that if the disclosure had been timely, he would have 
pursued a different defense. 

The record indicates that Walker made a statement or statements 
in which he indicated that Malonee told him that he (Malonee) had 
stabbed a woman. The State invites the attention of this Court to the 
exhibits pertaining to this dispute, but no exhibits have been submit- 
ted to this Court, nor does the record suggest that the exhibits were 
introduced into evidence. Accordingly, we undertake our review on 
the basis of representations made by counsel. After the trial was 
under way, and after defendant had forecast to the jury that he would 
present an insanity defense, the prosecutor provided to defendant a 
copy of Walker's statement. Defendant advised the trial court that 
Walker's statement was new, that it was consistent with a statement 
defendant had earlier made to police, and that 

had we been in possession of Michael Walker's tape-recorded 
statement, I am not real sure that we would have entered notice 
of our intent to plead not guilty by reason of insanity, and I am 
not real sure that we would have submitted our client to an inter- 
view by a state psychiatrist up al, Dorothea Dix and had him give 
the statement that he gave up there. 

The prosecutor responded by stating: 
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I'm not exactly clear whether [defense counsel] is saying Walker 
said Malonee stabbed [the victim] or the Maves woman. This is 
what we gave them, a statement from Jon Malonee, Jon had told 
him this. "Jon said he was stabbing her, and I don't know if that's 
Maves or [the victim], and it was like stabbing a watermelon. Jon 
said he had blood all over him. Jon said [defendant] was rubbing 
her on the chest and in between her legs. Jon said he and [defend- 
ant] took turns having their way with her and put her to sleep." 
The statement from Walker says Jon is not-Jon stabbed the girl 
at the beach. He is not sure if Jon stabbed the girl at the beach or 
[the victim], in reference to the watermelon. Jon told Mr. Walker 
that Bobby had spoke to a girl and so on and so forth, and that's 
what they've goL2 

Defendant moved for sanctions and for a mistrial; both motions 
were denied. 

It appears from the comments quoted above and from other 
remarks of counsel elsewhere in the record that the prosecutor pro- 
vided defendant with the written statements of Malonee from which 
Walker's name had been redacted. In his statement, Malonee appar- 
ently reported that he had stabbed a woman. During trial, the prose- 
cutor additionally provided defendant with Walker's own statement 
in the form of a videotape and audiotapes, which corroborated 
Malonee. After considering argument of counsel, the trial court 
reviewed Walker's material in chambers and reported: 

The first thing I need to address is defendant's motions under 
Brady. Yesterday, I conducted an in camera examination of the 
Walker videotape-well, really three specific audiotapes. With 
respect to the Walker video, it appears that Mr. Walker was talk- 
ing about what a codefendant told him. The defendant was not 
present. However, after looking at all of it, there was nothing 
inconsistent with the evidence that has already been presented 
on the [victim's] case, and it was not, in my opinion, exculpatory, 
as to the [victim's] case; consequently, I find no violation of the 
Brady rules. With respect to the audiotapes, virtually the very 
same thing. The tapes basically were a rehash of what we've 
heard in court. Any new material, or material that was not in 
court or presented in court, does not rise to the level of exculpa- 
tory evidence as to the [victim's] case. 

2. We have duplicated the punctuation as set out in the trial transcript. We 
observe from the context that alternative punctuation might more accurately reflect 
those portions of the prosecutor's words where he was quoting Walker's statement. 
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Accordingly, we conclude that defiadant received the substance of 
Walker's statement when the prosecutor provided through discovery 
the statement of Malonee in which Malonee said that he had stabbed 
a female. We now determine whether this sequence of events consti- 
tutes a Brady violation. 

The prosecution is required to turn over to a defendant favorable 
evidence that is material to the guilt or punishment of the defendant. 
Brady v. Maryland, 373 U.S. 83, 10 L. Ed. 2d 215. Evidence is con- 
sidered "material" if there is a "reasonable probability" of a different 
result had the evidence been disclosed. Kyles v. Whitley, 514 U.S. 
419, 434, 131 L. Ed. 2d 490, 506 (1995). Although a Brady violation 
may not constitute error if the favorable evidence is provided in time 
for the defendant to make effective use of it, State v. Call, 349 N.C. 
382, 399, 508 S.E.2d 496, 507 (1998), defendant here points out that 
opening statements had been made and the trial was under way when 
he was given Walker's statement, far too late to retreat from his orig- 
inal trial strategy. 

Our review of the record satisfies us that no Brady viola- 
tion occurred. During the course of pretrial discovery, defendant was 
provided Malonee's statement to the effect that he had stabbed a 
woman. Thus, defendant was aware of the substance of this state- 
ment in time to develop his trial strategy. See State v. Strickland, 346 
N.C. 443, 456-57, 488 S.E.2d 194, 202 (1997), cert. denied, 522 U.S. 
1078, 139 L. Ed. 2d 757 (1998). Walker's statement did no more than 
corroborate that Malonee told Walker the same thing he told police. 
Moreover, the evidence established that several individuals were 
involved in the attack on Fetter. Malonee's statement that he stabbed 
a woman is not inconsistent with defendant's participation in Fetter's 
murder. We do not perceive any reasonable probability of a different 
result if defendant had been provjded this corroborating evidence 
earlier in the proceedings. This assignment of error is overruled. 

[ lo] Defendant argues that the trial court erred in failing to sustain 
his objections to various portions of the prosecutor's closing argu- 
ment in the guilt-innocence phase. We shall deal with these objec- 
tions seriatim. 

First, defendant contends that the prosecutor improperly argued 
about the impact of the crime on the victim and her family. His posi- 
tion is that this evidence should not have been allowed because the 
only issue before the jury was the defendant's state of mind at the 
time of the murder. The prosecutor argued as follows: 
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I want you to look at that picture because, for all practical pur- 
poses, that's all that Margie and Carl Fetter have to remind them 
of Theresa, the pictures. Of course, the pictures will remind them 
of how it was taken, but the memory fades. The pictures will be 
there, the pictures of her smile, like that one there; the pictures of 
her frowning; the pictures when she wouldn't frown or smile 
because she had glasses-excuse me, braces; the pictures of her 
laughing with the family, doing this, doing that; the pictures that 
show a little girl that was 16 years old when she was killed; pic- 
tures that showed potential and promise and a future. She was 16. 
How many more years would she have lived? . . . Eighty some- 
thing. Let's say 86, because I can subtract 16 from 80 pretty [well]. 
It's around 70. Seventy years, that's a lifetime in .  . . human history 
where 70 years was not just one but two lifetimes. . . . Thirty-five 
years to be born and be raised and married and have children and 
grandchildren, and that's what Theresa was going to do. She was 
going to get-she was going to go out . . . [and] find her a 
boyfriend, maybe a boyfriend more like Jason Santana than the 
last one she had, and she was going to have children, like- 

[DEFENSE COUNSEL]: Objection. 

THE COURT: Overruled. 

[PROSECUTOR]: -like the ones that-the other grandchildren 
these folks have, more grandchildren for Carl and Margie to spoil 
and, if lucky, she would have had grandchildren of her own. 

Because defendant made a timely objection: 

We must determine whether the trial court erred in overruling 
[the] objection. 

We have consistently held that counsel must be allowed 
wide latitude in the argument of hotly contested cases. He 
may argue to the jury the facts in evidence and all reasonable 
inferences to be drawn therefrom together with the relevant 
law so as to present his side of the case. Whether counsel 
abuses this privilege is a matter ordinarily left to the sound 
discretion of the trial judge, and we will not review the exer- 
cise of this discretion unless there be such gross impropriety 
in the argument as would be likely to influence the verdict of 
the jury. . . . It is the duty of the trial judge, upon objection, to 
censor remarks not warranted by the evidence or the law and, 
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in cases of gross impropriety, the court may properly inter- 
vene, ex mero motu. 

State v. Covington, 290 N.C. 313, 327-28, 226 S.E.2d 629, 640 
(1976) (citations omitted). In making our determination, we 
examine the full context in which the statements were made. 
State v. Lloyd, 354 N.C. 76, 113- 14, 552 S.E.2d 596, 622-23 (2001). 

State v. Barden, 356 N.C. 316, --, - S.E.2d -, -, 2002 
WL 31628181, at "18 (Nov. 22,2002) (No. 96A01). The comments relat- 
ing to the victim's age and expression are well within the scope of 
appropriate argument, as is the fact that her parents are left only with 
photographs and memories. See, e.g., State v. Nicholson, 355 N.C. at 
39-40, 558 S.E.2d at 136 (victim-impact testimony may include evi- 
dence of effect of victim's death on members of her family). Although 
the prosecutor's arguments that the victim might have married and 
had children was speculative, it was not excessive. The life the pros- 
ecutor posited for the victim if she had lived was a conventional one. 
Even assuming arguendo that tlhis part of the argument was 
improper, we do not believe that the trial court abused its judgment 
in overruling defendant's objection. 

[ I l l  Next, defendant argues that one of the prosecutors improp- 
erly vouched for another prosecutor. This issue arose when the 
prosecutor responded to the portj.on of defendant's closing argu- 
ment that challenged witness Venth's motive for testifying. Defense 
counsel argued: 

Paul Venth is the guy that says that he was testifying out of 
the goodness of his heart, yet the state introduced a docu- 
ment that shows that he had an assault case dismissed. He got 
a plea bargain. . . . 

You remember what Mr. Ver~th said. Oh, I'm doing this out of 
the goodness of my heart. But Hovie Pope, who is the arresting 
officer in Mr. Venth's case, as well, Hovie talked about possibly 
helping [Venth] out on an attempted robbery charge up in Suffolk 
County, New York. 

The prosecutor responded by discussing Venth's written plea agree- 
ment. Phyliss Gorham, the assistant district attorney who negotiated 
Venth's plea agreement, was in the courtroom watching but had not 
been a participant in defendant's trial. The prosecutor pointed her out 
to the jury and said: 
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[PROSECUTOR]: YOU can talk about how I didn't do something, you 
can talk about how Cindy Locklear [co-prosecutor in the instant 
trial] didn't do something, but Phyllis Gorham is not going to put 
her name to something- 

[DEFENSE COUNSEL]: Objection. Phyllis Gorham is not in evi- 
dence in this trial. 

THE COIJRT: Overruled, overruled. 

[PROSECUTOR]: And that's what this document says. Not only 
is Phyllis Gorham's name there, but Geoffrey Hosford, [Venth's] 
attorney's name, is there, and that man swore to it. There is no 
other plea bargain. 

Although the prosecutor skirted perilously close to vouching for 
Gorham, defendant's objection, even though overruled, caused him to 
abandon that argument. Accordingly, we see no prejudicial error in 
the court's failure to sustain defendant's objection. 

[12] Defendant next objects to suggestions by the prosecutor that 
Maves was raped. The record reflects that, during trial, the prosecu- 
tion called Surles as a witness and asked him what defendant had 
said to him about Maves. After the court, gave a limiting instruction 
explaining the purposes for which evidence of the Maves killing was 
being offered, the prosecutor asked Surles what defendant had told 
him. Surles answered: 

[Defendant] told me about the first murder, that he was down at 
the beach and he was walking with some friends of his and he 
was-and he had saw a woman, and she was upset, that he had 
talked to her on the beach, had sex with her, and then she was, as 
the term goes, freaking out, and he stabbed her in the head with 
a bottle. 

No mention of rape was made until defendant cross-examined 
Surles: 

Q. Now, [defendant] told you that this woman that was killed at 
Wrightsville Beach, him and Jon raped, is that correct? 

A. That's correct. 

Q. You've learned a lot about this case since you became 
involved in it, haven't you? 

A. Bits and pieces, yes. 



IN THE SUPREME COURT 52 1 

STATE v. BERRY 

[356 N.C. 490 (2002)l 

Q. You've learned, haven't you, that there's absolutely no evi- 
dence that the girl that was found washed up at Wrightsville 
Beach had been raped, aren't y~ou? 

[PROSECUTOR]: Objection. 

THE COURT: Overruled, if he knows. If you know, answer it; if 
you don't, tell him. 

THE WITNESS: NO, I do not. 

Q. In any event, he said they raped the girl, is that correct? 

A. That's correct. 

The question whether Maves had been raped arose again dur- 
ing the prosecutor's closing argument when he said: 

He said, oh, she wasn't raped. David Surles says she wasn't 
raped. . . . But look at this. Lisa's panties. Again, information that 
no one would have had. He wasn't charged with any murder of 
Lisa Maves. There was no information that Lisa Maves's panties 
were torn. There also wasn't a rape kit done. We don't know if she 
was raped or not. The fact of the matter is, those panties were 
ripped and her short[s were] torn off her. 

[DEFENSE COUNSEL]: Objection. 

THE COURT: Overruled. 

[PROSECUTOR]: Who knew that? Why would he have said 
rape? Maybe because somebody tried to rape her. Maybe because 
that's what got her mad-that's what got him mad . . . . Your [sic] 
heard Paul Venth, he said he killed her because something made 
him mad. He tried-ripped the shirt off, ripped her panties. She 
didn't want to be raped, so he killed her. 

The prosecutor's argument was apparently triggered by defend- 
ant's cross-examination of Surles. The focus of the prosecutor's argu- 
ment is less that Maves was raped than that Surles had information 
that was not known to the public and could only have been acquired 
by someone familiar with the event In addition, defendant told Surles 
that he killed Maves because she "freaked out." The prosecutor's 
argument represents an effort to make sense of this statement by log- 
ically inferring a motive for the Mitves murder. Such an inference is 
permissible when not an appeal to passion. State v. Jones, 355 N.C. at 
135, 558 S.E.2d at 108. 
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[13] Finally, defendant argues that the prosecutor improperly 
appealed to the prejudices of the jury when he argued: 

Folks, right now you know he had his hand on that knife. 
Right now you know he put that knife in her skull. Right now you 
know he stabbed her eight times. And if that ain't an attempt to 
kill, if that ain't first degree murder, then cut him loose. Let him 
back out at Wrightsville Beach, let him back out at South College 
Road. If that's not first degree murder, let him go, but I'll tell you 
one thing, if you're a woman, if you're alone, if you're defense- 
less, don't be where he is. 

[DEFENSE COUNSEL]: Objection. 

THE COURT: Overruled. 

[PROSECUTOR]: If YOU don't know now he's a murderer, then 
cut him loose. The law says if you are convinced, beyond a rea- 
sonable doubt, you will know. And if you know right now, you 
don't need to talk about it any more. 

The State concedes that it cannot find any authority to suggest 
that this argument, to the effect that an acquittal would put others at 
risk, was proper. We agree that the court erred in overruling defend- 
ant's objection. However, in light of the evidence of defendant's guilt, 
the fact that the improper comment consisted of but a single sen- 
tence, and the prosecutor's immediate abandonment of that line of 
argument, we do not hold the error to be prejudicial. This assignment 
of error is overruled. 

SENTENCING ISSUES 

[14] Defendant argues that the trial court's instruction as to the 
(e)(l l)  aggravating circumstance was clearly erroneous. N.C.G.S. 
§ 15A-2000(e) provides in pertinent part that 

[alggravating circumstances which may be considered shall be 
limited to the following: 

The murder for which the defendant stands convicted 
was part of a course of conduct in which the defendant 
engaged and which included the commission by the 
defendant of other crimes of violence against another 
person or persons. 
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N.C.G.S. 5 15A-2000(e)(ll). Here, the court instructed the jury as 
follows: 

The second possible aggravating circumstance which you 
may consider is number two. Was this murder part of a course of 
conduct in which the defendant engaged, and did that course 
of conduct include the commission by the defendant of other 
crimes of violence against another person or persons? If you find 
from the evidence, and beyond a reasonable doubt, that the 
defendant, together with others, murdered Lisa Maves, you 
would find this aggravating circumstance and would so indicate 
by having your foreperson write "yes" in the space after this 
aggravating circumstance on the Issues and Recommendation 
form. If you do not so find, or lhave a reasonable doubt as to one 
or more of these things, you would not find this aggravating cir- 
cumstance and would so indicate by having your foreperson 
write "no" in that space. 

This instruction is erroneous because it allowed the jury to find 
the aggravating circumstance without also finding that the murder of 
Fetter was part of a course of conduct that included the earlier mur- 
der of Maves. The mere fact that one murder followed the other does 
not establish a course of conduct. Consequently, the instruction 
improperly relieved the burden on the State to prove each and every 
element of the (e)(l l)  aggravating circumstance. See State v. Nobles, 
350 N.C. 483, 516, 515 S.E.2d 885, 905 (1999). 

Because defendant did not object to this instruction, we review 
for plain error. "In order to rise to the level of plain error, the error in 
the trial court's instructions must be so fundamental that (i) absent 
the error, the jury probably would have reached a different verdict; or 
(ii) the error would constitute a miscarriage of justice if not cor- 
rected." State v. Holden, 346 N.C. 4104, 435,488 S.E.2d 514, 531 (1997), 
cert. denied, 522 U.S. 1126, 140 L. Ed. 2d 132 (1998). We have noted 
that events are more likely to be part of a course of conduct if they 
are close together in time. State v. Cummings, 332 N.C. 487, 510,422 
S.E.2d 692, 705 (1992). Here, the Fetter murder was committed seven 
weeks after the Maves murder. The two murders were similar in some 
respects but different in others. The State presented evidence that 
defendant's motive for killing Fetter was to silence her about the 
Maves murder. Although we have determined above that the evidence 
of the Maves murder was properly admitted, we remain advertent to 
the possibility that knowledge of 1,his earlier murder could have an 
inflammatory effect on the jury. The trial court's cautionary instruc- 
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tions when evidence of the Maves murder was admitted during the 
guilt-innocence phase of the trial prevented that evidence from being 
unfairly prejudicial. By contrast, the instruction given during the sen- 
tencing proceeding allowed the jury to find the course of conduct 
aggravating circumstance solely on the basis that defendant had com- 
mitted another murder, effectively negating the cautionary instruc- 
tions given during the guilt-innocence phase. Because the sentencing 
instruction allowed the jury to disregard both the potentially attenu- 
ating effects of the passage of time on an alleged course of conduct 
and the differences between the two murders, while relieving the bur- 
den on the State of proving the required link between the two mur- 
ders, we are satisfied that the instruction constituted plain error. 
Accordingly, we reverse defendant's sentence of death and remand to 
the trial court for a new sentencing proceeding. 

Defendant has raised a number of additional issues related to 
sentencing. We address the single issue that we believe may recur in 
the same form at the resentencing hearing. 

[ IS ]  Defendant argues that the trial court erred in instructing 
the jury as to both aggravating circumstance (e)(4), "[tlhe capital 
felony was committed for the purpose of avoiding or prevent- 
ing a lawful arrest or effecting an escape from custody," N.C.G.S. 
$ 15A-2000(e)(4), and aggravating circumstance (e)(ll),  "[tlhe mur- 
der for which the defendant stands convicted was part of a course of 
conduct in which the defendant engaged and which included the 
commission by the defendant of other crimes of violence against 
another person or persons," N.C.G.S. 5 15A-2000(e)(ll). Although we 
have held that a jury may not find two aggravating circumstances 
based upon the same evidence, State v. Goodman, 298 N.C. 1, 28-29, 
257 S.E.2d 569, 587 (1979), we have also held that overlapping evi- 
dence may support more than one aggravating circumstance when 
there is also separate substantial evidence to support each circum- 
stance, State v. Parker, 350 N.C. 411, 442, 516 S.E.2d 106, 126-27 
(1999), cert. denied, 528 US. 1084, 145 L. Ed. 2d 681 (2000). 

First, we must determine whether sufficient evidence existed to 
support submission of each aggravating circumstance to the jury. 
Defendant's own statements provided sufficient evidence to support 
the (e)(4) circumstance. Although the murders here were several 
weeks apart, the (e)(l l)  circumstance was adequately supported by 
evidence that each victim had been stabbed in the head, that defend- 
ant had made efforts to hide each victim's body, and that defendant 
had participated with others in each murder. See State v. Cummings, 
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346 N.C. 291, 329, 488 S.E.2d 550, 572 (1997) ("In determining 
whether the evidence tends to show that another crime and the crime 
for which defendant is being sentenced were part of a course of con- 
duct, the trial court must consider it number of factors, including the 
temporal proximity of the events to one another, a recurrent modus 
operandi, and motivation by the same reasons."), cert. denied, 522 
U.S. 1092, 139 L. Ed. 2d 873 (1998). 

We must next determine whether this evidence is sufficiently 
substantial and separate to support submission of each aggravating 
circumstance. We note that the (e)(4) circumstance focuses on 
defendant's motive for killing Fetter, while the (e)(l l)  circumstance 
required the jury to review the objective facts of the two murders to 
determine whether the offenses constituted a course of conduct. This 
Court has held that a defendant's motive appropriately may be con- 
sidered at sentencing. State v. Olivw, 302 N.C. 28, 62, 274 S.E.2d 183, 
204 (1981). In State v. Hutchins, 303 N.C. 321, 279 S.E.2d 788 (1981), 
we cited Oliver when a murder defendant argued that a trial court 
improperly submitted the two aggravating circumstances that the 
murder was committed for the purpose of resisting lawful arrest, 
N.C.G.S. 15A-2000(e)(4), and that the murder was committed 
against a law enforcement officer who was engaged in the perform- 
ance of his lawful duties, N.C.G.S. § 15A-2000(e)(8). State v. 
Hutchins, 303 N.C. at 354-55, 279 S.E.2d at 808-09. 

Of the two aggravating circumstances challenged by defendant 
here as purportedly being based upon the same evidence, one of 
the aggravating circumstances looks to the underlying factual 
basis of defendant's crime, the other to defendant's subjective 
motivation for his act. The aggravating circumstance that the 
murder was committed against an officer engaged in the per- 
formance of his lawful duties lnvolved the consideration of the 
factual circumstances of defendant's crime. The aggravating cir- 
cumstance that the murder was for the purpose of avoiding or 
preventing a lawful arrest forced the jury to weigh in the balance 
defendant's motivation in pursuing his course of conduct. There 
was no error in submitting both of these aggravating circum- 
stances to the jury. 

Id. at 355, 279 S.E.2d at 809. 

We believe that Hutchins controls our analysis of this issue. As in 
Hutchins, each circumstance here was offered for a different pur- 
pose, and although the evidence supporting the circumstances does 
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overlap to a degree, nevertheless the State presented separate and 
substantial evidence to support each circumstance individually. This 
assignment of error is overruled. 

The remaining sentencing issues argued by defendant pertain to 
the particular instructions provided to the sentencing jury. Because 
we do not foresee that these particular issues will arise in the same 
form on resentencing, we do not believe it necessary to address these 
issues in this opinion. 

In conclusion, we find no prejudicial error in the guilt-innocence 
phase of defendant's capital trial, but we vacate the death sentence 
and remand for a new capital sentencing proceeding. 

NO PREJUDICIAL ERROR IN GUILT-INNOCENCE PHASE; 
DEATH SENTENCE VACATED; REMANDED FOR NEW CAPITAL 
SENTENCING PROCEEDING. 

STATE O F  NORTH CAROLINA v. GEORGE MALCOLM CARROLL 

No. 587A01 

(Filed 20 December 2002) 

1. Criminal Law- defendant's decision not to testify-court's 
inquiry 

A capital first-degree murder defendant waived his right to 
testify, and the trial court's inquiry was adequate, where the 
court's inquiry sufficiently determined that defendant was intel- 
lectually capable of understanding his right to testify, had com- 
municated with his attorneys, and had agreed with his attorneys 
that it was not in his best interest to testify. 

2. Homicide- felony murder-underlying assault-death 
resulting from separate strangulation-no merger 

The trial court did not err by submitting felony murder to the 
jury based on a felonious assault where defendant contended that 
the assault merged with the killing, but the victim died from a 
separate strangulation and not as a result of the assault. 
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3. Criminal Law- prosecutor's argument-defendant's 
expert testimony-ability to form intent 

The trial court did not abuse its discretion in a capital first- 
degree murder prosecution by not censuring the prosecutor's 
closing arguments about an expert opinion as to whether defend- 
ant was capable of premeditation and deliberation. The evidence 
in the record supports the arguments and the prosecutor merely 
fulfilled his duty to present the State's case with vigor. 

4. Criminal Law- diminished capacity-instructions 
There was no plain error in a capital first-degree murder 

prosecution where defendant contended that the court's instruc- 
tions on diminished capacity were inaccurate and misleading in 
that the instructions grouped i:ntoxication, drug use, and lack of 
mental capacity together and used the term "lack of capacity" 
rather than "impaired capacit,yV or "diminished capacity." The 
pattern jury instruction given by the court made a finding of 
diminished capacity more likely in a single instruction and the 
phrase "lack of mental capacity" has been approved in a prior 
opinion and was used by defendant in his closing argument. 
Moreover, the State's evidence of premeditation and deliberation 
was overwhelming. 

5. Criminal Law- voluntary intoxication-instructions- 
irrelevant to felony murder 

There was no error in a capital first-degree murder prosecu- 
tion where defendant contended that the trial court intimated an 
opinion during its instruction on voluntary intoxication by 
instructing the jury that a specific intent to kill is not required for 
felony murder or second-degree murder. 

6. Evidence- hearsay-murder victim's statements to 
friend-state of mind 

A murder victim's statements to a friend a few days before 
the murder about difficulties in her relationship with defendant 
were admissible to show the victim's state of mind rather than as 
a recitation of facts. Also, the limiting instruction was sufficient 
to prevent the jury from viewing the evidence as proof of defend- 
ant's bad character. 

7. Jury- polling-two theories of first-degree murder 
The trial court did not err by failing to poll each juror indi- 

vidually in the guilt phase of a first-degree murder prosecution to 
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determine if the verdict was unanimous as to each distinct theory 
of first-degree murder where the trial court's instructions made 
the jury fully aware of the requirement of a unanimous verdict on 
each theory of first-degree murder; the transcript unquestionably 
indicates that the jury unanimously found defendant guilty based 
on both malice, premeditation and deliberation and under the 
felony murder rule; the verdict sheet clearly represented the 
unanimous verdict based on both theories of first-degree murder; 
and, following the clerk's announcement that the jury unani- 
mously found defendant guilty of first-degree murder on the basis 
of malice, premeditation and deliberation and under the felony 
murder rule, each juror individually affirmed that this was his 
or her verdict. It would strain reason to conclude that the jury's 
verdict was not unanimously based on both theories of first- 
degree murder. 

8. Sentencing- capital-aggravating circumstances-prior 
violent felonies-Florida records 

The trial court in a capital sentencing hearing properly admit- 
ted Florida records of a prior violent felony, and the evidence was 
sufficient for submission of the prior violent felony aggravating 
circumstance, where a court clerk testified that the Florida doc- 
uments were signed and verified in a manner verifying their 
authenticity, and an expert testified that defendant's fingerprints 
matched the fingerprints of the defendant in the Florida case. 
N.C.G.S. 5 15A-200(e)(3). 

9. Sentencing- capital-nonstatutory mitigating circum- 
stances-offer to plead guilty 

The trial court did not err in a capital sentencing proceed- 
ing by not allowing defendant to offer evidence of the non- 
statutory mitigating circumstance that he had accepted re- 
sponsibility for the killing by offering to plead guilty to second- 
degree murder. The evidence was conflicting as to defend- 
ant's willingness to plead guilty to second-degree murder; 
assuming his willingness to plead guilty, this is evidence only of 
defendant's willingness to lessen his exposure to the death 
penalty or a life sentence. Finally, the court submitted the 
circumstances that defendant admitted involvement to law 
enforcement officers, provided valuable information, and 
expressed remorse. 
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10. Jury- polling of foreman on death penalty-sufficient 
The trial court sufficiently polled the jury foreman to ascer- 

tain whether he agreed with a death sentence where the foreman 
signed the sentencing recommendation form; the clerk read the 
answers to the issues and asked the foreman if this was the unan- 
imous recommendation of the jury; the clerk then asked the fore- 
man if the recommendation was his own; and, although the 
clerk's questioning did not include a reference to the death 
penalty, Issue Four asks if the aggravating circumstances are 
sufficient to warrant the death penalty. 

11. Sentencing- capital-death penalty proportionate 

A death sentence was not disproportionate where the evi- 
dence fully supported the aggravating circumstances, there was 
no indication that the sentence was imposed under the influence 
of passion, prejudice, or any other arbitrary factor, and this case 
was not substantially similar i,o any case in which the death 
penalty was found disproportionate. Defendant slapped the vic- 
tin1 and struck her on the leg and face with a machete, which cut 
her head and caused her to bleed uncontrollably; the victim 
screamed and defendant carried her to a bed, where he put a bed- 
sheet in her mouth and put kds hands on her throat; and he 
attempted to burn the body andl the home after she died. 

Appeal as of right pursuant to N.C.G.S. 5 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Thompson, J., on 29 
May 2001 in Superior Court, Cumberland County, upon a jury verdict 
finding defendant guilty of first-degree murder. Heard in the Supreme 
Court 16 October 2002. 

Roy Cooper, Attofmey General, by Gail E. Dawson, Special 
Deputy Attorney General, for the State. 

Staples Hughes, Appellate Defender, by Constance E. 
Widenhouse, Assistant Appellate Defender, for defendant- 
appellant. 

WAINWRIGHT, Justice. 

On 26 March 2000, George hlalcolm Carroll (defendant) was 
charged in a superseding indictment with one count of first-degree 
arson and with the first-degree murder of his live-in girlfriend, Debra 
Whitted; this indictment was further amended on 8 May 2001 in open 
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court. Defendant was also indicted on 26 March 2001 as an ha- 
bitual felon. Defendant was tried capitally before a jury at the 14 May 
2001 session of Superior Court, Cumberland County. At the conclu- 
sion of the State's evidence, the trial court dismissed the charges of 
first-degree arson and for habitual felon status. The jury found 
defendant guilty of first-degree murder based on malice, pre- 
meditation and deliberation and under the felony murder rule. 
Following a capital sentencing proceeding, the jury recommended a 
sentence of death. The trial court entered judgment in accordance 
with that recommendation. 

Evidence presented at trial showed that Whitted was retired from 
the military and lived on disability. She and defendant had been living 
together on and off for about a year and a half in a trailer at 239 
Eleanor Avenue in Fayetteville, North Carolina. Whitted's best friend, 
Amanda McNeil, visited her regularly. On Monday, 15 November 1999, 
Whitted told McNeil that she wanted defendant out of her trailer. 
Whitted also complained of back problems to McNeil, and McNeil 
agreed to take her to the hospital the next morning. 

McNeil arrived at Whitted's trailer the next morning, Tuesday, 16 
November 1999, but found the door locked. After knocking on the 
door and getting no response, McNeil left. McNeil returned to the 
trailer at a later time and saw defendant walking out the door. 
She asked defendant where Whitted was, and defendant told her that 
she had gone to the hospital. Defendant never looked directly at 
McNeil when answering her and appeared to be "high" and acting 
"like a wild man." 

Around 10:OO a.m. on 17 November 1999, defendant purchased 
seventy-seven cents' worth of gas from the Clinton Road Amoco. He 
told the attendant that he needed gas to cut the grass. 

Whitted's niece, Tanisha Whitted, stopped by Whitted's trailer on 
Wednesday morning, 17 November 1999, but was unable to get any- 
one to come to the door. Tanisha returned to the trailer again after 
11:OO a.m. and discovered that the trailer was on fire. Tanisha called 
911 from a neighbor's house. Several neighbors tried to determine if 
Whitted was inside the trailer. However, because the front door was 
blocked by a stereo cabinet and the smoke from the fire was too 
heavy, they made it only a few steps inside before having to retreat. 

The Fayetteville Fire Department responded to the call and dis- 
covered that two separate fires were burning, one small fire in the 
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den and a second, larger fire in the bedroom. Whitted's partially 
charred body was discovered on the bed. Evidence at the scene indi- 
cated that an accelerant had been used to start the fires. A machete 
was found on the living room floor. 

Investigator Ralph Clinkscales of the Fayetteville Police 
Department arrived at the scene arid began trying to locate defend- 
ant. At approximately 7:30 p.m. on 17 November, Clinkscales 
received a page from defendant's mother, indicating that defendant 
would turn himself in at a church on the corner of Monagan and 
Cumberland Streets. Clinkscales met with defendant at the church. 
Defendant told police, "Here I am. Please don't hurt me. I did not 
mean to hurt her. I know I'm in ii lot of trouble for what I did." 
Defendant then began crying uncontrollably. Officers arrested 
defendant and took him to the Police Department. 

Clinkscales and his partner read defendant his Miranda rights. 
Defendant signed a waiver of his rights and voluntarily began telling 
the officers what had happened. 

According to defendant, on Monday, 15 November 1999, defend- 
ant and Whitted were drinking gin and beer when they got into an 
argument around 11:30 p.m. Defend,ant slapped Whitted with his hand 
and she began fighting him. Defendant picked up a machete, slapped 
Whitted on her leg with the flat side of the machete, and hit her in the 
face. Whitted moved to avoid another strike and the machete struck 
her in the back of the head. Defendant stated that "[b]lood poured out 
in a steady stream." Defendant placed Whitted on the couch, and 
Whitted asked him not to leave her. Blood started to flow from 
Whitted's nose and mouth and she started to scream. Defendant put 
his hand over Whitted's mouth and told her to be quiet. 

Defendant carried Whitted into the bedroom and tried to quiet 
her screams by putting his hand on her neck and by putting a sheet 
around her neck. After a long time, Whitted became quiet and still. 
Defendant placed her in the bed and covered her with a blanket. 
Defendant began to think about how to get Whitted some help with- 
out being there, but he fell asleep. When defendant awoke, he real- 
ized that Whitted was dead. 

Defendant cleaned himself up and left the trailer. He returned 
that evening and fell asleep on the couch. When he woke up, he 
decided to burn the trailer with Whitted's body in it. Defendant pur- 
chased gasoline and poured it over the victim, throughout the bed- 
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room, and in the living room. After first changing his clothes, defend- 
ant lit a piece of newspaper and set fire to the bedroom and then the 
living room. Defendant exited through the front door. 

Associate Chief Medical Examiner Robert Thompson performed 
an autopsy on Whitted's body on 19 November 1999. Dr. Thompson 
opined that the cause of death was ligature strangulation, or strangu- 
lation using a rope or sheet wrapped around the neck and pulled taut. 
The victim also had a cut on the back of her head that pierced the 
scalp and cut into the bone. Dr. Thompson determined that this 
wound was not fatal. A toxicology report showed less than five per- 
cent saturation of carbon monoxide, an indication that Whitted was 
not alive at the time of the fire. The report also indicated no trace of 
alcohol, cocaine, or morphine. 

GUILT-INNOCENCE PHASE 

[I] In his first assignment of error, defendant contends that the trial 
court erred by concluding that defendant had waived his right to tes- 
tify. Defendant asserts he did not knowingly waive his right to testify 
because the trial court's inquiry of him regarding his right to testify 
was inadequate. 

Following closing arguments at the guilt-innocence phase of the 
trial, the trial court took a brief recess before instructing the jury. At 
the end of the recess, the trial court questioned defendant as follows: 

THE COURT: Before the jurors come back in, I need to make 
an inquiry of your client. Madam Clerk, would you swear the 
defendant. 

GEORGE MALCOLM CARROLL, having been first duly sworn, was 
examined and testified as follows: 

THE COURT: Mr. Carroll, I need to ask you a couple questions 
and you can consult with your attorneys before you answer them 
if you desire. 

THE DEFENDANT: Yes. 

THE COURT: First of all, how old are you? 

THE COURT: HOW much education have you had? 

THE DEFENDANT: 14 years education. 
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THE COURT: Have you consulted with your attorneys con- 
cerning your right to testify in your own behalf? 

THE DEFENDANT: Yes. 

THE COURT: And have you decided not to testify in your own 
behalf! 

THE DEFENDANT: Yeah, I think we came to that agree- 
ment, sir. 

THE COURT: DO you feel that it is in your best interest not to 
testify in your own behalf? 

THE DEFENDANT: I don't know, sir. 

THE COURT: Based on your conversations with your attor- 
neys, do you feel like it is in your best interest not to testify? 

THE DEFENDANT: Well, I-well, at this point, no, sir, it's not to 
my best interest. 

THE COURT: Okay. And you understand your full right to 
testify in any procedure? 

THE DEFENDANT: Yes, I do, sir. 

THE COURT: Thank you very much. You may have a seat. 
The Court finds the defendant knowingly, voluntarily, under- 
standingly waived his right to testify on his own behalf at this 
stage in the proceedings, feels that it's in his best interest not 
to testify. 

Defendant contends that his responses to the trial court's ques- 
tions demonstrate he was unsure that it was in his best interest not to 
testify. Defendant therefore contends that the trial court was required 
to offer defendant the opportunity to testify or, at a minimum, to 
question him further. Defendant concedes that we have never 
required trial courts to inform a defendant of his right not to testify 
and to make an inquiry on the record indicating that any waiver of 
this right was knowing and voluntary. Nonetheless, defendant cites 
numerous cases from other jurisdictions as persuasive authority for 
us to adopt such a rule. 

In the present case, the trial court exercised an abundance of 
caution in determining that defendant was aware of his right to tes- 
tify. The court's inquiry sufficiently determined that defendant was 
intellectually capable of understanding his right to testify, had com- 



534 I N  THE SUPREME COURT 

STATE v. CARROLL 

[356 N.C. 526 (%002)] 

municated with his attorneys, and had agreed with his attorneys that 
it was not in his best interest to testify. Defendant's later decision not 
to testify during the sentencing phase further supports the trial 
court's conclusion that defendant waived his right to testify on his 
own behalf. We therefore conclude that defendant waived his right to 
testify. We find no error in the trial court's actions. 

This assignment of error is overruled. 

[2] In his next two assignments of error, defendant argues that the 
trial court erred by submitting first-degree felony murder to the jury 
based on felonious assault as the underlying felony. According to 
defendant, because the assault on the victim was actually part of a 
continuous assault leading to her death, the assault was an integral 
part of the homicide and therefore merged with the killing. Defendant 
thus argues that the trial court erred in overruling defense counsel's 
objections to the submission of felony murder. 

The trial court instructed the jurors as follows: 

I further charge that for you to find the defendant guilty of 
first degree murder under the first degree felony murder rule, the 
state must prove three things beyond a reasonable doubt. First, 
that the defendant committed assault with a deadly weapon 
inflicting serious injury. Assault with a deadly weapon inflicting 
serious injury is the intentional assaulting of a person by striking 
the person with a deadly weapon, a machete, which is a deadly 
weapon, inflicting serious injury upon that person. 

Second, that while committing assault with a deadly weapon 
inflicting serious injury the defendant killed the victim. A killing 
is committed in the perpetration or attempted perpetration for 
the purposes of the felony murder rule where there is no break in 
the chain of events leading from the initial felony to the act caus- 
ing death so that the homicide is part of [a] series of incidents 
which form one continuous transaction. 

And third, that the defendant's act was a proximate cause 
of the victim's death. A proximate cause is a real cause, a 
cause without which the victim's death would not have 
occurred. 

Defendant argues that the use of felonious assault as the under- 
lying felony for his felony murder conviction is prohibited by the 
felony murder "merger doctrine" and results in an unjust appli- 



IN THE SUPRE:ME COURT 535 

STATE V. CARROLL 

[356 N.C. 526 (2002)l 

cation of the felony murder statute, N.C.G.S. Q 14-17 (2001). De- 
fendant contends that where a felonious assault culminates in or is 
an integral part of the homicide, the assault necessarily merges 
with the homicide and cannot constitute the underlying felony for a 
felony murder conviction. In support of his position, defendant cites 
the following footnote from State v. Jones: 

Although this Court has expressly disavowed the so-called 
"merger doctrine" in felony murder cases involving a felonious 
assault on one victim that results in the death of another victim, 
see, e.g., State v. Abraham, 338 N.C. 315, 451 S.E.2d 131 (19941, 
cases involving a single assault victim who dies of his injuries 
have never been similarly constrained. In such cases, the assault 
on the victim cannot be used as an underlying felony for purposes 
of the felony murder rule. Otherwise, virtually all felonious 
assaults on a single victim that result in his or her death would 
be first-degree murders via felony murder, thereby negating 
lesser homicide charges such as second-degree murder and 
manslaughter. 

353 N.C. 159, 170 n.3, 538 S.E.2d 917, 926 n.3 (2000). 

Defendant argues that he engaged in one continuous assault on 
the victim that culminated in her dealth because the defendant's initial 
act of striking the victim with a machete cannot exist separately and 
independently from the acts causing Whitted's death. Defendant 
therefore contends that under State v. Jones, the merger doctrine 
would operate to prohibit a convicti.on for felony murder. 

Defendant has misconstrued the language of State v. Jones. 
Jones precluded the use of assault as the underlying felony for a 
felony murder conviction only when there is a single assault victim 
who dies a s  a result of the injuries incurred during the assault. See 
id. The victim in defendant's case, h~owever, did not die as a result of 
the assault with the machete. The blow to her head was not fatal. 
Rather, the cause of death was strangulation. As such, the assault was 
a separate offense from the murder. Accordingly, the trial court did 
not err in submitting a felony murder instruction to the jury because 
the felonious assault did not merge into the homicide. 

These assignments of error are overruled. 

[3] In his next assignment of error, defendant argues that the trial 
court erred by failing to censure th[e prosecutor's gross misconduct 
during closing argument. We find no such error. 
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In a capital case, counsel is allowed wide latitude in its argu- 
ments to the jury and may argue facts in evidence as well as all rea- 
sonable inferences therefrom. State v. Sunderson, 336 N.C. l, 15,442 
S.E.2d 33, 42 (1994). "A jury argument is proper as long as it is con- 
sistent with the record and not based on conjecture or personal opin- 
ion." State v. Robinson, 336 N.C. 78, 129, 443 S.E.2d 306, 331-32 
(1994), cert. denied, 513 U.S. 1089, 130 L. Ed. 2d 650 (1995). The 
scope and control of arguments lies largely within the discretion of 
the trial court, and " 'the appellate courts ordinarily will not review 
the exercise of the trial judge's discretion in this regard unless the 
impropriety of counsel's remarks is extreme and is clearly calculated 
to prejudice the jury in its deliberations.' " State v. Rogers, 355 N.C. 
420, 462, 562 S.E.2d 859, 885 (2002) (quoting State v. Johnson, 298 
N.C. 355, 368-69, 259 S.E.2d 752, 761 (1979)). While this Court will 
review a prosecutor's argument in a capital case where the defendant 
raised no objection at trial, "the impropriety of the argument must be 
gross indeed in order for this Court to hold that a trial judge abused 
his discretion in not recognizing and correcting ex mero motu an 
argument which defense counsel apparently did not believe was prej- 
udicial when he heard it." Johnson, 298 N.C. at 369,259 S.E.2d at 761. 

In the present case, defendant objects to the following state- 
ments made by the prosecutor in closing arguments: 

Process of the mind, let's talk about his mind briefly. You 
don't need to rebut something that doesn't need to be rebutted. 
Dr. Harbin said that that man was capable at the time to form the 
intent to kill in a simple method, simple plan. You don't have to 
plan it from here to here, just there (pointing at diagram of 
house). And he said strangulation is a simple plan. That man had 
the mental ability to do it and he did it. 

His only problem was a limited cognitive dysfunction 
because he was a little slow to react. His I.Q. wouldn't let him get 
into Harvard Medical School and he was mildly affected in his 
thinking. Well, he can pull off big cons and stuff and do all that 
and function in society doing what he chose to do. To keep her 
quiet through his thoughtful trial and error problem solving 
method, to use the words of the doctor, this man deliberately and 
thoughtfully in an intentional act, which is obvious by the means 
of which he killed her, committed premeditated murder. 

Defendant argues that the prosecut,or's comments were designed 
to prejudice the jury toward a finding that defendant's own expert 
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said he was capable of premeditated and deliberate murder. 
According to defendant, his expert in fact testified he was not ca- 
pable of premeditated and deliberate murder. Defendant also argues 
that the prosecutor mischaracterized the evidence to persuade the 
jury that defendant was capable of premeditated and deliberate mur- 
der because defendant was capable of making a simple plan. 

Defendant's expert, Dr. Harbin testified that it was "unlikely" 
that defendant could premeditate and deliberate and that defendant's 
ability to form a fixed design to kill was "impaired." Dr. Harbin fur- 
ther testified that defendant was capable of forming a simple plan to 
kill and upon cross examination stated that strangulation "is not all 
that complex." This testimony leaves open the possibility that defend- 
ant's judgment, while impaired, left him capable of premeditation and 
deliberation. Additionally, Dr. Harbin testified on direct examination 
that defendant's IQ scores placed him in the "mildly impaired range 
or the low range of normal." According to Dr. Harbin, this intelligence 
level would make it difficult for defendant to attend any kind of grad- 
uate school. Regarding cognitive dysfunction in defendant, Dr. 
Harbin testified that "it was limited pretty much to mild impair- 
ment of memory, some significant impairments of what we call psy- 
chomotor speed." He further testified that defendant exhibited 
active trial-and-error solutions to most problems and was disinclined 
to plan ahead or think problems through before acting. On cross- 
examination, however, Dr. Harbin acknowledged that defendant was 
able to think about taking a shower after killing Whitted, changing his 
clothes after the murder, burning the clothes in the fire he set, and 
covering up his actions by telling Whitted's friend she had already 
gone to the doctor. 

We conclude that the evidence in the record abundantly sup- 
ports the arguments made by the prosecutor during his closing state- 
ments. The prosecutor merely fulfilled his duty "to present the State's 
case with earnestness and vigor and to use every legitimate means to 
bring about a just conviction." State v. Stegmann, 286 N.C. 638, 654, 
213 S.E.2d 262, 274 (1975), death sentence vacated, 428 U.S. 902, 49 
L. Ed. 2d 1205 (1976). Defendant has failed to show how the 
prosecutor's comments infected the trial with unfairness and thus 
rendered the conviction fundamentally unfair. See State v. Rose, 339 
N.C. 172, 202, 451 S.E.2d 211, 229 (1994), cert. denied, 515 U.S. 1135, 
132 L. Ed. 2d 818 (1995). 

This assignment of error is without merit. 
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[4] In his next assignment of error, defendant argues that the 'trial 
court's instructions to the jury regarding diminished capacity were 
erroneous and prejudicial because they contained an inaccurate and 
misleading statement of law. Defendant contends that these instruc- 
tions intimated an opinion of the court that defendant should be 
found guilty of felony murder and that they denied defendant the full 
benefit of his defense. 

The trial court instructed the jury regarding diminished capacity 
as follows: 

You may find there is evidence which tends to show that the 
defendant was intoxicated, drugged or lacked mental capacity at 
the time of the acts alleged in this case. Generally, voluntary 
intoxication or a voluntary drug condition is not a legal excuse 
for crime. However, if you find that the defendant was intoxi- 
cated, drugged or lacked mental capacity, you should consider 
whether this condition affected his ability to formulate the spe- 
cific intent to kill which is required for conviction of first degree 
murder on the basis of premeditation and deliberation. 

In order for you to find the defendant guilty of first degree 
murder on the basis of premeditation and deliberation, you must 
find beyond a reasonable doubt that he killed the deceased with 
malice and in the execution of an actual specific intent to kill 
formed after premeditation and deliberation. If as a result of 
intoxication, a drug condition or lack of mental capacity the 
defendant did not have the specific intent to kill the deceased 
formed after premeditation and deliberation, he is guilty of first 
degree murder-excuse me, he is not guilty of first degree mur- 
der on the basis of premeditation and deliberation. 

The law does not require any specific intent to kill for the 
defendant to be guilty of the crime of first degree murder on 
the basis of felony murder or second degree murder. Thus, the 
defendant's intoxication or drug condition can have no bearing 
upon your determination of his guilt or innocence of these 
crimes. 

Therefore, I charge that if upon considering the evidence 
with respect to the defendant's intoxication, drug condition or 
lack of mental capacity you have a reasonable doubt as to 
whether the defendant formulated the specific intent to kill 
required for conviction of first degree murder on the basis of 
premeditation and deliberation, you will not return a verdict of 
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guilty of first degree murder on the basis of premeditation and 
deliberation. 

Defendant contends this instruction was flawed in three respects: 
(1) the trial court diminished the imlportance of the evidence regard- 
ing defendant's intoxication, drug u e ,  and impaired mental capacity 
by giving only a single instruction; (2) the usage of the language "lack 
of capacity" rather than "impaired capacity" or "diminished capacity" 
improperly suggested that the jury must find defendant entirely with- 
out capacity to premeditate or deliberate in order to consider this evi- 
dence; and (3) the third paragraph of the instructions intimates an 
opinion of the trial judge that the jury should find defendant guilty of 
felony murder. 

With regard to defendant's first two objections, we note that 
defendant did not challenge the instruction on these grounds at trial. 
The trial court thus did not have thtl opportunity to consider or rule 
on these issues. See N.C. R. App. P. 10(b)(l). Indeed, defendant 
agreed with the trial court that such an instruction was proper. 
Defendant will not be allowed to complain on appeal absent a show- 
ing of plain error. See N.C. R. App. P. 10(c)(4); see also State v. White, 
349 N.C. 535, 570, 508 S.E.2d 253, 27.5 (1998) (finding no error where 
defense counsel did not object when given the opportunity at the 
charge conference or after the charge was given and noting that 
defense counsel approved the instructions during the charge confer- 
ence), cert. denied, 527 U.S. 1026, 144 L. Ed. 2d 779 (1999); State u. 
Penley, 318 N.C. 30, 47, 347 S.E.2d 783, 793 (1986) (holding that the 
defendant waived the right to complain of jury instructions on appeal 
where he specifically objected to several portions of the instructions 
but not the portions complained of upon appeal). 

A plain error is one "so fundamental as to amount to a miscar- 
riage of justice or which probably resulted in the jury reaching a dif- 
ferent verdict than it otherwise would have reached." State v. Bagley, 
321 N.C. 201, 213, 362 S.E.2d 244, 2!51 (1987), cert. denied, 485 U.S. 
1036, 99 L. Ed. 2d 912 (1988). Our review of the trial court's instruc- 
tion reveals no plain error regarding defendant's mental capacity. The 
trial court delivered the appropriate pattern jury instruction on this 
issue, which groups intoxication, drug use, and lack of mental capac- 
ity together. N.C.P.1-Crim. 305.11 (1989). By including intoxication, 
drug use, and lack of mental capacity in the instruction, the trial 
court provided defendant the benefit of all his evidence. We disagree 
with defendant's contention that a single instruction diminished the 
significance of the evidence, as the instruction made it more likely 
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that the jury could have found all of the evidence sufficient to show 
diminished capacity. The State's overwhelming evidence of premedi- 
tation and deliberation, however, could not have been overcome by 
defendant's evidence of diminished capacity regardless of whether 
the evidence was considered under a single instruction or under 
multiple instructions. 

Similarly, we cannot say that the trial court committed plain error 
in its use of the words "lack of capacity" rather than "impaired capac- 
ity" or "diminished capacity." The language "lack of capacity" appears 
in the pattern jury instructions that this Court approved in State v. 
Mash, 323 N.C. 339, 344, 372 S.E.2d 532, 535 (1988). Moreover, 
defendant referred to "lack of mental capacity" in his closing argu- 
ment. We fail to see any error in the trial court's choice of the phrase 
"lack of capacity." 

[5] Finally, defendant objects to the third paragraph of the jury 
instructions: 

The law does not require any specific intent to kill for the 
defendant to be guilty of the crime of first degree murder on 
the basis of felony murder or second degree murder. Thus, the 
defendant's intoxication or drug condition can have no bearing 
upon your determination of his guilt or innocence of these 
crimes. 

Defendant contends that this paragraph intimates an opinion of 
the trial judge that the jury should find defendant guilty of felony 
murder. At the charge conference, defendant objected to the place- 
ment of this paragraph within the instruction concerning voluntary 
intoxication and lack of premeditation, preferring instead that the 
instruction be given earlier with the instructions for first-degree mur- 
der by premeditation and deliberation and felony murder. Defendant 
failed to raise the particular objection he now brings before us on 
appeal. " 'The theory upon which a case is tried in the lower court 
must control in construing the record and determining the validity 
of the exceptions.' " State v. Benson, 323 N.C. 318, 322, 372 S.E.2d 
517,519 (1988) (quoting State v. Huntel; 305 N.C. 106, 112,286 S.E.2d 
535, 539 (1982)). Defendant cannot raise this issue for the first time 
on appeal. 

Nonetheless, we again review defendant's contention based on 
plain error. We note that the trial court expressly referred to the jury's 
determination of "guilt or innocence" in its instruction and informed 
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the jury on the effect of intoxication on both felony murder and sec- 
ond-degree murder. The trial court did nothing more than inform the 
jurors that defendant's intoxication was irrelevant to their determi- 
nation of guilt or innocence of felony murder or second-degree mur- 
der. Moreover, the court instructed the jurors as follows: 

The law, as indeed it shonld, requires the presiding judge 
to be impartial. You are not to draw any inference from any 
ruling that I have made or any inflection in my voice or ex- 
pression on my face or any question 1 have asked any witness or 
anything else that I may have said or done during this trial that I 
have an opinion or have intimated an opinion as to whether any 
part of the evidence should be believed or disbelieved, as to 
whether any fact has or has not been proved or as to what your 
findings ought to be. It is your exclusive province to find the true 
facts of the case and to render a verdict reflecting the truth as 
you find it. 

We therefore reject defendant's cc~ntention that the jury may have 
misconstrued the trial court's instructions as requiring them to con- 
vict defendant of felony murder or to discount the evidence of 
impaired capacity. 

This assignment of error is overruled. 

[6] In his next assignment of error, defendant argues the trial court 
erred by admitting the victim's heal-say statements in violation of the 
Rules of Evidence and defendant's state and federal constitutional 
rights to confront the witnesses against him. Defendant further 
argues that the testimony was inadmissible regardless of its hearsay 
character because it was irrelevant and unfairly prejudicial evidence 
of defendant's bad character. See N.C.G.S. 5 8C-1, Rules 401-04 (2001). 
We are not required to respond to defendant's constitutional objec- 
tions because they were not raised at trial. See Benson, 323 N.C. at 
322, 372 S.E.2d at 519. 

Following a voir dire, the prosecutor was permitted to ask the 
victim's best friend, Amanda Mcheill, about statements the victim 
made within a few days before the victim's death. McNeill testified 
that on 10 November 1999, Whitted told her, "[Mly man's a crack head 
and I wish he would leave." McN~eill further testified, "[Ylou could 
just look at her and tell that she was going through something." 
Whitted told McNeill that she had asked defendant to leave. Later, on 
15 November 1999, one day before the murder, Whitted told McNeill 
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that she was tired of defendant taking her money to buy drugs and 
that she "wanted him gone." 

Hearsay is "a statement, other than one made by the declarant 
while testifying at the trial or hearing, offered in evidence to prove 
the truth of the matter asserted." N.C.G.S. § 8C-1, Rule 801(c). 
However, "[olut-of-court statements offered for purposes other than 
to prove the truth of the matter asserted are not considered hearsay." 
State v. Golphin, ,352 N.C. 364, 440, 533 S.E.2d 168, 219 (2000), cert. 
denied, 532 U.S. 931, 149 L. Ed. 2d 305 (2001). In this instance, 
McNeill's testimony is admissible under the state-of-mind exception 
to the general prohibition on hearsay. See N.C.G.S. § 8C-1, Rule 803(3) 
(2001). Under this exception, a statement is admissible if it applies to 
a "declarant's then existing state of mind, emotion, sensation, or 
physical condition (such as intent, plan, motive, design, mental feel- 
ing, pain, and bodily health)." Id. This Court recently reviewed the 
law regarding this exception to the hearsay rule: 

"The victim's state of mind is relevant if it bears directly on the 
victim's relationship with the defendant at the time the victim 
was killed." State v. Bishop, 346 N.C. :365, 379, 488 S.E.2d 769, 776 
(1997); accord [State v.] Westbrooks, 345 N.C. [43,] 59,478 S.E.2d 
[483,] 493 [(1996)]. Moreover, we have also stated that "a victim's 
state of mind is relevant if it relates directly to circumstances giv- 
ing rise to a potential confrontation with the defendant." State v. 
McLemore, 343 N.C. 240,246,470 S.E.2d 2 ,5  (1996); see also State 
v. McHone, 334 N.C. 627, 637,435 S.E.2d 296,301-02 (1993) (state 
of mind relevant to show a stormy relationship between the vic- 
tim and the defendant prior to the murder), cert. denied, 511 U.S. 
1046, 128 L. Ed. 2d 220 (1994); State 2). Lynch, 327 N.C. 210, 224, 
393 S.E.2d 811, 819 (1990) (the defendant's threats to the victim 
shortly before the murder admissible to show the victim's then- 
existing state of mind); State v. Cum,m,ings, 326 N.C. 298,313,389 
S.E.2d 66, 74 (1990) (the victim's statements regarding the 
defendant's threats relevant to the issue of her relationship with 
the defendant). 

State v. King, 353 N.C. 457, 477, 546 S.E.2d 575, 591 (2001), cert. 
denied, 534 US. 1147, 151 L. Ed. 2d 1002 (2002). 

The testimony in issue directly related to " 'circumstances giving 
rise to a potential confrontation with the defendant.' " Bishop, 346 
N.C. at 379,488 S.E.2d at 776 (quoting McLemore, 343 N.C. at 246,470 
S.E.2d at 5), quoted i n  King, 353 N.C. at 477-78, 546 S.E.2d at 591. 
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Defendant and Whitted were living together in her trailer. The state- 
ments demonstrated that Whitted was upset and wanted defendant to 
leave because Whitted was tired of defendant taking her money to 
buy drugs. Although she had asked him to leave, defendant remained. 
One day after Whitted's second statement to McNeill and six days 
after her first statement to McNeill, defendant beat and strangled 
Whitted in her home. Viewed in this context, the statements clearly 
indicate difficulties in the relat~onship prior to the murder. 
Accordingly, the statements are adlmissible not as a recitation of 
facts but to show the victim's state of mind. 

Additionally, we find no prejudice in the admission of the state- 
ments. The trial court instructed  he jury that the evidence was 
admissible "to prove [only] a certain state of mind of the deceased at 
the time" and not "to prove the truth of the conduct described in the 
statement." This limiting instruction was sufficient to prevent the jury 
from viewing the evidence as proof of defendant's bad character. 

Defendant's assignment of error is without merit. 

[7] In his next assignment of error, defendant argues the trial court 
committed plain error and structuiral error by failing to poll each 
juror individually to determine if the verdict was unanimous as to 
each distinct theory of first-degree murder. 

Prior to the jury beginning deliberations, the trial court fully 
instructed the jury on both the premeditation and deliberation theory 
of first-degree murder and the felony murder rule. The trial court 
instructed the jury as follows: 

I instruct you that a verdict is not a verdict until all 12 jurors 
agree unanimously as to what your decision shall be. You may not 
render a verdict by majority vote. 

The verdict form sets out first degree murder both on the 
basis of malice, premeditation (and deliberation and first degree 
murder under the felony murder rule and second degree murder 
on the basis of malice without premeditation and deliberation. In 
the event you should find the defendant guilty of first degree mur- 
der, please have your foreman indicate whether you do so on the 
basis of malice, premeditation and deliberation or under the 
felony murder rule. 

The trial court sent the verdict sheet to the jury room with the 
jury. The verdict sheet provided, in pertinent part: 
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We, the jury, return as our unanimous verdict that the defendant, 
George Malcolm Carroll, is: 

- 1. Guilty of First Degree Murder 

IF YOU FIND THE DEFENDANT GUILTY OF FIRST- 
DEGREE MURDER, IS IT 

- A. On the basis of malice, premeditation and 
deliberation? 

- B. Under the first degree felony murder rule? 

The jury marked the verdict sheet in each appropriate place to unan- 
imously find defendant guilty of first-degree murder on the basis of 
malice, premeditation and deliberation and under the first-degree 
felony murder rule. 

Additionally, following jury deliberations and after the jury 
returned to the courtroom, the clerk stated, "The jury has returned as 
its unanimous verdict that the defendant, George Malcolm Carroll, as 
to file number 99 CRS 70909 is guilty of first degree murder on the 
basis of malice, premeditation and deliberation and under the first 
degree felony murder rule. Is this your unanimous verdict?" The 
jury foreman answered, "Yes, it is." The trial court then stated, "So 
say you all." All the jurors responded, "Yes." 

The trial court then instructed the clerk to poll the jury. The clerk 
first asked the foreman: 

THE CLERK: Robert Golden, the jury has returned as its unan- 
imous verdict that the defendant, George Malcolm Carroll, is 
guilty of first degree murder. Is this your verdict? 

JUROR NINE [GOLDEN]: Yes, it is. 

THE CLERK: DO YOU still assent thereto? 

JUROR NINE: Yes. 

The clerk inquired of the remaining jurors in the same manner and 
each juror affirmed the unanimity of the verdict. 

Defendant contends the clerk should have further inquired 
whether each juror individually found defendant guilty of first-degree 
murder both on the basis of malice, premeditation and deliberation 
and under the first-degree felony murder rule. At trial, defendant 
failed to object to the form of the poll. 
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Our extensive review of the record reveals that the trial court 
made the jury thoroughly aware of the requirement of a unanimous 
verdict on each theory of first-degree murder. The transcript unques- 
tionably indicates that the jury unanimously found defendant guilty 
based on both malice, premeditation and deliberation and under the 
first-degree felony murder rule. 

The jury's unanimous verdict based on both theories of first- 
degree murder was clearly represented on the verdict sheet. 
Moreover, following the clerk's announcement that the jury unani- 
mously found defendant "guilty of first degree murder on the basis of 
malice, premeditation and deliberation and under the first degree 
felony murder rule," each juror individually affirmed that this was 
indeed his verdict. It would strain reason to conclude that the jury's 
verdict was not unanimously based on both theories of first-degree 
murder. Accordingly, the trial court properly polled the jury to ensure 
that the announced verdict was unanimous. See N.C.G.S. 3 15A-1238 
(2001) ("The poll may be conducted by the judge or by the clerk by 
asking each juror individually whet,her the verdict announced is his 
verdict."). Nothing more was required. 

This assignment of error is over.ruled. 

CAPITAL SENTENCING PROCEEDING 

[8] In his next three assignments of error, defendant argues the trial 
court erred by allowing the jury to consider and find the aggravating 
circumstance that defendant had been previously convicted of 
another felony involving the use or threat of violence to another per- 
son. See N.C.G.S. # 15A-2000(e)(3) (2001). According to defendant, 
this aggravating circumstance was based solely on irrelevant and 
unreliable hearsay. 

During the sentencing proceeding, the State called Diane Hix, a 
deputy clerk in Cumberland County, who identified several docu- 
ments as certified copies of Florida Circuit Court records. Following 
defendant's objection, the trial court, excused the jury and heard the 
following arguments: 

[DEFENSE COIJNSEL]: Your Honor, Ms. Hix is a clerk of our 
superior court and she is familiar with documents generated by 
courts, but I'm not sure if she is tlhe person who received this doc- 
ument or even that our clerk's office did. And I know that it's got 
stamping which represents to be from the State of Florida and it's 
got Janet Reno's name on it and Pile stamps and everything. But I 
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would object, Your Honor, based on the fact that there's no show- 
ing of where this came from. She is not the person who's received 
this document. And I'm not sure under what authority this is 
being requested to be admitted, Your Honor. 

THE COURT: Mr. Hicks. 

MR. HICKS [THE STATE]: Pretty straightforward under 902 
of our rules of evidence which actually do not apply to a sen- 
tencing hearing. These are certified true copies. They are self- 
authenticating. The purpose of the clerk being up here is to show 
that's a standard procedure in the clerk's office to have true copy 
seals, and at this point, that's about all the questions I have for 
her. Frankly, I could have offered this without any testimony. 

THE COURT: Let me look at it just a minute. I believe that's a 
correct statement of the law. Objection is overruled. Bring the 
jury back. 

Hix then testified that the Florida records identified "Robert Fulton" 
as the defendant and that the documents included a set of finger- 
prints made pursuant to the judgment. 

The State next called Kathleen Farrell, who was accepted by the 
trial court without objection as an expert in fingerprint identification. 
Farrell testified that she had compared the fingerprints in the Florida 
record to a set of defendant's prints. Farrell said defendant's prints 
were on a fingerprint card on permanent file in the Cumberland 
County Sheriff's Department. The card included defendant's name, 
the charges of first-degree murder and first-degree arson, a street 
address, and the date "11/17/1999." Farrell testified that fingerprint 
cards are kept in the ordinary course of business. The trial court 
allowed the fingerprint card to be admitted, with no objection 
from defendant. 

Also without objection, Farrell testified that the fingerprints in 
the Florida record and the prints on the Cumberland County finger- 
print card were made by the same person. Farrell then stated, again 
without objection, that the Florida judgment showed a robbery con- 
viction for the defendant in that case. Farrell also read the summary 
paragraph from the Florida judgment, which indicated the defendant 
had punched the victim in the nose, knocked him to the ground, and 
continued to kick him repeatedly, and had then removed the victim's 
wallet before fleeing. 
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We conclude that the foregoing evidence was properly admitted 
to support the State's submission of the (e)(3) aggravating circum- 
stance. The North Carolina Rules of Evidence do not apply in capital 
sentencing proceedings. N.C.G.S. 5 8C-1, Rule 1101(b)(3) (2001); 
State v. Hedgepeth, 350 N.C. 776,784,517 S.E.2d 605,610 (1999), cert. 
denied, 529 U.S. 1006, 146 L. Ed. 2d 2123 (2000); State v. Daughtry, 340 
N.C. 488, 517, 459 S.E.2d 747, 762 (1995), cert. denied, 516 U.S. 1079, 
133 L. Ed. 2d 739 (1996). Instead, the trial court has discretion to 
admit any evidence relevant to sentencing. N.C.G.S. 3 15A-2000(a)(3) 
(2001); State v. Thomas, 350 N.C. 315, 359, 514 S.E.2d 486, 513, 
cert. denied, 528 U.S. 1006, 145 L. Ed. 2d 388 (1999). Accordingly, the 
State is allowed to admit any evidence that substantially supports the 
death penalty. State v. Brown, 315 N.C. 40, 61, 337 S.E.2d 808, 824 
(1985), cert. denied, 476 U.S. 1164, 90 L. Ed. 2d 733 (1986), and 
overruled on other grounds by State v. Vandiver, 321 N.C. 570, 364 
S.E.2d 373 (1988). 

In the present case, a court clerk testified that the Florida docu- 
ments were signed and certified in a manner verifying their authen- 
ticity. The documents were thus shown to be reliable. Moreover, even 
if the Rules of Evidence were applied here, the documents could have 
been properly admitted. See N.C.G.S. 3 82-1, Rule 902 (2001) (provid- 
ing the rules concerning self-authenlicating documents). 

Additionally, defendant did not object to Kathleen Farrell's 
expert testimony that defendant's fingerprints matched the finger- 
prints of the defendant in the Florida case. In our review of the 
record, we conclude the State fully established the reliability of the 
fingerprint card Farrell used to conduct her fingerprint comparison. 
Further, had the Rules of Evidence been applied here, the fingerprint 
card would have been clearly admissible. See N.C.G.S. 3 8C-1, Rule 
803(6) (the business records exception to the hearsay rule). Farrell's 
testimony was thus properly admitled to show that defendant had 
been previously convicted of another felony involving the use or 
threat of violence to another person under an assumed name. 

We conclude that the trial court properly admitted the Florida 
records, in conjunction with Farrell's expert opinion, as reliable evi- 
dence relevant to the State's duty to prove its aggravating circum- 
stances. Accordingly, the evidence was sufficient to support the trial 
court's submission of the (e)(3) aggravating circumstance to the jury. 

These assignments of error are overruled. 
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[9] In his next assignment of error, defendant argues the trial court 
erred by refusing to allow defendant to offer evidence of the non- 
statutory mitigating circumstance that defendant had accepted 
responsibility for the killing by offering to plead guilty to second- 
degree murder. 

During the sentencing proceeding, defendant's attorney made a 
motion that the trial court allow defendant to present evidence that 
he was "willing to accept responsibility and take a plea . . . of 391 to 
479 months and that he made that offer." Defendant's attorney con- 
ceded that this "would be considered part of a settlement conference 
and those kinds of issues are not normally accepted and are pre- 
cluded from the case in chief." The trial court ruled, "I'm going to 
deny your motion to present that evidence. I do not think it's relevant, 
particularly in view of the fact that it is relative to pretrial negotia- 
tions concerning a case. I will let you make whatever proffer you 
want to make relative to that." 

Defendant's attorney then acknowledged that the State had never 
made a plea offer, although plea negotiations had been ongoing 
throughout the case. Defendant's attorney further informed the court 
that defendant was willing to plead guilty to second-degree murder. 
The State countered that while the defense had made several sugges- 
tions concerning what the State should offer defendant, no one ever 
made clear whether "defendant ha[d] himself offered to take any 
time." After the trial court instructed the jury on sentencing, defend- 
ant's attorney reasserted his earlier motion. The trial court again 
denied the motion. 

"In order for defendant to succeed on this assignment [of error], 
he must establish that (1) the nonstatutory mitigating circumstance is 
one which the jury could reasonably find had mitigating value, and 
(2) there is sufficient evidence of the existence of the circumstance 
to require it to be submitted to the jury." Benson, 323 N.C. at 325,372 
S.E.2d at 521. A trial court must submit a mitigating circumstance 
only if it is supported by substantial evidence. State v. Laws, 325 N.C. 
81, 109, 381 S.E.2d 609, 626 (1989), sentence vacated on other 
grounds, 494 U.S. 1022, 108 L. Ed. 2d 603 (1990). Substantial evidence 
is enough relevant evidence that a reasonable person would accept it 
as adequate to support a conclusion. State v. Fullwood, 329 N.C. 233, 
236, 404 S.E.2d 842, 844 (1991). 

In the present case, the evidence is at best conflicting as to 
defendant's willingness to plead guilty to second-degree murder. 
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From our review of the record, we can conclusively determine only 
that defendant's attorney tried repeatedly to obtain a plea offer from 
the State. Because the State never made an offer, we cannot know 
with certainty whether defendant would have indeed pled guilty to 
second-degree murder and accepted a plea agreement. 

Assuming arguendo that defendant was willing to plead guilty to 
second-degree murder, this is evidence only of defendant's willing- 
ness to lessen his exposure to the death penalty or a life sentence 
upon a first-degree murder conviction. Defendant's willingness to 
accept a second-degree murder plea would be more likely a result of 
his assessment of the risk of trial than his willingness to accept 
responsibility for his actions. Indeed, defendant admitted to police 
that he was likely to get the death penalty for his crime. Moreover, 
defendant chose to plead not guilty and proceed to trial rather than 
enter a guilty plea and accept responsibility for the killing. Having 
made this choice, defendant cannot now complain that he should 
have been allowed to reveal during sentencing his hypothetical will- 
ingness to enter a guilty plea to a lesser crime. 

Finally, the trial court did submit to the jury the nonstatutory mit- 
igating circumstances that "[dlefenclant at an early stage in the pro- 
ceedings admitted his involvement in the capital felony to law 
enforcement officers," "[d]efendanl's cooperation and the informa- 
tion he provided were valuable to law enforcement," "[dlefendant has 
expressed remorse for the murder," "[dlefendant told the officers 
through his mother where to find him and peacefully surrendered." 
The trial court also submitted to the jury the catchall mitigating cir- 
cumstance. See N.C.G.S. § 15A-2000 (f)(9). Accordingly, the jury was 
given ample means to determine whether defendant had accepted 
responsibility for his actions. 

In sum, the trial court properly refused to submit as a nonstatu- 
tory mitigating circumstance def'endant's willingness to accept 
responsibility for his actions through a plea bargain. 

This assignment of error is overruled. 

[ lo] In his next assignment of error, defendant argues the trial court 
failed to adequately poll the jury foreman as to whether he personally 
voted to impose a death sentence. 

The following portion of the sentencing hearing appears 
relevant: 
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THE COURT: Mr. Foreman, again I would ask if you would 
stand and for the record state your name, please. 

JUROR NINE [FOREMAN]: Robert Golden. 

THE COURT: Mr. Golden, has the jury reached a unanimous 
recommendation? 

JUROR NINE: Yes, Your Honor, we have. 

THE COURT: Okay. Would you send the envelope to the 
officer, please. 

(Juror nine hands the envelope to the bailiff who hands it to 
the Court.) 

THE COURT: YOU may have a seat. Thank you. 

JUROR NINE: Thank you. 

THE COURT: Madam Clerk, would you take the verdict or the 
recommendation. 

THE CLERK: Will the foreman please stand. Mr. Foreman, the 
jury has returned as its answers to the issues and recommenda- 
tion as to punishment as to the defendant, George Malcolm 
Carroll, in file number 99 CRS 70909 the following: As to issue 
one, yes; as to issue two, yes; as to issue three, yes; as to issue 
four, yes. The jury has returned as its recommendation that the 
defendant be sentenced to death. Is this the unanimous recom- 
mendation of the jury? 

JUROR NINE: Yes, it is. 

THE COURT: SO say YOU all? 

(Jurors say "yes.") 

THE COURT: Would you poll the jury. 

THE CLERK: Will the foreman please stand. Mr. Foreman, you 
have returned as to the answers to the issues and recommenda- 
tion as to punishment as to the defendant, George Malcolm 
Carroll, in file number 99 CRS 70909 the following: As to issue 
one, yes; as to issue two, yes; as to issue three, yes; as to issue 
four, yes. Is this your recommendation? Do you still assent 
thereto? 

JUROR NINE: Yes, I do. 
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THE COURT: YOU may have a seat. 

THE CLERK: YOU may have a seat. Juror number one, Maurice 
Dinkins. The foreman-juror number one, the foreman, Maurice 
Dinkins, the foreman has returned as its answers to the issues 
and recommendation as to punishment as to the defendant, 
George Malcolm Carroll, in file number 99 CRS 70909 the fol- 
lowing: As to issue one, yes; ;as to issue two, yes; as to issue 
three, yes; as to issue four, yes. The foreman has returned as its 
recommendation that the defendant be sentenced to death. Is 
this your recommendation? 

JUROR ONE: Yes. 

THE CLERK: DO YOU still assent thereto? 

JUROR ONE: Yes. 

The clerk then individually polled each remaining jury member in 
this same manner. 

Individual polling of a jury is done to ensure that each juror 
agrees to the sentence recommended. N.C.G.S. $ 15A-2000(b); State v. 
Richmond, 347 N.C. 412, 447, 495 S.E.2d 677, 697, cert. denied, 525 
U.S. 843, 142 L. Ed. 2d 88 (1998). No specific polling method is 
required to establish this purpose. State v. Spruill, 320 N.C. 688, 697, 
360 S.E.2d 667, 672 (1987), cert. denied, 486 US. 1061, 100 L. Ed. 2d 
934 (1988). 

In the present case, the jury poll completely established that 
every juror agreed with the imposition of the death penalty, The fore- 
man signed the sentencing recommendation form, which indicated 
the jury's "yes" answers to Issues One, Two, Three and Four, as well 
as the recommendation of a death sentence. After the clerk read the 
answers to Issues One through Foule and the death recommendation, 
the clerk asked the foreman if this was the unanimous recommenda- 
tion of the jury. The foreman affirmed that it was. The clerk then 
asked the foreman if the recommendation was his own and the 
foreman affirmed that it was. Although the clerk's questioning of the 
foreman did not include a reference to the death sentence recom- 
mendation, Issue Four asks if the aggravating circumstances are suf- 
ficient to warrant the death penalty. Accordingly, we conclude the 
trial court sufficiently polled the jury foreman to ascertain whether 
he agreed with the death sentence. 

This assignment of error is overruled. 
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PRESERVATION ISSUES 

Defendant raises fourteen additional issues that he concedes 
have been previously decided contrary to his position by this Court: 
(1) the murder indictment unconstitutionally failed to allege all the 
elements of first-degree murder; (2) the trial court erred by submit- 
ting the N.C.G.S. $ 15A-2000 (e)(9) aggravating circumstance to the 
jury under instructions that were unconstitutionally vague; (3) the 
trial court erred in its jury instructions by limiting consideration of 
the N.C.G.S. $ 15A-2000 (f)(2) and (Q(6) mitigating circumstances to 
findings of certain specified causes and omitting other possible 
underlying causes, thereby unconstitutionally precluding the jury 
from considering the full scope of those mitigating circumstances; (4) 
the trial court erred in its jury instructions by conditioning the jury's 
consideration of the N.C.G.S. $ 15A-2000 (Q(2) mitigating circum- 
stance, thereby precluding the jury from considering the full mitigat- 
ing scope of that circumstance; (5) the trial court erred by telling the 
sentencing jury that it must be unanimous to answer "no" at Issues 
One, Three, and Four on the issues and recommendation sheet; (6) 
the trial court erred in its instructions defining the burden of proof 
applicable to mitigating circumstances by using the terms "satisfac- 
tion" and "satisfy," thus permitting jurors to establish for themselves 
the applicable legal standard; (7) the trial court erred by instructing 
the jury to decide whether all nonstatutory mitigating circumstances 
have mitigating value; (8) the trial court erred by instructing the jury 
on a definition of mitigation that was unconstitutionally narrow; (9) 
the trial court erred by using the term "may" instead of "must" in sen- 
tencing Issues Three and Four; (10) the trial court erred in its penalty 
phase instructions which allowed each juror in deciding Issues Three 
and Four to consider only the mitigation found by that juror at Issue 
Two; (11) the trial court erred in allowing death-qualification of the 
jury by excusing for cause certain jurors who expressed an unwill- 
ingness to impose the death penalty; (12) the trial court erred in its 
jury instructions on Issue Three that allowed the jury to answer that 
issue "yes" and recommend a death sentence if it found that the 
aggravating and mitigating circumstances were of equal weight; (13) 
the trial court erred by submitting to the jury all of defendant's non- 
statutory mitigating circumst,ances as a single list and by failing to 
instruct separately on each mitigating circumstance; and (14) the trial 
court erred by denying defendant's motions to preclude considera- 
tion of the death penalty and by sentencing defendant to death 
because the death penalty is cruel and unusual; the North Carolina 
capital sentencing scheme is imposed in a discriminatory manner, is 
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vague and overbroad, and involvl?s subjective discretion; and the 
death sentence in this case was not supported by the evidence, was 
disproportionate, and was imposed under the influence of passion, 
prejudice, and other arbitrary factors. 

We have considered defendant's contentions on these issues and 
find no reason to depart from our prior holdings. Therefore, we reject 
these arguments. 

PROPORTIONALITY REVIEW 

[I 11 Having concluded that defendant's trial and capital sentencing 
proceeding were free from prejudicial error, we are required to 
review and determine: (1) whether the evidence supports the jury's 
finding of the aggravating circumstances upon which the sentence of 
death was based; (2) whether the death sentence was imposed under 
the influence of passion, prejudice, or any other arbitrary factor; and 
(3 )  whether the death sentence is excessive or disproportionate to 
the penalty imposed in similar cases, considering both the crime and 
the defendant. N.C.G.S. $ 15A-2000l(d)(2). 

In the present case, the jury convicted defendant of first-degree 
murder based on malice, premeditation and deliberation and under 
the first-degree felony murder rule. Following a capital sentencing 
proceeding, the jury found two aggravating circumstances: defendant 
had been previously convicted of another felony involving the use or 
threat of violence to another person, N.C.G.S. Q 15A-2000(e)(3), and 
the murder was especially heinous, atrocious, or cruel, N.C.G.S. 
Q 15A-2000(e)(9). 

The jury found all three statutory mitigating circumstances sub- 
mitted for consideration: (1) the murder was committed while 
defendant was under the influence,of mental or emotional disturb- 
ance, N.C.G.S. Q 15A-2000(f)(2); (2) the capacity of defendant to 
appreciate the criminality of his conduct or to conform his conduct 
to the requirements of law was impaired, N.C.G.S. 8 15A-2000(f)(6); 
and (3) the catchall mitigating circumstance that there existed any 
other circumstance arising from the evidence that any juror deems to 
have mitigating value, N.C.G.S. Q 15A-2000(f)(9). Of the seventeen 
nonstatutory mitigating circumstances submitted by the trial court, 
the jury found four to exist: (I)   defendant did not have a positive 
male role model in his home while growing up, (2) defendant's step- 
father introduced defendant to criminal activity at an early age, (3) 
defendant has a history of drug and alcohol abuse and has suffered 
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cognitive defects as a result of the drug and alcohol abuse, and (4) 
defendant's cooperation and the information he provided were valu- 
able to law enforcement. 

After thoroughly examining the record, transcript, briefs, and 
oral arguments, we conclude that the evidence fully supports the 
aggravating circumstances found by the jury. Further, we find no indi- 
cation that the sentence of death was imposed under the influence of 
passion, prejudice, or any other arbitrary factor. We turn then to our 
final statutory duty of proportionality review. 

The purpose of proportionality review is to "eliminate the possi- 
bility that a person will be sentenced to die by the action of an aber- 
rant jury." State v. Holden, 321 N.C. 125, 164-65, 362 S.E.2d 513, 537 
(1987), cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 935 (1988). 
Proportionality review also acts "[als a check against the capricious 
or random imposition of the death penalty." State v. Barfield, 298 
N.C. 306, 354, 259 S.E.2d 510, 544 (1979), cert. denied, 448 U.S. 907, 
65 L. Ed. 2d 1137 (1980). In conducting proportionality review, we 
compare the present case with other cases in which this Court con- 
cluded that the death penalty was disproportionate. State v. 
McCollum, 334 N.C. 208, 240,433 S.E.2d 144, 162 (1993), cert. denied, 
512 U.S. 1254, 129 L. Ed. 2d 895 (1994). 

We have found the death sentence disproportionate in eight 
cases. State v. Kemmerlin, 356 N.C. 446, 573 S.E.2d 870 (2002); 
Benson, 323 N.C. 318,372 S.E.2d 517; State v. Stokes, 319 N.C. 1, 352 
S.E.2d 653 (1987); State v. Rogers, 316 N.C. 203, 341 S.E.2d 713 
(1986), overruled on other grounds by  State v. Gaines, 345 N.C. 647, 
483 S.E.2d 396, cert. denied, 522 U.S. 900, 139 L. Ed. 2d 177 (1997), 
and b y  Vandiver, 321 N.C. 570, 364 S.E.2d 373; State v. Young, 312 
N.C. 669,325 S.E.2d 181 (1985); State v. Hill, 311 N.C. 465,319 S.E.2d 
163 (1984); State v. Bondurant, 309 N.C. 674, 309 S.E.2d 170 (1983); 
State v. Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983). 

We conclude that this case is not substantially similar to any case 
in which this Court has found the death penalty disproportionate. 
Defendant was convicted on the basis of malice, premeditation, and 
deliberation and under the first-degree felony murder rule. "The find- 
ing of premeditation and deliberation indicates a more cold-blooded 
and calculated crime." State v. Artis, 325 N.C. 278, 341, 384 S.E.2d 
470, 506 (1989), sentence vacated on other grounds, 494 U.S. 1023, 
108 L. Ed. 2d 604 (1990). Further, this Court has repeatedly noted that 
"a finding of first-degree murder based on theories of premeditation 
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and deliberation and of felony murder is significant." State v. Bone, 
354 N.C. 1, 22, 550 S.E.2d 482, 495 (2001), cert. denied, - US. -, 
152 L. Ed. 2d 231 (2002). 

In the present case, following an argument, defendant slapped 
the victim and struck the victim on the leg and face with a machete. 
The machete cut the back of the victim's head and caused her to 
bleed uncontrollably. When the victim screamed, defendant carried 
her to her bed, where he put the bedsheet in the victim's mouth and 
put his hands on her throat to keep her quiet. After the victim died, 
defendant attempted to burn the victim's body and the home. We note 
here this Court's oft-cited proviso that "[a] murder in the home 
'shocks the conscience, not only because a life was senselessly taken, 
but because it was taken [at] an especially private place, one [where] 
a person has a right to feel secure.' " State v. Adams, 347 N.C. 48, 77, 
490 S.E.2d 220, 236 (1997) (quoting State v. Brown, 320 N.C. 179, 
231, 358 S.E.2d 1, 34, cert. denied, 484 US. 970, 98 L. Ed. 2d 406 
(1987)) (alterations in original), cert. denied, 522 U.S. 1096, 139 
L. Ed. 2d 878 (1998). In sum, the facts of the present case clearly dis- 
tinguish this case from those in which this Court has held a death 
sentence disproportionate. 

We also compare this case with the cases in which this Court has 
found the death penalty to be proportionate. McCollum, 334 N.C. at 
244, 433 S.E.2d at 164. Although we review all cases in the pool of 
"similar cases" when engaging in our statutorily mandated duty of 
proportionality review, "we will not undertake to discuss or cite all of 
those cases each time we carry out that duty." Id.; accord State v. 
Gregory, 348 N.C. 203, 2 13, 499 S.E:.2d 753, 760, cert. denied, 525 U.S. 
952, 142 L. Ed. 2d 315 (1998). After thoroughly analyzing the present 
case, we conclude this case is more similar to cases in which we have 
found the sentence of death proportionate than to those in which we 
have found it disproportionate. 

Whether a sentence of death is "disproportionate in a particular 
case ultimately rest[s] upon the 'experienced judgments' of the mem- 
bers of this Court." State v. Green, 336 N.C. 142, 198, 443 S.E.2d 14, 
47, cert. denied, 513 U.S. 1046, 130 L. Ed. 2d 547 (1994). Therefore, 
based upon the characteristics of' this defendant and the crime he 
committed, we are convinced the sentence of death recommended 
by the jury and ordered by the trial court in the instant case is not 
disproportionate or excessive. 
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Accordingly, we conclude that defendant received a fair trial and 
capital sentencing proceeding, free from prejudicial error. The judg- 
ment and sentence entered by the trial court must therefore be left 
undisturbed. 

NO ERROR. 

STATE OF NORTH CAROLINA v. JAMES LEWIS MILLSAPS 

No. 210A01 

(Filed 20 December 2002) 

Homicide- first-degree murder-felony murder-premedita- 
tion and deliberation-failure to  submit second-degree 
murder-premeditation and deliberation convictions 
vacated-resentencing for one felony murder 

In a capital trial wherein defendant was found guilty of two 
counts of first-degree murder based on premeditation and delib- 
eration and felony murder of each victim, with the murder of the 
other victim as the underlying felony, and defendant was sen- 
tenced to death for each murder, the trial court erred by failing to 
instruct on second-degree murder as a lesser offense included 
within premeditated and deliberate murder, and defendant's con- 
victions based on premeditated and deliberate murders must be 
vacated. Accordingly, defendant's convictions for first-degree 
murder are validly based only on felony murder, the murder pro- 
viding the underlying felony in each case constitutes an element 
of that murder and merges into that murder conviction, judgment 
must be arrested on one of the murders, and defendant is 
awarded a new sentencing hearing at which only one felony mur- 
der will be submitted and the (e)(5) aggravating circumstance, 
that the murder was committed while defendant was engaged in 
the commission of any homicide, may not be considered. 
N.C.G.S. 5 15A-2000(e)(5). 

Appeal as of right pursuant to N.C.G.S. Q 7A-27(a) from judg- 
ments imposing sentences of death entered by DeRamus, J., on 22 
November 2000 in Superior Court, Wilkes County, upon jury verdicts 
finding defendant guilty of two counts of first-degree murder. Heard 
in the Supreme Court 11 September 2002. 
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Roy Cooper, Attorney General, by William 8. Crumpler, 
Assistant Attorney General, for the State. 

Staples Hughes, Appellate Defender, by Anne M. Gomez, 
Assistant Appellate Defender, jfor defendant-appellant. 

PARKER, Justice. 

Defendant James Lewis Millsaps was indicted on 31 January 2000 
for the first-degree murder of Rhoda Rousseau and of Lenna Lewis. 
He was tried capitally and was found guilty of first-degree murder on 
both counts based on premeditation and deliberation and felony mur- 
der of each victim, with the murder of the other victim as the under- 
lying felony. Following a capital sentencing proceeding, the jury 
recommended that defendant be sentenced to death for each 
murder, and the trial court entered judgment accordingly. 

The State's evidence tended to show that about 9:00 a.m. on 13 
January 2000, Lenna Lewis and Rhoda Rousseau went to the home of 
their brother, Harold Harris, and his wife, Elizabeth, on Camp Joe 
Harris Road in Wilkes County. Harold, an elderly man with a history 
of debilitating health problems, hald recently been discharged from 
the Veterans Administration Hospital and required substantial daily 
care from his family. With the help of Harold's sisters and defendant, 
Elizabeth tended to Harold's daily needs, such as bathing him, feed- 
ing him, transferring him from the bed to his wheelchair, changing his 
clothes, and administering his medications. However, as the demands 
of tending to Harold grew more taxing on the family, tension among 
family members became more palpable. 

When defendant arrived at the Harris home shortly after the 
sisters had arrived, he helped mow Harold from his bed to a wheel- 
chair. Although defendant was Elizabeth's great-nephew, he had 
been raised by Harold and Elizabeth as a son since childhood. 

At approximately 10:00 a.m., as members of the family started 
cleaning up from breakfast, defendant and Lenna went to her car for 
some trash bags. At the same time, Rhoda's daughter, Martenia Haley, 
who lived near the Harrises, heard Lenna exclaim in a frightened 
tone, "Don't. Please don't." Martenia then heard two gunshots. 
Elizabeth also heard a gunshot and went outside where she observed 
Lenna lying on the ground. When Elizabeth turned Lenna over, blood 
spewed onto Elizabeth's clothes. Elizabeth began screaming and ran 
to neighbors' homes seeking help. .Martenia arrived at the Harris res- 
idence about two minutes after hearing the gunshots and observed 
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Lenna lying on the ground in the yard. Defendant told Martenia that 
Rhoda was all right and that he had already called 911. As defendant 
stood three or four feet away from Martenia, he pointed the handgun 
at her and said, "I ought to shoot you too." 

Martenia's granddaughter, Kimberly Gibbs, also arrived at the 
scene shortly thereafter and was told by Elizabeth to check on 
Rhoda. Kimberly went into the house where she saw Harold sitting 
in his wheelchair. Harold was crying, and he told Kimberly that 
Rhoda had been shot and was lying on the other side of the kitchen 
counter. Kimberly then saw Rhoda lying on the kitchen floor; she was 
suffering from injuries to her hand and chest. The telephone receiver 
was lying on the kitchen counter. Kimberly called 911, told the dis- 
patcher to send an ambulance, and reported that defendant had shot 
her great-grandmother. In the emergency room at Wilkes County 
Regional Medical Center, Rhoda was conscious; and she stated that 
defendant was responsible for the shootsing. Rhoda's injuries required 
that she be transported to Wake Forest University Baptist Medical 
Center, where she died from the gunshot wounds. An autopsy per- 
formed on 21 January 2000 revealed a wound track indicating that the 
bullet first entered Rhoda's right wrist, continued through her wrist, 
and then passed through her right breast before lodging in her left 
back under the skin. 

Saundra Brooks, the first EMT responder at the scene, deter- 
mined that Lenna was already dead when she arrived. An autopsy 
was performed on 14 January 2000 and revealed three bullet wound 
tracks. Two bullets entered Lenna's back on the left side and exited 
the front portion of her neck. The bullet for the third track entered 
the left side of the victim's chest near her breast, crossed her body, 
and lodged under the skin on her right side. Lenna's death resulted 
from these wounds. The State Bureau of Investigation laboratory con- 
cluded that the bullets retrieved from both autopsies were fired from 
defendant's nine-millimeter semiautomatic pistol. 

Dr. George Corvin, a forensic psychiatrist, testified for defendant. 
Based on his interviews with and testing of defendant, Dr. Corvin was 
of the opinion that defendant suffered from delusions of a prosecu- 
tory nature. Dr. Corvin testified that defendant's psychosis would 
have grossly impaired his ability to plan purposefully and intention- 
ally with a full understanding of the nature and consequences of his 
acts and that defendant's ability to form the specific intent to kill was 
absent on that day. 
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On appeal defendant contencls that his constitutional rights 
under the Eighth and Fourteenth Amendments to the United States 
Constitution; Article I, Sections 1.9, 23, 24, and 27 of the North 
Carolina Constitution; and North Carolina common law were violated 
in that the trial court (i) erred in failing to submit second-degree mur- 
der as a possible verdict to the jury; (ii) erred in submitting two first- 
degree murder convictions for the jury's consideration at sentencing; 
and (iii) erred in submitting the (e)(5) aggravating circumstance, see 
N.C.G.S. 5 15A-2000(e)(5) (2001) (that the murder was committed 
while the defendant was engaged in the commission of any homi- 
cide). Defendant notes that the test:imony of Dr. Corvin supported the 
submission of second-degree murder and further notes that the trial 
court stated that if it were charging on premeditation and delibera- 
tion only, it would submit and instruct on the lesser-included offense 
of second-degree murder. Defendant also urges that as a consequence 
of the trial court's error in failing to submit second-degree murder, 
the first-degree murder  conviction,^ premised on premeditation and 
deliberation are invalid. Accordingly, defendant's convictions for 
first-degree murder are based solely on felony murder; hence, the 
murder providing the underlying felony in each case becomes an ele- 
ment of that murder and merges with that murder conviction, thereby 
entitling defendant to a new sentencing hearing at which he is sen- 
tenced for only one first-degree murder conviction based on felony 
murder, and the State is precluded from using the other murder con- 
viction to support the (e)(5) aggravating circumstance. 

The State acknowledges that if the trial court's failure to submit 
second-degree murder was error, then defendant's merger analysis 
under felony murder is correct. However, the State vigorously con- 
tends that the trial court's refusal to submit second-degree murder 
was not error. The State further urges that if this Court concludes 
that the failure to submit second-degree murder was error, then the 
remedy should be that defendant be given a new trial on first-degree 
premeditated and deliberate murder only at which the State would 
again have the opportunity to prove premeditation and deliberation, 
which if found by the jury would enable the State to have the (e)(5) 
aggravating circumstance submitteid to the jury during the sentencing 
proceeding. 

Based on these contentions, the issues before the Court as to 
these assignments of error are (i) whether the trial court committed 
error by failing to submit second-degree murder; and (ii) if so, what 
remedy is appropriate. 
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At the outset we note certain well-settled principles applicable to 
first-degree murder. The crime is first-degree murder. Premeditation 
and deliberation and felony murder are theories which the State may 
use, pursuant to N.C.G.S. Q 14-17, to convict a defendant of first- 
degree murder. However, a defendant is convicted of the crime, not 
of the theory. State v. Thomas, 325 N.C. 583, 593,386 S.E.2d 555, 561 
(1989). When a defendant is convicted of felony murder only, the 
underlying felony constitutes an element of first-degree murder and 
merges into the murder conviction. State v. Silhan, 302 N.C. 223,262, 
275 S.E.2d 450, 477 (1981), overruled on other grounds b y  State v. 
Sanderson, 346 N.C. 669, 488 S.E.2d 1:33 (1997). Consequently, if a 
defendant is convicted only of first-degree felony murder, the under- 
lying felony cannot be used as an aggravating circumstance at the 
sentencing proceeding, State v. Chewy, 298 N.C. 86, 113, 257 S.E.2d 
551, 567-68 (1979), cert. denied, 446 U.S. 941, 64 L. Ed. 2d 796 (1980); 
nor if convicted of the underlying felony can a defendant be sen- 
tenced separately for that felony, State v. Wilson, 345 N.C. 119, 122, 
478 S.E.2d 507, 510 (1996). However, if a defendant is convicted of 
first-degree murder on the basis of both premeditation and delibera- 
tion and felony murder, then premeditated and deliberate murder 
alone supports the conviction; the underlying felony for felony mur- 
der can be used as an aggravating circumstance at sentencing, State 
v. Silhan, 302 N.C. at 262, 275 S.E.2d at 478 (relying on State v. 
Goodman, 298 N.C. 1, 257 S.E.2d 569 (1979)); and the defendant can 
receive separate sentences for both the first-degree murder convic- 
tion and the conviction, if any, for the underlying felony supporting 
felony murder. State v. Wilson, 345 N.C. at 122, 478 S.E.2d at 510. 

The frequently quoted standard for deciding whether the trial 
court must instruct on and submit second-degree murder as a lesser- 
included offense of first-degree murder is as follows: 

The determinative factor is what the State's evidence tends to 
prove. If the evidence is sufficient to fully satisfy the State's bur- 
den of proving each and every element of the offense of murder 
in the first degree, including premeditation and deliberation, and 
there is no evidence to negate these elements other than defend- 
ant's denial that he committed the offense, the trial judge should 
properly exclude from jury consideration the possibility of a con- 
viction of second degree murder. 

State v. Strickland, 307 N.C. 274, 293, 298 S.E.2d 645, 658 (1983), 
overruled i n  part  on other grounds by  State v. Johnson, 317 N.C. 
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193, 344 S.E.2d 775 (1986). An instruction on a lesser-included 
offense must be given only if the evidence would permit the jury 
rationally to find defendant guilty of the lesser offense and to acquit 
him of the greater. State v. Conaway, 339 N.C. 487, 514, 453 S.E.2d 
824, 841, cert. denied, 516 U.S. 884, 133 L. Ed. 2d 153 (1995). In State 
v. Warren, the Court said: 

"It is a well established rule that when the law and evidence jus- 
tify the use of the felony-murder rule, then the State is not 
required to prove premeditation and deliberation, and neither is 
the court required to submit to ithe jury second-degree murder or 
manslaughter unless there is evidence to support it." 

292 N.C. 235, 242, 232 S.E.2d 419, 423 (1977) (quoting State v. 
Swift, 290 N.C. 383, 407, 226 S.E.2d 652, 669 (1976)), quoted in. 
State v. Wall, 304 N.C. 609, 620, 286 S.E.2d 68, 75 (1982). 

The application of this standard appears to have resulted in diver- 
gent lines of cases in the context cff felony murder. In one group of 
cases, the Court has simply found that, applying the applicable evi- 
dentiary standard, the evidence did not support submission of a 
lesser-included offense. See, e.g., State v. Williams, 343 N.C. 345, 471 
S.E.2d 379 (1996), cert. denied, 519 U.S. 1061, 136 L. Ed. 2d 618 
(1997); State v. Robinson, 342 N.C. 74, 463 S.E.2d 218 (1995), cert. 
denied, 517 U.S. 1197, 134 L. Ed. 2d 793 (1996); State v. Frye, 341 N.C. 
470, 461 S.E.2d 664 (1995), cert. denied, 517 U.S. 1123, 134 L. Ed. 2d 
526 (1996); State v. Zuniga, 320 N.C. 233, 357 S.E.2d 898, cert. 
denied, 484 U.S. 959, 98 L. Ed. 2d 384 (1987). Another group of cases 
suggests that if any evidence is presented to negate first-degree mur- 
der, then the jury must be instructed on the lesser-included offenses 
supported by the evidence. See, e.g., State v. Phipps, 331 N.C. 427, 
418 S.E.2d 178 (1992); State v. Thomas, 325 N.C. 583, 386 S.E.2d 555; 
State v. Williams, 284 N.C. 67, 199 S.E.2d 409 (1973). Yet another 
group of cases holds or suggests i n  dicta that if the evidence sup- 
ports a conviction based on felony murder, the failure to instruct on 
second-degree murder is not error or not prejudicial error. See, e.g., 
State v. Wilson, 354 N.C. 493, 556 S.E.2d 272 (2001); State v. 
Robinson, 342 N.C. 74,463 S.E.Zd 218; State v. Quick, 329 N.C. 1,405 
S.E.2d 179 (1991); State v. Vines, 31 7 N.C. 242, 345 S.E.2d 169 (1986); 
State v. Wall, 304 N.C. 609,286 S.E.2d 68; State v. Covington, 290 N.C. 
313, 226 S.E.2d 629 (1976). 

We begin our discussion by examining some of these cases. In 
State v. Thomas, 325 N.C. 583, 386 S.E.2d 555, the defendant was 
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indicted for first-degree murder and was tried on the basis of felony 
murder only with the underlying felony being the discharging of a 
firearm into an occupied structure in violation of N.C.G.S. § 14-34.1. 
The Court held that the failure to instruct on involuntary manslaugh- 
ter was error. The Court stated: 

Under North Carolina and federal law a lesser included offense 
instruction is required if the evidence "would permit a jury ra- 
tionally to find [defendant] guilty of the lesser offense and acquit 
him of the greater." Strickland, 307 N.C. at 286, 298 S.E.2d at 654, 
quoting Beck v. Alabama, 447 US. 625, 635,65 L. Ed. 2d 392,401 
(1980). The test is whether there "is the presence, or absence, of 
any evidence in the record which might convince a rational trier 
of fact to convict the defendant of a less grievous offense." State 
v. Wright, 304 N.C. 349,351,283 S.E.2d 502,503 (1981). Where the 
State's evidence is positive as to each element of the offense 
charged and there is no contradictory evidence relating to any 
element, no instruction on a lesser included offense is required. 
State v. Peacock, 313 N.C. 554, 330 S.E.2d 190 (1985). 

It is well settled that "a defendant is entitled to have all lesser 
degrees of offenses supported by the evidence submitted to 
the jury as possible alternative verdicts." State v. Palmer, 293 
N.C. 633, 643-44, 239 S.E.2d 406, 413 (1977). On the other 
hand, the trial court need not submit lesser included degrees 
of a crime to the jury "when the State's evidence is positive as 
to each and every element of the crime charged and there is 
no conflicting evidence relating to any element of the 
charged crime." 

State v. Dmmgold, 297 N.C. 267, 271, 254 S.E.2d 531, 533 (1979), 
quoting State v. Harvey, 281 N.C. 1, 13-14, 187 S.E.2d 706, 714 
(1972) (emphasis in original). Such conflicts may arise from evi- 
dence introduced by the State, State v. Hicks, 241 N.C. 156, 84 
S.E.2d 545 (1954), or the defendant. They may arise when only 
the State has introduced evidence. Peacock, 313 N.C. 554, 330 
S.E.2d 190; Williams, 284 N.C. 67, 199 S.E.2d 409. 

State v. Thomas, 325 N.C. at 594,386 S.E.2d at 561 (alteration in orig- 
inal). The dissent acknowledged that the defendant could have been 
entitled to have the lesser-included offense submitted if the first- 
degree murder charge had been submitted on the basis of both pre- 
meditated and deliberate murder and felony murder. Id. at 601-02, 
605-06, 386 S.E.2d at 565-66, 568 (Mitchell, J. (later C.J.), dissenting). 
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In State v. Quick, 329 N.C. 1, 405 S.E.2d 179, the defendant was 
found guilty of first-degree murder on the basis of premeditation and 
deliberation and felony murder and was also convicted of robbery 
with a dangerous weapon. Following the jury's recommendation, the 
trial court sentenced the defendant to death for the first-degree mur- 
der conviction; the trial court also arrested judgment on the armed 
robbery conviction. On appeal the defendant contended that he was 
entitled to a new trial in that the trial court erred by failing to instruct 
on second-degree murder. Addressing this issue, the Court quoted the 
applicable standard from State v. Strickland, 307 N.C. 274,298 S.E.2d 
645; noted that evidence from a State's witness tended to show 
absence of premeditation and deliberation; held that the assignment 
of error was without merit; and found no prejudicial error in the guilt- 
innocence phase of the defendant's trial, but awarded the defendant 
a new sentencing hearing for error under McKoy v. North Carolina, 
494 U.S. 433, 108 L. Ed. 2d 369 (1990). The Court stated, " '[Wlhere the 
law and the evidence justify the uzje of the felony murder rule, the 
State is not required to prove premeditation and deliberation . . . .' " 
State v. Quick, 329 N.C. at 28, 406 S.E.2d at 196 (quoting State v. 
Rinck, 303 N.C. 551, 565, 280 S.E.2d 912, 923 (1981)) (second alter- 
ation in original). The Court then noted that in Quick, as in State v. 
Covington, 290 N.C. 313, 226 S.E.2dl629, 

[all1 of the evidence tended to show that the murder of [the 
victim] was perpetrated during the course of an armed rob- 
bery. Such a killing is murder in the first degree and the trial 
judge was therefore not required to submit lesser included 
offenses to the jury for its consideration. 

[State v. Covington, 290 N.C.] at 346, 226 S.E.2d at 651. Stated 
another way, "[tlhere is no evidence that decedent was 
killed other than in the course of the commission of the felony" 
of armed robbery. State v. Rinck, 303 N.C. at 565, 280 S.E.2d 
at 923. 

State v. Quick, 329 N.C. at 28-29, 4015 S.E.2d at 196 (first, second, and 
fourth alterations in original). 

The next case to address the issue was State v. Phipps, 331 N.C. 
427, 418 S.E.2d 178, in which the defendant was convicted of first- 
degree murder on the basis of both premeditation and deliberation 
and felony murder with robbery with a dangerous weapon as the 
underlying felony for which the defendant was also convicted. Upon 
the jury's recommendation, the trial court sentenced the defendant to 
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life imprisonment for the first-degree murder conviction and also sen- 
tenced him for the robbery with a dangerous weapon conviction. On 
appeal this Court stated that "the jury could have concluded that 
defendant killed the victim with malice but without the premeditation 
and deliberation necessary for first-degree murder. It therefore was 
error for the trial court to refuse to instruct on second-degree mur- 
der." Id. at 459, 418 S.E.2d at 195. The Court held, however, that the 
defendant was not entitled to a new trial in that the jury based its ver- 
dict on both premeditation and deliberation and felony murder; and 
the conviction under the felony murder rule was without error. Id. 
The Court arrested judgment on the underlying felony. The dissent 
concluded that the defendant's evidence was insufficient to negate 
premeditation and deliberation. Id. at 461, 418 S.E.2d at 196-97 
(Meyer, J., dissenting). 

Most recently in State v. Wilson, 354 N.C. 493, 556 S.E.2d 272, the 
defendant was convicted of two counts of first-degree murder on the 
basis of both premeditation and deliberation and felony murder and 
was also convicted of robbery with a firearm and conspiracy to com- 
mit robbery with a firearm. The jury recommended life imprisonment 
for the murder convictions; and the trial court sentenced defendant to 
two consecutive sentences of life imprisonment, to forty years' 
imprisonment for the robbery with a firearm conviction, and to ten 
years' imprisonment for the conspiracy to commit robbery with a 
firearm conviction. On defendant's appeal this Court did not deter- 
mine whether the failure to instruct on second-degree murder was in 
fact error; but, relying on State v. Quick, 329 N.C. 1, 405 S.E.2d 179, 
the Court concluded that if it be assumed arguendo that the evidence 
was sufficient to permit a jury rationally to determine that the 
defendant acted without premeditation and deliberation, defendant 
would be entitled to a second-degree murder instruction "only if evi- 
dence also tended to show that the murder was not committed in the 
course of the commission of a felony." State v. Wilson, 354 N.C. at 
506, 556 S.E.2d at 281. After determining that the evidence would not 
permit a finding that the murder was not committed in the course of 
the commission of a felony, the Court concluded that "the trial court 
properly refused to instruct the jury on second-degree murder as a 
lesser-included offense to first-degree murder." Id. at 508, 556 S.E.2d 
at 282; see also State v. Robinson, 342 N.C. 74, 463 S.E.2d 218 (hold- 
ing, where the defendant had been sentenced to death, that the evi- 
dence was insufficient to constitute affirmative evidence tending to 
negate premeditation and deliberation, but noting, with citation to 
State v. Phipps, 331 N.C. 427, 418 S.E.2d 178, that even assuming 
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arguendo that the evidence was sucficient to negate premeditation 
and deliberation, the defendant was not prejudiced by the trial court's 
failure to instruct on second-degree murder in that the jury also 
found the defendant guilty of first-degree murder based on felony 
murder and the defendant would not be entitled to a new trial). 

Our examination of the above-cited cases discloses that the fol- 
lowing principles have evolved in our first-degree felony murder 
jurisprudence: (i) If the evidence of the underlying felony supporting 
felony murder is in conflict and the evidence would support a lesser- 
included offense of first-degree murder, the trial court must instruct 
on all lesser-included offenses supported by the evidence whether the 
State tries the case on both premeditation and deliberation and 
felony murder or only on felony murder. State v. Thomas, 325 N.C. 
583, 386 S.E.2d 555. (ii) If the State tries the case on both premedita- 
tion and deliberation and felony murder and the evidence supports 
not only first-degree premeditated and deliberate murder but also 
second-degree murder, or another lesser offense included within pre- 
meditated and deliberate murder, the trial court must submit the 
lesser-included offenses within premeditated and deliberate murder 
irrespective of whether all the evidence would support felony mur- 
der. State v. Phipps, 331 N.C. 427, 418 S.E.2d 178; State v. Wall, 304 
N.C. 609, 286 S.E.2d 68; see also Sfate v. Vines, 317 N.C. 242, 345 
S.E.2d 169 (holding that the failure to submit second-degree murder 
and involuntary manslaughter was not prejudicial error where the 
trial court submitted premeditation and deliberation, voluntary 
manslaughter, and felony murder; and the jury did not find premedi- 
tation and deliberation). (iii) If the evidence as to the underlying 
felony supporting felony murder is not in conflict and all the evidence 
supports felony murder, the trial coixt is not required to instruct on 
the lesser offenses included within premeditated and deliberate mur- 
der if the case is submitted on felony murder only. See State v. 
Covington, 290 N.C. 313, 226 S.E.2d 629. 

In the present case the State concedes that defendant's evidence 
supported submission of second-degree murder. However, relying on 
State v. Quick, 329 N.C. 1, 405 S.E.2d 179, and State v. Wilson, 354 
N.C. 493, 556 S.E.2d 272, the State argues that, notwithstanding this 
evidence, the trial court's failure to instruct on second-degree murder 
was not error in that the evidence would not permit a rational juror 
to find that defendant did not commit felony murder. The State's posi- 
tion is that irrespective of whether the jury found that defendant 
committed first-degree premeditated and deliberate murder or 
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second-degree murder, it would still have found felony murder; and 
defendant would thus be guilty of first-degree murder. 

The critical issue, however, is not whether the jury would have 
found felony murder, but rather whether defendant adduced any evi- 
dence negating premeditation and deliberation; if so, the trial court 
must instruct pn the lesser-included offenses supported by the evi- 
dence. See Stade v. Strickland, 307 N.C. at 293, 298 S.E.2d at 658. 
While the State may rely on the felony murder rule to support a con- 
viction for first-degree murder and is not required to submit premed- 
itated and deliberate murder to prove first-degree murder, if the trial 
court instructs on premeditated and deliberate murder, it must 
instruct on all lesser-included offenses within premeditated and 
deliberate murder supported by the evidence. See State v. Wall, 304 
N.C. at 620, 286 S.E.2d at 75. 

In its brief the State emphasizes State v. Wilson, 354 N.C. 493,556 
S.E.2d 272, and argues that State v. Phipps, 331 N.C. 427, 418 S.E.2d 
178, is distinguishable on the evidentiary strength of the felony for 
felony murder. However, from our review of these two cases, we find 
nothing suggesting that the evidentiary strength of the felony murder 
in one is stronger than in the other. In Phipps the Court held that "the 
jury could have concluded that defendant killed the victim with mal- 
ice but without the premeditation and deliberation necessary for 
first-degree murder. It therefore was error for the trial court to refuse 
to instruct on second-degree murder." State v. Phipps, 331 N.C. at 
459, 418 S.E.2d at 195. The Court then stated that the defendant was 
not entitled to a new trial because "the jury based its verdict on both 
premeditation and deliberation and the felony murder rule. 
Defendant's first-degree murder conviction under the felony murder 
rule is without error and is therefore upheld." Id. In Phipps no evi- 
dence suggested that the murder was committed other than in the 
perpetration of robbery with a dangerous weapon. Nothing in the 
opinion suggests that the defendant even challenged the robbery with 
a dangerous weapon conviction. In Wilson the defendant was 
attempting to commit armed robbery at the time of the murder. The 
defendant's contention was that he had abandoned the plan to com- 
mit armed robbery at the time his codefendant committed the rob- 
bery, and the defendant therefore could not be convicted of the 
crime. The Court noted the evidence demonstrating that the defend- 
ant had not abandoned the plan and was thus guilty of armed robbery 
by acting in concert. 
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The State does not attempt to distinguish State v. Phipps, 331 
N.C. 427, 418 S.E.2d 178, and State v. Quick, 329 N.C. 1, 405 S.E.2d 
179. Indeed, the two cases do not appear to be distinguishable. In 
both cases the defendant was convicted of premeditated and deliber- 
ate murder and felony murder with robbery with a dangerous weapon 
as the underlying felony, and in both cases the Court concluded that 
the evidence in the record negated premeditation and deliberation. 
In both cases the Court upheld the first-degree murder conviction 
based on felony murder. In Phipps the Court held the failure to 
instruct on second-degree murder to be error, though not error enti- 
tling defendant to a new trial, and arrested judgment on the robbery 
with a dangerous weapon conviction. In Quick the Court made no 
determination as to whether the failure to instruct on second-degree 
murder was error but merely held the assignment of error, that 
defendant was entitled to a new trial for the trial court's failure to 
instruct on second-degree murder, to be without merit. In this regard, 
to the extent the Court's statements in Wilson state that the Court in 
Quick indicated that the "trial court properly refused to instruct on 
second-degree murder," State v. Wilson, 354 N.C. at 506, 556 S.E.2d at 
281, those statements are disavowed. Given the lack of evidence 
negating premeditation and deliberation in Wilson, we do not deem 
that case to be controlling in the present case.l 

Based on the foregoing, we find merit in defendant's argument 
and hold that, given the evidence in this record, the trial court erred 
in failing to instruct on second-degree murder as a lesser offense 
included within premeditated and deliberate murder. Although a 
defendant is convicted of the crime of first-degree murder, not a the- 
ory, where the trial court instructs on both premeditated and deliber- 
ate murder and felony murder and where the evidence is sufficient to 
support submission of a lesser offense included within premeditated 
and deliberate murder, the trial court must instruct on the lesser- 
included offense. The State cannot have the benefit of a finding of 
premeditated and deliberate murder which the jury may or may not 
have found had it been properly instructed. Without a finding of pre- 
meditated and deliberate murder by the jury, defendant could have 
been sentenced only for a first-degree felony murder conviction. 
Defendant could not have been sentenced separately for the underly- 

1. In Wilson the defendant testified that he did not consider running away when 
the clerk pulled a gun during the robbery attempt. Defendant further stated: "[Wlhen- 
ever I saw the gun, I was going to shoot back." Moreover, defendant shot at the clerk, 
and after the clerk ducked behind the counter, shot at the clerk again when the clerk 
reappeared. State v. Wilson, 354 N.C. at 501-02, 556 S.E.2d at 279. 
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ing felony, State v. Wilson, 345 N.C. at 122, 478 S.E.2d at 510; and the 
underlying felony could not have been used as evidence to support an 
aggravating circumstance, State v. Cherry, 298 N.C. at 113,257 S.E.2d 
at 567-68. Inasmuch as this error affected the capital sentencing pro- 
ceeding including the submission of the (e)(5) aggravating circum- 
stance, we further conclude that the trial court's error in failing to 
instruct on the lesser offenses included within premeditated and 
deliberate murder was prejudicial. See State v. Irwin, 304 N.C. 93, 
107, 282 S.E.2d 439, 449 (1981) (holding that if a reasonable pos- 
sibility exists that the erroneous submission of an aggravating cir- 
cumstance tipped the scales in the jury's determination that the 
aggravating circumstances were "sufficiently substantial" to justify 
imposition of the death sentence, the test for prejudicial error has 
been met). Accordingly, we must now decide the appropriate remedy 
for this error. 

Defendant contends that his first-degree murder convictions are 
validly based only on felony murder and that under State v. Phipps, 
331 N.C. 427, 418 S.E.2d 178, the proper remedy is for the Court to 
arrest judgment on one of the murders and award defendant a new 
sentencing hearing at which only one murder conviction would be 
submitted and the (e)(5) aggravating circumstance, that the murder 
was committed while the defendant was engaged in the commis- 
sion of any homicide, could not be considered. The State argues 
that since the evidence was sufficient to submit premeditated and 
deliberate murder and since defendant does not contest his first- 
degree murder convictions based on felony murder, the Court 
should grant a new trial on the issue of premeditated and deliberate 
murder only so that if the new jury finds defendant guilty based on 
premeditation and deliberation, the State can have the (e)(5) 
aggravating circumstance submitted at the sentencing proceeding. In 
support of its position, the State argues that this error is an instruc- 
tional error, thereby making this case distinguishable from State v. 
Reese, 319 N.C. 110, 353 S.E.2d 352 (1987), overruled on other 
grounds by State v. Barnes, 345 N.C#. 184, 481 S.E.2d 44, cert. 
denied, 522 US. 876, 139 L. Ed. 2d 134 (1997), and cert. denied, 
523 U.S. 1024, 140 L. Ed. 2d 473 (1998), in which the Court, holding 
that the evidence was insufficient to support submission of pre- 
meditated and deliberate murder and that the underlying felony 
merged with the murder for purposes of felony murder and could not 
be used as an aggravating circumstance, awarded the defendant a 
new sentencing hearing. 
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Although a life case, this Court's discussion in State v. 
Blankenship, 337 N.C. 543,447 S.E.2d 727 (1994), overruled o,n o t h e ~  
grounds by State v. Barnes, 345 N.C. 184, 481 S.E.2d 44, is instruc- 
tive. In Blankenship the Court stated: 

Ordinarily a trial error c'ommitted in jury instructions 
would warrant a new trial on the issue affected by the instruc- 
tions. Defendant, however, has lbeen properly convicted of first- 
degree murders on a felony-murder theory. "Premeditation and 
deliberation is one theory by which one may be convicted of first- 
degree murder; felony murder is another such theory. Criminal 
defendants are not convicted or acquitted of theories; they are 
convicted or acquitted of crimes;." State v. momas, 325 N.C. 583, 
593, 386 S.E.2d 555, 560-61 (1989). Because defendant has 
been duly convicted of first-degree murders on a theory unaf- 
fected by the instructional error, we think it unnecessary, if not a 
violation of constitutional double jeopardy, to retry defendant for 
the same murders on the the'ory which was affected by the 
instructional error. 

The result is that the two verdicts against defendant for first- 
degree murder on the theory of felony murder are without error 
and are left undisturbed. Because we are sustaining defendant's 
convictions of first-degree mur'der only on a felony-murder the- 
ory, with kidnapping as the underlying felony, the kidnapping 
convictions merge with the murder convictions; and defendant 
may not be separately sentenced for kidnapping. State v. 
Gardner, 315 N.C. 444, 450-60, 340 S.E.2d 701, 706-12 (1986); 
State v. Silhan, 302 N.C. 223, 261-62, 275 S.E.2d 450, 477 (1981). 
Accordingly, we arrest judgment on defendant's two convictions 
for kidnapping. 

State v. Blakenship, 337 N.C. at 563, 447 S.E.2d at 739 (footnote omit- 
ted); cf. State v. Wilson, 345 N.C. 1119, 478 S.E.2d 507 (vacating ver- 
dicts based on premeditated and deliberate murder where the trial 
court did not instruct on acting in concert and the evidence would 
not support premeditated and deliberate murder as to the defendant's 
actions alone and arresting judgment on the underlying felony of rob- 
bery with a firearm supporting the defendant's convictions based on 
felony murder). 

In Blankenship the Court obseilved in a footnote that the defend- 
ant did not seek a new trial on the murder charge but asked that the 
verdict of guilty based on premeditation and deliberation be set 
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aside. State v. Blankenship, 337 N.C. at 563 n.2, 447 S.E.2d at 739 n.2. 
Similarly, in this case defendant does not challenge his convictions 
based on felony murder but challenges only the convictions premised 
on premeditated and deliberate murder. Our research discloses no 
case, and the State has cited the Court, to none, where the defendant 
has been convicted of first-degree murder on both theories and this 
Court upon a finding of error only in the defendant's conviction for 
premeditated and deliberate murder has ordered a new trial. The 
Court has consistently upheld the first-degree felony murder convic- 
tion, arrested judgment on the underlying felony, and either let the 
life sentence stand or awarded a new sentencing hearing. State v. 
Wilson, 345 N.C. 119, 478 S.E.2d 507; State v. Blankenship, 337 N.C. 
543, 447 S.E.2d 727; State v. Phipps, 331 N.C. 427, 418 S.E.2d 178; 
State v. Reese, 319 N.C. 110,353 S.E.2d 352. On this point we note that 
in State v. Quick, 329 N.C. 1, 405 S.E.2d 179, the trial court had 
arrested judgment on the robbery with a dangerous weapon convic- 
tion which was the underlying felony for felony murder, and the 
record reflects that this conviction was not used to support an aggra- 
vating circumstance at sentencing; this Court awarded a new sen- 
tencing hearing based on error under McKoy v. North Carolina, 494 
U.S. 433, 108 L. Ed. 2d 369. 

Consistent with our prior holdings, we conclude that defendant's 
first-degree murder convictions based on premeditated and deliber- 
ate murder should be vacated. Defendant has not challenged his 
felony murder convictions, and they remain undisturbed; but for 
sentencing purposes the felony murder conviction for the death of 
Lenna Lewis in case number 00CRS334 merges into defendant's 
felony murder conviction for the death of Rhoda Rousseau in case 
number 00CRS559; judgment for the felony murder conviction in case 
number 00CRS334 is arrested; and defendant is awarded a new 
capital sentencing proceeding in case number 00CRS559. 

Inasmuch as defendant's convictions for felony murder are 
upheld, the Court deems it unnecessary to address defendant's 
remaining assignments of error. 

NO. 00CRS334, CONVICTION OF FIRST-DEGREE MURDER 
ON BASIS OF PREMEDITATION AND DELIBERATION VACATED; 
NO ERROR IN CONVICTION OF FIRST-DEGREE MURDER ON 
BASIS OF FELONY MURDER; FIRST-DEGREE FELONY MURDER- 
JUDGMENT ARRESTED. 
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NO. 00CRS559, CONVICTION OF FIRST-DEGREE MURDER 
ON BASIS OF PREMEDITATION AND DELIBERATION VACATED; 
NO ERROR IN CONVICTION OF FIRST-DEGREE MURDER 
ON BASIS OF FELONY MURDER; FIRST-DEGREE FELONY MUR- 
DER-JUDGMENT VACATED AND REMANDED FOR NEW CAPITAL 
SENTENCING PROCEEDING. 

LIBERTY MLJTUAL INSURANCE CO. v. JUDY BASS PENNINGTON 
ANI) RICK PENNINGTON 

No. 18511A01 

(Filed 20 Deceimber 2002) 

1. Insurance- automobile-UIM-notification-statute of 
limitations 

Under N.C.G.S. Q 20-279.2 I (b)(4), there is no requirement 
that a UIM carrier be notified (of a claim within the limitations 
period applicable to the underllying tort action. The language of 
the statute is clear, and nothing therein suggests that the notifi- 
cation requirement is subject to the statute of limitations. 

2. Insurance- automobile-UIM-statute of limitations- 
action deriving from tort rather than statute 

The limitations period for actions on statutory liabilities does 
not apply to defendant's claim for UIM coverage because the car- 
rier's liability derives from that of the tortfeasor. 

3. Insurance- automobile-UIM-failure to notify carrier of 
claim-good faith-material prejudice-issues of fact 

The trial court erred by granting summary judgment for plain- 
tiff in an action to determine lJIM coverage where the issue of 
whether defendants are barred through failure to comply with 
notice provisions of the policy is not ripe. There were issues of 
fact as to whether defendants acted in good faith in failing to 
promptly notify plaintiff of the UIM claim and whether there was 
material prejudice to plaintiff's ability to investigate and defend 
the claim. 

On writ of certiorari pursuant to N.C.G.S. Q 7A-32(b) of a unani- 
mous decision of the Court of Appeals, 141 N.C. App. 495, 541 S.E.2d 
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503 (2000), reversing and remanding an order for summary judgment 
entered 24 August 1999 by Farmer, J., in Superior Court, Wake 
County. Heard in the Supreme Court 16 October 2001. 

Cranfill, Sumner & Hartzog, L.L.I?, by  Edward C. LeCarpentier 
111, for plaintiff-appellant. 

Th~rn~pson, Smyth & Cioffi, L.L.l?, by  Theodo,re B. Smyth; and 
Pipkin, Knott, Clark and Berger, LLP, by Joe T. Knott, III, for 
defendant-appellees. 

BUTTERFIELD, Justice. 

Plaintiff Liberty Mutual Insurance Company instituted this action 
for declaratory judgment seeking an affirmation that the insurance 
policy issued to defendants Judy and Rick Pennington afforded 
defendants no underinsured motorist (UIM) coverage for injuries 
arising out of an automobile accident involving Judy Pennington and 
an underinsured motorist. The underlying facts are as follows: Judy 
Pennington and her daughter, Christy, were injured on 9 December 
1993, when a truck driven by Clee Earp and owned by Blackburn 
Logging Company caused Judy's vehicle to collide with other vehi- 
cles. At the time of the accident, defendants were insured under an 
automobile liability policy issued by plaintiff, which provided UIM 
coverage pursuant to the provisions of N.C.G.S. 3 20-279.21(b)(4). 

On 5 June 1996, the Penningtons brought an action against Earp 
and Blackburn Logging (collectively, the tortfeasors) to recover dam- 
ages for personal injuries sustained in the 9 December 1993 accident. 
The case underwent court-ordered mediation on 10 December 1997, 
at which time the Penningtons learned for the first time that 
$25,000/$50,000 were the limits of liability on the policy covering 
Blackburn Logging. The parties thereafter reached a tentative medi- 
ated settlement agreement wherein the tortfeasors' insurance 
provider agreed to tender its policy limits. However, immediately fol- 
lowing the mediation, the Penningtons notified Liberty Mutual that 
they intended to seek coverage under their $50,000/$100,000 UIM pol- 
icy because the liability limits under the tortfeasors' policy were 
insufficient to fully compensate the Penningtons for their damages. 
Prior to that time, the Penningtons had not informed Liberty Mutual 
of their personal injury action against the tortfeasors. 

On 22 December 1997, the Penningtons' attorney sent written 
notice of the proposed settlement agreement to Liberty Mutual. 
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Liberty Mutual chose not to review the settlement documents or to 
advance $25,000 to the Penningtons in order to preserve its subroga- 
tion rights under N.C.G.S. Q 20-27921(b)(4). Instead, Liberty Mutual 
sought to avoid the Penningtons' UIM claim on the ground that notice 
thereof was untimely. 

Plaintiff Liberty Mutual filed this action on 29 May 1998 request- 
ing a judicial declaration that it was not required to provide UIM cov- 
erage to defendants because of their failure to comply with the notice 
provisions of the policy and to notify plaintiff of the UIM claim prior 
to the expiration of the three-year statute of limitations period set 
forth in N.C.G.S. 8 1-52. Plaintiff and defendants filed cross-motions 
for summary judgment, and by order dated 24 August 1999, the trial 
court entered summary judgment for plaintiff. Specifically, the trial 
court concluded "that there is no genuine issue as to any material 
fact, which was specifically stipulated to by the parties during the 
hearing" and "that plaintiff . . . is entitled to judgment as a matter of 
law, declaring that its policy affords no underinsured motorist cover- 
age for the (9 December 19931 accident." 

Defendants appealed to the Court of Appeals, which unanimously 
reversed the entry of summary judgment by the trial court. The Court 
of Appeals held that N.C.G.S. 3 20-279.21(b)(4) did not require an 
insured to notify her carrier of a claim for UIM coverage within the 
three-year statute of limitations applicable to the tortfeasor. The 
Court of Appeals further concluded that there remained issues of fact 
as to whether plaintiff was entitled to deny UIM coverage to defend- 
ants based on their failure to adhere to the notification provisions 
contained in the policy. Plaintiff then petitioned this Court for writ of 
certiorari to review the decision of the Court of Appeals, which we 
allowed on 3 May 2001. 

[I] Before proceeding to plaintiff':; arguments, we think it useful to 
outline some predominant features of the North Carolina Motor 
Vehicle Safety and Financial Responsibility Act (commonly re- 
ferred to as the Financial Responsibility Act), of which N.C.G.S. 
5 20-279.2l(b)(4) is a part. As this Court recognized in Sutton v. 
Aetna Cas. & Sur. Co., 325 N.C. 269, 265, 382 S.E.2d 759, 763 (1989), 
"[tlhe avowed purpose of the Financial Responsibility Act . . . is to 
compensate the innocent victiins of financially irresponsible 
motorists." The Act is remedial in nature and is "to be liberally con- 
strued so that the beneficial purpose intended by its enactment may 
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be accomplished." Id. The purpose of the Act, we have said, "is 
best served when [every provision of the Act] is interpreted to pro- 
vide the innocent victim with the fullest possible protection." 
Proctor v. N.C. Farm Bureau Mut. I m .  Co., 324 N.C. 221, 225, 376 
S.E.2d 761, 764 (1989). 

Plaintiff contends that, pursuant to N.C.G.S. Q 20-279.2 l(b)(4), 
defendants had an obligation to notify plaintiff of their claim for 
UIM coverage within the three-year statute of limitations pre- 
scribed for personal injury actions, N.C.G.S. Q 1-52(16) (1993) 
(amended 1996). Failure to do so, plaintiff argues, precluded defend- 
ants from recovering UIM benefits. The notification provision of 
N.C.G.S. 8 20-279.21(b)(4) reads, in pertinent part, as follows: 

A party injured by the operation of an underinsured highway 
vehicle who institutes a suit for the recovery of moneys for those 
injuries and in such an amount that, if recovered, would support 
a claim under underinsured motorist coverage shall give notice 
of the initiation of the suit  to the underinsured motorist 
inmwer as well as to the insurer providing primary liability cov- 
erage upon the underinsured highway vehicle. Upon receipt of 
notice, the underinsured motorist insurer shall have the right to 
appear in defense of the claim without being named as a party 
therein, and without being named as a party may participate in 
the suit as fully as if it were a party. 

N. C.G.S. Q 20-279.2 l(b)(4), para. 4 (1993) (amended 1997) (emphasis 
added). The issue of whether notice of a UIM claim must be given 
within the statute of limitations governing the underlying tort action 
is one not previously considered by this Court. Resolution of this 
issue depends upon our construction of the notice requirement of 
N.C.G.S. Q 20-279.21(b)(4). We set about this task pursuant to well- 
defined tenets of statutory interpretation. 

The primary goal of statutory construction is to effectuate the 
purpose of the legislature in enacting the statute. Woodson v. 
Rowland, 329 N.C. 330, 338, 407 S.E.2d 222, 227 (1991); Sutton, 325 
N.C. at 265, 382 S.E.2d at 763. "The legislative purpose of a statute is 
first ascertained by examining the statute's plain language." Correll v. 
Division of Soc. Sews., 332 N.C. 141, 144, 418 S.E.2d 232,235 (1992). 

1. N.C.G.S. § 20-279.21 and N.C.G.S. $ 1-52 have been amended since the accident 
giving rise to this action. However, for purposes of this opinion, all references will be 
to the 1993 versions of the statutes, which were in effect at  the time of the 9 Dece~nber 
1993 accident. 



IN THE SUPRElME COURT 575 

LIBERTY MUT. INS. CO. v. PENNINGTON 

(356 N.C. 57.1 (2002)] 

" 'Where the language of a statute is clear and unambiguous, there 
is no room for judicial construction[,] and the courts must give 
[the statute] its plain and definite meaning, and are without 
power to interpolate, or superimpose, provisions and limitations 
not contained therein.' " State v. Camp, 286 N.C. 148, 152, 209 
S.E.2d 754, 756 (1974) (quoting 7 Strong's North Carolina Index 2d 
Statutes 3 5 (1968)). 

With these principles in mind, we conclude that under N.C.G.S. 
$ 20-279.21(b)(4), there is no requ~rement that the UIM carrier be 
notified of a claim within the limitations period applicable to the 
underlying tort action. The language of the statute is clear, and noth- 
ing therein suggests that the notification requirement is subject to a 
statute of limitations. To the contrary, the statute merely directs the 
insured to "give notice of the initiation of the suit to the underinsured 
motorist insurer." N.C.G.S. # 20479.2 1(b)(4), para. 4 (emphasis 
added). The statute does not prescrjbe the type of notice, the content 
of the notice, or the method by which it is to be executed. The statute 
is similarly devoid of any particulars as to the time within which 
notice to the insurer must be provided. Given the lack of direction 
and specificity of N.C.G.S. $ 20-27!2.21(b)(4) regarding the notifica- 
tion requirement, we cannot conclude that the failure to provide such 
notice within the statute of limitahons applicable to the underlying 
tort action operates to bar recovew of UIM benefits. 

Plaintiff notes, nonethel~?ss, that under N.C.G.S. 
# 20-279.21(b)(4), the UIM carrier shall, upon receiving notice, 
have "the right to appear in defense of theclaim" and to "participate 
in the suit as fully as if it were a party." Id. Plaintiff argues that "full" 
participation is impossible without prompt notice of the suit; there- 
fore, the legislature must have intended to require that notice be 
given within the limitations period for the underlying action. Again, 
we do not believe that such a construction follows from a plain read- 
ing of N.C.G.S. # 20-279.21(b)(4). The statute simply affords the 
insurer the right to choose to fully participate in the underlying 
action at such time as the insurer receives notice of the suit. Contrary 
to plaintiff's contention, we find n'othing in the aforementioned lan- 
guage to suggest that the insured is obligated to notify the UIM car- 
rier of a claim within the statute of limitations applicable to the 
underlying action. 

A comparison of the language of N.C.G.S. 3 20-279.21(b)(4) to 
that of N.C.G.S. Q 20-279.21 (b)(3), which applies to uninsured 
motorist (UM) coverage, lends support to the construction we adopt 
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here. Under N.C.G.S. § 20-279.21(b)(3), all liability insurance policies 
are subject to the following: 

A provision that the insurer shall be bound by a final judgment 
taken by the insured against an uninsured motorist if the insurer 
has been served wi th  copy of summons, complaint or other 
process in the action against the uninsured motorist by registered 
or certified mail, return receipt requested, or in any manner pro- 
vided by law . . . . The insurer, upon being sewed as herein pro- 
vided, shall be a party to the action between the insured and the 
uninsured motorist though not named in the caption of the 
pleadings and may defend the suit in the name of the uninsured 
motorist or in its own name. The insurer, upon being served 
wi th  copy of summons, complaint or other pleading, shall have 
the t ime allowed by statute in which to answer, demur or oth- 
erwise plead (whether the pleading i s  v e ~ f i e d  or not) to the 
summons, complaint or other process served upon i t .  The con- 
sent of the insurer shall not be required for the initiation of suit 
by the insured against the uninsured motorist: Provided, how- 
ever, no action shall be initiated by the insured until 60 days fol- 
lowing the posting of notice to the insurer at the address shown 
on the policy or after personal delivery of the notice to the 
insurer or it,s agent setting forth the belief of the insured that the 
prospective defendant or defendants are uninsured motorists. 

N.C.G.S. 5 20-279.21 (b)(3)(a) (emphasis added). 

The differences betw6en the two notification provisions is a clear 
indication that the legislature did not intend them to be given the 
same construction. N. C.G.S. § 20-279.2 1 (b)(3) unequivocally requires 
that the UM carrier be served with a copy of the summons and com- 
plaint in order to be bound by a judgment against the uninsured 
motorist. Subsection (b)(3) further directs that upon service of 
process, the UM carrier shall become a party to the suit and shall 
have the time allowed by statute to file responsible pleadings. In 
sharp contrast, N.C.G.S. 8 20-279.21(b)(4) does not specify the form, 
substance, or manner of the notice to be given the UIM carrier. 
Moreover, subsection (b)(4) does not mandate that the insurer 
become a party, but merely affords the insurer the option of full par- 
ticipation in the suit upon receipt of the notice. These key distinc- 
tions, we believe, illustrate the legislature's intent not to subject the 
notice provision of N.C.G.S. § 20-279.21(b)(4) to the applicable tort 
statute of limitations. Thus, we hold that defendants' claim for UIM 
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benefits was not barred by the three-year statute of limitations set 
out in N.C.G.S. 5 1-52(16). 

Furthermore, we believe that our interpretation of N.C.G.S. 
5 20-279.21(b)(4) is consistent with the remedial purpose of the 
Financial Responsibility Act and mirrors the characteristic differ- 
ences between UM and UIM coverage. In the situation where a tort- 
feasor has no liability insurance coverage, the injured insured's UM 
carrier generally would be the only insurance provider exposed to lia- 
bility for the insured's claim for damages. As such, it follows that the 
UM proklder need be made a party to the suit and be served with a 
copy of the summons and complaint within the statute of limitations 
governing the underlying tort. The same is not true of the UIM carrier, 
which would become answerable for the insured's injuries only when 
the limits of the tortfeasor's liability coverage have been exhausted. 
See N.C.G.S. 5 20-279.21(b)(4), para. 1 ("Underinsured motorist cov- 
erage is deemed to apply when, by reason of payment of judgment or 
settlement, all liability bonds or insurance policies providing cover- 
age for bodily injury caused by the ownership, maintenance, or use of 
the underinsured highway vehicle have been exhausted."). In such a 
situation, the tortfeasor's liability carrier would be the party primar- 
ily responsible for defending the action brought by the injured 
insured. Thus, so long as the action against the tortfeasor is filed 
within the applicable statute of limitations, the insured's failure to 
notify her UIM carrier within the limitations period should not, with- 
out more, preclude her recovery of [JIM benefits. This construction, 
we conclude, "provide[s] the innocent victim with the fullest possible 
protection." Proctor, 324 N.C. at 225 376 S.E.2d at 764. 

[2] Plaintiff argues, in the alternative, that defendants' claim for 
UIM benefits is barred for failure to comply with the three-year 
statute of limitations applicable to liabilities "created by statute," 
N.C.G.S. D 1-52(2). This Court, however, rejected an analogous argu- 
ment in Br-own v. Lumbermens M L ~ .  Cas. Co., 285 N.C. 313, 204 
S.E.2d 829 (1974). 

In B~oum,  the plaintiff's intestate died as a result of an accident 
involving an uninsured motorist. The plaintiff did not file a cause of 
action against the tortfeasor (the uninsured motorist) within the two- 
year statute of limitations for wrongful death actions. However, 
within three years of the accident, the plaintiff instituted an action 
against his intestate's UM carrier to recover damages for the wrong- 
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ful death of the intestate. The plaintiff claimed that the action was 
timely filed because the three-year limitations period for contract 
actions controlled the UM claim. This Court disagreed, stating that 
the "[pllaintiff's right to recover against his intestate's insurer under 
the uninsured motorist endorsement is derivative and conditional." 
Id. at 319, 204 S.E.2d at 834 (emphasis added). Further, we explained 
"that despite the contractual relation between plaintiff insured and 
defendant insurer, this action is actually one for the tort allegedly 
committed by the uninsured motorist." Id. Therefore, we held that 
the three-year contract statute of limitations did not apply and that 
the plaintiff's claim against the UM carrier was barred by the two- 
year statute of limitations applicable to wrongful-death actions. 

The same reasoning applies to the case sub judice. This Court 
has recognized that, like the UM carrier, the UIM carrier's liability 
derives from that of the tortfeasor. Silvers v. Horace Mann Ins. Co., 
324 N.C. 289, 294, 378 S.E.2d 21, 25 (1989); see also Buchanan v. 
Buchanan, 83 N.C. App. 428,430,350 S.E.2d 175, 177 (1986) (holding 
that UIM carrier discharged as a matter of law, given derivative 
nature of carrier's liability, where plaintiff-insured executed release 
of claims against tortfeasor), disc. rev. denied, 319 N.C. 224, 353 
S.E.2d 406 (1987). Thus, although plaintiff's liability to defendants 
arises, in part, from N.C.G.S. $ 20-279.21(b)(4), "this action is actually 
one for the tort allegedly committed by the [underinsured] motorist." 
Brown, 285 N.C. at 319, 204 S.E.2d at 834. Therefore, the limitations 
period for actions on statutory liabilities does not apply to defend- 
ants' claim for UIM coverage. 

[3] Next, we consider plaintiff's claim that defendants forfeited their 
right to recover UIM benefits based on their failure to adhere to the 
explicit notice requirements of the policy. In pertinent part, the pol- 
icy provides that the UIM claimant must "[plromptly send [plaintiff] 
copies of the legal papers if a suit is brought." Further, the policy pro- 
vides that "[a] suit may not be brought by an insured until 60 days 
after that person notifies [plaintiff] of their [sic] belief that the 
prospective defendant is an uninsured[/underinsured] motorist." 
Plaintiff, therefore, contends that the trial court was correct in 
awarding summary judgment to plaintiff and that the Court of 
Appeals erred in reversing the ruling of the trial court. 

Summary judgment is an appropriate disposition only "if the 
pleadings, depositions, answers to interrogatories, and admissions on 
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file, together with the affidavits, if any, show that there is no genuine 
issue as to any material fact and that any party is entitled to a judg- 
ment as a matter of law." N.C.G.S. § 1A-1, Rule 56(c) (2001). The pur- 
pose of the rule is to avoid a formal trial where only questions of law 
remain and where an unmistakable weakness in a party's claim or 
defense exists. Dalton v. Camp, 353 N.C. 647,650,548 S.E.2d 704,707 
(2001). This Court has recognized that deciding what constitutes a 
bona fide issue of material fact is seldom an easy task. DeWitt v. 
Eveready Battery Co., 355 N.C. 672. 681, 565 S.E.2d 140, 146 (2002); 
Marcus Bros. Textiles, Inc. v. Price Waterhouse, LLP, 350 N.C. 214, 
220, 513 S.E.2d 320, 325 (1999). Nonetheless, we have instructed that 
"an issue is genuine if it is supported by substantial evidence," 
DeWitt, 355 N.C. at 681,565 S.E.2d at 146, which is that amount of rel- 
evant evidence necessary to persuade a reasonable mind to accept a 
conclusion, id. Further, we have said that "[aln issue is material if the 
facts alleged would constitute a legal defense, or would affect the 
result of the action, or if its resolution would prevent the party 
against whom it is resolved from prevailing in the action." Koontz v. 
City of Winston-Salem, 280 N.C. 513, 518, 186 S.E.2d 897, 901 (1972). 

The party seeking summary judgment bears the initial burden of 
demonstrating the absence of a genuine issue of material fact. 
DeWitt, 355 N.C. at 681, 565 S.E.2d at 146. If the movant successfully 
makes such a showing, the burden then shifts to the nonmovant to 
come forward with specific facts es1,ablishing the presence of a gen- 
uine factual dispute for trial. Lowe v. Bradford, 305 N.C. 366, 369-70, 
289 S.E.2d 363, 366 (1982). "When considering a motion for summary 
judgment, the trial judge must view i,he presented evidence in a light 
most favorable to the nonmoving party." Dalton, 353 N.C. at 651, 548 
S.E.2d at 707. "All inferences of fitct must be drawn against the 
movant and in favor of the nonmcwant." Roumillat v. Simplistic 
Enters., Inc., 331 N.C. 57, 63, 414 S.E.2d 339, 342 (1992). Moreover, 
the duty of the trial court in considering a motion for summary judg- 
ment is strictly confined to determining whether genuine issues of 
material fact exist and does not extend to resolving such issues. 
Aljord v. Shaw, 327 N.C. 526,539,398 S.E.2d 445,452 (1990); Ward v. 
Durham Life Ins. Co., 325 N.C. 202, 209, 381 S.E.2d 698, 702 (1989). 
In short, the court's function at this juncture is to find factual issues, 
not to decide them. Aljord, 327 N.C. at 539, 398 S.E.2d at 452; Ward, 
325 N.C. at 209, 381 S.E.2d at 702. 

In Great Am. Ins. Co. v. C.G. Tate Constr. Co., 303 N.C. 
387, 399, 279 S.E.2d 769, 776 (1!)81), this Court articulated a 
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three-pronged test for determining whether late notice to an in- 
surer bars recovery: 

When faced with a claim that notice was not timely given, the 
trier of fact must first decide whether the notice was given as 
soon as practicable. If not, the trier of fact must decide whether 
the insured has shown that he acted in good faith, e.g., that he 
had no actual knowledge that a claim might be filed against him. 
If the good faith test is met the burden then shifts to the insurer 
to show that its ability to investigate and defend was materially 
prejudiced by the delay. 

In the instant case, defendants concede that they did not notify plain- 
tiff of the claim for UIM coverage as soon as practicable. Therefore, 
we proceed to the second prong of the Tate analysis-whether 
defendants' failure to timely notify plaintiff was in good faith. 

Defendants' evidence tended to show that they did not promptly 
notify plaintiff of the underlying tort action or their claim for UIM 
coverage because they simply did not know that the at-fault motorist 
was underinsured. Defendants presented evidence that they first 
became aware of their potential UIM claim during the mediation con- 
ference on 10 December 1997, when Blackburn Logging's liability 
insurer informed defendants for the first time that its liability limits 
were $25,000/$50,000. Realizing that these limits were inadequate to 
fully compensate them for their damages, defendants immediately 
notified plaintiff of their intent to seek coverage under the UIM pro- 
visions of defendants' liability policy. 

Plaintiff, on the other hand, contends that defendants can have 
no "good faith" excuse for failing to ascertain the logging company's 
liability limits at the outset of the underlying tort litigation. Plaintiff 
notes that under N.C.G.S. Q 1A-1, Rule 26(b)(2), defendants were en- 
titled to discover, and should have discovered, the logging company's 
liability insurance policy. In view of this conflicting evidence, we find 
there to be a genuine issue of fact as to whether defendants acted in 
good faith in failing to promptly notify plaintiff of the UIM claim. 
Moreover, we note that "summary judgment is rarely appropriate in 
actions . . . in which the litigant's state of mind, motive, or subjective 
intent is an element of plaintiff's claim." Dobson v. Harris, 352 N.C. 
77, 87, 530 S.E.2d 829, 837 (2000). 

We turn next to the third prong of the Tate test-whether the 
delay materially prejudiced plaintiff's ability to investigate and 
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defend the UIM claim. In determining whether the insurer has suf- 
fered material prejudice as a result of the delay, the following are 
among the relevant factors to be considered by the fact-finder: 

"the availability of witnesses to the accident; the ability to dis- 
cover other information regarding the conditions of the locale 
where the accident occurred; any physical changes in the loca- 
tion of the accident during the period of delay; the existence of 
official reports concerning the occurrence; the preparation and 
preservation of demonstrative and illustrative evidence, such as 
the vehicles involved in the occurrence, or photographs and 
diagrams of the scene; the ability of experts to reconstruct the 
scene and the occurrence; and so on." 

Great Am., 303 N.C. at 398, 279 S.E.2d at 776 (quoting Great Am. 
Ins. Co. v. C.G. Tate Constr. Co., 46 N.C. App. 427, 437, 265 S.E.2d 
467,473 (1980)). 

Plaintiff claims material prejudice to its ability to investigate and 
defend the UIM claim, in that it was precluded from participating in 
the extensive discovery conducted by the parties to the underlying 
tort action. Plaintiff asserts that the parties have already deposed all 
of the material witnesses, and if required to defend the suit, plaintiff 
will have to reconvene several of the witnesses' depositions at con- 
siderable expense. In addition, plaintiff argues that the untimely 
notice resulted in the insurer forfeiting its subrogation rights against 
the tortfeasors. Plaintiff contends that it was forced to relinquish 
such rights "in order to preserve thie coverage denial at issue here." 
We note, however, that the third prong of the Tate test is not designed 
to determine whether the insurer has suffered material prejudice in 
any and all respects. Rather, the prejudice with which Tate is con- 
cerned is that relative to the ability of the insurer to investigate and 
defend the claim in question. Id. at 397-400, 279 S.E.2d at 775-77. 
Therefore, the loss of plaintiff's subrogation rights is not relevant to 
this issue and is not properly a consideration in determining whether 
plaintiff may avoid liability based on the untimely notice. 

In opposition to plaintiff's showing, defendants show that the 
underlying tort action has yet to go to trial and that plaintiff still has 
time to conduct additional discoveqr: to take additional depositions, 
or to redepose those witnesses wlho have already been deposed. 
Furthermore, there is nothing in the record to show that the tortfea- 
sors had received inadequate legal representation prior to plaintiff's 
receiving notice of the suit. Likewise, nothing in the record suggests 
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that witnesses have become unavailable or that material evidence has 
been made unattainable. Therefore, the record demonstrates neither 
the presence nor the absence of material prejudice as a matter of law. 
Accordingly, we hold that the issue of whether defendants are barred 
from recovering UIM benefits for failure to comply with the notice 
provisions of the policy is not yet ripe for summary judgment and that 
the trial court erroneously entered judgment in favor of plaintiff. 

For the foregoing reasons, we hereby affirm the Court of Appeals' 
decision reversing the trial court's grant of summary judgment to 
plaintiff. 

AFFIRMED. 

LESLIE S. AUGUR v. RICHARD G. AUGUR 

No. 218A02 

(Filed 20 December 2002) 

Declaratory Judgments- declining request for declaratory 
relief-abuse of discretion standard-constitutionality of 
Domestic Violence Act 

The Court of Appeals erred by concluding that defendant was 
entitled to a ruling from the trial court on his counterclaim for 
declaratory judgment regarding the constitutionality of the 
Domestic Violence Act based on an actual controversy existing 
between the parties, because: (I)  North Carolina trial courts are 
expressly accorded discretion under N.C.G.S. 5 1-257 which 
created declaratory judgment relief, and our trial courts are in a 
better position than appellate courts, in some instances, to assess 
the appropriateness of particular legal relief; (2) N.C.G.S. § 1-257 
provides that the trial court may decline to grant declaratory 
relief where it would not terminate the uncertainty or contro- 
versy giving rise to the proceeding; (3) at the time the trial court 
dismissed defendant's counterclaim, defendant had already 
received the relief sought which was removal of the domestic vio- 
lence protection order against defendant and a finding that its 
imposition was unwarranted; and (4) the trial court's disposition 
had the effect of leaving defendant exactly where he was prior to 
the filing of plaintiff's complaint. 
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Appeal pursuant to N.C.G.S. 5 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 149 N.C. App. 851, 561 S.E.2d 
568 (2002), affirming in part and reversing and remanding in part a 
judgment entered 11 December 2000 by Cash, J., in District Court, 
Buncombe County. Heard in the Supreme Court 16 October 2002. 

Pisgah Legal Services, Inc., by Anne Bamberger; and Amy E. 
Ray, for plaintiff-appellant. 

Carter and Kropelnicki, PA., by Steven Kropelnicki, Jr., for 
defendant-appellee. 

MARTIN, Justice. 

Plaintiff Leslie Augur and defendant Richard Augur married in 
1981 and divorced in 1996. On 26 October 1999, plaintiff filed a com- 
plaint and motion for a domestic v~olence protection order (DVPO) 
against defendant pursuant to the ~orovisions of the North Carolina 
Domestic Violence Act (DVA), N.C.G.S. ch. 50B (2001). Plaintiff 
alleged defendant had assaulted her the previous night and had 
demonstrated abusive behavior toward plaintiff and her children in 
the past. 

The trial court entered an ex paqete DVPO against defendant on 28 
October 1999. The DVPO instructed defendant: (1) to "not assault, 
threaten, abuse, follow, harass . . . , or interfere with" plaintiff; (2) to 
stay away from plaintiff's residence> and workplace; (3) to avoid all 
contact with plaintiff; and (4) to not possess or purchase a firearm 
during the next ten days. 

On 1 November 1999, the trial court held a hearing where both 
parties were represented by counsel. At the hearing, defendant 
served plaintiff with an answer, a counterclaim for declaratory judg- 
ment as to the constitutionality of the DVA, and a motion to dismiss. 
Defendant's request for declaratory relief included the assertion that 
the provisions of the DVA are facially unconstitutional. At defendant's 
request, the trial court continued the hearing. A modified DVPO, 
without the firearm restriction, remained in effect until 15 November 
1999 by mutual consent of the parties. 

On 13 December 1999, the trial court ruled plaintiff had failed to 
show that any domestic violence had occurred and took under 
advisement the issues raised by defendant's counterclaim for decla- 
ratory relief. On 7 August 2000, the trial court entered an order 
dismissing plaintiff's complaint and denying defendant's counter- 



584 IN THE SUPREME COURT 

AUGUR v. AUGUR 

[356 N.C. 582 (2002)l 

claim as moot. On motion of the defendant, the trial court's judgment 
was set aside to afford the North Carolina Attorney General the 
opportunity to be heard on the constitutional issues raised by defend- 
ant's counterclaim, as required by N.C.G.S. # 1-260. The Attorney 
General ultimately agreed with the trial court's original disposition of 
the matter and declined the opportunity to be heard. Therefore, the 
trial court entered another judgment dated 11 December 2000, dis- 
missing plaintiff's complaint and again denying defendant's request 
for declaratory judgment on ~nootness grounds. Defendant appealed 
to the Court of Appeals. 

A divided panel of the Court of Appeals reversed the trial court 
order in part, remanding the case for consideration of the issues 
raised by defendant's counterclaim. Augur v. Augur, 149 N.C. App. 
851, 561 S.E.2d 568 (2002). The Court of Appeals stated that the exist- 
ence of an " 'actual controversy . . . both at the time of the filing of the 
pleading and at the time of the hearing' " is a prerequisite to the exer- 
cise of subject matter jurisdiction under North Carolina's version of 
the Uniform Declaratory Judgment Act (NCUDJA), N.C.G.S. 99  1-253 
to 1-267 (2001). Augur, 149 N.C. App. at 853, 561 S.E.2d at 570 (quot- 
ing Sharpe v. Park Newspapers of Lumberton, Inc., 317 N.C. 579, 
585, 347 S.E.2d 25, 30 (1986)) (alteration in original) (emphasis omit- 
ted). The Court of Appeals determined that an actual controversy 
existed between the parties both on 1 November 1999 and on 13 
December 1999 because the merits of defendant's counterclaim for 
declaratory judgment could not be determined by dismissal of plain- 
tiff's complaint. Id. at 854, 561 S.E.2d at 570. Therefore, defendant 
was entitled to a ruling on the constitutionality of the DVA. Id. 

Judge Greene, in dissent, agreed that an actual controversy 
existed at the time defendant filed his counterclaim but stated that 
defendant was no longer affected by the DVA after dismissal of plain- 
tiff's complaint. Id. at 855, 561 S.E.2d at 571 (Greene, J., dissenting). 
Since the validity of a statute can be " 'challenged [only] by a person 
directly and adversely affected' " by it, the dissent asserted that the 
trial court no longer had jurisdiction over defendant's counterclaim 
after plaintiff's complaint was dismissed. Id. (quoting City of 
Greensboro v. Wall, 247 N.C. 516, 519-20, 101 S.E.2d 413,416 (1958)). 
Plaintiff appeals on the basis of the dissenting opinion. See N.C.G.S. 
# 7A-30(2) (2001). 

At the outset, the parties agree that an actual controversy existed 
in the instant case at the time defendant filed his counterclaim. 
Therefore, for purposes of our discussion, we assume the court had 
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jurisdiction over defendant's counterclaim. See I n  re Peoples, 296 
N.C. 109, 146, 250 S.E.2d 890, 911 ((1978) (stating that once jurisdic- 
tion attaches, it is generally not ousted by subsequent events), cert. 
denied, 442 U.S. 929, 61 L. Ed. 2d 297 (1979). When the trial court 
issued its order, it effectively declined to exercise its jurisdiction. Our 
initial inquiry, therefore, necessarily focuses on the trial court's 
authority to decline defendant's request for declaratory relief. 

Section 1-257 of the NCUDJA, entitled "Discretion of court," pro- 
vides: "[A] court may refuse to render or enter a declaratory judg- 
ment or decree where such judgment or decree, if rendered or 
entered, would not terminate the uncertainty or controversy giving 
rise to the proceeding . . . ." The NCUDJA became law in 1931, and 
section 1-257 is modeled after seci;ion 6 of the Uniform Declaratory 
Judgments Act (UDJA). See 12A U.L.A. 1 (1996) (noting the effective 
date and statutory citation for NCUDJA). Compare Uniform 
Declaratory Judgments Act 9 6, l2A U.L.A. 302 (1996), with Act of 
March 12, 1931, ch. 102, see. 5, 1!331 Public Laws of N.C. 133, 134 
(codified as amended at N.C.G.S. 9 1-257) (demonstrating that the rel- 
evant language in N.C.G.S. 9 1-257 is identical to section 6 of the 
UD JA). 

In searching for guidance as to the meaning of section 1-257, 
we turn, as we have in other circumstances, to federal cases inter- 
preting parallel federal provisions. See, e.g., Department of Transp. 
v. Rowe, 353 N.C. 671, 678, 549 S.E.2d 203, 209 (2001) (federal Due 
Process Clause caselaw persuasive but not controlling when analyz- 
ing the North Carolina Constitution), cert. denied, 534 US. 1130, 151 
L. Ed. 2d 972 (2002); State v. Thompson, 332 N.C. 204, 219,420 S.E.2d 
395,403 (1992) (same-Rules of Evidence); Rose v. Vulcan Materials 
Co., 282 N.C. 643, 655, 194 S.E.2d 521, 530-31 (1973) (same-state 
antitrust law). 

Significantly, the federal declaratory judgment statute lacks an 
express provision empowering courts to decline a party's request for 
declaratory re1ief.l See 28 U.S.C. Q 2201 (2000). Federal courts have 
long consulted the UDJA, however, when considering the question of 
a trial court's discretion to decline declaratory relief. Public Sew. 
Comnz'n u. Wycoff Co., 344 U.S. 237, 243, 97 L. Ed. 291, 295-96 (1952); 
Gross v. Fox, 496 F.2d 1153, 1155 n.10 (3d Cir. 1974); Aetna Cas. 6L. 

1. A discretionary provision was omii,ted from the federal statute in the interest 
of statutory brevity, not as part of any effort to deny federal courts the discretion to 
decline a request for declaratory relief. Edwin Borchard, Declnratoiy Judgments 313 
(2d ed. 1941). 
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Sur. Co. v. Quarles, 92 F.2d 321, 324 (4th Cir. 1937). See generally 12 
James W. Moore, et al., Moore's Federal Practice § 57 App.02[1] (3d 
ed. 2002) (the UDJA provides guidance as to the scope and function 
of the federal act). Because the North C,arolina statute is based upon 
the UDJA, federal law is instructive when examining the discretion 
vested in our trial courts under section 1-257. 

Despite the lack of a provision similar to section 6 of the UDJA 
within the federal declaratory judgment statute, federal trial courts 
are not obligated to issue declaratory judgments but rather do so in 
their discretion. Wilton v. Seven Falls Co., 515 U.S. 277, 286-87, 132 
L. Ed. 2d 214, 223 (1995); Foundation for Interior Design Educ. 
Research v. Savannah Coll. of Art & Design, 244 F.3d 521, 526 (6th 
Cir. 2001); Aetna Cas. & Sur. Co. v. Ind-Corn Elec. Co., 139 F.3d 419, 
424 (4th Cir. 1998); EMC Corp. v. Norand Corp., 89 F.3d 807, 810 
(Fed. Cir. 1996), cert. denied, 519 U.S. 1101, 136 L. Ed. 2d 730 
(1997). The federal declaratory judgment statute thus confers a 
power upon the court, not a right upon litigants. Wilton, 515 US. 
at 287, 132 L. Ed. 2d at 223 (quoting Wycoff Co., 344 U.S. at 241, 97 
L. Ed. at 294-95); Beacon Constr. Co. v. Matco Elec. Co., 521 F.2d 392, 
397 (2d Cir. 1975). 

In contrast to the federal declaratory judgment statute, section 
1-257 of the NCUDJA explicitly gives courts discretion to decline 
requests for declaratory relief. Moreover, other NCUDJA provisions 
speak to the "power" of courts to grant such judgments, not to any 
obligation to do so. N.C.G.S. § 1-253 (courts have the "power" to 
declare legal status); N.C.G.S. § 1-254 (courts have the "power" to 
construe and validate legal instruments); see also N.C.G.S. 5 1-255 
(describing those who may "apply" for declaratory relief). Thus, 
while federal courts have construed the federal act to allow trial 
courts to grant or decline declaratory relief in their discretion, the 
NCUDJA has explicitly accorded this discretion to our trial courts. 

The United States Supreme Court has noted that trial courts are 
more adept than appellate courts at fact-finding, litigation supervi- 
sion, and the application of facts to fact-dependent legal standards. 
Salve Regina Coll. v. Russell, 499 U.S. 225, 233, 113 L. Ed. 2d 190, 199 
(1991). These "institutional advantages" make it appropriate for trial 
courts to have some degree of discretion to decline requests for 
declaratory relief: 

We believe it more consistent with the [declaratory judgment] 
statute to vest [trial] courts with discretion in the first instance, 
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because facts bearing on the usefulness of the declaratory judg- 
ment remedy, and the fitness of the case for resolution, are pecu- 
liarly within their grasp. . . . [P-/roper application of the abuse of 
discretion standard on appellate review can, we think, provide 
appropriate guidance to [trial] courts. 

Wilton, 515 US. at 289, 132 L. Ed. Ld at 225 (citing First Options oj* 
Chicago, Inc. v. Kaplan, 514 U.S. 938, 948, 131 L. Ed. 2d 985, 996 
(1995); Miller v. Fenton, 474 US. 104, 114, 88 L. Ed. 2d 405, 413 
(1985)). Thus, federal trial courts have discretion to stay or dis- 
miss an action seeking declaratory relief at any point before entry of 
judgment. DeNovellis v. Shalala, 124 F.3d 298, 313 (1st Cir. 1997); 
Centennial Life Ins. Co. v. Poston, 88 F.3d 255, 257 (4th Cir. 1996). 

Similarly, our trial courts are in a better position than appellate 
courts, in some instances, to assess the appropriateness of particular 
legal relief, and therefore an abuse of discretion standard is applied 
to the trial court's decision to grant or deny relief. State v. Julian, 345 
N.C. 608, 611, 481 S.E.2d 280, 282 (1997) (trial court is in a better posi- 
tion than appellate court to determine if a new trial is necessary); Hill 
v. Hanes Corp., 319 N.C. 167, 179, 353 S.E.2d 392, 399 (1987) (grant- 
ing of relief under Rule 6O(b) requires resolution of questions more 
properly suited for trial courts); cJF. Stanback v. Stanback, 287 N.C. 
448, 459, 215 S.E.2d 30,38 (1975) (upon a sufficient affidavit, granting 
of order compelling inspection of documents rests in the trial court's 
discretion). As demonstrated by the language of section 1-257, and 
more fully explained below, the propriety of declaratory relief in any 
particular situation depends upon whether it will actually resolve the 
controversy at hand. Our trial courts are well suited to conduct this 
inquiry under the NCUDJA. 

Because North Carolina trial courts are expressly accorded dis- 
cretion under the very statute crea~ing the declaratory judgment rem- 
edy, N.C.G.S. 5 1-257, and because trial courts are best positioned to 
assess the facts bearing on the usefulness of declaratory relief in a 
particular case, compare Hill, 319 N.C. at 179,353 S.E.2d at 399, with 
Salve Regina Coll., 499 U.S. at 2:33, 113 L. Ed. 2d at 199, the trial 
court's decision to decline a party's request for declaratory relief is 
reviewed under the abuse of discretion standard. See Wilton, 515 U.S. 
at 289, 132 L. Ed. 2d at 224. 

The express language of section 1-257 necessarily guides the 
exercise of the trial court's discretion. The trial court may decline to 
grant declaratory relief where it "would not terminate the uncertainty 



588 IN THE SUPREME COURT 

AUGUR v. AUGUR 

(356 N.C. 582 (2002)l 

or controversy giving rise to the proceeding." N.C.G.S. 5 1-257. The 
preeminent treatise on declaratory judgments sets forth two criteria 
to aid in the interpretation of this language. Borchard, Declaratory 
Judgments at 299. According to Professor Borchard, a declaratory 
judgment should issue "(1) when [it] will serve a useful purpose in 
clarifying and settling the legal relations at issue, and (2) when it will 
terminate and afford relief from the uncertainty, insecurity and con- 
troversy giving rise to the proceeding." Id. When these criteria are not 
met, no declaratory judgment should issue. Id. Thus, declaratory 
judgments should not be made " 'in the air,' or in the abstract, i.e. 
without definite concrete application to a particular state of facts 
which the court can by the declaration control and relieve and 
thereby settle the controversy." Id. at 306. 

Similar criteria have guided the discretion of other courts in issu- 
ing declaratory relief. Federal courts have long cited to Borchard's 
treatise with approval when discussing the discretion of a trial court 
to enter declaratory judgment. See, e.g., Wilton, 515 U.S. at 288, 132 
L. Ed. 2d at 224; Sta,te Farm Fire & Cas. Co. v. Mhoon, 31 F.3d 979, 
983 (10th Cir. 1994); Natural Res. Def. Council, Inc. v. U.S. Envtl. 
Prot. Agency, 966 F.2d 1292, 1299 (9t.h Cir. 1992); Grand Trunk 
Western R.R. Co. v. Consolida,ted Rail Corp., 746 F.2d 323, 326 (6th 
Cir. 1984); McCorkle v. United States, 559 F.2d 1258, 1263 (4th Cir. 
1977), cert. denied, 434 U.S. 1011, 54 L. Ed. 2d 755 (1978). State appel- 
late courts have also interpreted their versions of the UDJA as 
according trial courts similar discretion. See, e.g., Grimm u. County 
Comm'rs of Washington Cty., 252 Md. 626, 632, 250 A.2d 866, 869 
(1969); Allstate Ins. Co. v. Firemen's Ins. CO., 76 N.M. 430, 433-34, 
415 P.2d 553, 555 (1966); Sudliuan v. Ch,afee, 703 A.2d 748, 751 (R.I. 
1997); Bonham State Bank v. Beadle, 907 S.W.2d 465,468 (Tex. 1995). 
Notably, our Court of Appeals has made recent use of Borchard's 
analysis. Coca-Cola Bottling Co. Consol. v. Durham Coca-Cola 
Bottling Co., 141 N.C. App. 569, 578, 541 S.E.2d 157, 163 (2000) (dis- 
cussing Borchard's treatise), disc. rev. denied, 353 N.C. 370, 547 
S.E.2d 433 (2001); see also Farber v. N.C. Psychology Bd., - N.C. 
App. -, -, 569 S.E.2d 287, 299 (2002) (citing Coca-Cola, 141 N.C. 
App. at 577-79, 541 S.E.2d at 163-64). 

Consideration of these well recognized principles leads us to con- 
clude that section 1-257 permits a trial court, in the exercise of its dis- 
cretion, to decline a request for declaratory relief when (1) the 
requested declaration will serve no useful purpose in clarifying or set- 
tling the legal relations at issue; or (2) the requested declaration will 
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not terminate or afford relief from tlhe uncertainty, insecurity, or con- 
troversy giving rise to the proceeding. The trial court's decision to 
decline a request for declaratory relief will be overturned only upon 
a showing that it has abused its discretion, i.e., the recognized crite- 
ria have been ignored, or the decision is otherwise "manifestly 
unsupported by reason o r .  . . so arbitrary that it could not have been 
the result of a reasoned decision." Briley v. Farabow, 348 N.C. 537, 
547, 501 S.E.2d 649, 656 (1998). 

Although our statute empowers a trial court to decline a request 
for declaratory relief under certain circumstances, section 1-257 
should not be applied to thwart a properly presented constitutional 
challenge. Our courts are obligated to protect fundamental rights 
when those rights are threatened. Comm v. University of N.C., 330 
N.C. 761, 783, 413 S.E.2d 276, 290, cert. denied, 506 U.S. 985, 121 
L. Ed. 2d 431 (1992). To that end, "every person for an injury done him 
in his lands, goods, person, or reputation shall have remedy by due 
course of law." N.C. Const. art. I, 5 118. Our State Constitution admon- 
ishes that "[a] frequent recurrence to fundamental principles is 
absolutely necessary to preserve the blessings of liberty." N.C. Const. 
art. I, $ 35. Therefore, where it " 'clearly appears either that property 
or fundamental human rights are denied in violation of constitutional 
guarantees,' " Jemigart v. State, 279 N.C. 556,562, 184 S.E.2d 259,264 
(1971) (quoting Roller u. Allen, 245 N.C. 516, 518, 96 S.E.2d 851, 854 
(1957)), and where a statutory provision is specifically challenged by 
a person directly affected by it, i d  (citing Wall, 247 N.C. at 519-20, 
101 S.E.2d at 416), declaratory relief as to the constitutional validity 
of that provision is appropriate. Id . ;  see also Malloy v. Cooper, 356 
N.C. 113, 118, 565 S.E.2d 76, 79-80 (2002). In other words, when the 
requested declaration satisfies the recognized criteria we articulate 
above, the trial court has no discretion to decline the request. In any 
event, when the trial court exercises its statutory discretion, its 
action should be guided by the rule we have followed for many years: 
" '[Clourts will not entertain or proceed with a cause merely to deter- 
mine abstract propositions of law."' Roberts v. Madison Cty. 
Realtors Ass'n, 344 N.C. 394, 399, 474 S.E.2d 783, 787 (1996) (quoting 
Peoples, 296 N.C. at 147, 250 S.E.2d at  912). 

In the instant case, the trial court properly declined defendant's 
request for issuance of d e c l a r a t o ~  relief. At the time the trial court 
dismissed defendant's counterclaim, defendant had already received 
the relief sought: removal of the D'VPO and a finding that its imposi- 
tion was unwarranted. The trial court concluded, as a matter of law, 



590 IN THE SUPREME COURT 

AUGUR v. AUGUR 

[356 N.C. 582 (2002)l 

that no domestic violence had occurred, and this determination exon- 
erated defendant from any allegations of wrongdoing. The trial 
court's disposition had the effect of leaving defendant exactly where 
he was prior to the filing of plaintiff's complaint-free from the taint 
of wrongful accusation or legal detriment. Cf. Brisson v. Kathy A. 
Santoriello, M.D., PA., 351 N.C. 589, 593, 528 S.E.2d 568, 570 (2000) 
(voluntary dismissal by the plaintiff returns the plaintiff to the legal 
position enjoyed prior to filing of the complaint); N.C.G.S. Q 50B-6 
(DVA shall not be construed to grant any person legal status for any 
purpose other than those expressly discussed therein). It also elimi- 
nated the possibility that defendant may again become subject to the 
DVA based upon plaintiff's unfounded allegations. See Whedon v. 
Whedon, 313 N.C. 200, 210, 328 S.E.2d 437, 443 (1985) (involuntary 
dismissal acts as a final adjudication on the merits and ends a law- 
suit); see also 2 G. Gray Wilson, North Carolina Civil Procedure 
§ 41-1, at 33 (1995) (same). Therefore, the trial court's resolution 
eliminated any present or future legal effect the DVA might have on 
defendant as a result of plaintiff's complaint. Because defendant was 
not subject to the provisions of the DVA at the time the trial court 
addressed defendant's counterclaim and because he made no show- 
ing that he was threatened with further litigation under the DVA, a 
declaration as to the constitutionality of the DVA could not alter 
defendant's legal position. Thus, issuance of a declaratory judgment 
under these circumstances would have been improvident. 

We have generally held that temporary restraining orders, such as 
the DVPO issued in the present case, may be issued to prohibit poten- 
tially wrongful acts and preserve the status quo pending judicial res- 
olution of plaintiff's claim. See Seaboard Air  Line R.R. Co. v. 
Atlantic Coast Line R.R. Co., 237 N.C. 88, 94, 74 S.E.2d 430, 434 
(1952); Roberts, 344 N.C. at 399, 474 S.E.2d at 787 (an injunction is 
available in any case where it may provide significant benefits that 
outweigh its disadvantages). Violation of many provisions of this 
DVPO could conceivably have led to criminal sanction. See N.C.G.S. 
Q 14-277.3 (2001) (defining crime of stalking); State v. Roberts, 270 
N.C. 655,658, 155 S.E.2d 303,305 (1967) (defining common-law crime 
of assault). Defendant obviously does not claim he was unconstitu- 
tionally restrained from engaging in criminally punishable behavior. 

Defendant's counterclaim made various broadside attacks on 
the DVA but included no specific allegations as to how this par- 
ticular defendant was unconstitutionally or adversely affected by its 
provisions in any significant way. At the time of the hearing on 
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defendant's counterclaim, none of defendant's rights were encum- 
bered. Moreover, no specific anticipated encumbrances were 
described among the allegations of defendant's counterclaim. 
Because it was unnecessary to mount this broad constitutional attack 
on the DVA to protect defendant's rights, the trial court's constitu- 
tional examination of the DVA in this context would have been 
merely academic in nature. 

As we have noted before, the DVA is an effort on the part of 
the duly elected legislature to respond to "the serious and invisible 
problem" of domestic violence. State v. Thompson, 349 N.C. 483, 486, 
508 S.E.2d 277,279 (1998) (discussing the impetus behind enactment 
of the DVA, Act of May 14, 1979, ch. 561, 1979 N.C. Sess. Laws 
592). As such, a ruling upon the facial constitutionality of the DVA 
should be made only when necessary and then only in a clearly 
defined factual setting. 

Defendant does not assign as error that the trial court abused its 
discretion, and we discern no abuse of discretion in the proceedings 
below. Although the order is, admittedly, phrased in terms of moot- 
ness, the trial court apparently realized that the broad declaratory 
ruling requested by defendant would serve no useful purpose in ter- 
minating the discrete controversy at hand. Since the trial court would 
reach the same conclusion as we have under the proper legal stand- 
ard, remand is unnecessary. Accordingly, the decision of the Court of 
Appeals is reversed. 

REVERSED. 

STATE O F  NORTH CAROLINA r. BRIAN ALEXANDER SCOTT 

(Filed 20 December 2002) 

1. Motor Vehicles- habitual driving while impaired-motion 
to dismiss-standard of review-substantial evidence 

The Court of Appeals erred by applying the proof beyond 
a reasonable doubt standard of review in determining whether 
the trial court properly dismissed the habitual DWI charge under 
N.C.G.S. § 15A-1227(a)(3) after the return of a verdict of guilty 
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but before entry of judgment because the appropriate standard 
of review is whether there is substantial evidence of each es- 
sential element of the offense charged or of a lesser offense 
included therein, and of defendant's being the perpetrator of 
such offense. 

2. Motor Vehicles- habitual driving while impaired-motion 
t o  dismiss-sufficiency o f  evidence 

The Court of Appeals erred by affirming the trial court's dis- 
missal of defendant's conviction of habitual driving while 
impaired under N.C.G.S. Q 20-138.5, because substantial evidence 
existed for each essential element of DWI and viewing the evi- 
dence in a light most favorable to the State reveals a reasonable 
inference of defendant's guilt based on direct and circumstantial 
evidence presented by the State. 

On discretionary review pursuant to N.C.G.S. Q 7A-31 of a unani- 
mous decision of the Court of Appeals, 146 N.C. App. 283, 551 
S.E.2d 916 (2001), affirming dismissal of a conviction for driving 
while impaired entered by Bullock, J., on 14 October 1999 in 
Superior Court, Durham County. Heard in the Supreme Court 9 
September 2002. 

Roy Cooper, Attorney General, by Isaac T Avery, 111, Special 
Deputy Attorney General, and Patricia A. Duffy, Assistant 
Attorney General, for the State-appellant. 

Daniel Shatz for defendant-appellee. 

Morrow Alexander Tash Kurtz & Porter, by Benjamin D. Porter, 
on behalf of the North Carolina Academy of Trial Lawyers, 
amicus curiae. 

BUTTERFIELD, Justice. 

This case comes to us on discretionary review from a unanimous 
opinion of the Court of Appeals affirming the trial court's dismissal of 
defendant's conviction for driving while impaired (DWI). Defendant 
was indicted for DWI, habitual DWI, driving while license revoked 
(DWLR), carrying a concealed weapon, possession of a firearm by a 
felon, and being an habitual felon. A careful examination of the 
record reveals that defendant informed the trial court that he had 
authorized his counsel to stipulate to prior convictions of DWI and a 
prior felony larceny conviction. The record also reveals that there 



IN THE SUPREME COURT 593 

STATE v. SCOTT 

[356 N.C. 591 (2002)l 

was a clear understanding between defense counsel, the prose- 
cutor, and the trial judge that there had been stipulations as to the 
DWI convictions and the felony larceny conviction pursuant to 
N.C.G.S. 5 15A-928(c). The trial court proceeded with the trial accord- 
ingly. At the close of the State's case in chief, defendant moved to dis- 
miss the charges because of insufficiency of the evidence. The trial 
court denied the motion. Defendant called three witnesses in his 
defense. At the close of all evidence, defendant did not move for 
dismissal or nonsuit. 

The jury found defendant guilty of DWI and not guilty of carrying 
a concealed weapon. The parties disagree regarding the actual DWI 
charge upon which defendant was tried and convicted. Our careful 
review of the record confirms the State's argument that defendant 
was tried upon and found guilty of habitual DWI. Defendant pled 
guilty to the DWLR charge. Prior to proceeding with sentencing on 
the habitual DWI conbktion, defendant moved to dismiss the DWI 
conviction based on insufficiency of the evidence. The trial court 
granted defendant's motion to dismiss. The order of 14 October 1999 
references the offense as simply "driving while impaired." We have 
examined that portion of the transcript immediately after the jury 
returned its verdict of guilty. In the discussion between the prosecu- 
tor, defense counsel, and the trial judge regarding the habitual felon 
charge, the trial judge stated, "And you are saying habitual DWI is 
habitual felon, is the underlying charge to support the habitual 
felon?" Notwithstanding the clerical error in the order, the trial judge 
clearly intended to dismiss the habitual DWI charge. 

The trial court subsequently sentenced defendant on the DWLR 
charge to which defendant pled guilty. The only issue before us is the 
dismissal of the habitual DWI charge. The Court of Appeals held that 
the State's appeal did not violate principles of double jeopardy. The 
Court of Appeals then addressed whether the trial court properly dis- 
missed the habitual DWI charge. The Court of Appeals held that the 
trial court properly dismissed the charge and affirmed the actions of 
the trial court. From this determination, the State appeals. 

The State raises two issues for our consideration: first, whether 
the Court of Appeals applied the correct standard of review in deter- 
mining whether the trial court properly dismissed the habitual DWI 
charge, under N.C.G.S. 5 15A-1227(,a)(3), after the jury had returned a 
verdict of guilty but before entry of judgment; and second, whether 
there was sufficient evidence to sustain the jury's verdict of guilty. We 
first address the applicable standard of review. 
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[I] The Court of Appeals wrote, "As defendant refused to take the 
Intoxilyzer test, the State needed to prove beyond a reasonable doubt 
that defendant was impaired through his actions and words, and 
through other indicia that showed he was appreciably impaired. We 
conclude that the State has not met this burden." State v. Scott, 146 
N.C. App. 283, 287, 551 S.E.2d 916, 919 (2001). The Court of Appeals 
then summarized the State's evidence against defendant. The Court of 
Appeals held that "this evidence, in and of itself, is not sufficient to 
prove beyond a reasonable doubt that defendant was appreciably 
impaired." Id. The State contends that the Court of Appeals erred in 
applying this "proof beyond a reasonable doubt" standard of review. 
We agree. 

The Court of Appeals' holding requires the State to prove a 
defendant's guilt beyond a reasonable doubt in order to survive a 
motion to dismiss for insufficiency of the evidence after a jury has 
returned a verdict of guilty but prior to entry of judgment. The 
applicable statutory provision, which the trial court referenced in 
deciding the motion, is N.C.G.S. § 15A-1227(a)(3). The statute pro- 
vides as follows: 

(a) A motion for dismissal for insufficiency of the evidence 
to sustain a conviction may be made at the following times: 

(1) Upon close of the State's evidence. 

(2) Upon close of all the evidence. 

(3) After return of a verdict of guilty and before entry of 
judgment. 

(4) After discharge of the jury without a verdict and before 
the end of the session. 

(b) Failure to make the motion at the close of the State's evi- 
dence or after all the evidence is not a bar to making the motion 
at a later time as provided in subsection (a). 

(c) The judge must rule on a motion to dismiss for insuffi- 
ciency of the evidence before the trial may proceed. 

(d) The sufficiency of all evidence introduced in a criminal 
case is reviewable on appeal without regard to whether a motion 
has been made during trial, as provided in G.S. 15A-1446(d)(5). 

N.C.G.S. 8 15A-1227 (2001). The State invites us to compare other 
statutory post-verdict motions that address the sufficiency of the evi- 
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dence. However, a review of these statutes is not necessary to deter- 
mine the issue before us. Therefore, we decline to address these 
statutes in the abstract and in hypo1;hetical terms that would fall out- 
side the scope of our review. 

The State argues that the stand,ard of review for a motion to dis- 
miss should be uniform throughout the statute regardless of whether 
the motion is made at the close of the State's evidence, at the close of 
all the evidence, after return of a verdict of guilty and before entry of 
judgment, or after discharge of the jury without a verdict and before 
the end of the session. As this appears to be a case of first impression 
for this Court, we note that the doctrine of stare decisis requires us 
to hold that the standard of review to be applied to each provision in 
N.C.G.S. Q 15A-1227 shall be uniform. 

The legislature did not distinguish a motion to dismiss after the 
return of a verdict of guilty by setting it apart in another statute. 
Rather, the legislature included it .within N.C.G.S. Q 158-1227 along 
with the other provisions. "Parts of the same statute dealing with the 
same subject matter must be considered and interpreted as a whole." 
State ex rel. Comm'r of Ins. v. N.C. Auto. Rate Admin. Office, 294 
N.C. 60, 66, 241 S.E.2d 324, 328 (1978). We shall thus review this 
statute as a whole. 

This Court has examined the standard of review for motions to 
dismiss in criminal trials. In State 'v. Powell, 299 N.C. 95, 261 S.E.2d 
114 (1980), this Court held: 

Upon defendant's motion for dismissal, the question for the 
Court is whether there is substantial evidence (1) of each essen- 
tial element of the offense charged, or of a lesser offense 
included therein, and (2) of de.fendant's being the perpetrator of 
such offense. If so, the motion is properly denied. 

If the evidence is sufficient only to raise a suspicion or 
conjecture as to either the commission of the offense or the 
identity of the defendant as the perpetrator of it, the motion 
should be allowed. 

Id. at 98, 261 S.E.2d at 117 (citations omitted). We reiterated this 
holding in State v. Barnes, 334 N.C. 67, 75,430 S.E.2d 914,918 (1993), 
and in State v. Fritsch, 351 N.C. 373, 378, 526 S.E.2d 451, 455, cert. 
denied, 531 US. 890, 148 L. Ed. 2d 150 (2000). We find no compelling 
reason to depart from this standard of review. Therefore, the Powell 
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standard of review is appropriate for our examination of the evi- 
dence in the case sub judice. 

[2] We now turn to the State's second issue, which addresses 
whether there was sufficient evidence to support the jury's verdict of 
guilty. In applying the standard of review for motions to dismiss as 
established in Powell, rather than the standard applied by the Court 
of Appeals in this case, we follow our holdings in Barnes and 
Fritsch. In Fritsch, we quoted the holding in Barnes and expanded 
upon it as follows: 

In reviewing challenges to the sufficiency of evidence, we 
must view the evidence in the light most favorable to the 
State, giving the State the benefit of all reasonable inferences. 
State v. Benson, 331 N.C. 537, 544,417 S.E.2d 756, 761 (1992). 
Contradictions and discrepancies do not warrant dismissal of 
the case but are for the jury to resolve. Id. The test for suffi- 
ciency of the evidence is the same whether the evidence is 
direct or circumstantial or both. State v. Bullard, 312 N.C. 
129, 322 S.E.2d 370 (1984). "Circumstantial evidence may 
withstand a motion to dismiss and support a conviction even 
when the evidence does not rule out every hypothesis of 
innocence." State v. Stone, 323 N.C. 447, 452, 373 S.E.2d 430, 
433 (1988). If the evidence presented is circumstantial, the 
court must consider whether a reasonable inference of 
defendant's guilt may be drawn from the circumstances. Once 
the court decides that a reasonable inference of defendant's 
guilt may be drawn from the circumstances, then " 'it is for 
the jury to decide whether the facts, taken singly or in com- 
bination, satisfy [it] beyond a reasonable doubt that the 
defendant is actually guilty.' " State v. Thomas, 296 N.C. 236, 
244, 250 S.E.2d 204, 209 (1978) (alteration in original) 
(quoting State v. Rowland, 263 N.C. 353, 358, 139 S.E.2d 
661, 665 (1965)). 

Barnes, 334 N.C. at 75-76, 430 S.E.2d at 918-19. "Both competent 
and incompetent evidence must be considered." State v. Lyons, 
340 N.C. 646, 658, 459 S.E.2d 770, 776 (1995). In addition, the 
defendant's evidence should be disregarded unless it is favorable 
to the State or does not conflict with the State's evidence. See 
State v. Earnhardt, 307 N.C. 62, 67, 296 S.E.2d 649, 653 (1982). 
The defendant's evidence that does not conflict "may be used to 
explain or clarify the evidence offered by the State." Id. When rul- 
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ing on a motion to dismiss, the trial court should be concerned 
only about whether the evidence is sufficient for jury considera- 
tion, not about the weight of the evidence. See id. at 67, 296 
S.E.2d at 652. 

Fritsch, 351 N.C. at 378-79, 526 S.E.2d at 455-56. Substantial evidence 
is that amount of relevant evidence necessary to persuade a rational 
juror to accept a conclusion. State v. Mann, 355 N.C. 294, 301, 560 
S.E.2d 776, 781, cert. denied, - US. -, - L. Ed. 2d -, 71 
U.S.L.W. 3317 (2002). Following these holdings, we now review the 
sufficiency of the evidence in this case. 

Defendant was charged with habitual DWI under N.C.G.S. 
Q 20-138.5. One element of habitual DWI is driving while impaired as 
defined in N.C.G.S. Q 20-138.1, which, in pertinent part, provides: 

(a) Offense.-A person com.mits the offense of impaired dri- 
ving if he drives any vehicle upon any highway, any street, or any 
public vehicular area within this State: 

(1) While under the iinfluence of an impairing sub- 
stance; or 

(2) After having consumed sufficient alcohol that he has, 
at any relevant time after the driving, an alcohol con- 
centration of 0.08 or more. 

N.C.G.S. Q 20-138.1(a) (2001). The State presented evidence that: (1) 
defendant was traveling at a speed in excess of sixty miles per hour; 
(2) defendant's vehicle had no motclr vehicle tags; (3) defendant did 
not immediately stop after the arresting officer activated his red and 
blue lights and did not do so until after the officer accelerated to keep 
up with the vehicle and activated his airhorn more than once; (4) 
defendant did not stop in the rightmost lane of the four-lane highway, 
but rather stopped at a 'IT" intersection in such a manner that defend- 
ant's and the officer's cars blocked the intersection; (5) defendant left 
his vehicle and started toward the officer's vehicle before being 
ordered to return to his vehicle; (6) upon approaching defendant's 
vehicle, the officer smelled a strong odor of alcohol; (7) the officer 
observed an open container of beer in the passenger area of defend- 
ant's vehicle; (8) defendant's coat was wet from what appeared to the 
officer to be beer waste; (9) defendant's speech was slurred; (10) 
defendant refused to take the ALCO-SENSOR test; and (11) defend- 
ant refused the Intoxilyzer test. Defendant presented evidence to 
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contradict the State's evidence. Evidence in the record supporting a 
contrary inference is not determinat.ive on a motion to dismiss. 
Fritsch, 351 N.C. at 382, 526 S.E.2d at 457. 

Under the proper standard of review, substantial evidence 
existed for each essential element of DWI. Viewing the evidence in 
a light most favorable to the State, we conclude that a reason- 
able inference of defendant's guilt may be drawn from the direct and 
circumstantial evidence presented by the State. Such evidence was 
sufficient to support the jury's verdict of guilty. Accordingly, the 
Court of Appeals erred in affirming the trial court's dismissal of 
the DWI charge. 

Defendant has filed a motion with this Court to amend the record 
on appeal to reflect additional orders from the Superior Court, 
Durham County. After this matter was docketed in the Court of 
Appeals, appellate defense counsel filed a motion in the Superior 
Court, Durham County, to dismiss the habitual DWI and habitual 
felon charges that were still reflected in the Durham County Clerk of 
Superior Court's computer records. Appellate counsel's argument for 
allowing this motion was premised on the same argument that he has 
presented to this Court: that defendant was not convicted of habitual 
DWI and that the trial judge dismissed the DWI charge, as reflected 
on the 14 October 1999 order with the clerical error. The presiding 
judge allowed the motion in an order dated 8 February 2001. The 
State gave notice of appeal from the 8 February 2001 order. Appellate 
defense counsel filed a motion to disndss the State's appeal for fail- 
ure to perfect it. The presiding judge, with the State's consent, 
entered an order dated 6 August 2001 dismissing the appeal. We 
have allowed defendant's motion to amend the record so that we may 
prevent any misunderstanding regarding entry of judgment upon 
remand. The orders of 8 February 2001 and 6 August 2001, whereby 
appellate defense counsel sought to dismiss the charges of ha- 
bitual DWI and being an habitual felon, did not affect the State's 
appeal. As we have determined, the trial court intended, and did, 
dismiss the habitual DWI charge. When the trial court dismissed 
the habitual DWI charge, the habitual felon charge was auto- 
matically dismissed because it was predicated on the habitual 
DWI conviction. The orders, at most, corrected the Durham County 
computer records. 

Based upon the foregoing, we reverse the decision of the Court of 
Appeals and remand this case to that court for further remand to the 
Superior Court, Durham County. Upon remand, the trial court is to 
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sentence defendant for the habitual DWI and may continue with any 
proceedings pertinent to the habitual felon charge. 

REVERSED AND REMANDED. 

STATE O F  NORTH CAROLINA v. BELVIN E.  WAGNER 

No. 1081102 

(Filed 20 December 2002) 

1. Drugs- felonious possession of drug paraphernalia- 
nonexistent crime 

A charge of felonious possession of drug paraphernalia is not 
supported by any statute. Therefore, an indictment for felonious 
possession of drug paraphernalia was facially invalid, the trial 
court never had jurisdiction over this charge, and defendant's 
conviction for felonious possession of drug paraphernalia is void 
and is vacated. 

2. Sentencing- guilty plea and sentence set aside-greater 
sentence after trial-statutory violation 

After defendant's plea of guilty of attempted possession of 
cocaine and his sentence of 101 to 131 months were set aside pur- 
suant to his motion for appropriake relief, a sentence of 135 to 175 
months imposed upon defendant's conviction at  trial for 
attempted possession of cocaine was contrary to the mandate of 
N.C.G.S. 8 15A-1335 that a defendant whose sentence has been 
successfully challenged cannot receive a more severe sentence 
for the same offense or conduct on remand. The fact that defend- 
ant's original conviction resulted from a negotiated plea rather 
than a finding of guilt by a jury is of no consequence. 

Appeal pursuant to N.C.G.S. 5 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 148 N.C. App. 658, 560 S.E.2d 
174 (2002), finding no error in judgments entered 17 October 2000 by 
Albright, J., in Superior Court, Forsyth County. Heard in the Supreme 
Court 12 September 2002. 

Roy Cooper, Attorney General, by Joan M. Cunningham, 
Assistant Attorney General, for the State. 

J. Clark Fischer for defendant-appellant. 
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Rudolph, Maher, Widenhouse & Fialko, by M. Gordon 
Widenhouse, Jr., on behalf of the North Carolina Academy of 
Trial Lawyers, amicus curiae. 

North Carolina Prisoner Legal Seruices, Inc., by Kristin D. 
Parks, amicus curiae. 

PER CURIAM. 

Defendant Belvin Eugene Wagner was originally arrested without 
a warrant when he attempted to purchase cocaine during an under- 
cover drug operation on 17 July 1998 in which undercover law 
enforcement officers used blanched macadamia nuts as fake crack 
cocaine. On 17 August 1998, based on an information, defendant 
entered a negotiated guilty plea to the offense of attempted posses- 
sion of cocaine as an habitual felon. This plea bargain provided that 
defendant would receive a minimum sentence of 101 months' impris- 
onment based on his criminal history, which was calculated to be at 
level VI. The trial court entered judgment sentencing defendant to 
serve 101 to 131 months' confinement. 

Defendant thereafter filed a motion for appropriate relief assert- 
ing that his record level had been improperly calculated as a level VI 
when in fact his criminal history resulted in a level V for sentencing 
purposes. Concluding that defendant's plea bargain and guilty plea 
were based on "the mutual mistake of' all parties as to [defendant's] 
proper record level for sentencing purposes," the trial court on 10 
May 2000, nunc pro tunc 2 May 2000, vacated and set aside defend- 
ant's guilty plea and the judgment entered thereon. 

On 15 May 2000 defendant was indicted for (i) attempt to possess 
cocaine, (ii) felonious possession of drug paraphernalia, and (iii) 
being an habitual felon. The paraphernalia on which this charge was 
based, an antenna used as a crack pipe, was found on defendant's 
person on 17 July 1998, at the time defendant was originally arrested 
for attempted possession of cocaine. The prosecutor subsequently 
offered defendant a plea bargain of 101 to 131 months' imprisonment, 
the same sentence he had received before his plea was vacated. 
Defendant rejected this offer of plea. Defendant moved to dismiss the 
paraphernalia indictment, claiming unconstitutional vindictive prose- 
cution and violation of N.C.G.S. § 15A-1335. Defendant's motion to 
dismiss was denied. 

On 17 October 2000 a jury found defendant guilty of attempt to 
possess cocaine, felonious possession of drug paraphernalia, and 
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being an habitual felon. The trial court sentenced defendant at level 
VI to serve two consecutive 135- to 171-month sentences. 

Before this Court defendant asserts that the Court of Appeals 
erred in upholding these convictions and sentences. Defendant again 
contends that the felony drug parap!hernalia indictment after his suc- 
cessful motion for appropriate relief was based on unconstitutional 
vindictive prosecution and was in violation of N.C.G.S. § 15A-1335 
and that the subsequent sentenc~e for attempted possession of 
cocaine also violated N.C.G.S. Q 158-1335. Defendant does not 
challenge the trial court's finding of a record level VI for his 
criminal history. 

[I] Initially, we note that a jurisdictional issue not raised in the Court 
of Appeals has been raised in this Court, namely, that the 15 May 2000 
indictment for felonious possession of drug paraphernalia is invalid 
on its face in that the charge of felonious possession of drug para- 
phernalia is not supported by any statute, a fact that the State con- 
cedes. N.C.G.S. § 90-95(e)(3), cited in the indictment, does not 
pertain to drug paraphernalia. For a court to have jurisdiction, "a 
criminal offense [must] be charged in the warrant or indictment upon 
which the State brings the defendant to trial." State v. Vestal, 281 N.C. 
517, 520, 189 S.E.2d 152, 155 (1972). Inasmuch as the indictment for 
felonious possession of drug paraphernalia was facially invalid, the 
trial court never had jurisdiction over this charge. Moreover, 
appellate jurisdiction is derivatice of the trial court's jurisdic- 
tion. State v. Eal-ley, 24 N.C. App. 387, 389, 210 S.E.2d 541, 543 
(1975); see also State v. Morgan, 248 N.C. 596, 599, 99 S.E.2d 764, 766 
(1957). Therefore, the Court of Appeals also lacked jurisdiction to 
hear defendant's appeal of the felonious possession of drug 
paraphernalia conviction. 

Accordingly, for lack of jurisdiction in the trial court, defendant's 
conviction for felonious possession of drug paraphernalia is void and 
is vacated. Similarly, the opinion of rthe Court of Appeals as it pertains 
to the conviction for felonious possession of drug paraphernalia is 
vacated. Having vacated defendant's conviction for felonious posses- 
sion of drug paraphernalia, we do not need to address defendant's 
assignment of error challenging the trial court's denial of his motion 
to dismiss based on vindictive prosecution. 

[2] Defendant was also improperly sentenced for his conviction for 
attempt to possess cocaine. N.C.G.S. 3 15A-1335 provides: 
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STATE v. WAGNER 

[356 N.C. 599 (2002)l 

When a conviction or sentence imposed in superior court 
has been set aside on direct review or collateral attack, the 
court may not impose a new sentence for the same offense, or for 
a different offense based on the same conduct, which is more 
severe than the prior sentence less the portion of the prior 
sentence previously served. 

N.C.G.S. Q 15A-1335 (2001). Pursuant to this statute a defendant 
whose sentence has been successfully challenged cannot receive a 
more severe sentence for the same offense or conduct on remand. 

In this case, contrary to the Stat,e's contention, the fact that 
defendant's original conviction resulted from a negotiated plea bar- 
gain rather than a finding of guilty by a jury is of no consequence. 
This Court has held that "[a] plea of guilty, accepted and entered by 
the trial court, is the equivalent of conviction." State v. Brown, 320 
N.C. 179, 210, 358 S.E.2d 1, 22, cert. den,ied, 484 US. 970, 98 L. Ed. 2d 
406 (1987). After defendant's plea and sentence were set aside pur- 
suant to his motion for appropriate relief, a sentence of 135 to 175 
months' imprisonment for defendant's conviction at trial for attempt 
to possess cocaine was contrary to the mandate of section 158-1335 
when defendant's original sentence was only 101 to 131 months' 
imprisonment for the same offense. See State v. Hemby, 333 N.C. 331, 
336-37, 426 S.E.2d 77, 80 (1993). 

This case is distinguishable from State v. Wall, 348 N.C. 671, 502 
S.E.2d 585 (1998), in that the sentence defendant initially received 
pursuant to the plea agreement was a lawful mitigated sentence for a 
record level VI offender. Unlike the defendant in Wall, this defendant 
by his motion for appropriate relief did not seek specific performance 
of a plea bargain containing an unauthorized sentence. Under section 
15A-1340.13(b), 

the court shall determine the prior record sentence for the 
offender pursuant to G.S. 15A-1340.14. The sentence shall contain 
a sentence disposition specified for the class of offense and prior 
record level, and its minimum term of imprisonment shall be 
within the range specified for the class of offense and prior 
record level, unless applicable st,atutes require or authorize 
another minimum sentence of imprisonment. 

N.C.G.S. $ 15A-1340.13(b) (2001). In this case N.C.G.S. § 15A-1335 
is an applicable statute requiring "another minimum sentence of 
imprisonment." Id. 
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In summary, for the reasons stated herein, defendant's convic- 
tion for felonious possession of drug paraphernalia and the Court of 
Appeals' decision as to that conviction are vacated. As to the judg- 
ment for attempted possession of cocaine, the decision of the Court 
of Appeals is reversed and remanded to that court for further remand 
to the trial court for resentencing in a manner not inconsistent with 
this opinion. 

VACATED IN PART AND REVERSED AND REMANDED IN PART. 

ANGELA SHAW v. WILLIAM J. MINTZ 

No. 33EIA02 

(Filed 20 December 2002) 

Estates- negligence claim-personal representative not 
appointed-statute of limitations 

The decision of the Court of Appeals in this case that a negli- 
gence claim against decedent's estate arising from an automobile 
accident would be barred by the statute of limitations is reversed 
for the reasons stated in the dissenting opinion in the Court of 
Appeals that N.C.G.S. 5s  1-22 and 28A-19-3 do not require a per- 
sonal representative to be appointed before the plaintiff is enti- 
tled to a section 1-22 suspension of the statute of limitations. 

Appeal pursuant to N.C.G.S. 9 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 151 N.C. App. 82, 564 S.E.2d 
593 (2002), affirming an order entered 13 February 2001 by Weeks, J., 
in Superior Court, Cumberland County. This case was determined on 
the briefs without oral argument pursuant to N.C. R. App. P. 30(f)(l). 

Washington & Pitts, l?L.L.C., by Marshall B. Pitts, Jr., for 
plaintiff-appellant. 

Walker, Clark, Allen, Grice & Ammons, L.L.l?, by Scott T. 
Stroud, for defendant-appellee. 

PER CURIAM. 

For the reasons stated in the dissenting opinion, we reverse the 
decision of the Court of Appeals. 

REVERSED. 



604 IN T H E  SUPREME COURT 

STATE v. DEXTER 
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STATE O F  NORTH CAROLINA v. AARON DEXTER 

STATE O F  NORTH CAROLINA v. RONALD EDWARD EVANS 

STATE O F  NORTH CAROLINA v. BRYON KEITH HOWARD 

No. 390A02 

(Filed 20 December 2002) 

Appeal pursuant to N.C.G.S. 9 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 151 N.C. App. 430, 566 S.E.2d 
493 (2002), ordering a new trial after appeal of judgments entered 18 
September 2000 by Hight, J., in Superior Court, Durham County. This 
case was determined on the briefs without oral argument pursuant to 
N.C. R. App. P. 30( f ) ( l ) .  

Roy Cooper, Attorney General, by W Richard Moore, Special 
Deputy Attorney General, a s  to defendant-appellee Aaron 
Dexter; Fred G .  Lamar, Assistant Attorney General, as  to 
defendant-appellee Bryon Keith Howard; and Gaines M. 
Weaver, Assistant Attorney General, as to defendant-appellee 
Ronald Evans; for the State-appellant. 

Kevin l? Bradley for defendant-appellee Aaron Dexter. 

Daniel Shatz for defendant-appellee Ronald Edward Evans. 

D. Tucker Churns for defendant-appellee Bryon Keith Howard. 

PER CURIAM. 

AFFIRMED. 
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STATE O F  NORTH CAROLINA v. CORNELIUS KEITH SMITH 

No. 317A02 

(Filed 20 December 2002) 

Appeal pursuant to N.C.G.S. Q 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 150 N.C. App. 317, 562 S.E.2d 
899 (2002), affirming a judgment entered 6 March 2001 by Hooks, J., 
in Superior Court, Brunswick County. Heard in the Supreme Court 
3 December 2002. 

Roy Cooper, Attorney General, by Marvin R. Waters, Assistant 
Attorney General, for the State. 

A. Michelle FormyDuval and Walter L. Jones for defendant- 
appellant. 

PER CURIAM. 

AFFIRMED. 



606 IN THE SUPREME COURT 

STATE v. PATTERSON 

[356 N.C. 606 (2002)l 

STATE O F  NORTH CAROLINA v. WILLIAM NOLAN PATTERSON 

No. 307A02 

(Filed 20 December 2002) 

Appeal pursuant to N.C.G.S. $ 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 150 N.C. App. 393, 563 S.E.2d 
88 (2002), finding no error in judgments entered 18 August 2000 by 
Weeks, J., in Superior Court, Cumberland County. The case was 
calendared for argument in the Supreme Court 3 December 2002, 
but was determined on the briefs without oral argument upon the 
parties' joint motion for the Court to decide the case pursuant to N.C. 
R. App. P. 30(f)(l). 

Roy Cooper, Attorney General, by  Thomas 0. Lawton 111, 
Assistant Attorney General, for the State-appellee. 

John T Hall for defendant-appellant. 

PER CURIAM. 

AFFIRMED. 
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(356 N.C. 607 (2002)l 

EASTERN CAROLINA INTERNAL MEDICINE, P.A. v. ANNA FAIDAS, M.D., AN 

INDIVIDUAL D/B/A COASTAL ONCOLOGY & HEMATOLOGY 

No. 298A02 

(Filed 20 December 2002) 

Appeal pursuant to N.C.G.S. 9 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 149 N.C. App. 940, 564 S.E.2d 
53 (2002), affirming an order for summary judgment entered 23 
January 2001 and an order entered 27 February 2001 denying a 
motion for a new trial or for amendment of the original order, both 
orders entered by Alford, J., in Superior Court, Craven County. Heard 
in the Supreme Court 4 December 2;002. 

Ward and Smith, PA., by A. Charles Ellis and David B. Hawley, 
.for plaintiff-appellee. 

Glover & Petersen, by James R Glover, for defendant-appellant. 

PER CURIAM. 

AFFIRMED. 
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(356 N.C. 608 (2002)l 

DIANE ROBINSON v. MAYNARD BYRD 

No. 511A01 

(Filed 20 December 2002) 

Appeal pursuant to N.C.G.S. 5 7A-30(2) from an unpublished deci- 
sion of a divided panel of the Court of Appeals, 145 N.C. App. 503,550 
S.E.2d 281 (20011, reversing and remanding orders entered 1 March 
2000 and 7 April 2000 by DeVine, J., in District Court, Orange County. 
On 31 January 2002, the Supreme Court granted discretionary review 
of additional issues. Heard in the Supreme Court 14 May 2002. 

J. Randolph Ward for plaintiff-appellant. 

Martin and Martin, PA., by  J. Matthew Martin and Harry C. 
Martin; and Fisher Law Firm, PA., by  C. Douglas Fisher, for 
defendant-appellee. 

PER CURIAM. 

Justice BUTTERFIELD did not participate in the consideration or 
decision of this case. The remaining members of the Court were 
equally divided, with three members voting to affirm the decision of 
the Court of Appeals and three members voting to reverse. Therefore, 
the decision of the Court of Appeals is left undisturbed and stands 
without precedential value. See Reese v. Barbee, 350 N.C. 60, 510 
S.E.2d 374 (1999); Nesbit v. Howard, 333 N.C. 782, 429 S.E.2d 730 
(1993). 

AFFIRMED. 
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CRAWFORD v. COMMERCIAL TJNION MIDWEST INS. CO. 

[356 N.C. 609 (2002)l 

BARRETT L. CRAWFORD, TRUSTEE IN THE BANKRUPTCY OF JETER EDWARD GREENE, AND 

JETER EDWARD GREENE v. COMMERCIAL UNION MIDWEST INSURANCE 
COMPANY, GERALD BENFIELD, A ~ D  BE:NFIELD INSURANCE ENTERPRISES 

No. 19A02 

(Filed 20 December 2002) 

Appeal pursuant to N.C.G.S. § :'A-30(2) from the decision of a 
divided panel of the Court of Appeals, 147 N.C. App. 455, 556 S.E.2d 
30 (2001), reversing and remanding .an order for summary judgment 
entered 22 March 2000 and an order denying reconsideration entered 
24 May 2000, both orders entered by Martin (Jerry Cash), J., in 
Superior Court, Burke County. Heard in the Supreme Court 3 
December 2002. 

Daniel Law Firm PA. ,  by Stephen I: Daniel and Warren I: 
Daniel, for plaintiff-appellees. 

Young Moore and Henderson E 4 . ,  by Walter E. Brock, Jr., and 
Christopher A. Page, for defmdant-appellant Commercial 
Union Midwest Insurance Company. 

PER CURIAM. 

Justice BUTTERFIELD did not participate in the consideration or 
decision of this case. The remaining members of the Court were 
equally divided, with three members voting to affirm the decision of 
the Court of Appeals and three members voting to reverse. Therefore, 
the decision of the Court of Appeals is left undisturbed and stands 
without precedential value. See Reese v. Barbee, 350 N.C. 60, 510 
S.E.2d 374 (1999); Nesbit v. Howard, 333 N.C. 782, 429 S.E.2d 730 
(1993). 

AFFIRMED. 
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AUBIN v. SUSI 

No. 156P02 

Case below: 149 N.C. App. 320 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 19 December 2002. Conditional petition by defendant 
for discretionary review pursuant to G.S. 7A-31 dismissed as moot 19 
December 2002. 

BELVERD v. MILES 

No. 556P02 

Case below: 153 N.C. App. 169 

Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 2 December 2002. 

BOYCE & ISLEY, PLLC v. COOPER 

No. 598P02 

Case below: 153 N.C. App. 25 

Motion for temporary stay allowed 27 November 2002 pending 
determination of defendants' petitions for discretionary review. 

BREWER v. CABARRUS PLASTICS, INC. 

No. 560A01 

Case below: 146 N.C. App. 82 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to issues in addition to those pre- 
sented as the basis for the dissenting opinion in the Court of Appeals 
denied 19 December 2002. Petition by defendant for discretionary 
review pursuant to G.S. 7A-31 and Appellate Rule 16(b) as to issues 
in addition to those presented as the basis for the dissenting opinion 
in the Court of Appeals allowed 19 December 2002. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

CAP CARE GRP, INC. v. McDONALI) 

NO. 178P01-2 

Case below: 149 N.C. App. 817 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 19 December 2002. 

CAPITAL OUTDOOR, INC. v. GUILFORD CTY. BD. OF ADJUST. 

NO. 603AOl-2 

Case below: 152 N.C. App. 474 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 19 December 2002. 

COLOMBO v. STEVENSON 

No. 293PA02 

Case below: 150 N.C. App. 163 

Petition by defendants (George M. Stevenson, 111 and Susan 
Stevenson) for discretionary review pursuant to G.S. 7A-31 allowed 
19 December 2002. 

CUMMINS v. BCCI CONSTR. ENTERS. 

No. 170P02 

Case below: 149 N.C. App. 180 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 19 December 2002. 

EDWARDS v. EDWARDS 

No. 562P02 

Case below: 152 N.C. App. 185 

Petition by defendant pro se for writ of certiorari to review the 
decision of the North Carolina Court of Appeals denied 19 December 
2002. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

FARBER v. N. C. PSYCHOLOGY BD. 

No. 546A02 

Case below: 153 N.C. App. 1 

Petition by petitioner for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to issues in addition to those pre- 
sented as the basis for the dissenting opinion in the Court of Appeals 
denied 19 December 2002. Petition by petitioner for writ of certiorari 
to review the decision of the North Carolina Court of Appeals denied 
19 December 2002. 

FENDER v. DEATON 

No. 553P02 

Case below: 153 N.C. App. 187 

Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 19 December 2002. Justice Parker recused. 

HILL v. HILL 

No. 688P01 

Case below: 147 N.C. App. 313 
356 N.C. 301 

Motion by plaintiff for reconsideration of the dismissal of plain- 
tiff's appeal denied 19 December 2002. Justice Martin recused. 

IN RE BEER 

No. 169P02 

Case below: 149 N.C. App. 232 

Petition by respondents (Gloria Lavada Beer and Fred William 
Beer for discretionary review pursuant to G.S. 7A-31 denied 19 
December 2002. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

IN RE HAYES 

No. 380P02 

Case below: 151 N.C. App. 27 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 19 December 2002. 
Petition by respondent (Hayes) for cliscretionary review pursuant to 
G.S. 7A-31 denied 19 December 2002. 

IN RE HODGE 

No. 555P02 

Case below: 153 N.C. App. 102 

Motion by the Attorney General l,o dismiss the appeal for lack of 
substantial constitutional question allowed 19 December 2002. 
Petition by respondent (Hodge) for discretionary review pursuant to 
G.S. 7A-31 denied 19 December 2002. 

IN RE MITCHELL 

No. 127A02 

Case below: 148 N.C. App. 483 

Petition by petitioner (Guardian ad Litem) for writ of super- 
sedeas dismissed as moot 5 December 2002. 

IN RE RHYNE 

No. 639P02 

Case below: 154 N.C. App. 477 

Motion by plaintiff for tempora.ry stay allowed 20 December 
2002. 

IN RE RIDDICK 

No. 87P02 

Case below: 147 N.C. App. 785 

Petition by respondent (James Leron Riddick) for writ of certio- 
rari to review the decision of the North Carolina Court of Appeals 
denied 19 December 2002. 
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DISPOSITION OF PETITIONS FOR DISCRETIOKARY REVIEW UNDER G.S. 7A-31 

KELLY v. WEYERHAEUSER CO. 

No. 384P02 

Case below: 150 N.C. App. 713 

Motion by defendants to dismiss petition for discretionary review 
dismissed as moot 19 December 2002. 

LAMBERTH v. McDANIEL 

No. 133P02 

Case below: 148 N.C. App. 406 

Petition by plaintiffs for writ of certiorari to review the de- 
cision of the North Carolina Court of Appeals denied 19 December 
2002. 

LIPE v. STARR DAVIS CO. 

No. 152P01 

Case below: 142 N.C. App. 213 
354 N.C. 363 

Petition by defendants for rehearing under Rules 2 and 31 of the 
Rules of Appellate Procedure of defendants' petition for discre- 
tionary review dismissed 19 December 2002. Petition by defendants 
for writ of certiorari to review the decision of the North Carolina 
Court of Appeals dismissed 19 December 2002. Justice Edmunds 
recused. 

MARSHALL v. WILLIAMS 

No. 552P02 

Case below: 153 N.C. App. 128 

Motion by defendants to dismiss appeal by plaintiffs for lack of 
substantial constitutional question allowed 19 December 2002. 
Petition by plaintiffs for discretionary review pursuant to G.S. 7A-31 
denied 19 December 2002. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

OWENBY v. YOUNG 

No. 286PA02 

Case below: 150 N.C. App. 412 

Motion by plaintiff to dismiss defe 
December 2002. 

PRICE v. BECK 

No. 624P02 

Case below: 153 N.C. App. 763 

~ndant's appeal denied 19 

Petition by plaintiffs pro se ((James E. Price, Sr., Olander 
Bynum and Kerry McPherson) for discretionary review pursuant to 
G.S. 7A-31 denied 19 December 2002. 

RUFFIN v. COMPASS GRP. USA 

No. 348A02 

Case below: 150 N.C. App. 480 

Conditional motion by defendant to dismiss appeal allowed 3 
December 2002. 

SHARPE v. WORLAND 

No. 21P02 

Case below: 147 N.C. App. 782 

Petition by defendant (Wesley L,ong Community Hospital, Inc.) 
for discretionary review pursuant to G.S. 7A-31 denied 19 December 
2002. Petition by defendant (Wesley Long Community Hospital, Inc.) 
for writ of supersedeas dismissed a:$ moot and temporary stay dis- 
solved 19 December 2002. 

SIMPSON v. McCONNELL 

No. 396PA02 

Case below: 150 N.C. App. 713 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 allowed 19 December 2002 for limited purpose of remand to 
Court of Appeals for reconsideration in light of Shaw v. Mintz. 
Petition by defendant (Nationwide Mutual Insurance Company) for 
discretionary review pursuant to G.S. 7A-31 denied 19 December 2002. 
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D~SPOSIT~ON OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. AGER 

No. 528A02 

Case below: 152 N.C. App. 577 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 19 December 2002. 
Petition defendant for discretionary review pursuant to G.S. 7A-31 
and Appellate Rule 16(b) as to issues in addition to those presented 
as the basis for the dissenting opinion in the Court of Appeals denied 
19 December 2002. 

STATE v. ALLAH 

No. 590P02 

Case below: 153 N.C. App. 524 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 19 December 2002. 

STATE v. BECTON 

No. 623P02 

Case below: 154 N.C. App. 520 

Petition by defendant pro se for writ of certiorari to review the 
decision of the North Carolina Court of Appeals denied 19 December 
2002. 

STATE v. BUCKNER 

No. 444A93-3 and 4 

Case below: Gaston County Superior Court 

Petition by defendant pro se for rehearing on defendant's writ of 
certiorari for discretionary review of trial court's decision on defend- 
ant's motion for appropriate relief dismissed 19 December 2002. 
Petition by defendant pro se for writ of certiorari to review the order 
of the Superior Court, Gaston County, (Filed as Appeal of State 
Application for Writ of Habeas Corpus Pursuant to Chapter 17) dis- 
missed 19 December 2002. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. BULLOCK 

Case below: 154 N.C. App. 234 

Motion by Attorney General for temporary stay allowed 18 
December 2002. 

STATE v. CALLOWAY 

No. 576P02 

Case below: 153 N.C. App. 524 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 19 December 2002. 

STATE v. CARTER 

No. 319A93-3 and 4 

Case below: Durham County Superior Court 
Richmond County Superior Court 

Motion by Attorney General to vacate the stay of execution 
allowed 6 December 2002. Petition by Attorney General for writ of 
certiorari to review the order of the Superior Court, Durham County 
denied 6 December 2002. Petition by Attorney General for writ of pro- 
hibition allowed 6 December 2002. Petition by defendant for writ of 
supersedeas denied 9 December 2002. Petition by defendant for writ 
of certiorari to review the order of the Superior Court, Rockingham 
County, denied 9 December 2002. Motion by defendant for stay of 
execution denied 9 December 2002. 

STATE v. CHAPPELL 

Case below: 124 N.C. App. 671 

Petition by defendant pro se for writ of certiorari to review the 
decision of the North Carolina Court of Appeals denied 19 December 
2002. Justice Martin recused. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. CHESSON 

No. 268P02 

Case below: 150 N.C. App. 439 

Notice of appeal by defendant pursuant to G.S. 7A-30 (substantial 
constitutional question) dismissed ex mero motu 19 December 2002. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 19 December 2002. 

STATE v. CRUZ 

No. 582P02 

Case below: 153 N.C. App. 524 

Notice of appeal by defendant pro se pursuant to G.S. 7A-30 (sub- 
stantial constitutional question) dismissed ex mero motu 19 
December 2002. Petition by defendant pro se for discretionary review 
pursuant to G.S. 7A-31 denied 19 December 2002. 

STATE v. CUMMINGS 

NO. 4A95-4 

Case below: Brunswick County Superior Court 

Motion by defendant to stay decision on petition for writ of cer- 
tiorari denied 19 December 2002. Petition by defendant for writ of 
certiorari to review the order of the Superior Court, Brunswick 
County denied 19 December 2002. 

STATE v. DAVENPORT 

No. 276A02 

Case below: 150 N.C. App. 439 

Notice of appeal by defendant pursuant to G.S. 7A-30 (substantial 
constitutional question) dismissed ex mero motu 19 December 2002. 

STATE v. DEXTER 

No. 390A02 

Case below: 151 N.C. App. 430 

Petition by Attorney General for writ of supersedeas dismissed as 
moot and temporary stay dissolved 19 December 2002. 



IN THE SUPREME COURT 619 
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STATE v. DUNN 

No. 606P02 

Case below: 154 N.C. App. 1 

Motion by Attorney General for temporary stay allowed 9 
December 2002. 

STATE v. FISHER 

No. 574P02 

Case below: 149 N.C. App. 973 

Petition by defendant for writ of certiorari to review the 
decision of the North Carolina Court of Appeals denied 19 December 
2002. 

STATE v. FORBES 

No. 596P02 

Case below: 153 N.C. App. 524 

Petition by defendant for writ of certiorari to review the 
decision of the North Carolina Court of Appeals denied 19 December 
2002. 

STATE v. GARNER 

No. 64P02 

Case below: 148 N.C. App. 216 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 19 December 2002. 

STATE v. GOMEZ 

No. 626P02 

Case below: 153 N.C. App. 324 

Petition by defendant pro se for writ of certiorari to review the 
decision of the North Carolina Court of Appeals dismissed ex mero 
motu 19 December 2002. Petition by defendant pro se for writ of cer- 
tiorari to review the decision of the North Carolina Court of Appeals 
denied 19 December 2002. 
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DISPOSITION OF PETITIONS FOR DISCRETIOKARY REVIEW UNDER G.S. 7A-31 

STATE v. HARDY 

No. 121P02 

Case below: 149 N.C. App. 233 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 19 December 2002. 

STATE v. HOBSON 

No. 335P02 

Case below: 150 N.C. App. 715 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 19 December 2002. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 19 December 2002. 

STATE v. JOHNSON 

No. 570P02 

Case below: 148 N.C. App. 405 

Petition by defendant pro se for writ of certiorari to review 
the decision of the North Carolina Court of Appeals denied 19 
December 2002. 

STATE v. MAHAN 

No. 342P02 

Case below: 150 N.C. App. 717 

Petition by Attorney General for writ of supersedeas dismissed 
19 December 2002. Petition by Attorney General for discretionary 
review pursuant to G.S. 7A-31 denied 19 December 2002. 
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DISPOS~TION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. McCRAE 

No. 447P02 

Case below: 151 N.C. App. 601 
356 N.C. 310 

Motion by defendant pro se for reconsideration of the dismissal 
of his appeal and the denial of his ]petition for discretionary review 
dismissed 19 December 2002. 

STATE v. PETERSON 

No. 328A97-2 and 3 

Case below: Richmond County Superior Court 

Petition by defendant for writ of' certiorari to review the order of 
the Superior Court, Richmond County, denied 19 December 2002. 
Motion by Attorney General to lift order granting defendant's motion 
to hold petition for writ of certiorari in abeyance dismissed as moot 
19 December 2002. Petition by defendant for writ of certiorari to 
review the order of the Superior Court, Richmond County, denied 19 
December 2002. 

STATE v. POWELL 

Case below: Cleveland County S'uperior Court 

Petition by defendant for writ of certiorari to review the order 
of the Superior Court, Cleveland County, denied 19 December 
2002. 

STATE v. RAINEY 

No. 637P02 

Case below: 154 N.C. App. 282 

Motion by Attorney General for temporary stay denied 19 
December 2002. Petition by Pdtorney General for discre- 
tionary review pursuant to G.S. 711-31 denied 19 December 2002. 
Petition by Attorney General for writ of supersedeas denied 19 
December 2002. 
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DISPOSITION OF PETITIONS FOK DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. REED 

No. 587P02 

Case below: 153 N.C. App. 462 

Petition by defendant pro se for discretionary review pursuant to 
G.S. 7A-31 denied 19 December 2002. Motion by the Attorney General 
to dismiss the appeal for lack of substantial constitutional question 
allowed 19 December 2002. Motion by defendant pro se to dismiss 
charges dismissed 19 December 2002. 

STATE v. REID 

No. 391P02 

Case below: 151 N.C. App. 379 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 19 December 2002. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 19 December 2002. 

STATE v. ROBINSON 

No. 602P02 

Case below: 153 N.C. App. 813 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 19 December 2002. 

STATE v. SEXTON 

No. 595PA02 

Case below: 153 N.C. App. 641 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 allowed 19 December 2002. 
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STATE v. SMITH 

No. 534P02 

Case below: 152 N.C. App. 514 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 19 December 2002. 
Petition by defendant for discretion;try review pursuant to G.S. 7A-31 
denied 19 December 2002. 

STATE v. SMITH 

No. 565P02 

Case below: 153 N.C. App. 325 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 19 December 2002. 

STATE v. SMITH 

No. 593P02 

Case below: 153 N.C. App. 813 

Petition by Attorney General for discretionary review pursuant to 
G.S. 7A-31 denied 19 December 2002. Petition by Attorney General for 
writ of supersedeas dismissed as moot and temporary stay dissolved 
19 December 2002. 

STATE v. STROUD 

No. 46P02 

Case below: 147 N.C. App. 549 

Petition by defendant (Bonnie Stroud) for writ of certiorari to 
review the decision of North Carolina Court of Appeals denied 19 
December 2002. 
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STATE v. THOMAS 

No. 568P02 

Case below: 153 N.C. App. 326 

Motion by the Attorney General to dismiss the appeal for lack 
of substantial constitutional question allowed 19 December 2002. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 19 December 2002. 

STATE v. WILSON 

No. 605A02 

Case below: 154 N.C. App. 127 
Motion by Attorney General for temporary stay allowed 6 December 
2002. 

STATE v. WOOLRIDGE 

No. 41PA02 

Case below: 147 N.C. App. 685 

Motion by Attorney General to deny petition for discre- 
tionary review denied 19 December 2002. Petition by defendant 
for discretionary review pursuant to G.S. 7A-31 allowed 19 
December 2002. 

VANHOY v. DUNCAN CONTRS., INC. 

No. 564P02 

Case below: 153 N.C. App. 320 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 19 December 2002. 

WILLEY v. WILLIAMSON PRODUCE 

No. 159A02 

Case below: 149 N.C. App. 74 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 19 December 2002. 
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WILLIAMS v. INTERNATIONAL PAIPER CO. 

No. 523P02 

Case below: 152 N.C. App. 720 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 25 November 2002. 
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THE NORTH CAROLINA STATE BAR v. ROBERT M. TALFORD, ATTORNEY 

No. 24PA02 

(Filed 28 February 2003) 

1. Attorneys- discipline-appellate review 
Appellate courts are not precluded from vacating or mod- 

ifying a State Bar Disciplinary Hearing Commission sanction. A 
sanction will not be disturbed when it is the product of justi- 
fied means, but the Supreme Court is obligated to modify or 
remand any judgment or discipline shown to be improperly 
imposed. 

2. Administrative Law- whole record test-necessary steps 
Under the whole record test, the steps necessary to decid- 

ing whether the lower body's decision has a rational basis in the 
evidence are whether there is adequate evidence to support the 
findings, whether the findings support the conclusions, and 
whether the findings and conclusions adequately support the 
ultimate decision. The test must be applied separately to ajudi- 
catory phases and dispositional phases. 

3. Administrative Law- appellate review-remedies 
The Supreme Court has a broad array of remedies from 

which to chose in the wake of its whole record assessment of a 
lower body's decision. 

4. Attorneys- discipline-escalating remedies-findings- 
suspension or disbarment-requirements 

The statutory scheme for disciplining attorneys shows an 
intent to punish attorneys in an escalating fashion, with each 
level requiring particular circumstances for imposition, and the 
Disciplinary Hearing Commission must make written findings 
which satisfy the mandates of the whole record test and which 
are consistent with the statutory scheme. Suspension and dis- 
barment require clear showings of how the attorney's actions 
resulted in actual or potential significant harm and of why sus- 
pension and disbarment are the only sanctions that can ade- 
quately protect the public from future transgressions by the 
attorney in question. N.C.G.S. § 84-28. 
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5. Attorneys- discipline-appellate review-whole record 
test-properly applied 

The Court of Appeals properly applied the whole record test 
in considering the Disciplinary Hearing Commission's conclusion 
that an attorney had committed misconduct where the Court of 
Appeals answered in the affirmative all of the questions inherent 
in the whole record test. 

6. Attorney- disbarment-insufficient basis 
There was an inadequate rational basis in the evidence to 

support the Disciplinary Hearing Commission's decision to disbar 
an attorney for trust account practices and for failing to acknowl- 
edge wrongdoing where all clients received the funds to which 
they were entitled and neither clients nor creditors had com- 
plained. None of the DHC's discipline-related findings even 
address, much less explain, why disbarment is an appropriate 
sanction under the circumstances, and, on these facts, the para- 
meters of N.C.G.S. $ 84-28(c)(9)-(5) precluded imposition of any 
sanction that requires a showing of risk of significant potential 
harm to clients. 

Justice BRADY did not participate in the consideration or 
decision of this case. 

On discretionary review pursuant to N.C.G.S. 5 7A-31 of a unani- 
mous decision of the Court of Appeals, 147 N.C. App. 581,556 S.E.2d 
344 (20011, affirming in part and reversing and remanding in part an 
order entered by the Disciplinary Hearing Commission of the North 
Carolina State Bar on 14 March 2000. Heard in the Supreme Court 10 
September 2002. 

Carolin Bakewell for plaintin-appellant. 

Irving Joyner for defendant-appellee. 

Roy Cooper, Attorney Generccl, by Thomas R. Miller, Special 
Deputy Attorney General, o n  behalf of the North Carolina Real 
Estate Commission; and the North Carolina Real Estate 
Commission, by  Blackwell M. Brogden, Jr., Chief Deputy Legal 
Counsel, and Pamela T/: Milluard, amicus curiae. 
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ORR, Justice. 

This appeal arises out of a unanimous Court of Appeals decision 
that reversed a State Bar Disciplinary Hearing Commission (DHC) 
disbarment judgment against defendant, Robert M. Talford, a 
licensed attorney in North Carolina. The issues in the case, as sub- 
mitted by the DHC, can be summarized as follows: (1) whether the 
Court of Appeals overstepped its designated appellate authority by 
reversing the DHC's decision to disbar defendant from practice, and 
(2) whether the Court of Appeals erred by deciding that the DHC's 
findings of fact failed to support its ultimate conclusion that defend- 
ant's misconduct warranted disbarment. For the reasons discussed 
below, we hold that the Court of Appeals acted within its scope of 
authority on both accounts. As a result, the Court of Appeals decision 
is affirmed. 

Defendant was licensed by the North Carolina State Bar in 1976 
and practiced law for twenty years in the Charlotte area, concentrat- 
ing on civil litigation. He ran all facets of his practice himself, and 
kept no permanent employees. Defendant had maintained a trust 
account on behalf of his clients since 1978. In 1998, an audit of the 
account by the State Bar uncovered discrepancies in defendant's 
bookkeeping methods and practices. The results of the audit 
prompted the State Bar to file a misconduct complaint against 
defendant. On 25 February 2000, the DHC held a hearing to determine 
if defendant's alleged misconduct warranted disciplinary action. 

At the hearing, a State Bar investigator testified in relation to 
defendant's bookkeeping practices for t,welve clients. His testimony 
established that defendant had failed to keep a financial ledger and 
had not reconciled his trust account on a quarterly basis. Under the 
State Bar's rules governing attorney conduct, maintaining a writ- 
ten account of income and expenses and t,imely trust account recon- 
ciliations are among the duties required of all legal practitioners in 
the state. See Rev. R. Prof. Conduct N.C. St. B. 1.15-2, 2003 Ann. R. 
N.C. 642. 

For his part, defendant admitted that he had not met his account 
reconciliation requirements and acknowledged that he failed to keep 
a written ledger of his income and expenses. However, he claimed 
that such actions were unnecessary, as he had maintained throughout 
the period a "visual reconciliation" of t,he client funds in question. 
Defendant also insisted that, without exception, all clients at issue 
had been paid what was due them. We note that neither side pre- 
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sented any evidence contradicting defendant's testimony about 
money disbursements to his clients. Nothing in the record indicates 
that any client or creditor had complained to the State Bar about 
defendant, or that any clients had failed to receive funds to which 
they were entitled. 

In its order of 14 March 20001, the DHC made numerous and 
extensive findings of fact regarding defendant's representation of the 
twelve clients. The findings were sirnilar for each client, and included 
circumstantial references indicating that defendant on several occa- 
sions: (1) had failed to deposit settlement checks, (2) had written 
checks for fees in excess of an amount that could be justified by writ- 
ten record, and (3) had written che~cks attributable to expenses for a 
case before depositing a settlement check in the case. The findings 
also showed that defendant could not identify the source of at least 
part of his trust account aggregate (approximately $37,000 in 1994) 
and that he had been dilatory in pa.ying some of his clients' medical 
providers. 

As a consequence of its findings, the DHC initially concluded 
that defendant: (1) had been grossly negligent in the management of 
his trust account, and (2) had benefitted from his own gross negli- 
gence. The DHC next concluded that the aggravating factors of 
defendant's actions (his pattern of misconduct, his refusal to 
acknowledge the wrongfulness of his accounting practices, etc.) out- 
weighed the sole mitigating factor (no previous disciplinary record) 
and ordered him disbarred. 

Upon defendant's appeal, made pursuant to N.C.G.S. Q 84-28(h), 
the Court of Appeals reversed the portion of the DHC order that 
pertained to defendant's disbarment. This Court subsequently 
allowed the DHC's petition seeking review of the Court of Appeals' 
decision. 

[I] The DHC first contends that the Court of Appeals erred when it 
reviewed and vacated the portion of the DHC order that imposed 
the sanction of disbarment on defendant. In the DHC's view, the 
holdings of N.C. State Bar  v. Dullfont, 304 N.C. 627, 286 S.E.2d 89 
(1982) (DuMont 11), and its progeny have firmly established an 
unyielding principle that appellate courts have no authority to mod- 
ify or change penalties ordered by the State Bar's disciplinary com- 
mission. We disagree. 
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The State Bar's power to oversee and police the actions of its 
membership stems from a legislative grant of authority as expressed 
in chapter 84, article 4 of our state's General Statutes. Within the con- 
fines of article 4, the General Assembly established specific rules out- 
lining the scope of the State Bar's authority to discipline members of 
its ranks. See N.C.G.S. 3 84-28 (2001). In addition to delineating the 
types of attorney misconduct that may warrant disciplinary action, 
see N.C.G.S. 8 84-28(b) (subsection (b)), and the extent of sanctions 
that may be imposed, see N.C.G.S. 8 84-28(c) (subsection (c)), the 
statute specifically provides an offending attorney "an appeal of right 
from any final order imposing [punishment]," N.C.G.S. 3 84-28(h) 
(subsection (h)). Thus, defendant in the instant case, who was 
adjudged by the DHC to have committed misconduct under subsec- 
tion(b), and who was sanctioned by the DHC with disbarment under 
subsection(c), is definitively among those attorneys guaranteed an 
appeal under subsection (h). 

However, the DHC does not necessarily dispute defendant's right 
to appeal the disbarment order. Instead, it takes issue with the Court 
of Appeals' conclusion that "the imposition of disbarment was, on the 
facts of this case, an abuse of discretion." N.C. State Bar  v. Talford, 
147 N.C. App. 581, 595-96, 556 S.E.2d 344, 354 (2001). The DHC sup- 
ports its position by contending that this Court's decision in DuMont 
11 precludes an appellate court from either vacating or modifying a 
DHC-imposed sanction. In our view, the DHC not only misinterprets 
DuMont 11, it ignores the plain language of the appeals provision of 
the disciplinary statute at issue. See N.C.G.S. 5 84-28(h) (expressly 
providing an appeal of right from any order imposing sanctions). 
Moreover, the DHC's contention-that its sanctioning judgments are 
beyond reproach-seems to defy the well-established principles of 
appellate review. After all, if a sanctioned attorney cannot seek judi- 
cial review of the penalty imposed upon him, what would substitute 
as the aim of his appeal? The suggestion that this Court may some- 
how be positioned to recognize legal errors without benefit of 
recourse to correct them is, put plainly, an aberrant proposition that 
is unsupported by case law. 

Ostensibly, the DHC premises its view on this Court's holding in 
DuMont 11, a case involving Harry DuMont, an Asheville attorney 
who was sanctioned by the DHC for procuring the false testimony of 
a witness. In DuMont 11, this Court reviewed a Court of Appeals deci- 
sion as to whether an appellate court had the authority to change or 
modify a DHC-imposed sanction on an attorney. DuMont 11, 304 N.C. 
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at 632, 286 S.E.2d at 92, modifying and aff'g, 52 N.C. App. 1, 277 
S.E.2d 827 (1981) (DuMont I). In DuMont I, when considering argu- 
ments aimed at vacating a DHC-imposed sanction in favor of another, 
the Court of Appeals held that it could "not find authority for this 
Court to modify or change the discipline ordered by the [DHC]." 
DuMont I, 52 N.C. App. at 25-26, 277 S.E.2d at 841-42. Upon subse- 
quent review, this Court concluded "We agree with the reasoning of 
the Court of Appeals and adopt its discussion of this issue . . . as our 
own." DuMont 11, 304 N.C. at 632,286 S.E.2d at  92. 

Although the building blocks of the DHC's argument may seem- 
ingly indicate that this Court has adopted an uncompromising view 
recognizing the sanctity of DHC-imposed sanctions, a careful reading 
of the two cases reveals a far more limited perspective. In the sen- 
tence immediately preceding the one quoted from DuMont I, this 
Court, in DuMont 11, made a subtle but significant addition to the 
holding of the lower court, rephrasing it to read as follows: "G.S. 
84-28(h) does not give a reviewing court the authority to modify or 
change the discipline properlg imposed by the Commission." DuMont 
11, 304 N.C. at 632, 286 S.E.2d at 92 (emphasis added) (recasting con- 
clusion of the Court of Appeals to include the modifier "properly"). 
Thus, when a sanction imposed is the end product of a justified 
means-which, in cases of disciplinary actions against attorneys, is a 
means that comports with due process mandates and statutory guide- 
lines that expressly include a right of appeal, see generally id.; 
DuMont I, 52 N.C. App. 1, 277 S.E.2d 827; N.C.G.S. 5 84-28-this 
Court has stated that it will not d~~sturb the result. DuMont 11, 304 
N.C. at 632,286 S.E.2d at 92. However, as illustrated above, this Court 
has not held, and in fact cannot so hold, that it will defer to judgments 
of administrative bodies that are shown on appeal of right to be 
premised on grounds that do not comply with the aforementioned 
statutory requirements. In other words, as this Court is free to review 
all such judgments as needed, it is equally obligated to modify or 
remand any judgment (or discipline) shown to be improperly 
imposed. As a consequence, we rej~ect the DHC's general contention 
that its sanctions are beyond the purview of the state's appellate 
courts, and we disavow any cases that might be construed in a fash- 
ion that suggests otherwise. See, e g., N.C. State Bar  v. Whitted, 82 
N.C. App. 531, 347 S.E.2d 60 (1986), aff'd per curium, 319 N.C. 398, 
354 S.E.2d 501 (1987); N.C. State Bar  v. Wilson, 74 N.C. App. 777,330 
S.E.2d 280 (1985). 
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[2] We next turn to DHC's other contentions, which focus on the type 
and scope of review conducted by the Court of Appeals. Although the 
DHC breaks down its arguments into individual segments, our dis- 
cussion will address DHC's multiple concerns under the umbrella of 
a single issue: whether the Court of Appeals exceeded the bounds of 
proper review when it held that the DHC's ultimate conclusion of law 
(sanctioning defendant with disbarment) was not adequately sup- 
ported by its findings of facts and preliminary conclusions of law. 
While we ultimately agree with the Court of Appeals' holding on this 
issue, we do so for other reasons, which are detailed below. As a 
result, we affirm the decision of the Court of Appeals as modified. 

The same statute that authorizes the DHC to investigate and sanc- 
tion attorney misconduct also guarantees punished defendants a 
right of appeal. N.C.G.S. Q 28-24(b), (c), (h). Such appeals are con- 
ducted under the "whole record test," DuMont 11,304 N.C. at 643,286 
S.E.2d at 98-99 (establishing standard), which requires the reviewing 
court to determine if the DHC's findings of fact are supported by 
substantial evidence in view of the whole record, and whether such 
findings of fact support its conclusions of law, id. Such supporting 
evidence is substantial if a reasonable person might accept it as ade- 
quate backing for a conclusion. Id. The whole-record test also man- 
dates that the reviewing court must take into account any contradic- 
tory evidence or evidence from which conflicting inferences may be 
drawn. Id. Moreover, in order to satisfy the evidentiary requirements 
of the whole-record test in an attorney disciplinary action, the evi- 
dence used by the DHC to support its findings and conclusions must 
rise to the standard of "clear[, cogent,] and convincing." I n  re 
Suspension of Palmer, 296 N.C. 638,648,252 S.E.2d 784,790 (1979).l 
Ultimately, the reviewing court must apply all the aforementioned 
factors in order to determine whether the decision of the lower body, 
e.g., the DHC, "has a rational basis in the evidence."z I n  re Rogers, 

1. The holding in Palmer established the evidentiary standard as "clear and 
convincing." In the following year, the State Bar modified its rules to comport with 
the holding, implementing the "clear, cogent, and convincing" evidentiary standard 
for its disciplinary proceedings. That same standard remains in effect today. 27 NCAC 
1B .0114(u) (June 2002). 

2. The whole-record test is similarly applied when a reviewing court examines 
whether the decision of a lower body is arbitrary and capricious. See, e.g., CG&T COT. 
v. Board of Adjust. of City of Wilmington, 105 N.C. App. 32, 40, 411 S.E.2d 655, 660 
(1992). 
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297 N.C. 48, 65, 253 S.E.2d 912, 9251 (1979); see also General Motors 
Corp. v. Kinlaw, 78 N.C. App. 521, 523, 338 S.E.2d 114, 117 (1985). 

In deciding whether a lower body's decision has a rational basis 
in the evidence, this Court has approached the question in a variety 
of ways over the years. In some cases, the Court has considered 
whether the underlying factual circumstances of a case constituted 
enough evidence to support a lowler body's disciplinary action. For 
example, in Thompson v. Wake Cty. Bd. of Educ., 292 N.C. 406, 233 
S.E.2d 538 (1977), a case involving a teacher who was dismissed from 
his position for neglect of duty, this Court's review transcended the 
school board's expressed findings of fact to consider whether the 
underlying evidence offered at a lhearing provided ample justifica- 
tion for the board's ultimate deciljion to terminate the teacher. In 
sum, the Court concluded that the testimony and other evidence 
presented at the hearing provided inadequate support for the board's 
order of termination. 

A second group of cases reveals a more attenuated approach to 
the whole-record test, conducted under the guise of assessing 
whether the underlying evidence supports a finding of fact embodied 
within a lower body's order. For example, in In  re Moore, 301 N.C. 
634, 272 S.E.2d 826 (1981), a case i~nvolving a bar applicant who was 
denied a law license for failing to demonstrate sound moral charac- 
ter, this Court reviewed the record in an attempt to determine if there 
was adequate evidence to support the Board of Law Examiners' 
expressed finding that the applicant had committed acts that called 
his moral character into question. The Court ultimately concluded 
that the board's findings of fact were not adequately supported by the 
underlying evidence, and remanded the case for reconsideration. 

In a third group of cases utilizing the whole-record test, this 
Court has reviewed the record in an effort to determine whether a 
lower body's findings of fact are adequate to support its conclusions 
of law. For example, in State ex r-el. Comm'r of Ins. v. N. C. Fire Ins. 
Rating Bureau, 292 N.C. 70, 231 S.E.2d 882 (1977), a case involving 
an insurance rate revision proposal, the Court concluded that the 
expressed findings of fact within the commissioner's order failed to 
support the commissioner's subsequent conclusions of law. As a 
result, the Court invalidated the commissioner's order. 

In yet another group of cases reviewed in light of the whole 
record test, this Court combined elements of some or all of the 
three aforementioned approaches. For example, in Rogers, 297 N.C. 
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at 65-68, 253 S.E.2d at 922-24, a case involving another Bar appli- 
cant who was denied a law license on grounds of unfitness, this Court 
first determined that there was insufficient evidence supporting the 
Board of Law Examiners' expressed finding that the applicant com- 
mitted the acts in question. The Court then concluded that the 
board's expressed findings of fact failed to support its ultimate con- 
clusion of law: that the applicant was unfit to practice law in the 
state. Id. at 68, 253 S.E.2d at 924. This Court also utilized a similar 
approach-Do an order's findings of fact adequately support its con- 
clusions of law?-as part of its analysis of N.C. Fire Ins. Rating 
Bureau, 292 N.C. at 81-84, 231 S.E.2d at 889-91. 

From this group of cases reviewed under the whole-record test, 
we can glean that the following steps are necessary as a means to 
decide if a lower body's decision has a "rational basis in the evi- 
dence": (1) Is there adequate evidence to support the order's 
expressed finding(s) of fact? (2) Do the order's expressed finding(s) 
of fact adequately support the order's subsequent conclusion(s) of 
law? and (3) Do the expressed findings and/or conclusions ade- 
quately support the lower body's ultimate decision? We note, too, that 
in cases such as the one at issue, e.g., those involving an "adjudica- 
tory phase" (Did the defendant commit the offense or misconduct?), 
and a "dispositional phase" (What is the appropriate sanction for 
committing the offense or misconduct?), the whole-record test must 
be applied separately to each of the two phases. 

[3] As for the scope of our review, past cases demonstrate that this 
Court has a broad array of remedy options from which to choose in 
the wake of our assessment of a lower body's decision, its conclu- 
sions of law, its findings of fact, and any underlying evidence sup- 
porting those findings. For example, in Moore, this Court held that 
there was inadequate evidence supporting the Board of Law 
Examiners' expressed findings of fact. As a consequence, the Court 
remanded the case to the lower body, for further considerations. 301 
N.C. at 647, 272 S.E.2d at 834. Significantly, the Court's holding did 
not limit the board's discretionary power to reimpose its original 
sanction. Thus, if, upon reconsideration, the board presented ample 
evidence to support its findings of fact and conclusions of law, and 
those findings and conclusions adequately supported its decision to 
reimpose the original sanction, the board would be free to do so. 
However, this Court has also expressly lindted the sanction options 
available to a lower body upon its remand of a case for reconsidera- 
tion. For example, in Rogers, the Court initially concluded that the 
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underlying evidence did not support the expressed findings of fact 
included in the Board of Law Examiners' order, Then, upon further 
assessment of the underlying evidence, the Court determined that the 
factual circumstances could not serve as adequate support for either 
the board's conclusions of law or jts ultimate decision. As a conse- 
quence, the Court remanded the case to the board for further consid- 
erations not inconsistent with the Court's opinion. 297 N.C. at 65-68, 
253 S.E.2d at 922-24. Thus, while the board was free to reconsider its 
position upon remand, it was precluded, as a matter of law, from 
reimposing its original judgment, which, when reviewed by this Court 
under the whole-record test, had been deemed definitively as a deci- 
sion that lacked a rational basis in the evidence. 

[4] The question now before this Court is whether the disbarment 
sanction imposed by the DHC against defendant can survive appel- 
late scrutiny under the whole-record test. We begin our analysis of 
the issue by noting the following pertinent facts: (I) defendant was 
investigated by the DHC for allegedly mismanaging his client trust 
accounts; (2) the DHC, after conducting a hearing, found that the evi- 
dence presented showed that defendant had indeed mismanaged 
those accounts by "fail[ing] to maintain proper trust records," 
"fail[ing] to preserve funds in a fi'duciary capacity," failing to make 
timely deposits and dispersals of client funds, and "commingl[ing] 
client and personal funds"; and (3:1 there was no evidence presented 
that demonstrated or even intimated that any client or creditor of 
defendant had suffered economic losses as a consequence of defend- 
ant's recalcitrant bookkeeping practices. From these facts, the DHC 
concluded that defendant's "acts and omissions . . . were grossly neg- 
ligent and committed in reckless disregard of his obligations under 
the [Rules of Professional Conduct]," a wrongdoing that qualifies as 
grounds for discipline under N.C.G.S. 9 84-28(b)(2). The DHC then 
concluded-under the guise of its "Findings of Fact Regarding 
Disciplinew-that the aggravating factors surrounding defendant's 
actions (his pattern of n~isconduct, his refusal to acknowledge his 
wrongdoing, and his apparent indifference to make any restitution) 
outweighed any mitigating factor:; in evidence (namely, defendant's 
clean disciplinary record). As a result, ostensibly by virtue of the 
powers granted the commission under N.C.G.S. D 84-28(c), the DHC 
ordered defendant disbarred. 

The statutory scheme for disciplining attorneys is set out in 
N.C.G.S. 9 84-28. Subsection (b) begins by defining the three types of 
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"acts or omissions by a member of the North Carolina State 
Bar . . . [that] constitute misconduct and shall be grounds for disci- 
pline." N.C.G.S. # 84-28(b) (emphasis added). Thus, the DHC's 
initial task is to determine whether an attorney's acts (or omissions) 
qualify as misconduct as defined by the statute. Such acts so qualify 
if they meet the criteria of one or more of three specific provisions 
set forth in the subsection-(b)(l) (conviction of, or a tender and 
acceptance of a plea of guilty or no contest to, a criminal offense 
showing professional unfitness), (b)(2) (a violation of the Rules of 
Professional Conduct in effect at the time of the act), andlor (b)(3) 
(knowing misrepresentation of any facts or circumstances surround- 
ing any complaint, allegation, or charge of misconduct; failure to 
answer any formal inquiry or complaint issued by or in the name of 
the North Carolina State Bar in any disciplinary matter; or contempt 
of any council or committee of the North Carolina State Bar).3 
N.C.G.S. Q 84-28(b). 

Upon initially concluding that a person covered by the statute has 
committed misconduct (the adjudicatory phase), the DHC then must 
turn to subsection (c) in order to determine the appropriate sanction 
(the dispositional phase). Subsection (c:) delineates a five-tiered 
descending scale of punishments, and includes a description of the 
attending circumstances attached to each one. Taken in reverse order 
of severity, we set forth the pertinent parameters of all five sanctions 
that may be imposed under the statute: 

Subsection (c)(5), "Admonition," is the least serious punishment 
and results in "a written form of discipline imposed in cases in which 
an attorney has committed a minor violation of the Rules of 
Professional Conduct." Thus, the parameter of conduct that merits 
this discipline is a "minor violation of the Rules." 

Subsection (c)(4), "Reprimand," is the next level of punishment, 
and it constitutes "a written form of discipline more serious than an 
admonition" and is "issued in cases in which an attorney has violated 
one or more provisions of the Rules of Professional Conduct, but the 
protection of the public does not require a censure." The subsection 
also describes generally the type of conduct reserved for reprimands. 
In such cases, the "attorney's conduct has caused harm or potential 

3. The DHC concluded that defendant had violated the provisions of subsection 
(b)(2). Subsection @) defines such a violation as "misconduct," and subsection (c) 
provides that any such misconduct "shall be grounds for" one of the five sanctions 
listed in the statute. N.C.G.S. 9: 84-28 (b), (c). 
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harm to a client, the administration of justice, the profession, or 
members of the public." Thus, in order to impose this sanction, the 
DHC must find harm or potential Inarm to the entities specified by 
virtue of the offending attorney's vi'olation of the rules. 

Subsection (c)(3), "Censure," is a "written form of discipline 
more serious than a reprimand" and is "issued in cases in which an 
attorney has violated one or more provisions of the Rules of 
Professional Conduct and has cawed significant harm or potential 
significant harm to a client, the adrninistration of justice, the profes- 
sion or members of the public, but the protection of the public does 
not require suspension of the attorney's license." This sanction is dis- 
tinguished from a reprimand by virlxe of a required showing that the 
misconduct either caused or threatened significant harm to the 
specified entities. 

Subsection (c)(2), "Suspension [of an attorney's license]," is 
also a form of punishment imposed for misconduct that either re- 
sults in or threatens significant harm to "a client, the administration 
of justice, the profession or members of the public." See N.C.G.S. 
3 84-28(c)(3) (under sanction of "censure," the factor of a need to 
protect the public is extended to subsection (c)(2), "[s]uspension"). 
Thus, when imposed, findings must be made explaining how the mis- 
conduct caused significant harm or threatened significant harm, and 
why the suspension of the offending attorney's license is necessary in 
order to protect the public. 

Subsection (c)(l), "Disbarment," is the ultimate sanction that is 
reserved for cases in which an attorney's n~isconduct constitutes a 
threat so serious that the protection of the public demands that the 
offending attorney's license and practice be taken away. 

Subsections (c)(2), "Suspension [of an attorney's license]," and 
(c)(l), "Disbarment," do not contain specific parameters under their 
respective headings. As a result, the DHC argues that those factors 
that are included in subsection (c) apply, if at  all, only to the specific 
subsections in which they appear-namely, admonition, reprimand, 
and censure. In addition, because suspension and disbarment are 
without such expressed factors, the DHC contends that it is free to 
exercise its broad discretion to impose such sanctions without the 
benefit of further explanation. We disagree. In our view, the statu- 
tory scheme set out in N.C.G.S. s 84-28 clearly evidences an intent to 
punish attorneys in an escalating fashion keyed to: (1) the harm or 
potential harm created by the attorney's misconduct, and (2) a 
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demonstrable need to protect the public. Thus, we conclude that in 
order to merit the imposition of "suspension" or "disbarment," there 
must be a clear showing of how the attorney's actions resulted in 
significant harm or potential significant harm to the entities listed in 
the statute, and there must be a clear showing of why "suspension" 
and "disbarment" are the only sanction options that can adequately 
serve to protect the public from future transgressions by the attorney 
in question. 

In sum, then, it is clear to this Court that each level of punish- 
ment in the escalating statutory scheme: (I)  requires its own particu- 
lar set of factual circumstances in order to be imposed, and (2) is 
measured in light of how it will effectively provide protection for the 
public. Thus, upon imposing a given sanction against an offending 
attorney, the DHC must provide support for its decision by including 
adequate and specific findings that address these two key statutory 
considerations. Certainly, there is a range of factual circumstances 
that the DHC may categorize as being within the parameters of any 
one level of punishment. However, the DHC's discretionary powers to 
fit a set of facts within a punishment level are not unbridled. At a min- 
imum, the DHC must support its punishment choice with written 
findings that: (I) are consistent with the statutory scheme of N.C.G.S. 
Q 84-28; and (2) satisfy the mandates of the whole-record test, as out- 
lined in part II(A), supra. 

[S] In applying the whole-record test t,o the instant case, we note 
from the outset that neither party takes issue with the portion of the 
DHC order addressing the "adjudicatory phase" of the hearing. In its 
order, the DHC expressly concluded that defendant had violated the 
provisions of subsection (b)(2). Such a violation, under the 
expressed mandates of the subsection, "constitute[s] misconduct" 
and is, therefore, "grounds for discipline" as provided for in subsec- 
tion (c). In its review of the DHC's order, the Court of Appeals held 
that there was a rational basis in the evidence supporting the DHC's 
decision that defendant had violated the Rules of Professional 
Conduct by commingling his personal funds with those of his clients. 
The Court of Appeals reached its conclusion by answering in the 
affirmative all three questions inherent to the whole-record test: (1) 
Did the underlying evidence support the DHC's findings of fact? (2) 
Did those findings of fact support the DHC's preliminary conclusions 
of law? and (3) Did those findings and preliminary conclusions ade- 
quately support its ultimate conclusion/decision (that defendant had 
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indeed commingled his funds with those of his clients)? Thus, the 
Court of Appeals' application of the whole-record test provided 
ample support for the DHC's decision pertaining to the "adjudicatory 
phase" of the order-namely, that defendant had indeed committed 
misconduct by violating N.C.G.S. § 84-28(b)(2). 

[6] With the "adjudicatory phase" issue settled, we proceed to assess 
the "dispositional phase" of the DHC order. The question before us, 
then, is whether there was a rational basis in the evidence supporting 
the DHC's decision to impose on defendant the sanction of disbar- 
ment. In order to answer this quesiion, we again turn to the whole- 
record test to determine if: (1) the underlying evidence adequately 
supports the DHC's findings of fact (concerning its choice of disci- 
pline), (2) the DHC's findings of fact adequately support its prelimi- 
nary conclusions of law (concerning its choice of discipline), and (3) 
the DHC's findings of fact and preliminary conclusions adequately 
support its decision (to disbar defendant). 

We begin our examination of the issue by noting that the DHC's 
findings of fact concerning disciplme are limited to six conclusory 
statements about the aggravating and mitigating factors surrounding 
defendant's misconduct. None of its discipline-related findings of fact 
even address, much less explain, why disbarment is an appropriate 
sanction under the circumstances. See N.C.G.S. 5 84-28(c); part II(B), 
supra, of this opinion (findings used to support an imposed sanction 
must include express references to the circumstantial factors 
attached to the imposed sanction, e.g., Did defendant's misconduct 
result in harm or significant harm, or did defendant's misconduct 
pose a threat of potential harm or potential significant harm, and 
does the protection of the public require the punishment as 
imposed?). Certainly, none of the DHC's discipline-related findings 
and conclusions expressly identify a particular harm, resulting from 
defendant's actions, that either impeded the administration of justice 
or was suffered by a client, the public, or the legal profession. The 
order also does not expressly address how defendant's failure to 
maintain accurate financial records might result in potentially signif- 
icant harm to any of the four entities. Moreover, even if defendant's 
deficient bookkeeping methods somehow pose a self-evident risk of 
harm to clients, the DHC order is bereft of any assessment as to the 
extent of such risk, which is a key factor in determining an appropri- 
ate sanction. See N.C.G.S. § 84-28(c); part II(B), supra, of this opin- 
ion (differentiating between the potential for harm and the potential 
for significant harm is a key factor in determining the appropriate 
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sanction). The mere potential for harm to a client is a statutory fac- 
tor that supports a reprimand, one of the lesser sanctions that may be 
imposed on an attorney by the DHC. However, in order to justify the 
imposition of a more severe sanction, such as censure, suspension, or 
disbarment, the attorney's misconduct must show either significant 
harm or the potential for significant harm. The portion of the DHC 
order pertaining to discipline assuredly does not expressly link 
defendant's conduct with such potential, and our review of both the 
underlying evidence and the DHC's findings and conclusions fails to 
find support for an inference of such potential. For while we may rec- 
ognize that an attorney's pattern of commingling account funds nec- 
essarily creates the potential for harm to his clients, our review of a 
specific transgression must also encompass its context, duration, and 
result. In the instant case, defendant's pattern of commingling 
account funds from 1994 to 1998 was revealed during an audit 
ordered by the State Bar. Evidence presented at the subsequent dis- 
ciplinary hearing established that defendant had merged his personal 
funds with client funds throughout the period. The evidence also 
showed that defendant had made several withdrawals from the 
merged account that were in excess of those funds to which he was 
entitled. Thus, to that point, defendant's pattern of commingling 
accounts certainly ran the risk of harming clients since his unautho- 
rized use of client funds, even as an interim book-balancing measure, 
could well have resulted in the eventual loss of such funds. However, 
no evidence presented at the hearing showed that any client had 
indeed suffered such a loss. Defendant testified that all clients had 
received what was due them, and that no client or creditor testified 
to the contrary. In addition, no other evidence was proffered that 
would indicate that any of the dozen clients at issue had suffered 
financial setback as a result of defendant's accounting practices. 
Therefore, within the confines of defendant's circumstances, we can 
find no grounds-from among either the underlying evidence or the 
DHC's discipline-related findings of fact-that would support a con- 
clusion that his n~isconduct resulted in either: (1) potential harm to 
clients beyond that attributable to any commingling of attorney and 
client funds, or (2) significant potential harm to clients. 

Keeping in mind that the primary purpose of sanctioning offend- 
ing attorneys is to protect the public, see N.C.G.S. 6 84-28(c), we next 
examine whether defendant's disbarment serves as an appropriate 
means to achieve such an end. In ot,her words, did defendant's 
actions-essentially, the commingling of personal and client funds 
for an extended period of time-mandate the ultimate sanction in 
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order to protect the public from the threats created by such on- 
going commingling? Id.  

While recognizing that the evidence establishes that defendant's 
bookkeeping practices carry a risk of potential harm, this Court's 
examination of the underlying evidence, conducted under the whole- 
record test, fails to find support for findings and conclusions that 
could serve as  adequate justification for his disbarment. N.C.G.S. 
Q 84-28(c) includes a five-tiered scheme of sanctions that escalate in 
severity depending on the attending circumstances. In the instant 
case, the underlying evidence would appear to support a conclusion 
that defendant's misconduct included the statutory circumstance of 
creating potential harm, which is an expressed factor attached to a 
reprimand, see N.C.G.S. 5 84-28(c)(4), one of the lesser sanctions that 
may be imposed by the DHC. However, in order to impose a more 
severe sanction under the statute--censure, suspension, or disbar- 
ment-an attorney's misconduct must include attending circum- 
stances that demonstrate: (1) a risk of significnnt potential harm, 
and (2) that the chosen sanction is necessary in order to protect the 
public. See N.C.G.S. § 84-28(c)(3)-(5). This Court has already deter- 
mined that the attending circumstances of defendant's misconduct 
fail to evidence a risk of significant potential harm to clients. Thus, 
in our view, the expressed parameters of the statute preclude the 
DHC on the facts of this case from imposing on defendant any sanc- 
tion that requires such a showing. As a result, this Court further con- 
cludes that: (1) the DHC exceeded its statutory authority by disbar- 
ring defendant for misdeeds that the evidence did not show carried 
with it a threat of significant potential harm to clients, and (2) the 
DHC's discipline-related findings of fact and conclusions of law fail to 
even address, much less demonstrate, why the sanction of disbar- 
ment is required in order to provide protection of the public. 

We note that the Court of Appeals, in its initial review of this 
case, undertook an exhaustive review of the various sanctions 
imposed on offending attorneys in the past. Talford, 147 N.C'. App. at  
590-96, 556 S.E.2d at 351-54. The Court of Appeals noted that there 
were no cases resulting in the disbarment of an attorney for miscon- 
duct analogous to  defendant'^.^ Our own review of prior cases involv- 

4. Although the Court of Appeals referred to its examination of cases as part of 
its "proportionality" review, this Court expressly disapproves of any reference in the 
lower court's opinion that may suggest a "proportionality review" is included in an 
appellate court's examination of attorney disciplinary actions. Such actions are 
reviewed under the whole-record test, as described within the body of this opinion. 
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ing attorney disciplinary actions produced similar results, leading us 
to concur with the lower court's conclusion that the disbarment 
judgment imposed on defendant stands "as an aberration," id, at 595, 
556 S.E.2d at 354, which must be reconsidered in light of the contex- 
tual analysis provided herein. 

Thus, in sum, we hold as a matter of law that the three-part query 
of the whole-record test reveals that there is an inadequate "rational 
basis in the evidence" to support the DHC's decision to disbar defend- 
ant. Rogers, 297 N.C. at 65, 253 S.E.2d at 922. Because the DHC's 
order fails to provide either pertinent findings of fact or conclusions 
of law that address the statutory factors affecting its choice of disci- 
pline, its sanction-related findings and conclusions cannot serve as 
adequate support for its decision to disbar defendant. In addition, our 
independent review of the record fails t,o yield underlying evidence 
that would adequately support pertinent findings andlor conclusions 
that, in turn, could then serve as ample justification for a decision to 
disbar defendant under the circumstances. As a result, we affirm the 
holding of the Court of Appeals, and order that the Court of Appeals 
remand the case to the DHC for purposes of imposing a judgment that 
comports with the General Statutes of North Carolina as discussed in 
this opinion. 

AFFIRMED AS MODIFIED. 

Justice BRADY did not participate in the consideration or 
decision of this case. 

IN THE MATTER O F  APPEAL OF: THE GREENS O F  PINE GLEN LTD. PARTNERSHIP 
FROM THE DECISION O F  THE DURHAM COUNTY BOARD O F  EQUALIZATION 
AND REVIEW REGARDING THE VALUATION O F  CERTAIN REAL PROPERTY 
FOR TAX YEAR 1997 

No. 681PA01 

(Filed 28 February 2003) 

1. Taxation- ad valorem-valuation-low-income housing- 
section 42 developments 

The whole record test revealed that the Court of Appeals 
erred in an action to review the ad valorem tax valuation of a tax- 
payer's 26 U.S.C. § 42 low-income housing property by requiring 
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the income method of valuation or a combination of methods 
which account for the market effect of section 42 rent restric- 
tions, because the taxpayer failed to show by competent, ma- 
terial, and substantial evidence that the assessed value of the 
pertinent property using the cost approach method exceeded its 
fair market value when: (1) taxpayers cannot adjust the value of 
their property by engaging in contractual agreements that reduce 
the income potential of their property below the fair market 
value; (2) unlike a governmental restriction such as zoning, sec- 
tion 42 restrictions do not diminish the property's value but 
instead balance tax credits allowed to the developer against rent 
restrictions imposed on the developer; (3) section 42 restrictions 
are freely entered contractual covenants and not governmental 
regulations; and (4) developers who choose to participate in the 
section 42 program voluntarily trade away revenue potential in 
order to finance the property's construction. 

2. Taxation- ad valorem-square footage value 
A case reviewing the ad valorem tax valuation of a taxpayer's 

26 U.S.C. Q 42 low-income housing property is remanded to the 
Court of Appeals for further remand to the North Carolina 
Property Tax Commission for the limited purpose of substitu- 
ting in its final decision the correct square footage value for 
the pertinent property, and this action does not violate N.C.G.S. 
# 105-345.1 because the correct valuation was known before the 
hearing but was not considered at the hearing. 

On discretionary review pursuant to N.C.G.S. Q 7A-31 of a unani- 
mous decision of the Court of Appeals, 147 N.C. App. 221, 555 S.E.2d 
612 (2001), reversing the final decision of the North Carolina 
Property Tax Commission entered 19 June 2000. Heard in the 
Supreme Court 9 September 2002. 

S.C. Kitchen, Durham County .Attorney, by Curtis Massey, 
Assistant County Attorney, for appellant Durham County. 

Parker, Poe, Adams & Bernstein L.L.P, by Charles C. Meeker 
and William H. McCullough, for taxpayer-appellee The Greens 
of Pine Glen. 

North Carolina Association of County Commissioners, by 
James B. Blackburn, 111, General Counsel, amicus curiae. 
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Moore & Van Allen PLLC, by Susan Ellinger, Charles H. Mercer, 
Jr., and Marc C. Tucker, on beh,aW of the North Carolina Low 
Income Housing Coalition, amicus curiae. 

EDMUNDS, Justice. 

Respondent The Greens of Pine Glen, Limited Partnership (tax- 
payer), instituted this action against petitioner Durham County to 
review petitioner's ad valorem tax valuation of taxpayer's property, 
The Greens of Pine Glen, which is located in Durham, North Carolina. 
The North Carolina Property Tax Commission, sitting as the State 
Board of Equalization and Review, confirmed the valuation assigned 
by Durham County, but the Court of Appeals reversed and remanded 
the matter to the Commission for further proceedings. We hold that 
the Commission properly confirmed Durham County's appraisal of 
The Greens of Pine Glen. Accordingly, we reverse the Court of 
Appeals. In addition, we remand to the Court of Appeals for further 
remand to the North Carolina Property Tax Commission for the lim- 
ited purpose of substituting in its final decision the correct square 
footage value for The Greens of Pine Glen. 

The Greens of Pine Glen is a 168-unit apartment complex con- 
structed in southwest Durham in 1996 pursuant to 26 U.S.C. Q 42. This 
statute, which is part of the Internal Revenue Code and is commonly 
referred to as "section 42," provides substantial federal income tax 
credits as an incentive for developers t.o construct and operate hous- 
ing for low-income families and individuals. 26 U.S.C. Q 42 (2000). A 
potential tenant is eligible to rent a section 42 unit only if that tenant's 
income does not exceed sixty percent of the area's median income. 
Id. In exchange for the tax credits, developers agree to limit rents for 
a section 42 unit to no more than thirty percent of the sixty percent 
median income level. Id. In addition to the federal tax credit, North 
Carolina also provides state income tax credits to reward participa- 
tion in the section 42 program (the program). N.C.G.S. Q 105-129.16B 
(2001). Thus, section 42 tax credits fill the gap between the cost of 
developing the property and the reduced rents received from tenants, 
making section 42 construction projects attractive to developers. 

Public agencies within each state administer the program and 
allocate the available federal and state tax credits. The North 
Carolina Housing Finance Agency, which is the responsible agency in 
this state, awards tax credits on the basis of several criteria, includ- 
ing the number of units built with rent restrictions and the overall 
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cost of construction. Taxpayer presented evidence that, in practice, 
section 42 developments are sufficiently desirable that interested 
developers compete for them. In fact, taxpayer's witness testified 
before the Commission that the number of applicants typically equals 
five times the available resources. Moreover, the high demand for 
such housing often results in a low vacancy rate. As a result, devel- 
opers desiring the credits frequent1 y agree to terms that exceed the 
minimum requirements of the program. In the case at bar, in order to 
maximize the credits available to it, taxpayer chose to construct one 
hundred percent of The Greens of F'ine Glen as a section 42 program. 
In addition, taxpayer offered to extend the period of the restrictions 
beyond the mandatory fifteen years up to a total of thirty years. The 
rents taxpayer charges for its apartments are twenty-five to thirty 
percent below market rents for apa~rtments of similar size, construc- 
tion, and location, but are the maximum allowed for continued par- 
ticipation in the program. 

Taxpayer's witness testified that developers of section 42 proper- 
ties who receive an allocation fr~om the North Carolina Housing 
Finance Agency almost always form a limited partnership with one or 
more limited or investor partners. The developerlgeneral part- 
ner allocates the tax credits to the limited partners, which are 
typically Fortune 500 companies. Taxpayer's witness explained 
that the limited partners' interests lie solely in the tax credits for 
subsequent resale. In other words, the limited partners purchase a 
financial product. 

The Greens of Pine Glen was developed through the creation of 
such a limited partnership. W.O. Brisben Companies, a for-profit com- 
pany in the affordable housing field, became a one percent general 
partner with a ninety-nine percent limited partner, SunAmerica 
Housing Fund 213, a subsidiary of' AIG Insurance. The partnership 
agreement allocated the tax credits allowed under section 42 to each 
partner commensurate with its ownership interest. The federal 
income tax credits allocated to the project were $822,006 per year for 
ten years, and the limited partner paid approximately $4,700,000 for 
its share of these credits. These funds were used to develop The 
Greens of Pine Glen, whose construction cost $10,800,000. 

After construction was completed, Durham County in April 1997 
sent taxpayer a tax appraisal that valued the property at $5,941,692. 
Durham County arrived at this value by using the income approach 
method of appraisal, which took into account the market impact of 
section 42 use and rent restrictions on the property. However, at that 
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time, Durham County used the cost approach method of appraisal 
to value restricted-rent properties and newly developed properties 
that did not have a rental history. The cost approach method of 
appraisal considers market rents and does not take into account 
rent restrictions. Consequently, owners of other restricted-rent prop- 
erties suggested to Durham County tax officials that an error had 
been made when the income method was used to value The Greens 
of Pine Glen. 

On 9 May 1997, Durham County delivered to taxpayer a revised 
appraisal of $7,488,350, based on the cost approach. Durham County 
later discovered that it had erred in calculating the property's square 
footage in its May 1997 appraisal and accordingly sent a corrected 
third appraisal to taxpayer in 1998, decreasing the appraised value to 
$7,250,050 for tax year 1998. 

Taxpayer appealed Durham County's May 1997 appraisal to the 
Durham County Board of Equalization and Review, which affirmed 
the $7,488,350 value. Taxpayer then appealed to the Commission, 
which conducted a hearing on 13 and 14 April 2000. On 19 June 2000, 
in a split decision, the Commission confirmed Durham County's May 
1997 appraisal. 

Taxpayer appealed the Commission's decision to the North 
Carolina Court of Appeals. On 20 November 2001, the Court of 
Appeals issued a unanimous opinion reversing the Commission. 
After determining that Durham County overvalued The Greens of 
Pine Glen by using market rents to determine its value under the cost 
approach, I n  re Appeal of Greens of Pine Glen Ltd. Part., 147 N.C. 
App. 221, 555 S.E.2d 612 (2001), the Court of Appeals held that The 
Greens of Pine Glen must be valued "using the income method or a 
combination of methods which account for the market effect of the 
section 42 [rent] restrictions," id. at 229-30, 555 S.E.2d at 618. 
Accordingly, the Court of Appeals remanded the matter for receipt of 
additional evidence on the property's value. Id. at 230, 555 S.E.2d at 
618. On 6 March 2002, this Court allowed Durham County's petition 
for discretionary review. 

[I] Petitioner Durham County contends that the Court of Appeals 
erred when it reversed and remanded the Commission's decision. 
Durham County argues that the Commission properly concluded that 
taxpayer failed to meet its burden to rebut the presumption that the 
county's appraisal was correct. We review decisions of the 
Commission pursuant to N.C.G.S. § 105-345.2. N.C.G.S. § 105-345.2 
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(2001). Questions of law receive de n,ovo review, while issues such as 
sufficiency of the evidence to support the Commission's decision are 
reviewed under the whole-record test. N.C.G.S. 5 105-345.2(b). Under 
a de novo review, the court considers the matter anew and freely sub- 
stitutes its own judgment for that of the commission. Mann Media, 
Inc. v. Randolph Cty. Planning B d .  356 N.C. 1, 13, 565 S.E.2d 9, 17 
(2002). Under the whole-record test, however, the reviewing court 
merely determines " 'whether an administrative decision has a 
rational basis in the evidence.' " I n  ,re Appeal of McElwee, 304 N.C. 
68, 87, 283 S.E.2d 115, 127 (1981) (quoting In  re Rogers, 297 N.C. 48, 
65, 253 S.E.2d 912, 922 (1979)). Because the controlling issue in this 
case is whether the Commission properly accepted Durham County's 
method of valuing The Greens of Pine Glen rather than the method 
offered by taxpayer, we use the whole-record test to evaluate the 
conflicting evidence. 

Ad valorem tax assessments are presumed to be correct. Id. at 75, 
283 S.E.2d at 120. However, a taxpayer may rebut this presumption if 
it produces "competent, material and substantial" evidence establish- 
ing that: "(1) Either the county tax. supervisor used an arbitrary 
method of valuation; or (2) the county tax supervisor used an illegal 
method of valuation; AND (3) the assessment substantially exceeded 
the true value in money of the property." In re Appeal of AMP, Inc., 
287 N.C. 547, 563, 215 S.E.2d 752, 762 (1975). Thus, a taxpayer who is 
challenging an ad valorem tax assessment must satisfy a two-prong 
test by demonstrating that the means adopted by the tax supervisor 
was illegal or arbitrary and also that the valuation was unreasonably 
high. Id. If a taxpayer fails to present evidence sufficient to meet its 
burden as to either prong, the appeal fails. Id. 

The Commission concluded Durham County adequately estab- 
lished that it appraised The Greens of Pine Glen in accordance with 
its duly adopted schedules of values, standards, and rules, and in a 
manner consistent with the county's iippraisal of comparable proper- 
ties. In addition, the Commission found that taxpayer failed to show 
by competent, material, and substantial evidence that the assessed 
value of The Greens of Pine Glen exceeded its fair market value. After 
reviewing the whole record and considering taxpayer's contentions, 
we agree with the Commission. Therefore, we reverse the Court of 
Appeals. 

Durham County argues that taxpayer failed to satisfy its bur- 
den of establishing that the method of appraisal used was illegal or 
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arbitrary.' The North Carolina General Assembly requires that all 
property, real and personal, be assessed for taxation at its true 
value or use value as determined under section 105-283. N.C.G.S. 
# 105-284(a) (2001). The words "true value" are interpreted as mean- 
ing market value, "that is, the price estimated in terms of money at 
which the property would change hands between a willing and finan- 
cially able buyer and a willing seller." N.C.G.S. Q 105-283 (2001). In 
determining the "true value" of real property, an appraiser must con- 
sider, among other things, its "replacement cost; cost; adaptability for 
residence, commercial, industrial, or other uses; past income; proba- 
ble future income; and any other factors that may affect its value." 
N.C.G.S. Q 105-317(a)(2) (2001). However, the general statutes 
nowhere mandate that any particular method of valuation be used 
at all times and in all places. In light of the innumerable possible 
situations that may arise, authorities that have the obligation of 
assigning a value to land sensibly are given discretion to apply 
the method that most accurately captures the "true value" of the 
property in question. 

Section 105-317 has been interpreted as authorizing three meth- 
ods of valuing real property: the cost approach, the comparable sales 
approach, and the income approach. I n  re Appeal of Owens, 144 N.C. 
App. 349, 353, 547 S.E.2d 827, 829, appeal dismissed and disc. rev. 
denied, 354 N.C. 361, 556 S.E.2d 575 (2001); I n  re Appeal of Stroh 
Brewery Co., 116 N.C. App. 178, 186, 447 S.E.2d 803, 807 (1994) (cit- 
ing Patrick K. Hetrick, Larry A. Outlaw &James A. Webster, Jr., North 
Carolina Real Estate for Brokers and Salesmen, ch. 16, at 604 (3d ed. 
1986)); City of Statesville 21. Cloaninger, 106 N.C. App. 10, 16, 415 
S.E.2d 111, 115, appeal dismissed and disc. rev. denied, 331 N.C. 
553, 418 S.E.2d 664 (1992). Although the income approach is gener- 
ally considered the most reliable method for determining the market 
value of investment property, the cost approach is better suited for 
valuing specialty property or newly developed property and is often 
used when no other method will yield a realistic result. In  re Appeal 
of Belk-Broome Co., 119 N.C. App. 470, 474, 458 S.E.2d 921, 924 
(1995), aff'd per curiam, 342 N.C. 890, 467 S.E.2d 242 (1996). The 

- - 

1 Although the partles correctly note that the taxpayer may rebut the presump- 
tion of correctness of an assessment by showing that the method of valuation is either 
illegal or arbitrary, the Court of Appeals' opinion and taxpayer's brief to this Court 
focus almost entirely on the purported ~llegality of the method used here In light of 
unrebutted evldence that Durham County used the cost approach to value other sinu- 
lar property, we believe that there is no suggestion that the method employed in the 
case at bar was arbitrary 
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statute contemplates that the assess,ors and the Commission will con- 
sider which factors apply to each specific piece of property in 
appraising its true value. See I n  re Ad Valorem Valuation of Prop. at 
411-41 7 W Fourth St. ,  282 N.C. 71, 81, 191 S.E.2d 692, 698 (1972). 

Although both the income and the cost approaches are legal 
methods of valuation, the Court of Appeals held that the use of the 
cost approach was illegal under the circumstances of this case 
because that method does not consider income restrictions re- 
quired by taxpayer's participation jn the section 42 program. I n  re 
Appeal of Greens of Pine Glen Ltd. .Part., 147 N.C. App. at 229-30,555 
S.E.2d at 617-18. Accordingly, the C~ourt of Appeals mandated that an 
appraiser of section 42 property must use the income approach or a 
combination of methods, including the income approach, that 
account for section 42 rent restrictions. Id. We begin by address- 
ing this requirement. 

This Court has consistently held that where the income approach 
is used, the valuation must be based on market rents, not contractu- 
ally restricted rents. I n  re Appeals i f  Southern Ry. Co., 313 N.C. 177, 
190, 328 S.E.2d 235, 244 (1985); I n  7-e Ad Valorem Valuation of Prop. 
at 411-41 7 W Fourth St., 282 N.C. at 79-80, 191 S.E.2d at 698; I n  re 
Ad Valorem Valuation of P ~ o p .  of Pine Raleigh Corp., 258 N.C. 398, 
403, 128 S.E.2d 855, 859 (1963). 111 Property of Pine Raleigh, this 
Court considered the effect on tax valuation of a long-term lease that 
fixed the rental income the taxpayer could receive. The taxpayer 
argued that he had improvidently entered a lease under which 
the tenant payed a low rent, and as a result, the taxpayer was not 
receiving full value for his property. I n  re Ad Valorenz Valuation of 
Prop. of Pine Raleigh COT., 258 N.C. at 400-01, 128 S.E.2d at 856-57. 
We held that when valuing real property in accordance with N.C.G.S. 
5 105-295 (now N.C.G.S. Q 105-31;'), "the income referred to is not 
necessarily actual income. The language is sufficient to include the 
income which could be obtained by the proper and efficient use of 
the property." Id. at 403, 128 S.E.2d at 859. Accordingly, we held 
that taxpayers cannot adjust the value of their property by en- 
gaging in contractual agreements that reduce the income potential 
of their property below the fair mai~ket value. Id. at 404-05, 128 S.E.2d 
at 859-60. 

We acknowledge that where two properties are taxed the same, 
the owner of the property that yields less income bears a proportion- 
ately higher tax burden than the owner of the property that produces 
a greater income. However, any such inequality is attributable to the 
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differences in the nature, use, and other characteristics of the prop- 
erties, not to the taxing statute. Id. at 404, 128 S.E.2d at 860; see also 
In re Ad Valorem Valuation of Prop. at 41 1-41 7 W; Fourth St., 282 
N.C. at 78-80, 191 S.E.2d at 697-98 (holding that where contract rents 
produced a higher-than-market value, the appraiser could properly 
consider both the actual rental income and the market rental 
income). Therefore, this Court has held that "[ilf it appears that the 
income actually received is less than the fair earning capacity of the 
property, the earning capacity should be substituted as a factor rather 
than the actual earnings. The fact-finding board can properly con- 
sider both." In re Ad Valorem Valuation of Prop, of Pine Raleigh 
Gorp., 258 N.C. at 403, 128 S.E.2d at 859. 

Like the long-term lease in Property of Pine Raleigh, which 
locked the property owner into a less-than-optimal rent, taxpayer's 
contractual agreement to section 42 rent restrictions meant The 
Greens of Pine Glen no longer earned the market rate in rents. 
Taxpayer voluntarily entered into such an agreement because of the 
substantial tax credits it received in return. Taxpayer could have built 
these apartments for rental on the open market, but it chose to be in 
the business of affordable housing in order to take advantage of the 
various federal and state incentives. Its participation in the section 42 
program created another way to finance taxpayer's building project 
because the sale of the tax credits generated funds that taxpayer used 
to construct The Greens of Pine Glen. Therefore, taxpayer's partici- 
pation in section 42 housing represented a business and economic 
decision, not unlike the long-term lease in Property of Pine Raleigh. 

Moreover, even if Durham County valued The Greens of Pine 
Glen under the income approach as mandated by the Court of 
Appeals' holding, the "income" considered would not necessarily be 
actual income. Under Property of Pine Raleigh, if taxpayer received 
less than the fair earning capacity of The Greens of Pine Glen in 
rents, the fair earning capacity could control over or be considered 
along with the actual earnings. Therefore, even under the income 
approach of appraisal, Durham County and the Commission were not 
required as a matter of law to consider section 42 restrictions. 
Accordingly, taxpayer's contention that Durham County's method of 
appraisal was not legal because it did not consider the section 42 
restrictions is insufficient to rebut the presumption that the appraisal 
was properly administered. 

Taxpayer's arguments to the contrary are not persuasive. The 
Court of Appeals agreed with taxpayer's contention that section 42 
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restrictions are more analogous to governmental regulation than 
to freely entered contractual covenants. Taxpayer argued that the 
rent restrictions at bar resembled :zoning provisions, which are rou- 
tinely considered in appraising real property. However, this Court 
rejected such an equivalency when we held that "[a] zoning 
ordinance is not a contract between the municipality and its 
citizens . . . . It is subject to amendment or repeal at the will of 
the governing agency which created it." McKinney v. City of High 
Point, 239 N.C. 232,237, 79 S.E.2d '730, 734 (1954). By contrast, when 
a state or governmental body becomes a party to a business 
contract, its rights and responsibilities are, with few exceptions, the 
same as those of individuals. Smith v. State, 289 N.C. 303, 310, 222 
S.E.2d 412, 417 (1976). Therefore, governmental restrictions imposed 
as part of a state's police power are distinguishable from contractual 
agreements freely entered into between parties participating in 
arm's-length negotiations. 

As detailed above, ample evidence was presented to establish 
that section 42 restrictions fall into the latter category. Unlike a gov- 
ernmental restriction such as zoning, section 42 restrictions do not 
diminish the property's value, but instead balance tax credits allowed 
to the developer against rent restrictions imposed on the developer. 
Because section 42 restrictions are freely entered contractual 
covenants, not governmental reguliitions, the Commission did not err 
in concluding that taxpayer may not artificially alter the value of its 
property below fair market value. 

Although the Court of Appeals relied on I n  re Appeal of Belk- 
Broome Co., 119 N.C. App. 470, 458 S.E.2d 921, for the proposition 
that the section 42 program represents a new and distinct market 
requiring the consideration of its contractual restrictions, I n  re 
Appeal of Greens of Pine Glen Ltd. Part. ,  147 N.C. App. at 226-29,555 
S.E.2d at 616-18, we believe that Selk-Broome is distinguishable. In 
Belk-Broome, the taxpayer, a Belk department store that served as an 
anchor store for a mall, successfully challenged a final decision of the 
Commission that upheld the county's ad valorem tax appraisal of the 
Belk property using the cost approach method of valuation. The 
Commission concluded that the cclunty correctly appraised the prop- 
erty based upon the "entire bundle of rights" without regard as to 
whether Belk had chosen to bargain some of those rights away. I n  re 
Appeal of Belk-Broome Co., 119 1V.C. App. at 476-77, 458 S.E.2d at 
925. The Court of Appeals reversed and held that Belk "unquestion- 
ably carried its burden" of showing that the county's valuation was 
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improper and that the income approach should be the primary 
method for determining the value of anchor stores. Id. at 475, 480, 
458 S.E.2d at 924, 927. 

Under the Commission's interpretation, Belk, as an anchor store, 
both enhanced the square-foot value of other stores, and then was 
itself taxed at the enhanced rate. Id. at 479, 458 S.E.2d at 926. The 
Court of Appeals recognized that this enhanced tax was improper. 
Unlike stand-alone facilities, anchor stores hold a unique position in 
mall retail operations. Id. at 475-76, 458 S.E.2d at 925. Anchor stores 
both attract smaller stores to the mall and allow mall managers to 
charge increased rents to those smaller stores. Because the success 
of a shopping mall is dependent on the presence of anchor stores and 
because the developer can charge the smaller stores increased rents, 
the anchors are afforded discounted rents. Under these facts, the 
Court of Appeals held that it was improper for the Commission to use 
the cost approach method of valuation to equalize property values 
between the anchor store and the other surrounding stores in the 
mall. Id. at 476, 480, 458 S.E.2d at 925, 927. 

Significant factual differences distinguish the case at bar from 
Belk-Broome. Unlike a mall anchor store, The Greens of Pine Glen 
does not attract or retain other taxable property, nor does its pres- 
ence confer any greater value on associated or acljacent properties. 
Section 42 rent restrictions do not apply to all apartment complexes, 
and section 42 restrictive covenants are not standard in the apart- 
ment industry. Those developers who choose to participate in the 
section 42 program voluntarily trade away revenue potential in order 
to finance the property's construction. Accordingly, we conclude that 
the analysis in Belk-Broome is inapplicable here. 

Because taxpayer failed to meet the first prong of the test by 
establishing that the Commission used a valuation method that was 
illegal or arbitrary, we need not address the second prong, whether 
the appraisal exceeded the "true value in money" of the property. In 
addition, because we reverse the opinion of the Court of Appeals on 
the basis of the application of the facts to the statute, we need not 
reach Durham County's contention that the Court of Appeals' opinion 
represented an unconstitutional infringement by the judiciary on the 
powers of the General Assembly. State v. Creason, 313 N.C. 122, 127, 
326 S.E.2d 24, 27 (1986). 

[2] Our review of the record reveals that although the property was 
reappraised in 1998 to correct an error in the May 1997 appraisal 
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caused by a miscalculation of the square footage of the property, 
the Commission considered only the uncorrected value in its 2000 
Order. Durham County argues that this Court does not have au- 
thority to remand this case to the C:ommission for reconsideration 
based on the correct square footage. See N.C.G.S. 3 105-345.1. 
However, our reading of that statute satisfies us that it addresses 
only evidence that becomes known after the hearing before the 
Commission. Here, the evidence (in the form of the corrected valua- 
tion) was known before the hearing but was not considered at the 
hearing. Thus, the Commission considered the incorrect square 
footage value in its decision. 

Based upon the foregoing, we reverse the decision of the Court 
of Appeals. We also remand this matter to the Court of Appeals 
for further remand to the North Carolina Property Tax Commis- 
sion for the limited purpose of substituting in its final decision the 
correct square footage value for The Greens of Pine Glen. See 
N.C.G.S. 5 105-345.2(b). 

REVERSED AND REMANDED. 

Justice BRADY did not participate in the consideration or deci- 
sion of this case. 
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BARRY E. ALFORD, W. SPUT ANDERSON, WILLIAM C. ANDERSON, C. TRACY 
BARNHILL, JR., DOUGLAS M. BLAKE, JAMES M. BOOTH, BOBBY J. BOYD, JR., 
J .  ALAN BOYKIN, STEVE H. BOSWELL. RUBEN C. BUTLER, STEPHEN 
CANNON, R. BLAINE CARGILE, JR., ERNEST E. CARRAWAY, ERIC COOPER, 
TONY COUNCIL, KENNETH R. CREDLE, KELLY L. DARDEN, JR., WILLIAM R. 
DUPREE 111, ADAM L. GARDNER, JR., DONALD M. GAY, CHRIS G. GEHRING, 
GORDON L. HAISLIP, KENDALL HARDEE, KEITH D. HARRIS, WILLIAM 
HUNTER, JR., JOHN JAMES, CHRIS JEFFERSON, MELVIN L. JENKINS, BILLY B. 
KING, WILLIAM D. KITTRELL, MITCHELL W. MANNING, JR., EDWARD MEYER, 
DAVID MIZELLE, MARK OSNOE, JONATHAN SCOTT PEELE, JAMES H. 
RASPBERRY, HARRY L. ROUSE, LEVON SHAW, MARGARET G. SHAW, JOHNNY 
R. SMITH, WILLIAM H.C. SMITH, PHILIP H. STALLS, JACKIE D. SUMMERLIN, 
JEANETTE T. TAFT, LEONARD A. THORN, JAMES W. TURNAGE, WAYNE P. 
TYNDALL, WILLIAM P. WARD, WILLIAM WEST, EDDIE WILLIAMS, AND 

EVANGELINE S. WILSON v. CATALYTICA PHARMACEUTICALS, INC., AND 

EASTERN OMNI CONSTRUCTORS PHARMACEUTICALS, INC. 

No. 319A02 

(Filed 28 February 2003) 

Employer and Employee- Woodson claim-statute o f  
limitations 

A decision of the Court of Appeals that plaintiff's Woodson 
claim was barred by the one-year statute of limitations for 
intentional torts set forth in N.C.G.S. § 1-54(3) is reversed for the 
reason stated in the dissenting opinion that such a claim is not 
governed by the statute of limitations in N.C.G.S. § 1-54(3) but is 
governed by the catch-all three-year statute of limitations in 
N.C.G.S. Q 1-52(5). 

Appeal pursuant to N.C.G.S. Q 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 150 N.C. App. 489, 564 S.E.2d 
267 (2002), affirming an order entered 22 February 2001 by Judge 
Howard E. Manning, Jr., in Superior Court, Wake County. Heard in 
the Supreme Court 4 December 2002. 

Laura S. Jenkins, PC, b y  Laura S. Jenkins, for plaintiff- 
appellants. 

Smi th ,  Anderson, Blount, Dorsett, Mitchell 62 Jernigan, L.L.P, 
by Mark A. Ash and J. Mitchell A,mbruster, for for defendant- 
appellee Catalytica Pharmaceuticals, Inc. 



IN THE SUPRE:ME COURT 655 

GUILFORD FIN. SERVS., L I E  V. CITY OF BREVARD 

1356 N.C. 65,s (2003)l 

PER CURIAM. 

For the reasons stated in the dissenting opinion, the decision of 
the Court of Appeals is reversed and the case is remanded to the 
Court of Appeals for further remand to the Superior Court, Wake 
County, for proceedings not inconsistent with the dissenting opinion. 

REVERSED AND REMANDED. 

Justice BRADY did not participate in the consideration or 
decision of this case. 

GUILFORD FINANCIAL SERVICES, LLC, I'ETITIONER V. THE CITY O F  BREVARD, 
A MUNICIPAL CORPORATION. RESPONDENT 

No. 295A02 

(Filed 28 February 2003) 

Zoning- subdivision plat-compliance with ordinance and 
regulations-entitlement to approval 

The decision of the Court of Appeals in this case is reversed 
for the reasons stated in the dissenting opinion that a subdivision 
plat for affordable housing cornplied with a city's zoning ordi- 
nance and subdivision regulations, the city council's denial of the 
subdivision application was unsupported by competent, material - 
and substantial evidence, and the applicant was entitled to 
approval of its subdivision plat. 

Appeal pursuant to N.C.G.S. Q 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 150 N.C. App. 1, 563 S.E.2d 27 
(2002), vacating a judgment entered 2 November 2000 by Judge J. 
Marlene Hyatt in Superior Court, Transylvania County, and remand- 
ing the case with instructions. Heard in the Supreme Court 5 
February 2003. 

Smith Moore LLP, by James G. Exum, Jr., and Robert R. 
Marcus; and Van Winkle, Buck:, Wall, Starnes and Davis, PA., 
by Craig D. Justus, for petitio?zer-appellant. 

Ramsey, Hill, Smart, Ramsey 65 Pratt, PA., by Michael K. Pratt; 
and James M. Kimxey, for respondent-appellee. 
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1356 N.C. 656 (2003)l 

PER CURIAM. 

For the reasons stated in the dissenting opinion, we reverse 
the decision of the Court of Appeals. 

REVERSED. 

G. WILLLAM DOBO AND WIFE, BARBARA B. DOBO, PETITIONERS V. ZONING BOARD O F  
ADJUSTMENT O F  THE CITY O F  WILMING'FON AND CITY O F  WILMINGTON, 
RESPONDENTS 

No. 256A02 

(Filed 28 February 2003) 

Zoning- residential area-sawmill-accessory use 
The decision of the Court of Appeals in the case is reversed 

for the reason stated in the dissenting opinion that landowners' 
use of a sawmill on residentially zoned property for nonindustrial 
and nonmanufacturing purposes did not violate a city zoning 
ordinance but was a permitted accessory use. 

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 149 N.C. App. 701, 562 S.E.2d 
108 (2002), affirming an order entered 5 October 2000 by Judge 
Stafford G. Bullock in Superior Court, New Hanover County. On 27 
June 2002, the Supreme Court granted discretionary review of addi- 
tional issues. Heard in the Supreme Court 4 February 2003. 

Kenneth A. Shanklin and Matthew A. Nichols for petitioner- 
appellants. 

Thomas C. Pollard, City Attorney, and Dolores M. Williams, 
Assistant City Attorney, for respondent-appellees. 

PER CURIAM. 

For the reasons stated in the dissenting opinion, the decision of 
the Court of Appeals is reversed and the case is remanded to the 
Court of Appeals for further remand to the Superior Court, New 
Hanover County, for proceedings not inconsistent with the dissenting 
opinion. 

REVERSED AND REMANDED; DISCRETIONARY REVIEW 
IMPROVIDENTLY ALLOWED. 
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RICHARD ARP, EMPLOYEE V. PARKDALE: MILLS, INCORPORATED, EMPLOYER, 
CAMERON M. HARRIS & COMPANY, THIRD PARTY ADMINISTRATOR 

No. 311A02 

(Filed 28 February 2003) 

Workers' Compensation- injury while leaving work-climbing 
gate-unreasonable incidental activity-not arising out of 
and in course of employment 

The decision of the Court of Appeals in this case is reversed 
for the reasons stated in the dissenting opinion that injuries 
received by plaintiff when he fidl while attempting to climb over 
a seven and one-half foot high llocked chain link and barbed wire 
gate leading to an employee parking lot did not arise out of and 
in the course of his employment because he engaged in an unrea- 
sonable incidental activity for egress from the employer's 
premises when the employer provided a safe and secured exit 
and the premises exception to the coming and going rule thus did 
not apply. 

Appeal pursuant to N.C.G.S. $ 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 150 N.C. App. 266, 563 S.E.2d 
62 (2002), affirming an opinion and award entered by the North 
Carolina Industrial Commission on 7 March 2001. Heard in the 
Supreme Court 4 December 2002. 

Grandy & Martin,  PA, by Charles Wil l iam Grandy, for 
plaintiff-appellee. 

Alala Mullen Holland & Cooper, PA., by  H. Randolph Sumnel- 
and Jesse V Bone, Jr., for defcwdant-appellants. 

PER CURIAM. 

For the reasons stated in the dissenting opinion, the decision of 
the Court of Appeals is reversed and the case is remanded to the 
Court of Appeals for further remand to the North Carolina Industrial 
Commission for proceedings not inconsistent with the dissenting 
opinion. 

REVERSED AND REMANDED. 

Justice BRADY did not participate in the consideration or deci- 
sion of this case. 
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TUCKER v. MECKLENBURG CTY. ZONING BD. OF ADJUST. 
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AMANDA DIXON TUCKER AND JIMMY L. HODGES AND BECKY J. HODGES, 
PETITIONERS V. THE MECKLENBURG COUNTY ZONING BOARD O F  ADJUST- 
MENT, MARSHALL GUS THOMAS, JR.  AND RHONDA GOLDEN-THOMAS, 
RESPONDENTS 

No. 68A02 

(Filed 28 February 2003) 

Appeal pursuant to N.C.G.S. $ 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 148 N.C. App. 52, 557 S.E.2d 
631 (2001), reversing an order and judgment entered 31 July 2000 by 
Judge Robert P. Johnston in Superior Court, Mecklenburg County. On 
27 June 2002, the Supreme Court granted discretionary review of 
additional issues. Heard in the Supreme Court 3 February 2003. 

Kennedy Covington Lobdell & Hickman, L.L.P, by John H. 
Carmichael, for petitioner-appellants. 

Ruff, Bond, Cobb, Wade & Bethune, L.L.P, by James 0. Cobb, 
for respondent-appellee the Mecklenburg County Zoning Board 
of Adjustment. 

Nelson Mullins Riley & Scarborough, L.L.P, by Paul J. 
Osowski, for respondent-appellees Marshall Gus Thomas, Jr., 
and Rhonda Golden-Thomas. 

PER CURIAM. 

As to the issue on direct appeal based on the dissenting opinion, 
we affirm the majority decision of the Court of Appeals. We conclude 
that the petition for discretionary review as to additional issues was 
improvidently allowed. 

AFFIRMED IN PART; DISCRETIONARY REVIEW IMPROVI- 
DENTLY ALLOWED IN PART. 



IN THE SUPREME COURT 659 

SLADE v. STADLER 

[356 N.C. 659 (2003)l 

PAULINE T. SLADE v. JAMES A. STADLEIR, INDIVIDUALLY, AND JAMES A. STADLER, 
D/B/A STADLER GREENHOUSES 

No. 363A02 

(Filed 28 Feibruary 2003) 

Appeal pursuant to N.C.G.S. i$ 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 150 N.C. App. 677, 564 S.E.2d 
298 (2002), reversing a judgment entered 28 February 2001 by Judge 
Ronald L. Stephens in Superior Court, Alamance County. This case 
was determined on the briefs without oral argument pursuant to N.C. 
R. App. P. 30(f)(l). 

Hemric, Lambeth, Champion & Moseley, PA., by W Phillip 
Moseley, jor  plaintiff-a,ppella?zt. 

Teague, Rotenstreich & Stanaland, L.L.P, by Stephen G. 
Teague, for defendant-appelle~?~. 

PER CURIAM. 

AFFIRMED. 

Justice BRADY did not participate in the consideration or 
decision of this case. 
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IN THE MATTER OF: NICHOLAS R. ROBERTS AND THE BUNCOMBE COUNTY 
BOARD OF EDUCATION 

No. 290PA02 

(Filed 28 February 2003) 

On discretionary review pursuant t o  N.C.G.S. 5 7A-31 and 
on appeal of right of a constitutional question pursuant to N.C.G.S. 
§ 7A-30(1) t o  review a unanimous decision of the Court of 
Appeals, 150 N.C. App. 86, 563 S.E.2d 37 (2002), affirming an 
amended order entered 29 January 2001 by Judge C. Walter Allen 
in Superior Court, Buncombe County. Heard in the Supreme Court 
5 February 2003. 

Paul Louis Bidwell for petitioner-appellee. 

Root &Root, PL.L.C., by Allan P Root, for respondent-appellant 
Buncombe County Board of Educatio'n. 

Tharrington Smith,  L.L.P, by A n n  Majestic and Carolyn A. 
Waller, o n  behalf of the North Carolina School Boards 
Association, amicus curiae. 

Jane R. Wettach and Brenda Berlin, on  behalf of the Children's 
Education Law Clinic, The American Civil Liberties Union 
Legal Foundation of North Carolina, Inc., The North Carolina 
Justice and Communi t y  Development Center, The North 
Carolina Child Advocacy Inst i tute ,  Legal Aid of North 
Carolina, Inc., The Council for Children, The Children's Law 
Center, Legal Services of the Southern Piedmont, The Child 
Advocacy Commission of Durham, North Carolina Central 
University School of Law Juvenile Law Clinic, The North 
Carolina Academy of Trial Lawyers, The North Carolina 
Association of Women Attorneys, amic i  curiae. 

PER CURIAM. 

DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED; 
APPEAL DISMISSED EX MERO MOTU. 
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BATDORFF v. N.C. STATE: BD. OF ELECTIONS 

[356 N.C. 661 (2003)l 

GREGORY BRET BATDORFF v. NORTH CAROLINA STATE BOARD O F  ELECTIONS; 
CITIZENS FOR TRUTH IN ELECTIOPJS, A POLITICAL COMMITTEE; AND WAKE 
COUNTY BOARD O F  EDUCATION 

No. 263PA02 

(Filed 28 February 2003) 

On discretionary review pursuant to N.C.G.S. 5 7A-31 of a deci- 
sion of the Court of Appeals, 150 N.C. App. 108, 563 S.E.2d 43 (2002), 
affirming an order of dismissal entered 5 February 2001 by Judge 
James C. Spencer, Jr., in Superior Court, Wake County. Heard in the 
Supreme Court 3 February 2003. 

Stam, Fordham & Danchi, PA., by Paul Stam, for plaintiff- 
appellant. 

Roy Cooper, Attorney General, by Susan K. Nichols, Special 
Deputy Attorney General, j b r  defendant-appellee North 
Carolina State Board of E1ectio:w. 

Tharrington Smith, L.L.P, by Michael Crowell, for defendant- 
appellee Citizens for Truth i n  Elections. 

PER CURIAM. 

DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 



662 IN THE SUPREME COURT 

IN RE B.A. 

[356 N.C. 662 (2003)l 

IN THE MATTER OF: R.A., JUVENILE 

No. 193PA02 

(Filed 28 February 2003) 

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous, unpublished decision of the Court of Appeals, 149 N.C. App. 
667, 562 S.E.2d 607 (2002), reversing and vacating in part and affirm- 
ing in part an amended juvenile adjudication order entered 7 June 
2000 and a juvenile disposition order entered 3 October 2000, both 
orders entered by Judge John W. Smith in District Court, New 
Hanover County, and remanding for a new disposition hearing. Heard 
in the Supreme Court 3 February 2003. 

Roy Cooper, Attorney General, by Belinda A. Smith, Assistant 
Attorney General, for the State-appellant. 

Smith, Smith & Harjo, by Jennifer Harjo, for juvenile-appellee. 

PER CURIAM. 

DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 
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JEFFRIES ii. MOORE 

[356 N.C. 663 (2003)l 

SHARN M. JEFFRIES v. TATJANA THOMAS MOORE AND 

CARL JONATHAN MOORE, JR. 

No. 1471?A02 

(Filed 28 February 2003) 

On writ of certiorari pursuant to N.C.G.S. Q 7A-32(b) of a decision 
of the Court of Appeals, 148 N.C. .App. 364, 559 S.E.2d 217 (2002), 
reversing an order signed 1 June 2000 by Judge Alonzo B. Coleman, 
Jr., in District Court, Orange County, and remanding for further pro- 
ceedings. Heard in the Supreme Court 4 February 2003. 

Loftin & Loftin, PA.,  by John 13. Loftin, for plaintiff-appellee. 

Coleman, Gledhill & Hargrccve, PC.,  b y  Leigh Peek, for 
defendant-appellants. 

PER CURIAM. 

WRIT OF CERTIORARI IMPROVIDENTLY ALLOWED. 



664 IN THE SUPREME COURT 

HARRIS v. THOMPSON CONTRS., I N C .  

[356 N.C. 664 (200:3)] 

WAYMAN HARRIS, EMPLOYEE V. THOMPSON CONTRACTORS, INC., EMPLOYER, AND 

UNITED STATES FIDELITY AND GUARANTY INSURANCE COMPANY, CARRIER 

No. 122PA02 

(Filed 28 February 2003) 

On discretionary review pursuant to N.C.G.S. 5 7A-31 of a unani- 
mous decision of the Court of Appeals, 148 N.C. App. 472, 558 S.E.2d 
894 (2002), affirming an opinion and award entered by the North 
Carolina Industrial Commission on 24 October 2000. Heard in the 
Supreme Court 3 February 2003. 

The Roberts Law Firm, RA. ,  by Joseph B. Roberts, 111, and 
Scott W Roberts, for plaintiff-appellee. 

Jones, Hewson & Woolard, by Lawrence J. Goldman, for 
defendant-appellants. 

Roy Cooper, Attorney General, by Robert T. Hargett, Special 
Deputy Attorney General, on  behalf of the North Carolina 
Department of Correction, amicus curiae. 

N.C. Prisoner Legal Seruices, Inc., by Linda B. Weisel and 
Michael S. Hamden, amicus curiae. 

PER CURIAM. 

AFFIRMED. 
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STATE V. RAY 

1356 N.C. 6135 (2003)) 

STATE O F  NORTH CAROLINA. v. ANDRA VENCENTA RAY 

No. 1613A02 

(Filed 28 February 2003) 

Appeal pursuant to N.C.G.S. Q 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 149 N.C. App. 137, 560 S.E.2d 
21 1 (2002), affirming in part and reversing in part judgments entered 
3 March 2000 by Judge Orlando F. Hudson, Jr., in Superior Court, 
Harnett County. Heard in the Supreme Court 4 February 2003. 

Roy Cooper, Attorney General, by  Thomas G. Meacham, Jr:, 
Assistant Attorney General, for the State. 

Staples Hughes, Appellate Llefender, by Charlesena Elliott 
Walker, Assistant Appellate Defender, for defendant-appellant. 

PER CURIAM. 

AFFIRMED. 



666 IN THE SUPREME COURT 

STATE v. MATTHEWS 

(356 N.C. 666 (2003)] 

STATE O F  NORTH CAROLINA 1 
1 

v. ) ORDER 
1 

PARISH LORENZO MATTHEWS 1 

No. 654A01 

Pursuant to  N.C.G.S. 9 15A-1418, defendant's Motion for 
Appropriate Relief filed in this Court on 24 September 2001 is allowed 
for the limited purpose of entering the following order: 

Defendant's Motion for Appropriate Relief is hereby remanded to 
the Superior Court, Edgecombe County. 

It is further ordered, within ninety days from the entry of this 
order, that an evidentiary hearing be held on the aforesaid motion 
and that the resulting order containing the findings of fact and con- 
clusions of law of the trial court determining the motion be transmit- 
ted to this Court so that it may proceed with the appeal or enter an 
order terminating the appeal. Time periods for perfecting or pro- 
ceeding with the appeal are tolled pending receipt of the order of dis- 
position of the motion in the trial division. 

By order of the Court in Conference, this the 3rd day of January, 
2003. 

Brady, J. 
For the Court 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

ALAIMO FAMILY CHIROPRATIC v. ALLSTATE INS. CO. 

No. 75P03 

Case below: 155 N.C. App. 194 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

ATKINS v. KELLY SPRINGFIELD TIRE CO. 

No. lOPA03 

Case below: 154 N.C. App. 512 

Motion by defendants for temporary stay allowed 14 January 
2003 pending determination of defendants' petition for discretionary 
review. 

BOND v. STATE 

NO. 143895-5 

Case below: Bertie County Superior Court 

Application filed by petitioner for writ of habeas corpus denied 
14 February 2003. Application by petitioner for amended writ of 
habeas corpus denied 19 February 2003. Application by petitioner for 
writ of habeas corpus denied 4 March 2003. 

BRANCH v. HIGH ROCK REALTY, INC. 

No. 404P02 

Case below: 151 N.C. App. 244 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 8 January 2003. 

BUCKEYE FIRE EQUIP. CO. v. GIBBY 

No. 591P02 

Case below: 153 N.C. App. 523 

Petition by plaintiff for writ of certiorari to review the decision of 
the North Carolina court of Appeals denied 27 February 2003. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

CAVES v. N.C. DEP'T OF CORR. 

No. 191P02 

Case below: 149 N.C. App. 667 

Petition by petitioner for discretionary review pursuant to 
G.S. 7A-31 denied 27 February 2003. Petition by respondent for 
discretionary review pursuant to G.S. 7A-31 denied 27 February 
2003. 

COFFMAN v. ROBERSON 

No. 612P02 

Case below: 153 N.C. App. 618 

Petition by defendants (William Earl Roberson, M.D. and W. Earl 
Roberson, P.A.) for discretionary review pursuant to G.S. 7A-31 
denied 27 February 2003. 

COUNCIL v. SLACK 

No. 615P02 

Case below: 153 N.C. App. 811 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

DAIMLERCHRYSLER CORP. v. KIRKHART 

No. 112P02 

Case below: 148 N.C. App. 572 

Motion by. defendants to dismiss plaintiff's petition for discre- 
tionary review denied 27 February 2003. Petition by plaintiff for 
writ of supersedeas denied 27 February 2003. Petition by plaintiff 
for discretionary review pursuant to G.S. 7A-31 denied 27 February 
2003. Temporary stay dissolved 27 February 2003. Conditional peti- 
tion by defendants for discretionary review as to additional is- 
sues pursuant to G.S. 7A-31 dismissed as moot 27 February 2003. 
Motion by defendants' counsel to withdraw dismissed as moot 27 
February 2003. 
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DISPOSITION OF PETITIONS FOR DISCF:ETIONARY REVIEW UNDER G.S. 7A-31 

DAVIS v. McMILLIAN 

No. 470P02 

Case below: 152 N.C. App. 53 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

DEMPSEY v. JOHNNY'S MOBILE HOME SERV. OF ASHEVILLE, INC. 

No. 645P02 

Case below: 154 N.C. App. 520 

Petition by defendant (Johnny's Mobile Home Service of 
Asheville) for discretionary review pursuant to G.S. 7A-31 denied 27 
February 2003. Justice Orr recused. 

DEPARTMENT OF TRANSP. v. HILLIARD 

No. 257P02 

Case below: 149 N.C. App. 972 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. Petition by plaintiff for writ of cer- 
tiorari to review the decision of the North Carolina Court of Appeals 
denied 27 February 2003. 

DONOHO v. CITY OF ASHEVILLE: 

No. 560P02 

Case below: 153 N.C. App. 110 

Petition by defendant (Western North Carolina Regional Air 
Pollution Control Agency) for discretionary review pursuant to G.S. 
7A-31 denied 6 December 2002. Petition by defendant (City of 
Asheville) for discretionary review pursuant to G.S. 7A-31 denied 6 
January 2003. Petition by defendant (City of Asheville) for writ of cer- 
tiorari to review the decision of the North Carolina Court of Appeals 
denied 6 January 2003. Motion by plaintiffs to dismiss petition for dis- 
cretionary review dismissed as moot 6 January 2003. 
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DISPOS~TION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

EASTERN OUTDOOR, INC. v. BOARD 
OF ADJUST. OF JOHNSTON CTY. 

No. 353A02 

Case below: 150 N.C. App. 516 

Notice of appeal by plaintiff pursuant to G.S. 7A-30 (sub- 
stantial constitutional question) dismissed ex mero motu 27 February 
2003. 

EVANS v. EVANS 

No. 554P02 

Case below: 153 N.C. App. 54 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 5 February 2003. 

FISHER v. HOUSING AUTH. OF CITY OF KINSTON 

No. 94PA03 

Case below: 155 N.C. App. 189 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 allowed 27 February 2003. 

FRANCINE DELANY NEW SCHOOL FOR CHILDREN, INC, v. 
ASHEVILLE CITY BD. OF EDUC. 

No. 324P02 

Case below: 150 N.C. App. 338 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

FRAZIER v. McDONALD'S 

No. 334P02 

Case below: 149 N.C. App. 745 

Petition by plaintiff for writ of certiorari to review the decision of 
the North Carolina Court of Appeals denied 27 February 2003. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

GAYNOE v. FIRST UNION CORP. 

No. 620P02 

Case below: 153 N.C. App. 750 

Petition by plaintiff for discreiionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

HARTWELL v. MAHAN 

No. 611P02 

Case below: 153 N.C. App. 788 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

HOMEQ v. WATKINS 

No. 39P03 

Case below: 154 N.C. App. 731 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

HONEYCUTT v. HONEYCUTT 

No. 502P02 

Case below: 152 N.C. App. 673 

Motion by defendant to dismiss plaintiff's petition for writ of 
supersedeas, motion to amend notice of appeal and motion to by-pass 
allowed 6 February 2003. Motion by defendant to withdraw petition 
for discretionary review allowed 6 February 2003. Motion by plaintiff 
for temporary stay denied 6 February 2003. 

IN RE DECISION OF THE STATE BD. OF ELECTIONS 

No. 619P02 

Case below: 153 N.C. App. 804 

Petition by petitioner (Barker) for discretionary review pursuant 
to G.S. 7A-31 denied 27 February 2003. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

IN RE LINEBERRY 

No. 13P03 

Case below: 154 N.C. App. 246 

Petition by respondent (Lineberry) for writ of certiorari to review 
the decision of the North Carolina Court of Appeals denied 27 
February 2003. Motion by Attorney General to dismiss appeal dis- 
missed as moot 27 February 2003. 

IN RE MILLS 

No. 488P02 

Case below: 152 N.C. App. 1 

Petition by respondent (Richard N. Mills) for writ of certiorari 
to review the decision of the North Carolina court of Appeals denied 
27 February 2003. 

IN RE RHYNE 

No. 639P02 

Case below: 154 N.C. App. 477 

Petition by Attorney General for writ of supersedeas denied 
27 February 2003. Petition by Attorney General for discretionary 
review pursuant to G.S. 7A-31 denied 27 February 2003. Temporary 
stay dissolved 27 February 2003. Conditional petition by respondent 
for discretionary review as to additional issues pursuant to G.S. 
7A-31 dismissed as moot 27 February 2003. 

JORDAN v. CIVIL SERV. BD. FOR THE CITY OF CHARLOTTE 

No. 608P02 

Case below: 153 N.C. App. 691 

Petition by plaintiff for discretiona~y review pursuant to G.S. 
7A-31 denied 27 February 2003. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

KEA v. N.C. DEP'T OF HUMAN RES 

No. 603802 

Case below: 153 N.C. App. 595 

Motion by respondent to dismiss appeal based upon a constitu- 
tional question allowed 27 February 2003. 

KROH v. KROH 

No. 512P02 

Case below: 152 N.C. App. 347 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

LOCUST v. PITT CTY. MEM'L HOSP., INC. 

No. 643A02 

Case below: 154 N.C. App. 103 

Petition by plaintiff for discreti.onary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to issues in addition to those 
presented as the basis for the dissenting opinion in the Court of 
Appeals denied 27 February 2003. 

LONG v. JOYNER 

No. 61P03 

Case below: 155 N.C. App. 129 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

MAROLF CONSTR., INC. v. ALLEN'S PAVING CO. 

No. 52P03 

Case below: 154 N.C. App. 723 

Petition by petitioner for writ of  certiorari to review the decision 
of the North Carolina Court of Appeals denied 27 February 2003. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

McCRARY v. BYRD 

No. 131P02 

Case below: 148 N.C. App. 630 

Petition by unnamed defendant (Nationwide Mutual Insurance 
Company) for discretionary review pursuant to G.S. 7A-31 denied 27 
February 2003. Petition by unnamed defendant (Nationwide Mutual 
Insurance Company) for writ of certiorari to review the decision of 
the North Carolina Court of Appeals denied 27 February 2003. 

MORGANHERRING v. STATE 

Case below: Wake County Superior Court 

Application by petitioner for writ of habeas corpus denied 18 
February 2003. Application by petitioner for writ of habeas corpus 
denied 19 February 2003. Application by petitioner for second 
amended writ of habeas corpus denied 25 February 2003. 

MOSS v. TOWN OF KERNERSVILLE 

No. 407P02 

Case below: 150 N.C. App. 713 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

MYERS v. MUTTON 

No. 84P03 

Case below: 155 N.C. App. 213 

Petition by plaintiff and petitioner (Faison & Gillespie) for writ 
of supersedeas and motion for temporary stay denied 11 February 
2003. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

N.C. STATE BAR v. GILBERT 

No. 434A02 

Case below: 151 N.C. App. 299 

Petition by defendant for writ of supersedeas allowed 27 
February 2003. Petition by defendant for discretionary review pur- 
suant to G.S. 7A-31 and Appellate Rule 16(b) as to issues in addition 
to those presented as the basis for the dissenting opinion in the Court 
of Appeals denied 27 February 2003. 

NATIONWIDE MUT. INS. CO. v. HAFGHT 

No. 460P02 

Case below: 152 N.C. App. 137 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

NEUGENT v. NEUGENT 

No. 250P02 

Case below: 149 N.C. App. 38 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. Petition by defendants for writ of cer- 
tiorari to review the decision of the North Carolina Court of Appeals 
denied 27 February 2003. 

NEUSE RIVER FOUND., INC. v. SMITHFIELD FOODS, INC. 

No. 67P03 

Case below: 155 N.C. App. 110 

Petition by plaintiffs for dis~ret~ionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

NUNN v. ALLEN 

No. 42P03 

Case below: 154 N.C. App. 523 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. Motion by plaintiff to dismiss petition 
denied 27 February 2003. Motion b,y plaintiff to deny petition dis- 
missed as moot 27 February 2003. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

OSMOND v. CAROLINA CONCRETE SPECIALTIES 

No. 427P02 

Case below: 151 N.C. App. 541 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

PAGE v. MANDEL 

No. 641P02 

Case below: 154 N.C. App. 94 

Petition by defendant (Community General Health Partners, Inc. 
d/b/a Community General Hospital) for discretionary review pur- 
suant to G.S. 7A-31 denied 27 February 2003. 

PEVERALL v. COUNTY OF ALAMANCE 

No. 647P02 

Case below: 154 N.C. App. 426 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

PHILLIPS v. WARREN 

No. 532P02 

Case below: 152 N.C. App. 619 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

PROVIDIAN NAT'L BANK v. BRYANT 

No. 78P03 

Case below: 155 N.C. App. 777 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

REICHHOLD CHEMS., INC. v. GOEL 

No. 604P01 

Case below: 146 N.C. App. 137 

Motion by defendant to dismiss the appeal for lack of substantial 
constitutional question allowed 27 February 2003. Petition by plain- 
tiff for discretionary review pursuant to G.S. 7A-31 denied 27 
February 2003. Conditional petition by defendant for discretionary 
review as to additional issues pursuant to G.S. 7A-31 dismissed as 
moot 27 February 2003. 

ROYAL v. STATE 

No. 592P02 

Case below: 153 N.C. App. 495 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 6 January 2003. Petition 
by plaintiffs for discretionary review pursuant to G.S. 7A-31 denied 6 
January 2003. 

SEAGLE v. KENT-COFFEY MFG. CO. 

No. 90P03 

Case below: 155 N.C. App. 221 

Petition by defendants (Singer Sewing Machine Company, The 
Singer Company, SSMC, Inc. and IUational Union Fire Insurance 
Company) for discretionary review pursuant to G.S. 7A-31 denied 27 
February 2003. Conditional petition by defendants (SSMC, Inc. and 
Constitution State Service Company) for discretionary review pur- 
suant to G.S. 7A-31 dismissed as moot 27 February 2003. 

SEYMOUR v. LENOIR CTY. 

No. 516PA02 

Case below: 152 N.C. App. 464 

Petition by defendant (James Goff, Jr.) for discretionary review 
pursuant to G.S. 7A-31 allowed 27 February 2003. Petition by plaintiff 
for discretionary review pursuant to G.S. 7A-31 denied 27 February 
2003. Motion by all parties for leave to file voluntary dismissal with 
prejudice as to non-appealing defendant Lenoir County allowed 4 
March 2003. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

SHOCKLEY v. CAIRN STUDIOS, LTD. 

No. 331P02 

Case below: 149 N.C. App. 961 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. Conditional petition by plaintiff for 
discretionary review pursuant to G.S. 7A-31 dismissed as moot 27 
February 2003. 

SIDDEN v. MAILMAN 

No. 364P02 

Case below: 150 N.C. App. 373 

Petition by plaintiff for writ of certiorari to review the decision of 
the North Carolina Court of Appeals denied 27 February 2003. 

SMITH v. BARBOUR 

No. 7P03 

Case below: 154 N.C. App. 402 

Notice of appeal by defendant pursuant to G.S. 7A-30 (sub- 
stantial constitutional question) dismissed ex mero motu 27 
February 2003. 

SMITH v. KEN NOWLIN TRUCKING 

No. 475P02 

Case below: 151 N.C. App. 749 

Motion by defendants to dismiss petition for discretionary review 
allowed 27 February 2003. 

SMITH v. RICHMOND CTY. BD. OF EDUC. 

No. 321P02 

Case below: 150 N.C. App. 291 

Motion by petitioner to dismiss petition for discretionary review 
and petition for writ of certiorari with prejudice allowed 5 February 
2003. Notice of appeal by petitioner pursuant to G.S. 7A-30 (substan- 
tial constitutional question) dismissed as moot 5 February 2003. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

Petition by petitioner for discretionary review pursuant to G.S. 7A-31 
dismissed as moot 5 February 2003. Petition by petitioner for writ of 
certiorari to review the decision of the North Carolina Court of 
Appeals dismissed as moot 5 February 2003. Motion by petitioner to 
amend notice of appeal, petition for discretionary review, and peti- 
tion for writ of certiorari dismissed as moot 6 February 2003. 

STATE v. ANDERSON 

NO. 60A97-2 

Case below: Wilkes County Superior Court 

Petition by defendant for writ of certiorari to review the order of 
the Superior Court, Wilkes County, denied 27 February 2003. 

STATE v. ARTHUR 

No. 314P02 

Case below: 150 N.C. App. 438 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

STATE v. BARNES 

No. 633P02 

Case below: 154 N.C. App. 111 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

STATE v. BARTLETT 

No. 614P02 

Case below: 153 N.C. App. 680 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 27 February 2003. 
Petition by defendant for discretionaq review pursuant to G.S. 7A-31 
denied 27 February 2003. 
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DISPOSITION O F  PETITIONS FOR DISCRETIONARY REVIEW U N D E R  G.S. 7A-31 

STATE v. BECTON 

Case below: 154 N.C. App. 520 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

STATE v. BELL 

No. 409P02 

Case below: 149 N.C. App. 976 

Petitions by defendant for writ of certiorari to review the 
decision of the North Carolina Court of Appeals denied 27 February 
2003. 

STATE v. BELTRAN 

No. 40P03 

Case below: 150 N.C. App. 438 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 27 February 2003. 

STATE v. BILLINGS 

NO. 216A96-2 

Case below: Caswell County Superior Court 

Petition by defendant for writ of certiorari to review the order of 
the Superior Court, Caswell County, denied 27 February 2003. 

STATE v. BIVENS 

No. 66P03 

Case below: 155 N.C. App. 645 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 
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DISPOSITION O F  PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. BOWIE 

NO. 50A93-3 

Case below: Catawba County Superior Court 

Application by petitioner for writ of habeas corpus denied 14 
February 2003. 

STATE v. BROTHERS 

No. 358P02 

Case below: 151 N.C. App. 71 

Motion by the Attorney Gener,al to dismiss the appeal for lack 
of substantial constitutional question allowed 27 February 2003. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 27 February 2003. 

STATE v. BUCKNER 

NO. 444A93-5 

Case below: Gaston County Superior Court 

Petition by defendant for writ of certiorari to review the order of 
the Superior Court, Gaston C,ounty, denied 27 February 2003. 

STATE v. CARPENTER 

No. 21P03 

Case below: 155 N.C. App. 35 

Motion by Attorney General for temporary stay allowed 17 
January 2003. Petition by Attorney General for writ of supersedeas 
denied 27 February 2003. Petition by Attorney General for discre- 
tionary review pursuant to G.S. 7A-31 denied 27 February 2003. 
Motion by defendant to vacate order granting State's motion for tem- 
porary stay allowed 27 February 2003. Conditional petition by 
defendant for discretionary review as to additional issues pursuant to 
G.S. 7A-31 dismissed as moot 27 February 2003. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. CATES 

No. 29P03 

Case below: 154 N.C. App. 737 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. Motion by defendant to hold petition 
for discretionary review in abeyance pending decision by the U.S. 
Supreme Court denied 27 February 2003. Motion by defendant for 
order directing the North Carolina Court of Appeals to propose pro- 
cedures to sit en banc denied 27 February 2003. Motion by defendant 
for remand denied 27 February 2003. 

STATE v. CHAPMAN 

No. 636P02 

Case below: 154 N.C. App. 441 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

STATE v. CHAVIS 

No. 33A03 

Case below: 154 N.C. App. 742 

Motion by Attorney General to dismiss appeal allowel 
February 2003. 

STATE v. CHILDERS 

No. 19P03 

Case below: 154 N.C. App. 375 

Petitions by defendant for writ of certiorari to review the de- 
cision of the North Carolina Court of Appeals denied 27 February 
2003. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. CHINA 

No. 346P02 

Case below: 150 N.C. App. 469 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 27 February 2003. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 27 February 2003. 

STATE v. CLEVELAND 

No. 35P03 

Case below: 154 N.C. App. 742 

Motion by the Attorney General to dismiss the appeal for lack 
of substantial constitutional question allowed 27 February 2003. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 27 February 2003. 

STATE v. COLE 

NO. 324A94-2 

Case below: Camden County Superior Court 

Petition by defendant for writ of certiorari to review the order of 
the Superior Court, Camden County, denied 27 February 2003. As to 
issue No. 9, denied 27 February 2003 without prejudice pending com- 
pletion of trial court's hearing on retardation issue. 

STATE v. COOPER 

No. 594P02 

Case below: 153 N.C. App. 524 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

STATE v. CULPEPPER 

No. 281P02 

Case below: 149 N.C. App. 977 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 
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DISPOSIT~ON OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. DAMERON 

No. 425P02 

Case below: 151 N.C. App. 599 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

STATE v. DAMMONS 

No. 613P02 

Case below: 153 N.C. App. 812 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

STATE v. DOSWELL 

No. 600A02 

Case below: 153 N.C. App. 812 

Notice of appeal by defendant pursuant to G.S. 7A-30 (substan- 
tial constitutional question) dismissed ex mero motu 27 February 
2003. 

STATE v. DOVE 

NO. 131P01-5 

Case below: 153 N.C. App. 524 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 3 January 2003. 
Application by defendant for writ of habeas corpus denied 3 January 
2003. 

STATE v. DUDLEY 

No. 443P02 

Case below: 151 N.C. App. 749 

Notice of appeal by defendant pursuant to G.S. 7A-30 (substantial 
constitutional question) dismissed ex mero motu 27 February 2003. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 27 February 2003. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. DUNN 

No. 606P02 

Case below: 154 N.C. App. 1 

Petition by Attorney General for writ of supersedeas denied 27 
February 2003. Petition by Attorney General for discretionary review 
pursuant to G.S. 7A-31 denied 27 February 2003. Temporary stay dis- 
solved 27 February 2003. 

STATE v. GAY 

No. 436P02 

Case below: 151 N.C. App. 530 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

STATE v. GRAHAM 

No. 141P02 

Case below: 149 N.C. App. 215 

Notice of appeal by defendant pursuant to G.S. 7A-30 (substantial 
constitutional question) dismissed ex mero motu 27 February 2003. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 27 February 2003. 

STATE v. HOLLAND 

No. 354P02 

Case below: 150 N.C. App. 457 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 27 February 2003. 

STATE v. HORNSBY 

No. 515P02 

Case below: 152 N.C. App. 358 

Motion by the Attorney Genera.1 to dismiss the appeal for lack of 
substantial constitutional question allowed 27 February 2003. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 27 February 2003. 
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D~SPOSIT~ON OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. HOWZE 

No. 385P02 

Case below: 151 N.C. App. 599 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 27 February 2003. 

STATE v. HUFFMAN 

No. 648P02 

Case below: 154 N.C. App. 206 

Motion by the Attorney General to dismiss appeal allowed 27 
February 2003. Petition by defendant for discretionary review pur- 
suant to G.S. 7A-31 denied 27 February 2003. 

STATE v. HUNT 

NO. 5A86-7 

Case below: Orange County Superior Court 

Petition by Attorney General for writ of certiorari to review the 
decision of the Superior Court, Orange County, denied 16 January 
2003. Petition for writ of prohibition by Attorney General denied 16 
January 2003. 

STATE v. IRVING 

No. 55P03 

Case below: 155 N.C. App. 222 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

STATE v. JENKINS 

No. 543P02 

Case below: 153 N.C. App. 201 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 27 February 2003. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 27 February 2003. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. JOHNSON 

No. 601P02 

Case below: 153 N.C. App. 812 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

STATE v. JOHNSTON 

No. 665A02 

Case below: 154 N.C. App. 500 

Motion by Attorney General to dismiss appeal allowed 27 
February 2003. 

STATE v. JONES 

No. 439P02 

Case below: 151 N.C. App. 317 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 27 February 2003. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 27 February 2003. 

STATE v. JORDAN 

No. 25P03 

Case below: 155 N.C. App. 146 

Motion by Attorney General for temporary stay allowed 17 
January 2003 pending determination of State's petition for discre- 
tionary review. Petition by Attorney General for writ of supersedeas 
denied 27 February 2003. Notice of appeal by Attorney General pur- 
suant to G.S. 7A-30 (substantial constitutional question) dismissed ex 
mero motu 27 February 2003. Petition by Attorney General for dis- 
cretionary review pursuant to G.S. 7A-31 denied 27 February 2003. 
Temporary stay dissolved 27 February 2003. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. MANEY 

No. 440A02 

Case below: 151 N.C. App. 486 

Motion by Attorney General to dismiss appeal for lack of consti- 
tutional question allowed 27 February 2003. 

STATE v. MARTIN 

No. 649P02 

Case below: 154 N.C. App. 521 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 27 February 2003. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 27 February 2003. 

STATE v. McNEIL 

No. 36P03 

Case below: 155 N.C. App. 540 

Notice of appeal by defendant pursuant to G.S. 7A-30 (substantial 
constitutional question) dismissed ex mero motu 27 February 2003. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 27 February 2003. 

STATE v. McPHERSON 

No. 472P02 

Case below: 151 N.C. App. 750 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

STATE v. MORGANHERRING 

NO. 340A95-3 

Case below: Wake County Superior Court 

Petition by defendant for writ of mandamus denied 27 February 
2003. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. OXENDINE 

No. 372P02 

Case below: 150 N.C. App. 670 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

STATE v. POOLE 

No. 12P03 

Case below: 154 N.C. App. 419 

Motion by defendant for writ of' certiorari to review the decision 
of the North Carolina Court of Appeals denied 27 February 2003. 

STATE v. PREVATTE 

No. 492A99-2 

Case below: Stanly County Superior Court 

Motion by defendant to reconsilder direct appeal decision in light 
of the grant of certiorari in State v. Hunt denied 11 February 2003. 

STATE v. RHUE 

No. 323P02 

Case below: 150 N.C. App. 280 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 27 February 2003. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 27 February 2003. Motion by defendant to serve interrogato- 
ries dismissed as moot 27 February 2003. Motion by defendant to 
appoint counsel denied 27 February 2003. 

STATE v. RICE 

No. 469P02 

Case below: 151 N.C. App. 750 

Notice of appeal by defendant pursuant to G.S. 7A-30 (substantial 
constitutional question) dismissed ex mero motu 27 February 2003. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 27 February 2003. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. SCOTT 

No. 18A03 

Case below: 155 N.C. App. 223 

Notice of appeal by defendant pursuant to G.S. 7A-30 (substantial 
constitutional question) dismissed ex mero motu 27 February 2003. 

STATE v. SHORES 

No. 22P03 

Case below: 155 N.C. App. 342 

Motion by Attorney General for temporary stay denied 17 January 
2003. Petition by Attorney General for writ of supersedeas denied 27 
February 2003. Petition by Attorney General for discretionary review 
pursuant to G.S. 7A-31 denied 27 February 2003. 

STATE v. SPIVEY 

No. 646P02 

Case below: 154 N.C. App. 206 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 27 February 2003. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 27 February 2003. 

STATE v. ST. JOHN 

No. 638P02 

Case below: 154 N.C. App. 522 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

STATE v. STOVAL 

No. 27P03 

Case below: 155 N.C. App. 223 

Motion by Attorney General for temporary stay denied 17 January 
2003. Petition by Attorney General for writ of supersedeas denied 27 
February 2003. Petition by Attorney General for discretionary review 
pursuant to G.S. 7A-31 denied 27 February 2003. 



IN THE SUPREME COURT 69 1 

DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. STRICKLAND 

No. 631P02 

Case below: 153 N.C. App. 581 

Motion by Attorney General to deny the petition for writ of cer- 
tiorari filed as a notice of appeal based on a substantial constitutional 
question allowed 27 February 2003. 

STATE v. TERRY 

No. 53P03 

Case below: 155 N.C. App. 223 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

STATE v. TOOMER 

No. 60P03 

Case below: 150 N.C. App. 441 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 27 February 2003. 

STATE v. TRULL 

No. 618P02 

Case below: 153 N.C. App. 630 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. Motion by the Attorney General to 
dismiss appeal allowed 27 February 2003. 

STATE v. TUCKER 

No. 6P03 

Case below: 154 N.C. App. 653 

Motion by Attorney General for temporary stay denied 8 January 
2003. Petition by Attorney General for writ of supersedeas denied 27 
February 2003. Petition by Attorney General for discretionary review 
pursuant to G.S. 7A-31 denied 27 February 2003. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. TUCKER 

No. 113PA03 

Case below: 156 N.C. App. - (4 February 2003) 

Motion by Attorney General for temporary stay denied 21 
February 2003. 

STATE v. URIBE 

No. 661P02 

Case below: 148 N.C. App. 218 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 27 February 2003. 

STATE v. UVALLE 

No. 430P02 

Case below: 151 N.C. App. 446 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

STATE v. VASSEY 

No. 54P03 

Case below: 154 N.C. App. 384 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

STATE v. WIKE 

No. 1P03 

Case below: 154 N.C. App. 522 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 
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DISPOSITION OF PETITIONS FOR DISCRET~ONARY REVIEW UNDER G.S. 7A-31 

STATE v. WILSON 

No. 605A02 

Case below: 154 N.C. App. 127 

Petition by Attorney General for writ of supersedeas allowed 27 
February 2003. Petition by Attorney General for discretionary review 
pursuant to G.S. 7A-31 and Appellate Rule 16(b) as to issues in addi- 
tion to those presented as the basis for the dissenting opinion in the 
Court of Appeals denied 27 February 2003. 

STATE v. WILSON 

No. 30P03 

Case below: 155 N.C. App. 89 

Motion by the Attorney General to dismiss the appeal by defend- 
ant (Wilson) for lack of substantial constitutional question allowed 27 
February 2003. Petition by defendant (Wilson) for discretionary 
review pursuant to G.S. 7A-31 denied 27 February 2003. Petition by 
Attorney General for discretionary review pursuant to G.S. 7A-31 
denied 27 February 2003. 

STATE v. WILSON 

No. 56P03 

Case below: 155 N.C. App. 223 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

STATE v. WORLEY 

No. 492P02 

Case below: 152 N.C. App. 719 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 
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D~SPOSIT~ON OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. YANCEY 

No. 20P03 

Case below: 155 N.C. App. 609 

Motion by Attorney General for temporary stay allowed 17 
January 2003. Petition by the Attorney General for discretionary 
review pursuant to G.S. 7A-31 denied 27 February 2003. Petition by 
the Attorney General for writ of supersedeas denied 27 February 
2003. Temporary stay dissolved 27 February 2003. 

STATE ex rel. PILARD v. BERNINGER 

No. 654P02 

Case below: 154 N.C. App. 45 

Petition by defendant (Blanca R. Berninger) for discretionary 
review pursuant to G.S. 7A-31 denied 27 February 2003. 

STATE PROPS., LLC v. RAY 

No. 98P03 

Case below: 155 N.C. App. 65 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. Motion by plaintiff to expedite deter- 
mination of petition for discretionary review dismissed 27 February 
2003. 

STEPHENSON v. BARTLETT 

NO. 94PA02-2 

Case below: Johnston County Superior Court 

Motion by plaintiffs for leave to withdraw appeal allowed 10 
January 2003. Justice Orr recused. 

SWISHER v. BOARD OF ADJUST. OF GREENSBORO 

No. 219P02 

Case below: 149 N.C. App. 234 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. Justice Edmunds recused. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

TAYLOR v. ABERNETHY 

No. 171P02 

Case below: 149 N.C. App. 263 

Petition by defendants for discrsetionary review pursuant to G.S. 
7A-31 denied 27 February 2003. Peti1;ion by plaintiff for discretionary 
review pursuant to G.S. 7A-31 denied 27 February 2003. 

TAYLOR v. STATE 

Case below: New Hanover County Superior Court 

Application by petitioner for writ of habeas corpus denied 26 
February 2003. 

TAYLOR v. THE KING GRP., INC. (INTERIM HEALTHCARE 
OF RALEIGH-DURHAM, INC.) 

No. 657P02 

Case below: 154 N.C. App. 349 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

WEBB v. WEBB 

No. 652P02 

Case below: 153 N.C. App. 813 

Petition by defendant for writ of' certiorari to review the decision 
of the North Carolina Court of Appeals denied 27 February 2003. 

WHITACRE P'SHIP v. BIOSIGNIA, INC. 

No. 617PA02 

Case below: 153 N.C. App. 608 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 allowed 27 February 2003. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

WHITAKER v. TOWN OF SCOTLAND NECK 

No. 49PA03 

Case below: 154 N.C. App. 660 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 allowed 27 February 2003. 

WHITMIRE v. COOPER 

NO. 23P02-2 

Case below: 153 N.C. App. 730 

Motion by defendants to dismiss the appeal for lack of substan- 
tial constitutional question allowed 27 February 2003. Petition by 
plaintiffs for discretionary review pursuant to G.S. 7A-31 denied 27 
February 2003. 

WRIGHT v. SMITH 

No. 374P02 

Case below: 151 N.C. App. 121 

Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 27 February 2003. 

PETITION TO REHEAR 

AUSLEY v. BISHOP 

No. 287A02 

Case below: 356 N.C. 422 

Petition by plaintiff to rehear pursuant to Rule 31 denied 27 
February 2003. Justice Edmunds recused. 
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Order Adopting Amendments to  Rules 7 and 26 of the 
Rules of Appellate Procedure 

Rule 7 (a) ( l )  is hereby amended by adding a second paragraph 
to read as follows: 

In civil cases and s ~ e c i a l  ~roceedings where there is an order 
establishing the indigencv of a ~ a r t v  entitled to amointed amellate 
counsel, the ordering of the t ranscr i~t  shall be as in criminal cases 
where there is an order establishing the indigencv of the defendant as 
set forth in Rule 7(a)(2). 

Rule 26(a)(l)  is hereby amended to read as follows: 

(1) Filing by Mail: Filing may be accomplished by mail addressed 
to the clerk, but is not timely unless the papers are received by the 
clerk within the time fixed for filing, except that motions, responses 
to petitions, and briefs shall be deemed filed on the date of mailing, . .  . .  
as evidenced by the proof of service.- 

Adopted by the Court in Conference this the 15th day of August 
2002. This amendment shall be promulgated by publication in the 
Advance Sheets of the Supreme Court and the Court of Appeals. This 
amendment shall also be published as quickly as practical on the 
North Carolina Judicial Branch of Government Internet Home Page 
(http:Nwww.nccourts.org). 

E:dmunds, J 
For the Court 

Order Adopting Amendinent to  Rule 21 of  the 
Rules of Appellate Procedure 

Rule 21(e) is hereby amended to read as follows: 

(e)  Petition for Writ in Post Conviction Matters; to  Which 
Appellate Court Addressed. Petitions for writ of certiorari to 
review orders of the trial court denying motions for appropriate relief 
upon grounds listed in G.S. 15A-14115(b) by persons who have been 
convicted of murder in the first degree and sentenced to kk-m-pw 
em+w&ew death shall be filed in the Supreme Court. In all other cases 
such petitions shall be filed in and determined by the Court of 
Appeals and the Supreme Court will not entertain petitions for cer- 
tiorari or petitions for further discretionary review in these cases. In 
the event the uetitioner unreasonablv delavs in filing the ~e t i t ion  or 
otherwise fails to comulv with a rule of urocedure. the ~e t i t ion  shall 
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be dismissed bv the Court. In the event the petition is without merit, 
it shall be denied bv the Court. 

Adopted by the Court in Conference this the 15th day of August 
2002. This amendment shall be promulgated by publication in the 
Advance Sheets of the Supreme Court and the Court of Appeals. This 
amendment shall also be published as quickly as practical on the 
North Carolina Judicial Branch of Government Internet Home Page 
(http://www.nccourts.org). 

Edmunds, J 
For the Court 

Order Adopting Technical Changes to Appendixes Regarding 
Requirement for An Index and Content of Table of 

Authorities of the Rules of Appellate Procedure 

Appendix B. Format and Style 

Indexes is hereby amended to read as follows: 

A brief or petition which is 10 pages or more in length . . 
&and all Appendixes to briefs 
(Rule 28) and Records on Appeal (Rule 9) must contain an index to 
the contents. 

Appendix E. Content of Briefs 

Table of Cases and Authorities is hereby amended to read as 
follows: 

This table should begin at the top margin of the page follow- 
ing the Index. Page references should be made to each citation of 
authority . . . . 

Adopted by the Court in Conference this the 15th day of August 
2002. This amendment shall be promulgated by publication in the 
Advance Sheets of the Supreme Court and the Court of Appeals. This 
amendment shall also be published as quickly as practical on the 
North Carolina Judicial Branch of Government Internet Home Page 
(http://www.nccourts.org). 

Edmunds, J 
For the Court 



SUPERIOR-DISTRICT COURT RULES 703 

Order Adopting Amendments to Rule 3 of the General Rules 
of  Practice for the Superior and District Courts 

Rule 3 is hereby amended to read as follows: 

An application for a continuance shall be made to the presiding 
judge of the court in which the case is calendared. 

The General Rules of Practice for the Superior and District 
Courts are amended by adding a new Rule 3.1 to read: 

RULE 3.1 GUIDELINES FOR RESOLVING SCHEDULING 
CONFLICTS 

(a) In resolving scheduling conflict!; when an attornev has conflicting 
engagements in different courts. the following priorities should ordi- 
narilv prevail: 

1. Appellate courts should prevail over trial courts. 

2. Anv of the trial court matters listed in this subdivision. regardless 
of trial division, should prevail over anv trial court matter not 
listed in this subdivision, regardless of trial division: there is no 
prioritv among the matters listed in this subdivision: 

-anv trial or hearing in a cauital case; 

-the trial in anv case designated ~ursuan t  to Rule 2.1 of these 
Rules; 

-the trial in a civil action that has been ~ e r e m ~ t o r i l v  set as the 
first case for trial at a session of su~er io r  court; 

-the trial of a criminal a s e  in superior court, when the 
defendant is in iail or when the defendant is charged with a 
Class A through E felonv and the trial is reasonablv ex~ec ted  
to last for more than one week; 

-the trial in an action or vroceeding in district court in which 
anv of the following is contested: 

-termination of uarental rights, 
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-adiudication of abuse. neglect or de~endencv or dis- 
position following adiudication, 

-interim or final eauitable distribution, 

-alimonv or post-separation support. 

3. When none of the above priorities applies, ~r ior i tv  shall be as 
follows: superior court, district court, magistrate's court. 

(b) When an attornev learns of a scheduling conflict between mat- 
ters in the same prioritv categorv. the attornev shall ~ r o m ~ t l v  give 
written notice to o ~ ~ o s i n g  counsel. the clerk of all courts and the 
a ~ o r o ~ r i a t e  iudges in all cases, stating therein the circumstances 
relevant to resolution of the conflict under these guidelines. When 
the attornev learns of the conflict before the date on which the mat- 
ters are scheduled to be heard. the amropriate judges are Senior 
Resident Superior Court Judges for matters pending in the Superior 

in the District Court Division: otherwise the a v ~ r o ~ r i a t e  iudges are 
the iudaes presiding over those matters. The amropriate iudges 
should ~ r o m ~ t l v  confer, resolve the conflict, and notifv counsel of 
the resolution. 

LC) In resolving scheduling conflicts between matters in the same 
prioritv categorv, the mesiding iudpes should give consideration to 

-the comparative age of the cases; 

-the order in which the trial dates were set bv published 
calendar, order or notice; 

-the complexitv of the cases; 

-the estimated trial time; 

-the number of attornevs and ~ a r t i e s  involved; 

-whether the trial involves a jury; 

-the difficultv or ease of rescheduling 

-the availabilitv of witnesses, es~eciallv a child witness, an 
expert witness or a witness who must travel a long distance; 

-whether the trial in one of the cases had alreadv started 
when the other was scheduled t,o begin. 

(dl Nothing in these guidelines is intended to prevent courts from 
voluntarilv vielding a favorable scheduling position, and judges of all 
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courts are urged to communicate with each other in an effort to 
lessen the i m ~ a c t  of conflicts and continuances on all courts. 

Adopted by the Court in Conference this the 15th day of August 
2002. This amendment shall be promulgated by publication in the 
Advance Sheets of the Supreme Court and the Court of Appeals. This 
amendment shall also be published as quickly as practical on the 
North Carolina Judicial Branch of Government Internet Home Page 
(http://www.nccourts.org). 

Eclmunds, J 
For the Court 

Order Adopting Amendment t o  Rules of Continuing Judicial 
Education, Adopted October 24, 1988 

Rule II(C), Requirements is hereby amended to read as 
follows: 

C. At least fifteen (15) bve+&y* of the thirty (30) hours 
required shall be continuing judicial education courses designed 
especially for judges and attended exclusively or primarily by 
judges. All Superior Court Judges are expected to attend the sched- 
uled Superior Court Judges Conferences and the programs there 
presented. All District Court Judges are expected to attend the 
scheduled District Court Judges Conferences and the programs 
there presented. 

Adopted by the Court in Conference this the 15th day of August 
2002. This amendment shall be promulgated by publication in the 
Advance Sheets of the Supreme Court and the Court of Appeals. This 
amendment shall also be published as quickly as practical on the 
North Carolina Judicial Branch of Government Internet Home Page 
(http://www.nccourts.org). 

Eclmunds, J 
Fclr the Court 



IN THE SUPREME COURT OF NORTH CAROLINA 

Order Adopting Amendments t o  the 
North Carolina Rules o f  Appellate Procedure 

Rules 26, 28, and 30 and Appendix B of the North Carolina Rules 
of Appellate Procedure are hereby amended as described below: 

Rule 26(g) is amended to read as follows: 

(g) Documents Filed wi th  Amellate Courts. 

Form of Papers+kph. Papers presented to either 
appellate court for filing shall be letter size (M 8% x 
11") with the exception of wills and exhibits. All printed 
matter must appear in at least 12-point type on unglazed 
white paper of 16-20 pound substance so as to produce a 
clear, black image, leaving a margin of approximately one 
inch on each side. The body of text shall be presented 
with double spacing between each line of text. No more 
than 27 lines of double-s~aced text mav amear on a Dage, 
even if ~ ro~or t i ona l  tme  is used. Lines of text shall be no 
wider than 6%inches. The format of all papers presented 
for filing shall follow the additional instructions found in 
the Appendixes to these Appellate Rules. The format of 
briefs shall follow the additional instructions found in 
Amellate Rule 281i). 

121 Index rewired.  All documents presented to either appel- 
late court other than records on appeal, which in this 
respect are governed by Appellate Rule 9, shall, unless 
they are less than 10 pages in length, be preceded by a 
subject index of the matter contained therein, with page 
references, and a table of authorities, i.e., cases (alpha- 
betically arranged), constitutional provisions, statutes, 
and text books cited, with references to the pages where 
they are cited. 

131 Closina. The body of the document shall at its close 
bear the printed name, post office address, and 
telephone number of counsel of record, and in addition, 
at the appropriate place, the manuscript signature of 
counsel of record. If the document has been filed 
electronically, by use of the official web site at 
www.ncatmellatecourts,orq, the manuscript signature of 
counsel of record is not required. 
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Rule 280) is amended to read as follows: 

0 )  Page Limitat ions Applicabk to Briefs Filed in the Court of 
Appeals. Each brief filed in the North Carolina Court 
of Appeals, whether filed by an appellant, appellee, or amicus curiae, 
formatted according to Rule 26 and the Appendixes to these Rules, . . 
shall pp , >  

have either a page limit or a word- 
count limit, depending on the t m e  stvle used in the brief: 

(A) T u ~ e  stule. Documents must be set in a plain roman 
stvle, although italics or boldface mav be used for 
emphasis. Case names must be italicized or under- 
lined. Documents mav be set in either ~roportionallv 
spaced or non~roportionallv spaced (monospaced) 
&p& 

(B) T u ~ e  size. 

1. Non~roportionallv spaced type !e.g.. Courier or - 
Courier New] maw not contain more than 10 char- 
acters per inch (12-point). 

2. Pro~ortionallv spaced t v ~ e  (e.2.. Times New - 
Roman). must be 14-point or larger. 

3. Documents set in Courier New 12-point twe ,  or 
Times New Roman 14-point t m e  will be deemed 
in compliance ~ 1 1 t h  these tme-size reauirements. 

121 Document lenath. 

(A) Lenath limitations o n  briefs .filed in the Court of 
Ameals .  Everv brief filed in the Court of Appeals, 
whether filed bv am appellant. appellee. or amicus 
curiae, shall be subiect to either a Dage limit or a 
word-count limit, de~ending on the t m e  stvle used in 
the brief. 

1. Paae lim,its -for briefs usina n o n ~ r o ~ o r t i o n a l  
t m e .  The Dage limit for a ~rincinal  brief that uses 
nonuroportional (e.g., Courier) t w e  is 35 pages, 
and the pane limit for a replv brief (if permitted bv 
Appellate Rule 28(h)) is 15 pages. A Dage shall 
contain no more than 27 lines of double-spaced 
text of no more than 65 characters Der line. 



708 RULES O F  APPELLATE PROCEDURE 

Covers. indexes, tables of authorities. certificates 
of service, and ap~endixes do not count toward 
these page limits. The Court mav strike or reauire 
resubmission of briefs with excessive single- 
seaced Dassaaes or footnotes that are used to cir- 
cumvent these Dage limits. 

2. Word-count l i m i t s  .for br ie fs  in vrovortional - 
tuve. A ~ r i n c i ~ a l  brief that uses ~roportional t m e  
mav contain no more than 8,750 words. and a 
r e ~ l v  brief (if ~ermit ted  bv ADDellate Rule 28/h)] 
mav contain no more than 3,750 words. Covers, 
indexes. tables of authorities. certificates of serv- 
ice. certificates of com~liance with this rule. and 
ap~endixes do not count against these word- 
count limits. Footnotes and citations in the text, 
however. do count against these word-count lim- 
its. Parties who file briefs in ~ r o ~ o r t i o n a l  t m e  
shall submit along with the brief. immediately 
before the certificate of service, a certification, 
signed bv counsel of record. or, in the case of Dar- 
ties filing briefs Dro se, bv the ~ a r t v ,  that the brief 
contains no more than the number of words 
allowed bv this rule. For Dumoses of this certifi- 
cation, counsel and ~ a r t i e s  mav relv on word 
counts reported bv word-~rocessing software. as 
long as footnotes and citations are included in 
those word counts. 

Rule 30(e)(3) is revised to read as follows: 

(3J An un~ublished decision of the North Carolina Court of 
Ameals does not constitute controlling legal authoritv. 
Accordinglv. citation of un~ublished o~ in ions  in briefs, 
memoranda, and oral arguments in the trial and apellate 
divisions is disfavored, e x c e ~ t  for the pumose of estab- 
lishing claim  reclusion. issue preclusion. or the law of 
the case. If a Dartv believes, nevertheless. that an u n ~ u b -  
lished o~ in ion  has ~recedential value to a material issue 
in the case and that there is no published o ~ i n i o n  that 
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would serve as well. the uartv mav cite the unuublished 
ouinion if that uartv serves a couv thereof on all other 
parties in the case and on the court to whom the citation 
is offered. This service m~ 
the couv of the unuublished opinion in an addendum to a 
brief or memorandum. A uartv who cites an unpublished 
ouinion for the first time at a hearing or oral argument 
must attach a couv of the unpublished ouinion relied 
uuon uursuant to the requirements of Rule 28!g] 
["Additional Authorities"]. When citing an unuublished 
opinion, a uartv must indicate the ouinion's unuublished 
status. 

Appendix B, Paragraph 2, is amended to incorporate technical 
changes as follows: 

Papers shall be prepared using at least 12-point t y p e 4  
9 p e k g  so as to produce a clear, black image. Documents 
shall be set either in nonurouortional type or in proportional tme,  
defined as follows: Nonuror~ortional tvue is defined as 
10-character-per-inch Courier lor an equivalent stvle of Pica) t m e  
that devotes eaual horizontal space to each character. 
Prouortional t w e  is defined as anv non-italic, non-scriut font, 
other than nonprouortional t w e ,  that is 14-point or larger. Under 
Appellate Rule 281i), briefs in nonuroportional type are governed 
bv a uage limit, and briefs in pro~ortional t w e  are governed bv a 
word-count limit. To allow for binding of documents, a margin of 
approximately one inch shall be left on all sides of the page. The 
formatted page should be approximately 6% inches wide and 
9 inches long. Tabs are located at the following distances from 
the left margin: Xu, I", I%", 2", 4%" (center), and 5". 

These amendments to the North Carolina Rules of Appellate 
Procedure shall be effective on the 7th day of October, 2002. 

Adopted by the Court in Conference this the 3rd day of October, 
2002. These amendments shall be promulgated by publication in the 
Advance Sheets of the Supreme Court and the Court of Appeals. 
These amendments shall also be publlished as quickly as practical on 
the North Carolina Judicial Branch of Government Internet Home 
Page (http://www.nccourts.org). 

Edmunds, J. 
For the Court 



IN THE SUPREME COURT OF NORTH CAROLINA 

Order Adopting Amendment t o  Rule 25 o f  the General Rules 
o f  Practice for the Superior and District Courts 

Rule 25 of the General Rules of Practice for the Superior and 
District Courts is hereby amended to read as follows: 

RULE 25. MOTIONS FOR APPROPRIATE RELIEF AND 
HABEAS CORPUS APPLICATIONS IN CAPITAL CASES 

When considering motions for appropriate relief and/or applica- 
tions for writs of habeas corpus in capital cases, the following proce- 
dures shall1 be followed: 

(1) All appointments of defense counsel should be made by the 
senior resident superior court judge in each district or the senior res- 
ident superior court judge's judicial designee; 

(2) All requests for experts, ex parte matters, interim attorney 
fee awards, and similar matters arising prior to the filing of a motion 
for appropriate relief should be ruled on by the senior resident supe- 
rior court judge or the senior resident superior court judge's 
designee; 

(3) All motions for appropriate relief, when filed, should be 
referred to the senior resident superior court judge or the senior res- 
ident superior court judge's designee for that judge's review and 
administrative action, including, as may be appropriate, dismissal, 
calendaring for hearing, entry of a scheduling order for subsequent 
events in the case, or other appropriate actions; and 

(4) Subsequent to direct appeal, an application for writ of habeas 
corpus shall not be used as a substitute for appeal and/or a motion for 
appropriate relief and is not available as a means of reviewing and 
correcting non-jurisdictional legal error. If the applicant has been sen- 
tenced pursuant to a final judgment issued by a competent tribunal of 
criminal jurisdiction (i.e., by a trial court having subject matter juris- 
diction to enter the sentence), the application for writ of habeas cor- 
pus shall be denied. In the event the application for writ of habeas 
corpus raises a meritorious challenge to the original jurisdiction of 
the sentencing court, and the writ is granted, the judge shall make the 
writ returnable before the senior resident superior court judge of the 
judicial district where the applicant was sentenced or the senior res- 
ident superior court judge's designee. In the event the application for 
writ of habeas corpus raises a meritorious non-jurisdictional chal- 
lenge to the applicant's conviction and sentence, the judge shall 
immediately refer the matter to the senior resident superior court 
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judge of the judicial district where the applicant was sentenced or the 
senior resident superior court judge's designee for disposition as a 
motion for appropriate relief. 

Adopted by the Court in Conference and effective this the 
19th day of December 2002. This amendment shall be promulgated by 
publication in the Advance Sheets of the Supreme Court and the 
Court of Appeals. This amendment rjhall also be published as quickly 
as practical on the North Carolina Judicial Branch of Government 
Internet Home Page (http://www.nccourts.org). 

For the Court 



IN THE SUPREME COURT OF NORTH CAROLINA 

Order Adopting Amendments t o  the Rules For Custody and 
Visitation Mediation in North Carolina 

WHEREAS, section 7A-494, 50-13.1 of the North Carolina General 
Statutes authorized the Administrative Office of the Courts to 
establish a Custody and Visitation Mediation Program to provide 
statewide and uniform services in cases involving unresolved 
issues about the custody or visitation of minor children. Further, 
the Supreme Court of North Carolina is authorized to adopt rules 
governing this procedure and to supervise its implementation and 
operation through the Administrative Office of the Courts. 

NOW, THEREFORE, the Rules for the Custody and Visitation 
Mediation Program are amended and adopted to read as attached 
hereto. 

These Rules shall be promulgated by publication in the advance 
sheets of the Supreme Court and the Court of Appeals. They shall be 
effective on the 1st day of January, 2003. 

Adopted by the Court in Conference this the 19th day of 
December, 2002. 

Butterfield, J. 
For the Court 
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Uniform Rules Regulating Mediation o f  Child Custody and 
Visitation Disputes Under the North Carolina Custody and 
Visitation Mediation Program. 

Comment: Legislation establishing a statewide Custody and 
Visi tat ion Program in North Carolina required that the 
Administrative Office of the Courts 'bromulgate rules and reg- 
ulations necessary and appropriate for the administration 
of the program" and that services provided be "uniform." G.S. 
7A-494. Uniform rules will protect families receiving such 
services, will allow meaningful statistical comparisons to be 
made, and allow both mediators and the mediation program to 
be periodically reevaluated. The Program i s  to be established in 
phases throughout North Carolina, beginning on  July 1, 1989. 

1. Goals o f  Mediation. The goals of custody and visitation dis- 
pute mediation are centered in the reduction of the stress and anxiety 
experienced by children in separation and divorce, by furnishing an 
alternative way for the parties to settle custody and visitation dis- 
putes. A trained mediator helps the parties reorganize the family, 
continue parenting their children despite separation, and begins an 
educational process which will allow parties to recognize and meet 
the needs of their children. Mediation provides a structured, confi- 
dential, nonadversarial setting which will help the parties make 
informed choices about matters involving their children, with the 
hope that such cooperative resolution will alleviate the acrimony 
between the parties, reducing attendant stress on both the parties and 
the child. A successful mediation will help the parties put a parenting 
plan in writing, will teach them to solve future problems without 
recourse to the courts, and thus reduce the stress of relitigation of 
custody and visitation disputes. 

2. Purpose o f  Program. The Custody and Visitation Mediation 
Program is to provide the services of skilled mediators to further the 
goals set out above. 

3. Definitions. 

3.01. Mediation. A process whereby a trained, neutral third 
party acts to encourage and facilitate the resolution of a dispute with- 
out prescribing what the resolution should be. 

3.02. Mediator. A trained, neutral third party who acts to 
encourage and facilitate the resolution of a dispute without prescrib- 
ing what the resolution should be. 

3.03. Parenting Agreement. A written agreement reached 
by the parties with the assistance of the mediator, which may be 
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presented to the court for approval and adoption as an order of 
the court. 

4. Administration of  Program. The Administrative Office of 
the Courts (AOC) is responsible for establishing the Program in the 
several judicial districts of the State, and is to promulgate rules and 
regulations for the administration of the program. The Director of the 
AOC shall appoint necessary staff to plan, organize, and administer 
the program on a statewide basis. The AOC is to cooperate with each 
Chief District Court Judge and other district personnel in implemen- 
tation and administration of the program. 

4.01. Employment of Mediators. Mediators are to be employed 
by the Chief District Court Judge of the judicial district, and are to be 
full or part-time employees. 

4.02. In-House Contracts Permitted. When deemed appropri- 
ate by the AOC, the Chief District Court Judge may contract for deliv- 
ery of mediation services, such contract to be approved by the 
Director. Such contracts are exempt from competitive bidding proce- 
dures under Chapter 143 of the General Statutes. 

4.03. Administration of Funds. Funds appropriated by the 
General Assembly for the establishment and maintenance of media- 
tion programs are to be administered by the AOC. 

4.04. Multi-district Programs. The AOC may authorize all or 
part of a program in one district to be operated in conjunction with 
that of another district or districts. 

4.05. Advisory Committee Established. The Director of the 
AOC shall appoint a Custody Mediation Advisory Committee of at 
least five members to advise the Custody Mediation Program. 
Members of the Committee are to receive the same per diem 
and travel expenses as members of State boards and commissions 
generally. 

5. Local District Programs. Each local district program is 
to consist of a qualified mediator, or mediators, and such clerical 
staff as the AOC in consultation with t,he local program deems 
necessary. 

6. Qualifications of  Mediators. A person desiring to furnish 
mediation services must demonstrate that he or she: 

1) Has at least a master's degree in psychology, social work, 
family counseling, or a comparable human relations disci- 
pline; and 
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2) Has completed at least 40 hours of training in mediation tech- 
niques by an instructor deemled qualified by the AOC; and 

3) Has had professional trainin{; and experience relating to child 
development, family dynamics, or comparable areas; and 

4) Meets such other criteria as specified by the AOC. 

6.01. Initial Training Period. .A person just beginning to furnish 
mediation services in the North Carolina Custody and Visitation 
Mediation Program shall satisfy the following requirements during an 
initial training period of 18-24 mont,hs following employment, unless 
some or all of the requirements are waived by the Director of the AOC 
or his designee: 

Level I: 

A. 18 Hours of Court Observations 

(Note: Suggest that B and C occur prior to D) 

B. 18 Hours of Custody Mediation Observation 

C. 40 Hours of Divorce Mediation Training 

D. 24 Hours of Co-Mediation 

(Note: E and F begin simultaneously) 

E. Minimum of 2 consecutive ~weekslmaximum of 4 consecutive 
weeks of internship in one district 

F. 150 Mediation Sessions 

G. MeetingsIAdditional Training: (As designated by the AOC) 

Regional Meetings 

Annual Training Meeting(s:) 

Trainee Progression Meetings 

Level 11: 

A. 18 Hours of Co-Mediation (Note: To Be Completed Within 1st 
Quarter of Level 11) 

B. 150 Mediation Sessions 

C. MeetingsIAdditional Training: (As designated by the AOC) 

Regional Meetings 

Annual Training Meeting(s) 

Trainee Progression Meetings 
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Documentation is to be provided to the Chief District Court 
Judge and the AOC at the conclusion of each level of the Training 
Progression. (See Appendix B, Mediator Training Progression.) 

6.02. Continuing Education. A mediator is to keep abreast of 
developments in the field through such professional journals and bul- 
letins as are available; further, a mediator is to participate in at least 
20 hours of continuing education each two years, in a program 
approved by the Director of the AOC or his designee. A mediator 
should also regularly participate as a co-mediator, preferably with 
mediators outside the mediator's judicial district. 

6.03. Continuing Evaluation. The performance of a mediator 
should be regularly evaluated by the AOC. Results of such mediation 
performance evaluation will be shared with the Chief District Court 
Judge. Methods of evaluation may include: 

Observation through a one-way mirror; 

Videotaped sessions (with permission of the parties); 

Audio tape-recorded sessions (with permission of the parties); 

Co-mediations of the mediator and the evaluator; 

Review of written agreements for completeness and specificity. 

6.04. Mediator Ethics. See Appendix B, Standards of Practice 
for Mediators in the North Carolina Mandatory Custody Mediation 
Program. 

7.01. Referral to Mediation (Cha~ter 50 cases). All actions 
involving unresolved issues as to the custody or visitation of a minor 
child shall be ordered to mediation on such issues prior to the trial of 
the matter, unless the court waives mediation. Such actions include 
an action for custody or visitation in which no order has been previ- 
ously entered, motions to modify orders previously entered, and 
actions to enforce custody and visitation orders. This mandatory 
referral procedure does not limit the right of the court to enter tem- 
porary and ex parte orders under the applicable statutory provisions, 
or to immediately enforce existing orders. The order of referral shall 
advise the parties that a show cause order may be issued, or other 
sanctions imposed, if they fail to appear at the orientation session, or 
the first mediation session. (See Appendix B, Brochure and form 
AOC-CV-632, Motion and Order to waive Custody Mediation.) 

Comment: I n  the opinion of the Advisory Committee, the 
mandatory provisions of G.S. 50-13.1 (b), the statutory au- 
thority for this section, apply only to actions brought under the 
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provisions of Chapter 50 of the General Statutes. Actions inst i -  
tuted under the provisions of the Juvenile Code, as found in 
Chapter 7B of the General Slatutes, often include issues of 
placement and visitation at the dispositional stage; such issues 
may ,  in appropriate cases, be referred for mediation by a dis- 
trict court judge pursuant to rule 7.02. Actions brought under 
the provisions of Chapter 50R cf the General Statutes (Domestic 
Violence) are often inappropriate for mediation because they 
necessarily irzvolve allegations of spousal abuse. If, however, the 
court f inds the custody or visltation aspect of a domestic vio- 
lence case to be appropriate for mediation, due consideration 
should be given to safety i s s u m  in the case. (See Appendix B, 
Domestic Violence Policy.) 

7.02. Referral of Placement Issues in Juvenile cases. In a 
judicial district in which the custodv mediation Drogram is in 
o~era t ion ,  cases in which juvenile(s1 have been adiudicated to  
be abused, neglected, de~endent .  delinauent or undisci~lined, 
mav be referred to the Droaram for mediation of anv d i s ~ u t e  
over   la cement of the iuvenile(s1, ~rovided the Chief District 
Court Judge in the district has determined that such referrals 
are a ~ ~ r o ~ r i a t e  and that available resources allow mediation 
of such cases. The Chief District Court Judge shall regularlv 
monitor the number of cases referred to the program to  ensure 
that resources allow continued referral of such cases. 

In Districts where the Chief Judge has authorized referrals 
of such cases to  mediation. a referral mav be made uDon the 
motion of the Court or uDon the motion of anv Darty. In the 
discretion of the Presiding Judg,e, an order of referral to  medi- 
ation mav be made. The Order of referral should identify the 
persons who are to  ~ a r t i c i ~ a t e  in the mediation and shall des- 
ignate the Dersons who are enttitled to receive a c o ~ v  of any 
agreement that is reached. 

If an agreement is reached in mediation regarding the 
placement of the iuvenile(s) in auestion. the mediator shall 
assist the ~ a r t i c i ~ a n t s  in reducing the agreement to  writing 
and shall ensure that each ~ a r t i c i ~ a n t  understands the written 
document. The mediator shall encourage each ~ a r t i c i ~ a n t  to  
review the agreement with their attornev ~ r i o r  to  signing the 
same and shall afford them a reasonable o ~ ~ o r t u n i t v  to  do so. 
After the agreement is signed bv all ~articipants.  the mediator 
shall ~ r o m ~ t l v  furnish a CODY to  each Dartq attorney! and Der- 
sons designated in the referral order for review ~ r i o r  to  the 
dis~ositional hearing. After a hearing a t  which all ~ a r t i e s  have 
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a right to be heard. the court mas incor~orate the terms of 
said agreement in its dis~ositional order. ~rovided it finds the 
same to be in the best interests of the .iuvenile(s). 

8. Waiver of Mediation. On its own motion, or that of either 
party, the court may waive the setting of a contested custody or visi- 
tation matter for mediation. Good cause includes, but is not limited 
to, a showing of undue hardship to a party, an agreement between the 
parties for private mediation, allegations of abuse or neglect of the 
minor child, allegations of alcoholism, drug abuse, or spouse abuse, 
or allegations of severe psychological, psychiatric, or emotional prob- 
lems. Where a party resides more than 50 miles from court, such dis- 
tance shall be considered good cause. (See Appendix B, AOC-CV-632 
Motion and Order to Waive Custody Mediation.) 

9. Orientation. Prior to mediation, an orientation session shall 
be held at which the goals and procedures of the mediation process 
shall be explained to the parties to reduce apprehension and avoid- 
ance of the process. An intake form shall be completed. (See 
Appendix B, Sample Mediation Intake Form.) The parties shall be 
advised that if they fail to appear for the initial mediation session, an 
order to show cause might be issued and the non-appearing party 
could be found in contempt of the court. 

10. Attendance at Mediation Sessions. The mediation process 
shall consist of no more than three sessions, each of which shall not 
exceed two hours in length. A party must attend the orientation and 
first mediation session before deciding to withdraw from the process. 
The number of sessions may be extended by agreement of the parties 
with the permission of the Chief District Court Judge. 

11. Neutral Stance of Mediator. While a mediator is to be a 
neutral in promoting an agreement between the parties, the mediator 
is to be aware of the best interests of the children involved in the 
case. During the mediation process, the mediator is to help the 
parties avoid agreements which do not promote the best interests of 
the child. 

12. The Mediation Process. The mediator should assist the par- 
ties in focusing on the needs of their child, the need to reorganize the 
family and use its strengths, the need to maintain continuity of rela- 
tionships and stability in the child's life, and the options available to 
the parties which would accomplish those goals. The mediator should 
help the parties select from the range of options those which are 
sound and workable, in an effort to reach an agreement which will 
reduce the conflict in the family, benefiting both the parties and child. 
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12.01. Authority of Mediator. The mediator shall be in control 
at all times of the mediation process and the procedures to be fol- 
lowed in the mediation. The mediator may suspend the mediation 
session if it becomes unsafe for any of the participants, including 
the mediator. 

12.02. Location. The mediation proceeding shall be held in a 
private and safe location. 

12.03. Confidentiality. The mediation proceeding shall be 
confidential. Neither the mediator nor any party or other person 
involved in mediation sessions shall be competent to testify as to 
communications made during or in furtherance of such mediation 
sessions; provided, there is no privilege as to communications 
made in furtherance of a crime or fraud. An individual shall not, 
however, obtain thereby immunity from prosecution for criminal con- 
duct or be excused from the reporting requirement of G.S. 7A-543 or 
G.S. 108A-102. 

12.04. Parenting Plan. A detailed and clearly written parenting 
agreement, or parenting plan, is the desired end-product of the medi- 
ation process. (See Appendix B, Sample Parenting Agreement). The 
parenting plan may include a designation of the party having legal or 
physical custody, and what duties and responsibilities such designa- 
tion includes. The plan should also include a complete schedule of 
the child's time with each party, including holidays, vacation time, 
and special events. Arrangements may be made for special day obser- 
vance, such as birthdays. The need of the child to maintain relation- 
ships with persons with whom the child has a substantial relationship 
may be addressed. 

The mediator should help the parties reduce their agreement to 
writing and ensure that each parLy understands the written docu- 
ment. Before the parties sign the proposed agreement, the mediator 
shall mail a copy of the proposed agreement to parties and counsel, 
encourage each parties to have their attorneys review the agreement 
with them prior to their signing the plan, and afford them a reason- 
able opportunity to do so. The med~ator shall promptly submit the ini- 
tial signed agreement, or any signed modification agreement to the 
court. An Order Approving Parenting Agreement (Appendix B, 
AOC-CV-631) is to be attached for the judge's signature. Signed copies 
will be provided to both parties and their attorneys. Some of the 
procedures set forth in this rule mav not be a ~ ~ l i c a b l e  to medi- 
ation of   la cement issues in Juvenile cases. Refer to rule 
7.02 for vrocedures in mediation of vlacement issues in 
Juvenile cases. 
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12.05. Plan Incorporated in Court Order. Where an initial 
signed agreement or a signed modification of that agreement is sub- 
mitted to the court, it shall be incorporated in a court order unless the 
court finds good reason not to do so. (See Appendix B, AOC-CV-631, 
Order Approving Parenting Agreement.) When incorporated, the 
agreement is enforceable as is any other court order. Even though 
designated "parenting agreement," or some similar name, the incor- 
porated agreement shall be considered a custody order or child cus- 
tody determination within the meaning of Chapter 50A of the General 
Statutes, G.S. 14-320.1, G.S. 110-139.1, or other places where those 
terms appear. Some of the procedures set forth in this rule mav 
not be a ~ ~ l i c a b l e  to mediation of placement issues in Juvenile 
cases. Refer to rule 7.02 for ~rocedures in mediation of   lace- 
ment issues in Juvenile cases. 

12.06. Termination of Mediation. After the parties have 
attended at least the orientation and first mediation session, either or 
both of the parties may decide not to participate further in the medi- 
ation process, and the mediator shall report to the court that no 
agreement was reached. 

Either party may move to have the mediation proceedings dis- 
missed and the action heard in court due to the mediator's bias, 
undue familiarity with a party, or other prejudicial ground. Further, if 
the mediator determines that the case is not suitable for mediation 
due to a power imbalance between the parties, the presence of child 
abuse or neglect, or other reason, the mediator may report to the 
court that the case was not resolved. (See Appendix B, AOC-CV-914M, 
Order to Calendar Custody or Visitation Dispute.) 

Where an agreement is not reached, the custody mediation office 
may make available information on community resources for families 
and children involved in a family reorganization. 

12.07. Return to Mediation. The mediator shall explain to the 
parties that the needs of their children change over time, and encour- 
age them to return to mediation if they are unable to resolve any 
problems caused by that factor, or other changes in circumstances. 
(See Appendix B, Motion and Order to Return to Custody Mediation, 
AOC-CV-634.) 

12.08. Other Participants. With the consent of all parties, the 
mediator may speak with the child, in an effort to assist the parties to 
assess the needs and interests of the child. Refer to rule 7.02 for 
special rules regarding participants in mediation of placement 
issues in Juvenile cases. 
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12.09. Caucus with Parties. Although it is generally desirable 
for the mediator to talk with the parties together, if there is no objec- 
tion by either party, the mediator may caucus with each party. 

12.10. Evaluation of Program. The Administrative Office of the 
Courts shall evaluate the program from time to time, and shall pre- 
pare a summary of the program activities to be included in the North 
Carolina Courts Annual Report of the Administrative Office of the 
Courts. 

Comment: I n  addi t ion to evaluation of the statistics compiled 
and submitted by the various programs (See Appendix  B, 
AOC-A-SlOM, Custody Mediation Monthly Report), user  satis- 
faction migh t  be monitored by the use  of exi t  interviews, and 
follow-up questionnaires and telephone interviews in a s a m -  
pling of cases at some t i m e  afi'er the completion of the process. 

12.11. Complaint Procedure. The written orientation materials 
provided to the parties shall advise them how a complaint about the 
mediator, or mediation process, cam be filed with the Chief District 
Court Judge of the judicial district. (See Appendix B, Brochure.) 



IN THE SUPREME COURT OF NORTH CAROLINA 

Order Adopting Amendments t o  the Rules For Court-Ordered 
Arbitration in North Carolina 

WHEREAS, section 7A-37.1 of the North Carolina General 
Statutes authorized statewide court-ordered, nonbinding arbitration 
in certain civil actions, and further authorized the Supreme Court of 
North Carolina to adopt rules governing this procedure and to super- 
vise its implementation and operation through the Administrative 
Office of the Courts. 

NOW, THEREFORE, the Rules for Court-Ordered Arbitration are 
amended and adopted to read as attached hereto. 

These Rules shall be promulgated by publication in the advance 
sheets of the Supreme Court and the Court of Appeals. They shall be 
effective on the 1st day of January, 2003. 

Adopted by the Court in Conference this the 19th day of 
December, 2002. 

Butterfield, J. 
For the Court 
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RULES FOR COURT-ORDERED ARBITRATION IN NORTH 
CAROLINA 

RULE 1. ACTIONS SUBJECT TO ARBITRATION 

(a) By Order o f  the Court. 

( I )  District Court. All civil actions filed in the District 
Court Division are subject to court-ordered arbitration 
under these rules, except actions: 

(i) Which are assigned to a magistrate, provided that 
appeals from judgments of magistrates are subject 
to court-ordered arbitration under these rules 
except appeals from summary ejectment actions 
and actions in which the sole claim is an action on 
an account; 

(ii) In which class certification is sought; 

(iii) In which a request has been made for a prelimi- 
nary injunction c r  a temporary restraining order; 

(iv) Involving family law matters including claims filed 
under N.C.Gen. Stat. chapters 50, 50A, 50B, 51, 52, 
52B and 52C; 

(v) Involving title to real estate; 

(vi) Which are specia.1 proceedings; or 

(vii) In which the sole claim is an action on an account. 

(2) Superior Court. The Senior Resident Superior Court 
Judge may order any civil Superior Court action to 
arbitration, where the amount in controversy does not 
exceed $15,000, under these rules after the Court con- 
fers with the parties at a scheduling conference. The 
judge shall enter a written order, which finds that the 
action is appropria1,e for arbitration and that the 
amount in contr~vers~y does not exceed $15,000. 

(b) Arbitration by Agreement. 

(1)  District Court. The parties in any other civil action 
pending in the District Court Division may, upon joint 
written motion, request to submit the action to arbitra- 
tion under these rules. The Court may approve the 
motion if it finds that arbitration under these rules is 
appropriate, and the amount in controversy does not 
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exceed $15,000. The consent of the parties shall not be 
presumed, but shall be stated by the parties expressly 
in writing. 

Superior Court. The parties in any civil action pend- 
ing in the Superior Court Division where the amount in 
controversy does not exceed $15,000 may, upon joint 
written motion, request to submit the action to arbitra- 
tion under these rules. The Court may approve the 
motion if it finds that arbitration under these rules is 
appropriate, and the amount in controversy does not 
exceed $15,000. The consent of the parties shall not be 
presumed, but shall be stated by the parties expressly 
in writing. 

(c) Exemption and Withdrawal From Arbitration. The 
Court may exempt or withdraw any action from arbitration on its own 
motion, or on motion of a party, made not less than 10 days before the 
arbitration hearing and a showing that: (i) the action is excepted from 
arbitration under Arb.Rule l(a)(l) or (ii) there is a compelling reason 
to do so. 

Administrative History 

Pilot Rule Adopted: 28 August 1986. 
Pilot Rule Amended: 4 March 1987. 
Permanent Rule Adopted: 14 September 1989. 
Amended: 8 March 1990-(a) and (d). 
Amended: 1 January 2003-(a) through (d). 

Comment 

The purpose of these rules is to create an efficient, economical 
alternative to traditional litigation for prompt resolution of disputes 
in District Court. Subject to the opt-in of Superior Court cases under 
Arb.Rule l(b), the rules provide for court-ordered arbitration of 
District Court actions because District Court actions are typically 
suitable for consideration in the manner provided in these rules and 
Superior Court actions are covered by another dispute resolution pro- 
gram. The $15,000 jurisdictional limit by statute and Arb.Rule 1 
applies only to the claim(s) actually asserted, even though the 
claim(s) is or are based on a statute providing for multiple damages, 
e.g. N.C.Gen.Stat. $9 1-538, 75-16. An arbitrator may award damages 
in any amount which a party is entitled to recover. These rules do not 
affect the jurisdiction or functions of the magistrates where they have 
been assigned such jurisdiction. Counsel are expected to value their 
cases reasonably without Court involvement. 
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"Family law matters" in Arb.Rule l(a)(l)(iv) includes all family 
law cases such as divorce, guardianship, adoptions, juvenile matters, 
child support, custody, and visitation. "Summary ejectments" and 
"special proceedings", referred to in Arb.Rule l(a)(vi), are actions so 
designated by the General Statutes. 

RULE 2. ARBITRATORS 

(a) Selection. 

(1) The Court shall approve and maintain a list of qualified 
arbitrators, which sha.11 be a public record. The parties 
may stipulate to an arbitrator on the Court's list within 
the first 20 days after the 60-day period fixed in 
Arb.Rule 8(b). If there is no stipulation, the Court shall 
appoint an arbitrator from the list and notify the parties 
of the arbitrator selected. 

(2 )  Parties may choose :in arbitrator who is not on the 
Court's list provided the arbitrator consents, the Court 
approves the choice, and the arbitrator otherwise 
meets all the requirements of Arb.Rule 2 with the 
exception of the requirement to complete the arbitra- 
tor training as prescribed by the Administrative Office 
of the Courts. The stipulation of agreement on an arbi- 
trator, the arbitrator's consent, and the court order 
approving such stipulation shall be filed within the 
same 20-day period for choosing an arbitrator on the 
Court's list. 

(b) Eligibility. An arbitrator shall be a member in good stand- 
ing of the North Carolina State Bar and have been licensed to practice 
law for five years. The arbitrator sh~all have been admitted in North 
Carolina for at least the last two years of the five-year period. 
Admission outside North Carolina may be considered for the balance 
of the five-year period, so long as the arbitrator was admitted as a 
duly licensed member of the bar of a state(s) or a territory(ies) of the 
United States or the District of Columbia. In addition, an arbitrator 
shall complete the arbitrator training course prescribed by the 
Administrative Office of the Courts and be approved by the Chief 
District Court Judge for such service. Arbitrators so approved shall 
serve at the pleasure of the appointing Court. 

(c)  Fees and Expenses. Arbit,rators shall be paid a $75 fee by 
the Court for each arbitration hearing when they file their awards 
with the Court. An arbitrator may be reimbursed for expenses actu- 
ally and necessarily incurred in connection with an arbitration hear- 
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ing and paid a reasonable fee not exceeding $75 for work on a case 
not resulting in a hearing upon the arbitrator's written application to 
and approval by the Chief Judge of the District Court. 

(d) Oath of Office. Arbitrators shall take an oath or affirmation 
similar to that prescribed in N.C.Gen.Stat. 3 11-11, in a form approved 
by the Administrative Office of the Courts, before conducting any 
hearings. 

( e )  Arbitrator Ethics; Disqualification. Arbitrators shall 
comply with the Canons of Ethics for Arbitrators promulgated by the 
Supreme Court of North Carolina. Arbitrators shall be disqualified 
and must recuse themselves in accordance with the Canons. 

(f) Replacement of Arbitrator. If an arbitrator is disqualified, 
recused, unable, or unwilling to serve, a replacement shall be 
appointed by the Court from the list of arbitrators. 

Administrative History 

Pilot Rule Adopted: 28 August 1986. 
Pilot Rule Amended: 4 March 1987. 
Permanent Rule Adopted: 14 September 1989. 
Amended: 8 March 1990-(a) and (b). 
Amended: 1 August 1995-(b). 
Amended: 1 January 2003-(a), (b), (c), (e), and (f). 

Comment 

Under Arb.Rule 2(a) the parties have a right to choose one arbi- 
trator from the list if they wish to do so, but they have the burden of 
taking the initiative i f  they want to make the selection, and they 
must do it promptly. 

When assigning arbitrators to serve in cases, the Court is encour- 
aged to regularly use all arbitrators on the Court's list as established 
in Arb.Rule 2(a). 

The parties in a particular case may choose a person to be an 
arbitrator who is not on the list required by Arb.Rule 2(a)(l), pro- 
vided that person consents, the choice is approved by the Chief 
District Court Judge, and the person otherwise meets the require- 
ments of Arb.Rule 2. The stipulation of agreement on an arbitrator, 
the arbitrator's consent, and the order approving such stipulation and 
consent must be filed within the 20-day period mentioned in Arb.Rule 
2(a>(l>. 

Under Arb.Rule 2(c) filing of the award is the final act at which 
payment should be made, closing the matter for the arbitrator. The 
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arbitrator should make the award when the hearing is concluded. 
Hearings must be brief and expedited so that an arbitrator can hear at 
least three per day. See Arb.Rule 3(n). 

Payments and expense reimbursements authorized by Arb.Rule 
2(c) are made subject to Court appiroval to insure conservation and 
judicial monitoring of the use of funds available for the program. 

RULE 3. ARBITRATION HEARINGS 

(a) Hearing Scheduled by the Court. Arbitration hearings 
shall be scheduled by the Court and held in a courtroom, if available, 
or in any other public room suitable for conducting judicial proceed- 
ings and shall be open to the public. 

(b) Prehearing Exchange of Information. At least 10 days 
before the date set for the hearing, the parties shall exchange: 

(1) Lists of witnesses they expect to testify; 

(2) Copies of documents or exhibits they expect to offer in 
evidence; and 

(3) A brief statement of the issues and their contentions. 

Parties may agree in writing to rely on stipulations andlor 
statements, sworn or unsworn, rather than a formal presentation of 
witnesses and documents, for all or part of the hearing. Failure to 
comply with Arb.Rule 3(b) may be cause for sanctions under 
Arb.Rule 3(1). Each party shall bring to the hearing and provide to the 
arbitrator a copy of these materials. 'These materials shall not be filed 
with the Court or included in the case file. 

(c)  Exchanged Documents Considered Authenticated. Any 
document exchanged may be received in the hearing as evidence 
without further authentication; however, the party against whom it is 
offered may subpoena and examine as an adverse witness anyone 
who is the author, custodian, or a witness through whom the docu- 
ment might otherwise have been introduced. Documents not so 
exchanged may not be received if to do so would, in the arbitrator's 
opinion, constitute unfair, prejudiciad surprise. 

(d) Copies o f  Exhibits Admissible. Copies of exchanged doc- 
uments or exhibits are admissible in arbitration hearings. 

(e )  Witnesses. Witnesses may be compelled to testify under 
oath or affirmation and produce evidence by the same authority and 
to the same extent as if the hearing were a trial. The arbitrator is 
empowered and authorized to administer oaths and affirmations in 
arbitration hearings. 
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(f) Subpoenas. N.C.R.Civ.P. 45 shall apply to subpoenas for 
attendance of witnesses and production of documentary evidence at 
an arbitration hearing under these rules. 

(g) Authority of Arbitrator to Govern Hearings. Arbitrators 
shall have the authority of a trial judge to govern the conduct of hear- 
ings, except for the power to punish for contempt. The arbitrator 
shall refer all contempt matters to the Court. 

(h) Law of Evidence Used as Guide. The law of evidence does 
not apply, except as to privilege, in an arbitration hearing but shall be 
considered as a guide toward full and fair development of the facts. 
The arbitrator shall consider all evidence presented and give it the 
weight and effect the arbitrator determines appropriate. 

( i )  No Ex Parte Communications With Arbitrator. No ex 
parte communications between parties or their counsel and arbitra- 
tors are permitted. 

(j) Failure to Appear; Defaults; Rehearing. If a party who 
has been notified of the date, time and place of the hearing fails to 
appear without good cause therefor, the hearing may proceed and an 
award may be made by the arbitrator against the absent party upon 
the evidence offered by the parties present, but not by default for fail- 
ure to appear or by dismissing the case. If a party is in default for any 
other reason but no judgment has been entered upon the default pur- 
suant to N.C.R.Civ.P. 55(b) before the hearing, the arbitrator may hear 
evidence and may issue an award against the party in default. The 
Court may order a rehearing of any case in which an award was made 
against a party who failed to obtain a continuance of a hearing and 
failed to appear for reasons beyond the party's control. Such motion 
for rehearing shall be filed with the Court within the time allowed for 
demanding trial de novo stated in Arb.Rule 5(a). 

(k) No Record of Hearing Made. No official transcript of an 
arbitration hearing shall be made. The arbitrator may permit any 
party to record the arbitration hearing in any manner that does not 
interfere with the proceeding. 

(1) Sanctions. Any party failing to attend an arbitration pro- 
ceeding shall be subject to sanctions by the Court on motion of a 
party, report of the arbitrator, or by the Court on its own motion. 
These sanctions may include those provided in N.C.R.Civ.P. 11, 
37(b)(2)(A)-37(b)(2)(D) and N.C.Gen.Stat. § 6-2 1.5. 

(m) Proceedings in Forma Pauperis. The right to proceed in 
forma pauperis is not affected by these rules. 
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(n) Limits o f  Hearings. Arbitration hearings shall be limited to 
one hour unless the arbitrator determines at the hearing that more 
time is necessary to ensure fairness and justice to the parties. 

(1) A written application for a substantial enlargement of 
time for a hearing must be filed with the Court and the 
arbitrator, if appointed, and must be served on opposing 
parties at the earliest practicable time, and no later than 
the date for prehearing exchange of information under 
Arb.Rule 3(b). The Court will rule on these applications 
after consulting the arbitrator if appointed. 

(2) An arbitrator is not required to receive repetitive or 
cumulative evidence. 

(0) Hearing Concluded. The arbitrator shall declare the hear- 
ing concluded when all the evidence is in and any arguments the arbi- 
trator permits have been completed. In exceptional cases, the arbi- 
trator has discretion to receive post-hearing briefs, but not evidence, 
if submitted within three days after the hearing has been concluded. 

(p) Parties Must Be Present a t  Hearings; Representation. 
All parties shall be present at hearings in person or through counsel. 
Parties may appear pro se as permitted by law. 

(q) Motions. Designation of an action for arbitration does not 
affect a party's right to file any motion with the Court. 

(1) The Court, in its discretion, may consider and determine 
any motion at any time. It may defer consideration of 
issues raised by motion to the arbitrator for determina- 
tion in the award. Parties shall state their contentions 
regarding pending motions referred to the arbitrator in 
the exchange of information required by Arb.Rule 3(b). 

(2) Pendency of a motion shall not be cause for delaying an 
arbitration hearing unless the Court so orders. 

Administrative History 

Pilot Rule Adopted: 28 August 1986. 
Pilot Rule Amended: 4 March 1987. 
Permanent Rule Adopted: 14 September 1989. 
Amended: 8 March 1990-(b), a), (o), and (q). 
Amended: 1 January 2003-(a), (b), (g), 61, (11, (n), (01, (PI, and (q). 

Comment 

Good faith compliance with Arl,.Rule 3(b) is required by profes- 
sional courtesy and fairness as well as the spirit of these rules. 
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Failure to comply with Arb.Rule 3(b) may justify a sanction of limit- 
ing of evidence otherwise admissible under Arb.Rules 3(c)-3(f) and 
3(g). 

Arb.Rule 3(d) contemplates that the arbitrator shall return all evi- 
dence submitted when the hearing is concluded and the award has 
been made. Original documents and exhibits should not be marked in 
any way to identify them with the arbitration, to avoid possible prej- 
udice in any future trial. 

The purpose of Arb.Rule 3(n) is to ensure that hearings are lim- 
ited and expedited. Failure to limit and expedite the hearings defeats 
the purpose of these rules. In this connection, note the option in 
Arb.Rule 3(b) for use of prehearing stipulations and/or sworn or 
unsworn statements to meet time limits. 

Under Arb.Rule 3(0) the declaration that the hearing is concluded 
by the arbitrator formally marks the end of the hearing. Note 
Arb.Rule 4(a), which requires the arbitrator to file the award within 
three days after the hearing is concluded or post-hearing briefs are 
received. The usual practice should be a statement of the award at the 
close of the hearing, without submission of briefs. In the unusual case 
where an arbitrator is willing to receive post-hearing briefs, the arbi- 
trator should specify the points to be addressed promptly and suc- 
cinctly. Time limits in these rules are governed by N.C.R. Civ. P. 6 and 
N.C.Gen.Stat. 5 s  103-4, 103-5. 

Arb.Rule 3(p) requires that all parties be present in person or 
through counsel. The presence of the parties or their counsel is nec- 
essary for presentation of the case to the arbitrator. Rule 3(p) does 
not require that a party or any representative of a party have author- 
ity to make binding decisions on the party's behalf in the matters in 
controversy. 

The rules do not establish a separate standard for pro se repre- 
sentation in court-ordered arbitrations. Instead, pro se representation 
in court-ordered arbitrations is governed by applicable principles of 
North Carolina law in that area. See Arb.Rule 3(p). Conformance of 
practice in court-ordered arbitrations with the applicable law, what- 
ever it may provide, is ensured by providing that pro se representa- 
tion be "as permitted by law." 

Under Arb.Rule 3(q)(l), the Court will rule on prehearing motions 
which dispose of all or part of the case on the pleadings, or which 
relate to procedural management of the case. The Court will normally 
defer to the arbitrator's consideration motions addressed to the 
merits of a claim requiring a hearing, the taking of evidence, or exam- 
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ination of records and documents other than the pleadings and 
motion papers, except in cases in which an N.C.R.Civ.P. 12(b) motion 
is filed in lieu of a responsive pleading. 

RULE 4. THE AWARD 

(a) Filing the Award. The award shall be in writing, signed by 
the arbitrator and filed with the clerk within three days after the hear- 
ing is concluded or the receipt of post-hearing briefs, whichever is 
later. 

(b) Findings; Conclusions; Opinions. No findings of fact and 
conclusions of law or opinions supporting an award are required. 

(c) Scope of Award. The award must resolve all issues raised 
by the pleadings, may be in any amount supported by the evidence, 
shall include interest as provided by law, and may include attorney's 
fees as allowed by law. 

(d) Copies of Award to Parties. The arbitrator shall deliver a 
copy of the award to all of the parties or their counsel at the conclu- 
sion of the hearing or the Court shall serve the award after filing. A 
record shall be made by the arbitrator or the Court of the date and 
manner of service. 

Administrative History 

Pilot Rule Adopted: 28 August 1986 
Pilot Rule Amended: 4 March 1987. 
Permanent Rule Adopted: 14 September 1989. 
Amended: 1 January 2003-(a), (c), and (d). 

Comment 

Ordinarily, the arbitrator should issue the award at the conclu- 
sion of the hearing. See Arb.Rule 4(a). If the arbitrator wants post- 
hearing briefs, the arbitrator must receive them within three days, 
consider them, and file the award within three days thereafter. See 
Arb.Rule 3(0) and its Comment. If the arbitrator deems it appropriate, 
the arbitrator may explain orally the basis of the award. 

RULE 5. TRIAL DE NOVO 

(a) Trial De Novo as o f  Right. Any party not in default for a 
reason subjecting that party to judgment by default who is dissatis- 
fied with an arbitrator's award may have a trial de novo as of right 
upon filing a written demand for trial de novo with the Court, and 
service of the demand on all parties, on an approved form within 30 
days after the arbitrator's award has been served, or within 10 days 
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after an adverse determination of an Arb.Rule 3Q) motion to rehear. 
Demand for jury trial pursuant to N.C.R.Civ.P. 38(b) does not preserve 
the right to a trial de novo. A demand by any party for a trial de novo 
in accordance with this section is sufficient to preserve the right of 
all other parties to a trial de novo. Any trial de novo pursuant to this 
section shall include all claims in the action. 

(b) Filing Fee. The first party filing a demand for trial de novo 
shall pay a filing fee equivalent to the arbitrator's compensa- 
tion, which shall be held by the Court until the case is terminated. 
The fee shall be returned to the demanding party only upon written 
order of the trial judge finding that the position of the demanding 
party has been improved over the arbitrator's award. Otherwise, the 
filing fee shall be deposited into the Judicial Department's General 
Fund. 

(c)  No Reference t o  Arbitration in Presence o f  Jury. A trial 
de novo shall be conducted as if there had been no arbitration pro- 
ceeding. No reference may be made to prior arbitration proceedings 
in the presence of a jury without consent of all parties to the arbitra- 
tion and the Court's approval. 

(d) No Evidence o f  Arbitration Admissible. No evidence 
that there have been arbitration proceedings or of statements made 
and conduct occurring in arbitration proceedings may be admitted in 
a trial de novo, or in any subsequent proceeding involving any of the 
issues in or parties to the arbitration, without the consent of all par- 
ties to the arbitration and the Court's approval. 

(e )  Arbitrator Not t o  Be Called as  Witness. An arbitrator 
may not be deposed or called as a witness to testify concerning any- 
thing said or done in an arbitration proceeding in a trial de novo or 
any subsequent civil or administrative proceeding involving any of 
the issues in or parties to the arbitration. The arbitrator's notes are 
privileged and not subject to discovery. 

(f) Judicial Immunity. The arbitrator shall have judicial immu- 
nity to the same extent as a trial judge with respect to the arbitrator's 
actions in the arbitration proceeding. 

Administrative History 

Pilot Rule Adopted: 28 August 1986. 
Pilot Rule Amended: 4 March 1987. 
Permanent Rule Adopted: 14 September 1989. 
Amended: 8 March 1990-(a), (b), (e), and (f). 
Amended: 1 January 2003 (a), (b), (c), and (d). 
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RULE 6. THE COURT'S JUDGMENT 

(a) Termination of Action Before Judgment. Dismissals or a 
consent judgment may be filed at any time before entry of judgment 
on an award. 

(b) Judgment Entered on  Award. If the case is not terminated 
by dismissal or consent judgment, and no party files a demand for 
trial de novo within 30 days after the award is served, the clerk or the 
Court shall enter judgment on the award, which shall have the same 
effect as a consent judgment in the action. A copy of the judgment 
shall be served on all parties or their counsel. 

Administrative History 

Pilot Rule Adopted: 28 August 1986. 
Pilot Rule Amended: 4 March 1987. 
Permanent Rule Adopted: 14 September 1989. 
Amended: 8 March 1990-(b). 
Amended: 1 January 2003-(a) and (b). 

Comment 

A judgment entered on the arbitrator's award is not appealable 
because there is no record for review by an appellate court. A trial de 
novo is not an "appeal," in the sense of an appeal to the North 
Carolina Court of Appeals from Superior Court or District Court, 
from the arbitrator's award. By failmg to demand a trial de novo the 
right to appeal is waived. 

RULE 7. COSTS 

(a) Arbitration Costs. The arbitrator may include in an award 
court costs accruing through the arbitration proceedings in favor of 
the prevailing party. 

(b) Costs Denied if Party Iloes Not Improve Position in 
Trial De Novo. A party demanding trial de novo whose position is 
not improved at the trial may be denied costs in connection with the 
arbitration proceeding by the trial judge, even though that party pre- 
vails at trial. 

Administrative History 

Pilot Rule Adopted: 28 August 1986. 
Pilot Rule Amended: 4 March 1987. 
Permanent Rule Adopted: 14 September 1989. 
Amended: 8 March 1990-(c). 
Amended: 1 January 2003-(b) and (c). 
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RULE 8. ADMINISTRATION 

(a) Actions Designated for Arbitration. The Court shall des- 
ignate actions eligible for arbitration upon the filing of the complaint 
or docketing of an appeal from a magistrate's judgment and give 
notice of such designation to the parties. 

(b) Hearings Rescheduled; 60 Day Limit; Continuance. 

(1) The Court shall schedule hearings with notice to the par- 
ties to begin within 60 days after: (i) the docketing of an 
appeal from a magistrate's judgment, (ii) the filing of the 
last responsive pleading, or (iii) the expiration of the 
time allowed for the filing of such pleading. 

(2) A hearing may be scheduled, rescheduled, or continued 
to a date after the time allowed by this rule only by the 
Court before whom the case is pending upon a written 
motion and a showing of a strong and compelling reason 
to do so. 

(c)  Date o f  Hearing Advanced by Agreement. A hearing 
may be held earlier than the date set by the Court, by agreement of 
the parties with Court approval. 

(d) Forms. Forms for use in these arbitration proceedings must 
be approved by the Administrative Office of the Courts. 

(e )  Delegation o f  Nonjudicial Functions. To conserve judi- 
cial resources and facilitate the effectiveness of these rules, the Court 
may delegate nonjudicial, administrative duties and functions to sup- 
porting Court personnel and authorize them to require compliance 
with approved procedures. 

(f)  Definitions. "Court" as used in these rules means: 

(1) The Chief District Court Judge or the delegate of such 
judge; or 

(2) Any assigned judge exercising the Court's jurisdiction 
and authority in an action. 

Administrative History 

Pilot Rule Adopted: 28 August 1986. 
Pilot Rule Amended: 4 March 1987. 
Permanent Rule Adopted: 14 September 1989. 
Amended: 8 March 1990-(a), (b), (d), and (f). 
Amended: 1 January 2003-(a), (b), (c), (e), and (f). 
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Comment 

One goal of these rules is to expedite disposition of claims filed 
in District Court. See Arb.Rule 8(a). The 60 days in Arb.Rule 8(b)(l) 
will allow for discovery, trial preparation, pretrial motions disposi- 
tion and calendaring. A motion to continue a hearing will be heard by 
a judge mindful of this goal. Continuances may be granted when a 
party or counsel is entitled to such under law, e.g. N.C.R.Civ.P. 40(b); 
rule of court, e.g. N.C.Prac.R. 3; or customary practice. 

Any settlement reached prior to the scheduled arbitration hearing 
must be reported by the parties to the Court official administering the 
arbitration. The parties must file clismissals or a consent judgment 
prior to the scheduled hearing to close the case without a hearing. If 
the dismissals or consent judgment are not filed before the scheduled 
hearing, the parties should appear at the hearing to have their agree- 
ment entered as the award of the arbitrator. 

RULE 9. APPLICATION OF RULES 

These Rules shall apply to cases filed on or after their effective 
date and to pending cases submilked by agreement of the parties 
under Arb.Rule l(b) or referred to arbitration by order of the Court in 
those districts designated for court-ordered arbitration in accordance 
with G.S. (35 7A-37 and 7A-37.1 

Administrative History 

Pilot Rule Adopted: 28 August 1986. 
Pilot Rule Amended: 4 March 1987. 
Permanent Rule Adopted: 14 September 1989. 
Amended: 8 March 1990. 
Amended: 1 January 2003. 

Comment 

A common set of rules has been adopted. These rules may be 
amended only by the Supreme Court of North Carolina. The enabling 
legislation, G.S. $ 5  7A-37 and 7A-37.1, vests rule-making authority in 
the Supreme Court, and this includ~es amendments. 



In the Supreme Court of North Carolina 

Order Adopting Amendments to the Rules for the 
Dispute Resolution Commission 

WHEREAS, section 7A-38.2 of the North Carolina General 
Statutes establishes the Dispute Resolution Commission under 
the Judicial Department and charges it with the administration of 
mediator certification and regulation of mediator conduct and de- 
certification, and 

WHEREAS, N.C.G.S. 5 7A-38.2(b) provides for this Court to 
implement section 7A-38.2 by adopting rules and regulations govern- 
ing the operation of the Commission, 

NOW, THEREFORE, pursuant to N.C.G.S. § 7A-38.2(b), the Rules 
for the Dispute Resolution Commission are hereby amended to read 
as in following pages. These Rules shall be effective on the 19th day 
of December 2002. 

Adopted by the Court in conference the 19th day of December, 
2002. The Appellate Division Reporter shall publish the Rules for the 
Dispute Resolution Commission in their entirety at the earliest prac- 
ticable date. 

Butterfield, J. 
For the Court 
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RULES OF THE NORTH CAROLINA SUPREME COURT 
FOR THE DISPUTE RES0:LUTION COMMISSION 

I. OFFICERS OF THE COMMISSION. 

A. Officers. The Commission shall establish the offices of Chair, 
Vice-Chair, and Secretary~Treasurer. 

B. Appointment; Elections. 

1. The Chair shall be appointed for a two year term and shall 
serve at the pleasure of the Chief Justice of the North Carolina 
Supreme Court. 

2 .  The Vice-Chair and Secret,ary/Treasurer shall be elected by 
vote of the full Commission and shall serve two year terms. 

C. Committees. 

1. The Chair may appoint such standing and ad hoe commit- 
tees as are needed and designate Commission members to serve 
as committee chairs. 

2 .  The Chair may-- ~f t- . . 
appoint ex-officio members to serve on either standing or ad hoe 
committees. Ex-officio members may vote upon issues before 
committees but not upon issues before the Commission. Ex-offi- 
cio members shall serve for a one-vear term. 

11. COMMISSION OFFICE; STAFF. 

A. Office. The Chair, in consultation with the Director of the 
Administrative Office of the Court$;, is authorized to establish and 
maintain an office for the conduct of Commission business. 

B. Staff. The Chair, in consultation with the Director of the 
Administrative Office of the Courl;~, is authorized to appoint an 
Executive Secretary and to: (1) fix his or her terms of employment, 
salary, and benefits; ( 2 )  determine the scope of his or her authority 
and duties and (3) delegate to the Executive Secretary the authority 
to employ necessary secretarial and staff assistants, with the 
approval of the Director of the Adm~~nistrative Office of the Courts. 

111. COMMISSION MEMBERSHIP. 

A. Vacancies. Upon the death, resignation or permanent inca- 
pacitation of a member of the Comnlission, the Chair shall notify the 
appointing authority and request tlhat the vacancy created by the 
death, resignation or permanent incatpacitation be filled. The appoint- 
ment of a successor shall be for the former member's unexpired term. 
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B. Disqualifications. If, for any reason, a Commission member 
becomes disqualified to serve, that member's appointing authority 
shall be notified and requested to take appropriate action. If a mem- 
ber resigns or is removed, the appointment of a successor shall be for 
the former member's unexpired term. 

C. Conflicts o f  Interest and Recusals. All members and ex- 
officio members of the Commission must: 

1. Disclose any present or prior interest or involvement in any 
matter pending before the Commission or its committees for 
decision upon which the member or ex-officio member is entitled 
to vote. 

2. Recuse himself or herself from voting on any such matter if his 
or her impartiality might reasonably be questioned; and 

3. Continue to inform themselves and to make disclosures of sub- 
sequent facts and circumstances requiring recusal. 

D. Compensation. Pursuant to N. C. Gen. Stat. § 138-5, ex- 
officio members of the Commission shall receive no compensation 
for their services but may be reimbursed for their out-of-pocket 
expenses necessarily incurred on behalf of the Commission and for 
their mileage, subsistence and other travel expenses at the per diem 
rate established by statutes and regulations applicable to state boards 
and commissions. 

IV. MEETINGS OF THE COMMISSION. 

A. Meeting Schedule. The Commission shall meet at least twice 
each year pursuant to a schedule set by the Commission and in spe- 
cial sessions at the call of the Chair or other officer acting for the 
Chair. 

B. Quorum. A majority of Commission members shall constitute 
a quorum. Decisions shall be made by a majority of the members 
present and voting except that decisions to discipline or decertify a 
mediator or mediator training program shall require an affirmative 
vote of 8 members. 

C. Public Meetings. All meetings of the Commission and min- 
utes of such meetings shall be open and available to the public except 
that meetings or portions of meetings involving potentially adverse 
actions against mediators or mediation training programs may be 
treated as confidential. 

D. Matters Requiring Immediate Action. If, in the opinion of 
the Chair, any matter requires a decision or other action before the 
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next regular meeting of the Commission and does not warrant the 
call of a special meeting, it mav be referred to the Executive 
Committee. The Executive Committfx may be considered the matter 
and a vote or take other action ;is appropriate k+k+ by corre- 
spondence, telephone, facsimile, or other practicable method; pro- 
vided, all formal action taken bv the Executive Committee . . . . is reported to the 4keeAve - 
%ew&wy Commission and included in the minutes of Commission 
proceedings. 

V. COMIMISSION'S BUDGET. 

The Commission, in consultation with the Director of the 
Administrative Office of the Courts, shall prepare an annual budget. 
The budget and supporting financ~al information shall be public 
records. 

VI. POWERS AND DUTIES OF THE COMMISSION. 

The Commission shall have the authority to undertake activities 
to expand public awareness of dispute resolution procedures, to fos- 
ter growth of dispute resolution sewices in this State and to ensure 
the availability of high quality medi,ation training programs and the 
competence of mediators. Specifically, the Commission is authorized 
and directed to do the following: 

A. Review and approve or disapprove applications of (1) per- 
sons seeking to have training programs certified; (2) persons 
seeking certification as qualified to provide mediation training; 
(3) attorneys and non-attorneys seeking certification as qualified 
to conduct mediated settlement conferences and (4) persons or 
organizations seeking reinstatement following a prior suspension or 
decertification. 

B. Review applications as against criteria for certification set 
forth in the Rules Implementing Mediated Settlement Conferences 
(Rules) and as against such other requirements of the North Carolina 
Supreme Court Dispute Resolution Commission or the Commission 
which amplify and clarify those Rur'es. The Commission may adopt 
application forms and require their completion for approval. 

C. Compile and maintain lists of certified trainers and training 
programs along with the names of contact persons, addresses, and 
telephone numbers and make those lists available upon request. 

D. Institute periodic review of training programs and trainer 
qualifications and re-certify trainers and training programs that con- 
tinue to meet criteria for certification. Trainers and training programs 
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that are not re-certified, shall be removed from the lists of certified 
trainers and certified training programs. 

E. Compile and keep current a list of certified mediators, which 
specifies the judicial districts in which each mediator wishes to prac- 
tice. Periodically disseminate copies of that list to each judicial dis- 
trict with a mediated settlement conferences program, and make the 
list available upon request to any attorney, organization, or member 
of the public seeking it. 

F. Prepare and keep current biographical information on certi- 
fied mediators who wish to appear in the Mediator Information 
Directory contemplated in the Rules. Periodically disseminate 
updated biographical information to Senior Resident Superior Court 
Judges, Chief District Court Judges, Clerks of Su~er ior  Court, and 
Trial Court Administrators in districts in which mediators wish to 
serve, and 

G. Make reasonable efforts on a continuing basis to ensure that 
the judiciary, clerks of court, court administration personnel, attor- 
neys, and to the extent feasible, parties to mediation, are aware of the 
Commission and its office and the Commission's duty to receive and 
hear complaints against mediators and mediation trainers and train- 
ing programs. 

VII. MEDIATOR CONDUCT. 

The conduct of all mediators, mediation.trainers and managers of 
mediation training programs must conform to the Standards of 
Professional Conduct adopted by the Commission and the standards 
of any professional organization of which such person is a member 
that are not in conflict nor inconsistent with the Commission's 
Standards. A certified mediator shall inform the Commission of any 
complaint filed against or disciplinary action imposed upon the medi- 
ator by any other professional organization. Failure to do so is a vio- 
lation of these Rules. Violations of the Commission's Standards or 
other professional standards or any conduct otherwise discovered 
reflecting a lack of moral character or fitness to conduct mediations 
or which discredits the Commission, the courts or the mediation 
process may subject a mediator to disciplinary proceedings by the 
Commission. The Commission may, through a standing committee, 
render advisory opinions on questions of ethics submitted by certi- 
fied mediators. 
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VIII. COMPLAINT AND HEARING PROCEDURES 

A. Initiation o f  Complaints. 

1. Bv the Commission. Any member of the Commission or its 
Executive Secretary may bring to the attention of the full Commission 
any matter concerning the character, conduct or fitness to practice as 
a mediator or any matter concerning a certified mediation training 
program. The Commission may authorize the Executive Secretary to 
conduct an inquiry, including gathering information and interviewing 
persons. The Executive Secretary shall seek to resolve the matter in 
a manner acceptable to all parties. After reviewing the report of the 
Executive Secretary, the Commission may authorize a complaint 
against a mediator, trainer or trairdng program. The Chair of the 
Commission shall appoint a panel to conduct a hearing if a complaint 
is filed. Such hearing shall be conducted in accordance with proce- 
dures set forth in subsection D. 

2. Bv a Citizen. Any person, including mediation participants, 
attorneys for participants, and interested third parties such as insur- 
ance company representatives, may file with the Commission a com- 
plaint involving the character, conduct or the fitness to practice of a 
mediator. Any person, including a training program participant, may 
file a complaint with the Commission against a certified mediation 
training program or against any individual responsible for conduct- 
ing, administering or promoting such a training program. 

B. Form. 

All complaints shall be reduced to writing on a form approved by 
the Commission. 

C. Preliminary Inquiry; Resolution; Action. 

1. The Executive Secretary of the Commission shall seek to 
resolve the issues raised by complaints authorized by subsection 
A.(2), through contacts with the complaining party, the mediator, 
trainer, representative of the training program or others. The 
Executive Secretary may consult with the chair or any member of the 
Commission for guidance or assistance in the informal resolution of 
complaints. In the event the Executive Secretary is unable to resolve 
a complaint in a manner acceptable to all parties, the Executive 
Secretary shall forward a copy of the complaint and the written 
results of any investigation to the Chair. P. 
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-"."--'. The Chair shall appoint a panel of three 
Commission members to review the written complaint, anv written 
response of the mediator to the com~laint. anv written response of 
the com~laining partv rebutting the mediator's response, and the 
report of the Executive Secretarv to determine whether the allega- 
tions merit a hearing. The members of the panel shall disclose anv 
conflicts of interest or other information bearing on their neutrality. 
Anv challenge to the membership of the panel shall be addressed to 
the Chair who shall take appropriate action. The members of the 
panel mav interview the complainant. the mediator or anv other indi- 
vidual who has relevant information. Within sixtv davs of their 
appointment. the  ane el shall file a written report with the Chair stat- 
ing whether the members have determined a hearing is merited. After 
reviewing the panel's recommendation, the Commission shall make 
the final determination as to whether a hearing will be conducted. If 
no hearing is to be held, a copv of the panel's report shall be for- 
warded to the com~laining Dartv and the mediator. If a hearing is to 
be conducted, the panel's report will be confidential. 

D. Hearings. 

1. Hearing Panel. If a hearing is to be held, the Chair of the 
Commission shall appoint a panel of three Commissioners. b-ewm- 

Those appointed shall not have served on the review . . panel. 'P'-- Those appointed shall make such 
disclosures as required by Section 1II.C. The panel shall elect one of 
its members to serve as Chair. ei%kpw& 

2. Notice. The Executive Secretary shall serve a copy of the writ- 
ten complaint on all parties along with notice of a date, time, location 
of the hearing and the names of panel members appointed to conduct 
the hearing. The hearing shall be held within sixty (60) days after the 
date notice is served. 

3. Challenges. Any challenge to the membership of the panel 
shall be addressed to the Chair who shall take appropriate action. 

4. Response. Within twenty (20) days after service of the com- 
plaint and notice of hearing, the person(s) or organization(s) that are 
the subject(s) of the complaint (designated as "respondents"), may 
file a written response, by hand-delivery or registered or certified 
mail, with the Executive Secretary at the office established by the 
Commission. The Chair of the Commission & or the Chair of the 
panel may grant the respondent ten additional davs to respond aft 

( 1  n\ 
\ A V ~  if good 

cause therefor is shown in a written application filed within the 
twenty (20) days allowed for response. Failure to file a timely 
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response may be considered by the hearing panel. Within ten (101 
davs after the response is served on the complaining partv, he or she 
mav file a replv to the response. The Chair of the Commission or the 
Chair of the panel mav grant the comdaining partv five (5) additional 
davs to replv to the response if good cause therefor is shown in a 
written application filed within the ten (10) davs allowed for re~lving 
to the response. 

E. Hearing Procedures. 

1. By appointment with the Executive Secretary, parties may 
examine all relevant documents and evidence in the Commission 
office prior to the hearing. With the approval of the Executive 
Secretary, copies of relevant documents and evidence may be mailed 
to a requesting party or parties. 

2. The specific procedure to be followed in a hearing shall be 
determined by the panel with the primary objective being a just, fair 
and prompt resolution of all issues raised in a complaint. The Rules 
of Evidence shall be relied on as a guide to that end but need not be 
considered binding. The panel shall be the judge of the relevance and 
materiality and weight of the evidence offered. 

3. Neither the complainant nor any party shall have any ex parte 
communications with the members of the panel, except with respect 
to scheduling matters. 

4. The panel may, in special circumstances and for good cause 
(especially, when there is no objecti,on), permit an attorney to repre- 
sent a party by telephone or receive evidence by telephone with such 
limitations and conditions as it may find just and reasonable. 

5. No official transcript of the proceedings need be made. The 
panel may permit any party to record a hearing in any manner that 
does not interfere with the proceeding. 

6. If the complainant falls to appear at a hearing or provide evi- 
dence in support of the complaint, it may be dismissed for want of 
prosecution and reinstated only on a showing of good cause for the 
default. 

7. If a person or organization, the subject of a complaint, fails to 
appear at a scheduled hearing or to participate in good faith or to oth- 
erwise respond, the panel may proceed to a decision on the evidence 
before it. 

F. Panel Decision. 

1. A panel may dismiss a complaint at any point in the proceed- 
ings and file a written report stating the reason for the dismissal. 
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2. If after a hearing, a majority of the panel finds there is sub- 
stantial and competent evidence to support the imposition of sanc- 
tions against a mediator or any person or organization, the panel may 
recommend to the full Commission imposition of one or more appro- 
priate sanctions, including the following: 

a. written admonishment; 

b. additional training to be completed; 

c. restriction on types of cases to be mediated in the future; 

d. suspension for a specified term; 

e. decertification; or 

f. imposition of costs of the proceeding. 

3. If there is a finding that the complaint was frivolous or made 
with the intent to vex or harass the person or training program com- 
plained about, the Commission may assess costs of the proceeding 
against a complaining party. 

4. The Chair of the panel shall promptly forward a written report 
of the panel's decision and recommendation, if any, to the Executive 
Secretary who shall, in turn, mail copies to the Chair and to the par- 
ties by registered or certified mail. 

IX. COMMISSION DECISION. 

A. Final action on any panel recommendation for discipline or 
adverse personnel action is reserved for Commission decision. 

B. If a decision is made or an agreement reached limiting a medi- 
ator's service to specified types of cases or to suspend or decertify a 
mediator, trainer or training program, the Executive Secretary shall 
notify, appropriate judicial districts in writing of the sanction. If a 
training program's certification is suspended or revoked, the 
Executive Secretary shall remove that program from the list of certi- 
fied training programs. 

C. All decisions of the Commission are public records. 

X. INTERNAL OPERATING PROCEDURES. 

A. The Commission may adopt and publish internal operating 
procedures and policies for the conduct of Commission business. 

B. The Commission's procedures and policies may be changed as 
needed on the basis of experience. 



In the Supreme Court, of North Carolina 

Order Adopting Amendments to the Rules Implementing 
Settlement Procedures in Equitable Distribution 

and Other Family Financial Cases 

WHEREAS, section 7A-38.4A of the North Carolina General 
Statutes establishes a program in district court to provide for settle- 
ment procedures to expedite settlement of equitable distribution and 
other family financial cases, and 

WHEREAS, N.C.G.S.5 7A-38.A(a) provides for this Court to imple- 
ment section 7A-38.4A by adopting rules and amendments to rules 

NOW, THEREFORE, pursuant to N.C.G.S. 3 7A-38.4(a), Rules 
Implementing Settlement Procedures in Equitable Distribution and 
Other Family Financial Cases are hereby amended to read as in the 
following pages. These amended Rules shall be effective on the 21st 
of November, 2002. 

Adopted by the Court in conference the 21st day of November, 
2002. The Appellate Division Reporter shall publish the Rules 
Implementing Settlement Procedures in Equitable Distribution and 
Other Family Financial Cases in their entirety, as amended through 
this action, at  the earliest practicable date. 

Elutterfield, J. 
For the Court 



EQUITABLE DISTRIBUTION 
SETTLEMENT PROCEDURES 

RULES OF THE NORTH CAROLINA SUPREME COURT 
IMPLEMENTING SETTLEMENT PROCEDURES IN 

EQUITABLE DISTRIBUTION AND OTHER 
FAMILY FINANCIAL CASES 

RULE 1. INITIATING SETTLEMENT PROCEDURES 

A. PURPOSE OF MANDATORY SETTLEMENT 
PROCEDURES. 

Pursuant to G.S. 7A-38.4A, these Rules are promulgated to 
implement a system of settlement events which are designed 
to focus the parties' attention on settlement rather than on 
trial preparation and to provide a structured opportunity for 
settlement negotiations to take place. Nothing herein is 
intended to limit or prevent the parties from engaging in set- 
tlement procedures voluntarily at any time before or after 
those ordered by the Court pursuant to these Rules. 

B. DUTY OF COUNSEL TO CONSULT WITH CLIENTS 
AND OPPOSING COUNSEL CONCERNING SETTLE- 
MENT PROCEDURES. 

In furtherance of this purpose, counsel, upon being retained 
to represent any party to a district court case involving fam- 
ily financial issues, including equitable distribution, child 
support, alimony, post-separation support action, or claims 
arising out of contracts between the parties under G.S. 50- 
20(d), 52-10, 52-10.1 or 52 B shall advise his or her client 
regarding the settlement procedures approved by these Rules 
and, at or prior to the scheduling conference mandated by 
G.S. 50-21(d), shall attempt to reach agreement with opposing 
counsel on the appropriate settlement procedure for the 
action. 

C. ORDERING SETTLEMENT PROCEDURES. 

(1) Equitable Distribution Scheduling Conference. At 
the scheduling conference mandated by G.S. 50-21(d) in 
an equitable distribution action, or at such earlier time 
as specified by local rule, the Court shall include in its 
scheduling order a requirement that the parties and their 
counsel attend a mediated settlement conference or, if 
the parties agree, other settlement procedure conducted 
pursuant to these rules, unless excused by the Court 
pursuant to Rule l.C.(6) or by the Court or mediator pur- 
suant to Rule 4.A.(2). 
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(2) Scope of Settlement Proceedings. All other financial 
issues existing between the parties when the equitable 
distribution settlement proceeding is ordered, or at any 
time thereafter, may be discussed, negotiated or decided 
at the proceeding. In those districts where a child cus- 
tody and visitation mediation program has been estab- 
lished pursuant to C;.S. 7A-494, child custody and 
visitation issues may be the subject of settlement pro- 
ceedings ordered pursuant to these Rules only in those 
cases in which the parties and the mediator have agreed 
to include them and in which the parties have been 
exempted from, or have fulfilled the program require- 
ments. In those districts where a child custody and visi- 
tation mediation program has not been established pur- 
suant to G.S. 7A-494, child custody and visitation issues 
may be the subject of settlement proceedings ordered 
pursuant to these Ruleri with the agreement of all parties 
and the mediator. 

(3) Authorizing Settlement Procedures Other Than 
Mediated Settlement Conference. The parties and 
their attorneys are in the best position to know which 
settlement procedure is appropriate for their case. 
Therefore, the Court shall order the use of a settlement 
procedure authorized by Rules 10-12 herein or by local 
rules of the District Court in the county or district where 
the action is pending if the parties have agreed upon the 
procedure to be used, the neutral to be employed and 
the compensation of the neutral. If the parties have not 
agreed on all three items, then the Court shall order the 
parties and their counsel to attend a mediated settle- 
ment conference conducted pursuant to these Rules. 

The motion for an order to use a settlement procedure 
other than a mediated settlement conference shall be 
submitted on an AOC form at the scheduling conference 
and shall state: 

(a) the settlement procedure chosen by the parties; 

(b) the name, address and telephone number of the 
neutral selected by the parties; 

(c) the rate of con~pensation of the neutral; 

(d) that all parties consent to the motion. 
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(4) Content of Order. The Court's order shall (1) require 
the mediated settlement conference or other settlement 
proceeding be held in the case; (2) establish a deadline 
for the completion of the conference or proceeding; and 
(3) state that the parties shall be required to pay the neu- 
tral's fee at the conclusion of the settlement conference 
or proceeding unless otherwise ordered by the Court. 
Where the settlement proceeding ordered is a judicial 
settlement conference, the parties shall not be required 
to pay for the neutral. 

The order shall be contained in the Court's scheduling 
order, or, if no scheduling order is entered, shall be on an 
AOC form. Any scheduling order entered at the comple- 
tion of a scheduling conference held pursuant to local 
rule may be signed by the parties or their attorneys in 
lieu of submitting the forms referred to hereinafter relat- 
ing to the selection of a mediator. 

(5)  Court-Ordered Settlement Procedures in Other 
Family Financial Cases. Any party to an action involv- 
ing family financial issues not previously ordered to a 
mediated settlement conference may move the Court to 
order the parties to participate in a settlement proce- 
dure. Such motion shall be made in writing, state the rea- 
sons why the order should be allowed and be served on 
the non-moving party. Any objection to the motion or 
any request for hearing shall be filed in writing with the 
Court within 10 days after the date of the service of the 
motion. Thereafter, the Judge shall rule upon the motion 
and notify the parties or their attorneys of the ruling. If 
the Court orders a settlement proceeding, then the pro- 
ceeding shall be a mediated settlement conference con- 
ducted pursuant to these Rules. Other settlement proce- 
dures may be ordered if the circumstances outlined in 
subsection (3) above have been met. 

(6) Motion to Dispense With Settlement Procedures. A 
party may move the Court to dispense with the mediated 
settlement conference or other settlement procedure. 
Such motion shall be in writing and shall state the rea- 
sons the relief is sought. For good cause shown, the 
Court may grant the motion. Such good cause may 
include, but not be limited to, the fact that the parties 
have participated in a settlement procedure such as non- 
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binding arbitration or early neutral evaluation prior to 
the court's order to participate in a mediated settlement 
conference or have elected to resolve their case through 
arbitration under the Family Law Arbitration Act (G.S. 
50-41 et seq.) or that one of the parties has alleged 
domestic violence. The Court may also dispense with the 
mediated settlement conference for good cause upon its 
own motion or by locall rule. 

RULE 2. SELECTION OF MEDIALTOR 

A. SELECTION OF CERTIFIED FAMILY FINANCIAL 
MEDIATOR BY AGREEMENT OF THE PARTIES. The 
parties may select a certified family financial mediator certi- 
fied pursuant to these Rule:$ by agreement by filing with the 
Court a Designation of Mediator by Agreement at the sched- 
uling conference. Such deljignation shall: state the name, 
address and telephone number of the mediator selected; state 
the rate of compensation of the mediator; state that the medi- 
ator and opposing counsel have agreed upon the selection 
and rate of compensation; and state that the mediator is cer- 
tified pursuant to these Rules. 

In the event the parties wish to select a mediator who is not 
certified pursuant to these Rules, the parties may nominate 
said person by filing a Nomination of Non-Certified Family 
Financial Mediator with the Court at the scheduling confer- 
ence. Such nomination shall state the name, address and tele- 
phone number of the mediator; state the training, experience, 
or other qualifications of the mediator; state the rate of com- 
pensation of the mediator; state that the mediator and op- 
posing counsel have agreed upon the selection and rate of 
compensation, if any. The Court shall approve said nomina- 
tion if, in the Court's opinion, the nominee is qualified to 
serve as mediator and the parties and the nominee have 
agreed upon the rate of compensation. 

Designations of mediators and nominations of mediators 
shall be made on an AOC form. A copy of each such form sub- 
mitted to the Court and a copy of the Court's order requiring 
a mediated settlement conference shall be delivered to the 
mediator by the parties. 

B. APPOINTMENT OF CERTIFIED FAMILY FINANCIAL 
MEDIATOR BY THE COURT. If the parties cannot agree 
upon the selection of a medjator, they shall so notify the Court 
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and request that the Court appoint a mediator. The motion 
shall be filed at the scheduling conference and shall state that 
the attorneys for the parties have had a full and frank discus- 
sion concerning the selection of a mediator and have been 
unable to agree. The motion shall be on an AOC form. 

Upon receipt of a motion to appoint a mediator, or in the 
event the parties have not filed a designation or nomination 
of mediator, the Court shall appoint a certified family finan- 
cial mediator certified pursuant to these Rules under a pro- 
cedure established by said Judge and set out in local order or 
rule. 

The Dispute Resolution Commission shall furnish for the con- 
sideration of the District Court Judges of any district where 
mediated settlement conferences are authorized to be held a 
list of those certified family financial mediators who request 
appointments in said district. Said list shall contain the medi- 
ators' names, addresses and phone numbers and shall be pro- 
vided in writing or on the Commission's web site. 

C. MEDIATOR INFORMATION DIRECTORY. To assist the 
parties in the selection of a mediator by agreement, the Chief 
District Court Judge having authority over any county partic- 
ipating in the mediated settlement conference program shall 
prepare and keep current for such county a central directory 
of information on all mediators certified pursuant to these 
Rules who wish to mediate in that county. Such information 
shall be collected on loose leaf forms provided by the Dispute 
Resolution Commission and be kept in one or more note- 
books made available for inspection by attorneys and parties 
in the office of the Clerk of Court in such county and the 
office of the Chief District Court Judge or Trial Court 
Administrator in such county or, in a single county district, in 
the office of the Chief District Court Judge or said judge's 
designee. 

D. DISQUALIFICATION OF MEDIATOR. Any party may 
move a Court of the district where the action is pending for an 
order disqualifying the mediator. For good cause, such order 
shall be entered. If the mediator is disqualified, a replacement 
mediator shall be selected or appointed pursuant to Rule 2. 
Nothing in this provision shall preclude mediators from dis- 
qualifying themselves. 
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RULE 3. THE MEDIATED SETTILEMENT CONFERENCE 

A. WHERE CONFERENCE IS TO BE HELD. The mediated 
settlement conference shall be held in any location agreeable 
to the parties and the mediaior. If the parties cannot agree to 
a location, the mediator shall be responsible for reserving a 
neutral place and making arrangements for the conference 
and for giving timely notice of the time and location of the 
conference to all attorneys and pro se parties. 

B. WHEN CONFERENCE I!$ TO BE HELD. As a guiding 
principle, the conference should be held after the parties have 
had a reasonable time to conduct discovery but well in 
advance of the trial date. The mediator is authorized to assist 
the parties in establishing a discovery schedule and com- 
pleting discovery. 

The Court's order issued pursuant to Rule l.A.(l) shall state a 
deadline for completion of ithe conference which shall be not 
more than 150 days after issuance of the Court's order, unless 
extended by the Court. The mediator shall set a date and time 
for the conference pursuant to Rule 6.B.(5). 

C. REQUEST TO EXTEND DEADLINE FOR COMPLE- 
TION. A party, or the mediator, may move the Court to 
extend the deadline for coinpletion of the conference. Such 
motion shall state the reasons the extension is sought and 
shall be served by the moving party upon the other parties 
and the mediator. If any party does not consent to the motion, 
said party shall promptly communicate its objection to the 
Court. 

The Court may grant the request by entering a written order 
setting a new deadline for completion of the conference, 
which date may be set at any time prior to trial. Said order 
shall be delivered to all parties and the mediator by the per- 
son who sought the extension. 

D. RECESSES. The mediator may recess the conference at any 
time and may set times for reconvening. If the time for recon- 
vening is set during the conference, no further notification is 
required for persons present at the conference. 

E. THE MEDIATED SETTLEMENT CONFERENCE IS NOT 
TO DELAY OTHER PROCEEDINGS. The mediated settle- 
ment conference shall not ble cause for the delay of other pro- 
ceedings in the case, including the completion of discovery, 
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the filing or hearing of motions, or the trial of the case, except 
by order of the Court. 

RULE 4. DUTIES OF PARTIES, ATTORNEYS AND OTHER PAR- 
TICIPANTS IN MEDIATED SETTLEMENT CONFERENCES 

A. ATTENDANCE. 

(1) The following persons shall attend a mediated settle- 
ment conference: 

(a) Parties. 

(b) Attorneys. At least one counsel of record for each 
party whose counsel has appeared in the action. 

(2)  Any person required to attend a mediated settlement 
conference shall physically attend until such time as an 
agreement has been reached or the mediator, after con- 
ferring with the parties and their counsel, if any, declares 
an impasse. No mediator shall prolong a conference 
unduly. 

Any such person may have the attendance requirement 
excused or modified, including allowing a person to par- 
ticipate by phone, by agreement of both parties and the 
mediator or by order of the Court. Ordinarily, attorneys 
for the parties may be excused from attending only after 
they have appeared at the first session. 

B. FINALIZING BY NOTARIZED AGREEMENT, CONSENT 
ORDER AND/OR DISMISSAL. The essential terms of the 
parties' agreement shall be reduced to writing as a summary 
memorandum at the conclusion of the conference unless the 
parties have reduced their agreement to writing, have signed 
it and in all other respects have complied with the require- 
ments of Chapter 50 of the General Statutes. The parties and 
their counsel shall use the summary memorandum as a guide 
to drafting such agreements and orders as may be required to 
give legal effect to the its terms. 

Within thirty (30) days of reaching agreement at the confer- 
ence, all final agreements and other dispositive documents 
shall be executed by the parties and notarized, and judgments 
or voluntary dismissals shall be filed with the Court by such 
persons as the parties or the Court shall designate. In the 
event the parties fail to agree on the wording or terms of a 
final agreement or court order, the mediator may schedule 
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another session if the mediator determines that it would 
assist the parties. 

C. PAYMENT OF MEDIATOIR'S FEE. The parties shall pay the 
mediator's fee as provided by Rule 7. 

RULE 5. SANCTIONS FOR FAILURE TO ATTEND MEDIATED 
SETTLEMENT CONFERENCES 

If any person required to attend a mediated settlement confer- 
ence fails to attend without good cause, the Court may impose 
upon that person any appropriate monetary sanction including, 
but not limited to, the payment of attorneys fees, mediator fees, 
expenses and loss of earnings incurred by persons attending the 
conference. 

A party to the action seeking sanctions, or the Court on its own 
motion, shall do so in a written motion stating the grounds for the 
motion and the relief sought. Said motion shall be served upon all 
parties and on any person against whom sanctions are being 
sought. If the Court imposes sanctions, it shall do so, after notice 
and a hearing, in a written order, making findings of fact sup- 
ported by substantial evidence and conclusions of law. (See also 
Rule 7.F. and the Comment to IRule 7.F.) 

RULE 6. AUTHORITY AND DUTIES OF MEDIATORS 

A. AUTHORITY OF MEDIATOR. 

(1) Control o f  Conference. The mediator shall at all times 
be in control of the conference and the procedures to be 
followed. However, the mediator's conduct shall be gov- 
erned by standards of conduct promulgated by the 
Supreme Court e p e i - & W  
-m, which shall contain a provision 
prohibiting mediators from prolonging a conference 
unduly. 

(2) Private Consultation. The mediator may communi- 
cate privately with any participant during the confer- 
ence. However, there shall be no ex parte communica- 
tion before or outside the conference between the 
mediator and any counsel or party on any matter touch- 
ing the proceeding, except with regard to scheduling 
matters. Nothing in this rule prevents the mediator from 
engaging in ex parte communications, with the consent 
of the parties, for the purpose of assisting settlement 
negotiations. 



EQUITABLE DISTRIBUTION 
SETTLEMENT PROCEDURES 

B. DUTIES OF MEDIATOR. 

(1) The mediator shall define and describe the following at 
the beginning of the conference: 

(a) The process of mediation; 

(b) The differences between mediation and other forms 
of conflict resolution; 

(c)  The costs of the mediated settlement conference; 

(d) That the mediated settlement conference is not 
a trial, the mediator is not a judge, and the 
parties retain their right to trial if they do not reach 
settlement; 

( e )  The circumstances under which the mediator may 
meet and communicate privately with any of the 
parties or with any other person; 

(f)  Whether and under what conditions communica- 
tions with the mediator will be held in confidence 
during the conference; 

(g) The inadmissibility of conduct and statements as 
provided by G.S. 7A-38.4Adj); 

(h) The duties and responsibilities of the mediator and 
the participants; and 

( i)  The fact that any agreement reached will be reached 
by mutual consent. 

(2) Disclosure. The mediator has a duty to be impartial and 
to advise all participants of any circumstance bearing on 
possible bias, prejudice or partiality. 

(3)  Declaring Impasse. It is the duty of the mediator to 
determine in a timely manner that an impasse exists and 
that the conference should end. To that end, the media- 
tor shall inquire of and consider the desires of the par- 
ties to cease or continue the conference. 

(4) Reporting Results of Conference. The mediator shall 
report to the Court, or its designee, using an AOC form, 
within 10 days of the completion of the conference, 
whether or not an agreement was reached by the parties. 
If the case is settled or otherwise disposed of prior to 
the conference, the mediator shall file the report indi- 
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cating the disposition of the case, the person who 
informed the mediator that settlement had been 
reached, and the person who will present final docu- 
ments to the court. 

If an agreement was reached at the conference, the 
report shall state whether the action will be concluded 
by consent judgment or voluntary dismissal and shall 
identify the persons designated to file such consent judg- 
ment or dismissals. If partial agreements are reached at 
the conference, the report shall state what issues remain 
for trial. The mediator's report shall inform the Court of 
the absence without permission of any party or attorney 
from the mediatedl settlement conference. The 
Administrative Office of the Courts, in consultation with 
the Dispute Resolution Commission, may require the 
mediator to provide statistical data in the report for eval- 
uation of the mediated settlement conference program. 

Mediators who fail to report as required pursuant to this 
rule shall be subject to the contempt power of the court 
and sanctions. 

(5)  Scheduling and Holding the Conference. The media- 
tor shall schedule the conference and conduct it prior to 
the conference completion deadline set out in the 
Court's order. The mediator shall make an effort to 
schedule the conference at a time that is convenient 
with all participants. In the absence of agreement, the 
mediator shall select it date and time for the conference. 
Deadlines for completion of the conference shall be 
strictly observed by the mediator unless changed by 
written order of the Court. 

(6)  Informational Brochure. Before the conference, the 
mediator shall distribute to the parties or their attorneys 
a brochure prepared by the Dispute Resolution 
Commission explaining the mediated settlement confer- 
ence process and the operations of the Commission. 

. . (7)  Evaluation Forms. 1 ' T  -- 
-vekgme&. At the mediated settle- 
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ment conference, the mediator shall distribute a media- 
tor evaluation form a ~ ~ r o v e d  bv the D i s ~ u t e  Resolution 
Commission. The mediator shall distribute one c o ~ v  Der 
partv with additional c o ~ i e s  distributed uDon reauest. 
The evaluation is intended for Isumose of self-im~rove- 
ment and the mediator shall review returned evaluation 
forms. 

RULE 7. COMPENSATION OF THE MEDIATOR AND 
SANCTIONS 

A. BY AGREEMENT. When the mediator is selected by agree- 
ment of the parties, compensation shall be as agreed upon 
between the parties and the mediator. 

B. BY COURT ORDER. When the mediator is appointed by the 
Court, the parties shall compensate the mediator for media- 
tion services at the rate of $125 per hour. The parties shall 
also pay to the mediator a one-time, per case administrative 
fee of $125, which accrues upon appointment and shall be 
paid if the case settles prior to the mediated settlement con- 
ference or if the court approves the substitution of a mediator 
selected by the parties for a court appointed mediator. 

C. PAYMENT OF COMPENSATION BY PARTIES. Unless 
otherwise agreed to by the parties or ordered by the Court, 
the mediator's fee shall be paid in equal shares by the parties. 
Payment shall be due and payable upon completion of the 
conference. 

D. INABILITY TO PAY. No party found by the Court to be 
unable to pay a full share of a mediator's fee shall be re- 
quired to pay a full share. Any party required to pay a share of 
a mediator fee pursuant to Rule 7.B. and C. may move the 
Court to pay according to the Court's determination of that 
party's ability to pay. 

In ruling on such motions, the Judge may consider the income 
and assets of the movant and the outcome of the action. The 
Court shall enter an order granting or denying the party's 
motion. In so ordering, the Court may require that one or 
more shares be paid out of the marital estate. 

Any mediator conducting a settlement conference pursuant 
to these rules shall accept as payment in full of a party's 
share of the mediator's fee that portion paid by or on behalf of 
the party pursuant to an order of the Court issued pursuant to 
this rule. 
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POSTPONEMENT FEES. As used herein, the term "post- 
ponement" shall mean rescheduling or not proceeding with a 
settlement conference once a date for the settlement confer- 
ence has been scheduled b,y the mediator. After a settlement 
conference has been scheduled for a specific date, a party 
may not postpone the conference without good cause. A con- 
ference may be postponed only after notice to all parties of 
the reason for the postponement, payment to the mediator of 
a postponement fee as probided below or as agreed when the 
mediator is selected, and consent of the mediator and the 
opposing attorney. 

In cases in which the court appoints the mediator, if a settle- 
ment conference is postploned without good cause within 
seven (7) business days of the scheduled date, the fee shall be 
$125. If the settlement conference is postponed without good 
cause within three (3) business days of the scheduled date, 
the fee shall be $250. Postponement fees shall be paid by the 
party requesting the postponement unless agreed to by the 
parties. Postponement fees are in addition to the one-time, 
per case administrative fee provided for in Rule 7.B. 

F. SANCTIONS FOR FAILU.RE TO PAY MEDIATOR'S FEE. 
Willful failure of a party LO make timely payment of that 
party's share of the mediator's fee (whether the one time, per 
case administrative fee, the hourly fee for mediation services, 
or any postponement fee) or willful failure of a partv con- 
tending indigent status or the inabilitv to Dav his or her full 
share of the fee to prom~tlv  move the Court for a determina- 
tion of indigencv or the inabilitv to pav a full share, shall & .,,,- constitute 
contemDt of court and mav result, following notice, in a hear- 
ing and the imposition of aiw and all lawful sanctions bv the 
court. 

DRC COMMENTS TO RULE 7 

DRC Comment t o  Rule 7.B. 

Cour t -a~~oin ted  mediatorls mav not be com~ensated for 
travel time, mileage. or anv other out-of-~ocket expenses associ- 
ated with a court-ordered mediation. 

DRC Comment t o  Rule 7.C. 

If a partv is found bv the Court to have failed to attend a fam- 
ilv financial settlement conference without good cause, then the 
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Court map reauire that partv to pay the mediator's fee and related 
exDenses. 

DRC Comment t o  Rule 7.E. 

Though FFS Rule 7.E. ~rovides  that mediators "shall" assess 
the DostDonement fee. it is understood there mav be rare situa- 
tions where the circumstances occasioning a reauest for a ~ o s t -  
ponement are bevond the control of the parties, for exam~le! an 
illness, serious accident, unex~ected and unavoidable trial con- 
flict. When the ~ a r t v  or ~ a r t i e s  take stem to notifv the mediator 
as soon as ~oss ib le  in such circumstances, the mediator, mav. in 
his or her discretion, waive the ~ostponement fee. 

Non-essential reauests for ~ o s t ~ o n e m e n t s  work a hardshir, 
on ~ a r t i e s  and mediators and serve onlv to iniect delav into a 
process and program designed to expedite litigation. As such, it is 
ex~ec ted  that mediators will assess a ~ o s t ~ o n e m e n t  fee in all 
instances where a reauest does not amear  to be absolutelv war- 
ranted. Moreover, mediators are encouraged not to agree to post- 
ponements in instances where, in their judgment, the mediation 
could be held as scheduled. 

DRC Comment t o  Rule 7.F. 

If the Familv Financial Settlement Program is to be success- 
ful. it is essential that mediators, both ~artv-selected and court- 
amointed, be com~ensated for their services. FFS Rule 7.F. is 
intended to give the court express authoritv to enforce ~ a v m e n t  
of fees owed both court-appointed and ~artv-selected mediators. 
In instances where the mediator is ~artv-selected, the court mav 
enforce fees which exceed the cam set forth in 7.B. (hourlv fee 
and administrative fee) and 7.E. (~ostponement/cancellation fee) 
or which ~ r o v i d e  for ~ a v m e n t  of services or expenses not two- 
vided for in Rule 7 but agreed to among the parties, for exam~le ,  
pavment for travel time or mileage. 

RULE 8. MEDIATOR CERTIFICATION AND 
DECERTIFICATION 

The Dispute Resolution Commission may receive and approve 
applications for certification of persons to be appointed as familv 
financial mediators. For certification, a person must have com- 
plied with the requirements in each of the following sections. 

A. Training and Experience. 

1. Be an Advanced Practitioner member of the Association for 
Conflict Resolution who is subject to requirements equiva- 
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lent to those in effect for Practitioner Members of the 
Academy of Family Mediators immediately prior to its 
merger with other organizations to become the Association 
for Conflict Resolution; or 

2. Be an attornev andlor ictdge for at least five vears who is 
either: 

a member in good standing of the North Carolina State 
Bar, pursuant to Title 27, N.C. Administrative Code. The 
N.C. State Bar, Chapter 1, Subchapter A, Section 
.0201(b) or Section .0201(c)(l), as those rules existed 
January 1, 2000; or 

a member similarly in good standing of the Bar of 
another state; demonstrates familiarity with North 
Carolina court structure, legal terminology and civil 
procedure; and provides to the Dispute Resolution 
Commission three letters of reference as to the appli- 
cant's good character, including at least one letter from 
a person with knowledge of the applicant's practice as 
an attorney; 

and who has completed either: 

(c) a 40 hour familv .and divorce mediation training 
approved bv the Dispute Resolution Commission uur- 
suant to Rule 9: or 

(d) a 16 hour supplemental familv and divorce mediation 
training a ~ ~ r o v e d  bv the Dispute Resolution 
Commission pursuant to Rule 9. after having been cer- 
tified as a Superior Court mediator by that 
Commission. 

B. If not licensed to practice law in one of the United States, 
have completed a six hour training on North Carolina legal 
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terminology, court structure and civil procedure provided by 
a trainer certified by the Dispute Resolution Commissionr~ 
and have observed with the ~ermission of the ~ a r t i e s  as a neu- 
tral observer two mediated settlement conferences ordered 
bv a S u ~ e r i o r  Court, the North Carolina Office of 
Administrative Hearings, Industrial Commission or the US 
District Courts for North Carolina. and conducted bv a certi- 
fied Su~er ior  Court mediator. 

C .  Be a member in good standing of the State Bar of one of the 
United States as required bv Rule 8.A. or have provided to the 
Dispute Resolution Commission three letters of reference as 
to the applicant's good character and experience.- 

D. Have observed with the ~ermission of the ~ a r t i e s  two medi- 
ated settlement conferences as a neutral observer which 
involve custodv or familv financial issues and which are con- 
ducted bv a mediator who is certified ~ u r s u a n t  to these rules, 
who is an Advanced Practitioner Member of the Association 
for Conflict Resolution and subiect to reauirements eauiva- 
lent to those in effect for Practitioner Members of the 
Academv of Familv Mediators immediatelv ~ r i o r  to its merger 
with other organizations to become the Association for 
Conflict Resolution. or who is an A.O.C. mediator. 
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E. Demonstrate familiarity with the statutes, rules, and stand- 
ards of practice and conduct governing mediated settlement 
conferences conducted pursuant to these Rules. 

F. Be of good moral character and adhere to any standards of 
practice for mediators acting pursuant to these Rules adopted 
by the Supreme Court. Applicants for certification and recer- 
tification and all certified family financial mediators shall 
report to the Commission any criminal convictions, disbar- 
ments or other disciplinary complaints and actions as soon as 
the applicant or mediator has notice of them. Anv current or 
former attornev who is discjualified bv the attornev licensing 
authoritv of anv state shall be ineligible to be certified under 
this Rule. 

G. Submit proof of qualificatic~ns set out in this section on a form 
provided by the Dispute Resolution Commission. 

H. Pay all administrative fees established by the Administrative 
Office of the Court in consultation with the Dispute 
Resolution Commission. 

I. Agree to accept as payment in full of a party's share of the 
mediator's fee as ordered by the Court pursuant to Rule 7. 

&.&. Comply with the requirements of the Dispute Resolution 
Commission for continuing mediator education or training. 
(These requirements may in.clude advanced divorce mediation 
training, attendance at conferences or seminars relating to 
mediation skills or process, and consultation with other fam- 
ily and divorce mediators about cases actually mediated. 
Mediators seeking recertification beyond one year from the 
date of initial certification may also be required to demon- 
strate that they have completed 8 hours of family law training, 
including tax issues relevant to divorce and property distribu- 
tion, and 8 hours of training in family dynamics, child devel- 
opment and interpersonal .relations at any time prior to that 
recertification.) Mediators shall r e ~ o r t  on a Commission 
amroved form. 

Certification may be revok~ed or not renewed at any time if it 
is shown to the satisfaction of the Dispute Resolution 
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Commission that a mediator no longer meets the above quali- 
fications or has not faithfully observed these rules or those of 
any district in which he or she has served as a mediator. Any 
person who is or has been disqualified by a professional 
licensing authority of any state for misconduct shall be ineli- 
gible to be certified under this Rule. 

Certification of mediators who have been certified as family 
financial mediators by the Dispute Resolution Commission 
prior to the adoption of these Rules may not be revoked or not 
renewed solely because they do not meet the experience and 
training requirements in Rule 8. 

RULE 9. CERTIFICATION OF MEDIATION TRAINING 
PROGRAMS 

A. Certified training programs for mediators certified pursuant 
to Rule 8.A.2.(cl shall consist of a minimum of 
forty hours of instruction. The curriculum of such programs 
shall include the subjects in each of the following sections: 

(1) Conflict resolution and mediation theory 

(2) Mediation process and techniques, including the process 
and techniques typical of family and divorce mediation. 

(3) -Communication and information gather- 
ing skills. 

(4) Standards of conduct for mediators including. but not 
limited to the Standards of Professional Conduct 
a d o ~ t e d  bv the S u ~ r e m e  Court. 

(5) Statutes, rules, and practice governing mediated settle- 
ment conferences conducted pursuant to these Rules. 

(6) Demonstrations of mediated settlement conferences 
with and without attorneys involved. 

(7) Simulations of mediated settlement conferences, involv- 
ing student participation as mediator, attorneys and dis- 
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putants, which simulations shall be supervised, ob- 
served and evaluated by program faculty. 

(8)  An overview of North Carolina law as it applies to cus- 
tody and visitation of children, equitable distribution, 
alimony, child support, and post separation support. 

(9) An overview of family dynamics, the effect of divorce on 
children and adults, and child development. 

(10) Protocols for the screening of cases for issues of 
domestic violence and substance abuse. 

(11) Satisfactory completion of an exam by all students test- 
ing their familiarity .with the statutes, rules and prac- 
tice governing medie- family 
financial settlement ~~rocedures  in North Carolina. 

B. Certified training urograms for mediators certified ~ u r s u a n t  
to Rule 8.A.2.ld) shall consi.st of a minimum of sixteen hours 
of instruction. The curriculum of such programs shall include 
the subiects listed in Rule 9.A. There shall be at least two sim- 
ulations as s~ecified in subsection (7). 

A training program must be certified by the Dispute 
Resolution Commission blefore attendance at such program 
may be used for compli,ance with Rule 8.A. Certification 
need not be given in advamce of attendance. 

Training programs attended prior to the promulgation of 
these rules or attended in other states or approved by the 
Association for Conflict Resolution (ACR) with require- 
ments equivalent to those in effect for the Academy of 
Family Mediators immediately prior to its merger with 
other organizations to become the Association for Conflict 
Resolution may be approved by the Dispute Resolution 
Commission if they are in substantial compliance with the 
standards set forth in this rule. The Dispute Resolution 
Commission may require attendees of an ACR approved 
program to demonstrate compliance with the requirements 
of Rule 9.A.(5) and 9.A.(8). either in the ACR approved 
training or in some other acceptable course. 

6.a To complete certification, a training program shall pay 
all administrative fees established by the Administra- 
tive Office of the Courts in consultation with the Dispute 
Resolution Commission. 
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RULE 10. OTHER SETTLEMENT PROCEDURES 

A. ORDER AUTHORIZING OTHER SETTLEMENT 
PROCEDURES. 

Upon receipt of a motion by the parties seeking authorization to 
utilize a settlement procedure in lieu of a mediated settlement 
conference, the Court may order the use of those procedures 
listed in Rule 10.B. unless the Court finds: that the parties did not 
agree upon the procedure to be utilized, the neutral to conduct it, 
or the neutral's compensation; or that the procedure selected is 
not appropriate for the case or the parties. Judicial settlement 
conferences may be ordered only if permitted by local rule. 

B. OTHER SETTLEMENT PROCEDURES AUTHORIZED 
BY THESE RULES. 

In addition to mediated settlement. conferences, the following 
settlement procedures are authorized by these Rules: 

(1)  Neutral Evaluation (Rule 1 l), in which a neutral offers 
an advisory evaluation of the case following summary 
presentations by each party. 

(2)  Judicial Settlement Conference (Rule 12), in which a 
District Court Judge assists the parties in reaching their 
own settlement, if allowed by local rules. 

(3) Other Settlement Procedures described and author- 
ized by local rule pursuant to Rule 13. 

The parties may agree to use arbitration under the Family 
Law Arbitration Act (G.S. 50-41 et seq.) which shall constitute 
good cause for the court to dispense with settlement proce- 
dures authorized by these rules (Rule 1.C.6). 

(1)  When Proceeding is  Conducted. The neutral shall 
schedule the conference and conduct it no later than 150 
days from the issuance of the Court's order or no later 
than the deadline for completion set out in the Court's 
order, unless extended by the Court. The neutral shall 
make an effort to schedule the conference at a time that 
is convenient with all participants. In the absence of 
agreement, the neutral shall select a date and time for 
the conference. Deadlines for completion of the confer- 
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ence shall be strictly observed by the neutral unless 
changed by written order of the Court. 

(2)  Extensions of Time. A party or a neutral may request 
the Court to extend the deadlines for completion of the 
settlement procedure. A request for an extension shall 
state the reasons the extension is sought and shall be 
served by the moving party upon the other parties and 
the neutral. The Court may grant the extension and enter 
an order setting a new deadline for completion of the 
settlement procedure. Said order shall be delivered to all 
parties and the neutral by the person who sought the 
extension. 

(3) Where Procedure is Conducted. Settlement proceed- 
ings shall be held in any location agreeable to the par- 
ties. If the parties cannot agree to a location, the neutral 
shall be responsible Ior reserving a neutral place and 
making arrangements for the conference and for giving 
timely notice of the time and location of the conference 
to all attorneys and pl-o se parties. 

(4) No Delay of Other Proceedings. Settlement proceed- 
ings shall not be cause for delay of other proceedings in 
the case, including but not limited to the conduct or 
completion of discovery, the filing or hearing of motions, 
or the trial of the case, except by order of the Court. 

(5) Inadmissibility of Settlement Proceedings. Evi- 
dence of statements made and conduct occurring in a 
settlement proceeding conducted under this section 
shall not be subject to discovery and shall be inadmissi- 
ble in any proceeding in the action or other actions on 
the same claim, excelpt in proceedings for sanctions or 
proceedings to enforlce a settlement of the action. No 
settlement agreement reached at a settlement proceed- 
ing conducted pursuant to these Rules shall be enforce- 
able unless it has been reduced to writing and signed by 
the parties and in all other respects complies with the 
requirements of Chapter 50 of the General Statutes. 
However, no evidence otherwise discoverable shall be 
inadmissible merely because it is presented or discussed 
in a settlement proceeding. 

No mediator, or other neutral conducting a settlement 
proceeding under this section, shall be compelled to tes- 
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tify or produce evidence concerning statements made 
and conduct occurring in a mediated settlement confer- 
ence or other settlement procedure in any civil proceed- 
ing for any purpose, including proceedings to enforce a 
settlement of the action, except to attest to the signing of 
any of these agreements, and except proceedings for 
sanctions under this section, disciplinary hearings 
before the State Bar or any agency established to enforce 
standards of conduct for mediators, and proceedings to 
enforce laws concerning juvenile or elder abuse. 

(6) No Record Made. There shall be no stenographic or other 
record made of any proceedings under these Rules. 

(7)  Ex Parte Communication Prohibited. Unless all parties 
agree otherwise, there shall be no ex parte communication 
prior to the conclusion of the proceeding between the neu- 
tral and any counsel or party on any matter related to the 
proceeding except with regard to administrative matters. 

(8)  Duties o f  the Parties. 

(a)  Attendance. All parties and attorneys shall attend 
other settlement procedures authorized by Rule 10 and 
ordered by the Court. 

b) Finalizing Agreement. If agreement is reached dur- 
ing the proceeding, the essential terms of the agree- 
ment shall be reduced to writing as a summary memo- 
randum unless the parties have reduced their 
agreement to writing, signed it and in all other respects 
have complied with the requirements of Chapter 50 of 
the General Statutes. The parties and their counsel 
shall use the summary memorandum as a guide to 
drafting such agreements and orders as may be 
required to give legal effect to its terms. Within 30 days 
of the proceeding, all final agreements and other dis- 
positive documents shall be executed by the parties 
and notarized, and judgments or voluntary dismissals 
shall be filed with the Court by such persons as the par- 
ties or the Court shall designate. 

(c)  Payment o f  Neutral's Fee. The parties shall pay the 
neutral's fee as provided by Rule lO.C.(12), except that 
no payment shall be required or paid for a judicial set- 
tlement conference. 
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(9) Sanctions for Failure to Attend Other Settlement 
Procedures. If any person required to attend a settlement 
proceeding fails to attend without good cause, the Court 
may impose upon that person any appropriate monetary 
sanction including, but nol; limited to, the payment of fines, 
attorneys fees, neutral fees, expenses and loss of earnings 
incurred by persons attending the conference. 

A party to the action, or the Court on its own motion, seek- 
ing sanctions against a pitrty or attorney, shall do so in a 
written motion stating the grounds for the motion and the 
relief sought. Said motion shall be served upon all parties 
and on any person against whom sanctions are being 
sought. If the Court imposes sanctions, it shall do so, after 
notice and a hearing, in a written order, making findings of 
fact supported by substantial evidence and conclusions of 
law. 

(10) Selection of Neutrals in Other Settlement 
Procedures. 

Selection By Agreement. The parties may select any per- 
son whom they believe can assist them with the settlement 
of their case to serve as i t  neutral in any settlement proce- 
dure authorized by these rules, except for judicial settle- 
ment conferences. 

Notice of such selection shall be given to the Court and to 
the neutral through the filing of a motion to authorize the 
use of other settlement procedures at the scheduling con- 
ference or the court appearance when settlement proce- 
dures are considered by the Court. The notice shall be on 
an AOC form as set out in Rule 2 herein. Such notice shall 
state the name, address and telephone number of the neu- 
tral selected; state the ra1:e of compensation of the neutral; 
and state that the neulxal and opposing counsel have 
agreed upon the selection and compensation. 

If the parties are unable to select a neutral by agreement, 
then the Court shall deny the motion for authorization to 
use another settlement procedure and the court shall order 
the parties to attend a mediated settlement conference. 

(11) Disqualification of Neutrals. Any party may move a 
Court of the district in which an action is pending for an 
order disqualifying the n.eutra1; and, for good cause, such 
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order shall be entered. Cause shall exist, but is not limited 
to circumstances where, if the selected neutral has violated 
any standard of conduct of the State Bar or any standard of 
conduct for neutrals that may be adopted by the Supreme 
Court. 

(12) Compensation o f  Neutrals. A neutral's compensation 
shall be paid in an amount agreed to among the parties and 
the neutral. Time spent reviewing materials in preparation 
for the neutral evaluation, conducting the proceeding, and 
making and reporting the award shall be cornpensable 
time. The parties shall not compensate a settlement judge. 

(13) Authority and Duties o f  Neutrals. 

(a)  Authority of Neutrals. 

( i )  Control o f  Proceeding. The neutral shall at all 
times be in control of the proceeding and the pro- 
cedures to be followed. 

(ii) Scheduling the Proceeding. The neutral shall 
make a good faith effort to schedule the proceed- 
ing at a time that is convenient with the partici- 
pants, attorneys and neutral. In the absence of 
agreement, the neutral shall select the date and 
time for the proceeding. Deadlines for comple- 
tion of the conference shall be strictly observed 
by the neutral unless changed by written order of 
the Court. 

(b) Duties o f  Neutrals. 

( i)  The neutral shall define and describe the follow- 
ing at the beginning of the proceeding: 

(a) The process of the proceeding; 

(b) The differences between the proceeding and 
other forms of conflict resolution; 

(c) The costs of the proceeding; 

(d) The inadmissibility of conduct and state- 
ments as provided by G.S. 7A-38.1(1) and Rule 
lO.C.(6) herein; and 

(e)  The duties and responsibilities of the neutral 
and the participants; 
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(ii) Disclosure. Th'e neutral has a duty to be im- 
partial and to advise all participants of any cir- 
cumstance bearing on possible bias, prejudice 
or partiality. 

(iii) Reporting Results o f  the Proceeding. The 
neutral shall report the result of the proceed- 
ing to the Court in writing within ten (10) days 
in accordance .with the provisions of Rules 11, 
12 and 13 herein on an AOC form. The 
Administrative Office of the Courts, in consulta- 
tion with the Dispute Resolution Commis- 
sion, may require the neutral to provide sta- 
tistical data for evaluation of other settlement 
procedures. 

(iv) Scheduling and Holding the Proceeding. It is 
the duty of the neutral to schedule the proceed- 
ing and conduct, it prior to the completion dead- 
line set out in the Court's order. Deadlines for 
completion of the proceeding shall be strictly 
observed by the neutral unless said time limit is 
changed by a written order of the Court. 

Rule 11. RULES FOR NEUTRAL EVALUATION 

A. NATURE OF NEUTRAL EVALUATION. Neutral evaluation 
is an informal, abbreviated presentation of facts and issues by 
the parties to an evaluator at an early stage of the case. The 
neutral evaluator is respon~~ible for evaluating the strengths 
and weaknesses of the case, providing a candid assessment of 
the merits of the case, settlement value, and a dollar value or 
range of potential awards if the case proceeds to trial. The 
evaluator is also responsible for identifying areas of agree- 
ment and disagreement and suggesting necessary and appro- 
priate discovery. 

B. WHEN CONFERENCE IS 'TO BE HELD. As a guiding prin- 
ciple, the neutral evaluation conference should be held at an 
early stage of the case, after the time for the filing of answers 
has expired but in advance of the expiration of the discovery 
period. 

C. PRE-CONFERENCE SUBildISSIONS. No later than twenty 
(20) days prior to the date established for the neutral evalua- 
tion conference to begin, each party shall furnish the evalua- 
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tor with written information about the case, and shall at the 
same time certify to the evaluator that they served a copy of 
such summary on all other parties to the case. The informa- 
tion provided to the evaluator and the other parties hereunder 
shall be a summary of the significant facts and issues in the 
party's case, and shall have attached to it copies of any docu- 
ments supporting the parties' summary. Information provided 
to the evaluator and to the other parties pursuant to this para- 
graph shall not be filed with the Court. 

D. REPLIES TO PRE-CONFERENCE SUBMISSIONS. NO 
later than ten (10) days prior to the date established for the 
neutral evaluation conference to begin, any party may, but is 
not required to, send additional written information to the 
evaluator responding to the submission of an opposing party. 
The response furnished to the evaluator shall be served on all 
other parties and the party sending such response shall cer- 
tify such service to the evaluator, but such response shall not 
be filed with the Court. 

E. CONFERENCE PROCEDURE. Prior to a neutral evaluation 
conference, the evaluator, if he or she deems it necessary, 
may request additional written information from any party. At 
the conference, the evaluator may address questions to the 
parties and give them an opportunity to complete their sum- 
maries with a brief oral statement. 

F. MODIFICATION OF PROCEDURE. Subject to approval of 
the evaluator, the parties may agree to modify the procedures 
required by these rules for neutral evaluation. 

G .  EVALUATOR'S DUTIES. 

(1) Evaluator's Opening Statement. At the beginning of 
the conference the evaluator shall define and describe 
the following points to the parties in addition to those 
matters set out in Rule lO.C.(2)(b): 

(a)  The facts that the neutral evaluation conference is 
not a trial, the evaluator is not a judge, the evalua- 
tor's opinions are not binding on any party, and the 
parties retain their right to trial if they do not reach 
a settlement. 

(b) The fact that any settlement reached will be only by 
mutual consent of the parties. 
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Oral Report t o  Parties by Evaluator. In addition to 
the written report to the Court required under these 
rules, at the conclusion of the neutral evaluation confer- 
ence the evaluator shall issue an oral report to the par- 
ties advising them of his or her opinions of the case. 
Such opinion shall include a candid assessment of the 
merits of the case, estimated settlement value, and the 
strengths and weaknesses of each party's claims if the 
case proceeds to trial. The oral report shall also contain 
a suggested settlement or disposition of the case and the 
reasons therefor. The evaluator shall not reduce his or 
her oral report to writing and shall not inform the Court 
thereof. 

(3) Report o f  Evaluator t o  Court. Within ten (10) days 
after the completion of the neutral evaluation confer- 
ence, the evaluator shall file a written report with the 
Court using an AOC form, stating when and where the 
conference was held, the names of those persons who 
attended the conference, whether or not an agreement 
was reached by the parties, and the name of the person 
designated to file judgments or dismissals concluding 
the action. 

H. EVALUATOR'S AUTHORIiTY TO ASSIST NEGOTIA- 
TIONS. If all parties at the neutral evaluation conference 
request and agree, the evaluator may assist the parties in set- 
tlement discussions. If the parties do not reach a settlement 
during such discussions, however, the evaluator shall com- 
plete the neutral evaluation conference and make his or her 
written report to the Court as if such settlement discussions 
had not occurred. If the panties reach agreement at the con- 
ference, they shall reduce their agreement to writing as 
required by Rule lO.C.(8)(bj. 

RULE 12. JUDICIAL SETTLEME:NT CONFERENCE 

A. Settlement Judge. A judicial settlement conference shall be 
conducted by a District Court Judge who shall be selected by 
the Chief District Court Judge. Unless specifically approved 
by the Chief District Court Judge, the District Court Judge 
who presides over the judiciaJ settlement conference shall not 
be assigned to try the action if it proceeds to trial. 

B. Conducting the Conference. The form and manner of con- 
ducting the conference shall be in the discretion of the settle- 
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ment judge. The settlement judge may not impose a settle- 
ment on the parties but will assist the parties in reaching a 
resolution of all claims. 

C. Confidential Nature o f  the Conference. Judicial settle- 
ment conferences shall be conducted in private. No steno- 
graphic or other record may be made of the conference. 
Persons other than the parties and their counsel may attend 
only with the consent of all parties. The settlement judge will 
not communicate with anyone the communications made dur- 
ing the conference, except that the judge may report that a 
settlement was reached and, with the parties' consent, the 
terms of that settlement. 

D. Report o f  Judge. Within ten (10) days after the completion 
of the judicial settlement conference, the settlement judge 
shall file a written report with the Court using an AOC form, 
stating when and where the conference was held, the names 
of those persons who attended the conference, whether or 
not an agreement was reached by the parties, and the name of 
the person designated to file judgments or dismissals con- 
cluding the action. 

RULE 13. LOCAL RULE MAKING 

The Chief District Court Judge of any district conducting settle- 
ment procedures under these Rules is authorized to publish local 
rules, not inconsistent with these Rules and G.S. 7A-38.4, imple- 
menting settlement procedures in that district. 

RULE 14. DEFINITIONS 

(A) The word, Court, shall mean a judge of the District Court in 
the district in which an action is pending who has adminis- 
trative responsibility for the action as an assigned or presid- 
ing judge, or said judge's designee, such as a clerk, trial 
court administrator, case management assistant, judicial 
assistant, and trial court coordinator. 

(B) The phrase, AOC forms, shall refer to forms prepared by, 
printed, and distributed by the Administrative Office of the 
Courts to implement these Rules or forms approved by local 
rule which contain at least the same information as those 
prepared by AOC. Proposals for the creation or modification 
of such forms may be initiated by the Dispute Resolution 
Comn~ission. 
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(C) The term, Family Financi,al Case, shall refer to any civil 
action in district court in which a claim for equitable distri- 
bution, child support, alimony, or post separation support is 
made, or in which there are claims arising out of contracts 
between the parties under GS 50-20(d), 52-10, 52-10.1 or 
52B. 

RULE 15. TIME LIMITS 

Any time limit provided for by these rules may be waived or 
extended for good cause shown. Time shall be counted pursuant 
to the Rules of Civil Procedure. 



In the Supreme Court o f  North Carolina 

Order Adopting Amendments t o  the Rules Implementing 
Statewide Mediated Settlement Conferences and Other 
Settlement Procedures in Superior Court Civil Actions 

WHEREAS, section 7A-38.1 of the North Carolina General 
Statutes establishes a program in superior court to provide for settle- 
ment procedures to expedite settlement of superior court civil 
actions, and 

WHEREAS, N.C.G.S. 7A-38.l(c) provides for this Court to imple- 
ment section 7A-38.1 by adopting rules and amendments to rules 

NOW, THEREFORE, pursuant to N.C.G.S. 3 7A-38.l(c), Rules 
Implementing Statewide Mediated Settlement Conferences and Other 
Settlement Procedures in Superior Court Civil Actions are hereby 
amended to read as in the following pages. These amended Rules 
shall be effective on the 21st of November, 2002. 

Adopted by the Court in conference the 21st day of November, 
2002. The Appellate Division Reporter shall publish the Rules 
Implementing Statewide Mediated Settlement Conferences and 
Other Settlement Procedures in Superior Court Civil Actions in 
their entirety, as amended through this action, at the earliest 
practicable date. 

Butterfield, J. 
For the Court 
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REVISED RULES IMPLEMENTING STATEWIDE MEDIATED 
SETTLEMENT CONFERENCES AND OTHER SETTLEMENT 

PROCEDURES IN SUPERIOR COURT CIVIL ACTIONS 

TABLE OF CONTENTS 
1. Initiating settlement events. 
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3. The mediated settlement conferc.nce. 
4. Duties of parties, attornevs and other participants in mediated 

settlement conferences. 
5. Sanctions for failure to attend mediated settlement conferences. 
6. Authoritv and duties of mediatom 
7. Com~ensation of the mediator. 
8. Mediator certification and decertification. 
9. Certification of mediation training programs. 

10. Other Settlement Procedures. 
11. Rules for Neutral Evaluation. 
12. Rules for Arbitration. 
13. Rules for Summary Trial. 
14. Local rule making. 
15. Definitions. 
16. Time limits. 

RULE 1. INITIATING SETTLEMENT EVENTS 

A. PURPOSE OF MANDATORY SETTLEMENT 
PROCEDURES. 
Pursuant to G.S. 78-38.1, these Rules are promulgated to 
implement a system of settlement events which are designed 
to focus the parties' attentiton on settlement rather than on 
trial preparation and to provide a structured opportunity for 
settlement negotiations to take place. Nothing herein is 
intended to limit or prevent the parties from engaging in set- 
tlement procedures voluntarily at any time before or after 
those ordered by the Court pursuant to these Rules,;iftektB 

B. DUTY OF COUNSEL TO CONSULT WITH CLIENTS AND 
OPPOSING COUNSEL CONCERNING SETTLEMENT 
PROCEDURES. 
In furtherance of this purpose, counsel. upon being. retained 
to represent anv par& to a superior court case, shall advise 
his or her clientls) regarding the settlement procedures 
approved bv these Rules and shall attempt to reach agree- 
ment with opposing counsel on the a~uropriate settlement 
procedure for the action. 
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B.C. INITIATING THE MEDIATED SETTLEMENT CON- 
FERENCE IN EACH ACTION BY COURT ORDER. 

(1) Order by Senior Resident S u ~ e r i o r  Court Judae. 
The Senior Resident Superior Court Judge of any judi- 
cial district may, by written order, require all persons 
and entities entified in Rule 4 to attend a pre-trial 
mediated settlement conference in a a f f y  civil action 
except an action in which a party is seeking the 
issuance of an extraordinary writ or is appealing the 
revocation of a motor vehicle operator's license. 

(2)  Motion t o  authorize the use o f  other settlement 
procedures. The ~ a r t i e s  mav move the Senior 
Resident Su~er ior  Court Judge to authorize the use of 
some other settlement ~rocedure  allowed bv these 
rules or bv local rule in lieu of a mediated settlement 
conference, as ~ r o v i d e d  in G.S. 7A-38.l(i). Such 
motion shall be filed within 21 davs of the order requir- 
ing a mediated settlement conference on an AOC form, 
and shall include: 

(a) the t w e  of other settlement ~rocedure  requested; 

(b) the name, address and te le~hone number of the 
neutral selected bv the ~ar t i e s ;  

(c) the rate of com~ensation of the neutral; 

(d) that the neutral and omosing counsel have 
agreed w o n  the selection and comwensation of 
the neutral selected; 

(e )  that all ~ a r t i e s  consent to the motion. 

If the ~ a r t i e s  are unable to agree to each of the above, 
then the Senior Resident Su~er ior  Court Judge shall 
denv the motion and the ~ a r t i e s  shall attend the medi- 
ated settlement conference as originallv ordered bv 
the Court. Otherwise. the court mav order the use of 
anv agreed w o n  settlement Drocedures authorized bv 
Rules 10-12 herein or bv local rules of the Su~er io r  
Court in the countv or district where the action is 
pending. 

wm Timing o f  the  order. The Senior Resident 
Superior Court Judge shall issue the order requir- 
ing a mediated settlement conference as soon as 
practicable after the time for the filing of answers 
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has expired. Rules l.C.(4] &i-@ and 3.B. herein 
shall govern the content of the order and the date 
of completion of the conference. 

w(4) Content of order. The court's order shall (1) 
require that a mediated settlement conference be 
held in the case; (2) establish a deadline for the 
completion of the conference; (3) state clearly that 
the parties have the right to select their own medi- 
ator as provided by Rule 2; (4) state the rate of 
compensation of the court appointed mediator in 
the event that the parties do not exercise their 
right to select a mediator pursuant to Rule 2; and 
(5) state that the parties shall be required to pay 
the mediator's fee at the conclusion of the settle- 
ment conference unless otherwise ordered by the 
court. The order :shall be on an AOC form. 

w(5) Motion for court ordered mediated settle- 
ment conference, In cases not ordered to medi- 
ated settlement conference, any party may file a 
written motion with the Senior Resident Superior 
Court Judge requesting that such conference be 
ordered. Such motion shall state the reasons why 
the order should be allowed and shall be served on 
non-moving parties. Objections to the motion may 
be filed in writing with the Senior Resident 
Superior Court Judge within 10 days after the date 
of the service of the motion. Thereafter, the Judge 
shall rule upon the motion without a hearing and 
notify the parties or their attorneys of the ruling. 

wm Motion to dis~ense  with mediated settlement 
conference. A party may move the Senior 
Resident Superior Court Judge to dispense with 
the mediated settlement conference ordered by the 
Judge. Such motion shall state the reasons the 
relief is sought. For good cause shown, the Senior 
Resident Superior Court Judge may grant the 
motion. 
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6.a INITIATING THE MEDIATED SETTLEMENT 
CONFERENCE BY LOCAL RULE. 

(1) Order bv local rule. In judicial districts in which a 
system of scheduling orders or scheduling confer- 
ences is utilized to aid in the administration of civil 
cases, the Senior Resident Superior Court Judge of 
said districts may, by local rule, require all persons and 
entities identified in Rule 4 to attend a pre-trial medi- 
ated settlement conference in any civil action except 
an action in which a party is seeking the issuance of an 
extraordinary writ or is appealing the revocation of a 
motor vehicle operator's license. 

(2) Scheduling orders or notices. In judicial districts in 
which scheduling orders or notices are utilized to 
manage civil cases and for all cases ordered to medi- 
ated settlement conference by local rule, said order or 
notice shall (1) require that a mediated settlement con- 
ference be held in the case; (2) establish a deadline for 
the completion of the conference; (3) state clearly that 
the parties have the right to select their own mediator 
and the deadline by which that selection should be 
made; (4) state the rate of compensation of the court 
appointed mediator in the event that the parties do not 
exercise their right to select a mediator; and ( 5 )  state 
that the parties shall be required to pay the mediator's 
fee at the conclusion of the settlement conference 
unless otherwise ordered by the court. 

(3) S c h e d u l i n ~  conferences. In judicial districts in 
which scheduling conferences are utilized to manage 
civil cases and for cases ordered to mediated settle- 
ment conferences by local rule, the notice for said 
scheduling conference shall (1) require that a medi- 
ated settlement conference be held in the case; (2) 
establish a deadline for the completion of the confer- 
ence; (3) state clearly that the parties have the right to 
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select their own mediator and the deadline by which 
that selection should be made; (4) state the rate of 
compensation of the court appointed mediator in the 
event that the parties do not exercise their right to 
select a mediator; and (5) state that the parties shall 
be required to pay the mediator's fee at the conclusion 
of the settlement conference unless otherwise 
ordered by the court. 

(4) AD~lication o f  Rule 1.C. The provisions of Rule 
l.C.(2), ( 5 )  and (6) s:hall apply to Rule 1.D. except for 
the time limitations set out therein. 

(5)  Deadline for completion. The provisions of Rule 
3.B. determining the deadline for completion of the 
mediated settlement, conference shall not apply to 
mediated settlement conferences conducted pursuant 
to Rule 1.D. The dea,dline for completion shall be set 
by the Senior Resident Superior Court Judge or 
designee at the scheduling conference or in the sched- 
uling order or notice, whichever is applicable. 
However, the completion deadline shall be well in 
advance of the trial date. 

(6)  Selection o f  medic-. The parties may select and 
nominate, or the Senior Resident Superior Court 
Judge may appoint, mediators pursuant to the provi- 
sions of Rule 2., except that the time limits for selec- 
tion, nomination, and appointment shall be set by 
local rule. All other provisions of Rule 2. shall apply to 
mediated settlement conferences conducted pursuant 
to Rule 1.D. 

(7)  Use o f  other settlement ~rocedures .  The ~ a r t i e s  
mav utilize other settlement ~rocedures  pursuant to 
the m-ovisions of Rule l.C.(2) and Rule 10. However, 
the time limits and method of moving the court for 
a~uroval  to utilize another settlement ~rocedure  set 
out in those rules shall not amlv and shall be gov- 
erned bv local rule. 

RULE 2. SELECTION OF MEDLQTOR 

A. SELECTION OF CERTIFIED MEDIATOR BY AGREE- 
MENT OF THE PARTIES!. The parties may select a media- 
tor certified pursuant to these Rules by agreement within 
21 days of the court's order. The plaintiff's attorney shall 
file with the court a Notice of Selection of Mediator by 
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Agreement within 21 days of the court's order, however, any 
party may file the notice. Such notice shall state the name, 
address and telephone number of the mediator selected; state 
the rate of compensation of the mediator; state that the medi- 
ator and opposing counsel have agreed upon the selection 
and rate of compensation; and state that the mediator is cer- 
tified pursuant to these Rules. The notice shall be on an AOC 
form. 

B. NOMINATION AND COURT APPROVAL OF A NON- 
CERTIFIED MEDIATOR. The parties may select a mediator 
who does not meet the certification requirements of these 
Rules but who, in the opinion of the parties and the Senior 
Resident Superior Court Judge, is otherwise qualified by train- 
ing or experience to mediate the action and who agrees to 
mediate indigent cases without pay. 

If the parties select a non-certified mediator, the plaintiff's 
attorney shall file with the court a Nomination of Non- 
Certified Mediator within 21 days of the court's order. 
Such nomination shall state the name, address and tele- 
phone number of the mediator; state the training, experience 
or other qualifications of the mediator; state the rate of com- 
pensation of the mediator; and state that the mediator and 
opposing counsel have agreed upon the selection and rate of 
compensation. 

The Senior Resident Superior Court Judge shall rule on said 
nomination without a hearing, shall approve or disapprove of 
the parties' nomination and shall notify the parties of the 
court's decision. The nomination and approval or disapproval 
of the court shall be on an AOC form. 

C. APPOINTMENT OF MEDIATOR BY THE COURT. If the 
parties cannot agree upon the selection of a mediator, the 
plaintiff or plaintiff's attorney shall so notify the court and 
request, on behalf of the parties, that the Senior Resident 
Superior Court Judge appoint a mediator. The motion must be 
filed within 21 days after the court's order and shall state that 
the attorneys for the parties have had a full and frank discus- 
sion concerning the selection of a mediator and have been 
unable to agree. The motion shall be on an AOC form. Tke 
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Upon receipt of a motion to alppoint a mediator, or in the event 
the plaintiff's attorney has not filed a Notice of Selection or 
Nomination of Non-Certified Mediator with the court within 
21 days of the court's order, the Senior Resident Superior 
Court Judge shall appoint a mediator, certified pursuant to 
these Rules, under a procedure established by said Judge 
and set out in Local Rules c--t'---. Only 
mediators who agree to mediate indigent cases without pay 
shall be appointed. 

The Dispute Resolution Commission shall furnish for the con- 
sideration of eke Senior Resident Superior Court Judge&) & 

. . .  ,---.-'--' a list of those certified superior 
court mediators who reauest appointments in said district. 
Said list shall contain the mediators' names, addresses and 
telephone numbers and shall be provided in writing or on the 
Commission's web site. 

D. MEDIATOR INFORMATION DIRECTORY. To assist the 
parties in the selection of a rnediator by agreement, the Senior 
Resident Superior Court Judge having authority over any 
county participating in the mediated settlement conference 
program shall prepare and keep current for such county a 
central directory of infornlation on all certified mediators 
who wish to mediate cases in that county. Such information 
shall be collected on loose leaf forms provided by the Dispute 
Resolution Commission and be kept in one or more note- 
books made available for inspection by attorneys and parties 
in the office of the Clerk of Superior Court in such county. 

E. DISQUALIFICATION 01" MEDIATOR. Any party may 
move the Senior Resident Superior Court Judge of the dis- 
trict where the action is pending for an order disquali- 
fying the mediator. For good cause, such order shall be 
entered. If the mediator is disqualified, a replacement media- 
tor shall be selected or appointed pursuant to Rule 2. Nothing 
in this provision shall preclude mediators from disquali- 
fying themselves. 
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RULE 3. THE MEDIATED SETTLEMENT CONFERENCE 

A. WHERE CONFERENCE IS TO BE HELD. Unless all par- 
ties and the mediator otherwise agree, the mediated settle- 
ment conference shall be held in the courthouse or other pub- 
lic or community building in the county where the case is 
pending. The mediator shall be responsible for reserving a 
place and making arrangements for the conference and for 
giving timely notice of the time and location of the conference 
to all attorneys, unrepresented parties and other persons and 
entities required to attend. 

B. WHEN CONFERENCE IS TO BE HELD. As a guiding prin- 
ciple, the conference should be held after the parties have had 
a reasonable time to conduct discovery but well in advance of 
the trial date. 

The court's order issued pursuant to Rule l.C.(l) shall state a 
deadline for completion for the conference which shall be not 
less than 120 days nor more than 180 days after issuance of 
the court's order. The mediator shall set a date and time for 
the conference ~ u r s u a n t  to Rule 6.B.(5). 

C. REQUEST TO EXTEND DEADLINE FOR COMPLE- 
.TION. A party, or the mediator, may request the Senior 
Resident Superior Court Judge to extend the deadline for 
completion of the conference. Such request shall state the 
reasons the extension is sought and shall be served by the 
moving party upon the other parties and the mediator. If any 
party does not consent to the request, said party shall 
promptly communicate its objection to the office of the 
Senior Resident Superior Court Judge. 

The Senior Resident Superior Court Judge may grant the 
request by setting a new deadline for the completion of the 
conference, which date may be set at any time prior to trial. 
Notice of the Judge's action shall be served immediately on all 
parties and the mediator by the person who sought the exten- 
sion and shall be filed with the court. 

D. RECESSES. The mediator may recess the conference at any 
time and may set times for reconvening. If the time for recon- 
vening is set before the conference is recessed, no further 
notification is required for persons present at the conference. 

E. THE MEDIATED SETTLEMENT CONFERENCE IS NOT 
TO DELAY OTHER PROCEEDINGS. The mediated settle- 
ment conference shall not be cause for the delay of other pro- 
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ceedings in the case, including the completion of discovery, 
the filing or hearing of motialns, or the trial of the case, except 
by order of the Senior Resident Superior Court Judge. 

RULE 4. DUTIES OF PARTIES, ATTORNEYS AND OTHER PAR- 
TICIPANTS IN MEDIATED SETTLEMENT CONFERENCES 

A. ATTENDANCE. 

(1) The following persons shall attend a mediated settlement 
conference: 

(a) Parties. 
(i) All individual parties. 

(ii) Any party that is not a natural person or a gov- 
ernmental entity shall be represented at the 
conference bly an officer, employee or agent 
who is not such party's outside counsel and 
who has been1 authorized to decide on behalf of 
such party whether and on what terms to settle 
the action; 

(iii) Any party that is a governmental entity shall 
be represented at the conference by an 
employee or agent who is not such party's out- 
side counsel and who has authority to decide 
on behalf of such party whether and on what 
terms to settle the action; provided, if under 
law proposed settlement terms can be 
approved only by a board, the representative 
shall have authority to negotiate on behalf of 
the party and to make a recommendation to 
that board. 

(b) Insurance comvanv revresentatives. A represen- 
tative of each liability insurance carrier, uninsured 
motorist insurance carrier, and underinsured 
motorist insurance carrier which may be obligated 
to pay all or part of any claim presented in the 
action. Each such carrier shall be represented at the 
conference by an officer, employee or agent, other 
than the carrier's outside counsel, who has the 
authority to make a decision on behalf of such car- 
rier or who has 'been authorized to negotiate on 
behalf of the carrier and can promptly communicate 
during the conference with persons who have such 
decision-making authority. 
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(c) Attornevs. At least one counsel of record for each 
party or other participant, whose counsel has appeared in 
the action. 

(2) Any party or person required to attend a mediated settle- 
ment conference shall physically attend until an agree- 
ment is reduced to writing and signed as provided in Rule 
4.C. or an impasse has been declared. Any such party or 
person may have the attendance requirement excused or 
modified, including the allowance of that party's or per- 
son's participation without physical attendance: 

(a) By agreement of all parties and persons required to 
attend and the mediator; or 

(b) By order of the Senior Resident Superior Court 
Judge, upon motion of a party and notice to all 
parties and persons required to attend and the 
mediator. 

B. NOTIFYING LIEN HOLDERS. Any party or attorney who 
has received notice of a lien or other claim upon proceeds 
recovered in the action shall notify said lien holder or 
claimant of the date, time, and location of the mediated set- 
tlement conference and shall request said lien holder or 
claimant to attend the conference or make a representative 
available with whom to communicate during the conference. 

C. FINALIZING AGREEMENT. If an agreement is reached i~ 
at the conference, parties to the agreement shall reduce its - 
terms to writing and sign it along with their counsel. By stip- 
ulation of the parties and at their expense, the agreement may 
be electronically or stenographically recorded. A consent 
judgment or one or more voluntary dismissals shall be filed 
with the court by such persons as the parties shall designate. 

D. PAYMENT OF MEDIATOR'S FEE. The parties shall pay the 
mediator's fee as provided by Rule 7. 

E. RELATED CASES. Upon application by any party or person, 
the Senior Resident Superior Court Judge may order that an 
attorney of record or a party in a pending Superior Court Case 
or a representative of an insurance carrier that may be liable 
for all or any part of a claim pending in Superior Court shall, 
upon reasonable notice, attend a mediation conference that 
may be convened in another pending case, regardless of the 
forum in which the other case may be pending, provided that 
all parties in the other pending case consent to the attendance 
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ordered pursuant to this rule. Any such attorney, party or car- 
rier representative that properly attends a mediation confer- 
ence pursuant to this rule s8hall not be required to pay any of 
the mediation fees or costs related to that mediation confer- 
ence. Any disputed issues concerning an order entered pur- 
suant to this rule shall be dletermined by the Senior Resident 
Superior Court Judge who entered the order. 

DRC COMMEN'FS TO RULE 4 

DRC Comment to Rule 4.C. 

N.C.G.S. # 7A-38.1(1) provides that no settlement shall be enforceable 
unless it has been reduced to writing and signed by the parties. When 
a settlement is reached during a mediated settlement conference, the 
mediator shall be sure its terms are reduced to writing and signed by 
the parties and their attorneys before ending the conference. 

DRC Comment t o  Rule 4.E. 

Rule 4.E. was adopted to clarify it Senior Resident Superior Court 
Judge's authority in those situations where there may be a case 
related to a Superior Court case pending in a different forum. For 
example, it is common for there to be claims asserted against a third- 
party tortfeasor in a Superior Court case at the same time that there 
are related workers' compensation claims being asserted in an 
Industrial Commission case. Because of the related nature of such 
claims, the parties in the Industrial Commission case may need an 
attorney of record, party, or insurance carrier representative in the 
Superior Court case to attend the Industrial Commission mediation 
conference in order to resolve the pending claims in that case. Rule 
4.E. specifically authorizes a Senior Resident Superior Court Judge to 
order such attendance provided that all parties in the related 
Industrial Commission case consent and the persons ordered to 
attend receive reasonable notice. The Industrial Commission's Rules 
for Mediated Settlement and Neutral Evaluation Conferences contain 
a similar provision wkiek a t  prcwides that persons involved in an 
Industrial Commission case may lbe ordered to attend a mediation 
conference in a related Superior Clourt Case. 

RULE 5. SANCTIONS FOR FAILURE TO ATTEND MEDIATED 
SETTLEMENT CONFERENCES. If a party or other person 
required to attend a mediated set1,lement conference fails to attend 
without good cause, -..-'--' a resi- 
dent or mesiding: Su~er io r  Court Judge ,  may impose upon the party 
or person any appropriate monetary sanction including, but not 1ir-n- 
ited to, the payment of fines, attorineys fees, mediator fees, expenses 
and loss of earnings incurred by persons attending the conference. 
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A party seeking sanctions against another party or person shall do so 
in a written motion stating the grounds for the motion and the relief 
sought. Said motion shall be served upon all parties and on any per- 
son against whom sanctions are being sought. The court mav initiate 
sanction Droceedings w o n  its own motion bv the entrv of a show 
cause order. If the court imposes sanctions, it shall do so, after notice 
and a hearing, in a written order, making findings of fact supported by 
substantial evidence and conclusions of law. (See also Rule 7.F.G. and 
the Comment to Rule 7.F.G.) 

RULE 6. AUTHORITY AND DUTIES OF MEDIATORS 

A. AUTHORITY OF MEDIATOR. 

(1) Control of conference. The mediator shall at all times 
be in control of the conference and the procedures to be 
followed. However. the mediator's conduct shall be gov- 
erned bv standards of conduct promulgated bv the 
S u ~ r e m e  Court which shall contain a ~rovision ~rohibit-  
ing mediators from ~rolongina a conference undulv. 

(2) Private consultation. The mediator may communicate 
privately with any participant or counsel prior to and dur- 
ing the conference. The fact that private communications 
have occurred with a participant shall be disclosed to all 
other participants at the beginning of the conference. 

(3) Scheduling the conference. The mediator shall make a 
good faith effort to schedule the conference at a time that 
is convenient with the participants, attorneys and media- 
tor. In the absence of agreement, the mediator shall 
select the date for the conference. 

B. DUTIES OF MEDIATOR. 

(1) The mediator shall define and describe the following at 
the beginning of the conference: 

(a) The process of mediation; 

(b) The differences between mediation and other forms 
of conflict resolution; 

(c) The costs of the mediated settlement conference; 

(d) That the mediated settlement conference is not a 
trial, the mediator is not a judge, and the parties 
retain their right to trial if they do not reach 
settlement; 
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(e) The circumstances under which the mediator may 
meet and communicate privately with any of the par- 
ties or with any other person; 

(f)  Whether and under what conditions communications 
with the mediator will be held in confidence during 
the conference; 

(g) The inadmissibility of conduct and statements as 
provided by G.S. ;'A-38.1; 

(h) The duties and responsibilities of the mediator and 
the participants; and 

( i )  That any agreem~ent reached will be reached by 
mutual consent. 

(2) Disclosure. The mediator has a duty to be impartial and 
to advise all participants of any circumstances bearing on 
possible bias, prejudice or partiality. 

(3) Declaring im~asse.  It is the duty of the mediator to 
determine in a timely manner that an impasse exists and 
that the conference should end. To that end. the mediator 
shall inauire of and consider the desires of the parties to 
cease or continue the conference. 

(4) Re~ortinn results of conference. The mediator shall 
report to the court on an AOC form within 10 days of the 
conference whether or not an agreement was reached by 
the parties. If an agreement was reached, the report shall 
state whether the actlon will be concluded by consent 
judgment or voluntary dismissal and shall identify the 
person designated to lile such consent judgment or dis- 
missals. The mediator's report also shall inform the court 
of the absence of any party, attorney, or insurance repre- 
sentative known to the mediator to have been absent 
from the mediated settlement conference without per- 
mission. The Dispute Resolution Commission or the 
Administrative Office of the Courts may require the medi- 
ator to provide stati!jtical data for evaluation of the 
Mediated Settlement Conference Program. 

(5) Scheduling and holding the conference. It is the duty 
of the mediator to schedule the conference and conduct 
it prior to the conference completion deadline set out in 
the court's order. The mediator shall make an effort to 
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schedule the conference at a time that is convenient with 
all ~ a r t i c i ~ a n t s .  In the absence of agreement, the media- 
tor shall select a date and time for the conference. 
Deadlines for completion of the conference shall be 
strictly observed by the mediator unless said time limit is 
changed by a written order of the Senior Resident 
Superior Court Judge. 

(6)  Distribution o f  mediator evaluation form. At the 
mediated settlement conference. the mediator shall dis- 
tribute a mediator evaluation form amroved bv the 
Dispute Resolution Commission. The mediator shall dis- 
tribute one CODV Der ~ a r t v  with additional c o ~ i e s  distrib- 
uted w o n  reauest. The evaluation is intended for Dur- 
poses of self-im~rovement and the mediator shall review 
returned evaluation forms. 

RULE 7. COMPENSATION OF THE MEDIATOR 

A. BY AGREEMENT. When the mediator is stipulated by the 
parties, compensation shall be as agreed upon between the 
parties and the mediator. 

B. BY COURT ORDER. When the mediator is appointed by the 
court, the parties shall compensate the mediator for media- 
tion services at the rate of $125 per hour. The parties shall 
also pay to the mediator a one-time, per case administrative 
fee of $125 that is due upon appointment. 

C. CHANGE OF APPOINTED MEDIATOR. Pursuant to Rule 
2.A., the parties have twenty-one (21) days to select a media- 
tor. Parties who fail to select a mediator within that time 
frame and then desire a substitution after the court has 
appointed a mediator, shall obtain court approval for the sub- 
stitution. If the court approves the substitution, the parties 
shall pay the court's original appointee the $125 one time, per 
case administrative fee provided for in Rule 7.B. 

D. INDIGENT CASES. No party found to be indigent by the 
court for the purposes of these rules shall be required to pay 
a mediator fee. Any mediator conducting a settlement confer- 
ence pursuant to these rules shall waive the payment of fees 
from parties found by the court to be indigent. Any party may 
move the Senior Resident Superior Court Judge for a finding 
of indigence and to be relieved of that party's obligation to 
pay a share of the mediator's fee. 

Said motion shall be heard subsequent to the completion of 
the conference or, if the parties do not settle their case, sub- 
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sequent to the trial of the action. In ruling upon such motions, 
the Judge shall apply the criteria enumerated in G.S. 1-110(a), 
but shall take into consideration the outcome of the action 
and whether a judgment was rendered in the movant's 
favor. The court shall enter an order granting or denying the 
party's request. 

E. POSTPONEMENT FEES. As used herein, the term 
"postponement" shall mean reschedule or not proceed with a 
settlement conference once a date for the settlement confer- 
ence has been agreed upon and scheduled by the parties and 
the mediator. After a settlement conference has been sched- 
uled for a specific date, a party may not unilaterally postpone 
the conference. A conference may be postponed only after 
notice to all parties of the reason for the postponement, pay- 
ment of a postponement fee to the mediator, and consent of 
the mediator and the opposing attorney. If a mediation is post- 
poned within seven (7) business days of the scheduled date, 
the fee shall be $125. If the settlement conference is post- 
poned within three (3) business days of the scheduled date, 
the fee shall be $250. Postponement fees shall be paid by the 
party requesting the postponement unless otherwise agreed 
to between the parties. Postponement fees are in addition 
to the one time, per case administrative fee provided for in 
Rule 7.B. 

F. PAYMENT OF COMPENS.ATION BY PARTIES. Unless oth- 
erwise agreed to by the parties or ordered by the court, the 
mediator's fee shall be paid in equal shares by the parties. 
For purposes of this rule, multiple parties shall be con- 
sidered one party when they are represented by the same 
counsel. Parties obligated to pay a share of the fees shall 
pay them equally. Payment shall be due upon completion of 
the conference. 

G .  SANCTIONS FOR FAILURE TO PAY MEDIATOR'S FEE. 
Willful failure of a party to make timely payment of that 
party's share of the mediator's fee (whether the one time, per 
case, administrative fee, the hourly fee for mediation serv- 
ices, or any postponement fee) or willful failure of a party 
contending indigent status to promptly move the Senior 
Resident Superior Court Judge for a finding of indigency, shall 
constitute contempt of court and may result, following notice, 
in a hearing and the imposi1,ion of any and all lawful sanctions 
by a Resident or Presiding Superior Court Judge. 
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DRC COMMENTS TO RULE 7 

DRC Comment t o  Rule 7.B. 

Court-appointed mediators may not be compensated for travel time, 
mileage, or any other out-of-pocket expenses associated with a court- 
ordered mediation. 

DRC Comment to Rule 7.E. 

Though MSC Rule 7.E. provides that mediators "shall" assess the 
postponement fee, it is understood there may be rare situations 
where the circumstances occasioning a request for a postponement 
are beyond the control of the parties, for example, an illness, serious 
accident, unexpected and unavoidable trial conflict. When the party 
or parties take steps to notify the mediator as soon as possible in 
such circumstances, the mediator, may, in his or her discretion, waive 
the postponement fee. 

Non-essential requests for postponements work a hardship on par- 
ties and mediators and serve only to inject delay into a process 
and program designed to expedite litigation. As such, it is ex- 
pected that mediators will assess a postponement fee in all instances 
where a request does not appear to be absolutely warranted. 
Moreover, mediators are encouraged not to agree to postpone- 
ments in instances where, in their judgment, the mediation could be 
held as scheduled. 

DRC Comment t o  Rule 7.F. 

If a party is found by a Senior Resident Superior Court Judge to have 
failed to attend a mediated settlement conference without good 
cause, then the Court may require that party to pay the mediator's fee 
and related expenses. 

DRC Comment t o  Rule 7 .6 .  

If the Mediated Settlement Conference Program is to be successful, it 
is essential that mediators, both party-selected and court-appointed, 
be compensated for their services. MSC Rule 7.G. is intended to 
give the court express authority to enforce payment of fees owed 
both court-appointed and party-selected mediators. In instances 
where the mediator is party-selected, the court may enforce fees 
which exceed the caps set forth in 7.B. (hourly fee and adminis- 
trative fee) and 7.E. (postponement/cancellation fee) or which 
provide for payment of services or expenses not provided for in Rule 
7 but agreed to among the parties, for example, payment for travel 
time or mileage. 
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RULE 8. MEDIATOR CERTIFICATION AND DECERTIFICATION 

The Dispute Resolution Commission may receive and approve 
applications for certification of persons to be appointed as 
Superior Court mediators. For certification, a person shall: 

A. Have completed a minimum of 40 hours in a m i a l  ~ G o u r t  
mwediation tTraining pProgram certified by the Dispute - 

Resolution Commission:, or have completed a 16 hour 
sup~lemental trial court mediation training certified bv 
the Commission after having been certified bv the 
Commission as a familv financial mediator; 

B. Have the following training, experience and qualifications: 

(1) An attorney may be certified if he or she: 

(a) is either: 

( i)  a member in good standing of the North 
Carolina State Bar, pursuant to Title 27, N.C. 
Administrative Code, The N.C. State Bar, 
Chapter 1, Subchapter A, Section .0201(b) or 
Section .0201(c)(l), as those rules existed 
January 1, 2000, or 

(ii) a member similarly in good standing of the 
Bar of another state; demonstrates familiar- 
ity with North Carolina court structure, 
legal terminology and civil procedure; and 
provides to the Dispute Resolution 
Commission three letters of reference as to 
the applicant's good character, including at 
least one letter from a person with knowl- 
edge of the applicant's practice as an attor- 
ney; and 

(b) has at least five years of experience as a judge, 
practicing attorney, law professor and/or media- 
tor, or equivalent experience. 

Any current or former attorney who is disqualified by 
the attorney licensing authority of any state shall be 
ineligible to be ce.rtified under this Rule 8.B.(1) or 
Rule 8.B.(2). 

(2) A non-attorney may be certified if he or she has com- 
pleted the following: 

(a) a six hour training on North Carolina court orga- 
nization, legal. terminology, civil court proce- 
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dure, the attorney-client privilege, the unautho- 
rized practice of law, and common legal issues 
arising in Superior Court cases, provided by a 
trainer certified by the Dispute Resolution 
Commission: 

(b) provide to the Dispute Resolution Commission 
three letters of reference as to the applicant's 
good character, including at least one letter 
from a person with knowledge of the applicant's 
experience claimed in Rule 8.B.(2)(c); 

one of the following; (i) a minimum of 20 hours 
of basic mediation training provided by a 
trainer acceptable to the Dispute Resolution 
Commission; and after completing the 20 hour 
training, mediating at least 30 disputes, over the 
course of at least three years, or equivalent 
experience, and either a four year college de- 
gree or four years of management or admin- 
istrative experience in a professional, business, 
or governmental entity; or (ii) ten years of man- 
agement or administrative experience in a pro- 
fessional, business, or governmental entity. 

(d) Observe three mediated settlement conferences 
meeting the requirements of Rule 8.C. con- 
ducted by at least t.wo different certified media- 
tors, in addition to those required by Rule 8.C. 

C. Observe two mediated settlement conferences conducted 
by a certified Superior Court mediator; 

(1) at least one of which must be court ordered by a 
Superior Court, 

(2)  the other may be a mediated settlement conference 
conducted under rules and procedures substantially 
similar to those set out herein, in cases pending in 
the North Carolina Industrial Commission, the North 
Carolina Office of Administrative Hearings, North 
Carolina Superior Court, or the United States District 
Courts for North Carolina. 

D. Demonstrate familiarity with the statute, rules, and prac- 
tice governing mediated sett,lement conferences in North 
Carolina; 
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E. Be of good moral chalracter and adhere to any e&hi& 
standards k e & w  &practice for mediators acting pur- 
suant to these Rules aldopted by the& Supreme Court. 
Ao~licants for certification and re-certification and all 
certified Superior Court mediators shall report to the 
Commission anv criml~nal convictions. disbarments or 
other disciplinary comdaints and actions as soon as the 
amlicant or mediator has notice of them; 

F. Submit proof of qualifications set out in this section on a 
form provided by the Dispute Resolution Commission; 

G. Pay all administrative fees established by the 
Administrative Office of the Courts upon the recommen- 
dation of the Dispute Resolution Commission; 4 

H. Agree to ---' accept 
as pavment in full of a i~artv's share of the mediator's fee, 
the fee ordered bv the Court pursuant to Rule 7; 

I. Complv with the reauirements of the Dispute Resolution 
Commission for con1;inuing mediator education or 
training. (These reauirements mav include comeletion of 
training or self-studv designed to improve a mediator's 
communication, negotiation, facilitation or mediation 
skills: completion of observations; service as a mentor to 
a less experienced mediator: being mentored bv a more 
exoerienced mediator: or serving as a trainer. Mediators 
shall report on a Commission aD~r0ved form.) 

Certification may be revoked or not renewed at any time it is 
shown to the satisfaction of the Dispute Resolution Commission 
that a mediator no longer meets the above qualifications or has 
not faithfully observed these rules or those of any district in 
which he or she has served a s  a mediator. Anv person who is 
or has been disaualified bv a lsrofessional licensing authoritv of 
anv state for misconduct shall be ineligible to be certified under 
this Rule. 

RULE 9. CERTIFICATION OF MEDIATION TRAINING 
PROGRAMS 

A. Certified training programs for mediators . . ewh&iww seek in^ o n l l k  
mediators shall consist of ;t minimum of 40 hours instruction. 
The curriculum of such programs shall include: 

(1) Conflict resolution and mediation theory; 
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(2) Mediation process and techniques, including the process 
and techniques of trial court mediation; 

(3) Communication and information gathering skills. 

@j(Q Standards of conduct for mediators including, but 
not limited to the Standards of Professional Conduct 
adopted by the Supreme Court; 

w(a Statutes, rules, and practice governing mediated set- 
tlement conferences in North Carolina; 

@+m Demonstrations of mediated settlement conferences; 

e)(a Simulations of mediated settlement conferences, 
involving student participation as mediator, attor- 
neys and disputants, which simulations shall be 
supervised, observed and evaluated by program fac- 
ulty; and 

(7) (8)  Satisfactory completion of an exam by all students 
testing their familiarity with the statutes, rules and 
practice governing mediated settlement conferences 
in North Carolina. 

B. Certified training proframs for mediators who are already 
certified as familv financial mediators shall consist of a mini- 
mum of sixteen hours. The curriculum of such Dronrams shall 
include the subiects in Rule 9.A. and discussion of the media- 
tion and culture of insured claims. There shall be at least two 
simulations as s~ecified in subsection (71. 

B.C, A training program must be certified by the Dispute 
Resolution Commission before attendance at such program 
may be used for compliance with Rule 8.A. Certification 
need not be aiven in advance of attendance. 

Training programs attended prior to the promulgation 
of these rules or attended in other states may be ap- 
proved by the Dispute Resolution Commission if they are 
in substantial compliance with the standards set forth in 
this rule. 

GD. To complete certification, a training program shall pay all 
administrative fees established by the Administrative Office 
of the Courts upon the recommendation of the Dispute 
Resolution Commission. 
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RULE 10. OTHER SETTLEMENT PROCEDURES 

A. ORDER AUTHORIZING OTHER SETTLEMENT PROCE- 
DURES. Upon receipt of a motion bv the parties seeking 
authorization to utilize a settlement procedure in lieu of a 
mediated settlement conference, the Senior Resident 
Superior Court Judge mav order the use of the procedure 
reauested under these rules or under local rules unless the 
court finds that the parties did not agree upon all of the rele- 
vant details of the ~rocedure ,  (including items a-e in Rule 
l.C.(211: or that for good cause, the selected procedure is not 
appropriate for the case or the parties. 

B. OTHER SETTLEMENT PROCEDURES AUTHORIZED 
BY THESE RULES. In addition to mediated settlement con- 
ferences, the following settlement procedures are authorized 
bv these Rules: 

(1)  Neutral Evaluation (Rule 11 ). Neutral evaluation in 
which a neutral offers an advisorv evaluation of the case 
following summarv ~rlesentations bv each ~ a r t v ,  

(2)  Arbitration (Rule :L2). Non-Binding Arbitration. in 
which a neutral renders an advisorv decision following 
summarv presentations of the case bv the parties and 
Binding Arbitration. in which a neutral renders a binding 
decision following: presentations bv the parties. 

(3)  Summarv Trials (Jui-s or Non-Jury) (Rule 13). Nan- 
binding summarv trials, in which a privately procured 
jurv or presiding offic'er renders an advisory verdict fol- 
lowing summarv presentations bv the parties and, in 
the case of a summarv iury trial, a summarv of the law 
presented bv a presiding officer: and binding summarv 
trials, in which a p r i l p  
officer renders a binding verdict following summary 
presentations bv the parties and, in the case of a 
summarv iurv trial, a summarv of the law presented bv a 
presiding officer. 

C. GENERAL RULES APPLNICABLE TO OTHER SETTLE- 
MENT PROCEDURES. 

(1)  When ~ r o c e e d i n g  is  conducted. Other settlement pro- 
cedures ordered bv the court ~ u r s u a n t  to these rules 
shall be conducted no1 later than the date of completion 
set out in the court's original mediated settlement con- 
ference order unless extended bv the Senior Resident 
Superior Court Judge. 
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(2)  Authoritv and duties of neutrals. 

(a) Authoritv of neutrals. 

(i)  Control of Droceedinn. The neutral shall at all 
times be in control of the proceeding and the 
procedures to be followed. 

(ii) Scheduling the Droceeding. The neutral 
shall attempt to schedule the proceeding at a 
time that is convenient with the ~ a r t i c i ~ a n t s ,  
attornevs and neutral. In the absence of agree- 
ment, the neutral shall select the date for the 
proceeding. 

(b) Duties of neutrals. 

( i )  The neutral shall define and describe the fol- 
lowin? at the beginning of the proceeding. 

(a) The process of the proceedin% 

(b) The differences between the ~roceeding 
and other forms of conflict resolution; 

(c) The costs of the proceeding(; 

(d) The inadmissibilitv of conduct and state- 
ments as provided bv G. S 7A-38.1(1) and 
Rule 10.C.161 herein: and 

(e) The duties and res~onsibilities of the neu- 
tral and the participants. 

(ii) Disclosure. The neutral has a dutv to be 
impartial and to advise all ~ a r t i c i ~ a n t s  of anv 
circumstance bearing on possible bias, preiu- 
dice, or ~artialitv. 

(iii) Re~ortinn results of the Droceeding. The 
neutral shall report the result of the Droceed- 
ing to the court in writing in accordance with 
the vrovisions of Rules 11 and 12. herein. on 
an AOC form. The Administrative Office of the 
Courts mav reauire the neutral to provide sta- 
tistical data for evaluation of other settlement 
procedures on forms provided bv it. 

(iv) Scheduling and holding the ~roceeding. It 
is the dutv of the neutral to schedule the pro- 
ceeding and conduct it prior to the completion 
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deadline set out in the court's order. Deadlines 
for com~let,ion of the proceeding shall be 
strictlv observed bv the neutral unless said 
time limit is changed bv a written order of the 
Senior Resident Superior Court Judge. 

(3) Extensions o f  time. A Dartv or a neutral mav reauest 
the Senior Resident Superior Court Judge to extend the 
deadlines for com~letion of the settlement procedure. A 
reauest for an extension shall state the reasons the 
extension is sought a i D  
partv upon the other n'arties and the neutral. If the court 
grants the motion for ;an extension. this order shall set a 
new deadline for the completion of the settlement uro- 
cedure. Said order shall be delivered to all parties and 
the neutral bv the Derrjon who sought the extension. 

(4) Where ~ r o c e d u r e  i s  conducted. The neutral shall be 
responsible for resening a place agreed to bv the par- 
ties, setting a time, and making other arrangements for 
the proceeding. and for giving timelv notice to all attor- 
nevs and unre~resented parties in writing of the time 
and location of the proceeding. 

(5)  No delay of other ulroceedings. Settlement proceed- 
ings shall not be cause for delav of other proceedings in 
the case, includinz but not limited to the conduct or 
com~let ion of discoverv, the filing or hearing of 
motions. or the trial of the case. except bv order of the 
Senior Resident Superior Court Judge. 

(6) Inadmissibilits o f  settlement ~ r o c e e d i n m .  
Evidence of statements made and conduct occurring in 
a settlement proceeding shall not be subiect to discov- 
erv and shall be inadmissible in anv proceedinn in the 
action or other actions on the same claim. except in pro- 
ceedings for sanctions or ~roceedings to enforce a set- 
tlement of the action However. no evidence otherwise 
discoverable shall be inadmissible merelv because it is 
presented or discussed in a settlement proceeding, 

No neutral shall be compelled to testifv or produce evi- 
dence concerning statements made and conduct occur- 
ring in a settlement moceeding in any civil proceeding 
for anv pumose. including proceedings to enforce a set- 
tlement of the action, except to attest to the signing of 
anv such agreements, and except proceedings for sanc- 
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tions under this section, disci~linarv proceedings of the 
State Bar, disciplinary ~roceedings of anv agencv estab- 
lished to enforce standards of conduct for mediators or 
other neutrals. and proceedings to enforce laws con- 
cerning iuvenile or elder abuse. 

(7)  No record made. There shall be no record made of any 
proceedings under these Rules unless the parties have 
stipulated to binding arbitration or binding summarv 
trial in which case anv ~ a r t v  after giving adequate notice 
to opposing parties mav record the proceeding. 

(8)  Ex ~ a r t e  communication ~rohibited.  Unless all ~ a r -  
ties agree otherwise. there shall be no ex varte commu- 
nication prior to the conclusion of the proceeding 
between the neutral and anv counsel or ~ a r t v  on anv 
matter related to the proceeding except with regard to 
administrative matters. 

(9) Duties o f  the ~ a r t i e s .  

(a) Attendance. All persons reauired to attend a medi- 
ated settlement conference pursuant to Rule 4 shall 
attend anv other settlement procedure which is 
non-binding in nature, authorized bv these rules, 
and ordered bv the court e x c e ~ t  those persons to 
whom the parties agree and the Senior Resident 
Superior Court iudne excuses. Those Dersons 
reauired to attend other settlement procedures 
which are binding in nature, authorized bv these 
rules, and ordered bv the court shall be those Der- 
sons to whom the parties agree. 

Notice of such agreement shall be given to the court 
and to the neutral through the filing of a motion to 
authorize the use of other settlement procedures 
within 21 davs after entrv of the Order rewiring a 
mediated settlement conference. The notice shall be 
on an AOC form. 

(b) Finalizing agreement. If an agreement is reached 
in the proceeding, the parties to the agreement shall 
reduce its terms to writing, and sign it along with 
their counsel. Bv stipulation of the parties and at 
their expense: the agreement mav be electronicallv 
or stenographicallv recorded. A consent iudgment 
or one or more voluntarv dismissals shall be filed 
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with the court bv such Dersons as the ~ a r t i e s  
shall designate. 

(c) Pavment of neutral's fee. The ~ a r t i e s  shall ~ a v  
the neutral's fee as ~rovided bv Rule 10.C.Cl2). 

(10) Selection of neutrads in other settlement ~roce -  
dures. The ~ a r t i e s  mav select anv individual to serve 
as a neutral in anv se1,tlement Drocedure authorized bv 
these rules. For arbitration. the ~ a r t i e s  mav select 
either a single arbitrator or a Dane1 of arbitrators. 
Notice of such selection shall be given to the court and 
to the neutral througlh the filing of a motion to autho- 
rize the use of other settlement Drocedures within 
21 davs after entry of the Order rewiring a mediated 
settlement conferenc~; 

The notice shall be on an AOC form. Such notice 
shall state the name, address and telephone number 
of the neutral selected: state the rate of comDen- 
sation of the neutral: and state that the neutral and 
op~osing counsel have agreed upon the selection 
and compensation. 

11) Disaualification. &v ~ a r t v  mav move a Resident or 
Presiding Superior Court Judge of the district in which 
an action is Dending for an order disqualifving the neu- 
tral: and for good cause, such order shall be entered. 
Cause shall exist if 1,he selected neutral has violated 
anv standard of conduct of the State Bar or anv stand- 
ard of conduct for neutrals that may be adopted bv the 
S u ~ r e m e  Court. 

(12) compensation of th~e neutral. A neutral's com~ensa- 
tion shall be Daid in an amount agreed to among the 
parties and the neutral. Time s ~ e n t  reviewing materials 
in ~ r e ~ a r i n g  for the neutral evaluation, conducting the 
proceeding, and making and re~orting the award shall 
be compensable time, 

Unless otherwise ordered bv the court or agreed to bv 
the ~ar t i e s .  the neu1;ral's fees shall be Daid in equal 
shares bv the ~ar t i e s .  For Dumoses of this section. mul- 
t ide  ~ a r t i e s  shall be considered one ~ a r t v  when thev 
are re~resented bv .the same counsel. The ~residinq 
officer and iurors in a summarv iury trial are neutrals 
within the meaning of these Rules and shall be com- 
pensated bv the ~ar t ies .  
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Sanctions for failure t o  attend other settlement 
procedures. If anv Derson reauired to attend a settle- 
ment ~rocedure  fails to attend without good cause. a 
Resident or Presiding Judge mav i m ~ o s e  w o n  the Der- 
son anv amrotxiate monetarv sanction including but 
not limited to, the Davment of fines, reimbursement of 
a ~ a r t v ' s  attornev fees, exDenses, and share of the neu- 
tral's fee and loss of earnings incurred bv Dersons 
attending the conference. 

A partv seeking sanctions against a person. or a 
Resident or Presiding Judge upon hisiher own motion, 
shall do so in a written motion stating the grounds for 
the motion and the relief sought. Said motion shall be 
served uDon all ~ a r t i e s  and on anv Derson against 
whom sanctions are being sought. If the court i m ~ o s e s  
sanctions. it shall do so, after notice and a hearing, in a 
written order, making findings of fact supported bu 
substantial evidence and conclusions of law. 

RULE 11. RULES FOR NEUTRAL EVALUATION 

A. NATURE OF NEUTRAL EVALUATION. Neutral evaluation 
is an informal. abbreviated mesentation of facts and issues bv 
the parties to an evaluator at an earlv stage of the case. The 
neutral evaluator is res~onsible for evaluating the strengths 
and weaknesses of the case. ~roviding candid assessment 
of liabilitv, settlement value. and a dollar value or range of 
potential awards if the case ~ r o c e e d s  to trial. The evaluator 
is also res~onsible for identifving areas of agreement and 
disagreement and suggesting necessarv and a ~ ~ r o p r i a t e  
discovery. 

B. WHEN CONFERENCE IS TO BE HELD. As a guiding ~ r i n -  
ciple, the neutral evaluation conference should be held at an 
earlv stage of the case after the time for the filing of answers 
has e x ~ i r e d  but in advance of the ex~iration of the discoverv 
period. 

C. PRE-CONFERENCE SUBMISSIONS. No later than twentv 
(20) davs prior the date established for the neutral evaluation 
conference to begin. each Dartv shall furnish the evaluator 
with written information about the case. and shall at the same 
time certifv to the evaluator that thev served a c o ~ v  of such 
summarv on all other ~ a r t i e s  to the case. The information 
provided to the evaluator and the other ~ a r t i e s  hereunder 
shall be a summarv of the significant facts and issues in the 
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partv's case. shall not be more than five 15) pages in length, 
and shall have attached to it copies of anv documents sup- 
porting the parties' summar-v. Information provided to the 
evaluator and to the other parties pursuant to this paragraph 
shall not be filed with the Court. 

D. REPLIES TO PRE-C0NF:ERENCE SUBMISSIONS. 
later than ten (10) davs prior to the date established for the 
neutral evaluation conference to begin any partv mav, but is 
not reauired to, send additional written information not 
exceeding three 13) pages in length to the evaluator, respond- 
ing to the submission of an or)posing ~ a r t v .  The response shall 
be served on all other ~ a r t l e s  and the partv sending such 
response shall certifv such slervice to the evaluator, but such 
response shall not be filed with the Court. 

E. CONFERENCE PROCEDURE. Prior to a neutral evaluation 
conference. the evaluator mav request additional written 
information from anv partv. .4t the conference, the evaluator 
mav address auestions to the parties and give them an 
opportunitv to complete their summaries with a brief oral 
statement. 

F. MODIFICATION OF PROCEDURE. Subiect to approval of 
the evaluator. the parties may agree to modifv the procedures 
reauired bv these rules for neutral evaluation. 

G. EVALUATOR'S DUTIES. 

(1) Evaluator's o ~ e n i n g  statement. At the beginning of 
the conference the evaluator shall define and describe 
the following points to the parties in addition to those 
matters set out in Rule lO.C.(2]!b): 

(a) The fact that the neutral evaluation conference is 
not a trial. the evaluator is not a iudge. the evalu- 
ator's opinions are not binding on anv partv. and 
the parties retain their right to trial if thev do not 
reach a settlement. 

(b) The fact that anv selklement reached will be onlv bv 
mutual consent of the Parties. 

(2)  Oral r e ~ o r t  t o  ~ a r t i e s  by evaluator. In addition to the 
written report to the Court reauired under these rules, at 
the conclusion of the neutral evaluation conference the 
evaluator shall issue an oral report to the parties advising 
them of his or her opinions of the case. Such opinion 
shall include a candid assessment of liability, estimated 
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settlement value, and the strengths and weaknesses of 
each partv's claims if the case Droceeds to trial. The oral 
report shall also contain a suggested settlement or dispo- 
sition of the case and the reasons therefore. The evalua- 
tor shall not reduce his or her oral report to writing, and 
shall not inform the Court thereof. 

(3) R e ~ o r t  o f  evaluator t o  court. Within ten (10) davs 
after the com~letion of the neutral evaluation confer- 
ence, the evaluator shall file a written report with the 
Court using an AOC form. stating when and where the 
conference was held. the names of those persons who 
attended the conference, whether or not an agreement 
was reached bv the parties and the name of the Derson 
designated to file judgments or dismissals concluding 
the action. 

H. EVALUATOR'S AUTHORITY TO ASSIST NEGOTIA- 
TIONS. If all parties to the neutral evaluation conference 
reauest and agree, the evaluator mav assist the parties in set- 
tlement discussions. 

FINALIZING AGREEMENT. If before the conclusion of the 
neutral evaluation conference and the evaluator's report to the 
Court the parties are able to reach a settlement of their claims, 
the parties shall reduce the agreement to writing and sign it 
along with their counsel. A consent iudgment or one or more 
voluntarv dismissals shall be filed with the Court bv such per- 
sons as the parties shall designate. 

RULE 12. RULES FOR ARBITRATION 

In this form of settlement procedure the parties select an arbitrator 
who shall hear the case and enter an advisorv decision. The arbitra- 
tor's decision is made to facilitate the parties' negotiation of a settle- 
ment and is non-binding, unless neither Dartv timelv reauests a trial 
de novo, in which case the decision is entered bv the Senior Resident 
Superior Court Judge as a iudgment. or the ~ a r t i e s  agree that the deci- 
sion shall be binding. 

A. ARBITRATORS. 

(1) Arbitrator's Canon o f  Ethics. Arbitrators shall comulv 
with the Canons of Ethics for Arbitrators ~romulgated bv 
the Supreme Court of North Carolina. Arbitrators shall 
be disaualified and must recuse themselves in accord- 
ance with the Canons. 
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B. EXCHANGE OF INFORMATION. 

Pre-hearing exchange of information. At least 10 
davs before the date set for the arbitration hearing the 
parties shall exchange in writing: 

(a) Lists of witnesses th~ev expect to testifv. 

(b) Copies of documents or exhibits thev expect to offer 
into evidence. 

(c)  A brief statement of the issues and contentions of 
the parties. 

Parties mav agree in writing to relv on stipulations and/or 
statements. sworn or unsworn, rather than a formal 
presentation of witnesses and documents. for all or part 
of the hearing. Each pantv shall bring to the hearing and 
provide to the arbitrator a copv of these materials. These 
materials shall not be filed with the court or included in 
the case file. 

Exchanged documents considered authenticated. 
Anv document exchanged mav be received in the hear- 
ing as evidence without further authentication; however, 
the partv against whom it is offered mav subpoena and 
examine as an adverse witness anvone who is the author, 
custodian, or a witness through whom the document 
might otherwise have been introduced. Documents 
not so exchanged mav not be received if to do so would, 
in the arbitrator's opinion, constitute unfair, preiudicial 
surprise. 

C o ~ i e s  of exhibits admissible. Copies of exchanged 
documents or exhibits are admissible in arbitration hear- 
ings, in lieu of the originals. 

C. ARBITRATION HEARING!S, 

(1) Witnesses. Witnesses m~av be compelled to testifv under 
oath or affirmation and produce evidence bv the same 
authoritv and to the same extent as if the hearing were a 
trial. The arbitrator is empowered and authorized to 
administer oaths and affirmations in arbitration hearings. 

(2) Sub~oenas .  Rule 45 of the North Carolina Rules of Civil 
Procedure shall applv to subpoenas for attendance of 
witnesses and production of documentarv evidence at an 
arbitration hearing under these rules. 
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(3) Motions. Designation of an action for arbitration does 
not affect a partv's right to file anv motion with the court. 

(a) The court, in its discretion, mav consider and deter- 
mine anv motion at anv time. It mav defer consider- 
ation of issues raised bv motion to the arbitrator for 
determination in the award. Parties shall state their 
contentions regarding pending motions referred to 
the arbitrator in the exchange of information 
reauired bv Rule 12.B.!1). 

(b) Pendencv of a motion shall not be cause for delaving 
an arbitration hearing unless the court so orders. 

(4) Law of evidence used as guide. The law of evidence 
does not amlv. except as to privilege, in an arbitration 
hearing but shall be considered as a guide toward full and 
fair development of the facts. The arbitrator shall con- 
sider all evidence presented and nive it the weight and 
effect the arbitrator determines appropriate. 

(5) Authority of arbitrator to govern hearings. Arbitra- 
tors shall have the authoritv of a trial Judge to govern the 
conduct of hearincs. except for the vower to punish for 
contempt. The arbitrator shall refer all matters involving 
contempt to the Senior Resident Superior Court Judge. 

(6)  Conduct of hearing. The arbitrator and the parties shall 
review the list of witnesses. exhibits and written state- 
ments concerning issues ~reviouslv exchanged bv the 
parties pursuant to Rule 12.B.fl). above. The order of the 
hearing shall aenerallv follow the order at trial with 
regard to opening statements and closing arguments of 
counsel. direct and cross examination of witnesses and 
presentation of exhibits. However, in the arbitrator's dis- 
cretion the order mav be varied. 

(7) No Record of hearing made. No official transcript of 
an arbitration hearing shall be made. The arbitrator mav 
permit anv partv to record the arbitration hearing in anv 
manner that does not interfere with the proceeding. 

(8)  Parties must Be   resent at hearings: Re~resenta- 
tion. Subiect to the provisions of Rule lO.C.(9), all par- 
ties shall be present at hearings in person or through 
representatives authorized to make binding decisions on 
their behalf in all matters in controversv before the arbi- 
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trator. All ~ a r t i e s  mav be represented bv counsel. Parties 
mav amear  pro se as permitted bv law. 

(9)  Hearing concluded. The arbitrator shall declare the 
hearing concluded when all the evidence is in and 
anv arguments the axbitrator permits have been 
completed. In exceptional cases. the arbitrator has 
discretion to receive post-hearing briefs, but not evi- 
dence. if submitted within three davs after the hearing 
has been concluded. 

D. THE AWARD. 

(1) Filing the award. m a w a r d  shall be in writing, signed 
bv the arbitrator and filed with the Clerk of the Superior 
Court in the Countv where the action is pending, with a 
c o ~ v  to the Senior Residlent Superior Court Judge within 
twentv (20) davs after ithe hearing is concluded or the 
receipt of uost-hearing briefs, whichever is later. An 
award form. which shall be an AOC form. shall be used 
bv the arbitrator as its report to the court and mav be 
used to record its award!, 

(2) Findings: Conclusions: O~inions. No findings of fact 
and conclusions of law or opinions supporting an award 
are required. 

(3)  S c o ~ e  of award. The award must resolve all issues 
raised bv the pleadings, mav be in anv amount supported 
bv the evidence, shall include interest as provided bv 
law. and mav include att ornev's fees as allowed bv law. 

(4) Costs. The arbitrator inav include in an award court 
costs accruing through the arbitration proceedings in 
favor of the prevailing 

(5)  C o ~ i e s  of award to ~art i e s .  The arbitrator shall 
deliver a copy of the award to all of the parties or their 
counsel at the conclusion of the hearing or the arbitrator 
shall serve the award after filing. A record shall be made 
bv the arbitrator of the date and manner of service. 

E. TRIAL DE NOVO. 

(1) Trial de novo as of right. Anv uartv not in default for a 
reason subiecting that uartv to judgment bv default who 
is dissatisfied with an arbitrator's award mav have a trial 
de novo as of right upon filing a written demand for trial 
de novo with the court, and service of the demand on all 
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parties. on an AOC form within 30 davs after the arbitra- 
tor's award has been served. Demand for iurv trial Dur- 
suant to N.C.R.C~V.~ 38!b) does not Dreserve the right to 
a trial de novo. A demand bv anv ~ a r t v  for a trial d e  novo 
in accordance with this section is sufficient to Dreserve 
the right of all other ~ a r t i e s  to a trial de novo. Anv trial d e  
novo Dursuant to this section shall include all claims in 
the action. 

(2)  No reference t o  arbitration in Dresence o f  iury, A 
trial de novo shall be conducted as if there had been no 
arbitration ~roceeding. No reference mav be made to 
prior arbitration ~roceedings in the Dresence of a iurv 
without consent of all ~ a r t i e s  to the arbitration and the 
court's a~proval.  

F. JUDGMENT ON THE ARBITRATION DECISION. 

(1) Termination o f  action before judgment. Dismissals 
or a consent iudgment mav be filed at any time before 
entrv of iudgment on an award. 

(2)  Judgment entered on  award. If the case is not termi- 
nated bv dismissal or consent iudgment, and no ~ a r t v  
files a demand for trial de novo within 30 davs after the 
award is served. the Senior Resident Su~er ior  Court 
Judge shall enter iudgment on the award, which shall 
have the same effect as a consent iudgment in the action. 
A c o ~ v  of the iudgment shall be served on all ~ a r t i e s  or 
their counsel. 

G. AGREEMENT FOR BINDING ARBITRATION. 

(1)  Written agreement. The arbitrator's decision mav be 
binding w o n  the ~ a r t i e s  if all ~ a r t i e s  agree in writ- 
ing. Such agreement mav be made at anv time after the 
order for arbitration and ~ r i o r  to the filing of the arbitra- 
tor's decision. The written agreement shall be executed 
bv the ~ a r t i e s  and their counsel. and shall be filed with 
the Clerk of Su~er io r  Court and the Senior Resident 
Su~er ior  Court Judge mior to the filing of the arbitrator's 
decision. 

(2)  Entrs o f  judgment on a binding decision. The arbi- 
trator shall file the decision with the Clerk of Su~er ior  
Court and it shall become a iudgment in the same manner 
as set out in G.S. 1-567.1 ff. 
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H. MODIFICATION PROCEDURE. 

Subiect to approval of the arbitrator, the parties mav agree to 
modifv the procedures reauired bv these rules for court 
ordered arbitration. 

RULE 13. RULES FOR SUMMARY TRIALS 

In a summarv bench trial, evidence is presented in a summarv fashion 
to a presiding officer, who shall ren~der a verdict. In a summarv jury 
trial, evidence is  resented in summarv fashion to a ~rivatelv pro- 
cured iurv, which shall render a verdict. The goal of summarv trials is 
to obtain an accurate prediction of the ultimate verdict of a full civil 
trial as an aid to the parties and their settlement efforts. 

Rule 23 of the General Rules of Practice also provides for summarv 
jurv trials. While ~ a r t i e s  mav reauest of the Court ~ermission to uti- 
lize that process. it mav not be substituted in lieu of mediated settle- 
ment conferences or other Drocedures outlined in these rules. 

A. PRE-SUMMARY TRIAL CONFERENCE. 

Prior to the summary trial, counsel for the parties shall attend 
a conference with the presiding officer selected bv the parties 
pursuant to Rule lO.C.(lO). That mesiding officer shall issue 
an order which shall: 

(1) Confirm the com~letion of discoverv or set a date for 
the completion; 

(2) Order that all statements made bv counsel in the 
summarv trial shall be founded on admissible evi- 
dence. either documented bv deposition or other dis- 
coverv previouslv filed and served, or bv affidavits of 
the witnesses; 

(3) Schedule all outstanding motions for hearing 

(4) Set dates bv which the parties exchange: 

(a) A list of parties' respective issues and contentions 
for trial; 

(b) A preview of the ~ a r t v ' s  presentation, including 
notations as to the document (e.2. deposition, affi- 
davit. letter, contract] which supports that eviden- 
tiarv statement; 

(c) All documents or other evidence upon which each 
partv will relv in :making; its presentation: and 
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(d) All exhibits to be presented at the summarv trial. 

( 5 )  Set the date bv which the parties shall enter a s t i~u la -  
tion, subiect to the oresiding officer's a~uroval,  detail- 
ing the time allowable for iurv selection, opening 
statements, the presentation of evidence, and closing 
arguments (total time is usuallv limited to one dav); 

Establish a procedure bv which private. paid iurors 
will be located and assembled bv the uarties if a sum- 
maw iurv trial is to held and set the date bv which the 
parties shall submit agreed upon iury instructions, iury 
selection auestionnaire, and the number of potential 
jurors to be questioned and seated; 

Set a date for the summarv iurv trial; and 

(8) Address such other matters as are necessarv to place 
the matter in a posture for summarv trial. 

B. PRESIDING OFFICER TO ISSUE ORDER IF PARTIES 
UNABLE TO AGREE. If the uarties are unable to agree 
upon the dates and procedures set out in Section A. of this 
Rule, the presiding officer shall issue an order which 
addresses all matters necessary to place the case in a posture 
for summarv trial. 

C. STIPULATION TO A BINDING SUMMARY TRIAL. At anv 
time prior to the rendering of the verdict, the parties mav stip- 
ulate that the summarv trial be binding and the verdict 
become a final iudgment. The oarties mav also make a bind- 
ing hiyMow agreement. wherein a verdict below a stipulated 
floor or above a stipulated ceiling would be reiected in favor 
of the floor or ceiling. 

D. EVIDENTIARY MOTIONS. Counsel shall exchange and file 
motion in limine and other evidentiarv matters, which shall 
be heard prior to the trial. Counsel shall agree prior to the 
hearing of said motions as to whether the presiding officer's 
rulings will be binding in all subseauent hearings or non-bind- 
ing and limited to the summary trial. 

E. JURY SELECTION. In the case of a summarv iurv trial, 
potential iurors shall be selected in accordance with the pro- 
cedure set out in the me-summarv trial order. These iurors 
shall complete a questionnaire previouslv stipulated to bv the 
parties. Eighteen iurors or such lesser number as the parties 
agree shall submit to auestioning bv the presiding officer and 
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each ~ a r t v  for such time as is allowed pursuant to the 
Summarv Trial Pre-trial Order. Each partv shall then have 
three peremptorv challenges. to be taken alternatelv, 
beginning with the plaintiff. Followinp: the exercise of all 
peremptorv challenges, the first twelve seated iurors. or 
such lesser number as the ~:arties mav agree. shall constitute 
the panel. 

After the iurv is seated. the presiding officer in hisher dis- 
cretion. mav describe the issues and procedures to be used in 
presenting the summarv iurv trial. The iurv shall not be 
informed of the non-bindinrz nature of the oroceeding. so as 
not to diminish the seriousness with which thev consider the 
matter and in the event the parties later s t i~ula te  to a binding 
proceeding. 

F. PRESENTATION OF EVIDENCE AND ARGUMENTS OF 
COUNSEL. Each partv mav make a brief ooening statement, 
following which each side :shall present its case within the 
time limits set in the Sumjmarv Trial Pre-trial Order. Each 
partv mav reserve a portion of its time for rebuttal or surre- 
buttal evidence. Although closing arguments are generally 
omitted, subject to the pres.iding officer's discretion and the 
parties' agreement. each pai-tv mav be allowed to make clos- 
ing arguments within the time limits ~reviouslv established. 

Evidence shall be presented in summarv fashion bv the at- 
tornevs for each partv without live testimonv. Where the 
credibilitv of a witness is iimportant. the witness map testify 
in Derson or bv video de~osition. All statements of counsel 
shall be founded on evidence that would be admissible at trial 
and documented bv prior discoverv. 

Affidavits offered into evidence shall be served upon o ~ p o s -  
ing parties far enough in advance of the proceeding to allow 
time for affiants to be deposed. Counsel mav read ~or t ions  of 
the deuosition to the iurv. Photographs. exhibits. documen- 
taw evidence and accurate summaries of evidence through 
charts. diagrams. evidence notebooks, or other visual means 
are encouraged. but shall be stipulated bv both parties or 
a~proved bv the presiding officer. 

G. JURY CHARGE. In a summarv iurv trial. following the 
presentation of evidence by both parties. the presiding officer 
shall give a brief charge to the iurv, relviny on predetermined 
iurv instructions and such additional instructions as the pre- 
siding officer deems appropriate. 
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H. DELIBERATION AND VERDICT. In a summarv iurv trial, 
the ~residinn officer shall inform the iurors that thev should 
attemDt to return a unanimous verdict. The iurv shall be given 
a verdict form sti~ulated to bv the ~ a r t i e s  or amroved bv the 
presiding officer. The form rnav include s~ecif ic  interronato- 
ries, a general liabilitv inauirv andlor an inauirv as to dam- 
ages. If, after diligent efforts and a reasonable time, the iurv 
is unable to reach a unanimous verdict. the mesiding officer 
rnav recall the iurors and encourage them to reach a verdict 
auicklv. and/or inform them that thev rnav return separate 
verdicts. for which purpose the ~residing officer rnav distrib- 
ute seDarate forms. 

In a summarv bench trial, at the close of the ~resentation of 
evidence and arguments of counsel and after allowing time 
for settlement discussions and consideration of the evidence 
bv the s residing officer. the mesiding officer shall render a 
decision. Upon a ~ar tv ' s  reauest, the presiding officer rnav 
allow three business davs for the filing! of ~ost-hearing briefs. 
If the ~residing officer takes the matter under advisement or 
allows ~ost-hearing briefs, the decision shall be rendered no 
later than ten davs after the close of the hearing or filing of 
briefs whichever is longer. 

JURY QUESTIONING. In a summarv iurv trial the ~residinq 
officer rnav allow a brief conference with the iurors in oDen 
court after a verdict has been returned, in order to determine 
the basis of the iurv's verdict. However, if such a conference is 
used. it should be limited to general im~ressions. The ~ r e s i d -  
ing officer should not allow counsel to ask detailed auestions 
of iurors to Drevent altering the summarv trial from a settle- 
ment techniaue to a form of me-trial rehearsal. Jurors shall 
not be reauired to submit to counsels' auestioning and shall be 
informed of the o ~ t i o n  to depart. 

J. SETTLEMENT DISCUSSIONS. U ~ o n  the retirement of the 
jurv in summarv iurv trials or the ~res idine  officer in summarv 
bench trials. the ~ a r t i e s  and/or their counsel shall meet for 
settlement discussions. Followine the verdict or decision, the 
parties and/or their counsel shall meet to explore further set- 
tlement ~ossibilities. The ~ a r t i e s  rnav request that the ~ r e s i d -  
ing officer remain available to ~rov ide  such input or guidance 
as the  residing officer deems amro~r ia te .  

K. MODIFICATION OF PROCEDURE. Subiect to ap~roval  of 
the ~res idine  officer, the ~ a r t i e s  rnav agree to modifv the pro- 
cedures set forth in these Rules for summarv trial. 



MEDIATED SETTLEMENT CONFERENCES 81 1 

L. SETTLEMENT OF THE C,QSE. In the event that the parties 
settle the case in the course of the summarv trial. the presid- 
ing officer shall direct the ~ a r t i e s  to immediatelv prepare and 
sign a memorandum of settlement which shall be filed with 
the Clerk of Superior Court. 

RULE 14.40. LOCAL RULE MAKING. 

The Senior Resident Superior Court; Judge of anv district conducting 
mediated settlement conferences under these Rules is authorized to 
publish local rules, not inconsistent with these Rules and G.S. 7A- 
38.1, implementing mediated settlement conferences in that district. 

RULE 15.S DEFINITIONS. 

A. The term, Senior Resident Superior Court Judge, as used 
throughout these rules, shall refer both to said judge or said 
judge's designee. 

B. The phrase, AOC forms, shall refer to forms prepared by, 
printed, and distributed by the Administrative Office of the 
Courts to implement these Rules or forms approved by local 
rule which contain at least the same information as those pre- 
pared by the Administrative Office of the Courts. Proposals 
for the creation or modification of such forms may be initi- 
ated by the Dispute Resolution Commission. 

RULE 16. +a; TIME LIMITS. 

Any time limit provided for by these Rules may be waived or ex- 
tended for good cause shown. Senice of papers and computation of 
time shall be governed by the Rule:< of Civil Procedure. 
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AMENDMENTS TO THE RULES AND REGULATIONS OF THE 
NORTH CAROLINA STATE BAR CONCERNING 

PROFESSIONAL LIABILITY INSURANCE 

The following amendments to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on July 25, 2003. 

BE IT RESOLVED by the Council of the North Carolina State Bar 
that the Rules and Regulations of the North Carolina State Bar con- 
cerning professional liability insurance, as particularly set forth in 
27 N.C.A.C. lA, Section .0200 and 27 N.C.A.C. ID, Section ,0900, 
be amended as follows (additions are underlined, deletions are 
interlined): 

27 N.C.A.C. l A ,  Section .0200 Organization o f  the North 
Carolina State Bar 

.0204 Certificate o f  Insurance Coverage 

@) Before Julv 1 of each vear, each active member shall submit a cer- 
tificate to the secretarv of the North Carolina State Bar on a form 
provided bv the secretarv stating whether the member is engaged 
in the ~ r i v a t e  practice of law and, if so, whether the member is 
covered bv a ~ o l i c v  of ~rofessional liabilitv insurance issued bv 
an insurer legallv ~ermi t t ed  to ~ r o v i d e  coverage in North 
Carolina. The certificate mav be submitted in electronic form or 
in an original document. If, after having most recentlv submitted 
a certificate of insurance coverage asserting: that the member is 
covered bv a ~ o l i c v  of ~rofessional liabilitv insurance coverage. a 
member for anv reason ceases to be insured, the member shall 
immediatelv advise the North Carolina State Bar of the changed 
circumstances in writing. 

@J Anv active member who fails to submit the certificate of insur- 
ance coverage reauired above in a timelv fashion mav be sus- 
pended from active members hi^ in the North Carolina State 
Bar in accordance with the ~rocedures  set forth in Rule .0903 of 
subcha~ter  D. 

fg) Anv member failing to submit a certificate of insurance coverage 
in a timelv fashion shall Dav a late fee of $30 to defrav the admin- 
istrative cost of enforcing comwliance with this rule: provided, 
however. that no late fee associated with such failure shall be 
charged if the member is also liable for a late fee in regard to fail- 
ure to Dav the annual members hi^ fee or Client Securitv Fund 
assessment for the same vear in a timelv fashion. 
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Id1 Notwithstanding the foregoing: 

(I) A person licensed to practice law in North Carolina for the 
first time bv examination shall not be reauired to file a certificate 
of insurance coverage during {;he vear in which the person is 
admitted; 

(2) A Derson licensed to ~rac t i ce  law in North Carolina serving in 
the armed forces, in a legal or nonlegal cauacitv. shall not be 
reauired to file a certificate of insurance coverage for anv vear in 
which the member is on active dutv in militarv service; 

(31 A person licensed to ~rac t i ce  law in North Carolina who files 
a petition for inactive status on or before December 31 of a given 
year shall not be required to file a certificate of insurance cover- 
age for the following vear if the petition is granted. A petition 
shall be deemed timelv if it is postmarked on or before 
December 31. 

27 N.C.A.C. ID, Section .0900 P'rocedures for Administrative 
Committee 

.0903 Suspension for Nonpayment of Membership Fees, Late 
Fee, Client Security Fund Assessment, or Assessed Costs, or 
Failure t o  File Certificate o f  Insurance Coverage 

(a) Notice of Overdue Fees, ei! Costs or Certificate of Insurance 
Coverage 

Whenever it appears that a member has failed to comply, in a timely 
fashion, with the rules regarding payment of the annual membership 
fee, late fee, the Client Security Fund assessment, and/or any district 
bar annual membership fee, or that the member has failed to pay, in a 
timely fashion, the costs of a disciplinary, disability, reinstatement, 
show cause, or other proceeding of the North Carolina State Bar as 
required by a notice of the chairperson of the Grievance Committee, 
an order of the Disciplinary Hearing Commission, or a notice of the 
secretary or the council of the North Carolina State Bar, or that the 
member has failed to file, in a timelv fashion. a certificate of insur- 
ance coverage as reauired in Rule .0204 of subchapter A of these 
rules. the secretary shall prepare a written notice 

(1) directing the member to sihow cause, in writing, within 30 
days of the date of service of thte notice why he or she should not 
be suspended from the practic'e of law, and 

(2) when a ~ p r o ~ r i a t e ,  demanding payment of a $30 late fee for 
the failure to pay the annuaJ membership fee to the North 
Carolina State Bar and/or Client Security Fund assessment in a 
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timely fashion, and/or failure to submit a certificate of insurance 
coverage in a timelv fashion. 

(b) Service of the Notice 

The notice shall be served on the member pursuant to Rule 4 of the 
North Carolina Rules of Civil Procedure and may be served by a State 
Bar investigator or any other person authorized by Rule 4 of the North 
Carolina Rules of Civil Procedure to serve process. 

(c) Entry of Order of Suspension Upon Failure to Respond to Notice 
to Show Cause 

Whenever a member fails to respond in writing within 30 days of the 
service of the notice to show cause upon the member, and it appears 
that the member has failed to comply with the rules regarding pay- 
ment of the annual membership fee, any late fees imposed pursuant 
to Rule .0203(b) or Rule .0204(c] of subchapter A, the Client Security 
Fund assessment, and/or any district bar annual membership fee, 
and/or it appears that the member has failed to pay any costs 
assessed against the member as required by a notice of the chairper- 
son of the Grievance Committee, an order of the Disciplinary Hearing 
Commission, and/or a notice of the secretary or council of the North 
Carolina State Bar, and/or it amears that the member has failed to file 
a certificate of insurance coverage, the council may enter an order 
suspending the member from the practice of law. The order shall be 
effective when entered by the council. A copy of the order shall be 
served on the member pursuant to Rule 4 of the North Carolina Rules 
of Civil Procedure and may be served by a State Bar investigator or 
any other person authorized by Rule 4 of the North Carolina Rules of 
Civil Procedure to serve process. 

(d) Procedure Upon Submission of a Timely Response to a Notice to 
Show Cause 

(1) Consideration by Administrative Committee 

If a member submits a written response to a notice to show cause 
within 30 days of the service of the notice upon the member, the 
Administrative Committee shall consider the matter at its next regu- 
larly scheduled meeting. The member may personally appear at the 
meeting and be heard, may be represented by counsel, and may offer 
witnesses and documents. The counsel may appear at the meeting on 
behalf of the State Bar and be heard, and may offer witnesses and 
documents. The burden of proof shall be upon the member to show 
cause by clear, cogent and convincing evidence why the member 
should not be suspended from the practice of law for the apparent 
failure to comply with the rules regarding payment of the annual 



PROFESSIONAL LIABILITY INSURANCE 815 

membership fee, late fee, Client Security Fund assessment, andor  
any district bar annual membership fee, and/or the apparent failure to 
pay costs assessed against the member as required by a notice of the 
chairperson of the Grievance Committee, an order of the Disciplinary 
Hearing Commission, andor  a notice of the secretary or council of 
the North Carolina State Bar, andor  the amarent failure to file a cer- 
tificate of insurance coverage. 

(2) Recommendation of Administrative Committee 

The Administrative Committee shall determine whether the mem- 
ber has shown cause why the mem.ber should not be suspended. If 
the committee determines that the member has failed to show 
cause, the committee shall recommend to the council that the mem- 
ber be suspended. 

(3) Order of Suspension 

Upon the recommendation of the Administrative Committee, the 
council may enter an order suspending the member from the practice 
of law. The order shall be effective when entered by the council. A 
copy of the order shall be served on the member pursuant to Rule 4 
of the North Carolina Rules of Civil Procedure and may be served by 
a State Bar investigator or any other person authorized by Rule 4 of 
the North Carolina Rules of Civil Procedure to serve process. 

(e) Late Tender of Membership Fees, e+ Assessed Costs& 
Certificate of Insurance Coverage 

If a member tenders to the North Carolina State Bar the annual mem- 
bership fee, the $30 late fee, Client Security Fund assessment, any 
district bar annual membership fee, andor  any costs assessed against 
the member by the chairperson of the Grievance Committee, the 
Disciplinary Hearing Commission, andor  the secretary or council of 
the North Carolina State Bar or overdue certificate of insurance cov- 
erage before a suspension order is entered by the council, no order of 
suspension will be entered. 

.0904 Reinstatement After Suspension for Failure to Pay 
Fees or Assessed Costs, or to File Certificate of Insurance 
Coverage 

(a) Reinstatement Within 30 Days of Service of Suspension Order 

A member who has been suspended for nonpayment of the annual 
membership fee, late fee, Client Security Fund assessment, district 
bar annual membership fee, and/or costs assessed against the mem- 
ber by the chairperson of the Grievance Committee, the Disciplinary 
Hearing Commission, andlor the secretary or council of the North 
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Carolina State Bar, and/or failure to file a certificate of insurance cov- 
erage as reauired bv Rule .0204 of subcha~ter  A, may petition the sec- 
retary for an order of reinstatement of the member's license at any 
time up to 30 days after service of the suspension order upon the 
member. The secretary shall enter an order reinstating the member to 
active status upon receipt of a timely written request and satisfactory 
showing by the member of certification of insurance coverage and/or 
payment of the membership fee, late fee, Client Security Fund assess- 
ment, district bar annual membership fee, assessed costs, and the 
costs of the suspension and reinstatement procedure, including the 
costs of service. Such member shall not be required to file a formal 
reinstatement petition or pay a $125 reinstatement fee. 

(b) Reinstatement More than 30 Days After Service of Suspen- 
sion Order 

At any time more than 30 days after service of an order of suspension 
on a member, a member who has been suspended for nonpayment of 
the membership fee, late fee, Client Security Fund assessment, dis- 
trict bar annual membership fee, and/or costs assessed against the 
member by the chairperson of the Grievance Committee, the 
Disciplinary Hearing Commission, and/or the secretary or council 
of the North Carolina State Bar and/or failure to file a certificate 
of insurance coverage, may petition the council for an order of 
reinstatement. 

(c) Contents of Reinstatement Petition 

The petition shall set out facts showing the following: 

(1) that the member has provided all information requested in a 
form to be prescribed by the council and has signed the form 
under oath; 

(2) unless the member was exempt from such requirements pur- 
suant to Rule .I517 of this subchapter, that the member satisfied 
the minimum continuing legal education (CLE) requirements, as 
set forth in Rule .I518 of this subchapter, for the calendar year 
immediately preceding the year in which the member was sus- 
pended (the "subject year"), including any deficit from a prior 
year that was carried forward and recorded in the member's CLE 
record for the subject year and, if two or more years have 
elapsed between the effective date of the suspension order and 
the date upon which the reinstatement petition is filed, that 
within one year prior to filing the petition, the member com- 
pleted 15 hours of CLE accredited pursuant to Rule ,1519 of this 
subchapter, including at least 3 hours of instruction in the areas 
of professional responsibility and/or professionalism; 
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(3) that the member has the moral qualifications, competency 
and learning in the law required for admission to practice law in 
the state of North Carolina, and that the member's resumption of 
the practice of law will be neither detrimental to the integrity 
and standing of the Bar or the administration of justice nor sub- 
versive of the public interest; :& 

(4) that the member has paid all of the following: 

(A) a $125.00 reinstatement fee; 

(B) all membership fees, Client Security Fund assessments, and late 
fees owed at the time of suspension and owed for the year in which 
the reinstatement petition is filed; 

(C) all past and current district bar annual membership fees owed at 
the time of suspension; 

(D) all attendee fees, fines and penalties owed the Board of Contin- 
uing Legal Education at the time of suspension and attendee fees for 
CLE courses taken to satisfy the requirements of Rule .0904(c)(2) 
above; 

(E) any costs assessed against the member by the chairperson of the 
Grievance Committee, the Disciplinary Hearing Commission, and/or 
the secretary or council of the North Carolina State Bar; and 

(F) all costs incurred by the Nortlh Carolina State Bar in suspending 
the member, including the costs of service, and in investigating and 
processing the application for reinstatement; and 

(5) that the member has filed a certificate of insurance coverage 
for the current vear. 

(d) Procedure for Review of Reinsstatement Petition 

The procedure for review of the reinstatement petition shall be as set 
forth in Rule .0902(c)-(f) above. 

NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, 11, Secretary-Treasurer of the North 
Carolina State Bar, do hereby cerlify that the foregoing amendments 
to the Rules and Regulations of 1,he North Carolina State Bar were 
duly adopted by the Council of the North Carolina State Bar at a reg- 
ularly called meeting on July 25, 2003. 
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Given over my hand and the Seal of the North Carolina State Bar, 
this the 29th day of August, 2003. 

s/L. Thomas Lunsford. I1 
L. Thomas Lunsford, 11, Secretary 

After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes. 

This the 1st day of October, 2003. 

sA. Beverlv Lake. Jr. 
I. Beverly Lake, Jr., Chief Justice 

Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that they 
be published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 

This the 1st day of October, 2003. 

Brady, J. 
For the Court 

AMENDMENT TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING THE 

DISCIPLINE AND DISABILITY OF ATTORNEYS 

The following amendment to the Rules and Regulations and the 
C,ertificate of Organization of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on April 18, 2003. 

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concerning 
the discipline and disability of attorneys, as particularly set forth in 27 
N.C.A.C. lB, Section .0100, be amended as follows (additions are 
underlined, deletions are interlined): 

27 N.C.A.C. lB,  Section .0100, Discipline and Disability of  
Attorneys 

.0111 Grievances: Form and Filing 

(a) A grievance may be filed by any person against a member of the 
North Carolina State Bar. Such grievance may be written or oral, ver- 
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ified or unverified, and may be made initially to the counsel. The 
counsel may require that a grievance be reduced to writing in affi- 
davit form and may prepare and  distribute standard forms for this 
purpose. 

(f) The counsel mav decline to investigate the following allegations: 

(i) that a member orovided ineffective assistance of counsel in 
a criminal case. unless a court has granted a motion for 
aoorooriate relief based imon the member's conduct; 

(ii) that a olea entered in a criminal case was not made volun- 
tarilv and knowinglv, unless a court granted a motion for 
aopro~riate relief based w o n  the member's conduct; 

(iii) that a member's advice oir stratem in a civil or criminal mat- 
ter was inadeauate or ineffective. 

NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, 11, !secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendment to 
the Rules and Regulations of the :North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at a regularly 
called meeting on April 18, 2003. 

Given over my hand and the Seal of the North Carolina State Bar, 
this the 29th day of, August, 2003. 

s/L. Thomas Lunsford, I1 
L. Thomas Lunsford, 11, Secretary 

After examining the foregoing amendment to the Rules and 
Regulations of the North Carolina ;State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same is not 
inconsistent with Article 4, Chapter 84 of the General Statutes. 

This the 1st day of October, 2003. 

sA. Beverlv Lake, Jr. 
I. Beverly Lake, Jr., Chief Justice 

Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that it be 
published in the forthcoming volume of the Reports as provided by 
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the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 

This the 1st day of October, 2003. 

Brady, J. 
For the Court 

AMENDMENTS TO THE RULES AND REGULATIONS 
OF THE NORTH CAROLINA STATE BAR CONCERNING 

THE CONTINUING LEGAL EDUCATION PROGRAM 

The following amendments to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on July 25, 2003. 

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concerning 
the continuing legal education program, as particularly set forth in 27 
N.C.A.C. ID, Section .1500, be amended as follows (additions are 
underlined, deletions are interlined): 

27 N.C.A.C. ID, Section . I500  Rules Governing the 
Administration o f  the Continuing Legal Education Program 

.I517 Scope and Exemptions 

(a) Except as provided herein, these rules shall apply to every active 
member licensed by the North Carolina State Bar. To aualifv for an 
exem~tion for a aarticular calendar vear. a member shall notifv the 
board of the exemption in the annual report for that calendar vear 
sent to the member pursuant to Rule .I522 of this subchapter. All 
active members who are exempt are encouraged to attend and par- 
t ic i~ate  in legal education Drograms. 

(b) The governor, the lieutenant governor, and all members of the 
council of state, 0 . . .  , mem- 
bers of the United States Senate, members of the United States House 
of Representatives, members of the North C'arolina General Assembly 
and members of the United States Armed Forces on full-time active 
duty are exempt from the reauirements of these rules for anv calen- 
dar vear in which thev serve some portion thereof in such capacity. 
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Icl Members of the state iudiciary .who are reauired bv virtue of their 
judicial offices to take an average of twelve (12) or more hours of 
continuing: iudicial or other legal edlucation annuallv and all members 
of the federal iudiciarv are e x e m ~ t  from the reauirements of these 
rules for anv calendar vear in which thev serve some sortion thereof 
in such iudicial casacities. A full-time law clerk for a member of the 
federal or state iudiciarv is exemct from the reauirements of these 
rules for anv calendar vear in which the clerk serves some sortion 
thereof in such casacitv, ~rovided.  however. that the exemption shall 
not exceed two consecutive calendar vears and. further provided, 
that the clerkshis begins within one vear after the clerk graduates 
from law school or sasses the bar examination for admission to the 
North Carolina State Bar whichever occurs later. 

@lJ @ Any active member residing outside of North Carolina or any 
active member residing inside North Carolina who is a full-time 
teacher at the Institute of Government of the University of North 
Carolina at Chapel Hill or at a law school in North Carolina accred- 
ited by the American Bar Association and who in each case neither 
practices in North Carolina nor represents North Carolina clients on 
matters governed by North Carolina law shall be exempt from . . 
the requirements of these rules. 

@ fel+ The board may exempt an active member from the continuing 
legal education requirements for a period of not more than one year 
at a time upon a finding by the board of special circumstances unique 
to that member constituting undue hardship or other reasonable basis 
for exemption, or for a longer period upon a finding of a permanent 
disability. 

a @ Nonresident attorneys from other jurisdictions who are tem- 
porarily admitted to practice in a particular case or proceeding pur- 
suant to the provisions of G.S. 84-4.1 shall not be subject to the 
requirements of these rules. 

&) @ The board may exempt an active member from the continuing 
legal education requirements if 

(1) the member is sixty-five years of age or older and 

(2) the member does not render legal advice to or represent a 
client unless the member associates another active member who 
assumes responsibility for the advice or representation. 
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[h) During a calendar vear in which the records of the board indicate 
that an active member is exempt from the reauirements of these 
rules. the board shall not maintain a record of such member's atten- 
dance at accredited continuing legal education activities. Upon the 
termination of the member's exem~tion,  the member mav reauest 
carry over credit up to a maximum of twelve (12) credits for anv 
accredited continuing legal education activitv attended during the 
calendar vear immediatelv  receding the vear of the termination of 
the exemption. Appropriate documentation of attendance at such 
activities will be reauired bv the board. 

NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, 11, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendments 
to the Rules and Regulations of the North Carolina State Bar were 
duly adopted by the Council of the North Carolina State Bar at a reg- 
ularly called meeting on July 25, 2003. 

Given over my hand and the Seal of the North Carolina State Bar, 
this the 29th day of August, 2003. 

s/L. Thomas Lunsford. I1 
L. Thomas Lunsford, 11, Secretary 

After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes. 

This the 1st day of October, 2003. 

sA. Beverlv Lake. Jr. 
I. Beverly Lake, Jr., Chief Justice 

Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that they 
be published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 

This the 1st day of October, 2003. 

Brady, J. 
For the Court 
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AMENDMENT TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STA'I'E BAR CONCERNING THE 

CONTINUING LEGAL EDUCATION PROGRAM 

The following amendment to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on April 18, 2003. 

BE IT RESOLVED by the Council of'the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concerning 
the administration of the continuing legal education program, as par- 
ticularly set forth in 27 N.C.A.C. 1D Section .1500, be amended as fol- 
lows (additions are underlined, deletions are interlined): 

27 N.C.A.C. ID, Section .1.500, Rules Governing the 
Administration o f  the Continuing Legal Education Program 

.15 18 Continuing Legal Education Program 

(a) Each active member subject to these rules shall complete 12 
hours of approved continuing legal education during each calen- 
dar year beginning January 1, 1988, as provided by these rules 
and the regulations adopted thereunder. 

(b) Of the 12 hours 

(1) at least 2 hours shall be devoted to the areas of professional 
responsibility or professionalism or any combination thereof; 
and 

(2) effective January 1, 2002, at least once every three calendar 
years, each member shall complete an additional hour of contin- 
uing legal education instruction on substance abuse and debili- 
tating mental conditions, as defined in Rule .I602 (c), which shall 
be in addition to the requirement of Rule .1518(b)(l) above. To 
satisfv this reauirement, a member must attend an accredited 
program on substance abuse and debilitating mental conditions 
that is at least one hour long. 

NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, 11, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendment to 
the Rules and Regulations of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at a regularly 
called meeting on April 18, 2003. 
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Given over my hand and the Seal of the North Carolina State Bar, 
this the 29th day of August, 2003. 

s/L. Thomas Lunsford. I1 
L. Thomas Lunsford, 11, Secretary 

After examining the foregoing amendment to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same is not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 

This the 1st day of October, 2003. 

sA. Beverlv Lake. Jr. 
I. Beverly Lake, Jr., Chief Justice 

Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that it be 
published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 

This the 1st day of October, 2003. 

Brady, J. 
For the Court 

AMENDMENT TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING THE 

CONTINUING LEGAL EDUCATION PROGRAM 

The following amendment to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar was 
duly adopted by the Council of the North Carolina State Bar at its 
quarterly meeting on July 25, 2003. 

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concerning 
the continuing legal education program, as particularly set forth in 27 
N.C.A.C. ID, Section .1500, be amended as follows (additions are 
underlined, deletions are interlined): 

27 N.C.A.C. ID, Section .I500 Rules Governing the Administra- 
tion o f  the Continuing Legal Education Program 

.I518 Continuing Legal Education Program 

(a) Each active member subject to these rules shall complete 12 
hours of approved continuing legal education during each calen- 
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dar year beginning January 1, 1988, as provided by these rules 
and the regulations adopted thereunder. 

(b) Of the 12 hours 

(1) at least 2 hours shall be devoted to the areas of professional 
responsibility or  professionalism or any combination 
thereof; and 

(2) effective January 1, 2002, at least once every three calendar 
years, each member shall complete an E&&&I& hour of 
continuing legal education instruction on substance abuse 
and debilitating mental conditions; as defined in Rule .I602 
(c)=wktek This hour shall be credited to the 12 hour reauire- 
ment set forth in Rule .15181a) above but shall be in addition 
to the requirement of Rule .1518(b)(l) above. To satisfy this 
requirement, a member must attend an accredited program 
on substance abuse and debilitating mental conditions that 
is at least one hour long. 

(c) Members may carry over up to 12 credit hours earned in one cal- 
endar year to the next calendar year, which may include those hours 
required by Rule .1518(b) above. Additionally, a newly admitted 
active member may include as credit hours which may be carried 
over to the next succeeding year, any approved CLE hours earned 
after that member's graduation from law school. 

NORTH CAROLINA 
WAKE COUNTY 

1, L. Thomas Lunsford, 11, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendment to 
the Rules and Regulations of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at a regularly 
called meeting on July 25, 2003. 

Given over my hand and the S13al of the North Carolina State Bar, 
this the 29th day of August, 2003. 

s/L. Thomas Lunsford, I1 
L. Thomas Lunsford, 11, Secretary 

After examining the foregoing amendment to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same is not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 

This the 1st day of October, 2003. 

sA. Beverlv Lake. Jr. 
I. Beverly Lake, Jr., Chief Justice 
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Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that it be 
published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 

This the 1st day of October, 2003. 

Brady, J. 
For the Court 

AMENDMENT TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING THE 

CONTINUING LEGAL EDUCATION PROGRAM 

The following amendments to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on July 25, 2003. 

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concerning 
the continuing legal education program, as particularly set forth in 27 
N.C.A.C. ID, Section .1500, be amended as follows (additions are 
underlined, deletions are interlined): 

27 N.C.A.C. ID, Section .I500 Rules Governing the Administra- 
tion o f  the Continuing Legal Education Program 

.I519 Accreditation Standards 

The board shall approve continuing legal education activities which 
meet the following standards and provisions. 

(1) They shall have significant intellectual or practical content and 
the primary objective shall be to increase the participant's profes- 
sional competence and proficiency as a lawyer. 

(2) They shall constitute an organized program of learning dealing 
with matters directly related to the practice of law, professional 
responsibility, professionalism, or ethical obligations of lawyers. 

(3) Credit may be given for continuing legal education activities 
where live instruction is used or mechanically or electronically 
recorded or reproduced material is used, including videotape or 
satellite transmitted programs. Subject to the limitations set forth in 
Rule .I611 of this subchapter, credit may also be given for continuing 
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legal education activities on CD-ROM and on a computer website 
accessed via the Internet. 

(4) Continuing legal education m.aterials are to be prepared, and 
activities conducted, by an individual or group qualified by practical 
or academic experience in a setting physically suitable to the educa- 
tional activity of the program and, when appropriate, equipped with 
suitable writing surfaces or sufficient space for taking notes. 

( 5 )  Thorough, high quality, and carefully prepared written materials 
should be distributed to all attendees at or before the time the course 
is presented. These may include written materials printed from a 
computer  resenta at ion, computer website or CD-ROM. A written 
agenda or outline for a presentation satisfies this reauirement when 

written materials are not suitable or readily avail- 
able for - w-farticular subject. The absence of 
written materials for distribution should, however, be the exception 
and not the rule. 

Anv accredited sponsor must remit fees as rewired and keep and 
maintain attendance records of each continuing legal education pro- 
gram sponsored bv it. which shall he furnished to the board in accord- 
ance with regulations. 

(7) Except as provided in Rule .I611 of this subchapter, in-house 
continuing legal education and self-study shall not be approved or 
accredited for the purpose of complying with Rule .I518 of this 
subchapter. 

(8) Programs that cross academic lines, such as accounting-tax sem- 
inars, may be considered for approval by the board. However, the 
board must be satisfied that the content of the activity would enhance 
legal skills or the ability to practice law. 

NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, 11, Secretary-Treasurer of the North 
Carolina State Bar, do hereby cerllfy that the foregoing amendments 
to the Rules and Regulations of 1;he North Carolina State Bar were 
duly adopted by the Council of the North Carolina State Bar at a reg- 
ularly called meeting on July 25, 2:003. 

Given over my hand and the Seal of the North Carolina State Bar, 
this the 29th day of August, 2003. 

s/L. Thomas Lunsford, I1 
L. Thomas Lunsford, 11, Secretary 
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After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 

This the 1st day of October, 2003. 

s/I. Beverlv Lake. Jr. 
I. Beverly Lake, Jr., Chief Justice 

Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that they 
be published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 

This the 1st day of October, 2003. 

Brady, J. 
For the Court 

AMENDMENT TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING THE 

CONTINUING LEGAL EDUCATION PROGRAM 

The following amendment to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on July 25, 2003. 

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concerning 
the continuing legal education program, as particularly set forth in 27 
N.C.A.C. 1D Section .1500, be amended as follows (additions are 
underlined, deletions are interlined): 

27 N.C.A.C. ID,  Section ,1500 Rules Governing the 
Administration o f  the Continuing Legal Education Program 

.I522 Annual Report 

Commencing in 1989, each active member of the North Carolina State 
Bar shall make an annual written report to the North Carolina State 
Bar in such form as the board shall prescribe by regulation concern- 
ing compliance with the continuing legal education program for the 
preceding year or declaring an exemption under Rule .I517 of this 
s u b c h a p t e r r  . . 
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,,,,,,+.,,.hktlM= . . .  

-The annual 
report form shall be corrected. if necessarv, signed bv the member, 
and prom~tlv  returned to the State Bar. Upon receipt of a signed 
annual report form, appropriate adiustments shall be made to the 
member's continuing legal education record with the State Bar. No 
further adiustments shall thereafter be made to the member's con- 
tinuing legal education record. 

NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, 11, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendment to 
the Rules and Regulations of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at a regularly 
called meeting on July 25, 2003. 

Given over my hand and the Seal of the North Carolina State Bar, 
this the 29th day of August, 2003. 

s/L. Thomas Lunsford. I1 
L. Thomas Lunsford, 11, Secretary 

After examining the foregoing amendment to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same is not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 

This the 1st day of October, 2003. 

sA. Beverlv Lake, Jr. 
I. Beverly Lake, Jr., Chief Justice 

Upon the foregoing certificat~e, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that it be 
published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 

This the 1st day of October, 2003. 

Brady, J. 
For the Court 
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AMENDMENTS TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING THE 

CONTINUING LEGAL EDUCATION PROGRAM 

The following amendments to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on July 25, 2003. 

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concerning 
the continuing legal education program, as particularly set forth in 27 
N.C.A.C. ID, Section .1500, be amended as follows (additions are 
underlined, deletions are interlined): 

27 N.C.A.C. ID, Section .I500 Rules Governing the Administra- 
tion o f  the Continuing Legal Education Program 

.I523 Noncompliance 

(a) Failure to Comply with Rules May Result in Suspension 

A member who is required to file a report of CLE credits and does not 
do so or who fails to meet the minimum requirements of these rules, 
including the payment of duly assessed penalties and attendee fees, 
may be suspended from the practice of law in the state of North 
Carolina. 

(b) Notice of Failure to Comply 

The board shall notify a member who appears to have failed to meet 
the requirements of these rules that the member will be suspended 
from the practice of law in this state, unless the member shows 
good cause in writing why the suspension should not be made or 
the member shows in writing that he or she has complied with the 
requirements within tMQ the 30 day period after receiving the no- 
tice. Notice shall be served on the member pursuant to Rule 4 of 
the North Carolina Rules of Civil Procedure and may be served by a 
State Bar investigator or any other person authorized thereunder to 
serve process. 

(c) Entry of Order of Suspension Upon Failure to Respond to Notice 
to Show Cause 

. . . . If a written response - 
attem~ting to show good cause is not ~ostmarked or received bv H& 

the board bv the last dav of the 30 dav ~ e r i o d  after the member 
received the notice to show cause, A 
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1, u~pon the recommendation of the 
board and the Administrative Committee, the council may enter an 
order suspending the member from the practice of law. The or- 
der shall be entered and served as set forth in Rule .0903(c) of this 
subchapter. 

(d) Procedure Upon Submission of' a Timely Response to a Notice to 
Show Cause 

(1) Consideration by the Board 

If the member files a timely written response to the notice, 
the board shall consider the matter at its next regularly 
scheduled meeting or may delegate consideration of the mat- 
ter to a duly appointed committee of the board. The board 
shall review all evidence presented by the member to deter- 
mine whether good cause has been shown or to determine 
whether the member has complied with the requirements of 
these rules within the W a d a y  period after receiving the 
notice to show cause. 

(2) Recommendation of the Board 

The board shall determine whether the member has shown 
good cause why the memher should not be suspended. If the 
board determines that good cause has not been shown and 
that the member has not shown compliance with these rules 
within the 88 a d a y  period after receipt of the notice to 
show cause, then the board shall refer the matter to the 
Administrative Committee for hearing together with a writ- 
ten recommendation to tlhe Administrative Committee that 
the member be suspended. 

(3) Consideration by and Recommendation of the Administra- 
tive Committee 

The Administrative Committee shall consider the matter at 
its next regularly scheduled meeting. The burden of proof 
shall be upon the member to show cause by clear, cogent, 
and convincing evidence why the member should not be sus- 
pended from the practice of law for the apparent failure to 
comply with the rules governing the continuing legal educa- 
tion program. Except as set forth above, the procedure for 
such hearing shall be as set forth in Rule .0903(d)(l) and (2) 
of this subchapter. 

(4) Order of Suspension 

Upon the recommendation of the Administrative Committee, 
the council may determine that the member has not com- 
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plied with these rules and may enter an order suspending the 
member from the practice of law. The order shall be entered 
and served as set forth in Rule .0903(d)(3) of this subchapter. 

(e) Late Compliance Fee 

Any member who complies with the requirements of the rules dur- 
ing the W 30-day period after receiving the notice to show cause 
shall pay a late compliance fee as set forth in Rule .1608(b) of this 
subchapter. 

NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, 11, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendments 
to the Rules and Regulations of the North Carolina State Bar were 
duly adopted by the Council of the North Carolina State Bar at a reg- 
ularly called meeting on July 25, 2003. 

Given over my hand and the Seal of the North Carolina State Bar, 
this the 29th day of August, 2003. 

sL.  Thomas Lunsford. I1 
L. Thomas Lunsford, 11, Secretary 

After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 

This the 1st day of October, 2003. 

sA. Beverlv Lake, Jr. 
I. Beverly Lake, Jr., Chief Justice 

Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that they 
be published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 

This the 1st day of October, 2003. 

Brady, J. 
For the Court 
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AMENDMENT TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING THE 

CONTINUING LEGAL EDUCATION PROGRAM 

The following amendment to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on July 25, 2003. 

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concerning 
the continuing legal education program, as particularly set forth in 27 
N.C.A.C. ID, Section .1600, be amended as follows (additions are 
underlined, deletions are interlined;~: 

27 N.C.A.C. ID, Section .I6001 Regulations Governing the 
Administration o f  the Continuing Legal Education Program 

.I601 Organization 

(a) Quorum-Five members shall constitute a quorum of the board. 

(b) The Executive Committee-The executive committee of the 
board shall be comprised of the chairperson, a vice-chairperson 
elected by the members of the board, and a member to be appointed 
by the chairperson. Its purpose is to conduct all necessary business 
of the board that may arise between meetings of the full board. In 
such matters it shall have complete authority to act for the board. 

(c) Other Committees-The chairperson may appoint 
&+++my committees as established bv the board 
-d for the purpose of consid- 
ering and deciding matters submitted to them bv the board. 

(d) Definitions-As used herein, "board" means the Board of Contin- 
uing Legal Education, "CLE" means continuing legal education, and 
"rules" means the rules for the continuing legal education pro- 
gram adopted by the Supreme Court of North Carolina (Section .I500 
of this subehapter). All other definitions shall be as set forth in 
the rules. 

NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, 11, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendment to 
the Rules and Regulations of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at a regularly 
called meeting on July 25, 2003. 
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Given over my hand and the Seal of the North Carolina State Bar, 
this the 29th day of August, 2003. 

sL. Thomas Lunsford, I1 
L. Thomas Lunsford, 11, Secretary 

After examining the foregoing amendment to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same is not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 

This the 1st day of October, 2003. 

sA. Beverlv Lake, Jr. 
I. Beverly Lake, Jr., Chief Justice 

Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that it be 
published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 

This the 1st day of October, 2003. 

Brady, J. 
For the Court 

AMENDMENT TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING THE 

CONTINUING LEGAL EDUCATION PROGRAM 

The following amendment to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on July 25, 2003. 

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concerning 
the continuing legal education program, as particularly set forth in 27 
N.C.A.C. 1D Section .1600, be amended as follows (additions are 
underlined, deletions are interlined): 

27 N.C.A.C. ID, Section .I600 Regulations Governing the Ad- 
ministration o f  the Continuing Legal Education Program 

.I605 Computation o f  Credit 

(a) Computation Formula-CLE and professional responsibility 
hours shall be computed by the following formula: 



CONTINUING LEGAL EDUCATION 835 

Sum of the total minutes of actual instruction + 60 = Total Hours 

For example, actual instruction totaling 195 minutes would equal 3.25 
hours toward CLE. 

(b) Actual Instruction-Only actual education shall be included in 
computing the total hours of actual instruction. The following shall 
not be included: 

(1) introductory remarks; 

(2) breaks; 

(3) business meetings; 

(4) speeches in connection with banquets or other events which 
are primarily social in nature; 

(5) question and answer sessions at a ratio in excess of 15 min- 
utes per CLE hour and programs less than 30 minutes in 
length provided, however, that the limitation on question and 
answer sessions shall not limit the length of time that may be 
devoted to participatory CL,E. 

(c) Teaching-& a contribution to professionalism, credit may be 
earned for teaching in an approved continuing legal education activ- 
ity. Presentations accompanied by .thorough, high quality, readable, 
and carefully prepared written materials will qualify for CLE credit on 
the basis of three hours of credit for each thirty minutes of presenta- 
tion. Repeat presentations qualify for one-half of the credits available 
for the initial presentation. For example, an initial presentation of 45 
minutes would qualify for 4.5 hours of credit. 

(d) Teaching at a Law School-If a member is not a full-time teacher 
at a law school in North Carolina who is eligible for the exemution in 
Rule .1517(b) of this subchauter, the member mav earn uu to 12 
hours of CLE credit for teaching courses at an ABA accredited law 
school. Two hours of CLE credit shall be earned for each hour of aca- 
demic credit awarded to a law school course taught bv the member. 
The member shall also comulete the reauirements set forth in Rule 
.1518(b) of this subchauter. 

NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, 11, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendment to 
the Rules and Regulations of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at a regularly 
called meeting on July 25, 2003. 
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Given over my hand and the Seal of the North Carolina State Bar, 
this the 29th day of August, 2003. 

s/L. Thomas Lunsford, I1 
L. Thomas Lunsford, 11, Secretary 

After examining the foregoing amendment to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same is not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 

This the 1st day of October, 2003. 

sA. Beverlv Lake. Jr. 
I. Beverly Lake, Jr., Chief Justice 

Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that it be 
published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 

This the 1st day of October, 2003. 

Brady, J. 
For the Court 

AMENDMENT TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING THE 

CONTINUING LEGAL EDUCATION PROGRAM 

The following amendment to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on July 25, 2003. 

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concerning 
the continuing legal education program, as particularly set forth in 27 
N.C.A.C. ID, Section .1600, be amended as follows (additions are 
underlined, deletions are interlined): 

27 N.C.A.C. ID, Section .I600 Regulations Governing the Ad- 
ministration o f  the Continuing Legal Education Program 

.I606 Fees  

(a) Sponsor Fee-The sponsor fee, a charge paid directly by the 
sponsor, shall be paid by all sponsors of approved activities pre- 
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sented in North Carolina and by accredited sponsors located in North 
Carolina for approved activities wherever presented, except that no 
sponsor fee is required where approved activities are offered without 
charge to attendees. In any other instance, payment of the fee by the 
sponsor is optional. The amount of the fee, per approved CLE hour 
per active member of the North Carolina State Bar in attendance, is 
$1.25 plus such additional amount as determined by the council 
as necessary to support the Chief Justice's Commission on 
Professionalism but not to exceed $1.00. The fee is computed as 
shown in the following formula and example which assumes a 6-hour 
course attended by 100 North Carolina lawyers seeking CLE credit 
and further assumes that the fee-per-hour is $2.25 which includes as 
assessment of $1.00 for the Clhief Justice's Commission on 
Professionalism: 

Fee: $2.25 x Total Approved CLE hours (6) x Number of NC Attendees 
(100) = Total Sponsor Fee ($1350) 

(b) Attendee Fee-The attendee fee is paid by the North Carolina 
attorney who requests credit for a program for which no sponsor fee 
was paid. An attorney should remit I he fees along with his or her affi- 
davit before February 28 following the calendar year for which the 
report is being submitted. The amount of the fee, per approved CLE 
hour for which the attorney claims credit, is set at $1.25 plus such 
additional amount as determined by the council as necessary to sup- 
port the Chief Justice's Commission on Professionalism but not to 
exceed $1.00. It is computed as  shown in the following formula and 
example which assumes that the attorney attended an activity 
approved for 3 hours of CLE credit and that the fee-per-hour is $2.25 
which includes an assessment of $1.00 for the Chief Justice's 
Commission on Professionalism: 

Fee: $2.25 x Total Approved CLE hours (3.0) = Total Attendee Fee 
($6.75) 

(c) Fee Review-The board will review the level of the fee at least 
annually and a a u s t  it as necessary Lo maintain adequate finances for 
prudent operation of the board in a nonprofit manner. The fee 
charged to sponsors and attendees will be increased only to the 
extent necessary for those fees to pay the costs of administration 
of the CLE program. The council shall annually review the assess- 
ments for the Chief Justice's Commission on Professionalism and 
adjust it as necessary to maintain adlequate finances for the operation 
of the commission. 

(d) Uniform Application and Financial Responsibilitv-The fee shall 
be applied uniformly without exceptions or other preferential treat- 
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ment for a sponsor or attendee. The board shall make reasonable 
efforts to collect the sDonsor fee from the sDonsor of a CLE Drogram 
when a ~ ~ r o ~ r i a t e  under Rule .16061a] above. However, whenever a 
sDonsor fee is not   aid bv the suonsor of a Drogram, regardless of the 
reason. the lawver reauesting CLE credit for the Drogram shall be 
financiallv res~onsible for the fee. 

NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, 11, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendment to 
the Rules and Regulations of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at a regularly 
called meeting on July 25, 2003. 

Given over my hand and the Seal of the North Carolina State Bar, 
this the 29th day of August, 2003. 

s/L. Thomas Lunsford, I1 
L. Thomas Lunsford, 11, Secretary 

After examining the foregoing amendment to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same is not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 

This the 1st day of October, 2003. 

s/I. Beverlv Lake. Jr. 
I. Beverly Lake, Jr., Chief Justice 

Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that it be 
published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 

This the 1st day of October, 2003. 

Brady, J. 
For the Court 
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AMENDMENT TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING THE 

CONTINUING LEGAL EIIUCATION PROGRAM 

The following amendment to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on April 18, 2003. 

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the Noith Carolina State Bar concerning 
the administration of the continuing legal education program, as par- 
ticularly set forth in 27 N.C.A.C. ID, Section .1600, be amended as fol- 
lows (additions are underlined, deletions are interlined): 

27 N.C.A.C. ID, Section .1600, R.egulations Governing the Ad- 
ministration o f  the Continuing Legal Education Program 

.I607 Special Cases and Exemptions 

(a) Attorneys who have a permanent disability which makes atten- 
dance at CLE programs inordinately difficult may file a request for a 
permanent substitute program in lieu of attendance and shall therein 
set out continuing legal education plans tailored to their specific 
interests and physical ability. The board shall review and approve or 
disapprove such plans on an individual basis and without delay. 

NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, 11, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendment to 
the Rules and Regulations of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at a regularly 
called meeting on April 18, 2003. 
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Given over my hand and the Seal of the North Carolina State Bar, 
this the 29th day of August, 2003. 

s/L. Thomas Lunsford, I1 
L. Thomas Lunsford, 11, Secretary 

After examining the foregoing amendment to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same is not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 

This the 1st day of October, 2003. 

sA. Beverlv Lake, Jr. 
I. Beverly Lake, Jr., Chief Justice 

Upon the foregoing certificate, it is ordered that the foregoing 
amendment to t,he Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that it be 
published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 

This the 1st day of October, 2003. 

Brady, J. 
For the Court 

AMENDMENTS TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING THE 

CONTINUING LEGAL EDUCATION PROGRAM 

The following amendments to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on July 25, 2003. 

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concerning 
the continuing legal education program, as particularly set forth in 27 
N.C.A.C. ID, Section .1600, be amended as follows (additions are 
underlined, deletions are interlined): 

27 N.C.A.C. ID, Section .I608 Regulations Governing the Ad- 
ministration o f  the Continuing Legal Education Program 

.I608 General Compliance Procedures 

(a) Compliance Period-The period for complying with the require- 
ments of Rule .I518 of this subchapter is January 1 to December 31. 
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A member may complete the requirements for the year on or by 
February 28 of the succeeding year provided, however, that this addi- 
tional time shall be considered a grace period and no extensions of 
this grace period shall be granted. All members are encouraged to 
complete the requirements within the appropriate calendar year. 

@ (b) Affidavit-Prior to January 31 of each year, commencing in 
1990, the prescribed affidavit form shall be mailed to all active mem- 
bers of the North Carolina State Bar concerning compliance with the 
continuing legal education program for the preceding year. 

@j (C) Late Filing Penalty-Any attorney who, for whatever reasons, 
files the affidavit showing compliance or declaring an exemption 
after the February 28 due date shall pay a $75.00 late filing penalty. 
This penalty shall be submitted with the affidavit. An affidavit that is 
either received by the board or postmarked on or before February 28 
shall be considered to have been tirnely filed. An attorney who com- 
plies with the requirements of the rules during the probationary 
period under Rule .1523(c) of this subchapter shall pay a late compli- 
ance fee of $125.00 pursuant to Rule .I524 of this subchapter. 

NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, 11, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendments 
to the Rules and Regulations of the North Carolina State Bar were 
duly adopted by the Council of the North Carolina State Bar at a reg- 
ularly called meeting on July 25, 2003. 

Given over my hand and the Seal1 of the North Carolina State Bar, 
this the 29th day of August, 2003. 

s,Z. Thomas Lunsford, I1 - 
L. Thomas Lunsford, 11, Secretary 

After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 

This the 1st day of October, 2003. 

sX Beverlv Lake. Jr. - 
I. Beverly Lake, Jr., Chief Justice 

Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that they 
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be published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 

This the 1st day of October, 2003. 

Brady, J. 
For the Court 

AMENDMENT TO THE RULES AND REGULATIONS 
OF THE NORTH CAROLINA STATE BAR CONCERNING 

LEGAL SPECIALIZATION 

The following amendments to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on April 18, 2003. 

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concern- 
ing legal specialization, as particularly set forth in 27 N.C.A.C. ID, 
Section ,1900, be amended as follows (additions are underlined, dele- 
tions are interlined): 

27 N.C.A.C. ID,  Section .1900, Rules Concerning the 
Accreditation o f  Continuing Legal Education for Purposes of 
the Board o f  Legal Specialization 

.I906 Accreditation o f  Courses 

(a) All courses offered by an accredited sponsor which relate to the 
specialty field as defined by the board shall be accredited and credit 
for attendance shall be given for the hours of instruction related to 
the specialty field of the applicant as determined by the board. 

(c) An accredited sponsor may not represent or advertise that a CLE 
course is approved or that the attendees will be given CLE credit by 
the board unless such sponsor provides a brochure or other appro- 
priate information describing the topics, hours of instruction, and 
instructors for its CLE offerings in a specialty field at least thirty days 
in advance of the date of the course& 

(d) An unaccredited sponsor desiring advance accreditation of a 
course and the right to designate its accreditation for the appropriate 
number of CLE credits in its solicitations shall submit a brochure or 
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other appropriate information describing the topics, hours of instruc- 
tion, location, and instructors for its CLE offerings at least sixty days 
prior to the date of the course. I&& 

NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, 11, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendments 
to the Rules and Regulations of the North Carolina State Bar were 
duly adopted by the Council of the North Carolina State Bar at a reg- 
ularly called meeting on April 18, 2003. 

Given over my hand and the Sead of the North Carolina State Bar, 
this the 29th day of August, 2003. 

s,Z. Thomas Lunsford. I1 - 
L. Thomas Lunsford, 11, Secretary 

After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 

This the 1st day of October, 2003. 

fij/I. Beverlv Lake! Jr. 
I. Beverly Lake, Jr., Chief Justice 

Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that they 
be published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 

This the 1st day of October, 2003. 

Elrady, J. 
For the Court 
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AMENDMENT TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING 

ORGANIZATIONS PRACTICING LAW 

The following amendment to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on July 25, 2003. 

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concerning 
organizations practicing law, as particularly set forth in 27 N.C.A.C. 
lE, Section .0100, be amended as follows (additions are underlined, 
deletions are interlined): 

27 N.C.A.C. l E ,  Section .0100 Regulations for Professional 
Corporations and Professional Limited Liability Companies 
Practicing Law 

.0103 Registration with the North Carolina State Bar 

(d) Expiration of Certificate of Registration-The initial certificate 
of registration for either a professional corporation or a professional 
limited liability company shall remain effective through June 30 fol- 
lowing the date of registration. 

(e) Renewal of Certificate of Registration-The certificate of regis- 
tration for either a professional corporation or a professional limited 
liability company shall be renewed on or before July 1 of each year 
upon the following conditions: 

(1) Renewal of Certificate of Registration for Professional 
Corporation-A professional corporation shall submit an appli- 
cation for renewal of certificate of registration for a professional 
corporation (Form PC-4; see Rule .0106(d) of this subchapter) to 
the secretary listing the names and addresses of all of the share- 
holders and employees of the corporation who practice law for 
the professional corporation in North Carolina and the name and 
address of at least one officer and one director of the profes- 
sional corporation, and certifying that all such persons are duly 
licensed to practice law in the state of North Carolina and repre- 
senting that the corporation has complied with these regulations 
and the provisions of the Professional Corporation Act. Such 
application shall also 

(i) set forth the name, address, and license information of 
each shareholder who is not licensed to practice law in 
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North Carolina but who performs services on behalf of the 
corporation in another jurisdiction in which the corporation 
maintains an office; and 

(ii) certify that all such persons are duly licensed to practice 
law in the appropriate jurisdiction. Upon a finding by the 
secretary that all shareholders are active members in good 
standing with the North Carolina State Bar, or are duly 
licensed to practice law in another jurisdiction in which the 
corporation maintains an office, the secretary shall renew 
the certificate of registration by making a notation in the 
records of the North Carolina State Bar; 

(2) Renewal of Certificate of Registration for a Professional 
Limited Liability Company-A professional limited liability 
company shall submit an application for renewal of certificate of 
registration for a professional limited liability company (Form 
PLLC-4; see Rule .0106(i) of tlhis subchapter) to the secretary 
listing the names and addresses of all of the members and 
employees of the professional limited liability company who 
practice law in North Carolina, and the name and address of at 
least one manager, and certifying that all such persons are duly 
licensed to practice law in the state of North Carolina, and rep- 
resenting that the professional limited liability company has 
complied with these regulations and the provisions of the 
North Carolina Limited Liability Company Act. Such application 
shall also 

(i) set forth the name, address, and license information of 
each member who is not licensed to practice law in North 
Carolina but who performs services on behalf of the profes- 
sional limited liability cornpany in another jurisdiction in 
which the professional limited liability company maintains 
an office; and 

(ii) certify that all such persons are duly licensed to practice 
law in the appropriate jurisdiction. Upon a finding by the 
secretary that all members are active members in good 
standing with the North Carolina State Bar, or are duly 
licensed to practice law in another jurisdiction in which the 
professional limited liability company maintains an office, 
the secretary shall renew the certificate of registration by 
making a notation in the records of the North Carolina 
State Bar; 

(3) Renewal Fee-An application for renewal of a certificate of 
registration for either a professional corporation or a profes- 
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sional limited liability company shall be accompanied by a 
renewal fee of $25; 

(4) Refund of Renewal Fee-If the secretary is unable to make 
the findings required by Rules .0103(e)(l) or .0103(e)(2) above, 
the secretary shall refund the $25 registration fee; 

(5) Failure to Apply for Renewal of Certificate of Registra- 
tion-In the event a professional corporation or a professional 
limited liability company shall fail to submit the appropriate 
application for renewal of certificate of registration, together 
with the renewal fee, to the North C,arolina State Bar within 30 
days following the expiration date of its certificate of registra- 
tion, the secretary shall send a notice to show cause letter to the 
professional corporation or the professional limited liability 
company advising said professional corporation or professional 
limited liability company of the delinquency and requiring said 
professional corporation or professional limited liability com- 
pany to either submit the appropriate application for renewal of 
certificate of registration, together with the renewal fee and a 
late fee of $10, to the North Carolina State Bar within 30 days or 
to show cause for failure to do so. Failure to submit the applica- 
tion, the renewal fee, and the late fee within said thirty days, or 
to show cause within said time period, shall result in the sus- 
pension of the certificate of registration for the delinquent pro- 
fessional corporation or professional limited liability company 
and the issuance of a notification to the secretary of state of the 
suspension of said certificate of registration; 

(6) Reinstatement of Suspended Certificate of Registra- 
tion-Upon (a) the submission to the North Carolina State Bar of 
the appropriate application for renewal of certificate of registra- 
tion, together with all past due renewal fees and late fees; and 
(b) a finding by the secretary that the representations in the 
application are correct, a suspended certificate of registration of 
a professional corporation or professional limited liability com- 
pany shall be reinstated by the secretary by making a notation in 
the records of the North Carolina State Bar. 

(7) Inactive Status Pending Dissolution-If a ~rofessional cor- 
poration or ~rofessional limited liabilitv comDanv notifies the 
State Bar in writing or. in resDonse to a notice to show cause 
issued Dursuant to Rule .0103(e)(5) of this subchapter. a delin- 
auent ~rofessional comoration or ~rofessional limited liabilitv 
comDanv shows that the organization is no longer lsracticing law 
and is winding down the operations and financial activities of the 
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organization, no renewal fee clr late fee shall be owed and the 
organization shall be moved to inactive status for a period of not 
more than one vear. If, at the end of that period, a copv of the 
articles of dissolution has not been filed with the State Bar. the 
secretarv of the State Bar shall send a notice to show cause let- 
ter and shall pursue suspensioi~ of the certificate of registration 
as set forth in Rule. .0103!e)!5' of this subchapter. 

NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, 11, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendment to 
the Rules and Regulations of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at a regularly 
called meeting on July 25, 2003. 

Given over my hand and the Seal of the North Carolina State Bar, 
this the 29th day of August, 2003. 

s,/L. Thomas Lunsford. I1 - 
L. Thomas Lunsford, 11, Secretary 

After examining the foregoing amendment to the Rules and 
Regulations of the North Carolina St,ate Bar as adopted by the Council 
of the North Carolina State Bar, it i:s my opinion that the same is not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 

This the 1st day of October, 2003. 

s.4. Beverlv Lake, Jr. - 
I. Beverly Lake, Jr., Chief Justice 

Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that it be 
published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 

This the 1st day of October, 2003. 

Brady, J. 
For the Court 
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AMENDMENT TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING 

INTERSTATE AND INTERNATIONAL LAW FIRMS 

The following amendment to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on July 25, 2003. 

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concerning 
interstate and international law firms, as particularly set forth in 27 
N.C.A.C. lE, Section .0200, be amended as follows (additions are 
underlined, deletions are interlined): 

27 N.C.A.C. l E ,  Section .200 Rules on the Registration o f  
Interstate and International Law Firms 

.0206 Non-renewal o f  Registration 

If a law firm or ~rofessional organization registered under these rules 
no longer meets the criteria for registration, it shall notifv the State 
Bar in writing. If such written notice is not received bv the State Bar 
on or before December 31 of the vear in which registration is no 
longer required. the registration fee for the next calendar vear. as set 
forth in Rule ,0203 of this subcha~ter,  shall be owed 

NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, 11, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendment to 
the Rules and Regulations of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at a regularly 
called meeting on July 25, 2003. 

Given over my hand and the Seal of the North Carolina State Bar, 
this the 29th day of August, 2003. 

s/L. Thomas Lunsford! I1 
L. Thomas Lunsford, 11, Secretary 

After examining the foregoing amendment to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same is not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 

This the 1st day of October, 2003. 

sA. Beverlv Lake. Jr. 
I. Beverly Lake, Jr., Chief Justice 
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Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that it be 
published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 

This the 1st day of October, 2003. 

{Brady, J. 
For the Court 

AMENDMENT TO THE NORTH CAROLINA RULES OF 
PROFESSION.AL CONDUCT 

The following amendment to the North Carolina Rules of Professional 
Conduct was duly adopted by the Council of the North Carolina State 
Bar at its quarterly meeting on July 25, 2003. 

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules of Professional Conduct, as particularly set forth in 27 
N.C.A.C. 2, Rule 3.4, be amended as follows (additions are underlined, 
deletions are interlined): 

RULE 3.4: FAIRNESS TO OPPOSING PARTY AND COUNSEL 

A lawyer shall not: 

(a) unlawfully obstruct another p,srty's access to evidence or unlaw- 
fully alter, destroy or conceal a dlocument or other material having 
potential evidentiary value. A lawyer shall not counsel or assist 
another person to do any such act; 

(b) falsify evidence, counsel or assist a witness to testify falsely, 
counsel or assist a witness to hide or leave the jurisdiction for the 
purpose of being unavailable as a witness, or offer an inducement to 
a witness that is prohibited by l a ~ i ;  

(c) knowingly disobey or advise a client to disobey an obligation 
under the rules of a tribunal, except a lawyer acting in good faith may 
take appropriate steps to test the validity of such an obligation; 

(d) in pretrial procedure, make a frivolous discovery request or fail 
to make a reasonably diligent effort to comply with a legally proper 
discovery request by an opposing party; 

(e) in trial, allude to any matter that the lawyer does not reasonably 
believe is relevant or that will not be supported by admissible evi- 
dence, assert personal knowledge of facts in issue except when testi- 
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fying as a witness, ask an irrelevant question that is intended to 
degrade a witness, or state a personal opinion as to the justness of a 
cause, the credibility of a witness, the culpability of a civil litigant, or 
the guilt or innocence of an accused; or 

(f) request a person other than a client to refrain from voluntarily 
giving relevant information to another party unless: 

(1) the person is a relative or a managerial employee or other 
agent of a client; and 

(2) the lawyer reasonably believes that the person's interests 
will not be adversely affected by refraining from giving such 
information. 

Commentary 

[I]  The procedure of the adversary system contemplates that the evi- 
dence in a case is to be marshaled competitively by the contending 
parties. Fair competition in the adversary system is secured by prohi- 
bitions against destruction or concealment of evidence, improperly 
influencing witnesses, obstructive tactics in discovery procedure, and 
the like. 

[2] Documents and other items of evidence are often essential to 
establish a claim or defense. Subject to evidentiary privileges, the 
right of an opposing party, including the government, to obtain evi- 
dence through discovery or subpoena is an important procedural 
right. The exercise of that right can be frustrated if relevant material 
is altered, concealed or destroyed. Applicable law in many jurisdic- 
tions makes it an offense to destroy material for purpose of impairing 
its availability in a pending proceeding or one whose commence- 
ment can be foreseen. Falsifying evidence is also generally a criminal 
offense. Paragraph (a) applies to evidentiary material generally, 
including computerized information. Applicable law may permit a 
lawyer to take temporary possession of physical evidence of client 
crimes for the purpose of conducting a limited examination that 
will not alter or destroy material characteristics of the evidence. In 
such a case, applicable law may require the lawyer to turn the evi- 
dence over to the police or other prosecuting authority, depending on 
the circumstances. 

[3] With regard to paragraph (b), it is not improper to pay a witness's 
expenses, including lost income, or to compensate an expert witness 
on terms permitted by law. The common law rule in most jurisdic- 
tions is that it is improper to pay an occurrence witness any fee 
for testifying and that it is improper to pay an expert witness a 
contingent fee. 
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[4] Rules of evidence and procedure are designed to lead to just deci- 
sions and are part of the framework of the law. Paragraph (c) permits 
a lawyer to take steps in good faith and within the framework of the 
law to test the validity of rules; however, the lawyer is not justified in 
consciously violating such rules and the lawyer should be diligent in 
the effort to guard against the unintentional violation of them. As 
examples, a lawyer should subscribe to or verify only those pleadings 
that the lawyer believes are in compliance with applicable law and 
rules; a lawyer should not make any prefatory statement before a tri- 
bunal in regard to the purported facts of the case on trial unless the 
lawyer believes that the statement will be supported by admissible 
evidence; a lawyer should not ask a witness a question solely for the 
purpose of harassing or embarrassing the witness; and a lawyer 
should not, by subterfuge, put before a jury matters which it cannot 
properly consider. 

(51 To bring about just and informed decisions, evidentiary and pro- 
cedural rules have been established by tribunals to permit the inclu- 
sion of relevant evidence and arguiment and the exclusion of all other 
considerations. The expression by a lawyer of a personal opinion as  
to the justness of a cause, as to the credibility of a witness, as to the 
culpability of a civil litigant, and as to the guilt or innocence of an 
accused is not a proper subject for argument to the trier of fact and 
is prohibited by paragraph (e). However, a lawyer may argue, on an 
analysis of the evidence, for any position or conclusion with respect 
to any of the foregoing matters. 

[6] Paragraph (f) permits a lawyer to advise managerial employees of 
a client to refrain from giving information to another party because 
the statements of employees with managerial responsibility may be 
imputed to the client. See also Rule 4.2. 

NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, 11, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendment to 
the Rules and Regulations of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at a regularly 
called meeting on July 25, 2003. 

Given over my hand and the Seal of the North Carolina State Bar, 
this the 29th day of August, 2003. 

s/L. Thomas Lunsford, I1 
L. Thomas Lunsford, 11, Secretary 
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After examining the foregoing amendment to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same is not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 

This the 1st day of October, 2003. 

s/I. Beverlv Lake, Jr. 
I. Beverly Lake, Jr., Chief Justice 

Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that it be 
published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 

This the 1st day of October, 2003. 

Brady, J. 
For the Court 

AMENDMENTS TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING 

PROCEDURES FOR RULING ON QUESTIONS 
OF LEGAL ETHICS 

The following amendments to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on October 24, 2003. 

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concerning 
the procedures for ruling on questions of legal ethics, as particularly 
set forth in 27 N.C.A.C. 1D Section .0100, be amended as follows 
(additions are underlined, deletions are interlined): 

27 N.C.A.C. ID, Section .0100, Procedures for Ruling on  
Questions o f  Legal Ethics 

,0101 Definitions 

(10) "Formal ethics opinion" shall mean a published opinion issued 
by the council to provide ethical guidance for attorneys and to estab- 
lish a principle of ethical conduct. A formal ethics opinion adopted 
under the Revised Rules of Professional Conduct (effective July 24, 
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1997,and as com~rehensivelv revised in 2003) shall be designated as 
a "Formal Ethics Opinion" and numbered by year and order of 
issuance. . . . 

(15) '(Revised Rules of Professiona.1 Conduct" shall mean the code of 
ethics of the Bar effective July 24, 1997 and com~rehensivelv revised 
effective March 1, 2003. 

.0103 Informal Ethics Advisories and Ethics Advisories 

(a) . . . . 

(b) The Bar's program for providing informal ethics advisories to 
inquiring attorneys is a designa1,ed lawyers' assistance program 
approved by the Bar and information received by the executive direc- 
tor, assistant executive director, or designated staff counsel from an 
attorney seeking an informal ethics advisory shall be confidential 
information -M pursuant to Rule l.G!c) 
of the Revised Rules of Professional Conduct (2003); provided, how- 
ever, such confidential information may be disclosed as allowed by 
R&A+dj Rule 1.6(bl and as necessary to respond to a false or mis- 
leading statement made about an informal ethics advisory. Further, if 
an attorney's response to a grievance proceeding relies in whole or in 
part upon the receipt of an info~rmal ethics advisory, confidential 
information may be disclosed to Bar counsel, the Grievance 
Committee or other appropriate disciplinary authority. 

.0104 Formal Ethics Opinions a.nd Ethics Decisions 

(a) Requests for formal ethics oplnions or ethics decisions shall be 
made in writing and submitted to the executive director or assistant 
executive director who, after determining that #w _a request is in com- 
pliance with Rule .0102 of this subchapter, shall transmit the 
reauest to the chairperson of the committee. 

(b) If a formal ethics opinion or ethics decision is requested con- 
cerning contemplated or actual conduct of another attorney, that 
attorney shall be given an opportunity to be heard by the committee, 
along with the person who requested the opinion, under such guide- 
lines as may be established by the committee. At the discretion of the 
chairperson and the committee, adlditional persons or groups shall be 
notified by the method deemed mlost appropriate by the chairperson 
and provided an opportunity to be heard by the committee. 
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@ Ic) U D O ~  initial consideration of the reauest, bv vote of a maior- 
itv of the members of the committee ~ r e s e n t  at the meeting the Tke 
committee shall preDare a written ~ r 0 ~ 0 S e d  resDonse to the inauiry 
and shall determine whether to issue M-I the response as a ~roposed  
ethics decision or a p ro~osed  formal ethics opinion 
e. Prior to the next reqularlv scheduled meeting of the 
committee. all p ro~osed  formal ethics o~inions  shall be published 
and all ~ r o ~ o s e d  ethics decisions shall be circulated to the members 
of the council. 

@ &Q Prior to the next regularly scheduled meeting of the commit- 
tee, any interested person or group may submit a written request to 
reconsider a proposed eAk4 formal ethics opinion or a ~ r 0 ~ 0 S e d  
ethics decision and may ask to be heard by the committee. The com- 
mittee, under such guidelines as it may adopt, may allow or deny such . .  . . request. 

(el U ~ o n  reconsideration of a proposed formal ethics o~ in ion  or 'pro- 
posed ethics decision, the committee mav, bv vote of not less than a 
maioritv of the dulv atmointed members of the committee, revise the 
proposed formal ethics o ~ i n i o n  or proposed ethics decision. Prior to 
the next reaularlv scheduled meetin? of the committee, all revised 
prowosed formal ethics o~inions  shall be published and all revised 
proposed ethics decisions shall be circulated to the members of the 
council. 

/F) U ~ o n  com~letion of the Drocess, the committee shall determine, 
bv a vote of not less than a maioritv of the dulv atmointed members 
of the committee. whether to transmit a ~ r 0 ~ 0 S e d  formal ethics o ~ i n -  
ion or ~ roposed  ethics decision to the council with a recommenda- 
tion to adopt. 
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(g) -- " inter- 
ested person or group may request to be heard by the council prior to 
a vote on the adoption of #?e a proposed formal ethics opinion or 
ethics decision. Whether permitted to appear before the council or 
not, the person or group has the right to file a written brief with the 
council under such rules as may be established by the council. 

(h) The council's action on &he a proposed formal ethics opinion or 
ethics decision shall be determined by vote of the majority of the 
council present and voting. Notice of such action shall be provided to 
interested persons by the method deemed most appropriate by the 
chairperson. 

(i) A formal ethics opinion or ethics decision may be reconsidered or 
withdrawn by the council pursuant to rules which it may establish 
from time to time. 

(jl To vote, a member of the committee must be ~hvsicallv present at 
a meeting. 

NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, 11, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendments 
to the Rules and Regulations of tlhe North Carolina State Bar were 
duly adopted by the Council of the North Carolina State Bar at a reg- 
ularly called meeting on October 24, 2003. 

Given over my hand and the Seal of the North Carolina State Bar, 
this the 2nd day of February, 2004. 

s/L. Thomas Lunsford, I1 
L. Thomas Lunsford, 11, Secretary 

After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 

This the 5th day of February, 2004. 

sA. Beverlv Lake. Jr. 
I. Beverly Lake, Jr., Chief Justice 

Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that they 
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be published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 

This the 5th day of February, 2004. 

Brady, J. 
For the Court 

AMENDMENTS TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING THE 

PLAN OF LEGAL SPECIALIZATION 

The following amendments to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on October 24, 2003. 

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concerning 
the Plan of Legal Specialization, as particularly set forth in 27 
N.C.A.C. ID, Section ,1700, be amended as follows (additions are 
underlined, deletions are interlined): 

27 N.C.A.C. ID, Section .1700, The Plan of Legal Specialization; 

.I723 Revocation or S u s ~ e n s i o n  o f  Certification 
as  a Specialist 

(a) Automatic Revocation. The board shall revoke its certification of 
a lawver as a mecialist if the lawver is disbarred or receives a disci- 
plinarv sus~ension from the North Carolina State Bar. a North 
Carolina court of law, or. if the lawver is licensed in another iurisdic- 
tion in the United States. from a court of law or the re~ulatorv author- 
itv of that iurisdiction. Revocation shall be automatic without regard 
for anv stav of the sus~ension ~ e r i o d  granted bv the discidinan! 
authoritv. This ~rovision shall amlv to disci~line received on or after 
the effective date of this ~rovision. 

(b)@ Discretionarv Revocation or Sus~ension. The board may . .  . revoke its certification of a lawyer as a specialist 
if the specialty is terminated or may suspend or revoke such 

certification if it is determined, upon the board's own initiative or 
upon recommendation of the appropriate specialty committee and 
after hearing before the board as wrovided in 
Rule ,1802 and Rule .1803, that 

(1) the certification of the lawyer as a specialist was made con- 
trary to the rules and regulations of the board; 
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(2) the lawyer certified as a specialist made a false representa- 
tion, omission or misstateinent of material fact to the board 
or appropriate specialty committee; 

(3) the lawyer certified as a specialist has failed to abide by all 
rules and regulations promulgated by the board; 

(4) the lawyer certified as a specialist has failed to pay the fees 
required; 

(5) the lawyer certified as a specialist no longer meets the stand- 
ards established by the board for the certification of special- 
ists; - 

. . .  
the lawyer certified as a specialist 
received ~ u b l i c  discipline from the North Carolina State Bar 
on or after the effective date of this provision. other than 
susuension or disbarment d k k ~ c d ,  cr from 
practicer-- 
eettrC+%geffe~r and the board finds that the conduct for 
which the ~rofessional disci~line was received reflects 
adverselv on the s~ecialization vrogram and the lawver's 
aualification as a s~ecialis~t: or 

) the lawver certified as a s~ecia l is t  was sanctioned or 
received public discipline on or after the effective date of 
this provision from anv state or federal court or. if the lawyer 
is licensed in another iurisdiction. 
es+e&w the regulatorv authoritv of that Lurisdiction in the 
United States, and the board finds that the conduct for which 
the sanctions or ~rofessioinal discipline was received reflects 
adverselv on the specialization Drogram and the lawver's 
aualification as a s~eciali:& 

@j (c) Report to Board. The A lawyer certified as a specialist has a 
duty to inform the board promptly of any fact or circumstance 
described in Rules . 1 7 2 3 ( a ) - M  and (b) above. 

(d)+ Reinstatement. If the board revokes its certification of a 
lawyer as a specialist, the lawyer (cannot again be certified as a spe- 
cialist unless he or she so qualifies upon application made as if for ini- 
tial certification as a specialist and upon compliance with such other 
conditions as the board may prescribe. If the board suspends certifi- 
cation of a lawyer as a specialist, such certification cannot be rein- 
stated except upon the lawyer's aplplication therefore and compliance 
with such conditions as the board may prescribe. 
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NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, 11, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendments 
to the Rules and Regulations of the North Carolina State Bar were 
duly adopted by the Council of the North Carolina State Bar at a reg- 
ularly called meeting on October 24, 2003. 

Given over my hand and the Seal of the North Carolina State Bar, 
this the 2nd day of February, 2004. 

s/L. Thomas Lunsford, I1 
L. Thomas Lunsford, 11, Secretary 

After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 

This the 5th day of February, 2004. 

sA. Beverlv Lake, Jr. 
I. Beverly Lake, Jr., Chief Justice 

Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that they 
be published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 

This the 5th day of February, 2004. 

Brady, J. 
For the Court 

AMENDMENTS TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING THE 

PLAN OF LEGAL SPECIALIZATION 

The following amendments to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on October 24, 2003. 

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concerning 
the Plan of Legal Specialization, as particularly set forth in 27 
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N.C.A.C. ID, Section .1700, be amlended as follows (additions are 
underlined, deletions are interlined): 

27 N.C.A.C. ID, Section .I800 Hearing and Appeal Rules of the 
Board of Legal Specialization 

.I802 Denial, Revocation or Sus~ension of Continued Certifi- 
cation as a Specialist 

(a) Denial of Continued Certification-The board, upon its initiative 
or upon recommendation of the :tppropriate specialty committee, 
may deny continued certification of a specialist, if the applicant 
does not meet the requirements a s  found in Rule .1721(a) of this 
subchapter. 

(b) Revocation and Suspension of Certification as a Specialist. 
The board shall revoke the certification of a lawver as  pro- 
vided in Rule .1723!a) of this subch.apter and map revoke or suspend 
the certification of a lawver as ~rovided in Rule .1723(bI of this 
subchapter. 

( c ) W  Notification of Board Action-The executive director shall 
notify the &pphc& lawver of th~e board's d e e i s k ~  4e action to 
grant or deny continued certification as a specialist upon awlica- 
tion for continued certification pursuant to Rule .1721(a) of this 
subchapter, or to revoke or susuend continued certification pur- 
suant to Rule .1723(a) 4 or fb) of this subchapter. The lawver will 
also be notified of his or her right to a hearing if a hearing is allowed 
bv these rules. 

(d)@ Request for Hearing-Within 21 days of the mailing of notice 
from the executive director of the board that the lawver has been 
denied continued certification m u a n t  to Rule .1721!a) or that certi- 
fication has been revoked or suspended w & e ~  pursuant to Rule 
.1723(b), the lawyer mey  must request a hearing before the 
board in writing. There is no right to a hearing upon automatic revo- 
cation pursuant to Rule .1723!a). 

( e ) w  Hearing Procedure-Except as set forth in Rule .1802!f) 
below. the rules set forth in Rule .1801(a)(8) of this subchapter shall 
be followed when a l a m r  requests a hearing regarding 
the denial of c o n t i z c a t i ~ n  pursuant to Rule .1721(a) or the 
revocation or suspension of certification under Rule .1723!b). 

(f)@ Burden of Proof: Preponderance of the Evidence-A three- 
member panel of the board shall apply the preponderance of the evi- 
dence rule in determining whether the appkaa& lawver's certifica- 
tion should be continued, revoked or suspended. In cases of denial of 
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NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, 11, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendments 
to the Rules and Regulations of th~e North Carolina State Bar were 
duly adopted by the Council of the North C,arolina St,ate Bar at a reg- 
ularly called meeting on October 24, 2003. 

Given over my hand and the Se,al of the North Carolina State Bar, 
this the 2nd day of February, 2004. 

:;A. Thomas Lunsford, I1 
I,. Thomas Lunsford, 11, Secretary 

After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it i:j my opinion that the same are not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 

This the 5th day of February, 2004. 

s/I. Beverlv Lake. Jr. 
I. Beverly Lake, Jr., Chief Justice 

Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of'the Supreme Court and that they 
be published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 

This the 5th day of February, 2004. 

IBrady, J. 
For the Court 

AMENDMENTS TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STA,TE BAR CONCERNING THE 

PLAN OF LEGAL !SPECIALIZATION 

The following amendments to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on October 24, 2003. 



862 LEGAL SPECIALIZATION 

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concerning 
the Plan of Legal Specialization, as particularly set forth in 27 
N.C.A.C. ID, Section .2500, be amended as follows (additions are 
underlined, deletions are interlined): 

27 N.C.A.C. ID, Section .2500 Certification Standards for the 
Criminal Law Specialty 

.2505 Standards for Certification as a Specialist 

Each applicant for certification as a specialist in criminal law, the 
subspecialty of state criminal law, or the subspecialty of criminal 
appellate practice shall meet the minimum standards set forth in Rule 
.I720 of this subchapter. In addition, each applicant shall meet the fol- 
lowing standards for certification: 

(a) . . . . 
(b) Substantial Involvement-An applicant shall affirm to the board 
that the applicant has experience through substantial involvement in 
the practice of criminal law. 

/11 Substantial involvement shall mean during the five vears 
immediatelv meceding the amlication, the a~ulicant devoted an 
average of at least 500 hours a vear to the ~rac t i ce  of criminal 
law. but not less than 400 hours in anv one vear. "Practice" shall 
mean substantive legal work, specificallv including re~resenta- 
tion in criminal trials. done primarilv for the Dumose of ~ rov id-  
ing legal advice or re~resentation, or a ~ rac t i ce  eauivalent. 

<21 "Practice equivalent" shall mean: 

(A) Service as a law vrofessor concentrating in the teaching 
of criminal law for one vear or more. which mav be substi- 
tuted for one vear of ex~erience to meet the five-vear 
requirement set forth in Rule .2505(bj(1) above; 

(B) Service as a federal. state or tribal court iudge for one 
year or more, which mav be substituted for one vear of expe- 
rience to meet the five-vear requirement set forth in Rule 
.2505(b](l) above; 

(31 For the s~ecialtv of criminal law and the subs~ecialtv of 
state criminal law. the board shall reauire an a ~ ~ l i c a n t  to 
show substantial involvement bv ~roviding information that 
demonstrates the amlicant's significant criminal trial e x ~ e r i -  
ence such as: 

<A] re~resentation during the a ~ ~ l i c a n t ' s  entire legal career 
in criminal trials concluded bv verdict; 
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141 For the subs~ecialtv of criminal atmellate ~ractice.  the aD- 
plicant must have been engaged in the active ~rac t i ce  of crimi- 
nal amellate law for at least five vears ~ r i o r  to certification 
during which the amlicant devoted an average of at least 500 
hours a vear to the ~rac t i ce  of criminal law (in both trial and 
amellate courts), but not less than 400 hours in anv one vear. 
The board mav reauire an amlicant to show substantial involve- 
ment in criminal appellate law bv uroviding: information regard- 
in? the applicant's particbation, during the five vears ~ r i o r  to 
amlication. in activities such as brief writing. motion mac- 
tice, oral arguments, and the ~ r e ~ a r a t i o n  and argument of extra- 
ordinarv writs. 

(D) Peer Review 

Each applicant . .  . . .  . 



LEGAL SPECIALIZATION 865 

b v  must provide for reference and independent inquiry the 
names and addresses of the following: !i) ten lawvers and iudqes 
who practice in the field of criminal law and who are familiar 
with the applicant's ~ractice.  and (ii) omosinp counsel and the 
judge in last ten serious (Class G or higher) felonv cases tried bv 
the applicant. 

@J @+A reference may not be related by blood or marriage to 
the applicant nor may the reference be a partner or associate of 
the applicant at the time of the application. 



866 LEGAL SPECIALIZATION 

.2506 Standards for Continued Certification as a Specialist 

The period of certification is five years. A certified specialist who 
desires continued certification must apply for continued certifica- 
tion within the time limit described in Rule .2506(d) below. No 
examination will be required for continued certification. However, 
each applicant for continued certification as a specialist shall com- 
ply with the specific requirements set forth below in addition to any 
general standards required by the board of all applicants for con- 
tinued certification. 

(a) Substantial Involvement-The specialist must demonstrate 
that for the five years preceding reapplication he or she has had 
substantial involvement in the specialty or subspecialty as 
defined in Rule .2505(bx?>[C> a& [C> cf 

(b) . . . . 

NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, 11, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendments 
to the Rules and Regulations of the North Carolina State Bar were 
duly adopted by the Council of the North Carolina State Bar at a reg- 
ularly called meeting on October 24, 2003. 

Given over my hand and the Seal of the North Carolina State Bar, 
this the 2nd day of February, 2004. 

s/L. Thomas Lunsford. I1 
L. Thomas Lunsford, 11, Secretary 

After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 

This the 5th day of February, 2004. 

s/I. Beverlv Lake. Jr. 
I. Beverly Lake, Jr., Chief Justice 

Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina State 
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Bar be spread upon the minutes of the Supreme Court and that they 
be published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division R:eporter. 

This the 5th day of February, 2004. 

Brady, J. 
For the Court 

AMENDMENT TO THE RULES AND REGULATIONS OF THE 
NORTH CAROLINA STATE BAR CONCERNING PREPAID 

LEGAL SERVICE PLANS 

The following amendment to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on October 24, 2003. 

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concerning 
prepaid legal service plans, as particularly set forth in 27 N.C.A.C. lE ,  
Section .0300, be amended as follom.s (additions are underlined, dele- 
tions are interlined): 

27 N.C.A.C. l E ,  Section .0300 Rilles Concerning Prepaid Legal 
Services Plans 

.0302 Registration Site 

p. A 
p r e ~ a i d  legal services plan must be registered with the North 
Carolina State Bar ~ r i o r  to its imulementation or oueration in North 
Carolina. A dulv authorized committee (hereafter, committee] of the 
North Carolina State Bar Council :shall review a submitted plan to 
determine if it is a mepaid legal s e r ~ ,  
and therefore should be registered in North Carolina. The committee 
mav appoint a subcommittee to conduct an initial review and to rec- 
ommend to the committee whether the ulan meets the definition of a 
preuaid legal services ulan. The coinmittee shall also establish rules 
and ~rocedures  regarding the initial and annual registrations of ure- 
paid legal services plans. 
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NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, 11, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendment to 
the Rules and Regulations of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at a regularly 
called meeting on October 24, 2003. 

Given over my hand and the Seal of the North Carolina State Bar, 
this the 2nd day of February, 2004. 

s/L. Thomas Lunsford. I1 
L. Thomas Lunsford, 11, Secretary 

After examining the foregoing amendment to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same is not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 

This the 5th day of February, 2004. 

s/I. Beverlv Lake. Jr. 
I. Beverly Lake, Jr., Chief Justice 

Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that it be 
published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 

This the 5th day of February, 2004. 

Brady, J. 
For the Court 

AMENDMENT TO THE NORTH CAROLINA RULES 
OF PROFESSIONAL CONDUCT 

The following amendment to the Rules of Professional Conduct was 
duly adopted by the Council of the North Carolina State Bar at its 
quarterly meeting on October 24, 2003. 

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules of Professional Conduct, as particularly set forth in 27 
N.C.A.C. 2, Rule .02, Scope, be amended as follows (additions are 
underlined, deletions are interlined): 
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27 N.C.A.C. 2, Rule 0.2, Scope 

[I] The Rules of Professional Conduct are rules of reason. . . . 

[7] Violation of a Rule should not give rise itself to a cause of action 
against a lawyer nor should it create any presumption in such a case 
that a legal duty has been breached. In addition, violation of a Rule 
does not necessarily warrant any other nondisciplinary remedy, such 
as disqualification of a lawyer in pending litigation. The rules are 
designed to provide guidance to lawyers and to provide a structure 
for regulating conduct through disciplinary agencies. They are not 
designed to be a basis for civil liability. Furthermore, the purpose of 
the Rules can be subverted when they are invoked by opposing par- 
ties as procedural weapons. The fact that a Rule is a just basis for a 
lawyer's self-assessment, or for s'anctioning a lawyer under the 
administration of a disciplinary authority, does not imply that an 
antagonist in a collateral proceeding or transaction has standing to 
seek enforcement of the Rule** 

Accordinglv, nothing in the Rules should be deemed to augment any 
substantive legal dutv of lawyers or the extra-disciplinarv conse- 
auences of violating such a Rule. 

NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, 11, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendment to 
the Rules and Regulations of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at a regularly 
called meeting on October 24, 2003. 

Given over my hand and the Seal of the North Carolina State Bar, 
this the 2nd day of February, 2004. 

s , L  Thomas Lunsford. I1 - 
L. Thomas Lunsford, 11, Secretary 

After examining the foregoing amendment to the Rules and 
Regulations of the North Carolina St,ate Bar as adopted by the Council 
of the North Carolina State Bar, it i;s my opinion that the same is not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 

This the 5th day of February, 20104. 

slI. Beverlv Lake, Jr. - 
I. Beverly Lake, Jr., Chief Justice 
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Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that it be 
published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 

This the 5th day of February, 2004. 

Brady, J. 
For the Court 

AMENDMENT TO THE RULES AND REGULATIONS OF THE 
NORTH CAROLINA BOARD OF LAW EXAMINERS 

The following amendment to the Rules and Regulations of The North 
Carolina Board of Law Examiners were duly adopted by the North 
Carolina Board of Law Examiners on October 24,2003, and approved 
by the Council of the North Carolina State Bar at its quarterly meet- 
ing on January 16,2004. 

BE IT RESOLVED by the North Carolina Board of Law Examiners 
that the Rules and Regulations of the North Carolina Board of Law 
Examiners, particularly Rules .0501 and .0502 of the Rules Govern- 
ing Admission to the Practice of Law in the State of North Carolina, 
be amended as follows (additions are underlined, deletions are 
interlined): 

.0501 Requirements for General Applicants 

As a prerequisite to being licensed by the Board to practice law in the 
State of North Caroina, a general applicant shall: 

(7) if the applicant is or has been a licensed attorney, then the appli- 
cant be in good Pwkxh id  standing in every iurisdiction within 
each state, e+ territory of the United States, or the District of 
Columbia, in which the applicant is has been licensed to practice 
law and not under any pei+&eg charges of misconduct while the a~p& 
cation is Dending before the Board. 

[a) For pumoses of this rule. an amlicant is "in good standing" 
in a iurisdiction if: 

Ji) the a ~ ~ l i c a n t  is an active or inactive member of the bar 
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of the iurisdiction and the iurisdiction issues a certificate 
attesting to the applicant's good standing therein: or 

fii) the applicant was fonnerlv a member of the bar of the 
jurisdiction and the iurisdiction certifies the applicant was in 
good standing at the time that the applicant ceased to be a 
member. 

[b) if the iurisdiction in which the applicant is inactive or was 
formerlv a member will not ce~rtifv the applicant's good standing 
solelv becuase of the non-uavnnent of dues, the Board, in its dis- 
cretion, mav waive such certification from that iurisdiction. 

Rule .502 REQUIREMENTS FOE COMITY APPLICANTS 

Any attorney at law duly admitted to practice in another state, or ter- 
ritory of the United States, or the District of Columbia, upon written 
application may, in the discretion of the Board, be licensed to prac- 
tice law in the State of North Carolina without written examination 
provided each such applicant shall: 

( 5 )  Be in good standing in ever{ iurisdiction within each state, 
territorv of the United States, or the District of Columbia, in which 
the applicant is or has been licensed to practice law and not under 
anv charges of misconduct while 
the Board. 

(a) For vumoses of this rule, 
in a iurisdiction if: 

fi) the applicant is an act:ive or inactive member of the bar 
of the iurisdiction and the iurisdiction issues a certificate 
attesting to the a ~ ~ l i c a n t ' s  good standing therein; or 

Jii) the applicant was fornnerlv a member of the iurisdiction 
and the iurisdiction certifies the applicant was in good stand- 
ing at the time that the applicant ceased to be a member. 

Jb) if the iurisdiction in w h i c h t h e a D p l i c a n t i v e  or was 
formerlv a member will not certifv the applicant's good standing 
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solelv because of the non-~avment of dues, the Board. in its dis- 
cretion, mav waive such certification from that jurisdiction. 

The applicant must not onlv be in good standing but also must be 
an active member of each iurisdiction on which the ap~licant relies 
for admission bv comitv. 

NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, 11, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendments 
to the Rules and Regulations of the North Carolina State Bar were 
duly adopted by the Council of the North Carolina State Bar at a reg- 
ularly called meeting on January 16, 2004. 

Given over my hand and the Seal of the North Carolina State Bar, 
this the 19th day of February, 2004. 

s/L. Thomas Lunsford. I1 
L. Thomas Lunsford, 11, Secretary 

After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 

This the 20th day of February, 2004. 

sA. Beverlv Lake. Jr. 
I. Beverly Lake, Jr., Chief Justice 

Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that they 
be published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 

This the 20th day of February, 2004. 

Brady, J. 
For the Court 
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ADMINISTRATIVE LAW 

Appellate review-remedies-The Supreme Court has a broad array of reme- 
dies from which to chose in the wake of its whole record assessment of a lower 
body's decision. N.C. State  Bar v. Talford, 626. 

Whole record test-necessary steps-Under the whole record test, the steps 
necessary to deciding whether the lower body's decision has a rational basis in 
the evidence are whether there is adequate evidence to support the findings, 
whether the findings support the conclusions, and whether the findings and 
conclusions adequately support the ultimate decision. The test must be applied 
separately to ajudicatory phases and dispositional phases. N.C. State  Bar v. 
Talford, 626. 

APPEAL AND ERROR 

Preservation of issues-failure t o  object-jury voir dire-plain error  
doctrine inapplicable-Although defendant in a capital first-degree murder 
prosecution contends the trial court erred during jury selection by allowing the 
prosecutor to make improper comments on defendant's right to testify, to ask 
prosecutors whether the death penalty is a necessary law, to inject into jury 
selection the issue of the victim's race, to attempt to establish rapport with 
prospective jurors, and to make incomplete and misleading statements concern- 
ing the sentencing phase during jury selection, defendant has failed to properly 
preserve these issues for review, and the plain error doctrine is inapplicable. 
S ta te  v. Barden, 316. 

Rule 9(j) certification requirements-constitutionality improperly con- 
sidered-The certification requirements of Rule of Civil Procedure 9dj) apply 
only to medical malpractice cases in which the plaintiff seeks to prove that the 
defendant's conduct breached the requisite standard of care and do not apply to 
res ipsa loquitur claims. Therefore, where plaintiff asserted a medical malprac- 
tice claim based solely on res ipsa loquitur, the certification requirements of Rule 
90) were not implicated, and the Court of Appeals erred in addressing the con- 
stitutionality of Rule 90) in this case. Anderson v. Assirnos, 415. 

ARBITRATION AND MEDIATION 

Employment contract-Federal Arbitration Act-interstate commerce- 
remand for  determination-A decision of the Court of Appeals that on or- 
thopedic surgeon's employment contract containing an arbitration clause evi- 
denced a transaction involving commerce so that it was governed by the Federal 
Arbitration Act, and that a claim of fraudulent inducement of the entire contract 
is thus an issue to be determined by the arbitrator, is reversed for the reasons 
stated in the dissenting opinion that it is impossible for the appellate court to 
determine whether the employment contract involved interstate commerce and 
is within the scope of the Federal Arbitration Act, that the case should be 
remanded to the trial court for a determination of this issue, and that if the trial 
court determines that the case does not involve interstate commerce and that 
state law governs enforcement of the agreement, any allegations of fraud are to 
be determined by the trial court rather than by arbitration. Eddings v. Southern 
Orthopedic & Musculoskeletal Assocs., 285. 
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ASSAULT 

Deadly weapon-disjunctive instruction-The Court of Appeals decision 
granting defendant a new trial on a charge of assault with a deadly weapon 
inflicting serious injury is reversed for the reason stated in the dissenting opinion 
that defendant was not denied a unanimous verdict by the trial court's instruction 
permitting the jury to return a guilty verdict if it found beyond a reasonable doubt 
that defendant intentionally beat the victim with his hands and feet and/or with a 
chain and that defendant's hands and feet and/or the chain were deadly weapons 
that inflicted serious injury. S t a t e  v. L,otharp, 420. 

ATTORNEYS 

Disbarment-insufficient basis-There was an inadequate rational basis in 
the evidence to support the Disciplinary Hearing Commission's decision to dis- 
bar an attorney for trust account practices and for failing to acknowledge 
wrongdoing where all clients received the funds to which they were entitled 
and neither clients nor creditors had complained. None of the DHC's disci- 
pline-related findings even address, much less explain, why disbarment is an 
appropriate sanction under the circunlstances, and, on these facts, the parame- 
ters of N.C.G.S. 5 84-28(c)(3)-(5) prcxluded imposition of any sanction that 
requires a showing of risk of significanl. potential harm to clients. N.C. S t a t e  Bar  
v. Talford, 626. 

Discipline-appellate review-App6,llate courts are not precluded from vacat- 
ing or modifying a State Bar Disciplinary Hearing Commission sanction. A sanc- 
tion will not be disturbed when it is the product of justified means, but the 
Supreme Court is obligated to modify or remand any judgment or discipline 
shown to be improperly imposed. N.C. S t a t e  Bar  v. Talford, 626. 

Discipline-appellate review-whole record test-properly applied-The 
Court of Appeals properly applied the whole record test in considering the Dis- 
ciplinary Hearing Comn~ission's conclusion that an attorney had committed mis- 
conduct where the Court of Appeals answered in the affirmative all of the ques- 
tions inherent in the whole record test. N.C. S t a t e  Bar  v. Talford, 626. 

Discipline-escalating remedies-findings-suspension o r  disbarment- 
requirements-The statutory scheme for disciplining attorneys shows an intent 
to punish attorneys in an escalating fashion, with each level requiring particular 
circumstances for imposition, and the Disciplinary Hearing Commission must 
make written findings which satisfy the mandates of the whole record test and 
which are consistent with the statut'ory scheme. Suspension and disbarment 
require clear showings of how the attcmey's actions resulted in actual or poten- 
tial significant harm and of why suspension and disbarment are the only sanc- 
tions that can adequately protect the public from future transgressions by the 
attorney in question. N.C. S t a t e  Bar  v. Talford, 626. 

CIVIL PROCEDURE 

Nonjury trial-involuntary dismissal-insufficient findings of  fact-The 
decision of the Court of Appeals upholding the trial court's order in a nonjury 
trial involuntarily dismissing plaintiff's action to quiet title is reversed for the rea- 
sons stated in the dissenting opinion that, although the trial court dismissed 
plaintiff's claim because plaintiff had not shown that "she is the fee simple owner 
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CIVIL PROCEDURE-Continued 

of the real property," the appellate court is unable to determine the propriety of 
the order without findings of fact explaining the reasoning of the trial court. 
Vernon v. Lowe. 421. 

CONFESSIONS AND INCRIMINATING STATEMENTS 

Motion to  suppress-failure to give Miranda warnings-no arrest or 
restraint-The trial court did not err in a capital first-degree murder prosecu- 
tion by denying defendant's motion to suppress evidence of statements he made 
to police on 5 April 1998 and 16 April 1998 and by allowing the subsequent admis- 
sion of those statements into evidence at trial even though defendant was not 
given Miranda warnings because defendant was not in custody at  the time he 
made the statements. State v. Barden, 316. 

Motion to  suppress-handwritten statement-voluntariness-The trial 
court did not err in a first-degree capital murder prosecution by denying defend- 
ant's motion to suppress her handwritten statement resulting from the interview 
contemporaneous with her arrest on 26 March 1999 even though defendant con- 
tends it was simply another version of her 25 March 1999 statement that alleged- 
ly should have been suppressed, because the 25 March statement was admissible, 
and the totality of the circun~stances demonstrated that the handwritten state- 
ment was made voluntarily when defendant was advised of her Miranda rights. 
State v. Kemmerlin, 446. 

Motion to  suppress-no formal arrest-no restraint on movement-The 
trial court did not err in a first-degree capital murder prosecution by denying 
defendant's motion to suppress her statement given to SBI special agents during 
an interview on 25 March 1999 even though defendant contends the conditions of 
the interview constituted a restraint on her freedom of movement to the degree 
associated with a formal arrest. State v. Kemmerlin, 446. 

Motion to suppress-voluntariness-The trial court did not err in a capital 
first-degree murder prosecution by denying defendant's motion to suppress evi- 
dence of statements he made to police on 5 April 1998 and 16 April 1998 because 
the statements were voluntarily made. State v. Barden, 316. 

CONSTITUTIONAL LAW 

Comment on right to  remain silent-no direct reference-courtroom 
demeanor-The trial court did not commit plain error in a first-degree murder 
and second-degree kidnapping case by failing to intervene ex mero motu to pre- 
vent the State from allegedly commenting on defendant's exercise of his right to 
remain silent, because: (1) the State's argument that no witness could testify that 
defendant was having a psychotic episode at  the time of the crimes was merely a 
comment on the witnesses who had testified and was not a direct reference to 
defendant's silence; and (2) the State's comment on defendant's failure to look 
into the jurors' eyes was merely a brief reference to defendant's courtroom 
demeanor. State v. Prevatte, 178. 

Double jeopardy-first-degree murder by acting in concert-solicitation 
to  commit murder-conspiracy to  commit murder-not a lesser included 
offense-Convictions of solicitation to commit murder and conspiracy to com- 
mit murder did not merge with defendant's conviction for first-degree murder by 
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acting in concert, and punishment for both of these crimes did not violate double 
jeopardy. State v. Kemmerlin, 446. 

Effective assistance of counsel-concession of guilt-Harbison waiver- 
not conditional-insanity plea not pursued-concession still valid-The 
trial court in a capital first-degree murder prosecution was justified in assuming 
that a Harbison waiver remained valid throughout the trial where defendant did 
not expressly or impliedly condition his consent to acknowledge guilt upon 
presentation of an insanity defense and never formally withdrew his plea. State 
v. Berry, 490. 

Effective assistance of counsel--psychological defenses-diminished 
capacity-A defendant in a first-degree murder and second-degree kidnapping 
case did not receive ineffective assistance of counsel even though defendant con- 
tends his attorneys failed to adequately present psychological defenses including 
diminished capacity because it was a matter of trial strategy to determine 
whether to offer evidence of both diminished capacity and insanity. State v. 
Prevatte, 178. 

Ex post facto prohibition-use of juvenile adjudication in capital sen- 
tencing-The use of juvenile adjudical ions as an aggravating circumstance in a 
capital sentencing proceeding does not violate ex post facto prohibitions. State 
v. Leeper, 55. 

Right to counsel-duty of loyalty--work product-A defendant in a first- 
degree murder and second-degree kidnapping case was not denied his Sixth 
Amendment right to counsel even though defendant alleges his attorneys violat- 
ed their duty of loyalty and revealed their work product in front of the prosecu- 
tion because the attorneys did not reveal work product when they responded to 
the trial court's questions concerning what they had done to investigate and pre- 
pare the case. State v. Prevatte, 178. 

CONTEMPT 

Suspended jail sentence-criminal--appellate jurisdiction-A decision of 
the Court of Appeals holding that a contempt order arising from a child support 
action was civll rather than criminal where the court imposed an active thirty-day 
jail sentence suspended upon the posting of a cash bond, the payment of interest, 
the payment of attorney fees and the timely payment of future child support due 
under prlor order, and that the trial court was without authority to adjudicate 
defendant in civll contempt because he complied with the prevlous orders before 
the hearing, is reversed for the reason:, stated in the dissentmg opinion that the 
order adjudicated defendant m crlinlnal contempt and that a district court order 
of criminal contempt is appealable to the superior court rather than to the Court 
of Appeals Reynolds v. Reynolds, 287. 

COUNTIES 

Local ordinance-health rules-swine farms-preemption by state law- 
The Court of Appeals did not err by concluding that state law preempts the reg- 
ulation of swine farms and thus prevents county commissioners and a local board 
of health from adopting an ordinance and rules regulating swine farms. Craig v. 
County of Chatham, 40. 
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CRIMINAL LAW 

Capital sentencing-prosecutor's improper questions and argument- 
right t o  jury trial-right not t o  testify-curative actions by court-The 
trial court took sufficient action to cure any possible prejudice from the prose- 
cutor's comments on defendant's exercise of her right to a jury trial and her right 
not to testify while questioning defendant during a capital sentencing proceeding 
where the court identified the questions that were allegedly improper, instructed 
the jury on defendant's right to plead not guilty and told the jury that questions 
pertaining to this right could not be considered, and instructed the jury that 
defendant's exercise of her right not to testify could not be held against her. Fur- 
thermore, assuming arguendo that the prosicutor's jury argument in the capital 
sentencing proceeding contained improper references to defendant's exercise of 
her constitutional rights to plead not guilty and to not testify in the guilt-inno- 
cence phase, any possible prejudice was cured when the trial court ordered the 
remarks stricken from the record and instructed the jury that it "could not con- 
sider that argument as it relates to some issue on defendant's constitutional 
right," and any error would be harmless beyond a reasonable doubt because the 
jury had already found defendant guilty of first-degree murder, and the remarks 
do not refer to any aggravating circumstances proffered by the State or mitigat- 
ing circumstances proffered by defendant. State  v. Kemmerlin, 446. 

Defendant's decision not  t o  testify-court's inquiry-A capital first-degree 
murder defendant waived his right to testify, and the trial court's inquiry was ade- 
quate, where the court's inquiry sufficiently determined that defendant was intel- 
lectually capable of understanding his right to testify, had communicated with his 
attorneys, and had agreed with his attorneys that it was not in his best interest to 
testify. S ta te  v. Carroll, 526. 

Diminished capacity-instructions-The court's instructions on diminished 
capacity in a capital first-degree murder prosecution were not inaccurate and 
misleading and did not constitute plain error because they grouped intoxication, 
drug use, and lack of mental capacity together and used the term "lack of capac- 
ity" rather than "impaired capacity" or "diminished capacity." State  v. Carroll, 
526. 

Insanity-burden of proof-instructions-The trial court's instruction in a 
first-degree murder and kidnapping case that defendant had the burden to "prove 
insanity to your satisfaction" sufficiently charged the jury on the standard of 
proof needed by defendant to prove his insanity without an instruction that 
defendant had the burden of proving insanity by a preponderance of the evi- 
dence. Furthermore, the jury could not have been confused by the court's use of 
the terms "satisfied," "convinced," and "proof beyond a reasonable doubt" where 
the court fully instructed the jury on which standard to use and told the jury not 
to use the "beyond a reasonable doubt" standard in considering whether defend- 
ant was insane. State  v. Prevatte, 178. 

Legal insanity-consideration af ter  defendant found not guilty-The trial 
court did not err in a first-degree murder and second-degree kidnapping case by 
instructing the jury not to consider defendant's special issue of legal insanity 
unless the jury first found defendant was not guilty. State  v. Prevatte, 178. 

Motion for mistrial-previous escape from prison-prior murder-The 
trial court did not abuse its discretion in a first-degree murder and second-degree 
kidnapping case by failing to declare a mistrial when the State introduced evi- 



HEADNOTE INDEX 

CRIMINAL LAW-Continued 

dence that defendant escaped from prison while serving time for a prior murder 
in Georgia. State  v. Prevatte, 178. 

Motion t o  dismiss attorneys-State's participation-The trial court did not 
err in a first-degree murder and second-degree kidnapping case by allegedly 
allowing the State to participate in the decision on defendant's motion to dismiss 
his attorneys. State  v. Prevatte, 178. 

Prosecutor's argument-acquittal gutting others a t  risk-There was no 
prejudicial error in a capital first-degree murder prosecution in light of the evi- 
dence of defendant's guilt where the prosecutor improperly argued that an 
acquittal would put others at risk, but the improper comment consisted of a sin- 
gle sentence and was abandoned immediately. State  v. Berry, 490. 

Prosecutor's argument-additional evidence during sentencing-The 
trial court did not err in a first-degree murder and second-degree kidnapping 
case by allowing the State to argue during opening and closing arguments that if 
the jury found defendant guilty it would learn more during sentencing. State  v. 
Prevatte, 178. 

Prosecutor's argument-biblical arguments-The trial court did not err by 
failing to intervene ex mero motu in a capital first-degree murder prosecution 
during the prosecutor's biblical arguments because the prosecutor did not argue 
that the Bible commanded a guilty verdict but analogized the murder of Abel by 
Cain to the case at bar to emphasize evidence derived from the victim's blood. 
State  v. Barden, 316. 

Prosecutor's argument-consider in victim's shoes-The trial court did 
not err in a first-degree murder and second-degree kidnapping case by al- 
legedly allowing the State to request during opening arguments that the jurors 
consider the victim as a relative and put themselves in the victim's shoes. S ta te  
v. Prevatte, 178. 

Prosecutor's argument-defendant failed t o  corroborate defense-The 
trial court did not abuse its discretion in a capital first-degree murder prosecu- 
tion by failing to sustain defendant's objection to the prosecutor's argument that 
defendant did not call a dentist to corroborate his defense that the victim caused 
defendant considerable pain by slapping defendant on the cheek when defendant 
had a toothache. State  v. Barden, 316. 

Prosecutor's argument-defendant killed victim t o  eliminate witness- 
The trial court did not err in a capital first-degree murder sentencing proceeding 
by allowing the prosecutor to argue that defendant killed the victim to eliminate 
him as a witness. State  v. Barden, 316. 

Prosecutor's argument-defendant's confession-The trial court did not err 
in a capital first-degree murder prosecution by failing to intervene ex mero motu 
to prohibit the prosecutor's statements during closing arguments that the jury 
would not have heard defendant's confession unless the trial court had deter- 
mined it was properly taken and reliable. State  v. Kemmerlin, 446. 

Prosecutor's argument-defendant's exercise of right not t o  testify-The 
trial court in a capital first-degree murder prosecution did not improperly allow 
the prosecutor to comment during closing arguments on defendant's exercise of 
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his right not to testify at trial when the prosecutor attempted to demonstrate to 
the jury that defense counsel's argument that the murder was not premediated 
could not explain defendant's statement to the police or the nature of defendant's 
attack on the victim. S ta te  v. Barden, 316. 

Prosecutor's argument-defendant's expert  testimony-ability t o  form 
intent-The trial court did not abuse its discretion in a capital first-degree mur- 
der prosecution by not censuring the prosecutor's closing arguments about an 
expert opinion as to whether defendant was capable of premeditation and delib- 
eration. The evidence in the record supports the arguments and the prosecutor 
merely fulfilled his duty to present the State's case with vigor. S ta te  v. Carroll, 
526. 

Prosecutor's argument-defendant's failure t o  call wife t o  testify-- 
Although the trial court erred in a capital first-degree murder sentencing pro- 
ceeding by failing to give a detailed peremptory curative instruction after the 
prosecutor improperly commented about defendant's failure to call his wife to 
testify, the error was not prejudicial. State  v. Barden, 316. 

Prosecutor's argument-expert gathered information from others-The 
trial court did not err in a first-degree murder and second-degree kidnapping case 
by allowing the State to argue that its own expert had gathered information from 
other people in forming his opinion because the State did not proceed with this 
line of argument after defendant objected, and the State asked the jury to base its 
decision on its own recollection of the testimony. S ta te  v. Prevatte, 178. 

Prosecutor's argument-facts outside the  record-The trial court did not 
err in a capital first-degree murder sentencing proceeding by failing to intervene 
ex mero motu when the prosecutor allegedly argued facts outside the record 
including statements that there was no evidence that the victim slapped defend- 
ant and that the victim probably could have lived but defendant did not know 
that. S ta te  v. Barden, 316. 

Prosecutor's argument-fairness defendant showed victim-putting 
words in  mouth of witnesses-The trial court did not err in a first-degree mur- 
der and second-degree kidnapping case by allowing the State to urge the jury to 
contrast the court's fair treatment of defendant to defendant's treatment of the 
victim and to state that defense counsel was putting words in the mouths of the 
witnesses. S ta te  v. Prevatte, 178. 

Prosecutor's argument-find defendant guilty for justice of victims' fam- 
ilies-The trial court did not err in a first-degree murder case by overruling 
defendant's objections to the State's argument during the guilt-innocence phase 
that the jury should find defendant guilty in order to do justice for the victim and 
her family. State  v. Prevatte, 178. 

Prosecutor's argument-impact on  murder victim's family-The trial court 
in a capital first-degree murder prosecution did not abuse its discretion by over- 
ruling defendant's objection to the prosecutor's comments about the 16-year-old 
victim's age, her expression, the fact that her parents are left with only pho- 
tographs and memories, and his speculation that the victim may have married 
and had children. The life the prosecutor posited for the victim was a conven- 
tional one. State  v. Berry, 490. 
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CRIMINAL LAW-Continued 

Prosecutor's argument-improper statement tha t  defendant requested 
mitigating circumstance of no significant history of prior criminal activ- 
ity-The trial court did not err in a capital first-degree murder sentencing pro- 
ceeding by allowing the prosecutor to improperly comment during closing argu- 
ments that defendant requested the submission of the N.C.G.S. § 15A-2000(f)(l) 
mitigating circumstance that defendant has no significant history of prior crimi- 
nal activity when defendant specifically requested that the (f)(l) mitigator not be 
submitted where the prosecutor immediately corrected himself, and the court 
instructed the jury that defendant did not seek the mitigating circumstance. 
State  v. Barden, 316. 

Prosecutor's argument-insanity defense-The trial court did not err in a 
first-degree murder and second-degree kidnapping case by overruling objections 
to the State's argument that allegedly distorted the legal standard applicable to 
the insanity defense during closing arguments, because: (1) the State properly 
argued that defendant's mental illness did not alone meet the requirements for 
legal insanity; and (2) any alleged error by the State, stating that if the jurors 
found defendant insane that they shoulcl let him go, was properly handled by the 
trial court's instruction. State  v. Prevaitte, 178. 

Prosecutor's argument-jury a s  law and justice-no impropriety-The 
prosecutor's argument in a capital sentencing proceeding telling the jury that 
"Today, you are the law. You are justice" and that "you 13 people are the law of 
this county" was a proper argument that the jury was the conscience of the com- 
munity for the purposes of defendant's trial and was not an improper argument 
that the jurors are a prosecutorial arm of the government. State  v. Prevatte, 
178. 

Prosecutor's argument-jury voir dire-jurors did not have t o  believe 
expert-The trial court did not err in a first-degree murder and second-degree 
kidnapping case by permitting the State's comments during jury voir dire that the 
jurors did not have to believe any part of what an expert said simply based on the 
fact that the person is an expert witness. State  v. Prevatte, 178. 

Prosecutor's argument-jury's duty to  enforce law-The trial court did not 
err in a first-degree murder and second-degree kidnapping case by allowing the 
State to argue during closing arguments that the jury's duty is to enforce the law. 
State  v. Prevatte, 178. 

Prosecutor's argument-lack of cor~sequences-The prosecutor in a first- 
degree murder and second-degree kidna.pping case did not improperly refer dur- 
ing opening and closing arguments to the lack of consequences defendant had 
suffered in the six years since the crimes were committed. State  v. Prevatte, 
178. 

Prosecutor's argument-manipulation of mental tests-The trial court did 
not err in a first-degree murder and second-degree kidnapping case by allowing 
the State to attempt to impeach the insanity defense with the idea that defendant 
had taken mental tests several times and knew how to manipulate them. State  v. 
Prevatte, 178. 

Prosecutor's argument-misstatements of law-The trial court in a capital 
first-degree murder sentencing proceeding did not improperly allow the prose- 
cutor to misstate the law during his closing arguments including statements that 
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CRIMINAL LAW-Continued 

mitigating circumstances were synonymous with excuses, that fewer than all 
jurors could find an aggravating circumstance, that the jury could return a death 
sentence based solely on the aggravating circumstances, that allegedly misrepre- 
sented the significance of Issue Three, and that the jury it had already found an 
aggravating circumstance of pecuniary gain based on its conviction of defendant 
for armed robbery during the guilt-innocence phase. State  v. Barden, 316. 

Prosecutor's argument-no witness of a psychotic episode-The trial court 
did not err in a first-degree murder and second-degree kidnapping case by allow- 
ing the State to argue that there was not one witness for the defendant that could 
say the person committing the murder was having a psychotic episode or having 
some type of out-of-body experience. State  v. Prevatte, 178. 

Prosecutor's argument-prior murder victim raped-There was no error in 
a capital first-degree murder prosecution where the prosecutor suggested in his 
closing argument that a prior murder victim had been raped. The argument rep- 
resented a permissible inference of motive rather than an appeal to passion. 
S ta te  v. Berry, 490. 

Prosecutor's argument-race-The trial court did not err in a capital first- 
degree murder sentencing proceeding by failing to intervene ex mero motu dur- 
ing the prosecutor's closing argument concerning whether the Hispanic victim 
and his family could receive justice in Sampson County. State  v. Barden, 316. 

Prosecutor's argument-validity of expert testimony-The trial court did 
not err in a first-degree murder and second-degree kidnapping case by allowing 
the State's closing arguments regarding the validity of defendant's expert testi- 
mony and alleged attacks on the expert. State  v. Prevatte, 178. 

Prosecutor's argument-victim a Hispanic man from Mexico-The trial 
court did not abuse its discretion in a capital first-degree murder prosecution by 
failing to intervene ex mero motu during the prosecutor's opening argument stat- 
ing that the victim was a Hispanic man who moved here from Mexico even 
though defendant contends the prosecutor improperly used the victim's race to 
urge the jury to convict defendant and to pressure the jury to prove that it was 
not prejudiced against the Hispanic community. State  v. Barden, 316. 

Prosecutor's argument-voice and conscience of community-The trial 
court did not abuse its discretion in a capital first-degree murder sentencing pro- 
ceeding by allegedly allowing the prosecutor to argue that the jury's accountabil- 
ity to its community should lead it to vote for death. State  v. Barden, 316. 

Prosecutor's argument-voluntary manslaughter-The trial court did not 
err in a capital first-degree murder prosecution by failing to intervene ex mero 
motu during the prosecutor's argument concerning the trial court's submission of 
voluntary manslaughter. S ta te  v. Barden, 316. 

Prosecutor's argument-vouching-arguing just and t rue  case-The State 
did not improperly vouch to the jury in a capital trial that it was arguing the just 
and true case by comments to prospective jurors about reaching the penalty 
phase. State  v. Prevatte, 178. 

Prosecutor's argument-vouching for  another prosecutor-There was no 
prejudicial error in a capital first-degree murder prosecution where the prosecu- 
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tor in his closing argument came perilously close to vouching for another prose- 
cutor, but abandoned the argument after defendant's objection, even though the 
objection was overruled. S t a t e  v. Berry, 490. 

Request for  e x  p a r t e  hearing-pro se  motion t o  dismiss attorneys-The 
trial court did not err in a first-degree murder and second-degree kidnapping case 
by failing to allow defendant's personal request to speak to the court outside the 
presence of the prosecution regarding his pro se motion to dismiss his attorneys. 
S ta t e  v. Prevat te ,  178. 

Voluntary intoxication-instructions-irrelevant t o  felony murder- 
There was no error in a capital first-degree murder prosecution where defendant 
contended that the trial court intimated an opinion during its instruction on vol- 
untary intoxication by instructing the ,jury that a specific intent to kill is not 
required for felony murder or second-degree murder. S t a t e  v. Carroll, 526. 

DAMAGES AND REMEDIES 

l b o  s lander  claims-one wrongly submitted-punitive damages-new 
t r ia l  no t  required-The decision of the Court of Appeals in this case is reversed 
for the reasons stated in the dissenting opinion that, although one of two slander 
counterclaims by defendant should not have been submitted to the jury in a bifur- 
cated trial under N.C.G.S. 5 ID-30, the trial court's instruction with respect to the 
issue of punitive damages that defendant must prove plaintiff acted with malice 
which was related to "one or both of the slanders" supports the jury's award of 
punitive damages based upon the slander claim that was upheld so that a new 
trial is not required on all issues relating to such claim. Ausley v. Bishop, 422. 

DECLARATORY JUDGMENTS 

Constitutionality of criminal statute-jurisdiction-The trial court had 
jurisdiction to grant a declaratory judgment determining the constitutionality of 
the cruelty to animals statute, N.C.G.S. 8 14-360, prior to prosecution where the 
district attorney notified plaintiff that he considered plaintiff's annual pigeon 
shoot to be a violation of the statute. The case presents an actual controversy 
between parties with adverse interests and plaintiff sufficiently alleged imminent 
prosecution and that he stands to lose fundamental human rights and property 
interests if the statute is enforced and is later determined to be unconstitutional. 
Malloy v. Cooper, 113. 

Declining request  fo r  declaratory relief-abuse of discretion standard- 
constitutionality of Domestic Violence Act-The Court of Appeals erred by 
concluding that defendant was entitled to a ruling from the trial court on his 
counterclaim for declaratory judgment regarding the constitutionality of the 
Domestic Violence Act based on an actual controversy existing between the par- 
ties where defendant had already received the relief sought which was removal 
of a domestic violence protection order against defendant. Augur v. Augur, 582. 

DISCOVERY 

Criminal-statement revealed during trial-no sanctions-The trial court 
did not err during a capital first-degree murder prosecution by not imposing 
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sanctions where the State revealed a statement during trial which defendant sug- 
gested would have changed the decision to enter an insanity plea. Defendant 
received the substance of this statement through another statement that was pro- 
vided to defendant, and no Brady violation occurred. State v. Berry, 490. 

Medical and psychological records-failure to object-The trial court did 
not err in a first-degree murder and second-degree kidnapping case by granting 
the State's request for discovery of defendant's medical and psychological 
records and by requiring the defense's psychology experts to issue written 
reports allegedly in violation of N.C.G.S. 5 156905. State v. Prevatte, 178. 

DRUGS 

Felonious possession of drug paraphernalia-nonexistent crime-A 
charge of felonious possession of drug paraphernalia is not supported by any 
statute. Therefore, an indictment for felonious possession of drug paraphernalia 
was facially invalid, the trial court never had jurisdiction over this charge, and 
defendant's conviction for felonious possession of drug paraphernalia is void and 
is vacated. State v. Wagner, 599. 

Trafficking in cocaine-sufficiency of evidence-constructive posses- 
sion-The trial court did not err by denying defendant's motion to dismiss the 
charges of trafficking in cocaine based on plenary evidence of additional incrim- 
inating circumstances tending to establish defendant's constructive possession 
of cocaine found in a taxi under the driver's seat approximately twelve minutes 
after defendant exited the taxi. State v. Butler, 141. 

EMPLOYER AND EMPLOYEE 

Woodson claim-statute of limitations-A decision of the Court of Appeals 
that plaintiff's Woodson claim was barred by the one-year statute of limitations 
for intentional torts set forth in N.C.G.S. 5 1-54(3) is reversed for the reason stat- 
ed in the dissenting opinion that such a claim is not governed by the statute of 
limitations in N.C.G.S. 5 1-54(3) but is governed by the catch-all three-year statute 
of limitations in N.C.G.S. 5 1-52(5). Alford v. Catalytica Pharms., Inc., 654. 

ESTATES 

Negligence claim-personal representative not appointed-statute of 
limitations-The decision of the Court of Appeals in this case that a negligence 
claim against decedent's estate arising from an automobile accident would be 
barred by the statute of limitations in reversed for the reasons stated in the dis- 
senting opinion in the Court of Appeals that N.C.G.S. $ 8  1-22 and 28A-19-3 do not 
require a personal representative to be appointed before the plaintiff is entitled 
to a section 1-22 suspension of the statute of limitations. Shaw v. Mintz, 603. 

EVIDENCE 

Bare fact of prior convictions-absence of testimony by defendant-prej- 
udicial error-The decision of the Court of Appeals affirming defendant's con- 
victions for possession with intent to sell or deliver cocaine and trafficking in 
cocaine is reversed for the reason stated in the dissenting opinion that the trial 
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court committed prejudicial error in permitting the State to introduce, through 
the testimony of a deputy clerk of court, the bare fact of defendant's prior con- 
victions for cocaine offenses to show knowledge and intent when defendant did 
not testify. State v. Wilkerson, 418. 

Character-reference to  previous experience with Miranda warnings- 
not prejudicial-There was no prejudice in a first-degree murder and armed 
robbery prosecution from a reference in an officer's testimony to defendant's pre- 
vious experience with Miranda warnings because defendant acknowledged 
shooting both victims. State v. Leeper. 55. 

Defendant would kill victim but mother paid too much to  get him out of 
prison-motivation-deliberation-The trial court did not abuse its discre- 
tion in a first-degree murder and second-degree kidnapping case by overruling 
defendant's objections and denying def~endant's motion to strike testimony by a 
State's witness informing the jurors ab'out a statement defendant made that he 
would kill the victim but his mother paid too much money to get him out of 
prison because the testimony was admissible to show motivation and delibera- 
tion. State v. Prevatte, 178. 

Gang nickname and involvement-not prejudicial-In light of evidence of 
defendant's guilt, there was no prejudicial error in a first-degree murder prose- 
cution from evidence about defendant's gang nickname, testimony that a witness 
was afraid of defendant's friends, testi~nony that the victim was in a gang with 
defendant, testimony that a cellmate did not like to sleep with defendant in the 
room, and testimony that an EMT first saw defendant in a group which the EMT 
thought may have been up to no good. State v. Berry, 490. 

Hearsay-murder victim's statements to  friend-state of mind-A murder 
victim's statements to a friend a few days before the murder about difficulties in 
her relationship with defendant were admissible to show the victim's state of 
mind rather than as a recitation of facts. Also, the limiting instruction was suffi- 
cient to prevent the jury from viewing i he evidence as proof of defendant's bad 
character. State v. Carroll, 526. 

Hearsay-objection sustained-The trial court did not err in a first-degree 
murder and second-degree kidnapping case by sustaining an objection when 
defendant asked a witness whether the victim's husband asked the witness to 
keep an eye on his wife and defendant boyfriend so that the husband could use 
the information in court over custody of the kids because the question solicited 
hearsay. State v. Prevatte, 178. 

Hearsay-purpose other than truth of matter asserted-The trial court did 
not allow imperissible hearsay evidence in a first-degree murder and second- 
degree kidnapping case by allowing evidence from a witness stating that the vic- 
tim's husband visited the victim on the day of the murder and told her he loved 
her because it was not admitted to probe the truth of the matter asserted. State 
v. Prevatte, 178. 

Hearsay-state of mind exception-The trial court did not allow impermissi- 
ble hearsay evidence in a first-degree murder and second-degree kidnapping case 
by allowing a witness to testify confirming that the victim told her that the victim 
was attempting to reconcile with her husband because the testimony was admis- 
sible under the state of mind exception. State v. Prevatte, 178. 
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Murder prosecution-gang membership-not prejudicial-There was no 
prejudicial error in a capital first-degree murder prosecution in an officer's testi- 
mony that this case was assigned to a "gang unit" where the attorneys and judge 
mistakenly thought that the door had been opened, but the witness made only a 
single brief reference and there was no indication that the outcome of the trial 
would have been any different without the testimony. State  v. Berry, 490. 

Photograph of victim-relevancy-The trial court did not err in a capital first- 
degree murder prosecution by allowing the introduction of a photograph of the 
victim taken three months before his death. S ta te  v. Barden, 316. 

Prior crimes o r  bad acts-dissimilar robberies-questionable pretrial 
identification procedure-The trial court erred in an attempted robbery with 
a dangerous weapon and felony murder case by allowing under N.C.G.S. 5 8C-1, 
Rule 404@) testimony of two prior robberies allegedly committed by defendant, 
and defendant is entitled to a new trial, because the prior robberies were dissim- 
ilar to the present crimes, and the testimony rested upon a pretrial identification 
procedure of questionable validity. State  v. Al-Bayyinah, 150. 

Prior crimes o r  acts-prior murder-admissible-The trial court did not err 
in a first-degree murder prosecution by admitting evidence of a prior murder 
where the court carefully studied the substance of the evidence, reviewed the 
applicable law, considered the arguments of counsel, determined that the proba- 
tive value was not substantially exceeded by unfair prejudice, determined that 
the evidence was tendered to establish the permissible factor that defendant 
killed this witness to silence her, and gave limiting instructions. State  v. Berry, 
490. 

Rocky relationship-persona1 knowledge-The trial court did not commit 
prejudicial error in a fust-degree murder and second-degree kidnapping case by 
allowing testimony from a witness stating that the relationship between the vic- 
tim and her husband was rocky but that they always seemed to get back togeth- 
er even though defendant contends the testimony was given without personal 
knowledge because the witness testified on cross-examination that she did not 
live with the victim and her husband and did not know what she meant by 
"rocky." State  v. Prevatte, 178. 

Testimony-bases of opinions-state of mind-failure t o  make offer of 
proof-The trial court did not err in a first-degree murder and second-degree 
kidnapping case by allegedly violating defendant's right to present evidence in his 
defense by failing to allow two expert witnesses to state the bases of their opin- 
ions and by limiting the testimony of some lay witnesses about defendant's state 
of mind where defendant failed to make offers of proof. State  v. Prevatte, 178. 

Testimony from victim's brother-victim's wallet-in-court identification 
of victim's wife and daughter-The trial court did not commit plain error in a 
capital first-degree murder prosecution by admitting evidence from the victim's 
brother concerning the victim's wallet, the fact that the victim sent money back 
to his wife and child in Mexico, and an in-court identification of the victim's wife 
and daughter. State  v. Barden, 316. 

Testimony from victim's supervisor-victim's character-work ethic- 
responsibleness-The trial court did not commit plain error in a capital first- 
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degree murder prosecution by admitting evidence from the victim's supervisor 
about the victim's work ethic and responsibleness. State v. Barden, 316. 

HOMICIDE 

Defense of habitation-porch part of dwelling-unlawful expression of 
opinion by trial court-The trial court erred in a voluntary manslaughter case 
arising out of a deadly affray which took place on the porch of a dwelling by 
answering the jury's inquiry by instructing that a porch is not inside the home 
since the instruction was tantamount to an instruction that the porch could not 
as a matter of law be inside the home for purposes of the defense of habitation 
under N.C.G.S. 9: 14-51.1. State v. Blue, 79. 

Felony murder-underlying assault-death resulting from separate 
strangulation-no merger-The triad court did not err by submitting felony 
murder to the jury based on a felonious assault where defendant contended that 
the assault merged with the killing, but the victim died from a separate strangu- 
lation and not as a result of the assault. State v. Carroll, 526. 

First-degree felony murder-motion to  dismiss-sufficiency of evi- 
dence-armed robbery-The trial court did not err by denying defendant's 
motion to dismiss the charge of first-degree felony murder even though defend- 
ant contends the evidence was insufficient to support the underlying felony of 
armed robbery because the particular point when the robbery occurred is imma- 
terial where the death and the taking ;are so  connected as to form a continuous 
chain of events. State v. Barden, 316. 

First-degree murder-felony murder-premeditation and deliberation- 
failure to  submit second-degree murder-premeditation and deliberation 
convictions vacated-resentencing for one felony murder-In a capital 
trial wherein defendant was found guilty of two counts of first-degree murder 
based on premeditation and deliberatimm and felony murder of each victim, with 
the murder of the other victim as the underlying felony, and defendant was 
sentenced to death for each murder, the trial court erred by failing to instruct on 
second-degree murder as a lesser offense included within premeditated and 
deliberate murder, and defendant's convictions based on premeditated and delib- 
erate murders must be vacated. Accc~rdingly, defendant's convictions for first- 
degree murder are validly based only on felony murder, the murder providing the 
underlying felony in each case constitutes one element of that murder and 
merges into that murder conviction, -1udgment must be arrested on one of the 
murders, and defendant i s  awarded a new sentencing hearing at  which only 
one felony murder will be submitted and the (e)(5) aggravating circumstance, 
that the murder was committed while defendant was engaged in the commission 
of any homicide, may not be considered. N.C.G.S. 9: 15A-2000(e)(5). State v. 
Millsaps, 556. 

Short-form indictments-firearms enhancement holding-The firearms 
enhancement holding in State v. Lucas, 353 N.C. 568, does not conflict with the 
North Carolina Supreme Court's holdings on short-form murder indictments. 
State v. Leeper, 55. 
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INSURANCE 

Automobile-UIM-failure t o  notify carrier of claim-good faith-ma- 
terial prejudice-issues of fact-The trial court erred by granting summary 
judgment for plaintiff in an action to determine UIM coverage where the issue of 
whether defendants are barred through failure to comply with notice provisions 
of the policy is not ripe. There were issues of fact as to whether defendants acted 
in good faith in failing to promptly notify plaintiff of the UIM claim and whether 
there was material prejudice to plaintiff's ability to investigate and defend the 
claim. Liberty Mut. Ins. Co. v. Pennington, 571. 

Automobile-UIM-notification-statute of limitations-Under N.C.G.S. 
§ 20-279.21(b)(4), there is no requirement that a UIM carrier be notified of a claim 
within the limitations period applicable to the underlying tort action. The lan- 
guage of the statute is clear, and nothing therein suggests that the notification 
requirement is subject to the statute of limitations. Liberty Mut. Ins. Co. v. 
Pennington, 571. 

Automobile-UIM-statute of limitations-action deriving from t o r t  
ra ther  than statute-The limitations period for actions on statutory liabilities 
does not apply to defendant's claim for UIM coverage because the carrier's lia- 
bility derives from that of the tortfeasor. Liberty Mut. Ins. Co. v. Pennington, 
571. 

JUDGES 

District court-misconduct-censure- A district court judge is censured for 
willful misconduct and conduct prejudicial to the administration of justice that 
brings the judicial office into disrepute based upon his violation of Canons 2A 
and 3A(1) of the N.C. Code of Judicial Conduct when he entered two 1998 orders 
ex parte not only vacating 1983 and 1986 judgments of conviction of a defendant 
for DWI but also dismissing those cases when he knew that each of the two cases 
was before him only on a motion for appropriate relief and was not on any court 
calendar for disposition. In r e  Brown, 278. 

Recommendation of removal from office dismissed-clear and convincing 
evidence standard-The Judicial Standards Commission's recommendation 
that respondent judge be removed from judicial office based on misconduct for 
alleged sexual advances toward a deputy clerk of court is not accepted and the 
proceeding is dismissed. In  r e  Hayes, 389. 

JURY 

Polling-foreman on death penalty-sufficient-The trial court sufficiently 
polled the jury foreman to ascertain whether he agreed with a death sentence. 
State  v. Carroll, 526. 

Polling-two theories of first-degree murder-The trial court did not err by 
failing to poll each juror individually in the guilt phase of a first-degree murder 
prosecution to determine if the verdict was unanimous as to each distinct theory 
of first-degree murder where the trial court's instructions made the jury fully 
aware of the requirement of a unanimous verdict on each theory of first-degree 
murder; the transcript unquestionably indicates that the jury unanimously found 
defendant guilty based on both malice, premeditation and deliberation and under 
the felony murder rule; the verdict sheet clearly represented the unanimous ver- 
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dict based on both theories of first-degree murder; and, following the clerk's 
announcement that the jury unanimously found defendant guilty of first- 
degree murder on the basis of m a k e  premeditation and deliberation and 
under the felony murder rule, each juror individually affirmed that this was his 
or her verdict. It would strain reason to conclude that the jury's verdict was 
not unanimously based on both theories of first-degree murder. State v. 
Carroll, 526. 

Selection-capital trial-consideration of life sentence-bias-The trial 
court did not abuse its discretion in a first-degree capital murder prosecution by 
preventing defendant from exploring whether a prospective juror could consider 
a life sentence for premeditated murder given her personal knowledge of early 
release from life sentences for murder where the juror informed the court that 
she did not feel her prior associations with murder would affect her ability to be 
fair and impartial in defendant's case .and she would not automatically vote for 
the death penalty and the court's instructions cured any misconception regarding 
life imprisonment without parole. Sta1.e v. Kemmerlin, 446. 

Selection-capital trial-duty to stand up alone and announce death ver- 
dict-excusal for cause-The trial court did not err in a first-degree murder 
and second-degree kidnapping case by allowing the State to inform prospective 
jurors that a s  a part of their duty they might have to stand up alone and announce 
a death verdict and by excusing for came a prospective juror based on the fact 
that she could not fulfill this duty. State v. Prevatte, 178. 

Selection-capital trial-excusal for cause-views on capital punish- 
ment-rehabilitation of juror-The trial court did not abuse its discretion in 
a first-degree capital murder prosecution by excusing for cause three prospective 
jurors on the grounds that each would be unable to return a sentence of death 
and by denying defendant's request to rehabilitate two of those prospective 
jurors. State v. Kemmerlin, 446. 

Selection-capital trial-motion to strike panel-juror recognized mug 
shot of defendant in newspaper-The trial court dld not err in a first-degree 
murder and second-degree kidnapping case by denying defendant's motion to 
strike the panel of jurors that heard a prospective juror's comment that she rec- 
ognized a mug shot of defendant in the newspaper even though defendant con- 
tends the information allowed the other jurors to speculate about prior crimes 
defendant may have committed. State v. Prevatte, 178. 

Selection-capital trial-peremptory challenges-Batson-racial dis- 
crimination-The trial court erred in a capital first-degree murder prosecution 
by holding that defendant had not made a prima facie showing of racial discrim- 
ination at  the time he raised a Batson objection to the prosecutor's peremptory 
challenges of two African-American prospective jurors, and the case is remand- 
ed to the trial court for the limited purpose of holding a hearing to give the State 
an opportunity to present race-neutral reasons for striking those prospective 
jurors. State v. Barden, 316. 

Selection-capital trial-qualification for both phases-An assignment of 
error in a first-degree murder prosecul ion concerning potential jurors with reser- 
vations about the death penalty was not restricted to the sentencing proceeding 
even though defendant raised it in that context. A trial court may not select a 
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panel for the guilt-innocence phase with the understanding that different jurors 
will be substituted at sentencing. State  v. Berry, 490. 

Selection-capital trial-reservations about death penalty-equivocal 
answers-The trial court did not abuse its discretion in a capital first-degree 
murder prosecution by excusing a potential juror for cause where the juror's 
responses on the death penalty were arguably equivocal, but his final answer 
indicates that the court properly interpreted his answers as unambiguous oppo- 
sition to the death penalty regardless of the law or the evidence. State  v. Berry, 
490. 

Selection-capital trial-reservations about death penalty-inconsistent 
answers-The trial court did not abuse its discretion in a capital first-degree 
murder prosecution by excusing for cause a prospective juror whose answers 
were inconsistent but who could not state that he would follow the law if the evi- 
dence were circumstantial. S ta te  v. Berry, 490. 

Selection-capital trial-reservations about death penalty-unalterable 
views-The trial court did not abuse its discretion in a capital first-degree mur- 
der prosecution by excusing a potential juror for cause where she was unalter- 
ably opposed t,o the death penalty. Mere opposition does not disqualify a juror 
who can set aside her personal beliefs and follow the law; in this case, the court 
asked an additional question to determine that the opposition was unalterable. 
State  v. Berry, 490. 

Selection-capital trial-voir dire-insanity defense-The trial court did 
not err in a first-degree murder and second-degree kidnapping case by overruling 
objections to the State's argument that allegedly distorted the legal standard 
applicable to the insanity defense during jury voir dire because the statement was 
a proper attempt by the State to ascertain whether jurors could follow the law 
concerning defendant's guilt as well as whether defendant was not guilty by rea- 
son of insanity. State  v. Prevatte, 178. 

KIDNAPPING 

Instructions-purpose of confinement o r  restraint-The trial court's 
instructions in a prosecution for two kidnappings did not unconstitutionally 
relieve the State of its burden of proving all elements of kidnapping because the 
court instructed the jury that it must find the confinement, restraint or removal 
was for the purpose of "murder" rather than "first degree murder," as specified in 
both indictments, or because the court failed to instruct the jury that it must also 
find defendant was "terrorizing" the second victim when the indictment in that 
case alleged terrorizing the victim as an additional purpose, where (1) both 
indictments alleged that the kidnapping was "for the purpose of facilitating the 
commission of a felony, First Degree Murder," and language in the indictments 
following "the commission of a felony" is mere surplusage and may properly be 
disregarded; and (2) although the indictment may allege more than one purpose, 
the State has to prove only one of the alleged purposes in order to sustain a con- 
viction of kidnapping, and it was not necessary for the court to include terroriz- 
ing in its instructions. State  v. Prevatte, 178. 

Second-degree-additional restraint-sufficiency of evidence-The trial 
court did not err by upholding defendant's second-degree kidnapping convictions 
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even though defendant contends they ,were an inherent and integral part of the 
female victim's murder because the binding and beating of the female victim and 
restraint of the male victim were not essential actions necessary to restrain the 
female victim in order to murder her. State v. Prevatte, 178. 

MEDICAL MALPRACTICE 

Rule 9(j) certification requirements-constitutionality improperly con- 
sidered-The certification requirements of Rule of Civil Procedure 90) apply 
only to medical malpractice cases in which the plaintiff seeks to prove that the 
defendant's conduct breached the requisite standard of care and do not apply to 
res ipsa loquitur claims. Therefore, where plaintiff asserted a medical malprac- 
tice claim based solely on res ipsa loqui tur, the certification requirements of Rule 
9(j) were not implicated, and the Court of Appeals erred in addressing the con- 
stitutionality of Rule 9dj) in this case. Anderson v. Assirnos, 415. 

MOTOR VEHICLES 

Habitual driving while impaired--motion to dismiss-standard of re- 
view-substantial evidence-The Cosurt of Appeals erred by applying the proof 
beyond a reasonable doubt standard of review in determining whether 
the trial court properly dismissed the habitual DWI charge under N.C.G.S. 
$ 15A-1227(a)(3) after the return of a verdict of guilty but before entry of judg- 
ment. State v. Scott, 591. 

Habitual driving while impaired--motion to dismiss-sufficiency of 
evidence-The Court of Appeals erred by affirming the trial court's dismissal 
of defendant's conviction of habitual driving while impaired under N.C.G.S. 
120-138.5. State v. Scott, 591. 

PREMISES LIABILITY 

Trip and fall-depression in pavement-obvious defect-contributory 
negligence-A decision of the Court of Appeals holding that a jury question was 
presented on the issue of contributo~q negligence in an action against an auto 
dealer by a customer who tripped and fell when she stepped into a depression in 
the dealer's parking lot while looking for her repaired auto is reversed for the rea- 
sons stated in the dissenting opinion that plaintiff was contributorily negligent as 
a matter of law in failing to discover and avoid an obvious defect. Swinson v. 
Lejeune Motor Co., 286. 

PROBATION AND PAROLE 

Revocation-activation of suspended sentence-time served credit for 
attending IMPACT-The trial court erred in a probation violation case activat- 
ing a suspended sentence of six to eight months by refusing to credit the eighty- 
one days defendant spent attending the Intensive Motivational Program of Alter- 
native Correctional Treatment (IMPACT), and the case is remanded. State v. 
Hearst. 132. 
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PUBLIC HEALTH 

Local ordinance-health rules-swine farms-preemption by s ta te  law- 
The Court of Appeals did not err by concluding that state law preempts the regu- 
lation of swine farms and thus prevents county commissioners and a local board 
of health from adopting an ordinance and rules regulating swine farms. Craig v. 
County of Chatham, 40. 

ROBBERY 

Dangerous weapon-motion t o  dismiss-sufficiency of evidence-intent 
t o  deprive-The trial court did not err in a first-degree capital murder case by 
denying defendant's motion to dismiss the charge of robbery with a dangerous 
weapon based on alleged insufficient evidence of the element of intent to deprive. 
S ta te  v. Kemmerlin. 446. 

SEARCH AND SEIZURE 

Defendant's shoes-bloodstain-voluntariness-The trial court did not err 
in a capital first-degree murder prosecution by admitting evidence of blood 
derived from a pair of shoes seized from defendant that he was wearing on 5 April 
1998 while he was being interviewed by police because the totality of the cir- 
cumstances reveals that defendant voluntarily gave his shoes to the police. State  
v. Barden, 316. 

Nontestimonial identification order-affidavit-reasonable grounds for  - 
suspicion-A rape defendant's motion to suppress evidence gained from a 
nontestimonial identification order was properly denied where the affidavit - -  - 
sufficiently established reasonable grounds to suspect that defendant had 
committed the rapes. Defendant was a suspect based on more than a minimal 
amount of objective justification and more than a particularized hunch. S ta te  v. 
Pearson, 22. 

Nontestimonial identification order-attorney not  present-There was no 
prejudicial error in failing to provide a rape suspect with an attorney during the 
execution of a nontestimonial identification order where defendant moved to 
suppress the evidence produced by the order rather than statements made during 
the procedure, and, although defendant maintained that the lack of an attorney 
impaired his ability to obtain an order to destroy the evidence, it is clear that 
defendant would have remained a suspect whether or not this evidence was 
destroyed. S ta te  v. Pearson, 22. 

Nontestimonial identification order-constitutional requirement-There 
was no constitutional error in the denial of a motion to suppress evidence seized 
with a nontestimonial identification order where the supporting affidavit provid- 
ed reasonable grounds to suspect that defendant committed two rapes. Collec- 
tion procedures such as these require only reasonable suspicion to be constitu- 
tionally permissible. S ta te  v. Pearson, 22. 

Nontestimonial identification order-not tainted by earlier order-The 
trial court did not err in a rape prosecution by denying a motion to suppress a sec- 
ond nontestimonial identification order issued in 1998 where defendant argued 
that the 1998 warrant was tainted by an illegal 1986 nontestimonial identification 
order, but the evidence obtained in 1986 was properly seized and investigators 
were led back to defendant in 1998 due to the perseverance of an SBI agent rather 
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SEARCH AND SEIZURE-Continued 

than the results of the 1986 order, which had merely concluded that defendant 
was not excluded as a suspect. State v. Pearson, 22. 

Nontestimonial identification order-procedures following collection of 
samples-The trial court properly concluded that violations of statutory nontes- 
timonial identification statutes were not substantial and correctly refused to sup- 
press the seized evidence where a return was not made to the issuing judge with- 
in 90 days and defendant was not provided with a copy of the results in a timely 
manner. N.C.G.S. 5 l5A-974(2) mandates suppression when the evidence is 
obtained as a result of the violation, but these violations involved procedures to 
be followed after the samples are taken and the deviation was a mere uninten- 
tional oversight. State v. Pearson, 22. 

Nontestimonial identification order-supporting aff~davit-reliance on 
information from another officer--A rape defendant failed to produce evi- 
dence that a statement in an affidavit supporting a nontestimonial identification 
order was made in bad faith such that it was knowingly false or in reckless dis- 
regard of the truth where the affidavit alleged that defendant had been seen peep- 
ing into an apartment but defendant argued that the report did not show that 
defendant was actually seen peeping. A police officer making an affidavit for 
issuance of a warrant may do so in reliance upon information reported to him by 
other officers in the performance of their duties, and the officer making the affi- 
davit from a report in this case had every reason to conclude that defendant had 
been secretly peeping. State v. Pears'on, 22. 

SENTENCING 

Capital-aggravating circumstance-course of conduct-instruction- 
There was plain error in a capital sentencing proceeding where the court's 
instruction on course of conduct allowed the jury to find the aggravating cir- 
cumstance based on a prior murder i~ithout finding that the past and present 
murders were part of a course of conduct. State v. Berry, 490. 

Capital-aggravating circumstance:-defendant previously convicted of 
another capital offense-failure to submit-The trial court did not err in a 
capital sentencing proceeding by allowing the State to decline to present evi- 
dence of the aggravating circumstance under N.C.G.S. $ 15A-2000(e)(2) that 
defendant had previously been convicted of another capital offense even though 
defendant had been found guilty of murder in 1974 in Georgia because the State 
chose to proceed under the (e)(3) aggravating circumstance that the offense was 
a prior violent felony. State v. Prevatte, 178. 

Capital-aggravating circumstances-felony involving the use or threat 
of violence to the person-testimony of rape victim-The trial court did 
not commit error or plain error in a capital first-degree murder sentencing 
proceeding by permitting a State's witness to testify to prior events surround- 
ing her attack and rape by defendant in support of the submission of the N.C.G.S. 
9: 15A-2000(e)(3) aggravating circumslance that defendant had been previously 
convicted of a felony involving the use or threat of violence to the person. State 
v. Barden, 316. 

Capital-aggravating circumstances-instructions-course of conduct- 
The trial court did not err in a capital sentencing proceeding for a 1996 murder in 
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its instruction on the course of conduct aggravating circumstance where defend- 
ant contended that the instruction permitted the jury to consider a 1992 juvenile 
adjudication and a 1992 purse snatching. One may not reasonably infer that a 
juror would stretch "on or about" to encompass a span of over four years. More- 
over, the court instructed the jurors that the juvenile acts introduced to support 
the prior violent felony circumstance could not be used as the basis for the 
course of conduct circumstance. State  v. Leeper, 55. 

Capital-aggravating circumstances-mitigating circumstances-no sig- 
nificant history of prior criminal activity-prior violent felony-Although 
defendant contends the trial court erred in a capital first-degree murder sentenc- 
ing proceeding by submitting both the N.C.G.S. 5 15A-2000(f)(l) mitigating cir- 
cumstance that defendant has no significant history of prior criminal activity and 
the N.C.G.S. O 15A-2000(e)(3) aggravating circumstance that defendant had been 
previously convicted of a felony involving the use or threat of violence to the per- 
son, our Supreme Court has consistently held that the submission of both of 
these circumstances is proper. S ta te  v. Barden, 316. 

Capital-aggravating circumstances-murder especially heinous, atro- 
cious, o r  cruel-The trial court did not err in a capital first-degree murder sen- 
tencing proceeding by submitting the N.C.G.S. § 15A-2000(e)(9) aggravating cir- 
cumstance that the murder was especially heinous, atrocious, or cruel. State  v. 
Barden, 316. 

Capital-aggravating circumstance-murder especially heinous, a t ro-  
cious, o r  cruel-The trial court did not err in a capital sentencing proceeding by 
submitting the N.C.G.S. § 15A-2000(e)(9) aggravating circumstance that the mur- 
der was especially heinous, atrocious, or cruel. State  v. Prevatte, 178. 

Capital-aggravating circumstance-murder part  of course of conduct- 
no plain error-The trial court did not commit plain error in a capital sentenc- 
ing proceeding by failing to specify and define the alleged crime of violence in the 
N.C.G.S. O 15A-2000(e)(ll) aggravating circumstance that the murder was part of 
a course of conduct since there was no possibility of double counting where the 
(e)(5) circumstance was limited to the kidnapping of the female victim while the 
(e)(ll) circumstance was limited to the kidnapping and assault of her son. S ta te  
v. Prevatte, 178. 

Capital-aggravating circumstance-murder part  of course of conduct- 
single crime sufficient-The trial court did not err in a capital sentencing pro- 
ceeding by instructing the jury that a single crime of violence could support the 
N.C.G.S. 5 15A-2000(e)(ll) aggravating circumstance that the murder was part of 
a course of conduct. State  v. Prevatte, 178. 

Capital-aggravating circumstances-overlapping-There was sufficient 
evidence in a capital sentencing proceeding to support the overlapping aggravat- 
ing circumstances that the murder was committed to avoid arrest and that the 
murder was part of a course of conduct. Each circumstance was offered for a dif- 
ferent purpose and there was separate and substantial evidence to support each 
circumstance individually. State  v. Berry, 490. 

Capital-aggravating circumstances-pecuniary gain-jury instruc- 
tions-The trial court did not commit plain error in a capital first-degree murder 
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sentencing proceeding by its instruclion on the N.C.G.S. 5 15A-2000(e)(6) pecu- 
niary gain aggravating circumstance even though defendant contends it allowed 
the jury to find the aggravating circumstance without finding that the motive for 
the murder was pecuniary gain. Stat ,e v. Barden, 316. 

Capital-aggravating c i rcumsta~~ces-pr ior  violent felonies-Florida 
records-The trial court in a capital sentencing hearing properly admitted 
Florida records of a prior violent felony, and the evidence was sufficient for 
submission of the prior violent felony aggravating circumstance where a court 
clerk testified that the Florida dc~cuments were signed and verified in a 
manner verifying their authenticity, and an expert testified that defendant's 
fingerprints matched the fingerprints of the defendant in the Florida case. S ta t e  
v. Carroll, 526. 

Capital-aggravating circumstances-use of juvenile adjudications- 
effective date-A 1992 juvenile adjudication could be used as an aggravating 
circun~stance for first-degree murder even though defendant contended that the 
amendments concerning confidentiality of juvenile records and allowing the use 
of juvenile acijudications pertained only to offenses committed on or after 1 May 
1994. The effective date of the amendinents pertain to sentencing for crimes com- 
mitted on or after that date, not to the date of the prior adjudications. S ta t e  v. 
Leeper, 55. 

Capital-death penalty-disproportionate-The trial court erred in a 
first-degree capital murder prosecution by sentencing defendant to the death 
penalty based on the fact that this crlme does not rise to the level of those mur- 
der cases in which the death sentence has been found proportionate under 
N.C.G.S. 5 15A-2000(d)(2), and defendant is sentenced to life imprisonment with- 
out parole. S ta t e  v. Kemmerlin, 446. 

Capital-death penalty-proportionate-The trial court did not err in a first- 
degree murder case by sentencing defendant to the death penalty where defend- 
ant bludgeoned the victim in the head numerous times, changed weapons during 
the course of the attack and acknowledged that the victim may have been alive 
after the attack but took no steps to assist the victim. S t a t e  v. Barden, 316. 

Capital-death penalty-proportionate-A death sentence was not dispro- 
portionate where defendant was convicted of first-degree murder under theories 
of premeditation and deliberation and felony murder; defenant killed the victim 
with a machete; and defendant attempted to burn the body and the victim's home 
after she died. S t a t e  v. Carroll, 526. 

Capital-death penalty-proportionate-Sentences of death imposed upon 
defendant for two first-degree murders were not disproportionate where defend- 
ant was convicted on the basis of premeditation and deliberation and under the 
felony murder rule; the jury found as aggravating circumstances that defendant 
had previously been acijudicated diblinquent in a juvenile proceeding for an 
offense that would have been a felony involving violence to the person had 
defendant been an adult, N.C.G.S. 5 15A-2000(e)(5), and that the murders were 
part of a violent course of conduct, N.C.G.S. 5 15A-2000(e)(ll); either of the 
statutory aggravating circumstances, standing alone, have been held sufficient to 
support a sentence of death; defendant planned to rob the first victim, shot the 
victim as he was driving his vehicle and immediately fled the scene; only a short 
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time later, defendant targeted the second victim, shot him and robbed him of a 
large amount of cash; and defendant offered no help to the victims. State v. 
Leeper, 55. 

Capital-death penalty-proportionate-A sentence of death imposed upon 
defendand for first-degree murder was not disproportionate where defendant 
was convicted on the b&is of premediation and deliberation and under the felony 
murder rule, and defendant kidnapped the victim and her son at gunpoint in their 
own home and killed the victim while she was running away. State v. Prevatte, 
178. 

Capital-evidence-circumstances of  prior conviction-There was no error 
in the sentencing phase of a capital prosecution for first-degree murder in the 
introduction of evidence that defendant had obtained a gun used in a prior rob- 
bery from a purse stolen two days before the prior robbery. Although defendant 
contended that this evidence was beyond the scope of N.C.G.S. § 7B-3000(f), the 
State in a capital sentencing proceeding is entitled to prove the circumstances of 
prior convictions and is not limited to the record of the conviction. State v. 
Leeper, 55. 

Capital-.iury instruction on life imprisonment-invited error-The trial - - 
court did not err in a capital sentencing proceeding by instructing the jury that it 
would have to choose between life imprisonment without parole and the death 
penalty even though the maximum sentence at the time defendant committed the 
murder was the death penalty or life imprisonment with the possibility for parole 
since defendant invited the trial court's error by requesting the instruction on life 
imprisonment without parole, and defenant has no ex post facto claim because 
he was sentenced to death. State v. Prevatte, 178. 

Capital-mitigating circumstances-accomplice or accessory with minor 
participation-The trial court did not err in a first-degree capital murder pros- 
ecution by failing to instruct the jury on the N.C.G.S. § 15A-2000 (f)(4) mitigating 
circumstance that defendant was an accomplice in or accessory to the capital 
felony committed by another person and her participation was relatively minor. 
State v. Kemmerlin, 446. 

Capital-mitigating circumstances-impaired capacity t o  appreciate 
criminality of conduct-inability to  conform conduct to  law-The trial 
court did not err in a first-degree capital murder sentencing proceeding by failing 
to instruct the jury on the N.C.G.S. § 15A-2000 (f)(6) mitigating circumstance that 
defendant's capacity to appreciate the criminality of he; conduct or to conform 
her conduct to the requirements of the law was impaired. State v. Kemmerlin, 
446. 

Capital-mitigating circumstances-inability to  appreciate criminality of 
conduct or to  conform to  law-failure to  give peremptory instruction- 
The trial court did not err in a capital first-degree murder sentencing proceeding 
by failing to peremptorily instruct on the N.C.G.S. § 15A-2000(f)(6) mitigating cir- 
cumstance that defendant's capacity to appreciate the criminality of his conduct 
or to conform his conduct to the requirements of the law was impaired. State v. 
Prevatte, 178. 

Capital-mitigating circumstances-no significant history of prior crimi- 
nal activity-The trial court did not err in a capital first-degree murder sen- 
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tencing proceeding by submitting the N.C.G.S. 5 15A-2000(f)(l) mitigating cir- 
cumstance that defendant has no significant history of prior criminal activity 
even though defendant's prior criminal record consists of a 1984 conviction for 
rape. State  v. Prevatte, 178. 

Capital-mitigating circumstanc:es-nonstatutory-alcohol abuse by 
mother and family members-failure t o  give peremptory instructions- 
The trial court did not err in a capital first-degree murder sentencing proceeding 
by failing to peremptorily instruct on the nonstatutory mitigating circumstance 
that defendant's mother abused alcohol as did other family members. State  v. 
Barden, 316. 

Capital-mitigating circumstances-nonstatutory-defendant a produc- 
tive member of U.S. Army-failure t o  give peremptory instruction-The 
trial court did not err in a capital first-degree murder sentencing proceeding by 
failing to peremptorily instruct on the nonstatutory mitigating circumstance that 
defendant was a productive member of the U.S. Army. State  v. Barden, 316. 

Capital-mitigating circumstances-nonstatutory-defendant a respon- 
sible praiseworthy worker-failure t o  give peremptory instruction-The 
trial court did not err in a capital first-degree murder sentencing proceeding by 
failing to peremptorily instruct on the nonstatutory mitigating circumstance that 
defendant was a responsible praiseworthy worker who supervisors relied on. 
State  v. Barden, 316. 

Capital-mitigating circumstances-nonstatutory-defendant exposed 
t o  violence among family members a s  a child-failure t o  give peremptory 
instruction-The trial court did not err in a capital first-degree murder sen- 
tencing proceeding by failing to peremptorily instruct on the nonstatutory miti- 
gating circumstance that defendant uas exposed to violence among family mem- 
bers as a child. State  v. Barden, 316. 

Capital-mitigating circumstances-nonstatutory-defendant's good 
reputation in community-The trial court did not err in a capital first-degree 
murder sentencing proceeding by failing to submit defendant's proposed non- 
statutory mitigating circumstance concerning defendant's good reputation in the 
community in which he lives. State  TI. Barden, 316. 

Capital-mitigating circumstances-nonstatutory-defendant witnessed 
mother returning home with men in drunken state-failure t o  give 
peremptory instruction-The trial court did not err in a capital first-degree 
murder sentencing proceeding by failing to peremptorily instruct on the non- 
statutory mitigating circumstance that as a child defendant witnessed his moth- 
er returning home with men in a drunken state. State  v. Barden, 316. 

Capital-mitigating circumstan~ces-nonstatutory-offer t o  plead 
guilty-The trial court did not err in a capital sentencing proceeding by not 
allowing defendant to offer evidence of the nonstatutory mitigating circumstance 
that he had accepted responsibility for the killing by offering to plead guilty to 
second-degree murder. S ta te  v. Carroll, 526. 

Capital-mitigating circumstancec~-peremptory instructions-no factual 
inferences from trial court's rulings-The trial court did not commit plain 
error in a capital sentencing proceeding by instructing the jury that it was not to 
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make any factual inferences from his rulings after giving peremptory instructions 
on mitigating circumstances. State v. Prevatte, 178. 

Capital-mitigating circumstances-reinstruction on definition-The 
trial court did not err in a capital sentencing proceeding by reinstructing the jury 
on the definition of mitigating circumstance where the court properly differenti- - - . .  . 

ated between a statutory and a nonstatutory mitigating circumstance. State v. 
Prevatte, 178. 

Capital-motion to strike death penalty-discretion-constitutionality- 
The trial court did not err in a first-degree murder and second-degree kidnapping 
case by failing to grant defendant's motion to strike the death penalty based on 
the fact that North Carolina's capital punishment scheme does not allow for dis- 
cretion to choose not to seek the death penalty. State v. Prevatte, 178. 

Capital-prosecutor's argument-belittling defendant's mitigating cir- 
cumstances-The trial court did not err in a capital sentencing proceeding by 
allowing the State to belittle the mitigating circumstances submitted by defend- 
ant. State v. Prevatte, 178. 

Capital-prosecutor's argument-defendant previously convicted of mur- 
der-The trial court did not err in a capital sentencing proceeding by overruling 
defendant's objections to the State's sentencing argument emphasizing that 
defendant had been previously convicted for a Georgia murder and that the only 
way to ensure defendant would not murder again was to return a death verdict. 
State v. Prevatte, 178. 

Capital-prosecutor's argument-defendant wrote his own judgment- 
The trial court did not err in a capital sentencing proceeding by overruling 
defendant's objections to the State's sentencing argument that defendant wrote 
his own judgment. State v. Prevatte, 178. 

Guilty plea and sentence set  aside-greater sentence after trial-statu- 
tory violation-After defendant's plea of guilty of attempted possession of 
cocaine and his sentence of 101 to 131 months were set aside pursuant to his 
motion for appropriate relief, a sentence of 135 to 175 months imposed upon 
defendant's conviction at trial for attempted possession of cocaine was contrary 
to the mandate of N.C.G.S. § 15A-1335 that a defendant whose sentence has been 
successfully challenged cannot receive a more severe sentence for the same 
offense or conduct on remand. The fact that defendant's original conviction 
resulted from a negotiated plea rather than a finding of guilt by a jury is of no con- 
sequence. State v. Wagner, 599. 

Probation revocation-activation of suspended sentence-time served 
credit for attending IMPACT-The trial court erred in a probation violation 
case activating a suspended sentence of six to eight months by refusing to cred- 
it the eighty-one days defendant spent attending the Intensive Motivational Pro- 
gram of Alternative Correctional Treatment (IMPACT), and the case is remanded. 
State v. Hearst, 132. 

Victim's good character-impact of crime on victim's family-The trial 
court did not err in a capital first-degree murder sentencing proceeding by admit- 
ting the State's evidence and argument concerning both the victim's good char- 
acter and the impact of the crime on the victim's family. State v. Barden, 316. 
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TAXATION 

Ad valorem-square footage va1uc:-A case reviewing the ad valorem tax val- 
uation of a taxpayer's 26 U.S.C. § 42 low-income housing property is remanded to 
the Court of Appeals for further remand to the North Carolina Property Tax Com- 
mission for the limited purpose of substituting in its final decision the correct 
square footage value for the pertinent property. In re Appeal of The Greens of 
Pine Glen Ltd. P'ship, 642. 

Ad valorem-valuation-low-income housing-section 42 develop- 
ments-The whole record test revealed that the Court of Appeals erred in an 
action to review the ad valorem tax valuation of a taxpayer's 26 U.S.C. § 42 low- 
income housing property by requiring the income method of valuation or a com- 
bination of methods which account for the market effect of section 42 rent 
restrictions. In re Appeal of The Greens of Pine Glen Ltd. P'ship, 642. 

Gross receipts privilege tax assessment-live entertainment business 
versus moving picture shows-reasonable distinctions-A de novo review 
revealed that the Court of Appeals erred by concluding that the gross receipts 
privilege tax assessment under N.C.G S. § 105-37.1 against plaintiff corporation's 
live entertainment business during the period of 1 January 1994 through 28 Feb- 
ruary 1997 violated its constitutional nghts based on the differing tax treatments 
for live entertainment and moving picmre shows. Deadwood, Inc. v. N.C. Dep't 
of Revenue, 407. 

TERMINATION OF PARENTAL RIGHTS 

Adjudicatory phase-reasonable progress within twelve months-The trial 
court abused its discretion in a termination of parental rights case when it con- 
cluded the acljudicatory phase of the proceeding by deciding that there were ade- 
quate grounds to support the DSS pet~tion for termination of a mother's parental 
rights based on the mother's alleged failure to make reasonable progress within 
twelve months in correcting those conditions which led to the removal of her 
child as required by N.C.G.S. $ 7A-289.32. In re Pierce, 68. 

Dispositional stage-best interests of children-proper determination- 
The decision of the Court of Appeals remanding a termination of parental rights 
case is reversed for the reasons stated in the dissenting opinion that the trial 
court did not place an improper burden on respondent in the dispositional stage 
to show that termination is not in the children's best interest and that the trial 
court did not fail to exercise its discretion in finding that termination would be 
in the best interests of the children. 111 re Mitchell, 288. 

UTILITIES 

Competing electric companies--two buildings-premises-warate 
metering-The trial court erred by voncluding that a new veterinary hospital 
building constructed by an electric customer remained part of an existing aaoin-  
ing premises for purposes of N.C.G.S $0 160A-331 and 160A-332 requiring con- 
tinued electric service from plaintiff original supplier, because the new building 
became a new premises initially requiring electric services under the terms of the 
Electric Territorial Act of 1965 and thus was eligible to receive electric service 
from a new supplier that the customthr chose such as defendant. City of New 
Bern v. Carteret-Craven Elec. Membership Corp., 123. 
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VENUE 

Change-vicinage rights-no right t o  county of choice-The trial court did 
not violate defendant's vicinage rights in a first-degree murder and second-degree 
kidnapping case by changing venue from Anson County to Stanly County. State  
v. Prevatte, 178. 

WILLS 

Lost-execution-proof by one witness-The testimony of one witness was 
sufficient to prove the due execution of a lost will. While one attesting witness to 
a will would not be sufficient for valid execution, one witness's testimony that 
the will was attested by two witnesses may be sufficient to show that the will was 
duly executed. In r e  Will of McCauley, 91. 

Revocation-effective immediately-Caveators to a 1984 will who claimed 
that a lost 1996 will contained a revocation clause did not need to prove the rea- 
son the 1996 will was unavailable. Although there is a presumption that the tes- 
tator destroyed a missing will with the intention of revoking it, a revocation 
clause takes effect at the time of execution as opposed to the time of death. Fur- 
thermore, a revoked will may only be revived by reexecution, not by subsequent 
revocation of the revoking instrument. In r e  Will of McCauley, 91. 

Revocation-lost will-summary judgment-Summary judgment could not 
be granted appropriately for caveators who contended that a lost 1996 will 
revoked a probated 1984 will where a legal secretary recalled the 1996 will, but 
the attorney did not and neither did one of the alleged attesting witnesses. The 
burden is on the caveators to show the due execution and the contents of a lost 
will by clear, strong, and convincing proof. Whether that standard was met here 
is for the jury to decide. In r e  Will of McCauley, 91. 

Revocation-second will-proof of revocation required-Caveators to a 
1984 will who claimed that a lost 1996 will contained a revocation clause were 
required to show more than the mere existence of the second will; although a 
subsequent will frequently revokes all prior wills, it does not do so as a matter of 
law. Here, the testimony of the legal secretary who transcribed the will that it 
contained a revocation clause and that all of her attorney's wills contained such 
a provision could be sufficient. In  r e  Will of McCauley, 91. 

Revocation-subsequent will-production of revocatory writing-not 
exclusive manner of proof-Caveators to a 1984 will were not precluded as a 
matter of law from establishing due execution of a 1996 will (which allegedly 
contained a revocation clause) even though they could not produce the 1996 will 
where they produced the legal secretary who discussed the 1996 will with the 
attorney, transcribed the 1996 will, read it to decedent, and observed and nota- 
rized the signatures of the decedent and two attesting witnesses. Production of 
the revocatory writing is not the only method of proving its existence and validi- 
ty. In  r e  Will of McCauley, 91. 

WORKERS' COMPENSATION 

Injury while leaving work-climbing gate-unreasonable incidental activ- 
ity-not arising out of and in course of employment-The decision of the 
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WORKERS' COMPENSATION-Continued 

Court of Appeals in this case is rever:sed for the reasons stated in the dissenting 
opinion that injuries received by plaintiff when he fell while attempting to climb 
over a seven and one-half foot high Ic~cked chain link and barbed wire gate lead- 
ing to an employee parking lot did not arise out of and in the course of his 
employment because he engaged in an unreasonable incidental activity for egress 
from the employer's premises when the employer provided a safe and secured 
exit and the premises exception to thce coming and going rule thus did not apply. 
Arp v. Parkdale Mills, Inc., 657. 

Lifting and turning-shoulder injury-not compensable injury by acci- 
dent-The decision of the Court of Appeals in this workers' compensation case 
is reversed for the reasons stated in the dissenting opinion that the Industrial 
Commission's findings were supported by competent evidence and in turn sup- 
ported its conclusion that plaintiff did not sustain a compensable injury by acci- 
dent when he suffered a shoulder iqju~ry at  the time he lifted a mailbag and turned 
while unloading an aircraft because t.here were no unusual conditions likely to 
result in unexpected consequences. Landry v. US Airways, Inc., 419. 

ZONING 

Local ordinance-regulation of swine farms-The Board of Health may not 
regulate swine farms under N.C.G.S. 5 130A-39 upon considerations other than 
health. Craig v. County of Chatham., 40. 

Local ordinance-swine farms-vrrlidity-A local zoning ordinance relating 
to swine farms was invalid because it attempts to incorporate an invalid county 
swine ordinance that was preempted t ~ y  state law. Craig v. County of Chatham, 
40. 

Residential area-sawmill-accessory use-The decision of the Court of 
Appeals in the case is reversed for the reason stated in the dissenting opinion 
that landowners' use of a sawmill on residentially zoned property for nonindus- 
trial and nonmanufacturing purposes did not violate a city zoning ordinance but 
was a permitted accessory use. Dobo v. Zoning Bd. of Adjust. of the City of 
Wilmington, 656. 

Special use permit-broadcast tower-whole record test-An application 
of the whole record test reveals that the trial court erred by reversing respond- 
ent planning board's decision to deny petitioners' special use permit application 
to construct a broadcast tower. Mann Media, Inc. v. Randolph Cty. Planning 
Bd., 1. 

Subdivision plat-compliance with ordinance and regulations-entitle- 
ment to approval-The decision of the Court of Appeals in this case is reversed 
for the reasons stated in the dissenting opinion that a subdivision plat for afford- 
able housing complied with a city's zoning ordinance and subdivision regulations, 
the city council's denial of the subdivision application was unsupported by com- 
petent, material and substantial evidence, and the applicant was entitled to 
approval of its subdivision plat. Guilford Fin. Servs., LLC v. City of Brevard, 
655. 
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Text amendment-off-premises signs-timeliness-sufficiency and per- 
centage of protest petitions-Defendant city improperly adopted a text 
amendment to a zoning ordinance regulating the size of off-premises signs for 
outdoor advertising without first considering the effect of protest petitions, time- 
ly filed under state law, from specific citizens affected by and opposed to the pro- 
posed zoning change, and the city is required to determine the sufficiency and 
percentage of the protest petitions to force the city into a three-fourths favorable 
vote before effecting the proposed change. Morris Communication Corp. v. 
City of Asheville, 103. 



WORD AND PHRASE INDEX 

AD VALOREM TAXATION 

Section 42 low-income housing, In r e  
Appeal of The Greens of Pine Glen 
Ltd. P'ship, 642. 

AGGRAVATING CIRCUMSTANCES 

Course of conduct instruction, S ta te  v. 
Berry, 490; State  v. Prevatte, 178. 

Felony involving use or threat of violence 
to person, S ta te  v. Barden, 316; 
State  v. Carroll, 526. 

Juvenile adjudications, State  v. Leeper, 
55. 

Murder especially heinous, atrocious, or 
cruel, State  v. Barden, 316; State  v. 
Prevatte, 178. 

Overlapping, State  v. Berry, 490. 
Pecuniary gain, State  v. Barden, 316. 

ARBITRATION 

Orthopedic surgeon's employment con- 
tract, Eddings v. Southern Ortho- 
pedic & Musculoskeletal Assocs., 
285. 

ASSAULT 

Disjunctive deadly weapon instruction, 
State  v. Lotharp, 420. 

ATTORNEYS 

Pro se motion to dismiss, S t a t e  v. 
Prevatte. 178. 

AUTOMOBILE DEALER 

Customer's fall in parking lot, Swinson v. 
Lejeune Motor Co., 286. 

BATSON CHALLENGE 

Making a prima facie showing, State  v. 
Barden, 316. 

CAVEAT 

Lost will, In r e  Will of McCauley, 91. 

COCAINE 

Constructive possession in taxi, State  v. 
Butler, 141. 

CONFESSIONS 

Defendant not in custody, S ta te  v. 
Barden, 316; State  v. Kemmerlin, 
446. 

Voluntariness, State  v. Barden, 316; 
State  v. Kemmerlin, 446. 

CONSTRUCTIVE POSSESSION 

Cocaine found in taxi, State  v. Butler, 
141. 

CONTEMPT 

Criminal appealable to superior court, 
Reynolds v. Reynolds, 287. 

CONTRIBUTORY NEGLIGENCE 

Fall in parking lot, Swinson v. Lejeune 
Motor Co., 286. 

COURSEOFCONDUCT 

Erroneous instruction, State  v. Berry, 
490. 

DEATH PENALTY 

Disproportionate, State  v. Kemmerlin, 
446. 

Proportionate, S t a t e  v. Leeper, 55; 
Sta te  v. Prevat te ,  178; S t a t e  
v. Barden, 316; State  v. Carroll, 
526. 

DECLARATORY JUDGMENTS 

Constitutionality of criminal statute, 
Malloy v. Cooper, 113. 

Constitutionality of Domestic Violence 
Act, Augur v. Augur, 582. 
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DEFENSE OF HABITATION 

Porch part of dwelling, State  v. Blue, 
79. 

DIMINISHED CAPACITY 

Instructions, State  v. Carroll, 526. 

DISBARMENT 

Trust account management, N.C. State  
Bar v. Talford, 626. 

DISCOVERY 

Defendant's medical and psychological 
records, State  v. Prevatte, 178. 

DRUG PARAPHERNALIA 

Felonious possession charge invalid, 
State  v. Wagner, 599. 

EFFECTIVE ASSISTANCE OF 
COUNSEL 

Concession of guilt, State  v. Berry, 490. 

Failure to present psychological de- 
fenses, State  v. Prevatte, 178. 

ELECTRIC SERVICE 

Veterinary hospital's choice, City of 
New Bern v. Carteret-Craven 
Elec. Membership Corp., 123. 

EXPRESSION OF OPINION 

Porch not inside home, State  v. Blue, 
79. 

FELONY MURDER 

Armed robbery, State  v. Barden, 316. 

Death from separate strangulation, State  
v. Carroll, 526. 

FINDINGS OF FACT 

Insufficient for involuntary dismissal, 
Vernon v. Lowe, 421. 

FIRST-DEGREE MURDER BY 
ACTING IN CONCERT 

Solicitation to commit murder and 
conspiracy to commit murder not 
lesser-included offense, S ta te  v. 
Kemmerlin, 446. 

GANG MEMBERSHIP 

Evidence of, State  v. Berry, 490. 

HABITUAL DRIVING WHILE 
IMPAIRED 

Sufficiency of evidence, State  v. Scott, 
591. 

HEARSAY 

State of mind exception, S ta te  v. 
Prevatte, 178. 

INSANITY 

Consideration of special issue, State  v. 
Prevatte, 178. 

Instructions on burden of proof, State  v. 
Prevatte, 178. 

INVOLUNTARY DISMISSAL 

Insufficient findings, Vernon v. Lowe, 
421. 

JUDGES 

Censure for improper dismissal of cases, 
In re  Brown, 278. 

Recommendation of removal from office 
dismissed, In r e  Hayes, 389. 

JURY 

Polling, State  v. Carroll, 526. 

JURY SELECTION 

Ability to announce death verdict, State  
v. Prevatte, 178. 

Batson, challenge, State  v. Barden, 316. 
Consideration of life imprisonment, 

State  v. Kemmerlin, 446. 
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JURY SELECTION-Continued / MITIGATING CIRCUMSTANCES- 
Continued 

Excusal for death penalty views, State  v. 
Kemmerlin, 446; State v. Berry, NO significant history of prior criminal 

490. activity, State  v. Barden, 316. 

Insanity defense, State v. Prevatte, Offer plead guilty lesser crime, 

178. State  v. Carroll, 526. 
! 

Motion to strike panel, S t a t e  v. 
Prevatte, 178. NONTESTIMONIAL IDENTIFICA- 

TION ORDER 

JUVENILE ADJUDICATION Absence of attorney, State  v. Pearson, 
22. 

Use in capital sentencing, S t a t e  v. 
Leeper, 55. 

KIDNAPPING 

Instruction on purpose of restraint, 
State  v. Prevatte, 178. 

LOW-INCOME HOUSING 

Ad valorem tax valuation, In r e  Appeal 
of The Greens of Pine Glen Ltd. 
P'ship, 642. 

MEDICAL MALPRACTICE 

Rule 90) certification requirement, 
Anderson v. Assimos, 415. 

MIRANDA WARNINGS 

Defendant not in custody, S t a t e  v. 
Barden, 316. 

Reference to previous experience, State  
v. Leeper, 55. 

MISTRIAL 

Evidence of defendant's escape from 
prison, State  v. Prevatte, 178. 

MITIGATING CIRCUMSTANCES 

Accomplice or accessory with minor 
participation, State  v. Kemmerlin, 
446. 

Impaired capacity, S t a t e  v. Barden, 
316; State  v. Kemmerlin, 446. 

Failure to give peremptory instruction 
on nonstatutory, State  v. Barden, 
316. 

Procedures after collection, S ta te  v. 
Pearson, 22. 

Supporting affidavit, State  v. Pearson, 
22. 

OFF-PREMISES SIGNS 

Sufficiency and percentage of pro- 
test petitions, Morris Communica- 
tions Corp. v. City of Asheville, 
103. 

ORTHOPEDIC SURGEON 

Employment contract with arbitration 
clause, Eddings v. Southern Ortho- 
pedic & Musculoskeletal Assocs., 
285. 

PHOTOGRAPH 

Of murder victim, State  v. Barden, 316. 

PREMEDITATED AND DELIBERATE 
MURDER 

Failure to submit lesser-included offense 
of second-degree murder, State  v. 
Millsaps, 556. 

PRIOR CRIMES 

Convictions admitted without testimony 
by defendant, State  v. Wilkerson, 
418. 

Dissimilar robberies, S t a t e  v. Al- 
Bayyinah, 150. 

Florida records, S t a t e  v. Carroll, 
526. 

Prior murder, State  v. Berry, 490. 
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PROBATION REVOCATION 

Credit for attending IMPACT, State v. 
Hearst, 133. 

PROSECUTOR'S ARGUMENT 

Acquittal putting others at risk, State v. 
Berry, 490. 

Belittling defendant's mitigating circum- 
stances, State v. Prevatte, 178. 

Comments about reaching sentencing 
phase, State v. Prevatte, 178. 

Consideration of victim as relative, State 
v. Prevatte, 178. 

Defendant previouly convicted of mur- 
der, State v. Prevatte, 178. 

Defendant's failure to corroborate 
defense, State v. Barden, 316. 

Defendant's right not to testify, State v. 
Barden, 316; State v. Kemmerlin, 
446. 

Defendant wrote own judgment, State v. 
Prevatte, 178. 

Expert's opinion on premeditation ability, 
State v. Carroll, 526. 

Inpact of crime on victim's family, State 
v. Barden, 316. 

Insanity defense, State v. Prevatte, 
178. 

Jury as voice and conscience of commu- 
nity, State v. Barden, 316. 

Jury didn't have to believe expert, State 
v. Prevatte, 178. 

Jury's duty to enforce law, State v. 
Prevatte, 178. 

Justice for victims' families, State v. 
Prevatte, 178. 

Lack of consequences for defendant, 
State v. Prevatte, 178. 

Manipulation of mental tests, State v. 
Prevatte, 178. 

Murder of Abel by Gain, State v. 
Barden, 316. 

Validity of expert testimony, State v. 
Prevatte, 178. 

Victim Hispanic man from Mexico, State 
v. Barden, 316. 

PUNITIVE DAMAGES 

Slander clains, Ausley v. Bishop, 422. 

RIGHT TO COUNSEL 

Work product not divulged, State v. 
Prevatte, 178. 

ROBBERYWITHADANGEROUS 
WEAPON 

Intent to deprive element, State v. 
Kemmerlin, 446. 

SENTENCING 

Credit for attending IMPACT, State v. 
Hearst, 133. 

Greater sentence after plea set aside, 
State v. Wagner, 599. 

Life imprisonment without parole as 
invited error, State v. Prevatte, 178. 

SHOES 

Seizure of defendant's bloodstained 
shoes, State v. Barden, 316. 

SPECIAL USE PERMIT 

Broadcast tower, Mann Media, Inc. v. 
Randolph Cty. Planning Bd., 1. 

STATUTE OF LIMITATIONS 

Personal representative not appointed, 
Shaw v. Mintz, 603. 

UIM claim, Liberty Mut. Ins. Co. v. 
Pennington, 571. 

Woodson claim, Alford v. Catalytica 
Pharms., Inc., 654. 

SWINE FARMS 

Regulation preempted by State laws, 
Craig v. County of Chatham, 40. 

TAXATION 

Ad valorem valuation, In re Appeal of 
The Greens of Pine Glen Ltd. 
P'ship, 642. 
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Live entertainment business versus mov- 
ing picture shows, Deadwood, Inc. 
v. N.C. Dep't of Revenue, 407. 

TERMINATION OF PARENTAL 
RIGHTS 

Burden of proof in dispositional stage, In 
r e  Mitchell, 288. 

Reasonable progress within twelve 
months, In r e  Pierce, 68. 

UNDERINSURED MOTORIST 
INSURANCE 

Notice of claim, Liberty Mut. Ins. Co. 
v. Pennington, 571. 

VENUE 

Vicinage rights in criminal trial, State  v. 
Prevatte, 178. 

Statute of limitations, Liberty Mut. Ins. 
Co. v. Pennington, 571. 

WILLS 

Revocation of lost, In  r e  Will of 
McCauley, 91. 

WHOLE RECORD TEST 

Necessary steps, N.C. S ta te  Bar v. 
Talford, 626. 

WOODSON CLAIM 

Statute of limitations, Alford v. Calalyt- 
ica Pharms., Inc., 654. 

WORKERS' COMPENSATION 

Injury while climbing gate, Arp v. 
Parkdale Mills, Inc., 657. 

Injury while unloading aircraft, Landry 
v. US Airways, Inc., 418. 

ZONING 

Off-premises signs, Morris Communica- 
tions Corp. v. City of Asheville, 
103. 

Sawmill as accessory use, Dobo v. Zon- 
ing Bd. of Adjust. of the  City of 
Wilmington, 656. 

Special use permit for broadcast tower, 
Mann Medica, Inc. v. Randolph 
Cty. Planning Bd., 1. 

Subdivision plat improperly disapproved, 
Guilford Fin. Sews., LLC v. City of 
Brevard, 655. 

Swine farms, Craig v. County of 
Chatham. 40. 




