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AIDING AND ABETTING

Aiding and Abetting—larceny—motion to dismiss—sufficiency of evidence—
vehicle parked for easy escape—car contained stolen goods—absurd state-
ments to law enforcement—The trial court did not err by denying defendant’s
motion to dismiss the charge of aiding and abetting larceny where the evidence
was sufficient to show that defendant’s vehicle was parked in a manner to allow for
an easy escape, defendant’s car contained stolen goods from Wal-Mart and a large
quantity of other goods that were a greater quantity than one person would use,



AIDING AND ABETTING—Continued

and defendant made absurd statements to law enforcement regarding why he would
travel from Gastonia to Denver solely to shop at Wal-Mart. State v. Cannon, 794.

APPEAL AND ERROR

Appeal and Error—additional arguments—mootness—Plaintiff property
owner association’s additional arguments regarding the trial court’s grant of judg-
ment in favor of defendant homeowners and denial of its untimely amended motion
for amended judgment did not need to be addressed where the Court of Appeals
already determined that the trial court erred by denying summary judgment in favor
of plaintiff. Tanglewood Prop. Owners’ Ass’n, Inc. v. Isenhour, 823.

Appeal and Error—interlocutory orders and appeals—multiple defendants—
multiple claims remaining—Rule 54(b) certification—Plaintiff’s appeal from
the trial court’s interlocutory order granting summary judgment in favor of defen-
dant corporate guarantor on a breach of contract and other claims, arising from
the default on a lease of commercial premises, was entitled to immediate appellate
review. The order was final regarding some but not all claims against this defendant,
and the trial court properly certified the order for immediate appellate review under
Rule 54(b). Friday Invs., LLC v. Bally Total Fitness of Mid-Atl., Inc., 618.

Appeal and Error—interlocutory orders and appeals—public officer immu-
nity—personal jurisdiction—substantial right—Defendant doctors’ appeal in a
medical malpractice case from an interlocutory order denying their motions to dis-
miss based on public official immunity was immediately appealable under N.C.G.S.
§ 1-277(b). Immunity presents a question of personal jurisdiction and thus affects a
substantial right. Leonard v. Bell, 694.

Appeal and Error—interlocutory orders and appeals—substantial right—
possibility of inconsistent verdicts—Plaintiff county jail nurse’s appeal in
a wrongful termination case from an interlocutory order dismissing her First
Amendment claim was entitled to immediate appellate review. A substantial right
was affected where a sufficient overlap existed between the remaining wrongful
discharge claim and the First Amendment claim, and there existed a possibility of
inconsistent verdicts absent an immediate appeal. Holland v. Harrison, 636.

Appeal and Error—interlocutory orders and appeals—substantial right—
avoiding two trials on same facts—improper venue—venue selection clause
dispute—Plaintiff at-will employee’s appeal in a wrongful discharge case from an
interlocutory order granting a motion to dismiss some but not all claims was entitled
to immediate appellate review where plaintiff showed the order affected substan-
tial rights including avoiding two trials on the same facts and also alleged improper
venue based upon a jurisdiction or venue selection clause dispute. Schwarz v. St.
Jude Med., Inc., 747.

Appeal and Error—preservation of issues—waiver—failure to object—dis-
solution of law firm—Although defendants contended the trial court erred in an
action involving an accounting and distribution for the dissolution of a law firm
by adopting an appointed referee’s report, defendants waived their right to have a
jury decide the scope and manner of the referee’s duties by failing to object to the
compulsory reference order, the scope of the reference order, and the procedures
employed by the referee. A referee has significant discretion, and neither N.C.G.S.
§ 1A-1, Rule 53 nor the reference order required the referee to conduct the accounting
process in the manner defendants argued was required. Mitchell v. Brewer, 706.
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APPEAL AND ERROR—Continued

Appeal and Error—writ of certiorari—plea agreement—unconstitutionally
overbroad statute—The Court of Appeals exercised its inherent power under
N.C. R. App. P. 2 and granted defendant’s writ of certiorari to address the validity
and enforceability of a plea agreement. Defendant’s sentence was imposed partially
based on violation of N.C.G.S. § 14-208.18(a)(2). which had been held unconstitu-
tionally overbroad by the Fourth Circuit. State v. Anderson, 765.

Appeal and Error—writ of certiorari—The Court of Appeals exercised its discre-
tion in an assault case and granted defendant’s petition for writ of certiorari as to the
merits of his appeal. State v. Arrington, 781.

ASSOCIATIONS

Associations—property owner association—easement appurtenant—duty to
maintain common areas—The trial court erred in a declaratory judgment action by
denying plaintiff property owner association’s motion for summary judgment regard-
ing defendant homeowners’ responsibility to maintain certain common areas within
asubdivision (streets, ditches, public areas, intracoastal waterway water access, and
boat ramp) where defendants possessed an easement appurtenant over these areas.
Defendants were conferred a benefit even if they did not currently use all of the ease-
ment areas. The case was remanded to the trial court to calculate the amount owed
by the landowners. Tanglewood Prop. Owners’ Ass’n, Inc. v. Isenhour, 823.

ATTORNEYS

Attorneys—accounting and distribution—dissolution of law firm—professional
limited liability corporation—judicial dissolution—The trial court did not err in
an action involving an accounting and distribution for the dissolution of a law firm by
granting summary judgment in favor of plaintiffs on defendants’ counterclaims that
incorrectly assumed the professional limited liability corporation (PLLC) remained
an ongoing entity. A judicial dissolution was necessary where there was a deadlock
between the PLLC members, and any confusion on the status of the PLLC was elimi-
nated by the decision in Mitchell I. Further, an extensive analysis of the values of con-
tingent fee cases that had been received before dissolution, but resolved afterward,
were contained in the appointed referee’s report. Mitchell v. Brewer, 706.

CHILD ABUSE, DEPENDENCY, AND NEGLECT

Child Abuse, Dependency, and Neglect—child abuse—child neglect—serious
unexplained injuries—sole caretakers—The trial court did not err by adjudicat-
ing an infant as abused and neglected, and leaving the infant in a safety placement
with his maternal grandmother, where respondent parents were the sole caretakers
and the infant suffered serious and unexplained injuries by other than accidental
means. There was no merit to the father’s claim that the trial court’s adjudication of
abuse amounted to an improper shifting of the burden of proof to respondents. In
re R.S., 678.

CITIES AND TOWNS

Cities and Towns—condemnation—subject matter jurisdiction—claims
prior to enactment of ordinance—minimum housing standards—The trial
court erred in a condemnation case, arising from the investigation of a complaint
of sewage standing around the well on plaintiff’s property, by allowing defendant



CITIES AND TOWNS—Continued

town’s motion to dismiss based on lack of subject matter jurisdiction for plain-
tiff’s claims arising prior to or outside the enforcement of the town’s Minimum
Housing Ordinance. The trial court improperly determined that all of plaintiff’s
claims arose from actions taken pursuant to the ordinance. Cheatham v. Town of
Taylortown, 613.

Cities and Towns—condemnation—subject matter jurisdiction—ordinance—
minimum housing standards—failure to exhaust administrative remedies—
The trial court did not err in a condemnation case, arising from the investigation of
a complaint of sewage standing around the well on plaintiff’s property, by allowing
defendant town’s motion to dismiss based on lack of subject matter jurisdiction for
the town’s enforcement actions made pursuant to its Minimum Housing Ordinance
enacted under N.C.G.S. §§ 160A-441 through 160A-450. Plaintiff property owner
failed to exhaust administrative remedies before seeking judicial review. Cheatham
v. Town of Taylortown, 613.

CONTRACTS

Contracts—breach of contract—lease and option to purchase agreement—
house swap—motion for judgment notwithstanding verdict—consider-
ation—promissory note—statute of frauds—The trial court erred in a breach of
contract case arising from a lease and option to purchase agreement for a possible
house swap by denying defendant married couple’s motion for judgment notwith-
standing the verdict where the option contained in a 2010 lease document could not
serve as the consideration necessary to support a promissory note. The lease docu-
ment violated the statute of frauds under N.C.G.S. § 22-2 since plaintiff individual did
not sign it. Kyle v. Felfel, 684.

Contracts—breach of contract—lease and option to purchase agreement—
house swap—motion for judgment notwithstanding verdict—retroactive
consideration—promissory note—The trial court erred in a breach of contract
case arising from a lease and option to purchase agreement for a possible house
swap by denying defendant married couple’s motion for judgment notwithstanding
the verdict where the option contained in a 2011 amended lease document could
not serve as retroactive consideration for a promissory note. The note stated on its
face that the consideration for its execution was the option granted in the 2010 lease
agreement, and the note did not cross-reference the 2011 lease. Kyle v. Felfel, 684.

CRIMINAL LAW

Criminal Law—plea agreement—invalid stipulation of law—The trial
court erred in an assault case by accepting defendant’s plea agreement based
upon an invalid stipulation of law that resulted in an incorrect calculation of his
prior record level. Defendant’s stipulation went beyond a factual admission and
stipulated to the treatment of an old conviction, which required a legal analysis.
State v. Arrington, 781.

Criminal Law—plea agreement—portion vacated—remaining convictions
set aside—After a sex offender’s guilty plea for unlawfully being within 300 feet of
a daycare was vacated, the entire plea agreement was set aside and the remaining
convictions for failure to report a new address and three counts of obtaining habitual
felon status were set aside and remanded to the trial court. State v. Anderson, 765.



CRIMINAL LAW—Continued

Criminal Law—remand—clerical errors—Although the Court of Appeals
affirmed the trial court’s judgments revoking defendant’s probation and activating
his suspended sentences, it remanded for the limited purpose of correcting two cleri-
cal errors within the findings section of the court’s judgments. State v. Trent, 809.

DECLARATORY JUDGMENTS

Declaratory Judgments—homeowners insurance coverage—minors van-
dalizing and breaking into properties—intentional acts not covered—In a
declaratory judgment action seeking damages from defendant parents’ homeowners
insurance policies arising from the underlying claim that defendant minors vandal-
ized and broke into plaintiff company’s properties, the trial court did not err by grant-
ing defendant insurance company’s motion for summary judgment. The damages
were excluded from the insurance policies where coverage did not protect against
the intentional destructive acts of the children and did not qualify as an “occurrence”
since the damage was not accidental. Plum Props., LLC v. N.C. Farm Bureau
Mut. Ins. Co., Inc., 741.

ESTOPPEL

Estoppel—quasi-estoppel—promissory note—must be raised before trial—
unfair benefit from taking inconsistent positions—The trial court did not err in a
breach of contract case arising from a lease and option to purchase agreement for
a possible house swap by concluding plaintiff individual waived his argument that
the doctrine of quasi-estoppel prohibited defendant married couple from denying the
validity of a promissory note where plaintiff did not raise quasi-estoppel before trial.
Even assuming arguendo that the issue was not waived, quasi-estoppel did not apply
under the facts of this case where there was no showing of an unfair benefit from
taking inconsistent positions. Kyle v. Felfel, 684.

GUARANTY

Guaranty—separate contract from lease agreement—summary judgment—
consolidation provisions—bankruptcy discharge—The trial court erred in a
breach of contract case, arising from the default on a lease of commercial prem-
ises, by granting summary judgment in favor of defendant corporate guarantor. The
lease and guaranty are two separate and distinct contracts under North Carolina law,
and there was a genuine issue of material fact regarding whether the guaranty was
“required to be maintained” under the consolidation provisions or was discharged
during a 2008-2009 bankruptcy. Friday Invs., LLC v. Bally Total Fitness of Mid-
Atl., Inc., 618.

HOMICIDE

Homicide—felony murder—failure to instruct on self-defense—no intent to
kill—The trial court did not err in a felony murder case, with the underlying felony
being discharging a firearm into an occupied vehicle, by declining to instruct on self-
defense where defendant’s own testimony indicated that he did not shoot with the
intent to kill. A defendant’s testimony that he did not shoot to kill prevents the jury
from hearing a self-defense instruction. State v. Fitts, 803.



IMMUNITY

Immunity—public official immunity—physicians providing health services
to inmates—positions not created by statute—The trial court did not err in a
medical malpractice case by denying defendant doctors’ motions to dismiss based
on assertions of public official immunity. Although defendants were employed by the
Department of Public Safety (DPS) to help fulfill the State’s duty to provide health
services to inmates, DPS’s decision to employ its own physicians in the Division
of Adult Correction did not mean that those physicians held positions created by
statute so as to be considered a public official. Further, although not dispositive,
neither defendant took an oath of office to be considered a public official. Leonard
v. Bell, 694.

JURISDICTION

Jurisdiction—forum selection clause—Minnesota—wrongful discharge—at-
will employee—employment agreement—The trial court did not err in a wrongful
discharge case by concluding plaintiff at-will employee’s tort claims were subject to
the forum-selection clause in the parties’ employment agreement where the clause
was broadly worded to encompass all actions or proceedings and reflected an inten-
tion to litigate claims in Minnesota. Schwarz v. St. Jude Med., Inc., 747.

Jurisdiction—subject matter jurisdiction—termination of parental rights—
verification of petitions—state agent acquainted with facts—The trial court
had subject matter jurisdiction in a termination of parental rights case even though
respondent parents contended that the affidavits filed by the Department of Social
Services’ attorney lacked the requisite verification of personal knowledge where all
three petitions used the language “upon information and belief.” The attorney, acting
as a State agent, was acquainted with the facts of the case, and thus his verification
was effective under N.C.G.S. § 1A-1, Rule 11(d). In re N.X.A., 670.

LIENS

Liens—medical liens—insurance company—failure to retain funds—The trial
court did not err by granting summary judgment in favor of a lienholder where an
insurance company violated the North Carolina medical lien statutes under N.C.G.S.
§ 44-50 by failing to retain funds subjected to medical liens under N.C.G.S. § 44-49
where it issued a multi-party check to a personal injury claimant and two medical
providers for the total settlement amount instead of a check solely payable to a hos-
pital to satisfy its lien. Nash Hosps., Inc. v. State Farm Mut. Auto. Ins. Co., 726.

MORTGAGES AND DEEDS OF TRUST

Mortgages and Deeds of Trust—deed of trust—nonjudicial foreclosure
power of sale—surviving borrower—acceleration provision—reverse mort-
gage—The trial court did not err by authorizing a nonjudicial foreclosure under
power of sale even though respondent widower spouse alleged that petitioner bank
failed to prove it had a right to foreclose under a deed of trust as required by N.C.G.S.
§ 45-21.16(d)(iii). Respondent was not a “surviving borrower” as contemplated by the
acceleration provision in a reverse mortgage agreement despite signing the deed of
trust as a borrower. The “borrower” was the obligor of the note and loan agreement,
which decedent spouse signed alone, and respondent was also statutorily ineligible
to qualify as a reverse-mortgage borrower based on her age. In re Foreclosure of
Clayton, 661.
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MORTGAGES AND DEEDS OF TRUST—Continued

Mortgages and Deeds of Trust—promissory note—reverse mortgage—
power-of-sale foreclosure proceedings—relaxed evidentiary rules—The trial
court did not err by authorizing petitioner bank to foreclose under a power-of-sale
provision contained within a deed of trust even though the bank never formally prof-
fered a deed of trust and note into evidence. The relaxed evidentiary rules for power-
of-sale foreclosure proceedings permitted the trial court to accept the bank’s binder
of documents, which included the deed of trust and note, as competent evidence
to consider whether the bank satisfied its burden of proof pursuant to N.C.G.S.
§ 45-21.16. In re Foreclosure of Clayton, 661.

PENALTIES, FINES, AND FORFEITURES

Penalties, Fines, and Forfeitures—injunction bond—Medicaid patients
transportation services—The trial court did not err in an action regarding the
award of a contract for transportation of area Medicaid patients by awarding dam-
ages of $9,006.03 under a $25,000 injunction bond to defendant County for the differ-
ence between the amount it actually paid plaintiff transportation company and the
amount it would have paid defendant transportation service to perform the same
services if a temporary restraining order had not been issued. The existence of any
obligation the County may have had to reimburse the State for the $9,006.43 was
not relevant to the County’s entitlement to seek recovery of taxpayer funds that
were wrongfully expended due to plaintiff’s wrongful actions. Van-Go Transp., Inc.
v. Sampson Cty., 836.

Penalties, Fines, and Forfeitures—injunction bond—temporary restraining
order—voluntary dismissal of lawsuit—wrongful enjoinder—Blatt rule—The
trial court did not err in an action regarding the award of a contract for transporta-
tion of area Medicaid patients by holding that defendant county and transportation
service had been wrongfully enjoined by plaintiff transportation company’s tempo-
rary restraining order, and thus, plaintiff was not entitled to the return of its $25,000
injunction bond. Plaintiff’s voluntary dismissal of its lawsuit was equivalent to a deci-
sion by the trial court that plaintiff admitted it wrongfully enjoined defendants. The
enjoining party may not avoid operation of the Blatt rule, determining when a party
is entitled to the return of the bond, simply by asserting that the voluntary dismissal
of the action was a business decision. Van-Go Transp., Inc. v. Sampson Cty., 836.

Penalties, Fines, and Forfeitures—injunction bond—wrongful temporary
restraining order—lost profits—reasonable degree of certainty—The trial
court did not err in an action regarding the award of a contract for transportation
of area Medicaid patients by awarding $15,993.57 of a $25,000 injunction bond to
defendant transportation service as damages for lost profits resulting from plaintiff
transportation company’s wrongful temporary restraining order where the evidence
provided a reasonable degree of certainty for the amount. Van-Go Transp., Inc.
v. Sampson Cty., 836.

PROBATION AND PAROLE

Probation and Parole—probation revocation—willfully absconded from
supervision—oral findings of fact—standard of proof—The trial court did not
abuse its discretion in a probation revocation case by making oral findings of fact
without explicitly stating the legal standard of proof where the totality of the court’s
statements indicated that defendant willfully violated N.C.G.S. § 15A-1343(b)(3a) by

ix



PROBATION AND PAROLE—Continued

avoiding supervision or by making his whereabouts unknown, but that he did not
violate N.C.G.S. § 15A-1343(b)(3) regarding failure to notify of a change of address.
State v. Trent, 809.

Probation and Parole—probation revocation—willfully absconded from
supervision—findings of fact—failure to be at residence at pertinent time—
The trial court did not abuse its discretion by revoking defendant’s probation based
on its finding that he willfully absconded from supervision where the trial court
found that defendant failed to be at his residence during two unannounced visits by
his supervising officer. Although defendant contended that his wife misinformed the
officer in his absence, defendant failed to notify the officer that he had to travel for
eight days for a painting job as required by N.C.G.S. § 15A-1343(b)(3a), and further
failed to notify the officer once he returned. State v. Trent, 809.

SENTENCING

Sentencing—habitual felon status—stipulation—failure to submit to jury—
The trial court erred by sentencing defendant as a habitual felon where defendant
only stipulated to habitual felon status and the issue was not submitted to the jury as
required by N.C.G.S. § 14-7.5. State v. Cannon, 794.

SEXUAL OFFENDERS

Sexual Offenders—sex offender on premises of daycare—plea agreement—
statute ruled unconstitutional—direct appeal pending—A sex offender’s con-
viction following a guilty plea to unlawfully being within 300 feet of a daycare was
vacated where a Fourth Circuit opinion ruled N.C.G.S. § 14-208.18(a)(2) was uncon-
stitutional while defendant’s direct appeal was pending and where the State offered
no contrary argument. State v. Anderson, 765.

Sexual Offenders—sex offender on premises of daycare—sufficiency of evi-
dence—parking lot shared by other businesses—The trial court erred by deny-
ing defendant’s motion to dismiss the charge of being a sex offender on the premises
of a daycare where the evidence was insufficient to prove that defendant’s presence
as a sex offender in the parking lot shared by a daycare and other businesses was a
location governed by N.C.G.S. § 14-208.18(a)(1). State v. Anderson, 765.

TERMINATION OF PARENTAL RIGHTS

Termination of Parental Rights—grounds—failure to pay reasonable portion
of care—The trial court did not err in a termination of parental rights case by con-
cluding that grounds existed under N.C.G.S. § 7B-1111(a)(3) to terminate respondent
mother’s parental rights based on her failure to pay a reasonable portion for the care
of the minor children while in the custody of the Department of Health and Human
Services. The mother paid nothing despite evidence of income from her work as a
housekeeper and the fact that she claimed the children on her tax refunds. Since one
ground existed to terminate respondent’s parental rights, other grounds did not need
to be addressed. In re N.X.A., 670.

Termination of Parental Rights—grounds—neglect—domestic violence—
unstable housing and employment—improper supervision—The trial court
did not err in a termination of parental rights case by concluding grounds existed
to terminate respondent mother’s parental rights based on neglect under N.C.G.S.



TERMINATION OF PARENTAL RIGHTS—Continued

§ 7B-1111(a)(1) for domestic violence issues, unstable housing and employment,
and improper supervision. The trial court’s findings supported the conclusion that
there was a high probability of the repetition of neglect if the children were returned
to respondent’s care. Since one ground existed to terminate respondent’s parental
rights, other grounds did not need to be addressed. In re C.M.P., 647.

Termination of Parental Rights—motion for continuance—unexplained
absence of parent at hearing—no showing of actual prejudice—The trial
court did not abuse its discretion in a termination of parental rights case by denying
respondent mother’s motion for a continuance based on her unexplained absence
at the termination hearing. Respondent failed to preserve the issue of whether the
denial of the motion violated her due process right to effective assistance of coun-
sel by failing to raise it at trial. Further, there was no showing of actual prejudice
where respondent’s counsel, who represented her for three years in this matter, fully
participated in the hearing and did not indicate she needed more time to prepare.
In re C.M.P., 647.

TORT CLAIMS ACT

Tort Claims Act—42 U.S.C. § 1983—free speech—failure to meet burden to
show matter of public concern—The trial court did not err in a wrongful termina-
tion case by dismissing plaintiff county jail nurse’s free speech claim under 42 U.S.C.
§ 1983 alleging that she was fired because she voiced objections about performing
a medical procedure on a patient. Even viewed in the light most favorable to plain-
tiff, she failed to meet her burden of proof showing that the speech was a matter of
public concern where she spoke to her supervisors about a particular medicine for
a specific patient, she never alleged a systematic problem with patient care at the
workplace, and she never publicly voiced her concerns outside of the employment
setting. Holland v. Harrison, 636.

UNFAIR TRADE PRACTICES

Unfair Trade Practices—insurance company—failure to pay directly to lien-
holder—The trial court did not err by granting summary judgment in favor of a lien-
holder where an insurance company committed an unfair or deceptive trade practice
by failing to pay directly to the lienholder its pro rata share of funds for several
months despite repeated demands. Nash Hosps., Inc. v. State Farm Mut. Auto.
Ins. Co., 726.

UTILITIES

Utilities—declaratory ruling—topping cycle combined heat and power sys-
tem—energy efficiency—The Utilities Commission erred by issuing a declara-
tory ruling that a topping cycle combined heat and power system (CHP) did not
constitute an energy efficiency measure under N.C.G.S. § 62-133.8(a)(4), except to
the extent that the waste heat component was used and met the definition of an
energy efficiency measure. The Commission misread the plain language of N.C.G.S.
§ 62-133.8 and found an ambiguity where none existed. Further, the statute includes
the entire topping cycle CHP system and not just their individual components. State
of N.C. v. N.C. Sustainable Energy Ass’n, 761.

Xi



VENUE

Venue—motion to dismiss—employment contract—Minnesota forum-selec-
tion clause—last act necessary—The trial court erred in a wrongful discharge
case by granting the St. Jude defendants’ motion to dismiss for improper venue
where the parties’ employment contract was entered into in North Carolina, thus
making the Minnesota forum-selection clause in the agreement void and unenforce-
able under N.C.G.S. § 22B-3. The last act necessary to the formation of the agreement
was plaintiff’s signature and delivery in North Carolina, and not the company agent’s
signature in Texas. Schwarz v. St. Jude Med., Inc., 747.

xii
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ADAM T. CHEATHAM, SR., PLAINTIFF
V.
TOWN OF TAYLORTOWN, NORTH CAROLINA,
A MUNICIPAL CORPORATION, DEFENDANT

No. COA16-1057
Filed 1 August 2017

1. Cities and Towns—condemnation—subject matter jurisdic-
tion—ordinance—minimum housing standards—failure to
exhaust administrative remedies

The trial court did not err in a condemnation case, arising from
the investigation of a complaint of sewage standing around the
well on plaintiff’s property, by allowing defendant town’s motion
to dismiss based on lack of subject matter jurisdiction for the
town’s enforcement actions made pursuant to its Minimum Housing
Ordinance enacted under N.C.G.S. §§ 160A-441 through 160A-450.
Plaintiff property owner failed to exhaust administrative remedies
before seeking judicial review.

2. Cities and Towns—condemnation—subject matter jurisdic-
tion—claims prior to enactment of ordinance—minimum
housing standards

The trial court erred in a condemnation case, arising from the
investigation of a complaint of sewage standing around the well on
plaintiff’s property, by allowing defendant town’s motion to dismiss
based on lack of subject matter jurisdiction for plaintiff’s claims
arising prior to or outside the enforcement of the town’s Minimum
Housing Ordinance. The trial court improperly determined that all of
plaintiff’s claims arose from actions taken pursuant to the ordinance.

Appeal by Adam T. Cheatham, Sr. from an order allowing defen-
dant’s motion to dismiss entered 18 April 2016 by Judge James M.
Webb in Moore County Superior Court. Heard in the Court of Appeals
3 May 2017.

Adam T. Cheatham, Sr., pro se.

The Law Offices of William C. Morgan, Jr., PLLC, by William
Morgan, for defendant-appellee.

MURPHY, Judge.
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Adam T. Cheatham, Sr. (“Cheatham”) appeals from the trial court’s
order allowing Town of Taylortown’s (“Taylortown”) motion to dismiss
for lack of subject matter jurisdiction. On appeal, he contends that the
trial court erred by granting the motion to dismiss for lack of subject
matter jurisdiction because Taylortown’s attempts to enforce its mini-
mum housing standards: (1) violated his property rights; (2) obstructed
justice; and (3) deprived him of procedural due process. We disagree
that the trial court erred to the extent Cheatham’s claims arise from
enforcement actions made pursuant to Taylortown’s Minimum Housing
Ordinance (“the Ordinance”) because Cheatham failed to exhaust his
administrative remedies as to these claims before filing his complaint.
However, we agree with Cheatham that the dismissal was not proper
as to his claims that arose prior to the adoption of the Ordinance. The
trial court incorrectly determined all of Cheatham’s claims arose from
actions taken pursuant to the Ordinance. We reverse and remand for the
trial court to reconsider whether subject matter jurisdiction exists as to
Cheatham’s claims accruing prior to the Ordinance’s adoption.

Background

Sometime in early 2014, Taylortown affixed a “condemned” sign to the
home at 128 Burch Drive in Taylortown (“the Property”) after finding it to
be in deplorable condition. The owner of the Property, Cheatham, claims
he removed the sign in March 2014. It is unclear whether this occurred
before or after 4 April 2014, when Moore County Building Inspections
investigated a complaint that sewage was standing around the Property’s
well. At the time of the investigation, the Property was unoccupied. As
a result of the investigation, the Moore County Health Department’s
Environmental Section reported that the standing water around the well
“appears to be run off water and not sewage.” It recommended that the
well be abandoned if public water was available, or, if public water was
not available, the well be tested before used for human consumption.

On 27 May 2014, Cheatham attended a town meeting to request an
explanation as to the condemnation of the Property. That same day, he
submitted a letter documenting this request. In response, Taylortown
sent him a letter, dated 30 May 2014, notifying Cheatham that his house
had been inspected, and, due to the condition of the house and the land,
a hearing would be scheduled. The letter further explained Cheatham
would be informed of a hearing date by certified mail. Cheatham sub-
sequently filed a lawsuit in Moore County Superior Court against
Taylortown.! Well over a year after the condemned sign was posted and

1. The record is not clear as to the date Cheatham filed this first suit.
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Cheatham was notified that a hearing would be scheduled, Cheatham
took a voluntary dismissal in his first case against Taylortown.2

After sending the 30 May 2014 letter, Taylortown made no effort to
schedule a hearing or condemn the Property. On 19 June 2015, Taylortown
adopted the Ordinance pursuantto N.C.G.S. §§ 160A-441 through 160A-450
(2015). Cheatham filed a new complaint on 21 March 2016, which is now
before us on appeal.

On 22 March 2016, before Cheatham served Taylortown with the
summons and complaint, Taylortown investigated the Property pursu-
ant to the authority and procedures in the Ordinance. On 25 March 2016,
once Taylortown received the summons and complaint, it filed a motion
to dismiss for lack of subject matter jurisdiction under North Carolina
Rule of Civil Procedure 12(b)(1) based on Cheatham’s failure to exhaust
administrative remedies and under 12(b)(6) for failure to state a claim.
In response, Cheatham filed a motion to deny the motion to dismiss,
attaching 15 exhibits, including 6 letters that Cheatham maintains he
sent to Taylortown about the Property from June 2014 up until after the
motion to dismiss was filed in April 2016.

Judge Webb heard Taylortown’s motion to dismiss on 11 April 2016.
During the hearing, Cheatham “request[ed] that [Taylortown] stop con-
tinuing to be reckless, malicious and unlawful condemning the property
for a second time, and stop the retaliation against [him] by condemn-
ing the property for a second time.” Judge Webb granted Taylortown’s
motion, and ordered the dismissal of the action under Rule 12(b)(1),
finding “[Cheatham’s] claims arise out of [Taylortown’s] attempts to
enforce its Minimum Housing Ordinance and that [Cheatham] has
fail[ed] to exhaust his administrative remedies, as provided in N.C.G.S.
§ 160A-446.”3 Cheatham timely appealed the trial court’s order.

Analysis

[1] Cheatham argues that the motion to dismiss for lack of subject matter
jurisdiction should have been denied because Taylortown’s attempts to
enforce its minimum housing standards: (1) violate the “Bundle of Rights”
given to all property owners under the law of the land, describing these
rights as the owner’s right to enter, use, sell, lease, or give away the land as
he chooses; (2) obstruct justice; and (3) violate procedural due process.

2. Subsequent to the dismissal, Cheatham made a motion to set aside his voluntary
dismissal, which the trial court denied on 10 December 2015.

3. Having dismissed the case in accordance with Rule 12(b)(1), the trial court did not
reach Taylortown’s 12(b)(6) motion.
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We disagree to the extent Taylortown’s enforcement efforts were
made pursuant to the Ordinance. Cheatham’s suit was properly dis-
missed for failure to exhaust administrative remedies as to any efforts
made after 19 June 2015 — the effective date of the Ordinance. However,
the trial court incorrectly determined that all of Cheatham’s claims arose
out of Taylortown’s attempts to enforce the Ordinance, which is factu-
ally incorrect as Taylortown adopted the Ordinance after alleged wrongs
in the complaint took place.

North Carolina Rule of Civil Procedure 12(b)(1) “permits a party to
contest, by motion, the jurisdiction of the trial court over the subject
matter in controversy.” Trivette v. Yount, 217 N.C. App. 477, 482, 720
S.E.2d 732, 735 (2011). Rule 12(b)(1) motions to dismiss for lack of sub-
ject matter jurisdiction are reviewed by our court de novo, and matters
outside the pleadings may be considered. Id. at 482, 720 S.E.2d at 735
(citation omitted).

The legislature enacted N.C.G.S § 160A-441 et seq. to ensure “that
minimum housing standards would be achieved in the cities and coun-
ties of this State.” Harrell v. City of Winston-Salem, 22 N.C. App. 386,
391, 206 S.E.2d 802, 806 (1974). To do so, section 160A-441 “confers upon
cities and counties the power to exercise their police powers by adopt-
ing and enforcing ordinances ordering a property owner to repair, close,
or demolish dwellings that are determined to be unfit for human habita-
tion and therefore dangerous and injurious to the health and safety of
the public.” Newton v. City of Winston-Salem, 92 N.C. App. 446, 449, 374
S.E.2d 488, 490 (1988). Such city ordinances must contain procedures to
provide owners with notice, a hearing, and a reasonable opportunity
to bring deficient dwellings into conformity with the code. N.C.G.S.
§ 160A-443. N.C.G.S. § 160-446 delineates the remedies available in
N.C.G.S. § 160A-441 et seq.

Taylortown adopted the Ordinance pursuant to N.C.G.S. §§ 160A-441
through 160A-450, setting out the necessary procedures for the city to fol-
low in minimum housing cases. The procedure set out in the Ordinance
and N.C.G.S. §§ 160A-441 through 160A-450 cannot be circumvented;
plaintiffs must exhaust the administrative remedies available pro-
vided by statute “before recourse may be had to the courts.” Justice
Sor Animals, Inc. v. Robeson Cty., 164 N.C. App. 366, 369, 595 S.E.2d
773, 775 (2004) (quotation omitted); Harrell, 22 N.C. App. at 391-92,
206 S.E.2d at 806 (citations omitted). If administrative remedies specifi-
cally provided by statute are not exhausted before alternative recourse
is sought through the courts, “the court lacks subject matter jurisdiction
and the action must be dismissed.” Justice for Animals, Inc., 164 N.C.
App. at 369, 595 S.E.2d at 775 (citation omitted).
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Under the Ordinance, Cheatham did not exhaust his administra-
tive remedies before seeking judicial review as required by statute. The
proper course of action for a person aggrieved under the Ordinance
would be to present the case at a minimum housing hearing pursuant
to N.C.G.S. § 160A-441 et seq., and then, if he remained unsatisfied, to
appeal that decision to the Board as permitted by statute. N.C.G.S.
§ 160A-446. If his appeal to the Board was unsuccessful, he would then
have the ability to seek review in Superior Court by proceedings in the
nature of certiorari. Id. § 160A-446(e).

Instead of following this procedure, Cheatham ignored N.C.G.S.
§ 160A-441 et seq. and the Ordinance, attempting to collaterally attack
the minimum housing standards enforcement proceedings through this
independent action. Thus, as he failed to follow statutory procedure,
to the extent his claims arose after 19 June 2015 out of Taylortown’s
attempts to enforce the Ordinance, it was proper for the trial court to
dismiss this action for lack of subject matter jurisdiction. See Axler
v. City of Wilmington, 25 N.C. App. 110, 111, 212 S.E.2d 510, 511-12
(1975) (dismissing the action because the plaintiff failed to exhaust the
administrative remedies available in N.C.G.S. § 160A-446).

[2] However, Cheatham’s claims arising prior to the Ordinance’s
enactment on 19 June 2015 do not arise out of Taylortown’s attempts
to enforce the Ordinance. Thus, the trial court’s determination that
Cheatham’s “claims arise out of [Taylortown’s] attempts to enforce its
Minimum Housing Ordinance” is in error. We remand for the trial court
to reconsider whether Cheatham’s claims arising on or prior to 19 June
2015 may be subject to dismissal under either Rule 12(b)(1) or 12(b)(6)
of the North Carolina Rules of Civil Procedure.

Conclusion

For the reasons stated above, the trial court correctly dismissed
Cheatham’s case for lack of subject matter jurisdiction to the extent the
claims involve enforcement actions made after 19 June 2015 pursuant to
the Ordinance. However, the trial court incorrectly determined that all
of Cheatham’s claims were made pursuant to the Ordinance. We remand
for further consideration as to enforcement actions occurring on or
prior to 19 June 2015, the effective date of the Ordinance.

AFFIRMED IN PART; REMANDED FOR FURTHER CONSIDERATION
IN PART.

Judges CALABRIA and DIETZ concur.
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FRIDAY INVESTMENTS, LLC, As SUCCESSOR IN INTEREST TO TisaNno REALTY, INC., PLAINTIFF

V.
BALLY TOTAL FITNESS OF THE MID-ATLANTIC, INC. r/k/a BaLLy TotaL FiTNEss

OF THE SOUTHEAST, INC. ¥/k/A HoLibAY HEALTH CLUBS OF THE SOUTHEAST, INC., AS SUCCESSOR

IN INTEREST TO BALLY FiTNESS CORPORATION; AND BALLY TOTAL FITNESS HOLDING
CORPORATION, DEFENDANTS

No. COA16-950
Filed 1 August 2017

Appeal and Error—interlocutory orders and appeals—multiple
defendants—multiple claims remaining—Rule 54(b) certification

Plaintiff’s appeal from the trial court’s interlocutory order grant-
ing summary judgment in favor of defendant corporate guarantor on
a breach of contract and other claims, arising from the default on a
lease of commercial premises, was entitled to immediate appellate
review. The order was final regarding some but not all claims against
this defendant, and the trial court properly certified the order for
immediate appellate review under Rule 54(b).

Guaranty—separate contract from lease agreement—summary
judgment—consolidation provisions—bankruptcy discharge

The trial court erred in a breach of contract case, arising from
the default on a lease of commercial premises, by granting sum-
mary judgment in favor of defendant corporate guarantor. The
lease and guaranty are two separate and distinct contracts under
North Carolina law, and there was a genuine issue of material fact
regarding whether the guaranty was “required to be maintained”
under the consolidation provisions or was discharged during a
2008-2009 bankruptcy.

Judge ELMORE dissenting.

Appeal by plaintiff from order entered 9 March 2016 by Judge

Forrest D. Bridges in Mecklenburg County Superior Court. Heard in the
Court of Appeals 22 March 2017.

Horack, Talley, Pharr & Lowndes, PA., by Keith B. Nichols, and
Chadbourne & Parke, LLP, by Samuel S. Kohn, pro hac vice, for
plaintiff-appellant.

Burt & Cordes, PLLC, by Stacy C. Cordes, and Knox, Knox,
Brotherton & Godfrey, by Lisa Godfrey, for defendant-appellees.
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TYSON, Judge.

Friday Investments, LLC, (“Plaintiff”) appeals from the trial court’s
order granting summary judgment in favor of Defendant, Bally Total
Fitness Holding Corporation (“Bally Holding”). Genuine issues of mate-
rial fact exist regarding whether the Guaranty was “required to be main-
tained” or was discharged in the 2008-2009 Bankruptcy. We reverse the
trial court’s order granting summary judgment in favor of Bally Holding
and remand.

I. Factual Background

This case arises from a lease of commercial premises between
Plaintiff, as landlord and successor-in-interest to the original landlord,
and Bally of the Mid-Atlantic, as tenant and successor-in-interest to the
original tenant. Bally Holding had guaranteed the obligations of the orig-
inal tenant and of the successors-in-interest thereto. When Bally of the
Mid-Atlantic defaulted on its monthly rent obligations, Plaintiff sued to
recover damages jointly and severally from Bally of the Mid-Atlantic and
Bally Holding.

A. Lease and Guaranty

On or about 14 February 2000, Tower Place Joint Venture, as land-
lord, and Bally Total Fitness Corporation, as tenant, entered into a writ-
ten Lease Agreement (the “Lease”) for commercial premises located
within the Tower Place Festival Shopping Center in Charlotte. As an
inducement to Tower Place Joint Venture to enter into the Lease with
Bally Total Fitness Corporation, Bally Holding guaranteed the obliga-
tions of Bally Total Fitness Corporation. The Guaranty Agreement (the
“Guaranty”) was executed on or about 10 February 2000. In accordance
with the recitals contained in the Lease, the Guaranty is attached to the
Lease as “Exhibit C.”

Bally Total Fitness Corporation later assigned its interest in the
Lease to its subsidiary, Holiday Health Clubs of the Southeast, Inc.

B. 2007 Bankruptcy Proceedings

On 31 July 2007, Bally Holding and its subsidiaries (collectively, the
“Bally Companies”) filed a petition for Chapter 11 bankruptcy in U.S.
Bankruptcy Court (the “2007 Bankruptcy”).

In anticipation of the initial bankruptcy, Tisano Realty, Inc., as suc-
cessor-in-interest to the original landlord Tower Place Joint Venture, and
Bally Total Fitness of the Southeast, Inc. (“Bally of the Southeast”) f/k/a
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Holiday Health Clubs of the Southeast, Inc., as the tenant and successor-
in-interest to Bally Total Fitness Corporation, executed an amendment
to the Lease (the “First Amendment”).

The First Amendment provides for reduced base rent schedules, which
would apply in the event of tenant’s filing a Chapter 11 bankruptcy petition.
The First Amendment also stipulates: “Except as amended hereby, the Lease
shall remain in full force and effect; and, as amended hereby, the Lease is
affirmed, confirmed and ratified.” On 17 September 2007, the bankruptcy
court confirmed the Bally Companies’ Plan of Reorganization.

C. 2008-2009 Bankruptcy Proceedings

On 3 December 2008, the Bally Companies, including Bally of
the Southeast, filed a second petition for Chapter 11 bankruptcy in
U.S. Bankruptcy Court for the Southern District of New York (the
“2008-2009 Bankruptcy”). The cases were jointly administered pursuant
to Rule 1015(b) of the Federal Rules of Bankruptcy Procedure.

On 25 June 2009, after the petition had been filed, Tisano Realty,
Inc. and Bally of the Southeast executed another amendment to the
Lease (the “Second Amendment”). The Second Amendment contains
site plan modifications, signage revisions, and monthly base rent adjust-
ments. Except as modified in the Second Amendment, the Lease and
the terms thereof not expressly amended were to continue “in full force
and effect.”

During the 2008-2009 Bankruptcy proceedings, the Bally Companies
jointly moved to assume certain unexpired real property leases pursuant
to 11 U.S.C. § 365. By order entered 29 June 2009, the bankruptcy court
granted the motion and authorized the Bally Companies to assume the
unexpired leases identified in the Assumed Lease Schedule attached to
the order (the “Assumption Order”). The Lease before us was included
among those listed in the Assumed Lease Schedule.

The Bally Companies also submitted a Joint Plan of Reorganization
of the Debtors Under Chapter 11 of the Bankruptcy Code. The Joint Plan
of Reorganization was amended during the proceedings (as amended,
the “Plan”). Seeking confirmation of the Plan, William G. Fanelli, the
acting chief financial officer of the Bally Companies, submitted to the
bankruptcy court a declaration in support of confirmation (the “Fanelli
Declaration”). The Fanelli Declaration provides an outline of the pro-
posed reorganization and the feasibility thereof. It also offers reasons
to consolidate the Bally Companies for distribution purposes, including
the following:
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11. Article IV of the Plan provides that the Plan shall
“serve as, and shall be deemed to be, a motion for entry
of an order consolidating the [Debtors’] Estates” solely
for distribution purposes. The Plan explicitly limits the
scope and purpose of such consolidation to implementa-
tion of the Plan, providing that the consolidation sought
shall not affect: (i) the legal and corporate structure of
the Reorganized Debtors; (ii) guarantees that are required
to be maintained post-Effective Date[.] (alteration and
emphasis original).

12. The Debtorspropose consolidation of the Consolidated
Debtors solely to facilitate distributions under the Plan.
The Debtors do not seek to improperly enhance or impair
the recoveries of any creditors by way of the consolida-
tion. Indeed, the Debtors are not aware of any creditor
actually affected by the consolidation contemplated under
the Plan.

The bankruptcy court confirmed the Plan by order entered 19 August
2009 (the “Confirmation Order”). At issue in this case are two sections
of the Confirmation Order and the Plan (together, the “Consolidation
Provisions”): Paragraph 3 of the Confirmation Order, which reflects
Article IV of the Plan, and Paragraph 15 of the Confirmation Order,
which reflects Article X of the Plan.

Paragraph 3 of the Confirmation Order approves the consolidation
contemplated in Article IV of the Plan. Paragraph 3 provides in perti-
nent part:

3. Consolidation of the Debtors.

(a) As no objections to such consolidation have been filed
or served by any party, pursuant to Article IV of the Plan
the consolidation of the consolidated Debtors solely for
the purpose of implementing the Plan, including for pur-
poses of voting, confirmation and distributions to be made
under the Plan is hereby approved. Solely for purposes of
implementing the Plan, including without limitation the
making of Distributions thereunder, and for no other pur-
poses . .. and (vi) all guarantees of the Debtors of the obli-
gations of any other Debtors shall be deemed eliminated
so that any Claim against any Debtor and any guarantee
thereof executed by any other Debtor and any joint or
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several liability of any of the Debtors shall be deemed to
be one obligation of the consolidated Debtors.

(b) Such consolidation (other than for the purpose of
implementing the Plan) shall not affect . . . (ii) guaran-
tees that are required to be maintained post-Effective
Date (a) in connection with executory contracts or unex-
pired leases that were entered into during the Chapter 11
Cases or that have been, or will hereunder be, assumed].]

Article IV of the Plan provides in pertinent part:

Solely in connection with Distributions to be made to the
holders of Allowed Claims, the Plan is predicated upon,
and it is a condition precedent to confirmation of the
Plan, that the Court provide in the Confirmation Order
for the consolidation of the Debtors’ Estates into a single
Estate for purposes of this Plan and the Distributions
hereunder. . . .

Pursuant to the Confirmation Order. .. (ii) the obligations
of each Debtor will be deemed to be the obligation of
the consolidated Debtors solely for purposes of this Plan
and Distributions hereunder . . . , and (vi) all guarantees
of the Debtors of the obligations of any other Debtors
shall be deemed eliminated so that any Claim against
any Debtor and any guarantee thereof executed by any
other Debtor and any joint or several liability of any of
the Debtors shall be deemed to be one obligation of the
consolidated Debtors.

Notwithstanding the foregoing, such consolidation shall
not affect . . . (ii) guarantees that are required to be main-
tained post-Effective Date (a) in connection with execu-
tory contracts or unexpired leases that were entered into
during the Chapter 11 Cases or that have been, or will
hereunder be, assumed].]

Paragraph 15 of the Confirmation Order approves the provisions
contained in Article X of the Plan, which addresses the assumption and
rejection of executory contracts and unexpired leases. Paragraph 15
provides in pertinent part:

15. Executory Contracts and Unexpired Leases.

(a) The executory contract and unexpired lease provisions
of Article X of the Plan are specifically approved in all
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respects, are incorporated herein in their entirety and are
so ordered. The Debtors are authorized to assume, assign
and/or reject executory contracts or unexpired leases in
accordance with Article X of the Plan. In the event of an
inconsistency between the Plan and any executory con-
tract or unexpired lease assumed under the Plan, the pro-
visions of the Plan shall govern.

(b) Pursuant to Article X of the Plan, the Debtors shall be
deemed to assume each executory contract and unexpired
lease that (i) was not previously assumed, assumed and
assigned or rejected by an order of the Court, (ii) was not
rejected pursuant to Exhibit A of the Plan, (iii) did not ter-
minate or expire pursuant to its own terms.]

Article X of the Plan provides in pertinent part:

To the extent not (i) assumed in the Chapter 11 Cases
prior to the Confirmation Date, (ii) rejected in the Chapter
11 Cases prior to the Confirmation Date, or (iii) specifi-
cally rejected pursuant to this Plan, each executory con-
tract and unexpired lease that exists between Debtor and
any Person is specifically assumed by the Debtor that is a
party to such executory contract or unexpired lease as of,
and subject to the occurrence of, the Effective Date pursu-
ant to the Plan.

As previously noted, the Bally Companies specifically assumed the
Lease before us pursuant to section 365 of the Bankruptcy Code.

D. The Estoppel Certificate

On 29 September 2009, Bally of the Southeast merged into Bally
Total Fitness of the Mid-Atlantic, Inc. (“Bally of the Mid-Atlantic”), as
tenant under the Lease. In March 2011, Plaintiff purchased the property
from Tisano Realty, Inc., becoming the successor-in-interest to the origi-
nal and subsequent landlords with respect to the Lease.

Before the purchase, Ronald Siegel, an officer of Bally of the Mid-
Atlantic, executed an estoppel certificate at Plaintiff’s request. Siegel
certified the Lease was “in full force and effect” and “guaranteed by Bally
Total Fitness Holding Corporation, a Delaware corporation, Guaranty
dated February 14, 2000.” By its terms, Siegel also acknowledged that
the estoppel certificate was made “as an inducement to the Buyer to
accept assignment of the Lease from the Landlord and with full knowl-
edge that the Buyer is relying upon the truth thereof.”
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Siegel returned the signed estoppel certificate to Plaintiff with
marked revisions and deletions to several provisions in the document.
The last page of the certificate contained the following annotation:

This Estoppel Letter is being delivered to you on the
express condition that the undersigned shall have no
liability for any matters set forth herein and that the only
use or purpose of this Estoppel Letter will be to prevent
the undersigned from making any statement or claim
contrary to any factual matters set forth herein, except to
the extent any such contrary matter is otherwise known
to you prior to the time of delivery of this Estoppel Letter.
... (emphasis supplied).

While Siegel was also an officer of Bally Holding, no changes were made
to the Guaranty provision in the certificate.

E. Superior Court Proceedings

On 9 May 2014, Plaintiff filed a complaint and alleged Bally of the
Mid-Atlantic had breached the Lease, and Bally Holding had breached
the Guaranty, by failing to timely pay monthly rent installments and
other past due charges. Plaintiff restated its breach of contract claim
against Defendants in its first amended complaint and alleged alterna-
tive claims for common law fraud, fraud in the inducement, negligent
misrepresentation, and unfair and deceptive trade practices.

Plaintiff moved for summary judgment against Defendants on its
breach of contract claim. Bally of the Mid-Atlantic opposed Plaintiff’s
motion and argued its affirmative defenses raised genuine issues of
material fact for trial. Bally Holding also opposed Plaintiff’s motion and
moved for summary judgment on the grounds that its liability on the
Guaranty, if any, was discharged in bankruptcy.

By order entered 29 April 2015, the trial court granted partial sum-
mary judgment in favor of Plaintiff, concluding that Bally of the Mid-
Atlantic had breached the terms of the Lease. The court reserved for
trial the issue of what damages, if any, Plaintiff was entitled to recover
from Bally of the Mid-Atlantic. The court allowed the parties to submit
additional briefs prior to ruling on whether Bally Holding was liable on
the Guaranty.

By order entered 9 March 2016, the court granted summary judg-
ment in favor of Bally Holding on Plaintiff’s breach of contract claim. The
court characterized the Lease and Guaranty as separate agreements, and
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concluded the Lease had been assumed in the 2008-2009 Bankruptcy, but
the Guaranty had been discharged by the terms of the Plan, as follows:

2. Section 365 of the Bankruptcy Code allows a Debtor
to assume or reject executory contracts and leases within
certain time constraints and under certain conditions.
As noted by the Plaintiff, Bankruptcy Courts have ruled
that assumption of a lease or contract generally requires
assumption of the contract in its entirety, with both the
burdens and the benefits. . . .

3. On the other hand, a guaranty is not usually viewed as
an executory contract that can be assumed or rejected by
a Bankruptcy debtor. . . .

5. Ultimately, in determining dischargeability of a debt,
the court must first and foremost look to the provisions
of the Debtor’s confirmed Plan. In this instance, the Plan
specifically provided that all Guaranties of the Debtor of
the obligation of any other Debtor shall be deemed elim-
inated except to the extent that they are required to be
maintained. There was no indication that this Guaranty
was “required to be maintained.”

6. Pursuant to Section 1141 of the Bankruptcy Code, the
confirmation of a Chapter 11 Plan discharges the Debtor
from any debt arising before the date of confirmation
except as otherwise provided in the Plan or in the order
confirming the Plan.

7. Pursuant to Section 524 of the Bankruptcy Code, a dis-
charge operates as an injunction against any action to col-
lect any discharged debt from the Debtor.

8. In this case, the confirmation of the Debtor’s Plan and
closing of the case operated to create such discharge
and injunction unless there was some contrary provision
in the Plan.

10. In light of the foregoing principles of law, this court
concludes that, pursuant to provisions of the confirmed
2009 Chapter 11 Plan, the Guaranty of this lease by Bally
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Holding[] was discharged by the Confirmation of the 2009
Chapter 11 Plan and the closing of the Bankruptcy case.

11. Holding is not equitably estopped under North
Carolina law from asserting that the indebtedness under
the Guaranty was discharged by the confirmation of the
2009 Chapter 11 Plan.

The trial court certified the interlocutory order for immediate appeal
pursuant to Rule 54(b) of the North Carolina Rules of Civil Procedure.
Plaintiff timely appealed.

II. Jurisdiction

[1] This Court has jurisdiction over Plaintiff’s appeal from the order
granting summary judgment in favor of Bally Holding. When an action
involves multiple parties or presents more than one claim for relief, the
trial court “may enter a final judgment as to one or more but fewer than
all of the claims or parties only if there is no just reason for delay and
it is so determined in the judgment.” N.C. Gen. Stat. § 1A-1, Rule 54(b)
(2015); see DKH Corp. v. Rankin-Patterson Oil Co., 348 N.C. 583, 585,
500 S.E.2d 666, 667-68 (1998).

Such judgment is subject to immediate appellate review even
though it may not “determine the entire controversy.” Veazey v. City
of Durham, 231 N.C. 357, 362, 57 S.E.2d 377, 381 (1950); see N.C. Gen.
Stat. § 1A-1, Rule 54(b). If the trial court certifies an order for immediate
appeal pursuant to Rule 54(b), “appellate review is mandatory.” Sharpe
v. Worland, 351 N.C. 159, 162, 522 S.E.2d 577, 579 (1999) (citation omit-
ted). The court “may not, by certification, render its decree immediately
appealable if it is not a final judgment.” Id. (brackets, citations, and
internal quotation marks omitted).

The trial court granted summary judgment for Bally Holding as to
all claims raised against it in Plaintiff’s original complaint and all claims
in the first cause of action in Plaintiff’s first amended complaint—
i.e., Plaintiff’s breach of contract claim. The court made no ruling on
Plaintiff’s alternative causes of action for common law fraud, fraud in
the inducement, negligent misrepresentation, and unfair and decep-
tive trade practices. The order is final regarding one, but fewer than all
claims raised by Plaintiff against Bally Holding. The trial court properly
certified the order for immediate appellate review under Rule 54(b). We
address Plaintiff’s appeal on the merits.
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III. Issues

[2] Plaintiff argues the trial court erred in granting summary judgment
for Bally Holding because (1) the Lease and Guaranty are a single agree-
ment, which was assumed in the 2008-2009 Bankruptcy; (2) even if the
Lease and Guaranty are separate agreements, the Guaranty was not
and could not have been discharged by the terms of the Consolidation
Provisions; and (3) equitable estoppel bars Bally Holding’s assertion that
the Guaranty was discharged in the 2008-2009 Bankruptcy.

In the alternative, Plaintiff argues genuine issues of material fact exist,
which made entry of summary judgment for Bally Holding inappropriate.

IV. Standard of Review

Summary judgment is appropriate “if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material
fact and that any party is entitled to a judgment as a matter of law.” N.C.
Gen. Stat. § 1A-1, Rule 56(c) (2015).

“[A]n issue is material if the facts alleged would constitute a legal
defense, or would affect the result of the action, or if its resolution would
prevent the party against whom it is resolved from prevailing in the
action.” Merritt, Flebotte, Wilson, Webb & Caruso, PLLC v. Hemmings,
196 N.C. App. 600, 604, 676 S.E.2d 79, 83 (2009) (citations and internal
quotation marks omitted). A trial court’s order granting summary judg-
ment is reviewed de novo. In re Will of Jones, 362 N.C. 569, 573, 669
S.E.2d 572, 576 (2008).

V. Lease and Guaranty are Separate Contracts

North Carolina contract law controls the interpretation of the Lease
and Guaranty, as required by the choice of law provision contained therein.

This Court has held that a guaranty is:

“a contract, obligation or liability . . . whereby the promi-
sor, or guarantor, undertakes to answer for the payment
of some debt, or the performance of some duty, in case
of the failure of another person who is himself . . . liable
to such payment or performance.” Trust Co. v. Clifton,
203 N.C. 483, 485, 166 S.E. 334, 335 (1932). The guarantor
“makes his own separate contract, . . . and is not bound to
do what his principal has contracted to do, except in so
far as he has bound himself by his separate contract][.]”
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Hutchins v. Planters National Bank of Richmond, 130 N.C.
285, 286, 41 S.E. 487, 487 (1902).

Tripps Rests. of N.C., Inc. v. Showtime Enters., Inc., 164 N.C. App. 389,
391, 595 S.E.2d 765, 767 (2004).

The strict independence of the two separate contractsis “not affected
by the fact that both contracts are written on the same paper or instru-
ment or are contemporaneously executed.” 38 Am. Jur. 2d Guaranty § 4
(1999); see Tripps Rests. of N.C., 164 NC. App. at 391, 595 S.E.2d at 767
(“[Bloth contracts (between creditor and primary obligor and between
creditor and guaranty) may be contained in the same instrument.” (cit-
ing 38 Am. Jur. 2d Guaranty § 4).

Although the Guaranty in this case was attached to the Lease as an
exhibit, it remains a wholly independent and separate contract under North
Carolina law. See id. Plaintiff’s arguments to the contrary are overruled.

VI. Summary Judgment Analysis

The trial court found the Consolidation Provisions provided “all
Guarantees of the Debtor of the obligation of any other Debtor shall
be deemed eliminated except to the extent that they are required to be
maintained” and that “[t]here was no indication that this Guaranty was
‘required to be maintained.” ” Pursuant to the Consolidation Provisions,
the unexpired Lease at issue in this case was expressly assumed
by the debtor-tenant and approved by the bankruptcy court during the
Chapter 11 re-organization. However, the language of the Consolidation
Provisions and the Second Amendment raises genuine issues of material
fact regarding whether the Guaranty was “required to be maintained” or
was discharged during the 2008-2009 Bankruptcy.

A. The Consolidation Provisions

Under well-established bankruptcy law, a Chapter 11 re-organiza-
tion plan is basically a court-approved contract between the debtor and
its creditors. In re WorldCom, Inc., 352 B.R. 369, 377 (Bankr. S.D.N.Y.
2006). As a binding contract, a confirmed plan “must be interpreted in
accordance with general contract law.” In re Bennett Funding Grp., 220
B.R. 743, 758 (Bankr. N.D.N.Y. 1997); In re WorldCom, 352 B.R. at 377
(“The Court must interpret the provisions of [a Chapter 11 Plan] ... a
task akin to interpreting a binding contract.”).

The Consolidation Provisions are construed under New York con-
tract law, which is similar to North Carolina law on this issue.
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Under New York law, when parties set down their agree-
ment in a clear, complete document, their writing should
as a rule be enforced according to its terms. When the
terms of a written contract are ambiguous, however,
a court may turn to evidence outside the four corners
of the document to ascertain the intent of the parties.
When the language of a contract is ambiguous and there
exists relevant extrinsic evidence of the parties’ actual
intent, summary judgment is precluded. Whether or not
a writing is ambiguous is a question of law to be resolved
by the courts. If a contract is unambiguous on its face, its
proper construction is a question of law.

In re Indesco Int’l, Inc., 451 B.R. 274, 282 (Bankr. S.D.N.Y. 2011) (empha-
sis supplied) (brackets, internal quotation marks, and footnotes omitted).

“Substantive consolidation treats separate legal entities as if they
were merged into a single survivor left with all the cumulative assets and
liabilities (save for inter-entity liabilities, which are erased). The result is
that claims of creditors against separate debtors morph to claims against
the consolidated survivor.” In re Genesis Health Ventures, Inc., 402
F.3d 416, 423 (3d Cir. 2005). Whereas, “[d]eemed consolidation has been
characterized as ‘a pretend consolidation[.]’” 3 Howard J. Steinberg,
Bankruptcy Litigation § 15:52 (2d ed. 2007 & Supp. 2016) (citing In re
Owens Corning, 419 F.3d 195, 216 (3d Cir. 2005)).

In a plan of reorganization, multiple debtors or entities may be
“deemed consolidated” solely “for purposes of valuing and satisfying
creditor claims, voting for or against the [p]lan, and making distribu-
tions for allowed claims[.]” In re Owens Corning, 419 F.3d at 202. A
deemed consolidation streamlines the distribution process, but does not
affect the legal structure of the debtors or the rights of claimholders.
Steinberg, supra, § 15:52; see In re Genesis Health Ventures, 402 F.3d at
423-24. Notably, a deemed consolidation may only be used as a shield,
and not as a sword. In re Owens Corning, 419 F.3d at 216.

Here, Paragraph 3 of the Confirmation Order provides:

(a) As no objections to such consolidation have been
filed or served by any party, pursuant to Article IV of the
Plan the consolidation of the consolidated Debtors solely
Jor the purpose of implementing the Plan, including for
purposes of voting, confirmation and distributions to
be made under the Plan is hereby approved. Solely for
purposes of implementing the Plan, including without
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limitation the making of Distributions thereunder, and
for no other purposes . . . and (vi) all guarantees of
the Debtors of the obligations of any other Debtors
shall be deemed eliminated so that any Claim against
any Debtor and any guarantee thereof executed by any
other Debtor and any joint or several liability of any of
the Debtors shall be deemed to be one obligation of the
consolidated Debtors. (emphasis supplied).

However, the Confirmation Order further provides:

(b) Such consolidation (other than for the purpose of
implementing the Plan) shall not affect . . . (ii) guaran-
tees that are required to be maintained post-Effective
Date (a) in connection with executory contracts or unex-
pired leases that were entered into during the Chapter 11
Cases or that have been, or will hereunder be, assumed].]

William Fanelli, the acting chief financial officer of the debtors and
debtors in possession, submitted a declaration in support of the pro-
posed plan. The declaration stated:

11. ... The Plan explicitly limits the scope and purpose of
such consolidation to implementation of the Plan, provid-
ing that the consolidation sought shall not affect: (7) the
legal and corporate structure of the Reorganized Debtors;
(1) guarantees that are required to be maintained post-
Effective Date[.] (emphasis supplied).

12. The Debtorspropose consolidation of the Consolidated
Debtors solely to facilitate distributions under the Plan.
The Debtors do not seek to improperly enhance or impair
the recoveries of any creditors by way of the consolida-
tion. Indeed, the Debtors are not aware of any creditor
actually affected by the consolidation contemplated under
the Plan.

Since the debtors were consolidated “solely for the purposes of
implementing the Plan,” it appears the Consolidation Provisions con-
template a “deemed consolidation.” Furthermore, the language of the
Consolidation Provisions and the Fanelli Declaration demonstrate not
all guarantees were discharged during the 2008-2009 Bankruptcy.

Under the language of the Consolidation Provisions, a genuine issue
of material fact exists regarding whether the Guaranty was discharged
or whether it was “required to be maintained.” See In re Indesco Intl,
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451 B.R. at 282 (“[W]hen the language of a contract is ambiguous and
there exists relevant extrinsic evidence of the parties’ actual intent, sum-
mary judgment is precluded.”).

B. Second Amendment

Contrary to the trial court’s holding, the Second Amendment to
the Lease raises genuine issues of material fact regarding whether the
Guaranty was “required to be maintained.”

Defendants argue the Second Amendment demonstrates the
Guaranty was not required to be maintained subsequent to the effective
date of the Confirmation Plan. Defendants assert the Second Amendment
was negotiated between Tisano and Bally of the Southeast, and did not
include joinder of Bally Holding as a guarantor. Plaintiff argues under
the language of the Guaranty, the Second Amendment did not relieve the
obligations of Bally Holding as guarantor to the Lease.

The original Guaranty provided:

FOR VALUE RECEIVED, and in consideration for, and
as an inducement to Tower Place Joint Venture, as
Landlord, to enter into a Lease dated as of February 14,
2000 (the “Lease”), for certain premises located within
the property commonly known as Tower Place Festival
Shopping Center . . . , with Bally Total Fitness Corporation,
a Delaware corporation, as Tenant, the wundersigned
guarantees the full performance and observance of all
the covenants, conditions and agreements contained
in the Lease to be performed and observed by Tenant,
Tenant’s successors and assigns . . . .

The undersigned further covenants and agrees that this
Guaranty shall remain and continue in full force and
effect as to any renewal, modification, or extension of
said Lease, provided that notice thereof is duly delivered
to the Guarantor as provided in the Lease. The under-
signed further agrees that its liability under this Guaranty
shall be primary, and that if any right or action shall accrue
to Landlord under the Lease, Landlord may, at Landlord’s
option, proceed against the undersigned without having
commenced an action against or having obtained any
judgment against Tenant. . . .
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No subletting, assignment, or other transfer of the Lease,
or any interest therein, other than as specifically provided
herein or in the Lease, shall operate to extend or dimin-
ish the liability of the Guarantor under this Guaranty.
Whatever reference is made to the liability of Tenant
within the Lease, such reference shall be deemed likewise
to refer to the Guarantor. It is further agreed that all of
the terms and provisions hereof shall inure to the benefit
of the successors and assigns of Landlord, and shall be
binding upon the successors and assigns of the under-
signed. (emphasis supplied).

Based upon this language, renewals, modifications, or extensions
to the Lease would not affect or release the responsibilities of the guar-
antor, unless the guarantor did not receive proper notice. The Second
Amendment further provides that any terms of the Lease not expressly
modified or amended remained unaltered and in full force and effect. At
minimum, this language demonstrates a genuine issue of material fact
exists regarding whether the Guaranty survived the Second Amendment
and, ultimately, whether the Guaranty was “required to be maintained”
or was discharged during the 2008-2009 Bankruptcy.

VII. Conclusion

The Lease and Guaranty constitute two separate and distinct con-
tracts under North Carolina law. See Tripps Rests. of N.C., 164 NC. App.
at 391, 595 S.E.2d at 767. Based upon our standard of review, summary
judgment was inappropriate as genuine issues of material fact exist
regarding whether the Guaranty was “required to be maintained” or was
discharged during the 2008-2009 Bankruptcy.

The trial court erred by granting summary judgment for Bally
Holding. We do not address and express no opinion on damages, includ-
ing attorney fees, or on Plaintiff’s other claims against Defendants.

The trial court’s order granting summary judgment in favor of Bally
Holding is reversed and this cause is remanded for further proceedings.
It is so ordered.

REVERSED AND REMANDED.
Judge DIETZ concurs.

Judge ELMORE dissents with separate opinion.
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ELMORE, Judge, dissenting.

It is a fundamental principle of bankruptcy law that a debtor-in-
possession who assumes an executory contract “assumes the contract
cum onere,” NLRB v. Bildisco & Bildisco, 465 U.S. 513, 531-32, 104
S. Ct. 1188, 1199, 79 L. Ed. 2d 482, 499 (1984) (citation omitted), in its
entirety “without any diminution in its obligations or impairment of the
rights of the lessor in the present or the future,” In re Texaco Inc., 254
B.R. 536, 550 (Bankr. S.D.N.Y. 2000) (footnote omitted). Because the lan-
guage of the Lease and Guaranty reflects a clear intention of the par-
ties to treat the instruments as component parts of a single executory
contract, which had to be assumed in its entirety during the 2008-2009
Bankruptcy, I respectfully dissent.

As the majority properly notes, North Carolina contract law con-
trols the interpretation of the Lease.l Our rules of construction require
“the court to examine the language of the contract itself for indications
of the parties’ intent at the moment of execution.” State v. Philip Morris
USA Inc. (Philip Morris I), 359 N.C. 763, 773, 618 S.E.2d 219, 225 (2005)
(citation omitted). The “intent” of the parties “is derived not from a par-
ticular contractual term but from the contract as a whole.” Id. (citation
omitted). The contract must be considered in its entirety without placing
undue emphasis on “what the separate parts mean.” Jones v. Casstevens,
222 N.C. 411, 413-14, 23 S.E.2d 303, 305 (1942); see also Peirson v. Am.
Hardware Mut. Ins. Co., 249 N.C. 580, 583, 107 S.E.2d 137, 139 (1959)
(“The object of interpretation should not be to find discord in differing
clauses, but to harmonize all clauses if possible.” (citations omitted)).

If the language of the contract is “plain and unambiguous, there
is no room for construction. The contract is to be interpreted as writ-
ten,” Jones, 222 N.C. at 413, 23 S.E.2d at 305 (citations omitted), and
“enforce[d] ... as the parties have made it,” Wachovia Bank & Trust Co.
v. Westchester Fire Ins. Co., 276 N.C. 348, 354, 172 S.E.2d 518, 522 (1970)
(citations omitted). Ambiguity exists “only when, ‘in the opinion of the
court, the language of the [contract] is fairly and reasonably suscepti-
ble to either of the constructions for which the parties contend.’ ” State
v. Philip Morris USA Inc. (Philip Morris II), 363 N.C. 623, 641, 685
S.E.2d 85, 96 (2009) (quoting Wachovia Bank & Trust Co., 276 N.C. at
354, 172 S.E.2d at 522); see also Walton v. City of Raleigh, 342 N.C. 879,

1. The choice-of-law provision in the Lease provides: “This Lease shall be gov-
erned by, and construed in accordance with, the laws of the State in which the Premises
are located.”
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881-82, 467 S.E.2d 410, 412 (1996) (“Parties can differ as to the interpre-
tation of language without its being ambiguous . ...").

To determine the agreement undertaken, “[a]ll contemporaneously
executed written instruments between the parties, relating to the subject
matter of the contract, are to be construed together.” Yates v. Brown,
275 N.C. 634, 640, 170 S.E.2d 477, 482 (1969) (citations omitted); see also
Wiles v. Mullinax, 275 N.C. 473, 480, 168 S.E.2d 366, 371 (1969) (“Two
sheets, attached together as parts of a single communication, must of
course, be construed as one document.” (citations omitted)); Carolina
Place Joint Venture v. Flamers Charburgers, Inc., 145 N.C. App. 696,
699, 551 S.E.2d 569, 571 (2001) (concluding that franchise agreement
and guarantee, which was signed as inducement, “were merged into one
document, the [flranchise [a]greement”). Where a document incorpo-
rates another by reference, the latter is construed as part of the former
“as if it were set out at length therein.” Booker v. Everhart, 294 N.C.
146, 152, 240 S.E.2d 360, 363 (1978) (citation omitted). In other words,
if “several instruments” are “executed contemporaneously” and “pertain
to the same transaction,” they “are to be considered as component parts
of the understanding between the parties” such that “the whole contract
stands or falls together.” Pure Oil Co. of the Carolinas v. Baars, 224
N.C. 612, 615, 31 S.E.2d 854, 856 (1944) (citations omitted).

If the contract is clear and unambiguous, there is no genuine issue
of material fact; rather, construction is a matter of law for the court.
Carolina Place Joint Venture, 145 N.C. App. at 699, 551 S.E.2d at 571
(citation omitted); see also Asheville Mall, Inc. v. FFW. Woolworth Co.,
76 N.C. App. 130, 132, 331 S.E.2d 772, 77374 (1985) (“When the language
of the contract is clear and unambiguous, . . . the court cannot look
beyond the terms of the contract to determine the intentions of the
parties.” (citations omitted)). If the contract is ambiguous, however,
its interpretation “is a matter for the jury.” Dockery v. Quality Plastic
Custom Molding, Inc., 144 N.C. App. 419, 422, 547 S.E.2d 850, 852 (2001);
see also Whirlpool Corp. v. Dailey Constr., Inc., 110 N.C. App. 468, 471,
429 S.E.2d 748, 751 (1993) (“[I]f the terms of the contract are ambiguous
then resort to extrinsic evidence is necessary and the question is one for
the jury.” (citation omitted)).

Applying the foregoing principles, I believe the parties expressed
a clear intent to treat the Lease and Guaranty as a single contract.
Bally Holding executed the Guaranty contemporaneously with, if not
prior to, the Lease as an “inducement” to the lessor. The Guaranty,
attached as Exhibit C to the Lease, is explicitly referenced in the recit-
als: “WHEREAS, the performance of the obligations of Tenant under
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this Lease is to be guaranteed by BALLY TOTAL FITNESS HOLDING
CORPORATION . . . pursuant to a Guaranty in the form of Exhibit C
attached hereto.” The Guaranty, likewise, references the Lease and the
liability of Bally Holding thereunder: “Whatever reference is made to
the liability of Tenant with the Lease, such reference shall be deemed
likewise to refer to the Guarantor.” In addition to the cross-references con-
tained in the documents, the Lease expressly incorporates the Guaranty.
Article 1.1 provides: “[T]he recitals, as well as the exhibits attached to this
Lease, are hereby incorporated into this Lease in their entirety.”

Because the record plainly reveals that the Lease and Guaranty con-
stitute a single contract, ratified by the First and Second Amendments to
Lease, the Guaranty had to be assumed by the terms of the Assumption
Order in the 2008-2009 Bankruptcy. Bally Holding could not sever the
Lease, electing to avoid its obligations on the Guaranty while leaving
the more favorable provisions intact. Such a construction runs counter
to the expressed intent of the parties and impairs the rights of plaintiff to
secure performance of the Lease obligations from Bally Holding. Our
treatment of guaranty agreements should not be so rigid to preclude
parties from drafting toward more suitable arrangements.

Contrary to the trial court’s conclusion, the language assented to by
the parties provides a clear indication that the Guaranty was “required
to be maintained” with the assumption of the Lease. Bally Holding
remains liable on the Guaranty, which was a component part of the Lease
assumed in the 2008-2009 Bankruptcy. I would reverse the trial court’s
order and remand for entry of summary judgment in favor of plaintiff on
its breach of contract claim against Bally Holding raised in the original
complaint and in the first cause of action of the first amended complaint.
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ELIZABETH HOLLAND, PLAINTIFF
V.
DONNIE HARRISON, IN HIS OFFICIAL CAPACITY AS WAKE CoUNTY SHERIFF, OBI UMESI,
IN HIS INDIVIDUAL CAPACITY, TONYA MINGGIA, IN HER INDIVIDUAL CAPACITY, AND
THE OHIO CASUALTY INSURANCE COMPANY, DEFENDANTS

No. COA16-889
Filed 1 August 2017

1. Appeal and Error—interlocutory orders and appeals—sub-
stantial right—possibility of inconsistent verdicts

Plaintiff county jail nurse’s appeal in a wrongful termination
case from an interlocutory order dismissing her First Amendment
claim was entitled to immediate appellate review. A substantial right
was affected where a sufficient overlap existed between the remain-
ing wrongful discharge claim and the First Amendment claim, and
there existed a possibility of inconsistent verdicts absent an imme-
diate appeal.

2. Tort Claims Act—42 U.S.C. § 1983—free speech—failure to
meet burden to show matter of public concern
The trial court did not err in a wrongful termination case by
dismissing plaintiff county jail nurse’s free speech claim under
42 U.S.C. § 1983 alleging that she was fired because she voiced
objections about performing a medical procedure on a patient. Even
viewed in the light most favorable to plaintiff, she failed to meet her
burden of proof showing that the speech was a matter of public con-
cern where she spoke to her supervisors about a particular medi-
cine for a specific patient, she never alleged a systematic problem
with patient care at the workplace, and she never publicly voiced
her concerns outside of the employment setting.

Appeal by plaintiff from order entered 13 May 2016 by Judge Paul C.
Ridgeway in Wake County Superior Court. Heard in the Court of Appeals
9 February 2017.

Hairston Lane, PA, by M. Brad Hill and James E. Hairston Jr., for
plaintiff-appellant.

Office of the Wake County Attorney, by Roger A. Askew and Claire
H. Duff, and Office of the Wake County Sheriff, by Paul G. Gessner,
JSor defendants-appellees.
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DAVIS, Judge.

This case presents the issue of whether a nurse at a county jail has
stated a valid First Amendment claim by alleging that she was fired
because she voiced objections within the workplace to performing a
medical procedure on a patient. Plaintiff Elizabeth Holland appeals from
the trial court’s order dismissing her free speech claim pursuant to Rule
12(b)(6) of the North Carolina Rules of Civil Procedure. Because we
conclude that Holland’s speech did not pertain to a matter of public con-
cern so as to invoke First Amendment protections, we affirm.

Factual and Procedural Background

We have summarized below the allegations in Holland’s complaint,
which we take as true in reviewing the trial court’s Rule 12(b)(6) order.
See Feltman v. City of Wilson, 238 N.C. App. 246, 247, 767 S.E.2d 615,
617 (2014).

In 2006, Holland began working as a nurse in the Wake County
Detention Center. At all relevant times, she was supervised by Nurse
Tonya Minggia and Dr. Obi Umesi.

During the week of 6 May 2013, Holland was asked by a Detention
Center employee to administer an antibiotic — vancomycin — to a
patient through an IV in order to treat the patient’s infection. This drug
was required to be administered twice daily for a period of six weeks.
Based upon her medical experience, Holland believed that vancomycin
could not be safely administered through an IV and instead should be
delivered with the aid of a pump device. Holland felt that administering
the drug through an IV could put the patient’s life at risk, potentially
expose her to a claim of malpractice, and subject her to the loss of her
nursing license.

Holland expressed to Minggia her belief that the Detention Center
lacked the proper equipment to safely administer the medicine. In
response, Minggia informed Holland that the appropriate equipment to
administer the drug would be procured.

As of Friday, 10 May 2013, the pump had not been obtained. Holland
reiterated her belief to Minggia that she could not safely administer
the drug through an IV, but Minggia nevertheless instructed her to do
so. Holland objected that following Minggia’s directive would “jeopar-
dize her career and the life of her patient.” She also informed Minggia
that because of the high patient-to-nurse ratio at the Detention Center,
“administering the medication as requested could endanger the health
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and safety of the other patients that she was to monitor because she
would have to spend the majority of her time administering the medica-
tion and could not monitor the other patients to which she was assigned.”

Holland contacted the physician’s assistant who oversaw the
Detention Center’s medical facility and relayed her concerns about
administering vancomycin through an IV. The physician’s assistant told
Holland that she had communicated with a nurse outside of the facility
who agreed with Holland’s position regarding the proper administration
of the drug. After Holland’s continued refusal to administer vancomy-
cin to the patient through an IV, another nurse at the Detention Center
agreed to do so.

Holland was subsequently notified by the on-duty nurse supervisor
that she was being removed from her normal assignment in the obser-
vation unit of the Detention Center and was instead to report the fol-
lowing Monday for an 11:00 a.m. to 7:00 p.m. shift in the intake unit.
Holland objected to this transfer based upon her belief that it was in
response to her refusal to administer the vancomycin in an unsafe man-
ner. After receiving an email from Minggia confirming the new assign-
ment, Holland sent an email on 11 May to Minggia, Holland’s workers’
compensation case manager, and the human resources department stat-
ing that she would not report to work in the new position until a medical
opinion was provided by her workers’ compensation healthcare pro-
vider that the new position was consistent with work restrictions previ-
ously imposed for Holland after she sustained a work-related injury.

By the end of Sunday, 12 May, Holland had not received any response
to her email. She did not report to work the following day but made mul-
tiple attempts to contact her case manager and the human resources
department of the Sheriff’s Office.! She eventually reached her case
manager, who stated that Holland’s 11 May email had been forwarded
to the workers’ compensation administrator. The case manager agreed
with Holland that she should not accept the intake assignment until a
medical review was completed.

During a telephone call that afternoon, Minggia informed Holland that
she should have reported to work for her new position in the intake unit at
11:00 that morning as directed. When Minggia asked Holland whether she
would report to work the next day at 11:00 a.m., Holland responded that
she would come to work after a 10:00 a.m. workers’ compensation-related

1. The Detention Center is operated by the Wake County Sheriff’s Office.
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appointment but that she did not know when the appointment would end
or whether her restrictions “would preclude her from performing certain
duties under the new assignment.” At that point, Minggia told Holland
she was “no longer an employee of the Sheriff’s [Office]” and was being
“terminated because she did not show up for work [that morning].”

After her appointment the following day, Holland informed the
human resources department that she would, in fact, report to work
in the new position, but she was told to stay home and await further
communications from the Sheriff’s Office. Holland received a letter by
hand-delivery later that day stating that her employment was being ter-
minated effective immediately.

On 21 December 2015, Holland filed the present action in Wake
County Superior Court against Sheriff Donnie Harrison, in his official
capacity; Dr. Umesi, in his individual capacity; Minggia, in her individual
capacity; and the Sheriff’s Office’s insurance carrier, the Ohio Casualty
Insurance Company (collectively “Defendants”). In her complaint,
Holland asserted (1) state law claims for wrongful discharge in violation
of public policy, tortious interference with contract, and violation of her
right to due process under the North Carolina Constitution; and (2) fed-
eral claims pursuant to 42 U.S.C. § 1983 for violation of her free speech
and due process rights under the United States Constitution. In her
complaint, Holland alleged that Minggia and Dr. Umesi had intentionally
misled the Sheriff regarding the circumstances surrounding her failure
to report to work on 13 May 2013 in order to induce him to dismiss
Holland. She asserted that, in actuality, the reasons for their recommen-
dation that Holland be dismissed were her objection to administering
the vancomycin as well as prior disagreements between her and them
about patient care.

On 3 March 2016, Defendants filed a partial motion to dismiss pur-
suant to Rule 12(b)(6) in which they asserted that Holland had failed
to state any valid claims upon which relief could be granted except for
her state law wrongful discharge claim. Following a hearing before the
Honorable Paul C. Ridgeway on 13 May 2016, the trial court issued an
order granting in part and denying in part Defendants’ motion. The court
dismissed Holland’s state and federal constitutional claims but declined
to dismiss her claim for tortious interference with contract.2 Holland
filed a timely notice of appeal as to the portion of the trial court’s order

2. Because Holland’s wrongful discharge claim was not within the scope of
Defendants’ motion to dismiss, that claim also remains pending.
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dismissing her 42 U.S.C. § 1983 claim for violation of her free speech
rights under the First Amendment.3

Analysis
I. Appellate Jurisdiction

[1] Defendants seek the dismissal of Holland’s appeal as interlocutory.
Accordingly, we must determine whether we have appellate jurisdic-
tion to hear this appeal. See Duval v. OM Hospitality, LLC, 186 N.C.
App. 390, 392, 6561 S.E.2d 261, 263 (2007) (“[W]hether an appeal is
interlocutory presents a jurisdictional issuel.]” (citation and quotation
marks omitted)).

“A final judgment is one which disposes of the cause as to all the
parties, leaving nothing to be judicially determined between them in
the trial court.” Id. (citation omitted). Conversely, an order or judg-
ment is interlocutory if it does not settle all of the issues in the case but
rather “directs some further proceeding preliminary to the final decree.”
Heavner v. Heavner, 73 N.C. App. 331, 332, 326 S.E.2d 78, 80, disc.
review denied, 313 N.C. 601, 330 S.E.2d 610 (1985). Therefore, because
the trial court’s order decided some, but not all, of Holland’s claims, this
appeal is interlocutory.

“Generally, there is no right of immediate appeal from interlocutory
orders and judgments.” Paradigm Consultants, Ltd. v. Builders Mut.
Ins. Co., 228 N.C. App. 314, 317, 745 S.E.2d 69, 72 (2013) (citation and
quotation marks omitted). The prohibition against interlocutory appeals
“prevents fragmentary, premature and unnecessary appeals by permit-
ting the trial court to bring the case to final judgment before it is pre-
sented to the appellate courts.” Russell v. State Farm Ins. Co., 136 N.C.
App. 798, 800, 526 S.E.2d 494, 496 (2000) (citation and brackets omitted).

However, there are two avenues by which a party may
immediately appeal an interlocutory order or judgment.
First, if the order or judgment is final as to some but not all
of the claims or parties, and the trial court certifies the case
for appeal pursuant to N.C. Gen. Stat. § 1A-1, Rule 54(b),
an immediate appeal will lie. Second, an appeal is permit-
ted under N.C. Gen. Stat. §§ 1-277(a) and 7A-27(d)(1) if the
trial court’s decision deprives the appellant of a substantial
right which would be lost absent immediate review.

3. Holland has not appealed the remaining aspects of the trial court’s order.



IN THE COURT OF APPEALS 641

HOLLAND v. HARRISON
(254 N.C. App. 636 (2017)]

N.C. Dep’t of Transp. v. Page, 119 N.C. App. 730, 734, 460 S.E.2d 332, 334
(1995) (internal citations omitted).

The trial court’s 13 May 2016 order does not contain a certification
under Rule 54(b). Therefore, Holland’s appeal is proper only if she can
demonstrate a substantial right that would be lost absent an immediate
appeal. See Embler v. Embler, 143 N.C. App. 162, 166, 545 S.E.2d 259, 262
(2001) (“The burden is on the appellant to establish that a substantial
right will be affected unless he is allowed immediate appeal from an
interlocutory order.” (citation omitted)).

Our caselaw makes clear that a substantial right is affected “where
a possibility of inconsistent verdicts exists if the case proceeds to trial.”
Heritage Operating, L.P. v. N.C. Propane Exch., LLC, 219 N.C. App. 623,
627, 727 S.E.2d 311, 314 (2012) (citation and quotation marks omitted).

To demonstrate that a second trial will affect a substantial
right, [the appellant] must show not only that one claim
has been finally determined and others remain which have
not yet been determined, but that (1) the same factual
issues would be present in both trials and (2) the possibil-
ity of inconsistent verdicts on those issues exists.

Id. at 627-28, 727 S.E.2d at 314-15 (citation, quotation marks, and brack-
ets omitted); see also Carcano v. JBSS, LLC, 200 N.C. App. 162, 168, 684
S.E.2d 41, 47 (2009) (“[S]o long as a claim has been finally determined,
delaying the appeal of that final determination will ordinarily affect a
substantial right if there are overlapping factual issues between the
claim determined and any claims which have not yet been determined.”
(citation and quotation marks omitted)). “Issues are the ‘same’ if facts
relevant to their resolution overlap in such a way as to create a risk that
separate litigation of those issues might result in inconsistent verdicts.”
Hamalton v. Mortg. Info. Servs., Inc., 212 N.C. App. 73, 79, 711 S.E.2d
185, 190 (2011).

In the present case, we are satisfied that a sufficient overlap exists
between Holland’s surviving claim for wrongful discharge and her First
Amendment claim that was dismissed by the trial court such that there
exists a possibility of inconsistent verdicts absent immediate appeal of
the trial court’s order. Specifically, Holland’s complaint alleges that she
was discharged because she protested to her supervisors that admin-
istering vancomycin through an IV would be dangerous to her patient
whereas Defendants assert that she was fired for not reporting to work
on 13 May 2013. It is clear that the factual issue regarding the cause of
Holland’s dismissal would arise in both a trial on the wrongful discharge
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claim and a trial on the First Amendment claim given that both claims
hinge upon the actual reason for the termination of her employment.

Our consideration of this interlocutory appeal is consistent with
this Court’s prior caselaw. In Bowling v. Margaret R. Pardee Mem’l
Hosp., 79 N.C. App. 815, 635 S.E.2d 624 (2006), appeal dismissed and
disc. review denied, 361 N.C. 425, 648 S.E.2d 206 (2007), the plaintiff
asserted claims for violation of the North Carolina Disabilities Act and
for wrongful discharge in violation of public policy. At the heart of both
claims was the issue of whether the defendant terminated the plain-
tiff’s employment because of poor performance or because of a health
issue. At the motion to dismiss stage, the trial court dismissed the North
Carolina Disabilities Act claim but allowed the wrongful discharge claim
to go forward, prompting the plaintiff to file an interlocutory appeal.
Id. at 818, 635 S.E.2d at 627. We concluded that the plaintiff’s “North
Carolina Disabilities Act claim and his claim for wrongful discharge in
violation of public policy . . . unquestionably involve the same facts and
circumstances, namely, his termination by [the defendant] Hospital. If
we refuse his appeal, two trials and possibly inconsistent verdicts could
result.” Id.; see also Taylor v. Hospice of Henderson Cnty., Inc., 194
N.C. App. 179, 182, 668 S.E.2d 923, 925 (2008) (applying Bowling in simi-
lar circumstances).

Thus, we are satisfied that we possess jurisdiction to consider the
merits of Holland’s appeal. See Carcano, 200 N.C. App. at 168, 684 S.E.2d
at 47 (“Because there are overlapping factual issues, inconsistent ver-
dicts could result. We hold, thus, that . . . plaintiffs’ appeal is properly
before us.”).

II. Dismissal of First Amendment Claim

[2] As noted above, Holland’s sole argument on appeal is that the trial
court erred in granting Defendants’ motion to dismiss her free speech
claim under 42 U.S.C. § 1983.

The standard of review of an order granting a Rule 12(b)(6)
motion is whether the complaint states a claim for which
relief can be granted under some legal theory when the
complaint is liberally construed and all the allegations
included therein are taken as true. On appeal, we review
the pleadings de novo to determine their legal sufficiency
and to determine whether the trial court’s ruling on the
motion to dismiss was correct.

Feltman, 238 N.C. App. at 251, 767 S.E.2d at 619 (citation omitted).



IN THE COURT OF APPEALS 643

HOLLAND v. HARRISON
(254 N.C. App. 636 (2017)]

“Dismissal is proper when one of the following three conditions
is satisfied: (1) the complaint on its face reveals that no law supports
the plaintiff’s claim; (2) the complaint on its face reveals the absence
of facts sufficient to make a good claim; or (3) the complaint discloses
some fact that necessarily defeats the plaintiff’s claim.” Podrebarac
v. Horack, Talley, Pharr, & Lowndes, PA., 231 N.C. App. 70, 74, 752
S.E.2d 661, 663 (2013) (citation omitted).

Section 1983 provides a private right of action against anyone who,
acting under color of state law, causes the “deprivation of any rights,
privileges, or immunities secured by the Constitution . . . .” 42 U.S.C.
§ 1983. In order to state a § 1983 claim alleging a wrongful discharge or
demotion in violation of the First Amendment, a public employee must
allege facts showing that (1) “the speech complained of qualified as pro-
tected speech or activity”; and (2) “such protected speech or activity
was the ‘motivating’ or ‘but for’ cause for his discharge or demotion.”
McLaughlin v. Bailey, 240 N.C. App. 159, 172, 771 S.E.2d 570, 580 (2015)
(citation and quotation marks omitted), aff’d per curiam, 368 N.C. 618,
781 S.E.2d 23 (2016).

In order to establish that the employee engaged in protected speech,
she must show that “(i) the speech pertained to a matter of public con-
cern and (ii) the public concern outweighed the governmental interest
in efficient operations.” Hawkins v. State, 117 N.C. App. 615, 625-26, 453
S.E.2d 233, 239 (1995) (citation and quotation marks omitted). The deter-
mination of whether speech is protected under the First Amendment is a
question of law. Id. at 626, 453 S.E.2d at 239.

Defendants contend that even taking Holland’s factual allegations
as true, she has failed to establish that her speech related to a matter of
public concern. A “matter of public concern” is one that “relates to any
matter of political, social, or other concern to the community.” Id. (cita-
tion and quotation marks omitted). “The reviewing court must exam-
ine the employee’s speech in light of the content, form, and context
of a given statement, as revealed by the whole record][,] to determine
whether it is a matter of public concern.” Howell v. Town of Carolina
Beach, 106 N.C. App. 410, 419, 417 S.E.2d 277, 283 (1992) (citation, quo-
tation marks, and alterations omitted).

The test is whether the employee was speaking as a citi-
zen about matters of public concern, or as an employee
on matters of personal interest. Moreover, complaints
about conditions of employment or internal office affairs
generally concern an employee’s self-interest rather than
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public concern, even though a governmental office may
be involved].]

FEvans v. Cowan, 132 N.C. App. 1,9, 510 S.E.2d 170, 175-76 (1999) (inter-
nal citation omitted).

As a general proposition, courts are more likely to conclude that
speech involves a matter of public concern when the speech is directed
at an audience wider than one’s immediate supervisors. See, e.g.,
Durham v. Jones, 737 F.3d 291, 300 (4th Cir. 2013) (noting that plaintiff
“did not keep the written materials internal, but instead sent them to a
broad audience” including public officials and media outlets); Clairmont
v. Sound Mental Health, 632 F.3d 1091, 1104 (9th Cir. 2011) (“Although
not dispositive, a small or limited audience weighs against a claim of
protected speech.” (citation, quotation marks, and brackets omitted)).

FEvans is instructive on this point. In Evans, the plaintiff was hired
by the University of North Carolina at Chapel Hill's Student Health
Services (“SHS”) to help run the AfterHours Program (“AfterHours”),
which provided health services to students outside of normal business
hours. Fvans, 132 N.C. App. at 2, 510 S.E.2d at 171-72. During several
internal task force meetings related to the operation of AfterHours, the
plaintiff made numerous suggestions for improvements to the program,
including the cost-saving measure of hiring full-time nurse practitioners
(rather than contracting with outside physicians) and the development
of a comprehensive alcohol policy that would address students’ alcohol-
related health problems. Id. at 2-3, 510 S.E.2d at 172. She also expressed
concern over the fact that a particular SHS volunteer consultant “was a
non-employee acting in a medical capacity at a state institution.” Id. at 3,
510 S.E.2d at 172. In addition, she voiced her disapproval of SHS’s plan
to allow physicians who were part of a fellowship program to supervise
nurse practitioners, a policy she felt violated a state regulation govern-
ing the supervision of nurse practitioners. Id. She was subsequently dis-
charged from her employment with SHS. Id. at 4, 510 S.E.2d at 173.

The plaintiff filed a lawsuit in which she alleged that SHS had retali-
ated against her in violation of her free speech rights, and the claim was
dismissed by the trial court. Id. at 5, 510 S.E.2d at 173. On appeal, we
affirmed the trial court’s dismissal of the claim because the plaintiff’s
statements “related to internal policies and office administration of SHS
and did not rise to the level of public concern.” Id. at 10, 510 S.E.2d
at 176. Notably, we observed that “no evidence in the record indicates
plaintiff ever voiced her concerns publicly outside the employment set-
ting, which would tend to indicate a public concern.” Id.
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FEvans underscores the relevance to this inquiry of the context
and form of the speech at issue. The content of the communications
made by the plaintiff in EFvans arguably touched upon matters of pub-
lic concern — 1.e., the cost-effectiveness of a healthcare program at a
publicly-funded university, the program’s ability to help students deal
with alcohol problems, and the program’s compliance with regulations
concerning the oversight of nurses. However, the internal nature of her
complaints militated against a conclusion that they involved matters of
public concern such that free speech protections would attach.

Conversely, Lenzer v. Flaherty, 106 N.C. App. 496, 418 S.E.2d 276,
disc. review denied, 332 N.C. 345, 421 S.E.2d 348 (1992), provides an
example of a case in which we held that a public employee’s speech
dealt with a matter of public concern where the employee raised the
issue of wrongdoing in her workplace to parties outside of her direct
employment setting. In that case, the plaintiff — a physician’s assis-
tant employed by the State’s Alcohol Rehabilitation Center (“ARC”) —
complained to the State Bureau of Investigation (“SBI”) and the State
Department of Human Resources (“DHR”) that ARC was not adequately
investigating instances of suspected sexual abuse of patients by ARC
personnel. Id. at 501, 418 S.E.2d at 279. After the plaintiff was dismissed
from her employment, she filed a lawsuit alleging that her free speech
rights had been violated because she was discharged in retaliation for
having reported ARC’s mishandling of suspected patient abuse to the
SBI and the DHR. The trial court granted the defendants’ motion for
summary judgment and dismissed this claim. Id. at 505, 418 S.E.2d
at 281.

In reversing the trial court’s dismissal of the plaintiff’s free speech
claim, we rejected the notion that the “plaintiff was speaking out for
personal reasons unrelated to a matter of public concern when she ques-
tioned the vigor of investigations into possible mistreatment of patients
at the ARC.” Id. at 507, 418 S.E.2d at 283. We noted that “the ARC admin-
istration, knowing of an incident of sexual misconduct . . . , sought to
keep that information from going beyond the ARC.” Id. Thus, the fact
that the plaintiff raised concerns outside of ARC about its handling of
instances of sexual abuse (particularly in the face of ARC'’s attempt to
keep such information from being made public) was relevant to our con-
clusion that her speech addressed a matter of public concern. Id. at 508,
418 S.E.2d at 283.

Warren v. New Hanover County Board of Education, 104 N.C.
App. 522, 410 S.E.2d 232 (1991), provides another example of the sig-
nificance of the context in which the speech at issue is conveyed to
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others. In Warren, the plaintiff was a public school teacher who also
served as the president of the New Hanover County affiliate of the North
Carolina Association of Educators (“NCAE”). The plaintiff had histori-
cally received “very positive evaluations of his teaching performance”
and had twice been selected as “Teacher of the Year.” Id. at 524, 410
S.E.2d at 233. However, after publicizing the results of an NCAE survey
that showed New Hanover County’s public school teachers to be dissat-
isfied with a merit pay pilot program, the plaintiff received unfavorable
performance evaluations and was denied a promotion. He sued the New
Hanover County Board of Education, alleging that it had denied him the
promotion in retaliation for his protected speech. Id.

In concluding that the plaintiff’s speech involved a matter of public
concern, we highlighted the fact that the plaintiff had “addressed the
Board about the survey results at a public school board meeting.” Id.
at 526, 410 S.E.2d at 234. Thus, the plaintiff’s act of publicly commu-
nicating the results of the teacher pay survey to the body tasked with
overseeing school policy supported our determination that his speech
pertained to a matter of public concern.

Guided by the cases discussed above, we conclude that in the pres-
ent case the trial court did not err in dismissing Holland’s § 1983 claim.
Holland voiced within the workplace a disagreement with her super-
visors regarding the appropriate method for administering a particular
medicine to a specific patient. She has not pled facts alleging a systemic
problem with patient care at the Detention Center or asserting that she
“ever voiced her concerns publicly outside the employment setting,
which would tend to indicate a public concern.” Evans, 132 N.C. App. at
10, 510 S.E.2d at 176. Rather, the speech at issue here involved an inter-
nal dispute as to the proper way for Holland to perform her job duties
that were largely focused on the treatment of a single patient.

Nothing in our holding, however, should be construed as diminishing
the importance of patient safety in public medical facilities. In appropri-
ate circumstances, a public employee’s speech about the mistreatment
of such patients could certainly rise to the level of public concern so as
to invoke the First Amendment. However, even taking Holland’s allega-
tions in the light most favorable to her, we are unable to conclude that
her speech under the specific circumstances alleged in her complaint
involved a matter of public concern.

Accordingly, Holland has failed to state a free speech claim under
42 U.S.C. § 1983. Therefore, the trial court’s dismissal of this claim
was proper.



IN THE COURT OF APPEALS 647

IN RE C.M.P.
[254 N.C. App. 647 (2017)]

Conclusion

For the reasons stated above, we affirm the trial court’s 13 May
2016 order.

AFFIRMED.
Chief Judge McGEE and Judge MURPHY concur.

IN THE MATTER OF C.M.P,, C.Q.M.P, J.A.C.

No. COA16-1230
Filed 1 August 2017

1. Termination of Parental Rights—motion for continuance—
unexplained absence of parent at hearing—mno showing of
actual prejudice

The trial court did not abuse its discretion in a termination of
parental rights case by denying respondent mother’s motion for
a continuance based on her unexplained absence at the termina-
tion hearing. Respondent failed to preserve the issue of whether
the denial of the motion violated her due process right to effective
assistance of counsel by failing to raise it at trial. Further, there was
no showing of actual prejudice where respondent’s counsel, who
represented her for three years in this matter, fully participated in
the hearing and did not indicate she needed more time to prepare.

2. Termination of Parental Rights—grounds—neglect—domes-
tic violence—unstable housing and employment—improper
supervision

The trial court did not err in a termination of parental rights case
by concluding grounds existed to terminate respondent mother’s
parental rights based on neglect under N.C.G.S. § 7B-1111(a)(1) for
domestic violence issues, unstable housing and employment, and
improper supervision. The trial court’s findings supported the con-
clusion that there was a high probability of the repetition of neglect
if the children were returned to respondent’s care. Since one ground
existed to terminate respondent’s parental rights, other grounds did
not need to be addressed.

Judge MURPHY concurring in a separate opinion.
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Appeal by respondent-mother from order entered 7 September 2016
by Judge David H. Strickland in Mecklenburg County District Court.
Heard in the Court of Appeals 11 July 2017.

Senior Associate Attorney Keith S. Smith, for petitioner-appellee
Mecklenburg County Department of Social Services, Youth and
Family Services.

Admainistrative Office of the Courts, by GAL Appellate Counsel
Matthew D. Wunsche, for guardian ad litem.

J. Thomas Diepenbrock for respondent-appellant mother.

BRYANT, Judge.

Where the trial court did not err in denying respondent’s motion for
a continuance or in concluding grounds existed to terminate respon-
dent’s parental rights, we affirm.

Respondent is the mother of C.M.P. (“Charlene”), C.Q.M.P.
(“Charles”), and J.A.C. (“Jackson”),! and Mr. P. is the father of Charlene
and Charles. Respondent and Mr. P have a history with the Mecklenburg
County Department of Social Services, Youth and Family Services
(“YFS”) dating back to 2011 due to issues of domestic violence and
inappropriate discipline. YF'S most recently became involved with the
family on 13 March 2013, when it received a referral alleging that a
domestic violence incident occurred between respondent and Mr. P,
wherein respondent’s C-section stitches were torn during the incident.
Mr. P. was charged with assault on a female. After the incident, respon-
dent and the children briefly stayed with the maternal grandmother
before moving into the paternal grandmother’s home with Mr. P. and
Mr. P’s seventeen-year-old sister.

On 17 June 2013, YFS received a referral alleging suspected sexual
abuse of then three-month-old Charlene. A medical examination revealed
that the child’s genital and rectal area had been subjected to trauma
and that her hymen was not intact, but the source of the injuries could not
be determined. At the time of the injury, two male cousins aged thirteen
and fourteen years old were visiting at the home and had unsupervised
contact with Charlene. However, no one on the paternal side of the family
believed the cousins could have been the source of the injuries.

1. Pseudonyms are used to protect the juveniles’ privacy and for ease of reading.
N.C. R. App. P. 3.1(b) (2017).
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Respondent entered into a safety plan in which she agreed to return
to the home of the maternal grandmother and also agreed there would
be constant “eye/sight” supervision of the children at all times by the
maternal grandmother. Because there was also a history of domestic
violence between the maternal grandmother and respondent, they also
agreed not to engage in any violence in the presence of the children. YFS
transferred the case to family intervention on 8 July 2013.

On 15 July 2013, YFS received a referral alleging that a domestic
violence incident had occurred between respondent and the maternal
grandmother wherein respondent assaulted the maternal grandmother
by pushing her hand in the grandmother’s face. YFS also received infor-
mation that respondent threw a rock through the grandmother’s storm
door shattering the glass. The children were present during both inci-
dents. Respondent was cited for damage to property and violating a
domestic violence protective order (“DVPO”) the maternal grandmother
had taken out against respondent based on a “history of assaultive
behavior” beginning in 2008. The maternal grandmother stated that she
was overwhelmed by taking care of the children and that she could only
provide care through 16 July 2013.

On 17 July 2013, YF'S filed a juvenile petition alleging that the chil-
dren were abused, neglected, and dependent, and took the children into
nonsecure custody. The children were placed with a maternal cousin on
31 July 2013 and have remained in that placement for the duration of
the case.

A hearing was held on the juvenile petition on 18 September 2013.
Respondent stipulated to the allegations in the petition, and the trial
court entered an order adjudicating the children neglected and depen-
dent as to respondent.? The trial court ordered respondent to comply
with her case plan which required her to participate in a parenting
course and demonstrate the skills learned, obtain and maintain adequate
employment, obtain and maintain safe and stable housing, and complete
a domestic violence assessment at NOVA, a domestic violence educa-
tion and services provider, and follow all recommendations.

Respondent initially engaged in her case plan by completing a parent-
ing class, completing an assessment with NOVA, and obtaining employ-
ment. However, on 28 September 2014, respondent and Mr. P. engaged in

2. Mr. P. had not been served at the time of the hearing and the trial court held adju-
dication as to him in abeyance. Charlene and Charles were adjudicated neglected and
dependent as to Mr. P. on 2 December 2013.
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a domestic violence incident resulting in their arrests. Respondent lost
her job due to her arrest, and she was allowed only supervised visitation
with the children.

A permanency planning review hearing was held on 2 December
2014, and the trial court found that respondent was incarcerated due to
charges of armed robbery and conspiracy to commit armed robbery. She
had been arrested on 29 November 2014 and was still incarcerated at the
time of the 2 December 2014 hearing. The court suspended her visitation
while she was incarcerated.

Another permanency planning review hearing was held on 12 May
2015, and the trial court found that respondent had not visited with the
children since December 2014, despite the fact that suspension of visi-
tation had been lifted upon her release from jail.?> The trial court also
found that respondent was living with the maternal grandmother, and
was employed. The court further found that respondent “ha[d] not yet
shown that she can parent her children” and “was advised that she
[would] need to have perfect compliance during [the] upcoming review
period.” Respondent was awarded two hours of supervised visitation a
week but was ordered to complete two clean drug tests before she could
exercise her visitation. The trial court continued the permanent plan
(first imposed on 30 December 2013) as reunification with respondent.

On 15 April 2015, respondent was arrested again for injury to real
property and injury to personal property. On 15 July 2015, respondent
tested positive for cocaine. A subsequent drug screen on 22 July 2015
came back positive for cocaine and alcohol. Respondent denied using
cocaine. Respondent also had an unauthorized, unsupervised four-day
visit with the children in July 2015. She reentered substance abuse treat-
ment, but had other subsequent drug screens which were positive for
cocaine on 10 and 17 September 2015. She subsequently completed the
substance abuse program in March 2016.

In March 2016, respondent and Mr. P. engaged in another domestic
violence incident, after which they both were charged with assault and
respondent obtained a DVPO against Mr. P. On 24 June 2016, YFS filed
a petition to terminate respondent’s parental rights on the grounds of
neglect, failure to make reasonable progress, failure to pay reasonable

3. The record indicates that respondent was able to have one supervised visit with
the children on Christmas Day at the maternal grandmother’s home upon her release from
jail, but as of the week before the hearing on 12 May 2015, the children had no other visits
with respondent after December 2014.
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cost of care, and dependency. See N.C. Gen. Stat. § 7B-1111(a)(1), (2),
(3), (6) (2015).

After a seventh permanency planning review hearing held 22 July
2016, the trial court found that respondent had been discharged from
NOVA due to excessive absences, had another new job, had a pending
hit and run charge, and had been arrested for assault after the March
2016 domestic violence incident with Mr. P.

The hearing on the petition to terminate respondent’s parental
rights was held on 25 August 2016. At the start of the hearing, respon-
dent’s counsel moved to continue because respondent was not present
and counsel had “expected her to be [t]here.” The trial court denied the
motion and went forward with the hearing. A social worker testified that
respondent had not made sufficient progress on her case plan to show
she would be able to successfully and appropriately parent her children
in that she did not have stable housing, had not completed the NOVA
domestic violence program, and her employment had been inconsistent
over time. The social worker also testified that respondent was inconsis-
tent with her visits with the children and had not seen them in the month
prior to the hearing despite being allowed to have weekly visitation. The
social worker further testified respondent had a history of making prog-
ress on her case plan but then regressing. The trial court entered an
order on 7 September 2016 terminating respondent’s parental rights to
all three children on the grounds of neglect, failure to make reasonable
progress, and dependency. Respondent appeals.

On appeal, respondent contends the trial court erred by (I) sum-
marily denying respondent’s motion to continue, and (II) concluding
grounds existed for terminating respondent’s parental rights.

1

[1] Respondent first argues the trial court erred in summarily denying
her motion to continue based on her unexplained absence at the termi-
nation hearing. Respondent contends the court’s decision deprived her
of her right to effective assistance of counsel. We disagree.

The standard for granting a motion to continue is set out in N.C.
Gen. Stat. § 7B-803, which provides in relevant part as follows:

The court may, for good cause, continue the hearing for
as long as is reasonably required to receive additional evi-
dence, reports, or assessments that the court has requested,
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or other information needed in the best interests of the
juvenile and to allow for a reasonable time for the parties to
conduct expeditious discovery. Otherwise, continuances
shall be granted only in extraordinary circumstances when
necessary for the proper administration of justice or in the
best interests of the juvenile.

N.C. Gen. Stat. § 7B-803 (2015).

“A trial court’s decision regarding a motion to continue is discre-
tionary and will not be disturbed on appeal absent a showing of abuse
of discretion. Continuances are generally disfavored, and the burden of
demonstrating sufficient grounds for continuation is placed upon the
party seeking the continuation.” In re J.B., 172 N.C. App. 1, 10, 616
S.E.2d 264, 270 (2005) (citations omitted). “However, if ‘a motion to con-
tinue is based on a constitutional right, then the motion presents a ques-
tion of law which is fully reviewable on appeal.”” In re D.Q.W., 167 N.C.
App. 38, 40-41, 604 S.E.2d 675, 677 (2004) (quoting State v. Jones, 342
N.C. 523, 530-31, 467 S.E.2d 12, 17 (1996)).

Respondent argues that the trial court’s denial of her motion to con-
tinue implicates her due process right to effective assistance of counsel,
including the right of a client and counsel to have adequate time to pre-
pare a defense, and thus the issue presents a question of law which is
fully reviewable on appeal. Respondent, however, presents this consti-
tutional argument for the first time on appeal.

To determine whether a failure to grant a continuance implicates
constitutional rights, the reasons presented for the requested continu-
ance are of particular importance. Id. at 42, 604 S.E.2d at 677. In the
instant case, respondent’s counsel raised only one ground to support
the motion to continue at the hearing: that respondent was absent from
the hearing. As previously noted, respondent raises for the first time on
appeal the issues of effective assistance of counsel and adequate time to
prepare a defense. “In order to preserve a question for appellate review,
a party must have presented to the trial court a timely request, objection
or motion, stating the specific grounds for the ruling the party desired
the court to make if the specific grounds were not apparent from the
context.” N.C. R. App. P. 10(a)(1) (2017). Therefore, respondent failed
to preserve the issue of whether the denial of the motion violated her
constitutional right to effective assistance of counsel.

Further, this Court has held that a parent’s due process rights are
not violated when parental rights are terminated at a hearing at which
the parent is not present. See In re Murphy, 105 N.C. App. 651, 658, 414
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S.E.2d 396, 400 (1992). Thus, respondent’s motion to continue was not
based on a constitutional right, and we review the trial court’s denial
of the motion for abuse of discretion. See In re D.W., 202 N.C. App.
624, 627, 693 S.E.2d 357, 359 (2010) (reviewing the denial of the absent
respondent mother’s motion to continue based on her right to be present
at the hearing for abuse of discretion).

After denying respondent’s motion to continue, the trial court con-
ducted a full hearing on the petition, heard testimony from several
witnesses, and respondent’s counsel was given full opportunity to cross-
examine each witness. Indeed, respondent’s counsel fully participated
in the hearing by frequently objecting to testimony she deemed inad-
missible, cross-examining witnesses, and presenting a closing argument
on respondent’s behalf. A court reporter also prepared a stenographic
transcript of the hearing.

“When . . . a parent is absent from a termination proceeding and the
trial court preserves the adversarial nature of the proceeding by allow-
ing the parent’s counsel to cross examine witnesses, with the questions
and answers being recorded, the parent must demonstrate some actual
prejudice in order to prevail on appeal.” Murphy, 105 N.C. App. at 658,
414 S.E.2d at 400 (citing In re Barkley, 61 N.C. App. 267, 270, 300 S.E.2d
713, 715-16 (1983)). Respondent argues she was prejudiced by the denial
of the motion because her presence at the hearing was essential for her
attorney to present an adequate defense, and that she was not able to
testify regarding her case plan progress and rebut evidence presented
by YFS.

Here, respondent was served with a summons and a copy of the
petition on 4 July 2016 and does not argue that she lacked notice of the
hearing. Respondent’s attorney informed the court that she had spoken
with respondent by telephone a few days prior to the hearing and that
counsel expected her to be in court that day. Counsel had been repre-
senting respondent in this matter for three years, throughout the entirety
of the case starting in 2013, and at no time did she make the argument
that she needed additional time to prepare for the hearing. Thus, “[w]e
see no possibility that respondent was unfairly surprised or that her abil-
ity to contest the petition to terminate was prejudiced.” In re Mitchell,
148 N.C. App. 483, 487, 559 S.E.2d 237, 240 (citations omitted), rev’d on
other grounds, 356 N.C. 288, 570 S.E.2d 212 (2002). Further, the record
does not disclose any attempt by respondent to contact the court or her
counsel to inform them of any issue preventing her attendance at the
hearing, and she has not provided any reason for her absence. “Courts
cannot permit parties to disregard the prompt administration of judicial
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matters. To hold otherwise would let parties determine for themselves
when they wish to resolve judicial matters.” Id. at 488, 559 S.E.2d at 241.
Therefore, we hold the trial court did not abuse its discretion in denying
respondent’s motion for a continuance.

I

[2] Respondent next argues the trial court erred in concluding that
grounds existed to terminate her parental rights. Specifically, respon-
dent contends the trial court erred when it concluded respondent
neglected the juveniles, willfully left the juveniles in a placement out-
side the home, and is incapable of proper care and supervision of the
juveniles. We disagree.

“The standard of review in termination of parental rights cases is
whether the findings of fact are supported by clear, cogent and convinc-
ing evidence and whether these findings, in turn, support the conclu-
sions of law.” In re Shepard, 162 N.C. App. 215, 221-22, 591 S.E.2d 1,
6 (2004) (quoting In re Clark, 72 N.C. App. 118, 124, 323 S.E.2d 754,
758 (1984)). “If the trial court’s findings of fact ‘are supported by ample,
competent evidence, they are binding on appeal, even though there may
be evidence to the contrary.” ” In re S.C.R., 198 N.C. App. 525, 531, 679
S.E.2d 905, 909 (2009) (quoting In re Williamson, 91 N.C. App. 668, 674,
373 S.E.2d 317, 320 (1988)). Unchallenged findings of fact “are conclu-
sive on appeal and binding on this Court.” Id. at 532, 679 S.E.2d at 909
(citation omitted). We review the trial court’s conclusions of law de
novo. In re S.N., 194 N.C. App. 142, 146, 669 S.E.2d 55, 59 (2008).

Pursuant to N.C. Gen Stat. § 7B-1111(a)(1), “[t]he trial court may
terminate the parental rights to a child upon a finding that the parent has
neglected the child.” In re Humphrey, 156 N.C. App. 533, 540, 577 S.E.2d
421, 427 (2003) (citing N.C.G.S. § 7B-1111(a)(1)). A neglected juvenile
is defined, in relevant part, as “[a] juvenile who does not receive proper
care, supervision, or discipline from the juvenile’s parent, guardian, cus-
todian, or caretaker; . .. or who lives in an environment injurious to the
juvenile’s welfare[.]” N.C. Gen. Stat. § 7B-101(15) (2015).

“A finding of neglect sufficient to terminate parental rights must be
based on evidence showing neglect at the time of the termination pro-
ceeding.” In re Young, 346 N.C. 244, 248, 485 S.E.2d 612, 615 (1997) (cita-
tion omitted). However, when, as here, the children have been removed
from their parent’s custody such that it would be impossible to show
that the children are currently being neglected by their parent, “a prior
adjudication of neglect may be admitted and considered by the trial
court in ruling upon a later petition to terminate parental rights on the
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ground of neglect.” In re Ballard, 311 N.C. 708, 713-14, 319 S.E.2d 227,
231 (1984). If a prior adjudication of neglect is considered, “[t]he trial
court must also consider any evidence of changed conditions in light
of the evidence of prior neglect and the probability of a repetition of
neglect.” Id. at 715, 319 S.E.2d at 232 (citation omitted). Thus, where

there is no evidence of neglect at the time of the termi-
nation proceeding . . . parental rights may nonetheless be
terminated if there is a showing of a past adjudication of
neglect and the trial court finds by clear and convincing
evidence a probability of repetition of neglect if the juve-
nile were returned to [his or] her parents.

In re Reyes, 136 N.C. App. 812, 815, 526 S.E.2d 499, 501 (2000) (citing
Ballard, 311 N.C. at 716, 319 S.E.2d at 232).

That a parent provides love and affection to a child does
not prevent a finding of neglect. Neglect exists where the
parent has failed in the past to meet the child’s physical
and economic needs and it appears that the parent will
not, or cannot, correct those inadequate conditions within
areasonable time.

In re J HK., 215 N.C. App. 364, 369, 715 S.E.2d 563, 567 (2011) (cita-
tions omitted). A parent’s failure to make progress in completing a case
plan is indicative of a likelihood of future neglect. See In re D.M.W., 173
N.C. App. 679, 688-89, 619 S.E.2d 910, 917 (2005) (Hunter, J., dissent-
ing) (“[R]espondent needed to successfully treat her substance abuse
and domestic violence issues, demonstrate appropriate parenting skills,
and maintain a stable, appropriate home. Respondent provided little evi-
dence that she has achieved any of these objectives.”), rev’d for reasons
stated in dissenting opinion, 360 N.C. 583, 635 S.E.2d 50 (2006).

Here, the trial court made the following relevant findings of fact.

6. The issues which caused DSS/YFS to remove these
three juveniles included, among other things, [respon-
dent’s] and [Mr. P’s] domestic violence history; unstable
housing and employment as well as the parents’ inappro-
priate supervision of the juveniles. The family’s CPS[%]
history was also significant. Specifically, there were three
prior referrals with this family. First, on January 18, 2011,
it was alleged that while [respondent] was living with the

4. See infra note b.
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maternal grandmother, some of the children appeared to
have unexplained bruising. Second, on May 9, 2012, it was
alleged that [respondent] and children had unstable hous-
ing, there was domestic violence between [respondent]
and [Mr. P.], and the parenting/supervision of the children
was inappropriate. Third, on March 13, 2013, there was
additional domestic violence between [respondent] and
[Mr. P.] where [respondent] was holding [Charles] at the
time who was also reportedly injured.

7. The Court conducted an adjudicatory hearing on
September 18, 2013, but the adjudication for [Mr. P.] was
held in abeyance until December 2, 2013 because he had
not been served with the underlying juvenile petition and
summons as of the September hearing. The juveniles
were all eventually adjudicated neglected and dependent.
Respondent mother was present at both the September
and December hearings. [Mr. P.] was present during the
December hearing only.

9. As part of her case plan, the respondent mother was
required to complete parenting education, obtain and main-
tain safe and stable housing and employment, and com-
plete domestic violence education (through NOVA). The
expectation with the completion of the classes was that
the lessons would be internalized such that there would
be a behavioral change, and that the completion of classes
was not just a “checklist.”

12. There was a domestic violence incident on September
28, 2014 which resulted in both respondent mother and
[Mr. P.] being arrested.

13. As of the first Permanency Planning Review (PPR)
Hearing on December 2, 2014, [respondent] was incarcer-
ated due to charges of armed robbery and conspiracy to
commit armed robbery. As of this hearing, [respondent]
was working at Time Warner Cable arena (arena), living
with the maternal grandmother and, as noted above, had
completed her parenting classes. . . .
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14. As of the second PPR Hearing on March 24, 2015,
[respondent] was attending NOVA classes and was
employed but no longer at the arena. [Respondent] had iden-
tified a possible residence, but it needed some repair work
before she or the juveniles could live there. [Respondent]
was also addressing her substance abuse problems with
Anuvia and with FIRST Level 2 drug court. . . .

15. As of the third PPR Hearing on May 12, 2015, [respon-
dent] was working at anew job (at Saddle Creek Cleaning),
she was looking for new housing, she was inconsistently
attending NOVA and weekly therapy, and had been unsuc-
cessfully discharged from Anuvia. The Court noted dur-
ing this hearing that [respondent] has not demonstrated
an ability to parent her children and would need to show
perfect compliance during the upcoming review period. . . .

16. As of the fourth PPR Hearing on August 25, 2015,
[respondent] had provided multiple positive drug screens
and had started a new drug treatment program (SACOT—
substance abuse comprehensive outpatient treatment),
she had a new job at a hotel and at Bank of America sta-
dium, she had still not completed NOVA and had a four-day
unauthorized, unsupervised visit with the juveniles. . . .

17. As of the seventh PPR Hearing on July 22, 2016,
[respondent] had been clean and sober for several months
(including the completion of an in-patient substance abuse
program in early 2016 and the submission of multiple
clean drug screens), she had a new job at Mercy Hospital,
but had been discharged from NOVA due to excessive
absences. She has never completed a domestic violence
program. [Respondent] was struggling to pay the NOVA
fees, but [she] had been employed for some time and was
living with maternal grandmother. [Respondent] also has
a pending Hit and Run charge and has been arrested twice
recently for assault. The alleged victim is [Mr. P.] [Mr. P.]
was arrested in June 2016 for assault as well. The respon-
dent mother is the alleged victim of his assault charge. . . .

22. The Court’s frustration with [respondent] is that she
clearly loves her children. The children also love her.

657



658 IN THE COURT OF APPEALS

IN RE C.M.P.
[254 N.C. App. 647 (2017)]

However, [respondent] is inconsistent with her atten-
dance at visitation. Additionally, because of her lack of
case plan progress, she has never been able to put her-
self in a position to consistently have unsupervised visita-
tion. Indeed, [respondent] (three years into this case) still
only has two hours of weekly supervised visitation. When
visits do occur between [respondent] and the juveniles,
they generally go well—she brings snacks, games and
other activities and sometimes clothing. Regarding her
attendance at visitation, between Christmas 2014 and mid-
March 2015, [respondent] did not visit with the children.
Moreover, earlier in 2016, [respondent] attended five con-
secutive visits all of which went well, had visits on June
2 and 23, 2016 and one visit in July, but between that July
2016 visit and this hearing [on 25 August 2016], she missed
four consecutive visits. Additionally, [respondent’s] hous-
ing remains unstable. She was ineligible for the Family
Unification Program (a government-supported housing
assistance program) because of her criminal background.
While [respondent] has consistently had employment
throughout the history of this case, she has failed to main-
tain employment at one location for an extended period of
time. She repeatedly loses her job and has to obtain new
employment. [Respondent’s] absence from this TPR hear-
ing, despite actual notice, is also noteworthy. It is apt to
say that she will take one step forward followed by two
steps back. [Respondent] has still not demonstrated an
ability to care for her children due to issues of domestic
violence, housing, and stability.

(Emphasis added).

Respondent challenges Findings of Fact Nos. 6 and 22 as not being
supported by clear and convincing evidence. First, respondent chal-
lenges the portion of Finding of Fact No. 6 which states that “[t]he issues
which caused DSS/YF'S to remove these three juveniles included, among
other things, [respondent’s] and [Mr. P.’s] domestic violence history;
unstable housing and employment as well as the parents’ inappropriate
supervision of the juveniles.” Respondent contends that this finding is
“misleading” because although there had been domestic violence inci-
dents between respondent and Mr. P, it was other events occurring after
that time which led to YF'S filing the petition, including suspected sexual
abuse of Charlene, incidents of domestic violence between respondent
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and her mother, and the maternal grandmother’s inability to care for
the children after 16 July 2013. Respondent contends that neither YFS’s
petition, nor the adjudication portion of the adjudication and disposi-
tion order, identified housing or employment as reasons leading to the
removal of the children from their parents’ care.

Contrary to respondent’s assertion, domestic violence between
respondent and Mr. P. was a factor for YF'S becoming involved in the
case and for the removal of the children from respondent’s care. The
juvenile petition included an allegation that YFS received a referral
alleging domestic violence between respondent and Mr. P., that respon-
dent was treated at the hospital, and that Mr. P. was charged with assault
on a female. The petition also included respondent’s history with Child
Protective Services (“CPS”)° due to issues of inappropriate discipline
and domestic violence with Mr. P. Respondent stipulated to these find-
ings in the initial adjudication order.

Additionally, the trial court specifically found in the adjudication
and disposition order that the “problems which led to the adjudication
and must be resolved to achieve reunification and/or otherwise con-
clude this case . . . include but are not necessarily limited to housing and
employment stability.” Finally, at the hearing, the social worker testi-
fied regarding respondent’s CPS history and that the issues that needed
to be addressed were domestic violence and unstable housing and
employment. This is clear and convincing evidence to support Finding
of Fact No. 6.

Respondent also challenges the portion of Finding of Fact No. 22
which states that her housing remains unstable. Respondent contends
that she is living with the maternal grandmother and there are no find-
ings that this arrangement was unstable. However, in a prior YF'S report,
incorporated by reference into the 30 December 2013 review order, YF'S
stated that respondent “does not have stable housing and is residing with
her mother.” Respondent was also not allowed to have unsupervised vis-
its at the maternal grandmother’s home due to their history of domes-
tic violence. At the termination hearing, the social worker testified that
respondent had not secured her own housing throughout the case and
continued to reside with the maternal grandmother. Indeed, the social
worker testified that respondent “doesn’t have stable housing.” This is
clear and convincing evidence that respondent had not obtained stable
housing and supports Finding of Fact No. 22.

5. CPS is a division of the Mecklenburg County Department of Social Services
(“DSS”) separate from YFS.
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Finally, respondent challenges the portion of the trial court’s
Conclusion of Law No. 6 that “[t]here is a high probability of the repeti-
tion of neglect and all respondent parents have acted inconsistently with
their protected constitutional rights.” Respondent contends this conclu-
sion is inconsistent with the trial court’s findings throughout the under-
lying case, and it is not supported by the findings in the termination of
parental rights order.

The trial court’s findings support the conclusion that there is a high
probability of the repetition of neglect if the children are returned to
respondent’s care. We first note that the trial court found in Finding of
Fact No. 24 that “[d]ue to . . . [respondent’s] ongoing struggles . . . all
three juveniles remain in foster care and there is a high probability of the
repetition of neglect.” Respondent does not specifically challenge this
finding and it is therefore binding on appeal. See S.C.R., 198 N.C. App. at
531, 679 S.E.2d at 909.

The children were removed from the parents’ care due to issues of
domestic violence, unstable housing and employment, and improper
supervision. During the three years the children have been in custody,
respondent never addressed the domestic violence issues by complet-
ing an assessment at NOVA. Indeed, shortly before YF'S filed the petition
to terminate her parental rights, respondent was involved in another
domestic violence incident with Mr. P. and was arrested on assault
charges related to that incident.

Although respondent was employed during a majority of the time the
children were in custody, her employment was unstable as she failed to
maintain employment at any one job for an extended period of time. The
findings show that respondent had at least six different jobs during the
three year period, and had a history of losing her job and obtaining new
employment. Respondent also continued to live with her mother, the
maternal grandmother, and never obtained independent housing. Thus,
the trial court’s findings show that respondent had not addressed the
issues which led to the children being adjudicated neglected, and those
findings support the court’s conclusion that there is a high probability
of repetition of neglect if the children are returned to respondent’s care.

Respondent also challenges the portion of the trial court’s Conclusion
of Law No. 6 stating that the parents acted inconsistently with their con-
stitutionally protected rights. However, this conclusion is not necessary
to terminate parental rights based on neglect. See N.C.G.S. § 7B-1111(a)(1);
N.C.G.S. § 7B-101(15). Having determined that the trial court’s termina-
tion of respondent’s parental rights based on neglect is fully supported
by the record, we need not review additional grounds for termination.
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See Humphrey, 156 N.C. App. at 540, 577 S.E.2d at 426 (“A finding of any
one of the enumerated grounds for termination of parental rights under
N.C.G.S. 7B-1111 is sufficient to support a termination.” (citation omit-
ted)). Accordingly, the order of the trial court is

AFFIRMED.
Judges HUNTER, JR. concurs.

Judge MURPHY concurs in a separate opinion.
MURPHY, Judge, concurring.

The Majority found no error in the trial court’s conclusion that it

had a ground to terminate Respondent’s parental rights pursuant to
N.C.G.S. § 7B-1111(a)(1) (2015). I concur. I write separately to empha-
size that I concur only because Finding of Fact 24 was unchallenged by
Respondent and, thus, is binding on our Court. See In e S.C.R., 198 N.C.
App. 525, 532, 679 S.E.2d 905, 909 (2009) (explaining that unchallenged
findings of fact are binding on appeal).

IN RE FORECLOSURE OF REAL PROPERTY UNDER DEED OF TRUST FROM MELVIN R. CLAYTON AND
JACKIE B. CLAYTON, IN THE ORIGINAL AMOUNT OF $165,000.00 AND DATED JUNE 13, 2008 AND
RECORDED ON JUNE 18, 2008 v Book 2083 ar Pace 506, HENDERSON COUNTY REGISTRY
TRUSTEE SERVICES OF CAROLINA, LLC, SuBSTITUTE TRUSTEE

No. COA16-960
Filed 1 August 2017

Mortgages and Deeds of Trust—promissory note—reverse
mortgage—power-of-sale foreclosure proceedings—relaxed
evidentiary rules

The trial court did not err by authorizing petitioner bank to fore-
close under a power-of-sale provision contained within a deed of
trust even though the bank never formally proffered a deed of trust
and note into evidence. The relaxed evidentiary rules for power-of-
sale foreclosure proceedings permitted the trial court to accept the
bank’s binder of documents, which included the deed of trust and
note, as competent evidence to consider whether the bank satisfied
its burden of proof pursuant to N.C.G.S. § 45-21.16.
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2. Mortgages and Deeds of Trust—deed of trust—nonjudicial
foreclosure power of sale—surviving borrower—acceleration
provision—reverse mortgage

The trial court did not err by authorizing a nonjudicial foreclo-
sure under power of sale even though respondent widower spouse
alleged that petitioner bank failed to prove it had a right to fore-
close under a deed of trust as required by N.C.G.S. § 45-21.16(d)(iii).
Respondent was not a “surviving borrower” as contemplated by
the acceleration provision in a reverse mortgage agreement despite
signing the deed of trust as a borrower. The “borrower” was the obli-
gor of the note and loan agreement, which decedent spouse signed
alone, and respondent was also statutorily ineligible to qualify as a
reverse-mortgage borrower based on her age.

Appeal by respondent from order entered 17 March 2016 by Judge
William H. Coward in Henderson County Superior Court. Heard in the
Court of Appeals 5 April 2017.

Womble Carlyle Sandridge & Rice, LLP, by B. Chad Ewing, for
petitioner-appellee.

Pisgah Legal Services, by William J. Whalen, and Adams, Hendon,
Carson, Crow & Saenger, PA., by Maithew S. Roberson, for
respondent-appellant.

ELMORE, Judge.

Ms. Jackie B. Clayton (respondent), a widowed spouse of a home-
owner who entered into a reverse-mortgage agreement with Wells Fargo
(petitioner), appeals an order authorizing Wells Fargo to foreclose
under a power-of-sale provision contained within the deed of trust on
the property that secured her late husband’s promissory note. The deed
of trust and the note contained provisions empowering Wells Fargo to
accelerate the maturity of the note’s debt upon a borrower’s death, pro-
vided the property did not remain the principal residence of a “surviving
borrower,” and to exercise its contractual foreclosure right in the event
of default in payment. Although respondent was not listed as a borrower
to the promissory note her husband executed, she and her husband both
signed the deed of trust securing the note as a “borrower.”

After respondent’s husband’s death, Wells Fargo accelerated the
maturity of the note, and then sought to foreclose on the property due
to default in payment by initiating the instant nonjudicial foreclosure
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proceeding. The clerk of superior court dismissed the case on the basis
that Wells Fargo had no right to foreclose because respondent signed as
a borrower to the deed of trust, and the property remained her principal
residence. Wells Fargo appealed to the superior court, which concluded
that respondent’s husband “was the only borrower for this loan per the
terms of the Note and Deed of Trust” and thus entered an order authoriz-
ing foreclosure. Respondent appealed this order.

On appeal, respondent argues the superior court erred by authoriz-
ing foreclosure because (1) Wells Fargo never formally proffered any
evidence at the hearing from which its order arose, thereby rendering
the order void for want of competent evidence; and (2) Wells Fargo had
no right under the deed of trust to accelerate the maturity of the note,
and thus no right to foreclose due to any resulting default, since respon-
dent signed the deed of trust as a borrower, and the property remained
her principal residence.

Because evidentiary rules are relaxed in nonjudicial power-of-sale
foreclosure proceedings, we hold Wells Fargo’s binder of relevant docu-
ments it supplied during the hearing, in conjunction with the parties’
stipulations, provided sufficient competent evidence to support the
superior court’s foreclosure order. Additionally, although respondent
signed the deed of trust as a borrower, a proper interpretation of its
terms and her husband’s simultaneously executed note and loan agree-
ment, in conjunction with respondent’s statutory ineligibility to qualify
as a reverse-mortgage borrower, excludes respondent as a “surviving
borrower” as contemplated by the deed of trust’s acceleration provision.
We thus hold the superior court properly authorized the foreclosure sale
of the property and affirm its order.

I. Background

On 13 June 2008, respondent’s husband, Melvin Clayton, executed
a home equity conversion note (Note), commonly known as a reverse
mortgage, with Wells Fargo in the principal amount of $110,000.00,
and up to a maximum amount of $165,000.00. That same day, to secure
Melvin’s obligation to Wells Fargo under the Note, Melvin and respon-
dent executed an adjustable rate home equity conversion deed of
trust (Deed of Trust), which was recorded with the Henderson County
Register of Deeds on 18 June 2008. The Note and Deed of Trust con-
tained acceleration provisions empowering Wells Fargo to demand
immediate payment of the debt under the Note when “[a] Borrower
dies and the Property is not the principal residence of at least one sur-
viving Borrower.” Although respondent was not old enough to qualify
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as a reverse-mortgage borrower and was thus not a party to the Note,
respondent signed the Deed of Trust as a borrower. After Mr. Clayton’s
death on 6 December 2013, Wells Fargo accelerated the maturity of the
debt, and respondent continued to live on the property.

On 30 April 2014, Trustee Services of Carolina, LLC, acting as sub-
stitute trustee under the Deed of Trust, initiated this nonjudicial fore-
closure proceeding pursuant to N.C. Gen. Stat. § 45-21.16(d) based on
the power-of-sale provision in the Deed of Trust due to failure to make
payments under the Note. After a 9 June 2015 hearing before the Clerk
of Henderson County Superior Court, the clerk dismissed the power-
of-sale foreclosure proceeding, concluding that Wells Fargo failed to
prove it had a right to foreclose under the terms of the Deed of Trust
because respondent signed the instrument as a borrower and the prop-
erty remained her principle residence, thereby prohibiting Wells Fargo
from accelerating the maturity of the Note. Wells Fargo appealed to
superior court. After a 13 July 2015 hearing, the superior court entered
an order on 17 March 2016 authorizing the foreclosure sale. The superior
court concluded that Melvin was the sole borrower under the Note and
the Deed of Trust, thereby permitting Wells Fargo to accelerate the debt,
and that the power-of-sale provision of the Deed of Trust gave Wells
Fargo the right to foreclose on the property upon default of payment on
the Note. Respondent appeals.

II. Analysis

On appeal, respondent contends the superior court erred by autho-
rizing the nonjudicial foreclosure under power of sale because (1) Wells
Fargo never presented evidence at the de novo hearing before the supe-
rior court, thereby rendering the order void for want of competent evi-
dence; and (2) Wells Fargo had no right to foreclose under the Deed of
Trust because its terms prohibited the acceleration of the maturity of the
Note so long as the property remained respondent’s principal residence.
We disagree.

A. Standard of Review

When an appellate court reviews the decision of a trial
court sitting without a jury, findings of fact have the force
and effect of a verdict by a jury and are conclusive on
appeal if there is evidence to support them, even though
the evidence might sustain a finding to the contrary.
Conclusions of law drawn by the trial court from its find-
ings of fact are reviewable de novo on appeal.
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In re Bass, 366 N.C. 464, 467, 738 S.E.2d 173, 175 (2013) (citations and
quotation marks omitted).

B. Sufficiency of Evidence

[1] As an initial matter, we reject respondent’s contention that the
superior court’s order should be reversed because Wells Fargo never
formally proffered the Deed of Trust and the Note or any other relevant
documents into evidence at the hearing.

N.C. Gen. Stat. § 45-21.16(d) (2015) requires that before a clerk of
superior court may authorize a nonjudicial power-of-sale foreclosure,
the creditor must establish the following six findings:

(i) a valid debt, (ii) default, (iii) the right to foreclose, (iv)
notice, and (v) “home loan” classification and applicable
pre-foreclosure notice, and (vi) that the sale is not barred
by the debtor’s military service.

In re Lucks, ___ N.C. ___| , 794 S.E.2d 501, 505 (2016) (interpreting
N.C. Gen. Stat. § 45-21.16(d)). “If the clerk’s order is appealed to superior
court, that court’s de novo hearing is limited to making a determination

on the same issues as the clerk of court.” In re David A. Simpson, P.C.,
211 N.C. App. 483, 487, 711 S.E.2d 165, 169 (2011).

Because “[n]on-judicial foreclosure by power of sale arises under
contract and is not a judicial proceeding,” In re Lucks, ___ N.C. at
__, 794 S.E.2d at 504 (citing In re Foreclosure of Michael Weinman
Assocs. Gen. P’ship, 333 N.C. 221, 227, 424 S.E.2d 385, 388 (1993)), “the
evidentiary requirements under non-judicial foreclosure proceedings
are relaxed,” id. at , 794 S.E.2d at 507. Significantly here, “[t]he
evidentiary rules are the same when the trial court conducts a de novo
hearing on an appeal from the clerk’s decision.” Id. at ___, 794 S.E.2d at
505. In the context of a superior court’s de novo hearing on nonjudicial
foreclosure under power of sale, “ ‘[t|he competency, admissibility, and
sufficiency of the evidence is a matter for the [trial] court to determine.’”
Id. at ___, 794 S.E.2d at 506 (quoting Queen City Coach Co. v. Lee, 218
N.C. 320, 323, 11 S.E.2d 341, 343 (1940)).

Here, the transcript of the superior court hearing reveals that Wells
Fargo gave the judge a binder of the documents it provided to the clerk
at the prior hearing, which contained, inter alia, the Note and Deed
of Trust, and the parties referred to these documents throughout the
proceeding. Because the evidentiary rules are relaxed in power-of-sale
foreclosure proceedings, the superior court was permitted to accept this
binder of documents as competent evidence to consider whether Wells
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Fargo satisfied its burden of proving the six statutorily required findings,
despite Wells Fargo never formally introducing or admitting these docu-
ments into evidence.

Additionally, the transcript reveals that the parties stipulated to the
existence of five of the six statutorily required findings: a debt that Wells
Fargo held, a default, and notice, see N.C. Gen. Stat. § 45-21.16(d)(i)—(iii),
and that two of the three remaining subsections were inapplicable
because this was a reverse mortgage and neither party served in the
military, see id. § 45-21.16(d)(v)—(vi). “[S]tipulations are judicial admis-
sions and are therefore binding in every sense, . . . relieving the other
party of the necessity of producing evidence to establish an admitted
fact.” Thomas v. Poole, 54 N.C. App. 239, 241, 282 S.E.2d 515, 517 (1981).
The superior court thus had authority to find the existence of those five
stipulated criteria based upon the parties’ stipulations alone. See, e.g., In
re Burgess, 47 N.C. App. 599, 603-04, 267 S.E.2d 915, 918 (“The parties’
stipulations that Gastonia is the owner and holder of a duly executed
note and deed of trust and that there was some amount outstanding on
that debt amply supports the court’s finding under G.S. 45-21.16(d)(i).”),
appeal dismissed, 301 N.C. 90 (1980). Indeed, as respondent concedes
in her brief, “the only issue in contention between the parties [was]
whether . . . Wells Fargo was entitled to foreclose under the terms of the
... Deed of Trust, as required under N.C. Gen. Stat. § 45-21.16(d)(iii).”

Accordingly, based on the binder of relevant documents and the par-
ties’ stipulations, the court was supplied evidence from which it could
determine whether Wells Fargo proved the existence of the six statu-
torily required criteria before authorizing the nonjudicial power-of-sale
foreclosure. We thus reject respondent’s challenge.

C. Right to Foreclose under Deed of Trust

[2] Respondent’s main contention is that the superior court erred by
authorizing the nonjudicial foreclosure under power of sale because
Wells Fargo failed to prove it had a right to foreclose under the Deed of
Trust as required by N.C. Gen. Stat. § 45-21.16(d)(iii) (requiring proof
of a right to foreclose under security instrument). We disagree.

“The right to foreclose exists ‘if there is competent evidence that the
terms of the deed of trust permit the exercise of the power of sale under
the circumstances of the particular case.” ” In re Michael Weinman
Assocs. Gen. P'ship, 103 N.C. App. 756, 759, 407 S.E.2d 288, 290 (1991)
(quoting In re Burgess, 47 N.C. App. at 603, 267 S.E.2d at 918), aff’d, 333
N.C. 221, 424 S.E.2d 385 (1993). Here, the Deed of Trust contained the
following power-of-sale foreclosure provision:
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Foreclosure Procedure. If Lender requires immediate pay-
ment in full under Paragraph 9, Lender may invoke the
power of sale and any other remedies permitted by appli-
cable law.

Paragraph 9 contains the challenged acceleration provision and empow-
ered Wells Fargo to accelerate the maturity of the Note and demand
payment in full if “[a] Borrower dies and the Property is not the principal
residence of at least one surviving Borrower.”

Based on this acceleration provision, respondent contends that
although she was not a borrower to the Note, because she signed the
Deed of Trust as a borrower, she is a “surviving [b]orrower.” Thus, Wells
Fargo was barred from accelerating the debt and, consequently, fore-
closing on the property so long as it remained her principal residence.
Wells Fargo concedes that both Melvin and respondent signed the Deed
of Trust as a borrower but asserts that other language contained within
the Deed of Trust, as well as the Note and loan agreement simultane-
ously executed by Melvin alone, in conjunction with respondent’s statu-
tory ineligibility to be a reverse-mortgage borrower, makes clear that
respondent, a non-borrower to the reverse mortgage, was not intended
to be a “surviving [b]Jorrower” as contemplated by the acceleration pro-
vision. We agree.

Because a power of sale is a contractual arrangement, we interpret
power-of-sale provisions of a deed of trust under ordinary rules of con-
tract interpretation. In re Sutton Investments, Inc., 46 N.C. App. 654,
659, 266 S.E.2d 686, 688-89, disc. review denied, appeal dismissed, 301
N.C. 90 (1980). When interpreting contracts, “ ‘all contemporaneously
executed written instruments between the parties, relating to the sub-
ject matter of the contract, are to be construed together in determining
what was undertaken.” ” In re Hall, 210 N.C. App. 409, 416, 708 S.E.2d
174, 178-79 (2011) (quoting Self-Help Ventures Fund v. Custom Finish,
199 N.C. App. 743, 747, 682 S.E.2d 746, 749 (2009)). “ “Thus, where a note
and a deed of trust are executed simultaneously and each contains ref-
erences to the other, the documents are to be considered as one instru-
ment and are to be read and construed as such to determine the intent of
the parties.”” Id. at 416, 708 S.E.2d at 178-79 (quoting In re Foreclosure
of Sutton Investments, 46 N.C. App. at 659, 266 S.E.2d at 689). We review
issues of contract interpretation de novo. Price & Price Mech. of N.C.,
Inc. v. Milken Corp., 191 N.C. App. 177, 179, 661 S.E.2d 775, 777 (2008).
Here, the Deed of Trust, the Note, and the loan agreement underlying the
Note, were given to the superior court for consideration. Because these
documents were executed simultaneously and reference each other, we
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interpret these documents together to determine whether respondent
was a “surviving borrower” as contemplated by the acceleration provi-
sion of the Deed of Trust.

Under the Note and the loan agreement, Melvin was the only con-
templated borrower to the reverse-mortgage agreement, as he alone
executed these documents and was obligated under them. The Note
defined “borrower” as each person who signed the Note, which only
Melvin signed. Under its terms, Melvin, and not respondent, agreed to
repay any advances made by Wells Fargo. The Note contained a similar
acceleration provision and empowered Wells Fargo to “require immedi-
ate payment in full . . . if (I) A Borrower dies and the property is not the
principal residence of at least one surviving Borrower.”

The Note references the loan agreement, which Melvin signed as the
sole borrower, and which evidences again that Melvin alone had the right
to receive the advanced funds and the obligation to repay those funds.
The loan agreement defines the Note as follows: “[T]he promissory note
sitgned by Borrower together with this Loan Agreement and given to
Lender to evidence Borrower’s promises to repay . . . Loan Advances
by Lender.” (Emphasis added.) Additionally, the loan agreement defines
“Principal Residence” as “the dwelling where the Borrower maintains
his or her permanent place of abode.” (Emphasis added.) This indicates
that the “principal residence” contemplated by the agreement was that
of a borrower to the Note, not a non-borrower to the Note. Respondent
neither executed, signed, nor was identified as a borrower to the Note
or loan agreement.

Turning to the Deed of Trust, although both Melvin and respondent
signed this security instrument as a borrower, its other provisions that
reference and describe “borrower” indicate that Melvin was the only
borrower actually contemplated by the reverse-mortgage agreement.
For instance, its first paragraph provides: “Borrower has agreed to repay
to Lender amounts which Lender is obligated to advance, including
future advances, under the terms of the [loan agreement].” It provides
further that “[t]his agreement to repay is evidenced by Borrower’s Note
dated the same date as this Security Instrument.” As the sole obligor
under the Note and loan agreement, these provisions make clear that
Melvin was the only “surviving borrower” contemplated by the Deed
of Trust’s acceleration provision. Additionally, that respondent was not
old enough to qualify as a reverse-mortgage borrower when Melvin exe-
cuted the reverse-mortgage agreement with Wells Fargo, see N.C. Gen.
Stat. § 53-257(2) (2015) (defining a “borrower” as one “62 years of age
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or older”), further supports the interpretation that respondent was not
intended to be a “surviving borrower” under the acceleration provision.

Accordingly, that Melvin was the only borrower under the Note and
loan agreement, that the Deed of Trust’s descriptions of “borrower” indi-
cate that term was intended to refer only to the obligor of the reverse-
mortgage agreement, and that respondent was statutory ineligible to
qualify as a reverse-mortgage borrower, yield the inevitable conclusion
that respondent was not intended to be a “surviving borrower” as con-
templated by the acceleration provision, despite her having signed the
Deed of Trust as a borrower.

Therefore, we hold that the Deed of Trust empowered Wells Fargo
to accelerate the maturity of the Note upon Melvin’s death and, conse-
quently, to foreclose on the property due to default in payment. We thus
hold the superior court properly authorized the nonjudicial foreclosure
under a power of sale and affirm its order.

III. Conclusion

Although Wells Fargo never formally introduced evidence at the
de novo hearing before the superior court, its delivery of the binder it
presented to the clerk, which contained all the relevant documents
it intended to use to prove its power-of-sale foreclosure right, in con-
junction with the parties’ stipulations, provided sufficient evidence from
which the superior court could properly determine whether Wells Fargo
satisfied its burden of proving the six statutorily required criteria before
authorizing the nonjudicial foreclosure sale of the property.

Additionally, although respondent signed the Deed of Trust as a bor-
rower, when considering its other provisions describing “borrower” as
the obligor of the Note and loan agreement, the terms of the Note and
loan agreement that Melvin alone signed as a borrower, and respon-
dent’s statutory ineligibility to qualify as a reverse-mortgage borrower,
it is readily apparent that Melvin was the only “surviving borrower” con-
templated by the Deed of Trust’s acceleration provision. Respondent’s
signature on the Deed of Trust had no bearing on Wells Fargo’s contrac-
tual right to accelerate the debt upon Melvin’s death and to foreclose
upon default of payment under the terms of the contract it executed
with Melvin. Accordingly, we hold the trial court properly authorized the
foreclosure sale and affirm its order.

AFFIRMED.
Judges INMAN and BERGER concur.
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IN THE MATTER OF N.X.A.
AND
IN THE MATTER OF B.R.S.A-D. axp D.S.K.A-D.

No. COA17-95
Filed 1 August 2017

1. Jurisdiction—subject matter jurisdiction—termination of
parental rights—verification of petitions—state agent
acquainted with facts

The trial court had subject matter jurisdiction in a termination
of parental rights case even though respondent parents contended
that the affidavits filed by the Department of Social Services’ attor-
ney lacked the requisite verification of personal knowledge where
all three petitions used the language “upon information and belief.”
The attorney, acting as a State agent, was acquainted with the facts
of the case, and thus his verification was effective under N.C.G.S.
§ 1A-1, Rule 11(d).

2. Termination of Parental Rights—grounds—failure to pay rea-
sonable portion of care

The trial court did not err in a termination of parental rights case
by concluding that grounds existed under N.C.G.S. § 7B-1111(a)(3) to
terminate respondent mother’s parental rights based on her failure
to pay a reasonable portion for the care of the minor children while
in the custody of the Department of Health and Human Services.
The mother paid nothing despite evidence of income from her work
as a housekeeper and the fact that she claimed the children on her
tax refunds. Since one ground existed to terminate respondent’s
parental rights, other grounds did not need to be addressed.

Appeal by respondents from orders entered 26 October 2016 by
Judge David V. Byrd in Wilkes County District Court. Heard in the Court
of Appeals 6 June 2017.

Erika L. Hamby, for petitioner-appellee Wilkes County Department
of Social Services.

K&L Gates LLP, by appellate guardian ad litem attorney advocate
Hillary Dawe, for petitioner-appellee guardian ad litem.

Mark L. Hayes, for respondent-appellant mother.
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Richard Croutharmel, for respondent-appellant father.

CALABRIA, Judge.

Where the verification of petitions alleging neglect and dependency
was made by a State agent acquainted with the facts of the case, it was suf-
ficient to grant jurisdiction to the trial court. Where the trial court found
that mother had the resources to pay some amount towards the care of
the minor children greater than she in fact paid, the trial court did not
err in terminating mother’s parental rights for failure to provide care and
support. Where one ground exists to terminate mother’s parental rights,
we need not address mother’s arguments with respect to other grounds.

I. Factual and Procedural Background

On 10 April 2014, Paul W. Freeman (“Freeman”), an attorney, filed
juvenile petitions on behalf of the Wilkes County Department of Social
Services (“DSS”). These petitions alleged that N.X.A., B.R.S.A-D., and
D.S.K.A-D. (collectively, “the minor children”) were neglected and
dependent juveniles. The petitions named J.A. (“mother”) as mother
of all three juveniles, and J.D. (“father”) as father of B.R.S.A-D. and
D.S.K.A-D. In support of the contention that each of the minor children
was neglected, the petitions alleged the following language:

Upon Information and Belief, on the above date, the
Mother of the child was arrested for one or more violations
of the Controlled Substances laws. A Methamphetamine
Lab (or parts for same) was/were found in ( or around) the
home occupied by the child, his siblings and Mother. This
poses a significant risk to the child should he be returned
to the home, and has posed a substantial risk prior to dis-
covery. The Wilkes County Department of Social Services
has been involved with this family for many years dealing
with problems of parental substance abuse and improper
care/supervision of children.

All three petitions contain the identical language. All three are also verified
by Freeman, in a verification section containing the following language:

Being first duly sworn, I say that I have read this Petition
and that the same is true to my own knowledge, except as
to those things alleged upon information and belief, and
as to those, I believe it to be true.



672 IN THE COURT OF APPEALS

IN RE N.X.A.
(254 N.C. App. 670 (2017)]

These petitions were ultimately heard by the District Court of Wilkes
County, and in an adjudication and disposition order dated 18 July 2014,
the court ordered that the minor children be placed in the custody of
DSS. The matter proceeded for two years, and on 12 January 2016, DSS
filed verified petitions to terminate mother’s and father’s parental rights
with respect to the minor children. On 26 October 2016, the trial court
entered orders on the petitions to terminate parental rights, in which the
trial court ordered that those rights be terminated.

Father gave timely notice of appeal. We grant mother’s petition for
writ of certiorari.

II. Subject Matter Jurisdiction

In mother’s first argument, and father’s sole argument, mother and
father (collectively, “respondents”) contend that the trial court lacked
subject matter jurisdiction to terminate their parental rights. We disagree.

A. Standard of Review

“Whether a trial court has subject-matter jurisdiction is a question of
law, reviewed de novo on appeal.” McKoy v. McKoy, 202 N.C. App. 509,
511, 689 S.E.2d 590, 592 (2010).

B. Analysis

[1] Respondents contend that the affidavits filed by DSS lacked the req-
uisite verification to grant jurisdiction to the trial court.

Our General Statutes provide that:

All reports concerning a juvenile alleged to be abused,
neglected, or dependent shall be referred to the direc-
tor of the department of social services for screening.
Thereafter, if it is determined by the director that a report
should be filed as a petition, the petition shall be drawn
by the director, verified before an official authorized to
administer oaths, and filed by the clerk, recording the date
of filing.

N.C. Gen. Stat. § 7B-403(a) (2015). Our Supreme Court has held that
“verification of a juvenile petition is no mere ministerial or procedural
act[,]” but rather “is a vital link in the chain of proceedings carefully
designed to protect children at risk on one hand while avoiding undue
interference with family rights on the other.” In re T.R.P.,, 360 N.C. 588,
591, 636 S.E.2d 787, 790-91 (2006).
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In TR.P, Wilkes County Department of Social Services, the same
DSS as in the instant case, filed a petition alleging that T.R.P. was a
neglected juvenile. Although it was notarized, the petition “was neither
signed nor verified by the Director of WCDSS or any authorized repre-
sentative thereof.” Id. at 589, 636 S.E.2d at 789. On appeal, our Supreme
Court noted that, “given the magnitude of the interests at stake in juve-
nile cases and the potentially devastating consequences of any errors,
the General Assembly’s requirement of a verified petition is a reason-
able method of assuring that our courts exercise their power only when
an identifiable government actor ‘vouches’ for the validity of the alle-
gations in such a freighted action.” Id. at 592, 636 S.E.2d at 791. The
Court emphasized that “[a] trial court’s subject matter jurisdiction over
all stages of a juvenile case is established when the action is initiated
with the filing of a properly verified petition.” Id. at 593, 636 S.E.2d at
792. The Court concluded that the trial court’s jurisdiction was void ab
initio, and that “the absence of jurisdiction ab initio logically implies
that the matter reverts to the status quo ante.” Id. at 597, 636 S.E.2d at
794. However, the Court also noted that “because dismissal of this case
has no res judicata effect, and recognizing that the circumstances affect-
ing the best interest of T.R.P. may well have changed while this case has
been in litigation, we note that any party, including WCDSS, can file a
new petition in this matter.” Id.

Pursuant to Rule 11 of the North Carolina Rules of Civil Procedure,
“[iln any case in which verification of a pleading shall be required by
these rules or by statute, it shall state in substance that the contents
of the pleading verified are true to the knowledge of the person making
the verification, except as to those matters stated on information and
belief, and as to those matters he believes them to be true.” N.C.R. Civ.
P. 11(b). An agent of a party may verify a pleading as well, provided, in
relevant part, that “all the material allegations of the pleadings are true
to his personal knowledge[.]” N.C.R. Civ. P. 11(c)(2)(a). The agent must
also provide reasons that the affidavit is not made by the party directly.
N.C.R. Civ. P. 11(c)(2)(b).

The importance of a verification being made upon personal knowl-
edge, and not merely upon “information and belief,” is a longstanding
truism in North Carolina law. See e.g. State ex rel. Peebles v. Foote, 83
N.C. 102, 106 (1880) (holding that “a verification upon information and
belief will not answer unless it gives the sources of information”). This
Court has emphasized this, holding that “a verifying attorney . . . must
state in an affidavit that the material allegations of the pleadings are true
to his personal knowledge, and the reasons the affidavit is not made
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by the party.” Gaskill v. State ex rel. Cobey, 109 N.C. App. 656, 659, 428
S.E.2d 474, 476 (1993).

In the instant case, respondents contend that the verification of the
initial petitions was not effective to serve as an affidavit. Specifically,
respondents note the use of the language “Upon Information and Belief,”
present in all three petitions. Certainly, that language does not demon-
strate personal knowledge by Freeman, but rather that he has been
informed and believes the facts alleged to be true.

Respondents overlook a key detail, however. There is an additional
provision of Rule 11 which applies to corporations and state officers.
Specifically, “when the State or any officer thereof in its behalf is a party,
the verification may be made by any person acquainted with the facts.”
N.C.R. Civ. P. 11(d). Our Supreme Court has held that, with respect to
certain issues, such as the provision of foster care, “the County Director
of Social Services is the agent of the Social Services Commission][.]”
Vaughn v. N.C. Dep’t of Human Res., 296 N.C. 683, 690, 2562 S.E.2d 792,
797 (1979). Indeed, our General Statutes provide that the director of a
county Department of Social Services has the duty “[t]o act as agent of
the Social Services Commission and Department of Health and Human
Services in relation to work required by the Social Services Commission
and Department of Health and Human Services in the county[.]” N.C. Gen.
Stat. § 108A-14(a)(5) (2015).

In the instant case, DSS was implementing the statutory provisions
of the Juvenile Code, Chapter 7B of the General Statutes. DSS was giving
effect to State law, for purposes defined by the State, as directed by the
State agencies which oversee such laws. DSS was therefore acting as an
agent of the North Carolina Department of Health and Human Services,
a State agency.

As a State agent, DSS, and by extension, its representative Freeman,
was not subject to Rule 11(b), governing verification of pleadings by
a party, or Rule 11(c), governing verification by agent or attorney, but
rather was subject to Rule 11(d), governing verification by the State. This
determination is further reinforced by practicality. Many case workers,
investigators, and representatives are employed by local Departments of
Social Services, and it is not feasible to assume that any one should have
complete personal knowledge of a given case; rather, it can be assumed
that any one verifying an affidavit does so having reviewed the case
materials compiled by the myriad DSS agents and employees assigned
to the case, and is thus “acquainted with the facts” as required by
Rule 11(d).
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In addition, the director of the Department of Social Services has
a statutory duty to investigate any reports of abuse, neglect, or depen-
dency of a juvenile and to take appropriate action, including filing a peti-
tion to “invoke the jurisdiction of the court for the protection of the
juvenile or juveniles.” N.C. Gen. Stat. § 7B-302(c) (2015). A person who
reports suspected abuse, neglect, or dependency — presumably a person
with “personal knowledge” of the facts — has the right to remain anony-
mous. See N.C. Gen. Stat. § 7B-301(a) (2015) (“[r]efusal of the person
making the report to give a name shall not preclude the department’s
assessment”). And that person who has personal knowledge of facts
of abuse, neglect, or dependency has no authority to verify a petition,
since that person is not authorized to file a petition under N.C. Gen. Stat.
§ 7B-401.1, which states that “Only a county director of social services
or the director’s authorized representative may file a petition alleg-
ing that a juvenile is abused, neglected, or dependent.” N.C. Gen. Stat.
§ 7B-401.1(a) (2015) (emphasis added). Were we to accept respondents’
argument, it would be impossible for directors of Departments of Social
Services to carry out their statutory duties to file verified petitions
invoking the jurisdiction of the court unless a director or the director’s
authorized representative personally witnessed the events giving rise to
the filing of the petition.

We hold that Freeman, acting as a State agent, was acquainted with
the facts of the case, and that therefore his verification was effective
pursuant to Rule 11(d) to grant jurisdiction to the trial court.

III. Termination of Parental Rights

In her second, third, and fourth arguments, mother challenges
the grounds upon which the trial court terminated her parental rights.
We disagree.

A. Standard of Review

“The standard for review in termination of parental rights cases is
whether the findings of fact are supported by clear, cogent and convinc-
ing evidence and whether these findings, in turn, support the conclusions
of law.” In re Clark, 72 N.C. App. 118, 124, 323 S.E.2d 754, 758 (1984).

“After an adjudication that one or more grounds for terminating a
parent’s rights exist, the court shall determine whether terminating
the parent’s rights is in the juvenile’s best interest.” N.C. Gen. Stat.
§ 7B-1110(a) (2015). “We review the trial court’s decision to terminate
parental rights for abuse of discretion.” In re Anderson, 151 N.C. App.
94, 98, 564 S.E.2d 599, 602 (2002).
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B. Analysis

[2] Mother challenges the various bases upon which the trial court
terminated her parental rights pursuant to N.C. Gen. Stat. § 7B-1111(a)
(2015). Specifically, mother challenges the trial court’s determinations
pursuant to N.C. Gen. Stat. §§ 7B-1111(a)(1) (parental neglect), (a)(2)
(failure to correct circumstances which led to the removal of juveniles),
and (a)(3) (failure to provide support for the juveniles).

With respect to the trial court’s determination of mother’s failure to
provide support for the juveniles, N.C. Gen. Stat. § 7B-1111(a)(3) pro-
vides that the court may terminate parental rights where:

The juvenile has been placed in the custody of a county
department of social services, a licensed child-placing
agency, a child-caring institution, or a foster home, and the
parent, for a continuous period of six months next preced-
ing the filing of the petition or motion, has willfully failed
for such period to pay a reasonable portion of the cost
of care for the juvenile although physically and financially
able to do so.

N.C. Gen. Stat. § 7B-1111(a)(3). It is undisputed that the minor children
were in the care of DSS for six months prior to the filing of the peti-
tion. Mother contends, however, that the trial court failed to make nec-
essary findings as to her ability to pay “a reasonable portion of the cost
of care[.]”

Our Supreme Court has held that “[a] finding that a parent has
ability to pay support is essential to termination for nonsupport[.]” In
re Ballard, 311 N.C. 708, 716-17, 319 S.E.2d 227, 233 (1984). However,
this Court has further clarified that “there is no requirement that the
trial court make a finding as to what specific amount of support would
have constituted a ‘reasonable portion’ under the circumstances|,]” and
therefore that the only requirement is “that the trial court make specific
findings that a parent was able to pay some amount greater than the
amount the parent, in fact, paid during the relevant time period.” In re
Huyff, 140 N.C. App. 288, 293, 5636 S.E.2d 838, 842 (2000).

In the instant case, at the termination hearing, mother testified that
she generated income from a house-cleaning business from June of 2015
to January of 2016. She testified that her annual income was between ten
and thirteen thousand dollars. Further, the trial court found that mother
“claimed her minor children as dependents for tax purposes while they
were in the custody of [DSS], receiving a significant tax refund amounting
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to thousands of dollars for the year 2015.” This finding, unchallenged
by mother, is presumed supported by competent evidence and binding
upon this Court. See In re J.K.C., 218 N.C. App. 22, 26, 721 S.E.2d 264,
268 (2012) (citing Koufman v. Koufman, 330 N.C. 93, 97, 408 S.E.2d 729,
731 (1991)). Despite this evidence of income and tax refunds, the trial
court found that mother “paid no child support prior to the filing of the
petition in this matter.” Based upon these findings, the trial court found
that mother “willfully failed to pay a reasonable portion for the cost and
care for the minor children for a period of six (6) months preceding the
filing of the Petition[.]”

Upon review, we hold that the trial court’s findings make clear that
mother was able to pay some amount greater than the amount she did
in fact pay, which was nothing. As such, we hold that the trial court did
not err in terminating mother’s parental rights on the ground of a failure
to pay a reasonable portion for the care of the minor children while in
the custody of DSS.

Because we hold that the findings of fact supported grounds for
termination of parental rights under one subdivision of N.C. Gen. Stat.
§ 7B-1111(a), we need not address mother’s remaining arguments. See
Huyff, 140 N.C. App. at 293, 536 S.E.2d at 842.

NO ERROR.
Judges BRYANT and STROUD concur.
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IN THE MATTER OF R.S., A.S., C.S.

No. COA17-270
Filed 1 August 2017

Child Abuse, Dependency, and Neglect—child abuse—child
neglect—serious unexplained injuries—sole caretakers
The trial court did not err by adjudicating an infant as abused
and neglected, and leaving the infant in a safety placement with his
maternal grandmother, where respondent parents were the sole
caretakers and the infant suffered serious and unexplained injuries
by other than accidental means. There was no merit to the father’s
claim that the trial court’s adjudication of abuse amounted to an
improper shifting of the burden of proof to respondents.

Appeal by respondent-father from orders entered 23 September and
4 October 2016 by Judge Susan M. Dotson-Smith in Buncombe County
District Court. Heard in the Court of Appeals 11 July 2017.

Hanna Frost Honeycutt for petitioner-appellee Buncombe County
Department of Health and Human Services.

Amanda Armstrong for guardian ad litem.
Peter Wood for respondent-appellant father.

MURPHY, Judge.

Respondent-father (“Floyd”)! appeals from the trial court’s order
adjudicating his son “Ryan,” an abused and neglected juvenile and from
the resulting dispositional order leaving Ryan in a safety placement with
his maternal grandmother. By order entered 5 April 2017, this Court
allowed Respondent-mother’s (“Emily”) motion to withdraw her appeal.
We now affirm the orders of the trial court.

Background

Ryan was born prematurely in late September 2015. After leaving
the hospital on 1 October 2015, he lived with Floyd and Emily (collec-
tively “Respondents”) and Emily’s two older children, “April,” born in

1. We adopt pseudonyms to protect the juveniles’ identities.
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March 2008 and “Chris,” born February 2010. April and Chris share a
biological father, “Mr. A.”

On 22 October 2015, Buncombe County Department of Health and
Human Services (“BCDHHS”) received a Child Protective Services
(“CPS”) report that Ryan, then approximately four weeks old, was admit-
ted to Mission Hospital emergency room with a torn lingual frenulum,
the tissue connecting the tongue to the floor of the mouth. Ryan was also
diagnosed with failure to thrive, weighing less than he did at birth.

Dr. Cynthia H. Brown, a pediatrician and child abuse expert, exam-
ined Ryan and spoke to Respondents at the hospital. Though confirming
they were Ryan’s only caretakers, Respondents disclaimed any knowl-
edge of the cause of Ryan’s injury and stated that Emily first noticed
a dark scab under his tongue the day before his admission. Because
Ryan’s lingual frenulum tear would have resulted in significant bleeding,
Dr. Brown found it unusual that Respondents did not notice his injury.
She further noted that “significant force” would be have been required to
cause the injury. A skeletal survey and abdominal ultrasound performed
on Ryan were negative for additional trauma. Dr. Brown recommended
repeating the skeletal survey after two weeks. Ryan was discharged
from the hospital on 25 October 2015, having showed consistent weight
gain during his stay.

On 29 October 2015, Respondents brought Ryan to Dr. William L.
Chambers, “to evaluate the infant to see if the injury under the tongue
could have been self-inflicted.” Dr. Chambers advised Respondents it
would not be possible for Ryan to have caused the tear in his frenulum.
Dr. Chambers scheduled a follow-up appointment for Ryan, which Emily
later cancelled.

BCDHHS received a second CPS report on 9 November 2015 after
Ryan’s second skeletal survey revealed three healing fractures on his
11™ and 12" ribs and a healing fracture on his right tibia. Dr. Burdette
Sleight, an expert in pediatric radiology, concluded that the frac-
tures were approximately three weeks old on 9 November 2015 and
thus were present when Ryan was admitted to the hospital with the torn
frenulum on 22 October 2015. Subsequent calcification had made the
fractures more conspicuous on the x-ray at the time of the follow-up
survey. Respondents were again unable to explain Ryan’s injuries. They
refused to allow additional diagnostic tests recommended by Dr. Brown
to check Ryan for brain damage or other injuries.

On 23 November 2015, BCDHHS filed a juvenile petition alleging
that Ryan was abused and neglected. After a three-day hearing in July
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2016, the trial court entered an order adjudicating Ryan abused and
neglected on 23 September 2016.2 The trial court conducted a separate
dispositional hearing on 18 August 2016 and entered its initial disposi-
tion on 4 October 2016. The trial court left Ryan in Respondents’ custody
but sanctioned the child’s continued placement with the maternal grand-
mother. The trial court ordered Floyd to submit to a parenting capacity
evaluation and attend a parenting course approved by BCDHHS.

On appeal, Floyd claims the trial court erred by basing its
adjudication of abuse on Respondents’ failure to provide an innocent
explanation for Ryan’s injuries. He contends the trial court improperly
shifted the burden of proof from BCDHHS to the Respondent-parents, in
violation of N.C.G.S. § 7B-805 (2015). Floyd argues that “[a] parent is not
required to present evidence that shows he or she did not abuse a child.”

Analysis

We review an adjudication of abuse, neglect, or dependency under
N.C.G. S. § 7B-807 (2015) to determine whether the trial court’s findings
are supported by “clear and convincing competent evidence” and whether
the findings, in turn, support the trial court’s conclusions of law. In re
Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997). Uncontested
findings of fact are “presumed to be supported by competent evidence
and [are] binding on appeal.” Koufman v. Koufman, 330 N.C. 93, 97, 408
S.E.2d 729, 731 (1991). We review a trial court’s conclusions of law de
novo. In re J.S.L., 177 N.C. App. 151, 154, 628 S.E.2d 387, 389 (2006).

“Abused juvenile” is defined, inter alia, as one whose parent or
caretaker “[i|nflicts or allows to be inflicted upon the juvenile a serious
physical injury by other than accidental means.” N.C.G.S. § 7B-101(1)
(2015). The determination that a child meets the statutory definition of
an abused juvenile is a conclusion of law. In re Ellis, 135 N.C. App. 338,
340, 520 S.E.2d 118, 120 (1999); In re Hughes, 74 N.C. App. 751, 7569-60,
330 S.E.2d 213, 219 (1985).

The trial court made detailed findings of fact regarding the nature
and causes of Ryan’s injuries, based on the expert testimony of Drs.
Chambers, Sleight, and Brown.? Among these findings are the following:

2. The trial court also adjudicated April and Chris neglected. However, Emily has
withdrawn her appeal in this cause, and Mr. A. did not appeal. Therefore, April and Chris’
cases are not before us for review.

3. Respondents adduced the expert testimony of Dr. John Kelly, a family physician
whom respondents chose as Ryan’s primary care doctor beginning on 15 November 2015.
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19. The injury to [Ryan]’s lingual frenulum would have
been a very painful injury and would have resulted in a
significant amount of bleeding . . . The Respondent par-
ents’ statement that they did not observe any substantial
bleeding or pain associated with [Ryan]’s torn frenulum is
not credible.

23. The injury to [Ryan]’s frenulum would have taken
a lot of force to cause, and could not have been caused
by [Ryan]. The injury to [Ryan]’s frenulum was caused by
some object being inserted into [his] mouth with con-
siderable force. There is no medical condition that
would have caused [his] frenulum to tear spontaneously.
[Respondents] failed to provide an explanation for [Ryan]’s
torn frenulum.

24. The injury to [Ryan]’s lingual frenulum was inflicted.

31. [Ryan]’s rib fractures are consistent with injuries
caused by squeezing forcibly. Significant force was applied
to cause [his] rib fractures. This would have been painful
for [Ryan]. [Ryan]’s rib fractures are inflicted injuries.

32. The November 9, 2015 skeletal survey also revealed
a healing corner fracture on [Ryan]’s tibia. Based on the
stage of healing, the tibia fracture was approximately
three weeks old.

33. Moderate to significant force would have been required
to cause the corner fracture to [Ryan]’s tibia. The injury
would have been painful initially . . . . The corner fracture
was caused by violent shaking or grabbing and jerking.
Normal handling of [Ryan] would not have caused the
corner fracture to [Ryan]’s tibia. The corner fracture is an
inflicted injury.

34. [Ryan]’s bone scan did not reveal any issues with
bone density, and it is unlikely that an underlying medical

The trial court found that “[t]he testimony of Dr. Chambers, Dr. Sleight and Dr. Brown was
more credible and consistent than Dr. Kelly’s testimony about the non-accidental nature of
[Ryan]’s injuries, and the failure to thrive.”



682 IN THE COURT OF APPEALS

IN RE R.S.
[254 N.C. App. 678 (2017)]

condition, such as osteogenesis imperfecta, contributed
to [his] injuries.

35. . . . [Respondents] had no reasonable explanation of
causation for [Ryan]’s broken bones.

47. [Respondents] delayed meetings between the social
worker and the [older] children, delayed and limited medi-
cal tests, and appear to have omitted information.

48. [Respondents] still have not provided explanations for
[Ryan]’s numerous, serious injuries.

49. A torn lingual frenulum, rib fractures and tibia fracture
are all serious injuries. These serious injuries occurred by
other than accidental means.

50. [Ryan] could not have caused the injuries to his frenu-
Ium, ribs or tibia. . .

51. [Ryan]’s injuries are consistent with child abuse in a
pre-mobile infant.

52. These serious injuries occurred while [Respondents]
were the only caretakers for [Ryan].

53. [Respondents] are jointly and individually responsible
for [Ryan]’s injuries.

58. [Ryan] has been subjected to abuse. .. by [Respondents]
..., who are adults who regularly live in the home.

As Floyd does not contest the evidentiary support for any of the trial
court’s findings of fact, they are binding on appeal. See Koufman, 330
N.C. at 97, 408 S.E.2d at 731.

The trial court found Ryan sustained a torn lingual frenulum and
multiple bone fractures, all of which are “serious injuries” and were
“inflicted” upon the infant child “by other than accidental means.” It fur-
ther found that Respondents are adults who live in the home and are
responsible for his injuries. These findings support a conclusion that
Ryan is abused under N.C.G.S. § 7B-101(1). In re Y.Y.E.T., 205 N.C. App.
120, 128-29, 695 S.E.2d 517, 522-23, disc. review denied, 364 N.C. 434,
703 S.E.2d 150 (2010); Hughes, 74 N.C. App. 751, 758-59, 330 S.E.2d 213,
218 (1985).
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We find no merit to Floyd’s claim that the trial court’s adjudica-
tion of abuse amounts to an improper shifting of the burden of proof
to Respondents. The circumstances surrounding Ryan’s injuries, as
proved by BCDHHS and recounted in the trial court’s findings, support
a reasonable inference that Ryan sustained his injuries at the hands of
Respondents, his only caretakers. Where “different inference[s] may be
drawn from the evidence, [the trial court] alone determines which infer-
ences to draw and which to reject.” Hughes, 74 N.C. App. at 759, 330
S.E.2d at 218. Moreover, “[a]s the child’s sole care providers, it nec-
essarily follows that Respondents were jointly and individually respon-
sible for the child’s injury. Whether each Respondent directly caused the
injury by inflicting the abuse or indirectly caused the injury by failing to
prevent it, each Respondent is responsible.” Y.Y.E.T:, 205 N.C. App. at
129, 695 S.E.2d at 522-23. Here, following the holding in Y.Y.E.T., Ryan’s
parents were the sole caretakers of a pre-mobile infant who suffered
serious, yet unexplained injuries, and the trial court’s finding that the
parents were responsible for those injuries was entirely appropriate.

Further, Floyd’s claims that this case is comparable to In re J.A.M.,
__ N.C.App. __, 795 S.E.2d 262 (2016) come from an incorrect reading
of that case and its holdings. In re J.A.M. speaks to a very different set of
facts, in which the child was removed from the home and then adjudicated
based on past domestic violence without any evidence of ongoing domes-
tic violence. In this case, there are clearly, as found by the trial court and
recorded above, findings of current and ongoing domestic violence.

Conclusion

As the trial court properly concluded that Ryan was an abused indi-
vidual and that the parents were responsible for those injuries, we affirm
the court’s orders.

AFFIRMED.

Judges Bryant and Hunter, Jr. concur.
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JASON KYLE, PLAINTIFF
V.
HELMI L. FELFEL anp LAURA C. FELFEL, DEFENDANTS

No. COA16-1318
Filed 1 August 2017

Contracts—breach of contract—lease and option to purchase
agreement—house swap—motion for judgment notwithstanding
verdict—consideration—promissory note—statute of frauds

The trial court erred in a breach of contract case arising from a
lease and option to purchase agreement for a possible house swap
by denying defendant married couple’s motion for judgment not-
withstanding the verdict where the option contained in a 2010 lease
document could not serve as the consideration necessary to sup-
port a promissory note. The lease document violated the statute of
frauds under N.C.G.S. § 22-2 since plaintiff individual did not sign it.

Contracts—breach of contract—lease and option to purchase
agreement—house swap—motion for judgment notwithstand-
ing verdict—retroactive consideration—promissory note

The trial court erred in a breach of contract case arising from
a lease and option to purchase agreement for a possible house
swap by denying defendant married couple’s motion for judgment
notwithstanding the verdict where the option contained in a 2011
amended lease document could not serve as retroactive consider-
ation for a promissory note. The note stated on its face that the con-
sideration for its execution was the option granted in the 2010 lease
agreement, and the note did not cross-reference the 2011 lease.

Estoppel—quasi-estoppel—promissory note—must be raised
before trial—unfair benefit from taking inconsistent positions

The trial court did not err in a breach of contract case arising
from a lease and option to purchase agreement for a possible house
swap by concluding plaintiff individual waived his argument that
the doctrine of quasi-estoppel prohibited defendant married couple
from denying the validity of a promissory note where plaintiff did
not raise quasi-estoppel before trial. Even assuming arguendo that
the issue was not waived, quasi-estoppel did not apply under the
facts of this case where there was no showing of an unfair benefit
from taking inconsistent positions.
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Appeal by defendants from order entered 26 July 2016 by Judge
Yvonne M. Evans in Mecklenburg County Superior Court. Heard in the
Court of Appeals 2 May 2017.

Redding Jones, PLLC, by Joseph R. Pellington and David G.
Redding, for plaintiff-appellee.

Hull & Chandler, PA., by Nathan M. Hull and Andrew S. Brendle,
Jor defendants-appellants.

DAVIS, Judge.

This case requires us to consider whether a promissory note is
unenforceable where a failure to abide by the statute of frauds invali-
dated the consideration intended to support the note. Defendants Helmi
L. Felfel and Laura C. Felfel (the “Felfels”) appeal from the trial court’s
order denying their motion for judgment notwithstanding the verdict
following a jury verdict finding that the Felfels breached their obliga-
tions under the note. Because we conclude that the promissory note was
unenforceable for lack of consideration, we reverse.

Factual and Procedural Background

In 2007, the Felfels were living in their home on Bay Harbour Road in
Mooresville, North Carolina (the “Bay Harbour Property”). At the time,
Plaintiff Jason Kyle owned a home on Jetton Road in Cornelius, North
Carolina (the “Jetton Property”). At some point during that year, the
Felfels and Kyle were introduced to each other through a mutual friend.
The Felfels and Kyle ultimately engaged in discussions about a possi-
ble “house swap.” The Felfels wanted to sell the Bay Harbour Property
and move to the Jetton Property so that Mr. Felfel could live closer to
his place of employment. Kyle wished to sell the Jetton Property and
live elsewhere.

They decided to structure a transaction whereby the Felfels would
rent the Jetton Property for five years and Kyle would rent the Bay
Harbour Property. As part of this agreement, the Felfels were to give
Kyle a promissory note in the amount of $200,000 that was intended to
serve as partial consideration for their receipt of an option to purchase
the Jetton Property at the end of the lease period.

Based upon the parties’ agreement, the Felfels moved into the Jetton
Property in 2008. In 2010, the parties sought to memorialize their agree-
ment through the execution of two written instruments: (1) a document
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titled “Amended and Restated Lease Agreement” (hereinafter the
“2010 Lease Document”); and (2) a promissory note dated 1 February
2010 (hereinafter the “Note”) executed by the Felfels in Kyle’s favor.

The 2010 Lease Document provided the terms of the Felfels’ rental
of the Jetton Property and contained a provision stating that the lease
would run from 1 January 2010 until 30 November 2014. The 2010 Lease
Document also contained the following language in paragraph 21 pur-
porting to grant an option (hereinafter the “2010 Option”) giving the
Felfels the right to purchase the Jetton Property during the lease period:

21. OPTION TO PURCHASE. [The Felfels] shall have an
Option . . . to purchase the [Jetton Property]| during the
term of this lease including any extensions or renewals
hereof. If [the Felfels] fail[ ] to exercise this option in the
manner described, then the Option shall automatically
cease and be of no further force and effect.

It is undisputed that the 2010 Lease Document was signed by the
Felfels on 1 February 2010 — the same date that they signed the Note —
as evidenced by a copy of the document entered into evidence at trial.
However, no copy of the 2010 Lease Document bearing Kyle’s signature
was ever produced during discovery or at trial.

The Note, which was in the amount of $200,000 and carried a nine
percent interest rate, was secured by a deed of trust to the Bay Harbour
Property. The Note stated that it was “[d]Jue and payable upon the earlier
of (i) an Event of Default under the Lease by [the Felfels], (ii) the termi-
nation of the Lease, or (iii) November 30, 2014.” The Note also contained
the following provision:

This Note is being given as partial consideration for the
undersigned’s receipt from Jason Kyle of an option to
purchase that certain property located at . . . Jetton Road,
Cornelius, North Carolina pursuant to the terms of that
certain Amended and Restated Lease Agreement between
the parties of even date herewith|.]

(Emphasis added.) The Note was signed by both of the Felfels on
1 February 2010.!

In 2011, the parties entered into a new instrument — also enti-
tled “Amended and Restated Lease Agreement” (hereinafter the “2011

1. The Note was not signed by Kyle.
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Lease™) — that adjusted the amount of monthly rent the Felfels were to
pay Kyle for the Jetton Property and extended the lease term to 31 May
2015. The 2011 Lease also stated, in pertinent part, the following:

[Kyle] previously granted to [the Felfels] an option to
purchase the [Jetton Property] under Paragraph 21 of
the Original Lease. Said purchase option is hereby
terminated and replaced in full with the following Option
... hereby granted to [the Felfels] to purchase the [Jetton
Property] during the term of this Lease, including any
extensions or renewals hereof. The Option is being given
in consideration of [the Felfels’] agreement to enter into
this Lease. If [the Felfels] fail[ ] to exercise this option in
the manner described, then the Option shall automatically
cease and be of no further force and effect.

(Emphasis added.)

Thus, the 2011 Lease contained a new option (hereinafter the “2011
Option”). A copy of the 2011 Lease entered into evidence at trial shows
that it was signed by the Felfels on 10 January 2011 and by Kyle on
15 February 2011. Thus, unlike the 2010 Lease Document, the 2011 Lease
was signed by both Kyle and the Felfels.

After occupying the Jetton Property and making their monthly
rental payments during the lease period, the Felfels vacated the Jetton
Property when the 2011 Lease term ended on 31 May 2015. At no point
did the Felfels ever attempt to exercise their option to purchase the
Jetton Property.

Despite Kyle’s demand that the Felfels pay the sums due under the
Note, they refused to do so. On 26 August 2015, Kyle filed the present
lawsuit in Mecklenburg County Superior Court in which he alleged as
his sole cause of action that the Felfels had breached the Note when
they failed to pay him the $200,000, plus interest, upon his demand for
payment. In both their initial answer and their amended answer, the
Felfels asserted the defense that the Note was unenforceable for lack
of consideration.

A jury trial was held before the Honorable Yvonne M. Evans begin-
ning on 27 June 2016. Both at the close of Kyle’s evidence and at the
close of all of the evidence, the Felfels moved for a directed verdict.
Both motions were denied by the trial court. The jury entered a verdict
in Kyle’s favor, answering the following questions in the affirmative: (1)
“Did Mr. Kyle and the Felfels enter into a contract?”; and (2) “Did the
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Felfels breach the contract by failing to pay Mr. Kyle the amount owed?”
The jury determined that Kyle was entitled to recover $250,000 in dam-
ages from the Felfels. The trial court entered judgment upon the verdict
on 1 July 2016.

On 7 July 2016, the Felfels filed a motion for judgment notwithstand-
ing the verdict (“JNOV”) in which they asserted, among other grounds,
that Kyle had failed to offer any evidence at trial showing that he pro-
vided legally sufficient consideration in exchange for the Felfels’ execu-
tion of the Note. After holding a hearing on 20 July 2016, the trial court
entered an order denying the JNOV motion on 26 July 2016. The Felfels
filed a timely notice of appeal from that order.

Analysis

The Felfels argue on appeal that the trial court erred in denying their
motion for JNOV given that the Note was unenforceable for lack of con-
sideration. This assertion is premised upon their contention that the 2010
Lease Document (which contained the 2010 Option that purported to be
the consideration for the Note) violated the statute of frauds because it
was not signed by Kyle. The Felfels contend that this failure to comply
with the statute of frauds, in turn, means that the 2010 Option was illu-
sory in that it could not have been legally enforced by them against Kyle.
Accordingly, the Felfels reason, consideration for the Note was never
actually given by Kyle and thus the Note is unenforceable.

Kyle, conversely, asserts that either the 2010 Option or the 2011
Option did, in fact, serve as the necessary consideration for the Note.
Alternatively, he argues that the doctrine of quasi-estoppel precludes the
Felfels from contesting the validity of the Note.

In order to survive a JNOV motion,

the non-movant must present more than a scintilla of evi-
dence to support its claim. While a scintilla is very slight
evidence, the non-movant’s evidence must still do more
than raise a suspicion, conjecture, guess, surmise, or
speculation as to the pertinent facts in order to justify its
submission to the jury. The trial court must construe the
evidence in the light most favorable to the non-movant and
resolve all evidentiary conflicts in the non-movant’s favor.

Monrris v. Scenera Research, LLC, 368 N.C. 857, 861, 788 S.E.2d 154, 157-
58 (2016) (internal citations and quotation marks omitted). We review
the trial court’s ruling on a JNOV motion de novo. Id.
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I. Lack of Consideration

In order to recover on a promissory note, “the party seeking relief
must show execution, delivery, consideration, demand, and nonpay-
ment.” Kane Plaza Assocs. v. Chadwick, 126 N.C. App. 661, 664, 486
S.E.2d 465, 467 (1997) (citation omitted). At issue here is whether Kyle
provided consideration, which “consists of any benefit, right, or inter-
est bestowed upon the promisor, or any forbearance, detriment, or loss
undertaken by the promisee.” McLamb v. T.P. Inc., 173 N.C. App. 586,
590, 619 S.E.2d 577, 581 (2005) (citation and quotation marks omitted),
disc. review denied, 360 N.C. 290, 627 S.E.2d 621 (2006).

Kyle asserts that the option to purchase the Jetton Property was
the consideration that the Felfels received in exchange for executing the
Note.2 Therefore, in order to prove that consideration existed to support
the Note, Kyle was required to establish either that (1) the 2010 Option
contained in the 2010 Lease Document — which was executed contem-
poraneously with the Note — was a legally enforceable agreement; or
(2) the 2011 Option contained in the 2011 Lease served as retroactive
consideration for the Note. We address each issue in turn.

A. 2010 Option as Consideration for the Note

[1] The Felfels contended in the trial court, and maintain in this appeal,
that the option contained in the 2010 Lease Document could not serve as
the consideration necessary to support the Note because the 2010 Lease
Document violated the statute of frauds in that it was not signed by Kyle.
North Carolina’s statute of frauds states as follows:

All contracts to sell or convey any lands, tenements or her-
editaments, or any interest in or concerning them . . . and
all other leases and contracts for leasing lands exceeding
in duration three years from the making thereof, shall be
void unless said contract, or some memorandum or note
thereof, be put in writing and signed by the party to be
charged therewith, or by some other person by him thereto
lawfully authorized.

N.C. Gen. Stat. § 22-2 (2015). It is well established that the “statute of
frauds . . . is applicable to option contracts for the purchase of prop-
erty[.]” Craig v. Kessing, 36 N.C. App. 389, 392, 244 S.E.2d 721, 723
(1978), aff'd, 297 N.C. 32, 253 S.E.2d 264 (1979).

2. Indeed, neither Paragraph 21 of the 2010 Lease Document nor the Note itself indi-
cate that anything other than the 2010 Option was to serve as consideration for the Felfels’
execution of the Note.
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With regard to documents required by the statute of frauds to be
in writing, the only admissible evidence to establish the agreement —
including the fact that it was signed — is the writing itself. See Jamerson
v. Logan, 228 N.C. 540, 544, 46 S.E.2d 561, 564 (1948) (“A contract which
the law requires to be in writing can be proved only by the writing itself,
not as the best, but as the only admissible evidence of its existence.”
(citation and quotation marks omitted)).

Here, it is undisputed that the 2010 Lease Document purported to
contain both an agreement for the Felfels to lease the Jetton Property
for a period exceeding three years and an option for them to purchase
that property. Therefore, the 2010 Lease Document (including the 2010
Option contained therein) was subject to the statute of frauds. Because
neither party introduced a version of the 2010 Lease Document that had
been signed by Kyle, the statute of frauds would have barred any attempt
by the Felfels to enforce the 2010 Option against Kyle. Accordingly,
because the 2010 Option was unenforceable against Kyle, it cannot serve
as consideration for the Note. See McLamb, 173 N.C. App. at 591, 619
S.E.2d at 581 (“[OJur courts have held that consideration which may
be withdrawn on a whim is illusory consideration which is insufficient
to support a contract.”); see also Milner Airco, Inc. of Charlotte, N.C.
v. Morris, 111 N.C. App. 866, 870, 433 S.E.2d 811, 814 (1993) (holding
contract unenforceable for lack of consideration because “while reciting
consideration, [the contract] does not bind the employer to any promise”).

B. 2011 Lease as Consideration for the Note

[2] Kyle also argues, in the alternative, that even if the 2010 Lease
Document — standing alone — did not serve as consideration for the
Note, consideration was provided retroactively by the 2011 Lease, which
both referenced the 2010 Option and purported to grant the Felfels a
new option. We reject this argument for several reasons.

First, the Note clearly stated on its face that the consideration for its
execution was the option granted in the 2010 Lease Document: “This
Note is being given as partial consideration for the [Felfels’] receipt from
Jason Kyle of an option to purchase [the Jetton Property] pursuant to the
terms of that certain Amended and Restated Lease Agreement between
the parties of even date herewith[.]” (Emphasis added.) The phrase “even
date” means “the same date.” Black’s Law Dictionary 635 (9th ed. 2009).
Thus, it is clear that the option being referenced in the Note was the one
contained in the 2010 Lease Document as that was the “Amended and
Restated Lease Agreement” signed by the Felfels on the same date as the
Note — not the 2011 Lease signed a year later. This fact is fatal to Kyle’s
argument. See, e.g., In re Head Grading Co., Inc., 3563 B.R. 122, 123-24
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(Bankr. E.D.N.C. 2006) (applying North Carolina law to invalidate deed
of trust secured by “Promissory Note of even date herewith” because
promissory note was executed on later date than deed of trust).

Second, we are not persuaded by Kyle’s contention that because
multiple writings may in some circumstances be construed together to
satisfy the statute of frauds, we should hold that in this case “the [2011]
Lease, with its internal references to the 2010 Lease [Document] and the
Note, is sufficient to comply with the statute of frauds.” The cases Kyle
cites in support of this argument stand merely for the proposition that
an agreement comprising separate, cross-referenced writings does not
necessarily violate the statute of frauds simply because the documents
are not physically attached. See, e.g., Fuller v. Southland Corp., 57 N.C.
App. 1, 7, 290 S.E.2d 754, 758 (“[T]he writings need not be physically
connected if they contain internal reference to other writings[,]” and
“unconnected writings must contain a reference to the other writings,
not merely a reference to the same subject matter.” (emphasis omitted)),
disc. review denied, 306 N.C. 556, 294 S.E.2d 223 (1982); Mezzanotte
v. Freeland, 20 N.C. App. 11, 16, 200 S.E.2d 410, 414 (1973) (explaining
that “[t]he papers need not be physically attached if they are connected
by internal reference” and holding that document referenced within
sales agreement and delivered contemporaneously with that agreement
constituted part of the “writing” for purposes of statute of frauds), disc.
review denied, 284 N.C. 616, 201 S.E.2d 689 (1974).

Here, however, the Note did not cross-reference the 2011 Lease.?
Rather, the Note only cross-referenced the “Amended and Restated
Lease Agreement between the parties of even date herewith” — that is,
the 2010 Lease Document.# Accordingly, the Note is unenforceable for
lack of consideration.

3. The lack of such a cross-reference is logical given that the 2011 Lease was not
executed until approximately one year after the Note was signed.

4. We are also unpersuaded by Kyle’s citation to Millikan v. Simmons, 244 N.C. 195,
93 S.E.2d 59 (1956). We are not presented with a situation, as occurred in Millikan, where
an agreement was entered verbally on a certain date, memorialized and signed on a later
date, and properly construed as having been in effect on the earlier of the two dates. Se