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HJ¢ d6i véi Tai Sdn

QUAN TRONG

Céc Luc Sy Toa Thuong Tham 6 tit ca 100 quan/hat ctia North Carolina dong vai tro
phan xu, chimg thyc di chic. Ho khong hanh nghé luat sur va khong thé tu vén phap ly
cho quy vi. Do d9, quy vi khong nén yéu cau Luc Su hodc nhan vién ctia Luc Su chuan
bi cac don xin, mau Iénh, ban ké tai khoan hodc tu van cho quy vi vé cach hoan tt cac
mau don hay vé bat ky van dé phap 1y nao.

Quy vi phai giit s6 sach chinh xac vé cac tai khoan va khoan dau tu ctia nguoi dugc
giam ho.

Quy vi phai ndp bao cao chinh xac va kip thoi.

Quy vi phai str dung tién ctia nguoi dugc gidgm h dé dép tmg nhu cau ciia ngudi dé
chtr khong phai cho ban than quy vi hay bat ky ngudi nao khac.

Céc khoan an phi va I¢ phi phai duqq tra cho Luc Sy Toa Thugng Tham. Quy vi s€
duoc van phong Luc Su thong bao vé cac khoan phi nay.

CAC PINH NGHIA

. Nguoi giam h 12 nguoi (hay cong ty) c6 nghia vu nhu mdt nguoi nhan uy thac va cé
trach nhiém lo toan cho con ngudi va/hodc tai san cta ngu'(n dugc giam hd. Cac co
quan cua tiéu bang ciing c6 thé duoc chi dinh 1am nguoi giam ho doc 1ap thay mit cho
chinh phu.

. Nguoi dai di¢n quyén loi ciia ngudi dugc giam hd 1a mot ngudi do Luc Sy Toa
Thuong Tham chi dinh dai dién cho ngudi duoc giam ho néu ho khong c6 luat su.
Nguoi dai dién quyén loi ciia ngudi duge gidm ho phai 1a ludt su.

. Ngudi nhan iy thac 1a mot ngudi nhan trach nhiém hanh dong chi yéu dé bao vé
quyén loi ciia mot ngudi khac.

. Nghia vu clia ngudi nhin dy thac giéng nhu mot cam két (161 hira) theo d6 nguoi
nhan uy thac hira 14 & bio vé quyén loi cia ngudi duge glam ho qua viéc quan ly t6t
tai san ciia nguoi do, bao ton tai san bang cach 1 glti vao cac phuong tién dau tur an toan,
hodc dam bao rang nguoi duge giam ho cé chd &, thuc pham va dugc cham soc strc
khoe. Nguoi nhan ty thac khong duoc lam bét ky viée gi ¢o vé 1a vi quyén loi cta ban
than minh.

. Céc diéu luat lién quan dén ngudi giam ho duoc tim thiy & Chuong 35A ciia B Ludt
Chung ctia North Carolina. Quy vi co thé tim doc BO Luat Chung cta North Carolina
tai hau hét cac thu vién cdng cdng, cac truong luat va trén mang tai www.ncleg.net.

. Nguoi duge giam ho 13 ngudi dd duge Toa An x4c nhén 1a thiéu ning luc phap 1y
(hodc la tré chua thanh nién). [G.S. §35A-1202(15)] Khi lam thu tuc xac dinh tinh
trang thiéu nang lyc phap 1y, ngudi dugc giam ho duoc goi 1a bi don.

. Lue Sw ¢6 nghia 1a Luc Su Toa Thuong Théam.
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Quyén thong tin nay dugc cung cap voi muc dich phuc vu c()ng chl'mg béng
cach huong dan nhitng nguoi da hay s& dugc chi dinh 1am nguoi giam ho dé
ho hiéu 1 cac nghia vy, trach nhiém va vai tr0 cua minh. Viée dgc tai liéu nay
khong thé thay thé cho viéc nhan tw van vé phap luat. Quy vi nén lién lac
v6i luat sw néu co bt ky cau héi nao vé phap luit va vai tro ciia minh khi
lam nguoi giam ho.

CAC NGUYEN TAC DANH CHO NGUOI GIAM HQ

Nguoi giam hd phai:

1.

bam bao rang mlnh lic nao ciing trung thanh v&i bon phan cham soc cac
nhu cdu “thyuc sy’ ciia nguoi duogc giam ho.

. Pua ra cac quyét dinh dam bao sirc khoe thé chat va tinh than cta ngudi
duoc giam ho.

. Tao diéu kién cho nguoi dugc gidam h tham gia vao tAt ca cac quyét dinh
trong pham vi c6 thé va phu hop véi kha nang cua nguoi do.

. Pam béo rang nhu cau vé vige glam ho dugc xem xét lai dinh ky va cac
phuong phap thay thé, bao gdm viéc phuc hdi nang lyc phap 1y hodc ra
1énh giam ho han ché, dugc can nhac.

CAC NGUYEN TAC DANH CHO NGUOI PUQC GIAM HO

. Nguoi duge giam ho can duoc tao diéu kién tham gia vao tat ca cac quyét
dinh trong pham vi ¢ thé va phu hop véi kha niang ciia ngudi do.

Nguoi dugc gidm ho c6 quyén nop don xin 1én Toa An dé viéc gidm ho
dugc xem xét lai dinh ky, gébm ca viéc yéu cau dugc phuc hoéi nang luc
phép ly,

. Nguai dugc gidm ho c6 quyén c6 mét nguosi dai dién trong céc thu tuc
phép 1y vé viéc gidm ho dé€ béo vé cdc quyén lgi theo mong mudn cua
ngudi dugc gidm ho. Ngudi dai dién nay ciing cé thé dé nghi véi Luc Su
nhiing cach ma sé mang lai lgi ich t6t nhat cho ngudi dugc giam ho néu
khac véi nhiing mong muén ctia ngudi dugc giam ho. [G.S. 35A-1107]

CAC LOAI HINH GIAM HO
. Nguwoi Giam H P6i Véi Tai San: La nguoi gidam ho duoc chi dinh chi
dé quan ly tai san, tai san thtra ké va thuc hién cac cong viéc chinh thirc
cho mot nguoi duge giam hd. [G.S. 35A-1202(9)]

2




2. Ngudi Giam H D6i Véi Con Ngudi: Mot nguoi gigm ho dugc chi dinh chi dé
thue hién cac nhiém vu lién quan dén viée cham soc, giam hd va quan ly mét nguoi
dugc giam ho. Nguoi giam ho doi voi con nguoi khong co quyén st dung tién bac
hay tai san ctia nguoi dugc giam hg. [G.S. 35A-1202(10)]

3. Nguwoi Giam H) Chung: Nguoi giam ho nhan trach nhiém ddi véi ca tai san ciing
nhu con nguoi. [G.S. 35A-1202(7)]

4. LUU Y: Lénh chi dinh ngudi giam ho co thé han ché cac quyén han va trach nhiém
ctia nguoi do. Xin xem phan “Cac Quyén Han va Trach Nhiém cua Nguoi Giam
Ho”.

NHUNG LUU Y PAC BIET - NGUOI GIAM HQ TRE CHUA
THANH NIEN

1. Theo luat phép thi tré em duci 18 tudi duoc coi 1a khong c6 niang lyc phap 1y, do do
khéng can qua thu tyc x4c dinh tinh trang thiéu nang luc phap 1y trude khi chi dinh
mot nguoi gidm ho. Tuy nhién, cdc bén lién quan van phai tham gia mot phién toa.
Mot phu huynh hay nguoi khac c¢6 thé dugc chi dinh 1a nguoi giam ho tai san ctia tré
chua thanh nién do.

2. Toa An chi c6 thé chi dinh nguoi gigm ho dbi véi con ngudi néu tré chua thanh nién
d6 bi mo coi hoac phu huynh cua tré bi tude quyén lam cha me.
[G.S. 35A-1224(a)]

3. Phy huynh cua tré chua thanh nién (v6i tu cach la nguoi gidm hd dugc chi dinh)
KHONG DPUQC sir dung tién cua tré dé trang trai cac chi phi sinh hoat (dn udng,
chd &, quan 40) va gido duc cho tré d6 bai vi phy huynh vén ¢6 trach nhiém phap
dinh phdi bao tra c4c chi phi sinh hoat va gido duc ctia con minh cho dén khi tré dat
18 tudi. Néu mot phu huynh/ngu’(‘yi giam ho khong c6 kha nang trang trai cac chi phi
sinh hoat co ban can thi€t cua mot tré chua thanh nién thi ngudi do co thé nop don
1én Luc Su dé yéu ciu dugc phép sur dyng mot phan tién cua tré de lo cic nhu ciu
do. Tuy nhién, Luc Su c6 toan quyen quyet dinh chdp nhan yéu cau hay khong. Xin
xem phan “Nhimng Didu Cam Dbi Vi Tat Ca Nguoi Giam Ho”.

4. Khoéng dugc ban bat dong san ctia mot tré chua thanh nién trir phl ngudi giam ho tai
san hogc ngudi giam ho chung ndp don xin 1én Toa An trude va duoc 1énh toa chip
nhén giao dich mua ban d6. Nguoi giam ho tai san hodc giam ho chung co thé ban
tai san ca nhan cia nguoi dugce giam hd ma khong cAn xin 1énh cta toa mién 13 tdng
gia tri cua tai san ban khong qua 5.000$ vao bat ky mot chu ky bdo cdo nao va viée
mua béan ciing nhu cach sir dung tién thu dugc phai duoc bao cdo trong ky bao cao
hang nam ké tiép. Mot ngudi giam ho tai san hay giam ho chung khéng dwoc phép
ban tai san ca nhan ctia nguoi dugc gidm ho voi gia tri nhiéu hon 5.000$ vao bat ky
mot chu ky bao cao nao néu chua ndp don xin 1én Toa An va duoc 1énh toa chép
nhan viéc mua ban d6. Xin xem phan “Tai San, PAu Tu va Bang Chung”.

5. €6 mot s trach nhiém va gidi han dic biét dbi véi céc loai tai san hay khoan dau tu
ma mot ngudi giam ho co thé xir Iy thay mat cho mét tré chua thanh nién. Xin xem
phén “Tai San, Pau Tu va Bang Chimg”.




6. Co cacyéu cau dic biét quy dinh ring nguoi giam h¢ c6 trach nhiém phai np ban
kiém ké tai san cua tré chua thanh nién 1én Toa An cting nhu ndp béo cao hang
nam ké khai tit ca cac khodn thu nhdp, giai ngén, tién rat, tién dau tu va/hodc sb
du cua cic khoan tién hay tai san dugc giir hay dau tu thay mit cho tré chua thanh
nién. Xin xem phan “Bao C40”.

7. Khi mot nguoi dugc glam ho chua thanh nién dat 18 tudi (hodc som hon néu dugc
cong nhén 1a nguoi song doc 1ap qua viée két hon hodc theo 1énh toa) thi 1énh glam
ho sé bi huy bo. [G.S. 35A-1295, 1202(12)] Nguoi giam hd phai ndp bao céo cudi

cung Ién Luc Su Toa Thugng Tham trong vong 60 ngay ké tir ngay huy bo 1énh.
Phai chuyen cho nguoi da dugce glam ho bét ky tai san con lai no trong quy tai
san duoc gidm ho va phai liy gidy bién nhan tir nguoi d6 dé nop cing vai bao cdo
cudi cing vé viéc giam hg. Xin xem phan “Huy Bé Lénh Giam H¢”.

THU TUC CHI PINH VA CAC TRACH NHIEM CUA NGUOI
GIAM HO
Luat phép rang budc tit ca nguoi giam ho phai thuc hién ding cac trach nhiém cia
nguoi nhan y thac va bao vé quyén lgi cua nguoi dugce giam hg. Céc trach nhiém cu
thé ctia mot nguoi giam hd tuy thude vao loai hinh giam hé (giam ho ddi vi tai san,
dbi vai con nguoi, hodc giam ho chung) duge ghi trong 1énh.

1. Céc Diéu Kién Pé Lam Nguoi Giam Hp
(a) Nép don yéu cau xdc nhdn hgi di diéu kién

Nhiing ngudi mudn lam ngudi giam hd cho mot ngudi thiéu ning lyc phép Iy
hay tré chua thanh nién phai nop don 1én Luc Su Toa Thuong Tham cua quan/
hat noi tré chua thanh nién hay nguoi thidu ning lyc phép 1y dang cu trii, hoic
noi nguoi thidu nang lyc phap 1y dang nim vién noi tra. Phai sir dung mau
ctia phong Luc Sy khi ndp don xin nay. Mau don yéu cu ké khai so bo tt ca
cac tai san va no cua nguoi dugc gidm hg. Do do, ngudi ndp don s€ can biét
thong tin tong quat v& cac bat dong san, tai khoan ngan hang, c¢b phiéu, trai
phiéu, xe cd va céc tai san ca nhan khéc ctia nguoi duoc giam ho ciing nhu gia
tri udc tinh cua cac tai san nay va cua cac khoan ng (khoan vay thé chép, thué,
thé tin dung, v.v.) cia ngudi duge giam ho thi méi co thé hoan tat miu don
nay. Mau don c6 phan huéng din dé giap quy vi dién ddy di thong tin can
thiét. [G.S. 35A-1210, 1251 (ngudi thiéu nang lyc phap ly); 35A-1221, 1225
(tré chua thanh nién)]. /Cdc mdu don — Pon Xin Thir B6 Nhiém Nguwoi Gidm
HG doi véi Tai San, Ngueoi Giam H$ doi véi Con Ngueoi hay Newoi Gidm HE
Chung cho mét Nguoi Thiéu Nang Liee Phdp Ly, AOC-E-206 hodc Pon Xin
Lénh Giam H¢ doi véi Tai San, Giam H¢ doi véi Con Nguwoi hay Gidm HE
Chung cho m¢t Tré Chwa Thanh Nién, AOC-E-208.]




(b) Nhitng nguweoi hoi dii diéu kién (dé lam nguweoi gidm hg cho mét nguwoi thiéu

nang lyc phap ly)

Luc Sy Toa Thuong Thdm sé& cép thu bd nhiém ngudi giam ho cho (nhiing)

nguoi hay cong ty ndp don va héi du dicu kién theo thir tyr wu tién nhu sau:

(1) Mot ca nhan truong thanh
Néu c4 nhan d6 khong phai 1a cu dan North Carolina thi ho phai dong y
chép nhén thim quyén ciia Toa An North Carolina ddng thoi phai chi
dinh mot dai dién cu trt trong dia phuong dé nhan gidy to tong dat thay
mat cho ho.

(2) Mot cong ty, néu didu 1& cong ty cho phép viée dong vai tro nhu mot
nguoi giam hg hay thuc hién cac chitc nang uy thac tuong tu khac;

(3) Mot bén doc lépr thay mat cho chinh phu (Giam béc Phong Dich Vu Xa
Hoi, Phong Y T¢é hay Phong Suc Khoe Tam Than cua dia phuong, v.v.).
[G.S.35A-1213.1214]

(¢) Nhitng nguoi hoi dii diéu kién (dé lam nguoi gidm hg cho mét tré chua thanh
nién)
(1) Mot ca nhan truong thanh
a. phai ghi dinh mét dai dién cu tra trong dia phuong dé nhan gidy to tng
dat néu lam Nguoi Giam HO Chung hay Nguoi Giam HQ Tai San va
khong phai 1a cu dan cua North Carolina. [G.S. 35A-1230]
(2) Mot cong ty, néu didu 16 cong ty cho phép viée dong vai tro nhu mot
nguoi giam ho hay thuc hién cac chirc nang uy thac tuong tu khac.
[G.S. 35A-1224]

(d) Nhing nguoi khéng héi di diéu kién
Nhiing nguoi ma theo sy phan xét cua Luc Sy s€ khong bao vé loi ich tot nhat
cua nguoi dugce giam ho thi khong dugc lam nguoi giam hd. [G.S. 35A-1214]

(e) Tuyén thé (cam két)
Tat ca nhimg ngudi giam ho déu phai doc 101 tuyén thé (cam két) trong do6 ho
thé (xac nhan) 1a s€ thuc hién mot cach trung thanh va trung thyc tat ca cac
nghia vy cia mt nguoi giam ho theo hét kha nang cua minh va phu hop voi
luat phap. [Cac mau don — Mau Tuyén Thé, AOC-E-400]

() Bdo hiém bao lanh
Nhitng ngudi lam giam ho chung hay giam ho tai san phai mua bao hiém bao
lanh do Luc Su chap nhan dé dam bao rang ho s€ thuc hién ding dan cac
trach nhiém ciia mot nguoi giam ho. Co6 mot s it truong hop trong d6 sé tién
bao hiém bao lanh c6 thé dugc giam theo thda thuan gui tien do Luc Su chap
nhén., Luc Sy Toa Thugng Tham cling ¢6 toan quyén budc nhzfmg nguoi giam
ho doi voi con nguoi ma khong phai la cur dan phai mua bao hiém bao lanh.
[G.S. 354-1230]. [Cac mau don — Mau Bao Hiém Bdo Lanh, AOC-E-401]
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Ra lénh

Luc Su c6 thé, sau khi co hay khong t6 chic phlen toa, cho phép viéc
cép thu bd nhiém ngudi giam ho cho ngudi nhan | uy thac (ngudi giam
hd). [G.S. 35A-1213, 1214, 1215, 1226]. [Cac mau don — An Lénh
theo Don Xin Chi Dinh Ngm‘n' Giam Ho, AOC-E-406, Lénh Cho Phép
Cap Thu Bo Nhiém, AOC-E-402]

Cdp thir b6 nhiém

Luc su sé cap thu b6 nhiém cho ngum dugce chi dinh lam nguoi giam
hd. Thu nay la bang chung rang nguoi giam ho ¢6 quyen hanh dong
thay mat cho nguoi dugce gidm ho. (Xin xem phan trén dé biét dinh
nghia vé cac loai hinh giam ho khac nhau). /Cac mau don — Thu Bo
Nhiém, Nguoi Giam Ho doi véi Tai San, AOC-E-407; Nguoi Gidm Ho
doi véi Con Nguoi, AOC-E-408; Nguweoi Gidm Hé Chung, AOC-E-413]

2. Cac Quyén Han va Trach Nhiém cia Nguwoi Giam Ho

(@)

()

Nguweoi gidm hg doi voi tdi san

Trur phl c6 cac gidi han theo I¢nh toa, nguoi glam ho dbi véi tai san ¢
quyen tong quat dé “thyc hién theo cach hop 1y va khon ngoan tit ca
cac hanh dong ma mot nguoi c6 y thire than trong hop ly s€ lam lién
quan dén viéc thu nhan, bao ton, trong nom va st dung tai san cia
nguoi duoc glam ho véi muc dich 1a quan ly tai sén clia nguorl do theo
cach hop phap va mang lai loi ich t6t nhat cho ngu(n dugc giam hg...
Mot danh sach liét ké day du cac quyen han nay c6 thé duoc tim thay
trong G.S. 35A-1251 va 1253 (601 v6i nguoi thiéu nang luc phap 1Y)
va G.S. 35A-1252 va 1253 (dbi véi tré chua thanh nién).

Ngoai céc trach nhi¢m duoc quy dinh boi luat phap hay theo Iénh cta
Luc Su, ngudi giam ho di voi tai san cung ¢6 trach nhiém nim gitr va
su dung cho loi ich ctia nguoi duge gidm ho toan bo tai san clia nguoi
do cung nhu thu ng va trd ng thay mat cho nguoi dugc glam ho (gom
ca cac khoan thué), tuan thu tit ca cac 1énh hop phap cua Toa Anva
ltc nao cling hanh dong mot cach chu ddo, c6 su can nhéc ky ludng
theo ti€u chuan ma mot ngudi than trong binh thuong nhan ty thac sé
lam trong viéc thu nhan va duy tri tai san cua nguoi dugc giam hg.
Nguoi gidm hé doi véi con ngueoi

Tru ph1 €O cac glO’l han theo 1¢€nh toa, ngum glam ho ddi voi con
nguoi co quyen glam ho d6i voi ngudi duge giam ho va chiu trach
nhi¢m thu x€p moi vi¢c chdm soc cho nguoi do, bao gom viée diéu tri
y té va tim ly, dam bao didu kién song thoai mai, ké ca chd &; va dap
ung cac nhu cau sinh hoat, gom ca viée gido duc, hun nghe va viéc
lam. [G.S. 35A- 1241] Neu €06 van ban huéng dan trude vé cach cham
soc tinh trang y té thé chit hay tdm than cho ngudi duoc giam ho thi
nguoi giam ho phai tuan theo cac hudng dan do.




©

3. Tai
@

®)

(©

Ngueoi giam ho chung

Trr phi c6 cac gidi han theo 1¢nh toa, nguoi giam ho chung co tat ca cac
quyén han va trach nhi¢m nhu mot nguoi gidm ho doi véi tai san va doi
v6i con nguoi. [G.S.35A- 1202(7)]

LUUY: Cac quyén han va trach nhi¢m ctia nguoi glam ho quy dinh
trong cac didu khoan phu (a), (b) va (c) 6 thé bi gi6i han néu co6 1énh
ctia Toa An danh mot sé quyén han va trach nhiém cu thé cho ngudi
dugc giam ho.

San, Pau Tuw va Bing Chiing

Tai san

Tai sdn ctia nguoi duogc gidm hg, cho du do la bat dong san hay tai san
céa nhan, phai dugc duy tri theo cach dé dam bao rang nguoi dugc giam
ho s& c6 chd & hoic c6 du t1en chi trd cac chi phi sinh hoat ctia ho.

Nguorl giam ho phai gnr s0 sach chinh xac vé tai san, thu nhép, chi phi
va cac khoan tién rat ciia nguoi dugce giam hg.

Néu c6 thé duoc, chi nén str dung thu nhap cua ngudi duge glarn ho
(chtr khong dung bat ky phan tién von nao ctia ho) dé chi tra cac chi phi
sinh hoat. Ngm’orl giam ho ddi voi tai san hay nguoi glam ho chung pha1
nop don xin Ién Lyc Sy trude néu can ban bat dong san dé trang trai cac
chi phi can thiét cho ngudi duoc giam ho, hodc néu can ban tai san cd
nhan véi gla tri trén 5.000$ trong bat ky mot chu ky bao c4o nao dé
trang trai cac chi phi can thiét ciia ngudi duoc gidm ho.

Pau tw

Tién cua ngu(n dugc giam ho phdi dugc dau tu vao cac tai khoan sinh
161 hodc cac quy dau tu duge chip nhan khéc [G.S. 35A-1251; 1252]
dung tén cua nguoi dugc giam hd va co ghi tén ciia nguoi giam ho 1a
nguoi dai dién cho nguoi duoc giam ho. Ngucn glam ho phai quan ly
dung dén céac quy dau tu dé dam bao lac nao  cling ¢6 du tién dap Lrng
céc nhu ciu clia nguoi dugc giam ho nhu chd &, thuc pham, quan 4o va
su chdm soc y té.

LUU Y: Néu khong quan Iy va glu' gin chu dio tién clia ngum duoc
glam h¢ thi nguoi glam h§ c6 the phai chju trach nhi¢m c4 nhén vi
da vi pham nghia vu ciia mot ngum nhén iy thac. Theo quy tic vé
viéc hanh dong nhuw mét ngum coy thire than trong hop ly, viéc
dAu tu tién cia nguoi dlr(rc glam h{ vao cac chu’ng khoan hay
phlr(mg tién dau tw khac 6 riii ro bi mét vén c6 thé khién cho
ngwoi giam hd phai chiu trach nhlgm ca nhan vi da vi pham nghia
vu cia mft nguoi nhan dy thac.

Bang chung

Nguorl glam ho phai luu glu céac chi phleu da thanh toan va hoa don cua
tit ca moi chi tidu, va mdi 1an béo cao phai cung cap nhimg tai ligu nay
cho Luc Sy kém v6i cac ban ké ngan hang, glay chung nhan quyen SO
hitu hay cac bang chig khac vé sb tai san con dugc giit hay dau tu.
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4. Cac Trach Nhiém Khac

(a) Thong bao kip thoi cho Luc Sy néu quy vi doi tén hay dia chi ctia minh.

(b) Théng bao kip thdi cho Luc Su néu quy vi ddi chd ¢ ctia ngudi duoc giam ho.
5. Nhirng Piéu CAm Ddi Véi Tat Ca Nguoi Giam Ho

Bt dong san va tai san ca nhan ciia nguoi dugc giam ho khoéng duoc st
dung cho bat ky nguoi nao ngoai chinh ngudi dugce gidm ho hodc cho bat
ky muc dich nao ngoai viéc dem lai loi ich cho nguoi duge giam ho.

Tién ctia ngudi duoc giam ho phai duoc gitt tach riéng voi tién ca nhan cua
nguoi giam hg. Nguoi giam ho phai co tén trén tat ca cac tai khoan cua
nguoi duge giam ho véi tu cach 1a nguoi dai dién cho ngudi duge giam ho.
Nguoi gidm ho khong dugc dimg tén trén nhitng tai khodn dé véi tu cach 1a
ngudi dong so hitu tai khoan ¢ hoac khong co quyén kiém hudng hoac
dumg tén la nguoi thu hudng trong truong hop nguoi duge giam hd qua doi.
Nguoi giam hg khong duoc vay tién tir nguoi duge gidm hg hodc cho nguoi
khac vay tién cia nguoi dugc giam ho trir phi dugc phép theo 1énh toa.
Nglro‘1 giam ho khong duoc v1et chi phleu dé rat “tién mat” trir phi do 1a
viée dugc Toa An cho phép dé rit tien theo dinh ky cho ngudi dugc giam
ho st dung.

Khéng dugce ban bat dong san ciia nguoi dugce gidm h trir phi Toa An ra
1énh trude cho phép lam viéc d6. Mot ngudi giam ho tai san hay giam ho
chung khong dugc béan tai sdn c4 nhan cua nguoi dugc giélm ho vai gia tri
nhiéu hon 5. 0008 vao bat ky mot chu ky bdo céo nao néu chua dugc Toa
An cho phép trude.

Khong dugc ban bat dong san cua ngudi duge glam ho trir phi nguoi gidm
ho tai san hay glam ho chung 1am tht tyc dic biét yéu ciu Toa An chap
nhan va uy quyén lam vi¢c do.

Néu nguoi giam ho chung hay gidm h tai san mubn ban tai san c4 nhan cua
nguoi duge giam hd voi gid tri nhiéu hon 5.000,008 trong bat ky mot ky
béo céo nao thi ngudi gidm h phéi n6p kién nghi vé vige xur ly tai san dé
yeu cau Toa An chap nhan va ity quyén trude khi lam viée do. Viéc ban tai
san voi gia tri dudi 5. 000 ,00$ trong mot ky bao cdo khong can dugc Toa An
cho phép trudc ma chi can duoc bao cio vao ky bao cio hang nam ké tiép.
Phy huynh ciia tré chua thanh nién khéng dwge st dung tién cua tré dé
trang trai cac chi phi sinh hoat (dn uong, cho ¢, quan 4o0) va gido duc cho tré
d6 bai vi phu huynh von c6 trach nhiém phdp dinh phai bao tra céc chi phi
sinh hoat va gido duc cua con minh cho dén khi tré dat 18 tu6i. Néu mot
phu huynh hay nguoi gidm ho khong co kha ning trang trai cac chi phi sinh
hoat co ban can thi€t ciia mot tré chua thanh nién thi nguodi do co theé ndp
don Ién Luc Sy dé yéu cau dugc phép s dung mot phan tién cta tré dé lo
cdc nhu cau d6. Tuy nhién, Luc Sy c6 toan quyén quyét dinh chap nhan yéu
cau hay khong.

Tai sn ctia tré chua thanh nién phai duoc chuyén cho tré khi tré dat 18 tudi
va Luc Su da chap nhén bao céo cudi cung.

Nguoi giém ho khéng duoc phép ung thudn véi viée 1am tha thudt triét sin
cho nguoi duoc giam ho. Ngum dugc gidm ho chi co thé bj triét san néu
mot phuong phép tri liéu can thiét vé mat y té dé diéu tri bénh c6 thé dan
dén tinh trang bi triét san va Luc Sy da chap nhan viée tri liéu do.
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CAC CHI PHi, KHOAN BOI HOAN VA TIEN HOA HONG
. Cac Chi Phi va Khoan Bbi Hoan Puwoc Phép

Luc Su ¢6 thé chap nhan cho nguorl gidam ho dugc bdi hoan mot sé chi phi
cu thé tir tai san ctia nguoi dugc giam ho, vi du nhu chi phi bao hiém bao
lanh va céc an phi. [G.S.35A-1267]

Néu ngudi duge giam ho dang song chung v6i ngudi glam ho hoac nguoi
khéc thi Luc Sy cling ¢6 thé cho phép tra tién cho ngu’orl giam h hoac
ngum sdng chung dé bao tra phan cua nguoi dugce giam hg trong cdc chi
phi gia ho nhu thirc an va cac nhu cau khac.

. Tién Hoa Hong (Chi 4p dung cho ngudi giam ho tai san va giam ho
chung)

Ngui gidm ho co thé duoc tra tién hoa héng nhu 1a thi lao cho thi gian
va cong stre cua nguoi do trong viéc quan ly tai san cia nguoi duge giam
ho. Luc Sy Toa Thuong Tham cé toan quyén quyét dinh s6 tién hay
phuong thirc tra thu lao, 1én dén murc t6i da 12 nam phan tram (5%) thu
nhép va cac khoan rit ho‘p 1€ tir tai san cua nguorl dugc giam h¢. [LUU Y:
Bit ky khoan hoa hong nao lién quan dén phan tién von s€ dugc phan bd
(chia déu) trong thoi glan uy thac tai san con lai (tic 12 s6 nam cho dén
khi tré chua thanh nién dat 18 tudi, hodc s6 ndm con lai trong tudi tho du
kién cua nguql thiéu nang luc phap 1y duogc tinh theo G.S. 8-46).] Luc Su
s€ xem xét dén luong thoi gian va cong ste cling nhu mire do trach nhiém
va cac k¥ nang can thiét dé quan 1y tai san ctia nguoi duogc giam ho. Tién
hoa hong tra cho nguoi gidm ho dugc ghi vao so6 sach 1a chi phi va chi tiéu
quan 1y tai san. Tién hoa hdng nhiam muc dich hoan lai cc chi phi thong
thudng nhu phi goi dién thoai, gui thu va di lai ma ngudi gidm ho phai tra
khi thyc hién cdc trach nhiém gidm hd dong thoi dé tra thu lao cho nguoi
giam ho vi cung cap dich vu quan ly tai san. Trong mdt s0 it truong hop,
Luc Su c6 thé chap nhan cac khoan boi hoan thém cho céc chi phi ma
nguoi gidam ho tra bang tlen tai. Nguoi gidm ho phai nop don yéu cau Lyc
Su chap nhan cac khoan tién hoa hong hay bdi hoan thém cho chi phi tra
bang tién thi trude khi nhan cac khoan tién nay. [G.S. 35A-1269]

. Chi Phi Luat Su (Chi ap dung cho nguoi giam hd tai san va giam ho
chung)

Ngum giam ho c6 thé chon thué ludt su dé dai dién cho quy tai san cua
ngum duogc glam hd. Tuy nhién, ho khong duge phép sir dung tién cua
nguoi duoc giam ho dé tra chi phi luat su trir phi Luc Sy xac nhan rang do
12 mot chi phi hop ly. Cac chi ph1 luat su ma Luc Su cho phep ¢6 thé lam
giam tién hoa hong cua ngudi gidm ho trir phi luat su cung cap mot dich
vu dic biét, khong nam trong pham vi quan ly tai san thong thu:ong
Khong phai chi phi luét su nao cung dugc Luc Sy chip nhan, va néu )
khong duoc chip nhan thi nguoi gidm ho sé chiu trach nhiém ca nhan déi
v6i chi phi luat su.




BAO CAO

(Chi ap dung cho nguoi giam ho tai san va giam ho chung)

1. Cac Loai Bao Cao

(@)

(b)

(c)

Ban Kiém Ké [Kiém Ké Tai San Puoc Giam H$, mau AOC-E-510]

Trong Vong ba (3) thang ké tir ngay duoc xac nhan hoi du diéu kién,
ngudi giam ho phdi ndp cho van phong Luc Sy Toa Thu:ong Tham
mot ban kiém ké chinh xéc toan bg tai san cua ngudi dugc giam ho,
trong d6 miéu ta va dinh gia tat ca cac bat dong san va tai san cd nhan
do nguoi dugce glam ho so hitu ké tir ngay dugc xac nhan hoi du dieu
kién. Ngu(n giam h¢ phai lay ban sao cua cac phiéu chir ky va hop
ddng gm tién lién quan dén bét ky tai khoan chung nao tur t6 chuc
nhan giri tién va ndp cung voi ban kiém ké. [G.S. 35A-1261] Céc tai
san dugc phat hién ra sau d6 phai dugc bdo céo trén mot ban kiém ké
b6 sung. [G.S. 35A-1263. 1] Cac nguon thu nhép cta nguoi dugce giam
ho (vi du nhu luong huu, tién 13i, tién an sinh x4 hoi, v.v.) cling nhu
céc tai san dugc mua sau nay hodc tai san bi thanh ly (vi du nhu bat
dong san hay ¢b phiéu dugce ban lai, chimg thu { uy thac nha bi tich thu
thé no, v.v.) phai dugc béo céo vao ky béo céo ké tiép.

Bdo Cao Hang Nam [Bao Cao, mau AOC-E-506]

Nguoi giam ho p; nép ban béo céo hang nam muon nhét 1a ba muoi
(30) ngay sau ngay ky niém mot nam ngay ma ngudi dé dugc xac
nhan du diéu kién lam ngum giam ho. Ban bao cao ¢6 thé duoc nop
som hon. Sau d6 ngudi gidm h phdi ndp bdo cao hang nam cho dén
khi ndp bao céo cuoi cung. [G.S. 35A-1264]

Bdo Cdo Cubi Cimng [Bdo Céo, mau AOC-E-506]

Nguoi giam ho phdi ndp bio cdo cudi ciing trong vong sau muoi (60)
ngay ké tir ngay huy bo 1énh gidm h¢. [G.S. 35A-1266]

2. Bing Chirng

Tt ca cac bao cao phai duge nop kém véi cac chi phléu da thanh toan
hodc cac bang chimg khac ma Luc Su chap nhan dé chirng minh cho tat ca
khodn giai ngan, tién riit va toan bd sd tién con glu hay dau tu (vi dy nhu
ban ké tai khoan cua ngan hang hay cua cong ty moi glcn cho thiy sb du
tai khoan, gidy sé hiru xe, chtng thu so hitu bat dong san, v.v.).
[G.S.35A-1268]
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3. N¢i Dung Bao Céo

Tét ca cac bao cao dugc ndp cho Luc Sy Toa Thugng Tham déu phai dugc
tuyén thé va ky tén, va phai c6 cac ndi dung nhu sau:

(a) Khoang thoi gian ctia bao cao va néu rd do l1a bao cao hang nam hay
béo cao cudi ciing;

(b) S& lwong va gia tri tai san ciia nguoi dugc glam hd can ctr vao ban
kiém ké va dich vu dinh gia hodc can ctt vao bao cdo lan trude; cac
hinh thirc va phuong thtrc dau tur tién, neu co; s6 thu nhép va tai san
tang thém trong ky béo cdo; va toan bo sb tién 13i hay 15 tir viéc ban
tai san hoac tir viéc khac;

(c) Tét ca cac khoan thanh toan, chi phi, khoan 15 va khoan tién rut;
(d) S du tai san con gitr dugc, néu co;

(e) Bétky chi tiét hay thong tin nao khac ma Luc Sy cho la can thiét dé
hiéu 16 cac tai khoan. [G.S. 35A-1264, 1266]

4. Truwong Hop Khong Nop Biao Cio

Néu ngudi glam ho khong nop bao cao theo quy dinh hodc ndp bao cao
khong dat yéu cau thi Luc Sy Toa Thuong Tham c6 thé, sau khi théng bao
dung cach, ra 1¢nh budc nguoi giam ho ra hau toa dé trinh bay 1y do vi sao
ho dé khong nop ban kiém ké hay bao cdo. Neu trong vong 20 ngay sau
khi dugc tong dat 1énh d6 ma nglrm giam ho van chua ndp glay to theo
yeu cau thi Luc Sy ¢6 thé yeu cau canh sat truong quan/hat tong dat 1énh
coi thudng toa an va 1énh glam glu cho ngum giam ho, theo d6 canh sat
treong quan/hat s€ giam gilr nguoi glam ho & nha ti quan/hat cho dén khi
ho tuan thu 1énh cua Luc Sy. Ngudi giam ho s€ chiu trach nhi€ém cé nhan
d6i vai tat ca cac chi phi lién quan dén thu tuc nay. Luc Su ciing c6 thé bai
nhiém nguoi giam ho va chi dinh nguoi khac quan ly tai san ciia nguoi
duogc giam hd. [G.S. 35A-1265]

HUY BO LENH GIAM HQ
1. Nguwoi Giam H¢ T Chire hay Qua Doi
(a) Twr chuc

Mot ngudi giam ho mudn tir chirc phai ndp don yéu cau Luc Sy Toa
Thugng Tham ra 1énh cho phep tr chue.

[G.S. 35A-1292] Luc Su c6 thé chép nhan viéc tir chirc sau khi phé
duyét bao céo cudi cung.
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(b) Qua doi
Néu ngudi giam ho qua doi, Luc Su s& chi dinh mt ngudi giam ho ké nhiém thdng qua
thi tuc gidng nhu khi chi dinh nguoi giam ho ban dau.
[G.S. 35A-1293]
. Ngwoi Giam H¢ Bi Bai Nhiém
(a) Cac truong hop bit bugc
Luc Su bét budc phai bai nhiém nguoi giam ho hodc c6 hanh dong xtr ly khac khi nguoi
giam ho duoc phan xit 1a thiéu nang luc phap 1Y, bi két 4n toi dai hinh, duoc phat hién ra la
da khong hoi du diéu kién tir lic ban dau, khong gia han bao hlém bao 1anh, khong ndp
béo céo, khong tun thu bét ky trat hu toa, théng bao hay glay to phdp 1y nao khac dugce
tong dat cho ngudi giam h¢ hay nguoi dwoc chi dinh nhan gidy tong dat thay mat cho
nguoi gidm hd, hoic néu Luc Sy xéc nhan rang ngwoi giam ho khong con 1a ngudi phit
hop dé tiép tuc déng vai tro d6. Mot danh sach lit ké ddy dit céc truong hop 14 co 56 cho
viéc bi nhiém bét budc ngudi gidm ho cd thé duge tim thiy tai G.S. 35A-1290(c).
(b) Cac truong hop tity y
Luc Su c6 thé bii nhiém nguoi giam ho hodc ¢6 hanh dong xir Iy khac néu x4c nhan réng
ngudi giam ho da quan 1y kém hay lang phi tién hay tai sin cia ngudi duoc gidm ho, da
khong cham soc diing mirc cho nguoi duge giam hd, bi pha san hodc da vi pham nghia vu
clia mot ngudi nhan ty thac. Mot danh sach ligt ké ddy dii céc truong hop 13 co s dé co
thé bai nhiém tily ¥ ngudi gidm hd co thé duoc tim thay tai G.S. 35A-1290(a) v (b).
(¢) Céc trieong hop khén cap
Luc Su c6 thé bai nhiém nguoi giam ho ma khong cén t6 chirc phién toa néu x4c nhan c¢6
1 do chinh dang dé tin ring co truong hop khén cap de doa sw an nguy hay tai san ctia
nguoi dugc gidam ho.
(d) Cac lénh tam thoi
Khi bi nhiém mét ngudi giam ho, Luc S c6 thé ra céc 1énh tam thoi duogc cho 14 can
thiét dé bao vé nguoi duge giam hd hodc tai san cua nguoi dugce giam ho.
. Viée Phyc Hdi Niing Luyc Phap Ly
Khi mét nguoi duoc giam ho duoc Toa An quyét dinh phuc hdi ning luc phap Iy (xem phan
Tha Tyc Phuc Hoi dudi ddy) thi 1énh gidm h s& duge hity bo va béo céo cudi cling phai duge
ndp trong vong sau muoi (60) ngay.
[G.S. 35A-1295]
. Nguwoi Puge Giam H§ Qua Doi
Khi nguoi duge giam ho qua doi, 1énh giam ho s& duoc hity bo va bao céo cudi ciing phai duoc
ndp trong Vong sau muoi (60) ngay. [G.S. 35A-1295] Bét ky tai san con lai nao trong quy tai
san cua nguoi duge gidm ho da qua doi phai duge chuyén cho nguoi dai dién c4 nhan phu trach
quy tai san do, va phai lay giy bién nhan tir nguoi dai dién dé nop cing véi béo cdo cudi cling
vé viéc giam ho.
. Tré Chua Thanh Nién Dat Tudi Thanh Nién
Khi m§t nguoi duge glam hd chura thanh nién dat 18 tudi (hodic sém hon néu dugc cong nhan 1
nguoi song doc lap qua viée két hon hodc theo Iénh t0a) thi [énh gidm h s& bi huy bo. [G.S.
35A-1295, 1202(12)] Nguoi giém hd s& ndp béo cdo cudi cimg Ién Luc Su Toa Thugng Thim
trong vong 60 ngay ké tir ngay hity bo lénh. Phai chuyen cho nguoi da dugc gidm ho bét ky tai
san con lai ndo trong, quy tai san dugc gidm ho va phai ly gidy bién nhan tir ngudi do dé nop
ciing véi béo cdo cudi cling vé viée giam h.

12




THU TUC PHUC HOI NANG LUC PHAP LY
. Pon Xin

Mot nguoi glam hd, nguoi duge gidm ho hodc ngudi c6 lién quan khéc co
thé nop don xin (goi la klen nghi trong thu tuc phép 1y) 1én Luc Sy Toa
Thuong Tham dé yeu cau phuc hdi mot phan hay toan by nang luc phap ly
cho ngudi dugce glam hé. Pon xin pha1 duoc tong dat cho ngudi duge
giam ho va ngum glam ho. Khong c6 mau AOC nao cho thii tuc nay.
Khong can ndp don xin hay qua tha tuc nao khi mot tré chua thanh nién
dat 18 tudi.

. Phién Toa
Luc Sy s€ 1én lich hen va chu toa mot phién toa dé xem xét cac bé‘mg
chirng vé nang lyc phap 1y ctia nguoi dugc giam ho.

. Nguoi Dai Dién Quyén Loi hay Luit Sw

Nguoi duge giam hd co quyén duoc dai dién boi mot ludt su tai phién toa,
hodc néu khong thi Luc Sy s€ chi dinh mét luat su dai dién quyén 1gi ctua
nguoi duoc giam ho.

. AnLénh
(a) Lénh phuc hoi day di.

Néu Luc Su xac nhan réng cac bé“lng chtng hd trg cho viée tin réng
nguoi dugc gidm ho ¢6 nang lyc phap ly thi Luc Sy s€ ra 1€nh phuc
hoi nang lyc phép 1y cho ngudi dugce gidm ho. Sau do, ngudi duoc
giam hg c6 the ty lo cac cong viéc ca nhén cling nhu giao ket hop
dong nhu 1a chua ting bi xét xtr 1a thieu nang luc phap ly.

(b) Cdc lénh khdc ngoai lénh phuc héi day di

Néu Luc Sy xdc nhén rang ngudi duge giam ho c6 kha néng ty dua ra
mot so quyét dinh cho minh thi Luc Su ¢6 thé ra phan quyét doi 1énh
glam ho thanh 1énh glam ho han ché. Lénh gidm ho han ché cho phép
ngum duogc glam ho gép phan vao hodc tu dua ra mot s6 quyét dinh cu
thé, vi du nhu vé chd ¢ va viéc cham soc y té, tily theo quy dinh cua
Luc Su.

(¢) Lénh khéng phuc hoi.

Néu Luc Sy x4c nhan ring khong ¢6 du bang chung dé phuc hdi ndng
Iy phép 1y cua ngudi duge gidm ho thi Lyc Sy s€ ra 1énh ghi rd didu
d6. Ngudi giam ho sé tiép tuc phuc vu cho ngudi duge giam ho.

[G.S. 35A-1130]
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CAC THONG TIN, NGAY QUAN TRONG VA DANH SACH NHUNG VIEC CAN LAM

Tén cia nguoi duoc giam ho

So an sinh xa hoi

S6 hé so

Quan/hat noi nguoi giam ho dwoc chi dinh

Tén cua nguoi giam ho

Ngay duoc xdc nhan dii diéu kién (thang/ngay/nam)

Tén cua ludt sw

S6 dién thoai

Gid tri bao hiém bao lanh

$

Tén ciia nguoi bdo lanh (Cong ty ban bao hiém bdo lanh, v.v.)

Ngay dén han nép ban kiém ké
(thang/ngay/nam)

Ngay dé ngp ban kiém ké
(thang/ngay/nam)

(Cac) ngay ngp bdo cdo hang nam
(thang/ngay/nam)

Ngay dén han nép bdo cdo cudi ciing sau khi hity
bo Iénh giam ho (thang/ngay/nam)

Ngay di nép béo cdo cudi ciing (thang/ngay/nam)

CHI DANH CHO NGUOI GIAM HQ
CHUNG VA NGUOI GIAM HOQ

TAI SAN

[ Kiém ké tat ca cac tai san va ng

[] Kiém tra két sit ca nhan tai ngan hang

[ Mo tai khoan ngan hang dimg tén cua ngudi
duoc giam ho va ghi tén ciia nguoi giam ho
vai tu cach la dai dién

Ngan hang

Sb tai khoan

[] Xin Toa An cho phép ban tai san
[] Nop gidy khai thué
[J Viéc khac:
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