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THE COURT OF APPEALS
OF
NORTH CAROLINA
Chief Judge
GERALD ARNOLD!

Judges
HUGH A. WELLS JOHN B. LEWIS, JR.
CLIFTON E. JOHNSON JAMES A. WYNN, JR.
SIDNEY S. EAGLES, JR. JOHN C. MARTIN?
JACK COZORT JOSEPH R. JOHN, SR.?

ROBERT F. ORR ELIZABETH GORDON McCRODDEN*
K. EDWARD GREENE '

Retired Chief Judge
R. A. HEDRICK?®

Retired Judges

FRANK M. PARKER CECIL J. HILL
EDWARD B. CLARK E. MAURICE BRASWELL
ROBERT M. MARTIN EUGENE H. PHILLIPS

Administrative Counsel
FRANCIS E. DAIL®
Clerk
JOHN H. CONNELL'

ADMINISTRATIVE OFFICE OF THE COURTS
Director
JaMES C. DRENNAN
Assistant Director

DaLLas A. CAMERON, JR.

APPELLATE DIVISION REPORTER
RaLpH A. WHITE, JR.
ASSISTANT APPELLATE DIVISION REPORTER

H. JAMES HUTCHESON

—t

. Appointed Chief Judge by Chief Justice James G. Exum, Jr. and tock office
1 January 1993.

. Elected Judge 3 November 1992 and took office 4 January 1993.

. Elected Judge 3 November 1992 and took office 10 January 1993.

. Appointed by Governor James B. Hunt and took office 26 February 1993.

. Retired 31 December 1992.

. Appointed Administrative Counsel by Chief Judge Gerald Arnold 1 January
1993.

. Appointed Clerk by Chief Judge Gerald Arnold 1 January 1993.
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DISTRICT

1

2
3A

3B
4A
4B

10

11

12

13
14

15A
15B
16A
16B

TRIAL JUDGES OF THE GENERAL

COURT OF JUSTICE

SUPERIOR COURT DIVISION

First Diviston

JUDGES

THOMAS S. WATTS

J. RicHARD PARKER!
WiLLiaM C. GRIFFIN, JR.
W. RuUSSELL DUKE, JR.
Marg D. MARTIN?
HEerBErRT O. PHiLLIPS III
HenrY L. StEvENs III
JAMES R. STRICKLAND
NAPOLEON B. BAREFO0OT, SR.
ErNEST B. FuLLwoop
Gary E. TRAWICK
RICHARD B. ALLSBROOK
Cy A. GRANT

QUENTIN T. SUMNER

G. K, BUTTERFIELD, JR.
Frank R. BrROwN

JAMES D. LLEWELLYN
PauL MICHAEL WRIGHT

Second Division

RoBerT H. H0OBGOOD
HenrYy W. HIGHT, JR.
ROBERT L. FARMER
HENRY V. BARNETTE, JR.
DoNALD W. STEPHENS
GEORGE R. GREENE
NaRLEY L. CASHWELL
WILEY F. BoweN
KNox V. JENKINS
Coy E. BREWER, JR.
E. LYNN JOHNSON
GREGORY A. WEEKS
JACK A. THOMPSON
WiLLiam C. GORE, JR.
ANTHONY M. BRANNON
J. MiLToN READ, JR.
ORLANDO F. HUDSON

ALBERT LEON STANBACK, JR.

J. B. ALLEN, JR.
F. GORDON BATTLE
B. Cralc ELLIS
JOE FREEMAN BRITT
DEXTER BROOKS

vi

ADDRESS

Elizabeth City
Manteo
Williamston
Greenville
Greenville
Beaufort
Kenansville
Jacksonville
Wilmington
Wilmington
Burgaw
Halifax
Windsor
Rocky Mount
Wilson
Tarboro
Kinston
Goldsboro

Louisburg
Henderson
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Dunn
Smithfield
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Whiteville
Durham
Durham
Durham
Durham
Graham
Hillsborough
Laurinburg
Lumberton
Lumberton



DISTRICT

17A

17B
18

19A
19B
19C
20A

20B
21

22

23

24
26A

25B
26

27A

278
28

29

30A
30B

JUDGES ADDRESS
Third Division

MELZER A. MORGAN, JR. Wentworth
PETER M. MCHUGH Wentworth
JAMEs M. LonG Pilot Mountain
W. DOUGLAS ALBRIGHT Greensboro
THOMAS W. Ross Greensboro
JosepH R. Jomn, Sr? Greensboro
W. STEVEN ALLEN, SR. Greensboro
HowARD R. GREESON, JR. Greensboro
JamEs C. Davis Concord
RUSSELL G. WALKER, JR. Asheboro
THOMAS W. SEAY, JR. Salisbury
F. FETZER MILLS Wadesboro
JaMES M. WEBB Southern Pines
WiLLiaM H. HELMS Monroe
Jupson D. DeRamus, Jr. Winston-Salem
WiLLIAM H. FREEMAN Winston-Salem
JAMES A. BEATY, JR. Winston-Salem
WILLIAM Z. WooD, JR. Winston-Salem
PRESTON CORNELIUS Statesville
LESTER P. MARTIN, JR. Mocksville
Jurius A. Rousseau, Jr. North Wilkesboro

Fourth Division

CHARLES C. LamMm, JR. Boone
CLAUDE S. SITTON Morganton
BeEvERrLY T. BEAL Lenoir
FORREST A. FERRELL Hickory
RoBERT M. BURROUGHS Charlotte
CHASE BOONE SAUNDERS Charlotte
SHIRLEY L. FULTON Charlotte
ROBERT P. JOHNSTON Charlotte
JuLia V. JONES Charlotte
Marcus L. JOHNSON Charlotte
RoOBERT W. KIRBY Gastonia
ROBERT E. GAINES Gastonia
JoHN MuLL GARDNER Shelby
ROBERT D. LEWIS Asheville
C. WALTER ALLEN Asheville
Z0r0 J. GUICE, JR. Rutherfordton
LoT0 GREENLEE CAVINESS Marion
JaMmes U. Downs Franklin
JANET MARLENE HYATT Waynesville

SPECIAL JUDGE
MarvIN K. GRAY Charlotte

vii



DISTRICT JUDGES ADDRESS

EMERGENCY JUDGES

HeNrRY A. MCKINNON, JR. Lumberton
JouN R. FripaY Lincolnton

D. MarsH MCLELLAND Burlington
EpwarD K. WASHINGTON High Point

L. BraprorD TILLERY Wilmington
HoLris M. OWENS, JR. Rutherfordton
Darius B. HERRING, JR. Fayetteville
J. HERBERT SMALL Elizabeth City

1. Elected and sworn in 11 December 1992.

2. Appointed and sworn in 31 December 1992 to replace David E. Reid, Jr. who
died 27 December 1992.

3. Resigned and sworn in Court of Appeals 10 January 1993.
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DISTRICT

1

3A

3B

6A

6B

DISTRICT COURT DIVISION

JUDGES

GRAFTON G. BEAMAN (Chief)
JaNice McK. CoLE

James W. HarpIsoN (Chief)
SAMUEL C. GRIMES
MICHAEL A. PauL

E. Burt Avcock, JR. (Chief)
JAMES E. MARTIN

DaviD A. LEECH

JameEs E. Racan HI (Chief)
WILLIE LEE LumpkinN III
GEORGE L. WAINWRIGHT, JR.
JERRY F. WADDELL

STEPHEN M. WILLIAMSON (Chief)!!

WiLLiaM M. CAMERON, JR.
WAYNE G. KIMBLE, JR.
LEONARD W. THAGARD
PauL A. HARDISON
RusseLL J. LANIER, JrZ2

JACQUELINE MORRIS-GOODSON (Chief)

EvrToN G. TUCKER
Joun W. SmITH

W. ALLEN CoOBB, JR.
J. H. CorpENING II
SHELLEY S. HoLt

HaroLp PauL McCoy, Jr. (Chief)?

DwigHT L. CRANFORD?

ALFRED W. Kwasikpul (Chief)
THoMAS R. J. NEWBERN

GEORGE M. BRITT (Chief)
ALBERT S. THOMAS, JR.
SARAH F. PATTERSON
JOSEPH JOHN HARPER, JR.
M. ALEXANDER BiGGs, JR.
Joun L. WHITLEY?

JoHN PatriCK ExuMm (Chief)
ARNOLD O. JONES
KENNETH R. ELLIS
RopNEY R. GOODMAN
JoseEpH E. SETZER, JR.

CLAUDE W. ALLEN, JRr. (Chief)

CHARLES W. WILKINSON, JR.
J. LARRY SENTER

HERBERT WELDON LLOYD, JR.
PATTIE S. HARRISON

ix

ADDRESS

Elizabeth City
Hertford
Williamston
Washington
Washington
Greenville
Greenville
Greenville
New Bern
Morehead City
Morehead City
New Bern
Kenansville
Jacksonville
Jacksonville
Clinton
Jacksonville
Greenville
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Scotland Neck
Roanoke Rapids

Seaboard
Aulander

Tarboro
Wilson

Rocky Mount
Tarboro
Rocky Mount
Wilson
Kinston
Goldsboro
Goldsboro
Kinston
Goldsboro
Oxford
Oxford
Franklinton
Henderson
Roxboro



DISTRICT

10

11

12

13

14

15A

15B

16A

16B

17A

JUDGES

STAFFORD G. BULLOCK (Chief)
RusseLL G. SHERRILL III
Louis W. PAYNE, JR.
WiLLiaM A. CREECH
JoYCE A. HAMILTON
FRED M. MORELOCK
JERRY W. LEONARD
DoNaLD W. OVERBY
JAMEs R. FuLLwoOD
ANNE B. SALISBURY
WiLLiam C. LAWTON

WiLLiaM A. CHRISTIAN (Chief)
Epwarp H. McCORMICK
SAMUEL S. STEPHENSON
TysoN Y. DoBsoN, JRr.
ALBERT A. CORBETT, JR.
FRANKLIN F. LANIER®

SoL G. CHERRY (Chief)

A. ELizaBETH KEEVER

PATRICIA ANN TIMMONS-GOODSON
JOHN S. HAIR, JR.

JAMES F. AMMONS, JR.

ANDREW R. DEMPSTER

D. Jack Hooxks, Jr. (Chief)
JERRY A. JOLLY

Davip G. WALL

NAPOLEON B. BAREF0OT, JR.
KennetH C. Titus (Chief)
Davip Q. LABARRE
RicHARD G. CHANEY
CAROLYN D. JOHNSON
WiLLiAM Y. MANSON

James KENT WASHBURN (Chief)
SPENCER B. ENNIS

ERNEST J. HARVIEL
Patricia S. Love (Chief)
STANLEY PEELE

Lowry M. BETTS

WARREN L. PATE (Chief)
WiLLiam C. McILWAIN
CHARLES G. McLEAN (Chief)
HeERBERT LEE RICHARDSON
GARY M. LOCKLEAR

RoBERT F. FLOYD, JR.

J. STANLEY CARMICAL
RoBeErT R. BLACKWELL (Chief)
PHiLlIP W. ALLEN

JANEICE B. WILLIAMS

ADDRESS

Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh

Sanford
Lillington
Angier
Smithfield
Smithfieid
Buies Creek

Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Whiteville
Tabor City
Elizabethtown
Bolivia
Durham
Durham
Durham
Durham
Durham
Graham
Graham
Graham
Hillsborough
Hillsborough
Pittsboro
Raeford
Wagram
Lumberton
Lumberton
Lumberton
Fairmont
Lumberton
Wentworth
Wentworth
Wentworth



DISTRICT

17B

18

19A

19B

19C

20

21

22

23

24

25

JUDGES

JERRY CAsH MARTIN (Chief)
CLARENCE W. CARTER

OTis M. OLIVER

J. BRUCE MORTON (Chief)
WiLLiamM L. Daisy

SHERRY FOWLER ALLOWAY
LAWRENCE C. MCSwAIN
WIiILLIAM A. VADEN
THoMAS G. FOSTER, JR.
JOSEPH E. TURNER

DoNALD L. BOONE
BENjAMIN D. HAINES
CHARLES L. WHITE’

Apam C. GRANT, JR. (Chief)
CLARENCE E. HORTON, JR.
WiLLIAM M. NEgLY (Chief)
RicHARD M. TOOMES

VANCE B. Long

MICHAEL A. SABISTON
FRANK M. MoNTGOMERY (Chief)
ANNA M. WAGONER
DoNaLp R. HUFFMAN (Chief)
KENNETH W. HONEYCUTT
RoNALD W. BURRIS
MiCHAEL EARLE BEALE
TANYA T. WALLACE

Susan C. TAYLOR

JAMES A. HARRILL, JR. (Chief)
RoBERT KASON KEIGER
RoLAND HARRIs HAYES
WiLLiIAM B. REINGOLD
LorETTA C. BigGs
MARGARET L. SHARPE
CHESTER C. Davis

RoBert W. JoHNsON (Chief)
SAMUEL ALLEN CATHEY
GEORGE FULLER

KIMBERLY S. TAYLOR
JaMES M. HONEYCUTT
JESSIE A. CONLEY

SaMUEL L. OsBorNE {(Chief)
Epncar B. GREGORY
MicHAEL E. HELMS

RoBERT H. LAcey (Chief)
ALEXANDER LYERLY
CLAUDE D. SwmritH, JR.

L. Oriver NosLE, JR. (Chief)
TimoTHY S. KINCAID
RonaLD E. BoGLE
JoNaTHAN L. JONES

xi

ADDRESS

Dobson
Dobson
Dobson
Greensboro
Greenshoro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Concord
Kannapolis
Asheboro
Asheboro
Asheboro

Troy

Salisbury
Salisbury
Wadesboro
Monroe
Albemarle
Pinehurst
Rockingham
Albemarle
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Kernersville
Winston-Salem
Winston-Salem
Statesville
Statesville
Lexington
Taylorsville
Lexington
Statesville
Wilkesboro
Wilkesboro
Wilkesboro
Newland
Banner Elk
Boone

Hickory
Newton
Hickory
Valdese



DISTRICT JUDGES ADDRESS

NaNcY L. EINSTEIN Lenoir
RoBerT E. HODGES Morganton
ROBERT M. BRADY Lenoir

26 JaMes E. LANNING (Chief) Charlotte
WiLLiam G. JONES Charlotte
DAPHENE L. CANTRELL Charlotte
REsa L. HARRIs Charlotte
MARILYN R. BISSELL Charlotte
RicHARD D. BONER Charlotte
H. BRENT MCKNIGHT Charlotte
H. WiLLiaM CONSTANGY Charlotte
JANE V. HARPER Charlotte
Fritz Y. MERCER, JR. Charlotte
PHILLIP F. HowgrTon, JrS Charlotte
YvoNNE M. Evans® Charlotte
David S. Caver!® Charlotte

27A TiMoTHY L. PATTI (Chief)!! Gastonia
HARLEY B. GASTON, JR. Gastonia
CATHERINE C. STEVENS Gastonia
JoYcE A. Brown!? Gastonia
MELISSA A. MAGEE' Gastonia

27B GEORGE HAMRICK (Chief) Shelby
JaMEs THoMAs Bowen III Lincolnton
J. KEATON FONVIELLE Shelby
JAMES W. MORGAN Shelby

28 EARL JusTicE FowLER, JR. (Chief) Asheville
PETER L. Ropa Asheville
GARY S. CasH Asheville
SHIRLEY H. BROWN Asheville
REBECCA B. KNIGHT Asheville

29 RoBERT S. CILLEY (Chief) Rutherfordton
STEVEN F. FRANKS Rutherfordton
DEBORAH M. BURGIN'® Rutherfordton
Marx E. PoweLrl® Hendersonville

30 JoHN J. Snow (Chief) Murphy
Danny E. Davis Waynesville
STEVEN J. BRYANT Bryson City

1. Appointed as Chief Judge and sworn in 7 December 1992 to replace Kenneth
W. Turner who retired 6 December 1992.

2. Elected and sworn in 7 December 1992.

3. Appointed as Chief Judge and sworn in 1 December 1992 to replace Nicholas
Long who retired 30 November 1992.

4. Elected and sworn in 7 December 1992.

5. Elected and sworn in 7 December 1992 to replace Allen W. Harrell who retired
30 November 1992,

6. Elected and sworn in 7 December 1992.
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10.
11.

12.
13.
14.

15.
16.

. Elected and sworn in 7 December 1992 to replace Edmund Lowe who retired

30 November 1992.

. Appointed and sworn in 1 September 1992 to replace L. Stanley Brown who

retired 1 July 1992.

. Elected and sworn in 7 December 1992 to replace William H. Scarborough

who retired 30 November 1992.
Elected and sworn in 7 December 1992.

Appointed and sworn in as Chief Judge 7 December 1992 to replace Daniel
J. Walton who resigned 6 December 1992.

Elected and sworn in 7 December 1992.
Elected and sworn in 7 December 1992.

Appointed and sworn in as Chief Judge 7 December 1992 to replace Thomas
A. Hix who resigned 6 December 1992.

Elected and sworn in 7 December 1992.
Elected and sworn in 7 December 1992.
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ATTORNEY GENERAL OF NORTH CAROLINA

Attorney General
MICHAEL F. EASLEY

Chief of Staff Chief Legal Counsel
F. MicHAEL DaAvis JoHN R. MCARTHUR

Deputy Attorney General for Training and Standards
PuiLLip J. LYONs

Deputy Attorney General for Policy and Planning
JANE P. GrAY

Chief Deputy Attorney General
ANDREW A. VANORE, JR.

Senior Deputy Attorneys General

WiLLIAM M. FARRELL, JR. EUGENE A. SMITH REGINALD L. WATKINS
ANN REED DuUNN Epwin M. Speas, JRr.
Special Deputy Attorneys General
HaroLD F. ASKINS NoORMA S. HARRELL LARrs F. NANCE
Isaac T. Avery III WiLLIAM P. HART DANIEL C. QAKLEY
DaviD R. BLACKWELL RALF F. HASKELL DAvID M. PARKER
ROBERT J. BLuM CHARLES M. HENSEY RoBIN P. PENDERGRAFT
GEORGE W. BOYLAN ALAN S. HIRSCH JAMES B. RICHMOND
CHRISTOPHER P. BREWER I. B. Hubpson, JR. HeEnrRY T. ROSSER
STEVEN F. BRYANT J. ALLEN JERNIGAN JACOB L. SAFRON
ELisHA H. BUNTING, JR. TERRY R. KANE JO ANNE_ SANFORD
JoaN H. BYERS RICHARD N. LEAGUE TIARE B. SMILEY
KATHRYN J. COOPER DANIEL F, MCLAWHORN JAMES PEELER SMITH
JoHN R. CORNE BARRY S. McNEILL W. DALE TALBERT
T. BUlE COSTEN GAYL M. MANTHEI PHiLIP A. TELFER
Francis W. CRAWLEY MICHELLE B. MCPHERSON ROBERT G. WEBB
JAMES P. ERwIN, JR. THomas R. MILLER JAMES A. WELLONS
WiLLiAM N. FARRELL, JR. THOMAS F. MOFFITT THoMAS J. ZIKO
James C. GULICK CHARLES J. MURRAY THOMAS D. ZWEIGART
Assistant Attorneys Gemeral

CHRISTOPHER E. ALLEN JiLL B. HICKEY JANE L. OLIVER
JouN J. ALprIDGE III CHarLES H. HoBGooD HowARD ALAN PELL
ARCHIE W. ANDERS Davip F. HOKE ALEXANDER M. PETERS
MARILYN A. BAIR LAVEE H. JACKSON DIANE M. POMPER
REBECCA B. BARBEE DoucLas A. JOHNSTON NEWTON G. PRITCHETT, JR.
VALERIE L. BATEMAN Evia L. JORDAN ANITA QUIGLESS
BrYAN E. BEATTY LoRrRINZO L. JOYNER GRAYSON L. REEVES, JR.
WiLLiAM H. BORDEN GRrAYSON G. KELLEY JuLia F. RENFROW
WiLniam F. BRILEY Davip N. KIRKMAN Nancy E. Scort
RuBy W. BULLARD DoNALD W. LATON ELLEN B. SCOUTEN
JupitH R. BULLOCK M. JiLL LEDFORD BARBARA A. SHAW
MaBEL Y. BULLOCK PHILIP A. LEHMAN BELINDA A. SMITH
MARJORIE S. CANADAY FLoyp M. LEwis RoBiN W, SMITH
ELAINE A. DAWKINS KAReN E. LoNG T. BYRON SMITH
CLARENCE J. DELFoORGE 111 J. BRUCE MCKINNEY RicHARD G. SOWERBY, JR.
JOosePH P. DUGDALE JouN F. MADDREY VALERIE B. SPALDING
BeErTHA L. FIELDS JAMES E. MAGNER, JR. D. DAVID STEINBOCK, JR.
WILLIAM W. FINLATOR, JR. ANGELINA M. MALETTO ELIZABETH STRICKLAND
JANE T. FRIEDENSEN THOMAS L. MALLONEE, JR. Kip D. STURGIS
VIRGINIA L. FULLER SARAH Y. MEACHAM SUEANNA P. SUMPTER
JANE R. GARVEY THOMAS G. MEACHAM, JR. SyLvia H. THIBAUT
R. DAwN GIBBS RoBIN N. MICHAEL JANE R. THOMPSON
Roy A. GILES, JR. D. SIGGSBEE MILLER MEeLissa L. TRIPPE
MicHAEL D. GOrpoN DiaNE G. MILLER VicToriA L. VOIGHT
L. DARLENE GRAHAM Davib R. MINGES JoHN C. WALDRUP
DEBRA C. GRAVES PaTsy S. MORGAN CHARLES C. WALKER, JR.
JEFFREY P. GRAY LiNnpA A. MORRIS JOHN H. WATTERS
RICHARD L. GRIFFIN MARILYN R. MUDGE KATHLEEN M. WAYLETT
P. BLy HaLL G. PATRICK MURPHY TERESA L. WHITE
EMMETT B. HAYWOOD DENNIS P. MYERS THoMAS B. WooD

xiv



DISTRICT
1
2
3A
3B

6A
6B

10
11
12
13
14
15A
15B
16A
16B
17A
17B
18
19A
19B
20
21
22
23
24
25
26
27A
27B
28
29
30

DISTRICT ATTORNEYS

DISTRICT ATTORNEY
H. P. WiLL1AaMS, JR.
MiTcHELL D. NORTON
THoMAS D. HAIGWOOD
W. DaviD McFADYEN, JR.
WiLLiam H. ANDREWS
JERRY LEE SPIVEY
W. RoBerT CAUDLE II
Davip H. BEARD, JR.
Howarp S. BoNEY, JR.
DonaLD M. Jacoss
DaviD R. WATERS
C. CoLoN WILLOUGHBY, JR.
Tromas H. Lock
EpwARD W. GRANNIS, JR.

REX GORE

RoNALD L. STEPHENS
STEVE A. BALOG

CARL R. Fox

JEAN E. POWELL

J. RICHARD TOWNSEND
BerLinDA J. FOSTER
JAMES L. DELLINGER, JR.
HoracE M. KIMEL, JR.
WIiLLIAM D. KENERLY
GARLAND N. YATES
CarroLL R. LOWDER
THOMAS J§. KEITH

H. W. ZIMMERMAN, JR.
MICHAEL A. ASHBURN
JaMES T. RUSHER
RoBERT E. THOMAS
PeTER S. GILCHRIST III
MicHAEL K. LANDS
WiLniaM CARLOS YOUNG
RoNALD L. MOORE
ALaN C. LEONARD
CHARLES W. Hipps

ADDRESS
Elizabeth City
Washington
Greenville
New Bern
Jacksonville
Wilmington
Halifax
Murfreesboro
Tarboro
Goldsboro
Oxford
Raleigh
Smithfield
Fayetteville
Bolivia
Durham
Graham
Pittsboro
Raeford
Lumberton
Wentworth
Dobson
Greensboro
Concord
Asheboro
Monroe
Winston-Salem
Lexington
Wilkesboro
Boone
Newton
Charlotte
Gastonia
Shelby
Asheville
Rutherfordton

Waynesville



DISTRICT

3A

3B
12
14
15B
16A
16B
18
26
27
28

PUBLIC DEFENDERS

PUBLIC DEFENDER

ROBERT L. SHOFFNER, JR.

Henry C. BOSHAMER
MarY ANN TaALLY
RoBERT BrOwWN, JR.
JaMEs E. WiLLiaMs, JR.
J. GranaM KiNg
ANGUS B. THOMPSON
WALLACE C. HARRELSON
IsaBeL S. Day

JeEsse B. CavLpweLn IIT
J. ROBERT HUFSTADER

xvi

ADDRESS

Greenville
Beaufort
Fayetteville
Durham
Carrboro
Laurinburg
Lumberton
Greensboro
Charlotte
Gastonia
Asheville
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CASES
ARGUED AND DETERMINED IN THE

COURT OF APPEALS

OF

NORTH CAROLINA

AT

RALEIGH

JUNIOR WILLIAM BENTLEY, PLaiNTiFF v. NORTH CAROLINA INSURANCE
GUARANTY ASSOCIATION, CorPORATE DEFENDANT, AND MATHESON IN-
SURANCE AGENCY, INC., CORPORATE DEFENDANT, AND W. A. DEAL, IN-
DIVIDUAL DEFENDANT, JOINTLY AND SEVERALLY

No. 90225C1355

(Filed 21 July 1992)

1. Insurance § 43 (NCI4th)— bad faith refusal to settle by
insurer — insurer insolvent —liability of Guaranty Association

Under the plain language of N.C.G.S. § 58-48-20(4), punitive
damages cannot be recovered from the North Carolina In-
surance Guaranty Association where plaintiff had filed a claim
against Interstate, its insurer, and others, alleging a bad faith
refusal to settle, negligence, and unfair or deceptive trade
practices and the Guaranty Association was substituted as
the real party in interest for Interstate. Moreover, since the
Association is not liable for the torts of insolvent insurers
and actions for unfair or deceptive practices sound partly in
tort, no action will lie against the Association for an insolvent
insurer’s violation of the Unfair or Deceptive Trade Practices
Act.

Am Jur 2d, Damages §§ 785 et seq.



IN THE COURT OF APPEALS

BENTLEY v. N.C. INSURANCE GUARANTY ASSN.
[107 N.C. App. 1 (1992)]

Recoverability of punitive damages in action by insured
against liability insurer for failure to settle claim against in-
sured. 85 ALR3d 1211.

. Insurance § 815 (NCI4th)— fire insurance —appraisal clause —
valid —no constitutional violation

Neither an appraisal clause in a fire insurance policy nor
the appraisal process as carried out deprived plaintiff of his
property without due process. Every fire insurance policy writ-
ten in North Carolina must conform to the provisions of the
standard fire insurance policy provided by N.C.G.S. § 58-44-15;
the North Carolina Supreme Court long ago upheld the validity
of a similar appraisal clause; and the United States Supreme
Court long ago upheld the constitutionality of a similar ap-
praisal clause. Plaintiff does not show fraud, mistake, duress,
or other evidence of wrongdoing in the appraisal process as
applied to him.

Am Jur 2d, Insurance §§ 1680 et seq.

Necessity and sufficiency of notice of and hearing in pro-
ceedings before appraisers and arbitrators appointed to deter-
mine amount of loss. 25 ALR3d 680.

. Insurance § 815 (NCI4th) — fire insurance —appraisal clause —
no deprivation of trial by jury

Plaintiff’s right to trial by jury was not abridged by an
appraisal clause in a fire insurance policy. The North Carolina
Supreme Court has repeatedly approved appraisal as a means
of settling the single issue of amount of loss sustained by
an insured.

Am Jur 2d, Insurance 8§ 1680 et seq.

. Insurance § 75 (NCI4th)— insurance agent— settlement
negotiations —insurer’s bad faith refusal to settle —no liability
of agent

The trial court did not err by granting summary judgment
in favor of an insurance agency and its employee on a claim
of bad faith refusal to settle by the insurer where these defend-
ants were not parties to the settlement negotiations, but the
employee made several telephone calls on behalf of plaintiff
in an attempt to learn the insurer’s intentions and to urge
the company to settle with plaintiff quickly. Once an agent
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has procured an insurance contract, the agent is not a party
to the contract and is not liable under it.

Am Jur 2d, Insurance §§ 133 et seq., 1399 et seq.

. Insurance § 73 (NCI4th)— fire insurance —recovery limited
to actual cash value —negligence — summary judgment for agent
proper

Summary judgment was properly granted for an insurance
agent on a negligence claim arising from a disputed fire in-
surance policy where, regardless of plaintiff’s sincere belief
as to the value of his property, and notwithstanding the stated
face value of the policy, under the entire policy as written
plaintiff could not recover more than the actual cash value
of the property at the time of the loss. Assuming that plaintiff
sustained a loss, under all the circumstances the negligence
of defendants Deal and Matheson, if any, could not be the
proximate cause.

Am Jur 2d, Insurance §§ 1500 et seq.

. Insurance § 75 (NCI4th)— fire insurance—recovery limited
to actual cash value —fiduciary duty of agent —summary judg-
ment for agent

Summary judgment was properly entered for an insurance
agent on a claim of breach of fiduciary duty arising from a
disputed fire insurance policy where there was no evidence
of an ongoing relationship between plaintiff and the agency
or agent, no evidence that plaintiff requested further advice
or sought assurances from defendant Deal about coverage under
the policy after purchasing the policy, and no evidence that
plaintiff sought to purchase additional insurance from these
defendants. Deal explained to plaintiff that recovery under
the policy would be based on actual cash value at the time
of loss and that the policy was different from another policy
of which plaintiff had some knowledge. Even viewed indulgent-
ly, plaintiff's evidence did not show any false assurance by
defendant Deal as to the extent of coverage.

Am Jur 2d, Insurance §§ 128, 1500 et seq., 1622.
. Insurance § 75 (NCI4th)— fire insurance —bad faith refusal

to settle —unfair or deceptive practice —agent not liable

The trial court did not err by granting summary judgment
for an insurance agent and agency on plaintiff’s unfair or decep-
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tive practices claim arising from a disputed fire insurance policy
where defendants were not responsible for the insurer’s bad
faith refusal to settle.

Am Jur 2d, Insurance §§ 1399 et seq.

APPEAL by plaintiff from order entered 16 August 1990 by
Judge Samuel T. Currin in ALEXANDER County Superior Court.
Heard in the Court of Appeals 26 September 1991,

Edward Jennings for plaintiff-appellant.

Moore & Van Allen, by Joseph W. Eason, Christopher J. Blake,
and Margaret A. Nowell, for defendant-appellee North Carolina
Insurance Guaranty Association.

Yates, McLamb & Weyher, by R. Scott Brown, for defendant-
appellee North Carolina Insurance Guaranty Association.

Kennedy Covington Lobdell & Hickman, by Wayne P. Huckel
and Michelle C. Landers, for defendant-appellees Matheson Insurance
Agency, Inc., and W.A. Deal.

PARKER, Judge.

Plaintiff appeals from summary judgment granted in favor
of all defendants. On 2 August 1989 plaintiff filed a complaint against
defendants Interstate Casualty Insurance Company, Inc. (“In-
terstate”), Matheson Insurance Agency, Inc., and W.A. Deal. Alleg-
ing fire loss under a dwelling policy, plaintiff's claims included
(i) bad faith refusal to settle plaintiff's claim for loss, (ii) negligence
and breach of fiduciary duty, and (iii) unfair or deceptive trade
practices. Relief prayed for included compensatory damages in the
amount of $65,000.00, punitive damages, treble damages, and pre-
judgment interest. By order of the trial court filed 1 August 1990,
defendant North Carolina Insurance Guaranty Association (“the
Association”) was substituted as the real party in interest for
Interstate.

On appeal, plaintiff presents two contentions. He contends grant-
ing summary judgment effected an impermissible taking of plain-
tiff's property under Article I, Section 19, of the North Carolina
Constitution and deprived plaintiff of the right to trial by jury
under Article I, Section 25. Plaintiff’s second contention is that
the court erred in granting summary judgment on his claims for
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bad faith refusal to settle, negligence and breach of fiduciary duty,
and unfair or deceptive trade practices. For reasons which follow,
we affirm summary judgment for all defendants.

L.

[1] Defendant Association did not participate in any of the settle-
ment negotiations at issue. On appeal defendant Association argues
that as a matter of law, it cannot be held liable for the torts
of an insolvent insurer. This is an issue of first impression requiring
interpretation of General Statutes Chapter 58, Article 48. We find
defendant’s argument persuasive.

The Association was created by the Insurance Guaranty Associa-
tion Act, N.C.G.S. §§ 58-48-1 through 58-48-100 (1991). According
to the Act, “The purpose of [Article 48] is to provide a mechanism
for the payment of covered claims under certain insurance policies
.. .. N.C.G.S. § 5848-5 (1991). The Act provides in addition

“Covered claim” means an unpaid claim, including one of un-
earned premiums, which is in excess of fifty dollars ($50.00)
and arises out of and is within the coverage and not in excess
of the applicable limits of an insurance policy to which this
Article applies as issued by an insurer, if such insurer becomes
an insolvent insurer after the effective date of this Article
.o .. “Covered claim” shall not include any amount awarded
as punitive or exemplary damages . . . .

N.C.G.S. § 58-48-20(4) (1991) (emphasis added). The Act provides
further

{a) The Association shall:

(1) Be obligated to the extent of the covered claims existing
prior to the determination of insolvency ... . This obligation
includes only the amount of each covered claim that is
in excess of fifty dollars ($50.00) and is less than three
hundred thousand dollars ($300,000). . . .

(2) Be deemed the insurer to the extent of the Association’s
obligation on the covered claims and to such extent shall
have all rights, duties, and obligations of the insolvent in-
surer as if the insurer had not become insolvent.

N.C.G.S. § 58-48-35 (1991).
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Under the plain language of section 58-48-20(4), punitive damages
cannot be recovered from the Association. Other jurisdictions have
construed similar statutes to exclude claims based on bad faith
of the insolvent insurer. The Florida First District Court of Appeal
held that the Florida Insurance Guaranty Association {(“FIGA”)
“is not liable for any amounts in excess of policy limits and is
not vicariously liable for tortious acts of members’ insurers.” Rivera
v. Southern Am. Fire Ins. Co., 361 So. 2d 193, 194 (1978), cert.
denied, 368 So. 2d 1372 (1979). The court so held even though
the Florida statute did not specifically exclude punitive damages.
Fla. Stat. Ann. § 631.57(1)(a)3) (West 1984). Similarly, the Washington
Court of Appeals rejected an argument that the Washington In-
surance Guaranty Association “stepped into the shoes of” an insol-
vent insurer. Quoting statutory language the court said, “A covered
claim is an ‘unpaid claim . . . whick arises out of and is within
the coverage of an insurance policy to which [the Act] applies.’”
The court held that since an action by an insured against his insurer
for bad faith in handling a claim or suit sounds in tort, rather
than contraet, such an action could not constitute a covered claim.
Vaughn v. Vaughn, 23 Wash. App. 527, 529-30, 597 P.2d 932, 934,
disc. rev. denied, 92 Wash. 2d 1023 (1979) (not available on Westlaw).
Other jurisdictions have also held insurance guaranty associations
to be immune from suit arising from their own tortious conduct
in settling elaims after insolvency of an insurer. Isaacson v. Califor-
nia Ins. Guar. Assm., 44 Cal. 3d 775, 750 P.2d 297, 244 Cal. Rptr.
655 (1988) (wherein insolvent's insureds sued California Insurance
Guaranty Association for alleged bad faith in settling malpractice
claim against insureds); Florida Ins. Guar. Ass’n. v. Giordano, 485
So. 2d 453 (1986) (wherein insolvent’s insured sued FIGA based
on the latter's rejection of settlement offer).

Punitive or exemplary damages may be recovered “in breach
of contract actions that ‘smack of tort because of the fraud and
deceit involved’ or those actions ‘with substantial tort overtones
emanating from the fraud and deceit.’ ” Dailey v. Integon Ins. Corp.,
75 N.C. App. 387, 394, 331 S.E.2d 148, 153 (quoting Oestreicher
v. Stores, 290 N.C. 118, 136, 225 S.E.2d 797, 809 (1976) ), disc. rev.
denied, 314 N.C. 664, 336 S.E.2d 399 (1985). There must be an
identifiable tort and *“the tortious conduct must be accompanied
by or partake of some element of aggravation before punitive
damages will be allowed.” Newton v. Insurance Co., 291 N.C. 105,
112, 229 S.E.2d 297, 301 (1976) (citing Oestreicher).
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North Carolina cases permit recovery of punitive damages for
breach of contract only for identifiable torts accompanied by ag-
gravation. The plain language of Article 48 both speaks of contracts
and precludes recovery of punitive damages. Finding the reasoning
of the Florida and Washington courts to be persuasive, we hold
the Association is not subject to vicarious liability for the tortious
conduct of insolvent insurers.

“An action for unfair or deceptive acts or practices is ‘the
creation of . . . statute. It is, therefore, sui generis. It is neither
wholly tortious nor wholly contractual in nature.’” Bernard v. Cen-
tral Carolina Truck Sales, 68 N.C. App. 228, 230, 314 S.E.2d 582,
584 (quoting Slaney v. Westwood Auto, Inc., 366 Mass. 688, 704,
322 N.E.2d 768, 779 (1975)), disc. rev. denied, 311 N.C. 751, 321
S.E.2d 126 (1984). Given that actions for unfair or deceptive prac-
tices sound partly in tort, because we have held the Association
is not liable for the torts of insolvent insurers, we hold further
that no action will lie against the Association for an insolvent

insurer’s violation of the Unfair or Deceptive Trade Practices
Act.

Summary judgment “shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine
issue as to any material fact and that any party is entitled to
a judgment as a matter of law.” N.C.G.S. § 1A-1, Rule 56(c) (1990).
Since, as a matter of law, defendant Association was not vicariously
liable for the torts or unfair practices of Interstate, we hold the
trial court did not err in granting summary judgment for defendant
Association on these claims.

[2] Plaintiff also contends the granting of summary judgment for
the Association violated his rights under the North Carolina Con-
stitution. Plaintiff argues that the inclusion of an appraisal clause
in his insurance policy deprived him of his property without due
process of law and, alternatively, that the appraisal process as
carried out violated his right to due process. Plaintiff also argues
the appraisal clause deprived him of the right to a jury trial. Since
in following the statutory mandate to pay covered claims, defendant
Association could pay claims settled through the appraisal process,
we conclude plaintiff may properly raise as against defendant Associa-
tion claims arising from alleged violations of constitutional rights.
Nevertheless, we do not find plaintiff’s arguments persuasive.
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Every policy of fire insurance written in North Carolina must
conform to the provisions of the standard fire insurance policy
provided by statute. N.C.G.S. § 58-44-15 (1991). The Standard Policy
provides

Appraisal In case the insured and this Company shall fail
to agree as to the actual cash value or the amount of loss,
then, on the written demand of either, each shall select a
competent and disinterested appraiser and notify the other
of the appraiser selected within twenty days of such demand. The
appraisers shall first select a competent and disinterested um-
pire; and failing for fifteen days to agree upon such umpire,
then, on request of the insured or this Company, such umpire
shall be selected by a judge of a court of record in the state
in which the property covered is located. The appraisers shall
then appraise the loss, stating separately actual cash value
and loss to each item, and, failing to agree, shall submit their
differences, only, to the umpire. An award in writing, so
itemized, of any two when filed with this Company shall deter-
mine the amount of actual cash value and loss.

N.C.G.S. § 58-44-15 at lines 123-137 (1991). “[TThe statutory Standard
Fire Insurance Policy is incorporated into every policy of fire in-
surance issued in North Carolina.” Star Varifoam Corp. v. Buffalo
Reinsurance Co., 64 N.C. App. 306, 309, 307 S.E.2d 194, 195 (1983)
(citations omitted), disc. rev. denied, 310 N.C. 1564, 311 S.E.2d 294
{1984). The appraisal clause in plaintiff's policy was essentially the
same as that in the statutory standard policy.

The North Carolina Supreme Court long ago upheld the validi-
ty of a similar appraisal clause, stating

It is, we think, well settled that such a provision in a
contract of insurance is not against public policy, and that
it will be upheld by the courts, in so far as it provides for
the submission to arbitration of the amount of loss or damage
sustained by the [in[sured.

Mfg. Co. v. Assurance Co., 106 N.C. 28, 46-47, 10 S.E. 1057, 1058
(1890). See also Green v. Insurance Co., 233 N.C. 321, 327, 64 S.E.2d
162, 166 (1951) (holding mortgagee bound by appraisal or arbitration
had in good faith between mortgagor and insurance company); Young
v. Insurance Co., 207 N.C. 188, 192, 176 S.E. 271, 273 (1934) (stating
that award for loss made upon proper procedure under fire in-
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surance policy appraisal clause is presumed valid absent evidence
of fraud, mistake, duress, or other impeaching circumstance); Braddy
v. Insurance Co., 115 N.C. 354, 355, 20 S.E. 477, 477 (1894) (stating,
“M]t is well settled that an agreement in a policy of insurance
to submit to arbitrators the single question of the amount of loss
by fire sustained by the person insured is not invalid.”).

Turning to the more narrow question of whether the appraisal
clause violated plaintiff's right to due process of law, the North
Carolina Constitution provides, “No person shall be . . . in any
manner deprived of his . . . property, but by the law of the land.
No person shall be denied the equal protection of the laws
...." N.C. Const. art. I, § 19. “Law of the land” is synonymous
with “due process of law” under the Fourteenth Amendment; and
United States Supreme Court interpretations of the latter, though
not binding, are highly persuasive in construing the former. Watch
Co. v. Brand Distributors and Watch Co. v. Motor Market, 285
N.C. 467, 474, 206 S.E.2d 141, 146 (1974). The United States Supreme
Court long ago upheld the constitutionality of a similar appraisal
clause, stating

- [Tlhe arbitration clause has long been voluntarily inserted by
insurers in fire policies, and . . . in the appraisal of the loss
by arbitration, expert knowledge and prompt inspection of
the damaged property may be availed of to an extent not
ordinarily possible in the course of the more deliberate proc-
esses of a judicial proceeding. . . . Hence the requirement
that disputes of this type arising under this special class of
insurance contracts be submitted to arbitrators cannot be
deemed to be a denial of either due process or equal protection
of the laws.

. . . [Tlhe requirements of the 14th Amendment . . . are
satisfied if the substitute remedy is substantial and efficient.
We cannot say that the determination by arbitrators, chosen
as provided by the present statute, of the single issue of the
amount of loss under a fire insurance policy, reserving all
other issues for trial in court, does not afford such a remedy,
or that in this respect it falls short of due process . . ..

Hardware Dealers Mut. Fire Ins. Co. of Wisconsin v. Glidden Co.,
284 U.S. 151, 159-60, 76 L. Ed. 214, 219-20 (1931). Since the appraisal
clause in the case under review is similar to that in Hardware
Dealers, we find the reasoning of that case persuasive. We hold
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the clause did not deprive plaintiff of his right to due process
under the North Carolina Constitution.

Plaintiff also contends the appraisal process as applied de-
prived him of the right to due process. He argues the appointment
of the umpire was arbitrary and plaintiff did not receive a copy
of the appraisal report until the day defendant Association filed
its motion for summary judgment.

The validity of the appointment of an umpire by a judge may
be adjudicated when the question is raised in a properly instituted
civil action. In re Roberts Co., 258 N.C. 184, 128 S.E.2d 137 (1962).
Plaintiff, however, attempts to challenge validity of the appoint-
ment of the umpire by plaintiff’s and Interstate’s designated ap-
praisers. The affidavit of plaintiff’s appraiser, Billy Lynn Millsaps,
indicates Millsaps agreed to the appointment of Paul W. Gadd
as umpire. The affidavit of Larry G. Austin, Interstate’s appraiser,
shows he also agreed to the appointment of Gadd. According to
Gadd’s affidavit, on 24 February 1990, he and Millsaps agreed on
an award of $33,000.00. Defendant Association’s motion for sum-
mary judgment was not filed until 31 July 1990. Before this Court
plaintiff does not show fraud, mistake, duress, or other evidence
of wrongdoing in the appraisal process as applied to him. We con-
clude that under all the circumstances, plaintiff cannot challenge
the validity of appointment of Gadd or timing of the report.

[3] We next consider whether plaintiff was deprived of his right
to trial by jury. “In all controversies at law respecting property
. . . trial by jury . .. shall remain sacred and inviolable.” N.C.
Const. art. I, § 25. Notwithstanding this provision, the North Carolina
Supreme Court has repeatedly approved appraisal as a means of
settling the single issue of amount of loss sustained by an insured.
E.g., Green v. Insurance Co., 233 N.C. 321, 64 S.E.2d 162 (1951).
In general, there exists in North Carolina “a strong public policy
favoring the settlement of disputes by arbitration.” Servomation
Corp. v. Hickory Construction Co., 316 N.C. 543, 544, 342 S.E.2d
853, 854 (1986). Accord Johnston County v. R.N. Rouse & Co.,
331 N.C. 88, 91, 414 S.E.2d 30, 32 (1992). Addressing the constitu-
tionality of a mandatory binding arbitration clause in an automobile
insurance policy, the Supreme Court of Delaware recently stated

In arguing against enforcement of the arbitration clause,
[plaintiffs] attempt to appeal to “the old judicial hostility to
arbitration.” . . . Over time . . . the judicial view of arbitration
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has evolved from hostility to eager acceptance. In part, this
change has been fostered by a recognition of the efficiency
and specialized expertise available in an arbitral forum. . . .

. . . In short, the public policy of this state favors the
resolution of disputes through arbitration.

Graham v. State Farm Mut. Automobile Ins. Co., 565 A.2d 908,
910-11 (1989) (quoting Kulukundis Shipping Co. v. Amtorg Trading
Corp., 126 F.2d 978, 985 (2d Cir. 1942)) (citations omitted). These
words recall the United States Supreme Court's statement in Hard-
ware Dealers that expert knowledge and prompt inspection of dam-
aged property are not as readily available in the judicial forum.
We find the reasoning of the Delaware court persuasive, and in
light of the numerous North Carolina cases approving appraisal
as a means of settling the single issue of amount of loss and strong
policy favoring arbitration, we hold plaintiff's right under the North
Carolina Constitution to trial by jury was not abridged by the
appraisal clause.

For all the foregoing reasons, we conclude summary judgment
was properly granted in favor of defendant Association.

I1.

[4] We next consider whether the trial court erred in granting
summary judgment in favor of defendants Matheson and Deal. The
pleadings, depositions, exhibits, and affidavits before the trial court
showed these defendants were not parties to the settlement negotia-
tions between plaintiff and Interstate. Nevertheless, defendant Deal,
as the employee of defendant Matheson, made several telephone
calls on behalf of plaintiff in an attempt to find out what Interstate
intended to do and to urge the company to settle quickly with
plaintiff. Defendant Matheson’s only involvement was through the
acts of defendant Deal.

Plaintiff contends the court erred in granting summary judg-
ment on his claim for bad faith refusal to settle plaintiff’s claim
under the policy. We disagree with this contention.

The North Carolina Supreme Court has held that once an
agent has procured an insurance contract, the agent is not a party
to the contract and is not liable under it “irrespective of any default
in the performance thereof by the insurer and irrespective of the
insured’s lack of success in an action against such defaulting in-
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surer.” Mayo v. Casualty Co., 282 N.C. 346, 354, 192 S.E.2d 828,
833 (1972). We conclude that defendants Matheson and Deal could
not be held liable for any bad faith refusal to settle by Interstate.

[5] Plaintiff’s next contention is that the court erred in granting
summary judgment on his claim for negligence. Again we disagree.

“If an insurance agent . . . undertakes to procure for another
insurance against a designated risk, the law imposes upon him
the duty to use reasonable diligence to procure such insurance
and holds him liable to the proposed insured for loss proximately
caused by his negligent failure to do so.” Id. at 353, 192 S.E.2d
at 833. It follows that if defendants Matheson’s and Deal's alleged
negligence was not the proximate cause of plaintiff's loss, summary
judgment could properly have been granted for these defendants.
See Collingwood v. G.E. Real Estate Equities, 324 N.C. 63, 66,
376 S.E.2d 425, 427 (1989) (stating movant meets burden of
establishing lack of triable issue by proving essential element of
opposing party’s claim is nonexistent or showing through discovery
that opposing party cannot produce evidence to support an essen-
tial element of its claim).

Plaintiff’'s argument is that on account of defendants’ negligence
he was unable to recover the value of his property. However,
regardless of plaintiff’s sincere belief as to the value of his property,
and notwithstanding the stated face value of the policy, under
the entire policy as written, plaintiff could not recover more than
the actual cash value of the property at the time of loss.

North Carolina insurance law provides

No insurance . . . agent shall knowingly issue any fire insurance
policy . . . for an amount which, together with any existing
insurance thereon, exceeds the fair value of the property
...: Provided, any fire insurance company authorized to trans-
act business in this State may, by appropriate riders or en-
dorsements or otherwise, provide insurance indemnifying the
insured for the difference between the actual value of the
insured property at the time any loss or damage occurs, and
the amount actually expended to repair, rebuild or replace
. . . property . . . destroyed by fire . . . .

N.C.G.S. § 58-43-5 (1991). The North Carolina Rate Bureau is charged
with promulgating rates for insurance against loss, including fire
loss, to residential real property with not more than four housing
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units located in North Carolina. N.C.G.S. § 58-36-1 (1991). The Bureau
must maintain reasonable records of the policy or bond forms made
or used by it. N.C.G.S. § 58-36-15(c) (1991). No policy form applying
to insurance on risks covered by General Statutes Chapter 58,
Article 36, including risk of loss by fire, may be issued for delivery
unless filed by the Bureau with the Commissioner of Insurance
and approved explicitly or through default as provided by statute.
N.C.G.S. § 58-36-55 (1991).

The Rate Bureau’s basic form dwelling policy, Form DP-1,
includes the following loss settlement provision: “5. Loss Settle-
ment. Covered property losses are settled at actual cash value
at the time of loss but not exceeding the amount necessary to
repair or replace the damaged property.” A separate approved
form, DP 00 62, entitled “Replacement Cost,” begins with the follow-
ing language, “For the premium charged for this policy, Policy
Condition 5— Loss Settlement is amended to read as follows.” Plain-
tiff's policy was a basic form dwelling policy; nothing of record
shows the policy included an approved replacement cost rider or
endorsement form.

Defendant Deal testified that regardless of what values he
might have stated on the application for insurance, actual cash
value at the time of loss, as determined by the appraisal process,
would control the insured’s recovery. Asked whether he explained
actual cash value to plaintiff, Deal testified, “Well, you know, I
don’t know whether I ever made him understand that or not. I
said, ‘It is not like a policy like Steve [plaintiff's nephew] has

. where we replace the house. It's based on what the actual
cash value is at the time of loss.” ” Deal testified further, “I think
I basically told him down here in the office when we were trying
to explain [it] to him. I said, ‘Junior, you can basically insure this
thing for anything you want to, but it is still only going to be
worth so much at the time of loss under this policy.’”

Affidavits before the trial court showed that plaintiff’s and
Interstate’s appraisers were unable to agree on an appraisal value
of the fire loss. Plaintiff’s appraiser, Millsaps, and umpire Gadd
subsequently agreed on an award of $33,000.00 for the actual cash
value of plaintiff’s loss. Assuming arguendo that plaintiff sustained
a loss, we conclude that under all the circumstances, negligence,
if any, of defendants Deal and Matheson could not be the proximate
cause thereof.
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[6] Plaintiff also contends the trial court erred in granting sum-
mary judgment on plaintiff’s claim for breach of fiduciary duty.
Again we disagree.

“[Tjhere is a fiduciary duty on the part of the insurance agent
to keep the insured correctly informed as to his insurance coverage.”
R-Anell Homes v. Alexander & Alexander, 62 N.C. App. 653, 659,
303 S.E.2d 573, 577 (1983). The duty arises where plaintiff shows
a continuing relationship between agent and insured and a request
for advice on some change or contemplated change in the insured’s
circumstances. In such a situation, the giving of false assurances
concerning the extent of insurance coverage may constitute breach
of fiduciary duty. Id. at 657-59, 303 S.E.2d at 576-77.

In the instant case, no evidence showed an ongoing relationship
between plaintiff and defendant Matheson or Deal. No evidence
showed that after purchasing the fire loss policy, plaintiff requested
further advice or sought assurances from defendant Deal about
coverage under the policy. There was no evidence that plaintiff
sought to purchase additional insurance from these defendants.

Furthermore, this Court has stated,

It is clearly not the duty of an insurer or its agent to inquire
and inform an insured as to all parts of his policy:

We cannot approve the position that in the absence
of a request it was the agent’s legal duty to explain the
meaning and effect of all the provisions in the policy,
or that his failure to inquire . .. was a waiver of the
requirement . . . . Hardin v. Ins. Co., 189 N.C. 423, 427,
127 S.E. 353, 355 (1925).

Greenway v. Insurance Co., 35 N.C. App. 308, 314, 241 S.E.2d
339, 343 (1978).

Defendants’ evidence showed defendant Deal explained to plain-
tiff that recovery under the policy would be based on actual cash
value at time of loss and that the policy was different from another
policy of which plaintiff had some knowledge. Under these cir-
cumstances, plaintiff had the burden of forecasting evidence of
negligent false assurances by Deal as to the extent of insurance
coverage. Plaintiff’s evidence was that defendant Deal told plaintiff
his house was covered for $65,000.00. Since, in the event of loss,
plaintiff could not recover more than actual cash value, even viewed
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indulgently, plaintiff's evidence did not show any false assurance
by defendant Deal as to the extent of coverage. We conclude plain-
tiff failed to meet the burden of showing defendant Deal made
negligent false assurances as to the extent of coverage.

[7] TFinally plaintiff contends the trial court erred in granting sum-
mary judgment for defendants on plaintiff’s unfair or deceptive
trade practices claim. Again we disagree.

“Unfair or deceptive trade practices in the insurance industry
are governed by N.C.G.S. § 58-54.4 [now § 58-63-15).” Pearce v.
American Defender Life Ins. Co., 316 N.C. 461, 468, 343 S.E.2d
174, 179 (1986). A violation of this statute “as a matter of law
constitutes an unfair or deceptive trade practice in violation of
N.C.G.S. § 75-1.1.” Id. at 470, 343 S.E.2d at 179. Prohibited practices
include “[clommitting or performing with such frequency as to in-
dicate a general business practice any of the following: . . . Not
attempting in good faith to effectuate prompt, fair and equitable
settlements of claims in which liability has become reasonably clear.”
N.C.G.S. § 58-63-15(11} (1991).

From our conclusion that defendants Matheson and Deal are
not liable for the insurer’s bad faith refusal to settle plaintiff's
claim it follows that these defendants have no liability for the
same conduct by the insurer if constituting unfair or deceptive
practices under sections 58-63-15(11)f and 75-1.1. We note also that
under the predecessor of section 58-63-15(11), the appellate courts
repeatedly emphasized the necessity of allegations of engaging in
prohibited acts with frequency so as to indicate a general business
practice. E.g., Beasley v. National Savings Life Ins. Co., 75 N.C.
App. 104, 109, 330 S.E.2d 207, 210 (1985), disc. rev. improvidently
allowed, 316 N.C. 372, 341 S.E.2d 338 (1986).

For all the foregoing reasons we hold the trial court did not
err in granting summary judgment for defendants Matheson and
Deal.

Affirmed.

Judges WELLS and WYNN concur.
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IRA ror THE BeENEFIT oF PHILIP V. OPPENHEIMER, ano MORRIS 1. KARPEN,

PLAINTIFFS v. BRENNER COMPANIES, INC., ABE BRENNER, HERBERT
BRENNER, GERTRUDE P. BRENNER, JOSEPH G. CLAUD, anD
WACHOVIA BANK & TRUST COMPANY, N.A., As PERSONAL REPRESENTA-
TIVE OF THE ESTATE OF WADE M. GALLANT, JR., DEFENDANTS

No. 9021SC1124
(Filed 21 July 1992)

. Corporations § 160 (NCI4th)— ireeze-out merger—price of

shares — statutory appraisal

A statutory appraisal is a dissenting shareholder’s ex-
clusive remedy when the shareholder’s objection to a “freeze-
out” merger is essentially a complaint regarding the price
which he received for his shares. N.C.G.S. § 55-113 (1982).

Am Jur 2d, Corporations §§ 2574, 2576.

. Corporations § 160 (NCI4th) — freeze-out merger —claims for

unfairness, breach of fiduciary duty, fraud —price of shares—
summary judgment—statutory appraisal

The trial court did not err in granting summary judgment
for defendant corporate directors on plaintiff minority
shareholders’ claims alleging unfairness of a “freeze-out” merger,
breach of fiduciary duty, and actual and constructive fraud
where plaintiffs’ forecast of evidence related only to the price
paid for their shares and the valuation method. Accordingly,
the essence of the disagreement between the parties, the price
of the shares, would more appropriately be resolved in a
statutory appraisal proceeding.

Am Jur 2d, Corporations §§ 2507 et seq.

Valuation of stock of dissenting stockholders in case of

consolidation or merger of corporation, sale of its assets, or
the like. 48 ALR3d 430.

. Corporations § 160 (NCI4th)— action contesting freeze-out

merger — financial information—denial of discovery—
consideration in statutory appraisal proceeding

In an action contesting a “freeze-out” corporate merger,
the trial court did not err in denying plaintiff minority
shareholders’ motions to compel discovery of the corporation’s
pre-merger and post-merger financial information where plain-
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tiffs sought the pre-merger information to demonstrate the
increased value of their stock and the post-merger information
to show the stock’s future value, since the requested informa-
tion dealt with the value of the stock and should be considered
in the statutory appraisal proceeding.

Am Jur 2d, Corporations §§ 2574, 2576.

APPEAL by plaintiffs from Order entered 12 July 1990 by Judge
William H. Freeman in FORSYTH County Superior Court. Heard
in the Court of Appeals 14 May 1991.

Clark & Wharton, by David M. Clark and B. Douglas Martin;
and Lowey, Dannenberg, Bemporad & Selinger, P.C., by Richard
C. Fooshee, for plaintiff appellants.

Womble Carlyle Sandridge & Rice, by William C. Raper and
Timothy G. Barber. for defendant appellees.

COZORT, Judge.

Plaintiffs, minority shareholders of stock in defendant corpora-
tion, filed suit in superior court contesting the forced sale of the
minority shareholders’ stock, commonly referred to as a corporate
“freeze-out.” The trial court granted summary judgment in favor
of defendant corporation and the company’s majority shareholders.
We find the principal issue raised by plaintiffs’ claims concerns
the value of the stock and that the statutory appraisal proceeding
provided in N.C. Gen. Stat. Chapter 55 (now Chapter 55A) is plain-
tiffs’ exclusive remedy. We affirm summary judgment for defendants.

Defendant Brenner Companies, Inc., (“Brenner”) is a North
Carolina public corporation in the business of processing and recy-
cling metal, fabricating steel, and manufacturing commercial refuse
containers. The remaining defendants acted as Brenner’s Board
of Directors (“Board”) at the time when plaintiffs filed their lawsuit.
The plaintiffs’ suit resulted from events which occurred preceding
and following a ‘“cash out” of Brenner stock held by minority
shareholders. The “cash out,” commonly known as a “freeze-out”
or “squeeze-out” merger, was orchestrated by defendants and began
several years prior to 1988.

In 1978, Brenner's sale of its trash collection division resulted
in a limited public market for its stock. Due to the limited public
demand for its common stock, in 1979 Brenner implemented a repur-
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chase program to acquire shares held by non-family shareholders
in 1979. In November 1987, the Securities and Exchange Commis-
sion (“SEC”) notified Brenner that the company could not repur-
chase additional stock without complying with federal regulations
governing ‘“going-private” transactions. Subsequent to the SEC’s
ruling, the Board decided in December 1987 to eliminate remaining
public shareholders in a “freeze-out” merger to become completely
private.

The Board enlisted the services of Interstate Securities Cor-
poration (“Interstate”) to provide a valuation of the company in
March 1988. Interstate presented two valuation reports to defend-
ants, one dated 18 April 1988, and another dated 11 May 1988.
The April 18 report included three different valuation methods
which priced Brenner’s common stock between $15.93 and $19.12
per share. On 20 April 1988, three directors voted to set the merger
stock price at the median of Interstate’s valuation, or $17.50 per
share. The Board then asked Interstate to complete a fairness
study of the $17.50 price. Interstate reviewed the price by utilizing
eight different valuation methods; none of the resulting figures
exceeded the $17.50 price per share. On 11 May 1988, the Board
approved the merger at $17.50 per share, nearly double the previous
market price of the stock.

After learning of the merger, plaintiffs, as minority shareholders,
believed the price of the stock to be “ridiculously low.” As a result,
plaintiffs filed this suit on 23 May 1988 alleging that defendants
committed fraud and breach of fiduciary duty. Plaintiff Oppenheimer
moved for a preliminary injunction to enjoin the merger on 11
October 1988; the motion was denied on 27 October 1988. The
merger, approved by 92% of the minority shares, was completed
thereafter. During discovery, plaintiffs filed motions to compel
disclosure of Brenner’s pre- and post-merger financial information;
both motions were denied. Defendants filed a motion for summary
judgment on 4 May 1990. The trial court granted defendants’ mo-
tion for summary judgment on 12 July 1990. Plaintiffs appeal.

On appeal, plaintiffs argue five assignments of error. First,
plaintiffs contend that a statutory appraisal is not their exclusive
remedy to redress their dissatisfaction with the merger’s stock
price per minority share. In their second, third, and fourth
assignments of error, plaintiffs contend summary judgment was
improper because issues of material fact existed as to (1) the fairness
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of the merger, (2) breach of fiduciary duty by defendants, and
(3) commission by defendants of actual or constructive fraud, or
both. Finally, plaintiffs contend that the trial court erred in denying
plaintiffs’ motions to compel discovery of Brenner's pre- and post-
merger financial information. We affirm.

[f] We first address the issue presented concerning whether a
statutory appraisal is plaintiffs’ exclusive remedy to contest their
right to receive fair value of the shares subject to the “freeze-out.”
Plaintiffs contend that a statutory appraisal is not their exelusive
remedy to redress what the minority shareholders perceived to
be as an inadequate price for their shares. The applicable statute
in effect when plaintiffs filed their cause of action, N.C. Gen. Stat.
§ 55-113 (1982),' states:

(b) . . . [Alny shareholder of a corporation effecting a
merger, consolidation or sale of assets for shares may give
to the corporation, prior to or at the meeting of the shareholders
to which the proposal of amendment, dissolution, merger, con-
solidation or sale of assets for shares is submitted to a vote,
written notice that he objects to such proposal. Within 20
days after the date on which the vote was taken, such
shareholder may, unless he voted in person or by proxy in
favor of the proposal, make written demand on the corporation
for payment of the fair value of his shares. Such demand shall
state the number and class of shares owned by him. In addition
to any other right he may have in law or equity, a shareholder
giving such notice shall be entitled, if and when the amend-
ment, dissolution, merger, consolidation or sale of assets for
shares is effected, to be paid by the corporation the fair value
of his shares, as of the day prior to the date on which the
vote was taken, subject only to the surrender by him of the
certificate representing his shares.

* Kk ok ¥k

1. On 1 July 1990, the North Carolina Corporation Act, codified in Chapter
55 of the General Statutes, became effective. Under the new Act, N.C. Gen. Stat.
§ 55-13-02 (1990) explains a shareholder’s right to dissent. N.C. Gen. Stat. § 55-13-02(b)
now establishes the exclusivity of a dissenting shareholder’s remedy in challenging
a corporation’s actions. “The remedy is the exclusive remedy unless the transaction
is ‘unlawful’ or ‘fraudulent.’ ” See N.C. Gen. Stat. § 55-13-02 (1990), Official Comment
2, Exclusivity of Dissenters’ Rights. Our decision today makes no effort to discuss
the result of an application of new Chapter 55 to the facts in the case below.
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(d) If within 30 days after the date upon which the object-
ing shareholder becomes entitled to payment of his shares

. the value of the shares is agreed upon between the
shareholder and the corporation, payment therefor shall be
made within 60 days after the agreement, . . .

(e) If within the 30-day period mentioned in subsection
{d) of this section the shareholder and the corporation do not
agree as to the value of the shares the shareholder may, within
60 days after the expiration of the 30-day period, file a petition
in the superior court of the county of the registered office
of the corporation asking for the appointment by the clerk
of three qualified and disinterested appraisers to appraise the
fair value of the shares. . . . The award of the appraisers,
or a majority of them, if no exceptions be filed thereto within
10 days after the award shall have been filed in court, shall
be confirmed by the court, and when confirmed shall be final
and conclusive, and the shareholder upon depositing the proper
share certificates in court, shall be entitled to judgment against
the corporation for the appraised value thereof as of the date
prescribed in this section, together with interest thereon to
the date of such confirmation. If either party files exceptions
to such award within 10 days after the award shall have been
filed in court, the case shall be transferred to the civil issue
docket of the superior court for trial . . . .

We acknowledge that a statutory appraisal is not a dissenting
shareholder’s exclusive remedy when the shareholder has presented
claims of breach of fiduciary duty, fraud, self-dealing, securities
violations, or similar claims based on allegations other than solely
the inadequacy of the stock price. See Austell v. Smith, 634 F.Supp.
326 (W.D.N.C.), appeal dismissed, 801 F.2d 393 (4th Cir. 1986);
Umstead v. Durham Hosiery Mills, Inc., 578 F.Supp. 342 (M.D.N.C.
1984). In both Austell and Umstead, the courts held that the statutory
appraisal remedy was not exclusive where the plaintiffs alleged
claims challenging corporate action in a “freeze-out” merger, and
such claims were based on allegations other than just the inade-
quacy of price. Austell, 634 F.Supp. at 330; Umstead, 578 F.Supp.
at 345. We also agree that a statutory appraisal remedy “may
not be adequate [as] in certain cases, particularly where fraud,
misrepresentation, self-dealing, deliberate waste of corporate assets,
or gross and palpable overreaching are involved.” Weinberger v.
UOP, Inc., 457 A.2d 701, 714 (Del. Supr. 1983). See also Walk
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v. Baltimore & Ohio R.R., 847 F.2d 1100 (4th Cir. 1988), vacated
on other grounds, 492 U.S. 914, 106 L.Ed.2d 583 (1989); Rosenstein
v. CMC Real Estate Corp., 168 Ill. App. 3d 92, 522 N.E.2d 221
(1988).

The issue of whether a statutory appraisal is a dissenting
shareholder’s exclusive remedy when the shareholder challenges
only the fair value or price of the stock is one of first impression
in our State. Consequently, we consider the law of other jurisdie-
tions in arriving at our decision. In Schloss Assoc. v. Chesapeake
& Ohio Ry. Co., 73 Md. App. 727, 536 A.2d 147 (Md. Ct. Sp. App.
1988), the court determined that a remedy beyond the statutory
appraisal procedure was not available where the shareholders’ ob-
jection to a “freeze-out” merger was “essentially a complaint over
price —the amount and how it was established—for which the
statutory appraisal right is a wholly adequate remedy.” Schloss,
73 Md. App. at 748, 536 A.2d at 158.

We find the court’s rationale in Schloss persuasive. The court
in Schloss determined that Md. Code Ann. Corp. & Ass’ns § 3-106(d),
a statute similar to N.C. Gen. Stat. § 55-113, provided an exclusive
remedy to shareholders when the shareholders’ primary challenge
concerned the fair price of the stock. The Maryland statute, like
N.C. Gen. Stat. § 55-113, permits a dissenting minority shareholder
to demand and receive payment of the fair value of his stock when
a corporate merger has occurred. Md. Code Ann. Corp. & Ass'ns
§ 3-106(d) (1985). The Schloss court held the plaintiffs’ allegations
of fraud were entirely too general and concluded the dispute over
the stock value could be resolved through the statutory appraisal
process. We agree that a “remedy beyond the statutory procedure
is not available where the shareholder’s objection is essentially
a complaint regarding the price which he received for his shares.”
Stepak v. Schey, 553 N.E.2d 1072, 1075 {Ohio 1990). Here, as in
Schloss, the record indicates that plaintiffs’ primary complaint con-
cerning the merger dealt with the stock price. As will be discussed
below, plaintiffs have not alleged sufficient facts to make out claims
for unfairness of the merger, breach of fiduciary duty, and fraud
separate and apart from the plaintiffs’ concerns over price. Therefore,
although “special, compelling circumstances may justify alternative
relief in other freeze-out situations,” Schloss, 73 Md. App. at 740,
536 A.2d at 154, we adopt the reasoning in Schloss and find in
the present case that the statutory appraisal remedy in N.C. Gen.
Stat. § 55-113 was the plaintiffs’ exclusive remedy.
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[2] Plaintiffs contend the trial court erred in granting summary
judgment for defendants as to plaintiffs’ claims alleging unfairness
of the merger, breach of fiduciary duty, and actual and/or construc-
tive fraud. Our standard of reviewing a trial court’s ruling on
summary judgment is whether the pleadings, depositions, answers
to interrogatories, and admissions on file, together with the af-
fidavits, if any, indicate there is no genuine issue as to a material
fact and that the moving party is entitled to judgment as a matter
of law. N.C. Gen. Stat. § 1A-1, Rule 56(c) (1990); Salt v. Applied
Analytical, Inc., 104 N.C. App. 652, 412 S.E.2d 97 (1991), disc. review
denied, 331 N.C. 119, 415 S.E.2d 200 (1992). In order for the party
opposing summary judgment to prevail, “once [the moving] party
satisfies his burden in moving for summary judgment . . . [t]he
opposing party must come forward with facts, not mere allegations,
which controvert the facts set forth in the moving party’s case.”
Econo Travel Motor Hotel Corp. v. Taylor, 301 N.C. 200, 204, 271
S.E.2d 54, 57 (1980). After careful review of the pleadings, deposi-
tions, affidavits, and other materials in the record, we conclude
the trial court properly granted summary judgment for defendants
as to plaintiffs’ claims.

In essence, plaintiffs’ complaint asks for compensatory and
punitive damages based on one of the following theories: unfairness
of the merger, breach of fiduciary duty, and actual and/or construe-
tive fraud. First, plaintiffs contend the defendants “acted unfairly
to the members of the class by appropriating for the Brenner
family the assets of the Company, by eliminating the publie
shareholders of the Brenner Companies at an inadequate price and
as a result of unfair dealing.” There are two aspects of fairness,
fair dealing and fair price. Weinberger, 457 A.2d at 711. Here,
plaintiffs have only alleged facts questioning the fairness of price
as being the basis for any unfair dealing. Plaintiffs’ only allegations
of dishonesty and bad faith are related to price. In fact, plaintiffs’
individual depositions reveal the primary point of contention for
the minority shareholders was price alone. This Court has deter-
mined that the inadequacy of price in and of itself does not support
claims for oppression, artifice, fraud, or undue advantage. Short
v. Bryant, 97 N.C. App. 327, 329, 388 S.E.2d 205, 206 (1990). Moreover,
we believe that an unfair price alone does not render a merger
suspect. Under the circumstances, because plaintiffs have not
presented specific facts of misconduct to show a genuine issue
of material fact, Grad v. Kaasa, 312 N.C. 310, 313, 321 S.E.2d
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888, 890 (1984), summary judgment was properly granted as to
plaintiffs’ claim for unfairness of the merger.

Second, plaintiffs argue summary judgment was improper
because material facts existed as to whether defendants breached
their fiduciary duty to plaintiffs. Clearly, the officers and directors
of a corporation owe a fiduciary duty to their shareholders. N.C.
Gen. Stat. § 55-35 (1982). Plaintiffs raise several questions regarding
the defendants’ actions. However, each of plaintiffs’ contentions
may once again be traced to a dispute over the value of the minority
shares —a question to be determined at a statutory appraisal pro-
ceeding. For example, plaintiffs contend that Interstate’s valuation
of the company was improperly conducted because the Board failed
to provide Interstate with information sufficient to do an accurate
valuation. The record indicates otherwise. The dispute over the
method of valuation is a dispute over price and is better left to
an appraisal action.

Plaintiffs additionally challenge the Board’s lack of soliciting
third-party buyers. The lack of soliciting third-party buyers does
not render a merger suspect; it is only when a board fails to proper-
ly investigate the worth of the company that suspicion is aroused.
Smith v. Van Gorkum, 488 A.2d 858, 873 (Del. Supr. 1985). In
the present case, Brenner’s actions did not indicate a failure to
properly investigate the value of the company. Rather, Brenner
hired an independent evaluator, Interstate, to study Brenner’s worth
and to subsequently direct a fairness study of the price per share
of stock in relation to the merger and minority shareholders’ in-
terests. Plaintiffs also attack Interstate’s use of tax assessments
as indicators of Brenner’s value. This allegation also has no merit.
Interstate’s use of tax assessments was not improper, since tax
assessments are one aspect of assessing the company’s property
and Interstate employed the most current tax assessment available
in its valuation.

Plaintiffs further allege that Interstate was engaged to conduct
the fairness opinion only after the Board heard Interstate’s opinion
and had approved the merger. Plaintiffs’ contentions again have
no merit. The formal engagement letter with Interstate was signed
on 3 May 1988. The fairness opinion was rendered 11 May 1988."
The Board merely ratified the officers’ actions in executing the
3 May contract at the 11 May meeting.
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Plaintiffs finally argue that the non-family Board members
breached their fiduciary duty to protect the minority shareholders
by failing to investigate the validity of the Interstate reports as
to the worth of Brenner stock. Once more, plaintiffs’ complaint
is grounded on the price received for minority shares. Summary
judgment was proper for defendants on plaintiffs’ allegations of
breach of fiduciary duty.

Finally, plaintiffs contend that summary judgment was im-
proper because issues of material fact were present as to whether
defendants committed actual or constructive fraud or both. Plain-
tiffs claim that the “defendants concealed material facts from the
public and made material misrepresentations of fact,” by “engagling]
in a plan and scheme to defraud” minority shareholders. The elements
of fraud are: (1) false representation or concealment of a material
fact, (2) reasonably calculated to deceive, (3) made with intent to
deceive, (4) which does in fact deceive, (5) resulting in damage
to the injured party.” Ragsdale v. Kennedy, 286 N.C. 130, 138,
209 S.E.2d 494, 500 (1974). Plaintiffs point only to the proxy
statements as evidence of the fraudulent misrepresentations.
Representations in a proxy statement evidencing the opinion of
a corporation constitute fraud if they meet all of the elements
of fraud. Mere opinions will not support a claim of fraud. Early
v. Eley, 243 N.C. 695, 698, 91 S.E.2d 919, 921 (1956). Because the
proxy statement was issued on 8 September 1988, which was subse-
quent to the filing of plaintiffs’ action, we look only to plaintiffs’
amended complaint in reviewing their claims of fraud. The amended
complaint shows that plaintiffs’ claim for actual fraud was grounded
only in their dissatisfaction with the price paid for their shares
and with the valuation procedure. As we noted earlier, inadequate
price alone will not support a claim for fraud. Skort, 97 N.C. App.
at 329, 388 S.E.2d at 206.

Plaintiffs also allege constructive fraud. “[Clonstructive fraud
is established when proof is presented that a position of trust
and confidence was taken advantage of to the hurt of the other.”
Stilwell v. Walden, 70 N.C. App. 543, 546, 320 S.E.2d 329, 331
(1984). Plaintiffs have presented no evidence to demonstrate any
harm suffered by the shareholders other than the damage from
the price they received for their minority shares. Therefore, plain-
tiffs’ constructive fraud claim also must fail. In conclusion, plaintiffs
have not presented facts to support any of their underlying theories
for recovery other than that of a challenge to the stock value.
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Accordingly, we find the essence of the disagreement between
the parties, the price of the shares, would be more appropriately
resolved in a statutory appraisal proceeding. For these reasons,
the trial court correctly entered summary judgment for defendants.

[3] Plaintiffs’ final assignment of error deals with the trial court’s
denial of two motions to compel discovery of Brenner's pre- and
post-merger financial information. Plaintiffs argued the information
was relevant on the issue of fair price, improper gain, and lack
of good faith in causing the merger. The trial court denied the
motions due to their irrelevancy. The post-merger financial informa-
tion does not affect Interstate’s findings made prior to the merger.
However, N.C. Gen. Stat. § 55-113(b) (1982) provides for the valua-
tion of a going business the day prior to the merger. Thus, on
the surface it appears Brenner's pre-merger financial information
is relevant. However, it is important only as to price. Since plain-
tiffs discuss only the use of the pre-merger information to
demonstrate the increased value of the stock and the use of the
post-merger information to show the stock’s future value, these
issues influencing the price should be determined in the statutory
appraisal proceeding. The trial court did not err in denying the
motions to compel.

To sum up, the trial court did not err in granting summary
judgment in favor of the defendants because (1) a review of the
materials submitted for summary judgment indicates the plaintiffs
were primarily disputing the price received for their minority shares,
the exclusive remedy for which lies in a statutory appraisal pro-
ceeding; (2) plaintiffs have not alleged specific facts to support
their claims of unfairness of the merger, breach of fiduciary duty,
and fraud; and (3} the information requested by the motions to
compel also dealt with value of the stock and could be additionally
considered in the appraisal proceeding.

The trial court’s entry of summary judgment for defendants is
Affirmed.

Judges ORR and WYNN concur.



26 IN THE COURT OF APPEALS

PROCTOR v. N.C. FARM BUREAU MUTUAL INS. CO.
[107 N.C. App. 26 (1992)]

GEORGE L. PROCTOR, ADMINISTRATOR OF THE ESTATE oF JOYCE BATTS
PROCTOR, PrLaINTIFF v. NORTH CAROLINA FARM BUREAU MUTUAL
INSURANCE COMPANY anp BOBBY F. JONES, ApMINISTRATOR C.T.A. OF
THE ESTATE oF WILLIAM GRAY EDWARDS, JR., DEFENDANTS

No. 9175C714

(Filed 21 July 1992)

1. Insurance § 532 (NCI4th) — underinsured motorist coverage —
interpolicy stacking before 1985 amendment of statute
Plaintiff was entitled to engage in interpolicy stacking
of underinsured motorist coverages under two automobile in-
surance policies covering plaintiff's decedent for an accident
that killed plaintiff’s decedent prior to the 1985 amendment
to N.C.G.S. § 20-279.21(b)(4), which added an interpolicy stack-
ing requirement, even though one policy contained language
limiting the amount of coverage to the maximum of only one
applicable policy, since interpolicy stacking was contemplated
by the statute prior to 1985 and was only clarified by the
1985 amendment.

Am Jur 2d, Insurance § 1464.

2. Insurance § 532 (NCI4th) — underinsured motorist coverage —
intrapolicy stacking before 1985 amendment of statute
Plaintiff was entitled to engage in intrapolicy stacking
of underinsured motorist (UIM) coverages for each of three
vehicles insured under a policy covering plaintiff's dece-
dent at the time she was killed in an accident in 1984 even
though the policy contains contrary language and N.C.G.S.
§ 20-279.21(b)(4) did not specifically provide for stacking of
UIM coverages at that time, since intrapolicy stacking of UIM
coverages was required by public policy prior to the 1985
amendment to the statute which allowed stacking.

Am Jur 2d, Insurance § 1464.
Judge GREENE dissenting.

APPEAL by defendant North Carolina Farm Bureau Mutual
Insurance Company from Judgment entered 17 May 1991 by Judge
James R. Strickland in EDGECOMBE County Superior Court. Heard
in the Court of Appeals 13 May 1992.



IN THE COURT OF APPEALS 27

PROCTOR v. N.C. FARM BUREAU MUTUAL INS. CO.
[107 N.C. App. 26 (1992)]

Bridgers, Horton & Rountree, by Charles S. Rountree, for
plaintiff appellee.

Poyner & Spruill, by George L. Simpson III, for North Carolina
Farm Bureau Mutual Insurance Company, defendant appellant.

COZORT, Judge.

Defendant North Carolina Farm Bureau Mutual Insurance Com-
pany (“Farm Bureau”) appeals from the trial court’s entry of sum-
mary judgment for plaintiff which determined plaintiff was entitled
to engage in both interpolicy and intrapolicy stacking of underin-
sured motorist (“UIM”) coverage. Defendant argues the trial court
improperly ordered stacking of the policies in the present case
because the accident in question occurred prior to an amendment
to N.C. Gen. Stat. § 20-279.21(b)4) which now imposes an insurance
stacking requirement. We disagree with defendant’s contentions
and thus affirm.

The facts of the case below are undisputed. The plaintiff's
wife, Joyce Batts Proctor, was killed in an automobile accident
on 27 September 1984 when another vehicle struck her automobile
in her lane of travel. The driver of the other automobile, William
Gray Edwards, Jr., also died as a result of the accident. Plaintiff’s
decedent was driving a van owned by Country Manor Antiques
(“Country Manor”), a business partnership of which she was a part-
ner. The wrongful death of Mrs. Proctor was caused by the negligence
of Mr. Edwards. Edwards held an automobile liability insurance
policy issued by State Farm Mutual Insurance Company (“State
Farm”) which provided liability coverage maximum limits for bodily
injury or wrongful death of $25,000 per person and $50,000 per
accident. State Farm paid one-third of its $50,000 limit to plaintiff
and the remaining amount was paid to other injured parties. In
addition, the Edwards estate paid plaintiff one-third of $10,000
to plaintiff. The payments exhausted all liability insurance proceeds
and all assets of the Edwards estate available to satisfy any judg-
ment that plaintiff could obtain for his wife's death.

The plaintiff’'s decedent was covered by two automobile in-
surance policies; both were issued by defendant Farm Bureau. One
policy was a business policy issued to Country Manor. The Country
Manor policy had maximum liability coverage limits for bodily in-
jury or wrongful death of $100,000 per person and $300,000 per
accident. The other policy was a personal policy held by plaintiff,
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George L. Proctor. The Proctor policy listed Joyce Proctor as a
family member and insured three vehicles belonging to the Proctors.
Both the Country Manor policy and the Proctor policy recited that
UIM coverage would not be provided unless the insured specifically
requested it. However, neither plaintiff, plaintiff’s decedent, nor
Country Manor rejected UIM coverage. Defendant therefore con-
ceded that UIM coverage was provided in both policies pursuant
to N.C. Gen. Stat. § 20-279.21(b)(4), despite the fact that premiums
had never been paid for such coverage.

The parties disagreed as to the appropriate amount of UIM
coverage; consequently, plaintiff filed an action on 18 September
1986 with a elaim against Farm Bureau pursuant to both the Coun-
try Manor and Proctor policies. The parties treated the claim as
a declaratory judgment action to determine the coverage question
and filed cross-motions for summary judgment. The motions at
that point dealt solely with the Country Manor policy and made
no mention of the Proctor policy. The trial court granted summary
judgment for plaintiff and ordered Farm Bureau to pay plaintiff
the sum of $75,000 (representing the $100,000 UIM limit, minus
a credit for State Farm’s $25,000 liability limit). Defendant Farm
Bureau appealed; the trial court was affirmed in Proctor v. North
Carolina Farm Bureau Mut. Ins. Co., 90 N.C. App. 746, 370 S.E.2d
258 (1988) and in 324 N.C. 221, 376 S.E.2d 761 (1989).

Subsequent to the Proctor decision, plaintiff filed a motion
for partial summary judgment in which he contended he was now
permitted to stack the coverage for the three vehicles covered
in the Proctor policy for an additional $300,000 in UIM coverage.
Farm Bureau filed a cross-motion for partial summary judgment,
contending that plaintiff could not engage in either interpolicy or
intrapolicy stacking of UIM coverage. For purposes of the motion
hearing only, the parties stipulated that the damages to the estate
of Mrs. Proctor exceeded $400,000. The trial court granted plain-
tiff's motion and denied Farm Bureau’s motion, holding that plain-
tiff was entitled to stack the coverage from the Proctor policy
in both an interpolicy and intrapolicy manner providing an addi-
tional $300,000 in coverage. Defendant Farm Bureau filed timely
notice of appeal. We affirm.

[11 The first issue we must decide is whether the trial court
erred in permitting plaintiff to engage in interpolicy stacking by
stacking the coverage from the Proctor policy onto the coverage
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of the Country Manor policy. Farm Bureau contends that because
the accident giving rise to the claim occurred prior to the enactment
of the 1985 amendment to N.C. Gen. Stat. § 20-279.21(b}4), which
added an interpolicy stacking requirement, the insurance policy
controls. At the time of the accident, the statute in effect provided:

[Automobile liability insurance policies] shall . . . provide underin-
sured motorist coverage, to be used only with policies that
are written at limits that exceed those preseribed by subdivi-
sion (2) of this section and that afford uninsured motorist
coverage as provided by subdivision (8) of this subsection, but
not to exceed the policy limits for automobile bodily injury
liability as specified in the owner’s policy.

N.C. Gen. Stat. § 20-279.21(b)(4) (1983). The Proctor policy included
a provision relating to uninsured motorist (“UM") coverage which
stated, “If this policy and any other auto insurance policy issued
to you apply to the same accident, the maximum limit of liability
for your injuries under all the policies shall not exceed the highest
applicable limit of liability under any one policy.” Farm Bureau
contends this limitation applies to both UM and UIM coverage.
However, we need not decide whether this qualifier applies to
Joyce Proctor because the statute even prior to the 1985 amend-
ment permits interpolicy stacking. In Sproles v. Greene, 100 N.C.
App. 96, 394 S.E.2d 691 (1990), aff'd in part, rev'd in part on other
grounds, 329 N.C. 603, 407 S.E.2d 497 (1991), we addressed the
identical issue with respect to interpolicy stacking. The accident
leading to the claims in Sproles occurred in 1984, prior to the
1985 revision of N.C. Gen. Stat. § 20-279.21(b}4). The plaintiff in
Sproles was an insured under two different policies providing UIM
coverage. One of the policies was issued by Travelers Indemnity
Insurance Company (“Travelers”), and the other was issued by
United States Fidelity and Guaranty Company (“USF&G"). The
USF&G policy included a provision identical to that in the case
at bar which limited the amount of coverage to the maximum of
only one applicable policy. This Court, striking USF&G’s contention
that plaintiff's recovery was limited, explained:

This policy provision conflicts with G.S. 20-279.21(b)4) and is
therefore unenforceable. In addition to making the underin-
sured motorist coverage limits in an automobile policy the
same as the liability limits, unless the policyholder rejects
the coverage, Proctor v. North Carolina Farm Bureau Mutual
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Insurance Company, 324 N.C. 221, 376 S.E.2d 761 (1989), G.S.
20-279.21(b)}4) requires that multiple underinsured motorist
coverage available to an innocently injured accident vietim
be stacked or aggregated. Sutton v. Aetna Casualty & Surety
Co., 325 N.C. 259, 382 S.E.2d 759, reh’g denied, 325 N.C. 437,
384 S.E.2d 546 (1989). This statutory mandate would avail nothing
if insurance carriers could limit an injured insured’s recovery
to the maximum amount due under one policy.

Sproles, 100 N.C. App. at 108, 394 S.E.2d at 698. Farm Bureau
alleges this Court in Sproles inadvertently “overlooked the fact
that the accident in question occurred in 1984, before the 1985
revision was enacted,” since “the court’s reference to a ‘statutory
mandate’ for stacking . .. make[s] no sense.” We find that Sproles
served to recognize only what Sutton v. Aetna Casualty & Surety
Co., 325 N.C. 259, 382 S.E.2d 759, reh’g denied, 325 N.C. 437, 384
S.E.2d 546 (1989), voiced explicitly, that interpoliey stacking pur-
suant to N.C. Gen. Stat. § 20-279.21(b}4) was contemplated prior
to 1985, and was only clarified by the later amendment. See, Proctor,
324 N.C. at 224-25, 376 S.E.2d at 763-64. Our interpretation of
the statute at the time of the accident “providefs] the innocent
victim with the fullest possible protection.” Id. at 225, 376 S.E.2d
at 764. For these reasons, we find the trial court did not err in
allowing the interpolicy stacking between the Country Manor policy
and the Proctor policy.

We note the amount of coverage provided by the Proctor policy
is dictated by the Proctor case, which determined the Country
Manor policy had UIM coverage equal to the liability policy cover-
ing the victim. See also, Sproles, 100 N.C. App. at 101, 394 S.E.2d
at 694. As with the Country Manor policy, the plaintiff’'s decedent
was a named insured and UIM coverage was not rejected. The
maximum liability coverage for wrongful death was $100,000 per
person and $300,000 per vehicle. The amount of UIM coverage
with respect to the Proctor policy therefore equalled $100,000 as
to Joyce Proctor.

[2] The above determination leads us to the second issue, whether
the trial court erred in allowing plaintiff to stack coverage of three
vehicles on an intrapolicy basis to total $300,000 in UIM coverage.
The Proctor policy covered three vehicles; three separate premiums
were paid. Farm Bureau again argues that neither the 1983 version
of N.C. Gen. Stat. § 20-279.21(b)(4) nor the Sutton decision requires
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intrapolicy stacking in the present case. The Proctor policy incor-
porated a limitation of liability in the section discussing UM coverage;
Farm Bureau contends this limitation also applies to the unstated
UIM coverage. The section provides:

The limit of bodily injury liability shown in the Declarations
for “each person” for Uninsured Motorists Coverage is our
maximum limit of liability for all damages for bodily injury
sustained by any one person in any one auto accident. Subject
to this limit for “each person,” the limit of bodily injury liability
shown in the Declarations for “each accident” for Uninsured
Motorists Coverage is our maximum limit of liability for all
damages for bodily injury resulting from any one accident.
... This is the most we will pay for bodily injury and property
damage regardless of the number of:

1. Covered persons;
2. Claims made;

3. Vehicles or premiums shown in the Declarations;
or

4. Vehicles involved in the accident.

(Emphasis added.) Farm Bureau argues the above provision con-
trols the present case since the 1983 version of N.C. Gen. Stat.
§ 20-279.21(b)(4) does not impute a stacking requirement, and because
the Sutton case was decided based solely on the 1985 amendment.
We disagree.

In Sutton, our Supreme Court decided that N.C. Gen. Stat.
§ 20-279.21(b)(4) (1983 & Cum. Supp. 1988), required both interpolicy
and intrapolicy UIM stacking despite insurance policy language
to the contrary. The Sutton court in part relied upon the 1985
statutory amendment, however, other public policy reasons were
cited as being the basis for allowing intrapolicy stacking of UIM
coverage. Some of the public policies cited in Sutton are that stack-
ing: (1) “enhances the injured party’s potential for full recovery
of all damages”; (2) “prevents the ‘anomalous situation that an
insured is better off —for purposes of the underinsured motorist
coverage —if separate policies were purchased for each vehicle'”;
{8) “gives the insured due consideration for the separate premiums
paid for each UIM coverage within a policy”; and (4) “is consistent
with our preexisting common law by which automobile insurance
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policies have been construed to require intrapolicy stacking of medical
payments coverage . . . .” Sutton, 3256 N.C. at 267, 382 S.E.2d
at 764 (citations omitted).

Furthermore, the reasoning applied in both the Proctor and
Sproles cases reveals that intrapolicy stacking in the present case
comports with current law. Based on Sutton, Proctor, and Sproles,
we therefore conclude the plaintiff is permitted to stack the UIM
coverages for the three vehicles listed in the Proctor policy. The
total amount available to plaintiff pursuant to the Proctor policy
is therefore $300,000. The judgment of the trial court is

Affirmed.
Judge PARKER concurs.
Judge GREENE dissents.

Judge GREENE dissenting.

I disagree with the conclusion of the majority that the plaintiff
is entitled to stack the underinsured coverage in the Farm Bureau
policy issued to George Proctor (Proctor policy) with the underin-
sured coverage in the Farm Bureau policy issued to Country Manor
Antiques {Country Manor policy). I also disagree with the majority
that the plaintiff is entitled to stack the underinsured coverages
on the three vehicles insured in the Proctor policy.

On 27 September 1984, the date of the accident, N.C.G.S.
§ 20-279.21(b)(4) was silent on the right of an insured or owner
to stack multiple underinsurance coverages. The statute only re-
quired that insurance companies make available underinsurance
coverage in an amount ‘not to exceed the policy limits for automobile
bodily injury liability as specified in the owner’s policy.” N.C.G.S.
§ 20-279.21(b}4) (1983). Underinsured coverage was not statutorily
required. Id. Furthermore, the courts cannot, when a statute is
silent on an issue, insert into the statute under the guise of sound
public policy, language not contained therein. State v. Camp, 286
N.C. 148, 152, 209 S.E.2d 754, 757 (1974). Therefore, because underin-
sured motorists coverage was not mandated by statute and because
the statute was silent on the stacking issue, whether stacking was
permitted in 1984 is controlled by the policy of insurance. Allis
v. Nationwide Mut. Ins. Co., 88 N.C. App. 595, 597, 363 S.E.2d
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880, 882 (1988). Our courts have consistently held that in the absence
of a statute requiring otherwise, unambiguous policy language may
prohibit stacking of insurance coverages. Woods v. Nationwide Mut.
Ins. Co., 295 N.C. 500, 508-09, 246 S.E.2d 773, 779-80 (1978); Hamilton
v. Travelers Indem. Co., 77 N.C. App. 318, 323-24, 335 S.E.2d 228,
232 (1985), disc. rev. denied, 315 N.C. 587, 341 S.E.2d 25 (1986).

Interpolicy Stacking

In the section of the Proctor policy relating to “uninsured”
coverage, which includes “underinsured” coverage, the policy
provides:

If this policy and any other auto insurance issued to you apply
to the same accident, the maximum limit of liability for your
injuries under all the policies shall not exceed the highest
applicable limit of liability under any one policy.

There is no dispute that both the Proctor and the Country Manor
policies apply to the accident in question and thus provide underin-
surance coverage to Joyce Batts Proctor (Mrs. Proctor). The issue
in this case, under the terms of the Proctor policy, is whether
the Country Manor policy was “any other auto insurance issued”
to Mrs. Proctor. Because Mrs. Proctor was a partner in Country
Manor Antiques, the owner of the Country Manor policy, that policy
was issued to her. Therefore, under the plain language of the Proctor
policy, plaintiff is not entitled to interpolicy stack the underinsured
coverages under both the Proctor policy and the Country Manor
policy.

Intrapolicy Stacking
The Proctor policy provides:

The limit of bodily injury liability shown in the Declarations
for “each person” for [uninsured and underinsured] Motorists
Coverage is our maximum limit of liability for all damages
for bodily injury sustained by any one person in any one auto
accident. . . . This is the most we will pay for bodily injury
and property damage regardless of the number of . . . [v]ehicles
or premiums shown in the Declarations. . . .

This policy language, read in conjunction with the Declarations,
provides that the underinsured limit of liability is $100,000, although
the policy provided underinsurance coverage on three separate
vehicles. Accordingly, the plaintiff is not entitled to stack the underin-
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sured coverages on the three vehicles insured in the Proctor policy.
Cf. Hamilton, 77 N.C. App. at 324, 335 S.E.2d at 232 (unin-
sured coverage stacking prohibited where policy contained clear
language).

Plaintiff argues that prohibiting the stacking of underinsured
coverages in this instance allows the insurance company to collect
a premium in exchange for nothing. Although “it appears that
the plaintiff is correct in this argument . . . it does not justify
[the court] rewriting the policy.” Davidson v. United States Fidelity
and Guar. Co., 78 N.C. App. 140, 143, 336 S.E.2d 709, 711, affd
per curiam, 316 N.C. 551, 342 S.E.2d 523 (1986) (refusing to modify
policy language where underinsurance motorist coverage was no
benefit to insured). The issuance of such a policy of insurance may
however justify an action by an insured against the insurance com-
pany and its agent for fraud, unfair and deceptive trade practice,
and negligence. See Davidson v. Knauff Ins. Agency, 93 N.C. App.
20, 376 S.E.2d 488, disc. rev. demied, 324 N.C. 577, 381 S.E.2d
772 (1989).

I would therefore reverse the order of the trial court and
remand for entry of summary judgment for defendant insurance
company.

IN THE MATTER OF THE WILL OF JOHN R. JARVIS, DECEASED

No. 9124SC156
(Filed 21 July 1992)

1. Wills § 24.1 (NCI3d)— caveat proceeding—directed verdict
for propounders

The trial court may direct a verdict for propounders in
a caveat proceeding at the close of all the evidence.

Am Jur 2d, Trial §§ 463 et seq.
2. Rules of Civil Procedure § 50.2 (NCI3d) — directed verdict—

party with burden of proof

A directed verdict in favor of the party with the burden
of proof on the substantive issues is appropriate only if the
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credibility of the movant’s evidence is manifest as a matter
of law.

Am Jur 2d, Trial §§ 463 et seq.

. Wills § 20 (NCI3d)— caveat proceeding—due execution—
directed verdict for propounders

The trial court properly directed a verdict for propounders
on the issue of due execution where the nonmovant caveators
rendered propounders’ evidence manifestly credible as a mat-
ter of law by admitting the basic facts upon which propounders’
claim rested, and propounders’ evidence showed that the at-
torney who prepared the will signed testator’s full name to
the will at testator’s request; testator made his own mark
(an X) in the spaces designated “His mark,” with the attorney
guiding the pen; and the attorney and his son signed the will
as attesting witnesses.

Am Jur 2d, Trial §§ 463 et seq.; Wills §§ 210 et seq.,
1021 et seq.

Validity of will signed by testator with the assistance
of another. 98 ALR2d 824.

. Wills § 22 (NCI3d) — caveat proceeding—mental capacity —
directed verdict for propounders

The trial court properly directed a verdict for propounders
on the issue of testator’s mental capacity to make a will where
only the natural objects of testator’s bounty were devisees
or legatees under the will, and the testimony of caveators’
witnesses showed that, although testator was physically in-
capacitated from a stroke, he was mentally alert, knew his
family, knew the nature and extent of his property, and knew
what he wanted to leave to his survivors.

Am Jur 2d, Trial §§ 463 et seq.; Wills §§ 54 et seq.,
960 et seq.

. Wills § 21.4 (NCI3d)— caveat proceeding —undue influence —
directed verdict for propounders

The trial court properly directed a verdict for propounders
on the issue of undue influence where caveators failed to put
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on any evidence that testator’s will was overborne or any
evidence as to the identity of the purported dominant influence.

Am Jur 2d, Trial §§ 463 et seq.; Wills §§ 389 et seq.,
860 et seq.

APPEAL by caveators from judgment entered 20 December
1990 by Judge Charles C. Lamm, Jr., in MADISON County Superior
Court. Heard in the Court of Appeals 13 November 1991.

Roberts Stevens & Cogburn, P.A., by Max O. Cogburn, for
caveator-appellants Kenneth R. Jarvis and James R. Jarvis.

Morris, Bell & Morris, P.A., by William C. Morris, Jr., for
propounder-appellees Mozelle H. Jarvis and Jack M. Jarvis.

PARKER, Judge.

Caveators in this proceeding oppose probate of a paper writing
dated 6 July 1977, purporting to be the Last Will and Testament
of John R. Jarvis, on the grounds of improper execution under
N.C.G.S. § 31-3.3, testator’s mental incapacity and undue influence.
Caveators are James R. Jarvis and Kenneth R. Jarvis, the two
older sons of deceased. Propounders are the widow, Mozelle H.
Jarvis, and the youngest son, Jack M. Jarvis, who still lived with
his parents at the time of John's death in December 1986. The
paper writing leaves John's entire estate to his wife, if she survives
him.

Both propounders and caveators presented witnesses at the
caveat proceeding. Caveators appeal from denial of their motion
for directed verdict under Rule 50(a) of the North Carolina Rules
of Civil Procedure, made at the close of propounders’ evidence,
on the ground that propounders failed to prove due execution of
the paper writing. Caveators also appeal from grant of directed
verdict in favor of propounders on the issues of due execution,
mental capacity and undue influence.

[1] The question whether in a caveat proceeding a judge may
decide, upon propounders’ motion for directed verdict pursuant
to N.C.G.S. § 1A-1, Rule 50(a), that caveators’ evidence on a con-
tested issue is legally insufficient to go to the jury has not been
specifically addressed since enactment of the Rules of Civil Pro-
cedure in 1967. We hold that the trial court may direct a verdict
for propounders in a caveat proceeding at the close of all evidence,
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where appropriate; and the court in this case properly directed
a verdict on the issues of due execution, mental capacity and undue
influence.

The rule applicable in caveat proceedings was succinetly stated
in In re Will of Morrow, 234 N.C. 365, 67 S.E.2d 279 (1951).

The status of such a paper writing when drawn into ques-
tion by a caveat must be determined by a jury’s verdict. Neither
the caveators nor the propounders can waive a jury trial nor
submit the case upon an agreed statement of facts for deter-
mination by the court. The judge cannot upon an agreed state-
ment of facts which is supplemented by his own findings upon
evidence establish the validity of a will in solemn form without
the intervention of a jury. A jury’s verdict is absolutely in-
dispensable upon the issues “will or no will.”

So exacting are the requirements of the law that neither
the propounder nor the caveators can submit to a nonsuit,
nor can a nonsuit be entered for any reason.

Id. at 368, 67 S.E.2d at 281 (citations omitted).

Numerous cases support the proposition that where there is
a caveat, there can be no probate without a jury verdict. In re
Will of Redding, 216 N.C. 497, 5 S.E.2d 544 (1939); In re Will
of Westfeldt, 188 N.C. 702, 125 S.E. 531 (1924); In re Will of Hinton,
180 N.C. 206, 104 S.E. 341 (1920); In re Will of Hodgin, 10 N.C.
App. 492, 179 S.E.2d 126 (1971). Cf. In re Will of Ledford, 176
N.C. 610, 97 S.E. 482 (1918). In certain cases, a peremptory instruc-
tion has been held appropriate on particular issues. In re Will
of Stmmons, 268 N.C. 278, 150 S.E.2d 439 (1966) (peremptory in-
struction for propounder where no evidence of undue influence);
In re Will of Perry, 193 N.C. 397, 137 S.E. 145 (1927) (peremptory
instruction for caveators where no evidence of testamentary intent);
In re Will of Bennett, 180 N.C. 5, 103 S.E. 917 (1920) (same).

This body of very well settled law was reconsidered and modified
in In re Will of Mucci, 287 N.C. 26, 213 S.E.2d 207 (1975), an
appeal from a directed verdict in favor of caveators on the issue
of testamentary disposition. The Court of Appeals reversed, holding
that even though there was no evidence of testamentary intent,
the issue whether the letter was a codicil had to be resolved by
the jury on a peremptory instruction. In re Wil of Mucci, 23 N.C.
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App. 428, 209 S.E.2d 332 (1974). The Supreme Court, reversing
the Court of Appeals, held:

Where, as here, propounder fails to come forward with
evidence from which a jury might find that there has been
a testamentary disposition it is proper for the trial court under
Rule 50 of the Rules of Civil Procedure to enter a directed
verdict in favor of caveators and adjudge, as a matter of law,
that there can be no probate.

Mucci, 287 N.C. at 36, 213 S.E.2d at 214. Moreover, Mucci approved
entry of a directed verdict “[r]lather than direct[ing] or peremptorily
instruct[ing] the jury to do what is essentially a mechanical act.”
Id. at 37, 213 S.E.2d at 214.

Hence Mucci makes clear that where no factual dispute exists
and the paper writing purporting to be a will does not as a matter
of law meet the criteria for testamentary disposition, probate is
defeated, and the court may direct a verdict on that issue which
ends the inquiry. The questions before this Court in the present
case are whether the trial court may direct a verdict for pro-
pounders and admit the will to probate (i) on the issue of due
execution where there is no factual dispute as to the manner in
which the paper writing was executed and (ii) on the remaining
issues when the caveators’ evidence is insufficient as a matter
of law to support a jury verdict.

The approach in Mucci is but an application of the standards
under which a trial judge must decide a motion for directed verdict.
In a civil jury trial a Rule 50 motion is the exclusive device for
challenging the legal sufficiency of nonmovant’s evidence to go
to the jury. Creasman v. Savings & Loan Assoc., 279 N.C. 361,
183 S.E.2d 115 (1971), cert. denied, 405 U.S. 977, 31 L.Ed.2d 252
(1972). The evidence of nonmovant must bé considered in the light
most favorable to him, giving nonmovant the benefit of all reasonable
inferences that may be drawn from the evidence in his favor. West
v. Slick, 313 N.C. 33, 326 S.E.2d 601 (1985). Any conflicts, incon-
sistencies or contradictions in the evidence are to be resolved in
nonmovant’s favor. Rappaport v. Days Inn, 296 N.C. 382, 250 S.E.2d
245 (1979).

[21 An even more specialized rule governs grant of directed ver-
dict in favor of a party with the burden of proof. This rule dictates
that a directed verdict in favor of the party with the burden of
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proof on the substantive issues would only be appropriate if the
credibility of movant’s evidence is “manifest as a matter of law.”
See Bank v. Burnette, 297 N.C. 524, 536, 256 S.E.2d 388, 395 (1979).
Burnette requires that the evidence supporting directed verdict
for a movant with the burden of proof on an issue so clearly establish
the faet in issue that no reasonable inferences to the contrary
can be drawn. Id. “[W]hile credibility is generally for the jury,
courts set the outer limits of it by preliminarily determining whether
the jury is at liberty to dishelieve the evidence presented by mov-
ant.” Id. at 538, 256 S.E.2d at 396.

[3] In a caveat proceeding propounders have the burden of proof
on the issue of due execution. In re Will of Morrow, 234 N.C.
365, 67 S.E.2d 279 (1951). On the issue of due execution, we find
directed verdict for propounders was proper in the present case
in that caveators as nonmovants “establishjed] proponent's case
by admitting the truth of the basic facts upon which the claim
of proponent” rested. Burnette, 297 N.C. at 537, 2566 S.E.2d at
396. Burnette specifically states that such a situation renders mov-
ant's evidence manifestly credible as a matter of law. Caveators’
sole attack on due execution of the paper writing was an alleged
failure to have two attesting witnesses as required by N.C.G.S.
§ 31-3.3. Caveators argue that one of the two “attesting” witnesses
also signed the name of the testator on the paper writing. In making
this argument caveators have admitted, however, that two persons
who represented themselves to have been attesting witnesses, and
who both testified at the caveat proceeding, did in fact at least
attempt to sign in that capacity. A further part of caveators’ argu-
ment is the assertion that “John R. Jarvis did not sign” the paper
writing but that his name was signed for him by one of the so-called
attesting witnesses. Contrary to caveators’ two interrelated
arguments on the issue of formal execution, propounders’ evidence
showed that the paper writing had two attesting witnesses and
the testator’s own signature was present on the paper writing.

The paper writing was prepared by attorney Joseph Huff in
late June or early July 1977. Huff testified that John and Mozelle
Jarvis had come to his office for advice about making their Wills
and he had suggested reciprocal Wills. Huff had prepared a prior
Will for John Jarvis in 1972. As a result of a physically disabling
stroke in 1970, John’s communications with Huff were limited to
saying “yes” or “no” and gesturing with his arms, head and shoulders.
Huff testified that John had no difficulty understanding the lawyer’s
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advice in mid-1977 and that John had usually taken Huff's advice
on other matters. Huff testified that John “could hear, he could
do everything except talk.” “[{Tlhe only inability he had was to
speak.” During their meeting Huff also told John that Mozelle,
who was younger than John and in apparent good health, was
likely to outlive him. When Huff asked John if John wanted Mozelle
to be “taken care of” in the Will, John very emphatically indicated
that was his desire.

John and Mozelle returned to Huff's office on 6 July for the
execution of the paper writing. Although John's right side had
become paralyzed from the stroke seven years earlier, leaving him
unable to write, he could do some walking by dragging his right
foot and also managed steps with difficulty. Huff gave John a
copy of the proposed Will to read through, which John did “for
20 or 30 minutes” in Huff’s reception room, signaling Huff that
he was finished by knocking on the office door. Huff testified that
he did not show the paper writing to Mrs. Jarvis, although she
had stayed with her husband as he silently read over the proposed
Will. Upon his return to Huff's office and in response to Huff’s
leading questions, John indicated he had read the Will, it was
as John intended and John was satisfied. Then Huff went over
the Will “item by item” with John, reading it aloud and asking
after every item if that was exactly what John wanted to do.
Each time John said “yes.”

In the presence of Huff and Huff's son, then a law student,
the elder Huff asked John if he wanted them to attest to the
Will. John said he did. In the witnesses’ presence John published
the paper writing as his Will. Huff asked if John would like Huff
to sign John’s full name, which Huff then did. Then John came
around behind Huff to make his own mark (an “X”), using his
non-paralyzed left hand, in the space designated “His mark” on
each of the three pages of the paper writing. Huff and his son
both saw John making his mark, with Huff guiding the pen.

[John] held {the pen], I mean he actually, he just didn’t touch
it, he held it. I have had many Wills executed by a mark,
anybody who has practiced law in this country has, and I
think he had the firmest grip of anybody I have come across.

Huff testified he had been practicing law for fifty years. Huff and
his son then signed as attesting witnesses at the end of the paper
writing. Huff's son testified similarly to the elder Huff, including
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the detail that John Jarvis himself had “made the actual mark”
on each of the three pages.

This Court has recognized that the validity of an instrument
is not affected by the testator’s receiving “physical assistance in
making his mark.” In re Wil of King, 80 N.C. App. 471, 476,
342 S.E.2d 394, 396, disc. rev. denied, 317 N.C. 704, 347 S.E.2d
43 (1986). In sum, caveators put on no evidence of noncompliance
with the formalities required by N.C.G.S. § 31-3.3. As the manifestly
credible evidence showed both that John Jarvis “signed” a paper
writing he published as his Will and that two witnesses present
in the same room attested that signature, we overrule caveators’
assignments of error based on the execution of the paper writing.

[4] On the issues of mental capacity and undue influence, caveators
assign error to these conclusions in the trial court’s judgment:

3) [TThere is no evidence sufficient to be considered by the
jury that the said John R. Jarvis did not possess sufficient
mental capacity to execute a valid last will and testament;
and

4) [T)here is no evidence sufficient to be considered by the
jury that John R. Jarvis' signature or execution of the
said will was obtained by unlawful and undue influence
exerted upon him].]

On both these issues caveators had the burden of proof. In re
Will of Simmons, 268 N.C. 278, 150 S.E.2d 439 (1966) (undue in-
fluence); In re Will of Pridgen, 249 N.C. 509, 107 S.E.2d 160, 75
ALR.2d 312 (1959) (lack of mental capacity).

Rather than meeting the burden of showing Jarvis’ mental
disability, caveators’ own evidence supported the legal presumption
that “every man possesses mental and testamentary capacity.” In
re Staub’s Will, 172 N.C. 138, 141, 90 S.E. 119, 122 (1916).

A person has sufficient mental capacity to make a will

. if he (1) comprehends the natural objects of his bounty,
(2) understands the kind, nature and extent of his property,
{3) knows the manner in which he desires his act to take effect,
and (4) realizes the effect his act will have upon his estate.

In re Will of Shute, 2561 N.C. 697, 699, 111 S.E.2d 851, 853 (1960)
(citations omitted). Caveators’ evidence, discussed below,
demonstrated the existence of Jarvis’ mental capacity under the
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factors detailed in Shute rather than establishing the lack thereof.
For this reason the trial court did not err by deciding not to
submit the issue of mental capacity to the jury.

First, caveators failed to point to any term in the paper writing
itself suggesting that John Jarvis did not comprehend “the natural
objects of his bounty” or the nature and kind of his property.
His wife, who had been caring for John in his physically disabled
condition for many years, takes John's entire estate under the
terms of the Will. Had Mozelle predeceased John, the family home
place and all lands on one side of an identified road were to go
to son Jack and the rest of the real property, lying on the other
side of said road, to sons James and Kenneth. Caveators admitted
in their testimony that the land contingently devised to them was
at least twenty-five acres.

Moreover, had Mozelle died first, Jack would have received
certain specifically designated items from John's personal estate,
with the residue given to James, Kenneth and Jack in equal shares.
Mozelle is named executrix; in the event she died before John,
Jack is named executor. The paper writing makes no bequests
other than those here enumerated, except for contingent gifts to
any deceased son’s “lawful, living issue.” John and Mozelle Jarvis
had no other children. Hence, all the members of John's immediate
family and only those persons, the natural objects of his bounty,
are devisees or legatees under the paper writing.

Second, caveators presented four witnesses on the issue of
mental capacity whose testimony so clearly establishes John's men-
tal capacity under the Shute test that no reasonable inferences
to the contrary could be drawn. See Burnette, 297 N.C. at 536,
256 S.E.2d at 395. Given that testimony, the presumption in favor
of testator’s mental capacity was, in effect, unrebutted and the
trial court properly directed a verdict for propounders on this issue.

Caveators’ first witness on alleged lack of mental capacity
stated that he doubted John’s capacity to understand “what [the
Will] was” but then added “I just don’t know.” The same witness
admitted that John knew what and where his property was, knew
his wife and children, could hear and understand, and would have
known what he wanted to leave to his survivors. Another witness,
John's nephew, testified he did not “think [{John] did have” the
mental capacity to make a Will; but the same witness was also
sure John knew his wife, sons and others and “supposed” John
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also knew his property. Asked the basis of his opinion on lack
of capacity, the nephew replied:

A. Because he was like a kid, he didn’t understand. How could
you tell if he understood, he couldn't talk.

Q. Okay. You tell me what he didn’t understand?

A. I don’t know what he didn't understand. I don’t know what
he did understand.

Q. Then you can't testify then of your own knowledge what
his understanding was, can you?

A. No, sir. I don’t know . . . .

(Emphasis added.) Thus, both these witnesses were equivocal on
the ultimate issue, lack of mental capacity; and both witnesses
testified to the effect that John was mentally alert and knew his
family, immediate and extended, and his property.

The other two witnesses were clearly not disinterested. Son
Kenneth's mere opinion that his father lacked mental capacity was
unsupported by evidence other than Kenneth’s explanation: “I'm
saying due to the stroke, yeah.” However, Kenneth's testimony
about the effects of that stroke went to the father’s loss of physical
abilities rather than any mental disabilities. Son James' opinion
of mental incapacity was based on a single incident around 1975
when his father had expressed no interest in driving to a part
of his property where James thought “the fence looked like it
had been moved.” On cross-examination James admitted his father
knew the location of his property. Both sons testified that John
knew the members of his family. None of this testimony supports
any reasonable inference that John lacked the mental capacity to
make a valid Will. The directed verdict in favor of propounders
was, therefore, correct.

[5] Finally, we consider the assignment of error based on the
court’s failure to send the issue of undue influence to the jury.

[Ulndue influence is a fraudulent, overreaching or dominant
influence over the mind of another which induces him to ex-
ecute a will . . . which he would not have executed otherwise.
Or, to put it another way, it means the exercise of an improper
influence over the mind and will of another to such an extent
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that his professed act is not that of a free agent, but in reality
is the act of the third person who procured the result.

In re Will of Franks, 231 N.C. 252, 260, 56 S.E.2d 668, 674-75
(1949). Caveators not only failed to put on any evidence that John's
will was overborne, but they also failed to put on any evidence
as to the identity of the purported dominant influence. Thus, there
were no issues of eredibility for a jury to resolve. See, e.g., In
re Will of Simmons, 268 N.C. 278, 150 S.E.2d 439 (1966). This
final assignment of error is overruled.

For the foregoing reasons we affirm the judgment of the trial
court.

Affirmed.

Judges GREENE and WYNN concur.

CHARLES VANCE BROOKS, IV v. LYNN G. BROOKS

No. 9128D(C186
(Filed 21 July 1992)

1. Divorce and Separation § 456 (NCI4thj— child custody and
support order —venue for modification —waiver of venue
Once a child custody and support order is entered by
a court having subject matter jurisdiction and the parties re-
main the same, the proper venue for any modification of this
decree pursuant to N.C.G.S. § 50-13.7 is the court entering
the original decree. However, a waiver of venue occurs when
a modification request is filed with the district court in an
improper county and there is no timely demand that the trial
be conducted in the proper county.

Am Jur 2d, Divorce and Separation § 1007.

2. Divorce and Separation § 456 (NCI4th)— child custody and
support —modification hearing —removal to proper county—
plea in abatement

The demand that a child custody and support modification
hearing be held in the proper county should be by a plea
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in abatement based on the prior action pending, and this plea
in abatement must be raised either in a pre-answer motion
or set forth affirmatively in the answer.

Am Jur 2d, Divorce and Separation § 1005,

3. Divorce and Separation § 456 (NCI4th)— child custody and
support —modification hearing—waiver of venue

Defendant waived her right to remove from Buncombe
County to New Hanover County plaintiff's action for modifica-
tion of a child custody and support order entered in New
Hanover County when she failed to make her demand for
removal by a plea in abatement either in a pre-answer motion
or in the answer. Defendant’s oral motion at trial, after the
pleadings were complete, was ineffective to raise the removal
issue.

Am Jur 2d, Divorce and Separation §§ 1004 et seq.

Judge PARKER dissenting.

APPEAL by plaintiff from order entered 31 October 1990 in
BUNCOMBE County District Court by Judge Robert L. Harrell.
Heard in the Court of Appeals 14 November 1991.

Brock, Drye & Aceto, P.A., by Michael W. Drye, for plaintiff-
appellant.

No brief was filed for defendant-appellee.

GREENE, Judge.

Plaintiff appeals from an order dated 31 October 1990, granting
defendant’s motion to dismiss for lack of subject matter jurisdiction
pursuant to Rule 12(h)}3) of the North Carolina Rules of Civil
Procedure.

Charles Brooks (Plaintiff) and Lynn Brooks (Defendant) were
separated in July, 1986, and entered into a Separation Agreement
(Agreement). The Agreement provided for, among other things,
the terms of custody and support of their minor child, John Brooks,
born 22 October 1982. According to the Agreement, Plaintiff and
Defendant were to have joint custody of the child, with Plaintiff
contributing $600.00 per month in child support. In 1987, Plaintiff
instituted an absolute divorce action against Defendant in New
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Hanover County District Court. In September, 1987, a final divorce
decree, incorporating the terms of the Agreement, was granted.

Prior to and during the time of the separation and the divorce
proceedings, both Plaintiff and Defendant were residents of New
Hanover County. Subsequent to the final divorce decree, Plaintiff
became a resident of Duplin County while Defendant and the child
became residents of Buncombe County. In August, 1990, Plaintiff
filed a civil action in Buncombe County, seeking a modification
of the New Hanover County judgment. Plaintiff sought custody
and support of the child, or, in the alternative, expanded visitation.
Defendant filed no pre-answer motions, nor did she allege any ai-
firmative defenses in her answer. At trial Defendant made an oral
motion to dismiss for lack of subject matter jurisdiction. Finding
that New Hanover County was the proper forum to consider the
matter, and that Buncombe County lacked jurisdiction, Judge Robert
L. Harrell granted Defendant’s motion to dismiss. From this order
Plaintiff appeals.

The issue is whether a custody and support modification mo-
tion is properly heard in some county other than the county where
the original custody decree was entered.

When in compliance with the federal Parental Kidnapping
Prevention Act, 28 U.S.C.S. § 1738A, and the Uniform Child Custody
Jurisdiction Act, N.C.G.S. § 50A-3, subject matter jurisdiction for
the trial of a child custody and support action is vested in the
district courts of this State, N.C.G.S. § TA-244 (1989); Harris v.
Harris, 104 N.C. App. 574, 576, 580, 410 S.E.2d 527, 529, 531 (1991),
and is not subject to waiver by the parties. N.C.G.S. § 1A-1, Rule
12(h)3) (1990). Venue for these proceedings is controlled by N.C.G.S.
§ 50-13.5(f) and may be waived by any party. Nello L. Teer Co.
v. Hitchcock Corp., 235 N.C. 741, 744, 71 S.E.2d 54, 55 (1952) (venue
is not jurisdictional and may be waived by any party). Waiver
occurs when any action is filed in an improper county and there
is not a timely demand that the trial be removed to the proper
county. Id.

[1] Once custody and support are brought to issue there can be
“no final judgment in that case, because the issue of custody and
support remain ¢n fier: until the children have become emancipated.”
In re Holt, 1 N.C. App. 108, 112, 160 S.E.2d 90, 93 (1968). Therefore,
until the children are emancipated, the case in which custody and
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support is originally determined remains pending and if the parties
remain the same, this prior pending action “works an abatement
of a subsequent action . . . in another court of the state having
like jurisdiction.” Clark v. Craven Regional Medical Auth., 326
N.C. 15, 20, 387 S.E.2d 168, 171 (1990). Accordingly, once a child
custody and support order is entered by a court having subject
matter jurisdiction and the parties remain the same, the proper
venue for any modification of this decree pursuant to N.C.G.S.
§ 50-13.7 is the court entering the original decree. See Broyhill
v. Broyhill, 81 N.C. App. 147, 149, 343 S.E.2d 605, 606-07 (1986).
However, waiver of venue occurs when a modification request is
filed with the district court in an improper county and there is
no timely demand that the trial be conducted in the proper county.
Snyder v. Snyder, 18 N.C. App. 658, 660, 197 S.E.2d 802, 803-04
(1973); see Clark, 326 N.C. at 20, 387 S.E.2d at 171. In such event,
the district court in the improper county appropriately adjudicates
the modification request. Id.; N.C.G.S. § 7A-244 (1989).

[2] The demand that the modification hearing be held in the prop-
er county takes the form of a plea in abatement based on the
prior pending action. See Powers v. Parisher, 104 N.C. App. 400,
406, 409 S.E.2d 725, 729-30 (1991) (discussing applicability of plea
in abatement in context of action for child support). A plea in
abatement based on a prior pending action, although not specifically
enumerated in Rule 12(b) of the Rules of Civil Procedure, is a
preliminary motion of the type enumerated in Rule 12(b)(2)-(5) and
the time for filing such motion is governed by that rule. See 5A
Charles A. Wright & Arthur R. Miller, Federal Practice and Pro-
cedure: Civil 2d §§ 1360, 1394 (1990 & Supp. 1992); Lehrer wv.
Edgecombe Mfg. Co., 13 N.C. App. 412, 414, 185 S.E.2d 727, 729
(1972). Furthermore, the defense is an affirmative defense and Rule
8(c) requires that such defenses be affirmatively set forth in the
answer. N.C.G.S. § 1A-1, Rule 8(c) (1990); Clark, 326 N.C. at 20,
387 S.E.2d at 171. Therefore, a plea in abatement based on a prior
pending action must be raised either in a pre-answer motion or
set forth affirmatively in the answer. N.C.G.S. § 1A-1, Rule 12(h)1)
{1990); Clark, 326 N.C. at 20, 387 S.E.2d at 171. The failure to
raise the defense in this manner constitutes a waiver of the defense.
Id.; Southgate v. Russ, 52 N.C. App. 364, 366, 278 S.E.2d 313,
314 (1981); see also Clark, 326 at 20, 387 S.E.2d at 171; McDowell
v. Blythe Bros. Co., 236 N.C. 396, 399, 72 S.E.2d 860, 863 (1952).
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[3] In the present action, plaintiff seeks modification of an earlier
child custody and support order entered in New Hanover County.
The child at issue is not emancipated and the parties to this action
for modification are the same as the parties to the original action.
Therefore, New Hanover County is the proper venue for the modifica-
tion proceeding and the order entered in New Hanover County
represents a prior pending action. Defendant, however, waived her
right to remove the case from Buncombe County to New Hanover
County when she did not make her demand for removal either
in a pre-answer motion or in the answer. The defendant’s oral
motion made at trial, after the pleadings were complete, was not
timely and therefore ineffective to raise the issue of the prior
pending action. Accordingly, the trial court erred in dismissing
the plaintiff’s complaint. The order of dismissal is reversed and
the matter is remanded to the Distriet Court of Buncombe County
for hearing on the plaintiff's request for modification of the 11
September 1987 order of custody and support entered in New
Hanover County.

Reversed and remanded.
Judge WYNN concurs.
Judge PARKER dissents with separate opinion.

Judge PARKER dissenting.

I respectfully dissent. Plaintiff did not assign error on the
basis of defendant’s untimely plea in abatement, but rather in both
his assignments plaintiff steadfastly asserted that his action is a
new civil action over which the trial court had jurisdiction. “Each
assignment of error shall, so far as practicable, be confined to
a single issue of law; and shall state plainly, concisely and without
argumentation the legal basis upon which error is assigned.” N.C.R.
App. P. 10(c)1). Even though plaintiff had the benefit of an over-
night recess to ferret out this issue, no suggestion was made before
the trial court that defendant’s motion to dismiss was untimely
and that defendant had waived her right to pursue her motion
by not raising it as a plea in abatement in her answer. Not until
his brief filed in this Court did plaintiff mention plea in abatement
or the untimeliness of defendant's objection. Accordingly, not hav-
ing raised this basis to defeat defendant’s motion to dismiss in
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the court below or in his assignments of error, plaintiff, in my
view, has waived any right to argue the untimeliness of defendant’s
motion before this Court.

Notwithstanding plaintiff's contention that his action was a
new action, the prayer for relief in his complaint shows he desired
a medification as to existing custody and support arrangements.
“An order of a court of this State for support of a minor child
may be modified . . . at any time, upon motion in the cause and
a showing of changed circumstances by either party ....” N.C.G.S.
§ 50-13.7(a) (1987). Similarly, a court order for custody may be
modified “upon motion in the cause.” Id. If no order for custody
or support exists, an action therefor may be brought as an inde-
pendent civil action. N.C.G.S. § 50-13.5(b)}1) (Supp. 1991).

The latter statute also provides:

Venue.— An action or proceeding in the courts of this
State for custody and support of a minor child may be main-
tained in the county where the child resides or is physically
present or in a county where a parent resides, except as
heretnafter provided. If an action for . . . divorce . . . has
been previously instituted in this State, until there has been
a final judgment in such case, any action or proceeding for
custody and support of the minor children of the marriage
shall be joined with such action or be by motion in the cause
in such action.

N.C.G.S. § 50-13.5(f) (Supp. 1991) (emphasis added). Construing this
subsection, this Court said

[A]fter final judgment in a previously instituted action between
the parents, where custody and support has not been brought
to issue or determined, the custody and support issue may
be determined in an independent action in another court.
. . . Of course, if the custody and support has been brought
to issue or determined in the previously instituted action be-
tween the parents, there could be no final judgment in that
case, because the issue of custody and support remains in
fieri until the children have become emancipated. 27B C.J.S.
423; 27B C.J.S. 678.

In re Holt, 1 N.C. App. 108, 112, 160 S.E.2d 90, 93 (1968). This
Court has also said of N.C.G.S. § 50-13.5(f) that it invokes ‘“not
only venue but actually jurisdiction.” Tate v. Tate, 9 N.C. App.
681, 682, 177 S.E.2d 455, 456 (1970). A different statute requires
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that in all divorce actions the complaint must state the name
and age of any minor children of the marriage. N.C.G.S. § 50-8
(1987).

Nevertheless, jurisdiction over custody and support of a minor
child does not necessarily “ ‘automatically become a concomitant
of a divorce action and vest in th[e] court a continuing and exclusive
jurisdiction to determine [these] matters.'” Rhoney v. Sigmon, 43
N.C. App. 11, 15, 257 S.E.2d 691, 694 (1979) (quoting 3 R. Lee,
North Carolina Family Law § 222 (3d ed. 1963 & Supp. 1976)).
Considering whether these matters had been brought to issue in
an earlier action, the Court in Rhoney stated that on the record
before it, no issue concerning custody or support was presented
for determination by the court in the pleadings. The provisions
in the judgment relating to custody and support “followed so exact-
ly but in abbreviated form the more elaborate provisions of the
prior separation agreement [as to indicate they] were contractual
rather than decretal in nature.” Id. at 17-18, 257 S.E.2d at 695.
In deciding the matters had not been brought to issue or deter-
mined in the previous action, the Court found guidance in Wilson
v. Wilson, 11 N.C. App. 397, 181 S.E.2d 190 (1971).

In Wilson, the parties’ earlier judgment was silent as to child
support and did not refer to any corresponding provision of their
separation agreement. In holding custody and support had not been
brought to issue or determined, the Court said, “The judgment
refers to a separation agreement and an amended separation agree-
ment but contains nothing by which any separation agreement
could be identified as to date or content. Certainly, the separation
agreements referred to are not incorporated in the divorce judg-
ment.” Id. at 399, 181 S.E.2d at 191 (emphasis added).

It is generally agreed that

[clontracts of parents respecting the custody and support of
their children are not binding on the courts. . . . When the
welfare of the child is involved, as in divorce cases, the parents
cannot so bind themselves as to foreclose the court from an
inquiry as to what that welfare requires. The court may, of
course, recognize and enforce the agreement of the parents
when, in its opinion, the agreement is for the best interest
of the child.
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Where such agreement is conducive to the general wel-
fare of the child, it will be respected, and it may be incor-
porated into the decree and enforced, although the power of
the court subsequently to modify the decree as to the custody
of the children is not thereby abridged.

Courts retain a continuing power to modify orders for
the custody and support of minor children. The orders may
be changed upon a substantial change of circumstances. The
power of the court is not affected by virtue of the fact that
the decree incorporated a stipulation of the parents respecting
custody. Provisions approved by the court in its decree are
not contractual in nature but are in effect an adjudication
of custody and support by the court.

2 R. Lee, North Carolina Family Law § 151 (4th ed. 1980).

In the present case, plaintiff alleged and defendant admitted
that the parties’ separation agreement, which dealt with custody
and support of their minor child, was incorporated into their divorce
judgment from the New Hanover court. Under Wilson and Rhoney,
therefore, custody and support were brought to issue and deter-
mined. Under section 50-13.5(f), Tate, Wilson and Rhoney, custody
and support became concomitant parts of the New Hanover court’s
jurisdiction over the parties’ divorce action. Under section 50-13.5(f),
Tate, and Holt, the issues of custody and support remained in
fieri in the New Hanover court.

In Broyhill v. Broyhill, 81 N.C. App. 147, 343 S.E.2d 605 (1986),
this Court considered the application of section 50-13.5(f) to a motion
in the cause requesting a modification of child support. In that
case, final judgments in the parties’ divorce and child support ac-
tions were entered in 1976 in Buncombe County. Plaintiff, who
was awarded custody of the parties’ minor children, moved to
Mecklenburg County but later filed in Buncombe County both a
motion in the cause and a motion for change of venue to Mecklen-
burg. The trial court granted plaintiff’s motion for change of venue.
Id. at 148, 343 S.E.2d at 606.

On appeal defendant argued the trial court should not have
transferred venue. This Court stated
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In cases dealing with custody and support of minor children
there is no truly “final” judgment until the children are eman-
cipated. Kennedy v. Surratt, 29 N.C. App. 404, 224 S.E.2d
215 (1976). Accordingly, the court of original venue was thought
to retain that venue during the entire period of custody and
support. The holding in Tate is that a party cannot seek modifica-
tion of a child support order in a court other than that in
which it was entered where there has been no change of venue
by the court. Tate does not hold, however, and we find no
authority which does hold, that the court which entered the
order cannot transfer venue to another court for the conven-
ience of witnesses and parties and the best interest of the
child. In this age of increased mobility and frequent changes
of residence, it is unrealistic to assume that divorced parents
will always remain in the county in which their judgment of
divorce was entered, or in which an order of custody and
support was entered. For the convenience of witnesses and
parties and because it may be in the best interests of justice
and the parties, we hold that the court of original venue may,
in its discretion, transfer the venue of an ongoing action for
custody or support to a more appropriate county. Accordingly,
the order of the trial court transferring venue in this motion
in the cause from Buncombe County to Mecklenburg County is

Affirmed.
Id. at 149, 343 S.E.2d at 606-607.

Under section 50-13.7(a), a party desiring modification of an
existing custody or support order must file a motion in the cause.
Under Broyhill a party desiring modification may file with the
court of original jurisdiction and venue a motion in the cause and
a motion for change of venue; whether to grant a change of venue
is solely within the discretion of the court. As plaintiff did not
file the required motions in the appropriate court, the trial court,
in my view, did not err in dismissing the action.

The confusion created by Snyder v. Snyder, 18 N.C. App.
658, 197 S.E.2d 802 (1973), is manifest by the inconsistency in the
two sentences of the last paragraph which read:

“It is not a question of jurisdiction, which cannot be waived
or conferred by consent, but it is a question of a prior pending
action and this can be waived by failure to raise it. Hawkins
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v. Hughes, 87 N.C. 115 (1882). Under the statute, the District
Court held in Wake County had jurisdiction and the prior
acquired jurisdiction in Mecklenburg County was waived by
the parties.

Id. at 660, 197 S.E.2d at 804 (emphasis added). The discussion of
Snyder in Rhoney relied on by plaintiff is dictum, as the Court
in Rhoney had already determined that custody of the child was
not at issue in the divorce action in Burke County.

As a practical matter the procedure outlined in Broyhill is
a salutary one. Some uniform procedure is necessary to assure
that files containing orders modifying child custody provisions will
not be located in clerks’ offices across the state, thereby creating
a real possibility that the judge before whom the matter is pending
may not be made aware of a prior order. Since change in cir-
cumstances is the key factor in determining whether to modify
child custody and support, access to the prior record is beneficial.
Moreover, the potential for abuse by either party in child custody
and support cases, which can sometimes become highly emotional,
inflammatory situations, is readily apparent.

In view of the foregoing, I vote to affirm.

BRANCH BANKING AND TRUST COMPANY v. BENJAMIN E. THOMPSON
AND GEORGIE C. THOMPSON

No. 91350687
(Filed 21 July 1992)

1. Guaranty § 17 (NCI4th); Uniform Commercial Code § 35
(NCI3d) — impairment of collateral —discharge defense —accom-
modation party

The defense of discharge because of impairment of col-
lateral provided in N.C.G.S. § 25-3-606(b)(1) is available to all
parties who occupy the position of an accommodation party
but is not available to non-accommodating makers or co-makers.

Am Jur 2d, Guaranty §§ 79-96.

What constitutes unjustifiable impairment of collateral,
discharging parties to negotiable instrument, under UCC
§ 3-606(i}(6). 95 ALR3d 962.



54

IN THE COURT OF APPEALS

BRANCH BANKING AND TRUST CO. v. THOMPSON
[107 N.C. App. 53 (1992)]

2. Uniform Commercial Code § 33 (NCI3d) — signatures on note —

co-makers rather than accommodation parties

Defendants executed a promissory note as co-makers and
not as accommodation parties and were not entitled to assert
the defense of discharge where their signatures appear on
the lines reserved for co-makers; their signatures were not
given or necessary for the purpose of aiding the two other
signees of the note to obtain the loan but were part of a
business venture for which the other signees had already
secured the loan; and defendants entered the venture with
the expectation of receiving profits.

Am Jur 2d, Bills and Notes §§ 109 et seq.

. Fiduciaries § 1 {NCI4th)— bank’s release of lots from deed

of trust—no breach of fiduciary duty

Plaintiff bank did not breach a fiduciary duty to defend-
ants by releasing certain lots from a deed of trust securing
a promissory note executed by defendants where a mere debtor-
creditor relationship existed between plaintiff and defendants,
and the record does not reveal any facts suggesting that de-
fendants reposed any sort of special confidence in plaintiff
which would give rise to a fiduciary relationship.

Am Jur 2d, Banks §§ 303 et seq.

. Unfair Competition § 1 (NCI3d)— bank’s release of lots from

deed of trust —breach of contract —no unfair trade practice

Plaintiff bank’s alleged release of several subdivision lots
from a deed of trust in violation of the terms of a promissory
note and loan agreement executed by defendants did not con-
stitute an unfair trade practice under N.C.G.S. § 75-1.1 where
defendants failed to allege any aggravating circumstances
beyond breach of contract which would support a claim for
an unfair trade practice. '

Am Jur 2d, Monopolies, Restraints of Trade, and Unfair
Trade Practices §§ 696 et seq.

APPEAL by defendants from order entered 3 May 1991 in

CARTERET County Superior Court by Judge Quentin T. Sumner.
Heard in the Court of Appeals 12 May 1992.
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Howard, From, Stallings & Hutson, P.A., by John N. Hutson,
Jr. and T. Mercedes Oglukian, for plaintiff-appellee.

Wheatly, Wheatly, Nobles & Weeks, P.A., by C. R. Wheatly,
III, for defendant-appellants.

GREENE, Judge.

Defendants appeal from an order filed 3 May 1991 granting
partial summary judgment in favor of plaintiff pursuant to Rule
56 of the Rules of Civil Procedure.

Defendant/appellants Dr. Benjamin E. Thompson and Georgie
C. Thompson (Thompsons) are individuals residing in Forsyth Coun-
ty, North Carolina. Plaintiff/fappellee Branch Banking and Trust
Company (BB&T) is a corporation located in Carteret County, North
Carolina.

Sometime prior to March, 1984, defendants Charles and
Margaret Sledge (Sledges), together with George and Janette
Aljouny, arranged to borrow $275,000 from BB&T to purchase and
develop certain lots into a subdivision known as Riverside Estates
in Carteret County, North Carolina (Development). Some months
later, after consulting with Charles Sledge, BB&T, Billy Joe Shoaf,
their personal accountant, and William Paul Baldridge, their per-
sonal banker, the Thompsons purchased George and Janette
Aljouny’s one-half interest in the Development.

A promissory note (Note) dated 2 March 1984 in favor of BB&T
in the amount of $275,000 bears the signatures of the Thompsons
and the Sledges. As security for the Note, a deed of trust on

a tract of property in the Development was executed and delivered
to BB&T.

BB&T claims that the Thompsons subsequently defaulted in
their payments under the Note, and that BB&T accelerated the
balance of principal and interest due in accordance with the terms
of the loan agreement and the Note. BB&T brought suit in Carteret
County against the Thompsons on 6 October 1989 seeking the balance
due of $89,490.18 plus interest. The Thompsons alleged, in defense,
that their signatures on the Note were forgeries, that BB&T
negligently released its deed of trust on several of the lots within
the development, and that BB&T breached its fiduciary duty to
them; furthermore, the Thompsons counterclaimed that the acts
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of BB&T constituted an unfair trade practice and sought treble
damages therefrom.

On 8 April 1991, BB&T moved for summary judgment pursuant
to Rule 56 of the North Carolina Rules of Civil Procedure. After
considering the arguments of counsel, affidavits submitted, and
the deposition of Dr. Benjamin E. Thompson, Judge Quentin T.
Sumner granted partial summary judgment for BB&T on the
Thompsons’ defenses of negligence and breach of fiduciary duty,
and on the Thompsons’ counterclaim for unfair trade practices;
Judge Sumner, however, denied summary judgment on the
Thompsons’ claim that the signatures on the Note are forgeries.
From the granting of partial summary judgment for BB&T, the
Thompsons appeal. Although the appeal is interlocutory, the trial
court certified, pursuant to Rule 54(b} of the Rules of Civil Pro-
cedure, that “there is no just reason” in delaying the appeal of
the issues presented.

The issues presented are: (I) whether a co-maker on a note
can avail himself of the defense of negligent release or impairment
of collateral; (II) whether the Thompsons are co-makers on the
Note; (III) whether there exists a fiduciary duty between a bank
and its customers; and (IV) whether the acts of BB&T were such
as to constitute unfair trade practices.

I

[1] The Thompsons first contend that partial summary judgment
for BB&T was improper on their defense of negligent release of
collateral. The Thompsons take the position that under N.C.G.S.
§ 25-3-606 they are discharged from liability on the Note since
BB&T was allegedly negligent in releasing its deed of trust on
several of the lots in the development. BB&T answers by asserting
that the Thompsons signed the Note as co-makers and, as such,
are primarily liable on the Note without the benefit of the defense
of discharge. We agree with BB&T.

N.C. Gen. Stat. § 25-3-606, in pertinent part, provides:

(1) The holder discharges any party to the instrument
to the extent that without such party’s consent the holder
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{b) unjustifiably impairs any collateral for the instrument
given by or on behalf of the party or any person against whom
he has a right of recourse.

N.C.G.S. § 25-3-606(1)(b) (1986). A plain reading of the statute seems
to indicate that “any party to the instrument” could be discharged,
including makers, co-makers, sureties, etc.—in essence, any person
appearing on the instrument. The Official Comment to N.C.G.S.
§ 25-3-606, however, provides that:

1. The words “any party to the instrument” remove an
uncertainty arising under the original section. The suretyship
defenses here provided are not limited to parties who are
“secondarily liable,” but are available to any party who is
in the position of a surety, having a right of recourse either
on the instrument or dehors it, including an accommodation
maker or acceptor known to the holder to be so. [Emphasis
added.]

Thus, the drafters of the provision appear to limit the defense
of discharge to those who sign an instrument as an accommodation
party (surety), a position which an ordinary, non-accommodating,
maker or co-maker does not occupy.! White & Summers, supra,
at 588; El-Ce Storms Trust v. Svetahor, 724 P.2d 704, 707 (Mont. 1986).

There is some disagreement among the states as to whether
Section 3-606 is applicable to all parties to an instrument or only
to those who occupy the position of sureties. Some jurisdictions
take the position that all parties, including non-accommodating
makers and co-makers, can avail themselves of the defense of
discharge. See, e.g., Crimmins v. Lowry, 691 S.W.2d 582 (Tex.
1985); Bishop v. United Missouri Bank of Carthage, 647 S.W.2d
625 (Mo. App. 1983); Southwest Florida Production Credit Ass™n
v. Schirow, 388 So. 2d 338 (Fla. Dist. Ct. App. 1980); Rushton
v. UM. & M. Credit Corp., 434 S.W.2d 81 (Ark. 1968). However,
a substantial majority of jurisdictions hold that only sureties are

1. “Any party to a negotiable instrument may be a surety if he signs for
the accommodation of another party.” Restatement of Security § 82 emt. k (1941
& Supp. 1991-92); see also First Citizens Bank & Trust Co. v. Larson, 22 N.C.
App. 371, 376, 206 S.E.2d 775, 779, cert. denied, 286 N.C. 214, 209 S.E.2d 315
(1974) (“an accommodation party is always a surety”). This would also include makers
and co-makers who sign for accommodation purposes. See James J. White & Robert
S. Summers, Uniform Commercial Code § 13-16 (3d ed. 1988) (hereinafter White
& Summers).
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entitled to the defense of discharge.” White & Summers at
§ 13-16.

The Official Comment to N.C.G.S. § 25-3-606 states that the
statute discharges “any party who is in the position of a surety,
having a right of recourse . . . .” Non-accommodating makers and
co-makers do not have a “right of recourse” on the instrument.
White & Summers at § 13-16; Unum, Inc., 6568 F.2d at 304. Non-
accommodating makers and co-makers, alike, are always primarily
liable on the debt and only possess a right of contribution against
co-makers. White & Summers at § 13-16; see also El-Ce Storms
Trust, 724 P.2d at 707. Sureties, on the other hand, are only second-
arily liable on the debt, and retain “a right of recourse on the
instrument for the full amount owing if [they are] made to pay.”
El-Ce Storms Trust, 724 P.2d at 707; see also Unum, Inc., 658
F.2d at 304; White & Summers at § 13-16. A surety or accommoda-
tion party “is not liable to the party accommodated, and if he
pays the instrument, has a right of recourse on the instrument
against such party.” N.C.G.S. § 25-3-415(5) (1986). As the Fifth Cir-
cuit Court of Appeals stated:

Fairness dictates that if the risk a surety has agreed
to undertake is increased through impairment of the securing
collateral by the person to whom payment is due, the surety
should be discharged to the extent of the impairment.

Unum, Inc., 658 F.2d at 304-05.

The North Carolina cases which have addressed N.C.G.S.
§ 25-3-606 are consistent with this position. In First Citizens Bank
& Trust Co. v. Larson, the Court of Appeals, citing to the Official
Comment to N.C.G.S. § 25-3-606, held that the defense of discharge
was available to “any party who is in the position of a surety,”
and then proceeded to apply the provision to an accommodation
endorser. Larson, 22 N.C. App. at 376, 206 S.E.2d at 779. Further-
more, in First American Savings Bank, FSB v. Adams, 87 N.C.

2. Including: Schmukie v. Alvey, 768 S.W.2d 31 (Ky. 1988}, Ei-Ce Storms Trust,
724 P.2d at 707; Citizens State Bank v. Richart, 476 N.E.2d 383 (Ohio App. 1984);
Bank of New Jersey v. Pulini, 476 A.2d 797 (N.J. Super. 1984);, Farmers State
Bank of Oakley v. Cooper, 608 P.2d 929 (Kan. 1980); Smiley v. Wheeler, 602 P.2d
209 (Okl. 1979); Wohlhuter v. St. Charles Lumber & Fuel Co., 338 N.E.2d 179
(I.2d 1975); Peoples Bank of Point Pleasant v. Pied Piper Retreat, Inc., 209 S.E.2d
573 (W.Va. 1974); Oregon Bank v. Baardson, 473 P.2d 1015 (Or. 1970); United States
v. Unum, Inc., 658 F.2d 300 (5th Cir. 1981).
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App. 226, 360 S.E.2d 490 (1987), the defense of discharge was ap-
plied to guarantors.

Therefore, the defense of discharge provided in N.C.G.S.
§ 25-3-606 is available to all parties who occupy the position of
an accommodation party and is not available to non-accommodating
makers or co-makers.

II

[2] Although the issue of whether the Thompsons actually ex-
ecuted the Note has not yet been determined by the trial court,
we assume for the purposes of evaluating this issue that the Note
was indeed properly executed by the Thompsons and the Sledges.
We therefore determine in what capacity the Thompsons executed
the Note. Qur courts have yet to address the factors to consider
in determining whether a party to an instrument is an accommoda-
tion party. N.C. Gen. Stat. § 25-3-415 provides:

(1) An accommodation party is one who signs the instru-
ment in any capacity for the purpose of lending his name
to another party to it.

(2) When the instrument has been taken for value before
it is due the accommodation party is liable in the capacity
in which he has signed even though the taker knows of the
accommodation.

N.C.G.S. § 25-3-415(1), (2) (1986). “Whether a person is an accom-
modation party is a question of intent.” 6 Ronald A. Anderson,
Uniform Commercial Code § 3-415:16, at 351 (3d ed. 1984) (hereinafter
Anderson); Russell L. Wald, Annotation, Who is Accommodation
Party Under Uniform Commercial Code § 3-415, 90 A.L.R.3d 342,
347 (1979). Where the intent of the parties does not appear on
the face of the instrument, it must be ascertained in light of the
surrounding facts and circumstances. Wald, supra, at 347; N.C.G.S.
§ 25-3-415(3) (1986) (except as against holders without notice, accom-
modation status may be established by parol evidence). In seeking
to ascertain the intent of the parties, most courts have adopted
some form of the “purpose” and “proceeds” tests. See, e.g., Farmers
State Bank of Oakley, 608 P.2d at 934. Under the “purpose” test,
inasmuch as an accommodation party must have signed the instru-
ment “for the purpose of lending his name to another party to
it,” N.C.G.S. § 25-3-415(1) (1986), whether the creditor would have
likely refused the primary maker “but for the supposed surety’s
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signature” is an important factor to consider. White & Summers
at § 13-14. In other words, the accommodating party’s signature
must have been necessary for the primary maker to get the loan.
Id.; Eil-Ce Storms Trust, 724 P.2d at 708. Under the “proceeds”
test, the accommodating party cannot receive the primary benefits
from the transaction,® Anderson at § 3-415:18, since this would
be inconsistent with the party’s status as a mere accommodation
party. White & Summers at § 13-14. Other factors to consider
are whether the party took place in negotiations prior to the trans-
action, El-Ce Storms Trust, 724 P.2d at 708, and the position of
the party’s signature on the face of the instrument itself. White
& Summers at § 13-14.

Under the facts of this case, the Thompsons entered this trans-
action as co-makers, and not as accommodation parties. First, the
Thompsons’ signatures to the Note appear on the lines reserved
for co-makers. Second, the record reveals that their signatures
were not given for the purpose of, and were not necessary for,
aiding the Sledges in obtaining the loan. Rather, the Thompsons
viewed the transaction as a business venture for which the Sledges
had already secured the loan. Third, the Thompsons entered the
venture with the expectations of receiving profits. Dr. Thompson
testified at his deposition that he and his wife entered the transac-
tion expecting to share equally in both the debts and the profits
with the Sledges. As co-makers, they cannot avail themselves of
the defense of discharge, and dismissal of this defense was proper.

111

[3] The Thompsons next contend that summary judgment was
improper with regard to their defense that in releasing their deed
of trust on the lots, BB&T breached its fiduciary duty to the
Thompsons. We disagree.

A fiduciary duty arises when “there has been a special con-
fidence reposed in one who in equity and good conscience is bound
to act in good faith and with due regard to the interests of the
one reposing confidence.” Curl v. Key, 311 N.C. 259, 264, 316 S.E.2d

3. This is not to say that an accommodation party cannot receive any benefit
from the instrument. Unlike under pre-Code law, a party who receives a benefit
from the transaction does not lose status as an accommodation party, even if
the benefit is received directly from the transaction. Anderson at § 3-415:17. An
accommodation party simply cannot receive the primary benefit from the instru-
ment. Anderson at § 3-415:18.
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272, 275 (1984). However, an ordinary debtor-creditor relationship
generally does not give rise to such a “special confidence™ “[t]he
mere existence of a debtor-creditor relationship between [the par-
ties does] not create a fiduciary relationship.” United Virginia Bank
v. Air-Lift Assocs., Inc., 79 N.C. App. 315, 322, 339 S.E.2d 90,
94 (1986) (applying Virginia law). See also Wells v. North Carolina
Nat'l Bank, 44 N.C. App. 592, 596, 261 S.E.2d 296, 298 (1980) (holding
that bank had no duty “to attend to details of plaintiff's [land]
purchase other than the financial services it offered”). This is not
to say, however, that a bank-customer relationship will never give
rise to a fiduciary relationship given the proper circumstances.
See generally 10 Am. Jur. 2d Banks §§ 303-307 (1963). Rather,
parties to a contract do not thereby become each others’ fiduciaries;
they generally owe no special duty to one another beyond the
terms of the contract and the duties set forth in the U.C.C. Air-Lift,
79 N.C. App. at 322, 339 S.E.2d at 94; Kham & Nate’s Shoes No.
2, Inc. v. First Bank of Whiting, 908 F.2d 1351, 1357 (Tth Cir. 1990).

Here, the record does not reveal that any kind of relationship
existed between the Thompsons and BB&T beyond that of mere
debtor-creditor. Although Dr. Thompson testified at his deposition
that he and his wife based their decision to enter the venture
in part on the representations of the officers of BB&T, he testified
that he also consulted with, and relied upon the statements of,
his personal banker, his personal accountant and Mr. Sledge (with
whom they had previously entered several business transactions)
prior to entering the transaction. The record does not reveal any
facts suggesting that the Thompsons reposed any sort of special
confidence in BB&T which would serve to give rise to a fiduciary
relationship. Therefore, this portion of the Thompsons’ defense was
also properly dismissed.

v

[4] Lastly, the Thompsons contend that summary judgment was
improper with regard to their counterclaim that BB&T’s release
of the deed of trust on the lots allegedly in violation of the Note
constituted an unfair and deceptive trade practicc in violation of
N.C.G.S. § 75-1.1 (1988). We disagree.

Under N.C.G.S. § 75-1.1, a trade practice is unfair if it “is
immoral, unethical, oppressive, unscrupulous, or substantially in-
jurious to customers.” Johnson v. Phoenix Mut. Life Ins. Co., 300
N.C. 247, 263, 266 S.E.2d 610, 621 (1980). A trade practice is decep-
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tive if it “has the capacity or tendency to deceive.” Id. at 265,
266 S.E.2d at 622. It is well recognized, however, that actions
for unfair or deceptive trade practices are distinct from actions
for breach of contract, Lapierre v. Samco Dev. Corp., 103 N.C.
App. 551, 559, 406 S.E.2d 646, 650 (1991), and that a mere breach
of contract, even if intentional, is not sufficiently unfair or deceptive
to sustain an action under N.C.G.S. § 75-1.1. Mosley & Mosley
Builders, Inc. v. Landin Ltd., 97 N.C. App. 511, 518, 389 S.E.2d
576, 580, disc. rev. denied, 326 N.C. 801, 393 S.E.2d 898 (1990);
Bartolomeo v. S.B. Thomas, Inc., 889 F.2d 530, 535 (4th Cir. 1989).
We agree with the Fourth Circuit Court of Appeals which, in con-
struing N.C.G.S. § 75-1.1, stated that “a plaintiff must show substan-
“tial aggravating circumstances attending the breach to recover under
the Act, which allows for treble damages.” Bartolomeo, 889 F.2d
at 535.

It appears from the record and briefs of counsel that the
gravamen of the Thompsons’ counterclaim is that in releasing its
deed of trust on several of the lots in the development, BB&T
allegedly violated the terms of the Note and loan agreement, and
has thus committed an unfair trade practice. The Thompsons fail
to allege any acts beyond that of breach of contract, much less
rising to the level of unfair or deceptive, which would sustain
a claim for unfair trade practices. Therefore, the counterclaim was
properly dismissed.

For the foregoing reasons, the order granting partial summary
judgment is

Affirmed.

Judges PARKER and COZORT concur.



IN THE COURT OF APPEALS 63

JOHNSON v. N.C. DEPT. OF TRANSPORTATION
[107 N.C. App. 63 (1992)]

THOMAS D. JOHNSON v. THE NORTH CAROLINA DEPARTMENT OF
TRANSPORTATION, A DEPARTMENT AND AGENCY OF THE STATE OF NORTH
CAROLINA, JAMES HARRINGTON, SECRETARY

No. 9123DC691

(Filed 21 July 1992)

1. Limitation of Actions § 16 (NCI3d); Rules of Civil Procedure
§ 12.1 (NCI3d) — motion to dismiss — statute of limitations not
asserted —consideration by court—consent of parties

The affirmative defense of the statute of limitations was
before the trial court with the consent of both parties, and
the failure to assert such defense in defendant’s Rule 12(b)(6)
motion to dismiss for failure to state a claim was not fatal,
where the record shows that plaintiff was not surprised by
defendant’s utilization of the limitations defense, plaintiff at
no time objected to defendant’s failure to allege the statute
of limitations in the motion to dismiss, and the trial court
considered the arguments of and authorities submitted by both
parties relating to the limitations issue.

Am Jur 2d, Limitation of Actions §§ 422 et seq.

2. Master and Servant § 112 (NCI3d)— Fair Labor Standards
Act —statute of limitations—state statute preempted

The two-year statute of limitations set forth in the federal
Fair Labor Standards Act preempts the three-year statute
of limitations provided in N.C.G.S. § 1-52(11) for recovery of
any amount due pursuant to the Fair Labor Standards Act.
Therefore, plaintiff's claim for compensation for overtime was
barred by the federal statute of limitations where it was filed
more than two years after the date the claim acerued.

Am Jur 2d, Limitation of Actions §§ 9 et seq.

3. Master and Servant § 112 (NCI3d)— Fair Labor Standards
Act—pursuit of administrative remedies—statute of limita-
tions not tolled

The federal statute of limitations for an action under the
Fair Labor Standards Act is not tolled while the aggrieved
party pursues administrative remedies.

Am Jur 2d, Limitation of Actions § 170.
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4. Master and Servant § 9 (NCI3d) — compensation for overtime —
State Wage and Hour Act—no action against DOT
The State Wage and Hour Act did not afford plaintiff
a remedy against the Department of Transportation for over-
time pay since N.C.G.S. § 95-25.14(d) expressly exempts “any
State or local agency” from its overtime compensation
provisions.

Am Jur 2d, Master and Servant § 76.

5. State § 12 (NCI3d)— compensation for overtime — State Per-
sonnel Act—failure to exhaust statutory remedies
Plaintiff was barred from pursuing his claim for overtime
compensation under the State Personnel Act where he did
not seek review of an administrative law judge’s decision in
superior court and thus failed to exhaust the remedies provid-
ed him by statute.

Am Jur 2d, Administrative Law §§ 595 et seq.
6. Master and Servant § 9 (NCI3d)— overtime wages —no action

under N.C. Administrative Code

Provisions of the N.C. Administrative Code simply set
forth agency guidelines and rules and do not confer any right
of action in the courts for the payment of overtime wages.

Am Jur 2d, Statutes §§ 430 et seq.

APPEAL by plaintiff from order entered 10 April 1991 in ASHE
County District Court by Judge Samuel L. Osborne. Heard in the
Court of Appeals 12 May 1992.

Kilby, Hodges & Hurley, by John T. Kilby, for plaintiff-
appellant.

Lacy H. Thornburg, Attorney General, by David R. Minges,
Assistant Attorney General, for the State.
GREENE, Judge.

Plaintiff appeals from an order dated 10 April 1991, granting
defendant’s motion to dismiss pursuant to Rule 12(b)(6) of the North
Carolina Rules of Civil Procedure.

Plaintiff Johnson was formerly employed by defendant North
Carolina Department of Transportation (D.0.T.) as a Construction
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Technician III (Project Supervisor). During the time between 12
May 1986 and 16 April 1987, plaintiff was assigned to a construction
project on Highway 181 in Avery County. It was during this period
that plaintiff claims he incurred 397.5 hours of overtime for which
D.O.T. has failed to compensate him—a total of $7,014.15. Plaintiff
retired in December, 1987.

On 4 January 1988, plaintiff submitted a letter to the Division
Engineer requesting compensation for the aforementioned over-
time. This request was, however, denied on 13 July 1988. Shortly
thereafter plaintiff informed the Division Engineer of his intent
to appeal, and was provided a hearing before the Employee Rela-
tions Committee on 9 May 1989. Based in part on the Committee’s
recommendation, James E. Harrington, Secretary of D.0O.T., ultimate-
ly denied plaintiff’s claim.

On 27 June 1989, plaintiff gave notice of his intent to appeal
the Secretary’s decision, and his Petition for Contested Case was
forwarded to the Office of Administrative Hearings (OAH), accepted,
and filed on 31 July 1989. The matter was assigned to Administrative
Law Judge Genie Rogers on 11 August 1989. In September, 1989,
plaintiff filed his Prehearing Statements and D.O.T. filed its Prehear-
ing Statements including a Motion to Dismiss for Lack of Jurisdic-
tion. No action was taken on the matter until 7 March 1990 at
which point the matter was then assigned to Administrative Law
Judge Brenda Becton. Following a pre-hearing telephone conference,
D.O.T. amended and renewed its Motion to Dismiss. A hearing
on the motion was held on 12 June 1990. On that same date, Ad-
ministrative Law Judge Becton, relying primarily on Batten wv.
N.C. Dept. of Correction, 326 N.C. 338, 389 S.E.2d 35 (1990), deter-
mined that the OAH did not have subject matter jurisdiction over
the dispute. A final decision dismissing plaintiff’s case for lack
of jurisdiction was filed on 22 June 1990.

Plaintiff did not seek judicial review of Administrative Law
Judge Becton’s decision in Superior Court pursuant to N.C.G.S.
§ 150B-43; rather, he filed an action against D.O.T. in Ashe County
Civil District Court on 12 September 1990. Plaintiff claimed that
under the Fair Labor Standards Act of 1938, 29 U.S.C.A. § 201
et seq. (1978 & Supp. 1992), the North Carolina Wage and Hour
Act, N.C.G.S. § 95-25.1 et seq. (1989), the State Personnel Act,
N.C.G.S. § 126-1 (1991), and the Administrative Rules of the Office
of State Personnel, 25 N.C.A.C. 1D, §§ 1924-1951 (1989), he was
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entitled to the denied overtime compensation. On 11 October 1990,
prior to filing an answer, D.O.T. filed a motion to dismiss pursuant
to Rule 12(b)(6) of the North Carolina Rules of Civil Procedure,
alleging that the applicable statute of limitation had run, thus bar-
ring the action. After a hearing on the motion, Judge Samuel L.
Osborne found that the action was indeed time-barred, and granted
D.O.T.’s motion. The order was filed on 17 April 1991. From this
order, plaintiff gave a timely notice of appeal.

The issues presented are: (I) whether the affirmative defense
of statute of limitation may be raised by a motion to dismiss under
Rule 12(b)6); (II) whether the federal Fair Labor Standards Act
of 1938 (F.L.S.A.) statute of limitation preempts North Carolina’s
F.L.S.A. statute of limitation; and (III) if so, whether the federal
statute of limitation is tolled while an aggrieved party pursues
administrative remedies.

I

[1] Plaintiff contends that the statute of limitation defense can
be raised in a Rule 12(b)(6) motion to dismiss only if the complaint
discloses on its face that the claim is time barred and only if
the motion expressly asserts as a basis for the dismissal that the
claim is barred by the statute of limitation. We agree in part
with plaintiff.

Absent a showing of prejudice, an affirmative defense may
be raised by a Rule 12(b)(6) motion to dismiss. Cf. County of
Rutherford v. Whitener, 100 N.C. App. 70, 74, 394 S.E.2d 263,
265 (1990) (permitting affirmative defense to be raised in a motion
for summary judgment). Nevertheless, where an affirmative defense
is raised for the first time in a motion to dismiss under Rule
12(b)(6), “the motion must ordinarily refer expressly to the affirma-
tive defense relied upon.” Cf. Dickens v. Puryear, 302 N.C. 437,
443, 276 S.E.2d 325, 329 (1981) (motion for summary judgment must
ordinarily refer expressly to the affirmative defense relied upon);
N.C.G.S. § 1A-1, Rule 7(b)1) (1990) (motions must state grounds
and relief sought); N.C.G.S. § 1A-1, Rule 8(c) (1990} (affirmative
defenses must be pled with sufficient particularity so as to give
notice to court and parties). However, where the non-movant “has
not been surprised and has full opportunity to argue and present
evidence” on the affirmative defense, the failure of the motion
to expressly refer to the affirmative defense will not bar considera-
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tion of the defense by the trial court. See Dickens, supra, 302
N.C. at 443, 276 S.E.2d at 329 (failure to specifically allege defense
of statute of limitation in a motion for summary judgment held
not fatal to the motion). Once it is determined that the affirmative
defense is properly before the trial court, dismissal under Rule
12(b)(6) on the grounds of the affirmative defense is proper if the
complaint on its face reveals an “insurmountable bar” to recovery.
Johnson v. Bollinger, 86 N.C. App. 1, 4, 356 S.E.2d 378, 380 (1987).

In the present action, D.0.T.’s motion to dismiss asserted as
a basis for the motion, “that the complaint fails to state a claim
for which relief can be granted.” It did not contain any allegation
that the claim was barred by the statute of limitation. However,
the record does not reflect that plaintiff was “surprised” by D.0.T.’s
utilization of the limitations defense. At the hearing, Judge Osborne,
in reaching his decision, considered both the arguments of and
authorities submitted by both parties relating to the limitations
issue. Furthermore, the record does not reflect that plaintiff, at
any time during the proceeding, objected to D.O.T.’s failure to
specifically allege the statute of limitation in the motion. Therefore,
the affirmative defense of statute of limitation was clearly before
the trial court with the consent of both parties and the failure
to assert the defense of statute of limitation in the motion was
not fatal.

In determining whether the claims presented in the complaint
are, on the face of the complaint, barred by the statute of limitation,
we must first determine whether the state or federal statute of
limitation applies. The federal statute provides that claims brought
under the F.L.S.A. are governed by a two-year statute of limitation
{three-year limitation if the underlying violation is willful). 29 U.S.C.A.
.§ 255 (1985). The state statute provides that claims brought under
the F.L.S.A. are governed by a three-year statute of limitation
(regardless of whether the underlying violation is willful or not).
N.C.G.S. § 1-52(11) (1983 & Supp. 1991).

II

[2] D.O.T. argues that the state statute is preempted by the federal
statute and, therefore, the federal statute prevails. We agree. Acts
of state legislatures which “interfere with, or are contrary to the
law of Congress, made in pursuance of the constitution” must yield
to the law of Congress. Gibbons v. Ogden, 22 U.S. (9 Wheat) 1,
210 (1824). Generally, however, courts will not infer preemption
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unless it is the clear purpose of Congress. Rice v. Santa Fe Elevator
Corp., 331 U.S. 218, 230, 91 L.Ed. 1447, 1459 (1947). The purpose
of preemption may be discerned from an explicit or implicit congres-
sional intent. Cipollone v. Liggett Group, Inc., No. 90-1038, 1992
WL 138529, 7 (U.S. June 24, 1992). If a federal statute contains
no explicit language of preemption, “state law is preempted if that
law actually conflicts with federal law . . . or if federal law so
thoroughly occupies a legislative field.” Id. at 7 (citations omitted).
Such an “actual conflict” exists “where compliance with both is
a literal impossibility.” Lawrence H. Tribe, American Constitu-
tional Law § 6-26, at 481 (2d ed. 1988).

The F.L.S.A. was promulgated by Congress in 1938. 29 U.S.C.A.
§ 201 et seq. (1978 & Supp. 1992). In 1941 the United States Supreme
Court held that the F.L.S.A. was a valid exercise of the power
of Congress to regulate interstate commerce pursuant to the Com-
merce Clause of the federal Constitution. United States v. Darby,
312 U.S. 100, 85 L.Ed. 609 (1941); U.S. Const. art. I, § 8, cl. 3.
In that the original F.L.S.A. did not contain any statute of limitation
for the filing of claims brought under it, in 1945 North Carolina
promulgated a state statute establishing a statute of limitation
at three years. N.C.G.S. § 1-52(11) (1983 & Supp. 1991). In 1947
Congress amended the F.L.S.A. to include a two-year limitations
period. 29 U.S.C.A. § 255 (1985). .

Because the F.I..S.A. has been duly adopted by Congress and
because it was enacted pursuant to the Commerce Clause of the
federal Constitution, any state law promulgated in conflict with
it must yield under the force of the Supremacy Clause. U.S. Const.
art. VI, § 2. In that the state three-year statute of limitation directly
conflicts with the federal two-year statute of limitation, the federal
statute must prevail. Furthermore, the federal statute of limitation
reflects a purpose and objective of Congress to establish a uniform,
two-year limitations period governing all claims filed pursuant to
the F.L.S.A. H.R. Rep. No. 7, 80th Cong., 1st Sess. 5 (1947). North
Carolina's three-year statute of limitation, therefore, “stands as
an obstacle to the accomplishment and execution” of this purpose
and objective. See Hines v. Davidowitz, 312 U.S. 52, 67, 85 L.Ed.
581, 587 (1941).

Within the structure of the statute itself, Congress further
revealed its intent that the federal act prevail against all state
statutes. See Cipollone, supra, at 7 (congressional intent, an integral
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part of preemption analysis, may be “implicitly contained in [a
statute’s] structure and purpose”). In Section 255, Congress
distinguished between actions brought before 14 May 1947 (the
date of enactment) and those brought after. 29 U.S.C.A. § 255
(1985). For causes of action accruing prior to that date, the action
was to be governed by either the federal statute of limitation
or the applicable state statute of limitations, whichever was shorter.
29 U.S.C.A. § 255(b), (c) (1985). For causes of action aceruing after
14 May 1947, however, the action is to be governed by the federal
two-year statute of limitation, and no mention is made of applying
state limitations periods. 29 U.S.C.A. § 255(a) (1985). Furthermore,
where Congress intended for the states to exercise some discretion
as regards the F.L.S.A., it expressly stated as much. See, e.g.,
29 U.S.C.A. § 218 (1985) (savings clause allowing the state to require
higher minimum wages and lower work weeks than those set by
Congress).

For the foregoing reasons, N.C.G.S. § 1-52(11) is invalid under
the force of the Supremacy Clause, and the federal two-year statute
of limitation is the applicable statute. Accord, Williams v. Speedster,
Inc., 485 P.2d 728 (Col. 1971); Kendall v. Keith Furnace Co., 162
F.2d 1002 (8th Cir. 1947); Bartels v. Piel Brothers, 74 F. Supp.
41 (E.D.N.Y. 1947).

There being no allegation of wilful misconduct, the complaint
on its face reveals that plaintiff's claims are time-barred under
the federal two-year statute of limitation. Under the F.L.S.A., the
statute of limitation begins to accrue on the date of the alleged
violation(s). Unexcelled Chemical Corp. v. United States, 345 U.S.
59, 97 L.Ed. 821 (1953). The plaintiff incurred the claimed overtime
between 12 May 1986 and 16 April 1987. Therefore, plaintiff’s cause
of action began to accrue, and the statute of limitation began to
run, at the latest, in April, 1987 (or the latest pay day thereafter).
The complaint was not filed until 12 September 1990, more than
two years after the date of the acecrual of the action.

III

[3] The plaintiff, acknowledging that the complaint on its face
shows that the claims were filed more than two years after their
accrual, argues that the claims are not time barred because the
pursuit of administrative remedies tolled the running of the statute
of limitation. We disagree.
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Under the F.L.S.A., only the filing of the complaint in a court
will serve to toll the statute of limitation. 29 U.S.C.A. § 256 (1985)
(action considered commenced when complaint is filed). Inasmuch
as a civil action may be instituted directly against any employer
(including a state agency), 29 U.S.C.A. § 216(b) (Supp. 1992), there
is no obligation on the claimant to pursue any administrative remedy
prior to resorting to the jurisdiction of the courts. See 29 U.S.C.A.
§ 201 et seq. (1978 & Supp. 1992). Accordingly, plaintiff’'s pursuit
of administrative remedies did not toll the running of the statute
of limitation. Accord, Unexcelled, supra, 345 U.S. at 65-66, 97 L.Ed.
at 827-28; O’Connell v. Champion Int’l Corp., 812 F.2d 393 (8th
Cir. 1987); Ott v. Midland-Ross Corp., 523 F.2d 1367 (6th Cir. 1975);
United States v. Winegar, 2564 F.2d 693 (10th Cir. 1958); Smith
v. HB. Allsup & Sons, Inc., 718 F. Supp. 21 (S.D. Miss. 1989);
Erickson v. New York Law School, 585 F. Supp. 209 (S.D.N.Y.
1984); Aguilar v. Clayton, 452 F. Supp. 896 (E.D. Okla. 1978).
Therefore, plaintiff's claims are, on the face of the complaint,
time-barred.

[4-6] We now turn to plaintiff’s remaining claims. Plaintiff’s claim
that the State Wage and Hour Act, N.C.G.S. § 95-25.1 et seq.,
affords him the remedy sought is unpersuasive inasmuch as the
statute expressly exempts “any State or local agency” from its
overtime compensation provisions. N.C.G.S. § 95-25.14(d) (1989). Plain-
tiff’s claim that the State Personnel Act, N.C.G.S. § 126-1 et seq.,
affords him the remedy sought is also unpersuasive. The State
Personnel Act provides for administrative-type grievance procedures
for violations of its provisions. N.C.G.S. § 126-34 (1991); Batten,
supra. The statute further provides that judicial review of un-
favorable decisions may be had in superior court. N.C.G.S. § 126-37
(1991). Where a statute provides for “an orderly procedure for
an appeal to the superior court for review . . . this procedure
is the exclusive means for obtaining judicial review,” and a civil
action is only proper after all administrative remedies have been
exhausted. State v. House of Raeford Farms, 101 N.C. App. 433,
442, 400 S.E.2d 107, 113 (1991). Because plaintiff failed to seek
review of Administrative Law Judge Becton’s decision in superior
court, he failed to exhaust the remedies provided by statute, and
is therefore barred from pursuing this claim in court. Lastly, the
applicable provisions of the N.C. Administrative Code do not pro-
vide plaintiff with the relief he seeks inasmuch as they simply
set forth agency guidelines and rules, and do not confer any right
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of action in the courts for the payment of overtime wages. See
25 N.C.A.C. 1D, §§ 1924-1951 (1989).

For the foregoing reasons, the trial court’s order of dismissal is
Affirmed.

Judges PARKER and COZORT concur.

MARQUITA RAMIREZ-BARKER v. ALLEN MALLOY BARKER

No. 9115D(C723
(Filed 21 July 1992)

1. Divorce and Separation § 359 (NCI4th) — medification of child
custody order
Once the custody of a minor child is judicially determined,
the order of the court cannot be altered until it is determined
that (1) there has been a substantial change in circumstances
affecting the welfare of the child and (2) a change in custody
is in the best interest of the child.

Am Jur 2d, Divorce and Separation §§ 997 et seq.

2. Divorce and Separation § 365 (NCI4th) — modification of child
custody — change in custedial parent’s residence
A change in a custodial parent’s residence is not itself
a substantial change in circumstances justifying a modification
of a custody decree. If, however, the relocation is detrimental
to the child's welfare, the change in residence of the custodial
parent is a substantial change in circumstances and supports
a modification of custody.

Am Jur 2d, Divorce and Separation § 1011.

3. Divorce and Separation § 365 (NCI4th) — modification of child
custody — change in custodial parent’s residence

If there is competent evidence that a proposed relocation

of the custodial parent’s residence will likely or probably

adversely affect the welfare of the child, this evidence will

support, in the event the move occurs, a finding of changed
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circumstances, which would then necessitate a “best interest”
analysis. If the evidence does not reveal any likely or probable
adverse effect on the welfare of the child, the relocation of
the child must be allowed and the noncustodial parent’s visita-
tion privileges modified.

Am Jur 2d, Divorce and Separation § 1011.

4. Divorce and Separation § 365 (NCI4th)— change in custodial
parent’s residence —adverse effect on child’s welfare
The noncustodial father met his burden of showing that
the proposed relocation of the mother and child to California
would likely adversely affect the welfare of the child where
there was evidence to support the trial court’s finding that
the child needed the input of both parents to the degree provid-
ed by the present custody-visitation arrangement because of
the close relationship of the child with each parent and the
“severe problems” of both parents.

Am Jur 2d, Divorce and Separation § 1011.

5. Divorce and Separation § 365 (NCI4th)— change in custodial
parent’s residence —best interest of child —factors considered

In exercising its diseretion in determining the best in-
terest of the child in a relocation case, factors appropriately
considered by the trial court include, but are not limited to,
the advantages of the relocation in terms of its capacity to
improve the life of the child; the motives of the custodial
parent in seeking the move; the likelihood that the custodial
parent will comply with visitation orders when he or she is
no longer subject to the jurisdiction of the North Carolina
courts; the integrity of the noncustodial parent in resisting
the relocation; and the likelihood that a realistie visitation
schedule can be arranged which will preserve and foster the
parental relationship with the noncustodial parent. The trial
court did not abuse its discretion in this case in concluding
that the proposed move of the mother and child to California
was not in the best interest of the child.

Am Jur 2d, Divorce and Separation § 1011.
APPEAL by plaintiff from order entered 7 February 1991 in

ORANGE County District Court by Judge Stanley Peele. Heard
in the Court of Appeals 13 May 1992.
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Levine, Stewart & Davis, by Donna Ambler Davis, for plaintiff-
appellant.

Lunsford Long for defendant-appellee.

GREENE, Judge.

Plaintiff Marquita Ramirez-Barker (Mother) appeals from an
order of the trial court filed 8 February 1991 denying her request
for modification of child visitation privileges established in a court
order filed 6 February 1988.

Mother and defendant, Allen Malloy Barker (Father), were
married in 1975 and on 25 July 1979 their only child was born.
In 1987 the parents separated. In the February 1988 order, the
trial court granted sole and permanent custody of the child to
Mother with extended visitation privileges to Father. The visitation
periods included every other weekend, the child’s birthday, major
holidays on a rotating basis, every Wednesday evening after school
until Thursday morning, and the summer vacation period. During
the summer vacation period, Mother was entitled to visitation for
two consecutive weeks and every other weekend. The order also
provided for the method of transfer of custody. Father was to
obtain the child from school and Mother was to obtain the child
at Father's residence. Finally, the order required Mother to give
Father sixty days notice of her intention to move from the Chapel
Hill area.

Mother currently lives in Chapel Hill, where she is the head
nurse of the Child’s Psychiatric Institute at John Umstead Hospital
in Butner, North Carolina. Father lives in Carrboro and is retired
from the military. He is presently unemployed.

On 12 December 1990, Mother filed a motion requesting a
change in the visitation schedule. In the motion, she alleged that
she desired to move to California so that she and the child could
be “close to where numerous members of [her] immediate family
reside . . . [and that the move] would make the current visitation
schedule . . . unreasonable.” In response to this motion, Father,
on 3 January 1991, filed a motion for change of custody. In this
motion, Father requested that he be granted custody of the child
or “in the alternative, for an Order preventing [Mother] from mov-
ing the minor child out of the State of North Carolina.”
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The motions were heard by District Judge Stanley Peele. The
child was eleven years of age at the time of the hearing. Both
parties testified and the trial judge talked with the child. Mother
testified in part as follows:

Q. Could you tell the Court why you want to move?

A. For a number of reasons. Primarily, that’'s where —that’s
my home, that’s where my family is. I want to do it not only
for myself—1I need to do it for myself, but as well as for
[my child] and to give her the experience related to being
with extended family.

Q. Okay. And what extended family will [the child] have in
California or does she have in California at this time?

A. She has numerous cousins—first cousins right around her
age, uncles and aunts, of course, my brothers and sisters, grand-
parents, grandfather and grandmother and a great—her great
grandfather is also there.

Q. You said that there are numerous cousins around her own
age. About how many cousins are we talking about?

A. I would say about nine cousins, boys and girls.

Q. Okay. And does she have a relationship with any of these
people now? Does she know her aunts and uncles and
grandparents?

A. She knows all of them.

Father testified in part that there existed extended family
in North Carolina. Specifically, that he had three children by a
previous marriage, now each in their early thirties. He testified
that the child has a relationship with her two half-sisters and half-
brother, especially his daughter who has a small child.

Other evidence reveals that the child was born in North Carolina
and lived, before the separation, in the house now occupied by
Father. The child has always attended the local public schools.
At the time of the hearing, the child was “getting along well with
students and with the teachers.” The child expressed no preference
with regard to the proposed move to California and expressed
satisfaction with the current custody and visitation schedule. William
B. Scarborough, a licensed practicing psychologist, performed a
psychological evaluation on the child and interviewed both parents.
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He was qualified and accepted by the court as an expert in the
“field of children and family psychology.” He testified in relevant
part as follows:

Q. In your opinion . . . based on your interactions with [the
child] will [the child's] welfare be adversely affected if she
moves to California with the mother?

A. The term “adversely affect” is difficult. I don't—for in-
stance, children move all the time and single families or children
of single parents move all the time and we have no scientific
evidence that those moves are —produce severe, severe prob-
lems in children. So I would have to answer adversely, prob-
ably not. It will be a difficult move . . . . [The child] will
miss things. She also will have new opportunities. So, you
know, it will be difficult. But I do not believe that it would
adversely affect her to the point that there would be long
lasting psychological harm.

Q. And if [the child] were to remain in North Carolina with
the father during the school year and she were to visit with
her mother in California in the summertime . . . do you think
that would have . . . an adverse effect on [the child]?

A. ... 1 think the situation that we have now works, it works
well with [the child] being primarily with her mother. That
seems to work but I do not have any evidence about what
nine months with her father would be like.

Q. . . . It certainly would not be your opinion to recommend
that a move was necessary for her best interest, would it
Dr. Scarborough?

A. No, it would not. All things being equal and nothing—
nobody wanting to change, to move her or have her stay,
I would not just recommend that, you know, out of the blue,
a move, no.

The trial court made the following pertinent findings of fact:

7. There is no showing that the mother’s attempt to reunite
with her family would necessarily have a positive impact on
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the child as compared with the present situation and her rela-
tionship with her father and her relatives through him.

9. . . . These two parents have an abiding dislike for each
other, have submitted to the court numerous times as to dif-
ferent conflicts, do not get along together, will not and cannot
communicate together. Each of these parents has some very
serious problems, the father does not realize he has problems,
does not appear to be able to learn; however, his love for
the child is such that the relationship between the two of
them is extremely strong and his love for her causes him
to make some good decisions about her and his conduct around
her; and he clearly is invested in the child. The mother is
taking better steps, she is getting counselling and trying to
deal with some of her problems that way and is much more
open to change and will be more honest in admitting her faults.
She also has serious problems still, however, her condition
has improved from her condition at the last hearing. At each
hearing she appears to be stronger.

10. Therefore this child continues as in the last hearing to
need the input of both the parents, and the present situation
allows that to happen. . .. The child appears to be prospering
under this arrangement.

11. Although the mother is making a sincere statement about
her desires to see her relatives, there is no showing that this
desire would be beneficial to the child.

12. . . . The child has a close bonding with the father, there
are numbers of things in the household, including the animals,
friends that are beneficial to her here, the school system is
good, she is getting along well with students and with teachers
and this may not continue in California.

15. Both of these parents have severe problems; and the miracle
is that each parent is able to give this child good and positive
things; and that each parent is able to help create a total
environment where the activities of [the child] are balanced.
Therefore if you lessen the impact of either parent, that will
create an inbalance [sic] in the life of [the child].

Neither party argues that these findings are not supported by
the evidence. The trial court concluded that it was not in the
best interest of the child “to be uprooted from the present situation
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in which she is blossoming.” Based on this conclusion, the trial
court entered the following order:

Now, THEREFORE, it is ORDERED that if the mother stays in
Orange County, that the permanent custody order in this mat-
ter stay in force and effect without any change. If the mother
decides to move to California, then at the time she moves
to California, the custody arrangement shall change as follows:
custody will then be joint custody with the situation reversed,
that is the mother to have custody during the summer months
and the father to have custody during the school year. However,
as of the last day of school of 1993, full and complete custody
of [the child] shall be awarded to or continued in the mother
and she will be allowed to move or [to do] as she sees fit
without coming back to court . .. subject however to summer
visitation with the father. The proviso that the mother give
the father sixty days notice of her intent to move remains
in place.

The issue is whether a parent having sole and permanent
custody of a child pursuant to a court order may relocate with
the child to another area when the resulting interference with
the noncustodial parent’s visitation privileges will be detrimental
to the child.

[11 Once the custody of a minor child is judicially determined,
that order of the court cannot be altered until it is determined
that (1) there has been a substantial change in circumstances affect-
ing the welfare of the child, Hamilton v. Hamilton, 93 N.C. App.
639, 647, 379 S.E.2d 93, 97 (1989); N.C.G.S. § 50-13.7(a) (1987); and
(2) a change in custody is in the best interest of the child. Thomas
v. Thomas, 259 N.C. 461, 467, 130 S.E.2d 871, 875 (1963) (change
in circumstances empowers trial judge to modify previous order
of custody, if “deemed necessary . . . to further the welfare of
the children”). If the party with the burden of proof does not
show that there has been a substantial change in circumstances,
the “best interest” question is not reached. Black v. Black, 560
P.2d 800, 801 (Ariz. 1977). In order for a change in circumstances
to be substantial, “it must be shown that circumstances have so
changed that the welfare of the child will be adversely affected
unless the custody provision is modified.” Rothman v. Rothman,
6 N.C. App. 401, 406, 170 S.E.2d 140, 144 (1969); Pritchard v.
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Pritchard, 45 N.C. App. 189, 195, 262 S.E.2d 836, 839 (1980); Wehlau
v. Witek, 75 N.C. App. 596, 599, 331 S.E.2d 223, 225 (1985);
Perdue v. Perdue, 76 N.C. App. 600, 601, 334 S.E.2d 86, 87 (1985);
Gordon v. Gordon, 46 N.C. App. 495, 499, 2656 S.E.2d 425, 428
(1980); Searl v. Searl, 34 N.C. App. 583, 587, 239 S.E.2d 305, 308
(1977); Spence v. Durham, 283 N.C. 671, 687, 198 S.E.2d 537, 545
(1973), cert. denied sub nom. Spence v. Spence, 415 U.S. 918, 39
L.Ed.2d 473 (1974). The party seeking modification has the burden
of showing the necessary change in circumstances. Crosby v. Crosby,
272 N.C. 235, 237, 158 S.E.2d 77, 79 (1967). However, there is no
burden of proof on either party on the “best interest” question.
Cf. In re Shue, 311 N.C. 586, 597, 319 S.E.2d 567, 574 (1984) (in
dispositional hearings for abused and neglected children, neither
parents nor Department of Social Services have burden of proving
best interest of child). Although the parties have an obligation
to provide the court with any pertinent evidence relating to the
“best interest” question, the trial court has the ultimate respon-
sibility of requiring production of any evidence that may be compe-
tent and relevant on the issue. The “best interest” question is
thus more inquisitorial in nature than adversarial.

It is not necessary that adverse effects on the child manifest
themselves before a court can alter custody. See Perdue, 76 N.C.
App. at 601, 334 S.E.2d at 87 (permitting change in custody where
evidence showed that child “will be adversely affected if custody
is not changed”). It is sufficient if the changed circumstances show
that the child will likely or probably be adversely affected. See
Uniform Marriage and Divorce Act § 409(b)(3), 9A U.L.A. 628 (1987)
(child must be seriously endangered before modification allowed).
It is neither *“necessary nor desirable to wait until the child is
actually harmed to make a change” in custody. Domigues v. Johnson,
593 A.2d 1133, 1139 (Md. 1991). However, evidence of “speculation
or conjecture that a detrimental change may take place sometime
in the future” will not support a change in custody. Wehlau, 75
N.C. App. at 599, 331 S.E.2d at 225.

[2, 3] Turning to the specific question before us, a change in a
custodial parent’s residence is not itselfl a substantial change in
circumstances justifying a modification of a custody decree. Gordon,
46 N.C. App. at 500, 2656 S.E.2d at 428; Kelly v. Kelly, 77 N.C.
App. 632, 636, 335 S.E.2d 780, 783 (1985); O’'Briant v. O’Briant,
70 N.C. App. 360, 370, 320 S.E.2d 277, 284 (1984), rev'd on other
grounds, 313 N.C. 432, 329 S.E.2d 370 (1985); Searl, 34 N.C. App.
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at 587, 239 S.E.2d at 308. If, however, the relocation is detrimental
to the child’'s welfare, the change in residence of the custodial
parent is a substantial change in circumstances and supports a
modification of custody. Gordon, 46 N.C. App. at 500, 265 S.E.2d
at 428. Likewise, if there is competent evidence that a proposed
relocation of the custodial parent’s residence will likely or probably
adversely affect the welfare of the child, this evidence will support,
in the event the move occurs, a finding of changed circumstances,
which would then necessitate a “best interest” analysis. If, however,
the evidence does not reveal any likely or probable adverse effect
on the welfare of the child, the relocation of the child must be
allowed and the visitation privileges modified.

ADVERSE EFFECT

[4] In the present case, the trial court found that because of
the close relationship between Father and the child and the close
relationship between Mother and the child, and because of the
“severe problems” of both parents, that the child needed the input
of both parents to the degree provided by the current custody-
visitation arrangement and that any change in that arrangement
would be detrimental to the child. Although there is evidence to
the contrary in the record, there is some competent evidence to
support this finding and this Court is bound thereby. Crosby, 272
N.C. at 238, 158 S.E.2d at 80. Accordingly, Father has met his
burden of showing that the proposed relocation of Mother and
child to California would likely adversely affect the welfare of the
child, and thus the “best interest” question was properly before
the trial court.

We note that although it is not so as a matter of law, it
will be a rare case where the child will not be adversely affected
when a relocation of the custodial parent and child requires substan-
tial alteration of a successful custody-visitation arrangement in which
both parents have substantial contact with the child.

BEST INTEREST

[5] The trial court concluded that the proposed move of Mother
and child to California was not in the best interest of the child.
In making the best interest decision, the trial court is vested with
broad discretion and can be reversed only upon a showing of abuse
of discretion. In re Custody of Peal, 305 N.C. 640, 645-46, 290
S.E.2d 664, 667 (1982). In exercising its discretion in determining
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the best interest of the child in a relocation case, factors appropriately
considered by the trial court include but are not limited to: the
advantages of the relocation in terms of its capacity to improve
the life of the child; the motives of the custodial parent in seeking
the move; the likelihood that the custodial parent will comply with
visitation orders when he or she is no longer subject to the jurisdic-
tion of the courts of North Carolina; the integrity of the non-
custodial parent in resisting the relocation; and the likelihood that
a realistic visitation schedule can be arranged which will preserve
and foster the parental relationship with the noncustodial parent.
See generally, D’ Onofrio v. D'Onofrio, 365 A.2d 27, 30 (N.J. Super.
1976). Although most relocations will present both advantages and
disadvantages for the child, when the disadvantages are outweighed
by the advantages, as determined and weighed by the trial court,
the trial court is well within its discretion to permit the relocation.

The trial court has the unique opportunity to see and hear
the parties, the witnesses, and the child. Although reasonable per-
sons presented with the very difficult issue before the trial court
could disagree, we are unable to say that the trial court abused
its discretion.

Affirmed.

Judges PARKER and COZORT concur.

ROBIN H. WENDELL anxp wire, BARBARA K. WENDELL, & ROBERT B.
VOITLE anp wirg, DOROTHY M. VOITLE, PraNTIFFS v. WILLIAM F. LONG
AND WIFE, BEVERLY W. LONG, & INVESTORS TITLE INSURANCE COM-
PANY, DEFENDANTS

No. 91156SC452
(Filed 21 July 1992)

Declaratory Judgment Actions § 15 (NCI4th)— intent to violate
restrictive covenants—no justiciable controversy

Plaintiffs’ complaint failed to allege a justiciable controversy

sufficient to give the court jurisdiction under the Declaratory

Judgment Act where they alleged that defendants divided

a subdivision lot into two lots and filed a plat showing a "“pro-
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posed house site” on the western portion, that there is an
existing dwelling on the eastern portion, and that defendants
“intend to violate” the restrictive covenants applicable to their
property by building a second dwelling thereon.

Am Jur 2d, Declaratory Judgments §§ 25 et seq.

Supreme Court’s view as to what is a “case or controver-
sy” within the meaning of Article III of the Federal Constitu-
tion or an “actual controversy” within the meaning of the
Declaratory Judgment Act. 40 L. Ed. 2d 783.

Judge WALKER dissenting.

APPEAL by defendants from Battle (F. Gordon), Judge. Judg-
ment entered 23 January 1991 in Superior Court, ORANGE County.
Heard in the Court of Appeals 11 March 1992,

This is an action brought pursuant to the Declaratory Judg-
ment Act, G.S. 1-253 et seq., by plaintiffs, who are record owners
of certain lots within the Rocky Ridge subdivision in Chapel Hill,
North Carolina, “to enforce the restrictive covenants of the subdivi-
sion.

In their complaint, plaintiffs allege the following:

7. That Defendants were the owners of all of Lot 56,
Rocky Ridge, and that in December 1988, Defendants subdi-
vided Lot 56 into two (2) lots, this subdivision being platted
and recorded in Book 51, page 157, Orange County Registry.

8. That the existing dwelling on Lot 56 is entirely on
the eastern tract, designated as “Lot 1" on the aforesaid plat,
which has been conveyed to a third party, David G. Martin, Jr.

9. That the western tract designated as “Lot 2" of the
subdivision of Lot 56, Rocky Ridge, Plat Book 51, page 157,
Orange County Registry, shows the location of a “proposed
house site.”

10. That the construction of a second house on Lot 56,
Rocky Ridge, is a violation of the Restrictive Covenants of
the Rocky Ridge Development.

16. That Defendants intend to violate the Restrictive
Covenants applicable to Lot 56 and all of the subdivision known
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as Rocky Ridge Development by proposing to build or allow
to be built a second dwelling on Lot 56.

Plaintiffs prayed that the court declare the restrictive covenants
contained in the deeds to be valid and “order that neither De-
fendants, nor any subsequent owner of Lot 56, . . . in Rocky
Ridge Development, build more than one dwelling house on such
lot .. ..” A trial was held before the judge on 31 December
1990, and Judge Battle entered a judgment on 23 January 1991
making findings of fact and conclusions of law and ordering that
“. . . not more than one dwelling house may be erected on Lot
56 . .. and Defendants and subsequent owners of Lot 56 are pro-
hibited from building more than one dwelling house thereon.” De-
fendants appealed.

Northen, Blue, Little, Rooks, Thibaut & Anderson, by Jo
Ann Ragazzo Woods, for plaintiff, appellees.

Maxwell & Hutson, P.A., by Alice Neece Moseley and Ruth
A. McKinney, for defendant, appellants.

HEDRICK, Chief Judge.

Although neither party raises the question in their briefs, we
ex mero motu consider whether plaintiffs have alleged in their
complaint an actual justiciable controversy sufficient to give the
superior court jurisdiction to determine this matter pursuant to
the Declaratory Judgment Act.

The authority of our court to render declaratory judgments
is set forth in G.S. 1-253 which provides in part:

Courts of record within their respective jurisdictions shall
have power to declare rights, status, and other legal relations,
whether or not further relief is or could be claimed . . . .

Although not expressly provided by statute, courts have jurisdie-
tion to render declaratory judgments only when the complaint
demonstrates the existence of an actual controversy. N.C. Farm
Bureau Mut. Ins. Co. v. Warren, 89 N.C. App. 148, 365 S.E.2d
216, disc. review denied, 322 N.C. 481, 370 S.E.2d 226 (1988); Sharpe
v. Park Newspapers of Lumberton, 317 N.C. 579, 347 S.E.2d 25
(1986); Gaston Bd. of Realtors v. Harrison, 311 N.C. 230, 316 S.E.2d
59 (1984). To satisfy the jurisdictional requirement of an actual
controversy, it must be shown in the complaint that litigation ap-
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pears unavoidable. N.C. Farm Bureau, supra; Gaston Bd. of Realtors,
supra. Mere apprehension or the mere threat of an action or suit
is not enough. Gaston Bd. of Realtors, supra.

In the present case, plaintiffs’ complaint affirmatively
demonstrates that there is no actual controversy existing between
the parties. In paragraph 9 of the complaint, plaintiffs, allege that
a “proposed house site” is noted on the Plat Book description of
defendants’ property. They further allege in paragraph 16, that
defendants, “intend to violate” the restrictive covenants applicable
to their property. Plaintiffs do not allege that defendants have
acted in violation of these covenants, but that they anticipate some
future action to be taken by defendants which would result in
a violation. “The courts of this state do not issue anticipatory
judgments resolving controversies that have not arisen.” Bland
v. City of Wilmington, 10 N.C. App. 163, 164, 178 S.E.2d 25, 26
(1970), rev’'d on other grounds, 278 N.C. 657, 180 S.E.2d 813 (1971).

Therefore, the superior court did not have jurisdiction to render
a declaratory judgment in the present case. The judgment of the
trial court is vacated, and the matter is remanded for entry of
an order dismissing the action.

Vacated and remanded.
Judge ORR concurs.
Judge WALKER dissents.

Judge WALKER dissenting.
G.S. 1-254 of the Declaratory Judgment Act provides:

Any person interested under a deed, will, written contract
or other writings constituting a contract . . . may have deter-
mined any question of construction or validity arising under
the instrument . . . and obtain a declaration of rights, status,
or other legal relations thereunder. A contract may be con-
strued either before or after there has been a breach thereof.

Although the majority does not refer to this statute, I believe
it is applicable to the facts of the case before us. I therefore respect-
fully dissent from the holding of the majority opinion which con-
cludes that this action is interlocutory on the ground that there
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is no justiciable controversy and which fails to recognize the per-
tinence of this statute.

Clearly, a justiciable controversy must exist in order to invoke
the provisions of the Declaratory Judgment Act. City of New Bern
v. New Bern-Craven County Board of Education, 328 N.C. 557,
402 S.E.2d 623 (1991); Shkarpe v. Park Newspapers of Lumberton,
317 N.C. 579, 347 S.E.2d 25 (1986). A justiciable controversy exists
where there is an actual controversy between parties having adverse
interests in the matter in dispute. Stevenson v. Parsons, 96 N.C.App.
93, 384 S.E.2d 291 (1989), disc. review denied, 326 N.C. 366, 389
S.E.2d 819 (1990). This requirement has been interpreted to mean
that litigation must appear unavoidable. City of New Bern at 560,
402 S.E.2d at 625; Sharpe v. Park Newspapers of Lumberton, supra.
It is not necessary, however, for plaintiff to allege or prove that
a traditional cause of action exists. Id. See also Town of Emerald
Isle v. State of North Carolina, 320 N.C. 640, 360 S.E.2d 756
(1987).

In Skarpe v. Park Newspapers of Lumberton, supra, plaintiffs
sought a declaratory judgment to determine the validity of anti-
competitive provisions in a promissory note executed by defendant
and accepted by plaintiffs for the sale of a newspaper. In determin-
ing whether a justiciable controversy existed so that a declaratory
judgment action was proper, the Supreme Court noted that the
only evidence regarding plaintiffs’ intentions to compete with de-
fendant consisted of plaintiffs’ amended complaint and answers to
interrogatories. The Court determined that no justiciable controversy
existed because there was “no evidence of a practical certainty
that the plaintiffs will compete with the defendant . . . or that
they have the intention of doing so if the provisions in the note
are declared invalid.” Id. at 590, 347 S.E.2d at 32. (Emphasis added).
This language was derived from North Carolina Consumers Power,
Inc. v. Duke Power Co., 285 N.C. 434, 451, 206 S.E.2d 178, 189,
reh’qg denied, 286 N.C. 547, --- S.E.2d --- (1974), quoting Borchard,
Declaratory Judgments (2d ed. 1941) at page 60, in which it was
asserted:

The imminence and practical certainty of the act or event
in issue, or the intent, capacity, and power to perform, create
justiciability as clearly as the completed act or event, and
is generally easily distinguishable from remote, contingent,
and uncertain events that may never happen and upon which
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it would be improper to pass as operative facts. (Emphasis
changed).

The Court in Sharpe determined that the facts of that case
did not cross the requisite threshold between a mere disagreement
as to rights and an actual controversy. It was noted that plaintiffs
had not competed with defendant in the area covered by the notes
nor was it reasonably certain that plaintiffs intended to compete
with defendants since plaintiffs merely expressed intentions to “ex-
plore the feasibility” or to “ascertain opportunities” for activities
covered by the provisions. The Court also remarked that many
factors including plaintiffs’ health and financial ability, availability
of personnel and public demand affected whether plaintiffs would
actually engage in competitive activity.

Contrary to Sharpe, but according to the test set forth in
North Carolina Consumers Power, I believe the facts of the instant
case indicate “the imminence and practical certainty” that defend-
ants will violate the restrictive covenants applicable to their proper-
ty. Plaintiffs’ complaint alleges that “[d]efendants intend to violate
the Restrictive Covenants applicable to Lot 56 and all of the sub-
division known as Rocky Ridge Development by proposing to build
or allow to be built a second dwelling on Lot 56.” Defendants
answered admitting that it was their intention to sell Lot 2 of
the subdivision of Lot 56 but denying all other allegations. The
parties stipulated in the pre-trial order and the trial court found
as fact:

8. In December 1988, Defendants William F. Long and
Beverly W. Long recorded a plat subdividing Lot 56, Rocky
Ridge Development into two lots, said plat being recorded
in plat Book 51, at Page 157, Orange County Registry.

9. An existing dwelling house is on Lot 56, Rocky Ridge
Development and is located on Lot 1 of the subdivision of
Lot 56 in plat Book 51, at Page 157.

10. On Lot 2 of the subdivision of Lot 56 Rocky Ridge
Development shown on plat Book 51, at Page 157, Orange
County Registry, is a square with a notation “proposed house
site.”

11. In February 1990, Defendants William F. Long and
wife, Beverly W. Long, sold Lot 2 of the subdivision of Lot
56 Rocky Ridge Development to Investors Title Insurance
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Company by Deed located in Deed Book 839, at Page 274,
Orange County Registry.

The trial court then concluded:

6. Construction of a second dwelling house on Lot 56,
Rocky Ridge Development as originally constituted is a viola-
tion of the valid and enforceable restrictive covenant.

It is my opinion that these facts and subsequent conclusion by
the trial court evidence a practical certainty that defendants will
build a second dwelling house on Lot 56 or that they manifest
the intent of doing so if their property is not subject to the restric-
tive covenants. See Sharpe v. Park Newspapers of Lumberton,
supra. Even though a permit has not yet been applied for and
construction has not yet begun, Lot 56 has been subdivided, each
subdivided lot is held by a different record owner, a dwelling house
already exists on subdivision 1 of Lot 56, and subdivision 2 of
Lot 56 appears in the Orange County Registry with the notation
“proposed house site.” From these affirmative actions one can
reasonably conclude that defendant purchased this lot to build a
dwelling house on subdivision 2 of Lot 56. The plaintiffs should
not be required to wait until defendants have prepared a building
plan, obtained a building permit and begun construction before
obtaining a restraining order which would establish a “justiciable
controversy.” Thus, I conclude that a justiciable controversy exists
and a declaratory judgment may be sought pursuant to G.S. 1-254
to determine the validity and enforceability of the restrictive
covenants.

I also take exception to that portion of the majority opinion
which states that “plaintiffs’ complaint affirmatively demonstrates
that there is no actual controversy existing between the parties,”
and which appears to be predominantly based on the ground that
“[pHaintiffs do not allege that defendants have acted in violation
of these covenants, but that they anticipate some future action
to be taken by defendants which would result in a violation.” (Em-
phasis added). In Sharpe our Supreme Court upheld as an accurate
statement of the law, consistent with G.S. 1-254, language in Carolina
Power and Light Co. v. Iseley, 203 N.C. 811, 820, 167 S.E.2d 56,
61 (1933), which stated that “[i]t is not required for purposes of
jurisdietion that the plaintiff shall allege or show that his rights
have been invaded or violated by the defendants, or that the defend-
ants have incurred liability to him, prior to the commencement
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of the action.” When seeking a declaratory judgment, especially
where G.S. 1-254 is at issue, plaintiffs are not required to plead
that defendants have violated the covenants. It is sufficient for
plaintiffs to allege that defendants intend to violate the restrictive
covenants. See Sharpe v. Park Newspapers of Lumberton, supra.
In Newman Machine Co. v. Newman, 2 N.C.App. 491, 494, 163
S.E.2d 279, 282 (1968), rev'd on other grounds, 275 N.C. 189, 166
S.E.2d 63 (1969), this Court has previously stated that:

The essential distinction between an action for declaratory
judgment and the usual action is that no actual wrong need
have been committed or loss have occurred in order to sustain
the declaratory judgment action.

It is my view, therefore, that the majority considered plaintiffs’
complaint under the erroneous assumption that a justiciable con-
troversy cannot exist where the complaint only asserts an “intent”
to violate the restrictive covenants.

Furthermore, after having reviewed the record, I find that
the trial court’s findings of fact are supported by competent evidence
and are consequently binding on appeal. See Blackwell v. Butts,
278 N.C. 615, 180 S.E.2d 835 (1971). Thus, I would affirm the trial
court’s judgment that Lot 56 is subject to a valid and enforceable
restrictive covenant and that defendants and subsequent owners
of the lot are prohibited from building more than one dwelling
house thereon.

NANCY S. MACK v. DONALD T. MOORE, M.D., DONALD T. MOORE, M.D.,
P.A., ARTHUR VERNON STRINGER, M.D.

No. 9114SC715
(Filed 21 July 1992)

1. Appeal and Error § 130 (NCI4th) — sanctioning of atterney —
immediate appeal by attorney
An attorney may properly appeal the trial court’s imposi-
tion of Rule 11 sanctions where the sanctions run only against
the attorney. Furthermore, an order imposing sanctions on
counsel is immediately appealable.

Am Jur 2d, Trial §§ 118, 192 et seq.
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2. Attorneys at Law § 63 (NCI4th) — charging lien — withdrawal
prior to settlement or judgment
No right to an attorney’s charging lien exists when an
attorney working pursuant to a contingent fee agreement
withdraws prior to settlement or judgment being entered in
the case.

Am Jur 2d, Attorneys at Law §§ 324 et seq.

3. Rules of Civil Procedure § 11 (NCI3d)— improper notice of
charging lien—sanctions against attorney—legal sufficiency
prong of Rule 11

The trial court properly imposed sanctions upon an at-
torney for a violation of the legal sufficiency prong of Rule
11 by filing notice of a charging lien after she had withdrawn
from her former client’s case and before a settlement or judg-
ment was entered since no reasonable person in the attorney’s
position, after reading and studying the North Carolina law
on the issue, would have believed that she had the right to
file such a lien, and the attorney made no argument that her
notice of lien was warranted by a good faith extension of
existing North Carolina law.

Am Jur 2d, Attorneys at Law §§ 324 et seq.; Trial
§ 118.

4. Rules of Civil Procedure § 11 (NCI3d)— notice of charging
lien—improper purpose —sanctions against attorney
A strong inference of improper purpose, i.e., harassment
of a former client and her present attorneys, was created
by a former attorney’s filing of a notice of a charging lien
seeking recovery on the basis of quantum meruit plus a per-
centage of the judgment after she had withdrawn from the
case out of anger because the client refused to accept a settle-
ment offer. Therefore, the trial court properly imposed sanc-
tions against the attorney for a violation of the improper
purpose prong of Rule 11.

Am Jur 2d, Attorneys at Law §§ 324 et seq.; Trial
§ 118.

APPEAL by R. Marie Sides from order filed 24 April 1991
in DURHAM County Superior Court by Judge Henry V. Barnette,
Jr. Heard in the Court of Appeals 13 May 1992.
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Robert R. Seidel and R. Marie Sides for R. Marie Sides,
appellant.

Glenn E. Gray for plaintiff-appellee.

GREENE, Judge.

Appellant appeals from an order filed 24 April 1991 striking
appellant’s notice of lien and sanctioning appellant pursuant to
N.C.G.S. § 1A-1, Rule 11.

Appellant R. Marie Sides (Sides) is the former attorney of
appellee Nancy Mack (Mack), the plaintiff in the underlying action.
Sides entered into a contingent fee contract with Mack in January,
1987, pursuant to which Sides agreed to represent Mack in a medical
malpractice action against the defendants named herein. In Oec-
tober, 1990, approximately four months prior to the trial date of
the medical malpractice action, the attorney-client relationship be-
tween Sides and Mack began to deteriorate. According to Mack,
Sides disagreed with Mack's decision to reject a $25,000 settlement
offer from one of the defendants. Thereafter, Mack filed a grievance
against Sides with the North Carolina State Bar alleging miscon-
duct on the part of Sides. On 14 January 1991, the trial court
granted Sides’ motion to withdraw as Mack’s counsel and continued
the trial until July, 1991, in order to enable Mack to procure replace-
ment counsel.

Mack hired replacement counsel to represent her in the medical
malpractice action. Subsequently, Mack's new attorneys received
a notice of lien from Sides in which Sides claimed a lien in the
amount of “$75,550 as Quantum Meruit (hourly fee), plus a portion
of the ultimate settlement or judgment to compensate her for tak-
ing the case on contingency . . . plus $143.74 as costs advanced
in this ecase.” On 7 March 1991, Mack filed a motion to strike
the notice of lien and for sanctions pursuant to N.C.G.S. § 1A-1,
Rule 11, alleging that the notice of lien filed by Sides had no
legal foundation and was interposed to “harass the movant and
prevent her from obtaining and retaining counsel to represent her
in this action.”

The trial court heard the motion on 18 April 1991. In addition
to hearing oral argument from both Sides and Mack’s attorneys,
the trial court considered a memorandum of law presented by Mack’s
attorneys in support of Mack's motion for sanctions. The record
indicates that Sides did not present any documents to the trial
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court in opposition to the motion for sanctions, and, indeed, at
oral argument before this Court it was apparent that Sides’ sole
argument before the trial court was that, contrary to Mack’s conten-
tions, existing law in North Carolina permitted Sides to properly
file the notice of lien.

On 24 April 1991, the trial court filed an order striking Sides’
notice of lien and sanctioning Sides in the amount of $2,125.00
(the amount expended by Mack’s attorneys in opposing the notice
of lien). In its order, the trial court found that no settlement or
judgment had been entered into in the underlying action at the
time that Sides filed her notice of lien, and that the excessive
amount stated in Sides’ notice of lien served to harass Mack and
her attorneys and served to deter them from prosecuting Mack's
claims. The court concluded that Sides’ notice of lien violated both
the legal sufficiency and improper purpose prongs of Rule 11. Sides
appeals.

The issues presented are whether 1) after making a reasonable
inquiry into the existing law, an attorney’s belief that she is entitled
to assert an attorney's charging lien against a settlement or judg-
ment in favor of a former client, despite the attorney’s withdrawal
from the case prior to settlement or entry of judgment, is reasonable;
and I} a former attorney’s filing of a notice of lien seeking recovery
on the basis of both quantum meruit and a percentage of the judg-
ment creates an inference of improper purpose under Rule 11.

[1] We note at the outset that Sides herself may properly appeal
the trial court’s imposition of Rule 11 sanctions since “where an
award of sanctions runs only against the attorney, the attorney
is the party in interest and must appeal in his or her name.”
DeLuca v. Long Island Lighting Co., 862 F.2d 427, 429 (2d Cir.
1988). Furthermore, “an order imposing sanctions on counsel, or
any other non-party to the underlying action, may immediately
be appealed as a final order.” Gregory P. Joseph, Sanctions: The
Federal Law of Litigation Abuse § 17(F)2) (1989 & Supp. 1992)
(hereinafter Joseph).

I
Legal Sufficiency

Sides argues that the trial court erroneously concluded in its
Rule 11 order that Sides is not permitted under the existing law
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of North Carolina to recover fees through the use of an attorney’s
charging lien, and that therefore the court’s order imposing sanc-
tions against Sides based on her alleged violation of the legal suffi-
ciency prong of the rule must be reversed. We disagree.

Under Rule 11, in addition to certifying that the pleading or
paper is well grounded in fact and “not interposed for any improper
purpose, such as to harass or to cause unnecessary delay or needless
increase in the cost of litigation,” the signer also certifies that
the pleading or paper is “warranted by existing law or a good
faith argument for the extension, modification, or reversal of ex-
isting law.” N.C.G.S. § 1A-1, Rule 11(a) (1990). In determining whether
sanctions are warranted under the legal sufficiency prong of the
rule, the court must first determine the facial plausibility of the
paper. Bryson v. Sullivan, 330 N.C. 644, 661, 412 S.E.2d 327, 336
(1992). If the paper is facially plausible, then the inquiry is complete,
and sanctions are not proper. If the paper is not facially plausible,
then the second issue is (1) whether the alleged offender undertook
a reasonable inquiry into the law, and (2) whether, based upon
the results of the inquiry, formed a reasonable belief that the
paper was warranted by existing law, judged as of the time the
paper was signed. If the court answers either prong of this second
issue negatively, then Rule 11 sanctions are appropriate. Id. at
661-62, 412 S.E.2d at 336; dePasquale v. O’Rahilly, 102 N.C. App.
240, 246, 401 S.E.2d 827, 830 (1991), overruled on other grounds,
Bryson v. Sullivan, 330 N.C. 644, 412 SE.2d 327 (1992).

[21 The well established law in North Carolina is that no right
to an attorney’s charging lien exists when an attorney working
pursuant to a contingent fee agreement withdraws prior to settle-
ment or judgment being entered in the case. See Howell v. Howell,
89 N.C. App. 115, 118, 365 S.E.2d 181, 183 (1988); Clerk of Superior
Court v. Guilford Builders Supply Co., 87 N.C. App. 386, 391, 361
S.E.2d 115, 118 (1987), disc. rev. denied, 321 N.C. 471, 364 S.E.2d
918 (1988); Dillon v. Consolidated Delivery, Inc., 43 N.C. App. 395,
396, 258 S.E.2d 829, 830 (1979); Covington v. Rhodes, 38 N.C. App.
61, 67, 247 S.E.2d 305, 309 (1978), disc. rev. denied, 296 N.C. 410,
251 S.E.2d 468 (1979). This is so because

[t]he charging lien is an equitable lien which gives an attorney
the right to recover his fees ‘from a fund recovered by his
aid.” The charging lien attaches not to the cause of action,
but to the judgment at the time it is rendered. At the time
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when [a former attorney’s] purported charging lien . . . would

. . attach[], the time of judgment in favor of [the attorney’s
former client] ..., the judgment [would not be] a fund recovered
by the [attorney’s] aid, as he [has withdrawn. The former at-
torney is] entitled to no interest in the fund. [Citations omitted.]

Howell, 89 N.C. App. at 118, 365 S.E.2d at 183 (quoting Covington,
38 N.C. App. at 67, 247 S.E.2d at 309). Under existing law, the
former attorney’s sole remedy is to institute an action for quantum
meruit recovery of fees against the former client. See Covington,
38 N.C. App. at 64, 247 S.E.2d at 308-09 (discharged attorney can
recover only the reasonable value of his services as of that date).

[8] We must first resolve whether Sides’ notice of lien is facially
plausible. The record establishes and the trial court found that
at the time Sides filed the notice, she had withdrawn from Mack’s
case and that such withdrawal was prior to settlement or entry
of judgment in the case. In other words, the notice of lien was
filed by an attorney who had no right under existing law to such
a lien and therefore the paper lacks facial plausibility.

Mack does not argue nor did the trial eourt find that Sides
failed to conduct a reasonable inquiry into the law on attorney’s
charging liens in North Carolina. The record is silent on the matter.
Thus, assuming a reasonable inquiry, the pivotal question is whether
a reasonable person in Sides’ position (i.e., an attorney), after having
read and studied the applicable law as previously set forth in this
opinion, would have concluded that she had the right to assert
an attorney's charging lien under the circumstances of this case.
The answer is no. Accordingly, the trial court’s order imposing
sanctions upon Sides for violation of the legal sufficiency prong
of Rule 11 must be upheld. See Turner v. Duke Univ., 325 N.C.
152, 165, 381 S.E.2d 706, 714 (1989) (trial court’s decision to impose
or not to impose sanctions reviewable de novo as a legal issue).

At the Rule 11 hearing, Sides made no argument that her
notice of lien was warranted by a good faith extension of existing
North Carolina law. As previously noted, Sides’ sole argument below
was that existing North Carolina law supported her filing of the
notice of lien, despite the fact that she had withdrawn from represen-
tation of Mack. Therefore, as the issue was not raised, we do
not address whether Sides is insulated from the imposition of Rule
11 sanctions because her notice of lien may have been warranted
by a good faith extension of existing law.
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II
Improper Purpose

[4] Sides argues that the record does not support the trial court’s
conclusion that she violated the improper purpose prong of Rule
11 by filing her notice of lien. We disagree.

Under Rule 11, an objective standard is used to determine
whether a paper has been interposed for an improper purpose,
with the burden on the movant to prove such improper purpose.
Bryson, 330 N.C. at 656, 412 S.E.2d at 333. In this regard, the
relevant inquiry is whether the existence of an improper purpose
may be inferred from the alleged offender’s objective behavior.
Joseph at § 13(A). An improper purpose is “any purpose other
than one to vindicate rights . . . or to put claims of right to a
proper test.” Id. at § 13(C) (Supp. 1992). For example, an improper
purpose may be inferred from “the service or filing of excessive,
successive, or repetitive [papers] . . . ,)” from “filing successive
lawsuits despite the res judicata bar of earlier judgments,” from
“failing to serve the adversary with contested motions,” from filing
numerous dispositive motions when trial is imminent, from “the
filing of meritless papers by counsel who have extensive experience
in the pertinent area of law,” from “filing suit with no factual
basis for the purpose of ‘fishing’ for some evidence of liability,”
from “continuing to press an obviously meritless claim after being
specifically advised of its meritlessness by a judge or magistrate,”
or from “filing papers containing ‘scandalous, libellous, and imperti-
nent matters’ for the purpose of harassing a party or counsel.”
Id. In addition, improper purposes may be inferred from the notic-
ing of witness depositions six days before trial, the attendance
of which would require extensive travel and interfere with opposing
counsel’s final trial preparations. Turrer, 325 N.C. at 171, 381 S.E.2d
at 717.

However, just as the Rule 11 movant’s subjective belief that
a paper has been filed for an improper purpose is immaterial in
determining whether an alleged offender’s conduct is sanctionable,
Taylor v. Taylor Products, Inc., 105 N.C. App. 620, 632, 414 S.E.2d
568, 576-77 (1992), whether the conduct does in fact harass is also
not relevant to the issue. Joseph at § 13(A). Rather, the dispositive
question in the instant case is whether the filing of the notice
of lien supports a strong inference of improper purpose on the
part of Sides. See id. (strong inference of improper purpose re-
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quired to support imposition of sanctions on this basis). While Sides’
filing of the notice of lien after having withdrawn from Mack's
case violated the legal sufficiency prong of the rule, in this case
that itself does not support a strong inference of improper purpose.
However, the totality of the circumstances does.

Sides’ notice of lien asserted a right to recovery on the basis
of quantum meruit plus a percentage of the judgment. Not even
a validly asserted attorney’s charging lien entitles the claimant
to double recovery of his or her fees. In addition, the evidence
before the trial court reveals that Sides withdrew from her represen-
tation of Mack out of anger at Mack for Mack’s refusal to accept
a settlement offer. In light of the obviously strained relationship
between Sides and Mack, and because it is utterly unreasonable
for an attorney, particularly one who has withdrawn from the case,
to file an attorney’s charging lien seeking recovery of fees based
on both quantum meruit and a percentage of the judgment, there
exists a strong inference of improper purpose by Sides, i.e., harass-
ment of Mack and her attorneys, in filing the notice of lien. Accord-
ingly, the trial court’s imposition of Rule 11 sanctions based on
Sides’ alleged improper purpose in filing her notice of lien must
be upheld.

For the foregoing reasons, the order of the trial court is
Affirmed.

Judges PARKER and COZORT concur.

STATE OF NORTH CAROLINA v. GARY DEAN PICKARD

No. 92178C122
(Filed 21 July 1992)

1. Criminal Law § 1133 (NCI4th)— aggravating factors—
inducement of others—evidence sufficient

The evidence was sufficient in a prosecution for burglary

and larceny for the trial court to find the aggravating factor

that defendant induced others to participate where Minor, a

16 year old at the time of trial, asked to use defendant’s
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telephone; defendant, a 24 year old adult, told him that defend-
ant could hook his telephone to his neighbors’ line while they
were not at home; it is apparent that Minor and Tate had
not considered burglary until defendant asked them if they
wanted to break into the neighbors’ residence; defendant also
supplied the information that the neighbors, the Faynes,
worked second shift and would not be home until at least
11:00 p.m.; and defendant’s conduct “brought about,” “caused,”
or ‘“influenced” Minor to commit the offenses. N.C.G.S.
§ 15A-1340.4(a)1)a.

Am Jur 2d, Burglary § 72.5; Criminal Law §§ 163 et seq.

. Criminal Law § 1185 {NCI4th)— aggravating factors— prior
convictions — guilty pleas —validity of pleas

The trial court did not err by using prior convictions
to aggravate defendant’s sentences for burglary and larceny
where the State offered a certified copy of a consolidated
judgment which had been entered pursuant to guilty pleas
and which reflected that defendant was represented by re-
tained counsel and had pled guilty freely, voluntarily, and under-
standingly. Although defendant asserted that the court could
not consider these prior convictions because defendant testified
that he had no recollection of being advised of his rights by
the judge before entering his plea and the State could not
produce more detailed court records, it is evident from the
judgment and from defendant’s testimony that he had been
represented by and was satisfied with counsel, defendant stated
at the sentencing hearing that he had pleaded guilty because
he was guilty, and the State does not bear the burden of
proving the validity of a guilty plea in a prior criminal matter
where defendant had counsel at the time the guilty pleas were
entered.

Am Jur 2d, Burglary § 63; Larceny § 153.

Adequacy of defense counsel’s representation of criminal
client regarding prior offenses and convictions. 14 ALR4th 227,

. Criminal Law § 263 (NCI4th)— burglary and larceny—
continuance denied — prior testimony —lack of time to review
transcript

The trial court did not err in a prosecution for burglary
and larceny by denying defendant’s motion for a continuance
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where defendant asserted that he did not receive a fair trial
because he did not have the transeript of the prior trial of
an accomplice and was unable to effectively cross-examine
another accomplice concerning the accomplice's testimony in
the prior trial. Defendant’s mere intangible hope that something
helpful to defendant may have turned up in the accomplice’s
testimony did not afford him a basis for delaying trial.

Am Jur 2d, Continuance §§ 65, 70, 107.

Admissions to prevent continuance sought to secure
testimony of absent witness in criminal case. 9 ALR3d 1180.

4. Criminal Law § 414 (NCI4th)— burglary and larceny —right
to conclude argument
The trial court did not err in a burglary and larceny
prosecution by denying defendant’s motion for final argument
to the jury where defendant had offered evidence.

Am Jur 2d, Trial § 71.

APPEAL by defendant from judgments entered 28 June 1991
in CASWELL County Superior Court by Judge Joseph R. John.
Heard in the Court of Appeals 19 June 1992.

Attorney General Lacy H. Thornburg, by Assistant Attorney
General William H. Borden, for the State.

Wishart, Norris, Henninger & Pittman, P.A., by D. Thomas
Lambeth, Jr., and June K. Allison, for defendant-appellant.

WYNN, Judge.

Defendant was charged in a proper bill of indictment with
second degree burglary and felonious larceny. The State’s evidence
presented at trial tends to show: On 2 January 1991, Michael Todd
Minor and his half-brother, Harry Tate, went to visit defendant
at his home at approximately 2:30 p.m. Minor was driving his
1968 Ford pickup truck which was lime green with primer spots
on it. After eating dinner at defendant’s home, Minor asked defend-
ant if he could use the telephone. Defendant told Minor that his
telephone was not hooked up but that defendant could take his
telephone over to his next-door neighbors and “hook it up” to
their box. Defendant stated that his neighbors, Joe and Vickie
Fayne, were not at home because they worked second shift and
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they would not get home until approximately 11:00 or 11:30 p.m.
Minor, Tate, and defendant walked to the Fayne residence at ap-
proximately 8:30 p.m. Defendant began to “hook the phone up”
and then he asked Tate and Minor if they wanted to break into
the Faynes’ home. Tate and Minor agreed. Either defendant or
Tate kicked or pushed the door in and the three men went inside.
The men took a VCR, a shotgun, a pistol, and some binoculars
from the home and put them in Minor’s truck which was parked
at defendant’s residence. Defendant and Tate went back to the
Fayne residence and returned with a television, a radio, and a
jewelry box. The two men put those items into the back of Minor’s
truck. The men then attempted to pick up some items, including
jewelry and shotgun shells, which had fallen out into the yard
as Tate and defendant were carrying things to Minor’s truck. The
men then got into Minor's truck and took the stolen items to Jimmy
Baize’s house and left the items on his porch. Tate thought that
Baize might be able to sell the stolen property for them. Minor
took defendant home at approximately 10:00 or 10:30 p.m. because
defendant wanted to be home when the Faynes got home from work.

Vickie Fayne testified that on the day in question, she and
her husband left for work between 2:15 and 2:25 p.m. As she was
leaving, Vickie Fayne noticed two young men getting out of a
lime green truck at defendant’s home. She identified the men as
Tate and Minor. Fayne further testified that she returned home
at approximately 11:30 p.m. and realized that some items were
missing from her home. She called her husband and then the sheriff’s
department. Officer Johnny Hodges, an employee of the Caswell
County Sheriff’s Department, arrived at the scene. Fayne told Hodges
what items were missing, including her jewelry box. She also told
him that the jewelry box contained various items of jewelry and
some receipts for items that she had purchased. During his in-
vestigation, Hodges and another officer found a trail of jewelry
and receipts which went diagonally across the yard toward defend-
ant’s residence. The trail of items ended in defendant’s driveway
approximately thirty or forty feet from the entrance to defendant’s
residence.

Defendant was convicted as charged and was sentenced to
twenty-eight years imprisonment for the second degree burglary
offense and nine years imprisonment for the larceny offense. De-
fendant appealed.
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[1] Defendant first contends the trial court erred in finding as
an aggravating factor that defendant induced others to participate
in the burglary and larceny. He asserts that the evidence was
not sufficient to support the finding of this aggravating factor
because according to Minor's testimony, defendant merely “sug-
gested” or “asked” Minor and Tate if they wanted to break into
the Fayne residence.

The State bears the burden of persuasion on aggravating fac-
tors if it seeks a term greater than the presumptive. State v.
Jones, 309 N.C. 214, 306 S.E.2d 451 (1983). The trial judge’s finding
of an aggravating factor must be supported by a preponderance
of the evidence introduced at the sentencing hearing. N.C. Gen.
Stat. § 15A-1340.4(a), (b) (1988); State v. Akearn, 307 N.C. 584,
300 S.E.2d 689 (1983). Under N.C. Gen. Stat. § 15A-1340.4(a)1)a,
a sentencing judge may find as an aggravating factor that “[t]he
defendant induced others to participate in the commission of the
offense or occupied a position of leadership or dominance of other
participants.” In State v. SanMiguel, 74 N.C. App. 276, 328 S.E.2d
326 (1985), this Court stated:

Induce is defined by Black’'s Law Dictionary . . . as “[t]o bring
on or about, to affect, cause, to influence to an act or course
of conduct, lead by persuasion or reasoning, incite by motives,
prevail on.” Webster's New Collegiate Dictionary . . . similarly
defines induce as “to lead on: move by persuasion or influence,”
to “bring about by influence,” and to “effect, cause.”

Id. at 281, 328 S.E.2d at 330.

It is clear from the preponderance of the evidence presented
in this case, that defendant induced Minor, a 16-year-old at the
time of trial, and Tate to a course of conduct. Minor had merely
asked to use defendant’s telephone when defendant, a 24-year-old
adult, told him that defendant could hook his telephone up to the
Faynes’ line while they were not at home. While Minor agreed
to that plan, it is apparent that he and Tate had not considered
burglary until defendant asked them if they wanted to break into
the Fayne residence. Defendant also had supplied the information
that the Faynes worked second shift and would not be home until
at least 11:00 p.m. As such, defendant’s conduct “brought about,”
“caused,” or “influenced” Minor to commit the offenses. Thus, we
hold that the trial court did not err in finding this aggravating
factor. This assignment of error is without merit.
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[2] Defendant next contends the trial court erred “in considering
evidence of the defendant’s prior convictions in sentencing and
in finding that such convictions constituted an aggravating factor
as such convictions were obtained upon defendant’s pleas of guilty
and the record does not reflect that such pleas were voluntary
and knowing.” At the sentencing hearing, the State offered a cer-
tified copy of a consolidated judgment suspending defendant’s
sentence for convictions of two counts of contributing to the delin-
quency of a minor, attempted breaking or entering a coin operated
machine, and misdemeanor breaking or entering and larceny. This
judgment was entered on 11 September 1984 pursuant to defend-
ant's pleas of guilty. The judgment reflects that defendant was
represented by retained counsel, Wade Harrison, and that defend-
ant “freely, voluntarily, and understandingly pled guilty” to the
offenses. Defendant asserts the trial court could not consider these
prior convictions in aggravation of his sentence because defendant
testified at the sentencing hearing that he had “no recollection
of being advised of his rights by the judge before entering guilty
pleas” and the State could not produce “more detailed court records”
which would show that the trial judge “properly discharged his
function . . . .” In an attempt to support his argument, defendant
cites several cases dealing with a defendant’s right to counsel,
none of which are applicable to this case.

It is evident from the judgment entered on 11 September
1984 and from defendant’s testimony at the sentencing hearing
on 27 June 1991 that defendant was represented by and satisfied
with counsel when he pled guilty to the prior offenses. Additionally,
at the sentencing hearing, defendant stated, “I was guilty then
and I plea bargained and took a lesser sentence because I done
it.” This Court in State v. Smith, 96 N.C. App. 235, 385 S.E.2d
349 (1989), disc. review denied, 326 N.C. 267, 389 S.E.2d 119 (1990),
noted a distinction between a defendant’s right to counsel and
the right of a defendant to enter pleas knowingly and voluntarily.
In Smith, the Court stated that under N.C. Gen. Stat. § 15A-980,
where the defendant proves that a prior conviction was obtained
in violation of a defendant’s right to counsel, the trial judge must
suppress the use of the prior conviction. However, the Court went
on to hold that where the defendant had counsel at the time that
the guilty pleas were entered, the State does not bear the burden
of proving the validity of a plea of guilty in a prior criminal matter
before the conviction may be used to impeach the defendant or
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to aggravate his sentence. Thus, we conclude the trial court did
not err in using the challenged prior convictions to aggravate de-
fendant’s sentence. This assignment of error is meritless.

[3] By his next assignment of error, defendant argues the trial
court erred “in denying defendant’s motion to continue because
such failure prohibited defendant’s counsel from fully preparing
to impeach the testimony of the State’s chief prosecuting witness
and denied the defendant a fair trial.” Prior to trial, defendant
moved for a continuance based on the grounds that it was necessary
for the preparation of defendant’s trial to have a transcript from
the trial of Harry Tate. Defendant specifically asserts that he did
not receive a fair trial because he was unable to effectively cross-
examine Todd Minor concerning Minor’s prior testimony in the
State’s case against Harry Tate.

It is well established that a motion for a continuance, even
when filed in a timely manner pursuant to N.C. Gen. Stat. § 15A-952
(1991), is ordinarily left to the sound discretion of the trial judge
whose ruling thereon is not subject to review absent an abuse
of such discretion. State v. Branch, 306 N.C. 101, 291 S.E.2d 653
(1982). However, it is equally well established that when a motion
for a continuance raises a constitutional issue, the trial court’s
action upon it involves a question of law which is fully reviewable
by an examination of the particular circumstances of each case.
State v. Searles, 304 N.C. 149, 282 S.E.2d 430 (1981). Even where
the motion raises a constitutional question, its denial is grounds
for a new trial only upon a showing by the defendant that the
denial was erroneous and also that his case was prejudiced as
a result of the error. Branch, 306 N.C. at 104, 291 S.E.2d at 656
(1982). “A continuance is proper if there is a belief that material
evidence will come to light and such belief is reasonably grounded
on known facts, but a mere intangible hope that something helpful
to the litigant may possibly turn up affords no sufficient basis
for delaying a trial.” State v. Pollock, 56 N.C. App. 692, 693-94,
289 S.E.2d 588, 589, disc. review denied and appeal dismissed,
305 N.C. 590, 292 S.E.2d 573 (1982). A trial judge should not grant
a continuance unless the reasons therefore are fully established.
State v. Horner, 310 N.C. 274, 311 S.E.2d 281 (1984). Therefore,
an affidavit showing sufficient grounds should be filed in support
of a motion to continue. Id.
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In the present case, defendant did not support his motion
with an affidavit. In his motion, he merely asserted that it was
“necessary for the defendant’s preparation and for the handling
of his trial that he have a trial transeript from the Harry Tate
trial.” Prior to trial, defense counsel told the trial judge that he
had seen the Tate transcript except for Minor’s testimony. He
also stated:

We were here for the entire [Tate] trial. I have some notes
from that trial, but my only problem is that, if he deviates
from what I remember him saying, I have no way to verify
that under oath without the transcript. There may be some
discrepancies. I don’t know. We would, Your Honor, for the
record, renew the motion to continue on that basis.

Even assuming that the trial court erred in denying his motion
for a continuance, we believe that defendant has failed to show
any prejudicial error. Defendant’s mere intangible hope that
something helpful to defendant may have turned up in Minor’s
testimony did not afford him a basis for delaying trial. This assign-
ment of error is overruled.

[4] Lastly, defendant contends the trial court erred “in denying
the defendant’s motion for final argument to the jury, such denial
denying the defendant his constitutional right to due process of
law and a fair trial.” We disagree.

Where a defendant offers evidence at trial, the prosecution
has a right to make the opening and closing argument to the jury.
Superior and District Court Rule 10; See also State v. Hinson,
310 N.C. 245, 311 S.E.2d 256, cert. denied, 469 U.S. 839, 83
L.Ed.2d 78 (1984); State v. Taylor, 289 N.C. 223, 221 S.E.2d 359
(1976). This contention, like the others, is without merit.

Defendant had a fair trial free from prejudicial error.
No error.

Chief Judge HEDRICK and Judge JOHNSON concur.
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BRANDENBURG LAND COMPANY, A CoRPORATION, PLAINTIFF v. CHAMPION
INTERNATIONAL CORPORATION, A CORPORATION, DEFENDANT

No. 9148C727
(Filed 21 July 1992)

Costs § 40 (NCI4th) — documents supporting summary judgment —

voluntary dismissal before trial calendared — expert witness fee

An expert’s fee for the preparation of documents used

to support defendant’s motion for summary judgment may

not be taxed as a cost to a plaintiff who takes a voluntary

dismissal after the motion for summary judgment was filed

but before the case was calendared for trial, since expert witness

fees are not recognized as costs unless the expert has been
subpoenaed. N.C.G.S. § TA-314.

Am Jur 2d, Costs §§ 14 et seq., 65; Expert and Opinion
Evidence § 25.

APPEAL by plaintiff from an order entered 18 April 1991 by
Judge J. Herbert Small in JONES County Superior Court. Heard
in the Court of Appeals 14 May 1992.

Henderson, Baxter & Alford, by B. Hunt Baxter, Jr., for
plaintiff-appellant.

Ward and Swmith, by Kenneth R. Wooten and Cheryl A.
Marteney, for defendant-appellee.

LEWIS, Judge.

The issue in this case is whether an expert’s fee for the prepara-
tion of documents used to support defendant’s motion for summary
judgment can be taxed as a cost to a plaintiff who takes a voluntary
dismissal after the motion for summary judgment has been filed,
but before calendaring.

On 12 April 1979, plaintiff filed suit against defendant to remove
a cloud upon its title to four tracts of land claimed by both parties.
For nearly twelve years, negotiations continued in an attempt to
settle out of court. During this period, there were illnesses, deaths,
and changes of counsel on both sides. In January 1991, negotiations
broke down and defendant soon afterward filed a motion for sum-
mary judgment. In support of its motion for summary judgment,
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defendant filed a voluminous affidavit prepared by an expert witness.
The affidavit and accompanying text documented defendant’s chain
of title to its twenty-five tracts of land which are alleged to overlap
the four tracts in question.

In this affidavit, defendant’s expert, an attorney experienced
in the examination and certification of real property titles, conclud-
ed that defendant or its predecessors-in-title acquired an estate,
as defined by the North Carolina Real Property Marketable Title
Act in each of the twenty-five tracts, more than thirty years prior
to the date the action was filed. The expert’s fee was $3000.00.
Plaintiff took a voluntary dismissal without prejudice on 25 March
1991, before the case was calendared for trial. Defendant filed
a motion for costs on 28 March 1991. On 18 April 1991, the trial
court granted defendant’s motion and taxed plaintiff with the ex-
pert’s fee as part of the costs. Plaintiff appeals.

A plaintiff may take a voluntary dismissal at any time prior
to resting his or her case. N.C.R. Civ. P. Rule 41(a)1) (1990). “A
plaintiff who dismisses an action or claim under section (a) of this
rule shall be taxed with the costs of the action unless the action
was brought in forma pauperis.” N.C.R. Civ. P. Rule 41(d) (1990)
(emphasis added). “At common law neither party recovered costs
in a civil action and each party paid his own witnesses.” City
of Charlotte v. McNeely, 281 N.C. 684, 691, 190 S.E.2d 179, 185
(1972) (citation omitted). “The court’s power to tax costs is entirely
dependent upon statutory authorization.” State v. Johnson, 282
N.C. 1, 27, 191 S.E.2d 641, 658 (1972) (citing McNeely). “Since the
right to tax costs did not exist at common law and costs are con-
sidered penal in their nature, [s]tatutes relating to costs are strictly
construed.”” McNeely, 281 N.C. at 692, 190 S.E.2d at 186 (citation
omitted) (emphasis added). Costs are not granted upon ‘mere
equitable or moral grounds.”” Id., at 691, 190 S.E.2d at 185 (citation
omitted).

The statutes governing the imposition of costs are N.C.G.S.
§§ 6-20 and 7A-314. When not otherwise provided for by law, costs
may be imposed in the discretion of the court. N.C.G.S. § 6-20
(1986). The decision to tax costs is not reviewable absent an abuse
of discretion. Chriscoe v. Chriscoe, 268 N.C. 554, 151 S.E.2d 33
(1966). The statute specifically provides for witness fees:

(a) A witness under subpoena, bound over, or recognized,
. ., shall be entitled to receive five dollars ($5.00) per day,
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or fraction thereof, during his attendance, which, . . ., must
be certified to the clerk of superior court.

{d) An expert witness, . . ., shall receive such compensation
and allowances as the court, or the Judicial Standards Commis-
sion, in its discretion, may authorize. . . .

(e) If more than two witnesses are subpoenaed, bound over,
or recognized, to prove a single material fact, the expense
of the additional witnesses shall be borne by the party issuing
or requesting the subpoena.

N.C.G.S. § 7TA-314 (1989) (emphases added).

Section (a)'s language “subpoenaed, bound over or recognized”
is not read in the alternative. Craven v. Chambers, 56 N.C. App.
151, 287 S.E.2d 905 (1982), overruled on other grounds, Johnson
v. Ruark Obstetrics and Gynecology Assoc., 327 N.C. 283, 395 S.E.2d
85 (1990). Only witnesses who have been subpoenaed may be com-
pensated. State v. Johnson, 282 N.C. 1, 27, 191 S.E.2d 641, 659
(1972). “Sections {a) and (d) must be considered together.” Id. “Sec-
tion (d) modifies Section (a) by permitting the court, in its discretion,
to increase [expert witness’] compensation and allowances. The
modification relates only to the amount of an expert witness’ fee;
it does not abrogate the requirement that all witnesses must be
subpoenaed before they are entitled to compensation.” Id. at 27-28,
191 S.E.2d at 659 (emphasis added). Expert witness fees are “not
generally recognized as costs” unless the expert has been sub-
poenaed. Wade v. Wade, 72 N.C. App. 372, 384, 325 S.E.2d 260,
271, disc. rev. denied, 313 N.C. 612, 330 S.E.2d 616 (1985) (citing
State v. Johnson, 282 N.C. 1, 191 S.E.2d 641 (1972)) (the Wade
court vacated the trial court’s award of costs of appraisals incurred
to prove the value of assets in an equitable distribution action
because the witnesses had not been subpoenaed).

There is no case on point. All of the decisions reported refer
to awards of costs after the case had been calendared for and
indeed had gone to trial. Defendant argues that Rule 41(d) which
is designed to * ‘prevent vexatious suits made possible by the ease
with which a plaintiff may dismiss [his suit], " Alsup v. Pitman,
98 N.C. App. 389, 390, 390 S.E.2d 750, 751 (1990) (citation omitted),
combined with the discretionary nature with which a trial judge
may award costs, N.C.G.S. § 6-20, provide a statutory basis for
taxing costs where plaintiff takes a voluntary dismissal prior to
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trial. Defendant points also to precedent which permits the award
of fees for experts who do not testify. City of Charlotte v. McNeely,
281 N.C. 684, 694, 190 S.E.2d 179, 187 (1972) (“expert witness fees
can be taxed against an adverse party only when the testimony
of the witness examined (or tendered) was (or would have been)
material and competent”).

Defendant cites Henderson v. Williams, 120 N.C. 339, 27 S.E.
30 (1897) for the proposition that the cost of witnesses who are
“available and present and prepared to testify” may be taxed as
costs when their testimony is rendered unnecessary by the plain-
tiff's voluntary dismissal. When Henderson was decided the law
provided that the costs of witnesses could be taxed against the
losing party if the witnesses were subpoenaed and examined or
tendered. In Henderson, the trial court called the case and plaintiff
took a voluntary nonsuit in open court. The clerk of court taxed
plaintiff with the costs of defendant’s witnesses. Plaintiff appealed
the clerk’s entry of costs because defendant’s witnesses had not
been sworn, examined or tendered. Id. at 340, 27 S.E. at 30. The
trial court agreed and ordered that “no witnesses subpoenaed by
the defendants [ ] be taxed against the plaintiff, except those who
were sworn, examined or tendered.” Id. (emphasis added). Our
Supreme Court reversed because defendant “had no opportunity
to swear, examine or tender his witnesses by reason of the nonsuit.”
Id. at 340-41, 27 S.E. at 30 (citation omitted) (emphasis added).

We assume, though the opinion does not so reflect, that defend-
ant’s witnesses in Henderson had been subpoenaed as the trial
court order specifically denies an award of costs of unsubpoenaed
witnesses. Further, our Supreme Court indicated that defendant’s
witnesses were “properly . . . present.” Henderson, 120 N.C. at
340, 27 S.E. at 30. As such, the Henderson Court decided the
significance of the “examined or tendered” requirement, not the
issue at bar. It is clear that a good case exists here for the per-
suasive effects of the expert witness’ affidavit. Considering that
discovery procedures are increasingly important in legal proceedings,
the Legislature may well reconsider the question. Query, would
an expert subpoenaed for a deposition qualify under the cir-
cumstances of this case? Defendant’s reliance upon Henderson is
misplaced. We are bound by State v. Johnson.

Reversed.

Judges WYNN and WALKER concur.
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SHEILA WESTINGHOUSE, ADMINISTRATRIX OF THE ESTATE oF STEVIE HICKSON
v. ANGELA U. HAIR anp NATHANIEL GAINEY

No. 9212SC47
(Filed 21 July 1992)

Death § 26 (NCI4th) — wrongful death action — plaintiff later qualified
as administratrix — statute of limitations —amended pleading —
relation back

Where the original pleading in a wrongful death action
instituted before the statute of limitations expired by a plain-
tiff who had not yet qualified as the administratrix of dece-
dent’s estate gave notice of the transactions and occurrences
upon which the claim was based, and plaintiff qualified as
administratrix after the statute of limitations had run, plaintiff
was entitled under Rules 15(c) and 17(a) to amend her pleading
to show that the action was instituted in her capacity as per-
sonal representative and to have the amendment relate back
to the commencement of the action so that the claim was
not time barred.

Am Jur 2d, Executors and Administrators §§ 1246 et seq.

Tolling or interruption of running of statute of limitations
pending appointment of executor or administrator for tort-
feasor in personal injury or death action. 47 ALR3d 179.

APPEAL by plaintiff from order entered 18 September 1991
in CUMBERLAND County Superior Court by Judge William C. Gore,
Jr. Heard in the Court of Appeals 19 June 1992.

Barton & Lee, by C. Leon Lee, II and Cheri L. Siler, for
plaintiff-appellant.

No brief filed by defendant, Angela U. Hair.

Anderson, Broadfoot, Johnson, Pittman & Lawrence, by Steven
C. Lawrence, for defendant-appellee, Nathaniel Gainey.

WYNN, Judge.

Stevie Hickson was killed on 23 July 1989 when he was struck
by an automobile. Mr. Waddell Hickson, Sr., (Mr. Hickson) subse-
quently was appointed personal representative of the estate of
Stevie Hickson. On 12 April 1991, Mr. Hickson executed a power
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of attorney giving Ms. Sheila H. Westinghouse (Ms. Westinghouse)
the authority to “transact any and all business associated with
the wrongful death of Stevie Hickson . . . .” On 22 July 1991,
Mr. Hickson renounced his right to qualify as executor and ad-
ministrator of the estate of Stevie Hickson and requested that
Ms. Westinghouse be appointed administratrix of the estate. The
next day, prior to receiving letters of administration, Ms.
Westinghouse filed a wrongful death action captioned: “IN RE:
STEVIE HICKSON Plaintiff v. ANGELA U. HAIR and NATHANIEL
GAINEY Defendants.” Two days later, letters of administration were
issued to Ms. Westinghouse.

Defendant Nathaniel Gainey filed motions to dismiss the action
on 4 September 1991, on the grounds the action was not brought
by the personal representative within the two-year period of the
applicable statute of limitations. Ms. Westinghouse then filed an
amended complaint to reflect the bringing of the action by her
in her representative capacity on 13 September 1991. The court
dismissed the complaint against defendant Nathaniel Gainey on
18 September 1991. From this order, plaintiff appeals.

The question before us is whether the trial court erred by
dismissing the complaint against defendant Gainey on the ground
that the action was not properly brought in the name of the per-
sonal representative within the applicable statute of limitations.

An action for wrongful death is a creature of statute and
only can be brought by the personal representative or collector
of the decedent. N.C. Gen. Stat. § 28A-18-2(a) (1991} Graves wv.
Welborn, 260 N.C. 688, 133 S.E.2d 761 (1963). The plaintiff must
both allege and prove that he has the capacity to sue. Journigan
v. Little River Ice Co., 233 N.C. 180, 63 S.E.2d 183 (1951). Moreover,
the action must be instituted by the personal representative within
two years after the death of the decedent. N.C. Gen. Stat. § 1-53(4)
(1983).

For years North Carolina followed a minority rule that when
a wrongful death action was not brought in a proper capacity,
any attempt to remedy the defect subsequent to the running of
the statute of limitations was ineffective to overcome the bar of
the statute of limitations. Burcl v. Hospital, 306 N.C. 214, 293
S.E.2d 85 (1982). Our Supreme Court, however, in Burcl, changed
this long-standing rule.
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Burcl involved a wrongful death action brought by a person
who had qualified as administrator of the estate in the State of
Virginia but had not qualified as ancillary administrator in North
Carolina at the time of commencement of the action, and who did
not qualify as ancillary administrator until after the statute of
limitations expired. The defendants moved to dismiss the action
on the ground plaintiff lacked capacity or standing to prosecute
the action. Plaintiff responded by qualifying as ancillary administrator
and by moving to amend her pleading to show her ancillary qualifica-
tion and to permit her showing of local qualification to relate back
to the commencement of the action. The trial court allowed the
motion to dismiss on the ground an amendment could not relate
back to defeat the bar of the statute of limitations.

The Supreme Court reversed, relying upon Rules 15 and 17
of the North Carolina Rules of Civil Procedure. The Court noted
that subsection (a) of Rule 15 permits a party to amend his pleading
once as a matter of course at any time before a responsive pleading
is served and subsection (d) of Rule 15 permits a party to supple-
ment a pleading by setting forth transactions or occurrences or
events which may have happened since the date of the original
pleading. Rule 15(c) states that a claim asserted in an amended
pleading is deemed to have been interposed at the time of the
original pleading, unless the original pleading “does not give notice
of the transactions, occurrences, or series of transactions or occur-
rences” alleged in the amended pleading. N.C.R. Civ. P. 15(c). Fur-
thermore, Rule 17(a) provides in pertinent part:

No action shall be dismissed on the ground that it is not prose-
cuted in the name of the real party in interest until a reasonable
time has been allowed after objection for ratification of com-
mencement of the action by, or joinder or substitution of, the
real party in interest; and such ratification, joinder, or substitu-
tion shall have the same effect as if the action had been com-
menced in the name of the real party in interest.

N.C.R. Civ. P. 17(a).
The Court stated in Burcl:

It is at once apparent from the face of Rules 15(c) and 17(a)
that they have changed our approach to the problems, respec-
tively, of whether a given pleading relates back to the begin-
ning of the action and how to deal with a claim brought by
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a party who has no capacity to sue. Whether an amendment
to a pleading relates back under Rule 15(c) depends no longer
on an analysis of whether it states a new cause of action;
it depends, rather, on whether the original pleading gives “notice
of the transactions, occurrences, or series of transactions or
occurrences, to be proved pursuant to the amended pleading.”
... No longer is the real party in interest in a case precluded
from being made the plaintiff after the statute of limitations
has run on a claim timely filed by one who lacked the capacity
to sue because he was not the real party in interest. Rather,
under Rule 17(a), “a reasonable time [must be] allowed after
objection for ratification of commencement of the action by,
or joinder or substitution of, the real party in interest; and
such ratification, joinder or substitution shall have the same
effect as if the action had been commenced in the name of
the real party in interest.”

306 N.C. at 224-25, 293 S.E.2d at 91-92 (citations omitted).

Applying the foregoing guidelines to the present facts, where
the original pleading gives sufficient notice of the transaction and
occurrences upon which the claim is based, a supplemental pleading
that merely changes the capacity in which the plaintiff sues relates
back to the commencement of the action. Id. at 228, 293 S.E.2d
at 94. In the instant case, the amended complaint was identical
to the original pleading with the exception of the change of caption
to reflect the bringing of the action in the capacity of personal
representative. Defendant thus had notice of the transactions, oc-
currences, or series of transactions or occurrences to be proved.
As the defendants in Burcl, defendant in this case is in no way
prejudiced by allowing plaintiff to amend her pleading to show
her capacity to sue and having it relate back to the date of the
original pleading.

For the foregoing reasons, we reverse the order of the trial
court and remand the matter for further proceedings.

Reversed and remanded.

Chief Judge HEDRICK and Judge JOHNSON concur.



110 IN THE COURT OF APPEALS

FORSYTH MEMORIAL HOSPITAL v. ARMSTRONG WORLD INDUSTRIES
[107 N.C..App. 110 (1992)]

FORSYTH MEMORIAL HOSPITAL, INC., A NoORTH CAROLINA NONPROFIT
COoRrRPORATION, AND CAROLINA MEDICORP, INC., A NoRTH CAROLINA NON-
PROFIT CORPORATION, PLAINTIFFS v. ARMSTRONG WORLD INDUSTRIES,
INC., A PENNSYLVANIA CORPORATION, DEFENDANT

No. 91218C305

(Filed 21 July 1992)

1. Limitation of Actions § 4.2 (NCI3d)— manufacture and sale
of asbestos floor coverings—statute of repose
The statute of repose for a defective condition of an im-
provement to realty set forth in N.C.G.S. § 1-50(5), rather
than that provided in N.C.G.S. § 1-50(6) for defective products,
applied to plaintiffs’ claims against defendant manufacturer
for negligence and breach of warranty in producing and selling
floor coverings containing asbestos that were used in the con-
struction of a hospital.

Am Jur 2d, Limitation of Actions § 16; Products Liability
§§ 921 et seq.

2. Limitation of Actions § 4.2 (NCI3d)— manufacture and sale
of asbestos floor coverings—negligence and breach of
warranty — statute of repose

Plaintiffs’ claims for negligence and breach of warranty
by defendant for manufacturing and selling to plaintiffs floor
coverings containing asbestos that were used in the construc-
tion of a hospital were barred by the six-year statute of repose
set forth in N.C.G.S. § 1-50(5) where plaintiffs aileged that
floor tile and sheet vinyl flooring manufactured by defendant
was purchased and installed in the hospital in 1976 and 1977,
and plaintiffs did not file suit until 1990. Even if defendant
continued to produce and sell similar floor coverings containing
asbestos until 1983 as alleged by plaintiffs and a connection
between defendant’s 1983 activities and plaintiffs could be
shown, the six-year statute of repose would still bar claims
for negligence or breach of warranty occurring in 1983.

Am Jur 2d, Limitation of Actions § 16; Products Liability
§§ 921 et seq.
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3. Limitation of Actions § 4.2 (NCI3d)— manufacture and sale
of asbestos floor coverings —willful and wanton negligence —
statute of repose

The ten-year limitation of N.C.G.S. § 1-52(16) still applies
when the six-year limitation of N.C.G.S. § 1-50(5) does not
apply because of allegations of willful and wanton negligence
in furnishing materials as set forth in N.C.G.S. § 1-50(5)(g).
Therefore, plaintiffs’ claim for willful and wanton negligence
by defendants in furnishing to plaintiffs floor coverings con-
taining asbestos is barred on its face where plaintiffs alleged
that defendant furnished the asbestos floor coverings in 1976
and 1977; damages to plaintiffs’ property did not become ap-
parent and a claim did not acerue until 1989-90; and plaintiffs’
cause of action thus accrued more than ten years from the
last omission of defendant relating to plaintiffs.

Am Jur 2d, Limitation of Actions §§ 107 et seq.

APPEAL by plaintiffs from order entered 19 February 1991
by Judge William Z. Wood, Jr., in FORSYTH County Superior Court.
Heard in the Court of Appeals 7 January 1992.

On 30 August 1990 plaintiffs brought suit alleging the fol-
lowing: Floor tile and sheet vinyl flooring manufactured, sold and
furnished by Armstrong World Industries, Inc. (Armstrong) was
purchased and installed during construction of certain parts of For-
syth Memorial Hospital including an addition built in 1976 and
1977. Some of the flooring material contained asbestos. Plaintiffs
discovered the asbestos during the winter of 1989-90 during the
renovation of the Hospital's intensive care wing. Plaintiffs contend
that Armstrong was negligent in producing, selling, and furnishing
flooring materials containing asbestos and that Armstrong breached
the implied warranty of merchantability and fitness for a particular
purpose. Plaintiffs also alleged that Armstrong’s actions were inten-
tional and done with willful and wanton disregard to the rights
of plaintiffs and others similarly situated. Plaintiffs sought compen-
satory and punitive damages. The trial court granted defendant’s
Rule 12(b}6) motion to dismiss. From this order plaintiffs appeal.

Haywood, Denny, Miller, Johnson, Sessoms & Patrick, by
Michael W. Patrick, for plaintiff-appellants.

Hutchins, Tyndall, Doughton & Moore, by H. Lee Davis, Jr.,
and Thomas J. Doughton, for defendant-appellee.
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EAGLES, Judge.

[1] On appeal plaintiffs contend that the superior court erred in
granting defendant’s Rule 12(b)6) motion to dismiss. The issues
we must decide are first which statute of repose is applicable
to plaintiffs’ claims and second whether the complaint reveals on
its face that plaintiffs’ claims are barred. We hold that G.S. 1-50(5)
applies and that plaintiffs’ claims are barred.

L.

Plaintiffs argue that G.S. 1-50(5) applies in this situation rather
than G.S. 1-50(6). We agree. G.S. 1-50(6) provides:

No action for the recovery of damages for personal injury,
death or damage to property based upon or arising out of
any alleged defect or any failure in relation to a product shall
be brought more than six years after the date of initial pur-
chase for use or consumption.

G.S. 1-50(5) provides in part:

a. No action to recover damages based upon or arising out
of the defective or unsafe condition of an improvement to real
property shall be brought more than six years from the later
of the specific last act or omission of the defendant giving
rise to the cause of action or substantial completion of the
improvement.

b. For purposes of this subdivision, an action based upon or
arising out of the defective or unsafe condition of an improve-
ment to real property includes:

5. Actions in contract or in tort or otherwise; . . . .

In Trustees of Rowan Technical College v. J. Hyatt Hammond
Associates, Inc., 313 N.C. 230, 238, 328 S.E.2d 274, 279 (1985), the
Supreme Court said, “Where one of two statutes might apply to
the same situation, the statute which deals more directly and
specifically with the situation controls over the statute of more
general applicability.” While arguably either G.S. 1-50(5) or G.S.
1-50(6) might apply, G.S. 1-50(5) clearly applies more specifically
to the situation here. Once the vinyl flooring was installed it became
an improvement to real property.
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[2] We note that plaintiffs alleged in their complaint that “[f]loor
tile and sheet vinyl flooring manufactured, sold, and furnished by
ARMSTRONG was purchased and installed during the construction
of certain parts of the Hospital, including an addition added to
the Hospital in 1976 and 1977.” Because plaintiffs did not file suit
until 1990, their breach of warranty and negligence claims are
clearly barred by the six-year statute of repose found at G.S. 1-50(5).
Plaintiffs also alleged that “ARMSTRONG continued to produce and
sell similar flooring materials containing asbestos until 1983 long
after it knew of the hazards presented by the presence of asbestos
in such materials.” The complaint fails to show any relationship
between Armstrong’s activities in 1983 and plaintiffs. Even if there
was some connection, the six-year statute of repose would still
operate as a bar to any alleged negligence or breach of warranty
occurring in 1983.

1I.

[3] Finally, we address plaintiffs’ claim that defendant engaged
in willful and wanton conduct. While G.S. 1-50(5) provides for a
six-year statute of repose, subsection (e) provides in part:

The limitation prescribed by this subdivision shall not be
asserted as a defense by any person who shall have been
guilty of . . . willful or wanton negligence in furnishing materials

Additionally, we note that G.S. 1-50(5)(g) provides: “The limitation
prescribed by this subdivision shall apply to the exclusion of G.S.
1-15(e), G.S. 1-52(16) and G.S. 1-47(2).” The question we must address
is whether G.S. 1-52(16) still applies when the six-year limitation
of G.S. 1-50(5) does not apply because of allegations of willful and
wanton negligence as set out in G.S. 1-50(5)(e). The plain language
of G.S. 1-50(5)(g) says the limitation applies to the exclusion of
G.S. 1-52(16). Because the limitation of G.S. 1-50(5) does not apply
here, we hold that G.S. 1-52(16) is applicable. G.S. 1-52(16) provides:

Unless otherwise provided by statute, for personal injury or
physical damage to claimant’s property, the cause of action,
except in causes of actions referred to in G.S. 1-15{c), shall
not acerue until bodily harm to the claimant or physical damage
to his property becomes apparent or ought reasonably to have
become apparent to the claimant, whichever event first occurs.
Provided that no cause of action shall accrue more than 10
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years from the last act or omission of the defendant giving rise
to the cause of action.

(Emphasis added.) In their complaint plaintiffs allege that when
Armstrong furnished the asbestos flooring to plaintiffs in 1976 and
1977, Armstrong knew of the dangers of asbestos. Accordingly,
under G.S. 1-52(16), plaintiffs’ cause of action could acerue no later
than 1987. Here, plaintiffs’ complaint reveals that the damage to
plaintiffs’ property did not become apparent and accrue until the
fall and winter of 1989-90. As we noted earlier, plaintiffs’ allegation
that “ARMSTRONG continued to produce and sell similar flooring
materials containing asbestos until 1983 long after it knew of the
hazards presented by the presence of asbestos in such materials”
fails to show any relationship between Armstrong’s activities in
1983 and plaintiffs. Because the cause of action accrued in 1989-90,
more than 10 years from the last act or omission of defendant
relating to plaintiffs, plaintiffs’ claim for willful and wanton conduct
is barred on its face by G.S. 1-52(16).

For the reasons stated, the order of the trial eourt is
affirmed.

Affirmed.

Judges COZORT and ORR concur.
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MALCOLM M. LOWDER AND WIFE
PATTY STIWELL LOWDER,
PETITIONERS

ORDER
AND

)
)
)
)
v. )
)
) JUDGMENT
)
)
)
)
)
)

W. HORACE LOWDER AND WIFE,

JEANNE R. LOWDER, AND

LOIS L. HUDSON AND HUSBAND,

BILLY JOE HUDSON,
RESPONDENTS

No. 90195C1309
(Filed 21 July 1992)

This Court in an opinion published 21 April 1992 directed
respondents to show cause in writing why they should not be
sanctioned under N.C.R. App. P. 34 and 35 for this appeal.
Respondents had sought to appeal both the trial court’s denial
of a “Motion to Delay Judgment and Hold in Abeyance” and the
imposition of $700.00 in sanctions for filing the motion.

Following review of the record in this appeal, respondents’
show cause briefs submitted pursuant to Rule 34(d), and past ap-
peals in this matter, the Court finds that:

(1) respondents argue in this appeal that the trial court lacks
jurisdiction and exceeds its authority by entering any order
whatsoever, despite this Court’s repeated rejection of this argu-
ment. Lowder v. All Star Mills, 100 N.C. App. 322, 396 S.E.2d
95, disc. review denied, 327 N.C. 636, 398 S.E.2d 869 (1990);

(2) respondents had petitioned the North Carolina Supreme
Court for discretionary review concerning Malcolm M. Lowder
v. All Star Mills, Stanly Co. T9CVS015, which respondents
contend provided a good faith basis for this appeal;

(3) respondents failed to dismiss their appeal in this action
following denial of their petition for discretionary review on
6 November 1991. Lowder v. All Star Mills, Inc., 330 N.C.
196, 412 S.E.2d 679 (1991) (No. 365P91); and

(4) this appeal is a continuation of a series of vexatious appeals,
see Lowder v. Doby, 68 N.C. App. 491, 315 S.E.2d 517, disc.
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review denied, 311 N.C. 759, 321 S.E.2d 138 (1984), based upon
a variety of arguments which have been repeatedly rejected
by the North Carolina appellate courts since Lowder v. All
Star Mills, Inc., 301 N.C. 561, 273 S.E.2d 247 (1981), appeal
after remand, 60 N.C. App. 275, 300 S.E.2d 230, affd in part,
rev'd in part, 309 N.C. 695, 309 S.E.2d 193 (1983), rek’q denied,
310 N.C. 749, 319 S.E.2d 266 (1984). Lowder v. All Star Mills,
Inc., 104 N.C. App. 305, 409 S.E.2d 94, review denied, 330
N.C. 118, 409 S.E.2d 595, cert. denied, 330 N.C. 196, 412 S.E.2d
679 (1991).

Based upon these findings, we conclude that:

(1) this appeal was frivolous in that it was not well grounded
in fact, nor warranted by existing law or a good faith argument
for the extension, modification, or reversal of existing law;

(2) this appeal was taken and pursued for the purpose of caus-
ing needless increase in the cost of litigation and delaying
compliance with the trial court’s judgment and order; and

(3) this frivolous appeal merits sanctions.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that after order-
ing respondents to show cause in writing why a sanction should
not be imposed in compliance with Rule 34(d), the following sanc-
tions are imposed upon respondents jointly and severally:

(1) respondents’ appeal is hereby dismissed;

(2} respondents shall pay to the Clerk of the Court of Appeals
double costs. In addition to the $321.00 respondents have already
paid, they shall pay $321.00 to the Clerk within ten days of
this order;

(3) respondents shall pay to the Clerk of Montgomery County
Superior Court for the use and benefit of the law firm of
Moore & Van Allen reasonable attorneys’ fees in the amount
of $2,5600.00 within thirty days of this order; and

(4) respondents shall within thirty days of the certifying of
this Order and Judgment by the Clerk of the Court of Appeals
pay in cash, or as may be satisfactory to the Clerk of Mont-
gomery County Superior Court, a fine in the amount of
$100,000.00 to the Clerk of Superior Court of Montgomery
County, North Carolina.
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Nothing in this Order and Judgment is intended to diminish,
replace or interfere with the exercise of contempt powers by the
Superior Court of Montgomery County to compel compliance with
any or all previous orders of the Superior Court in this matter.

This Order and Judgment shall be recorded in the office of
the Clerk of Superior Court, Montgomery County, North Carolina
and shall be enforced by the contempt powers of the Superior
Court of Montgomery County.

This the 21st day of July, 1992.

s/GERALD ARNOLD
For the Court

Judges LEWIS and WYNN concur.
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ARRINGTON v. CHEEK

No. 9122DC703

BOWLES v. MUNDAY

No. 91228C189

CHRISTIAN v. RIDDLE &
MENDENHALL LOGGING

CO.
No. 9111SC85

DUPLIN COUNTY D.S.S. v.

LANIER
No. 924DC119

JERNIGAN v. BEASLEY

No. 9111SC152

LYDA v. GROCE
No. 90295C1201

MABRY v. MABRY
No. 9123DC58

STATE v. BARNES
No. 92185C210

STATE v. DAVIS
No. 90165C1114

STATE v. JOYNER
No. 92225C137

STATE v. LEMLEY
No. 92278C56

FILED 21 JuLy 1992

Iredell
(90CVD0096)

Alexander
(89CVST4)

Lee
(90CVS284)

Duplin
(89CVDI8)

Johnston
(89CVS1767)

Henderson
(90CVS827)

Alleghany
(90CVDT74)

Guilford
(91CRS27752)

Robeson

(89CRS4539)
(89CRS4541)
(89CRS4542)

Iredell
(90CRS16872)

Gaston

(90CRS021501)

Affirmed

Affirmed

Affirmed

Affirmed

The money judgment
against plaintiffs
is reversed.

Affirmed

Reversed &
remanded for
further proceed-
ings consistent
with this opinion.

Reversed

The result of
the appeal is:
{1) Conspiracy to
traffick in cocaine;
no error in trial,
remanded for
resentencing; (2)
Trafficking by sale
and trafficking by
delivery; judgment
vacated and cause
remanded.

No Error

No Error
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STATE v. MASSEY
No. 92265C118

STATE v. MATTHEWS
No. 9248C97

STATE v. McMILLIAN
No. 9258C100

Mecklenburg No Error
(91CRS25143)
(91CRS45169)
(91CRS45170)

Onslow No Error
(90CRS20280)
(90CRS20281)
(90CRS20291)

New Hanover No Error
(91CRS1096)
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BILLY L. MOORE, W. JOHN LORDEON, DAVID C. BAILEY, anp BOBBY D.
CORN, PLAINTIFFS v. CHARLES WYKLE, SCOTT HARROWER, WENDELL
BEGLEY, GRACE BRAZIL, T. G. DEWEESE, VERNON DOVER, WILLIAM
WARREN, INDIVIDUALLY AND IN THEIR OFFICIAL CAPACITIES AS MEMBERS OR
FORMER MEMBERS OF THE BuNcoMmBE CounTY BoARrRD OF EbDucaTiON, V. E.
YARBROUGH, INDIVIDUALLY AND IN HIS OFFICIAL CAPACITY AS SUPERINTENDENT
oF BuncoMBE CounTy SchooLs, THE BUNCOMBE COUNTY BOARD OF
EDUCATION, GENE RAINEY, JESSE LEDBETTER, TOM SOBOL, DORIS
GIEZENTANNER, BILL STANLEY, INDIVIDUALLY AND IN THEIR OFFICIAL
CAPACITIES AS BUNCOMBE CoUNTY CommissioNErs, THE BUNCOMBE COUN-
TY BOARD OF COMMISSIONERS, DEFENDANTS

No. 91288C250

(Filed 4 August 1992)

1. Schools § 7.3 (NCI3d); Taxation § 12 (NCI3d)— board of
education —county commissioners —diversion of school bond
funds — insufficiency of complaint against members

Plaintiffs failed to state a claim against defendants as
individuals and as members of a county board of education
and a board of county commissioners where they alleged that
defendants diverted school bond funds from school construe-
tion projects set forth in the bond resolution to the purchase
of an administration and advanced education facility for the
school system; plaintiffs did not allege that defendants acted
corruptly or maliciously; and defendants did not act outside
the scope of their duties as board members since the statutory
limitation on the legal right to transfer or allocate funds from
one project to another is exceeded only when a board uses
funds derived from the sale of school bonds for non-school
purposes, and all expenditures in this case were for school
purposes.

Am Jur 2d, Schools §§ 95, 96, 106, 107.

2. Schools § 7.3 (NCI3d); Taxation § 12 (NCI3d)— diversion of
school bond funds—insufficiency of complaint against
superintendent

Plaintiffs stated no claim against defendant school
superintendent based on the use of school bond funds for the
purchase of a building from Square D for use as an administra-
tion facility where they did not allege that defendant was
in a decision-making position as to acquisition of the Square
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D building, and the complaint failed to allege with particularity
any acts constituting fraud.

Am Jur 2d, Schools §§ 95, 96, 106, 107.

. Schools § 7.3 (NCI3d)— board of education —board of county
commissioners — propriety of expenditure of school bond funds

The trial court did not err in limiting its denial of motions
to dismiss by defendant board of education and defendant
board of county commissioners to the allegations relating to
the propriety of the expenditure of school bond proceeds on
the purchase and renovation of an administration building
where the complaint did not include an allegation that monies
from other sources of revenue were improperly diverted. A
defense asserted in the answer of defendant board of education
did not raise a eclaim that other monies were improperly ap-
plied and, in any event, plaintiffs could not rely on this defense
to establish an additional claim against defendants.

Am Jur 2d, Schools §§ 95, 96, 106, 107.

. Schools § 6 (NCI3d)— proposed sale of school building—
discretion of board of education—failure to state claim
Plaintiffs’ complaint failed to state a claim against defend-
ant board of education concerning the proposed sale of a school
building, even though the sale allegedly resulted from the
board’s improper purchase of an administration building with
school bond funds, since the board’s statutory discretion to
determine that the school building was surplus property no
longer needed for school purposes was not withdrawn by its

actions with respect to the administration facility. N.C.G.S.
§ 115C-518(a).

Am Jur 2d, Schools §§ 50-52.

. Schools § 6 (NCI3d) — disposal of school property —preliminary
injunction claim dismissed

The trial court did not err in dismissing plaintiffs’ claim
for a preliminary injunction enjoining the disposal of school
property where the complaint failed to allege facts showing
irreparable harm and the underlying claim against defendants
pertaining to the sale of the school property was dismissed.

Am Jur 2d, Schools §§ 50-52.
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6. Injunctions § 37 (NCI4th) — preliminary injunction — verification
of complaint not required
Verification of the complaint is not a condition for issuance
of a preliminary injunction.

Am Jur 2d, Injunctions §§ 263, 265.

Appealability of order refusing to grant or disselving tem-
porary restraining order. 19 ALR3d 459.

APPEAL by plaintiffs from order entered 10 January 1991 by
Judge C. Walter Allen in BUNCOMBE County Superior Court. Heard
in the Court of Appeals 5 December 1991.

Lindsay and True, by Stephen P. Lindsay and William H.
Leslie, for plaintiff-appellants.

Roberts Stevens & Cogburn, P.A., by Gwynn G. Radeker and
Walter L. Currie, and Womble Carlyle Sandridge & Rice, by Jim
D. Cooley and G. Michael Barnhill, for defendant-appellees Wykle,
Harrower, Begley, Brazil, Deweese, Dover, Warren, Yarbrough,
and The Buncombe County Board of Education.

Joe A. Connolly for defendant-appellees Rainey, Ledbetter,
Sobol, Giezentanner, Stanley, and The Buncombe County Board
of Commissioners.

PARKER, Judge.

Plaintiffs appeal from an order of partial dismissal pursuant
to Rule 12(b}6) of the North Carolina Rules of Civil Procedure.
We affirm.

Plaintiffs’ complaint, filed 19 October 1990, alleged in substance
that defendants made unauthorized and unwarranted diversions
of school bond proceeds to purposes other than those authorized
by the official order of defendant Buncombe County Board of Com-
missioners (“Board of Commissioners”) for a bond referendum ap-
proved by voters 22 September 1987. Relief prayed for included
(i} a writ of mandamus requiring defendants to fulfill their legal
duty of expending school bond proceeds in exact accordance with
the bond resolution’s stated purposes; (ii) a mandatory injunction
for the same purpose; (iii) an injunction prohibiting defendants from
confirming or otherwise permitting the sale of Biltmore School
and adjacent property pending resolution of plaintiffs’ action; (iv)
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an independent audit and accounting of expenditures of all school
bond proceeds; and (v} repayment by the individual defendants
of the misappropriated monies and cessation of the use of property
purchased therewith.

In December 1990, the individual defendant members of the
Buncombe County Board of Education, Superintendent Yarbrough,
and the Board of Education (“Board of Education defendants”) moved
to dismiss the complaint for failure to state a claim upon which
relief could be granted. The individual defendant county commis-
sioners and the Board of Commissioners filed a similar motion.
Hearing of these motions was calendared for 17 December. On
14 December plaintiffs simultaneously moved to amend their com-
plaint as of right and filed an amended complaint. The unverified
amended complaint did not add any new claims against defendants;
it incorporated by reference and attached copies of resolutions
and minutes of the meetings of the two defendant boards. On 17
December the Board of Education defendants answered plaintiff's
original complaint.

In light of plaintiffs’ amended complaint, on 17 December the
trial court offered to continue hearing of the motions to dismiss.
The parties instead agreed to hearing of the motions to dismiss
with respect to the amended complaint.

Factual allegations included that in June 1986 defendant Bun-
combe County Board of Education (“Board of Education™) adopted
a major capital construction needs resolution. The preamble stated
the Board had previously identified twenty-two major construction
projects totalling $51.3 million and needing immediate attention.
These projects included constructing a new high school, replacing
or adding onto other schools, and constructing or replacing buildings
of the transportation department and administrative offices. The
preamble also stated defendant Board had been requested to review
its construction needs so that top priority needs could be addressed
in a new county financing plan. Six proposed projects totalling
$25 million were identified for inclusion in the new financing plan,
“with said projects to be altered depending on community growth,
project needs and cost at the time funding is made available.”
Defendant Board of Education resolved

2. That the six (6) proposed projects totalling $25 million
delineated above are hereby identified by this Board for
incorporation in Buncombe County’s new financing plan; and
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3. That this Board supports the Commissioners’ proposal to
fund needed major school construction projects from a new
bond referendum and from [$.025] in ad valorem revenue
being designated only for school construction by being ap-
propriated to the School Capital Fund.

On 18 December 1986, defendant Board of Education adopted
a revised major capital construction needs and bond referendum
resolution. The preamble stated construction priorities had been
re-evaluated based on occurrences of the previous six months. De-
fendant Board of Education resolved

2. That the eight (8) proposed projects totalling $26,500,000
delineated in the attachment are hereby identified by this
Board for incorporation in a new bond referendum; and

3. That this Board hereby declares its support for a new 1987
bond referendum for public school construction and lends
its support to the Buncombe County Commissioners in their
efforts to provide adequate public school facilities.

On 25 March 1987 defendant Board of Education adopted a
resolution revising the 18 December resolution. The preamble stated
defendant Board of Commissioners had called for a bond referen-
dum to be held 22 September 1987 and defendant Board of Educa-
tion had continued ‘“the process of re-evaluating the immediate
Buncombe County school construction needs in order to address
as many . .. needs within the same total dollars resulting in the
[11 March 1987 list].” The preamble continued

WHEREAS, it is the opinion of this Board that this revised
March 11, 1987, listing of ten (10) school projects should be
the priority projects proposed by this'Board and identified
as 1987 bond referendum projects and that the attached March
18, 1987, revised Estimate Project Timetable should be used
by the administration in developing cash flow projections, even
though project schedules can be altered depending on total
county directions for issuing bonds.

This time defendant Board of Education resolved

1. That the attached March 11, 1987, Recommended Priorities
and Budget for School Bond Projects is hereby adopted
by this Board as those ten (10) school projects for incorpora-
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tion in the 1987 bond referendum, in place of those identified
on December 18, 1986; and

2. That the Buncombe County Commissioners are respectfully
requested to accept this revised project listing which is
within the same $26,500,000 total; and

3. That the Superintendent’s Office is hereby instructed to
utilize the March 18, 1987, revised Estimated Project
Timetable for developing cash flow projections.

Again on 29 June 1987 defendant Board of Education adopted
a resolution requesting defendant Board of Commissioners to pro-
vide additional school facilities. The preamble referred to the June
and December 1986 and the March 1987 resolutions. This time
defendant Board resolved

Section 1. The Buncombe County Board of Education has
determined and found as a fact that adequate school facilities
are not now available . . . to comply with the requirements
of Section 2 of Article IX of the Constitution of North Carolina
for the maintenance of schools nine months in every year and
that it is necessary . . . to provide additional school facilities
. . . by erecting additional school buildings and other school
plant facilities, remodeling, enlarging and reconstructing existing
school buildings and other school plant facilities, and acquiring
any necessary land and equipment therefor, the estimated cost
of which is $26,250,000.

By Resolution No. 18788, adopted 30 June 1987, defendant
Board of Commissioners made findings relating to a $54 million
proposed bond issue and authorizing the submission of an applica-
tion therefor with the Local Government Commission. The resolu-
tion reads in pertinent part:

WHEREAS, by resolution dated June 29, 1987, the Buncombe
County Board of Education cited their determina-
tion of, and found as a fact, that adequate school
facilities are not now available . . . to comply with
the requirement of Section 2 of Article IX of the
Constitution of North Carolina for the maintenance
of schools nine months in every year and that it
is necessary ... to provide additional school facilities
by erecting additional school buildings and other
school plant facilities; remodeling, enlarging, and
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reconstructing existing school buildings and other
school plant facilities; and acquiring any necessary
land and equipment therefor, the estimated cost
of which is $26,500,000;

NOW, THEREFORE, BE IT RESOLVED . . . :

3. That the bond application be submitted to the
Local Government Commission addressing
the bond issue as previously described and for
the purposes outlined in this resolution.

On 7 July 1987 defendant Board of Commissioners ordered
that Buncombe County was authorized to contract a debt not ex-
ceeding $32 million to provide funds “for erecting additional school
buildings and other school plant facilities . . . and acquiring any
necessary land and equipment therefor, in order to provide addi-
tional school facilities in said County.” Defendant Board of Educa-
tion’s requested share of the bond sale proceeds was $26,250,000.00;
a request was also made by the Asheville City Board of Eduecation.
As noted above, Buncombe County voters passed the bond referen-
dum on 22 September 1987.

Minutes of the 20 October 1987 meeting of defendant Board
of Education show consideration was given to an Education Center:

6. Education Center. The Education Center item on the Con-
sent Agenda was pulled to the regular agenda. Bill McElrath
addressed the Board pertaining to the need and plans for
an Education Center. Mr. Warren moved that the Board
approve the establishment of a Buncombe County Schools
Education Center with funding sources totalling $122,800
for 1987-88 to be provided as outlined by Mr. McElrath
and authorize the Superintendent to implement same. Mrs.
Brazil seconded and the motion carried. (Report filed).

Defendant Board of Education’s long-range plan dated 21 December
1987 showed the Education Center as project 25, with an estimated
cost of $5 million.

The record shows that by the time of its 2 November 1988
meeting, defendant Board of Education had taken preliminary steps
to purchase property known as the Square D facility:
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3. PROPERTIES.

a. Square D Facility. The Board discussed this property
with the attorney. Mrs. Brazil moved that the Board
authorize the Viece-Chairman and the Secretary to ex-
ecute and send the Option to Purchase and Memorandum
of Option subject to the approval of the Board of Commis-
sioners . . . and to further authorize such revisions to
the Option and Memorandum of Option (other than the
property to be purchased and the purchase price) as may
be negotiated by the Superintendent and School Attorney.
Mr. Harrower seconded and the motion carried. Mrs.
Brazil was not present at the time the vote was taken.

At its 9 March 1989 meeting, defendant Board of Education
adopted a resolution calling for acquisition of the Square D facility
“to be used as an Advanced Education Center and to house the
Administrative Offices, Maintenance Department and [Clentral
[Wlarehouse.” At its 20 March 1989 meeting, defendant Board of
Education adopted the following resolution:

RESOLUTION OF REQUEST FOR APPRO