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1. Appointed and sworn in 24 August 1993 to replace Napoleon B. Barefoot, Sr.
who retired 31 July 1993.

2. Appointed and sworn in 1 September 1993 to replace Robert W. Kirby who
retired 31 July 1993.

viii



DISTRICT COURT DIVISION

DISTRICT JUDGES ADDRESS

1 GrRAFTON G. BEAMAN (Chief) Elizabeth City
JanNicE McKENZIE COLE Hertford
C. CHRISTOPHER BEAN Edenton

2 JameEs W. HarbpisoN (Chief) Williamston
SAMUEL G. GRIMES Washington
MicuaAeL A. PauL Washington

3A E. Burt Aycock, JR. (Chief) Greenville
JAMES E. MARTIN Greenville
DaviD A. LEECH Greenville

3B James E. Racgan III (Chief) New Bern
WiLLIE LeEe Lumpkin III Morehead City
GEORGE L. WAINWRIGHT, JR. Morehead City
JERRY F. WADDELL New Bern

4 STEPHEN M. WiLLiaMSON (Chief) Kenansville
WiLniam M. CAMERON, JR. Jacksonville
WAYNE G. KIMBLE, JR. Jacksonville
LEONARD W. THAGARD Clinton
PauL A. HARDISON Jacksonville
RUSSELL J. LANIER, JR. Greenville

5 JACQUELINE MORRIS-GOODSON (Chief) Wilmington
ELToN G. TUCKER Wilmington
JoHN W. SMmiTH Wilmington
J. H. CorPENING II Wilmington
SHELLY S. HoLrt Wilmington

6A HaroLD PauL McCoy, Jr. (Chief)  Scotland Neck
DwicHT L. CRANFORD Roanoke Rapids

6B ALFRED W. KwasSikpUl (Chief) Seaboard
THoMAS R. J. NEWBERN Aulander

7 GEORGE M. BrITT (Chief) Tarboro
ALBERT S. THOMAS, JR. Wilson
SaraH F. PATTERSON Rocky Mount
JOSEPH JOHN HARPER, JR. Tarboro
M. ALEXANDER BicGs, JR. Rocky Mount
JouN L. WHITLEY Wilson

8 J. Patrick ExuM (Chief) Kinston
ArNOLD Q. JONES Goldsboro
KeNNETH R. ELLIS Goldsboro
Ropney R. Goopman Kinston
JOSEPH E. SETZER, JR. Goldsboro

9 CLAupE W. ALLEN, JR. (Chief) Oxford
CHARLES W. WILKINSON, JR. Oxford
J. LARRY SENTER Franklinton
H. WeELDON LLOYD, JR. Henderson
PATTIE S. HARRISON Roxboro

ix



DISTRICT

10

11

12

13

14

15A

158

16A

16B

17A

JUDGES

RUSSELL SHERRILL III (Chief)!
STAFFORD G. BULLOCK
Louis W. PAYNE, JR.
WiLLIAM A. CREECH
JoyCE A. HAMILTON
FRED M. MORELOCK
JERRY W. LEONARD
DoNaLD W. OVERBY
JameEs R. FuLLwoop
ANNE B. SALISBURY
WiLLiaM C. LAWTON

WiLLiaM A. CHRISTIAN (Chief)
EpwarD H. McCORMICK
SAMUEL S. STEPHENSON
TysoN YATES DOBSON, JR.
ALBERT A. CORBETT, JR.
FRANKLIN F. LANIER

SoL G. CHERrrY (Chief)

A. ELIZABETH KEEVER
PaTRICIA A. TIMMONS-GOODSON
JOoHN S. HAIR, JR.

JaMes F. Ammons, Jr.
ANDREW R. DEMPSTER

JERRY A. JoLLY (Chief)
DaviD G. WaALL

NAPOLEON B. BAREFoOT, JR.
OLA LEwis

KENNETH C. Titus (Chief)
Davib Q. LABARRE

RicHARD G. CHANEY

CAROLYN D. JOHNSON
WiLLIAM Y. MANSON

JamMEs KENT WASHBURN (Chief}
SPENCER B. ENNIS

ERNEST J. HARVIEL

PATRICIA S. Love (Chief)
STANLEY PEELE

Lowry M. BETTS

WARREN L. PATE (Chief)
WiLLiaM C. McILWAIN
CHARLES G. McCLEAN (Chief)
HERBERT L. RICHARDSON
GARY L. LOCKLEAR

RoBeErT F. FLoyD, JR.

J. STANLEY CARMICAL
ROBERT R. BLACKWELL (Chief)
PuiLip W. ALLEN

JANEICE B. WILLIAMS

ADDRESS

Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh

Sanford
Lillington
Angier
Smithfield
Smithfield
Buies Creek

Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville

Tabor City
Elizabethtown
Bolivia
Bolivia
Durham
Durham
Durham
Durham
Durham
Graham
Graham
Graham
Hillsborough
Hillsborough
Pittsboro
Raeford
Wagram
Lumberton
Lumberton
Lumberton
Fairmont
Lumberton
Wentworth
Wentworth
Wentworth



DISTRICT

17B

18

19A

19B

19C

20

21

22

23

24

25

JUDGES

JERRY CASH MARTIN (Chief)
CLARENCE W. CARTER

Otis M. OLIVER

J. BRUCE MORTON (Chief)
WiLLIAM L. Daisy

SHERRY FOWLER ALLOWAY
LAWRENCE MCSWAIN
WILLIAM A. VADEN
Tuomas G. FOSTER, JR.
JosePH E. TURNER

DonaLD L. BOONE
BENJAMIN D. HAINES
CHARLES L. WHITE

ApaM C. GRANT, Jr. (Chief)
CLARENCE E. HORTON, JR.
WiLLiAM M. NEgELY (Chief)
VANCE B. LonG

MICHAEL A. SABISTON
FrRANK M. MoNTGOMERY (Chief)
ANNA M. WAGONER
DonaLD R. HurrFMaN (Chief)
KENNETH W. HONEYCUTT
RoONALD WAYNE BURRIS
MiICHAEL EARLE BEALE
TANYA T. WALLACE

SusaN C. TAYLOR

JaMES A. HARRILL, JR. (Chief)
RoBERT KAsON KEIGER
RoLanDd H. HAYES

WiLLiaM B. REINGOLD
LorerTa C. BIGGS
MARGARET L. SHARPE
CHESTER C. Davis

ROBERT W. JOHNSON (Chief)
SAMUEL CATHEY

GEORGE FULLER

KIMBERLY S. TAYLOR
JAMES M. HONEYCUTT
JEssie A. CONLEY

SAMUEL L. OSBORNE (Chief)
EDGAR B. GREGORY
MicHAEL E. HELMS

RoBERT H. LACEY (Chief)
ALEXANDER LYERLY
CLAUDE D. SmiTH, JR.

L. OLIVER NOBLE, JR. (Chief}
TiMoTHY S. KINCAID
RonaLD E. BOGLE
JoNaTHAN L. JONES

NaNncy L. EINSTEIN

xi

ADDRESS

Dobson
Dobson
Dobson
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Concord
Kannapolis
Asheboro
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Wadesboro
Monroe
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Albemarle
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
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Winston-Salem
Winston-Salem
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Statesville
Lexington
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Lexington
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1. Appointed and sworn in as Chief Judge 16 August 1993.
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CASES
ARGUED AND DETERMINED IN THE

COURT OF APPEALS

OF

NORTH CAROLINA
AT

RALEIGH

STATE OF NORTH CAROLINA v. THOMAS ELLIS POWELL

No. 91218C969
(Filed 16 February 1993)

1. Animals, Livestock, or Poultry § 18 (NCI4th)— dog control
ordinance —safety ordinance —violation as inveluntary
manslaughter

A Winston-Salem ordinance requiring that dogs left unat-
tended outdoors be restrained and restricted to the owner’s
property by a tether, rope, chain, fence, or other device was
a safety ordinance which could serve as the basis for a convic-
tion of involuntary manslaughter. A thorough reading of the
ordinance dictates the conclusion that it was designed to pro-
tect both the persons of Winston-Salem and their property
and thus is a safety ordinance.

Am Jur 2d, Animals § 116.

Construction and application of ordinances relating to
unrestrained dogs, cats, or other domesticated animals. 1
ALR4th 994.

2. Animals, Livestock, or Poultry § 18 (NCI4th)— dog control
ordinance —intentional, willful, wanton violation

There was ample evidence in an involuntary manslaughter
prosecution that defendant had intentionally, willfully, and

1



IN THE COURT OF APPEALS

STATE v. POWELL
[109 N.C. App. 1 (1993)]

wantonly violated a dog control ordinance where the ordinance
required that dogs left unattended outdoors be restrained and
restricted to the owner’s property by a tether, rope, chain,
fence, or other device; defendant’s two dogs had been picked
up by animal control officers on at least three occasions prior
to the fatal attack; defendant admitted that the dogs had been
out twice on the day of the victim’s death; on one prior occasion
the dogs escaped by digging out from underneath the fence
and defendant simply covered the hole with a cooler; defend-
ant’s next door neighbor testified that the dogs were allowed
to run loose on a regular basis and that defendant would often
just open the door and let the dogs out; and defendant’s ex-
girlfriend testified that defendant let the dogs run free both
day and night.

Am Jur 2d, Animals § 116.

Construction and application of ordinances relating to
unrestrained dogs, cats, or other domesticated animals. 1
ALR4th 994.

. Homicide § 67 (NCI4th) — violation of dog control ordinance —
dogs running loose—involuntary manslaughter

The trial court properly submitted the charge of involun-
tary manslaughter to the jury where the State presented
evidence that defendant’s dogs attacked and killed the victim
while running loose in violation of a safety ordinance; the
dogs were trained by defendant to be aggressive and to scare
people; defendant had witnessed the dogs growl at people
and bolt toward a young child; and defendant had been warned
by a neighbor that the dogs were a liability. A reasonable
juror could accept this evidence as supporting a conclusion
“that defendant’s dogs caused the victim’s death and that de-
fendant should have foreseen that his dogs, if left to run at
large in violation of the city ordinance, could cause serious
injury to someone. Because the State in this eriminal prosecu-
tion presented evidence that defendant intentionally violated
an ordinance requiring all unattended dogs to be confined or
restrained on the owner’s property, the State is not required
to prove that defendant’s dogs had vicious propensities of which
defendant had knowledge.

Am Jur 2d, Animals § 116.
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Construction and application of ordinances relating to
unrestrained dogs, cats, or other domesticated animals. 1
ALR4th 994.

Judge WYNN dissenting.

Appeal by defendant from judgment entered 21 September
1990 in Forsyth County Superior Court by Judge Melzer A. Morgan,
Jr. Heard in the Court of Appeals 13 November 1992.

Attorney General Lacy H. Thornburg, by Assistant Attorney
General Debra C. Graves, for the State.

Appellate Defender Malcolm Ray Hunter, by Assistant Ap-
pellate Defender Teresa A. McHugh, for defendant-appellant.

GREENE, Judge.

Defendant appeals from a judgment entered 21 September
1990, which judgment is based on a jury verdict convicting defend-
ant of involuntary manslaughter, N.C.G.S. § 14-18 (1986), a Class
H felony with a maximum term of ten years and a presumptive
term of three years.

The evidence presented by the State established that at ap-
proximately nine o’clock on the evening of 20 October 1989, twenty-
year-old Hoke Prevette (Prevette), an avid jogger, left his home
at 805 Salisbury Road in Winston-Salem, North Carolina, to run.
At approximately eleven o’clock on the same evening, James Fainter
and his wife returned to their home at 701 Cascade Avenue and
discovered Prevette’s body in their front yard. An autopsy revealed
that Prevette, who was five feet, one and a half inches tall and
weighed ninety-four pounds, died as a result of wounds caused
by multiple dog bites. At the time of the attack on Prevette, a
Winston-Salem ordinance provided:

(a) No dog shall be left unattended outdoors unless it is re-
strained and restricted to the owner’s property by a tether,
rope, chain, fence or other device. Fencing, as required herein,
shall be adequate in height, construction and placement to
keep resident dogs on the lot, and keep other dogs and children
from accessing the lot. One (1) or more secured gates to the
lot shall be provided.

Winston-Salem Code § 3-18 (1989).



4 IN THE COURT OF APPEALS

STATE v. POWELL
[109 N.C. App. 1 (1993)]

David Moore (Moore), who lives two houses away from the
Fainter residence on Cascade Avenue, testified that at approx-
imately nine-thirty on the evening of 20 October 1989, he saw
in his yard two rottweilers owned by defendant. Moore stated
that the dogs, Bruno and Woody, approached him and his girifriend
and that one of them growled. Moore stamped his foot and the
dogs ran down the street in the direction of the Fainter residence.

Winston-Salem police officer Jason Swaim went to defendant’s
house after the discovery of Prevette’s body to investigate a report
that defendant’s dogs had been out that evening. When Officer
Swaim told defendant that he wanted to discuss the dogs, defendant
responded, “Oh my God, what have they done now?” Defendant
admitted that his dogs had been out twice that day and that he
had picked them up at approximately nine o'clock p.m. at the in-
tersection of Cascade and Dinmont Streets, a location approximate-
ly forty feet from where Prevette’s body was discovered. Defendant
called his dogs, and they jumped in the back seat.

Officer Sandra Shouse conducted a consent search of defend-
ant’s home early on 21 October 1989, collecting a dog food bowl,
a portion of the seat of defendant’s car, and a portion of the wall
from inside defendant’s home. Officer Shouse had been dispatched
on several occasions prior to 20 October 1989 to search for defend-
ant’s dogs. In July, 1989, defendant showed Officer Shouse where
the dogs had dug out. Upon returning the dogs to the yard, defend-
ant covered the escape hole with a cooler.

Robert Neill of the State Bureau of Investigation Crime
Laboratory testified that six hairs removed from Prevette's clothing
were canine; however, he could not match the hairs to a particular
dog. An SBI forensic serologist found human blood on Woody’s
collar, on a sample of Woody’s hair, on the dog dish, on a portion
of the wall from defendant’s home, and on defendant’s car seat.
According to the serologist, the blood could not be typed because
of the presence of an inhibiting substance, possibly soap. A forensic
odontologist testified that dental impressions taken from Bruno
and Woody were compatible with some of the lacerations in the
wounds pictured in scale photographs of Prevette.

Several witnesses testified to seeing Bruno and Woody running
loose in the neighborhood prior to 20 October 1989. Jerry Parks
(Parks), defendant’s next-door neighbor, testified that the dogs were
loose regularly, and that if the dogs were out in defendant’s yard
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and someone walked by, the dogs would “challenge” the person.
Parks told defendant that his dogs were a liability, and warned
defendant of the dogs’ propensity for digging out.

Thomas Dooley (Dooley), another of defendant’s neighbors,
testified that he saw Bruno and Woody out frequently during the
summer of 1989. On one occasion, Dooley was outside in his yard
with his three-year-old granddaughter when defendant came out-
side with his dogs. The dogs bolted from defendant and ran toward
Dooley’s granddaughter. Dooley got between the dogs and the child,
but had some difficulty keeping the dogs away from her. Dooley
telephoned police on two occasions to report that the dogs were out.

Forsyth County animal control officers picked up defendant's
rottweilers on at least three occasions prior to 20 October 1989.
In July and August, 1989, defendant left the dogs in the animal
shelter for two and four days, respectively, before retrieving them.

Shelby Walker (Walker) testified that she was living with de-
fendant when he purchased the puppies in the summer of 1988,
and that she took care of the dogs for four or five months until
she broke up with defendant and moved out. Walker testified that
during this time, defendant regularly let the dogs run free, both
day and night, and abused the dogs by hitting them and kicking
them. According to Walker, defendant would push the dogs at
people and encourage them to growl. Defendant consulted with
an attack school because he wanted the dogs to be aggressive.

Animal psychologist Donna Brown (Brown), who specializes
in applied animal behavior, testified regarding an evaluation for
aggressive propensities that she performed on Bruno and Woody
on 8 November 1989. The tests, which included a “dominant stare
test,” a “kitten test,” a “startle test,” and a “jogger test,” were
videotaped and shown to the jury. When conducting the jogger
test, Brown moved a stuffed model through the dogs’ field of vision.
When the model was still, the dogs did not show predation; however,
when the model moved, Bruno lunged at it, tore it, and shook
it. Woody also attacked the moving model, but used more holding,
clawing, and dragging than tearing. Brown opined based on the
tests that the dogs exhibited predatory tendencies, that they treated
a stare as a threat and began to growl, and that both dogs were
more aggressive when together than when each dog was alone.
According to Brown, the dogs were easily intimidated by a threat-
ening gesture or tone of voice, which indicated that the dogs had
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probably been abused. Brown concluded that an attack on a person
by Bruno and Woody would be consistent with her observations
of their behavior.

Defendant presented several witnesses who testified that Bruno
and Woody were friendly and playful and responded to defendant’s
commands to get down or sit. One witness’s nine-month-old daughter
played with the dogs and grabbed their tails, yet the dogs never
growled or acted negatively toward the child. Several witnesses
testified that they never saw defendant let the dogs outside of
the fenced yard unattended, and that they never saw defendant
abuse the dogs.

Animal behavioralist Peter Borthelt (Borthelt) testified that,
although he had not evaluated defendant’s dogs, the behavior
displayed by the dogs in Brown's videotape was ambiguous. He
also testified that the preferred method for evaluating animal
behavior is to obtain background information regarding prior
behavior of the dog, which allows the behavioralist to determine
the appropriate tests to perform. Borthelt testified that dominance
aggression in a pet dog occurs only in a social relationship such
as a family, and that in order to determine whether Bruno or
Woody manifested dominance aggression, one would have to study
their behavior while with defendant. Borthelt also stated that the
components of predatory behavior are the same as the components
of play behavior —chasing, running, and grabbing.

Defendant’s motions to dismiss made at the close of the State's
evidence and at the close of all the evidence were denied. The
jury found defendant *guilty of involuntary manslaughter on the
basis of culpable negligence by leaving dogs unattended when not
restrained and restricted to the owner’s property by a fence ade-
quate to keep the resident dogs on the lot.” The trial court, after
finding the existence of aggravating factors, sentenced defendant
to a term of five years. Defendant appeals.

The issues presented are (I} whether Winston-Salem Code
§ 3-18 is an ordinance designed for the protection of human life
or limb; if so, (II} whether the State presented substantial evidence
that defendant intentionally, willfully, or wantonly violated the or-
dinance; and, if so, (III) whether the State presented substantial
evidence that defendant’s violation of the ordinance was the prox-
imate cause of Prevette's death and, in this regard, whether the



IN THE COURT OF APPEALS 7

STATE v. POWELL
[109 N.C. App. 1 (1993)]

State is required to show that defendant’s dogs had vicious propen-
sities of which defendant was aware. Substantial evidence is “such
relevant evidence as a reasonable mind might accept as adequate
to support a conclusion.” State v. Smith, 300 N.C. 71, 78, 265 5.E.2d
164, 169 (1980).

1

[1] Defendant argues that Section 3-18 is not an ordinance de-
signed for the protection of human life or limb and that, therefore,
the violation of the ordinance is not an unlawful act that can serve
as a basis for conviction of involuntary manslaughter. We disagree.

The intentional, willful, or wanton violation of any “safety”
statute or ordinance, which proximately results in death, can sup-
port a conviction of involuntary manslaughter. State v. Cope, 204
N.C. 28, 31, 167 S.E. 456, 458 (1933); State v. Wilkerson, 295 N.C.
559, 582, 247 S.E.2d 905, 916-17 (1978). Safety statutes or ordinances
are those which are designed for the protection of life or limb
and “impose a duty on a person for the protection of others.”
Hart v. Ivey, 332 N.C. 299, 303, 420 S.E.2d 174, 177 (1992).

A thorough reading of the ordinance at issue in the instant
case dictates our conclusion that it was designed to protect both
the persons of Winston-Salem and their property, and thus is a
safety ordinance. The ordinance specifically requires that the fenc-
ing used to confine dogs must also be adequate to keep “children
from accessing the lot” where resident dogs are kept. We can
conceive of no purpose, other than the protection of children from
physical harm, for such a requirement, and we therefore reject
defendant’s contention that the ordinance is merely “a nuisance law.”

II

[2] Having determined that Section 3-18 is a safety ordinance,
we also conclude that there is ample evidence, when considered
in the light most favorable to the State, that defendant intentional-
ly, willfully, and wantonly violated the ordinance. Bruno and Woody
had been picked up by animal control officers on at least three
occasions prior to the fatal attack. The dogs had been taken by
animal control officers to the animal shelter as recently as August,
1989, two months prior to the death of Prevette. Defendant admit-
ted that his dogs had been out twice on the day of Prevette's
death. On one occasion in July, 1989, after the dogs escaped by
digging out from underneath the fence, defendant simply covered
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the escape hole with a cooler after returning the dogs to the fence.
Defendant’s next-door neighbor testified that the dogs were allowed
to run loose “on a regular basis,” day and night, and that defendant
would often “just open the door and let the dogs out.” Defendant’s
ex-girlfriend testified that defendant let the dogs run free both
day and night. Based on the foregoing, we conclude that the State
presented substantial evidence of defendant’s intentional, willful,
and wanton violation of the ordinance.

III

[3] Defendant argues that, assuming he did violate Section 3-18,
the State failed to show that such violation was the proximate
cause of Prevette’s death. Specifically, defendant contends that,
in civil actions for injuries caused by dogs, absent a showing that
the dog owner had actual or constructive knowledge of the vicious
or dangerous propensities of his dog, there exists no owner liability
for damages caused by the dog. It follows, according to defendant,
that proof that the owner had knowledge or should have known
of his animal’s vicious propensities is a prerequisite to the imposi-
tion upon the owner of criminal liability for injuries caused by
his dog. We disagree.

In the civil context, an owner of a domestic animal has the
legal duty “ ‘to apportion the care with which he uses [the animal]
to the danger to be apprehended from a failure to keep it constantly
under control.” ” Lloyd v. Bowen, 170 N.C. 216, 221, 86 S.E. 797,
799 (1915) (citation omitted). It is a breach of that legal duty, or
negligence, to keep a domestic animal knowing that it has vicious
propensities. Id. Proof that the owner had knowledge of his animal’s
vicious propensities is not, however, “always essential to a recovery”
for damages caused by a domestic animal. Id. Negligence in the
keeping of a domestic animal can be shown otherwise, for example,
by an owner’s violation of a safety ordinance requiring the fencing
or leashing of domestic animals. Id.; see also 3 Fowler V. Harper
et al., The Law of Torts § 14.11, at 274-75 (2d ed. 1986) (although
animal not known to be vicious, there may still be liability to
persons or goods if owner is negligent in his custody of it); Lutz
Indus., Inc. v. Dixie Home Stores, 242 N.C. 332, 341, 88 S.E.2d
333, 339 (1955) (violation of statute designed for the protection
of others is negligence per se). However, even if the owner of
a domestic animal is in some manner negligent in the keeping
of the animal, the owner may not be held civilly responsible for
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any damage to persons or property caused by the animal unless
“‘in the exercise of reasonable care, the [owner] might have fore-
seen that some injury would result from his act or omission, or
that consequences of a generally injurious nature might have been
expected."” Johnson v. Lamb, 273 N.C. 701, 710, 161 S.E.2d 131,
139 (1968) (citations omitted); Lloyd, 170 N.C. at 221, 86 S.E. at
799. It is not necessary that the defendant should have foreseen
the precise injury which occurs. Johnson, 273 N.C. at 710, 161
S.E.2d at 139. Although we agree with defendant that the requisite
foreseeability can be established by showing that the owner had
knowledge that his dog had vicious propensities, this is not the
only evidence that will support a conclusion that the injury was
foreseeable.

Accordingly, because in this criminal prosecution for involun-
tary manslaughter the State presented evidence that defendant
intentionally violated an ordinance requiring all unattended dogs
to be confined or restrained on the owner's property, the State
is not required to prove that defendant’s dogs had vicious propen-
sities of which defendant had knowledge. Rather, the State is re-
quired, in order to meet its burden on the issue of proximate
cause, to present substantial evidence that the dogs in fact caused
Prevette’s death and that “in the exercise of reasonable care, [de-
fendant] might have foreseen that some injury would result” from
his failure to abide by the ordinance. Joknson, 273 N.C. at 710,
161 S.E.2d at 139; Kanoy v. Hinshaw, 273 N.C. 418, 426, 160 S.E.2d
296, 302 (1968). The State presented evidence, including physical
evidence, that defendant’s dogs, running loose on the evening of
20 October 1989, attacked and killed Prevette. The evidence also
established that Bruno and Woody, rottweilers weighing one hun-
dred pounds and eighty pounds, respectively, were trained by de-
fendant to be aggressive and to scare people. Defendant himself
had witnessed the dogs growl at people and bolt toward a young
child, and had been warned by a neighbor that the dogs were
a liability. A reasonable juror could accept this evidence as support-
ing a coneclusion that defendant’s dogs caused Prevette's death
and that defendant should have foreseen that his dogs, if left to
run at large in violation of the city ordinance, could cause serious
injury to someone. Therefore, there was substantial evidence that
defendant’s violation of the Winston-Salem ordinance was the prox-
imate cause of Prevette's death.
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Because the State presented substantial evidence that defend-
ant intentionally violated a safety ordinance, and that such violation
was the proximate cause of Prevette’s death, the trial court proper-
ly submitted the charge of involuntary manslaughter to the jury.
We have reviewed defendant’s remaining assignments of error and
have determined that either they are without merit, or they delineate
errors which, in light of the overwhelming evidence of defendant’s
guilt, do not rise to the level of prejudicial error and therefore
do not entitle defendant to a new trial.

No error.
Chief Judge ARNOLD concurs.
Judge WYNN dissents with separate opinion.

Judge WYNN dissenting.

For reasons other than those proffered by the majority, I
believe the evidence was sufficient to be submitted to the jury,
but, because I believe the trial judge failed to properly instruct
the jury, I would grant the defendant a new trial.

The issues presented by this case are as follows: I. Whether
the State presented sufficient evidence to require submission of
the charge of involuntary manslaughter based on culpable negligence
to the jury; and II. If so, whether the trial judge correctly in-
structed the jury on involuntary manslaughter based on culpable
negligence.

I

Involuntary manslaughter is a creature of common law defined
as the unintentional killing of another human being without malice
which killing proximately results from either 1) an unlawful act
not amounting to a felony or not naturally dangerous to human
life, or 2) a culpably negligent act or omission. State v. McGill,
314 N.C. 633, 637, 336 S.E.2d 90, 92 (1985); State v. Everhart,
291 N.C. 700, 702, 231 S.E.2d 604, 606 (1977). Typically, involuntary
manslaughter convictions arising from the violation of a statute
have been reviewed by our courts by first determining whether
the statute at issue is a “safety” statute and, if so, examining
the charge under the theory of culpable negligence. See McGill,
314 N.C. at 637, 336 S.E.2d at 92 (where the violation of a safety
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statute or ordinance designed for the protection of life or limb
is at issue, our courts examine a charge of involuntary manslaughter
under a theory of culpable negligence). The violation of a safety
statute constitutes negligence per se. See Sellers v. CSX Transp.,
Inc., 102 N.C. App. 563, 566, 402 S.E.2d 872, 873 (1991). Such a
violation can be elevated to culpable negligence in the criminal
context where the violation is intentional, wilful, or wanton, evine-
ing a reckless disregard of human life. See State v. Cope, 204
N.C. 28, 30, 167 S.E. 456, 458 (1933) (although criminal and culpable
negligence are distinct concepts and should be recognized as such
by the courts, culpable negligence has long been defined as
“something more than actionable negligence in the law of torts”);
Everhart, 291 N.C. at 702, 231 S.E.2d at 600 (same).

I disagree with the majority’s characterization of the ordinance
at issue here as a safety ordinance. Safety statutes and ordinances
are those which “impose[] a duty on a person for the protection
of others.” Hart v. Ivey, 332 N.C. 299, 303, 420 S.E.2d 174, 177
(1992). The purpose of the subject Winston-Salem Code is to protect
people from the minor annoyances posed from having someone
else’s pets roaming through your yard. There is no indication that
the drafters of this ordinance contemplated that it would protect
the lives and limbs of the citizens of Winston-Salem. The majority
indicates that the protection of children from physical harm is
a purpose of the statute that puts it in the realm of classification
as a safety statute. However, this very type of limited protective
classification was rejected in Hart wherein the Supreme Court
found N.C.G.S. § 18B-302, a statute which prohibits the sale of
aleohol to anyone under the age of twenty-one, to be a non-safety
statute because it was not designed to protect the public. The
Court held, “[i}f it was to protect the public, it should not be limited
to persons under twenty-one years of age.” Id. at 303-04, 420 S.E.2d
at 177. Moreover, to hold that a violation of the subject leash
law is negligence per se would require a trial judge to charge
that even a minor violation by a domestic animal owner, even
if it involves the meekest of domestic animals, is negligence per
se. As in Hart, 1 do not believe the city council intended this
result. I would therefore decline to classify this statute as a safety
statute.

Having concluded that the subject statute is not a safety statute,
it should be noted next that our appellate courts have not previous-
ly addressed the issue of how an involuntary manslaughter charge
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arising from a non-safety statute should be analyzed. Nonetheless,
it is clear that in the absence of a safety statute or ordinance,
the analysis undertaken to prove involuntary manslaughter necessari-
ly changes. Indeed, where there is a safety statute, the violation
of the statute itself constitutes negligence per se and therefore
no analysis of a common law duty and breach thereof must be
undertaken. However, where there is a violation of a non-safety
statute, no negligence is established by the mere violation of the
statute, and the negligence, if any, must be established by proving
common law negligence.

To meet its burden of establishing ordinary negligence, the
State need not rely on elements that constitute a violation of
the statute or ordinance. This point is clearly illustrated in
Hart where the Supreme Court, after first finding that the statute
in that case was not a safety statute, went on to find negligence
under common law principles, without regard to the existence of
the statute. Id. at 304-05, 420 S.E.2d at 177. “Actionable negligence
is the failure to exercise that degree of care which a reasonable
and prudent person would exercise under similar conditions.”
Id. at 305, 420 S.E.2d at 177-78. The Hart Court concluded that
the jury could find that the defendants had done something a
reasonable person would not do and were, therefore, negligent.
Id. at 305, 420 S.E.2d at 178. The duty to others in such an instance
is determined by the general common law principle that * ‘[t]he
law imposes upon every person who enters upon an active course
of conduct the positive duty to exercise ordinary care to protect
others from harm, and calls a violation of that duty negligence.””
Id. (quoting Council v. Dickerson’s, Inc., 233 N.C. 472, 64 S.E.2d
551 (1951)).

It follows that, because no safety statute governing the present
situation exists, the analysis here should follow from accepted prin-
ciples of common law. In general, the prosecution of the charge
of involuntary manslaughter based upon culpable negligence where
there is no safety statute requires proof of the following elements
beyond a reasonable doubt: (1) that the defendant had committed
or omitted acts which constituted ordinary negligence which were
the proximate cause of the death of the victim; and (2) that the
defendant's ordinary negligence was elevated to culpable negligence
because his activity was wilful or wanton, evineing a reckless
disregard for human life.
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It is well established that the elements of ordinary negligence
are: “(1) defendant owed a duty to plaintiff, (2) defendant failed
to exercise proper care in the performance of that duty, and (3)
the breach of that duty was the proximate cause of plaintiff’s injury,
which a person of ordinary prudence should have foreseen as prob-
able under the conditions as they existed.” Westbrook ». Cobb,
105 N.C. App. 64, 67, 411 S.E.2d 651, 653 (1992). However, this
typical ordinary negligence test has not traditionally been applied
in cases seeking recovery for the injuries inflicted by a domestie
animal. Rather, in such cases, the plaintiff must show “[t[hat the
animal was dangerous, vicious, mischievous or ferocious, or one
termed in law as possessing a vicious propensity[,] . . . and that
the owner or keeper knew or should have known of the animal’s
vicious propensity, character, and habits.” Miller v. Snipes, 12 N.C.
App. 342, 343, 183 S.E.2d 270, 271, disc. rev. denied, 279 N.C.
619, 184 S.E.2d 883 (1971). The essence of such an action is not
negligence, but the wrongful keeping of an animal with knowledge
of its viciousness. Id. at 346, 183 S.E.2d at 273. The liability in
such an action, however, centers on the owner’s negligence in failing
to confine or restrain his animals. Id. This more specific analysis
for cases dealing with vicious domestic animals, however, can be
stated in terms of an ordinary negligence analysis. These cases
support the conclusion that there exists a common law duty to
restrain domestic animals which are known or should be known
to possess vicious propensities. Failure to restrain such animals
constitutes a breach of that duty if a reasonable person in the
position of the owner would not have believed the measures taken
by the owner to be adequate. In making such a determination
of reasonableness, all relevant circumstances known to the owner,
such as the animals’ past behavior, size, nature and habits, should
be considered. Id. Thus, to prove involuntary manslaughter in cases
involving domestic animals, the State must prove the following
beyond a reasonable doubt: (1) the animals at issue possessed vicious
propensities and the owner knew or should have known of these
vicious propensities; (2) the defendant breached his duty to restrain
the animals; (3) the defendant’s actions were wilful or wanton, evine-
ing a reckless disregard of human life; and (4) the defendant’s
actions were the proximate cause of the victim's death.

In the subject case, the evidence regarding the vicious propen-
sities of the rottweilers, viewed in a light most favorable to the
State, tended to show the following. The dogs were large, extreme-
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ly strong animals of substantial weight, they were trained to be
aggressive and would bark at people who passed by the defendant’s
yard. On one occasion the dogs entered the yard of a neighbor,
frightening the neighbor and his granddaughter, and at another
time jumped on a woman walking down the street, but did not
harm her. The defendant’s ex-girlfriend testified that she lived
with the defendant in 1988, for the first four months that he owned
the then rottweiler puppies. She said that the defendant abused
the dogs by kicking and hitting them and wanted the dogs to
be aggressive. This evidence, in my opinion, was sufficient evidence
for the jury to find beyond a reasonable doubt that the dogs possessed
vicious propensities and that the defendant knew or should have
known of the dogs’ vicious propensities.

The evidence, as aptly set out by the majority opinion, was
likewise sufficient for the jury to find that the defendant breached
his duty to restrain the animals and that such actions were wilful
or wanton, evincing a reckless disregard of human life. Finally,
the evidence was sufficient to allow the jury to find that the defend-
ant’s actions were the proximate cause of the victim's death. In
short, I conclude that the state presented sufficient evidence to
submit this case to the jury.

IL.

The final issue which must be resolved in this appeal is whether
the judge correctly instructed the jury on the charge of involuntary
manslaughter. I conclude that he did not.

The trial court instructed the jury regarding culpable negligence
as follows:

Second, the State must prove beyond a reasonable doubt
that the defendant’s conduct constituted culpable negligence.
The violation of a statute or ordinance governing the care
of dogs constitutes culpable negligence if the violation is wilful,
wanton, or intentional. But where there is an unintentional
or inadvertent violation of such statute or ordinance, such
violation standing alone does not constitute culpable negligence.

The inadvertent or unintentional violation of such statute
or ordinance must be accompanied by recklessness of probable
consequences of a dangerous nature when tested by the rule
of reasonable foresight amounting altogether to a thoughtless
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disregard of consequences or a heedless indifference to the
safety of others.

The defendant requested that the trial court instruct the jury
as follows:

You must look to the past conduct of the pets totally and
completely unrelated to their locations and without any regard
to any rules regarding running at large, and determine whether
or not the past conduct of the pets cared for by the defendant
Powell would give a person of ordinary intelligence notice that
grievous bodily harm or death could occur by virtue of the
pets being in the presence of humans. If you find that such
evidence was submitted in the case, you may consider that
evidence in reference to the question as to whether or not
the defendant Powell should have reasonably been able to
preview that probable consequences of a dangerous nature
could occur by leaving his pets in an enclosed fence by virtue
of their digging propensity.

Violation of the County leash law does not negate the
burden of claimants to show scienter in order to allege and
prove that the defendant knew he was harboring vicious dogs
prior to October 20, 1989.

The trial court is required to give a jury instruction requested
by a party when such an instruction is correct and supported by
the evidence. Robinson v. Seaboard System Railroad, Inc., 87 N.C.
App. 512, 526, 361 S.E.2d 909, 918 (1987), disc. rev. denied, 321
N.C. 474, 364 S.E.2d 924 (1988). These requested instructions need
not be given in the exact form and language in which they are
submitted, however, so long as they are given in substance. Id.

While the instructions requested by the defendant are not
completely accurate, the trial judge should have instructed the
jury regarding the elements of the charge of involuntary
manslaughter in cases involving domestic animals where a non-
safety statute is involved. These elements which have been previously
set forth, encompass the essence of the defendant’s request that
the vicious propensities of the rottweilers were relevant to a deter-
mination of involuntary manslaughter.

Moreover, the instruction given by the trial judge was ap-
parently based on the characterization of the subject leash law
as a safety statute. Since I have concluded that the subject statute
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was a non-safety statute, I believe it was error for the trial
judge to instruct on involuntary manslaughter based on a safety
statute.

For the foregoing reasons, I respectfully dissent and vote that
this case be remanded to the trial court for a new trial.

JAMES J. ANDERSEN, JR., INDIVIDUALLY, AND AS ADMINISTRATOR OF THE
EsTATE oF SAUNDRA L. ANDERSEN, DECEASED, AND THE ESTATE oF JOHN
LAURITS ANDERSEN, Deceasep v. MARILYN COMBS BACCUS,
MURRAY ELTON BACCUS, aAND AN UNKNOWN PERSON

No. 9215C155
(Filed 16 February 1993)

1. Insurance § 1165 (NCI4th)— uninsured motorist coverage —
requirement of physical contact

Plaintiff was not entitled to recover from State Farm
pursuant to the uninsured motorist statute, and the trial court
erred by granting summary judgment for plaintiff on this issue,
where the unidentified motor vehicle which allegedly caused
the accident did not make physical contact, directly or indirect-
ly, with plaintiff’s vehicle. Although dicta in Petteway v. South
Caroling Ins. Co., 33 N.C. App. 776, indicated that the collision
required by the statute was not restricted to particular vehicles,
that statement conflicts with prior traditional interpretations
requiring a collision, direct or indirect, between the insured’s
car and that of the hit-and-run driver. This interpretation is
turther supported by the fact that the legislature has amended
the statute subsequent to the first interpretation requiring
physical contact between the insured and the hit-and-run driver
and has not chosen to indicate that physical contact is not
required. Any shift away from the physical contact require-
ment must derive from legislative action or action by the
Supreme Court. N.C.G.S. § 20-279.21.

Am Jur 2d, Automobile Insurance § 318.

Uninsured motorist indorsement: validity and construc-
tion of requirement that there be “physical contact” with uniden-
tified or hit-and-run vehicle. 25 ALR3d 1299.
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2. Negligence § 6 (NCI4th}— negligent infliction of emotional
distress —automobile accident —spouse arriving after accident
The trial court erred by granting summary judgment for
defendants on a claim for negligent infliction of emotional
distress arising from an automobile accident where plaintiff
was brought to the scene before his pregnant wife was freed
from the wreckage, but did not witness the accident. Although
this panel of the Court of Appeals felt that this claim goes
beyond the holding in Johnson v. Ruark Obstetrics, 327 N.C.
283, nothing distinguishes this case from Sorrells v. M.Y.B.
Hospitality Ventures of Asheville, 108 N.C. App. 668, and
the Court felt it must follow precedent.

Am Jur 2d, Fright, Shock, and Mental Disturbance §§ 4-7.

Modern status of intentional infliction of mental distress
as independent tort; “outrage”. 38 ALR4th 998.

Appeal by defendant insurance company from Orders entered
22 October 1991 and 4 November 1991, and by plaintiff from Order
entered 4 November 1991 by Judge Howard R. Greeson, Jr. in
Pasquotank County Superior Court. Heard in the Court of Appeals
14 January 1993.

D. Keith Teague, P.A., by D. Keith Teague and Joseph H.
Forbes, Jr., and Bailey & Dixon, by Gary S. Parsons and
Rodney B. Davis, for plaintiff.

Baker, Jenkins, Jones & Daly, P.A., by Robert C. Jenkins
and R.B. Daly, Jr., for defendants Marilyn Combs Baccus and
Murray Elton Baccus.

Hornthal, Riley, Ellis & Maland, by L.P. Hornthal, Jr. and
John D. Leidy, for defendant State Farm Insurance.

WYNN, Judge.

The facts of the present case are as follows: just prior to
the subject accident on 5 February 1988, Saundra Andersen stopped
her automobile at a stop sign in the eastern lane of Simpson Ditch
Road where it intersects with U.S. 17, a four-lane highway in Pas-
quotank County. Defendant, Marilyn Baccus, traveled north in the
outside lane of U.S. 17 at approximately 55 miles per hour. As
Mrs. Baccus approached the intersection of Simpson Ditch Road
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and U.S. 17, Mrs. Andersen was on her right. A Ford station
wagon, operated by an unidentified person, crossed the subject
intersection west to east in front of Mrs. Baccus as she approached
the Simpson Ditch Road intersection. Mrs. Baccus swerved to avoid
the station wagon and ran off the road to the right, colliding with
Mrs. Andersen’s vehicle. The Ford station wagon continued through
the intersection down Simpson Ditch Road and neither it nor its
driver has ever been identified. The station wagon never made
contact with either Mrs. Andersen’s or Mrs. Baccus’ vehicle.

Mrs. Andersen’s husband, the plaintiff James Andersen, was
brought to the scene of the accident before Mrs. Andersen was
freed from the wreckage, but did not witness the accident. Once
freed, Mrs. Andersen was taken to Albemarle Hospital, where on
6 February 1988 she gave birth to a stillborn son, John Laurits
Andersen. Mrs. Andersen did not recover from her injuries and
died on 26 March 1988.

Mr. Andersen brought suit for the wrongful death of his wife
and unborn son and for negligent infliction of emotional distress.
The complaint named as defendants Marilyn Combs Baccus; her
husband and the registered owner of the vehicle, Murray Elton
Baccus; and the Andersen’s uninsured motorist carrier, State Farm
Mutual Insurance Company [hereinafter State Farm].

After discovery and prior to trial, State Farm moved for sum-
mary judgment on its Counterclaim seeking a declaratory judgment
that the insurance policy does not provide uninsured motorist
coverage for this collision because there was no contact between
the unknown person’s car and any other car involved in the acei-
dent. State Farm and the Baccuses both moved for summary judg-
ment on the issues of Marilyn Baccus’ negligence and on the issue
of negligent infliction of emotional distress. The trial court denied
State Farm’s motion for summary judgment on its Counterclaim
for a declaratory judgment regarding the uninsured motorist
coverage; entered summary judgment on that issue (holding that
there was uninsured motorist coverage) in favor of Mr. Andersen;
and granted State Farm and the Baccuses’ motions with respect
to negligent infliction of emotional distress.

State Farm and Mr. Andersen appeal from the Orders.
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STATE FARM'S APPEAL

[1] The issue we address here is: Does N.C. Gen. Stat. § 20-279.21
[the uninsured motorist statute] provide for uninsured motorist
coverage where a phantom vehicle allegedly caused a collision be-
tween two other automobiles, but made no physical contact with
either of the other automobiles? As set forth below, upon a con-
sideration of the existing statutory and case law, we must answer no.

The relevant portion of the State Farm policy provides as
follows:

“Uninsured motor vehicle” means a land motor vehicle or trailer
of any type:

* ok ok %

3. Which, with respect to damages for bodily injury only, is
a hit and run vehicle whose operator or owner cannot be iden-
tified and which hits:

a. you or any family member;

b. a vehicle which you or any family member are oc-
cupying, or

c. your covered auto.

(Italies in original, underlining added). The policy clearly requires
that the unidentified vehicle make contact with the insured or
the insured’s auto. If that provision conflicts with the uninsured
motorist (UM) statute, however, the statutory provision controls.
Hendricks v. United States Fidelity & Guaranty Co., 5 N.C. App.
181, 182-83, 167 S.E.2d 876, 877 (1969). The relevant portions of
the UM statute require insurance companies to provide coverage
in their policies for protecting those insured “who are legally en-
titled to recover damages from owners or operators of uninsured
motor vehicles and hit and run motor vehicles . .. .” N.C. Gen.
Stat. § 20-279.21(3) (1992) (emphasis added). The statute further
provides that “[w]here the insured . . . has sustained bodily injury
as the result of a collision between motor vehicles and asserts
that the identity of the operator or owner of a vehicle (other than
a vehicle in which the insured is a passenger) cannot be ascertained,
the insured may institute an action directly against the insurer
... . Id. § 20-279.21(3)b). These provisions are to be liberally
construed to provide “some financial recompense to innocent per-
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sons who receive bodily injury or property damage” due to the
negligence of uninsured motorists or those unidentified drivers
who leave the scene of an accident, 7.e., those who “‘cannot be
made to respond to damages.” Hendricks, 5 N.C. App. at 184, 167
S.E.2d at 878 (quoting Moore v. Hartford Fire Ins. Co., 270 N.C.
532, 155 S.E.2d 128 (1967)). Despite the liberal construction to
which the statute is entitled, it has traditionally been construed
to require, where the claim arises from the negligence of an uniden-
tified motorist, that physical contact be made between the plain-
tiff's vehicle and that of the unidentified motorist. See, e.g,
Hendricks, 5 N.C. App. 181, 167 S.E.2d 876; McNeil v. Hartford
Accident & Indemnity Co., 84 N.C. App. 438, 352 S.E.2d 915 (1987).

In Hendricks, the plaintiff suffered serious injury when he
was forced to drive onto the left shoulder of the road and into
a ditch to avoid a head on collision with a second car that had
been forced into his lane by a third car. The third car drove off
and was never identified. The parties stipulated that the driver
of the third car was negligent, that there was no contributory
negligence on the plaintiff’s part, and that there was no physical
contact between the plaintiff's vehicle and that of the third party.
Hendricks, 5 N.C. App. at 182, 167 S.E.2d at 877. The plaintiff’s
insurance policy provided that such physical contact must occur,
and the issue resolved on appeal was whether the policy conflicted
with the UM statute. Id. This Court recognized that there was
no conflict between the statutory term “hit and run vehicle” and
a policy requiring “physical contact of such automobile with the
insured or with an automobile occupied by the insured.” Id. at
184, 167 S.E.2d at 878. The term “hit and run vehicle” was deemed
to unambiguously require contact between the insured’s motor ve-
hicle and that of the hit and run vehicle. Id.

This Court also recognized the “physical contact” requirement
in McNetl. The McNeil Court noted that this requirement had
developed in an effort to protect insurance companies from fraudulent
hit-and-run claims that in reality occurred due to the insured’s
own negligence. McNeil, 84 N.C. App. at 442, 352 S.E.2d at 917.
That case involved a hit-and-run automobile that hit, not the plain-
tiff’s car, but a third car which was then propelled into the plain-
tiff's car. Consistent with the purpose of the “physical contact”
requirement, the Court concluded that that requirement is met
“where the physical contact arises between the hit-and-run vehicle
and plaintiff’s vehicle through intermediate vehicles involved in
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an unbroken ‘chain of collision’ which involves the hit-and-run ve-
hicle.” Id.

It is Judge Phillips’ decision in Petteway v. South Carolina
Ins. Co., 93 N.C. App. 776, 379 S.E.2d 80, disc. rev. denied, 325
N.C. 273, 384 S.E.2d 518 (1989), which apparently breaks from the
traditional interpretation of the statute. In that case, the plaintiff
was seriously injured after being run off the road by an unidentified
motorist. Despite the fact that reliable witnesses testified that
another car did exist and that it did run the plaintiff's car off
the road, the trial court granted summary judgment in favor of
the defendant insurance company. Id. at 777, 379 S.E.2d at 81.
In so doing, however, the trial court apparently noted that “except
for being constrained by the law there was sufficient evidence
of independent verification of the unidentified motorist’s existence
and negligence to warrant the claim being made.” Id.

In Petteway, this Court held that because the plaintiff’s in-
juries did not result from a collision between motor vehicles, the
lower court was correct in denying recovery. Id. at 777-78, 379
S.E.2d at 81. After resolving the issue before the Court, however,
Judge Phillips went on to write that

we do not approve the statements in the cited cases indicating
that the “collision” required by the statute for uninsured
motorist coverage is with the unidentified vehicle. In reaching
that conclusion, the panel [in Hendricks] apparently gave more
weight to the policy language about a “hit and run automobile”
than it did to the statutory terms which no policy provision
can override. The statutory phrase “collision between motor
vehicles” is not restricted to any particular vehicles, restricting
it by interpolation is not our office, and there is no reason
to suppose that in using that unqualified phrase that the General
Assembly intended to exclude from the statute’s beneficent
provisions vietims of motor vehicle collisions caused by uniden-
tified motorists whose vehicles have no collision.

Id. at 778, 379 S.E.2d at 81.

While we find Judge Phillips’ dicta to be quite persuasive
in that it appears to be consistent with the broad purpose of the
statute, it conflicts with prior traditional interpretations by this
Court requiring a collision, direct or indirect, between the insured'’s
car and that of the hit-and-run driver. For that reason, we cannot
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follow Judge Phillips’ lead and hold in the present case that the
collision between the Baccus and Anderson vehicles is sufficient
for recovery under the uninsured motorist statute.

Our interpretation of the subject statute is further supported
by the fact that the legislature has undertaken to amend the unin-
sured motorist statute subsequent to this Court’s first interpreting
it as requiring physical contact between the insured and the hit-and-
run driver. To date, it has not chosen to amend the statute to
indicate that that physical contact is not required. When the
legislature acts, it is always presumed that it acts with full knowledge
of prior and existing law; and where it chooses not to amend a
statutory provision that has been interpreted in a specific, consist-
ent way by our courts, we may assume that it is satisfied with
that interpretation. State v. Benton, 276 N.C. 641, 658, 659, 174
S.E.2d 793, 804, 805 (1970); Hewett v. Garrett, 274 N.C. 356, 361,
163 S.E.2d 372, 375 (1969); Whittington v. N.C. Dep’t of Human
Resources, 100 N.C. App. 603, 606, 398 S.E.2d 40, 42 (1990). Thus,
in consideration of the time-tested prior rulings of this Court, we
are constrained to conclude that any shift away from the “physical
contact” requirement must derive not from this Court, but from
legislative action, or action by our Supreme Court which is the
final arbiter for interpreting the statutes of this state. We hold,
therefore, that Mr. Andersen is not entitled to recover from State
Farm pursuant to the uninsured motorist statute because the uniden-
tified motor vehicle did not make physical contact, directly or in-
directly, with the Andersen vehicle.

ANDERSEN’S APPEAL

[2] Mr. Andersen assigns error to the trial court’s granting sum-
mary judgment in favor of the defendants on his cause of action
for negligent infliction of emotional distress.

A cause of action based on negligent infliction of emotional
distress is controlled by our Supreme Court’s decision in Joknson
v. Ruark Obstetrics and Gynecology Assoc., P.A., 327 N.C. 283,
395 S.E.2d 85, reh’g denied, 327 N.C. 644, 399 S.E.2d 133 (1990).
That case set forth three elements that must be alleged and proven
in order to recover damages for such a cause of action: “(1) the
defendant negligently engaged in conduct, (2) it was reasonably
foreseeable that such conduct would cause the plaintiff severe emo-
tional distress . . ., and (3) the conduct did in fact cause the plaintiff
severe emotional distress.” Id. at 304, 395 S.E.2d at 97.



IN THE COURT OF APPEALS 23

ANDERSEN v. BACCUS
[109 N.C. App. 16 (1993)]

The issue here concerns the second element: Whether genuine
issues of material fact exist regarding whether it was reasonably
foreseeable that the plaintiff would suffer severe emotional distress
due to the alleged negligence of the defendant Mrs. Baccus and/or
the unknown defendant. It should be noted that although we have
determined that the uninsured motorist statute precludes Mr.
Andersen’s recovery from State Farm for the negligence of the
unknown defendant, plaintiff remains free to pursue an action against
the unknown defendant and as such the issue here applies to both
the unknown defendant and to Mrs. Baccus. Because of our holdings
in Gardner v. Gardner, 106 N.C. App. 635, 418 S.E.2d 260 (1992)
(Eagles, J., dissenting) and in Sorrells v. M.Y.B. Hospitality Ven-
tures of Asheville, 108 N.C. App. 668, 424 S.E.2d 676 (1993), (Cozort,
J., dissenting), we hold for the plaintiff and reverse the trial court.

Both Gardnrer and Sorrells rely on the Ruark decision which
concluded that the foreseeability element “must be determined under
all the facts presented, and should be resolved on a case by case
basis by the trial court, and, where appropriate, by a jury.” Ruark,
327 N.C. at 305, 395 S.E.2d at 98. The factors that should be con-
sidered in determining foreseeability “include the plaintiff’'s prox-
imity to the negligent act, the relationship between the plaintiff
and the other person for whose welfare the plaintiff is concerned,
and whether the plaintiff personally observed the negligent act.” Id.

Ruark involved two parents who sued a hospital for negligent
infliction of emotional distress arising from the death of their un-
born child. The parents had been assured throughout the mother’s
pregnancy that the fetus was healthy and that the pregnancy was
normal. Both parents were present throughout the labor and delivery
of their stillborn child. The Ruark Court held that, based on the
parent-child relationship, the parents’ allegations that the child died
as the result of the defendant’s negligence, and the parents’ close
proximity to and observation of many of the events surrounding
the death and stillbirth of their child, the case could proceed to
a jury for a resolution of the cause of action. Id. at 306, 395 S.E.2d
at 98 (“If they can prove to a jury at trial that they have suffered
severe emotional distress and otherwise prove the facts alleged
as the basis for their claims, they are entitled to recover damages.”)

In Gardner, the plaintiff was the mother of a thirteen-year-
old boy killed in an automobile accident. The parties stipulated
that the defendant, the child’s father, was negligent in his operation
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of the vehicle in which the child rode, and that the mother had
suffered severe emotional distress as a result of the defendant’s
negligence and the death of her son. The only issue on appeal
was whether the mother’s emotional distress was a foreseeable
result of the father's negligence. Gardner, 106 N.C. App. 638, 418
S.E.2d at 262. The Gardner Court found that there was no “close
proximity” requirement for determining foreseeability, and the fact
that the mother was never present at the scene of the accident
did not work to bar recovery. Id. In holding that the proximity
factor was not so narrow as to only allow recovery when the parent
was at the scene of an accident, the Gardner Court concluded
that a parent who sees a critically injured child soon after an
accident “may be at no less risk of suffering a similar degree
of emotional distress than that of a parent who is actually exposed
to the scene of an accident.” Id. at 639, 418 S.E.2d at 263.

In the present case, Mr. Andersen was brought to the scene
of the accident after it had occurred, and did not witness the negligent
act leading to the death of his wife and son. As such, it appears
that his situation is analogous to the facts in the Gardner case.
Indeed, upon examining both cases on their respective facts, we
can discern only one distinguishing fact. In Gardner, the facts sup-
port the conclusion that the plaintiff's severe emotional distress
was foreseeable in light of evidence that a family relationship existed
not only between the victim and the plaintiff, but also between
the plaintiff and the defendant. As such, the defendant knew of
the plaintiff's relationship with the vietim prior to the accident
and, therefore, could reasonably foresee that negligent activity
resulting in injury to the parties’ son could cause the plaintiff
severe emotional distress. In the present case, however, Mrs. Baccus
was a stranger to both Mr. and Mrs. Andersen and, therefore,
did not know of the relationship between the plaintiff and the
decedent. (It would be mere speculation to draw this distinction
with the unknown defendant.) This distinguishing fact also appears
under the facts of Ruark where the defendants knew both of the
plaintiff-parents and in fact had assured the parents that the fetus
was healthy and that the pregnancy was normal.

But try as we have by our thorough consideration of Sorrelis,
we cannot distinguish the facts of that case from the case at hand.
In Sorrells, this Court recognized a potential cause of action for
severe emotional distress where a bartender negligently served
alcohol to plaintiffs’ intoxicated son, who was Kkilled in a car accident



IN THE COURT OF APPEALS 25

ANDERSEN v. BACCUS
[109 N.C. App. 16 (1993)]

due to his intoxication, even though plaintiffs were not called to
the scene and only “learned” of their son’s accident and that his
body had been mutilated. Sorrells, 108 N.C. App. at 672, 424 S.E.2d
at 679. Indeed, the facts of Sorrells make no mention as to whether
the parents ever actually saw their deceased son in a state of
mutilation. Moreover, there was no evidence that the bartender
either knew or knew of the plaintiff-parents. Nothing distinguishes
Sorrells from this case.

While the limitations of Ruark have not yet been established
by our Supreme Court, we believe that the plaintiff's contention
goes beyond the holding of the Ruark Court. Plaintiff's urging
that this Court find the family relationship between the plaintiff
and the decedent sufficient to send the question of foreseeability
in the present case to the jury, effectively asks us to recognize
a cause of action based on negligent infliction of emotional distress
in every instance where a family member learns, after the fact,
of the injury or death of a relative resulting from a negligently
caused accident. Nonetheless, while we do not believe that our
Supreme Court’s holding in Ruark was intended to have such an
unlimited and all-encompassing effect, we must follow the precedent
as currently set forth by this Court and find that it was error
for the trial court to grant summary judgment on this issue. See
In re Civil Penalty, 324 N.C. 373, 379 S.E.2d 30 (1989} (“Where
a panel of the Court of Appeals has decided the same issue albeit
in a different case, a subsequent panel of the same court is bound
by that precedent”).

For the foregoing reasons the decision of the trial court is,

Reversed as to summary judgment granted in favor of plaintiff
on State Farm’s Counterclaim for a declaratory judgment, and

Reversed as to summary judgment granted in favor of de-
fendants on plaintiff's claim for negligent infliction of emotional

distress.

Judges EAGLES and ORR concur.
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JOHN C. BROOKS, CoMMISSIONER OF LABOR OF NORTH CAROLINA, PETITIONER-
ApPELLEE v. BCF PIPING, INC., RESPONDENT-APPELLANT

No. 9110SC1000

(Filed 16 February 1993)

1. Administrative Law and Procedure § 67 (NCI4th) — standard
of review—error of law—de novo review—sufficiency of
evidence — whole record test

The Court of Appeals applied a de novo review in an
occupational health and safety action to the issue of whether
the trial court erred in ruling that BCF's reliance on a customer’s
qualified electrician was insufficient as a matter of law, and
applied a whole record test to the issue of whether the court
erred by ruling that BCF failed to train its employees to
recognize the hazards associated with their working environ-
ment. When the issue on appeal is whether a state agency
erred in interpreting a statutory term, an appellate court may
freely substitute its judgment for that of the agency and employ
de novo review. A review of whether an agency decision is
supported by sufficient evidence requires the court to apply
the whole record test and the whole record test is also applied
when the court considers whether an agency decision is ar-
bitrary or capricious. N.C.G.S. § 150B-51.

Am Jur 2d, Administrative Law §§ 697-705.

2. Labor and Employment § 26 (NCI4th)— North Carolina Oc-
cupational Health and Safety Act— electrocution—reliance on
customer’s electrician

The trial court did not err in an action arising under
the North Carolina Ocecupational Safety and Health Act by
ruling that defendant BCF’s reliance on a customer’s qualified
electrician was insufficient as a matter of law where BCF
was hired to perform refurbishing services in an area of Stowe-
Pharr Mills’ plant; BCF delivered a welding machine to the
job site to be used by BCF’s employees; it was inspected
by a BCF employee prior to being delivered to the site and
it was determined that the welder was properly wired internal-
ly and that its grounding circuit had been properly wired;
the standard practice throughout the industry was to deliver
the machine without an end plug because of various plug con-
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figurations; the plug was wired to the power cord at the site
by an employee of Stowe-Pharr; and a Stowe-Pharr employee
was electrocuted when he touched the welding machine and
another piece of grounded equipment while Stowe-Pharr
employees used the machine to work on a project totally
unrelated to BCF’s work. Although it was proper and customary
to send the male end plug and allow someone else to attach
it, BCF's reliance on Stowe-Pharr’s electrician to properly
ground machinery and protect its employees from the existence
of a hazard is unreasonable pursuant to the NCOSH Act which
imposes a specific duty on BCF to inspect the arc welder
to make sure it is properly grounded. Such a statutory duty
is nondelegable. N.C.G.S. § 95-129(1); N.C.G.S. § 95-127(18).

Am Jur 2d, Plant and Job Safety §§ 34 et seq.

3. Labor and Employment § 26 (NCI4th)— NCOSH-—welding
machine —plug installed by customer’s electrician—duty to
check grounding

The trial court did not err in an action under the North
Carolina Occupational Safety and Health Act by holding that
reasonable diligence required BCF to train its employees to
check the frame of an arc welder to insure that it was properly
grounded. There is ample evidence in the whole record to
conclude that BCF’s employees were not properly trained to
recognize and avoid hazards. The failure of BCF to train its
employees to use a simple procedure to check the arc welder
is indicative of BCF’s failure to train its employees to recognize
a hazard and its failure to instruct its employees on a specific
regulation. The procedure to insure the safety of respondent’s
employees is a simple test that would not create chaos in
the industry.

Am Jur 2d, Plant and Job Safety §§ 34 et seq.

Appeal by defendant from judgment entered 26 June 1991
by Judge A. M. Brannon, in Wake County Superior Court. Heard
in the Court of Appeals 15 October 1992.

Attorney General, Lacy H. Thornburg, by Associate Attorney
General H. Alan Pell, for plaintiff-appellee.

Smith Helms Mulliss & Moore, by James G. Middlebrooks,
for defendant-appellant.
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JOHNSON, Judge.

In 1989, Stowe-Pharr Mills (hereafter Stowe-Pharr) in McAden-
ville, North Carolina, hired BCF Piping, Inc. (hereafter BCF) to
perform refurbishing services in one area of its plant. BCF de-
livered a welding machine to the job site to be used by BCF’s
employees. Before the welding machine was delivered to Stowe-
Pharr, it was inspected by a BCF employee, Mr. Ellis. Mr. Ellis
determined that the welder was properly wired internally and that
its grounding circuit was properly wired.

The standard practice between BCF and Stowe-Pharr was for
BCF to deliver the welding machine without a male end plug.
It was not contested that this is the standard practice throughout
the industry because of the various plug configurations.

At the site, the plug was wired to the power cord by Bill
Fiddler, an employee of Stowe-Pharr. On Saturday, 27 May 1989,
Stowe-Pharr employees used this particular welding machine to
work on a project totally unrelated to BCF’s work. A Stowe-Pharr
employee was electrocuted when he touched both the welding
machine and another piece of grounded equipment.

After an investigation by Safety Compliance officer, Mike Peak,
BCF was issued a Citation for a violation of 29 CFR § 1926.21(b)(2)
(1992), for failure to instruct each employee in the recognition and
avoidance of unsafe conditions, and the regulations applicable to
control or eliminate any hazards; a violation of 29 CFR § 1926.351(c)}(5)
(1992), for failure to ground the frame of an arc welder; and a
second violation of 29 CFR § 1926.351(c)(5), for failure to check
the grounding circuit of an arc welder, so as to ensure that the
circuit between the ground and the grounded power conductor
had resistance low enough to permit sufficient current to flow
to cause the fuse or circuit breaker to interrupt the circuit.

BCF contested the Citation set forth above and prevailed in
a 25 April 1990 hearing before the Administrative Law Judge
{(hereafter ALJ). The Commissioner petitioned the North Carolina
Safety Health and Review Board (hereafter Board). After hearing
evidence and hearing the arguments of counsel, the Board con-
cluded that the ALJ’s order dismissing the Citation should be af-
firmed. Pursuant to North Carolina General Statutes § 95-141 (1985)
and North Carolina General Statutes § 150B-43 (1991), the Commis-
sioner sought judicial review before the Superior Court of Wake
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County. After considering arguments and briefs, Judge Brannon
reversed the order of the Board dismissing the Citation; and held
that the “three serious violations contained [in the Citation are]
affirmed in all respects.” BCF gave timely notice of appeal to this
Court.

[1] This case is governed by the North Carolina Administrative
Procedure Act, North Carolina General Statutes § 150B-1 (1991)
which establishes a uniform system of administrative rule making
and adjudicatory procedures for agencies. Accordingly, the applicable
scope of judicial review is set forth in North Carolina General
Statutes § 150B-51 (1991), which governs the judicial appeal from
agency decisions in contested matters:

The Court reviewing a final decision may affirm the deci-
sion of the agency or remand the case for further proceedings.
It may reverse or modify the agency’s decision if the substan-
tial rights of the petitioner have been prejudiced because the
agency's findings, inferences, conclusions, or decisions are:

(1) In violation of constitutional provisions;

(2) In excess of the statutory authority or jurisdiction of the
agency;

(3) Made upon lawful procedure;
(4) Affected by other error of law;

(5) Unsupported by substantial evidence admissible under G.S.
150B-29 (a), 150B-30, or 150B-31 in view of the entire record
as submitted; or

{(6) Arbitrary or capricious.

"The proper standard to be applied depends on the issues presented
on appeal. The nature of the contended error dictates the applicable
scope of review.” Utilities Comm. v. Oil Company, 302 N.C. 14,
21, 273 S.E.2d 232, 236 (1981).

Our courts have held that if it is alleged that an agency’s
decision was based on an error of law, then a de novo review
is required. Brooks, Comr. of Labor v. Grading Co., 303 N.C. 573,
281 S.E.2d 24 (1981). “When the issue on appeal is whether a state
agency erred in interpreting a statutory term, an appellate court
may freely substitute its judgment for that of the agency and
employ de novo review.” Id. at 580-81, 281 S.E.2d at 29, quoting
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Savings and Loan League v. Credit Union Comm., 302 N.C. 458,
465, 276 S.E.2d 404, 410 (1981). A review of whether an agency
decision is supported by sufficient evidence requires the court to
apply the whole record test. Thompson v. Board of Education,
292 N.C. 406, 233 S.E.2d 538 (1977). The whole record test is also
applied when the court considers whether an agency decision is
arbitrary or capricious. High Rock Lake Assoc. v. Environmental
Management Comm., 51 N.C. App. 275, 276 S.E.2d 472 (1981).

The issues before this Court are (1) whether the trial court
erred in ruling that BCF’s reliance on the plant’s qualified electri-
cian was insufficient as a matter of law; and (2) whether the trial
court committed reversible error in ruling that BCF failed to train
its employees to recognize the hazards associated with their work-
ing environment. '

In recognition of the issues, we will apply a de novo review
for the first assignment of error and the “whole record test” for
the second assignment of error.

The whole record rule requires the court, in determining the
substantiality of evidence supporting the Board’s decision, to
take into account whatever in the record fairly detracts from
the weight of the Board’s evidence. Under the whole evidence
rule, the court may not consider the evidence which in and
of itself justifies the Board’s result without taking into account
contradictory evidence or evidence from which conflicting in-
ferences could be drawn.

Thompson, 292 N.C. at 410, 233 S.E.2d at 541.

{21 By BCF’s first assignment of error, it contends that the trial
court erred in ruling that BCF’s reliance on the plant’s qualified
electrician was insufficient as a matter of law. The Commissioner’s
evidence, however, indicated that BCF had a specific non-delegable
duty to inspect the arc welder, make sure it was grounded properly
and to use reasonable diligence in protecting the safety and welfare
of its employees. We find the ALJ and the Board were erroneous
in their application of the law to the facts of this case.

North Carolina General Statutes § 95-126 (1989) is the article
known as the North Carolina Occupational Safety and Health Act
(hereafter NCOSH Act). This Act provides employers with certain
rights as well as imposing certain duties which include but are
not limited to those listed under North Carolina General Statutes
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§ 95-129 (1989). North Carolina General Statutes § 95-129 (1) pro-
vides that “[e]ach employer shall furnish to each of his employees
conditions of employment and a place of employment free from
recognized hazards that are causing or are likely to cause death
or serious injury or serious physical harm to his employees[.]”
However, North Carolina General Statutes § 95-127(18) (1989) pro-
vides in pertinent part that an employer will be held liable for
a serious violation pursuant to the Act *. . . unless the employer
did not know, and could not, with the exercise of reasonable diligence,
know of the presence of the violation.”

The general rule as to employer culpability for safety violations
is that each employer is responsible for the safety of his employees.
Anning-Johnson Co., 1975-1976 CCH OSHD 9 20,690 (1976); Grossman
Steel & Aluminum Corp., 1975-1976 CCH OSHD 9 20,691 (1976).
The rule has been modified in cases involving multi-employer work
sites. An employer is expected to make reasonable efforts to detect
and abate any violation of safety standards of which it is aware
and to which its employees are exposed despite the fact that the
employer did not commit the violations. Id.

BCF cited several muiti-employer work site cases in support
of its contention that its reliance on a third party was sufficient
as a matter of law. In Brooks v. L. P. Cox Co. of Concord, Inc.,
2 NCOSHD 836 (1986), L. P. Cox acted as a general contractor
and hired a subcontractor to operate an oil-kettle to prepare a
waterproofing compound. A ventilating hose clogged, ultimately
causing the kettle to explode. The Hearing Examiner ruled L. P.
Cox had not violated OSHA regulations because (1) the defect was
not open and obvious; (2) there was no evidence that L. P. Cox
knew of the hazardous condition created by the subcontractor; and
(3) it had reasonably relied on the subcontractor to operate the
oil-kettle. Similarly, in Brooks v». Piping Plumbing Mechanical Con-
tractors, Inc., 2 NCOSHD 1022 (1987), the Hearing Examiner ruled
that a plumbing contractor’s reliance on the architect’s assurance
that all asbestos had been removed was reasonable and that the
plumber, therefore, was not liable for the asbestos that was not
removed from the job site; and in 4 G Plumbing & Heating, Inc.,
1978 OSHD CCH 9 22,658 (1978), the federal Review Commission
concluded that a plumbing contractor reasonably relied on electrical
receptacles being properly grounded by a subcontractor. The Review
Commission held that the contractor who did not create or control
the noncomplying condition may defend against the citation on
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the ground that he neither knew, nor with the exercise of reasonable
diligence could have known, that the condition was hazardous.

The ALJ and the Board concluded that pursuant to the above
mentioned cases, BCF’s duties to ground the arc welder and to
inspect the equipment are delegable to a third party, here Stowe-
Pharr. They also concluded that there was reasonable reliance by
BCF under the circumstances, and that BCF had no actual knowledge
nor reasonably should have had such knowledge of the hazard.

The multi-employer work site cases, however, cited by BCF,
the ALJ and the Board are distinguishable from the case sub judice
for the following reasons: the work site where the accident occurred
did not comprise a multi-employer work site setting; the employers,
in the above mentioned cases, neither created nor controlled the
hazard involved; the safety of the employers’ workers was not
affected; and the cases did not involve a specific standard, as those
at issue, which places a specific duty on an employer to inspect
his equipment to insure its safe use by its employees.

In 4 G Plumbing & Heating, Inc., one of the cases cited by
BCF, the federal Review Commission provided a significant factor
which would alter their determination in finding the employer not
responsible for the violation. The federal Review Commission
stated:

Respondent did not create the hazard; the receptacles were
installed by the electrical contractor. Nor did respondent
control the hazard such that it had the means to rectify the
noncomplying condition in the manner contemplated by the
standard; . . . Respondent did not know of the existence of
the open ground; it was a non-obvious hazard detectable only
through the use of a testing device. Therefore, respondent
can be found in violation only if, in the exercise of reasonable
diligence, it was required to test the electrical receptacles
for proper grounding before using them.

4 G Plumbing & Heating, Inc., 1978 OSHD CCH at p. 27,340. Thus,
the instant case involves the very facts which would have resulted
in the federal Review Commission finding the employer responsible.

In the case sub judice, BCF controlled the situation in which
the violation occurred and had a specific duty under the NCOSH
Act to know whether the arc welder was properly grounded, therein
insuring the safety of its workers who used the arc welder in
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day to day operations. “When an employer is under a statutory
duty and then entrusts its performance to his agent, he becomes
responsible for the failure of that agent to comply with the law.”
Lebanon Lumber Co., 1971-1973 OSHD CCH 9 15,111, at p. 20,179,
affd, 1971-1973 OSHD CCH 9 15,5630 (1973). “The effectiveness of
this particular safety standard would be nullified and the manifest
intent of the Act defeated if an employer could delegate a duty
clearly enjoined upon him to another.” Id.

BCF further argues that it could not have known of the viola-
tion and that it exercised reasonable diligence by having a reputable
electrician check the machinery. We disagree.

“Whether or not a hazard exists is to be determined by the
standard of a reasonably prudent person. Industry custom and
practice are relevant and helpful but are not dispositive. If a
reasonable and prudent person would recognize a hazard, the in-
dustry cannot eliminate it by closing its eyes.” Brooks, Com'r.
of Labor v. Rebarco, Inc., 91 N.C. App. 459, 464, 372 S.E.2d 342,
345 (1988).

BCF was hired by Stowe-Pharr to provide welding services.
The equipment that was improperly wired was owned by BCF,
placed on the work site by BCF employees and was to be used
by BCF's employees. Although it was proper and customary to
send the male end plug and allow someone else to attach it, BCF's
reliance on the Stowe-Pharr’s electrician to properly ground
machinery and protect its employees from the existence of a hazard
is unreasonable pursuant to the NCOSH Act which imposes a specific
duty on BCF to inspect the arc welder to make sure it is properly
grounded. We believe that such a statutory duty is nondelegable.

This is not a case where an employer is not aware of the
hazards of a particular situation. BCF was aware that the equip-
ment that it used in its business utilized high voltages of electricity.
BCF had someone check the internal wires before the equipment
was dispersed to the work site but failed to have someone eheck
the machinery at the site to make sure it was properly grounded.
BCF’s witness testified that BCF relied upon the company that
had contracted with it for such services to have someone attach
the male plug and at the very least, implied, if not directly stated,
that BCF generally had no knowledge of who actually attaches
the plug. Although it was an employee of Stowe-Pharr who was
fatally injured, the employees of BCF were exposed to the same
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dangerous condition that killed the Stowe-Pharr employee the en-
tire week before the incident occurred. A reasonable effort to abate
this potentially dangerous situation could have been achieved by
having someone inspect the machinery after installation but before
use by any employees. BCF had a non-delegable duty to inspect
the grounding ecircuit and thereby protect the safety and welfare
of its employees.

The NCOSH Act and public policy dictate that BCF be held
responsible for its failure to make working conditions safe for its
employees. BCF, with total disregard for NCOSH Act, delegated
such a serious task as checking the grounding wire which would
expose its employees to a hazardous condition to a third party.
If an employer is allowed to “contract” away his responsibility
in providing a safe workplace, the effectiveness of the safety stand-
ards employed by the legislative Act would be drastically diminished.

We are not seeking by this decision to impose strict liability
on employers as BCF suggests. Instead, we are enforcing the regula-
tions as stated pursuant to the NCOSH Act. Its primary purpose
is to keep conditions in the workplace safe for workers. This pur-
pose cannot possibly be accomplished where employers are allowed
to delegate to a third party a specific duty promulgated under
the Act that is designed to protect the safety of workers. Where
an employer, on a regular basis, is not aware of the reputation
of the electrician who grounds equipment emitting dangerous cur-
rents of electricity, this Court cannot ignore such blatant disregard
for the safety of employees.

[3] BCF lastly contends that the Superior Court erred in ruling
that reasonable diligence required BCF to train its employees to
check the frame of the arc welder to insure that it was properly
grounded. We disagree.

Contrary to BCF's assertion, there is ample evidence in the
“whole record” to conclude that BCIF’s employees were not properly
trained to recognize and avoid hazards. The failure of BCF to check
the grounding circuit results directly from its reliance on the train-
ing and experience of a third party agent. BCF is required to
ensure that the frame of the arc welder is grounded. The failure
of BCF to train its employees to use a “simple procedure” to check
the arc welder is indicative of BCF’s failure to train its employees
to “recognize a hazard” and its failure to instruct its employees
on a specific regulation.
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BCF further argues that it is unreasonable for the trial court
to expect it to train each of its welders to be electrician’s appren-
tices when it can rely on an experienced electrician. It cites to
support its argument Brooks v. L. P. Cox Co., Inc., 2 NCOSHD
637 (RB 1985), aff'd, 2 NCOSHD 645 (Sup. Ct. 1987), where the
Review Board held that a concrete subcontractor was not respon-
sible for a violation created by a structural engineer. The Review
Board stated that respondent should have been able to reasonably
rely on a professional and that to hold that the subcontractor was
required to hire its own structural engineer to check the structural
design prepared by a licensed professional would cause chaos in
the industry.

This Court finds, however, that the procedure to insure the
safety of respondent’s employees is a simple test that would not
create chaos in the industry but instead, prevent senseless ac-
cidents as in the case before us. The record reveals that the test
could be performed with a simple OHM/Volt meter by any in-
dividual who has some training or experience with electrical equip-
ment. Employees of BCF who would operate welding machines
could perform such tests given access to an OHM/Volt meter and
some instructions. Although BCF has an electrician who did a check
on the machinery before it left BCF and when it returned from
a work site to BCF, it did not provide its own personnel to inspect
the equipment at the site and see if the machinery was properly
grounded.

Based on the law and the evidence presented, we find the
lower court properly reversed the decision of the Board. We
affirm.

Judges COZORT and LEWIS concur.
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FRANCES ALBRITTON, PraINTIFF v. HARRY R. ALBRITTON, DEFENDANT

No. 9156DC1246

(Filed 16 February 1993)

1. Divorce and Separation § 142 (NCI4th)— equitable

distribution — pension benefit —failure to determine value

The trial court’s failure in an equitable distribution action
to put a specific value on defendant’s pension plan was not
error where it was plaintiff-appellant who failed to provide
the trial court with the necessary information. Plaintiff, as
the party claiming an interest in the pension plan, had the
burden of proof as to the value of the pension plan on the
date of the parties’ separation. The trial court did the best
it could with the information available.

Am Jur 2d, Divorce and Separation §§ 870, 905.

Pension or retirement benefits as subject to award or
division by court in settlement of property rights between
spouses. 94 ALR3d 176.

. Divorce and Separation § 144 (NCI4th)— equitable

distribution —unequal division of marital property —no abuse
of discretion

The trial court did not abuse its discretion in an equitable
distribution action by making an unequal division of the marital
property where the court considered all of the factors listed
in N.C.G.S. § 50-20(c), but gave particular weight to factors
1, 3, 11a, and 12. Defendant’s declining health and inability
to work were important to the court, as was the court’s feeling

" that plaintiff had secreted funds, attempted to devalue the

marital estate, and was less than truthful in much of her
testimony.

Am Jur 2d, Divorce and Separation §§ 930 et seq.

Divoerce: excessiveness or adequacy of trial court’s proper-
ty award —meodern cases. 56 ALR4th 12.

Divorce: equitable distribution doctrine. 41 ALRA4th
481.
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3. Divorce and Separation § 158 (NCI4th)— equitable
distribution — distributional factors —defendant ill and unable
to work — plaintiff hiding and seereting marital assets —evidence
sufficient

The trial court did not err in an equitable distribution
action by holding that defendant was ill and unable to work
and that plaintiff had hidden and secreted marital assets where
there was competent evidence supporting those findings. De-
fendant testified that he suffered from dizzy spells and also
had recurring pain in his leg and side, defendant was under
medical evaluation and awaiting test results at the time of
the hearing, and defendant’s daughter corroborated his
testimony. Plaintiff initially testified that she did not use any
of her own money in the purchase of her post-marital home,
and later explained that she had been confused by the earlier
questions and that she had actually paid the amount needed
to purchase the home from her checking account, which she
closed before separation, a former IRA account, and a loan
from her sister. There were other contradictions in the record
too numerous to mention.

Am Jur 2d, Divorce and Separation §§ 930 et seq.

Divorce: excessiveness or adequacy of trial court’s proper-
ty award —modern cases. 56 ALR4th 12.

Divorce: equitable distribution doctrine. 41 ALR4th 481.
4. Appeal and Error § 147 (NCI4th) — equitable distribution—

exhibits — failure to object

Plaintiff's argument that defendant did not properly in-
troduce exhibits in an equitable distribution action was not
preserved for appeal where plaintiff made no objection at trial.
N.C. R. App. P. 10(b).

Am Jur 2d, Appeal and Error § 553.
Appeal by plaintiff from judgment entered on 8 April 1991

by Judge Charles E. Rice III in New Hanover County District
Court. Heard in the Court of Appeals 12 November 1992.

Charleene Wilson for Plaintiff-Appellant.

Carlton S. Prickett, Jr. and Nora Henry Hargrove for
Defendant-Appellee.
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LEWIS, Judge.

The issues presented by this appeal arise from an action for
absolute divorce and equitable distribution initiated by Frances
Albritton (“plaintiff”) against her husband, Harry R. Albritton (“de-
fendant”). Plaintiff and defendant were married 27 August 1949
and lived together for almost forty years until the date of their
separation on 14 June 1988. The parties were granted an absolute
divorce by the trial court on 28 July 1989, leaving only the issue
of equitable distribution to be decided.

During the 5 March 1990 session of Civil District Court, a
hearing was held on the question of equitable distribution. The
evidence presented tended to show that at the time of the hearing,
plaintiff was 61 years old and defendant was 62 years old. During
the marriage, defendant had been employed by Southern Bell
Telephone Company (now Bell South) from February of 1951, until
his retirement in February, 1985. Upon defendant’s retirement from
Southern Bell, he began receiving a monthly payment from a pen-
sion plan that had been funded by contributions from Southern
Bell while he was employed. At the time the parties separated
in June of 1988, defendant’s pension plan had a gross value of
$1,341 per month, of which defendant received a net of $1,093.
It is this pension plan that is the source of the dispute between
the parties.

After defendant’s retirement from Southern Bell, he worked
on a part-time basis for R & E Electronics, but due to declining
health, defendant had only been able to work a total of three
days in the months preceding the hearing. Defendant’s gross income
from R & E Electronics for the taxable year 1989 was only $16,000.
The Southern Bell pension plan therefore represented his only
source of income.

In contrast, the trial court found that plaintiff was in relatively
good health, with the exception of having had heart surgery in
1984, and that she was gainfully employed as a nurse at New
Hanover Memorial Hospital in Wilmington, with an income of $33,666
in 1989.

The evidence presented at the hearing also showed that plain-
tiff had hidden marital property. The trial court noted in its findings
of fact that plaintiff had a checking account registered in her name
alone. On the day prior to the parties’ separation plaintiff withdrew
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the entire remaining balance of $6,802 from the account. In addition,
evidence was presented that shortly after the parties’ separation,
plaintiff purchased a house in Wilmington, North Carolina. Although,
the original “Offer to Purchase and Contract” was submitted by
plaintiff, she transferred her interest in the “Offer to Purchase
and Contract” to her sister and brother-in-law, Peggy Smith and
Lloyd Smith, (the “Smiths”). Thereafter, on 29 August 1988, plain-
tiff and not the Smiths submitted a “Mortgage Loan Application”
with which to purchase the house. However, at the closing, a mort-
gage was given to the Smiths for $39,132, leaving a difference
of $11,658 from the purchase price of $50,790. After the closing
on the house, it was plaintiff, and not the Smiths, who took up
residence in the house and began paying “rent” to the Smiths
in an amount almost identical to the monthly mortgage payment.
On 29 December 1989, after plaintiff had been granted an absolute
divorce, the Smiths transferred title to the property to plaintiff.
At the hearing, plaintiff testified that her sister had given her
the property in exchange for her assumption of the underlying debt.

The trial court, upon reviewing this peculiar transaction, con-
cluded that the equity in the property, as well as the closing costs,
were the result of plaintiff having additional eash monies at the
time of the separation. As a result, the trial court concluded that
the additional cash was a marital asset with a value of at least
$12,000 as of the date of separation.

Based on all the evidence presented, the trial court concluded
that an unequal division of the marital property in favor of defend-
ant would be equitable. In reaching this conclusion, the trial court
gave particular weight to factors 1, 3, 11a and 12 listed in N.C.G.S.
§ 50-20(c). Using these factors the trial court awarded an equal
division of all marital assets except for defendant’s pension plan
which the trial court awarded entirely to defendant. Plaintiff has
appealed from the trial court’s division of the marital property
and has assigned various errors to the distribution process.

I.

The rules regarding equitable distribution are well established.
In making an equitable distribution of marital property, the trial
court follows a three step process: 1) to determine which property
is marital property, 2) to calculate the net value of the property,
and 3) to distribute the property in an equitable manner. Beightol
v. Beightol, 90 N.C. App. 58, 367 S.E.2d 347, disc. rev. denied,
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323 N.C. 171, 373 S.E.2d 104 (1988). Plaintiff has not excepted
to the trial court’s classification of property, but she has taken
exception to the valuation of defendant’s pension plan and the
distribution of the marital property.

[1] Plaintiff’s first assignment of error actually raises two issues;
the first of which is the trial court’s failure to determine the present
value of defendant’s pension plan. Although, we too are concerned
that the trial court did not place a specific present value on defend-
ant’s pension plan, we find that the trial court’s omission did not
prejudice plaintiff and thus does not amount to a reversible error.

In its order signed 8 April 1991, the trial court specifically
stated: “There was insufficient evidence to enable the Court to
establish the present value of this pension at the time of the parties’
separation.” In its brief, however, plaintiff contends that the trial
court should have used either the present discount method or the
fixed percentage method to have arrived at a proper valuation
of the pension plan. Plaintiff further argued that under the cir-
cumstances the present discount method was more appropriate
since payment from defendant’s pension had already begun and
both parties were only a year apart in age. In order for the trial
court to have used the present discount method, it was necessary
for the trial court to have certain actuarial information as well
as other specifics about the plan. However, plaintiff conceded in
her brief that neither she nor defendant produced any actuarial
evidence. To get around this deficiency, plaintiff contends that
the trial court should have taken judicial notice of any “number
of respected actuarial source books.”

Judicial notice is governed by Rule 201 of the North Carolina
Rules of Evidence. Specifically, Rule 201(c} provides that a court
may take judicial notice of a fact whether requested or not. N.C.G.S.
§ 8C, Rule 201 (1992). This is a permissive rule. However, under
Rule 201(d), a trial court is required to take judicial notice of an
adjudicative fact if requested by a party and supplied with the
necessary information. Id. Plaintiff made no such offer. We find
no prejudicial error.

It is also noted by this Court that plaintiff, as the party claim-
ing an interest in the pension plan, had the burden of proof as
to the value of the pension plan on the date of the parties’ separa-
tion. See Atkins v. Atkins, 102 N.C. App. 199, 401 S.E.2d 784
(1991). This same burden of proof applies whether we are dealing
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with marital debts or marital assets. Also, in Miller v. Miller,
97 N.C. App. 77, 80, 387 S.E.2d 181, 184 (1990), this Court stated:

The requirements that the trial court (1) classify and value
all property of the parties, both separate and marital, (2) con-
sider the separate property in making a distribution of the
marital property and (3) distribute the marital property,
necessarily exist only when evidence is presented to the trial
court which supports the claimed classification, valuation, and
distribution.

With this background, the burden was clearly on plaintiff,
as the one seeking an interest in defendant’s pension plan, to pro-
vide the trial court with evidence of the pension plan’s value as
of the date of separation. The record indicates that both parties
submitted to pretrial depositions. In addition, defendant took the
stand and was available for questioning as to the value of the
pension plan. However, at no point were any questions asked as
to the specifics of defendant’s participation in the plan. Also, plain-
tiff had the opportunity to seek the necessary information as to
defendant’s participation in the pension plan from Southern Bell,
but again plaintiff failed to pursue this opportunity.

We see no reason to remand this case on the basis that the
trial court failed to make a specific finding as to the present dis-
count value of the defendant’s pension plan when it was plaintiff
who failed to provide the trial court with the necessary information.
“[Rlemanding the matter for the taking of new evidence, [as to
the value of the pension plan] in essence granting the party a
second opportunity to present evidence, ‘would only protract the
litigation and clog the trial courts with issues which should have
been disposed of at the initial hearing.’” Miller, 97 N.C. App.
at 80, 387 S.E.2d at 184 (citation omitted). Under the circumstances,
we feel that the trial court did the best it could with the information
available. Therefore, the trial court’s failure to put a specific value
on defendant’s pension plan was not error.

[21 The second issue raised by defendant’s first assignment of
error is whether the trial court erred in making an unequal division
of the marital property. There is a statutory mandate in the distribu-
tion of marital property that an equal division is equitable. N.C.G.S.
§ 50-20(c) (Cum. Supp. 1991). However, a trial court may consider
all the factors listed in section 50-20(c), and find that an equal
division of the marital assets would not be equitable under the
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circumstances. White v. White, 312 N.C. 770, 324 S.E.2d 829 (1985).
The court must make specific findings of fact setting forth the
reasons for its conclusion. Armstrong v. Armstrong, 322 N.C. 396,
368 S.E.2d 595 (1988). Once the trial court decides that an unequal
division of the marital property would be equitable, its decision
will only be reversed for an abuse of discretion. White, 312 N.C.
at 777, 324 S.E.2d at 833.

The trial court in this matter concluded that an equal division
of the marital property would not be equitable and made specific
findings of fact to support its conclusion. In so doing, the trial
court considered all the factors listed in N.C.G.S. § 50-20(c), but
gave particular weight to factors 1, 3, 11a and 12. Important to
the trial court’s decision was the defendant’s declining health and
inability to work. In addition, the trial court felt it important that
the plaintiff had secreted funds, attempted to devalue the marital
estate and was less than truthful in much of her testimony. We
find the procedure acceptable and see no abuse of discretion.

In White, our Supreme Court held that when rulings are com-
mitted to the sound discretion of the trial court they will be accord-
ed great deference and will not be set aside unless it can be shown
that they were arbitrary and not the result of a reasoned decision.
Id. Having reviewed the record, we find no evidence that the trial
court’s opinion was anything but a well reasoned decision and that
it did not abuse its discretion.

IL.

[3] Plaintiff's second, third, fifth and sixth assignments of error
are all directed to the weight of the evidence. By these assignments
of error, plaintiff argues that there was not sufficient evidence
to uphold the trial court’s determinations that defendant was ill
and unable to work and that the plaintiff had hidden and secreted
marital assets. Since the distribution of marital property is vested
in the sound discretion of the trial court and only reversed for
abuse of discretion, this Court will only reverse the trial court’s
distribution if its decision is unsupported by reason and not the
result of competent inquiry. Beightol v. Beightol, 90 N.C. App.
58, 367 S.E.2d 347, disc. rev. denied, 323 N.C. 171, 373 S.E.2d
104 (1988). Accordingly, this Court will not reverse the trial court’s
findings of fact on appeal as long as they are supported by compe-
tent evidence. Id.
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As to the trial court’s finding that defendant was in poor
health and unable to work, we are of the opinion that this finding
was supported by competent evidence. At the hearing, the defend-
ant testified that he suffered from dizzy spells and also had recur-
ring pain in his leg and side. At the time of the hearing, defendant
was under medical evaluation and was awaiting the results of re-
cent tests. Defendant’s own testimony was corroborated by his
daughter who testified that she had observed a deterioration in
her father's condition and she had often taken him to the doctor.
Plaintiff contends that defendant’s dizziness and other health prob-
lems are the result of abuse of alcohol. However, the trial court
after hearing and weighing all the evidence concluded that defend-
ant was disabled and we will not disagree with that finding on appeal.

In a similar manner, plaintiff argued in her brief that there
was not sufficient evidence to find that she had secreted and hidden
marital assets. The trial court engaged in a very painstaking and
detailed analysis of plaintiff’s financial status before it concluded
that plaintiff was secreting funds for the purchase of her post-
marital home. At the hearing, plaintiff initially testified that she
did not use any of her own money in the purchase of her post-
marital home. However, when plaintiff later resumed the stand,
she explained that she had been confused by the earlier questions
and that she had actually paid for the $12,000 needed to purchase
the home from her checking account, which she closed before separa-
tion, a former IRA account and a loan from her sister. In light
of this recanted testimony, and other contradictions in the record
too numerous to mention, we hold that the trial court did not
commit reversible error in holding that plaintiff had secreted and
hidden marital assets. As a result, plaintiff's second, third, fifth
and sixth assignments of error are overruled.

III.

[4] Plaintiff’s final assignment of error raises the issue of whether
the trial court committed reversible error in considering the de-
fendant’s exhibits since they were not properly moved into evidence.
At the conclusion of his case, defendant’s counsel stated he wanted
“to make certain that all of my exhibits have been property [sic]
marked and offered.” Plaintiff argues that this was not sufficient
to introduce the defendant’s exhibits into evidence and that she
has been prejudiced since the trial court’s valuation of the marital
property came straight from the defendant’s exhibits.
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Although we disagree with plaintiff’s argument that this method
is not sufficient, we need not reach the issue. Rule 10(b) of the
North Carolina Rules of Appellate Procedure requires that for issues
to be preserved for appeal, a party must make a timely request,
objection or motion. At the very least defendant’s counsel’s state-
ment was enough to put plaintiff on notice that he was attempting
to offer the exhibits into evidence. However, plaintiff made no
objection. Plaintiff’s failure to properly preserve the issue prevents
her raising the issue for the first time on appeal. See In re Will
of King, 80 N.C. App. 471, 342 S.E.2d 394, disc. rev. denied, 317
N.C. 704, 347 S.E.2d 43 (1986). Plaintiff argues that the procedure
happened so quickly that she did not have an opportunity to object.
Nothing in the record nor in the argument suggests any reason
why counsel could not make a timely objection or if unable to
speak, some signal. This issue was not preserved at trial and is
not properly  before us now.

As to the rest of plaintiff’s assignments of error these are
deemed abandoned as per Rule 28(b)(5) of the North Carolina Rules
of Appellate Procedure as they were not addressed in the brief.
Similarly, defendant’s first and second cross-assignments of error,
are also deemed abandoned for having not been addressed in de-
fendant’s brief. For its third cross-assignment of error, defendant
argues this Court committed reversible error in denying defend-
ant’s motion to dismiss for failure to comply with the Rules of
Appellate Procedure. Although we appreciate defendant’s familiari-
ty with the Rules of Appellate Procedure, we see no need to revisit
our previous decision especially in light of the fact that this matter
has been resolved in favor of the defendant.

For the foregoing reasons the order of the trial court is
Affirmed.

Judges JOHNSON and COZORT concur.
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LEONARD GLENN, EMPLOYEE, PLAINTIFF v. McDONALD’S, EMPLOYER, DE-
FENDANT; AMERICAN MOTORISTS INSURANCE COMPANY, CARRIER,

DEFENDANT
No. 92101C66
(Filed 16 February 1993)
Master and Servant § 88 (NCI3d)— workers’ compensation—

settlement — authority of Commission to set aside

The Industrial Commission was without power to set aside
an order approving a settlement agreement in a Workers’
Compensation action where the record did not disclose and
the Commission did not find that the agreement was procured
by fraud, misrepresentation, mutual mistake or undue influence
as required by N.C.G.S. § 97-17. The fact that defense counsel
had attempted to revoke its consent to the agreement after
it was submitted to the Commission is immaterial.

Am Jur 2d, Workers’ Compensation § 62.
Judge LEWIS dissenting.

Appeal by plaintiff from an opinion and award by the Industrial
Commission issued 24 September 1991 by Commissioner J. Harold
Davis. Heard in the Court of Appeals 4 January 1993.

Plaintiff instituted this workers’ compensation action against
defendant McDonald’s Hamburger Restaurant (hereinafter
MecDonald’s) to recover for injuries plaintiff allegedly sustained on
22 October 1988 while stocking defendant McDonald’s walk-in freezer.
Plaintiff’s complaint indicated that boxes of frozen foods, which
were piled up to the ceiling in the freezer, fell on his left leg
and resulted in an injury to his knee.

Plaintiff testified that he immediately sought help from a co-
worker and notified his manager, Ms. Christine Vance, of his in-
juries. As a result of his injury, plaintiff underwent surgery to
repair torn ligaments in his knee. After subsequent treatment and
rehabilitation, plaintiff’s surgeon, Dr. Estwanik, assigned a twenty
percent disability rating to plaintiff’s left knee and further indicated
that plaintiff had a partial tear to the anterior cruciate ligament
in his “remote history” and that a “new episode” of recurrent
problems in the knee was most likely caused by an “injury of
a twisting nature on 10-22."



46 IN THE COURT OF APPEALS

GLENN v. McDONALD’S
[109 N.C. App. 45 (1993)]

Plaintiff submitted his claim to the Industrial Commission on
18 February 1989. Thereafter, plaintiff and defendant McDonald’s
entered into a Compromise Settlement Agreement on 16 October
1989. Counsel for defendants submitted to the North Carolina In-
dustrial Commission a Form 21 Agreement for Disability Benefits
on 7 December 1989. The agreement was subsequently approved
on 9 January 1990.

On 14 December 1989, prior to the Industrial Commission’s
approval but after the agreement was duly executed and submitted
to the Commission, defense counsel attempted to contact the ex-
ecutive secretary of the Industrial Commission by telephone with
regard to revocation of consent to the Compromise Settlement
Agreement. On 18 December 1989, defense counsel submitted a
letter to the Industrial Commission revoking defendant McDonald’s
consent to and requesting the return of the Compromise Settlement
Agreement. The letter also indicated that the insurance carrier
had obtained information which would require further investigation
of plaintiff’s claim and a reconsideration of defendant McDonald’s
admission of liability. The Commission never received this letter
or the note of the telephone conversation.

On 12 January 1990, defense counsel forwarded a Motion to
Set Aside Approval of the Compromise Settlement Agreement.
On 7 June 1990, the Full Commission ordered that the approved
agreement be set aside because neither defense counsel’s letter
nor the note of the telephone conversation was “matched” with
the Commission file prior to the approval of the settlement agree-
ment. The Full Commission further ordered a full hearing on the
merits.

Plaintiff did not appeal the decision of the Full Commission
but rather proceeded with a hearing on the issue of compensability.
At the hearing, defendant McDonald’s presented evidence rebut-
ting plaintiff’s contention that the injury in question occurred while
plaintiff was at work. Based on the evidence presented, Deputy
Commissioner Haigh, in an opinion and award dated 3 December
1990, found that plaintiff did not sustain an injury by accident
arising out of and in the course of his employment with defendant
and therefore denied plaintiff’s claim.

Plaintiff appealed Deputy Commissioner Haigh’s findings to
the Full Commission, and for the first time, objected to the setting
aside of the settlement agreement. On 24 September 1991, the
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Full Commission reviewed the record in its entirety and found
no reversible error. From this opinion and award of the Full Com-
mission, plaintiff appeals.

Hoover & Williams, P.A., by David F. Williams, for plaintiff-
appellant.

Hedrick, Eatman, Gardner & Kincheloe, by Mel J. Garofalo
and Stephen D. Koehler, for defendant-appellees.

WELLS, Judge.

The dispositive question for our review is whether absent a
showing of fraud, misrepresentation, mutual mistake, or undue in-
fluence, the Full Commission may set aside a settlement agreement
duly executed by the parties, properly submitted to the Industrial
Commission for approval, and approved by the Chairman of the
Commission in accordance with N.C. Gen. Stat. §§ 97-17 and 97-82.
We find that it may not.

N.C. Gen. Stat. §§ 97-17 and 97-82 permit employers and
employees to settle an employee’s workers’' compensation claim
and authorizes the Commission to approve such settlements as
long as certain requirements are met. N.C. Gen. Stat. § 97-82 pro-
vides as follows:

If after seven days after the date of the injury, or at
any time in case of death, the employer and the injured employee
or his dependents reach an agreement in regard to compensa-
tion under this Article, a memorandum of the agreement in
the form prescribed by the Industrial Commission, accompanied
by a full and complete medical report, shall be filed with and
approved by the Commission; otherwise such agreement shall
be voidable by the employee or his dependents.

If approved by the Commission, thereupon the memoran-
dum shall for all purposes be enforceable by the court’s decree
as hereinafter specified.

N.C. Gen. Stat. § 97-17 states that settlement agreements may
be entered into so long as “the amount of compensation and the
time and manner of payment are in accordance with the provisions
of this Article.” If an agreement is properly executed then a “copy
of such settlement agreement shall be filed by the employer with
and approved by the Industrial Commission.” N.C. Gen. Stat. § 97-17.
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In interpreting these provisions, the North Carolina Supreme
Court has held that the Commission acts in a judicial capacity
in approving a settlement agreement between parties, and the
settlement agreement, once approved, becomes an award enforceable
by court decree. Pruitt v. Publishing Co., 289 N.C. 254, 221 S.E.2d
355 (1976). The jurisdiction of the Commission to act in such capaci-
ty is invoked at the time the voluntary settlement agreement is
properly submitted for approval. Tabron v. Farms, Inc., 269 N.C.
393, 152 S.E.2d 533 (1967). In this case, as soon as the settlement
agreement had been duly executed by the parties and properly
submitted by defense counsel, the Commissioner had the immediate
authority to make an award.

Having established that the Commission had the authority to
approve the settlement agreement, the question becomes upon what
basis may the Commission make such an award. It is presumed
that the Commission approves a settlement agreement only after
a full investigation to determine whether the settlement is fair
and just. However, the Commission may not look to records, files
or evidence not presented to it for consideration and may not
base its decision on information not contained in the record before
it. Biddix v. Rex Mills, 237 N.C. 660, 75 S.E.2d 777 (1953). Therefore,
where the Commission had not received defendant McDonald’s
revocation of consent, failure to consider it would not be reversible
error. The Commission fully reviewed the file and gave “due con-
sideration to all matters” of record. It then determined that the
“compromise settlement agreement is fair and equitable, probably
in the best interest of all parties, and should be approved.” We
find that, based upon the record before the Commission, its ap-
proval of the settlement agreement was proper.

Once the Commission does approve a settlement agreement,
it is “as binding on the parties as an order, decision or award
of the Commission unappealed from, or an award of the Commission
affirmed upon appeal.” Pruitt, supra. This approved compensation
agreement will remain binding on the parties unless or until set
aside by the Commission. Id.

Where the Commission had authority to approve the agree-
ment and such approval was supported by the record of evidence
before it, the remaining question is under what circumstances may
approval of the settlement agreement be overturned. N.C. Gen.
Stat. § 97-17 provides in pertinent part as follows:
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[N]o party to any agreement for compensation approved by
the Industrial Commission shall thereafter be heard to deny
the truth of the matters therein set forth, unless it shall be
made to appear to the satisfaction of the Commission that
there has been error due to fraud, misrepresentation, undue
influence or mutual mistake, in which event the Industrial
Commission may set aside such agreement.

Thus, where there is no finding that the agreement itself was
obtained by fraud, misrepresentation, mutual mistake, or undue
influence, the Full Commission may not set aside the agreement,
once approved.

Here, the Full Commission found that the order approving
the agreement should be set aside on the grounds that the Commis-
sion did not receive information regarding defense counsel’s request
for revocation of consent to the settlement agreement. Defense
counsel’'s request for revocation of consent was based upon the
fact that it had found new information tending to refute plaintiff’s
contention that he was injured in the course of his employment.
The above statute, however, does not provide an exception allowing
the Full Commission to set aside an agreement merely because
one party to the agreement acquired new information or evidence.
In other words, defendant may not now deny the truth of the
matters asserted in the agreement based upon the acquisition of
new information. The issue of whether plaintiff had a compensable
injury was decided by the parties when the agreement was ex-
ecuted. Mullinax v. Fieldcrest Cannon, Inc., 100 N.C. App. 248,
395 S.E.2d 160 (1990). Furthermore, defendant McDonald’s had ex-
tensive time, almost one year, in which to investigate plaintiff’s
claim before it executed a settlement agreement.

Since the record did not disclose and the Full Commission
did not find that the agreement was procured by fraud, misrepresen-
tation, mutual mistake, or undue influence, as required by N.C.
Gen. Stat. § 97-17, the Commission was without power to set aside
the order approving the settlement agreement. The fact that defense
counsel had attempted to revoke its consent to the agreement
after it was submitted to the Commission is immaterial.

The decision of the Full Commission is hereby reversed and
the matter is remanded to the Full Commission for reinstatement
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of the Compromise Settlement Agreement entered into by the par-
ties and approved by the Commission.!

Reversed and remanded.
Judge COZORT concurs.
Judge LEWIS dissents.

Judge LEWIS dissenting.

I respectfully dissent from the majority’s decision to reverse
and remand and I would vote to affirm the award of the Industrial
Commission. In its opinion, the majority states that the authority
of the Commission is invoked at the time a voluntary settlement
is submitted for approval. I agree. However, the majority’s opinion
fails to address the issue of whether the Commission loses its
authority to act if one of the parties withdraws its consent before
the settlement agreement is approved. The answer to this question
is essential to the resolution of this case because defendants
strenuously argue that they withdrew their consent before the
agreement was filed on 9 January 1990, leaving nothing to be
approved.

It has been said by this Court that an agreement is binding
on the parties when approved by the Industrial Commission.
Buchanan v. Mitchell County, 38 N.C. App. 596, 248 S.E.2d 399
(1978), disc. rev. denied, 296 N.C. 583, 254 S.E.2d 35 (1979). Con-
versely, it has also been said that an agreement not approved
by the Industrial Commission is not binding on the parties. See
Baldwin v. Piedmont Woodyards, Inc., 58 N.C. App. 602, 293 S.E.2d
814 (1982). It logically flows from these statements that until an
agreement is approved by the Industrial Commission, either party
is free to withdraw its consent. That is what one party believed
it had done in this case.

The record indicates that defendants’ counsel placed a phone
call on 14 December 1989 and wrote a letter on 18 December
1989 to B. H. Whitehouse, Jr., Executive Secretary of the North

1. Defendant should also be required to pay interest on all sums which should
have been paid since the parties entered into the settlement agreement. N.C.
Gen. Stat. § 97-86.2.
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Carolina Industrial Commission requesting that the settlement agree-
ment not be approved and that the Form 21 Agreement be re-
turned. For some reason unexplained, however, neither the telephone
message nor the letter was matched with the Commission file which
contained the settlement agreement. The phone call which defend-
ants’ counsel placed to Mr. Whitehouse was received by Mr.
Whitehouse’s secretary. I am of the opinion that Mr. Whitehouse’s
secretary was an agent of the Industrial Commission and that by
communicating his clients’ desire to withdraw their consent to the
settlement agreement to Mr. Whitehouse’s secretary, defendants’
counsel acted sufficiently to put the Industrial Commission on notice
that one of the parties no longer consented to the agreement.
Having withdrawn their consent, and communicating such to the
Industrial Commission, there was thus no settlement for the Com-
mission to approve on 9 January 1990. See Morgan v. Town of
Norwood, 211 N.C. 600, 191 S.E. 345 (1937) (establishing necessity
of consent).

The majority’s opinion has the effect of penalizing defendants
for the faulty record keeping and the lapse in clerical assistance
of the Industrial Commission. Defendants discovered new evidence
indicating that Glenn's injury was not compensable and then made
reasonable efforts to communicate with the Industrial Commission.
It would be neither reasonable nor practical to require counsel
to have gone to any further lengths. To so hold would mean that
parties dealing with the Industrial Commission can never assume
communications have been received unless they get a “filed” copy
or speak directly with one of the Commissioners and record the
conversation, with, of course, their knowledge.

For the foregoing reasons I respectfully dissent.
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BOBBY GENE McMURRY v. COCHRANE FURNITURE COMPANY

No. 92275C59

(Filed 16 February 1993)

1. Labor and Employment § 63 (NCI4th) — employment at will —

termination —alleged bad faith promise to continue
employment —no bad faith exception

Defendant employer’s behavior was not sufficient to rise
to the level of a public policy violation, assuming that plaintiff’s
allegations are true, where plaintiff alleged that he had become
concerned about his job security as a result of a company
acquisition and consolidation, that he turned down an offer
from another company upon an oral promise that he would
have continued employment with defendant, and that he was
subsequently discharged by defendant. Our courts have to date
refused to recognize an independent “bad faith” exception to
the employment at will doctrine; any allegations of bad faith
must rise to the level of a public policy.

Am Jur 2d, Master and Servant § 27.

Modern status of rule that employer may discharge at-will
employee for any reason. 12 ALR4th 544.

Labor and Employment § 65 (NCI4th) — employment at will —
termination — other employment refused — additional considera-
tion exception—not applicable

Plaintiff’s failure to accept a tentative offer of employment
elsewhere in return for defendant’s gratuitous offer of con-
tinued employment for an indefinite period was not sufficient
additional consideration to create an enforceable and binding
contract and remove this case from the employment at will
doctrine. While plaintiff may have received a contract for per-
manent employment, a contract for permanent employment
implies an indefinite general hiring, terminable at will,
where there is no additional expression as to duration. The
employee must provide some additional consideration beyond
the obligation to perform services to change the nature of
such a contract.

Am Jur 2d, Master and Servant § 33.
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Appeal by plaintiff from Order entered 31 October 1991 by
Judge Thomas W. Seay, Jr. in Lincoln County Superior Court.
Heard in the Court of Appeals 10 December 1992.

Robert C. Powell for plaintiff-appellant.

Robinson, Bradshaw & Hinson, P.A., by D. Blaine Sanders,
for defendant-appellee.

WYNN, Judge.

This appeal arises out of an action seeking compensatory
damages for wrongful discharge and breach of an employment con-
tract. Plaintiff was employed at Trendline Furniture Company
(Trendline) as a traffic manager for their truck fleet. Defendant
Cochrane Furniture Company, Inc¢. (Cochrane) acquired Trendline
on 13 October 1989. On 1 January 1990, Cochrane consolidated
their own truck fleet with that of Trendline. Plaintiff apparently
became concerned about his job security as a result of the consolida-
tion and looked for other employment in anticipation of being
discharged by Cochrane. Plaintiff allegedly was offered employment
with Pem-Kay Furniture Company (Pem-Kay) as a traffic manager
in March of 1990. He contends that he turned down the offer with
Pem-Kay based on an oral promise from defendant that he would
have continued employment with Cochrane. Plaintiff was discharged
from employment by defendant on 18 May 1990 and thereafter,
filed a suit alleging wrongful discharge and breach of an employ-
ment contract based on the alleged oral promise. Defendant answered
and moved for summary judgment. The trial court granted defend-
ant’s motion based upon a finding that the plaintiff “at most, [had]
an employment agreement for an indefinite term and that his forego-
ing another job offer [did] not come within the public policy or
special consideration exceptions to the employment at will doc-
trine.” Plaintiff appealed.

By plaintiff-appellant’s sole assignment of error, he contends
that the trial court erred in granting the defendant’s motion for
summary judgment.

On a motion for summary judgment, the movant must show
that based upon the pleadings, discovery documents and affidavits,
there are no genuine issues of triable fact and that he is entitled
to judgment as a matter of law. N.C. Gen. Stat. § 1A-1, Rule
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56; Bolick v. Townsend Co., 94 N.C. App. 650, 381 S.E.2d 175,
disc. rev. denied, 325 N.C. 545, 385 S.E.2d 495 (1989). All evidence
is viewed in the light most favorable to the non-movant. McLaughlin
v. Barclays American Corp., 95 N.C. App. 301, 304, 382 S.E.2d
836, 838, cert. demied, 325 N.C. 546, 385 S.E.2d 498 (1989). The
issue before us then is whether the evidence taken in a light most
favorable to Mr. McMurry was sufficient to establish any genuine
issue of material fact. We hold that, as a matter of law, it was not.

Defendant contends that the plaintiff at most had an employ-
ment contract for an indefinite term and thus was terminable at
will. Plaintiff argues however, that he falls within two exceptions
to the terminable at will doctrine: 1) the public policy exception;
and 2} the additional consideration exception.

[11 The well-settled rule in this state is that “in the absence of
an employment contract for a definite period, both employer and
employee are generally free to terminate their association at any
time and without any reason,” Salt v. Applied Analytical, Inc.,
104 N.C. App. 652, 655, 412 S.E.2d 97, 99 (1991), disc. rev. denied,
331 N.C. 119, 415 S.E.2d 200 (1992) (citing S¢ill v. Lance, 279 N.C.
254, 182 S.E.2d 403 (1971} ), or for an irrational or arbitrary reason.
Id.; Coman v. Thomas Mfg. Co., Inc., 325 N.C. 172, 175, 381 S.E.2d
445, 447 (1989). The burden to establish the specific duration of
the employment contract lies with the employee. Rosby v. General
Baptist State Convention, 91 N.C. App. 77, 80, 370 S.E.2d 605,
608, disc. rev. denied, 323 N.C. 626, 374 S.E.2d 590 (1988) (citing
Freeman v. Hardee’s Food Systems, Inc., 3 N.C. App. 435, 165
S.E.2d 39 (1969)).

This general rule has become subject to two specific and strict-
ly defined exceptions. Our Supreme Court, in Coman, carved out
a public policy exception to the employment at will doctrine for
employees who have been wrongfully discharged for an unlawful
reason or for a reason which offends the public good. 325 N.C.
172, 381 S.E.2d 445. In Coman, plaintiff's employer wanted him
to operate a truck in violation of federal law and falsify federally
required records. Upon finding these actions offensive to the public
policy of North Carolina, the Court stated, “there can be no right
to terminate {a contract at-will] for an unlawful reason or purpose
that contravenes public policy.” Id. at 175, 381 S.E.2d at 447 (quoting
Sides v. Duke Umiversity, 74 N.C. App. 331, 342, 328 S.E.2d 818,
826, disc. rev. denied, 314 N.C. 331, 333 S.E.2d 490 (1985) ). Public
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policy was defined as “the principle of law which holds that no
citizen can lawfully do that which has a tendency to be injurious
to the public or against the public good.” Id. at 175 n.2, 381 S.E.2d
at 447 n.2 (citation omitted). In Sides, this Court reinstated a wrongful
discharge claim based on allegations that the plaintiff was dis-
charged from her employment for her refusal to testify untruthfully
or incompletely in a court action against her employer. Both Coman
and Sides involved allegations that the employer affirmatively in-
structed the employee to violate the law. In both cases, our courts
focused on the unlawful nature of the instructions and the potential
harm to the public if those instructions were followed. This case
does not present the same type of public policy implications.

Plaintiff's allegations of a public policy violation in the subject
case are essentially based on the premise that Cochrane made
a promise in bad faith to continue plaintiff's employment, in order
to comply with federal plant closing regulations. To date, our courts
have refused to recognize an independent “bad-faith” exception
to the employment at will doctrine. Salt, 104 N.C. App. at 662,
412 S.E.2d at 103; see also Amos v. Oakdale Knitting Co., 331
N.C. 348, 416 S.E.2d 166 (1992); Thompkins v. Allen, 107 N.C. App.
620, 421 S.E.2d 176 (1992); Howell v. Town of Carolina Beach,
106 N.C. App. 410, 417 S.E.2d 277 (1992). Rather, any allegations
of bad faith must rise to the level of a public policy violation.
See Thompkins, 107 N.C. App. 620, 421 S.E.2d 176 (where plaintiff’s
employer altered inventory records and then used those records
to discharge plaintiff, this Court held that while the evidence tend-
ed to show bad faith, not to be condoned, such behavior did not
rise to the level of a public policy concern). Plaintiff does not allege
that he was instructed to perform any unlawful activity or that
any unlawful activity occurred, but rather, that defendant’s behavior
constituted bad faith. Assuming arguendo that plaintiff’s allegations
are true, that he was retained by defendant in an effort to avoid
violation of federal plant closing regulations, and that this behavior
constituted bad faith, we do not find defendant’s behavior sufficient
to rise to the level of a public policy violation.

[2] Plaintiff contends that even if his case does not fall within
the public policy exception to the employment at will doctrine,
it does meet the requirements of the “additional consideration”
exception. He argues specifically, that his act of turning down
the offer of employment from Pem-Kay based on defendant’s prom-
ise of continued employment, constituted special consideration in
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addition to the usual obligation of service and thereby created
a binding contract of employment.

The “additional consideration” exception to the employment
at-will doctrine was established by this Court in Sides v. Duke
University, 74 N.C. App. 331, 328 S.E.2d 818. The plaintiff in Sides
moved from Michigan to Durham based on assurances from Duke
that she could be discharged only for “incompetence.” In recogniz-
ing the exception, this Court stated:

Generally, employment contracts that attempt to provide for
permanent employment, or “employment for life,” are terminable
at will by either party. Where the employee gives some special
consideration in addition to his services, such as relinquishing
a claim for personal injuries against the employer, removing
his residence from one place to another in order to accept
employment, or assisting in breaking a strike, such a contract
may be enforced.

Id. at 345, 328 S.E.2d at 828 (quoting Burkhimer v. Gealy, 39 N.C.
App. 4560, 454, 250 S.E.2d 678, 682, disc. rev. denied, 297 N.C.
298, 254 S.E.2d 918 (1979) ). The Court went on to hold that the
plaintiff's move from Michigan was sufficient additional considera-
tion to establish a binding employment contract under which she
could not be discharged for reasons other than unsatisfactory per-
formance. However, subsequent cases have narrowly construed the
additional consideration exception and found that moving from one
town to another is not always sufficient to constitute additional
consideration. See Salt, 104 N.C. App. 652, 412 S.E.2d 97 (no addi-
tional consideration where plaintiff failed to show that her move
from Greenville to accept employment by defendant in Wilmington
was induced by assurances concerning the duration of her employ-
ment or discharge policies of defendant employer). See also Buffaloe
v. United Carolina Bank, 89 N.C. App. 693, 366 S.E.2d 918 (1988)
(Plaintiff’s move from Charlotte to Lumberton for a promotion based
on defendant employer’s promise that employee would be fired
only for “illegal, immoral or unethical conduct” did not create a
binding contract because employer’s promise was nothing more
than gratuitous).

Thus, while plaintiff may have received a contract for perma-
nent employment, where there is no “additional expression as to
duration, a contract for permanent employment implies an indefinite
general hiring, terminable at will.” Humphrey v. Hill, 55 N.C. App.
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359, 362, 285 S.E.2d 293, 295 (1982} (quoting Malever v. Kay Jewelry
Co., 223 N.C. 148, 149, 25 S.E.2d 436, 437 (1943)). To change the
nature of such a contract, the employee must provide some addi-
tional consideration beyond the obligation to perform services. Tuttle
v. Kernersville Lumber Co., 263 N.C. 216, 219, 139 S.E.2d 249,
251 (1964). OQur courts have not to date recognized the failure to
accept a tentative offer of alternative employment as sufficient
additional consideration to create a binding contract. With regard
to this specific situation, this Court has previously stated, and
we agree that:

[tlhough the giving up of present or future jobs may be a
detriment to the employee, it is also an incident necessary
to place him in a position to accept and perform the contract.
The abandonment of other activities and interest is “a thing
almost every desirable servant does upon entering a new serv-
ice, but which, of course, cannot be regarded as constituting
any additional consideration to the master.”

Humphrey, 55 N.C. App. at 362-63, 285 S.E.2d at 296 (plaintiff’s
failure to accept a tentative offer of employment elsewhere based
on employer’s promise of continued employment was insufficient
to create an enforceable contract, where the period of time for
continued employment was too indefinite and the plaintiff's waiver
of his right to pursue other employment did not constitute sufficient
consideration). See also Tuttle, 263 N.C. 216, 139 S.E.2d 249 (reject-
ing employee’s contention that contract was for life).

In the subject case, plaintiff contends that upon seeking
assurances of job security, he was told by a supervisor with defend-
ant’s company that he would have a job with defendant for “as
long as [he] want[ed] it and as long as [his] job performance [was]
adequate.” Plaintiff admits however that he was not given a specific
date of termination, but “assumed” that he could work for defend-
ant “indefinitely.”

These assurances may provide an offer for permanent employ-
ment, but provide no specific terms or conditions. As in Buffaloe,
this defendant provided nothing more than a gratuitous promise
of continued employment. Moreover, as in Salt, plaintiff can show
no more than an offer of employment for an undetermined time.
Plaintiff’s failure to accept a tentative offer of employment elsewhere
in return for defendant’s gratuitous offer of continued employment
for an indefinite period was therefore not sufficient additional con-
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sideration to create an enforceable and binding contract and re-
move this case from the employment at will doctrine.

The trial court’s order of dismissal is therefore
Affirmed.

Judges Cozort and Greene concur.

IN THE MATTER OF THE WILL OF OLA TURNER PRINCE

No. 91185C1234
(Filed 16 February 1993)

1. Wills § 21.4 (NCI3d) — caveat proceeding —undue influence —

insufficient evidence

Caveators’ evidence was insufficient to warrant submis-
sion to the jury of an issue of undue influence by propounder
where it tended to show that testatrix was old and at times
suffered a memory loss; propounder, testatrix’s brother, assisted
testatrix with some of her affairs after the death of testatrix’s
husband; propounder’s former daughter-in-law made an appoint-
ment at testatrix’s request for testatrix to discuss the prepara-
tion of her will with an attorney; propounder drove testatrix
to see the attorney and was present at her conference with
the attorney; testatrix did not provide in her will for her
illegitimate son and her two grandchildren; on occasions testatrix
expressed to others that she was afraid of propounder; and
propounder was a beneficiary under her will.

Am Jur 2d, Wills § 151.

. Wills § 19 (NCI3d)— caveat proceeding— exclusion of docu-

ment in testatrix’s handwriting — remoteness — probative value
outweighed by prejudice

The trial court in a caveat proceeding did not abuse its
discretion in excluding a document handwritten by the testatrix
fifteen years prior to the execution of her will when it was
offered by caveators to prove testatrix’s state of mind because
it was remote in time, failed to specify to whom it referred,
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and failed to show a susceptibility of testatrix to propounder’s
influence, and its probative value was substantially outweighed
by its danger of prejudice.

Am Jur 2d, Wills § 152.

Appeal by respondent-caveator, Edna Jacqueline Prince Griffin,
from judgment entered 10 June 1991 by Judge Thomas W. Seay,
Jr., in Guilford County Superior Court. Heard in the Court of
Appeals 12 November 1992,

Boddie & Bolton, by John H. Boddie, for respondent-caveator
Edna Jacqueline Prince Griffin.

J. Sam Johnson, Jr., for petitioner-propounder Doyle Turner.

JOHNSON, Judge.

Respondent’s appeal is from a judgment based upon a jury
verdict that the paper writing offered for probate by the pro-
pounder, William Doyle Turner, Sr., was the last will and testament
of Ola Turner Prince. Caveats were originally filed by respondents
Edna J. Prince Griffin and Elbert Wayne Williams. Respondent,
Edna J. Prince Griffin, gave written notice of appeal on 5 July 1991.

At the 5 June 1991 trial, propounder’s evidence tended to
show that: In 1988, testatrix lived alone and for the most part
took care of herself and handled her own business affairs. During
the summer of 1988, testatrix decided to change her will and on
25 July 1988, she visited the Guilford County office of attorney
Sam Johnson to have a will prepared. On this visit, attorney Johnson
met with testatrix for about one and one half hours. In addition
to giving attorney Johnson the pertinent information to prepare
her will, testatrix told the attorney her age, birth date, address,
telephone number, the profession from which she retired, the date
of her husband’s death, the fact that her deceased husband is the
biological father of respondent Edna, that she is the adopted mother
of Edna, and that the adoption took place in Guilford County, North
Carolina.

Testatrix gave attorney Johnson a copy of her prior will of
1987 and directed him to refer to the specific legacies contained
therein for the purpose of placing those same legacies in the will
he was to prepare. Testatrix returned to attorney Johnson’s office
on 28 July 1988 and confirmed the contents of the will. On 29
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July 1988, testatrix returned and properly executed the will. Pro-
pounder accompanied testatrix to the attorney’s office only on 29
July 1988. He drove her there at her request; however, he never
sat in on a conference with testatrix and her attorney. Each time
attorney Johnson met with testatrix, he conferenced with her alone.

The beneficiaries in the will of 29 July 1988 are: respondent
Edna J. Prince Griffin, testatrix’s sister Alice M. Turner, testatrix’s
brothers Lemuel Turner and propounder William Doyle Turner.
Respondent Griffin was to receive testatrix’s automobile, the prop-
erty at 1511 Lincoln Street with its contents and furnishings, and
the real property in Hopewell, Virginia. The property at 1010 Logan
Street was to be placed in trust for the life of Alice, with the
remainder to propounder and Lemuel; the property in Lee County
was to go to the survivors of propounder, Lemuel and Alice; and
the residue of the estate was to go to propounder, Lemuel and Alice.

Respondent’s evidence tended to show that: During the sum-
mer of 1988, testatrix, seventy-six years old, suffered from various
episodes of confusion and memory loss. Some of testatrix’s confu-
sion may have been due to her medication. Testatrix lived alone
and for the most part, cared for herself and took care of her own
affairs. Occasionally, she would get lost driving within the
neighborhood. In September 1988, she was diagnosed as having
a mental disorder called dementia. She was afraid of propounder,
her brother, who visited her on regular basis. At times she was
of the opinion that he was stealing property from her.

On 29 July 1988, testatrix visited the office of attorney Sam
Johnson for the purpose of having a will prepared. She was accom-
panied by the propounder and propounder’s former daughter-in-law,
Elvira S. Turner. Elvira made the appointment with the attorney
at testatrix’s request. At the attorney’s office, testatrix identified
her property and named the relatives that she wanted to receive
property in her will. Testatrix’s illegitimate son, Elbert Wayne
Williams, received nothing in her will. Elbert, a drifter, seldom
contacted any of the family members and whenever he did contact
a family member, it was usually when he needed money. Propounder
and Elvira sat in the conference with testatrix and attorney Johnson
on 29 July 1988. In that conference, propounder expressed concern
over testatrix’s intent to leave certain property to her daughter,
respondent Edna J. Prince Griffin, and to testatrix’s sister, Alice
M. Turner. Despite propounder’s expressed concern, testatrix in-
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structed attorney Johnson as to various provisions she wanted
to make in her will for her daughter, her sister and other relatives.

At the close of the evidence presented, the jury returned the
following verdicts: (1) that at the time of the signing and executing
the paper writing dated July 29, 1988, Ola Turner Prince had suffi-
cient mental capacity to make and execute a valid last Will and
Testament and (2) that the paper writing dated July 29, 1988,
was in every part thereof, the Last Will and Testament of Ola
Turner Prince.

[11 By her first assignment of error, respondent contends the
trial court erred in denying respondent’s request to instruct the
jury on the issue of undue influence.

In a caveat proceeding, the burden of proof is upon the pro-
pounder to prove that the instrument in question was executed
with proper formalities required by law. “Once this has been
established, the burden shifts to the caveator to show by the greater
weight of the evidence that the execution of the instrument was
procured by undue influence.” In re Andrews, 299 N.C. 52, b4,
261 S.E.2d 198, 199 (1980). It is our duty, on review of this first
assignment of error, to consider all of the evidence in the light
most favorable to the caveators, deem their evidence to be true,
resolve all conflicts in their favor and give the caveators the benefit
of every reasonable inference to be drawn in their favor. Id.

For the influence to be undue:

[TThere must be something operating upon the mind of the
person whose act is called in judgment, of sufficient controlling
effect to destroy free agency and to render the instrument,
brought in question, not properly an expression of the wishes
of the maker, but rather the expression of the will of another.
It is the substitution of the mind of the person exercising
the influence for the mind of the testator, causing him to
make a will which he otherwise would not have made. (citations
omitted).

In re Will of Kemp, 234 N.C. 495, 498, 67 S.E.2d 672, 674 (1951).

Our Supreme Court has enumerated seven factors that are
probative on the issue of undue influence:
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1. Old age and physical and mental weakness.

2. That the person signing the paper is in the home of the
beneficiary and subject to his constant association and
supervision.

3. That others have little or no opportunity to see him.
4. That the will is different from and revokes a prior will.

5. That it is made in favor of one with whom there are no
ties of blood.

6. That it disinherits the natural objects of his bounty.
7. That the beneficiary has procured its execution.
In re Will of Mueller, 170 N.C. 28, 30, 86 S.E. 719, 720 (1915).

In the case at hand, respondent contends that sufficient evidence
was presented to support factors (1), (2), (4), (6), and (7) enumerated
above to warrant submission of an issue of undue influence:

(1) During 1988, testatrix was mentally weak and suffered
episodic confusion and loss of memory. She was on medication
and had good days and bad days as far as remembering things.
She was seventy-five years of age on 29 July 1988 when the will
was executed. In September 1988, she was diagnosed as having
a mental disorder of dementia.

(2) Propounder lived in Sanford, North Carolina and testatrix
lived in Greensboro, North Carolina. After testatrix’s husband died,
testatrix would call upon propounder to drive her various places
and to assist her with some of her affairs. During 1986, he saw
testatrix at least twice each week. On occasions, propounder visited
testatrix in her home without testatrix having invited him. After
July 1988, testatrix only called upon propounder once or twice
per month to help her. Testatrix expressed to others that she
was afraid of propounder and that she thought he was taking some
of her property.

(4) Testatrix had made prior wills, one in 1982 and one in
1987. Respondent was familiar with the 1982 and 1987 wills. The
1987 will left property to her and to propounder. She did not
remember if the will contained any other devises.
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(6) The 1988 will made no provision for testatrix’s son, Elbert
Wayne Williams, nor for her two grandchildren Olivia and Elizabeth
Griffin.

(7) Propounder’s former daughter-in-law made the appointment
with the attorney for testatrix. She and the testatrix were driven
to the attorney’s office by propounder. Propounder told the at-
torney that they brought testatrix there at her request. Propounder
was present during the discussions with the attorney, and asked
testatrix why she wanted to leave the Logan Street property to
her sister Alice.

The test for determining the sufficiency of the evidence of
undue influence is usually stated as follows:

[ijt is generally proved by a number of facts, each one of
which standing alone may have little weight, but taken collee-
tively may satisfy a rational mind of its existence. (citations
omitted).

In re Andrews, 299 N.C. at 55, 261 S.E.2d at 200.

We do not believe respondent presented sufficient evidence
of undue influence to have warranted submission of such an issue
to the jury. Evidence that testatrix was old and at times suffered
with memory loss; that propounder, testatrix’s brother, assisted
testatrix with some of her affairs after testatrix’s husband’s death;
that propounder’s former daughter-in-law at testatrix’s request made
the appointment with the attorney; that propounder drove testatrix
to see her attorney and sat in the conference she had with her
attorney; that testatrix did not make provisions in her will for
her illegitimate son and her two grandchildren; that on occasions
testatrix has expressed to others that she was afraid of propounder;
and that propounder was a beneficiary under the will, are insuffi-
cient factors to support an inference of undue influence. This evidence
fails “to support an inference that the will was the result of an
overpowering influence exerted by propounder of testatrix which
overcame testatrix’s free will and substituted for it the wishes
of propounder, so that testatrix executed a will that she otherwise
would not have executed.” In re Coley, 53 N.C. App. 318, 324,
280 S.E.2d 770, 774 (1981). This assignment of error is overruled.
The trial judge correctly charged the jury on the proper issues.
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[2] Respondent also contends that the trial court erred in its
exclusion of respondent’s exhibit #2 because it was relevant and
material. We find this argument to be meritless.

“Although relevant, evidence may be excluded if its probative
value is substantially outweighed by the danger of unfair prejudice,
confusion of the issues, or misleading the jury, or by considerations
of undue delay, waste of time, or needless presentation of cumulative
evidence.” North Carolina General Statutes § 8C-1, Rule 403 (1988).

The paper in question is a three-page document which
respondents wished to enter into evidence to prove the state of
mind of the testatrix. Although in the testatrix’s handwriting, the
document had the date of 17 October 1974 listed on the first page,
fifteen years prior to the execution of the will; did not indicate
it was addressed to anyone; spoke of a “relative” that was never
named in the document; and did not describe anyone, except to
refer to the person as “he”.

Because the document was remote in time, failed to specify
to whom the document was referring, and failed to definitely show
a susceptibility of propounder to influence testatrix, its probative
value is substantially outweighed by its danger of prejudice. The
trial court properly exercised its diseretion in excluding the evidence.
We, therefore, affirm.

Judges COZORT and LEWIS concur.

STATE OF NORTH CAROLINA v. CHARLIE ANDERSON McBRIDE, JR.

No. 91195C994
(Filed 16 February 1993)

1. Automobiles and Other Vehicles § 790 (NCI4th)— murder —
driving while impaired —evidence of malice — sufficient
There was sufficient evidence of malice in a second degree
murder prosecution arising from an automobile accident where
defendant drove his car knowing that his license was per-
manently revoked, indicating that he acted with a mind without
regard for social duty and with recklessness of consequences;
the fact that defendant used false license tags and lied to
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inspection personnel to obtain an inspection sticker indicates
a mind deliberately bent on mischief; and defendant’s driving
while substantially impaired after prior convictions for driving
while impaired and while his license was revoked manifests
a mind utterly without regard for human life and social duty.

Am Jur 2d, Automobiles and Highway Traffic §§ 340-344.

Alcohol-related vehicular homicide: nature and elements
of offense. 64 ALR4th 166.

. Evidence and Witnesses § 339 (NCI4th)— driving while
impaired —second degree murder—prior driving convictions
and false statements—admissible to show malice

The trial court did not err in a second degree murder
prosecution arising from an automobile accident by allowing
the State to present evidence of defendant’s prior driving con-
victions and a false statement made to an inspection station
a month earlier that his car was owned by his son’s automobile
business. The State offered the evidence to show the requisite
mental state for a conviction of second-degree murder, not
to show defendant’s propensity to commit the crime.

Am Jur 2d, Automobiles and Highway Traffic § 368;
Evidence §§ 320, 321, 324.

. Appeal and Error § 317 (NCI4th)— murder—closing
argument —not transcribed —issue not preserved for appeal

There was no prejudicial error in a second degree murder
prosecution arising from an automobile collision where defend-
ant contends that the court should not have allowed the State
to argue that evidence which had been admitted for a limited
purpose could be considered for another purpose, but failed
to record or transecribe opposing counsel's closing argument
for review. The Court of Appeals may not speculate as to
prejudicial error when defendant fails to preserve an issue
for review.

Am Jur 2d, Appeal and Error §§ 624, 625.

. Criminal Law § 1098 (NCI4th)— murder—automobile
accident — prior convictions as evidence of malice —improperly
used as aggravating factor

The trial court erred in a second degree murder prosecu-
tion arising from an automobile accident by finding prior
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convictions as an aggravating factor when those convictions
were offered by the State as proof of malice. N.C.G.S.
§ 15A-1340.4(ak1)o.

Am Jur 2d, Appeal and Error §§ 515, 516.

Appeal by defendant from judgment entered 3 May 1991 in
Rowan County Superior Court by Judge Howard R. Greeson, Jr.
Heard in the Court of Appeals 11 January 1993.

Defendant was indicted by the Rowan County grand jury for
second-degree murder, driving while impaired in violation of G.S.
§ 20-138.1, dr