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Albemarle 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Statesville 
Lexington 
Mocksville 
Lexington 
Taylorsville 
Mooresville 
Lexington 
Statesville 
Mocksville 
Wilkesboro 
Wilkesboro 
Wilkesboro 
Wilkesboro 
Banner Elk 
Bakersville 
Pineola 
Mars Hill 
Lenoir 
Hickory 
Hickory 
Morganton 
Hickory 
Hickory 
Hickory 
Hickory 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 

xiv 



DISTRICT JUDGES 

HUGH B. LEWIS 
AVRIL U. SISK 
NATHANIEL P. PROCTOR 
BECKY THORNE T1N14 

27A DENNIS J. REDWING (Chief) 
JOYCE A. BROWN 
ANGELA G. HOYLE 
JOHN K. GREENLEE 
JAMES A. JACKSON 
RALPH C. GINGLES, JR. 

27B LARRY JAMES WILSON (Chief) 
ANNA F. FOSTER 
K. DEAN BLACK 
CHARLES A. HORN, SR. 

28 GARY S. CASH (Chief)ls 
PETER L. RODA 
SHIRLEY H. BROWN 
REBECCA B. KNIGHT 
MARVIN P. POPE, JR. 
PATRICIA A. KAIJFMANN~~ 
ROBERT S. CILLEY (Chief) 
MARK E. POWELL 
DAVID KENNEDY FOX 
LAURA J. BRIDGES 
C. RANDY POOL 
C. DAWN SKERRETT 
JOHN J. SNOW, JR. (Chief) 
DANNY E. DAVIS 
STEVEN J. BRYANT 
RICHLYN D. HOLT 
BRADLEY B. LETTS 

ADDRESS 

Charlotte 
Charlotte 
Charlotte 
Charlotte 
Gastonia 
Belmont 
Gastonia 
Gastonia 
Gastonia 
Gastonia 
Shelby 
Shelby 
Denver 
Shelby 
Asheville 
Asheville 
Asheville 
Asheville 
Asheville 
Asheville 
Pisgah Forest 
Hendersonville 
Hendersonville 
Hendersonville 
Marion 
Cedar Mountain 
Murphy 
Waynesville 
Bryson City 
Waynesville 
Sylva 

EMERGENCY JUDGES 

Winston-Salem 
Oxford 
Reidsville 
Greenville 
Rocky Mount 
Pittsboro 
High Point 
Statesville 
Fayetteville 
Sanford 
Graham 
Kinston 
Shelby 
Lexington 
Kinston 
Concord 



DISTRICT JCDGES 

LAWRENCE HAMMOND, JR. 
ROBERT L. HARRELL 

JAMES A. HARRILL, JR. 
PATTIE S. HARRISON 

ROLAND H. HA YES'^ 
ROBERT W. JOHNSON 
WILLIAM G. JONES 
LILLUN B.  JORDAN^^ 
ROBERT K. KEIGER 
JACK E. KLASS 
C. JEROME LEONARD, JR. 
EDMLSD LOWE 
JAMES E. MARTIN 

J .  BRUCE MORTON 
DONALD W. OVERBY 
L. W. PAYNE, JR. 
STANLEY PEELE 
MARGARET L. SHARPE 
RrrssELL SHERRILL 111 
CATHERINE C. STEVENS 

ADDRESS 

Asheboro 
Asheville 
W i n s t o n - S a l e m  

Roxboro 
W i n s t o n - S a l e m  

Statesville 
C h a r l o t t e  

Asheboro 
W i n s t o n - S a l e m  

Lexington 
Charlotte 
High Point 
Ayden 
Greensboro 
Raleigh 
Raleigh 
Chapel Hill 
W i n s t o n - S a l e m  

Raleigh 
Gastonia 

RETIREDIRECALLED JUDGES 

Raleigh 
Smithfield 
Brevard 
Gastonia 
Trenton 
Smithfield 
Morganton 

1. Appo~nted and sworn in 31 January 2003 to replace Kenneth F. Crow who was elected t o  the Superior Court. 
2. Elected and sworn m 2 December 2002. 
3. Elected and sworn m 2 December 2002. 
4 Elected and sworn in 2 December 2002 to replace Lillian B. Jordan who retired 30 November 2002. 
5. Elected and sworn in 2 December 2002. 
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14. Elected and sworn m 2 December 2002 to replace Resa L. Harris who retlred 30 November 2002. 
15. Appointed Ch~ef Judge effective 2 December 2002 to replace Earl Justice Fowlrr, Jr., who retired 30 November 
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16. Elected and sworn in 2 December 2002. 
17. Appo~nted and sworn In 13 December 200'2. 
18. Appointed and sworn m 2 December 200'2. 
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CASES 

ARGUED AND DETERMINED IN THE 

COURT OF APPEALS 

WILLIAM F. MEDEARIS, I11 AND WIFE, PAULINE PHISTER MEDEARIS, PETITIONERS- 
APPELLANTS V. TRUSTEES O F  MYERS PARK BAPTIST CHURCH, C.D. 
SPANGLER FOUNDATION, INC., AND QUEENS COLLEGE, INC., RESPONDENTS- 
APPELLEES 

No. COA01-114 

(Filed 28 December 2001) 

Deeds- restrictive covenants-residential purposes-radical 
changes-implied waiver 

The trial court did not err in a declaratory judgment action 
determining the rights of petitioner homeowners to enforce a 
restrictive covenant requiring the pertinent property to be used 
only for residential purposes by granting summary judgment in 
favor of respondents who were attempting to expand a church 
complex by building a family life and learning center, because: 
(1) the changes to the pertinent restricted lots are so radical as 
practically to destroy the essential objects and purposes of the 
agreement, thus terminating the restrictive covenant; (2) peti- 
tioners impliedly waived their rights to enforce the residential 
restrictions by their conduct and statements which led respond- 
ents to believe that petitioners dispensed with their right to chal- 
lenge the nonconformity; and (3) enforcing the restriction would 
impose an undue hardship on respondents since they incurred 
tremendous expenses before petitioners filed suit. 

Appeal by petitioners from judgment entered 21 November 2000 
by Judge Forrest D. Bridges in Mecklenburg County Superior Court. 
Heard in the Court of Appeals 19 September 2001. 
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DeVore, Acton & Stafford, PA., by Fred W DeVore, 111, for 
petitioners-appellants. 

Kennedy, Covington, Lobdell & Hickman, L.L.P, by Roy H. 
Michaux, Jr., for respondent-appellee Trustees of Myers Park 
Baptist Church. 

Robinson, Bradshaw & Hinson, PA., by John R. Wester, for 
respondent-appellee C.D. Spangler Foundation, Inc. 

Guthrie, Davis, Henderson & Staton, PL.L.C., by Robert E. 
Henderson, for respondent-appellee Queens College. 

BRYANT, Judge. 

This is an appeal by William F. Medearis, 111, and his wife, Pauline 
Phister Medearis [petitioners] from an order granting the Trustees of 
Myers Park Baptist Church [MPBC], the C.D. Spangler Foundation, 
Inc. [Foundation] and Queens College, Inc. [collectively "respond- 
ents"] summary judgment on a petition for declaratory judgment to 
determine the rights of the petitioner-homeowners to enforce a 
restrictive covenant. Petitioners assign as error the trial judge's grant- 
ing of summary judgment to respondents after concluding, inter alia, 
that: 1) real property that was restricted to residential use only had 
undergone such a radical change as to practically render the restric- 
tive covenant nugatory; and 2) petitioners waived their right to 
enforce the restriction. 

The facts of this case span eighty-five years and are not in dis- 
pute. At issue is a residential restriction covering twelve of fourteen 
lots in Block 37 of the Myers Park subdivision in Charlotte. 
Petitioners seek to prevent respondents from expanding a church 
complex by building the Cornwell Family Life and Learning Center 
[Cornwell Center], named after the Spangler family. 

From 1914 to 1921, the Stephens Company developed Block 
37, dividing it into fourteen lots. See Illustration 1. The lots are num- 
bered as follows: 1, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14A and 14B. There 
is no Lot 2. Lots 3 through 14A form a rectangle, with Lots 3 through 
8 on one side, and Lots 9 through 14A on the other, 9 being across 
from 8. Lots 3 through 14A contain identical deed restrictions, includ- 
ing a covenant that the property only be used for residential pur- 
poses. The deeds also provide that "[ilt is expressly understood and 
agreed . . . that all of the foregoing covenants, conditions and restric- 
tions, which are for the protection and general welfare of the com- 
munity shall be covenants running with the land." Lots 1 and 14B are 
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adjacent to Lots 3 and 14A, respectively. They do not contain resi- 
dential restrictions.' 

By 1929, ten of the twelve restricted lots had residences on them. 
See Illustration 2. 'Ityo of the ten lots-9 and 10-were owned and con- 
tinue to be owned by the Medearis family. In 1943, the Efirds transferred 
lots 1, 14A and 14B to MPBC. Between 1948 and the early 1950s, MPBC 
built a sanctuary and educational building on Lots 1 and 14B, the unre- 
stricted lots. In 1955, MPBC acquired Lot 3 to provide for the future 
expansion of the church. The structure on the lot was used for church 
offices. In the early 1960s, plans were approved for construction of a 
classroom building, fellowship hall and church offices on Lots 1, 3 and 
14A. The structure on Lot 3 was demolished to clear the way for this 
construction. No waivers from the residential restrictions on Lots 3 and 
14A were requested. 

In 1962, Queens College transferred Lot 5 to MPBC to provide for 
future expansion of the church. The structure was removed in 1963, and 
since then the lot has been used for parking and as a playground. 
Therefore, in the first forty years since the formation of the block, 
MPBC had acquired three of the twelve restricted lots, removed struc- 
tures from two of them and built offices and classrooms on two of them. 

In 1962, MPBC acquired Lot 13 and the Wilkes-Riley House 
subject to a life estate. Following termination of the life estate, 
MPBC demolished the house in 1980 and has used the lot since 
then as a vehicle turn-around for church activities and for recreational 
purposes. 

In 1971, Queens College acquired Lot 7 and the Jones House. 
The lot has been used for parking since 1974. In 1989, MPBC ac- 
quired Lot 6 and the Pressley House. MPBC rented the house for resi- 
dential purposes until 1994, when it was then used by MPBC to house 
its ministers until 1989. Thereafter it was vacant for one year until it 
was demolished by MPBC in 2000. In 1991, MPBC acquired Lot 4 and the 
Withers House. The property was leased to Queens College until 2000 

. for continuing education classes, conferences, receptions and private 
functions. MPBC agreed to sell the house to Queens College in 2000 and 
move the house to Lot 8, where it now stands. 

In 1997, the Foundation acquired Lot 12 and the Archer House. It 
agreed to donate the lot to MPBC. The Foundation sold the house for 
one dollar. The house was moved off the property in 2000. Lot 12 has 
been vacant since then. 

1. These lots contain other restrictive covenants not pertinent to this action. 
Therefore, we will refer to them as the "unrestricted lots." 
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In December 1998, petitioners purchased Lots 9 and 10 from Mr. 
Medearis's parents for $880,000. Petitioners moved in on 31 October 
1999. In November 1999, the Foundation acquired Lot 11 and its struc- 
ture, the Baldwin House, for $1.5 million. This house was demolished 
on 2 February 2000 to prevent MPBC from having to obtain a zoning 
variance to build the Cornwell Center. Therefore, in roughly eighty 
years since the completion of Block 37, MPBC acquired six of the 
twelve restricted lots, removed or demolished at least five structures, 
and built several buildings for the church complex. Two of the 
remaining six restricted lots belong to the Foundation, which moved 
a house from Lot 12 and demolished the house on Lot 11. Two of the 
remaining lots belong to Queens College and are used for parking, 
classes and social events. The remaining two restricted lots belong to 
petitioners, who use both lots for a single residence. See Illustration 
3. 

Petitioners filed an action for declaratory judgment on 3 August 
2000 seeking to enforce the residential restrictions against MPBC, the 
Foundation and Queens College. MPBC and the Foundation filed a 
joint motion for summary judgment on 12 September 2000. 
Petitioners filed a notice of voluntary dismissal without prejudice as 
to Queens College on 18 September 2000, then filed a motion for sum- 
mary judgment on 27 September 2000. A consent motion to join 
Queens College was filed on 29 September 2000. Queens College filed 
a motion for summary judgment on 13 October 2000. The trial court 
granted respondents' motions for summary judgment on 21 
November 2000 and petitioners appealed. 

I. Summary Judgment 

North Carolina courts have held that summary judgment is an 
appropriate procedure in an action for declaratory judgment. Frank 
H. Connor Co. v. Spanish Inns Charlotte, 294 N.C. 661, 242 S.E.2d 
785 (1978); Montgomery v. Hinton, 45 N.C. App. 271, 262 S.E.2d 697 
(1980). The Declaratory Judgment Act [Act] provides that orders, 
judgments and decrees under the Act "may be reviewed as other 
orders, judgments and decrees." N.C.G.S. Ei 1-258 (1999); see also 
Nationwide Mutual Ins. Co. v. Allison, 51 N.C. App. 654, 277 S.E.2d 
473 (1981) (stating that the Act provides for the application of the 
same rules of review used in cases not brought under the Act). 
Therefore, on review of a declaratory judgment action, we apply the 
standards we would use when reviewing a trial court's denial of a 
motion for summary judgment. 
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Upon motion, summary judgment is appropriate where "the 
pleadings, depositions, answers to interrogatories, and admissions 
on file, together with the affidavits, if any, show that there is no gen- 
uine issue as to any material fact and that any party is entitled to a 
judgment as a matter of law." N.C.G.S. 3 1A-1, Rule 56(c) (1999). "An 
issue is material if the facts alleged would constitute a legal defense, 
or would affect the result of the action, or if its resolution would pre- 
vent the party against whom it is resolved from prevailing in the 
action." Koontx v. City of Winston-Salem, 280 N.C. 513, 518, 186 
S.E.2d 897, 901 (1972). An issue is genuine if it is supported by 
substantial evidence. Id. The moving party has the burden of proving 
that a genuine issue of material fact does not exist. Pembee Mfg. 
Corp. v. Cape Fear Constr. Co., 313 N.C. 488, 491, 329 S.E.2d 
350, 353 (1985). Once the moving party "makes the required show- 
ing, the burden shifts to the nonmoving party to produce a forecast of 
evidence demonstrating specific facts, as opposed to allegations, 
showing that he can at least establish a prima facie case at trial." 
Gaunt v. Pittaway, 139 N.C. App. 778, 784-85, 534 S.E.2d 660, 664-65, 
appeal dismissed and review denied by 353 N.C. 262, 546 S.E.2d 
401 (20001, cert. denied, 353 N.C. 371, 547 S.E.2d 810, cert. denied, 
- U.S. -, 151 L. Ed. 2d 261 (2001). The court must examine 
the moving party's evidence and resolve all inferences against the 
moving party. Id. 

11. Restrictive Covenants 

Restrictive covenants are generally not favored by the courts; 
therefore, ambiguities will be construed in favor of the unrestricted 
use of the land. Black Horse Run Prop. Owners Ass'n v. Kaleel, 88 
N.C. App. 83, 85, 362 S.E.2d 619, 621 (1987). However, "such 
covenants must be reasonably construed to give effect to the inten- 
tion of the parties, and the rule of strict construction may not be used 
to defeat the plain and obvious purposes of a restriction." Id. (citing 
Long v. Branham, 271 N.C. 264, 156 S.E.2d 235 (1967)). When 
enforced, restrictive covenants will be enforced to the same extent as 
any valid contractual relationship. Karner v. Roy White Flowers, 
Inc., 351 N.C. 433,436,527 S.E.2d 40,42 (2000). Restrictive covenants 
may be enforced by and against any grantee " '[wlhere the owner of a 
tract of land subdivides it and sells distinct parcels thereof to sepa- 
rate grantees, imposing restrictions on its use pursuant to a general 
plan of development or improvement. . . .' " Sedberry v. Parsons, 232 
N.C. 707, 710, 62 S.E.2d 88, 90 (1950). Restrictions under a general 
plan of development may be enforced against subsequent purchasers 
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of the land who take with notice of the restriction. Id. at 711, 62 
S.E.2d at 91. The test for determining whether a general plan of devel- 
opment exists is whether substantially common restrictions apply to 
all similarly situated lots. Id. 

Restrictive covenants may be terminated in several ways. 
Covenants may be terminated when they provide for their own termi- 
nation. See Tull v. Doctors Bldg., Inc., 255 N.C. 23, 120 S.E.2d 817 
(1961). Covenants may also be terminated when changes within the 
covenanted area are "so radical as practically to destroy the essential 
objects and purposes of the agreement." Id. at 39, 120 S.E.2d at 828 
(quoting Rombauer v. Compton Heights Christian Church, 40 S.W.2d 
545,553 (Mo. 1931)). Absent the termination of a restrictive covenant, 
the party against whom the covenant is sought to be enforced may 
still prevail on theories such as waiver, estoppel or laches. See, e.g., 
Williams v. Paley, 114 N.C. App. 571, 442 S.E.2d 558 (1994) (holding 
that intermittent violation of restrictive covenant did not waive plain- 
tiff's right to enforce covenant); Williamso,n v. Pope, 60 N.C. App. 
539,299 S.E.2d 661 (1983) (holding that prior waiver of right to object 
to violation of restrictive covenant did not waive right to object to 
subsequent and more radical departure from permitted use); 
Rodgerson v. Davis, 27 N.C. App. 173, 218 S.E.2d 471 (1975) (holding 
that all parties waived their rights to enforce set-back restrictions by 
either violating restrictive covenant or failing to object to violations). 

111. Radical Change 

We first address whether the covenant has been terminated. 
There is nothing in the record to indicate that the covenant has a ter- 
mination provision. Therefore, we must examine whether the prop- 
erty underwent a radical change. Although Lots 1 and 14B are subject 
to restrictive covenants, they are not limited to residential uses. 
Therefore, we look solely at Lots 3 through 14A and conduct our 
review based on their use. See Illustration 4. 

A. Residential 

Lots 9 and 10 are owned and occupied by the Medearis family and 
are being used for residential purposes. Therefore, they comply with 
the restrictive covenants. 

B. Parking 

Lots 5, 7 and 8 are currently used for parking. Lot 5 has been used 
for parking since 1963. Lots 7 and 8 have been used for parking since 
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1974. Therefore, three of the twelve lots containing the residential 
restrictions in Block 37 are being used for parking. Although our 
courts have held that parking lots do not constitute such a radical 
change as to nullify the residential restrictive covenants, Tull v. 
Doctors Bldg., Inc., 255 N.C. 23, 39-40, 120 S.E.2d 817, 828 (1961); 
H. L. Mills v. HTL Enters., 36 N.C.  App. 410, 418-19, 244 S.E.2d 469, 
474-75 (1978), this is not always the case. Whether or not a radical 
change has taken place depends on the facts and circumstances of 
each case. Karner v. Roy White Flowers, Inc., 351 N.C. 433, 437, 527 
S.E.2d 40, 43 (2000). 

Prior cases involving parking lots on restricted lots are distin- 
guishable. In H. L. Mills v. HTL Enters., 36 N.C. App. 410, 244 S.E.2d 
469 (1978), for example, the defendant owned a fast food restaurant 
in a block with restricted and unrestricted lots. The restaurant was on 
an unrestricted lot. When the defendant attempted to build a parking 
lot on an adjacent restricted lot, the plaintiffs sought to enjoin the 
construction and uphold the restriction. This Court held that con- 
struction of the parking lot was not significant enough to destroy the 
restrictive covenant or to constitute waiver or estoppel. Id. at 417-18, 
244 S.E.2d at 473-74. We find H. L. Mills, where only one lot was 
being used in violation of the restrictive covenant, to be distinguish- 
able from the case at bar, where three lots are currently used for 
parking. 

In l 3 ~ 1 1  v. Doctors Bldg., Inc., 255 N.C. 23, 120 S.E.2d 817 
(1961), the plaintiffs owned property in three of eight blocks of 
Myers Park that were subject to residential restrictions. The plain- 
tiffs brought an action to determine their rights, if any, to use their 
lots for non-residential purposes. The defendants were using 
seven restricted lots for office parking. There were approxi- 
mately eighty-five lots containing the residential restriction. The 
trial court concluded that the defendants' use of the seven lots for 
parking was in violation of the residential restriction, but that the use 
was not so radical a change as to render the restrictive covenant 
unenforceable. Id. at 34, 120 S.E.2d at 824. This Court affirmed, hold- 
ing that it would be inequitable to hold otherwise. In Tull, unlike this 
case, only a small percentage of restricted lots were being used for 
parking in violation of the restrictive covenant. As stated earlier, 
one quarter of the lots in Block 37 are currently used for parking. 
Based on the facts of the instant case, we find H. L. Mills and Tull dis- 
tinguishable, and hold that parking could, under certain circum- 
stances, constitute such a radical change as to destroy the restrictive 
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covenant. However, our analysis does not end here, as there are other 
lots to consider. 

C. Vehicle Turn-around 

The Wilkes Riley House on Lot 13 was demolished by MPBC after 
the life tenant moved off the property around 1980. Since then, it has 
been used as a vehicle turn-around for church activities and for recre- 
ational purposes. The vehicle turn-around is substantially similar to 
the lots being used for parking; therefore, it is a factor which we will 
consider in determining the nature of the change in Block 37. Like the 
parking lots in Tull, the vehicle turn-around is a violation of the 
covenant restricting use of the lot to residential purposes. 

D. Offices and Classrooms 

Lots 3 and 14A have been used openly and notoriously by MPBC 
for offices and classrooms since the mid-1950s and early 1960s. The 
parties stipulated that this use is in violation of the restrictive 
covenant. Therefore, these violations are also factors to consider in 
determining whether there has been such a radical change in Block 37 
as to practically destroy the essential purpose of the covenant. 

We note that in 1929, ten of the twelve restricted lots had resi- 
dences. When MPBC acquired Lots 3 and 14A forty to forty-five years 
ago and began using the structures for offices, classrooms, etc., eight 
of the twelve restricted lots in Block 37 still had residences. 

E. Vacant Lots 

Lot 4, the site of the Withers House when it was obtained by 
MPBC in 1991, was leased to Queens College for continuing educa- 
tion classes, conferences, receptions and private functions. The 
Withers House was recently moved from Lot 4 to Lot 8. Lot 4 is now 
vacant. 

Lots 6, 11 and 12, which once contained structures that were res- 
idential in nature, are now vacant. Lot 6 was the site of the Pressley 
House when it was acquired by MPBC in 1989. The Pressley House 
was demolished in July 2000 to allow the Withers House to be moved 
from Lot 4 to Lot 8. Lot 11 was the site of the Baldwin House when 
the house and lot were purchased in November 1999 by the 
Foundation for $1.5 million. The Foundation demolished the Baldwin 
House in February 2000 to eliminate the need for a zoning variance to 
build the Cornwell Center. Lot 11 is now vacant. Lot 12 was the site 
of the Archer House when it was acquired by the Foundation in 1997. 
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The Foundation sold the house for one dollar in January 2000 to make 
room for the Cornwell Center. The purchaser moved the Archer 
House across the street and out of Block 37. Lot 12 is now vacant. 

F. Summary 

In summary, Lots 5 ,  7 and 8 are currently used for parking, in 
violation of the restrictive covenant. Lot 13 is now used as a vehicle 
turn-around for church activities, in violation of the restrictive 
covenant. Lots 3 and 14A are currently used by MPBC as offices and 
classrooms in violation of the restrictive covenant. Lot 4, the site of a 
house used for almost ten years in violation of the restrictive 
covenant, is now vacant. Lots 6, 11 and 12 are now vacant after all res- 
idential structures were either demolished or moved to prepare for 
the building of the Cornwell Center. Therefore, at this point in our 
analysis, six of the twelve lots containing a residential restriction in 
Block 37 are in open and obvious violation of the restriction. Four 
other lots--4, 6, 11 and 12-previously used for residential pur- 
poses now stand vacant in preparation for building the Cornwell 
Center. As of the filing of this appeal Block 37 contained one residen- 
tial structure. See Illustration 4. 

G .  Radical Change 

Based on our examination of the use of the lots in Block 37, we 
hold that the trial court did not err in granting summary judgment for 
respondents because the changes to Block 37 are "so radical as prac- 
tically to destroy the essential objects and purposes of the agree- 
ment." Tull, 255 N.C. at 39, 120 S.E.2d at 828. We recognize that the 
residential restriction was put in place for the "protection and general 
welfare of the community." We also recognize that residential restric- 
tions are generally a property right of distinct worth. Id. at 41, 120 
S.E.2d at 829. However, in this case, the changes have destroyed "the 
uniformity of the plan and the equal protection of the restriction." 
Starkey v. Gardner, 194 N.C. 74, 79, 138 S.E. 408, 410 (1927). 
Therefore, summary judgment was appropriate. 

Other cases have held that residential restrictions were termi- 
nated because of radical changes within the restricted areas. In 
Muilenburg v. Blevins, 242 N.C. 271, 87 S.E.2d 493 (1955), for ex- 
ample, the plaintiffs owned a lot with a residential restriction that 
was imposed in 1911 when the property was just outside the city lim- 
its of Charlotte. Forty-four years later, when the city had expanded 
beyond the plaintiffs' lot, the plaintiffs entered into an agreement to 
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sell the property. The buyer, the defendant, wanted to buy the prop- 
erty free and clear of all encumbrances to use for commercial pur- 
poses. The defendant refused to pay the plaintiffs when they deliv- 
ered the deed because of the residential restriction. The plaintiffs 
brought an action for specific performance. The trial court declared 
the restriction void because the nature of the neighborhood had 
changed. The lot was surrounded by shopping areas, supermarkets, 
restaurants, offices, and gas stations. Our Supreme Court affirmed, 
finding ample evidence of a radical change that warranted the termi- 
nation of the residential restriction. Similarly, in the case at bar, the 
nature of Block 37 has changed over eighty-five years such that the 
residential restriction must be deemed terminated. 

In Starkey v. Gardner, 194 N.C. 74, 138 S.E. 408 (19271, the plain- 
tiff and defendant owned lots developed under a common plan of 
development. The lots had covenants prohibiting the building of a 
" 'commercial or manufacturing establishment, or factory, or tene- 
ment, or apartment house, or house or building to be used as a sana- 
torium or hospital, or allow at any time any buildings erected thereon 
for any such purpose.'" Id. at 75, 138 S.E. at 408. The defendant 
wanted to erect a building in violation of the covenant, and the plain- 
tiff sought an injunction. The trial judge found that restrictions had 
been terminated because more than eighty percent of the owners of 
lots in the subdivision had waived the restrictions by building busi- 
nesses. Id. at 76, 138 S.E. at 408. The trial judge also found that the 
road adjoining the restricted property had developed into a major 
thoroughfare and was worth at least one hundred percent more than 
its value as residential property. Id. Our Supreme Court affirmed in a 
case of first impression. 

IV. Waiver 

Even assuming that the trial court erred in granting summary 
judgment to respondents on the basis that the residential restriction 
terminated, we agree with the trial court that petitioners waived their 
right to enforce the restrictive covenant. 

Waiver is "an intentional relinquishment or abandonment of a 
known right or privilege." Johnson v. Zerbst, 304 U.S. 458, 464, 82 
L. Ed. 1461, 1466 (1938); Clement v. Clement, 230 N.C. 636, 639, 55 
S.E.2d 459,461 (1949). Almost any right may be waived, so long as the 
waiver is not illegal or contrary to public policy. Clement v. Clement, 
230 N.C. 636, 639, 55 S.E.2d 459, 461 (1949). 



IN THE COURT O F  APPEALS 11 

MEDEARIS v. TRUSTEES OF MYERS PARK BAPTIST CHURCH 

1148 N.C. App. 1 (2001)] 

Waiver is an affirmative defense. Cantrell v. Woodhill Enters., 
Inc., 273 N.C. 490, 160 S.E.2d 476 (1968). Rule 8(c) of the North 
Carolina Rules of Civil Procedure requires that pleadings contain 
short, plain, statements of "any matter constituting an avoidance or 
affirmative defense sufficiently particular to give the court and the 
parties notice of the transactions, occurrences, or series of transac- 
tions or occurrences, intended to be proved." N.C.G.S. 5 1A-1, Rule 
8(c) (1999); see Cantrell, 273 N.C. at 498, 160 S.E.2d at 482. Although 
waiver is a mixed question of law and fact, it is solely a question of 
law when the facts are not in dispute. Gouldin v. Inter-Ocean Ins. 
Co., 248 N.C. 161, 166, 102 S.E.2d 846, 849 (1958). 

In the case at bar, respondents raise waiver as a defense in their 
answers to petitioners' petition for declaratory judgment. We first 
determine whether respondents' pleadings meet the requirements of 
Rule 8(c). The Foundation's answer states, 

Petitioners and their predecessors in interest acquiesced to 
Myers Park Baptist Church . . . using numerous lots on Block 37, 
which were initially restricted to residential use only, for non- 
residential purposes. Petitioners and their predecessors in inter- 
est also have acquiesced to Queens College Inc.'s . . . use of Lots 
7 and 8 for non-residential purposes. 

Similarly, MPBC's answer states, "By allowing the extensive non- 
residential use of seven out of twelve lots in Block 37 over the years 
and by failing to otherwise exercise any right to enforce the restric- 
tions . . . , the petitioners and their predecessors in title have waived 
any right to enforce any non-residential use . . . ." in Block 37. Finally, 
Queens College's answer states: 

Petitioners and their predecessors in interest have acquiesced to 
the Church's continuous, nonresidential use of residential- 
restricted lots for significant church buildings . . . . Likewise, 
Petitioners and their predecessors in interest have also ac- 
quiesced to the nonresidential use of residential-restricted lots 
owned by Queens College, Inc. . . . Based on the foregoing, 
Petitioners have waived any right to enforce the residential 
restrictions . . . . 

We find these affirmative defenses sufficient to meet the pleading 
requirements of Rule 8(c). 

A waiver may be express or implied. See Turnage Co. v. Morton, 
240 N.C. 94, 81 S.E.2d 135 (1954). Neither the record nor the parties 
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indicate that petitioners expressly waived their right to enforce the 
residential restriction. Therefore, we determine whether there was an 
implied waiver by conduct. 

A waiver is implied when a person dispenses with a right "by 
conduct which naturally and justly leads the other party to  believe 
that he has so dispensed with the right." Guerry, 234 N.C. at 648, 68 
S.E.2d at 275. This Court previously ruled on a similar issue. In 
Rodgerson v. Davis, 27 N.C. App. 173, 218 S.E.2d 471 (1975), plaintiff 
landowners sought to enjoin defendants from building duplexes on 
lots containing several restrictive covenants, including a property 
line set-back provision and a prohibition against multi-unit family res- 
idences. While the restrictions were in place, plaintiffs built several 
dwellings in violation of the set-back provision, and defendants 
began constructing duplexes in violation of the set-back and single- 
family residence covenants. Plaintiffs sought an injunction to halt 
further construction and remove the duplexes. Defendants counter- 
claimed for an injunction requiring plaintiffs to comply with the 
set-back restriction. The other property owners were made parties to 
the action. 

The trial court found that the restrictive covenants were valid. 
The court enjoined defendants from further construction and dis- 
missed their actions because defendants had violated several 
covenants. Id. at 176,218 S.E.2d at 473. Furthermore, the court found 
that plaintiffs would suffer undue hardship if required to conform to 
the set-back requirements because their structures were already 
complete. Id. Defendant appealed. Plaintiffs also appealed the trial 
court's refusal to enjoin defendants from using their incomplete 
structures because plaintiffs had also violated the covenants and the 
other property owners did not object to the violations. Id. at 177, 218 
S.E.2d at 474. 

This Court affirmed, holding that all of the parties waived their 
rights to enforce the set-back restrictions. The plaintiffs and defend- 
ants waived their rights to enforce the set-back provision because 
they, too, had violated the restriction. The other property owners 
waived their rights to enforce the restrictions by failing to object to 
the violations.2 

2. Although the Rodger.wn court did not expressly state that failure to object was 
the reason why the plaintiffs who were later joined waived their rights, the opinion 
states that the mandatory injunction against the defendants would be inequitable 
because "none of the additional party plaintiffs objected to any violations of the 
defendants or the original plaintiffs prior to having been made parties to this action." 
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The case at bar is analogous to Rodgemon. In this case, petition- 
ers first learned of MPBC's plans to construct the Cornwell Center in 
June 1998 when they were invited as prospective homeowners to a 
meeting with the church. Petitioners purchased their house from Mr. 
Medearis's parents in December 1998. On 16 June 1999, Mr. Medearis 
sent a petition to neighbors requesting support to oppose a zoning 
variance needed by MPBC because it did not have enough land to 
meet the floor-to-area ratio needed to build the Cornwell Center. In 
the petition, Mr. Medearis stated that his understanding of the peti- 
tion was that it would not stop the building; rather, it would only limit 
its size. 

Petitioners moved into their residence on 31 October 1999. 
Thereafter, on 24 November 1999 the Foundation purchased Lot 11 
and on 3 February 2000 demolished the Baldwin House to eliminate 
MPBC's need for a zoning variance. Mrs. Medearis testified that 
shortly after the demolition, she told the church congregation, "[Mly 
family did not oppose the building of the [Cornwell Center] and . . . 
we were prepared to go to the zoning hearing and tell them so." 

The first time petitioners raised the issue of enforcing the resi- 
dential restriction was on 18 May 2000. Prior to that time, petitioners 
did nothing to prevent MPBC from constructing the Cornwell Center; 
rather, they negotiated to reduce the size, orientation and placement 
of the building on MPBC property. Petitioners negotiated with MPBC 
repeatedly to redesign the plans for the Cornwell Center so that they 
would support a zoning variance. Notwithstanding the numerous 
negotiations, Mr. Medearis never requested that MPBC not build the 
Cornwell Center. 

Consequently, in the year prior to petitioners' filing for declara- 
tory judgment, the Foundation and MPBC incurred significant 
expenses preparing to build the Cornwell Center. The Foundation 
purchased Lot 11 containing the Baldwin House on 24 November 1999 
for $1.5 million, then spent $16,195 to tear down the house. The 
Foundation also sold the Archer House on Lot 12 for $1, which was 
$252,579 less than the tax value. MPBC sold the Withers House to 
Queens College for $1.00 which was $392,229 less than the tax value. 
MPBC also pledged $100,000 to Queens College, which owns Lot 8, to 
move the Withers House in preparation for the construction of the 
Cornwell Center. 

Rodgel-son, 27 N.C. App. at 177, 218 S.E.%d at 474. Therefore, it is proper to infer this 
reason. 
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Based on the foregoing information, we hold that the trial court 
did not err in concluding that petitioners waived their rights to 
enforce the residential restrictions. Petitioners, by their conduct and 
statements, impliedly led respondents to believe that petitioners 
dispensed with their right to challenge the nonconformity. 
Furthermore, enforcing the restriction would impose an undue hard- 
ship on respondents because they incurred tremendous expenses 
before petitioners filed suit. Therefore, like the plaintiffs in 
Rodgemon, petitioners waived their rights to enforce the restriction. 

V. Conclusion 

We hold that the trial court did not err in granting respondents' 
motion for summary judgment and declaring that the residential 
restrictions for Block 37 have been terminated because radical 
changes have practically destroyed the purpose of the restrictions. 
We also hold that, even if the restrictions were valid, petitioners 
waived their rights to enforce the restrictions. Accordingly, we 
affirm. 

Affirmed. 

Judges WYNN and McCULLOUGH concur. 
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STATE OF NORTH CAROLINA v. HAROLD RAY FLEMING 
(AJKJA HAROLD RAY FLEMMING) 

No. COA00-1412 

(Filed 28 December 2001) 

1. Robbery- dangerous weapon-BB gun-no evidence of 
capability to inflict death or great bodily harm 

The trial court erred by not dismissing an armed robbery 
charge where it was clear that the weapon was a BB gun, even 
giving the State all reasonable inferences which could be drawn 
from the facts, and there was no evidence in the record of the BB 
gun's capability to inflict death or great bodily injury. The pre- 
sumption that a brandished instrument which appears to be a 
dangerous weapon is what it appears to be applies in the absence 
of any evidence to the contrary. Finally, there was plain error in 
that the trial court instructed on robbery with a dangerous 
weapon and on common law robbery using the Pattern Jury 
Instruction, but did not define "dangerous weapon." 
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2. Evidence- failure to rule on objection-evidence admissi- 
ble-error not prejudicial 

There was no prejudicial error in an armed robbery prosecu- 
tion where defendant contended that the court erred by failing to 
rule on his objection to a question to a police detective as to 
whether he had defendant on videotape for other robberies 
where the evidence was properly admitted because defendant 
had opened the door. 

Appeal by defendant from judgment entered 13 July 2000 by 
Judge Clarence W. Carter in Forsyth County Superior Court. Heard in 
the Court of Appeals 17 October 2001. 

Attorney General Roy Cooper, by  Assistant Attorney General 
Robert R. Gelblum for the State. 

J. Clark Fischer for defendant appellant. 

McCULLOUGH, Judge. 

Defendant Harold Ray Fleming was tried at the 12 July 2000 
Criminal Session of Forsyth County Superior Court after being 
charged with two counts of robbery with a dangerous weapon. 
Evidence for the State showed that on 11 March 2000 a man, later 
identified as defendant, went to Advance America, a casWpayday 
advance service located in Winston-Salem, North Carolina. The only 
person inside the business was employee Shannon Qayd. Once 
inside, defendant inquired about opening an account. Ms. Qayd 
noticed that defendant was wearing a black toboggan and had some 
discoloration of his lower lip. When Ms. Qayd brought defendant the 
requested information, he displayed a gun and a white plastic bag in 
one hand and told Ms. Qayd to give him the money. Ms. Qayd com- 
plied and gave defendant the money from the cash register. 
Defendant then told Ms. Qayd to give him the money out of the safe. 
Defendant followed Ms. Qayd to the back of the store and told her, 
"I'm coming with you." He was still holding the gun and the white 
plastic bag. 

Ms. Qayd opened the safe and gave defendant the money inside. 
Defendant then asked Ms. Qayd to give him the store's videotape. She 
replied that the system was fake and that there was no tape. 
Defendant told Ms. Qayd to go to the back of the store, and he left 
with $1,321.00 in cash from Advance America. 
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On 14 March 2000, defendant entered All Care Insurance Agency 
(All Care) located a few stores away from Advance America in the 
same shopping center in Winston-Salem. Once inside, defendant 
requested automobile insurance quotes. Defendant was again wear- 
ing a toboggan and witnesses noticed a white discoloration on his 
lower lip. Three employees were present at All Care at the time 
defendant entered the business. Ms. Robin Vantorre, one of the 
employees, asked defendant to get the vehicle identification number 
from his car so she could give him an accurate insurance quote. 
Defendant responded by placing a white plastic bag on the counter, 
saying, "Why don't you fill this up with your money." When Ms. 
Vantorre did not immediately comply, defendant opened his coat long 
enough for her to see the butt of a gun sticking out of the waistband 
of his pants. He then stated, "I'm serious, fill up the bag with the 
money." Ms. Vantorre then filled the bag with money from the cash 
register, while All Care owner William Lambert gave defendant his 
money. 

Defendant asked Mr. Lambert where the safe was, and was told, 
"That's all there is." Defendant walked to the back room with Ms. 
Vantorre, her coworker, and Mr. Lambert, and told them to remain in 
that room until he left. Ms. Vantorre and Mr. Lambert kept the door to 
the back room cracked open and heard defendant exit the business 
less than five minutes later. They watched defendant wander around 
the parking lot for a few minutes, then saw him get into a red 
Mitsubishi Eclipse and leave the area. 

Ms. Vantorre called 911 and described both defendant and his 
vehicle to the dispatcher. A few minutes later, Officer R.B. Rose of the 
Winston-Salem Police Department stopped a red Mitsubishi Eclipse 
driven by defendant. Officer Rose noted that defendant had a white 
discoloration on his lower lip, which was also described by employ- 
ees at both All Care and Advance America. Upon searching defend- 
ant, Officer Rose and the investigating officer assisting him recovered 
a BB gun from defendant's waistband. After looking inside the car, the 
officers found a white plastic bag between the driver's seat and the 
console. The bag contained $286.00 in cash, the same amount Mr. 
Lambert testified was taken from All Care during the robbery. 

The officers also recovered a black toboggan from beneath the 
driver's seat and a pair of zippered gloves from a side pocket in the 
driver's door of the Mitsubishi Eclipse. When shown the items at trial, 
Ms. Qayd testified that the gloves and the toboggan appeared to be 
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the same ones worn by the man who robbed Advance America. Ms. 
Vantorre testified that the jacket defendant was wearing when he was 
stopped by the officers appeared to be the same one worn by the man 
who robbed All Care. 

Defendant was arrested and read his Miranda  rights by Detective 
R.W. Beasley of the Winston-Salem Police Department. Thereafter, he 
signed a waiver of those rights and wrote out a confession regarding 
the robbery of All Care: "Went on Peters Creek, robbed the insurance 
company." On 1 May 2000, defendant was indicted on two counts of 
robbery with a dangerous weapon and was tried before a jury after 
the charges were joined for trial. The jury found defendant guilty on 
both counts. During sentencing, defendant was found to have a prior 
record level of IV and was sentenced to consecutive terms of 146-185 
months' imprisonment on each conviction. Defendant appealed only 
his conviction in the 14 March 2000 All Care robbery. 

On appeal, defendant argues that the trial court committed 
reversible error by (I) denying his motion to dismiss the All Care rob- 
bery with a dangerous weapon charge because the evidence showed 
that the weapon, a BB gun, was not a deadly weapon; and (11) failing 
to rule on his objection to the State's redirect examination of a police 
detective regarding whether the detective had defendant on video- 
tape in a different robbery. For the reasons set forth, we vacate 
defendant's conviction of robbery with a dangerous weapon and 
remand the case for resentencing on the lesser included offense of 
common law robbery. 

Nature of the Weapon 

[I] By his first assignment of error, defendant argues the trial court 
should have granted his motion to dismiss because the evidence 
showed that the weapon used by him in the All Care robbery was a 
BB gun, which does not qualify as a "dangerous weapon" under N.C. 
Gen. Stat. 3 14-87 (1999). 

Defendant was charged with two counts of robbery with a dan- 
gerous weapon, a crime codified by N.C. Gen. Stat. $ 14-87. Section 
14-87(a) states: 

(a) Any person or persons who, having in possession or with 
the use or threatened use of any firearms or other dangerous 
weapon, implement or means, whereby the life of a person is 
endangered or threatened, unlawfully takes or attempts to take 
personal property from another or from any place of business, 
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residence or banking institution or any other place where there is 
a person or persons in attendance, at any time, either day or 
night, or who aids or abets any such person or persons in the 
commission of such crime, shall be guilty of a Class D felony. 

"Under G.S. 14-87, an armed robbery is defined as the noncon- 
sensual taking of the personal property of another in his presence or 
from his person by endangering or threatening his life with a firearm 
or other deadly weapon, with the taker knowing that he is not entitled 
to the property and intending to permanently deprive the owner 
thereof." State v. Bates, 309 N.C. 528, 534, 308 S.E.2d 258, 262 (1983). 
To sustain a conviction of robbery under N.C. Gen. Stat. # 14-87, the 
State must prove "(1) the unlawful taking or attempted taking of per- 
sonal property from another; (2) the possession, use or threatened 
use of 'firearms or other dangerous weapon, implement or means'; 
and (3) danger or threat to the life of the victim." State v. Joyner, 
295 N.C. 55, 63, 243 S.E.2d 367, 373 (1978) (quoting N.C. Gen. Stat. 
Q 14-87(a)). A dangerous weapon "is generally defined as any article, 
instrument or substance which is likely to produce death or great 
bodily injury." State v. Sturdivant, 304 N.C. 293, 301, 283 S.E.2d 719, 
725 (1981 ). "[Alctual possession and use or threatened use of firearms 
or other dangerous weapon is necessary to constitute the offense of 
robbery with firearms or other dangerous weapon." State v. 
Faulkner, 5 N.C. App. 113, 119, 168 S.E.2d 9, 13 (1969). With these 
general principles in mind, we turn to defendant's motion to dismiss. 

"In ruling on a motion to dismiss, all evidence admitted must be 
considered in the light most favorable to the State, giving the State 
the benefit of all reasonable inferences to be drawn therefrom." I n  re 
Stowe, 118 N.C. App. 662,664,456 S.E.2d 336,337 (1995). Defendant's 
motion to dismiss "is properly denied if the evidence, when viewed in 
the above light, is such that a rational trier of fact could find beyond 
a reasonable doubt the existence of each element of the crime 
charged." State v. Williams, 334 N.C. 440, 447, 434 S.E.2d 588, 592 
(l993), judgment vacated on other grounds sub nom. N.C. v. Bryant, 
511 U.S. 1001, 128 L. Ed. 2d 42 (1994). 

Defendant maintains the State failed to prove all the elements of 
the charge of robbery with a dangerous weapon. More specifically, 
defendant argues that the lives of the employees at All Care were not 
in danger because he did not use an instrument that was likely to 
inflict death or great bodily injury, since the weapon he used was a 
BB gun. We agree. 
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Ms. Vantorre, an employee at All Care, testified as follows: 

[Prosecutor]: At some point did the Defendant-or did the 
man who walked in the store show you a gun? 

[Ms. Vantorre]: He opened his jacket-when he asked for the 
money to start with I didn't respond immediately because I was 
just like, did you say what I thought you just said, he opened his 
coat and all I could see was the butt, that appeared to me to look 
like a butt of a gun sticking in his waistband, and then he shut his 
coat back up. 

[Prosecutor]: Showing you what's been marked as State's 
Exhibit 1 for identification, did you see this gun on that day, on 
the 14th? 

[Ms. Vantorre]: I couldn't tell you if it was that gun. I didn't 
see the whole gun that day. 

[Prosecutor]: The gun that you saw on the Defendant that 
he showed to you, it was stuffed in his pants? 

[Ms. Vantorre]: Uh-huh. 

[Prosecutor]: Okay. Do you recognize any of this- 

[Ms. Vantorre]: I don't remember. I was just-it just scared 
me to death. I could tell it was a gun. 

[Prosecutor]: But you cannot identify State's Exhibit 1 as 
the gun that was used. 

[Ms. Vantorre]: No. 

On cross-examination, Ms. Vantorre admitted that only a few minutes 
elapsed from the time defendant showed her the weapon in his waist- 
band to the time he went to his car. Defendant's attorney also asked 
questions which revealed that defendant was apprehended by police 
officers just minutes after the 911 call was made by Ms. Vantorre. 
Officer Rose retrieved a BB gun from defendant's waistband during a 
pat-down search, a total of five minutes after Ms. Vantorre saw it 
tucked in the waistband of the man who robbed All Care. Even giving 
the State all reasonable inferences which may be drawn from the 
above-recited facts, it is clear the weapon in question was, in fact, a 
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BB gun. Defendant maintains that these facts constitute sufficient 
evidence to conclude that a dangerous weapon was not used, such 
that he could not be convicted of robbery with a dangerous weapon 
under N.C. Gen. Stat. 5 14-87. 

"Our Supreme Court has established rules with which to resolve 
sufficiency of evidence questions in armed robbery cases where the 
instrument used appears to be, but may not in fact be a dangerous 
weapon capable of endangering or threatening life." State v. 
Summey, 109 N.C. App. 518,528,428 S.E.2d 245,251 (1993). The rules 
are as follows: 

(1) When a robbery is committed with what appeared to the vic- 
tim to be a firearm or other dangerous weapon capable of endan- 
gering or threatening the life of the victim and there is no evi- 
dence to the contrary, there is a mandatory presumption that the 
weapon was as it appeared to the victim to be. (2) If there is some 
evidence that the implement used was not a firearm or other dan- 
gerous weapon which could have threatened or endangered the 
life of the victim, the mandatory presumption disappears leaving 
only a permissive inference, which permits but does not require 
the jury to infer that the instrument used was in fact a firearm or 
other dangerous weapon whereby the victim's life was endan- 
gered or threatened. (3) If all the evidence shows the instrument 
could not have been a firearm or other dangerous weapon ca- 
pable of threatening or endangering the life of the victim, the 
armed robbery charge should not be submitted to the jury. 

State v. Allen, 317 N.C. 119, 124-25, 343 S.E.2d 893, 897 (1986). 

Defendant argues that his case falls under subsection (3) above, 
while the State maintains that defendant's case falls under subsection 
(2), wherein the jury is permitted to infer that the instrument used 
was a dangerous weapon. The State argues that it is not completely 
clear whether the BB gun found by the officers was the same instru- 
ment used by defendant in the robbery of All Care. We reject this 
argument, as set forth previously. We agree that defendant's case 
could fall under Allen subsection (2), if the State had introduced evi- 
dence of the BB gun's capability to inflict death or great bodily injury. 
Had the State presented such evidence, the jury would have been 
allowed to make a permissible inference "which permits but does not 
require the jury to infer that the instrument used was in fact a firearm 
or other dangerous weapon whereby the victim's life was endangered 
or threatened." See Allen, 317 N.C. at 124-25, 343 S.E.2d at 897. 
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With regard to the charges of robbery with a dangerous weapon, 
the trial court instructed the jury as follows: 

The second case, which has been referred to as the All Care 
Insurance Agency case, in that case the Defendant has been 
accused of robbery with a firearm, which is taking and carrying 
away the personal property of another from his presence-from 
his person or in his presence without his consent by endangering 
or threatening a person's life with a firearm, the taker knowing 
that he was not entitled to take the property and intending to 
deprive another of its use permanently. 

Now, I charge that for you to find the Defendant guilty of rob- 
bery with a firearm the State must prove seven things beyond a 
reasonable doubt. First, that the Defendant took property from 
the person of another or in his presence. 

Second, that the Defendant carried the-away the property. 

Third, that the person did not voluntarily consent to the tak- 
ing and carrying away of the property. 

Fourth, that the Defendant knew he was not entitled to take 
the property. 

Fifth, that at the time of taking, the Defendant intended to 
deprive the person of its use permanently. 

Sixth, that the Defendant had a firearm in his possession at 
the time he obtained the property or that it reasonably appeared 
to the victim that a firearm was being used, in which case you 
may infer that the said instrument was what the Defendant's con- 
duct represented it to be. 

And seventh, that the Defendant obtained the property by 
endangering or threatening the life of that person, with the 
firearm. 

So I charge that if you find from the evidence beyond a rea- 
sonable doubt that on or about the alleged date the Defendant 
had in his possession a firearm and took and carried away prop- 
erty from the person or presence of a person without his [sic] vol- 
untary consent by endangering or threatening her life with the 
use or threatened use of a firearm, the Defendant knowing that he 
was not entitled to take the property, and intending to deprive 
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that person of its use permanently, it would be your duty to return 
a verdict of robbery with a firearm. 

However, if you do not so find or have a reasonable doubt as 
to one or more of these things, you will not return a verdict of 
guilty of robbery with a firearm. 

In State v. Thompson, 297 N.C. 285, 289, 254 S.E.2d 526, 528 
(1979), our Supreme Court stated: 

When a person perpetrates a robbery by brandishing an 
instrument which appears to be a firearm, or other dangerous 
weapon, in the absence of any evidence to the contrary, the law 
will presume the instrument to be what his conduct represents it 
to be-a firearm or other dangerous weapon. 

The Thompson scenario is not applicable in the current case because 
we have concluded that the only reasonable inference to be drawn 
from the evidence presented at trial was that a BB gun was utilized by 
defendant. Thus, there was affirmative testimony "tending to prove 
the absence of an element of the offense charged and required the 
submission of the case to the jury on the lesser included offense of 
common law robbery as well as the greater offense of robbery with 
firearms or other dangerous weapons." State v. Alston, 305 N.C. 647, 
651, 290 S.E.2d 614, 616 (1982). In the present case, the trial court 
instructed the jury on both robbery with a dangerous weapon and 
common law robbery. 

Alston is also helpful to our determination of whether the BB gun 
was a "dangerous weapon." "In determining whether evidence of the 
use of a particular instrument constitutes evidence of use of 'any 
firearms or other dangerous weapon, implement or means' within the 
prohibition of G.S. 14-87, the determinative question is whether the 
evidence was sufficient to support a jury finding that a person's life 
was in fact endangered or threatened." Alston, 305 N.C. at 650, 290 
S.E.2d at 614 (quoting N.C. Gen. Stat. 5 14-87). Based on the facts 
presented at trial, the Alston Court concluded that a BB gun could not 
be a firearm or other dangerous weapon within the meaning of N.C. 
Gen. Stat. 5 14-87 because it was incapable of endangering or threat- 
ening the life of a person. Id. at 651, 290 S.E.2d at 616; see also Allen, 
317 N.C. at 123, 343 S.E.2d at 896. We decline to hold, as a matter of 
law, that a BB gun can never be a dangerous weapon. See State v. 
Westall, 116 N.C. App. 534,540,449 S.E.2d 24,28, disc. review denied, 
338 N.C. 671, 453 S.E.2d 185 (1994) (declining to hold, as a matter of 
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law, that a pellet gun is or is not a dangerous weapon). For a jury to 
find that a BB gun is a dangerous weapon, there must be evidence in 
the record of the BB gun's capability to inflict death or great bodily 
injury. Such evidence is lacking in the case at bar. 

In furtherance of this point, our Supreme Court has also stated: 

[I]n a case where the instrument used to commit a robbery is 
described as appearing to be a firearm or other dangerous 
weapon capable of threatening or endangering the life of the vic- 
tim and there is no evidence to the contrary, it would be proper to 
instruct the jury to conclude that the instrument was what it 
appeared to be. The jury should not be so instructed if there is 
evidence that the instrument was not, in fact, such a weapon, but 
was a toy pistol or some other instrument incapable of threaten- 
ing or endangering the victim's life even if the victim thought 
otherwise. 

Allen, 317 N.C. at 125, 343 S.E.2d at 897. 

In the present case, after the trial court instructed the jury on 
robbery with a dangerous weapon, it then gave the standard instruc- 
tion on common law robbery. This was precisely the action taken by 
the trial court in Summey, 109 N.C. App. 518, 428 S.E.2d 245. In 
Summey, defendant was convicted of robbery with a dangerous 
weapon. Id. at 528,428 S.E.2d at 250. Defendant moved to dismiss the 
case because there was evidence that the victims were robbed with a 
pellet pistol and a BB rifle with a broken stock, and he maintained 
that no dangerous weapon was used. Id. In concluding that defend- 
ant's motion to dismiss was properly denied, the Summey Court 
noted the following: 

Thus, there is evidence that it appeared to the victims that the 
robbery was committed with dangerous weapons as well as evi- 
dence tending to show that the weapons in question were not 
dangerous weapons within the contemplation of G.S. 14-87. State 
v. Alston, 305 N.C. 647, 290 S.E.2d 614 (1982). Therefore, the trial 
court was required to submit the case to the jury on the lesser 
included offense of common law robbery, as well as armed rob- 
bery, and it was for the jury to determine the nature of the 
weapon used. Id.;  State v. Allen, 317 N.C. 119, 343 S.E.2d 893 
(1986). In this case, the jury was given instructions as to both 
armed and conmon law robbery and a definition of "dangerous 
weapon" a s  "one which is  likely to causc death or serious bod- 
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i l y  in jury ."  We find no error in the trial court's denial of defend- 
ant's motion to dismiss the charges of armed robbery. 

Id.  at 529,428 S.E.2d at 251 (emphasis added). While we note that the 
trial court's instruction was identical in all pertinent respects to 
N.C.P.I., Crim. 217.20, we also note that the trial court failed to define 
a dangerous weapon. We conclude that, in the context of this case, 
such an omission constitutes plain error. 

We thus hold that, when a weapon such as a BB gun is deter- 
mined to be the weapon used in a particular case, the record must 
contain evidence to support the jury's finding that the instrument 
was a dangerous weapon. Moreover, the jury must be properly 
instructed with a definition of a dangerous weapon. The absence of 
both these requirements compels us to vacate defendant's conviction 
of robbery with a dangerous weapon and remand the case to the 
trial court for resentencing on the lesser included offense of com- 
mon law robbery. 

Detective's Testimony 

[2] Defendant next argues that the trial court erred in failing to rule 
on his objection to a question posited by the State to a police detec- 
tive on redirect as to whether he had defendant on videotape for 
other robberies. Defendant essentially argues the detective's testi- 
mony was impermissible Rule 404(b) testimony that should have 
been excluded. We do not agree. 

N.C. Gen. Stat. § 8C-1, Rule 404(b) (1999) states: 

(b) Other crimes, wrongs, or acts.-Evidence of other 
crimes, wrongs or acts is not admissible to prove the character of 
a person in order to show that he acted in conformity therewith. 
It may, however, be admissible for other purposes, such as proof 
of motive, opportunity, intent, preparation, plan, knowledge, 
identity, or absence of mistake, entrapment or accident. 
Admissible evidence may include evidence of an offense commit- 
ted by a juvenile if it would have been a Class A, B1, B2, C, D, or 
E felony if committed by an adult. 

At trial, the State called Detective R.W. Beasley to testify about 
his contact with defendant after he was arrested for the robbery of 
All Care. Detective Beasley testified that he read defendant his 
Miranda  rights, got a confession from defendant, and later prepared 
a photographic line-up, with defendant's photo in the group. Ms. Qayd 
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positively identified defendant as the man who robbed Advance 
America. When defendant's attorney cross-examined Detective 
Beasley, the following exchange took place: 

[Defense Attorney]: Whenever you were questioning Mr. 
Fleming, did you ever tell him that he was caught on video cam- 
era or videotape? 

[Prosecutor]: Objection. If we could approach. 

THE COURT: Step up here. (Counsel approach the bench; dis- 
cussions were off the record.) 

[Defense Attorney]: Officer Beasley-or Detective Beasley, 
sorry, let me ask you this, when you were questioning Mr. Fleming 
regarding the robbery at the All Care Insurance Company and the 
robbery at the Advance America business on Peters Creek 
Parkway, did you tell him that he was on videotape in either one 
of those? 

A. I don't remember; it is very possible though. I can't sit up 
here and tell you for sure, but I will tell you it's very possible I did 
tell him that. 

Q. And if you did tell him that, that wouldn't have been the 
truth, would it? 

A. No, sir, it wouldn't have been true. 

Q. Do you often lie to the people you are interrogating? 

[Prosecutor]: Objection. 

THE COL-RT: Sustained. 

[Defense Attorney]: That's all. 

[Prosecutor]: In fact, you had him on video for some other 
robberies, did you not, Detective Beasley? 

[Defense Attorney]: Objection. 

THE COURT: Well, you opened the door. 

[Defense Attorney]: Your Honor, I did not- 

[Prosecutor]: You called-excuse me. 

THE COURT: That's what I cautioned you about when you 
were up here. 
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[Defense Attorney]: Specific question was with respect to 
these two that he is charged with and being tried for today. 

THE COURT: Step back up here. I cautioned you about it while 
you were up here. (Counsel approach the bench; discussions 
were off the record.) 

THE COURT: Anybody got any more questions or you want to 
leave it right where it is? 

[Prosecutor]: I think I'll leave it right where it is, Judge. 

We agree with defendant that "[alny party is entitled as a matter 
of law to a ruling on an objection." State v. Alford, 339 N.C. 562, 572, 
453 S.E.2d 512, 517 (1995). Defendant further asserts that failing to 
rule on an objection is tantamount to overruling the objection. Id. at 
572, 453 S.E.2d at 517. Defendant argues the trial court allowed prej- 
udicial information into evidence in violation of Rule 404(b). We note 
that the asking of the question is not itself evidence. We further note 
that defendant failed to ask the trial court for a limiting instruction at 
the time the questions were asked. 

The State, on the other hand, argues that it was defendant's duty 
to obtain a ruling if he wanted to preserve this issue for appeal. See 
N.C. R. App. I? 10(b)(l) (1999); and State v. Eason, 328 N.C. 409,420, 
402 S.E.2d 809, 814 (1991). While this is a correct statement, we also 
recognize that defendant cannot prevail on this assignment of error 
even if we consider it on the merits. 

To prevail, defendant must show that this error was prejudicial; 
put another way, defendant must show " 'there is a reasonable possi- 
bility that, had the error in question not been committed, a different 
result would have been reached at the trial out of which the appeal 
arises.' " State u. Gardner, 316 N.C. 605, 613, 342 S.E.2d 872, 877 
(1986) (quoting N.C. Gen. Stat. 5 15A-1443(a) (1983)). The State main- 
tains that defendant's guilt was well established by this point in the 
trial, based almost entirely on eyewitness testimony from Ms. Qayd, 
Ms. Vantorre, Officer Rose, and Detective Beasley. We agree. 

We are unpersuaded by defendant's argument that the evidence 
regarding videotape of defendant committing prior robberies was too 
prejudicial to be admitted. "Such highly probative evidence necessar- 
ily is prejudicial to the defendant-otherwise it would not have such 
great probative value." State v. Mercer, 317 N.C. 87, 95, 343 S.E.2d 
885,890 (1986). The State correctly points out that the test is whether 
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"[the evidence's] probative value is substantially outweighed by 
the danger of unfair prejudice." N.C. Gen. Stat. 5 8C-1, Rule 403 
(1999). This determination is in the sound discretion of the trial court. 
State v. Mason, 315 N.C. 724, 731, 340 S.E.2d 430, 435 (1986). After 
careful review of the record below, we conclude the evidence was 
properly admitted because defendant "opened the door," and the 
State was permitted to rehabilitate Detective Beasley, who was 
attacked by defense counsel. After careful review of the entire 
record, we conclude that this assignment of error is without merit, 
and is overruled. 

Defendant's conviction for robbery with a dangerous weapon is 
hereby vacated, and his case is remanded to the trial court for resen- 
tencing on the lesser included offense of common law robbery. 

Vacated and remanded for resentencing. 

Judges WYNN and BRYANT concur. 

STATE O F  NORTH CAROLINA \ .  WARREN DAVID ISENBERG, SR. 

(Filed 28 December 2001) 

1. Witnesses- expert-qualifications 
The trial court did not err in a first-degree statutory sexual 

offense and taking indecent liberties with a minor case by finding 
a licensed professional counselor witness was an expert in the 
area of counseling behavior of sexually abused children under 
N.C.G.S. # 8C-1, Rule 702, because: (1) the witness did not testify 
as to whether, in his expert opinion, the minor victim had been 
sexually abused, but instead testified that the victim's behavior 
was consistent with a child who had been sexually abused; and 
(2) the witness was in a better position than the jury, based on his 
training and experience, to determine what behavior was consist- 
ent or inconsistent with children who had been sexually abused. 

2. Evidence- hearsay-residual exception-unavailable witness 
The trial court did not err in a first-degree statutory sexual 

offense and taking indecent liberties with a minor case by allow- 
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ing a licensed professional counselor expert witness's testimony 
to be introduced as substantive evidence based on the residual 
exception to the hearsay rule under N.C.G.S. 8 8C-1, Rule 
804(b)(5), because: (1) the trial court found that the victim was 
unavailable; (2) the trial court found that the State presented suf- 
ficient guarantees of trustworthiness since the minor victim was 
personally present and had personal knowledge of the incidents 
at issue, the expert did not indicate that the victim had any moti- 
vation to make a false statement, the victim was not angry with 
defendant, neither the expert nor the victim's parents prompted 
the statement of the minor, and the victim did not recant her 
statements during the counseling sessions with the expert; and 
(3) the trial court attempted on two different occasions to speak 
with the minor victim to have her answer questions, and the vic- 
tim did not respond in any meaningful manner. 

3. Evidence- hearsay-medical diagnosis exception 
The trial court did not; err in a first-degree statutory sexual 

offense and taking indecent liberties with a minor case by per- 
mitting hearsay statements made by the minor victim to a pedi- 
atric nurse and to a doctor to be introduced as substantive evi- 
dence based on the medical diagnosis exception under N.C.G.S. 
5 8C-1, Rule 803(4), because: (I) the interviews of the victim met 
the trustworthiness requirement; and (2) the minor victim's state- 
ments stating how and by whom she was inappropriately touched 
were reasonably pertinent to diagnosis since the identification of 
defendant as the perpetrator was pertinent to continued treat- 
ment of the possible psychological and emotional problems 
resulting from the sexual offense. 

4. Evidence- expert testimony-credibility of victim 
The trial court did not err in a first-degree statutory sexual 

offense and taking indecent liberties with a minor case by per- 
mitting a licensed professional counselor and a doctor to tes- 
tify as to the credibility of the minor victim, because: (1) defend- 
ant made general objections to the statements during the trial, 
but at no time requested a limiting instruction; (2) an instruction 
limiting admissibility of testimony to corroboration is not 
required unless counsel specifically requests such instruction; 
and (3) the witnesses did not testify that the minor victim 
suffered from a post-traumatic stress disorder, but instead testi- 
fied as to the general characteristics of children who suffer from 
sexual abuse. 
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5. Sexual Offenses- first-degree-sufficiency of evidence 
The trial court did not err by failing to dismiss the charge of 

first-degree sexual offense because there was sufficient evidence 
of genital penetration. 

6. Sexual Offenses- indecent liberties with a minor-suffi- 
ciency of evidence 

The trial court did not err by failing to dismiss the charges of 
taking indecent liberties with a minor, because there is sufficient 
testimony in the record to support five counts of this crime. 

7. Evidence- instructions-statements of minor victim-sub- 
stantive purposes 

The trial court did not err in a first-degree statutory sexual 
offense and taking indecent liberties with a minor case by 
instructing the jury that the statements of the minor victim to a 
licensed professional counselor, a pediatric nurse, and a doctor 
were admitted as substantive evidence concerning the truth of 
what the victim stated at an earlier time, because the Court of 
Appeals has already determined that these statements were prop- 
erly admitted as substantive evidence by meeting the requisite 
guarantees of trustworthiness. 

Appeal by defendant from judgment entered 25 May 2000 by 
Judge Kimberly S. Taylor and amended 28 June 2000, in Superior 
Court, Cabarrus County. Heard in the Court of Appeals 17 October 
2001. 

Attorney General R o y  Cooper, by Assistant Attorney General 
Laura E. Crumpler, for the State. 

Bender and B a m e t t ,  by Harold J.  Bender, for defendant- 
appellant. 

McGEE, Judge. 

Warren David Isenberg, Sr. (defendant) was indicted for first 
degree statutory sex offense on 21 February 2000, and five counts of 
taking indecent liberties with a minor on 15 May 2000. A jury found 
defendant guilty of all charges on 25 May 2000. The cases were con- 
solidated for sentencing purposes, and defendant was sentenced to 
192 to 240 months in prison. Defendant appeals. 
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The evidence presented at trial by the State tended to show the 
minor victim's family and defendant's family were acquainted through 
the friendship of the minor victim's brother and defendant's son. The 
families did various activities together such as cookouts, Cub 
Scouting events, attending movies together, and babysitting each 
others' children. Defendant and his family invited the minor victim 
and her brother to spend the night at their home on 1 May 1999 and 
22 May 1999. 

Following several incidents at school in which the minor victim 
exhibited uncharacteristic episodes of violent behavior, the minor 
victim's mother took the minor victim to see Randy Howell (Howell), 
a licensed professional counselor, for several counseling sessions 
beginning on 19 May 1999. Howell testified he employed a technique 
called "draw therapy" during his counseling sessions, in which the 
minor victim would draw pictures and then the two would discuss the 
pictures. Over the course of several sessions, the minor victim drew 
pictures of herself in the shower, a "sad" bed and a "happy" bed, 
penises, and a picture of herself with no mouth, which Howell testi- 
fied was characteristic of children who have been sexually or physi- 
cally abused. 

The minor victim's mother testified that during the seventh ses- 
sion on 30 June 1999, the minor victim drew a picture of defendant 
sitting on a toilet. The minor victim explained to Howell that defend- 
ant was showing her his penis with "white pee-pee" coming out, and 
she made a motion which indicated defendant was masturbating. At 
this point, the minor victim's mother and Howell began to suspect 
sexual abuse, and they discussed reporting this information to the 
police. The minor victim's mother decided to wait because she felt 
her daughter was safe from repeated offenses, and she wanted to be 
certain before she brought such allegations against a friend. The 
minor victim's mother and Howell agreed to have a few more 
sessions. 

At the 11 August 1999 session, the minor victim stated defendant 
had touched her vagina and bottom. After this session, the minor vic- 
tim's parents contacted Detective Doug Wilhelm of the Concord 
Police Department. Detective Wilhelm arranged a visit to the 
Children's Advocacy Center, located on the pediatric floor of 
Northeast Medical Center. The minor victim was interviewed by 
Julie Brafford (Brafford), a pediatric nurse, and then physically 
examined by Dr. Amy Morgan. The interview with Brafford was 
videotaped, and the jury watched this video. During the interview, 
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the minor victim stated she was touched on her vagina and her 
bottom by defendant. 

Dr. Morgan testified she performed a physical examination of the 
minor victim on 30 August 1999. The minor victim told Dr. Morgan 
that defendant touched her vagina and inside her vagina. Dr. Morgan 
also testified that during the examination she noted a notch on the 
minor victim's hymen, which she described as consistent with sexual 
abuse. 

Defendant testified at trial and denied he ever engaged in any 
inappropriate touching of or any sexual conduct with the minor vic- 
tim. Defendant's wife also testified that she was with the minor victim 
during the weekends the minor victim spent the night at her and 
defendant's home, and she testified her husband did not do anything 
inappropriate with the minor victim. Defendant also presented char- 
acter witnesses who testified that his character and reputation in the 
community was very good. 

[I] Defendant first argues the trial court erred in finding that Howell, 
a licensed professional counselor, was an expert in the area of coun- 
seling behavior of sexually abused children. We disagree. 

In general, whether "a witness has the requisite skill to qualify as 
an expert in a given area is chiefly a question of fact, the determina- 
tion of which is ordinarily within the exclusive province of the trial 
court." State v. Goodwin, 320 N.C. 147, 150, 357 S.E.2d 639, 641 
(1987). A "finding by the trial judge that the witness possesses the 
requisite skill will not be reversed on appeal unless there is no evi- 
dence to support it." State v. Parks, 96 N.C. App. 589, 592,386 S.E.2d 
748,750 (1989) (quoting State v. Bullard, 312 N.C. 129,140,322 S.E.2d 
370, 376 (1984)). "Under N.C.G.S. 3 8C-1, Rule 702 a witness may be 
qualified as an expert if the trial court finds that through 'knowledge, 
skill, experience, training, or education' the witness has acquired 
such skill that he or she is better qualified than the jury to form an 
opinion on the particular subject." Goodwin, 320 N.C. at 150-51, 357 
S.E.2d at 641. 

In the case before us, Howell testified he had a master's degree in 
education, which included 2,000 hours at a day treatment center for 
children with behavioral problems stemming from both violent and 
sexual abuse; he was a licensed professional counselor in North 
Carolina; and he had six years of experience at Gaston Mental Health 
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at Court Drive School and Rowan County Behavioral Healthcare, 
where he counseled and treated children in a highly structured envi- 
ronment who had been traumatized by sexual and physical abuse. He 
was tendered as an expert in the counseling of and the behavior of 
sexually abused children. 

Defendant argues the trial court erred in qualifying Howell as an 
expert witness, pursuant to State v. Parker, 111 N.C. App. 359, 432 
S.E.2d 705 (1993) and State v. Rent, 320 N.C. 610, 359 S.E.2d 463 
(1987). However, in both Parker and Trent the trial court determined 
the expert was a qualified and properly tendered expert, but the court 
in both cases held neither expert was qualified to give an expert opin- 
ion concerning whether or not the victim in the case was sexually 
abused. 

Conversely, in the case before us, Howell did not testify as to 
whether, in his expert opinion, the minor victim had been sexually 
abused. He testified that her behavior was consistent with a child 
who had been sexually abused. Experts "in the field may testify on 
the profiles of sexually abused children and whether a particular 
complainant has symptoms or characteristics consistent with this 
profile." State v. Hall, 330 N.C. 808, 818, 412 S.E.2d 883, 888 
(1992). While Howell, based on his experience and training, was not 
in a better position than the jury to make the ultimate determination 
of sexual abuse, he was in a better position than the jury, based on his 
training and experience, to determine what behavior was consistent 
or inconsistent with children who had been sexually abused. The 
"nature of the experts' jobs and the experience which they possess 
make them better qualified than the jury to form an opinion as to the 
characteristics of abused children." State v. Grover, 142 N.C. App. 
411, 419, 543 S.E.2d 179, 184 (2001). The trial court did not err in qual- 
ifying Howell as an expert witness in that his testimony was of the 
nature that would assist the jury in their ultimate determination of 
sexual abuse. This assignment of error is without merit. 

[2] Defendant next argues the trial court erred in allowing the testi- 
mony of Howell to be introduced as substantive evidence under the 
residual exception to the hearsay rule. The trial court found the minor 
victim to be unavailable because the minor victim refused to answer 
questions asked of her at trial. 

N.C. Gen. Stat. # 8C-1 Rule 804(b)(5) (1999) "permits the admis- 
sion of statements having equivalent guarantees of trustworthiness 
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where a declarant is unavailable." State u. Pretty, 134 N.C. App. 379, 
384, 517 S.E.2d 677, 682 (1999). To be admissible, the trial court must 
determine that the declarant is unavailable, and the statement must 
meet a six-step analysis: 

(1) Whether the proponent of the hearsay provided proper 
notice to the adverse party of his intent to offer it and of its 
particulars; 

(2) That the statement is not covered by any of the exceptions 
listed in Rule 804(b)(1)-(4); 

(3) That the statement possesses "equivalent circumstantial 
guarantees of trustworthiness"; 

(4) That the proffered statement is offered as evidence of a mate- 
rial fact; 

(5) Whether the hearsay is "more probative on the point for 
which it is offered than any other evidence which the proponent 
can produce through reasonable means"; and 

(6) Whether "the general purposes of [the] rules [of evidence] 
and the interests of justice will best be served by admission of the 
statement into evidence." 

State v. Wagoner, 131 N.C. App. 285, 288, 506 S.E.2d 738, 740 (1998) 
(quoting State v. Swindler, 339 N.C. 469, 473-74, 450 S.E.2d 907, 910 
(1994)) (other citations omitted) (emphasis in original). "While no 
showing of necessity or trustworthiness is required for the other 
'firmly rooted hearsay exceptions,' a showing of necessity and trust- 
worthiness is required for statements admitted under the catch-all 
exception to the hearsay rule to avoid violating the constitutional 
right to confront." Wagoner, 131 N.C. App. at 289, 506 S.E.2d at 741 
(quoting State v. Jackson, 348 N.C. 644, 654, 503 S.E.2d 101, 107 
(1998)). 

In the case before us, the trial court found that the victim was 
unavailable and made findings to satisfy the six requirements in 
Wagoner. Defendant has chosen to focus his assignment of error on 
factor three in Wagoner and argues the trial court erred in finding 
the State presented sufficient guarantees of trustworthiness. We 
disagree. 

In order to evaluate circumstantial guarantees of trustworthiness, 
the court must examine the 
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(1) assurances of the declarant's personal knowledge of the 
underlying events, (2) the declarant's motivation to speak the 
truth or otherwise, (3) whether the declarant has ever recanted 
the statement, and (4) the practical availability of the declarant at 
trial for meaningful cross-examination. 

Wagoner 131 N.C. App. at 290, 506 S.E.2d at 741 (quoting State v. 
Triplett, 316 N.C. 1, 10-11, 340 S.E.2d 736, 742 (1986). The trial court 
found that the minor victim was personally present and had personal 
knowledge of the incidents at issue; Howell did not indicate that the 
victim had any motivation to make a false statement, that the victim 
was angry with defendant, or that Howell or the parent had prompted 
the statement of the minor victim; the minor victim did not recant her 
statements during the counseling sessions with Howell. The record 
also shows the trial court attempted on two different occasions to 
speak with the minor victim to have her answer questions. The minor 
victim did not respond in any meaningful manner when asked ques- 
tions, especially questions concerning the trial proceedings. There is 
evidence to support the trial court's findings, and we will not disturb 
the trial court's conclusion of law. We dismiss this assignment of 
error. 

[3] Defendant next argues the trial court erred by permitting hearsay 
statements made by the minor victim to Julie Brafford, a pediatric 
nurse, and to Dr. Amy Morgan to be introduced as substantive evi- 
dence pursuant to N.C. Gen. Stat. Q: 8C-l Rule 803(4) (1999), the med- 
ical diagnosis exception. 

Rule 803(4) "requires a two-part inquiry: (1) whether the declar- 
ant's statements were made for purposes of medical diagnosis or 
treatment; and (2) whether the declarant's statements were reason- 
ably pertinent to diagnosis or treatment." State v. Hinnant, 351 N.C. 
277, 284, 523 S.E.2d 663, 667 (2000). Testimony admitted under the 
medical diagnosis exception "is considered inherently reliable 
because of the declarant's motivation to tell the truth in order to 
receive proper treatment." Id. at 286, 523 S.E.2d at 669. Therefore, 
"the proponent of Rule 803(4) testimony must affirmatively establish 
that the declarant had the requisite intent by demonstrating that the 
declarant made the statements understanding that they would lead to 
medical diagnosis or treatment." Id. at 287, 523 S.E.2d at 669. Due to 
the difficulty in ascertaining "whether a declarant understood the 
purpose of his or her statements[] . . . the trial court should consider 
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all objective circumstances of record surrounding declarant's state- 
ments in determining whether he or she possessed the requisite intent 
under Rule 803(4)." Id.  at 287-88, 523 S.E.2d at 669-70. 

Defendant argues that because Dr. Morgan examined the minor 
victim pursuant to a request by Detective Wilhelm of the Concord 
Police Department following the arrest of defendant, the examination 
was in preparation for trial and not for medical treatment; conse- 
quently, the hearsay statements are not admissible under the Rule 
803(4) exception. Defendant relies on State v. S ta f ford ,  317 N.C.  568, 
346 S.E.2d 463 (1986), in which our Supreme Court excluded the tes- 
timony of a physician because in his examination he "neither treated 
nor diagnosed any condition" of the victim, nor was there any testi- 
mony that the victim visited the physician "for the purpose of treat- 
ment or obtaining a diagnosis." Id.  at 574, 346 S.E.2d at 467. Our 
Supreme Court held that under "Rule 803(4) a prerequisite to admis- 
sibility for substantive purposes of statements made to physicians 
is that they be 'made for the purpose of medical diagnosis or treat- 
ment.' " Id .  In Staf ford ,  the victim visited the physician only once, 
three days before the start of the trial. The trial court determined the 
victim's statements to the physician were "not for purposes of diag- 
nosis or treatment but for the purpose of preparing and presenting 
the state's 'rape trauma syndrome' theory at trial which was to com- 
mence three days later." Id.  

Defendant also relies on State  v. Bates ,  140 N.C. App. 743, 538 
S.E.2d 597 (2000), where our Court determined the trial court erred in 
admitting hearsay testimony of a psychologist because the interview 
between the psychologist and the child victim did not possess a 
"treatment motive," the victim did not know why she was at the inter- 
view, and the psychologist did not make it clear to the child victim 
that she needed treatment. Bates  at 746, 538 S.E.2d at 600. 
Furthermore, the psychologist did not emphasize the need to be 
truthful, and the interview was performed in a child-friendly envir- 
onment containing only small furniture and lots of toys, an en- 
vironment our Supreme Court has stated "does not emphasize the 
need for honesty." Id. 

However, the case before us is distinguishable from both Bates  
and Staf ford .  Regarding the statements of Brafford, the trial court 
made the following findings of fact: Brafford's interview of the minor 
victim took place in a hospital, and the victim was taken to the pedi- 
atric ward of the hospital; Brafford was wearing hospital uniform 
attire when she spoke to the minor victim, and she had a badge on 
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identifying her as a nurse; before the interview, Brafford explained to 
the minor victim that following the interview the minor victim would 
see a doctor for a physical examination; and Brafford asked the minor 
victim whether she understood the difference between the truth and 
a lie and instructed her to be truthful during the interview. These find- 
ings support the first prong of the medical exception analysis. The 
assurances of trustworthiness the medical exception requires were 
present. 

The required assurances of trustworthiness were also present in 
the statements made to Dr. Morgan. The examination occurred in a 
regular medical examination room. Dr. Morgan told the minor victim 
she would be examined from "head to toe." Dr. Morgan performed the 
examination similar to any other standard physical examination, 
starting by checking the minor victim's nose, throat, and ears. Dr. 
Morgan testified that when she performs a physical examination, 
she does 

a head to toe check-up. Kind of start at the top, ears, eyes, nose, 
throat, tummy, etcetera; and then as I get closer to or down to the 
area of the genitals, I tell them that just like their other doctor 
might have checked them there, that I need to check them there 
today to see if they're okay. 

Furthermore, Brafford testified the purpose of the "interview and 
. . . medical exam is to make sure that we get . . . factual information 
from the child and to make sure [that they] are physically okay and 
that they don't have any harm." Dr. Morgan testified the purpose of 
the examination "is to determine if the child has been injured and 
then if the child has been injured, to render any treatment and per- 
form any diagnostic studies and make appropriate referrals to 
specialists, whether they be for medical problems or psychiatric or 
psychological problems." The trial court found the purpose of the 
examination was "dual, in that it was both for the purpose of medical 
intervention and for the purpose of future prosecution[,]" which 
meets the first prong of the test. 

The minor victim's statements also are sufficient to meet the sec- 
ond prong of the Hinnant test. The statements the minor victim made 
were "reasonably pertinent to diagnosis." The minor defendant stated 
how and where she was inappropriately touched. She also stated by 
whom she was touched. The "victim's identification of the defendant 
as perpetrator was pertinent to continued treatment of the possible 
psychological and emotional problems resulting from the [sexual 
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offense]." State v. Aguallo, 318 N.C. 590, 597, 350 S.E.2d 76, 81 (1986). 
Defendant's assignment of error is dismissed. 

IV. 

[4] Defendant next argues the trial court erred by permitting Howell 
and Dr. Morgan to testify as to the credibility of the minor victim. 

In general, it is not error for experts "to testify concerning the 
symptoms and characteristics of sexually abused children and to 
state their opinions that the symptoms exhibited by the victim were 
consistent with sexual or physical abuse." State v. Kennedy, 320 N.C. 
20, 31-32, 357 S.E.2d 359, 366 (1987). The testimony is admissible if 
the testimony, "if believed, could help the jury understand the behav- 
ior patterns of sexually abused children and assist it in assessing the 
credibility of the victim." Id. 

Defendant argues, based on State v. Hall, 330 N.C. 808,412 S.E.2d 
883 (1992) and State v. Hensley, 120 N.C. App. 313, 462 S.E.2d 550 
(1995), that the evidence is admissible, if at all, only with a limiting 
instruction that it be considered for corroborative and not substan- 
tive purposes. In Hall, the Supreme Court found error in the admis- 
sion of testimony concerning the victim's diagnosis of post-traumatic 
stress disorder and conversion disorders. The Court did not rule this 
type of evidence was always inadmissible, but instead found the 
testimony 

was not limited by the trial court to any particular purpose. It was 
admitted for the substantive purpose of allowing the jury to infer 
that [the victim] had in fact been raped. Because this evidence 
was not limited by the trial court to corroborating [the victim's] 
version of the events . . . we find error in its admission. 

Hall, 330 N.C. at 823, 412 S.E.2d at 891-92. Likewise in Hensley, a 
physician's testimony concerning the symptoms of post-traumatic 
stress disorder exhibited by the victim, 

while not mentioning defendant's name specifically, without 
question intimates the cause of the alleged victim's post- 
traumatic stress syndrome was the sexual abuse inflicted by 
defendant. This testimony was thus erroneously admitted as 
substantive evidence to prove [the victim] suffered a sexual 
assault by anal penetration and that defendant committed the 
offense. 
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Hensley, 120 N.C. App. at 319, 462 S.E.2d at 554 (emphasis in origi- 
nal). However, in the case before us, defendant made general objec- 
tions to these statements during the trial, but at no time requested a 
limiting instruction. In North Carolina, the rule "has long been that an 
instruction limiting admissibility of testimony to corroboration is not 
required unless counsel specifically requests such instruction." State 
v. Quarg, 334 N.C. 92, 101, 431 S.E.2d 1, 5 (1993). 

Furthermore, we note the decisions in both Hall and Hensley are 
limited to post-traumatic stress disorders and conversion disorders. 
In State v. Richardson, 112 N.C. App. 58, 434 S.E.2d 657 (1993), our 
Court distinguished the underlying facts from Hall because the 
expert in Richardson testified to "basic characteristics of sexually 
abused children, reasons for children failing to report abuse to par- 
ents, and various events leading to disclosure." Id. at 65,434 S.E.2d at 
662. Our Court determined that since no "testimony as to an abuse 
'profile' or 'syndrome' was given . . . the analysis set forth in Hall is 
inapplicable." Id. Likewise, in the case before us neither Howell nor 
Dr. Morgan testified that the minor victim suffered from a post-trau- 
matic stress disorder. They both testified as to the general character- 
istics of children who suffer from sexual abuse. We therefore dismiss 
this assignment of error. 

Defendant next argues the trial court erred by failing to dismiss 
the charge of first degree sex offense and the charges of taking inde- 
cent liberties with a minor. 

[5] Defendant argues the charge of first degree sexual offense should 
have been dismissed because there was no evidence of penetration. 
We disagree. "For a charge of sexual offense to withstand a motion to 
dismiss for insufficient evidence, there must be evidence of anal or 
genital penetration by any object." State v. Dick, 126 N.C. App. 312, 
317, 485 S.E.2d 88, 91 (1997). Howell testified that the minor victim 
had reported that defendant touched her inside her vagina. Dr. 
Morgan testified that when she examined the minor victim, she ques- 
tioned the minor victim while using a soft cotton swab to touch areas 
of the minor victim's body. When Dr. Morgan touched the minor vic- 
tim inside her vagina, the minor victim stated defendant had touched 
her there. Dr. Morgan testified: 

When I placed the Q-tip on the vaginal area in between the 
labia or the lips of the vagina, she stated that she had been 
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touched there; and when I placed the Q-tip just touching the 
hymen but not inserting it into the vaginal canal, she stated . . . 
she had been touched there. 

I did ask her during the course of these questions, as I always do, 
who touched you there. . . . and she did answer my question and 
she said [defendant] touched me. 

Dr. Morgan also found a notch on the minor victim's hymen, which 
Dr. Morgan testified was evidence that was consistent with sexual 
abuse. In 

ruling on a motion to dismiss, the trial court must view all of the 
evidence in the light most favorable to the State, giving the State 
the benefit of every reasonable inference to be drawn from the 
evidence. A motion to dismiss must be denied where substantial 
evidence exists of each essential element of the crime charged 
and of the defendant's identity as the perpetrator. "Substantial 
evidence" is "such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion." 

State v. McAllister, 138 N.C. App. 252, 259-60, 530 S.E.2d 859, 864 
(2000) (quoting State v. Williams, 127 N.C. App. 464, 467, 490 S.E.2d 
583, 586 (1997)) (other citations omitted). The evidence at trial of 
penetration was sufficient to survive a motion to dismiss and be 
weighed and decided by the jury. 

[6] Defendant also argues there was not sufficient evidence to sub- 
mit to the jury five counts of taking indecent liberties with a child. 
N.C. Gen. Stat. # 14-202.1(a) (1999) states that: 

A person is guilty of taking indecent liberties with children if, 
being 16 years of age or more and at least five years older than the 
child in question, he either: 

(1) Willfully takes or attempts to take any immoral, 
improper, or indecent liberties with any child of either sex under 
the age of 16 years for the purpose of arousing or gratifying sex- 
ual desire; or 

(2) Willfully commits or attempts to commit any lewd or las- 
civious act upon or with the body or any part or member of the 
body of any child of any sex under the age of 16 years. 
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There is again sufficient testimony in the record of five counts of 
defendant taking indecent liberties with the minor victim. We there- 
fore dismiss this assignment of error. 

VI. 

[7] Defendant next argues the trial court erred in instructing the jury 
that the statements of the minor victim to Howell, Brafford, and Dr. 
Morgan were admitted as substantive evidence of the truth of what 
the minor victim stated at an earlier time. However, as we have 
already determined these statements were properly admitted as 
substantive evidence by meeting the requisite guarantees of trust- 
worthiness, it was not error for the trial court to instruct the jury 
accordingly. We therefore dismiss this assignment of error. 

No error. 

Judges TIMMONS-GOODSON and JOHN concur. 

GERALDINE A. BEST, PLAINTIFF-APPELLANT V. FORD MOTOR COMPANY, SAM 
JOHNSON'S LINCOLN MERCURY, INC. AND TRW, INC., DEFENDANTS-APPELLEES 

COA00-1083 

(Filed 28 December 2001) 

1. Release- mutual mistake-conclusory statements- 
insufficient 

The trial court properly granted Ford's motion for summary 
judgment in an action arising from an automobile accident where 
plaintiff had signed a release as to the other driver, his employer, 
and "all other persons, firms and corporations" but contended 
that it resulted from mutual mistake. Upon defendants' motions 
for summary judgment based upon the release, the burden shifted 
to plaintiff to produce a forecast of evidence demonstrating 
specific facts as opposed to allegations. Plaintiff merely offered 
conclusory statements that the release was executed under 
conditions amounting to mutual mistake and failed to state with 
particularity the circumstances surrounding the alleged mutual 
mistake. 
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2. Release- unintended-no evidence of mutual mistake 
The trial court properly granted summary judgment for the 

dealer which sold plaintiff her car and the manufacturer of the 
air bag which injured her where she had signed a covenant releas- 
ing certain parties and "all other persons, firms and corpora- 
tions." Although plaintiff argued that she never intended to 
release these parties, she presented no evidence of mutual 
mistake. 

Judge GREENE dissenting. 

Appeal by plaintiff from order entered 22 May 2000 by Judge 
Timothy L. Patti in Mecklenburg County Superior Court. Heard in the 
Court of Appeals 21 August 2001. 

Wallace & Graham,  P A . ,  by  Richard J. Lutxel, for plainti f f-  
appellant. 

S m i t h ,  Anderson, Blount,  Dorsett, Mitchell & Jernigan, L.L.P., 
by Kirk G. Warner and Johanna Searle Fowler, for defendant- 
appellee Ford Motor Co. 

Lawrence M. Baker, for defendant-appellee S a m  Johnson's 
Lincoln Mercury, Inc. 

Nelson, Mullins,  Ri ley  & Scarborough, L .L.P,  by Paul J. 
Osowski, and  Lord, Bissell & Brook, by David R. Reed, for 
defendant-appellee TRW, Inc. 

BRYANT, Judge. 

Plaintiff, Geraldine A. Best, and her husband were injured on 4 
September 1996 when their 1995 Ford Lincoln Town car was struck 
by a vehicle driven by Roderick Lane Hart, an employee of Westport 
Corporation. The passenger-side air bag deployed, striking plaintiff in 
the face and causing serious bodily injury. The air bag was designed 
and manufactured by TRW, Inc. Plaintiff's car was purchased from 
Sam Johnson's Lincoln-Mercury, Inc., which had purchased the car 
from Ford. 

On 1 August 1997, plaintiff and her husband signed a Covenant 
Not to Execute [CovenantI1 in consideration of $25,000. The 

1 There are two release documents discussed throughout this opinion The term 
"Covenant" refers to a document titled "Covenant Not to Execute," which was signed 1 
August 1997. The term "Release" refers to the document titled "Release and 
Settlement" signed in December 1997. 
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Covenant released Hart, Hart's wife, Nationwide Mutual Insurance 
Company (Hart's insurer), and "all other persons, firms and cor- 
porations except the Westport Corporation, [and] Ford Motor 
Company" or their insurance carriers (emphasis added). Several 
months later, plaintiff and her husband settled with Hart and his 
employer, Westport, for $175,000. At that time, the Bests signed a 
Release and Settlement [Release] provided by Westport's insurance 
company, Crum & Forster Insurance Co., Inc., (Crum & Forster 
Insurance). The Release specifically released "Roderick Hart and 
Westport Corporation," as well as "all other persons, firms and 
corporations . . . from any and all actions, claims and demands, what- 
soever which claimant [has] on account of or arising out of [the acci- 
dent]." Unlike the earlier Covenant, the December 1997 Release did 
not include any exceptions. 

On 4 August 1999 plaintiff filed this action against Ford, Sam 
Johnson's and TRW, alleging, inter alia, negligence and breach of war- 
ranty. Ford, Sam Johnson's and TRW filed motions for summary judg- 
ment pursuant to Rule 56 of the North Carolina Rules of Civil 
Procedure. N.C.G.S. 3 1A-1, Rule 56 (1999). The trial court granted 
defendants' motions after finding that both the Covenant and Release 
were binding. Therefore, plaintiff waived her rights to bring subse- 
quent actions arising out of the accident. Plaintiff appealed. 

The sole issue presented in this case is whether the trial court 
erred in granting defendants' motions for summary judgment after 
determining there was no genuine issue of material fact as to whether 
a mutual mistake of fact existed when the parties executed the 
Release. We hold the trial court did not err. Accordingly, we affirm. 

I. Releases, Covenants and Summary Judgment 

Upon motion, summary judgment is appropriate where "the 
pleadings, depositions, answers to interrogatories, and admissions on 
file, together with the affidavits, if any, show that there is no genuine 
issue as to any material fact and that any party is entitled to a judg- 
ment as a matter of law." N.C.G.S. Q 1A-1, Rule 56(c) (1999). "An issue 
is material if the facts alleged would constitute a legal defense, or 
would affect the result of the action, or if its resolution would prevent 
the party against whom it is resolved from prevailing in the action." 
Koontx v. City of Winston,-Salem, 280 N.C. 513, 518, 186 S.E.2d 897, 
901 (1972). An issue is genuine if it is supported by substantial evi- 
dence. Id. The moving party has the burden of proving that a genuine 
issue of material fact does not exist. Pembee Mfg. Cop.  v. Cape Fear 
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Constr. Co., 313 N.C. 488, 491, 329 S.E.2d 350, 353 (1985). Once the 
moving party makes the required showing, "the burden shifts to the 
nonmoving party to produce a forecast of evidence demonstrating 
specific facts, as opposed to allegations, showing that he can at least 
establish a prima facie case at trial." Gaunt v. Pittaway, 139 N.C. 
App. 778, 784-85, 534 S.E.2d 660, 664 (2000), cert. denied, - US. 
- , 122 S. Ct. 345, 151 L. Ed. 2d 261 (2001). The court must examine 
the moving party's evidence and resolve all inferences against the 
moving party. Id. 

A release is a "formal written statement reciting that the obligor's 
duty is immediately discharged." E. Allan Farnsworth, Contracts 
5 4.24 (2d ed. 1990). A release given for valuable consideration is a 
complete defense to a claim for damages due to injuries. 
Cunningham v. Brown, 51 N.C. App. 264, 276 S.E.2d 718 (1981). 
Releases and covenants not to sue are treated the same under the 
Uniform Contribution Among Tort-feasors Act (Act). See N.C.G.S. 
$ IB-4 (1999). Under the Act, a release or covenant not to sue that is 
given in good faith to one or more persons liable for the same injury 
does not discharge other tortfeasors, unless otherwise provided. Id.  
However, absent other evidence, a release that releases all other per- 
sons or entities is valid. Cunningham v. Brown, 51 N.C. App. 264, 
269, 276 S.E.2d 718, 723 (1981) (citing Caudill v. Chatham Mfg. Co., 
258 N.C. 99, 102, 128 S.E.2d 128, 130 (1962)). 

A release may be avoided upon evidence that it was executed as 
a result of fraud or mutual mistake. As this Court stated in 
Cunningham v. Brown, 51 N.C. App. 264, 276 S.E.2d 718 (1981), a 
motion for summary judgment may be avoided if affidavits submitted 
in opposition to the motion create a genuine issue of material fact 
regarding the parties' intentions in releasing unnamed tortfeasors. Id. 
at 273, 276 S.E.2d at 725 (1981) (citing Evans v. Tillet Bros. Constr. 
Co., 545 S.W.2d 8, 12 (Tenn. Ct. App. 1976)). In Cunningham, plain- 
tiffs, who were husband and wife, were injured when a tractor-trailer 
changed lanes into the lane in which they were traveling on a motor- 
cycle. Defendant requested an admission that plaintiffs' insurance 
carrier had paid plaintiffs $4975. When plaintiffs failed to answer, 
defendant moved for summary judgment against plaintiff wife on the 
grounds that the request for an admission was deemed admitted 
because of plaintiff wife's failure to answer. Plaintiff wife submitted 
an affidavit stating that the insurance adjuster delivered a check and 
a document requiring a signature, and that plaintiff wife thought she 
was signing a receipt for a check. The adjuster allegedly told plaintiff 
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wife that the dealings between plaintiff wife and the insurance com- 
pany would not affect claims against other defendants. Id.  at 266, 276 
S.E.2d at 721. The trial court held that the par01 evidence rule barred 
the admission of the affidavit. Id.  at 270,276 S.E.2d at 724. This Court 
reversed, holding that the affidavit was admissible to show that the 
release was procured under circumstances amounting to fraud or 
mutual mistake. Id.  at 274, 276 S.E.2d at 726. 

11. Ford Motor Company 

[I] We first address the effect of the December Release on Ford's lia- 
bility since Ford was expressly excepted from the August Covenant. 
The Release stated in pertinent part that plaintiffs "hereby [rlemise, 
[rlelease and [florever [dlischarge Roderick Hart and Westport 
Corporation . . . [and] all other persons, firms and corporations 
whomsoever of and from any and all actions, claims and demands, 
whatsoever which claimant now [has] . . . on account of or arising out 
of [the) accident. . . ." Plaintiff argues that a mutual mistake existed 
at the execution of the Release which specifically discharged Hart 
and Westport in December 1997. 

Plaintiff bases her argument on her March 2000 affidavit and the 
April 2000 affidavit of Jack Chappell, f o m e r  adjuster for Crum & 
Forster Insurance. In her affidavit plaintiff states that "[alt no time 
did I agree to, nor did I intend to release Ford Motor Company, Sam 
Johnson's Lincoln Mercury, Inc. or TRW, Inc." Jack Chappell states in 
his affidavit that "[alt no time was it the intention of Crum & Forster 
Insurance to absolve Ford Motor Company, Sam Johnson's Lincoln 
Mercury, or TRW, Inc. from any potential liability owed to Geraldine 
Best." He further stated that "at no time was it the intention of Crum 
& Forster Insurance to include in the Release and Settlement any 
other company or corporation not specifically mentioned therein." 
The affidavits were sworn in March and April 2000, respectively. 

Ford, on the other hand, argues that the Release was unambigu- 
ous and executed in the presence of plaintiff's attorney. Furthermore, 
plaintiff had a duty to read the Release and is charged with knowl- 
edge of its contents. Ford also argues that the fact that plaintiff and 
her attorney had specifically excluded Ford and Westport from the 
Covenant indicates there was no mutual mistake as to the Release. 

Ford further argues that plaintiff failed to present clear and con- 
vincing evidence of mutual mistake. Mutual mistake is " 'a mistake 
common to all the parties to a written instrument . . . [which] usually 
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relates to a mistake concerning its contents or its legal effect.' " Sykes 
v. Keiltex: Indus., Inc., 123 N.C. App. 482, 486, 473 S.E.2d 341, 344 
(1996) (alteration in original) (emphasis added) (quoting M.l? 
Hubbard & Co. v. Horne, 203 N.C. 205, 208, 165 S.E. 347, 349 (1932)). 
Here, Ford argues that plaintiff failed to show mutual mistake 
because she failed to submit any evidence that Hart and Westport- 
the other parties to the Release-were mistaken as to the effect of 
the Release. 

We find this argument persuasive. As we discussed in 
Cunningham, the par01 evidence rule does not bar the admission of 
affidavits to show mutual mistake or fraud. Because a mutual mistake 
is one that is common to all the parties to a written instrument, 
Sykes, 123 N.C. App. at 486, 473 S.E.2d at 344, the party raising the 
defense must state with particularity the circumstances constituting 
mistake as to all of the parties to the written instrument. 

In the case at bar, plaintiff submitted affidavits in support of her 
argument that there was a mutual mistake as between herself and 
Crum & Forster Insurance, which represented Hart and Westport, the 
other parties to the Release. We find these affidavits, which lack par- 
ticularity, to be insufficient to withstand a motion for summary judg- 
ment. Upon defendants' motions for summary judgment based on the 
release, the burden shifted to plaintiff "to produce a forecast of evi- 
dence demonstrating spec?@ facts, as opposed to allegations, show- 
ing that [slhe can at least establish apr ima  facie case at trial." Gaunt 
v. Pittaway, 139 N.C. App. 778, 784-85, 534 S.E.2d 660, 664 (2000), 
cert. denied, - U.S. -, 122 S. Ct. 345, 151 L. Ed. 2d 261 (2001) 
(emphasis added). Plaintiff, in her affidavit, merely states that she 
never intended to release Ford, Sam Johnson's or TRW. Specifically, 
plaintiff states that "if any language in the Release can be construed 
in a manner to apply to Ford Motor Company, Sam Johnson's Lincoln 
Mercury, Inc. or TRW, Inc., it is only through mutual mistake." 
Similarly, Jack Chappell merely alleged in his affidavit that Crum & 
Forster Insurance never intended to release any party not specifically 
mentioned in the Release. Plaintiff's affidavit contains conclusory 
statements that the Release was executed under conditions which 
amounted to mutual mistake. To raise a genuine issue of material fact, 
plaintiff must allege specific facts upon which she intends to rely in 
establishing mutual mistake. See In  re Loftin's Estate, 21 N.C. App. 
627, 631, 205 S.E.2d 574, 576, aff'd, 285 N.C. 717, 208 S.E.2d 670 
(1974). 
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Plaintiff argues that Peede v. Gen. Motors Corp., 53 N.C. App. 10, 
279 S.E.2d 913 (1981), is on point and supports her contention. We 
disagree. In Peede, the plaintiff, a passenger in a car owned and being 
driven by his brother, was injured in a collision with another car. The 
plaintiff's brother's car was manufactured by General Motors 
Corporation [GMC]. The plaintiff settled with his brother and the 
brother's insurance company. The agreement released "all other tort 
feasors" from liability. The plaintiff then sued GMC and the driver of 
the other car. The defendants moved for summary judgment on the 
grounds that plaintiff's claim was barred by the release in the settle- 
ment agreement. The plaintiff also moved for summary judgment on 
the grounds that there was a mutual mistake as to the language in the 
release. The plaintiff, in support of his motion, submitted affidavits 
from himself and his brother's insurance adjuster. The trial court 
granted defendants' motion for summary judgment. 

This Court reversed, holding that the affidavits and other ma- 
terials offered by the plaintiff in opposition to the defendants' motion 
were sufficient to raise a genuine issue of material fact as to whether 
a mutual mistake existed when the parties executed the release. Id. 
at 17,279 S.E.2d at 918. The Court relied in part on the affidavits sub- 
mitted by the plaintiff and the insurance adjuster. Specifically, the 
plaintiff testified that the insurance aauster told her that "it is a 
release which releases your brother only." Id.  at 13, 279 S.E.2d at 916. 
Similarly, the insurance adjuster testified in his affidavit: 

I told [the plaintiff] and made it perfectly clear to [him] and his 
wife that this was releasing only [the insurance company and the 
plaintiff's brother]. That was my intent, and as far as I know, that 
was Mr. Peede's intent. 

. . . My only intent was to release his brother and [the insur- 
ance company]. . . . 

Id. at 15, 279 S.E.2d at 917. The insurance adjuster further testified 
that "[tlhe words 'all other' tort feasors in the fifth line was mistak- 
enly left in and included in the release." Id. at 16, 279 S.E.2d at 917. 

Unlike the plaintiff in Peede, plaintiff in the case at bar has failed 
to state with particularity the circumstances surrounding the alleged 
mutual mistake. Neither plaintiff's affidavit nor that of Jack Chappell 
indicated any conversation contemporaneous with the signing of the 
Release that would indicate mutual mistake of fact; plaintiff merely 
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offers statements from herself and Chappell that they never intended 
to release anyone other than Hart and Westport. Further, we are not 
convinced that an affidavit, signed over three years after the execu- 
tion of the Release, by a former claims adjuster, can appropriately 
state the intent of the company when the Release was executed. This 
is insufficient to produce a forecast of evidence demonstrating spe- 
cific facts to show that plaintiff could establish a prima facie case at 
trial. Thus, the trial court properly granted Ford's motion for sum- 
mary judgment. 

111. Sam Johnson's Lincoln Mercury, Inc. 

[2] Plaintiff argues that she never intended to release Sam Johnson's. 
In her affidavit, plaintiff stated: 

4. That prior to filing a lawsuit, I reached an agreement with the 
insurance company for Roderick Hart and his employer, Westport 
Corporation. The insurance company was Crum & Forster 
Insurance Company. 

5. That as part of the agreement, I signed a Release and 
Settlement Form, provided to me by Crum & Forster, that 
released Roderick Hart and Westport Corporation form [sic] fur- 
ther liability. 

6. At no time did I agree to, nor did I intend to release Ford Motor 
Company, Sam Johnson's Lincoln Mercury, Inc. or TRW, Inc. 

According to Chappell's affidavit, the Release was executed on or 
about 23 December 1997. The Covenant Not to Execute was executed 
several months earlier on 1 August 1997. 

It is clear from the record and plaintiff-appellant's brief that plain- 
tiff alleges mutual mistake only as to the December Release and 
Settlement. Because the Release was executed several months after 
the Covenant, we must address whether the Covenant released Sam 
Johnson's from liability. 

As we stated earlier in this opinion, a release or covenant not to 
sue that is given to one or more persons liable for the same injury 
does not discharge other tortfeasors, if given in good faith. N.C.G.S. 
5 1B-4 (1999). However, absent other evidence, a release which 
releases all other persons or entities is valid. C u n n i n g h a m  v. Brown,  
51 N.C. App. 264, 269, 276 S.E.2d 718, 723 (1981) (citing Caudill v. 
Mfg. Co., 258 N.C. 99, 102, 128 S.E.2d 128, 130 (1962)). The Covenant 
Not to Execute in the case at bar provided that plaintiff agreed to: 
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release and discharge . . . Kristen and Roderick Hart and 
Nationwide Mutual Insurance Company, . . . and all other per- 
sons, firms and corporations except the Westport Corporation, 
Ford Motor Company or any Insurance Carrier providing cover- 
age to Westport Corporation, Ford Motor Company their heirs, 
executors, administrators, successors, assigns, employees, 
bailees, agents and servants from all and all manner of actions, 
causes of action, suits, debt, accounts, judgments, claims and 
demands whatsoever in law or equity as a result of, growing out 
of or in any way connected with any and all injuries both to per- 
sons andlor damages to property resulting or to result or which 
might result in the future from an accident which occurred on or 
about the 4th day of September, 1996, at or near Gastonia, North 
Carolina . . . . 

(emphasis added). The Covenant specifically excluded Westport and 
Ford. However, Sam Johnson's fell within the catch-all phrase, "and 
all other persons, firms and corporations." Therefore, Sam Johnson's 
was released and discharged by Plaintiff's Covenant. 

Plaintiff presents no evidence regarding mutual mistake as to the 
Covenant. The scope of review on appeal is limited to consideration 
of the assignments of error set out in the Record on Appeal. N.C. R. 
App. P. 10(a). Because the Covenant released Sam Johnson's from lia- 
bility, the subsequent Release and Settlement had no effect on Sam 
Johnson's. Accordingly, the trial court properly granted Sam 
Johnson's motion for summary judgment. 

IV. TRW, Inc. 

Plaintiff also argues that she never intended to release TRW, Inc. 
For the reasons stated in the discussion of Sam Johnson's motion for 
summary judgment, we hold that the trial court properly granted 
TRW's motion for summary judgment. 

V. Conclusion 

The trial court did not err in finding the Covenant and Release 
signed by plaintiff were binding, and in granting defendants' motions 
for summary judgment. As to Ford, plaintiff failed to present ade- 
quate evidence of mutual mistake as to all the parties to the Release. 
As to Sam Johnson's and TRW, plaintiff failed to assign error to the 
trial court's granting of summary judgment on the grounds that the 
Covenant was executed under mutual mistake. Accordingly, we must 
affirm. 
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Affirmed. 

Judge CAMPBELL concurs. 

Judge GREENE dissents with a separate opinion. 

GREENE, Judge, dissenting. 

As I believe a genuine issue of material fact exists as to whether 
the Release and the Covenant were executed under circumstances 
amounting to mutual mistake, 1 respectfully dissent. 

"A release, like any other contract, is subject to avoidance by a 
showing that its execution resulted from . . . mutual mistake of fact." 
Cunningham v. Brown, 51 N.C. App. 264, 269, 276 S.E.2d 718, 723 
(1981). A mistake of fact occurs if a release fails to accomplish the 
result intended by the parties to the r e l e a ~ e . ~  Id. at 273-74, 276 S.E.2d 
at 726. Thus, if affidavits are submitted which would permit a finding 
that the parties to the release intended to release only a certain party 
or individual, but the actual release contains "language contrary to 
this mutual agreement and intention in that by its terms it released 
other joint tortfeasors as well," a genuine issue of fact is raised pre- 
cluding entry of summary judgment. Id. at 273, 276 S.E.2d at 726. 
Although it may be determined at trial " 'that the weight of the evi- 
dence compels the conclusion that the language of the release instru- 
ment must prevail or that [the release] is consistent with the intention 
of the parties, the existence of [a] genuine issue of fact precludes a 
determination of the matter upon the record.' " Id. (quoting Evans v. 
Tillett Bros. Constr. Co., 545 S.W.2d 8, 12 (Tenn. App.), cert. denied 
(Tenn. 1976)). 

In this case, Plaintiff stated in her affidavit that, as part of the set- 
tlement agreement with Hart and Westport, she "signed a Release and 
Settlement Form . . . that released Roderick Hart and Westport 
Corporation from further liability." At no time did Plaintiff "agree to, 
nor did [she] intend to release Ford Motor Company, Sam Johnson's 
Lincoln Mercury, Inc. or TRW, Inc" from liability. Moreover, Jack 
Chappell (Cha~pe l l ) ,~  an insurance adjuster for Crum & Forster 

2. As a general proposition, the parties to a release are the releasor, the one who 
releases her claim, and the releasee, the one who is released from the claim. If a release 
is secured for the releasee by his insurance representative, the insurance representa- 
tive is a party to the release, in lieu of the releasee. 

3. The majority finds "persuasive" Ford's argument that "Plaintiff failed to show 
mutual mistake because she failed to submit any evidence that Hart and Westport-the 



52 IN THE COURT OF APPEALS 

TUCKER v. MECKLENBURG CTY. ZONING BD. OF ADJUST. 

1148 N.C. App. 52 (2001)) 

Insurance Company (the insurance company that insures Westport 
and its employees acting within the course and scope of their employ- 
ment), stated in his affidavit that the settlement was reached "on 
behalf of Westport Corporation and Roderick Hart." Moreover, at the 
time the Release was signed, it was not the "intention of Crum & 
Forster Insurance to include in the Release . . . any other company or 
corporation not specifically mentioned therein." Crum & Forster did 
not intend "to absolve Ford Motor Company, Sam Johnson's Lincoln 
Mercury, or TRW, Inc." from liability. Viewing this evidence in the 
light most favorable to Plaintiff, I believe a genuine issue of fact 
exists as to whether the Release was executed under circumstances 
amounting to mistake of fact.4 Accordingly, summary judgment was 
improperly granted. 

AMANDA DIXON TUCKER AND JIMMY L. HODGES AND BECKY J.  HODGES V. THE 
MECKLENBURG COUNTY ZONING BOARD OF ADJUSTMENT, MARSHALL GUS 
THOMAS, JR. AND RHONDA GOLDEN-THOMAS 

No. COA00-1426 

(Filed 28 December 2001) 

Zoning- multi-family residential-dog kennel 

The trial court erred by reversing the Mecklenburg County 
Zoning Board of Adjustment's decision determining that respond- 
ents' dog kennel is a private kennel and not a commercial kennel, 
and is thus allowable in a district zoned multi-family residential 
under the pertinent ordinance, because a de novo review reveals 

~ - - -- 

other parties to the Release-were mistaken as to the effect of the Release." I disagree. 
Hart and Westport were not parties to the Release. In any event, this Court has held 
that sufficient evidence of mutual mistake exists where the plaintiff and the insurance 
adjuster for the defendant's insurance company submit affidavits alleging mutual mis- 
take, even without evidence from the releasee. See Cunningham, 51 N.C. App. at  274, 
276 S.E.2d at  726 (affidavit by plaintiff-wife was sufficient to raise a genuine issue of 
fact); see also Peede v.  General Motors Gorp., 53 N.C. App. 10, 13-17, 279 S.E.2d 913, 
916-17 (affidavits of plaintiff, his wife, and the insurance aauster  were sufficient to 
raise a genuine issue of material fact), disc. review denied, 304 N.C. 196,285 S.E.2d 100 
(1981). 

4. Although the Covenant did not specifically exclude Sam Johnson's and TRW, 
Plaintiff and Chappell both have stated in their affidavits that neither intended to 
release Sam Johnson's and TRW from liability. Accordingly, a genuine issue of material 
fact also exists as to whether the Covenant was executed under circumstances 
amounting to mistake of fact. 
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that: (1) the Board's determination that requesting a donation and 
attaching conditions regarding the care of the dog at the time of 
adoption does not constitute a sale and is not arbitrary or a man- 
ifest error of law; and (2) even though respondents purchased the 
lot with the operation of a kennel in mind, a private kennel is a 
permitted accessory use as long as it complies with certain 
regulations. 

Judge GREENE dissenting. 

Appeal by respondents Marshall Gus Thomas, Jr. and Rhonda 
Golden-Thomas from judgment entered 31 July 2000 by Judge Robert 
P. Johnston in Mecklenburg County Superior Court. Heard in the 
Court of Appeals 9 October 2001. 

Kennedy, Covington, Lobdell & Hickman, L.L.I?, by John H. 
Carmichael, for petitioner-appellees. 

Ruff, Bond, Cobb, Wade & Bethune, L.L.P, by James 0. Cobb, 
for respondent-appellee. 

Nelson, Mullins, Riley & Scarborough, L.L.8 by Paul J .  
Osowski, for the respondent-appellants. 

THOMAS, Judge. 

Respondents, Marshall Gus Thomas, Jr. and Rhonda Golden- 
Thomas, appeal the trial court's reversal of a decision by the 
Mecklenburg County Zoning Board of Adjustment (Board). 

The Board determined that respondents' kennel is not a "com- 
mercial kennel" and is thus allowable in a district zoned multi-family 
residential under the Mecklenburg County Zoning Ordinance 
(Ordinance). The trial court, finding the kennel to be commercial, 
reversed the Board's decision and issued a cease and desist order. We 
reverse the decision of the trial court. 

The pertinent facts are as follows: Respondents established 
Project HALO Corporation (HALO) as a non-profit organization with 
the primary goal being the rescue of stray and unwanted dogs. 
Respondents, who pay the county licensing and registration fees and 
taxes, own all of the animals in their kennel. HALO then pays all 
expenses associated with caring for the dogs. On average, respond- 
ents keep approximately ten to fifteen dogs in pens located between 
their residence and the rear lot line. 
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Some of the dogs are eventually adopted, and those taking the 
animals sign an adoption contract. The contract includes provisions 
requiring the adoptive family to establish regular contact with a vet- 
erinarian, provide the animal with health check-ups, inoculations, 
and heartworm treatment. The new owner also must notify HALO if 
the animal is no longer wanted. The contract provides that ownership 
of the animal "reverts to Project: H.A.L.O." if the conditions are not 
met. Despite this provision, we note that at the time of adoption, 
respondents, and not HALO, legally own the dogs. In addition, a dona- 
tion to HALO is requested but not required. 

In March of 1999, a zoning enforcement code inspector with the 
Mecklenburg County Engineering and Building Standards 
Department conducted an inspection of the kennel and concluded it 
was in violation of the ordinance. The inspector issued a notice of vio- 
lation, and respondents appealed to the Mecklenburg County Zoning 
Board of Adjustment. After a hearing, the Board reversed the inspec- 
tor's decision by a 5-1 vote and ruled that respondents operate a pri- 
vate kennel that is permitted as an accessory use in the multi-family 
zoning district. 

Petitioners, Amanda Dixon Tucker, Jimmy L. Hodges, and Becky 
J. Hodges, neighbors of respondents, filed a petition in superior court 
for writs of certiorari and mandamus and a decree of mandatory 
injunction. The trial court reversed the Board, finding that respond- 
ents do operate a commercial kennel in violation of the zoning ordi- 
nance. Respondents appeal. 

I. Scope and Standard of Review 

A. Initial Reviewing Court 

Judicial review of town decisions is provided for in N.C. Gen. 
Stat. Q 160A-388(e): "Every decision of the board shall be subject to 
review by the superior court by proceedings in the nature of certio- 
rari." N.C. Gen. Stat. 5 160A-388(e) (1999). Although the North 
Carolina Administrative Procedure Act (APA) expressly excludes 
from its purview the decisions of local municipalities, "[wle cannot 
believe that our legislature intended that persons subject to a zoning 
decision of a town board would be denied judicial review of the 
standard and scope we have come to expect under the North Carolina 
APA." Concrete Co. v. Board of Commissioners, 299 N.C. 620, 624, 
265 S.E.2d 379,382, reh'g denied, 300 N.C. 562,270 S.E.2d 106 (1980). 
Accordingly, our Supreme Court extrapolated from the Act in deter- 
mining the task of the initial reviewing court: 
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(1) reviewing the record for errors of law; 

(2) ensuring that procedures specified by law in both statute and 
ordinance are followed; 

(3) ensuring that appropriate due process rights of a petitioner 
are protected including the right to offer evidence, cross-examine 
witnesses, and inspect documents; 

(4) ensuring that decisions of town boards are supported by 
competent, material and substantial evidence in the whole 
record; and, 

(5) ensuring that decisions are not arbitrary and capricious. 

Id. at 626, 265 S.E.2d at 383. 

The proper standard of review for the superior court depends on 
the particular nature of the issues presented on appeal. See I n  re 
Appeal of Willis, 129 N.C. App. 499, 501, 500 S.E.2d 723, 725 (1998). 
When the petitioner correctly contends that the agency's decision 
was either unsupported by the evidence or arbitrary and capricious, 
the appropriate standard of review for the initial reviewing court is 
"whole record" review. Id. (citing In  re Appeal by McCrary, 112 N.C. 
App. 161, 165, 435 S.E.2d 359, 363 (1993)). If, however, petitioner 
properly alleges that the agency's decision was based on error of law, 
de novo review is required. Id. 

De novo review requires a court to consider the question anew, as 
if not considered or decided by the agency or, as here, the local zon- 
ing board. Id. (citing Amanini v. N.C. Dept. of Human Resources, 
114 N.C. App. 668, 674, 443 S.E.2d 114, 118 (1994)). The "whole 
record" test requires the reviewing court to examine all compe- 
tent evidence (the "whole record") to determine whether the 
board's decision is supported by substantial evidence. Id. A reviewing 
court may use more than one standard of review if the nature of the 
issues raised so requires. See Willis, 129 N.C. App. at 502, 500 S.E.2d 
at 726. 

B. Appellate Review 

On review of a superior court order regarding a board's decision, 
this Court examines the trial court's order for error of law by deter- 
mining whether the superior court: (1) exercised the proper scope of 
review, and (2) correctly applied this scope of review. Id. at 501-02, 
500 S.E.2d at 726 (stating that, although our Supreme Court articu- 
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lated this two-step process for agency decisions, "[wle believe appel- 
late review of a superior court judgment on writ of certiorari regard- 
ing the action of a quasi-judicial body (such as the Board herein), 
being derivative of the power of the superior court to review the 
action . . . is "likewise governed by analogy to the APA.") (internal 
quotations omitted). Further, this Court determines the actual nature 
of the contended error and then proceeds with an application of the 
proper standard of review. Id. at 501, 500 S.E.2d at 725-26. 

Here, the parties presented arguments to the superior court 
regarding: (1) whether the Board's determination that respondents 
operated a private kennel is an error of law; (2) whether the Board's 
decision is not supported by substantial evidence in the whole record; 
and (3) whether the Board's decision is arbitrary and capricious. 

The superior court states in its order that, regarding issues (2) 
and (3) above, the proper standard of review is a whole record 
review. After finding that the odor, noise, and increased traffic 
caused by the dogs impairs the use and enjoyment of petitioners' 
properties and makes it difficult for them to sleep, the superior 
court concluded that the Board's decision was not supported by com- 
petent, material and substantial evidence, and that it was arbitrary 
and capricious. 

The standard the superior court applied to issue (1) is not as 
clear. The court stated in its order that, "the Board's conclusion 
that the kennel operated on [respondents'] [plroperty is a private ken- 
nel . . . is a question of interpretation and as such, it is subject to 
review by this [clourt." The court then concluded the Board's deci- 
sion on this issue is "erroneous." 

Because the actual nature of the contended error in this case is a 
question of law, we apply review de novo. See Willis, 129 N.C. App. at 
501, 500 S.E.2d at 725 (errors of law require de novo review); see also 
Amanini, 114 N.C.  App. at 675, 443 S.E.2d at 118 (where the initial 
reviewing court should have conducted de novo review, this Court 
will directly review the [quasi-judicial] decision under a de novo 
review). All parties here agree that respondents operate a kennel in a 
multi-family district, and that the kennel complies with the technical 
requirements of an accessory use. The error each party assigns is 
with respect to the interpretations of "private kennel" and "commer- 
cial kennel," and to a lesser extent, "principal use" and "accessory 
use." Thus, the sole issue presented is whether the Board correctly 
interpreted definitions in the zoning ordinance in determining that 
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respondents operate a private kennel as a permitted accessory use, 
and the proper standard of review is de novo review. 

We note initially that the function of a board of adjustment is to 
interpret local zoning ordinances. CG & T Corp. v. Bd. of Adjustment 
of Wilmington,  105 N.C. App. 32,39,411 S.E.2d 655,659 (1992). Some 
deference is given to the board's interpretation of its own city code. 
Id. Therefore, on review we do not determine whether another inter- 
pretation might reasonably have been reached by the Board, but 
whether the Board acted arbitrarily, oppressively, manifestly abused 
its authority, or committed an error of law. Taylor Home of Charlotte 
v. C i t y  of Charlotte, 116 N.C. App. 188, 193, 447 S.E.2d 438, 442, disc. 
review denied, 338 N.C. 524, 453 S.E.2d 170 (1994). 

11. Analysis 

The Board here determined that, under the Ordinance, respond- 
ents operate a private kennel permitted as an accessory use in the 
multi-family zoning district. Section 12.410 of the Ordinance provides 
that a private kennel is permitted as an accessory use if it meets the 
following conditions: 

(I) [The kennel] is . . . located between the principal structure 
and rear lot line, shall occupy no more than 20 percent of the rear 
yard and shall be located no closer than 10 feet to any side lot 
line. 

(2) Extensions of or additions to property line fences to confine 
animals to a part of the property abutting the lot line shall not be 
permitted. 

(3) No such accessory use shall be operated for commercial 
purposes. 

Petitioners do not contend the kennel violates (1) or (2) of the 
foregoing requirements. Rather, they argue that the kennel is a com- 
mercial kennel and therefore not permitted under the Ordinance. A 
commercial kennel is defined in the Ordinance as: 

A use or structure intended and used for the breeding or storage 
of animals for sale or for the training or overnight boarding of ani- 
mals for persons other than the occupant of the lot. 

A private kennel is defined as: 

A structure used by the occupant of the property for the outdoor 
storage of animals and not operated on a commercial basis. 
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"Private kennel" is defined broadly and in the negative, as a ken- 
nel that is "not operated on a commercial basis." At the hearing, the 
Board noted that respondents' kennel, operated by a non-profit orga- 
nization, fits the definition of private kennel, because "commercial 
use" is defined under the Ordinance as an "enterprise that's carried on 
for profit." The Board also heard evidence pertaining to the definition 
of "commercial kennel." The Ordinance has no other definition for 
the outdoor storage of animals, such as an animal shelter. If respond- 
ents' kennel does not meet the requirements of a commercial kennel, 
by default it falls under the definition of "private kennel." 

Among the Board's findings of facts were the following: 

(1) There is no breeding, selling, storage of animals for sale, 
grooming, training, or overnight boarding of the animals. 

(2) Does meet[] the private kennel definition and the require- 
ments of the Zoning Ordinance set forth in Section 12.410. 

(3) The animals kept on the residence are cared for by the 
Thomas[es] on behalf of Project Halo, a non-profit organization, 
for which donations are accepted. 

(4) The Thomas[es] own the animals, and pay the County licens- 
ing tax fee for every dog. 

(5) The Applicant[s] ha[ve] over three acres as their principal 
residence and operate[] the kennel on site as an accessory use. 

(6) Code Section 12.410 Requires-The private kennel use occu- 
pies less than 20% of the rear yard. The property complies with 
this provision. 

Respondents contend the Board correctly decided that the kennel 
is not commercial because there is no evidence that it is used for "the 
breeding or storage of animals for sale." The dogs are not sold. They 
are either adopted or they are kept by respondents. A donation is 
requested of adoptive families to defray maintenance expenses. 
Respondents further argue there is no evidence that the kennel is 
used for "training or overnight boarding of animals for persons other 
than the occupant of the lot." They own the dogs unless the dogs are 
adopted, and at that point the dogs do not return to the kennel to be 
fed and housed. 

Petitioners, on the contrary, contend the judgment of the trial 
court was correct because the kennel houses numerous dogs, causes 
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increased traffic by attracting customers and volunteers to the prop- 
erty, has a brochure, and utilizes an adoption contract. In essence, 
petitioners argue that because the kennel exhibits some of the char- 
acteristics of a commercial kennel, the Board's decision that the ken- 
nel is private is erroneous. Petitioners also contend that the storage 
of dogs with the intent to find an adoptive family is equivalent to 
"storage for sale" as set forth in the definition of a commercial ken- 
nel. Applying a de novo review, we note that the dictionary supports 
the Board's interpretation that "sale" does not include the transfer of 
the dog from respondents to a new owner. "Sale" is defined as "the act 
of selling: a contract transferring the absolute or general ownership 
of property from one person or corporate body to another for a price 
(as a sum of money or any other consideration) . . . distinguished 
from a gift." M e w i a m  Webster's Third New International Dictionary 
2003 (1968). A gift is "a voluntary transfer of real or personal property 
without any consideration or without a valuable consideration-dis- 
tinguished from a sale." Id. at 956. An adoptive family is not required 
to give an amount of money in exchange for a dog. The adoption con- 
tract, however, does require that the adoptive family provide certain 
services and refrain from certain conduct regarding the dog's care. 
Upon failure to do so, the contract provides that ownership of the dog 
reverts back to HALO. 

The Board may have characterized this transaction as a condi- 
tional gift, a partial gift, or may have determined that "sale" requires 
the exchange of money. In whichever case, the determination is not 
arbitrary or a manifest error of law. Based on the definitions of "sale," 
"gift," and the evidence presented at the Board hearing, the Board's 
determination that requesting a donation and attaching conditions 
regarding the care of the dog at the time of adoption does not consti- 
tute a sale, is far from arbitrary or a manifest error of law. 

Petitioners also argue that even though respondents reside on the 
property, the kennel is the lot's principal use, or "the primary purpose 
or function that a lot serves," and therefore the kennel is not permit- 
ted as an accessory use even if it is not commercial. The only evi- 
dence petitioners advance in support of this argument is that the 
respondents purchased the lot with the operation of a kennel in mind. 
Under the Ordinance, however, a private kennel is a permitted acces- 
sory use as long as it complies with certain regulations. Petitioners do 
not contend that the kennel violates these regulations. We uphold the 
Board's determination that the kennel is an accessory use of respond- 
ents' residential lot. 
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Accordingly, we hold that the Board's interpretation of the 
Ordinance is not affected by error of law. Under the Mecklenburg 
County Zoning Ordinance, respondents' kennel is a private kennel 
that meets the requirements of a permitted accessory use. The order 
of the trial court is therefore reversed. 

REVERSED. 

Judge HUNTER concurs. 

Judge GREENE dissents. 

GREENE, Judge, dissenting. 

As I believe the dog kennel operated by respondents was a com- 
mercial kennel, I dissent. 

Because the facts are not in dispute, the issue of whether 
respondents' dog kennel was either a private or a commercial kennel 
presents a question of law and is reviewable de novo by this Court. 
See Ayers v. Bd. of Adjustment  for Town of Robersonville, 113 N.C. 
App. 528, 530, 439 S.E.2d 199, 201, disc. review denied, 336 N.C. 71, 
445 S.E.2d 28 (1994). If the decision of the Board constitutes an error 
of law, that decision must be reversed. Id. at 531, 439 S.E.2d at 201. 
Construction of an ordinance by a board is entitled to "some defer- 
ence," provided, however, the construction is "within the bounds of 
the law." CG&T COT. v. Bd .  of Adjustment  of Wilmington, 105 N.C. 
App. 32, 39, 41, 411 S.E.2d 655, 659-60 (1992). 

In this case, a commercial kennel is defined in the Ordinance 
as one "used for the breeding or storage of animals for sale or for 
the training or overnight boarding of animals for persons other than 
the occupant of the lot." Mecklenburg County, N.C., Mecklenburg 
County Zoning Ordinance 5 2.201 (Jan. 1992) [hereinafter Ordinance]. 
A private kennel is defined as one "not operated on a commercial 
basis." Id. 

Because respondents own the dogs until the time of their adop- 
tion, the determinative issue is thus whether respondents kept the 
dogs "for sale."l I agree with the majority's definition of "sale" as a 

1. I acknowledge the Ordinance does define the term "commercial use" as "[aln 
occupation, rmployment, or enterprise that is carried on for profit by the owner." 
Ordinance 8 2.201. This term is not used in the kennel section of the Ordinance, 
although it is used in other sections. For example, the Ordinance defines a boarding 
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"contract transferring the absolute or general ownership of property 
from one person or corporate body to another for a price (as a sum of 
money or any other consideration)." Meriam Webster's Third New 
International Dictionary 2003 (1968). Because the dogs were held 
for adoption and the persons adopting the dogs were required to 
abide by numerous provisions contained in an "Adoption Contract" 
(the c ~ n t r a c t ) , ~  consideration was given in exchange for receipt of 
the dogs. See Helicopter Corp. v. Realty Co., 263 N.C. 139, 147, 139 
S.E.2d 362,368 (1964) (any benefit or right to the promisor or any for- 
bearance, detriment, or loss to the promisee is valid consideration). 
Accordingly, the dogs were kept "for sale," which qualifies the kennel 
as a "commercial" kennel. Thus, the Board's decision to the contrary 
was not within the bounds of the law. See CG&T, 105 N.C. App. at 41, 
411 S.E.2d at 660. Consequently, the trial court correctly reversed the 
decision of the Board, and the trial court's decision should be 
affirmed. 

stable a s  "[a] building in which horses are kept for commercial use including boarding, 
hire, sale or show." Id. (emphasis added). As the kennel section of the Ordinance has 
its own definition for "commercial," it is not appropriate to use the "commercial use" 
definition to determine the meaning of a "commercial" kennel. 

2. The contract employed by respondents reads in pertinent part: "In considera- 
tion of a donation of $ . . . HALO agrees to deliver unto the Adopter, the follow- 
ing described animal." In addition, the contract contains numerous conditions, failure 
of which to comply with reverts ownership to HALO at its election. The animal must be 
spayed or neutered within a certain time frame; regular contact with a veterinarian is 
required, including provision of health check-ups, inoculations, and heartworm pre- 
vention; the Adopter must agree never to abandon the animal, release the animal to a 
pound, or permit the animal's use in scientific experiments; the Adopter must provide 
a suitable fenced yard and may never tie or chain an outdoor dog; the Adopter must not 
place the animal in the back of an open vehicle; HALO has the right to inspect the 
Adopter's home and surroundings before and afteter the adoption and can remove the 
animal immediately upon finding unsuitable conditions; if the Adopter no longer 
wishes to keep the animal, the Adopter cannot place the animal with someone else but 
must give it back to HALO; finally, if the animal is ever picked up by animal control, 
ownership automatically reverts to HALO. 
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(Filed 28 December 2001) 

1. Evidence- expert pediatrician-injury the result of 
abuse-admissible 

The trial court did not abuse its discretion by permitting a 
doctor to testify that an injury to the rectum of a one-month old 
child was the result of abuse where defendant contended that the 
opinion was based solely on other signs of abuse and that the 
doctor was no better qualified than the jury to determine whether 
the rectal tear was the result of abuse. The doctor's testimony 
was related to a diagnosis based upon her medical examination of 
the victim and the doctor was an expert in pediatrics and the 
identification of child abuse who had examined thousands of 
children. 

2. Criminal Law- plea agreement-rejection by judge 
There was no error where the trial court rejected a plea 

agreement by which defendant would have pled guilty to felo- 
nious child abuse in exchange for dismissing a first-degree sexual 
offense charge and a limit on his sentence. A plea agreement must 
have judicial approval before it is effective, and a decision by a 
judge disapproving a plea agreement is not subject to appeal. 
N.C.G.S. $ 15A-1023(b). 

3. Sexual Offenses- first-degree-sufficiency of circumstan- 
tial evidence-every reasonable hypothesis of innocence- 
not required to be excluded 

The trial court did not err by not dismissing a charge of first- 
degree sexual offense where the evidence was circumstantial, 
but, giving the State the benefit of every reasonable inference, a 
reasonable mind might accept it as adequate to support the con- 
clusion that defendant was responsible for the child's rectal 
injury. It is not the rule in North Carolina that the trial court is 
required to determine that the evidence excludes every reason- 
able hypothesis of innocence. 

Appeal by defendant from judgments entered 15 June 2000 by 
Judge Loto G. Caviness in Yancey County Superior Court. Heard in 
the Court of Appeals 6 December 2001. 
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Attorney General Roy A. Cooper, 111, by Assistant Attorney 
General Jennie Wilhelm Mau, for the State. 

Appellate Defender Staples Hughes, by Assistant Appellate 
Defender Mark D. Montgomery, for defendant-appellant. 

HUNTER, Judge. 

Juan Christopher Santiago ("defendant") appeals convictions for 
first degree sexual offense and felonious child abuse. We conclude 
there was no error in defendant's trial. 

Evidence presented at trial tended to establish that defendant is 
the father of the victim, Deanna, born 17 October 1999. Andrea 
Palazzolo ("Palazzolo"), Deanna's mother, maintained custody of 
Deanna. Although defendant and Palazzolo did not live together, 
defendant often spent weekend nights with Palazzolo and Deanna at 
Palazzolo's residence. 

On 13 November 1999, when Deanna was approximately one 
month old, defendant was visiting Palazzolo at her residence. 
Defendant told Palazzolo that he had been lying with Deanna on his 
chest, and that he had fallen asleep and forgotten she was there. 
Defendant told Palazzolo that he woke up and began to roll over 
when he realized Deanna was on his chest. Defendant said he had to 
grab Deanna quickly to prevent her from falling, and that it may have 
caused a bruise. Palazzolo testified that prior to that weekend, 
Deanna was a normal baby with a generally happy demeanor. 
Palazzolo testified that following the weekend of 13 November 1999, 
Deanna's demeanor changed, she stayed up all night screaming, 
"[n]othing would comfort her," and she could not keep down baby 
formula. 

Defendant was at Palazzolo's residence again on 19 November 
1999. Palazzolo testified she was in the living room and defendant and 
Deanna were in the bedroom when she heard Deanna scream. When 
Palazzolo entered the bedroom, defendant asked if she had any 
fingernail clippers. He told Palazzolo that he had been burping 
Deanna on his knee when "she flung forward," and as he tried to 
catch her, his thumb went into her mouth and cut her. Palazzolo 
observed that Deanna had blood in her mouth. Palazzolo testified 
both she and defendant were taught to burp Deanna over the shoul- 
der, and that this is the manner in which she had seen defendant 
burp Deanna before. 
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Palazzolo further testified that at approximately 6:00 a.m. on 20 
November 1999, she awoke and went to sleep in the living room by 
the crib of her nephew so that she could hear him if he awoke. 
Palazzolo left defendant alone in the bedroom with Deanna. She tes- 
tified that defendant woke her at approximately 10:20 a.m. and 
handed her Deanna, who was "screaming really bad." Palazzolo 
observed that Deanna had a mark on her face. She described the 
mark as looking like Deanna's skin "had been sucked like a hickey," 
and that the mark was circular, with "teeth bruise marks." Defend- 
ant testified that while changing Deanna's diaper, he was trying 
to calm her down by "rubbing [his] teeth on her cheek" when 
his weight shifted and his teeth hit her cheek. Palazzolo observed that 
the whole backside of Deanna's outfit was off, and that her diaper 
was half off. 

Palazzolo testified that defendant then said he was leaving, and 
stated that he was ". . . 'going to hell' " and was ". . . 'going to go kill 
[himlself.' " Defendant told Palazzolo that if she brought the baby out 
of the house, he was ". . . 'going to go to jail.' " He also told Palazzolo 
that if her mother did not call the police, they could ". . . 'still make 
this work out.' " 

Palazzolo and her mother took Deanna to the police department 
later that day. Palazzolo then took Deanna to a hospital where she 
was examined by a hospital doctor who reported that Deanna had a 
shallow anal tear at the 7:00 position. On 22 November 1999, Deanna 
was more thoroughly examined by Dr. Cynthia Brown, who testified 
as an expert in pediatrics and identification of child abuse. Dr. 
Brown's evaluation of Deanna revealed various abnormalities, includ- 
ing the bruised oval mark on Deanna's cheek, an area on the roof of 
her mouth where the skin had been torn, and a tear in her rectal area 
at 12:OO which was more severe than the shallow tear at 7:OO. Testing 
results also revealed Deanna was suffering from six rib fractures. Dr. 
Brown testified that in her opinion, the abnormalities were the result 
of abuse, but she never opined that defendant was the perpetrator. 

Defendant was indicted on 19 January 2000 for first degree sexual 
offense and felony child abuse. On 6 March 2000, defendant appeared 
before the trial court to enter a plea of guilty to felonious child abuse. 
The trial court rejected the plea, and a trial proceeded on both 
charges. Defendant testified at trial, denying any wrongdoing. On 15 
June 2000, defendant was convicted by a jury of both charges. 
Defendant was sentenced to a minimum of 300 and a maximum of 369 
months in prison for the sexual offense, and a minimum of thirty-one 
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and a maximum of forty-seven months in prison for felonious child 
abuse. He appeals. 

Defendant brings forth three assignments of error on appeal: (1) 
the trial court erred in allowing Dr. Brown to opine that Deanna's rec- 
tal tear was the result of penetration; (2) the trial court abused its dis- 
cretion in rejecting defendant's guilty plea; and (3) the trial court 
erred in denying defendant's motion to dismiss the charge of first 
degree sexual offense. For reasons stated herein, we conclude 
defendant's trial was free of error. 

[I] Defendant first argues the trial court erred in permitting Dr. 
Brown to testify that in her opinion, the injury to Deanna's rectum 
was the result of abuse, and that it was caused by penetration with a 
foreign object. Defendant contends the sole basis for Dr. Brown's 
opinion was that because Deanna exhibited other signs of injury 
indicative of abuse, such as the bite mark and rib fractures, the rectal 
tear must also have been abuse. Defendant argues this is not a proper 
scientific basis for concluding the rectal tear was the result of 
abuse, and that Dr. Brown was no better qualified than the jury to 
determine whether the other injuries to Deanna made it more likely 
that the rectal tear was the result of abuse. We disagree. 

"If scientific, technical or other specialized knowledge will assist 
the trier of fact to understand the evidence or to determine a fact in 
issue, a witness qualified as an expert by knowledge, skill, experi- 
ence, training, or education, may testify thereto in the form of an 
opinion." N.C. Gen. Stat. (i 8C-1, Rule 702(a) (1999). " ' "Expert 
testimony is properly admissible when it can assist the jury in draw- 
ing certain inferences from facts and the expert is better qualified 
than the jury to draw such inferences." ' " State v. Mackey, 352 
N.C. 650, 657, 535 S.E.2d 555, 558-59 (2000) (citations omitted). An 
essential question in determining admissibility of such evidence is 
6' ( . . . "whether the witness, through study or experience, has acquired 
such skill that he is better qualified than the jury to form an opinion 
on the subject matter to which his testimony applies." ' " Id. at 657, 
535 S.E.2d at 559 (citations omitted). 

Determining whether expert testimony is admissible is within the 
trial court's ". . . 'wide discretion,' " and a decision of whether to 
admit such evidence may only be reversed " '. . . "upon a showing that 
[the trial court's] ruling was so arbitrary that it could not have been 
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the result of a reasoned decision." ' " State v. Washington, 141 N.C. 
App. 354, 362, 540 S.E.2d 388, 395 (2000) (citations omitted), disc. 
review denied, 353 N.C. 396, 547 S.E.2d 427 (2001). 

We first note defendant did not object to the trial court's accep- 
tance of Dr. Brown as an expert qualified to testify in matters of pedi- 
atrics and the identification of child abuse. Dr. Brown testified that in 
her experience, she has examined some eight to twelve thousand chil- 
dren. We also note defendant failed to object to Dr. Brown's testi- 
mony when she initially stated that in her opinion, all of Deanna's 
injuries, including the rectal tear, were the result of abuse. " 'Where 
evidence is admitted over objection, and the same evidence has been 
previously admitted or is later admitted without objection, the bene- 
fit of the objection is lost.' " State v. Brooks, 83 N.C. App. 179, 191,349 
S.E.2d 630, 637 (1986) (citation omitted). 

In any event, we disagree with defendant's characterization of Dr. 
Brown's testimony to the extent he maintains her opinion was based 
solely on the fact Deanna exhibited other injuries in addition to the 
rectal tear, and that it was not scientifically supported. Dr. Brown 
described in detail the procedures she used in evaluating Deanna, 
including the use of a "coposcope," a device which allowed her to 
examine Deanna's rectal tear in great detail. Dr. Brown testified she 
has seen similar injuries in several children. She further stated there 
exists medical significance to the fact that Deanna had a bite mark on 
her face which appeared about the same time as the rectal tear. Dr. 
Brown testified that such bite marks, characterized as " 'suck 
bruise[s],' " principally occur on children in one of two settings: (1) 
where a parent is trying to teach a child not to bite others, and (2) 
where children have been sexually abused. According to Dr. Brown, 
the mark on Deanna's cheek was typical of the kind of bitelsuction 
mark of the second category, which "indicates that the [perpetrator] 
has applied suction and that is felt to indicate kind of a sexual 
process." 

Dr. Brown further testified that when a child has multiple 
injuries, doctors must examine the child's history to understand how 
the injuries occurred, whether a reasonable and plausible explanation 
has been given, and whether the explanation explains "the forces nec- 
essary to cause the injuries seen." She stated that in Deanna's case, 
based upon the number of injuries, the nature of the injuries, and the 
implausible explanations given, she believed all of the injuries were 
the result of abuse. She testified she was not given a plausible expla- 
nation as to how the rectal tear occurred, and that, based upon her 
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examination of Deanna and all of her observations, she was "highly 
suspicious" that the injury resulted from penetration by a foreign 
object. 

"Our courts have consistently upheld the admission of expert tes- 
timony that a victim was sexually abused." State v. Youngs, 141 N.C. 
App. 220,226, 540 S.E.2d 794, 798 (2000), appeal dismissed and disc. 
review denied, 353 N.C. 397, 547 S.E.2d 430 (2001). " ' "[Wlhere the 
expert's testimony relates to a diagnosis derived from the expert's 
examination of the [child] . . . in the course of treatment, it is not 
objectionable because it . . . states an  opinion that abuse has 
occurred." "' Id. at 226, 540 S.E.2d at 799 (citations omitted). 
"Accordingly, an expert may testify to his opinion that a child has 
been sexually abused as long as this conclusion relates to a diagnosis 
based on the expert's examination of the child during the course of 
treatment." Id. at 227, 540 S.E.2d at 799. 

In this case, Dr. Brown's testimony that in her opinion Deanna's 
rectal tear was the result of abuse by penetration was related to a 
diagnosis based upon her medical examination of Deanna. We dis- 
agree with defendant that the jury was just as qualified as Dr. Brown, 
an expert in pediatrics and identification of child abuse who has 
examined thousands of children, to determine whether the nature of 
Deanna's injuries was indicative of abuse, and to ascertain whether 
Deanna's rectal tear was likely the result of penetration. 

Our decision is clearly supported by case law involving the admis- 
sion of similar testimony. See, e.g., State v. Starnes, 308 N.C. 720, 733, 
304 S.E.2d 226, 233-34 (1983) (expert's opinion testimony that tears in 
child's genital area were likely caused by a penis was admissible 
where based upon expert's observations, physical examination of 
child, and expert's experience); State v. Crumbleg, 135 N.C. App. 59, 
66, 519 S.E.2d 94, 99 (1999) (expert's opinion testimony that child's 
narrow hymen could have been caused by penetration and that child 
had been sexually abused held admissible where testimony was 
based on expert's own medical examination of child and expert's 
knowledge of child abuse studies). 

Moreover, contrary to defendant's assertion, Dr. Brown never tes- 
tified that defendant was the person who caused Deanna's rectal 
injury, or any of the other injuries she sustained. Dr. Brown simply 
testified as to the injuries she observed on Deanna, and her expert 
medical opinion as to the cause of such injuries. Defendant has failed 
to show the introduction of Dr. Brown's testimony was an abuse of 
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the trial court's wide discretion and so arbitrary that it could not have 
been the result of a reasoned decision. This assignment of error is 
overruled. 

[2] By his next assignment of error, defendant argues the trial court 
erred in rejecting his plea agreement. Defendant appeared before the 
trial court on 6 March 2000 to plead guilty to the charge of felonious 
child abuse in exchange for the dismissal of the first degree sexual 
offense charge and a limit on his sentence of a minimum of twenty 
and a maximum of thirty-three months with credit for time served. 
The trial court rejected the plea, expressing concern that the arrange- 
ment would only subject defendant to a maximum of an additional 
year and a half in prison. 

A plea arrangement involving a recommended sentence 
must have judicial approval before it is effective. N.C. Gen. Stat. 
Q 15A-1023(b) (1999). "It is well established in this State that a lack of 
judicial approval renders a proposed plea agreement 'null and void.' " 
State c. Johnson, 126 N.C. App. 271, 274, 485 S.E.2d 315, 317 (1997) 
(citation omitted). The statute further provides that "[a] decision by 
the judge disapproving a plea arrangement is not subject to appeal." 
N.C. Gen. Stat. # 15A-1023(b). We therefore reject this argument. 
Although defendant cites various federal and state constitutional pro- 
visions, arguing rejection of the plea was "fundamentally unfair," our 
Supreme Court has noted that " '[a] plea bargain standing alone is 
without constitutional significance; in itself it is a mere executory 
agreement which, until embodied in the judgment of a court, does not 
deprive an accused of liberty or any other constitutionally protected 
interest."' State v. Wallace, 345 N.C. 462, 467, 480 S.E.2d 673, 676 
(1997) (quoting Mabl-y v. Johnson, 467 U.S. 504,507,81 L. Ed. 2d 437, 
442 (1984)). 

[3] In his final argument, defendant contends the trial court erred in 
denying his motion to dismiss the charge of first degree sexual 
offense. Defendant argues the evidence gave rise to no more than a 
suspicion that defendant committed a sexual offense. 

In reviewing the denial of a motion to dismiss for insufficient evi- 
dence, the trial court must ". . . 'consider the evidence in the light 
most favorable to the State and give the State every reasonable infer- 
ence to be drawn therefrom.' " State u. Bowel-s, 146 N.C. App 270, 273, 
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552 S.E.2d 238, 240 (2001) (citation omitted). A trial court must deny 
a motion to dismiss where there exits "substantial evidence- 
whether direct, circumstantial, or both-to support a finding that the 
offense charged has been committed and that the defendant commit- 
ted it." State v. Locklear, 322 N.C. 349,358,368 S.E.2d 377,383 (1988). 
Substantial evidence is "relevant evidence that a reasonable mind 
might accept as adequate to support a conclusion." State v. Vick, 341 
N.C. 569, 583-84, 461 S.E.2d 655, 663 (1995). "[Ilf the trial court deter- 
mines that a reasonable inference of the defendant's guilt may be 
drawn from the evidence, it must deny the defendant's motion [to dis- 
miss] even though the evidence may also support reasonable infer- 
ences of the defendant's innocence." State v. Clark, 138 N.C. App. 
392,402-03, 531 S.E.2d 482, 489 (2000), cert. denied, 353 N.C. 730, 551 
S.E.2d 108 (2001). 

Initially, we reject defendant's argument that "[elven if the evi- 
dence were sufficient to support a reasonable inference that the 
defendant inserted some object into the rectum of his 33 day old 
daughter, this would not constitute a first degree sexual offense." Our 
legislature has determined that a first degree sexual offense occurs 
when a person engages in a sexual act "[wlith a victim who is a child 
under the age of 13 years and the defendant is at least 12 years 
old and is at least four years older than the victim." N.C. Gen. Stat. 
8 14-27.4(a)(l) (1999). A "sexual act" is defined in pertinent part as 
"the penetration, however slight, by any object into the genital or anal 
opening of another person's body: provided, that it shall be an af- 
firmative defense that the penetration was for accepted medical pur- 
poses." N.C. Gen. Stat. 3 14-27.1(4) (1999). Clearly, the insertion of an 
object into Deanna's rectum by defendant would constitute a first 
degree sexual offense. 

Moreover, we hold the evidence, taken in the light most favorable 
to the State, was sufficient to allow the charge to be submitted to the 
jury. The medical evidence presented established that Deanna suf- 
fered from two anal tears, a shallow tear at the 7:00 position, and a 
more severe tear at the 12:OO position. Dr. Brown's testimony, which 
we have previously held to be proper, provided an expert medical 
opinion that Deanna's rectal tear at 12:OO was the result of penetra- 
tion. Her testimony also established a medical connection between 
the tear and the " 'suck bruise' " mark on Deanna's cheek, which Dr. 
Brown testified is often a sexual mark which appears concurrently 
with other sexual abuse injuries. Dr. Brown testified the mark on 
Deanna's cheek had bruising around it suggesting suction and pro- 



70 IN THE COURT OF APPEALS 

STATE v. SANTIAGO 

[I48 N.C. App. 62 (2001)l 

longed mouth to skin contact, and was therefore consistent with 
the type of mark indicative of sexual abuse. She further testified 
that based upon her information, the cheek bruise and the penetra- 
tion injury were noted to have appeared "about the same time." 
Defendant admitted to having inflicted the mark on Deanna's cheek 
on the morning of 20 November 1999 when he had exclusive control 
of Deanna. 

The evidence also established that on 20 November 1999, defend- 
ant maintained exclusive control of Deanna from approximately 6:00 
a.m. until 10:30 a.m. when he handed Deanna to Palazzolo and stated 
he was ". . . 'going to go kill [himlself.' " Palazzolo testified that 
Deanna was "screaming really bad" and "the whole back part [of her 
outfit] was off." "The diaper was kind of like half off." She further 
testified Deanna's cheek "looked like it had been sucked like a 
hickey" and had "teeth bruise marks." Defendant continued to make 
several statements immediately following the incident, including: 
" 'I'm going to hell' "; " '[ilf you take this baby out of the house, I'm 
going to go to jail' "; " 'I guess we're not going to my dad's house for 
Thanksgiving' "; and " '[ilf your mom doesn't call the police, we can 
still make this work out.' " 

Although the evidence that defendant committed the sexual 
offense is circumstantial, "[c]ircumstantial evidence may be utilized 
to overcome a motion to dismiss ' "even when the evidence does not 
rule out every hypothesis of innocence." ' " State v. Golphin, 352 N.C. 
364, 458, 533 S.E.2d 168, 229 (2000) (citations omitted), cert. d e n i d ,  
- U.S. -, 149 L. Ed. 2d 305 (2001); see also Clark, 138 N.C. App. at 
403, 531 S.E.2d at 489 ("[a]lthough the State's case centered around 
circumstantial evidence, taken in the light most favorable to the 
State, it was sufficient to withstand the defendant's motions to 
dismiss"). 

Giving the State the benefit of every reasonable inference to be 
drawn from the evidence, we hold there is sufficient evidence as a 
reasonable mind might accept as adequate to support the conclusion 
that defendant was responsible for inflicting Deanna's rectal injury. 
Defendant contends it was possible that Gary Norton, an older friend 
who lived with Palazzolo, was responsible for the abuse. However, 
defendant did not present any evidence at trial that Norton or any 
other individual abused Deanna. In any event, "[ilt is not the rule in 
this jurisdiction that the trial court is required to determine that the 
evidence excludes every reasonable hypothesis of innocence before 
denying a defendant's motion to dismiss." State v. Smith, 146 N.C. 
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App. 1, 7, 551 S.E.2d 889, 893 (2001). The trial court did not err in 
denying defendant's motion to dismiss the charge of first degree 
sexual offense. 

Defendant's additional assignments of error which he has not set 
forth or argued in his brief are deemed abandoned. N.C.R. App. P. 
28(a). 

No error. 

Judges McGEE and BRYANT concur. 

WILLIAM E.  MITCHELL, ROBIN I? MITCHELL, AND RUBE' I? PARSONS, PLAINTIFFS r. 
JOHN PAUL LINVILLE, JOYCE GRIFFIN LINVILLE, A ~ D  LINVILLE HOME 
BUILDERS, INC., DEFENDANTS 

(Filed 28  December 2001) 

1. Unfair Trade Practices- house construction-structural 
defects 

The trial court erred by concluding that defendants commit- 
ted unfair and deceptive trade practices arising from the con- 
struction of a house where the court relied upon structural 
defects in plaintiff's home to conclude that defendants breached 
the implied warranty of habitability, but did not indicate substan- 
tial aggravating circumstances which would transform defend- 
ants' action into a Chapter 75 violation. 

2. Unfair Trade Practices- house construction-failure to 
inform buyer of builder's corporate existence 

The individual defendants' failure to inform plaintiffs of the 
existence of their corporate construction conlpany did not sup- 
port conclusions of unfair and deceptive trade practices where all 
of plaintiffs' damages arose from structural damages to their 
home. The individual defendants' failure to inform plaintiffs of 
their company's existence did not impact plaintiffs' damages. 

3. Construction Claims- home builders-individually liable 
The trial court did not err by concluding that defendants were 

individuality liable for their actions in breaching the implied war- 
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ranty of habitability where the evidence showed that the initial 
offer to purchase was signed by defendants as individuals, their 
corporate building company was not mentioned in any document 
until five days before closing and after a majority of the con- 
struction had been completed, and there was ample evidence that 
both defendants were actively involved in the construction of 
plaintiffs' residence. 

4. Unfair Trade Practices- attorney fees-improperly 
awarded 

The trial court erred by awarding attorney fees to plaintiffs 
where the court erroneously concluded that defendant commit- 
ted an unfair and deceptive trade practice. 

Appeal by defendants from judgment entered 4 April 2000 by 
Judge Henry E. Frye, Jr., in Forsyth County Superior Court. Heard in 
the Court of Appeals 28 September 2001. 

Craige, Brawley, Liipfert & Walker, L.L.P, by William W 
Walkel; for plaintiff appellees. 

Sha7pless & Stavola, PA., by Frederick K. Shaqdess and Eugene 
E. Lester, 111, for defendant uppellunts. 

TIMMONS-GOODSON, Judge. 

John Linville, his wife, Joyce Linville ("the Linvilles") and their 
construction company, Linville Home Builders, Inc. ("Home 
Builders") (collectively "defendants"), appeal from the trial court's 
judgment finding them liable for unfair and deceptive trade practices. 
On 30 December 1997, William Mitchell and his wife, Robin Mitchell 
("plaintiffs"), filed a complaint against defendants alleging negli- 
gence, breach of contract, and unfair and deceptive trade practices in 
the sale and construction of plaintiffs' home. The trial court heard the 
matter on 26 April 1999, at which time the following evidence perti- 
nent to this appeal was presented: 

Plaintiffs entered into an agreement with the Linvilles in May of 
1994 for the purchase of a lot and construction of a residence in 
Kernersville, North Carolina. In the contract, the Linvilles agreed to 
construct plaintiffs' residence, although neither of the Linvilles held a 
general contractor's license. The contract did not refer to Home 
Builders, nor did the Linvilles inform plaintiffs that such corporation 
existed. Thus, plaintiffs knew of no involvement by Home Builders 
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in the construction of plaintiffs' residence at the time they signed 
the contract. 

The completion date for the residence was 17 January 1995. On 
30 December 1994, the Linvilles conveyed to Home Builders by gen- 
eral warranty deed the lot and the residence, the construction of 
which was nearly completed. On 11 January 1995, the Linvilles 
and plaintiffs entered into a second agreement to purchase and con- 
tract. Plaintiffs understood that a second contract was necessary 
because the lot upon which plaintiffs' house stood had been re-num- 
bered, and subsequently, the first contract no longer recited the cor- 
rect lot number. The second contract listed Home Builders at the top 
of the document. 

Plaintiffs closed on the residence on 16 January 1995. The docu- 
ments signed by plaintiffs at the closing referred to the seller and con- 
tractor as Home Builders. After moving into the residence, plaintiffs 
discovered numerous and substantial defects in the property. 

Upon reviewing the evidence, the trial court concluded that 
defendants had breached the implied warranty of habitability for 
plaintiffs' residence and had committed unfair and deceptive trade 
practices. The trial court therefore trebled plaintiffs' damages and 
awarded attorneys' fees to plaintiffs. Defendants now appeal to this 
Court. 

Defendants present three questions for review, contending 
that the trial court erred by (I) concluding that defendants com- 
mitted unfair and deceptive trade practices; (2) finding the 
Linvilles individually liable; and (3) awarding attorneys' fees. For 
the reasons set forth herein, we reverse the judgment of the trial 
court in part. 

I .  Unfair and Deceptive Trade Practices 

[I] Defendants contend that the trial court's findings do not support 
its conclusion that defendants committed unfair and deceptive trade 
practices. After careful review of the trial court's findings, we agree 
with defendants. 

North Carolina General Statutes section 75-1.1 declares unlawful 
"unfair or deceptive acts or practices in or affecting commerce." N.C. 
Gen. Stat. 5 75-1.1 (1999). "To prevail on a claim of unfair and decep- 
tive trade practice a plaintiff must show (1) an unfair or deceptive act 
or practice, or an unfair method of competition, (2) in or affecting 
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commerce, (3) which proximately caused actual injury to the plaintiff 
or to his business." Spartan Leasi~zg v. Pollard, 101 N.C. App. 450, 
460-61, 400 S.E.2d 476, 482 (1991). Whether a trade practice is unfair 
or deceptive "depends upon the facts of each case and the impact the 
practice has in the marketplace." Johnson v. Insurance Co., 300 N.C. 
247, 262-63, 266 S.E.2d 610, 621 (1980). The language of the statute 
sets forth two distinct grounds for relief. See id. at 262, 266 S.E.2d at 
621. If a practice has the capacity or tendency to deceive, it is decep- 
tive for the purposes of the statute. See id. at 265, 266 S.E.2d at 622. 
"Unfairness" is a broader concept than and includes the concept of 
"deception." See id. at 263, 266 S.E.2d at 621. "A practice is unfair 
when it offends established public policy, as well as when the prac- 
tice is immoral, unethical, oppressive, unscrupulous, or substantially 
injurious to consumers." Id. Neither an intentional breach of contract 
nor a breach of warranty, however, constitutes a violation of Chapter 
75. See Branch Banking and Trust Co. v. Thompson, 107 N.C. App. 
53, 62, 418 S.E.2d 694, 700, disc. review denied, 332 N.C. 482, 421 
S.E.2d 350 (1992); Rus t  Co. v. Smith, 44 N.C. App. 685, 691, 262 
S.E.2d 646, 650, disc. review denied, 300 N.C. 379, 267 S.E.2d 685 
(1980), overmcled on other grounds, Marshall v. Miller, 302 N.C. 539, 
276 S.E.2d 397 (1981). 

In the instant case, the trial court's findings regarding unfair and 
deceptive trade practices concern two basic issues: (1) construction 
deficiencies in the home and the failure of defendants to properly 
address such deficiencies, and (2) the failure of the Linvilles to list 
Home Builders on the first contract or otherwise inform plaintiffs of 
the corporation's existence. We address each of these grounds in 
turn. 

The trial court recited the following facts concerning construc- 
tion deficiencies in plaintiffs' residence in support of its conclusion 
that defendants committed unfair and deceptive trade practices: 

84. Defendants installed inferior cabinets that had markedly dif- 
ferent shades and were poorly constructed. When given notice of 
the problems, defendants promised, but then failed to remedy the 
defects and then refused to replace or repair the cabinets further, 
although they had the means to do so. The Agreement signed on 
January 16, 1995, shows plaintiffs' serious concerns about the 
cabinets and confirms that defendants promised plaintiffs before 
closing that their concerns would be met. Plaintiffs relied on 
defendants' assurances as to the cabinets; and plaintiffs would 
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not have closed but for those assurances. This behavior by 
defendants caused plaintiffs to suffer damages of $l8,144.90. 

85. The construction of plaintiffs' house required substantial 
repairs, and had negative effect on the fair market value of plain- 
tiffs' house. The house as purchased by plaintiffs contained at 
least six deficiencies that were violations of the North Carolina 
Building Code. The basement shows signs of settlement, the 
bay window is pulling away from the house and [affecting] the 
use of the kitchen floor, and the gas logs were left in an unsafe 
condition. 

86. . . . . The defendants [misled] plaintiffs as to the availability of 
a truss system for the first floor. Defendants misled plaintiffs as 
to the need for support timbers in their basement. Defendants 
failed and refused to seriously address and deal with punch list 
items presented to them on numerous [occasions] by plaintiffs. 
Defendants failed and refused to pay plaintiffs for damage to the 
vinyl kitchen floor even though it was agreed by all concerned 
that the floor needed to be replaced. 

As indicated supra, "actions for unfair or deceptive trade prac- 
tices are distinct from actions for breach of contract, and . . . a mere 
breach of contract, even if intentional, is not sufficiently unfair or 
deceptive to sustain an action under N.C.G.S. 75-1.1." Branch 
Banking and Trust Co., 107 N.C. App. at 62, 418 S.E.2d at 700 (cita- 
tion omitted). " '[Slubstantial aggravating circumstances"' must 
attend the breach in order to recover under the Act. Id. (quoting 
Bartolomeo v. S.B. Thomas, Inc., 889 F.2d 530, 535 (4th Cir. 1989)). A 
violation of Chapter 75 is unlikely to occur during the course of con- 
tractual performance, as these types of claims are best resolved by 
simply determining whether the parties properly fulfilled their con- 
tractual duties. See Eastover Ridge, L.L.C. v. Metric Constructors, 
Inc., 139 N.C. App. 360, 368, 533 S.E.2d 827,833, disc. review denied, 
353 N.C. 262, 546 S.E.2d 93 (2000); Stone v. Homes, Inc., 37 N.C. App. 
97, 105-06, 245 S.E.2d 801, 807-08, disc. review denied, 295 N.C. 653, 
248 S.E.2d 257 (1978). 

In Stone, the plaintiffs instituted an action seeking damages for 
breach of express and implied warranties and for fraud in the sale of 
a house that was under construction when the plaintiffs purchased it 
from the defendant corporation. The evidence showed that the 
defendant repeatedly assured the plaintiffs that their house would be 
completed in the manner requested by the plaintiffs. Relying upon 
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these assurances, the plaintiffs moved into the home only to discover 
that the windows leaked, various lighting circuits were inoperable, 
and "the septic tank drain field was inadequate so that sewage was 
released in the backyard which became a breeding ground for rattail 
maggots." Stone, 37 N.C. App. at 99, 245 S.E.2d at 804. The defendant 
refused to complete construction on the home, moreover, leaving por- 
tions of the interior unfinished. Within six months, numerous cracks 
appeared in the walls and chimney of the home, and substantial 
defects in the doors and kitchen cabinets materialized. Further, 
"plaintiffs discovered that the land on which the house was con- 
structed had been filled with vegetable debris." Id.  The jury awarded 
the plaintiffs $16,000.00 in damages arising from the structural 
defects, and $3,500.00 in damages due to the defendant's fraudulent 
concealment of the vegetable debris beneath the house. 

On appeal, this Court agreed that such construction deficiencies 
breached express and implied warranties, but held that the plaintiffs 
were not entitled, under Chapter 75, to treble the damages attribut- 
able solely to breaches of such warranties. The Court did allow, how- 
ever, the plaintiffs to treble those damages arising from the defend- 
ant's acts of fraud. 

In the instant case, the findings concerning the structural defects 
in plaintiffs' home and subsequent award of damages based upon 
such defects, while certainly supportive of the conclusion that 
defendants breached the implied warranty of habitability, do not indi- 
cate "substantial aggravating circumstances attending the breach" as 
to transform defendants' actions into a Chapter 75 violation. For 
example, the trial court found that, at the 16 January 1996 closing, 
defendants promised to remedy the inferior-grade cabinets they had 
installed in plaintiffs' house and that, relying upon defendants' assur- 
ances, plaintiffs closed on the house. Defendants thereafter failed to 
remedy these defects. 

Defendants' failure to remedy was not an act tending to mislead 
or deceive the average consumer, see Johnson, 300 N.C. at 265-66,266 
S.E.2d at 622, in that defendants did not affirmatively misrepresent 
the quality of the cabinets or defendants' ability to replace them. 
Rather, defendants failed to honor their agreement. Cf. Rucker v. 
Huffman, 99 N.C. App. 137, 142, 392 S.E.2d 419, 422 (1990) (holding 
that unfair and deceptive trade practices were warranted where the 
defendant-seller affirmatively misrepresented to the plaintiff-buyers 
the severity of a problem with standing water under the house). 
Defendants openly acknowledged at closing that the cabinets were 
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unacceptable, and they thereafter attempted to replace them. 
Unfortunately, the replacement cabinets were also substandard, and 
plaintiffs refused to accept them. By failing to remedy the defective 
cabinets, defendants breached their agreement, but they did not 
"offend[] established public policy" or commit an "immoral, unethi- 
cal, oppressive, unscrupulous, or substantially injurious" act. 
Johnson, 300 N.C. at 263, 266 S.E.2d at 261. Based on the trial court's 
findings regarding the cabinets, we discern no grounds for elevating 
defendants' actions beyond breach of contract or warranty. 

Additional findings by the trial court concerning structural 
defects in plaintiffs' residence provide no further support for its con- 
clusion that defendants committed unfair and deceptive trade prac- 
tices. Although the trial court concluded that defendants "misled" 
plaintiffs concerning the availability of a truss system for the first 
floor of their residence and the need for support timbers in the base- 
ment, a close examination of the findings does not support such a 
conclusion. The trial court made the following specific findings 
regarding the truss system: 

34. The new Construction Addendum attached to the Offer To 
Purchase And Contract dated 5-9-94 provided for a truss system 
in the first floor of plaintiffs' house. Early in the construction, 
John Linville informed plaintiffs that a truss system could not be 
used and that a conventional "stick" framing had to be used 
instead. Construction proceeded on that basis. Defendants gave 
plaintiffs a $5,000.00 credit for the change. 

35. Plaintiffs discovered later that a truss system could have 
been used for their floor. As a result of the change to "stick" fram- 
ing, plaintiffs' use of their basement is restricted by support 
columns that would not be present if a truss system had been 
used as originally agreed. 

These findings do not support the conclusion that defendants "mis- 
led" plaintiffs or otherwise committed unfair and deceptive trade 
practices. The fact that. John Linville informed plaintiffs that a truss 
system would not be possible in their home does not indicate wrong- 
doing by the other defendants, nor, standing alone, does it indicate 
bad faith or an affirmative misrepresentation by Mr. Linville. 
Moreover, plaintiffs received a $5,000.00 credit for the change to 
"stick framing, and the trial court assigned no damages arising from 
plaintiffs' restricted use of their basement. Thus, the trial court's find- 
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ings concerning the truss system, together with the other findings 
regarding construction deficiencies, do not indicate unfair and decep- 
tive trade practices by defendants. 

[2] The second category of findings recited by the trial court in sup- 
port of its conclusion that defendants violated Chapter 75 concern 
the Linville's failure to inform plaintiffs about their construction 
company. The trial court made the following findings regarding the 
Linville's actions: 

83. Joyce Linville . . . did considerably less than John Linville and 
[Home] Builders, but she was still a part of multiple acts that 
were unfair to plaintiffs. She was an officer and director of Home 
Builders, yet she allowed the business to be operated in such a 
way that plaintiffs had no notice that it was involved in building 
the residence. She agreed in May 1994 to construct the residence 
even though she did not have a general contractor's license. She 
knew (she testified) in May 1994, when she signed the first Offer 
To Purchase And Contract, that the builder should be shown as 
Home Builders, but she did not inform plaintiffs of this, and she 
did not take any steps to correct the Offer To Purchase And 
Contract. Instead, she allowed the construction to proceed with 
plaintiffs believing they were dealing with the Linvilles as indi- 
viduals. In December 1994, when construction was almost com- 
plete, she sold her interest in the lot and residence to Home 
Builders without plaintiffs' knowledge or permission. On January 
11, 1995, five days before closing, she tried to change the parties' 
agreement by inserting Home Builder's name on the second Offer 
To Purchase and Contract. Before and after closing, she had full 
knowledge of plaintiffs' complaints about the various construc- 
tion deficiencies, yet she did nothing to correct the problems. 

86. The individual Linvilles built plaintiffs' house even though 
they did not have a general contractor's license. The Linvilles sold 
the lot and residence to Home Builders without plaintiffs' knowl- 
edge or permission. The Linvilles tried to remove themselves 
from the construction agreement and place all responsibility on 
Home Builders without providing a full and fair explanation to 
plaintiffs. 

87. Defendants' acts described in the preceding paragraphs were 
in and affecting commerce. 
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While we agree that the above-stated findings detail potentially 
misleading and unfair acts by the Linvilles, such findings nevertheless 
do not establish that the Linville's actions led to plaintiffs' damages. 
"To be actionable under Chapter 75, an act of deception must have 
some adverse impact on the individual or entity deceived." Miller v. 
Ensley, 88 N.C. App. 686, 691, 365 S.E.2d 11, 14 (1988). All of plain- 
tiffs' damages arose from structural defects in their home. There was 
no finding by the trial court that plaintiffs would not have entered 
into the contract had they known of Home Builder's involvement, or 
that the Linville's failure to inform plaintiffs of Home Builder's exist- 
ence caused plaintiffs to suffer damages. The trial court likewise 
assigned no damages to the Linville's sale of the lot and residence to 
Home Builders without plaintiffs' knowledge or permission. Because 
there was no causal connection between the potentially misleading 
acts by the Linvilles and the damages suffered by plaintiffs as  a result 
of defendants' breach of the implied warranty of habitability, we hold 
the trial court erred in concluding that defendants committed unfair 
and deceptive trade practices. See id., 88 N.C. App. at 691-92, 365 
S.E.2d at 14 (holding that, where deception by defendant had 
no impact on plaintiff's damages, remedy under Chapter 75 was 
inappropriate). 

Because defendants' faulty construction of plaintiffs' house did 
not constitute unfair and deceptive trade practices, and because the 
Linville's failure to inform plaintiffs of Home Builder's existence did 
not impact plaintiffs' damages, we hold the trial court erred in 
concluding that defendants committed unfair and deceptive trade 
practices. 

11. Individual Liabilty 

[3] The Linvilles further argue the trial court erred in finding and 
concluding that they were individually liable to plaintiffs. The 
Linvilles contend that they were acting at all times as agents of Home 
Builders, and that the trial court erred in finding otherwise. We 
disagree. 

Competent evidence before the trial court tended to show that 
the initial Offer To Purchase and Contract was signed by the Linvilles 
in their individual capacities. Home Builders was not mentioned in 
any document until 11 January 1995, five days before closing and 
after a majority of the construction of plaintiffs' home had been com- 
pleted. Further, there was ample evidence that both John and Joyce 
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Linville were actively involved in the construction of plaintiffs' resi- 
dence. It is well established that 

in every contract for the sale of a dwelling then under construc- 
tion, the vendor, if he be in the business of building such 
dwellings, shall be held to impliedly warrant to the initial vendee 
that, . . . the dwelling, together with all its fixtures, is sufficiently 
free from major structural defects, and is constructed in a work- 
manlike manner. 

Hartley v. Ballou, 286 N.C. 51, 62, 209 S.E.2d 776, 783 (1974). We 
therefore hold the trial court did not err in concluding that the 
Linvilles were individually liable for their actions in breaching the 
implied warranty of habitability. 

We note that the trial court failed to apportion damages among 
defendants, ordering simply that "judgment is entered for plaintiffs." 
Under the conclusions of law concerning breach of warranty, how- 
ever, the trial court determined that 

Plaintiffs are entitled to a judgment against each of the defend- 
ants for breach of implied warranty of habitability. Each of the 
defendants entered into an agreement with plaintiffs to construct 
and sell a residence to plaintiffs. Each of the defendants was in 
the construction business; and each of the defendants partici- 
pated in the construction of plaintiffs' residence. 

Moreover, in their complaint, plaintiffs requested "judgment against 
defendants jointly and severally." We therefore hold that the judgment 
of liability by the trial court against defendants was joint and several. 

111. Attorneys' Fees 

[4] Defendants contend that the trial court erred in awarding attor- 
neys' fees. In light of our conclusion that defendants committed 
no unfair and deceptive trade practices, we agree that the award of 
attorneys' fees was inappropriate in the instant case. 

In summary, we hold that there were insufficient findings to sup- 
port the trial court's conclusion that defendants committed unfair and 
deceptive trade practices in the construction of plaintiffs' home. 
Plaintiffs are therefore not entitled to an award of attorneys' fees. The 
record clearly supports the trial court's conclusion that defendants 
breached the implied warranty of habitability, however, and we 
remand to the trial court for reinstatement of such award. 



I N  THE COURT O F  APPEALS 81 

B & F SLOSMAN v. SONOPRESS, INC. 
[I48 N.C. App. 81  (2001)l 

The trial court is hereby 

Affirmed in part, reversed in part, and remanded. 

Judges McGEE and BIGGS concur. 

B & F SLOSMAN, A NORTH CAROLINA GENERAL PARTNERSHIP, PLAINTIFF V. 

SONOPRESS, INC., A DELAWARE CORPORATION, DEFENDANT 

No. COA00-1465 

(Filed 28 December 2001) 

1. Statute of Frauds- commercial lease agreement-directed 
verdict-estoppel 

The trial court did not err by directing verdict in favor of 
defendant on plaintiff's claim that defendant breached an oral 
agreement to lease the pertinent plant for five years based on the 
trial court's determination that the parties' negotiation summary 
concerning a commercial lease did not satisfy the statute of 
frauds, because: (I) a review of the negotiation summary 
revealed a lack of the mutuality of agreement necessary for the 
formation of a contract since it simply outlined the various stages 
in the negotiation process and does not include any language sig- 
nifying an intention on the part of defendant to be legally bound 
to a five-year lease; (2) plaintiff's evidence failed to establish that 
the purchasing manager had the authority to bind defendant to a 
five-year lease; and (3) defendant was not estopped from raising 
the statute of frauds as an affirmative defense since the affirma- 
tive acts identified by plaintiff did not constitute material misrep- 
resentation or fraud, plaintiff has not shown that defendant inten- 
tionally or fraudulently failed to disclose information, the parties 
were sophisticated businessmen who were experienced with 
transactions involving commercial leases, and the fact that 
defendant occupied the additional space during the negotiation 
process and agreed to pay a monthly rent does not result in 
defendant's taking two inconsistent positions. 
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2. Quantum meruit- commercial lease agreement-directed 
verdict 

The trial court did not err by directing verdict in favor of 
defendant on plaintiff's claim for quantum meruit arising out of 
the breach of an alleged oral commercial lease agreement, 
because plaintiff has been compensated for any benefit it con- 
ferred upon defendant. 

3. Unfair Trade Practices- commercial lease agreement- 
directed verdict 

The trial court did not err by directing verdict in favor of 
defendant on plaintiff's claim for unfair and deceptive business 
practices arising out of alleged fraud and the breach of an alleged 
oral commercial lease agreement, because plaintiff has failed to 
establish a prima facie case. 

Appeal by plaintiff from judgment entered 20 April 2000 by Judge 
Russell J. Lanier, Jr. in Buncombe County Superior Court. Heard in 
the Court of Appeals 11 October 2001. 

Van Winkle, Buck, Wall, Starnes and Davis, PA. ,  by  Albert L. 
Sneed, Jr., for plaintiff-appellant. 

Hoguet, N e w m a n  & Regal, LLP, by  Howard A. Wintner, pro hac 
uice; and Dungan & Mitchell, P A . ,  by Robert E. Dungan, for 
defendant-appellee. 

WALKER, Judge. 

Plaintiff initiated this action on 7 July 1998 alleging claims for 
breach of a lease, q u a n t u m  m e m i t ,  and unfair and deceptive busi- 
ness practices. The matter came on for trial on 17 April 2000 and, at 
the close of plaintiff's evidence, defendant moved for a directed ver- 
dict. After considering the evidence, the trial court granted defend- 
ant's motion with respect to all of plaintiff's claims. The facts at this 
stage of the proceedings may be summarized as follows: 

Plaintiff is a North Carolina general partnership owned by two 
brothers, Benson and Fred Slosman. Defendant is a Delaware corpo- 
ration headquartered in Gutersloh, Germany, and is owned by the 
Bertelsmann Group. In the fall of 1996, plaintiff purchased the 
Champion Plant (plant) located in Weaverville. The plant encom- 
passes 119,613 square feet, which is divided into three sections and is 



IN THE COURT OF APPEALS 83 

B & F SLOSMAN v. SONOPRESS, INC. 

[I48 N.C. App. 81 (2001)l 

designed for both warehousing and manufacturing. In December 
1996, plaintiff entered into a two-year lease with Asheville 
Warehousing, Inc. (AWI), a recycling business owned by Fred 
Slosman. The lease allowed AWI to occupy two of the plant's 
smaller sections. 

In January 1997, defendant approached plaintiff about leasing 
space in the plant. Following discussions, the parties agreed that 
defendant would occupy the plant's remaining section for one year at 
a rate of $1.625 per square foot. Defendant began moving into the 
plant in March 1997. Shortly thereafter, defendant informed plaintiff 
that it was interested in leasing the entire plant. Plaintiff responded 
that it was already under a two-year lease with AWI and AWI would 
not vacate the plant without receiving moving expenses and a rent 
subsidy. Thereafter, the parties began negotiating a potential lease for 
the entire plant. 

On 30 May 1997, as a result of these negotiations, plaintiff sent a 
letter to defendant which was designed to serve as an interim agree- 
ment. The letter outlined various lease conditions including: defend- 
ant's payment of $197,500 for AWI's moving expenses and a rent sub- 
sidy, financial terms for a three-year occupancy, and plaintiff's 
completion of certain plant upgrades. Plaintiff also requested that 
defendant sign and return the letter. Defendant declined to sign the 
letter but did agree to meet with Benson and Fred Slosman on 20 June 
1997. Present at this meeting were several of defendant's employees, 
including the Vice President of Operations, Richard Smith (Smith) 
and a purchasing manager, Bob Tanko (Tanko). During this meeting, 
the parties continued to negotiate the terms of a lease and, in partic- 
ular, the payment of AWI's moving expenses and a rent subsidy. 
Defendant's employees testified at trial that they also expressed 
reservations concerning any lease which extended longer than two or 
three years and that they informed the Slosmans that a five-year lease 
would have to be approved by defendant's officials in Germany. At the 
conclusion of the meeting, plaintiff submitted an offer to "blend" the 
rent subsidy into a five-year lease and suggested that the moving 
expenses be paid up front or "blended" into the monthly rent pay- 
ments, at defendant's option. 

Four days later, plaintiff sent a letter to Tanko outlining the terms 
of this offer and requesting that he "let me know which option to pro- 
ceed on so that we can have a lease prepared." Tanko made no writ- 
ten response to plaintiff's request but did prepare for defendant a 
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"Negotiation Summary," which incorporated plaintiff's offer. None- 
theless, plaintiff permitted defendant to begin occupying the two 
sections within the plant that AWI was vacating. 

The evidence shows that the parties intended to formalize their 
negotiations with a written lease. On 22 July 1997, plaintiff sent 
defendant a proposed five-year lease. One week later, defendant 
inquired as to whether plaintiff would be willing to accept a two-year 
lease with an option for another two years. Plaintiff rejected this 
counteroffer and continued to hold out for a five-year lease. 
Meanwhile, AWI signed a lease with S & S Associates for space in 
another property. Benson Slosman signed the lease as a general 
partner of S & S Associates. 

By October 1997, defendant was occupying the entire plant and 
was paying plaintiff rent in the amount of $36,481.97 per month. 
However, defendant refused to sign the five-year lease which plaintiff 
had requested. This arrangement continued until 17 February 1998, 
when defendant sent to plaintiff a written notice that it would no 
longer be "month to month leasing" the plant effective 31 March 1998 
and would be vacating the plant. 

With this appeal, plaintiff argues it presented sufficient evidence 
to withstand defendant's motion for directed verdict. The purpose of 
a motion for directed verdict is to test the legal sufficiency of the evi- 
dence to take a case to the jury. N.C. Gen. Stat. 5 1A-l, Rule 50(a) 
(1999); DeHart v. R/S Financial COT., 78 N.C. App. 93, 98, 337 
S.E.2d 94,98 (1985), cert. denied, 316 N.C. 376,342 S.E.2d 893 (1986). 
Accordingly, a defendant is not entitled to a directed verdict unless 
the court, after viewing the evidence in a light most favorable to the 
plaintiff, determines the plaintiff has failed to establish apr ima  facie 
case or right to relief. Goodwin v. Investors Life Insurance Co. of 
North America, 332 N.C. 326, 329, 419 S.E.2d 766, 768 (1992). 

I. Statute of Frauds 

[I] Plaintiff first contends that it presented sufficient evidence to 
support its claim that defendant breached an agreement to lease the 
plant for five years. Defendant counters that any alleged lease is 
unenforceable under the statute of frauds. Plaintiff responds by argu- 
ing that defendant should be estopped from raising the statute of 
frauds as an affirmative defense. 

The statute of frauds provides in pertinent part that: 
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all . . . leases and contracts for leasing lands exceeding in dura- 
tion three years from the making thereof, shall be void unless said 
contract, or some memorandum or note thereof, be put in writing 
and signed by the party to be charged therewith, or by some other 
person by him thereto lawfully authorized. 

N.C. Gen. Stat. 3 22-2 (1999). Plaintiff asserts that, although the par- 
ties had not executed a written lease, the "Negotiation Summary" 
prepared and signed by Tanko following the 20 June 1997 meeting, 
constitutes a memorandum sufficient to satisfy the statute of frauds 
requirement. 

Our review of the "Negotiation Summary" reveals that it simply 
outlined the various stages in the negotiation process and does not 
include any language signifying an intention on the part of defendant 
to be legally bound to a five-year lease. Therefore, the "Negotiation 
Summary" lacks the mutuality of agreement necessary for the forma- 
tion of a contract. See McCraw v. Llewellyn, 256 N.C. 213, 217, 123 
S.E.2d 575, 578 (1962) (holding that to be enforceable under the 
statute of frauds a writing must show the essential elements of a con- 
tract including evidence of a mutuality of agreement between the par- 
ties). Furthermore, plaintiff's evidence fails to establish that Tanko 
was authorized to bind defendant to a five-year lease. See generally 
Fuller v. Southland Corp., 57 N.C. App. 1, 290 S.E.2d 754, cert. 
denied, 306 N.C. 556, 294 S.E.2d 223 (1982). Therefore, we conclude 
plaintiff's claim that the "Negotiation Summary" satisfies the statute 
of frauds has no merit. 

Plaintiff also asserts that defendant should be estopped from rais- 
ing the statute of frauds as an affirmative defense under the theories 
of: (1) estoppel by fraud or misrepresentation; (2) equitable estoppel 
based upon wrongful silence and fraud by silence; and (3) equitable 
estoppel based upon an acceptance of benefits. 

"The doctrine of estoppel rests upon principles of equity and is 
designed to aid the law in the administration of justice when without 
its intervention injustice would result." Thompson v. Soles, 299 N.C. 
484, 486, 263 S.E.2d 599, 602 (1980). In appropriate cases, equitable 
estoppel may override the statute of frauds so as to enforce an other- 
wise unenforceable agreement. Computer Decisions, Inc. v. Rouse 
Office Mgmt. of N.C., 124 N.C. App. 383, 387, 477 S.E.2d 262, 264 
(1996), disc. rev. denied, 345 N.C. 340, 483 S.E.2d 163 (1997). When 
faced with oral agreements involving real property interests, our 
courts have limited the application of the equitable estoppel doctrine 



86 I N  THE COURT O F  APPEALS 

B & F SLOSMAN v. SONOPRESS, INC. 

(148 N.C.  App. 81 (2001)l 

to situations where the party seeking to invoke the statute of frauds 
has engaged in "plain, clear and deliberate fraud." McKinley v. 
Hinnant, 242 N.C. 245, 253, 87 S.E.2d 568, 574 (1955); see also Dunn 
v. Dunn, 24 N.C. App. 713, 716, 212 S.E.2d 407, 409, cert. denied, 287 
N.C. 258, 214 S.E.2d 430 (1975). The rationale for applying the equi- 
table estoppel doctrine is quite obvious: A party who engages in fraud 
should not be permitted to shield itself from liability through the use 
of a statute which our legislature specifically designed to prevent 
fraud. 

To establish fraud, a plaintiff must demonstrate that: (1) the 
defendant made a false representation relating to some material past 
or existing fact; (2) when the representation was made, defendant 
knew or reasonably should have known that it was false; (3) defend- 
ant made the representation with the intention that the plaintiff act 
upon it; (4) the plaintiff did in fact reasonably act upon it; and (5) the 
plaintiff suffered injury. Cofield v. Griffin, 238 N.C. 377, 379, 78 
S.E.2d 131, 133 (1953). 

Plaintiff has identified "four affirmative acts of fraud" committed 
by defendant's employees which it alleges are sufficient to justify 
estopping defendant: (1) a 20 June 1997 representation by Smith to 
plaintiff that the parties had an agreement; (2) an oral acceptance of 
plaintiff's offer by Tanko when he had no authority to make such an 
acceptance; (3) a statement by Smith to Fred Slosman that the lease 
was being signed; and (4) a statement by one of defendant's employ- 
ees to Benson Slosman that the lease was being signed in Germany 
and hand carried back to the United States. Based on our careful 
review of the record, we conclude these "affirmative acts" were 
merely statements made by defendant's employees during the negoti- 
ating process in anticipation of the lease being approved by officials 
in Germany. Plaintiff's evidence fails to show that the employees 
knew that the statements they made were false or that they made the 
statements with an intention to deceive plaintiff. Furthermore, the 
statements generally involved future occurrences, rather than past or 
existing facts. See generally Home Electric Co. v. Hall and 
Underdown Heating and Air Cond. Co., 86 N.C. App. 540, 543, 358 
S.E.2d 539, 541 (1987)) affimed, 322 N.C. 107, 366 S.E.2d 441 (1988). 
Therefore, we conclude the "affirmative acts" identified by plaintiff 
did not constitute material misrepresentations or fraud. 

Plaintiff further contends that defendant should be estopped 
because defendant intentionally and fraudulently failed to disclose 
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three pertinent facts: (1) its internal approval process; (2) that it had 
no intention of agreeing to a five-year lease; and (3) that it had 
rejected the lease terms plaintiff outlined in its letter of 24 June 1997. 
However, plaintiff fails to cite any authority which supports the 
proposition that there would be a duty to disclose under the facts and 
circumstances of this case. Indeed, this Court has twice addressed 
similar situations and found that the lessor had no such duty to dis- 
close. See Computer Decisions, 124 N.C. App. at 389, 477 S.E.2d at 
265-66 (holding that where the two parties were sophisticated in 
negotiating commercial real estate transactions, the lessor did not 
have a duty to disclose to the lessee the fact that it was negotiating a 
lease with another party for the same premises); and C.l?R. Foods, 
Inc. v. Randolph Development Co., 107 N.C. App. 584,589,421 S.E.2d 
386, 389, disc. rev. denied, 333 N.C. 166,424 S.E.2d 906 (1992) (hold- 
ing a commercial vendor owed no duty to disclose to a commercial 
vendee the presence of a landfill containing organic materials where 
vendee had full opportunity to make pertinent inquiries and failed to 
do so). 

Here, the evidence shows the Bensons were sophisticated 
businessmen, who were experienced with transactions involving 
commercial leases. Benson Slosman testified he had negotiated 
approximately one hundred commercial leases and that he was aware 
of the requirement that long-term leases be in writing. Fred Slosman 
also testified that, aside from B & F Slosman, he had extensive busi- 
ness dealings, including "some experience" with commercial leases 
and real estate contracts. As such, we find, under the circumstances 
of this case, that plaintiff has not shown that defendant intentionally 
or fraudulently failed to disclose to plaintiff its internal approval 
process, that it never intended to sign a five-year lease, or that it had 
rejected plaintiff's outlined lease terms. See Harton v. Harton, 81 
N.C. App. 295, 297, 344 S.E.2d 117, 119, disc. rev. denied, 317 N.C. 
703, 347 S.E.2d 41 (1986) (duty to disclose arises when parties are in 
a fiduciary relationship or in arms length negotiation and one of the 
parties has taken affirmative steps to conceal material facts or has 
knowledge of a latent defect of which the other party is both ignorant 
and unable to discover through reasonable diligence). 

Finally, plaintiff argues that, under the theory of quasi-estoppel, it 
conferred upon defendant a benefit by making adjacent space in the 
plant available for defendant's immediate occupancy. Therefore, by 
accepting this benefit, defendant is estopped from raising the statute 
of frauds defense. 



88 I N  THE COURT OF APPEALS 

B & F SLOSMAN v. SONOPRESS, INC. 

(148 N.C. App. 81 (2001)l 

In support of its argument, plaintiff relies on our Supreme Court's 
decision in Brooks u. Hackney, 329 N.C. 166, 404 S.E.2d 854 (1991). 
However, Brooks recognized the applicability of quasi-estoppel in a 
context notably inapposite to the facts of this case. In Brooks, the 
parties had entered into a written agreement for the sale of real 
estate. Over the course of eight years, the plaintiff used the real estate 
and made monthly payments pursuant to the terms of the agreement. 
However, after a disagreement arose, the plaintiff demanded the 
return of the monthly payments he had made over the previous eight 
years, arguing that because the agreement did not clearly describe the 
real estate, it failed to satisfy the statute of frauds. Our Supreme 
Court agreed that the written agreement did not adequately describe 
the real estate but held that plaintiff was estopped from taking advan- 
tage of the faulty description. The Court stated: "It is well settled that 
'a party will not be allowed to accept benefits which arise from cer- 
tain terms of a contract and at the same time deny the effect of other 
terms of the same agreement.' " Id. at 173,404 S.E.2d at 859, (quoting 
Advertising, Inc. v. Harper, 7 N.C. App. 501, 505, 172 S.E.2d 793, 795 
(1970)). 

In contrast, plaintiff, in this case, asserts that defendant, in occu- 
pying the entire plant, received benefits it would have received under 
a written lease. However, unlike Brooks, defendant did not execute a 
written agreement. Such a construction as plaintiff contends would 
conflict with the essential purpose of quasi-estoppel, which is to pre- 
vent a party from benefitting by taking two clearly inconsistent posi- 
tions. See Carolina Medicorp v. Bd. of Tmstees of the State Medical 
Plan, 118 N.C. App. 485, 492, 456 S.E.2d 116, 120 (1995). Here, defend- 
ant argues that the parties were only in the process of negotiating a 
lease for additional space. The fact that defendant occupied the addi- 
tional space during the negotiation process and agreed to pay a 
monthly rent does not result in defendant's taking two inconsistent 
positions. See Kent v. Humphries, 303 N.C. 675,679, 281 S.E.2d 43,46 
(1981) (holding when a tenant enters into possession under an invalid 
lease and tenders rent which is accepted by the landlord, a periodic 
tenancy is created and the period of the tenancy is determined by the 
interval between rental payments). Thus, we find no merit in plain- 
tiff's quasi-estoppel argument. 

We conclude the trial court properly determined that the 
"Negotiation Summary" did not satisfy the statute of frauds. Further, 
plaintiff has failed to present a prima facie case showing defendant 
should be estopped from raising the statute of frauds as an affirma- 
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tive defense. Therefore, we overrule plaintiff's assignments of error 
on these issues. 

11. Quantum Meruit 

[2] Next, plaintiff contends it presented sufficient evidence on its 
claim for quantum meruit to withstand a directed verdict. 

"Quantum meruit operates as an equitable remedy based upon a 
quasi contract or a contract implied in law, such that a party may 
recover for the reasonable value of materials and services rendered in 
order to prevent unjust enrichment." Data General Corp. v. County 
of Durham, 143 N.C. App. 97, 103, 545 S.E.2d 243,248 (2001). Plaintiff 
asserts that it conferred upon defendant the benefit of "providing 
much needed, but already occupied, space" at a cost of $192,500. 
However, Benson Slosman admitted during cross-examination that by 
permitting defendant to occupy the entire plant after AWI vacated, 
plaintiff received from defendant rental payments approximating 
$201,000. Therefore, we conclude plaintiff has been compensated for 
any benefit it conferred upon defendant and find the trial court did 
not err in directing a verdict on its quantum meruit claim. 

111. Unfair and Dece~tive Business Practices 

[3] Finally, plaintiff argues it presented sufficient evidence to with- 
stand a directed verdict on its claim for unfair and deceptive business 
practices. 

To prevail on an unfair and deceptive business practice claim, a 
plaintiff must show: (1) that defendant committed an unfair or decep- 
tive act or practice, or an unfair method of competition; (2) in or 
affecting commerce; (3) which proximately causes actual injury to 
plaintiff. F u w  v. Fonville Morisey Realty, Inc., 130 N.C. App. 541, 
551, 503 S.E.2d 401, 408 (1998). The determination of whether a par- 
ticular act is unfair or deceptive is a question of law for the court. 
Gray v. North Carolina Ins. Underwriting Ass'n, 132 N.C. App. 63, 
510 S.E.2d 396 (1999), reversed on other grounds, 352 N.C. 61, 529 
S.E.2d 676 (2000). The essence of plaintiff's unfair and deceptive busi- 
ness practices claim is that defendant committed fraud and breached 
an alleged lease. Having determined that plaintiff has failed to make 
a prima facie case with respect to each of these claims, we likewise 
conclude plaintiff has not established a claim for unfair and deceptive 
business practices. 

In sum, after reviewing the record in a light most favorable to 
plaintiff, we conclude plaintiff has not established a prima facie case 
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for breach of an alleged lease, quantum meruit, or unfair and decep- 
tive business practices. Accordingly, we affirm the trial court's grant 
of a directed verdict for defendant on all of plaintiff's claims. 

Affirmed. 

Judges TYSON and SMITH concur. 

JAMES R. STEVENSON, EMPLOYEE-PLAINTIFF-.~PPELLAUT V. NOEL WILLIAMS MASONRY, 
INC., EMPLOYER-DEFENDANT-APPELLEE, AND KEY RISK MANAGEMENT SERVICES, 
INC., CARRIER-DEFENDANT-APPELLEE 

NO. COA00-860 

(Filed 28 December 2001) 

1. Workers' Compensation- attorney fees-no unfounded 
litigiousness 

The Industrial Commission in a workers' compensation 
action did not abuse its discretion by denying plaintiff attorney's 
fees where plaintiff contended that defendants had engaged in 
unfounded litigiousness. The parties strongly contested whether 
a clincher agreement included reimbursement of plaintiff's out- 
of-pocket expenses and plaintiff refused defendants' tendered 
partial payment of plaintiff's out-of-pocket expenses. The 
Commission's decision to deny plaintiff attorney's fees was not 
arbitrary or manifestly unsupported by reason. 

2. Workers7 Compensation- out-of-pocket expenses-not 
"unpaid medical expenses" 

"Unpaid medical expenses" under Workers' Compensa- 
tion Rule 502(2)(b) and the terms of a clincher agreement did 
not provide reimbursement for previously paid out-of-pocket 
expenses. 

3. Workers' Compensation- attorney fees-appeal not 
frivolous 

A workers' compensation defendant was not entitled to attor- 
ney fees where defendant contended that plaintiff had pursued a 
frivolous appeal but plaintiff made good faith arguments. 
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Appeal by plaintiff from opinion and award entered 28 January 
2000 by the North Carolina Industrial Commission. Heard in the Court 
of Appeals 14 August 2001. 

Cox, Gage, & Sasser, by Margaret B. DeVries, for plaintiff- 
appellant. 

Womble Carlyle Sandridge & Rice, PLLC, by Clayton M. Custer 
and Laura M. Wolfe, for defendants-appellees. 

BRYANT, Judge. 

This case arises from proceedings before the North Carolina 
Industrial Commission in which plaintiff James R. Stevenson alleged 
that he suffered injuries to his left shoulder, upper back and neck 
while operating a bulldozer on 6 November 1995. Defendant Noel 
Williams Masonry, Inc. (Williams) denied plaintiff's workers' compen- 
sation claim. 

Nonetheless, plaintiff, defendant Williams and carrier-defendant 
Key Risk Management Services (Key Risk) participated in a mediated 
settlement conference on 29 July 1997, and entered into a clincher 
agreement on 14 August 1997. The parties agreed in the clincher 
agreement to settle plaintiff's workers' compensation claims for 
$11,000.00. In addition, Key Risk agreed to pay all related unpaid med- 
ical expenses through the date of the mediation pursuant to Workers' 
Comp. R. of N.C. Indus. Comm'n 502(2)(b). 

The clincher agreement released defendants from additional lia- 
bility and required them to pay $855.65 in undisputed medical 
expenses-$292.05 to Charlotte Neurosurgical Associates (CNA), 
$459.60 to Carolinas Medical Center (CMC), and $104.00 to Southeast 
Anesthesia Associates (SAA). In addition, plaintiff's employment rela- 
tionship was severed in consideration of $1,000.00 pursuant to the 
mediated settlement agreement. 

On 15 August 1997, after the clincher agreement was executed, 
plaintiff requested reimbursement for out-of-pocket expenses in addi- 
tion to the $11,000.00 provided in the clincher agreement. These out- 
of-pocket expenses totaled $259.00-$40.00 for prescription drugs, 
$144.00 for travel expenses related to treatment, and $75.00 for chi- 
ropractic treatment. Defendants refused to pay the out-of-pocket 
expenses, arguing that these expenses did not constitute unpaid med- 
ical expenses as that term is referenced in the clincher agreement. In 
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the meantime, the Commission filed an approval of the clincher 
agreement on 4 September 1997. 

In October 1997, plaintiff again requested defendants to reim- 
burse him for the out-of-pocket expenses. By letter dated 11 
November 1997, defendants informed plaintiff they would not pay 
these expenses. As of 11 November 1997, defendants had not paid the 
three undisputed medical expenses. 

On 14 November 1997, plaintiff filed a motion for payment of out- 
standing medical expenses and a motion for attorney's fees, costs and 
sanctions. The executive secretary for the Commission filed an 
administrative order on 9 January 1998, which mandated that defend- 
ants pay all outstanding medical expenses pursuant to the terms of 
the clincher agreement within twenty days of the filing of the order. 
Defendants were also ordered to pay a 10% penalty for late payments 
pursuant to N.C.G.S. Pi 97-18(i). Attorney's fees, costs, and sanctions 
were not assessed in the administrative order. Defendants paid the 
$104.00 balance to SAA and the $292.05 balance to CNA on 5 February 
1998 and 29 May 1998 respectively. However, the $459.60 balance to 
CMC remained unpaid. 

Plaintiff submitted a Form 33 (Request that Claim be Assigned for 
Hearing) with a date of notice of 30 April 1998 to compel payment of 
outstanding medical expenses, and to seek attorney's fees, costs and 
sanctions. Defendants responded by submitting a Form 33R 
(Response to Request that Claim be Assigned for Hearing) which 
stated that the "[clarrier has paid all 'unpaid' medical bills of which it 
is aware . . . ." Thereafter, defendants, "under protest", tendered a 
check to plaintiff for $184.00 for plaintiff's out-of-pocket expenses for 
prescription drugs and travel costs, but refused to pay plaintiff's 
$75.00 out-of-pocket chiropractor expense. Plaintiff chose not to cash 
the check and proceeded to trial before the deputy commissioner. 
Defendants paid the $459.60 balance to CMC on 8 October 1998, just 
prior to trial. 

This matter was heard before Deputy Commissioner George T. 
Glenn, I1 on 21 October 1998. Deputy Comn~issioner Glenn ruled that 
defendants were required to reimburse plaintiff's out-of-pocket costs 
of $40.00 for prescription drugs and $144.00 fortravel expenses. Such 
reimbursement, he held, fell within the scope of unpaid medical 
expenses. Deputy Commissioner Glenn denied reimbursement for the 
$75.00 chiropractor expense. He however, awarded plaintiff $7,296.19 
in attorney's fees and a 10% penalty fee for defendants late payments. 
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Defendants appealed to the Full Commission, which reversed in 
part and affirmed in part. The Commission determined that the 
$259.00 in out-of-pocket expenses were not unpaid medical expenses 
within the meaning of the clincher agreement or Rule 502(2)(b). 
Furthermore, the Commission ruled that plaintiff was not entitled to 
an award of attorney's fees as "[nleither party demonstrated 
unfounded litigiousness in this matter". However, as a consequence 
of late payment, the Commission affirmed plaintiff's award of the 10% 
penalty. Defendants thereafter complied with the Commission's 
orders. Plaintiff appealed and defendant presented cross-assignments 
of error. 

When reviewing appeals from the Industrial Commission, the 
Court is limited in its inquiry to two questions of law: (1) whether 
there was any competent evidence before the Commission to sup- 
port its findings of fact; and (2) whether the Commission's find- 
ings of fact justify its legal conclusions and decision. The 
Commission's findings of fact are conclusive on appeal if sup- 
ported by competent evidence. This is so even if there is evidence 
which would support a finding to the contrary. 

Sanderson v. Northeast Construction Co., 77 N.C. App. 117, 120-21, 
334 S.E.2d 392, 394 (1985) (citations omitted). While we are bound by 
the Commission's findings of fact if they are supported by competent 
evidence, this Court reviews de novo the Con~n~ission's conclusions 
of law. Grantham v. R. G. Barry Corp., 127 N.C. App. 529, 534, 491 
S.E.2d 678, 681 (1997), rev. denied by, 347 N.C. 671, 500 S.E.2d 86 
(1998). 

Plaintiffs assignments of error 

[I] Plaintiff first contends that he is entitled to attorney's fees 
because defendants engaged in unfounded litigiousness. We disagree. 

It is well settled in North Carolina that, "[ilf the Industrial 
Commission shall determine that any hearing has been brought, pros- 
ecuted, or defended without reasonable ground, it may assess the 
whole cost of the proceedings including reasonable fees for defend- 
ant's attorney or plaintiff's attorney upon the party who has brought 
or defended them." N.C.G.S. Q 97-88.1 (2000). The evident purpose of 
the statute is to deter stubborn, unfounded litigiousness. Sparks v. 
Mountain Breeze Restaurant, 55 N.C. App. 663, 664, 286 S.E.2d 575, 
576 (1982). Whether to assess attorney's fees is in the discretion of 
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the Commission. See Lewis v. Sonoco Prods. Co., 137 N.C. App. 61, 
71, 526 S.E.2d 671, 677 (2000). 

Review of the Commission's award or denial of attorney's fees is 
limited and will not be overturned absent an abuse of discretion. See 
id. An abuse of discretion arises when a decision is "manifestly 
unsupported by reason or is so arbitrary that it could not have been 
the result of a reasoned decision." State v. Hennis, 323 N.C. 279, 285, 
372 S.E.2d 523, 527 (1988). 

Plaintiff alleges that defendants engaged in unfounded litigious- 
ness by unreasonably delaying its payments on the undisputed 
claims, making a false statement on their Form 33R, and by filing 
harassing discovery. 

As relates to payment of the undisputed claims, the record 
reveals that at  the time of the hearing before the Deputy 
Commissioner, the only claims to be settled were the out-of-pocket 
expenses, for which the defendants denied liability. Just prior to the 
hearing, defendants had paid all undisputed claims. However, those 
undisputed claims were paid in February, May and October 1998- 
long after the twenty-day deadline established by the executive sec- 
retary in his January 1998 order. 

As relates to defendants' Form 33R, the record reveals that after 
plaintiff filed a Form 33 request for hearing, defendants filed a Form 
33R stating that the "[clarrier has paid all 'unpaid' medical bills of 
which it is aware . . . ." It appears from the record that at least one 
undisputed bill-$459.60 to CMC-was outstanding when defendants 
filed their Form 33R. Since there is some question regarding whether 
defendants were aware of the outstanding balance to CMC when they 
filed their Form 33R, it cannot be determined whether the statement 
was made intentionally or through inadvertence. 

As relates to plaintiff's claim regarding defendants filing harass- 
ing discovery, the record reveals that on 6 October 1998, defendants 
served a notice of deposition on plaintiff's counsel. Plaintiff's counsel 
had not answered interrogatories defendants served in June 1998. 
Defendants contend that the purpose of the deposition was to deter- 
mine exactly what the parties agreed to pay, i.e., to seek clarification 
of the term "unpaid medical expenses" pursuant to the clincher agree- 
ment. The Deputy Commissioner, however, quashed the subpoena to 
depose plaintiff's counsel. 
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It is clear from the record that the parties strongly contested 
whether the terms of the clincher agreement included reimbursement 
of plaintiff's out-of-pocket expenses. Further, the record indicates 
that defendants tendered partial payment of plaintiff's out-of-pocket 
expenses in order to avoid litigation, but plaintiff refused this tender 
and proceeded to a hearing before the deputy commissioner. While 
this Court does not condone the delays in payment of the undisputed 
expenses, it appears that even if defendants had made timely pay- 
ment for the undisputed expenses, litigation would have commenced 
regarding the out-of-pocket expenses. 

Based on evidence in the record, it does not appear the 
Commission's decision to deny plaintiff attorney's fees was arbitrary 
or manifestly unsupported by reason. Therefore, we do not find the 
Full Commission abused its discretion in denying attorney's fees. 
Plaintiff was properly entitled, however, to the 10% penalty pursuant 
to N.C.G.S. § 97-18(i) for late payment of the undisputed medical 
expenses. 

11. 

[2] Plaintiff's final argument alleges the Full Commission erred in 
concluding his out-of-pocket expenses were not unpaid medical 
expenses within the meaning of Rule 502(2)(b) or the clincher agree- 
ment. We disagree. 

The Full Commission's findings of fact state in pertinent part: 
"9. Plaintiff's out-of-pocket medical expenses were not 'unpaid' med- 
ical expenses within the meaning of the Clincher Agreement and 
Industrial Commission Rule 502(b) [sic], even though plaintiff had not 
been reimbursed for these out-of-pocket expenses. . . ." We note the 
abovementioned statement is actually a conclusion of law and not a 
finding of fact, therefore, this Court will review this conclusion 
de novo. 

Workers' Comp. R. of N.C. Indus. Comm'n 502(2)(b) (2000) 
states: 

Where liability is denied, that the employer or carrierladministra- 
tor undertakes to pay all unpaid medical expenses to the date of 
the agreement. However, this requirement may be waived in the 
discretion of the Industrial Commission. When submitting an 
agreement for approval, the employee or employee's attorney, if 
any, shall advise the Commission in writing of the amount of the 
unpaid medical expenses. 
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Rule 502(2)(b) provides that where the employer or carrier 
denies liability for a claim, such payor is obligated to pay what the 
rule specifies: unpaid medical expenses. "Unpaid" means "not yet 
paid." The American Heritage Dictionary 1324 (2nd College ed. 
1991). Since plaintiff had already paid for these medical expenses, 
they clearly do not fit the meaning of "not yet paid." The language of 
Rule 502(2)(b) does not distinguish between medical expenses 
unpaid by the employer or carrier versus those unpaid by another 
party. Therefore, in interpreting Rule 502(2)(b), we hold that plain- 
tiff's unreimbursed out-of-pocket expenses do not qualify as unpaid 
medical expenses pursuant to that rule. 

Plaintiff cites Hansen u. Crystal Ford-Mercury, Inc. for the 
proposition that unpaid medical expenses include reimbursable 
expenses pursuant to Rule 502(2)(b). 138 N.C. App. 369, 531 S.E.2d 
867, ~ e v .  dismissed by, - N.C. ---, 546 S.E.2d 130, writ of super- 
sedeas and motion for temporary stay denied by, 353 N.C. 263, 546 
S.E.2d 131 (2000), rev. denied by, 353 N.C. 263, 546 S.E.2d 94, recon- 
sideration denied by, 353 N.C. 372, .547 S.E.2d 7 (2001). However, the 
issue in Hansen was whether an employee's health insurer had stand- 
ing to intervene in a worker's compensation claim for reimburse- 
ment.l 138 N.C. App. at 374, 531 S.E.2d at 870. The Hansen Court did 
not specifically address what expenses were included as unpaid med- 
ical expenses under Rule 502(2)(b). Hansen is not dispositive on this 
issue, therefore, we cannot conclude that the Commission erred in 
concluding plaintiff's out-of-pocket expenses were not unpaid 
expenses under Rule 502(2)(b) based on Hansen. 

In addition, the Commission concluded that the clincher agree- 
ment did not provide for reimbursement of plaintiff's out-of-pocket 
expenses as part of unpaid medical expenses covered in the agree- 
ment. The Commission noted that "[ilf the parties had intended that 
plaintiff himself would recover an amount in addition to the lump 
sum settlement, the agreement should have provided for payment of 
paid but non-reimbursed medical expenses as of the date of the agree- 
ment." We find no error in this conclusion. 

We hold that unpaid medical expenses under Rule 502(2)(b) and 
the terms of the clincher agreement do not provide reimbursement 
for previously paid out-of-pocket medical expenses. This ruling does 

1 Hanseit mas olerturned by recent leg~slation uhich indicates that health msur- 
ers are not real parties in Interest in proceedings or settlements under the Worker's 
Compensat~on Act H R lOl5 111 Leg, Reg Sess (N C 2001) 
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not affect the Commission's discretion to waive the requirement of 
Rule 502(2)(b) that obligors pay all unpaid medical expenses 
through the date of the clincher agreement. Nor does this ruling affect 
the parties' ability to enter into agreements that the employer or car- 
rier reimburse an employee's out-of-pocket medical expenses. In the 
instant case, however, we find that plaintiff's out-of-pocket medical 
expenses were mediated as included in the $11,000.00 lump sum 
payment to plaintiff. 

Defendants' cross-assignment o f  error 

[3] Having overruled plaintiff's assignments of error, it is necessary 
for this Court only to address defendants' first argument and corre- 
sponding assignment of error. Defendants contend they are entitled 
to attorney's fees because plaintiff has brought a frivolous appeal 
from the Full Commission's opinion and award. We disagree. 

N.C. R. App. P. 34 (2000) provides in pertinent part: 

(a) A court of the appellate division may, on its own initiative or 
motion of a party, impose a sanction against a party or attorney 
or both when the court determines that an appeal or any pro- 
ceeding in an appeal was frivolous because of one or more of the 
following: 

(I) the appeal was not well grounded in fact and warranted by 
existing law or good faith argument for the extension, modifica- 
tion, or reversal of existing law; 

(2) the appeal was taken or continued for an improper purpose, 
such as to harass or to cause unnecessary delay or needless 
increase in the cost of litigation; 

(b) A court of the appellate division may impose one or more of 
the following sanctions: 

(2) monetary damages including, but not limited to, 

c. reasonable expenses, including reasonable attorney fees, 
incurred because of the frivolous appeal or proceeding; 
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Having reviewed plaintiff's arguments, we do not find that plain- 
tiff has pursued a frivolous appeal. Plaintiff has made good faith argu- 
ments concerning whether he was entitled to attorney's fees and 
reimbursement for out-of-pocket medical expenses pursuant to Rule 
502(2)(b) and the terms of the clincher agreement. Therefore, we do 
not find defendant is entitled to attorney's fees on appeal. 

Affirmed. 

Judges GREENE and CAMPBELL concur. 

WILLIAM MICHAEL BOYKIN, PLAINTIFF v. THOMAS RAY MORRISON, RVFUS AARON 
WILSON, JR.  AND WILLIE PERRY, DEFENDASTS 

(Filed 28 December  2001) 

1. Insurance- automobile-uninsured motorist-motion for 
partial summary judgment-punitive damages 

The trial court did not err in an action arising out of two 
automobile accidents by denying unnamed defendant insurance 
company's motion for partial summary judgment on the issue of 
punitive damages even though the insurance company contends 
that plaintiff's policy excludes punitive damages in its uninsured 
motorist coverage, because: (1) whether the insurance company's 
agreement with plaintiff provides for payment of punitive dam- 
ages on behalf of the uninsured driver is irrelevant as to any 
issues at trial; and (2) although entitled, the insurance company 
did not file a declaratory judgment action under N.C.G.S. 5 1-254 
to determine the extent of its rights and obligations under its 
insurance agreement with plaintiff. 

2. Trials- bifurcated-compensatory phase-evidence of pu- 
nitive damages 

The trial court did not err in an action arising out of two auto- 
mobile accidents by admitting evidence of punitive damages, 
including the uninsured driver's impairment, in the compensatory 
phase of a bifurcated trial under N.C.G.S. 5 1D-30 because 
unnamed defendant insurance company failed to meet its burden 
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to show prejudice or that a different result likely would have 
ensued. 

3. Motor Vehicles- automobile accident-instruction on doc- 
trine of insulating or intervening negligence 

The trial court did not err in an action arising out of two auto- 
mobile accidents by refusing to instruct the jury on the doctrine 
of insulating or intervening negligence, because: (1) the second 
accident was not sufficiently independent of, and unassociated 
with, the uninsured driver's initial negligence of colliding into 
plaintiff's car, to insulate the uninsured driver from liability; (2) 
the uninsured driver could reasonably foresee that the second 
driver would strike plaintiff's car after he disabled it in the mid- 
dle of the street; and (3) the second driver's colliding into plain- 
tiff's car was a foreseeable intervening act and was associated 
with the uninsured driver's initial negligence. 

4. Costs- attorney fees-automobile accident 
The trial court did not err in an action arising out of two auto- 

mobile accidents by awarding attorney fees to plaintiff under 
N.C.G.S. 3 6-21.1, because: (I) the main purpose of the statute is 
to provide relief for a person who sustains damages in an amount 
so small that it would not be economically feasible to bring suit if 
he would have to pay his attorney from the recovery; (2) includ- 
ing punitive damages to calculate the statute's applicability would 
reward a defendant's egregiously wrongful acts; and (3) the word 
"damages" as used in the statute applies only to the compen- 
satory damage amounts when determining whether the judgment 
amount is equal to or less than $10,000. 

Appeal by unnamed defendant from judgments entered 11 May 
2000 by Judge Henry W. Hight and order awarding costs and attor- 
ney's fees entered 17 May 2000 in Wake County Superior Court. Heard 
in the Court of Appeals 18 October 2001. 

E. Gregory Stott for plaintiff-appellee. 

Smi th  and Heiskell, PC., by Christopher N. Heiskell, for 
defendant-appellant. 

TYSON, Judge. 

Allstate Insurance Company ("Allstate"), as an unnamed defend- 
ant, appeals from judgments entered upon the verdicts of the jury 
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following bifurcated compensatory and punitive damage trials, order 
denying defendant's motion for partial summary judgment, order 
denying defendant's motion for judgment notwithstanding the ver- 
dict, and order awarding attorney's fees and costs to plaintiff. We find 
no prejudicial error. 

I. Facts 

William Michael Boykin ("plaintiff") was driving his car on 25 
December 1997 at approximately 4:00 a.m. Thomas Ray Morrison 
("Morrison") ran a red light and collided into plaintiff's car. Plaintiff 
exited his car, approached Morrison's vehicle, and observed him 
asleep and snoring. Plaintiff returned to his car to await police and 
ambulances dispatched to the scene. Approximately fifteen minutes 
later, Rufus Aaron Wilson, Jr. ("Wilson") drove his car into the inter- 
section and collided with plaintiff's car which had remained in the 
intersection after the first collision. The second impact propelled 
plaintiff from his car onto the ground. 

After the second collision, Henry Battle ("Battle") of the City- 
County Bureau of Investigation arrived at the scene to determine if 
Morrison had been driving while impaired. Battle's analysis revealed 
that Morrison's blood alcohol level was 0.0226. Morrison was subse- 
quently convicted of driving while impaired. 

Morrison was uninsured. Plaintiff submitted a claim to his insur- 
ance provider, Allstate, for his damages pursuant to the "uninsured 
motorist" provisions contained in his policy. Allstate denied the 
claim. Plaintiff filed a complaint on 8 April 1998 against Morrison, 
Wilson, and Willie Perry, the owner of the car Wilson was driving, 
alleging negligence and demanding damages. 

On 8 May 1998, Allstate intervened pursuant to N.C. Gen. Stat. 
$20-279.21(f)(l) (1999) to provide a defense for Morrison in order to 
protect its interests. Allstate filed an answer, denying Morrison's neg- 
ligence and asserting plaintiff's contributory negligence as an affir- 
mative defense, motions to transfer and sever. 

On 24 August 1998, plaintiff filed an amended complaint to 
demand punitive damages. Allstate answered and again denied 
Morrison's negligence and asserted plaintiff's contributory negligence. 

On 30 December 1999, plaintiff settled his claims against Wilson 
and Perry during court ordered mediation. Plaintiff voluntarily dis- 
missed his action against them. Plaintiff and Allstate did not reach a 
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settlement. On 6 January 2000, Allstate filed a lump sum offer of judg- 
ment of $4,001.00, which plaintiff rejected. The trial court denied 
Allstate's motion for partial summary judgment on the issue of liabil- 
ity for punitive damages on 23 February 2000. 

On 7 March 2000, the trial court entered a pre-trial order. Two 
days later, Allstate filed a stipulation of facts, which acknowledged 
that Morrison's negligence proximately caused the collision with 
plaintiff, but reserved the right to contest the issue of whether 
Morrison's negligence proximately caused plaintiff's injuries. 

A bifurcated trial was held on 13 March 2000 for compensa- 
tory and punitive damages. Allstate did not offer any evidence during 
the compensatory damage phase. The trial court denied plaintiff's 
and Allstate's motions for directed verdicts at the close of all the 
evidence. 

The following day, the jury awarded plaintiff $10,000.00 in com- 
pensatory damages and $17,500.00 in punitive damages. Allstate filed 
a motion for judgment notwithstanding the verdict, which was 
denied. On 17 May 2000, the trial court awarded plaintiff $6,000.00 in 
attorney's fees and other costs in the amount of $759.42. Allstate 
appeals. 

11. Issues 

Allstate assigns error to the trial court's: (1) denying its motion 
for partial summary judgment on the issue of punitive damages, (2) 
admitting evidence of punitive damages in the compensatory damage 
phase of a bifurcated trial, (3) refusing to instruct the jury on the doc- 
trine of insulating or intervening negligence, and (4) awarding attor- 
ney's fees to plaintiff. 

111. Partial Summarv Judgment 

[I] Allstate argues that plaintiff's policy excludes punitive damages 
in its uninsured motorist coverage, and that the trial court should 
have granted its motion for summary judgment on the issue of puni- 
tive damages at trial. 

Whether Allstate's agreement with plaintiff provides for pay- 
ment of punitive damages on behalf of the uninsured Morrison is 
irrelevant as to any issues at trial. The issues before the trial court 
were whether Morrison's negligence proximately caused plaintiff's 
injuries, the extent of plaintiff's damages, and whether Morrison's 
actions were sufficient to warrant punitive damages. Although en- 



102 IN THE COURT OF APPEALS 

BOYKIN v. MORRISON 

[I48 N.C. App. 98 (2001)) 

titled, Allstate did not file a declaratory judgment action pursuant 
to N.C. Gen. Stat. 5 1-254 (1931) to determine the extent of its rights 
and obligations under its insurance agreement with plaintiff. The trial 
court properly denied Allstate's motion for partial summary judg- 
ment. This assignment of error is overruled. 

IV. Evidence of Punitive Damages 

[2] Allstate assigns error in allowing evidence of Morrison's impair- 
ment, at the time of the collision with plaintiff, during the compen- 
satory phase of the trial. The trial court granted Allstate's motion for 
a bifurcated trial, pursuant to N.C. Gen. Stat. 5 1D-30 (1995). Allstate 
stipulated that Morrison's negligence was the proximate cause of the 
first collision. The only issue contested during the compensatory 
phase was whether defendant's negligence caused plaintiff's injuries. 
Allstate does not argue that prejudice resulted in the alleged error. 

"Verdicts and judgments are not to be set aside for mere error 
and no more. To accomplish this result it must be made to appear not 
only that the ruling complained of is erroneous, but also that it is 
material and prejudicial, and that a different result likely would have 
ensued, with the burden being on the appellant to show this." Perlcins 
v. Langdon, 237 N.C. 159, 178, 74 S.E.2d 634, 649 (1953) (citations 
omitted). 

Presuming error, Allst,ate has not shown prejudice and we will not 
speculate whether such error was prejudicial. This assignment of 
error is overruled. 

V. Insulating or Intervening Negligence 

[3] Allstate contends it was entitled to a jury instruction on insulat- 
ing or intervening negligence. The second collision occurred approx- 
imately fifteen minutes after Morrison collided into plaintiff's car. 
Allstate asserts that the evidence is conflicting regarding whether 
Morrison or Wilson caused plaintiff's injuries. Allstate argues that 
"[tlhere is sufficient evidence, when viewed in the light most favor- 
able to defendant . . . from which jurors might have reasonably 
inferred that Morrison's negligence had ended, resulting in no injury 
to plaintiff, and that Wilson's negligence, which occurred after the 
passing of ten to fifteen minutes, was the sole proximate cause of 
plaintiff's injuries." We disagree. 

"The trial court must give the instructions requested, at least in 
substance, if they are proper and supported by evidence." Haymore 
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v. Thew Shovel Co., 116 N.C. App. 40, 49, 446 S.E.2d 865, 871 (1994) 
(citing State v, Lynch, 46 N.C. App. 608,265 S.E.2d 491, rev'd on other 
grounds, 301 N.C. 479, 272 S.E.2d 349 (1980)). 

The law of intervening negligence provides that under certain 
circumstances another sufficiently independent act, unassociated 
with defendant's initial negligence, may insulate defendant from 
liability. David A. Logan and Wayne A. Logan, North Carolina Torts, 
CI 7.30 at 166 (1996). "The test is not to be found merely in the de- 
gree of negligence of the intervening agency, but in its character- 
whether it is of such an extraordinary nature as to be unforeseeable." 
Rattely v. Powell, 223 N.C. 134, 136, 25 S.E.2d 448, 450 (1943) (cita- 
tions omitted). 

[Wlhere a horse is left unhitched in the street and unattended, 
and is maliciously frightened by a stranger and runs away: but for 
the intervening act, he would not have run away and the injury 
would not have occurred; yet it was negligence of the driver in 
the first instance which made the runaway possible. 

Hairston v. Alexander Tank & Equip. Co., 310 N.C. 227, 236, 311 
S.E.2d 559, 567 (1984) (citing with approval Harton v. Telephone Co., 
141 N.C. 455,462-63, 54 S.E. 299,302 (1906)). 

Wilson's act was not sufficiently independent of, and unassoci- 
ated with, Morrison's initial negligence of colliding into plaintiff's car, 
to insulate Morrison from liability. Morrison could reasonably foresee 
that Wilson would strike plaintiff's car after he disabled it in the mid- 
dle of the street. Wilson's colliding into plaintiff's car was a foresee- 
able intervening act and was associated with Morrison's initial negli- 
gence. We hold that the requested instruction was not supported by 
the evidence. The trial court properly denied the request. This 
assignment of error is overruled. 

VI. Attornev's Fees 

[4] Allstate contends that it was error to award attorney's fees pur- 
suant to G.S. $6-21.1 arguing that "the 'judgment for recovery of dam- 
ages' exceeds $10,000." This issue requires us to determine whether 
the phrase "judgment for recovery of damages" in G.S. 5 6-21.1 con- 
templates combining both punitive and compensatory damage 
awards in calculating whether the "judgment for recovery of damages 
is ten thousand dollars ($10,000) or less . . . ." N.C. Gen. Stat. 5 6-21 
(1986). 
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"The general rule in this State is that, in the absence of statutory 
authority therefor, a court may not include an allowance of attorneys' 
fees as part of the costs recoverable by the successful party to an 
action or proceeding." In  ye King, 281 N.C. 533, 540, 189 S.E.2d 158, 
162 (1972) (citations omitted). 

G.S. § 6-21.1 is an exception to the general rule and allows the 
trial court to award reasonable attorney's fees in certain cases. 
Thorpe v. Perry-Riddick, 144 N.C. App. 567, 571, 551 S.E.2d 852, 856 
(July 3, 2001) (citing Hill v. Jones, 26 N.C. App. 168, 169, 215 S.E.2d 
168, 169, cert denied, 288 N.C. 240,217 S.E.2d 664 (1975)). The statute 
provides: 

In any personal injury or property damage suit, or suit against an 
insurance company under a policy issued by the defendant insur- 
ance company and in which the insured or beneficiary is the 
plaintiff, upon a finding by the court that there was an unwar- 
ranted refusal by the defendant insurance company to pay the 
claim which constitute the basis of such suit, instituted in a court 
of record, where the judgment for recoverv of damages is ten 
thousand dollars ($10,000) or less, the presiding judge may, in his 
discretion, allow a reasonable attorney fee to the duly licensed 
attorney representing the litigant obtaining a judgment for dam- 
ages in said suit, said attorney's fees to be taxed as a part of the 
court costs. 

N.C. Gen. Stat. 3 6-21.1 (emphasis supplied). 

Allstate contends that the "legislature used the term 'damages,' 
clearly aware of the existence of both compensatory damages and 
punitive damages. It also used the words 'in any personal injury or 
property damage suit,' which would encompass all of the damages 
recovered . . . ." Allstate cites no authority or reasoning in support of 
its contention. Allstate also argues that the "language of the Statute is 
clear and unan~biguous, and as such requires no construction by this 
Court." We agree with Allstate that the language of the statute is clear. 
To assign Allstate's meaning to the statute, however, ignores: (1) the 
remedial nature of the statute, and (2) precedent that the definition of 
the term "damages," by itself, does not include punitive damages. 

Our Supreme Court has held that G.S. 5 6-21.1 is a remedial 
statute, and "being remedial, should be construed liberally to accom- 
plish the purpose of the Legislature and to bring within it all cases 
fairly falling within its intended scope." Hicks v. Albertsorz, 284 N.C. 
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236, 239, 200 S.E.2d 40, 42 (1973) (citing Weston v. J. L. Roper 
Lumber Co., 160 N.C. 263, 75 S.E.2d 800 (1912); 50 Am. Jur., Statutes, 
8 303-05; 82 C.J.S. Statutes 5 377). "The obvious purpose of N.C. Gen. 
Stat. 8 6-21.1 is to provide relief for a person who sustained injury 
or property damage in an amount so small that, if he must pay coun- 
sel from his recovery, it is not economically feasible to bring suit 
on his claim." Thorpe at 571, 551 S.E.2d at 856. (emphasis supplied) 
(citing Hicks at 239, 200 S.E.2d at 42). 

First, to construe the phrase "judgment for recovery of damages" 
to include punitive damages awards would, in the aggregate, decrease 
the number of cases to which the statute would apply. Precedent 
requires us to include all cases fairly falling within the statute's 
intended scope. This Court concludes that Allstate's construction 
unnecessarily restricts its application. See e.g. West Through Farris 
v. Tilley, 120 N.C. App. 145, 150, 461 S.E.2d 1, 3-4 (1995) (finding 
defendant's argument that the court's "judgment" herein must neces- 
sarily include medical expenses obtained by a non-party requires an 
unnecessarily restrictive application of G.S. 8 6-21.1) 

Second, including punitive damages to calculate the statute's 
applicability would reward a defendant's egregiously wrongful acts. A 
defendant who acts merely negligently and damages a plaintiff in the 
amount of $10,000.00 in compensatory damages may be required to 
pay plaintiff's attorney's fees. On the other hand, a defendant who 
acts egregiously and wrongfully and who damages a plaintiff in the 
exact amount of $10,000.00 in compensatory damages, and who is 
also punished by the jury with punitive damages of any dollar 
amount, could not be required to pay plaintiff's attorney's fees under 
the statute. The more culpable defendant obtains the benefit of not 
having to pay plaintiff's attorney's fees even though that defendant 
damaged the plaintiff to the same extent as the defendant who acted 
merely negligent. The only difference being the latter defendant's 
more egregious actions. The main purpose of G.S. Q 6-21.1 is to pro- 
vide relief for a person who sustains damages in an amount so small 
that, if he would have to pay his attorney from the recovery, it would 
not be economically feasible to bring suit, not to reward a defendant's 
willful and wanton conduct. 

In addition to G.S. 8 6-21.1 being remedial in nature, this Court 
has previously interpreted the word "damages" not to include puni- 
tive damages. In Nationwide Mut. Ins. Co. v. Knight, 34 N.C. App. 96, 
100, 237 S.E.2d 341, 345 (1977), the defendants contended that the 
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word "damages" included compensatory and punitive damages. Id.  
This Court disagreed. We explained that: 

[tlhe commonly accepted definition of the term 'damages' does 
not include punitive damages. . . . 'In its legal sense the word 
'damages' is defined as meaning the compensation which the law 
will award for an injury done; a compensation, recompense, or 
satisfaction in money for a loss or injury sustained; and the most 
common meaning of the term is compensation for actual injury.' 
Punitive damages are not compensation for injuries sustained. 

Id. (citations omitted). 

We hold that the word "damages" as used in G.S. Q 6-21.1 applies 
only to the compensatory damage amounts when determining 
whether the judgment amount is equal to or less than $10,000. 

Here, the trial court did not segregate the attorney's fees awarded 
between G.S. $ 5  6-21.1 or 6-21.5, or Rules 36 or 37 of the North 
Carolina Rules of Civil Procedure. In light of our holding it is unnec- 
essary to consider, and we do not reach, Allstate's other arguments 
concerning G.S. 5 6-21.5 or Rules 36 or 37. 

We find no prejudicial error in the trial court's judgments and 
orders. 

No prejudicial error. 

Judges MARTIN and WALKER concur. 

PHILLIP E. LOCH, PLAINTIFF 1. ENTERTAINMENT PARTNERS, EMPLOIER; 
CNA INSURANCE COMPANIES, CARRIER; DEFEKDAVTS 

NO. COA00-1113 

(Filed 28 December 2001) 

1. Workers' Compensation- average weekly wage-sporadic 
employment 

The Industrial Commission erred in its calculation of a work- 
ers' compensation plaintiff's average weekly wage where plaintiff 
was an actor whose employment was sporadic. The Commission 
was justified in resorting to an alternate method of determining 
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plaintiff's average weekly wage, but it is not clear which method 
the Comn~ission used. N.C.G.S. 4 97-2(5). 

2. Workers' Compensation- overpayment of benefits-credit 
to employer 

The Industrial Commission did not err by awarding a work- 
ers' compensation defendant a credit for overpayment of benefits 
where plaintiff was on notice that his benefits were subject to 
wage verification. 

Appeal by plaintiff from an opinion and award entered 12 July 
1999 by the North Carolina Industrial Commission. Heard in the Court 
of Appeals 20 August 2001. 

Kathleen Shannon Glancy and Patterson, Harkavy & Lazurence, 
L.L.P, by Martha A. Geer for plaintiff-appellant. 

Hedrick & Blackwell, L.L.P, by Sherman Lee Crirzer and Jerry 
L. Wilkins, Jr. for defendant-appellee. 

TIMMONS-GOODSON, Judge. 

Phillip E. Loch ("plaintiff") appeals an opinion and award of the 
North Carolina Industrial Commission ("the Full Commission") 
reducing his award of workers' compensation benefits. For the rea- 
sons set forth herein, we remand to the Full Commission for re- 
calculation of plaintiff's average weekly wage in compliance with 
N.C. Gen. Stat. § 97-2(5) (1999). 

Pertinent facts and procedural information include the follow- 
ing: Plaintiff began employment on an occasional basis with 
Entertainment Partners ("defendant") in 1990. On 21 September 1996, 
defendant employed plaintiff as an actor for a few days work. The 
same day, plaintiff slipped on a step outside of his trailer, causing him 
to aggravate a pre-existing knee injury. Plaintiff was diagnosed with 
an acute contusion and sprain of his right knee. Despite his injury, 
plaintiff continued to work for defendant on 4 October and 11 
October 1996. On 11 November 1996, Dr. Sutton performed partial 
knee surgery on plaintiff's right knee. Plaintiff reached maximum 
medical improvement on 1 July 1997, and was assigned a permanent 
disability rating of fifteen percent (15%) to his right knee, with restric- 
tions on climbing, stooping, squatting, and crawling. Plaintiff was 
paid temporary total disability benefits pursuant to a Form 60 
Agreement at the maximum compensation rate of $492.00, subject to 
wage verification. 



108 I N  THE COURT OF APPEALS 

LOCH v. ENTERTAINMENT PARTNERS 

[I48 N.C. App. 106 (2001)l 

On 1 October 1997, defendant filed a claim with the Industrial 
Commission seeking to terminate or suspend payment of benefits 
because plaintiff had resumed working at an equal or higher wage. 
The parties agreed to submit the matter to the Deputy Commissioner, 
based on stipulated exhibits, for a determination of plaintiff's average 
weekly wage pursuant to N.C. Gen. Stat. § 97-2(5). After a hearing on 
the matter, Deputy Commissioner Phillip A. Holmes rendered an opin- 
ion and award on 28 August 1998, ruling, inter alia, that calculating 
plaintiff's average weekly wage under the first three calculations of 
N.C. Gen. Stat. § 97-2(5) results in an unfair and unjust calculation. 
The Deputy Commissioner concluded that plaintiff's average weekly 
wage must be calculated under the fourth method to ensure a fair and 
just result. The Deputy Commissioner calculated plaintiff's wages by 
dividing his highest earning over any fifty-two week period during his 
seven-year employment by fifty-two (52) weeks thus yielding an aver- 
age weekly wage of $80.05 and a compensation rate of $53.37. 

Plaintiff appealed this opinion and award to the Full Commis- 
sion. The Full Commission rendered its opinion and award on 4 May 
2000 with the following pertinent findings of fact and conclusions 
of law: 

Findings of Fact 

7. Carrier-defendant subsequently obtained plaintiff's wage 
records and a completed Form 22 Wage Chart. The Form 22 Wage 
Chart shows no earnings by plaintiff in 1996 for the months of 
January through August. The Form 22 Wage Chart reflected earn- 
ings of $594.00 in September 1996 and $1,188.00 in October 1996. 
For November 1995, the Form 22 Wage Chart shows earnings of 
$1,234.53. Accordingly, in the twelve months preceding the injury, 
plaintiff earned a total of $3,016.53 working for defendant- 
employer which equates to an average weekly wage of $58.01, and 
a weekly compensation rate of $38.67. 

8. Plaintiff's payroll records show the following yearly incomes 
earned between 1990 and 1996 while working for defendant- 
employer: 1990-$1,138.00; 1991-$492.80; 1992-$4,162.50; 1993- 
$1,895.57; 1994-$893.34; 1995-$2,734.59; 1996-$1,818.70. 

Conclusions of Law 

2. Given the part-time and intermittent nature of plaintiff's work 
as an actor for the defendant-employer, calculation of plaintiff's 
average weekly wage under the first three calculations of N.C. 
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Gen. Stat. Q: 97-2(5) results in an unfair and unjust calculation 
which would not take into account the periods during which 
plaintiff did not work. Therefore, plaintiff's average weekly wage 
must be calculated under the fourth method under N.C. Gen. Stat. 
# 97-2(5) in order to ensure results which are fair and just to both 
employer and employee. Joyner v. A.J. Carey Oil Co., 266 N.C. 
519, 146 S.E.2d 447 (1996); Barber v. Going W~s t  Transportation, 
Inc [I34 N.C. App. 428, 517 S.E.2d 914 (199911. 

3. The undersigned conclude as a matter of law that plain- 
tiff's average weekly wage must be calculated by taking the total 
earnings for the 52 weeks preceding his disability and dividing 
that amount by 52. Barber v. Going West Transportation, Inc. 
[I34 N.C. App. 428, 517 S.E.2d 914 (1999)). Plaintiff's earnings 
from defendant-employer during the 52 weeks prior to his dis- 
ability total $3,016.63, which equates to an average weekly wage 
of $58.01, yielding a compensation rate of $38.67. N.C. Gen. Stat. 
# 97-2(5). 

The Commission further concluded that defendant was entitled to a 
credit towards future indemnity benefits. Plaintiff appeals. 

[I] On appeal, plaintiff assigns error to the Con~mission's computa- 
tion of his average weekly wage. Specifically, plaintiff contends that 
the Commission erred by resorting to the "fourth method" of N.C. 
Gen. Stat. # 97-2(5) in calculating his average weekly wage. For the 
reasons discussed below, we agree. 

First, we note that the role of this Court in reviewing an appeal 
from the Industrial Commission is limited to a determination of (1) 
whether the findings of fact are supported by competent evidence 
and (2) whether the conclusions of law are supported by the findings. 
Barham v. Food World, 300 N.C. 329, 331, 266 S.E.2d 676, 678 (1980). 
Conclusions of law by the Industrial Commission are reviewable de 
novo by this Court. Grantham v. R.G. B a w y  Corp., 127 N.C. App. 529, 
534,491 S.E.2d 678,681 (19971, disc. leeview denied, 347 N.C. 671,500 
S.E.2d 86 (1998). 

Under N.C. Gen. Stat. # 97-2(5) average weekly wage is defined in 
pertinent part as 

earnings of the injured employee in the employment in which he 
was working at the time of the injury during the period of 52 
weeks immediately preceding the date of the injury. . . divided by 
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52; but if the injured, employee lost more than seven consecu- 
tive calendar days at one or more times during such period, 
although not in the same week, then the earnings for the remain- 
der of such 52 weeks shall be divided by the number of weeks 
remaining after the time so lost has been deducted. Where the 
employment prior to the injury extended over a period of less 
than 52 weeks, the method of dividing the earnings during that 
period by the number of weeks and parts thereof during which 
the employee earned wages shall be followed; provided, results 
fair and just to both parties will be thereby obtained. Where, by 
reason of a shortness of time during which the employee has been 
in the employment of his employer or the casual nature or terms 
of his employment, it is impractical to compute the average 
weekly wages as above defined, regard shall be had to the aver- 
age weekly wage amount which during the 52 weeks previous to 
the injury was being earned by a person of the same grade and 
character employed in the same class of employment in the same 
locality or community. 

But where for exceptional reasons the foregoing would be unfair, 
either to the employer or employee, such other method of com- 
puting average weekly wages may be resorted to as will most 
nearly approximate the amount which the injured employee 
would be earning were it not for the injury. 

N.C. Gen. Stat. 5 97-2(5) (1999). 

It is clear from the language of the statute and prior holdings of 
this Court that N.C. Gen. Stat. # 97-2(5) establishes an order of pref- 
erence and that the primary method is to calculate the total wages of 
the employee for the fifty-two weeks of the year prior to the date of 
the injury, divided by fifty-two. Bond v. Foster Masonry, Inc., 139 
N.C. App. 123, 128, 532 S.E.2d 583, 586 (2000). The statute includes a 
"catch-all" provision, to be used when warranted by "exceptional rea- 
sons." Postell v. B&D Constmction Co., 105 N.C. App. l, 7, 411 S.E.2d 
413, 416, disc. review denied, 331 N.C. 286, 417 S.E.2d 253 (1992). 
However, the final method set forth in N.C. Gen. Stat. # 97-2(5) may 
not be used unless there has been a finding that unjust results would 
occur by using the previous methods. Wallace v. Music Shop, 11 N.C. 
App. 328,331, 181 S.E.2d 237, 239 (1971). 

The primary intent of the N.C. Gen. Stat. 5 97-2(5) is to make 
certain that the results reached are fair and just to both parties. Liles 
u. Electric Co., 244 N.C. 653, 660, 94 S.E.2d 790, 795-96 (1956). In cal- 
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culating an employee's average weekly wage, the North Carolina 
Supreme Court has held that the average weekly wage should be 
based upon the injured employee's earning capacity. Dereberry v. Pitt 
County Fire Marshall, 318 N.C. 192, 197, 347 S.E.2d 814, 817 (1986). 
Therefore, the average weekly wage is determined by calculating 
" 'the amount which the injured employee would be earning were it 
not for the injury.' " Id. (quoting N.C. Gen. Stat. 5 97-2(5)). 

At the outset, we note that due to the sporadic nature of plaintiff's 
employment and the difficulty in making a precise calculation, the 
Commission was justified in resorting to an alternative method of 
determining his average weekly wage. Plaintiff worked for defendant 
for seven years but was assigned work only as it became available. In 
fact, the record reveals that work was not available in the acting field 
to plaintiff every week. In the fifty-two weeks prior to plaintiff's 
injury in 1996, plaintiff only worked a total of five days. In relying 
on Joyner v. Oil Co., 266 N.C. 519, 146 S.E.2d 447 (1966), the 
Commission concluded that given the "part-time and intermittent" 
nature of plaintiff's employment, calculation under the first three 
methods of N.C. Gen. Stat. 5 97-2(5) "results in an unfair and un- 
just calculation which would not take into account the periods 
which plaintiff did not work." Therefore, the Commission calculated 
plaintiff's average weekly wage under the "fourth method" of the 
statute. 

Although N.C. Gen. Stat. 5 97-2(5) does not numerically designate 
the methods for calculating average weekly wage, recent case law 
assigns numbers to the statutory methods for calculating average 
weekly wage with the fifth method being the "catch-all" provision. See 
McAnich v. Buncombe County Schools, 122 N.C. App. 679, 681, 471 
S.E.2d 441, 443 (1996) (noting that the statute provides a "hierarchy" 
of five methods of computing the average weekly wage) overruled on 
other grounds, 347 N.C. 126, 489 S.E.2d 375 (1997); Bond v. Foster 
Masonry Inc., 139 N.C. App. 123, 127, 532 S.E.2d 583, 585-86 (2000) 
(setting forth five methods of calculating average weekly wage). In 
light of recent case law, it is not clear which method the Commission 
employed in calculating plaintiff's average weekly wage. 

On the one hand, the Commission concluded as follows: 

2. Given the part-time and intermittent nature of plaintiff's work 
as an actor for the defendant-employer, calculation of plaintiff's 
average weekly wage under the first three methods of N.C. Gen. 
Stat. 5 97-2(5) results in an unfair and unjust calculation which 
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would not take into account the periods during which plaintiff did 
not work. Therefore, plaintiff's average weekly wage must be cal- 
culated under the fourth method under N.C. Gen. Stat. Ei 97-2(5) 
in order to ensure results which are fair and just to both employer 
and employee. 

However, calculation under this method would require comparing 
plaintiff's work with an employee of the "same grade and charac- 
ter . . . in the same locality or community" as required by f 97-2(5). 
The record contained no findings regarding the wages or annual earn- 
ings of comparable part-time actors. There was also no finding of 
whether the work provided by defendant was seasonal or how often 
employment was offered to the actors during any portion of the year. 
Without the related findings, the Commission could not properly con- 
clude that calculation under the fourth method would ensure fair 
results. 

On the other hand, the opinion and award of the Commission sug- 
gests that it employed the final "catch-all" method of the statute by 
quoting the language "fair and just" in their conclusions. However, 
without any explanation, it calculated plaintiff's wages under the first 
method of the statute and justified this calculation under the "catch- 
all" provision of the statute. We note that this method of calculation 
is not permitted under N.C. Gen. Stat. 3 97-2(5) in computing plain- 
tiff's average weekly wage, because plaintiff worked less than fifty- 
two weeks prior to his injury. While there existed an "exceptional rea- 
son" to resort to the final "catch-all" method of the statute because of 
the part-time nature of plaintiff's employment, the Comn~ission was 
not permitted to circumvent the statute when calculation under the 
first method was otherwise inappropriate. Accordingly, those por- 
tions of the Full Commission's opinion and award based on a calcula- 
tion of plaintiff's average weekly wage at $58.01 are reversed and this 
matter is remanded for recalculation of plaintiff's average weekly 
wage. 

[2] Plaintiff next contends that the Commission erred in concluding 
that defendant is entitled to a credit for overpayment of benefits. 
Plaintiff therefore contends that he is entitled to keep temporary total 
disability benefits that were paid to him in the amount of $492.00 
from 24 October 1996 through 24 September 1997. We disagree. 

The decision of whether to grant a credit is within the sound dis- 
cretion of the Commission. Such decision to grant or deny a credit 
will not be disturbed on appeal in the absence of an abuse of discre- 
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tion. Moretx v. Richards &Associates, 74 N.C. App. 72, 75,327 S.E.2d 
290, 293 (1985), aff'd a s  modified, 316 N.C. 539, 342 S.E.2d 844 
(1986). This Court has held that N.C. Gen. Stat. # 97-42 is the only 
statutory authority for allowing an employer in North Carolina any 
credit against workers' compensation payments due an injured 
employee. Johnson u. IBM, 97 N.C. App. 493, 389 S.E.2d 121, 122 
(1990), disc. review denied, 327 N.C. 429, 395 S.E.2d 679 (1990). N.C. 
Gen. Stat. 5 97-42 provides: 

Payments made by the employer to the injured employee during 
the period of his disability . . . which by the terms of this Article 
were both due and payable when made, may, subject to the 
approval of the Comn~ission be deducted from the amount to be 
paid as compensation. 

N.C. Gen. Stat. # 97-42 (1999). The rationale behind the statute is to 
encourage voluntary payments by the en~ployer during the time of the 
worker's disability. See Gmy c. Carolina Freight Carriers, 105 N.C. 
App. 480, 484, 414 S.E.2d 102, 104 (1992). In Foste~. v. Westem- 
Electric Co., 320 N.C. 113, 115, 357 S.E.2d 670, 672 (1987), the North 
Carolina Supreme Court held that if defendant has not accepted 
plaintiff's injury as compensable under workers' compensation at 
the time the payments were made, or if there has not been a de- 
termination of cornpensability by the Industrial Commission, then 
defendant-employer should be awarded a credit. See also, Lowe v. 
BE&K Construction Co., 121 N.C. App. 570, 576, 468 S.E.2d 396, 
399 (1996). 

In its opinion and award, the Commission made the following 
finding of fact: 

Equitable estoppel arises when one party, by his acts, representa- 
tions, or silence when he should speak, intentionally, or through 
culpable negligence, induces a person to believe certain facts 
exist, and that person reasonably relies on and acts on those 
beliefs to his detriment. Long v. Trantlzam, 226 N.C. 510, 513, 39 
S.E.2d 384, 387 (1946). It is based on the theory that "it would be 
against principles of equity and good conscience to permit a party 
against whom estoppel is asserted to avail himself of what . . . 
otherwise [might] be his undisputed legal rights." Redevelopment 
Comm'n v. Hannaford, 29 N.C. App. 1, 3, 222 S.E.2d 752, 754 
(1976). Since plaintiff did not rely to his detriment on any action 
or representation made by defendants, equitable estoppel does 
not apply[.] 
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We hold that the record supports a finding that plaintiff was on 
notice that his benefits were subject to wage verification. Plaintiff 
sustained his injury on 21 September 1996 and defendant voluntarily 
began payments on 24 October 1996. From 24 October 1996 through 
24 September 1997, weekly compensation benefits were paid to plain- 
tiff by defendant subject to verification as documented on the Form 
60 Agreement. Thus, we are unable to conclude that the Commission 
abused its discretion in awarding defendant a credit for any overpay- 
ment of benefits. This assignment of error is therefore overruled. 

Accordingly, we hold that the average weekly wage computed 
by the Commission is not supported by the evidence and the matter 
must therefore be remanded for recalculation of plaintiff's average 
weekly wage and resulting credit toward overpayment of benefits. On 
remand the Commission shall take such additional evidence as nec- 
essary, specify the method employed, and make sufficient findings in 
order to support its opinion and award. 

Affirmed in part, reversed in part, and remanded. 

Chief JUDGE EAGLES and JUDGE THOMAS concur. 

WINSTON-SALEM WRECKER ASSOCIATION, INC., HARVEY DAVIS D/B/A DAVIS 
GARAGE AND BODY SHOP, DEAN'S ROBINHOOD GULF, INC., FRITTS MOTOR 
COMPANY, INC., DAVID GRUBBS D/B/A PARKWAY TEXACO, ROBERT R. MATHIS 
D/B/A RAY'S PAINT & BODY SHOP AND WRECKER SERVICE, A.C. REYNOLDS, 
SR. D/B/A REYNOLDS GARAGE & USED PARTS, RONALD E.  JONES D/B/A 
SOUTHSIDE GARAGE TOWING, SPALIGH MOTOR COMPANY, INC. AND STEVE 
VENABLE, INC., PLAINTIFFS V. RON BARKER, SHERIFF OF FORSYTH COLNTY, NORTH 
CAROLINA IN HIS OFFICIAL ATD INDIVIDUAL CAPACITY, JAMES HORN D/B/A HORN'S 
GARAGE AND WRECKER SERVICE AND/OR HORN'S GARAGE AND TOWING, 
JAMES HORN, INDIVIDUALLY, HORN'S GARAGE, INC., AND THE HARTFORD FIRE 
INSURANCE COMPANY, DEFEKDAKTS 

No. COA01-67 

(Filed 28 December 2001) 

1. Costs- attorney fees-findings of fact 
The trial court did not err in an unfair and deceptive trade 

practices and civil conspiracy action by allegedly failing to make 
findings of fact and conclusions of law to support its order award- 
ing attorney fees to defendant sheriff under N.C.G.S. § 6-21.5, 
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because: (1) the trial court adopted the grounds for its award set 
forth in defendant's motion and in the billing statements attached 
to defense counsel's affidavit; and (2) a review of the order, 
motion, and affidavit along with its attachments provides suffi- 
cient findings of fact to support the award. 

2. Costs- attorney fees-justiciable issue-survival from 
motion to dismiss 

The trial court did not err in awarding attorney fees in an 
unfair and deceptive trade practices and civil conspiracy action 
by finding that there was a complete absence of a justiciable issue 
of either law or fact in plaintiffs' action, because: (I) the mere 
fact that plaintiffs' complaint survived a N.C.G.S. Q 1A-1, Rule 
12(b)(6) motion to dismiss is not determinative proof of justicia- 
bility; (2) the insurmountable defenses raised by defendants fore- 
closed any reasonable expectation of an affirmative recovery by 
plaintiffs; (3 )  the trial court entered summary judgment in favor 
of defendant, the Court of Appeals affirmed summary judgment, 
and the Supreme Court dismissed plaintiffs' appeal and denied 
the petition for discretionary review; and (4) plaintiffs' claims 
were brought in bad faith. 

3. Costs- attorney fees-preparation and argument of mo- 
tion to dismiss 

The trial court did not err in an unfair and deceptive trade 
practices and civil conspiracy action by awarding attorney fees to 
defendant sheriff under N.C.G.S. 5 6-21.5 for preparing to argue 
and arguing the N.C.G.S. Q 1A-1, Rule 12(b)(G) motion to dismiss 
heard on 28 August 1998 even though the motion was denied, 
because the trial court properly concluded that plaintiffs failed to 
raise justiciable issues. 

Appeal by plaintiffs from order entered 11 October 2000 by Judge 
L. Todd Burke in Forsyth County Superior Court. Heard in the Court 
of Appeals 26 November 2001. 

White and Crumple?; by Dudley A. Witt, for plaintiff-appellants. 

Womble Carlyle Sandridge & Rice, PL.L.C., by Allan R. Gitter 
and Stacey M. Stone, for defendant-appellees. 

EAGLES, Chief Judge. 

Plaintiff Winston-Salem Wrecker Association, Inc. (Wrecker 
Association) coordinates vehicle towing, recovery, and storage 
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services in Forsyth County. The Wrecker Association negotiated a 
procedure with the Winston-Salem Police Department, North 
Carolina Highway Patrol, and the North Carolina Department of 
Transportation to allow any wrecker service operator, that com- 
plies with certain minimum requirements, to participate in the towing 
and storing of seized, abandoned, and wrecked automobiles. The 
Wrecker Association uses a rotating call procedure for its partici- 
pating operators. 

Plaintiffs, however, have not provided towing services to the 
Forsyth County Sheriff's Department because Sheriff Ron Barker 
(Sheriff Barker) has employed only the services of defendant James 
Horn d/b/a Horn's Garage and Wrecker Service (Horn) since 1990. 
Because of the arrangement between Sheriff Barker and Horn, plain- 
tiffs have not provided any of the towing services required by the 
Forsyth County Sheriff's Department. 

Plaintiffs filed a complaint on 4 May 1998 that asserted five 
causes of action: (1) Sheriff Barker, in his official capacity, violated 
plaintiffs' rights guaranteed by Article I, Section 34 of the North 
Carolina Constitution; (2) Horn engaged in unfair and deceptive trade 
practices; (3) Sheriff Barker, in his individual capacity, and Horn 
entered into a civil conspiracy creating a monopoly of the towing and 
storage business, damaging plaintiffs due to the unlawful agreement; 
(4) Sheriff Barker, in his official and individual capacities, violated 
plaintiffs' Fifth and Fourteenth Amendment constitutional rights; and 
( 5 )  Sheriff Barker's conduct entitles plaintiffs to compensatory dam- 
ages from Hartford Insurance, Sheriff Barker's surety. 

On 2 June 1998, defendants filed an answer and a Rule 12(b)(6) 
motion to dismiss. The Honorable Russell G. Walker, Jr. denied 
defendants' motion on 26 August 1998. Plaintiffs amended their com- 
plaint on 3 September 1998. On 14 September 1998, defendants filed 
a motion for summary judgment and included supporting affidavits. 
Plaintiffs filed affidavits in opposition to defendants' motion. The 
Honorable L. Todd Burke granted defendants' motion for summary 
judgment on 28 October 1998. 

Plaintiffs appealed to the North Carolina Court of Appeals and on 
21 March 2000, in an unpublished opinion, this Court affirmed the 
trial court's order of summary judgment in favor of defendants. On 25 
April 2000, plaintiffs filed a notice of appeal raising constitutional 
issues and also petitioned the Supreme Court of North Carolina for 
discretionary review. Our Supreme Court dismissed plaintiffs' notice 
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of appeal and denied plaintiffs' petition for discretionary review on 
29 August 2000. 

On 11 September 2000, defendants Hartford Insurance and 
Sheriff Barker filed a motion for an order in conformity. Additionally, 
Sheriff Barker moved for an award of attorney fees pursuant to 
N.C.G.S. 5 6-21.5. On 11 October 2000, Judge Burke ordered the action 
dismissed with prejudice and awarded Sheriff Barker $17,390.37 in 
attorney's fees. Plaintiffs filed timely notice of appeal of the order 
granting the award of attorney's fees. 

Plaintiffs raise three issues on appeal: (1) whether the trial court 
erred in failing to make findings of fact and conclusions of law to sup- 
port its order awarding attorney's fees pursuant to N.C.G.S. Q 6-21.5; 
(2) whether the trial court erred in finding that there was a complete 
absence of a justiciable issue of either law or fact in plaintiffs' action; 
and (3) whether the trial court erred in awarding as attorney's fees 
any sums representing fees incurred by the defendant for preparing 
to argue and arguing the Rule 12(b)(6) motion to dismiss that was 
denied on 26 August 1998 by Judge Russell G. Walker, Jr. 

North Carolina General Statute 8 6-21.5 provides: 

In any civil action or special proceeding the court, upon 
motion of the prevailing party, may award a reasonable attorney's 
fee to the prevailing party if the court finds that there was a com- 
plete absence of a justiciable issue of either law or fact raised by 
the losing party in any pleading. The filing of a general denial or 
the granting of any preliminary motion, such as a motion for judg- 
ment on the pleadings pursuant to G.S. 1A-1, Rule 12, a motion to 
dismiss pursuant to G.S. 1A-1, Rule 12(b)(6), a motion for a 
directed verdict pursuant to G.S. 1A-1, Rule 50, or a motion for 
summary judgment pursuant to G.S. 1A-1, Rule 56, is not in itself 
a sufficient reason for the court to award attorney's fees, but may 
be evidence to support the court's decision to make such an 
award. A party who advances a claim or defense supported by a 
good faith argument for an extension, modification, or reversal of 
law may not be required under this section to pay attorney's fees. 
The court shall make findings of fact and conclusions of law to 
support its award of attorney's fees under this section. 

In granting Sheriff Barker's motion for award of attorney's fees, 
Judge Burke's order stated the following: 
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[Tlhe Court being of the opinion that said motions should be 
granted in accordance with the provisions of G.S. 5 6-21.5 upon 
the grounds raised in said motions and affidavit of Allan R. Gitter. 

[I]t is . . . ORDERED that attorney's fees in the amount of 
$17,390.37 be paid by the plaintiffs to attorney Allan R. Gitter, 
attorney for defendants Ron Barker and Hartford Fire Insurance 
Company. 

[I] Plaintiffs argue that the award of attorney's fees cannot be sus- 
tained on appeal because Judge Burke failed to make findings of fact 
and conclusions of law as required by N.C.G.S. 3 6-21.5. Plaintiffs con- 
tend that since Judge Walker denied defendants' Rule 12(b)(6) motion 
to dismiss and thereby determined that plaintiffs' complaint stated a 
claim upon which relief could be granted, it was incumbent upon 
Judge Burke, in entering an award of attorney's fees, to make findings 
of fact to support the award. 

In the order, Judge Burke holds that attorney's fees "should 
be granted in accordance with the provisions of G.S. 3 6-21.5 upon 
the grounds raised in said motions and affidavit of Allan R. Gitter." 
The grounds stated in defendant's motion for attorney's fees are as 
follows: 

NOW COMES defendant Ron Barker and .  . . moves, pursuant 
to N.C.G.S. # 6-21.5 and N.C.G.S. 3 75-16.1, for an award of a rea- 
sonable attorney's fee on the grounds that Superior Court Judge 
L. Todd Burke's entry of summary judgment against plaintiffs, 
having been affirmed by the North Carolina Court of Appeals on 
everv single one of the plaintiffs' multiple grounds, and said opin- 
ion having been re-affirmed by the North Carolina Supreme 
Court's dismissal ex mero motu of plaintiffs' notice of appeal and 
dismissal of plaintiffs' petition for discretionary review, both 
dated August 24, 2000, clearly demonstrate that there was a com- 
plete absence of a justiciable issue of either law or fact raised by 
the losing party plaintiffs in their complaint, and that although the 
granting of summary judgment pursuant to Rule 56 is not in itself 
a sufficient reason for this court to award attorney's fees, such 
action by three (3) different courts (Superior, Court of Appeals, 
and Supreme Court) constitutes overwhelming evidence to sup- 
port such an award. 

In support of the motion for attorney's fees, defendant provided the 
trial court with the affidavit of defendants' attorney Allan R. Gitter. 
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The affidavit included forty-four pages of attorney billing statements 
indicating attorney's fees aggregating $17,390.37. 

In Mashburn v. First Investors COT., 111 N.C. App. 398, 432 
S.E.2d 869 (1993), plaintiff raised as an issue the trial court's failure 
to find facts as required by Rule 52 of the North Carolina Rules of 
Civil Procedure. This Court noted that the requirement that facts be 
specifically found is merely to provide a basis for appellate review. 
This Court reviewed the trial court's findings of fact, which were not 
specifically stated but were adopted from the parties' stipulations, 
and determined that the trial court's conclusion to award attorney's 
fees was adequately supported. 

Here, in his order, Judge Burke adopted the grounds for an award 
of attorney's fees set forth in defendant's motion and in the billing 
statements attached to Allan R. Gitter's affidavit. Comprehensive 
review of the order, the motion, and the affidavit and its attachments 
provides sufficient findings of fact to support the award of attorney's 
fees. As a result, this assignment of error fails. 

[2] Plaintiffs next contend that the trial court erred in finding that 
there was a complete absence of a justiciable issue of either law or 
fact in plaintiffs' action. Plaintiffs' argue that Judge Walker's denial of 
defendants' motion to dismiss is prima facie evidence that the case 
raised justiciable issues. 

The mere fact that plaintiffs' complaint survived a Rule 12(b)(6) 
motion to dismiss is not determinative proof of justiciability. The pur- 
pose of a Rule 12(b)(6) motion to dismiss is to test the legal suffi- 
ciency of the complaint. Brown v. Friday, 119 N.C. App. 753, 755,460 
S.E.2d 356,358 (1995). Here, Judge Walker examined the complaint to 
determine whether it was sufficient to survive dismissal. The trial 
court presumed the allegations in the complaint to be true and deter- 
mined that plaintiffs' allegations raised some actionable claim. Judge 
Walker did not examine additional pleadings. 

In Sunamerica Financial COT. v. Bonham, 328 N.C. 254, 400 
S.E.2d 435 (1991), our Supreme Court considered the propriety of an 
award of attorney's fees. In that case the Court stated: 

[I]t is . . . possible that a pleading which, when read alone sets 
forth a justiciable controversy, may, when read with a responsive 
pleading, no longer present a justiciable controversy . . . . Had 



120 IN THE COURT OF APPEALS 

WINSTON-SALEM WRECKER ASS'N v. BARKER 

[I48 N.C.  App. 114 (2001)l 

defendant failed to answer, the allegations in plaintiff's complaint 
would have been deemed admitted, and a default judgment would 
have been possible. See N.C.G.S. # 1A-1, Rules 8 and 55 (1990). 
Thus, until an answer was filed, plaintiff's complaint in this case 
did set forth a justiciable issue. However, when defendant's 
answer. . . was filed and served, it should have become apparent 
to plaintiff that . . . the complaint no longer contained a justi- 
ciable issue. 

Id. at 258, 400 S.E.2d at 438. In deciding whether a party is entitled 
to attorney's fees under N.C.G.S. 5 6-21.5, "the trial court is required 
to evaluate whether the losing party persisted in litigating the case 
after a point where he should reasonably have become aware that 
the pleading he filed no longer contained a justiciable issue." 
Sunamerica, 328 N.C. at 258, 400 S.E.2d at 438. 

Here, defendants, in their answer, denied the existence of a con- 
tract evidencing a relationship between Sheriff Barker and Horn, and 
affirmatively pled the defense of sovereign immunity. Furthermore, 
defendants argued that the action against Sheriff Barker is barred by 
sovereign immunity because plaintiffs did not affirmatively plead that 
Sheriff Barker purchased liability insurance. 

After learning of these defenses, plaintiffs persisted in pursuing 
the litigation by propounding discovery and seeking admissions. 
Defendants filed a motion for summary judgment on all claims. Judge 
Burke granted defendants' motion for summary judgment on 26 
October 1998. The insurmountable defenses raised by defendants 
"foreclosed any reasonable expectation of an affirmative recovery by 
plaintiffs." Id.  at 259, 400 S.E.2d at 438. The non-existence of a justi- 
ciable issue in plaintiffs' suit is further evinced by Judge Burke's entry 
of summary judgment, this Court's decision affirming summary judg- 
ment, and the Supreme Court's dismissal of plaintiffs' appeal and 
denial of the petition for discretionary review. Accordingly, Judge 
Burke acted reasonably in concluding that there was a complete 
absence of a justiciable issue. 

Plaintiffs also contend that this case presents a good faith argu- 
ment for the extension of law as set forth by our Supreme Court in 
Comm v. University of North Carolina, 330 N.C. 761,413 S.E.2d 276 
(1992). See N.C.G.S. 5 6-21.5 (1999). In Comm, our Supreme Court 
held that "when there is a clash between. . . constitutional rights and 
sovereign immunity, the constitutional rights must prevail." Corum, 
330 N.C. at 786, 413 S.E.2d at 292. Here plaintiffs argued that 
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their rights under Article I, Section 19 of the North Carolina 
Constitution, as well as their Fifth and Fourteenth Amendment 
rights, had been violated. 

Careful review of the record, however, demonstrates the frivolity 
of plaintiffs' claims. In their motion for attorney's fees, defendants 
specifically asked the trial court to take judicial notice of the fact that 
plaintiffs' lawsuit was commenced by plaintiffs on the eve of the pri- 
mary election for Sheriff, in which Sheriff Barker was a candidate. 
This finding is evidence of plaintiffs' bad faith and supports the trial 
court's decision to award attorney's fees. Plaintiffs' contention that 
their claims were in good faith and based on existing law fails. 

In light of our determination that Judge Burke did not err in con- 
cluding that plaintiffs failed to raise justiciable issues and that plain- 
tiffs' claims were brought in bad faith, we hold that the trial court did 
not err in granting Sheriff Barker's motion for an award of attorney's 
fees. 

[3] Plaintiffs' final assignment of error on appeal is that the trial 
court erred in awarding attorney's fees for that portion incurred by 
Sheriff Barker in preparing to argue and arguing the motion to dis- 
miss heard on 20 August 1998. Plaintiffs contend that because defend- 
ants' motion was denied, defendants are not entitled to attorney's fees 
incurred up to that point in time. 

Because statutes awarding an attorney's fee to the prevailing 
party are in derogation of the common law, N.C.G.S. 5 6-21.5 must be 
strictly construed. Sunamerica, 328 N.C. at 257, 400 S.E.2d at 437. 
Here, we have determined that the trial court was correct in conclud- 
ing that plaintiffs' failed to raise justiciable issues. Judge Walker's 
determination that the complaint was facially valid does not equate to 
a finding of justiciability. Accordingly, we hold that the ultimate deter- 
mination, made by the trial court and affirmed by this Court, that 
plaintiffs failed to raise any justiciable issue entitles defendant Sheriff 
Barker to the full amount of attorney's fees awarded by the court 
below. 

Affirmed. 

Judges MARTIN and BIGGS concur. 
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DEADWOOD, INC., PETITIOUER V. NORTH CAROLINA DEPARTMENT O F  REVENUE, 
RESPONDEKT 

KO. COA00-1489 

(Filed 28 December 2001) 

Taxation- privilege-gross receipts-live entertainment busi- 
ness-requirements of uniformity-rational basis 

A de novo review reveals that defendant North Carolina 
Department of Revenue erred by assessing a gross receipts privi- 
lege tax against plaintiff corporation, who operates a live enter- 
tainment business that is the modern day equivalent of an opera 
house, from the period from 15 January 1994 through 28 February 
1997 because even though plaintiff's payment of sales taxes pro- 
vided no relief from taxation under N.C.G.S. $ 105-37.1, the privi- 
lege tax violated the requirements of uniformity under N.C. 
Const., art. V, Q: 2 since there is no rational explanation for the dif- 
ferential treatment of opera houses which paid privilege taxes 
during the relevant taxing period versus movie theaters which 
paid no privilege taxes from July 1993 to 1 October 1998. 

Appeal by petitioner from order entered 1 October 2000 by Judge 
William C. Griffin, Jr. in Superior Court, Martin County. Heard in the 
Court of Appeals 10 October 2001. 

David J. Iruine, Jr., for petitioner-appellant. 

Attorney General Roy  Coopel; by Assistant Attorney General, 
Kay L i n n  Miller Hobart, for the State. 

WYNN, Judge. 

Deadwood, Inc. challenges an assessment of privilege taxes by 
the North Carolina Department of Revenue for the taxing period of 1 
January 1994 through 28 February 1997. Because we find that during 
the relevant taxing period the assessed privilege tax violated the 
requirements of uniformity, we reverse the Department of Revenue's 
decision to apply the privilege tax to Deadwood. 

Deadwood operates a family entertainment facility in Beargrass, 
North Carolina. The facility includes an 18-hole miniature golf 
course, outdoor picnic area, live music on Friday and Saturday nights, 
video game room, playground, ice cream shop, gift shop, snack 
bar, restaurant and concertldance hall. The owners and operators of 
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the facility, Ira Price and his son, Derek Price, designed, built and 
opened it in 1992. 

Following an audit on 1 May 1997 of Deadwood's records for the 
period covering 1 January 1994 through 28 February 1997, the 
Department of Revenue assessed $11,947 for gross receipts tax, 
$1,619 for interest, and $5,974 as a penalty. In determining the gross 
receipt amount, the Department of Revenue used only the re- 
ceipts from the admission price paid by patrons to see the live 
musical performances at Deadwood. Deadwood appealed to the 
Secretary of Revenue who sustained the tax and interest assess- 
ment but waived the penalty. Further appeal to the Tax Review Board 
and then to Superior Court resulted in affirmations of the agency 
decisions. 

On appeal to us, although Deadwood contends that the adminis- 
trative decision of the tax review board was arbitrary and capricious, 
we address de novo only the dispositive issues of whether the deci- 
sion to assess a privilege tax on Deadwood was (1) contrary to statu- 
tory law or (2) violated Article V, Section 2 of the North Carolina 
Constitution. See Dillingham v. N.C. Dept. of Hum. Sew.,  132 N.C. 
App. 704, 513 S.E.2d 823 (1999). 

The applicable statutory law during the relevant taxing period 
was set forth under N.C. Gen. Stat. 5 105-37.1 (a) (1995) which pro- 
vided in pertinent part,l 

Every person engaged in the business of giving, offering, or man- 
aging any form of entertainment or amusement not otherwise 
taxed or specifically exempted in this Article, for which an admis- 
sion is charged, shall pay an annual license tax of fifty dollars 
($50.00) for each room, hall, tent or other place where such 
admission charges are made. 

1. The 1998 amendment to N.C. Gen. Stat. $ 105-37.1 provides in pertinent 
part: 

A privilege tax is imposed on the gross receipts of a person who is engaged in any 
of the following: 

2) Giving, offering, or managing a form of amusement or entertainment that is not 
taxed by another provision of this Article and for which an admission fee is 
charged. 

(b) Rate and Payment.-The rate of the privilege tax is three percent (3%) of the 
gross receipts from the activities described in subsection (a) of this section. 
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In addition to the license tax levied above, such person, firm, or 
corporation shall pay an additional tax upon the gross receipts of 
such business at the rate of three percent (3%). 

To interpret the language of a statute, the primary rule of con- 
struction is that the intent of the legislature controls. See Colonial 
Pipeline Co. v. Clayton, 275 N.C. 215,226, 166 S.E.2d 671, 679 (1969). 
Thus, where the language of a statute is clear and unambiguous, judi- 
cial construction is not necessary and the statute's plain and definite 
meaning controls. See id.  Moreover, "[wlhen issues of interpretation 
of statutes or regulations arise, the construction adopted by those 
who execute and administer them is entitled to consideration . . . 
However, our courts have always stopped short of ascribing control- 
ling weight to such constructions." Ace-Hi,  Inc .  v. Dept. of 
Transport., 70 N.C.  App. 214, 219, 319 S.E.2d 294, 297 (1984). 

In the subject case, since Deadwood offered a form of entertain- 
ment-live music acts for which an admission fee is charged-the 
plain language of Section 37.1 subjects its gross receipts from the 
admission fees to the privilege tax unless the musical entertainment 
was "otherwise taxed or specifically exempted in this Article." See 
N.C. Gen. Stat. # 105-37.1 (1995). 

Indeed, Deadwood argues that because it paid sales tax it was 
"otherwise taxed." However, the plain language under Section 37.1 
prepositionally qualifies the "otherwise taxed or specifically 
exempted" language with the phrase "in this Article." Since Section 
37.1 falls under Article 2 and sales taxes are covered under Article 5 ,  
we hold that Deadwood's payment of sales taxes provides no relief 
from taxation under Section 37.1. 

Next, Deadwood argues that the administrative decision of the 
Tax Review Board violated Article V, Section 2 of the North Carolina 
Constitution. Specifically, Deadwood contends that it is the victim of 
an unconstitutional classification for taxation. As with the first issue, 
our review is de novo. See Dillingham, supra. 

Under our State Constitution, 

[tlhe power of taxation shall be exercised in a just and equitable 
manner. . . No class of p ~ o p e r t y  shall be taxed except by uni fomn 
rule, and every classification shall be made by general law uni- 
formly applicable in every county, city and town, and other unit 
of local government. 
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N.C. Const., art. V, # 2 (1999) (emphasis added). The requirements of 
uniformity and equal protection are the same under both the state and 
federal constitutions. See Leonard v. Maxwell, 216 N.C. 89, 93, 3 
S.E.2d 316, 319, appeal dismissed,  308 U.S. 516, 84 L. Ed. 439 (1939). 

Under North Carolina tax law, opera houses and movie theaters 
were historically treated the same. See N.C. Gen. Stat. # 105-37 
(1943).2 Deadwood contends, and we agree, that its live entertain- 
ment business is the modern day equivalent of an opera house. See 
Markham v. Souther-n Comervatory of Music,  130 N.C. 276, 41 S.E. 
531 (1902) (Our Supreme Court treated a concert hall as an opera 
house). However, in 1981, N.C. Gen. Stat. # 105-37 was amended to 
delete references to opera houses. This change made opera houses, 
but not movie theaters, subject to a gross receipts tax under N.C. 
Gen. Stat. S 105-37.1.3 Deadwood argues, and again we agree, that 
there is no rational explanation for the differential treatment of opera 
houses which paid privilege taxes during the relevant taxing period, 
and movie theaters which paid no privilege taxes from July 1993 to 1 
October 1998.4 See N.C. Gen. Stat. $ 5  105-37 and 105-37.1 (1995). 
Since Deadwood's live entertainment business is the modern day 
equivalent of an opera house, as was the classification given to the 
concert hall in Marlcham v. S o u t h e m  Conservatory of Music,  the rule 
of uniformity requires it to be treated like movie theaters unless the 
Department of Revenue can articulate a basis for the non-uniform 
treatment. 

The power of the General Assembly to impose taxes is 
undoubted, and "the right of classification is referred largely to the 
- - 

2. N.C. Gen. Stat. 8 105-37 (1943) provided that: 

Every person, firm, or corporation engaged in the business of operating a moving 
picture show of place where raudeville exhibitions or performances are given or 
operating a theatre or opera house where public exhibitions or performances are 
given for compensation shall apply for and obtain in advance from the commis- 
sioner of revenue a state license for the privilege of engaging in such business, 
and shall pay for such state license for each room, hall or tent used . . . . 
3. Enacted in 1917, Y.C. Gen. Stat. 5 105-37.1 made forms of entertainment "not 

otherwise taxed" subject to a gross receipts tax. N.C. Gen. Stat. 8 105-37.1 provides in 
pertinent part: 

Every person, firm, or corporation engaged in the business of giving offering or 
managing any form of entertainment or amusement which is not otherwise taxed 
or specifically exempted in this Article, for which admission is charged, shall pay 
an annual license tax for each room, hall, tent, or other place where such admis- 
sion charges are made, graduated according to population . . . . 
4. On 1 October 1998, N C Gen Stat b 105-.38 1 became effectne and ~t Imposed 

a one percent gross receipts tax on mobie theaters 
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legislative will, with the limitation that it must be reasonable and not 
arbitrary." Belk Bros. Co. of Charlotte v. Maxzuell, 215 N.C. 10, 14, 200 
S.E. 915, 917, cert. denied, 307 U. S. 644, 83 L. Ed. 1524 (1939). "In 
determining whether a purely economic regulation violates the Equal 
Protection Clause, the test generally applied is the rational basis 
standard." I n  re Assessment of Additional North Carolina and 
Orange County Use Taxes Against Village Pub. Corp., 312 N.C. 211, 
222, 322 S.E.2d 155, 162 (1984), appeal dismissed, 472 US. 1001, 86 
L. Ed. 2d 71 (1985). A " 'mere difference is not enough.' It must be rel- 
evant or pertinent as well as rational." Leonard v. Maxwell, 216 N.C. 
at 96, 3 S.E.2d at 321 (internal citations omitted). 

It has been declared by our Supreme Court that the power to 
classify subjects of taxation carries with it the discretion to select 
them, and that a wide latitude is accorded taxing authorities, particu- 
larly in respect of occupation taxes, under the power conferred by 
Article V, 8 3, of the Constitution. See Charlotte Coca-Cola Bottling 
Co. v. Shaw, 232 N.C. 307, 309, 59 S.E.2d 819, 821 (1950). "Equality 
within the class or for those of like station and condition is all that is 
required to meet the test of constitutionality. 'A tax on trades, etc., 
must be considered uniform when it is equal upon all persons belong- 
ing to the prescribed class upon which it is imposed.' " Leonard v. 
Maxwell, 216 N.C. at 94, 3 S.E.2d at 320 (internal citation omitted). 
"[Wlith reference to classification, it is uniform when it operates 
without distinction or discrimination upon all persons composing the 
described class." Norfolk S. R.R. Co. u. Lacy, 187 N.C. 615, 620, 122 
S.E. 763, 766 (1924). 

In levying a privilege tax, the General Assembly may set apart cer- 
tain trades for the imposition of the tax and exclude others from its 
operation. See Leonad v. Maxwell, 216 N.C. at 93, 3 S.E.2d at 320. 
"Reasonable selection or classification of the subject for such taxa- 
tion may be made by the General Assembly and different rates or dif- 
ferent modes and methods of assessment applied to different 
classes." Id. at 94, 3 S.E.2d at 320. 

Over sixty years ago, our Supreme Court provided guidance for 
deciding the issue in this case: Whether the non-uniform application 
of the privilege tax to movie theaters and entertainment facilities dur- 
ing the relevant period was unconstitutional. In Snyder v. Maxwell, 
217 N.C. 617, 9 S.E.2d 19 (1940), the Court stated that: 

The Legislature is not required to preamble or label its classifica- 
tions or disclose the principles upon which they are made. It is 
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sufficient if the Court, upon review, may find them supported by 
justifiable reasoning. In passing upon this the Court is not 
required to depend solely upon evidence or testimony bearing 
upon the fairness of the classification, if that should ever be 
required, but it is permitted to resort to common knowledge of 
the subjects under consideration, and publicly known conditions, 
economic or otherwise, which pertain to the particular subject of 
the classification. 

217 N.C. at 620, 9 S.E.2d at 21. Thus, the Court held that first, the tax 
classification must be based on a reasonable distinction; and second, 
the tax must apply equally to all of those within the defined class. See 
Snyder v. Maxwell, 217 N.C. at 619, 9 S.E.2d at 20; See also Hajoca 
Corn. v. Clayton, 277 N.C. 560, 568, 178 S.E.2d 481, 486 (1971) 
("License taxes must bear equally and uniformly upon all persons 
engaged in the same class of business or occupation or exercising the 
same privilege. "). 

In Snyder, our Supreme Court upheld a statute that formed a 
sub-classification which imposed a higher license tax on the priv- 
ilege of operating vending machines that sold soft drinks than on 
vending machines that were in the same classification and sold dif- 
ferent kinds of merchandise at the same price. The Court pointed 
out in support of the different tax treatment that vending ma- 
chines that sold soft drinks were in a "unique place in the commer- 
cial world, both as to the volun~e of business, the certainty of sale 
in comparatively large volume and, therefore, the opportunity for 
gainful return attending the privilege of selling" them. Snyder v. 
Maxwell, 217 N.C. at 621, 9 S.E.2d at 22. In contrast, we can dis- 
cern no "unique place in the commercial world" as to the volume 
of business or sales generated by Deadwood's live entertainment 
business and movie theaters. 

In sum, before the 1981 statutory amendment, movie theaters, 
live perforn~ances, and opera houses shared the same statutory tax 
classification. See N.C. Gen. Stat. $ 105-37 (1981). In light of Snyder v. 
Maxwell, we discern no rational justification for levying privilege 
taxes on live musical performances and not on movie theaters. Thus, 
because "[nlo class of property shall be taxed except by uniform 
rule," we hold that the gross receipts privilege tax assessment against 
Deadwood's live entertainment business during the period of 1 
January 1994 through 28 February 1997 violated its constitutional 
rights. N.C. Const. art. V, 5 2 (1999). Accordingly, the decision to 
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assess a privilege tax against Deadwood for the period of 15 January 
1994 through 28 February 1997 is, 

Reversed. 

Judges McCULLOUGH and BRYANT concur. 

LISA E. GAFFNEY STILWELL, PWISTIFF v. AMANDA DANLEY GWT, DEFENDANT AND 

THIRD PARTY PLAINTIFF V. TIMOTHY G. STILWELL, THIRD PARTY DEFENDAKT 

No. COA00-1414 

(Filed 28  December 2001) 

1. Costs- attorney fees-taxed entirely to one party 
The trial court did not abuse its discretion by taxing fees and 

costs entirely against the defendant in an automobile accident 
case where defendant contended that the matter proceeded 
to trial after her offer of judgment only because the third- 
party defendant ( plaintiff's husband and the driver of the car in 
which she was injured) made no offer to settle. The trial court 
properly considered the required factors and made appropriate 
findings. 

2. Contribution- amount subject to-fees and costs taxed to 
one party 

The trial court did not abuse its discretion in its award of fees 
and costs in a negligence action where defendant contended that 
the amount subject to contribution must be the jury verdict plus 
costs and fees. Since the fees and costs were taxed explicitly to 
defendant, the portion of the verdict subject to contribution is the 
jury verdict for damages. 

Appeal by defendant from judgment entered 1 September 2000 by 
Judge Beverly T. Beal in Gaston County Superior Court. Heard in the 
Court of Appeals 8 October 2001. 

L a w  Offices of Michael A. DeMayo, L.L.I?, by  Frank I? Vole?; for  
the pla intiff-appellee. 

Morris York Wil l iams Surles & Barn-inge?; L.L.P, b y  R. Gregory 
Lewis ,  for the defendant-appellant. 
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Steven J. Colombo, PA.,  by R. Michael Chandler, for the third 
party defendant-appellee. 

EAGLES, Chief Judge. 

After a jury trial, the trial court entered judgment awarding Lisa 
E. Gaffney Stilwell ("plaintiff') damages in the amount of $5,401.00 
and attorneys' fees and costs in the amount of $10,853.75 in her civil 
negligence action against Amanda Danley Gust ("defendant"). The 
trial court ordered that defendant recover $2,700.50 in contribution 
from Timothy G. Stilwell, plaintiff's husband ("third-party defend- 
ant"). Defendant appeals. After careful consideration, we affirm. 

On 9 February 1997, plaintiff was a passenger in an automobile 
operated by her husband, third-party defendant. Third-party defend- 
ant's vehicle collided with a vehicle operated by defendant. Plaintiff 
and her husband brought suit against defendant alleging negligence. 
Defendant counterclaimed and alleged that third-party defendant was 
negligent in the operation of his vehicle. Prior to trial, defendant set- 
tled with third-party defendant for his bodily injury claim and third- 
party defendant dismissed his claims against defendant. Due to 
defendant's claim for contribution, third-party defendant remained in 
this action. Defendant made an offer of judgment of $4,500.00 which 
plaintiff refused. The matter went to trial on 22 May 2000 in Gaston 
County Superior Court. The jury found both defendant and third- 
party defendant negligent and returned a verdict assessing damages 
in the amount of $5,401.00 for plaintiff. 

After the trial, plaintiff moved to tax costs and attorneys' fees 
against defendant. The trial court ordered payment of $853.75 in costs 
and $10,000.00 in attorneys' fees to plaintiff. As to the contribution 
claim, the trial court ordered that defendant recover $2,700.50 (one- 
half of the damages awarded) from third-party defendant. Defendant 
appeals. 

Defendant raises two issues on appeal: Whether the trial court 
erred in (1) taxing costs and attorneys' fees to defendant and (2) fail- 
ing to enter judgment in favor of defendant for pro-rata contribution 
of the costs and attorneys' fees. After careful review, we affirm. 

[I] Defendant contends that the trial court erred in awarding attor- 
neys' fees and costs to plaintiff and taxing them entirely to defendant. 
Defendant argues that the trial court should have taxed one-half of 
plaintiff's costs and fees to defendant incurred before the offer of 
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judgment and all the post-offer of judgment costs and fees to the 
third-party defendant. Defendant contends that her offer of $4,500.00 
was more than her pro-rata share of the amount for which plaintiff 
would have settled. The third-party defendant made no offer to settle 
with plaintiff before trial. Defendant argues that this refusal by the 
third-party defendant to make a settlement offer resulted in the mat- 
ter proceeding to trial. Defendant contends that the costs and fees of 
trial were incurred as a result of the conduct of the third-party 
defendant, not defendant, and that it was inequitable to tax all the 
costs and fees to defendant. We are not persuaded. 

Attorneys' fees generally are not recoverable by the successful 
party at trial as a part of court costs. Washington v. Horton, 132 N.C. 
App. 347,349,513 S.E.2d 331,333 (1999). However, in personal injury 
or property damage actions where the judgment for recovery of dam- 
ages is $10,000.00 or less, by statutory exception the presiding judge 
in his or her discretion may award attorneys' fees as part of costs. 
G.S. 6-21.1 (1999); Thorpe v. Perry-Riddick, 144 N.C. App. 567, 571, 
551 S.E.2d 852, 856 (2001). 

The award of attorneys' fees under G.S. 5 6-21.1 is within the dis- 
cretion of the presiding judge. Washington, 132 N.C. App. at 351, 513 
S.E.2d at 334. 

North Carolina case law is clear that to overturn the trial judge's 
determination, the defendant must show an abuse of discretion. 
Abuse of discretion results where the court's ruling is manifestly 
unsupported by reason or so arbitrary that it could not have been 
the result of a reasoned decision. 

Thowe, 144 N.C. App. at 570, 551 S.E.2d at 855 (2001) (citations and 
quotations omitted). In awarding fees, the trial court's discretion is 
not unrestrained. Washington, 132 N.C. App. at 351, 513 S.E.2d at 334. 
In Washington, we noted that the trial court, in exercising its discre- 
tion, should consider the following factors: 

(I) settlement offers made prior to the institution of the ac- 
tion . . . ; (2) offers of judgment pursuant to Rule 68, and whether 
the "judgment finally obtained" was more favorable than such 
offers; (3) whether defendant unjustly exercised "superior bar- 
gaining power"; (4) in the case of an unwarranted refusal by an 
insurance company, the "context in which the dispute arose"; (5) 
the timing of settlement offers; (6) the amounts of the settlement 
offers as compared to the jury verdict; and the whole record. 
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Id. at 351, 513 S.E.2d at 334-35 (citations omitted). Even so, the trial 
court does not need to make detailed findings for each factor. Tew v. 
West, 143 N.C. App. 534, 537, 546 S.E.2d 183, 185 (2001). If the court 
awards attorneys' fees, it must make findings of fact to support the 
award. Porterfield v. Goldkuhle, 137 N.C. App. 376,378,528 S.E.2d 71, 
73 (2000). These findings must include the "time and labor expended, 
the skill required, the customary fee for like work, and the experience 
or ability of the attorney." Cotton v. Stanley, 94 N.C. App. 367, 369, 
380 S.E.2d 419, 421 (1989). 

The trial court properly considered the appropriate factors enu- 
merated in Washington. As for the first factor, the trial court found 
that defendant made offers to plaintiff as early as October 1999 and at 
the settlement conference two weeks prior to trial. The record shows 
that the complaint was filed on 2 September 1999 and the summons 
issued the same day. There is no evidence that defendant made any 
settlement offers prior to the commencement of this action. 

In considering the second factor, the trial court found that the 
"jury award is more than any amount offered prior to trial" by defend- 
ant. "Judgment finally obtained" means the amount entered as final 
judgment modified by any adjustments. Poole v. Miller, 342 N.C. 349, 
353, 464 S.E.2d 409, 411 (1995), reh'gs denied, 342 N.C. 666, 467 
S.E.2d 722 (1996). "[C]osts incurred after the offer of judgment but 
prior to the entry of judgment" should also be included with the jury 
verdict to determine the "judgment finally obtained." Roberts v. 
Swain, 353 N.C. 246, 250-51, 538 S.E.2d 566, 569 (2000). The trial 
court awarded $10,000.00 in attorneys' fees, to be included as costs, 
and $853.75 as costs to plaintiff. These figures added to the jury 
award of $5,401.00 clearly exceed defendant's Offer of Judgment of 
$4,500.00. Even excluding costs and fees, the jury award exceeded 
the Offer of Judgment. 

As to the third factor, the court found that defendant and her 
insurance company "unjustly exercised its superior bargaining power 
by refusing to budge through and including trial from its initial and 
full valuation of Plaintiff's claims." 

Factor four is not pertinent here since "[olur appellate courts 
have uniformly held that a finding of unwarranted refusal to pay a 
claim is required only in suits brought by an insured or a beneficiary 
against an insurance company defendant." Washington, 132 N.C. App. 
at 350, 513 S.E.2d at 334. Here, the insurance company is not the 
defendant. 
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As to factor five, the trial court found that defendant and defend- 
ant's insurer filed a formal Offer of Judgment on or about 15 October 
1999 for $4,500.00 and "at the May 4, 2000 settlement conference held 
two weeks before the trial of this matter, [defendant and defendant's 
insurer] refused to offer more than the amount of $4,500.00 to settle 
[this matter]." 

Considering factor six, the trial court found that the highest set- 
tlement offer by defendant was $4,500.00 and the jury returned a ver- 
dict of $5,401.00. The trial court stated "[tlhat the jury award is more 
than any amount offered prior to trial by Defendant Gust and/or 
Allstate." The trial court reviewed the entire record including the affi- 
davits, memorandum, cases and arguments of counsel. 

The trial court also made the following finding as required by 
Porterfield: 

15. That given the nature and complexity of this case, the time 
expended by counsel is reasonable . . . and is consistent with 
that which may have been expected by an attorney of similar 
experience and expertise in this geographic area, . . . com- 
pared with the services which might be expected from other 
law firms in this geographic area, the amount of $150.00 per 
hour for attorneys' time is reasonable. 

The record contains a copy of the motion which includes as attach- 
ments the attorney's time sheets reflecting time spent on this matter 
and an affidavit from plaintiff's attorney that he devoted 68.5 billable 
hours to the case. 

The trial court applied the factors set forth in Washington and 
made the appropriate findings as required by Porterfield. There is no 
evidence that the $10,000.00 in attorneys' fees is unreasonable. Nor is 
there any showing of abuse of discretion by the trial court in the 
award of fees. 

Second, the trial court awarded plaintiff $853.75 in costs. This 
figure represents $375.00 for an expert witness fee, $400.00 for depo- 
sition costs, and $78.75 for filing and service fees. 

"[C]osts which are not allowed as a matter of course under G.S. 
3 6-18 or 3 6-19. . . may be allowed in the discretion of the court under 
G.S. # 6-20 . . . ." Estate of Smith v. Undencood, 127 N.C. App. 1, 12, 
487 S.E.2d 807, 815, disc. review denied, 347 N.C. 398, 494 S.E.2d 
410 (1997). "The trial court's discretion to tax costs pursuant to 
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[G.S. B 6-20] is not reviewable on appeal absent an abuse of discre- 
tion." Lewis v. Setty, 140 N.C. App. 536, 538, 537 S.E.2d 505, 507 
(2000). "While case law has found that deposition costs are allowable 
under section 6-20, it has in no way precluded the trial court from tax- 
ing other costs that may be 'reasonable and necessary.' " Minton u. 
Lowe's Food Stores, 121 N.C. App. 675, 680, 468 S.E.2d 513, 516, disc. 
review denied, 344 N.C. 438, 476 S.E.2d 119 (1996). 

In assessing fees, the trial court properly considered Washington 
and Porterfield. In determining costs, the trial court considered the 
motions, affidavits, and arguments of counsel. Plaintiff sued defend- 
ant only. Moreover, when making the settlement offers, defendant 
never asserted that the $4,500.00 was to cover only its pro-rata share 
of the liability. At the hearing on the motion to allow attorneys' fees 
as costs, plaintiff indicated "she would [have] consider[ed] settling" 
for a sum around $6,000.00. Defendant never increased the amount of 
her offer. The original offer was $4,500.00 and it remained the top 
offer through the settlement conference two weeks before the 
trial. The awards taxing costs and fees to defendant are within the 
trial court's discretion and defendant has not shown an abuse of 
that discretion. 

[2] In its second assignment of error, defendant contends that the 
trial court erred in failing to enter judgment in favor of defendant for 
pro-rata contribution. Defendant argues that the amount subject to 
contribution must be the jury verdict plus costs and fees. We are not 
persuaded. 

Defendant relies on Great West Casualty Co. v. Retcher, 56 N.C. 
App. 247, 287 S.E.2d 429 (1982) and Roberts u. Swain, 353 N.C. 246, 
538 S.E.2d 566 (2000). In Great West Casualty Co., this Court stated 
that "the pro rata share of each defendant is determined by dividing 
the amount of the judgment by the number of persons against whom 
it has been obtained." Great West Casualty Co., 56 N.C. App. at 249, 
287 S.E.2d at 431. Roberts provided that a "judgment finally obtained" 
is the final amount entered by the court as a judgment, including the 
jury verdict plus any applicable adjustments. Roberts, 353 N.C. at 249, 
538 S.E.2d at 568 (quoting Poole v. Miller, 342 N.C. 349, 353, 464 
S.E.2d 409, 411 (1995)). Attorneys' fees and court costs are included 
in determining "judgment finally obtained." Id. at 249, 538 S.E.2d 
at 568. 

Defendant's reliance on these cases is misplaced. In Great West 
Casualty Co., this Court was interpreting a Tennessee contribution 
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statute, not G.S. $ 5  1B-1 to -6, the North Carolina contribution statute. 
The Roberts court was applying "judgment finally obtained" as used 
in Rule 68 of the North Carolina Rules of Civil Procedure. "Judgment 
finally obtained" was defined in Poole, which stated: 

Thus, we construe the legislature's choice of the phrase "judg- 
ment finally obtained" as indicative of the legislature's intent that 
it is the amount ultimately and f inal ly  obtained by the plaintiff 
from the court which serves as the measuring stick for purposes 
of Rule 68. For these reasons, we conclude that, w i t h i n  the con- 
f ines  of Rule  68, 'yudgment  f inal ly  obtained" m e a n s  the amount 
ultimately entered as representing the final judgment, i.e., the 
jury's verdict as modified by any applicable adjustments, by 
the respective court in the particular controversy, not simply the 
amount of the jury's verdict. 

Id.  at 353, 464 S.E.2d at 411 (emphasis added). The Court explicitly 
limited the application of its definition of "judgment finally obtained" 
to Rule 68. 

In its judgment, the trial court ordered "that Defendant and Third 
Party Plaintiff Amanda Danley Gust shall pay [plaintiff] the amount of 
$853.75 as part of Court costs" and "that the [plaintiff] shall have and 
recover from Defendant and Third Party Plaintiff Gust reasonable 
attorney fees in the amount of $10,000.00, as part of costs . . . ." We 
discern no abuse of discretion in the trial court's award to plaintiff of 
fees and costs. Since the fees and costs were taxed explicitly to 
defendant, the remaining portion of the judgment subject to contri- 
bution is the jury verdict for damages. In calculating the pro-rata 
shares, the trial court properly applied G.S. $ 5  1B-1 to -6 to this figure 
to determine defendant's and third-party defendant's pro-rata share of 
$2,700.50. 

Affirmed. 

Judges HUDSON and CAMPBELL concur. 
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STATE O F  NORTH CAROLINA v. ANGELA LOGNER 

NO. COA00-1262 

(Filed 28 December 2001) 

1. Arrest- warrantless-probable cause 
An individual was placed under arrest by an officer prior to 

the search of defendant's vehicle, and the arrest was lawful 
because the circumstances leading up to the arrest were suffi- 
cient to warrant a prudent person to believe that the individual 
had committed an offense, where the officer first saw the indi- 
vidual in a second vehicle and observed what appeared to be 
drugs on the floor of that vehicle; the officer knew there were 
outstanding warrants for the arrest of the driver of the second 
vehicle; the individual tried to distract the officer to give her com- 
panion an opportunity to escape; the officer then saw the indi- 
vidual get into the back seat of defendant's vehicle, which 
atempted to leave the scene; the officer then removed the indi- 
vidual from defendant's vehicle and placed her in a marked patrol 
car; and the officer testified that she intended by these actions to 
place the individual under arrest. 

2. Search and Seizure- automobile-drugs-motion to sup- 
press-search incident to lawful arrest 

The trial court did not err in a possession of cocaine and pos- 
session of drug paraphernalia case by denying defendant's motion 
to suppress all evidence obtained from a warrantless search of 
defendant's automobile after an individual was removed from the 
automobile, because the individual was an occupant of defend- 
ant's automobile and the search of that automobile was incident 
to her lawful arrest. 

Appeal by defendant from judgment entered 13 May 1999 by 
Judge Orlando F. Hudson in Durham County Superior Court. Heard in 
the Court of Appeals 8 October 2001. 

Attorney General Roy Cooper, by Special Deputy Attorney 
General Charles J. Murray, for the State. 

H. Wood Vann, for defendant-appellant. 
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CAMPBELL, Judge. 

Defendant appeals from a judgment sentencing her to prison for 
possession of cocaine, possession of drug paraphernalia, and for 
being a habitual felon. We affirm. 

At approximately five o'clock on the morning of 29 May 1998, four 
Durham police officers were dispatched to a disturbance on Guthrie 
Avenue in Durham, North Carolina. Upon arrival, Officer Laura 
Clayton ("Officer Clayton") noticed two vehicles parked one behind 
the other. Timothy Gurley ("Gurley") was in the driver's seat and Pam 
Parker ("Parker") was in the front passenger's seat of one of the ve- 
hicles ("vehicle one"). Defendant was in the driver's seat and her 
cousin, Tracy Logner (who is not involved in this action), was in the 
front passenger's seat of the second vehicle ("vehicle two"). Officer 
Clayton shined her flashlight into vehicle one and saw a tan, rock-like 
substance on the floorboard, which she believed to be an illegal sub- 
stance. Officer Clayton also immediately recognized Gurley and knew 
that there were outstanding warrants for his arrest. 

Gurley and Parker were both asked to exit vehicle one while 
defendant and her cousin remained in vehicle two. After exiting ve- 
hicle one, Parker began yelling at Officer Clayton in an attempt to 
"distract" her. At that time, Gurley began fighting one of the officers 
before breaking away and running from the officer. As all the officers 
started chasing him, Officer Clayton realized that she had not secured 
the suspicious substance in vehicle one. When the officer turned 
around to retrieve the suspicious substance, she saw Parker get into 
the rear passenger seat of defendant's vehicle (vehicle two). 

Defendant attempted to pull off in vehicle two, but Officer 
Clayton stopped the vehicle before it left the scene. She removed 
Parker from the back seat and took her to a marked patrol car. After 
securing Parker in the patrol car, Officer Clayton asked if she could 
search defendant's vehicle. Defendant refused to grant permission for 
the search. Nevertheless, Officer Clayton and another officer 
searched the passenger compartment of defendant's vehicle. The offi- 
cers found a rock of crack cocaine and a black film canister with 
cocaine residue in the vehicle's back seat. They also found two crack 
pipes under the floor mats of both the driver's seat and front passen- 
ger's seat, as well as a filter used in crack pipes between the driver's 
seat and the driver's door. 

Defendant was indicted on 29 May 1998 for possession of cocaine 
and possession of drug paraphernalia. Defendant was also indicted 
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for being a habitual felon because, prior to the present case, defend- 
ant had been convicted of attempted common law robbery on 6 
November 1991 and possession of a controlled substance on both 5 
November 1996 and 21 February 1997. She waived her Mirar~da rights 
and signed a statement admitting the cocaine and drug paraphernalia 
were hers, but stating that her cousin had no knowledge of what was 
in the vehicle. 

On 14 January 1999, defendant filed a motion to suppress, ac- 
companied by a supporting affidavit, all the evidence obtained during 
the search of her vehicle on 29 May 1998. Defendant argued that the 
search was illegal and in violation of her rights under both the United 
States and North Carolina Constitutions. (Defendant also filed a 
motion in  limine on 11 February 1999 to prohibit the State from 
entering into evidence her signed admission statement, and de- 
fendant rejected a plea arrangement from the State on 18 February 
1999.) The motion to suppress was later denied on 11 May 1999 after 
an evidentiary hearing before Judge Orlando F. Hudson ("Judge 
Hudson"). 

On 13 May 1999, Judge Hudson presided over defendant's trial in 
the Durham County Superior Court. A jury returned guilty verdicts on 
all charges, and defendant was sentenced to a prison term of 112 to 
144 months. Defendant appeals this judgment. 

New counsel was appointed to handle defendant's appeal of the 
guilty verdicts. The new counsel also filed a motion for appropriate 
relief on 18 May 1999 asking the court to set aside defendant's sen- 
tence and grant a new sentencing hearing because her previous coun- 
sel did not introduce testimonial evidence that would support the 
finding of mitigating factors. Judge Hudson heard this motion on 17 
April 2000 and granted it. After a resentencing hearing, defendant's 
sentence was amended to a prison term of 80 to 105 months. 

Defendant's numerous assignments of error all essentially argue 
that the trial court's verdict should be set aside and a new trial 
ordered because the court improperly denied defendant's motion to 
suppress all the evidence obtained from the unlawful search and 
seizure of defendant's vehicle after Parker was removed from the 
vehicle. "[Tlhe standard of review in evaluating a trial court's ruling 
on a motion to suppress is that the trial court's findings of fact 'are 
conclusive on appeal if supported by competent evidence, even if the 
evidence is conflicting.' " State v. Buchanan, 353 N.C. 332, 336, 543 
S.E.2d 823, 826 (2001) (quoting State v. Brezuington, 352 N.C. 489, 
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498, 532 S.E.2d 496, 501 (2000) (citations omitted), cert. denied, 
Brewington v. North Carolina, 531 U.S. 1165, 148 L. Ed. 2d 992 
(2001)). Thus, we must not disturb the trial court's conclusions if they 
are supported by the court's factual findings. State v. Cooke, 306 N.C. 
132, 291 S.E.2d 618 (1982). 

Based on defendant's assigned errors, the major issue before this 
Court on appeal is whether the search and seizure was lawful. 
However, in order to address this issue we must determine: (I) 
whether Parker was lawfully arrested prior to the vehicle search and 
(11) whether she was an occupant of defendant's vehicle at the time of 
her arrest. We find that the trial court properly denied the motion to 
suppress because Parker was an occupant of defendant's vehicle and 
the search of that vehicle was incident to her arrest. 

[I] First, we address whether Parker was lawfully under arrest prior 
to the search of defendant's vehicle. "The test for determining 
whether an individual is in custody or under arrest is whether, under 
the totality of the circumstances, the 'suspect's freedom of action is 
curtailed to a degree associated with formal arrest.' " Park v. ShiJett, 
250 F.3d 843, 850 (4th Cir. 2001) (quoting Berkemer v. McCarty, 468 
U.S. 420, 440, 82 L. Ed. 2d 317, 335 (1984)). Our courts have further 
held that the subjective intent of the arresting officer can provide 
"some evidence that the action taken was an arrest-but in and of 
itself it is not controlling." United States u. Perate, 719 F.2d 706, 709 
(4th Cir. 1983) (citing Taylor v. Arizona, 471 F.2d 848, 851 (9th Cir. 
1972), cert. denied, 409 U.S. 1130, 35 L. Ed. 2d 262 (1973)). Finally, in 
order to make a lawful arrest the officer must determine whether at 
the moment the arrest was made "the facts and circumstances within 
[the officer's] knowledge and of which [the officer] had reasonably 
trustworthy information [were] sufficient to warrant a prudent [per- 
son] in believing that the [suspect] had committed or was committing 
an offense." Beck v. Ohio, 379 US. 89, 91, 13 L. Ed. 2d 142, 145 (1964) 
(citations omitted). 

In the case sub judice, the trial court had competent evidence to 
support its finding that Parker was placed under arrest by Officer 
Clayton prior to the search of defendant's vehicle. The evidence 
showed that Officer Clayton first saw Parker in vehicle one, which 
appeared to have drugs on the floorboard. Next, Parker tried to dis- 
tract the officer to give Gurley an opportunity to escape. Officer 
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Clayton then saw Parker get into defendant's vehicle and attempt to 
leave the scene. The officer removed Parker and secured her in the 
back seat of a marked patrol car. Although she did not directly tell 
Parker she was being placed under arrest at that time, Officer Clayton 
testified that it was her intention, by these actions, to place Parker 
under arrest. Based on this evidence, including the subjective intent 
of the officer, the trial court properly made findings of fact which sup- 
ported the conclusion that Parker was under arrest prior to the 
search and seizure. Furthermore, the arrest was lawful because the 
facts and circumstances leading up to the arrest were sufficient to 
warrant a prudent person to believe that Parker had committed an 
offense. 

[2] Second, we address whether the trial court had competent evi- 
dence to support its finding that Parker was an occupant of defend- 
ant's vehicle, thus allowing the vehicle to be searched incident to 
Parker's arrest. We hold that it did. 

Generally, warrantless searches are presumed to be unreasonable 
and therefore violative of the Fourth Amendment of the United States 
Constitution. See State v. Coplen, 138 N.C. App. 48, 530 S.E.2d 313, 
cert. denied, 352 N.C. 677, 545 S.E.2d 438 (2000). However, a well- 
recognized exception to the warrant requirement is a search incident 
to a lawful arrest. Chime1 v. California, 395 US. 752, 23 L. Ed. 2d 685 
(1969). Under this exception, if the search is incident to a lawful 
arrest, an officer may "conduct a warrantless search of the arrestee's 
person and the area within the arrestee's immediate control." State v. 
Thomas, 81 N.C. App. 200, 210, 343 S.E.2d 588, 594 (1986). 

New York v. Belton, 453 U.S. 454, 69 L. Ed. 2d 768 (1981), 
extended a search incident to a lawful arrest to vehicles. In Belton, 
the United States Supreme Court held that "when a policeman has 
made a lawful custodial arrest of the occupant of an automobile, he 
may, as a contemporaneous incident of that arrest, search the pas- 
senger compartment of that automobile." Id. at 460, 69 L. Ed. 2d at 
775. It is now well established that a passenger compartment search 
may consist of "the entire interior of the vehicle, including the glove 
compartment, the console, or any other compartment, whether 
locked or unlocked, and all containers found within the interior." 
State v. Brooks, 337 N.C. 132, 144, 446 S.E.2d 579, 587 (1994) (citing 
New York v. Belton, 453 U.S. 454, 69 L. Ed. 2d 768 (1981)). 
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Our case law provides no clear definition of "occupant" with 
respect to a vehicle search incident to an arrest. However, of those 
jurisdictions that have defined "occupant," many have interpreted 
Belton to hold that an arrestee is an occupant of a vehicle if the police 
arrest or make initial contact with the defendant while the defendant 
is inside the vehicle. See United States v. Strahan, 984 F.2d 155 (6th 
Cir. 1993) (Belton applies only where officers initiate contact while 
defendant is in the vehicle); Lewis v. United States, 632 A.2d 383 
(D.C. 1993) (Belton limited to situations where officers confront or at 
least initiate confrontation while defendant is occupying the vehicle). 
Some jurisdictions have further extended Belton to hold that one can 
be an occupant even if an officer does not arrest or make initial con- 
tact with the person while he or she is physically inside the vehicle. 
See United States v. Schecter, 717 F.2d 864 (3rd Cir. 1983) (Belton 
applied to intoxicated defendant stumbling about outside the ve- 
hicle); State v. McLendon, 490 So.2d 1308 (Fla. Dist. Ct. App. 1986) 
(extended Belton to justify a search where a driver was arrested 
twenty to thirty feet away from the vehicle). 

Based on the facts in the present case, we find no need to con- 
sider those authorities that broadly interpret Belton because there is 
competent evidence to support the trial court's finding that Parker 
was physically inside defendant's vehicle. As stated earlier, the evi- 
dence showed that Officer Clayton saw Parker get into defendant's 
vehicle and attempt to leave the scene. The officer's removal of 
Parker from that vehicle and then placing her inside the patrol car sig- 
nified her arrest. The subsequent search of defendant's vehicle was 
incident to Parker's arrest. Thus, the officers were lawfully entitled to 
conduct a warrantless search of defendant's vehicle and seize the 
cocaine and drug paraphernalia found within. 

For the aforementioned reasons, we find that the trial court prop- 
erly admitted evidence obtained from the lawful search and seizure of 
defendant's vehicle after Parker's arrest. 

No error. 

Chief Judge EAGLES and Judge HUDSON concur. 
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STATE OF NORTH CAROLINA v. TERESA ANN SAMS 

No. COAO1-110 

(Filed 28 December 2001) 

1. Drugs- conspiracy to sell-sufficiency of evidence 
There was sufficient evidence that defendant had conspired 

to sell cocaine where defendant took an undercover officer to a 
motel room where two men talked exclusively with the officer 
and sold him cocaine. The facts support a reasonable inference 
that defendant knew the men and that she agreed to facilitate 
drug transactions by bringing them customers. 

2. Drugs- sale of cocaine-acting in concert-sufficiency of 
evidence 

The trial court did not err in submitting the charge of selling 
cocaine to the jury where defendant took an undercover officer 
to a motel room where two men talked exclusively with the offi- 
cer and sold him cocaine. The evidence reasonably supported the 
conclusion that defendant acted in concert with others to sell the 
cocaine. 

3. Drugs- conspiracy to sell-instructions-identity of per- 
son to whom cocaine sold 

There was no plain error in a prosecution for selling and con- 
spiring to sell cocaine where defendant contended that the court 
erred by not instructing the jury that it had to find that the 
cocaine sale was to a particular person. The indictment properly 
alleged that defendant sold a controlled substance to a named 
officer, all of the evidence dealt with one sale, and there was no 
dispute over the identity of the buyer. Defendant did not demon- 
strate how the inclusion of the buyer's name in the jury instruc- 
tions would have resulted in a different verdict. 

4. Drugs- mere presence-instruction not necessary 
There was no plain error in a prosecution for selling and 

conspiring to sell cocaine where defendant contended that the 
court failed to instruct the jury on mere presence. Defendant 
took an undercover officer to a motel room, the motel room 
was opened when the man inside saw defendant, and the under- 
cover officer was immediately recognized as the potential cus- 
tomer. The sale would never have occurred without defendant's 
assistance. 
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Appeal by defendant from judgment entered 24 March 2000 by 
Judge James U. Downs in Buncombe County Superior Court. Heard in 
the Court of Appeals 28 November 2001. 

Attorney General Roy Cooper, by Assistant Attorney General 
Linda Kimbell, for the State. 

Appellate Defender Staples Hughes, by Assistant Appellate 
Defender Jarvis John Edgerton, IV, and Assistant Appellate 

. Defender Daniel R. Pollitt, for defendant appellant. 

TIMMONS-GOODSON, Judge. 

On 16 March 2000, a jury found Teresa Ann Sams ("defendant") 
guilty of selling and conspiring to sell cocaine during an undercover 
operation coordinated by the Asheville Police Department. At trial, 
Asheville police officer Danny Holden ("Officer Holden") testified 
that he was working undercover on the evening of 2 July 1999 with 
Officer Joe Palmer ("Officer Palmer"). Wearing "plain clothes" and 
driving an unmarked vehicle, Officer Holden drove "up and down 
the streets [of Asheville] looking for people" from whom he could 
purchase cocaine. Officer Palmer was concealed at the rear of the 
vehicle. 

The officers first encountered defendant "on Church Street 
[where] she was flagging cars down, waving at people as they drove 
by." Officer Holden stopped the vehicle for defendant, who immedi- 
ately climbed into the passenger-side seat. Officer Holden then asked 
defendant whether she could assist him in purchasing cocaine. In 
response, defendant directed Officer Holden to a local motel, assur- 
ing him that "there's someone in Room 114 that's [sic] always got 
some [cocaine for sale]." 

Arriving at the motel, defendant offered to obtain the cocaine, but 
Officer Holden informed her that he preferred to make the purchase. 
Officer Holden then accompanied defendant to Room 114, where 
defendant knocked on the door. A man later identified as Leonard 
Leverette, Jr. ("Leverette"), drew back the window curtains of the 
room, and upon seeing defendant, opened the door and allowed them 
to enter. Leverette immediately turned to Officer Holden and asked 
him how much cocaine he wished to purchase. Officer Holden replied 
that he "wanted 30, referring to a $30 rock of crack cocaine." After 
making a telephone call, Leverette informed Officer Holden that "all 
they had was a 15," which Officer Holden agreed to purchase. 
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While waiting for a third party to deliver the cocaine, defendant 
reached into the front of her pants and retrieved a small plastic bot- 
tle. She then placed an item into the top of the bottle and, using the 
bottle as a pipe, lit and began smoking it. Officer Holden identified 
the odorous fumes arising from the bottle as crack cocaine smoke. 

Shortly thereafter, a man later identified as Julius Wiley ("Wiley") 
arrived and immediately approached Officer Holden, who stated 
again that he wanted to purchase thirty dollars' worth of cocaine. 
Wiley then sold Officer Holden two rocks of crack cocaine for thirty 
dollars. Defendant stood approximately three or four feet away from 
Officer Holden during the transaction but did not interact with Wiley. 

After acquiring the cocaine, Officer Holden left the room and 
returned to his vehicle. Defendant followed shortly thereafter and 
asked if Officer Holden would drive her back to Church Street. 
Defendant also requested to smoke some of the recently-purchased 
cocaine and inquired whether Officer Holden would like a "date." 
When Officer Holden informed defendant that he was not interested 
in either a date or in sharing the cocaine, defendant became "very 
angry" and accused him of "wasting [her] time" while she "could have 
been making a lot of money." Defendant left the vehicle after Officer 
Holden threatened to call law enforcement. Defendant presented no 
evidence at trial. 

Following the jury's guilty verdict, defendant entered into a plea 
bargain whereby she agreed to plead guilty to cocaine possession and 
habitual felon status. On 24 March 2000, the trial court consolidated 
defendant's cases for judgment and sentenced her to one hundred 
fifty-five (155) months' maximum imprisonment. Defendant now 
appeals. 

Defendant presents the following issues for review: whether the 
trial court erred in denying defendant's motions to dismiss and by 
inadequately instructing the jury. For the reasons stated herein, we 
find no error by the trial court. 

[I] Defendant contends there was insufficient evidence that she con- 
spired to sell or assisted in the sale of cocaine, and that the trial court 
therefore erred in denying her motion to dismiss the charges against 
her. We disagree. 

Upon a defendant's motion to dismiss, the trial court must con- 
sider the evidence in the light most favorable to the State, allowing 
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every reasonable inference to be drawn therefrom. See State v. 
Benson, 331 N.C. 537, 544,417 S.E.2d 756, 761 (1992). A motion to dis- 
miss is proper when the State fails to present substantial evidence of 
each element of the crime charged. See State v. McDowell, 329 N.C. 
363,389,407 S.E.2d 200, 214 (1991). "Substantial evidence is evidence 
from which any rational trier of fact could find the fact to be proved 
beyond a reasonable doubt." State v. Sumpter, 318 N.C. 102, 108,347 
S.E.2d 396, 399 (1986). 

"A criminal conspiracy is an agreement between two or more peo- 
ple to do an unlawful act or to do a lawful act in an unlawful manner." 
State v. Morgan, 329 N.C. 654, 658, 406 S.E.2d 833, 835 (1991). In 
order to prove conspiracy, the State need not prove an express agree- 
ment: evidence tending to show a mutual, implied understanding will 
suffice. See State v. Bell, 311 N.C. 131, 141, 316 S.E.2d 611, 617 (1984). 
The existence of a conspiracy may be supported by circumstantial 
evidence. See id. Sale of cocaine, a controlled substance, is prohib- 
ited under the North Carolina Controlled Substances Act. See N.C. 
Gen. Stat. # 90-95(a)(1) (1999). 

Giving the State the benefit of every reasonable inference in the 
instant case, as we must, we hold there was sufficient evidence from 
which a reasonable jury could find that defendant conspired with 
Wiley and Leverette to bring them customers for cocaine sales. The 
evidence showed that defendant "flagged down" Officer Holden and 
directed him to Room 114 at the motel, where, according to defend- 
ant, "someone . . . always [had] some [cocaine]." Defendant then 
offered to purchase the cocaine for Officer Holden. When Officer 
Holden and defendant reached Room 114, Leverette opened the door 
after seeing defendant. When defendant and Officer Holden entered 
the room, Leverette immediately directed his questions towards 
Officer Holden, rather than defendant. When Wiley arrived at the 
room, he also communicated solely with Officer Holden. Neither 
Leverette nor Wiley attempted to sell cocaine to defendant, even 
though she was obviously a consumer and thus, a potential client. As 
Officer Holden was a stranger to Leverette and Wiley, the jury could 
reasonably infer from their actions that they were acquainted with 
defendant, and that she had brought them drug customers in the past. 
Thus, Leverette and Wiley did not need to ask defendant's identity or 
Officer Holden's purpose in coming to Room 114. A reasonable jury 
could find that Leverette and Wiley understood that Officer Holden 
was the customer and acted accordingly. These facts support a rea- 
sonable inference that defendant knew Wiley and Leverette, and that 
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she agreed to facilitate drug transactions by bringing them customers. 
We therefore overrule defendant's first assignment of error. 

[2] Defendant further argues that there was insufficient evidence 
that she sold cocaine or that she acted in concert with others to sell 
cocaine. Thus, defendant contends that the trial court erred in sub- 
mitting the sale of cocaine case to the jury. We disagree. 

To act in concert means to act in conjunction with another 
according to a common plan or purpose. See State v. Joyner, 297 N.C. 
349, 357, 255 S.E.2d 390, 395 (1979). It is unnecessary to show that 
defendant committed "any particular act constituting at least part of 
a crime in order to be convicted of that crime under the concerted 
action principle so long as he is present at the scene of the crime and 
the evidence is sufficient to show he is acting together with another 
who does the acts necessary to constitute the crime pursuant to a 
common plan or purpose to commit the crime." Id. 

As stated supra, the evidence before the trial court, taken in the 
light most favorable to the State, reasonably supports the conclusion 
that defendant conspired with Wiley and Leverette to facilitate the 
sale of cocaine to Officer Holden. The evidence similarly supports the 
inference that defendant was acting in conjunction with Wiley and 
Leverette according to a common plan. We hold there was sufficient 
evidence from which a reasonable jury could conclude that defendant 
acted in concert with others to commit the crime of sale of cocaine. 
The trial court therefore did not err in submitting the charge of sale 
of cocaine to the jury, and we overrule defendant's second assign- 
ment of error. 

[3] By her third assignment of error, defendant argues the trial court 
committed plain error by failing to instruct the jury on an essential 
element of the crimes charged against her. Specifically, defendant 
contends the trial court erred by failing to instruct the jury that they 
had to find, beyond a reasonable doubt, that the cocaine sale was to 
another person, namely Officer Holden. 

Defendant acknowledges that she did not object to the trial 
court's instructions at trial and that therefore, appellate review on 
this issue is limited to plain error. See N.C.R. App. P. 10 (c)(4) (2001). 
Plain error occurs where the court's instructional error is so funda- 
mental that it has "a probable impact on the jury's finding of guilt." 
State v. Odom, 307 N.C. 655, 661, 300 S.E.2d 375, 379 (1983). Thus, in 
order to prevail on her claim, defendant must show that, absent the 
error, the jury probably would have reached a different result. Id. 
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Defendant has failed to make such a showing. Moreover, the indict- 
ment properly alleged that defendant "unlawfully, willfully and felo- 
niously did sell to Officer W.D. Holden a controlled substance." All of 
the evidence presented at trial dealt with only one sale of cocaine. 
Further, there was never a dispute at trial over the identity of the 
buyer. The evidence presented showed that Officer Holden was the 
only possible buyer of the cocaine. Defendant has failed to demon- 
strate how, under these particular facts, the inclusion of the buyer's 
name in the jury instructions would have resulted in a different ver- 
dict. We therefore overrule defendant's third assignment of error. 

[4] Defendant also argues the trial court committed plain error in 
failing to instruct the jury on the doctrine of "mere presence." 
Defendant contends that the evidence at trial showed that she was a 
mere bystander at the scene of the crime, and that the trial court 
should have instructed the jury accordingly. 

When a party requests a jury instruction, the trial court is oblig- 
ated to so instruct if the instruction is a correct statement of the law 
and the evidence supports it. See State v. Rogers, 121 N.C. App. 273, 
281, 465 S.E.2d 77, 82 (1996), cert. denied, 347 N.C. 583, 502 S.E.2d 
612 (1998). Defendant did not request an instruction on mere pres- 
ence, however, nor was there evidence to support such an instruc- 
tion. The evidence showed that defendant was much more than 
"merely present" at the scene of the crime, in that without defendant's 
assistance, the sale of cocaine to Officer Holden would have never 
taken place. Figuratively speaking, defendant was the key that 
opened Room 114 where the cocaine sale occurred. Defendant 
directed Officer Holden to the motel, then accompanied him to the 
room. Leverette opened the door to admit Officer Holden after seeing 
defendant, without requiring Officer Holden to provide identification 
or otherwise state the reason for his presence. Likewise, although 
Wiley did not know Officer Holden, he immediately recognized 
Officer Holden as the potential customer. Thus, defendant was not 
merely a passive bystander, but an active participant in the crime. We 
overrule defendant's final assignment of error. 

In conclusion, we hold defendant received a fair trial, free from 
prejudicial error. 

No error. 

Judges HUDSON and TYSON concur. 
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WALTER LEE CLINE, D/B/A FAYETTEVILLE BAIL BONDING, PLAINTIFF v 
CHARLIE T. McCULLEN, JR., DEFENDANT 

(Filed 28 December 2001) 

Wrongful Interference- interference with business rela- 
tions-collateral estoppel-res judicata-bail bondsman 

The trial court did not err by granting defendant clerk of 
superior court's motion to dismiss plaintiff licensed bail bonds- 
man's interference with business relations claim under N.C.G.S. 
5 1A-1, Rule 12(b)(6) based on defendant's actions in suspending 
the ability of plaintiff's licensed bail bond runner to write bonds 
in the pertinent county, because: (1) privity between plaintiff and 
his licensed bail bond runner means the doctrines of res judicata 
and collateral estoppel barred plaintiff's claim since the bond 
runner's prior lawsuit against defendant was for the lost profits of 
plaintiff; (2) even if plaintiff's actions were not barred by res judi- 
cata and collateral estoppel, there were no allegations that 
defendant harbored any ill-will towards plaintiff or the bond 
runner, or that defendant's actions were self-serving; and (3) 
defendant's actions were not a complete bar to plaintiff con- 
ducting business in that county since defendant only ordered sus- 
pension of plaintiff's bond runner until his criminal charges were 
resolved and plaintiff could have continued conducting 
his business in that county through the assistance of another 
agent. 

Appeal by plaintiff from order filed 30 May 2000 by Judge Russell 
J. Lanier, Jr. in Sampson County Superior Court. Heard in the Court 
of Appeals 8 October 2001. 

Jack E. Carter, for plaintiff-appellant. 

Attorney General Roy Cooper, by Assistant Attorney General C. 
Norman Young, Jr., for defendant-appellee. 

CAMPBELL, Judge. 

Plaintiff appeals from an order dismissing his interference with 
business relations claim against defendant pursuant to Rules 12(b)(l) 
and 12(b)(6) of the North Carolina Rules of Civil Procedure. We 
affirm. 
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Plaintiff is a licensed bail bondsman in North Carolina with his 
principal place of business in Cumberland County. Plaintiff also 
issues bail bonds in other North Carolina counties, including 
Sampson County. During all times relevant to this action, plaintiff 
conducted his business in Sampson County through Herbert S. 
Tindall ("Tindall"), a licensed bail bond runner, who had the authority 
to write bonds on behalf of plaintiff. Tindall was plaintiff's only bail 
bond runner in Sampson County. 

In September of 1997, while in the employment of plaintiff, 
Tindall was charged with felony possession of cocaine and misde- 
meanor possession of drug paraphernalia. Upon learning of these 
charges, defendant, the elected Clerk of Superior Court for Sampson 
County, instructed the Sampson County Magistrate's Office to sus- 
pend Tindall's ability to write bonds in Sampson County until March 
of 1998 when the felony charges against him were dismissed and he 
pled guilty to the misdemeanor. Defendant believed that as the Clerk 
of Court, he was lawfully authorized to make this decision. 

Tindall subsequently filed an action against defendant in his offi- 
cial capacity based on defendant's refusal to allow him to write bonds 
in Sampson County. The court dismissed Tindall's action on or about 
4 May 1999. 

Thereafter, plaintiff filed a complaint against defendant on 2 
November 1999 alleging that "from September 9, 1997 until March 27, 
1998 the Plaintiff was prevented from doing business in Sampson 
County, North Carolina and as a direct result of the actions of the 
Defendant, the Plaintiff was unable to use his agent to write bail 
bonds in Sampson County, North Carolina . . . ." The complaint fur- 
ther alleged that defendant's actions "were taken in his private capac- 
ity" with "reckless disregard for the rights of the Plaintiff and directly 
interfered with the Plaintiff's ability to conduct his business in 
Sampson County, North Carolina." 

On 27 November 1999, defendant submitted a motion to dismiss 
plaintiff's action (accompanied by a supporting brief) pursuant to: (I) 
Rule 12(b)(l) because plaintiff failed to allege injury or damages suf- 
ficient to invoke the jurisdiction of the court; and (11) Rule 12(b)(6) 
for failure to state a claim upon which relief could be granted because 
plaintiffs action was barred by the doctrines of res judicata and col- 
lateral estoppel. On 30 May 2000, the trial court filed a written order 
granting both of defendant's motions by holding that plaintiff's suit 
was precluded because: (I) plaintiff was in privity with Tindall under 
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the doctrines of res judicata and collateral estoppel; and (11) defend- 
ant was entitled to both sovereign and quasi-judicial immunities 
because he was a judicial officer engaged in a governmental function. 
Plaintiff appeals this order. 

Although the trial court granted defendant's Rule 12(b)(l) motion 
for lack of subject matter jurisdiction and Rule 12(b)(6) motion to 
dismiss, plaintiff argues only that the court erred in granting defend- 
ant's Rule 12(b)(6) motion. We disagree. 

In reviewing a Rule 12(b)(6) motion, a court must determine 
"whether, as a matter of law, the allegations of the complaint, treated 
as true, are sufficient to state a claim upon which relief may be 
granted under some legal theory, whether properly labeled or not." 
Miller v. Nationwide Mutual Ins. Co., 112 N.C. App. 295, 300, 435 
S.E.2d 537, 541 (1993) (citation omitted), disc. review denied, 335 
N.C. 770, 442 S.E.2d 519 (1994). The trial court may grant this motion 
if "there is a want of law to support a claim of the sort made, an 
absence of facts sufficient to make a good claim, or the disclosure of 
some fact which will necessarily defeat the claim." Gamin v. City of 
Fayetteville, 102 N.C. App. 121, 123, 401 S.E.2d 133, 135 (1991) (cita- 
tion omitted). However, a claim should not be dismissed unless it 
appears beyond a doubt that the plaintiff can prove no set of facts in 
support of his claim that would entitle him to relief. Id. 

The central issue presented to this Court on appeal is whether 
privity existed between plaintiff and Tindall, his agent, which allowed 
the trial court to properly dismiss plaintiff's action based on the doc- 
trines of res judicata and collateral estoppel. We conclude that there 
was privity between them. 

The doctrines of w s  judicata and collateral estoppel are com- 
panion doctrines developed by the courts "for the dual purposes of 
protecting litigants from the burden of relitigating previously decided 
matters and promoting judicial economy by preventing needless liti- 
gation." Bockweg v. Anderson, 333 N.C. 486, 491, 428 S.E.2d 157, 161 
(1993). Under the doctrine of res judicata, sometimes referred to as 
"claim preclusion," "a final judgment on the merits in a prior action 
will prevent a second suit based on the same cause of action between 
the same parties or those in privity with them." Thomas M. McInnis 
& Assoc., Inc. v. Hall, 318 N.C. 421, 428, 349 S.E.2d 552, 556 (1986). 
Under the doctrine of collateral estoppel, sometimes referred to as 
"issue preclusion," "parties and parties in privity with them-even in 
unrelated causes of action-are precluded from retrying fully liti- 
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gated issues that were decided in any prior determination and were 
necessary to the prior determination." King v. Grindstaff, 228 N.C. 
348, 356, 200 S.E.2d 799, 805 (1973) (citations omitted). 

"Like res judicata, collateral estoppel only applies if the prior 
action involved the same parties or those in privity with the parties 
and the same issues." Goins v. Cone Mills COT., 90 N.C. App. 90, 93, 
367 S.E.2d 335, 337 (1988) (citing King, 284 N.C. at 356, 200 S.E.2d at 
805) (emphasis added). 

As this Court has recognized, the meaning of 'privity' for pur- 
poses of res judicata and collateral estoppel is somewhat elusive. 
Indeed, '[tlhere is no definition of the word 'privity' which can be 
applied in all cases.' The prevailing definition that has emerged 
from our cases is that 'privity' for purposes of res judicata and 
collateral estoppel 'denotes a mutual or successive relationship 
to the same rights of property.' 

State ex rel. Tucker v. Frinxi, 344 N.C. 411, 416-17, 474 S.E.2d 127, 
130 (1996) (citations omitted). 

In the case sub judice, Tindall was a bond runner for plaintiff and 
received a fifty percent commission on all bonds written by him in 
Sampson County. As a bond runner, Tindall "execute[ed] bonds on 
behalf of the licensed bondsman when the power of attorney has 
been duly recorded." N.C. Gen. Stat. 58-71-l(9) (1999). Tindall's 
rights to his commission were granted to him based on the power of 
attorney he received from plaintiff. Therefore, in Tindall's earlier law- 
suit against defendant, he was in essence suing for the lost profits of 
plaintiff from whom he derived his commission. This successive or 
mutual relationship in the same rights in property establishes that the 
interests of both Tindall and plaintiff are so intertwined that privity 
exists between them. 

Additionally, privity also exists where one not actually a party to 
the previous action controlled the prior litigation and had a propri- 
etary interest in the judgment or in the determination of a question of 
law or facts on the same subject matter. Thompson v. Lassiter, 246 
N.C. 34, 97 S.E.2d 492 (1957). In such a case, the one who was not a 
party to the prior action is bound by the previously litigated matters 
as if he had been a party to that action. Id. In its order, the trial court 
in this case found that plaintiff was aware of Tindall's earlier lawsuit 
because he had attended a law office meeting with Tindall and 
defendant's counsel to discuss Tindall's case. The court further found 
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that plaintiff was "actively involved in the discussions that took place 
in that meeting." Although there is insufficient evidence to show that 
plaintiff controlled the prior litigation between Tindall and defendant, 
the court's findings do establish that plaintiff had a substantial inter- 
est, which in light of the fifty-fifty sharing of commission, constituted 
a proprietary interest in the judgment. Thus, these findings can be 
used to support our earlier determination that plaintiff and Tindall 
were in privity. 

However, even if plaintiff's actions were not barred by res judi- 
cata and collateral estoppel because he and Tindall were not in priv- 
ity with one another, the trial court's dismissal of this action was 
still proper. 

Article I, section 1 of North Carolina's State Constitution "creates 
a right to conduct a lawful business or to earn a livelihood that is 'fun- 
damental' for purposes of state constitutional analysis." fieants 
Enterprises, Inc. v. Onslow County, 83 N.C. App. 345,354,350 S.E.2d 
365,371 (1986), aff'd, 320 N.C. 776,360 S.E.2d 783 (1987). In order "to 
maintain an action for interference with business relations in North 
Carolina, plaintiff[] must show that defendant[] 'acted with malice 
and for a reason not reasonably related to the protection of a legiti- 
mate business interest of [defendant].' " Cameron v. New Hanover 
Memorial Hospital, 58 N.C. App. 414, 439,293 S.E.2d 901,916 (1982) 
(quoting Smith v. Ford Motor Co., 289 N.C. 71,94,221 S.E.2d 282,296 
(1976)). "Malice in law is not necessarily personal hate or ill will, but 
it is that state of mind which is reckless of law and of the legal rights 
of the citizen." Black's Law Dictionary with Pronunciations 956-57 
(6th ed. 1990). 

In the present case, plaintiff's complaint alleged that defendant 
had no authority to prevent plaintiff's agent from engaging in the bail 
bonding business in Sampson County because that authority rests 
solely with the Commissioner of Insurance. See N.C. Gen. Stat. 
5 58-71-80 (1999). It further alleged that defendant's actions were 
taken with reckless disregard of plaintiff's rights and directly inter- 
fered with plaintiff's ability to conduct business in Sampson County. 
However, there were no allegations that defendant harbored any ill 
will towards plaintiff or Tindall, or that his actions were self-serving. 
Additionally, defendant's actions were not a complete bar to plaintiff 
conducting business in Sampson County; defendant only ordered sus- 
pension of plaintiff's agent from writing bonds in Sampson County 
until his criminal charges were resolved. Plaintiff could have con- 
tinued conducting his business in Sampson County through the as- 
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sistance of another agent. Thus, plaintiff's allegations fail to establish 
any malice or reckless disregard on the part of defendant. 

Since the grounds for affirming the trial court's order can be sup- 
ported by addressing only the Rule 12(b)(6) motion and this is the 
only motion against which plaintiff brought forth arguments, we need 
not address the Rule 12(b)(l) motion. Additionally, there are ade- 
quate grounds to affirm the order without addressing the other issues 
argued by plaintiff involving whether defendant was entitled to 
sovereign immunity andlor quasi-judicial immunity. Thus, for the 
aforementioned reasons, the trial court did not err in granting de- 
fendant's motion to dismiss plaintiff's claim. 

Affirmed. 

Chief Judge EAGLES and Judge HUDSON concur. 

PAULINE H. PARDUE AYD LYTLE C. PARDUE r. SANDRA STALEY DARNELL 

No. COA00-1273 

(Filed 28 December 2001) 

Civil Procedure- voluntary dismissal after resting case- 
order of trial court required 

The trial court did not err in an action arising out of an auto- 
mobile accident by entering summary judgment in favor of 
defendant under N.C.G.S. Pi 1A-1, Rule 56(c) and by dismissing 
plaintiffs' civil negligence claim based on the original action 
being dismissed with prejudice, because: (1) plaintiffs did not 
specify whether they were moving for dismissal under N.C.G.S. 
Q 1A-1, Rule 41(a)(l) or Rule 41(a)(2), and plaintiffs could only 
obtain a voluntary dismissal with leave to refile under Rule 
41(a)(2) since they had already rested their case; and (2) even 
assuming arguendo that plaintiffs sought a voluntary dismissal 
under Rule 41(a)(2), the record failed to establish that the trial 
court ever granted such a motion. 

Appeal by plaintiffs from order entered 25 September 2000 by 
Judge Judson D. DeRamus, Jr., in Wilkes County Superior Court. 
Heard in the Court of Appeals 13 September 2001. 
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Frankl in  S m i t h  for plaintiff-appellants. 

Willardson & Lipscomb, LLP, by  Sigsbee Miller for defendant- 
appellee. 

BIGGS, Judge. 

Plaintiffs appeal from an order of summary judgment entered 25 
September 2000, dismissing their civil negligence action against 
defendant. For the reasons that follow, we affirm. 

Plaintiff, Pauline Pardue (Mrs. Pardue), and Sandra Darnel1 
(defendant) were involved in a motor vehicle collision on 25 June 
1996. Mrs. Pardue and her husband Lytle (plaintiffs) filed a civil neg- 
ligence action on 5 March 1999, claiming that defendant's negligence 
had caused the accident, and seeking damages for Mrs. Pardue's 
injuries. The case came on for trial during the 15 May 2000 session of 
Superior Court. On 17 May 2000, at the close of plaintiffs' presenta- 
tion of witnesses, plaintiffs offered into evidence a deposition and 
videotape, stating: "And with that we'll rest." The trial court then dis- 
missed the jury, and entertained several defense motions. While coun- 
sel were presenting their arguments on one of defendant's motions, 
the trial court called them to the bench. Immediately following an 
unrecorded bench conference, plaintiffs' counsel announced that 
they would "move at this time to take a voluntary dismissal. We will 
refile it again." Shortly thereafter, the proceedings were ended. On 17 
May 2000, plaintiffs signed a written "Notice of Voluntary Dismissal 
Without Prejudice" and, on 24 May 2000, plaintiffs filed a new action 
against defendant, again seeking damages and costs arising from the 
25 June 1996 collision. In response, defendant filed a motion for sum- 
mary judgment. Defendant argued that the dismissal that plaintiffs 
had taken during the earlier trial was a dismissal with prejudice, bar- 
ring plaintiffs from refiling their case. On 25 September 2000, Judge 
Judson D. DeRamus, Jr., granted defendant's motion for summary 
judgment, and dismissed plaintiffs' suit against defendant. Plaintiffs 
appeal from this order. 

Plaintiffs, in their sole assignment of error, contend that the trial 
court committed reversible error in granting defendant's motion for 
summary judgment. 

N.C.R. Civ. P. 56(c) provides that summary judgment shall be 
granted "if the pleadings, depositions, answers to interrogatories, 
and admissions on file, together with the affidavits, if any, show 
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that there is no genuine issue as to any material fact and that any 
party is entitled to a judgment as a matter of law." Therefore, on 
appeal: 

[i]t is well established that the standard of review of the grant of 
a motion for summary judgment requires a two-part analysis of 
whether, '(1) the pleadings, depositions, answers to interrogato- 
ries, and admissions on file, together with the affidavits, show 
that there is no genuine issue as to any material fact; and (2) the 
moving party is entitled to judgment as a matter of law.' (citations 
omitted). 

Von Viczay v. Thorns, 140 N.C. App. 737, 738, 538 S.E.2d 629, 630 
(2000), aff'd, 353 N.C. 445, 545 S.E.2d 210 (2001). Furthermore, "the 
evidence presented by the parties must be viewed in the light most 
favorable to the non-movant." Bruce-Terminix Co. v. Zurich Ins. 
Co., 130 N.C. App. 729, 733, 504 S.E.2d 574, 577 (1998). 

In the instant case, defendant's summary judgment motion was 
based on her argument that plaintiffs' original action had been dis- 
missed with prejudice, precluding plaintiffs, as a matter of law, from 
refiling their case. We first examine whether there are genuine issues 
of material fact related to the dismissal of the original action. The 
record incorporates the pages of the transcript of the original trial 
that set forth how the motion to dismiss was presented by plaintiffs, 
as well as the trial court's response. Neither party has challenged the 
accuracy of the transcript; in fact, by its incorporation in the record 
on appeal to which the parties have agreed, we conclude that there is 
no dispute that it is the official record of the proceeding. Nor have the 
parties disputed the validity or accuracy of other relevant documents 
in the record, most importantly the Notice of Dismissal filed by the 
plaintiff in the original action. While the parties may disagree on 
whether these facts constitute a dismissal with leave to refile or a dis- 
missal with prejudice, the facts themselves are not in dispute. 
Consequently, we conclude that "there is no genuine issue as to any 
material fact" surrounding the dismissal of the original action. 

We turn next to our determination of whether defendant "is 
entitled to a judgment as a matter of law." The dismissal of civil 
actions is governed by N.C.G.S. 5 1A-1, Rule 41, which provides in 
part as follows: 

Rule 41. Dismissal of actions: 

(a) Voluntary dismissal; effect thereof. 
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(1) By Plaintiff[.] . . . [A]n action or any claim therein may be dis- 
missed by the plaintiff without order of court (i) by filing a notice 
of dismissal at any time before the plaintiff rests his case[.] . . . 

(2) By Order of Judge.-Except as provided in subsection (1) of 
this section, an action or any claim therein shall not be dismissed 
at the plaintiff's instance save upon order of the judge[.] . . . 

Thus, under Rule 41(a)(l), "a plaintiff is vested with the authority to 
dismiss any of its claims prior to close of its case-in-chief." Roberts v. 
Young, 120 N.C. App. 720, 726, 464 S.E.2d 78, 83 (1995). However, 
after resting his case, a plaintiff forfeits the absolute right to take a 
dismissal, Cutts v. Casey, 278 N.C. 390, 180 S.E.2d 297 (1971), and, in 
order to obtain a voluntary dismissal, the plaintiff must apply to the 
court under Rule 41(a)(2). 

The operation of Rule 41 is "intended to prevent delays and 
harassment by plaintiff securing numerous dismissals without preju- 
dice." City of Raleigh v. College Campus Apartments, Inc., 94 N.C. 
App. 280, 282, 380 S.E.2d 163, 165 (1989), aff'd, 326 N.C. 360, 388 
S.E.2d 768 (1990). The rule allows a plaintiff to dismiss and then refile 
his case only once, and only before resting his case. The crucial dif- 
ference between Rule 41(a)(l) and Rule 41(a)(2) lies in the trial 
court's supervision and regulation of dismissals entered pursuant to 
Rule 41(a)(2). Troy v. Tucker, 126 N.C. App. 213, 216, 484 S.E.2d 98, 
100 (1997) (after plaintiff rests, "it is for the trial court to decide" 
whether voluntary dismissal with leave to refile is permissible); 
Moore v. Pate, 112 N.C. App. 833, 836, 437 S.E.2d 1, 2 (1993), disc. 
review denied, 336 N.C. 73, 445 S.E.2d 35 (1994) (entry of a proper 
voluntary dismissal pursuant to Rule 41(a)(2) "requires an order of 
the trial court and a finding that justice so requires"). 

In the instant case, the record demonstrates that after concluding 
their presentation of witnesses, plaintiffs stated: "And with that we'll 
rest." We conclude that plaintiffs rested their case at that point. The 
jury was then dismissed, and the parties argued several motions 
before the trial court. While counsel were arguing an evidentiary 
motion, the court instructed counsel to approach the bench, and a 
discussion took place off the record. At the end of this unrecorded 
bench conference, the following occurred: 

[PLAINTIFF'S COUNSEL]: Your Honor, pursuant to Rule 41 of the 
North Carolina Rules of Civil Procedure we would move at this 
time to take a voluntary dismissal. We will refile it again. 
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THE COURT: You're doing it with leave? 

[PLAINTIFF'S COUKSEL]: With leave to refile it. 

THE COURT: All right. Nice to have met you. Nice to see you folks. 
Good luck to you. Nice to have met you Mr. Smith. 

At that point the proceedings ended. Plaintiffs did not specify 
whether they were moving for dismissal under Rule 41(a)(l) or Rule 
41(a)(2). However, because plaintiffs had already rested, they could 
only obtain a voluntary dismissal with leave to refile under Rule 
41(a>(2>. 

The parties have analyzed in great detail the language in the 
exchange between plaintiffs and the trial court, in support of their 
arguments regarding whether the trial court effectively "granted" 
plaintiffs' "motion," notwithstanding the absence of a written order. 
Plaintiffs note their use of the word "move" for a dismissal, and point 
to the trial court's apparent agreement with the plaintiffs' plan to 
refile. Defendants argue that plaintiffs were clearly announcing their 
intention to take a unilateral action, and note the trial court's ques- 
tion-"You're doing it with leave?"-as evidence of this. However, we 
do not find it necessary to examine the nuances of the quoted 
exchange, for it is undisputed that (1) the trial court did not enter, 
expressly or in writing, an order granting a voluntary dismissal with 
leave to refile; (2) plaintiffs never explicitly applied to the trial court 
for such an order; and (3) plaintiffs themselves entered a "Notice of 
Voluntary Dismissal Without Prejudice" shortly after the first trial. We 
find that, even assuming arguendo that plaintiffs sought a voluntary 
dismissal under Rule 41(a)(2), this record fails to establish that the 
trial court ever granted such motion. Rather, the record shows that 
plaintiffs took a voluntary dismissal after resting. 

The facts of the case sub judice are similar to those in Moore v. 
Pate, 112 N.C. App. 833, 437 S.E.2d 1 (1993), disc. review denied, 336 
N.C. 73, 445 S.E.2d 35 (1994). In Moore, also an auto negligence suit, 
plaintiff took a "voluntary dismissal" after resting his case. The trial 
court dismissed the jury, and explained that "[ulnder civil rules and 
regulations, the party who brings a lawsuit is entitled to do just that 
if they wish to at any time and have within one year of that date to 
decide whether or not to refile the lawsuit." As in the case sub judice, 
the defendant did not object during the proceedings in court, but 
moved to dismiss when plaintiff attempted to refile the suit. This 
Court held that: 
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The uncontroverted record reveals that plaintiff took his dis- 
missal after he had rested his case, thus losing the ability to take 
a dismissal under Rule 41(a)(l)(i). . . . [Slince plaintiff was unable 
to obtain a voluntary dismissal under Rule 41(a)(l), the only 
other means by which plaintiff could have taken his dismissal 
was under Rule 41(a)(2) which requires an order of the trial court 
and a finding that justice so requires. . . . Again there is no evi- 
dence that plaintiff took this avenue. Thus, plaintiff is left in the 
unenviable position of arguing that he should be allowed to take 
[a voluntary] dismissal without prejudice, when he has failed to 
follow any of the statutory options. It is clear from our review of 
the record that plaintiff was seeking a dismissal under Rule 
41(a)(l)(i). . . . However, given the late stage in the trial at which 
plaintiff sought his dismissal, a dismissal under Rule 41(a)(l)(i) 
was not available to him, regardless of the trial court's erroneous 
statements to the contrary. 

Moore, 112 N.C. App. at 836, 437 S.E.2d at 2. We find the reasoning in 
Moore instructive in the present case. Plaintiffs in the case sub jud ice 
lacked the authority to file a voluntary dismissal under Rule 41(a)(l) 
after resting. Additionally, plaintiffs failed to apply to the trial court 
for a voluntary dismissal under Rule 41(a)(2). We conclude that the 
dismissal taken by plaintiffs was a voluntary disn~issal with preju- 
dice, barring them from refiling suit against defendant. We further 
conclude, therefore, that defendant was "entitled to a judgment as a 
matter of law." Accordingly, we affirm the trial court's grant of sum- 
mary judgment to defendant. 

Affirmed. 

Judges MARTIN and McCULLOUGH concur. 
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IN RE: FORECLOSURE O F  DEED O F  TRUST FROM RALPH 0 .  WEBBER AKD WIFE, 

NANCY A. WEBBER, RECORDED IN BOOK 169, PAGE 819, CHOWAN COUNTY 
PUBLIC REGISTRY 

No. COA01-66 

(Filed 28 December 2001) 

Mortgages- foreclosure-application of proceeds-authority 
of trustee 

A judgment from superior court and an order from the clerk 
of superior court resolving a dispute over a trustee's application 
of the proceeds of a foreclosure sale were vacated where the 
trustee paid $102,587.50 for the removal of the mortgagors' per- 
sonal property and $9,619.68 in attorney fees. The payments in 
dispute fall under N.C.G.S. 5 45-21.31(a) and are in the sole 
province of the trustee; neither the clerk nor the superior court 
had statutory authority to review the trustee's proposed ap- 
plication of the proceeds of the foreclosure sale or to allow, dis- 
allow, or modify the amount of such proposed payments. A 
party wishing to challenge payments made pursuant to the 
statute may do so in a separate proceeding against the trustee for 
a breach of fiduciary duty once the payments have been made, 
and a trustee seeking guidance may institute a declaratory 
judgment action. 

Appeal by mortgagors and substitute trustee from judgment 
entered 6 October 2000 by Judge G. K. Butterfield in Chowan County 
Superior Court. Heard in the Court of Appeals 16 October 2001. 

Trimpi, Nash & H a m a n ,  L.L.I?, by John G. Trimpi, for 
mortgagor-appellant/appellee Ralph 0. Webber. 

Pritchett & Burch, PLLC, by Lloyd C. Smith,  Jr. and Lars P 
Simonsen, for substitute trustee-appellant/appellee William W 
Pritchett, Jr. 

I w i n e  Law Firm, PC, by David J. Irvine, Jr. and Stephanie B. 
Irvine, for mortgagor-appellant/appellee Nancy A. Webber. 

HUNTER, Judge. 

This case involves a dispute over a trustee's proposed application 
of the proceeds of a foreclosure sale. William W. Pritchett, Jr. ("the 
trustee") sought pre-approval from the clerk of superior court of cer- 
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tain costs, expenses, and obligations associated with the foreclosure 
sale of certain property. Ralph 0 .  Webber and his wife Nancy A. 
Webber (together "the mortgagors"), owners of the property prior to 
the sale, raised objections to certain of these proposed payments 
before the clerk of superior court. The clerk of superior court held a 
hearing and entered an order, the parties appealed from the clerk's 
order, and the superior court addressed the merits of the dispute and 
entered judgment. We hold that neither the clerk of superior court, 
nor the superior court on appeal, had statutory authority to approve, 
disapprove, or modify these proposed payments, or to rule on 
whether the trustee breached his fiduciary duties, and we therefore 
vacate the judgment of the superior court and the order of the clerk 
of superior court. 

We begin with a brief synopsis of the pertinent facts and proce- 
dural history. On 11 March 1988, the mortgagors executed a deed of 
trust upon a parcel of land located in Chowan County, North Carolina, 
in favor of The Federal Land Bank of Columbia. The deed of trust was 
subsequently assigned to AgFirst Farm Credit Bank ("the mort- 
gagee"). At some point in time, the mortgagors defaulted on the 
promissary note secured by the deed of trust, thereby triggering a 
right to foreclose on the part of the mortgagee. In September of 1998, 
Mr. Pritchett, a licensed attorney in North Carolina, was appointed as 
the substitute trustee. Prior to the final foreclosure sale, which 
occurred on 2 June 1999, Perley Andrew Thomas contacted the 
trustee and conditioned his willingness to bid upon the trustee's 
assurance that the trustee would be responsible for removing Mr. 
Webber and his personalty from the property if Mr. Thomas became 
the high bidder. The trustee agreed to this condition and, after numer- 
ous upset bids, Mr. Thomas became the high bidder. 

The property was conveyed to Mr. Thomas on 2 September 1999. 
At that time Mr. Webber still had not removed himself or his person- 
alty from the property. Mr. Webber ultimately removed himself from 
the property but left a significant amount of personalty on the 
premises, including horses, dogs, cats, inoperable vehicles, over 200 
scrap tires, batteries, barrels, oil tanks, lumber, cans of paint, fur- 
nishings, books, and clothing. The trustee hired Thurman Price, a pri- 
vate contractor, to remove Mr. Webber's personalty. Mr. Price 
removed the personalty over the next three weeks, employing 
between ten and fifteen workers, a front-end loader, an excavator, 
and a bulldozer. Mr. Price billed the trustee for 526 hours of labor and 
the use of the machinery for a total of $102,587.50. Mr. Price also 
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removed and temporarily stored twenty-nine horses, and charged 
$33,860.00 for storing, feeding and care for the horses. 

In October of 1999, the trustee made an "interim payment" of 
$50,000.00 to Mr. Price. Later that month, prior to making any other 
payments from the proceeds of the sale, the trustee filed a proposed 
"Final Report and Account of Foreclosure Sale," seeking pre-approval 
by the clerk of superior court of the payments he intended to make, 
including: $102,587.50 for the removal of Mr. Webber's personalty 
from the property by Mr. Price; approximately $8,000.00 for the care 
of approximately thirty horses removed from the property; and 
$12,000.00 in legal fees. The clerk held a hearing on the matter, and 
entered an order on 24 November 1999 approving all expenses except 
(1) the attorney's fees, which were reduced to $9,000.00, and (2) the 
fees for the removal of Mr. Webber's personalty, which were disal- 
lowed. The trustee, Mr. Webber, and Mrs. Webber appealed from this 
order to the superior court. 

Following a hearing on 14 March 2000, the superior court entered 
an order containing findings of fact and conclusions of law, including: 
that the court had jurisdiction to hear the appeal and to conduct a 
hearing de novo on the merits; that the clerk did not exceed his 
authority in approving certain expenses and disallowing others; that 
the trustee did not breach his fiduciary duty by promising Mr. Thomas 
that he would remove Mr. Webber and his personalty from the prop- 
erty, or by hiring Mr. Price to remove the personalty; that the 
expenses of $102,587.50 for removal of the personalty and $33,860.00 
for storage and care of the horses should be approved; and that the 
attorney's fees should be increased from $9,000.00 to $9,619.68. From 
this order, the mortgagors and the trustee appeal. 

The proper procedure for the application of the proceeds of a 
foreclosure sale is set forth in Chapter 45, Article 2A of our General 
Statutes and is divided into two stages. At the first stage, pursuant to 
subsection (a) of N.C. Gen. Stat. $ 45-21.31, the proceeds "shall be 
applied by the person making the sale" to satisfy certain costs, 
expenses, and other obligations. N.C. Gen. Stat. r) 45-21.31(a) (1999). 
During this stage: (1) the proceeds of the sale are first applied to any 
"[c]osts and expenses of the sale, including the trustee's commission 
. . . and a reasonable auctioneer's fee"; (2) the proceeds are next 
applied to certain taxes on the property which are due and unpaid; 
(3) the proceeds are next applied to certain special assessments 
against the property sold; and (4) the proceeds are next applied to 
"[tlhe obligation secured by the mortgage, deed of trust or condi- 
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tional sale contract" (including any attorney's fees provided for by 
such instrument). Id.;  see I n  re Foreclosure of Ferrell Brothers 
Farms, 118 N.C. App. 458, 460-61, 455 S.E.2d 676, 677-78 (1995). 

At the second stage, pursuant to subsection (b) of N.C. Gen. Stat. 
# 45-21.31, "[alny surplus remaining after the application of the pro- 
ceeds of the sale as set out in subsection (a) shall be paid to the per- 
son or persons entitled thereto, if the person who made the sale 
knows who is entitled thereto." N.C. Gen. Stat. # 45-21.31(b). If the 
person who made the sale is in doubt as to who is entitled to the sur- 
plus, or if there are adverse claims asserted as to the surplus, "the 
surplus shall be paid to the clerk of the superior court," which pay- 
ment discharges the person who made the sale from liability. N.C. 
Gen. Stat. 45-21.31(b) and (c). Finally, after the sale is completed 
and all payments are made, the trustee is required to file a final report 
and account with the clerk of the superior court of the county where 
the sale is held, and the clerk is required to "audit the account and 
record it." N.C. Gen. Stat. # 45-21.33(b) (1999). In conducting this 
audit, the clerk is only authorized to determine whether the entries in 
the report reflect the actual receipts and disbursements made by the 
trustee. Fewell Brothers, 118 N.C. App. at 461, 455 S.E.2d at 678. 

This Court has explained that the application of the proceeds 
of the sale, made pursuant to subsection (a) of N.C. Gen. Stat. 
# 45-21.31, are "within the sole province of the trustee," and that the 
trustee is not required to receive pre-approval from the clerk of supe- 
rior court, or the superior court, regarding the application of the pro- 
ceeds. Id.  Moreover, we have held that, within the context of a 
foreclosure proceeding pursuant to Chapter 45, Article 2A, the legis- 
lature has not provided any means for a party to contest payments 
made by a trustee pursuant to subsection (a), and that disputes 
regarding such payments are not issues properly before the clerk of 
superior court or the superior court as part of a foreclosure proceed- 
ing. Id. at 460, 455 S.E.2d at 677 (holding that a junior mortgagee's 
challenge as to the amount of the trustee's con~mission and attorney's 
fees, made pursuant to subsection (a) of N.C. Gen. Stat. 5 45-21.31, 
was not properly before superior court in foreclosure proceeding). 
By contrast, a dispute as to who is entitled to the surplus of the pro- 
ceeds, after the proceeds have been applied as required by subsec- 
tion (a) of N.C. Gen. Stat. d 45-21.31, is an issue that may be heard by 
the clerk of superior court or the superior court within the context of 
a foreclosure proceeding. See N.C. Gen. Stat. 3 45-21.32 (1999) (any 
person who claims that they are entitled to some portion of the sur- 
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plus may institute a special proceeding before the clerk of the supe- 
rior court and, if any answer is filed raising issues of fact as to the 
ownership of the surplus, the proceeding is transferred to the su- 
perior court for trial). 

In the present case, there are two categories of payments in dis- 
pute: (1) the trustee's attorney's fees of $9,619.68, resulting from time 
spent on the foreclosure sale by the trustee and the attorneys in his 
firm; and (2) the expenses charged by Mr. Price for the removal of Mr. 
Webber's personalty from the property, and for the care and storage 
of Mr. Webber's horses. Both of these categories of payments fall 
within the costs, expenses, and other obligations listed in subsection 
(a) of N.C. Gen. Stat. 3 45-2 1.31. In Mewit v. Edwards Ridge, 323 N.C. 
330, 372 S.E.2d 559 (1988), our Supreme Court described the nature 
of the costs, expenses, and other obligations listed in items (I), (2) 
and (3) of subsection (a) of N.C. Gen. Stat. fi 45-21.31: 

Payment of the costs and expenses required by N.C.G.S. 
3 45-21.31(a) is not the obligation of the purchase money debtor 
whose deed of trust is being foreclosed. Nor is it, strictly speak- 
ing, the obligation of the buyer at the foreclosure sale. Instead, 
these statutory costs and expenses, including the trustee's com- 
mission, are simply obligations arising from the foreclosure sale 
which must be paid by the trustee before the remainder of the 
proceeds may be distributed. 

Id. at 336, 372 S.E.2d at 563. Because the payments in dispute here fall 
under subsection (a), they are "within the sole province of the 
trustee." Ferrell Brothers, 118 N.C. App. at 461, 455 S.E.2d at 678. 
Moreover, neither the clerk of superior court nor the superior court 
had statutory authority under Chapter 45, Article 2A, to review the 
trustee's proposed application of the proceeds of the foreclosure 
sale, or to allow, disallow, or modify the amount of such proposed 
payments, or to rule on whether the trustee had breached his 
fiduciary duties. 

We suggest that the proper procedure, as contemplated by 
Chapter 45, Article 2A, was for the trustee to have: (I) made all pay- 
ments pursuant to subsection (a) of N.C. Gen. Stat. $ 45-21.31 as he 
deemed proper in his discretion; (2) either paid the surplus to the per- 
sons entitled thereto, or paid the surplus to the clerk if there were 
any dispute as to who was entitled thereto, pursuant to N.C. Gen. 
Stat. $ 45-21.31(b); and (3) filed a final report and account with the 
clerk pursuant to N.C. Gen. Stat. 5 45-21.33. We note that a party wish- 
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ing to challenge payments made pursuant to N.C. Gen. Stat. 
9 45-21.31(a) may do so in a separate proceeding against the trustee 
for a breach of fiduciary duty once such payments have been made. 
See Sloop v. London, 27 N.C. App. 516, 219 S.E.2d 502 (1975) (action 
for wrongful foreclosure alleging, in part, breach of fiduciary duty by 
trustee). We also note that, presumably, a trustee seeking guidance as 
to the application of the proceeds of a foreclosure sale may institute 
a declaratory judgment action, provided the prerequisites for such an 
action (including an actual controversy between the parties) are sat- 
isfied. The judgment of the superior court, and the order of the clerk 
of superior court, are vacated. 

Vacated. 

Judges GREENE and THOMAS concur. 

BRENDA GAIL BRADLEY, INDIVIDUALLY, AND AS ADMINISTRATRIX FOR THE ESTATE OF 

HARVEY LEE BRADLEY, SR.; AND SONYA ANNETTE BRADLEY, PLAINTIFFS V. 

HIDDEN VALLEY TRANSPORTATION, INC., DEFENDANT 

(Filed 28 December 2001) 

1. Motor Vehicles- returning truck after work hours- 
not within scope of employment-respondeat superior 
inapplicable 

The driver of a truck was not acting within the scope of his 
employment at the time of an accident, and the driver's employer 
was not liable for damages under the doctrine of respondeat 
superior, where the driver was an hourly employee who had 
clocked out and was not being paid when the accident occured as 
he was returning the truck to the owner's home. 

2. Collateral Estoppel and Res Judicata- vicarious liabil- 
ity-not previously determined 

Defendant's vicarious liability for an automobile accident was 
not previously determined in a related case when the defendant 
in this case was added as a party and defendant's insurer's motion 
for summary judgment was denied. The amendment allowing 
defendant into the action did not decide the issue of whether 
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defendant was Vicariously liable and the issue of vicarious liabil- 
ity was not necessary for the summary judgment determination in 
the prior case. 

Judge HUDSOX dissenting. 

Appeal by plaintiffs from judgment entered on 9 November 2000 
by Judge Robert P. Johnston in Burke County Superior Court. Heard 
in the Court of Appeals 28 November 2001. 

Kuehnert & Bellas, PLLC, by Daniel A. Kuehnert, for plaintiffs- 
appellants. 

Roberts & Stevens, PA. ,  by Gary Bruce, for defendant-appellee. 

TYSON, Judge. 

Brenda Gail Bradley and Sonya Annette Bradley (individually 
"Sonya," collectively "plaintiffs") appeal an order granting Hidden 
Valley Transportation, Inc.'s (in this action "defendant," in previous 
actions "Hidden Valley") motion for summary judgment. We affirm 
the trial court's order. 

I. Facts 

On 18 September 1995 at approximately 7:00 p.m., Gary Dale 
Price ("Price"), an employee of defendant, was driving a truck owned 
by Sherry Lee's (president of defendant, "Mrs. Lee") husband, Edwin 
Aaron Lee ("Mr. Lee"). It collided into the side of a pickup truck dri- 
ven by Tracy L. Brackett ("Brackett"), causing it to careen into 
Harvey Lee Bradley's (deceased husband of plaintiff, "Mr. Bradley") 
car, killing him, and injuring Sonya, who was a passenger in the car. 
Price was charged with failing to yield the right-of-way. 

Plaintiffs filed a complaint against Price, Mr. Lee, Mrs. Lee, 
Brackett, and Gary William Brackett on 5 December 1996. Plaintiffs 
amended their complaint naming Hidden Valley as an additional 
defendant. Plaintiffs settled their claims with all parties except for 
Hidden Valley. The trial court later dismissed Hidden Valley without 
prejudice. On 24 February 2000, plaintiffs re-filed against defendant. 
The parties agreed that discovery from the previous action, as well as 
discovery from a related case of John Deere Ins. Co. v. Bradley, et 
al., 98 CVS 825, ("John Deere"), would be utilized in the new action. 
Defendant's motion for summary judgment was granted on 9 
November 2000. Plaintiffs appeal. 
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11. Issue 

Plaintiffs assign as error the trial court's granting of defendant's 
motion for summary judgment because (1) genuine issues of material 
fact exist, andlor (2) the doctrine of collateral estoppel previously 
established defendant's vicarious liability. 

A. Genuine Issues of Material Fact 

[I] Plaintiffs contend that whether Price was acting within the scope 
of his employment at the time of the accident is a disputed issue of 
material fact precluding summary judgment. They argue that the 
"commuting rule" should not apply because Price was "about his mas- 
ter's business when he was returning his master's property." 
Alternatively, plaintiffs argue that there is a disputed issue of fact 
with respect to whether defendant had an interest in the truck Price 
was driving. We disagree. 

We review a grant of summary judgment with a two-part analysis: 
"(1) the pleadings, depositions, answers to interrogatories, and 
admissions on file, together with the affidavits, show that there is no 
genuine issue as to any material fact; and (2) the moving party is en- 
titled to judgment as a matter of law." Gaunt v. Pittaway, 139 N.C. 
App. 778, 784, 534 S.E.2d 660, 664 (2000), cert. denied, - U.S. -, 
- L. Ed. 2d - (October 9, 2001). 

The burden of proof rests with the movant to show that summary 
judgment is appropriate. Dezrelopment Corp. v. James, 300 N.C. 631, 
637,268 S.E.2d 205, 209 (1980). We review the record in the light most 
favorable to the non-moving party. Caldzcell c. Deese, 288 N.C. 375, 
378, 218 S.E.2d 379, 381 (1975). 

"If an employee is negligent while acting in the course of employ- 
ment and such negligence is the proximate cause of injury to another, 
the employer is liable in damages under the doctrine of respondeat 
superior . . . ." Reich v. Price, 110 N.C. App. 255, 261,429 S.E.2d 372, 
376 (1993) (quoting Johnson c. Lamb, 273 N.C. 701, 707, 161 S.E.2d 
131, 137 (1968)). "[Alccidents occurring while an employee is com- 
muting to or from work do not arise out of or occur in the course of 
the employee's duties of employment." Wright 8. Wake County Public 
Schools, 103 N.C. App. 282, 283-84, 40.5 S.E.2d 228, 229 (1991) (citing 
Barham v. Food World, 300 N.C. 329, 266 S.E.2d 676, reh'g denied, 
300 N.C. 562, 270 S.E.2d 105 (1980)). 

Plaintiffs argue that the jury could conclude that the following 
facts may prove that Price was within the scope of his employment 
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when the collision occurred: (1) Mrs. Lee's personal residence dou- 
bled as the corporate headquarters because certain corporate records 
were stored there, (2) that the truck Price was driving was "used at 
various times by numerous employees of defendant," (3) the truck 
had a personalized front license plate frame with defendant's name, 
(4) the truck was used for defendant's business that day, (5) the truck 
may have contained defendant's bank statements and Mrs. Lee's 
pocketbook, and (6) that defendant had an ownership interest in the 
truck. 

All of this evidence taken in the light most favorable to plaintiffs 
fails to raise a reasonable inference that Price was acting within the 
scope of his employment at the time of the collision. Price was an 
hourly employee who had clocked out for the day and was not being 
paid when he was returning Mr. Lee's truck to his house at 7:00 p.m. 
We conclude that Price was performing a purely personal obligation 
at the time of the accident. This assignment of error is overruled. 

IV. Collateral Estomel 

[2] Plaintiffs argue that defendant's vicarious liability was previously 
judicially decided when the trial court in the John Deere case: (1) 
granted plaintiffs' motion to amend its complaint to add Hidden 
Valley as a defendant, and (2) denied John Deere Insurance 
Company's ("John Deere"), Hidden Valley's insurer, motion for sum- 
mary judgment. Plaintiffs contend that those rulings preclude sum- 
mary judgment in favor of defendant in this action. We disagree. 

It is true that "[c]ollateral estoppel can serve as the basis for sum- 
mary judgment." Murakami v. Wilmington Star  News, Irzc., 137 N.C. 
App. 357, 359, 528 S.E.2d 68, 69 (2000) (citing Beckwith v. Llewellyn, 
326 N.C. 569, 573, 391 S.E.Zd 189, 191, reh'g denied, 327 N.C. 146,394 
S.E.2d 168 (1990)). 

" 'Collateral estoppel precludes relitigation of an issue decided 
previously in judicial or administrative proceedings provided the 
party against whom the prior decision was asserted enjoyed a full and 
fair opportunity to litigate that issue in an earlier proceeding.' " 
Rymer v. Estate of So?-rells, 127 N.C. App. 266, 268, 488 S.E.2d 838, 
840 (1997) (quoting In re McNallen, 62 F.3d 619, 624 (4th Cir. 1995) 
(citations omitted)). 

The requirements for the identity of issues to which collateral 
estoppel may be applied have been established by this Court as 
follows: (1) the issues must be the same as those involved in the 
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prior action, (2) the issues must have been raised and actually lit- 
igated in the prior action, (3) the issues must have been material 
and relevant to the disposition of the prior action, and (4) the 
determination of the issues in the prior action must have been 
necessary and essential to the resulting judgment. 

State v. Summers, 351 N.C. 620, 623, 528 S.E.2d 17, 20 (2000) (cita- 
tion omitted). "The party opposing issue preclusion has the burden 
'to show that there was no full and fair opportunity' to litigate the 
issues in the first case." Miller Bldg. Corp. v. NBBJ North Carolina, 
Inc., 129 N.C. App. 97, 100, 497 S.E.2d 433, 435 (1998) (quotation 
omitted). 

Here, defendant has the burden of showing that the issue of vic- 
arious liability has never been judicially decided. Defendant has met 
its burden. 

With respect to Hidden Valley being added to the previous John 
Deere action, defendant notes that the trial court added Hidden Valley 
based on Rule 15(a) of the North Carolina Rules of Civil Procedure. 
Nothing in the record indicates that the trial court determined the 
issue of Hidden Valley's vicarious liability prior to, during, or after 
adding it into that action. Trial courts freely allow amendments to 
ensure that final decisions are based on the merits of a case and not 
avoided because of a technicality. Mangum v. Surles, 281 N.C. 91, 187 
S.E.2d 697 (1972). The amendment allowed Hidden Valley into the 
plaintiffs' action; it did not decide the issue of whether Hidden Valley 
was vicariously liable. 

Finally, despite plaintiffs' arguments to the contrary, denial of 
summary judgment for John Deere in the Jolzn. Deere action did not 
decide the issue of Hidden Valley's vicarious liability. That issue was 
unnecessary for the summary judgment determination in John Deere. 
If John Deere would have been able to prove that: (1) Price was not a 
named insured, (2) Mr. Lee's truck was not a covered auto, or (3) 
notice of the accident was not given by Hidden Valley, summary judg- 
ment would have been appropriate. In the order denying John Deere's 
motion for summary judgment, the trial court concluded that "there 
are genuine issues of material fact . . . ." This decision did not reach, 
let alone decide, the issue of whether Hidden Valley was vicariously 
liable. We conclude defendant met its burden and demonstrated that 
the issue of defendant's vicarious liability has not previously been 
judicially determined to warrant the doctrine of issue preclusion. 
This assignment of error is overruled. Viewing the evidence in the 
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light most favorable to plaintiffs, we hold that there are no disputed 
issues of material fact and defendant is entitled to judgment as a 
matter of law. 

Affirmed. 

Judge TIMMONS-GOODSON concurs. 

Judge HUDSON dissents. 

HUDSON, Judge, dissenting. 

Taken in the light most favorable to the plaintiffs, I ca ~nclude that 
the evidence forecasts a genuine issue of material fact as to whether 
the driver, Price, was engaged in the defendant's business at the time 
of the collision. For example, Ms. Sherry Lee, the defendant's then- 
president, testified that she was "aware that he [Price] was needing to 
drive the truck home in order to finish the business that he had in 
Hickory," and that she had approved and authorized him to do so. 
This passage, among others, raises a possible inference that Price 
was going about the defendant's business at the time of the collision. 
Accordingly, I would reverse the Order granting summary judgment, 
and remand this case for trial. Therefore, I respectfully dissent. 

NANCY DOWLESS -\NU PCRLIE DOWLESS, PL~INTIFFS ! KROGER COMPANY AND 

OHIO WESLEYAN UNIVERSITY, DEFENDANTS 

No. COA01-158 

(Filed 28 December  2001) 

1. Premises Liability- injury in parking lot  o f  grocery 
store-tenant of building-summary judgment 

The trial court did not err in a negligence and loss of consor- 
tium case, arising out of plaintiff's injury sustained when the left 
front wheel of her shopping cart full of groceries fell into a hole 
in the asphalt of the parking lot, by granting summary judgment 
in favor of defendant Kroger Company which leased the building 
but not the parking lot, because: (1) plaintiff cannot establish 
under these circumstances that defendant owed a legal duty of 
care to plaintiff once she left the store and entered the parking 



I N  THE COURT OF APPEALS 169 

DOWLESS v. KROGER CO. 

[I48 N.C.  App. 168 (2001)l 

lot; and (2) the lease contract provides that defendant Ohio 
Wesleyan University, owner of both the parking lot and building, 
is responsible for maintaining the common area in good repair 
and for maintaining the structure and exterior of the premises 
including all paved areas. 

2. Premises Liability- injury in parking lot of  grocery 
store-owner of parking lot-summary judgment 

The trial court erred in a negligence and loss of consortium 
case, arising out of plaintiff's injury sustained when the left front 
wheel of her shopping cart full of groceries fell into a hole in the 
asphalt of the parking lot, by granting summary judgment in favor 
of defendant Ohio Wesleyan University which owned the building 
and parking lot, because: (1) the facts do not establish as a mat- 
ter of law that the hole in the asphalt would have been obvious to 
a person employing reasonable care; and (2) the question is not 
whether a reasonably prudent person would have seen the hazard 
had he looked, but whether a person using ordinary care for his 
own safety under similar circumstances would have looked down 
at the ground where the hazard existed. 

Appeal by plaintiffs from an order entered 27 November 2000 by 
Judge W. Russell Duke, Jr. in Cumberland County Superior Court. 
Heard in the Court of Appeals 29 November 2001. 

Cooper, Davis & Cooper, by James M. Cooper, for plaintiff- 
appellants. 

Young Moore and Henderson, PA. ,  by Brian 0 .  Beverly, for 
defendant-appellee Kroger Company. 

Cranfill, Sumner & Hartzog, L.L.P, by Leigh Ann Smith and 
Jaye E. Bingham, for defendant-appellee Ohio Wesleyan 
University. 

HUNTER, Judge. 

Nancy Dowless ("Dowless") and her husband Purlie Dowless 
(together "plaintiffs") appeal from the trial court's grant of summary 
judgment in favor of defendants Kroger Company ("Kroger") and 
Ohio Wesleyan University ("Ohio Wesleyan"). We affirm summary 
judgment as to Kroger, but reverse and remand as to Ohio Wesleyan. 

The evidence before the trial court on defendants' motion for 
summary judgment tended to establish the following facts. Dowless 
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sustained an injury to her shoulder while pushing a shopping cart full 
of groceries toward her car in a parking lot outside of a Kroger super- 
market in Fayetteville, North Carolina. Her injury was sustained 
when the left front wheel of her shopping cart fell into a hole in the 
asphalt of the parking lot, causing her shopping cart to tip. Dowless 
attempted to catch the shopping cart and thereby tore the rotator cuff 
in her left shoulder. 

Plaintiffs filed suit against Ohio Wesleyan and Kroger seeking 
damages based upon claims of negligence and loss of consortium. 
Ohio Wesleyan is the owner of both the building that houses the 
supermarket, and the parking lot outside of the supermarket. Kroger 
leases the building from Ohio Wesleyan, but not the parking lot. Upon 
defendants' motion, the trial court granted summary judgment in 
favor of both defendants. Plaintiffs appeal. 

[I] A party is entitled to summary judgment "if the pleadings, depo- 
sitions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to 
any material fact and that [the] party is entitled to a judgment as a 
matter of law." N.C. Gen. Stat. # 1A-1, Rule 56(c) (1999). Specifically, 
a defendant is entitled to summary judgment in a negligence case if it 
can show either the non-existence of an essential element of the 
plaintiff's claim or that the plaintiff has no evidence of an essential 
element of her claim. See Roumillat v. Simplistic E~zterprises, Inc., 
331 N.C. 57, 63, 414 S.E.2d 339, 342 (1992). Kroger contends, and we 
agree, that summary judgment was properly granted as to Kroger 
because plaintiffs cannot establish under these circumstances that 
Kroger owed a legal duty of care to plaintiff once she left the store 
and entered the parking lot. In a premises liability case, it must be 
shown that the defendant owed a duty of care to the plaintiff. See 
Hedrick v. Akers, 244 N.C. 274, 275, 93 S.E.2d 160, 161 (1956). Here, 
Dowless alleges that her injury occurred in the parking lot as a result 
of the condition of the parking lot asphalt. It is undisputed that Ohio 
Wesleyan owns both the parking lot and the building, and that Kroger 
leases only the building from Ohio Wesleyan and not the parking lot. 
Further, pursuant to the lease contract, Ohio Wesleyan is responsible 
for maintaining the "Common Area, in good repair" and for maintain- 
ing "the structure and exterior of the premises, including . . . all paved 
areas." Plaintiffs' allegations, together with the undisputed facts, 
reveal the non-existence of an essential element of plaintiffs' claim 
against Kroger-namely, that Kroger owed a duty of care to Dowless 
to maintain the parking lot in a safe condition. See id. ("[a] tenant is 
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not responsible for injuries due to a defective sidewalk in front of a 
building under lease from the owner where the owner exercises con- 
trol"). Therefore, we affirm summary judgment as to Kroger. 

[2] However, as to Ohio Wesleyan, we believe summary judgment 
was improperly granted. Plaintiffs allege that Ohio Wesleyan owed a 
duty of reasonable care to Dowless as a lawful visitor on the 
premises, that Ohio Wesleyan breached this duty of care, and that the 
breach proximately and foreseeably caused the injury to Dowless. 
Ohio Wesleyan contends that it did not breach its duty of care to 
Dowless, and that, in the alternative, Dowless was contributorily 
negligent. 

It is clear that Ohio Wesleyan, as the owner of the parking lot, 
owed to all lawful visitors "a duty to maintain the premises in a con- 
dition reasonably safe for the contemplated use and a duty to warn of 
hidden dangers known to or discoverable by [Ohio Wesleyan]." 
Branks v. Kern, 320 N.C. 621,624,359 S.E.2d 780,782 (1987). It is also 
well-established that there is no duty to warn a lawful visitor of "a 
hazard obvious to any ordinarily intelligent person using [her] eyes in 
an ordinary manner, or one of which the plaintiff had equal or supe- 
rior knowledge." Id. In some cases, as in Branks, this latter principle 
is stated in terms of negating the existence of a defendant's duty to 
warn. In other cases, it is stated that if a hazard was known to the 
plaintiff, or should have been obvious under the circumstances, the 
plaintiff may not recover as a result of her own contributory negli- 
gence. See, e.g., Norwood v. Sherwin- Williams Co., 303 N.C. 462,468, 
279 S.E.2d 559, 563 (1981) (stating that the issue of contributory neg- 
ligence in such cases is "whether a person using ordinary care for his 
or her own safety under similar circumstances would have looked 
down at the [ground]"). Whether construed in terms of negating a 
defendant's duty to warn, or in terms of establishing a plaintiff's con- 
tributory negligence, it is clear that a plaintiff may not recover in a 
negligence action where the hazard in question should have been 
obvious to a person using reasonable care under the circumstances. 
In cases involving this issue, 

the facts must be viewed i n  their totality to determine if there 
are factors which make the existence of a defect . . . , in light of 
the surrounding conditions, a breach of the defendant's duty and 
less than "obvious" to the plaintiff. Such factors may include the 
nature of the defect . . . , the lighting at the time of the accident, 
and whether any other reasonably foreseeable conditions existed 
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which might have distracted the attention of one walking [in 
the area in question]. 

Pulley v. Rex Hospital, 326 N.C. 701, 706, 392 S.E.2d 380, 384 
(1990). 

Ohio Wesleyan contends that it was entitled to summary judg- 
ment because the evidence establishes as a matter of law that the 
hole in the asphalt was an obvious hazard. In support of this con- 
tention, Ohio Wesleyan points to the following undisputed facts: 
Dowless had shopped at this particular Kroger many times a week for 
approximately twenty years; it was sunny and clear at the time of the 
incident; Dowless acknowledged in her deposition that at the time of 
the incident she was looking straight ahead rather than down at the 
ground, and that if she had looked down, there is no reason that she 
would not have seen the hazard. 

These facts do not establish as a matter of law that the hole in the 
asphalt would have been obvious to a person employing reasonable 
care. "The question is not whether a reasonably prudent person 
would have seen the [hazard] had he or she looked but whether a per- 
son using ordinary care for his or her own safety under similar 
circumstances would have looked down at the [ground where the 
hazard existed]." Nomooocl, 303 N.C. at 468, 279 S.E.2d at 563; see also 
Walker v. Randolph County, 251 N.C. 805, 810, 112 S.E.2d 551, 554 
(1960) (the question is whether there existed "some fact, condition, 
or circumstance which would or might divert the attention of an 
ordinarily prudent person from discovering or seeing an existing 
dangerous condition"). 

In her affidavit Dowless averred: that she exited Kroger with a 
full shopping cart; that she proceeded to cross the parking lot to 
return to her car; that her car was parked in an area of the parking lot 
in which she had never before parked; that in order to reach her car 
she had to cross through an intersection of parking lot traffic lanes; 
that, at the time, there were vehicles traveling in all directions requir- 
ing her attention; that after she crossed through the intersection of 
traffic she turned her cart toward her car; that as she turned her cart, 
or after completing the turn, the shopping cart began to turn over to 
its left as a result of the fact that a wheel of the shopping cart had 
fallen into a hole in the asphalt; and that she then injured her left 
shoulder while trying to prevent the cart from turning over. Dowless 
further stated in her affidavit that she did not see the hole because 
her view of the ground was obscured by the merchandise in her shop- 
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ping cart, and because her attention was focused on the heavy traffic 
in the parking lot in order to ensure that she would reach her car 
safely. 

Plaintiffs' forecast of evidence was sufficient to create a tri- 
able jury issue as to whether the hole in the asphalt would have 
been obvious to a person using ordinary care for her own safety 
under similar circumstances. We, therefore, reverse the trial court's 
grant of summary judgment as to Ohio Wesleyan and remand for fur- 
ther proceedings. 

Affirmed in part, and reversed and remanded in part. 

Judges McGEE and BRYANT concur. 

LORRAINE K. DOYLE, PLAINTIFF 1. ASHEVILLE ORTHOPAEDIC ASSOCIATES, P.A., 
D E F E ~ D A N T  

No. COA01-159 

(Filed 28 December 2001) 

Employer and Employee- employment contract-termination 
provision-constructive discharge 

The trial court erred in a breach of contract action by allow- 
ing recovery for plaintiff doctor for constructive discharge from 
employment based on the termination provision of plaintiff's 
employment contract, because: (I) the jury found that neither 
party breached the employment contract, and the evidence does 
not show that defendant employer deliberately made plaintiff's 
working conditions intolerable; (2) plaintiff does not allege in her 
complaint that she was constructively terminated based on intol- 
erable working conditions, nor does she set forth any instances 
that would support stating that she was terminated based on 
intolerable working conditions; and (3) there is no evidence that 
the alleged conditions were deliberately created in an attempt to 
force plaintiff to terminate her employment. 
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Appeal by defendant from judgment entered 11 April 2000 and 
order entered 11 May 2000 by Judge James U. Downs in Superior 
Court, Buncombe County. Heard in the Court of Appeals 5 December 
200 1. 

Adams Hendon Carson Crow & Saenger, PA., by George W 
Saenger and Joy Gragg, for plaintiff-appellee. 

McGuire, Wood & Bissette, PA., by Joseph P McGuire, for 
defendant-appellant. 

WYNN, Judge. 

In this appeal Asheville Orthopaedic Associates, P.A., argues that 
the trial court erred in submitting issues to the jury and allowing 
recovery to Dr. Lorraine K. Doyle for constructive discharge from 
employment. Asheville Orthopaedics correctly points out that North 
Carolina has not explicitly recognized constructive discharge in the 
context of employment as an independent basis for recovery. Indeed, 
in Wagoner v. Elkin City Schools' Board of Education this Court 
held: 

Assuming that plaintiff was wrongfully constructively discharged, 
she is nonetheless not entitled to assert the tort of wrongful dis- 
charge because the tort of wrongful discharge arises only in the 
context of employees at will. See Coman v. Thomas Mfg. Co., 325 
N.C. 172, 381 S.E.2d 445 (1989); Sides, 74 N.C. App. 331, 328 
S.E.2d 818. Breach of contract is the proper claim for a wrongful 
discharged employee who is employed for a definite term or an 
employee subject to discharge only for "just cause." 

113 N.C. App. 579, 588, 440 S.E.2d 119, 125, disc. review denied, 336 
N.C. 615, 447 S.E.2d 414 (1994). 

However, Dr. Doyle responds that she did not claim damages aris- 
ing under the independent action of constructive discharge based on 
a violation of public policy which applies to employees at will. Rather, 
Dr. Doyle asserts that her claim arises under her employment con- 
tract with Asheville Orthopaedic. She points out that her employment 
contract provided for damages to be paid to her in the event that 
Asheville Orthopaedic terminated her involuntarily. She alleges that 
despite the fact that she resigned from her employment, her resigna- 
tion was procured by Asheville Orthopaedic's conduct which 
amounted to constructive discharge. 
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Dr. Doyle is a board certified orthopaedic surgeon, who after 
signing an employment contract with Asheville Orthopaedics started 
working on 3 October 1988. The employment contract provided that 
Dr. Doyle would receive basic compensation in the amount of $80,000 
during her first contract year, the same basic compensation of 
$80,000 plus one-half of her productivity during her second contract 
year, and compensation based on her productivity during her third 
and subsequent contract years, with her compensation based on pro- 
ductivity to "be calculated in the same manner as is applicable to all 
other physician employees of the Employer." 

Regarding termination, the employment contract under para- 
graph 12 a. provided that: 

The Employee may terminate this Contract only after having 
given a preliminary written notice to terminate twelve (12) 
months before the effective termination date, followed by a final 
written resignation six (6) months before said termination date. 
Subject to paragraph 12 c., the Employer may terminate this 
Contract only after having given written notice at least six (6) 
months before the effective termination date. The Employer will 
not terminate this Agreement unless such action has been 
approved by a majority vote of all members of the Board of 
Directors who are then actively practicing medicine for the 
Employer. 

The Contract of Employment further provided that: 

Upon termination pursuant to paragraph 12 a,, Employee shall be 
paid only: (i) the Basic Benefits set forth herein, reduced by 1/25 
for each year of service with the Employer less than twenty-five 
(25) years; and (ii) his Basic Compensation without any further 
Productivity Compensation. 

At a meeting on 11 October 1995, the Board of Directors for 
Asheville Orthopaedics considered Dr. Doyle's deficit, how she could 
repay that deficit and the viability of her continuing in the practice. 
After the meeting, Linda Stein Murphy, the business manager, 
informed Dr. Doyle that the Board of Directors had decided that it 
could not go on paying someone who was not producing. Later that 
same day, Ms. Murphy met with two of the partner doctors, who 
decided that Dr. Doyle would not receive a paycheck or disability pay- 
ment; Medical Mutual would be called about the cost of tail coverage 
for Dr. Doyle, which is the amount required to be paid to cover a doc- 
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tor who leaves a practice in the event that any claims arise subse- 
quent to the doctor's departure; Dr. Doyle should cancel some of her 
vacation and not attend a professional meeting in February; and the 
credit card limit for all of the physicians would be reduced from 
$5,000 to $500. 

The next day, Ms. Murphy met with Dr. Doyle and told her that 
she would not receive any pay. After discussing with Ms. Murphy 
whether there would be a problem if she left at the end of December, 
Dr. Doyle sent a letter dated 30 November 1995 stating that she 
intended to withdraw from the partnership and her last day would be 
31 December 1995. 

Following a trial, the jury considered and decided on the follow- 
ing issues: 

1. Did the defendant breach the employment agreement? 

ANSWER: NO 

2. What answer of damages is the plaintiff entitled to recover 
from the defendant? 

ANSWER: 

3. Did the defendant constructively terminate the employment of 
the plaintiff? 

ANSWER: YES 

4. What amount of damages, if any is the plaintiff entitled to 
recover from the defendant? 

ANSWER: $14,752 

5. Did the plaintiff breach the employment contract? 

ANSWER: NO 

6. What amount of damages is the defendant entitled to recover 
from the plaintiff? 

ANSWER: - 

Accordingly, the trial court entered judgment on the jury's finding 
of constructive discharge in the amount of $14,447.30, plus pre- 
judgment interest from 1 January 1996 and court costs. 

On appeal, Dr. Doyle disavows that she seeks relief under a claim 
of constructive discharge in violation of public policy which arises 
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only in the context of employees at will. She asserts instead that her 
claim of constructive discharge arose in the context of deciding 
whether she was entitled to termination payments under the contract. 
We recognize the viability of her claim in the context of interpreting 
whether constructive termination by her employer triggered the ter- 
mination payment provision of the employment contract. 

In general, evidence establishing constructive discharge "n~ust 
demonstrate that the en~ployer deliberately made working conditions 
intolerable and thereby forced [the plaintiff ] to quit." Graham v. 
Hardee's Food System, Inc., 121 N.C. App. 382, 385, 465 S.E.2d 558 
(1996) (citing E.E.O.C. v. Clay Printing Co., 955 F.2d 936, 944 (4th 
Cir. 1992)). "Deliberateness exists only if the actions complained of 
'were intended by the employer as an effort to force the employee to 
quit.' " Id.  (Citations omitted). 

In this case, the jury found that neither Asheville Orthopaedics 
nor Dr. Doyle breached the employment contract. Thus, to show that 
her employer constructively discharged her and thereby triggered the 
payment provision of the employment contract, Dr. Doyle must point 
to evidence, other than that showing a breach of contract, which 
demonstrates that Asheville Orthopaedics deliberately made her 
working conditions intolerable. 

The record shows that Dr. Doyle's evidence of constructive dis- 
charge consisted of her allegations that she received limited referrals 
of hand patients from Asheville Orthopaedics' other physicians. 
However, the record also shows that Dr. Doyle did receive some hand 
patient referrals and was offered to serve as back-up on call. Dr. 
Doyle also points to Asheville Orthopaedics' adoption of a different 
compensation formula in November 1994 which allocated overhead 
in a detrimental impact on her income. However, this change 
occurred during a period when Asheville Orthopaedics experienced a 
financial crunch and considered ways to hold costs down and encour- 
age production. Additionally, Dr. Doyle, a board member, voted on the 
modified compensation formula. Also, the record shows that 
Asheville Orthopaedics approved Dr. Doyle as a shareholder and in 
later years elected her to serve in various offices including secretary, 
treasurer and vice-president. This evidence falls short of showing that 
Asheville Orthopaedics deliberately made Dr. Doyle's working condi- 
tions intolerable. 

Moreover, we note that in her Complaint, Dr. Doyle does not 
allege that she was constructively terminated because of intolerable 
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working conditions nor does she set forth any instances that would 
support stating that she was terminated because of intolerable work- 
ing conditions. 

After a careful review of the record, we can find no evidence that 
the alleged conditions were deliberately created in an attempt to 
force Dr. Doyle to terminate her employment. In the absence of facts, 
other than those showing a breach of contract, to support Dr. Doyle's 
claim for payment under the termination provision of her employ- 
ment contract that she was constructively discharged, we must 
reverse the judgment. 

Reversed. 

Judges WALKER and THOMAS concur. 

VERNON HUFFMAN, PLAINTIFF V. JOSEPH T. INGLEFIELD, M.D., DEFENDANT 

No. COA00-1101 

(Filed 28 December 2001) 

1. Medical Malpractice- affidavit concerning standard of 
care-motion to strike 

The trial court did not err in a medical malpractice case by 
denying plaintiff patient's motion to strike defendant doctor's affi- 
davit stating that he was familiar with the standards of practice 
among physicians with training and experience similar to his own 
and that his treatment of plaintiff conformed in all respects to the 
accepted standards of practice in his community, because: (1) 
there is no mention of this motion to strike being denied in the 
trial court's order of 27 June 2000 or in any other order included 
in the record; (2) plaintiff failed to properly preserve this assign- 
ment for appeal, N.C. R. App. P. 10(b); and (3) even though 
defendant's affidavit did not meet the scheduling order deadline 
for disclosing medical experts, denying plaintiff's motion to strike 
this affidavit would not have been error since it would not have 
precluded defendant from testifying on his own behalf. 
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2. Medical Malpractice- affidavit concerning standard of 
care-medical expert required-summary judgment 

The trial court did not err in a medical malpractice case by 
granting defendant's motion for summary judgment under 
N.C.G.S. 5 1A-1, Rule 56, because: (1) defendant met his initial 
burden by establishing that plaintiff could not provide a medical 
expert to support an essential element of his claim; and (2) plain- 
tiff attempted to use only his own affidavit to forecast evidence 
showing medical malpractice, and the Court of Appeals has pre- 
viously held that the applicable standard of care in medical mal- 
practice cases must be established by other practitioners in the 
particular field of practice or by other expert witnesses equally 
familiar and competent to testify as to that limited field of 
practice. 

Appeal by plaintiff from order entered 27 June 2000 by Judge 
Richard D. Boner in Burke County Superior Court. Heard in the Court 
of Appeals 2 1 August 200 1. 

C. Gary Friggs, PA., by C. Gary Friggs, for plaintiff-appellant. 

Bell, Davis, & Pitt, PA., by Joseph T. Carruthers and Jon L. 
Spargur, Jr., for defendant-appellee. 

CAMPBELL, Judge. 

Plaintiff appeals from an order denying his motion to strike 
defendant's affidavit and granting defendant's motion for summary 
judgment pursuant to Rule 56 of the North Carolina Rules of Civil 
Procedure. We affirm. 

In February of 1991, defendant undertook the care and treatment 
of plaintiff. Plaintiff was under defendant's care until at least June of 
1995. During that time, defendant prescribed various medications to 
plaintiff to assist plaintiff with allergies and related conditions. 

On 17 June 1999, plaintiff filed a complaint in the Superior Court 
of Burke County alleging that defendant committed medical malprac- 
tice.by failing to inform plaintiff of potential side effects of medica- 
tion prescribed to him by defendant. Plaintiff also alleged: 

That prior to the filing of this complaint, the Plaintiff has retained 
services of a qualified medical expert who upon information and 
belief will be qualified to testify under the rules of Civil 
Procedures. The expert possesses the same or similar skills or 
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training as that of the Defendant who has reviewed this informa- 
tion and has determined an opinion that the course of care pro- 
vided by the Defendant does in fact deviate from the standard of 
care thus constitutes malpractice as required by the North 
Carolina General Statutes. 

Defendant timely filed an answer denying all allegations in the 
complaint. 

On 11 October 1999, defendant filed a motion to compel discov- 
ery and for sanctions on the grounds that plaintiff had either failed to 
answer discovery requests or obtain an extension of time in which to 
answer the requests. After a hearing on defendant's motion, Judge 
Jesse B. Caldwell ("Judge Caldwell") entered an order on 18 
November 1999 ordering plaintiff to answer outstanding discovery 
within thirty days. In addition, Judge Caldwell entered a separate 
scheduling order with consent of the parties and pursuant to Rule 26 
of the Rules of Civil Procedure. See N.C. Gen. Stat. 5 1A-1, Rule 26(fl) 
(1999) (requiring the court to establish an appropriate schedule for 
designating expert witnesses in a medical malpractice action). This 
order stated, in part, that: 

1. Plaintiffs shall designate all expert witnesses whom they 
expect to call at trial and shall answer all pending North Carolina 
Rules of Civil Procedure interrogatories and requests for produc- 
tion on or before December 15, 1999. 

3. Defendants shall designate all expert witnesses whom they 
expect to call at trial and shall answer all pending North Carolina 
Rules of Civil Procedure 26(b)(4) interrogatories on or before 
March 15, 2000. 

8. Expert witnesses not designated and made available for depo- 
sition as required by this Order shall not be permitted to testify at 
trial. 

As a result of plaintiff's failure to designate any experts, defend- 
ant filed a motion to dismiss or, in the alternative, for sanctions based 
on plaintiff's failure to comply with both the 18 November 2000 order 
and the scheduling order. This motion came on for hearing before 
Judge Jerry Cash Martin ("Judge Martin"). Although by then plaintiff 
had answered outstanding discovery, which included the designation 
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of a medical expert, Judge Martin entered an order on 28 March 2000 
striking the expert and ordering that plaintiff be precluded from offer- 
ing the testimony of this expert. 

Defendant then filed a motion for summary judgment. Attached 
to this motion was defendant's own affidavit stating that he was famil- 
iar with the standards of practice among physicians with training and 
experience similar to his own and that his treatment of plaintiff con- 
formed in all respects to the accepted standards of practice in his 
community. Plaintiff responded by filing a motion to strike defend- 
ant's affidavit on the grounds that defendant had not designated him- 
self as an expert by the deadline set in Judge Caldwell's scheduling 
order. In addition, plaintiff filed his own affidavit stating that defend- 
ant failed to warn him of potentially dangerous side effects, asserting 
that he had consulted with numerous physicians about the standard 
of care applicable to physicians in his community and that defendant 
had deviated from this standard of care (all as more particularly out- 
lined in the affidavit). 

Defendant's motion for summary judgment was heard by Judge 
Richard D. Boner ("Judge Boner"). After hearing arguments and hav- 
ing reviewed the file and the affidavits of both parties, Judge Boner 
entered an order granting summary judgment in favor of defendant on 
27 June 2000. Plaintiff appeals from this order. 

Plaintiff brings forth two assignments of error. For the following 
reasons, we affirm the trial court's order. 

[I] By his first assignment of error, plaintiff contends that prejudicial 
error was committed when the trial court denied his motion to strike 
defendant's affidavit. However, there is no mention of this motion to 
strike being denied in Judge Boner's order of 27 June 2000 nor in any 
other order included in the record. Since plaintiff failed to properly 
preserve this assignment for appeal, it is dismissed. See N.C. R. App. 
P. 10(b) (2001). Nevertheless, we note that even though defendant's 
affidavit did not meet the scheduling order deadline for disclosing 
medical experts, denying plaintiff's motion to strike this affidavit 
would not have been error because it would not have precluded 
defendant from testifying on his own behalf. See N.C. Gen. Stat. 

1A-1, Rule 26(b)(4) cmt. (1999) (stating that: "[Tlhe subsection 
does not address itself to the expert whose information was not 
acquired in preparation for trial but rather because he was an actor or 
viewer with respect to transactions or occurrences that are part of 
the subject matter of the lawsuit."). 
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[2] In his second assignment of error, plaintiff contends that the trial 
court erred in granting defendant's motion for summary judgment. We 
disagree. 

In a medical malpractice action, plaintiff must "demonstrate by 
the testimony of a qualified expert that the treatment administered by 
the defendant was in negligent violation of the accepted standard of 
medical care in the community and that defendant's treatment proxi- 
mately caused the injury." Ballenger v. Crowell, 38 N.C. App. 50, 54, 
247 S.E.2d 287, 291 (1978) (citation omitted). To support his motion 
for summary judgment, defendant has the initial burden of showing 
either that plaintiff cannot produce evidence to support an essential 
element of his claim, an essential element of plaintiff's claim does not 
exist, or plaintiff cannot provide an affirmative defense that would 
save his claim. See Evans v. Appert, 91 N.C. App. 362, 372 S.E.2d 94 
(1988). Once this initial burden is met, plaintiff must then produce a 
forecast of evidence showing the existence of a genuine issue of 
material fact with respect to the issues raised by the movant. Rorrer 
v. Cooke, 313 N.C. 338, 350, 329 S.E.2d 355, 363 (1985). 

In the present case, Judge Caldwell had entered both an order 
compelling plaintiff to provide outstanding discovery to defendant, 
and a discovery scheduling order requiring plaintiff to produce the 
names of all expert witnesses he planned to call at trial by 15 
December 1999. Plaintiff did not comply. Judge Martin then entered 
an order striking plaintiff's subsequently designated expert. Plaintiff 
did not appeal this order. Thus, defendant met his initial burden by 
establishing that plaintiff could not provide a medical expert to sup- 
port an essential element of his claim. 

Plaintiff attempted to use only his own affidavit to forecast evi- 
dence showing medical malpractice. The affidavit asserted that 
defendant deviated from the required standard of care by failing to 
inform plaintiff of the potential side effects of prescribed medication. 
Plaintiff argues that this affidavit creates a genuine issue of material 
fact because there is a discrepancy between his position and defend- 
ant's. However, this Court has held that in medical malpractice cases 
the applicable "standard of care must be established by other practi- 
tioners in the particular field of practice . . . or by other expert wit- 
nesses equally familiar and competent to testify as to that limited 
field of practice." Heatherly v. Industrial Health Council, 130 N.C. 
App. 616,625,504 S.E.2d 102, 108 (1998) (citing Lowery v. Newton, 52 
N.C. App. 234, 239, 278 S.E.2d 566, 571 (1981)). Plaintiff, a lay person 
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and not a medical expert, simply cannot establish the applicable 
standard of care in this case on his own. 

Accordingly, for the aforementioned reasons, the trial court 
properly granted defendant's motion for summary judgment. 

Affirmed. 

Judges GREENE and BRYANT concur. 

NORTH CAROLINA FARM BUREAU MUTUAL INSURANCE COMPANY v. 
FLOYD WAYNE HARRELL 

No. COA01-152 

(Filed 28 December 2001) 

Insurance- damaged farm equipment-umpire's decision- 
award of policy limits and equipment 

An appraisal umpire's award to the insured of both the policy 
limits and flood damaged farm machinery did not exceed the 
umpire's powers where the machines are specialty machines, the 
umpire was unable to determine a cash value, and repair esti- 
mates exceeded the policy limits. The contractual appraisal pro- 
visions were properly followed, the umpire's reasoning was 
logical, and plaintiff was unable to show a violation of N.C.G.S. 
3 1-567.13. 

Appeal by plaintiff from judgment entered 26 September 2000 by 
Judge Ronald L. Stephens in Wake County Superior Court. Heard in 
the Court of Appeals 28 November 2001. 

Baker, Jenkins & Jones, by Roger A. Askew, Kevin N. Lewis and 
Ronald G. Baker for plaintiff-appellant. 

Bridgers, Horton, Rountree & Boyette, by  Charles S. Rountree 
for defendant-appellee. 

THOMAS, Judge. 

Plaintiff, North Carolina Farm Bureau Mutual Insurance 
Company, appeals from an order denying its motion to vacate 
an umpire's award and granting defendant's motion for summary 
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judgment. The dispute concerns the valuation of farm equipment and 
an award by an umpire appointed in accordance with an insurance 
policy. 

Plaintiff sets forth one assignment of error. For the reasons dis- 
cussed herein, we affirm the trial court. 

The facts are as follows: Defendant, Floyd Wayne Harrell, 
operates a farm in Edgecombe County, North Carolina. In September 
1999, floods from Hurricanes Dennis and Floyd severely damaged 
much of his farming equipment, including a 1997 Amadas eight-row 
peanut combine and a 1997 Amadas eight-row peanut header. Both 
machines were insured by plaintiff, with limits of $148,500 and 
$16,500, respectively. 

Defendant filed a claim and, on 8 November 1999, plaintiff 
informed defendant that its appraisal estimate to repair the combine 
was $15,021.41. Defendant disputed the estimate and, as provided in 
the insurance policy, requested an appraisal in writing. Each party 
selected an appraiser and they all concurred in the selection of 
Donald Beacham (Beacham) to serve as umpire. The two ap- 
praisers met with Beacham and presented evidence on 22 May 2000. 
Based on the evidence, the umpire found that repairs would exceed 
the policy limits and awarded defendant $148,500 for the combine 
and $16,500 for the header and stated defendant could keep the 
damaged machinery. 

Plaintiff followed with a complaint and motion to vacate the 
umpire's award, alleging the award was in violation of the insurance 
policy and that the umpire acted outside the scope of his authority, in 
violation of N.C. Gen. Stat. 3 1-567.13. Plaintiff then filed motions for 
judgment on the pleadings and summary judgment. The trial court, on 
26 September 2000, denied the motions and granted summary judg- 
ment in favor of defendant. Plaintiff appeals the order. 

By plaintiff's sole assignment of error, it argues the trial court 
erred by denying plaintiff's motions and by granting summary judg- 
ment for defendant. We disagree. 

A motion for judgment on the pleadings is proper only when all 
material allegations of fact are admitted and only questions of law 
remain. Garrett v. Winfree, 120 N.C. App. 689, 463 S.E.2d 411 (1995). 
Summary judgment is appropriate when "the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as to any ma- 
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terial fact and that any party is entitled to a judgment as a matter of 
law." N.C. Gen. Stat. Q: 1A-1, Rule 56(c) (2000). An umpire's arbitration 
is governed by N.C. Gen. Stat. # 1-567.13, which provides that a "court 
shall vacate an award where . . . [tlhe arbitrators exceeded their pow- 
ers." N.C. Gen. Stat. $ 1-567.13(a)(3) (1999). 

Plaintiff contends the umpire exceeded his powers by awarding 
defendant both the replacement cost and the damaged machinery. An 
arbitrator exceeds his powers when he arbitrates additional claims 
and matters not properly before him. Id. Here, we are concerned with 
an insurance policy claim for property damage that was properly 
before the arbitrator. We note plaintiff is not contesting the value of 
loss assigned by the umpire. Plaintiff is contesting the monetary 
award to defendant in addition to the machinery. 

The policy provides, in pertinent part: 

Our Options-We may: 

1. pay the loss in money; or 

2. repair, replace or rebuild the property. We must give you 
notice of our intent to do so within 30 days after we have received 
a satisfactory proof of loss. 

3. take all or part of the damaged property at the agreed or 
appraised value. Property paid for or replaced by u s  becomes 
ours. 

(Emphasis added). 

However, this Court has held that "[ilf the contractual appraisal 
provisions are followed, an appraisal award is presumed valid and is 
binding absent evidence of fraud, duress, or other impeaching cir- 
cumstances." Enzor u. North Carolina Farm Bureau Mut. Ins .  Co., 
123 N.C.  App. 544, 545-46, 473 S.E.2d 638, 639 (1996) (emphasis 
added). The contractual appraisal provision in the instant policy is: 

If you and we do not agree as to the value of the property or the 
amount of the loss, you and we will each select a competent 
appraiser within 20 days after receiving a written request from 
the other. The two appraisers will select an umpire. . . . The writ- 
ten agreement of any two of these three will be binding and set 
the amount of loss. 

The contractual appraisal proaisions were properly followed. The 
umpire acted within the scope of his authority and appropriately val- 
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ued the loss. Therefore, plaintiff must show fraud, duress, or other 
impeaching circumstances to invalidate the umpire's award. 

While there is no allegation of fraud or duress, plaintiff contends 
there was an "impeaching circumstance" in that the umpire consid- 
ered the amount of insurance coverage and awarded the salvage to 
defendant. We note arbitrators are not required to articulate reasons 
for their award. Howell v. Wilson, 136 N.C. App. 827, 526 S.E.2d 194, 
rev. denied, 352 N.C. 148, 544 S.E.2d 224 (2000). However, when an 
arbitrator chooses to explain the award in an accompanying letter, 
that explanatory letter becomes part of the award for purposes of 
appellate review. Id. Here, the umpire, in his final decision, stated, 
inter alia: 

After studying both estimates carefully, . . . I feel the best way 
to restore the machine back to the condition it ws [sic] before the 
flood damage and for it to have the life expectancy it had before 
the flood damage was for Amadas to take the machine back to 
their shop and repair it per estimate. . . . These machines are spe- 
cialty machines. Thre [sic] are not many in this area, there have 
not been any traded in this area to my knowledge and I have not 
seen any resold on farm sales. They are not listed in the Official 
Farm Equipment Guide Book, therefore an official cash value has 
not been established to base this machine on. Given the fact the 
insurance agent had sold [defendant] coverage of $148,500.00 on 
the machine and $16,500.00 on the header, I assume he feels the 
machine is worth a total of $165,000.00. That is what [defendant] 
has paid a premium on. 

Considering these facts I made my decision to award [defend- 
ant] $148,500.00 for the Combine and $16,500.00 for the header 
totaling $165,000.00. This amount will almost cover the estimated 
cost of repair by Amadas. The Machine remains the property of 
[defendant]. He can have the machine repaired or do what he 
wishes. If the cost of repair is grreater [sic] than the estimate or 
this settlement, it becomes the responsibility of {defendant]. 

Because plaintiff is unable to show a violation of N.C. Gen. Stat. 
§ 1-567.13 or impeaching circumstances, we reject his argument and 
affirm the trial court. 

The umpire's reasoning is logical, based on defendant's option to 
repair his farming equipment. In Enzor, this Court stated that the pol- 
icy appraisal procedure of this same plaintiff (N.C. Farm Bureau 
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Mutual Insurance Company) was "analogous to an arbitration pro- 
ceeding. In arbitration, 'errors of law or fact . . . are insufficient to 
invalidate an award fairly and honestly made." Enzor, 123 N.C. App. 
at 546, 473 S.E.2d at 639-40 (citations omitted). In Turner v. 
Nicholson Properties, Inc., 80 N.C. App. 208, 341 S.E.2d 42, cert. 
denied, 317 N.C. 714, 347 S.E.2d 457 (1986), this Court held that an 
arbitrator who errs as a matter of law, exceeding his powers, is not 
subject to the vacating of his award because such an erroneous deci- 
sion of a matter submitted to arbitration is insufficient to invalidate 
an award fairly and honestly made. Moreover, our Supreme Court 
has held that: 

"[aln award is intended to settle the matter in controversy, and 
thus save the expense of litigation. If a mistake be a sufficient 
ground for setting aside an award, it opens the door for coming 
into court in almost every case; for in nine cases out of ten some 
mistake either of law or fact may be suggested by the dissatisfied 
party. Thus . . . arbitration instead of ending would tend to 
increase litigation." 

Cyclone Roofing Co., Inc. v. LaFave Co., 312 N.C. 224,236,321 S.E.2d 
872,880 (1984) (quoting Carolina-Virginia Fashion Exhibitors, Inc. 
v. Gunter, 41 N.C. App. 407,414-15, 255 S.E.2d 414,419-20 (1979). We 
hold that the instant award was fairly and honestly made and, accord- 
ingly, affirm the trial court. 

AFFIRMED. 

Judges WYNN and WALKER concur. 

CHRISTOPHER HOWARD OLIVE, PETITIONER V. JANICE FAULKNER, COMMISSIONER 
O F  THE STATE O F  NORTH CAROLINA DEPARTMENT O F  TRANSPORTATION 
DIVISION O F  MOTOR VEHICLES, RESPONDENT 

No. COA00-781 

(Filed 28 December 2001) 

Motor Vehicles- driver's license-suspension-driving with 
revoked Virginia license but valid North Carolina license 

The superior court erred by enjoining DMV from revoking 
petitioner's driver's license for an out-of-state conviction of driv- 
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ing while his license was revoked where petitioner was a truck 
driver with licenses in North Carolina and Virginia, his Virginia 
license was suspended for failure to pay costs associated with a 
Virginia case, he was subsequently convicted in Virginia of driv- 
ing with a suspended license, Virginia notified the North Carolina 
DMV of the conviction, DMV notified petitioner that his North 
Carolina license would be suspended for twelve months for com- 
mission of an offense in another state that would be grounds for 
suspension in North Carolina, petitioner paid the Virginia fine and 
his Virginia license was reinstated, and DMV sustained the con- 
tinued suspension of petitioner's North Carolina license. North 
Carolina does not allow reinstatement merely upon payment of 
outstanding fees, and the superior court must affirm the suspen- 
sion if the license is subject to suspension in fact and in law. 

Judge WYKN dissenting. 

Appeal by respondent from order entered 10 April 2000 by Judge 
Knox V. Jenkins, Jr., in Johnston County Superior Court. Heard in the 
Court of Appeals 17 October 2001. 

No brief filed for petitioner Christopher Howard Olive. 

Attorney General Michael l? Easley, by Associate Attomey 
General Kimberly P Hunt, for respondent. 

BRYANT, Judge. 

This appeal arises out of the trial court's reversal of the North 
Carolina Department of Transportation Division of Motor Vehicles 
[DMV] hearing officer's determination that suspension of petitioner's 
license was proper. 

Petitioner, Christopher Howard Olive, is a long-distance truck 
driver who resides in North Carolina and holds driver's licenses in 
North Carolina and Virginia. His Virginia license was suspended for 
failure to pay costs associated with a Virginia case. A few months 
later, he was charged with and convicted of driving while license sus- 
pended in Virginia. The State of Virginia notified DMV of the convic- 
tion. DMV notified petitioner that his North Carolina license would be 
suspended for twelve months pursuant to N.C.G.S. 9 20-16(a)(7), 
which allows North Carolina to suspend or revoke a driver's license 
upon commission of an offense in another state that would be 
grounds for suspension in North Carolina. N.C.G.S. 5 20-16(a)(7) 
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(1999). Petitioner then paid the Virginia fine for driving with a sus- 
pended license, and Virginia reinstated his license. DMV, however, 
continued to pursue the suspension. 

Petitioner requested a hearing with a DMV hearing officer, who 
sustained the suspension despite evidence of the reinstatement of 
petitioner's Virginia license. Petitioner filed a petition for a prelimi- 
nary injunction and a temporary restraining order. The petition was 
granted. Petitioner requested a de novo hearing in the Superior Court 
of Johnston County. The Superior Court ruled that DMV abused its 
discretion in suspending petitioner's license. DMV appeals. 

We note at the outset that DMV raised two issues in the assign- 
ments of error in the record on appeal that it did not discuss in its 
brief. Assignments of error not argued in the appellant's brief are 
deemed abandoned. N.C. R. App. P. 28(b)(5). In DMV's remaining 
assignment of error, DMV argues that the trial court erred in enjoin- 
ing DMV from revoking petitioner's driver's license for an out-of-state 
conviction of driving while license revoked. We agree and vacate the 
trial court's order. 

DMV has the exclusive power to issue, suspend or revoke a 
driver's license. Smith v. Walsh, 34 N.C. App. 287, 289, 238 S.E.2d 157, 
159 (1977). The petitioner has the right to have the Superior Court 
review DMV's actions de novo. Smith, 34 N.C. App. at 287, 238 S.E.2d 
at 157. "On appeal and hearing de novo in superior court, that court is 
not vested with discretionary authority. It makes judicial review of 
the facts, and if it finds that the license of petitioner is in fact and in 
law subject to suspension or revocation the order of the Department 
must be affirmed, otherwise not." I n  re Donelly, 260 N.C. 375,381,132 
S.E.2d 904, 908 (1963); Smith v. Walsh, 34 N.C. App. 287, 238 S.E.2d 
157 (1977) (holding that superior court did not have discretionary 
power to revoke DMV suspension of motorist's driving privilege). 
When reviewing the trial court's decision, the Court of Appeals first 
determines whether the trial court applied the correct scope of 
review, then determines whether the court did so properly. Id. 

In this case, petitioner was convicted in Virginia of driving with a 
suspended license. N.C.G.S. $ 20-16 provides that DMV may suspend 
a person's license upon a showing that the person committed an 
offense in another state that would be grounds for suspension in this 
State. N.C.G.S. § 20-16(a)(7) (1999). A problem arises because in 
Virginia, after a conviction of driving with a suspended license, a 
license may be reinstated upon payment of outstanding fees. North 
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Carolina law does not allow reinstatement merely upon payment of 
outstanding fees. Therefore, the issue we address is whether, under 
North Carolina law, the Superior Court may enjoin DMV from sus- 
pending the license of a driver whose license is suspended in another 
state but later reinstated in that state. We conclude that it may not. 

Although there are no North Carolina cases directly on point, we 
look to the statutes for guidance. Section 20-16 clearly and unam- 
biguously gives DMV the discretionary authority to suspend or revoke 
the license of a driver who has committed an offense in another state 
if the offense would be grounds for suspension in North Carolina. 
N.C.G.S. § 20-16(a)(7) (1999). N.C.G.S. Q 20-28 authorizes DMV to 
revoke the license of anyone convicted of driving while license 
revoked. N.C.G.S. Q 20-28 (1999). Revocation and suspension are used 
synonymously. N.C.G.S. 5 20-4.01(36) (1999). When construing 
statutes, our courts have stated, " 'Where the language of a statute is 
clear and unambiguous . . . the courts must construe the statute using 
its plain meaning.' " Springer-Eubank Co. v. Four County Elec. 
Membership COT., 142 N.C. App. 496,499,543 S.E.2d 197, 200 (2001) 
(alteration in original) (quoting Burgess v. Your House of Raleigh, 
Inc., 326 N.C. 205, 209, 388 S.E.2d 134, 136 (1990) (citation omitted)). 
By statute, DMV had discretionary authority to suspend petitioner's 
license. By mandate, the Superior Court upon review de novo must 
affirm the suspension if the license is subject to suspension in fact 
and in law. Because petitioner was convicted in Virginia, we do not 
see how the trial court could enjoin DMV without exercising its dis- 
cretion. Had petitioner only been charged but not convicted in 
Virginia, the outcome might be different. However, we decline to 
entertain this issue at this time. Because the Superior Court lacked 
discretionary authority, we must vacate its order. 

Vacated. 

Judge McCULLOUGH concurs. 

Judge WYNN dissents with a separate opinion. 

WYNN, Judge dissenting, 

I agree with Superior Court Judge Knox Jenkins' rationale for 
finding that suspension of the petitioner's driver license under N.C. 
Gen. Stat. # 20-16(a)(7) was improper. That statute permits DMV to 
suspend or revoke a driver's license upon commission of an offense 
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in another state that would be grounds for suspension in North 
Carolina. The petitioner in this case was convicted in the State of 
Virginia for driving while his Virginia license was expired; his North 
Carolina license was in tact. As long as a driver possesses a valid 
driver's license, it is not an offense in the State of North Carolina to 
drive in this State while under a suspension of license in another 
state. 

Apparently, the General Assembly recognized that there may be 
some offenses in another state that would not be grounds for suspen- 
sion in North Carolina. While it is tempting to say that the offense in 
this case was driving while license suspended; in fact, the offense was 
driving in the State of Virginia while his Virginia license was sus- 
pended.l That is not an offense in North Carolina, particularly for this 
truck driver who had a valid North Carolina license. 

STATE OF NORTH CAROLINA v. BRADLEY MONTE BROOKS 

(Filed 28 December 2001) 

1. Juveniles- first-degree murder-transfer to superior 
court 

The trial court did not err by concluding the juvenile court's 
determination that the juvenile petition alleging first-degree mur- 
der and the decision to transfer the case to superior court after 
finding probable cause without a transfer hearing were proper, 
because: (1) the petition adequately charged the offense in a clear 
and concise manner and informed the juvenile of the charge 
against him so he could adequately prepare a defense; (2) if the 
juvenile needed further clarification on the charge, he could have 
filed a motion for a bill of particulars under N.C.G.S. § 15A-925; 
and (3) N.C.G.S. Q 7B-2200 requires the district court to transfer 
the case to superior court upon a finding of probable cause in a 
Class A felony. 

1. If the defendant had been convicted in Virginia for driving without a license 
at  all, then I would agree with the majority that the offense would be one that would 
be grounds for suspension in North Carolina. 
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2. Sentencing- aggravated range-clerical error 
Although the trial court did not err by sentencing defendant 

in the aggravated range for second-degree murder, the trial 
court's order is remanded for correction of a clerical error in the 
determination section of the Findings of Aggravating and 
Mitigating Factors form to reflect its conclusion that the aggra- 
vating factor outweighed the mitigating factors. 

Appeal by defendant from judgment entered 10 January 2001 by 
Judge Orlando F. Hudson, Jr. in Durham County Superior Court. 
Heard in the Court of Appeals 24 December 2001. 

Attorney General Roy Cooper, by Assistant Attorney General E. 
Clementine Peterson, for the State. 

Brian Michael Aus for defendant-appellant. 

THOMAS, Judge. 

Defendant, Bradley Monte Brooks (Brooks), pled guilty to 
second-degree murder and was sentenced to 165 to 207 months in the 
North Carolina Department of Corrections. He appeals, arguing two 
assignments of error. 

A juvenile petition alleged that Brooks was "a delinquent juvenile 
as defined by GS 7B-1501(7) in that in Durham County and on or 
about Wednesday, January 5, 2000 at approximately 1:32 pm, the 
above named juvenile unlawfully, willfully, and feloniously with 
malice and aforethought did kill Vondell Ellerbee. In violation of 
GS 14-17 Murder." Brooks did not become sixteen years old until 20 
January 2000 and therefore, under N.C. Gen. Stat. # 7B-1601(a), origi- 
nal jurisdiction was properly in juvenile court. 

At a probable cause hearing on 7 March 2000, the juvenile court 
found probable cause to believe Brooks committed first-degree mur- 
der. The juvenile court then, without holding a transfer hearing under 
N.C. Gen. Stat. # 7B-2203 (where parties would have the opportunity 
to present evidence), ordered that the case be transferred to superior 
court. Brooks appealed the transfer order to superior court. Under 
section 7B-2603, review by the superior court is only on the record, 
however, with the standard being abuse of discretion. The superior 
court does not have jurisdiction to review the findings as to probable 
cause. N.C. Gen. Stat. 5 7B-2603 (1999). 
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The grand jury indicted Brooks on a charge of first-degree murder 
on 20 March 2000. The superior court heard and denied Brooks's 
appeal from the transfer decision on 10 January 2001, approximately 
ten months after oral notice of appeal was given. Brooks also made a 
written request for hearing on the appeal on 13 June 2000 and 
attached a transcript of the 7 March 2000 hearing. 

Pursuant to a plea agreement, Brooks then pled guilty to second- 
degree murder. The trial court found one factor in aggravation and 
three factors in mitigation. After finding in open court that the aggra- 
vating factor outweighed the mitigating factors, the trial court 
imposed an aggravated sentence of 165 to 207 months imprisonment. 
While the sentence imposed in the written judgment entered by the 
trial court conforms with the sentence imposed in open court, the 
judgment indicates the trial court found that the mitigating factors 
outweighed the aggravating factor and that a mitigated sentence was 
justified. 

[I] By his first assignment of error, Brooks argues the trial court 
erred by finding no error in the juvenile court's determination that the 
juvenile petition alleged first-degree murder and in the decision to 
transfer the case to superior court without a transfer hearing. 

After a finding of probable cause, upon proper motion to transfer, 
the juvenile court is mandated to hold a transfer hearing unless trans- 
fer is required. N.C. Gen. Stat. 5 7B-2202(e) (1999). Transfer is 
required if the juvenile was thirteen or older at the time the juvenile 
allegedly committed the offense, probable cause is found, and the 
alleged offense constitutes a Class A felony. N.C. Gen. Stat. 5 7B-2200 
(1999). Here, Brooks was fifteen at the time of the alleged offense and 
the juvenile court found probable cause. Brooks, however, argues 
that the petition did not allege a Class A felony, and therefore the 
district court was required to conduct a transfer hearing prior to a 
transfer. We disagree. 

This Court has held that a juvenile petition properly alleged 
first-degree murder and satisfied the requirements of N.C. Gen. 
Stat. 3 7A-560 (repealed effective 1 July 1999: now N.C. Gen. Stat. 
Q 7B-1802 (1999)) with the following language: 

That the juvenile is a delinquent as defined by G.S. 7A-517(12) 
in that in Durham County and on or about December 30, 1997 
the above named juvenile unlawfully, willfully and feloniously did 
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of malice aforethought kill and murder Tracy Price G.S. 14-17 
[Sic]. 

I n  re  K.R.B., 134 N.C. App. 328, 331-32, 517 S.E.2d 200, 202, uppeul 
d ismissed and  review denied,  351 N.C. 187, 541 S.E.2d 713 (1999). 
Here, the juvenile petition alleged the following: 

That the juvenile is a delinquent juvenile as defined by GS 
7B-1501(7) in that in Durham County and on or about Wed- 
nesday, January 5 ,  2000 at approximately 1:32 pm, the above 
named juvenile unlawfully, willfully, and feloniously with 
malice and aforethought did kill Vondell Ellerbee. In violation of 
GS 14-17 Murder. 

Given the substantial similarity of the language here to the petition at 
issue in I n  re  K.R.B., the petition in this matter, as in I n  r e  K.R.B., 
"adequately charged the offense in a clear and concise manner and 
informed juvenile of the charge against him so he could adequately 
prepare a defense. If juvenile needed further clarification on the 
charge, he could have filed a motion for a bill of particulars pursuant 
to North Carolina General Statutes section 15A-925 (1997)." Id. The 
petition properly alleged first-degree murder and satisfied the 
requirements of N.C. Gen. Stat. # 7B-1802. 

First-degree murder is a Class A felony. N.C. Gen. Stat. # 14-17 
(1999). Again, "[ilf the alleged felony constitutes a Class A felony 
and the court finds probable cause, the court shall transfer the case 
to the superior court for trial as in the case of adults." N.C. Gen. 
Stat. 5 7B-2200 (emphasis added). Under that circumstance, N.C. Gen. 
Stat. 3 7B-2203 is not applicable. Because N.C. Gen. Stat. # 7B-2200 
requires the district court to transfer the case to superior court upon 
a finding of probable cause in a Class A felony, the superior court 
properly denied Brooks's appeal from that transfer decision. See N.C. 
Gen. Stat. 3 7B-2603 (a) (1999). This assignment of error is therefore 
overruled. 

[2] By his second assignment of error, Brooks argues the trial court 
erred by sentencing him in the aggravated range of punishment. He 
argues the judgment contains no findings of factors in aggravation or 
mitigation, and he further asserts the form containing the findings of 
aggravating and mitigating factors makes no indication of whether 
there were aggravating factors. Brooks also notes that although the 
trial court indicated on the form that the factors in mitigation out- 
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weighed the factors in aggravation, it imposed a sentence in the 
aggravated range. 

We note that the record before this Court indicates that the judg- 
ment does contain findings of factors in aggravation and mitigation. 
In addition, the Findings of Aggravating and Mitigating Factors form 
does contain one aggravating factor, that "[tlhe defendant joined with 
more than one other person in committing the offense and was not 
charged with committing a conspiracy." Brooks's assertions as to the 
absence of the aforementioned findings are therefore without merit. 
Our review of the transcript clearly shows the trial court found in 
open court that the aggravating factor outweighed the mitigating 
factors and imposed a sentence in the aggravated range for this 
B2 felony at Brooks's prior record level of I. See N.C. Gen. Stat. 
9 15A-1340.17(c) (1999). The trial court's written judgment contains 
the same terms of imprisonment. 

We therefore remand this matter to the trial court for correction 
of the clerical error in the determination section of the Findings of 
Aggravating and Mitigating Factors form to reflect its conclusion that 
the aggravating factor outweighed the mitigating factors. 

NO ERROR; REMANDED FOR CORRECTION OF CLERICAL 
ERROR. 

Judges WYNN and BRYANT concur. 

NATIONWIDE MUTUAL INSURANCE COMPANY, PLAIKTIFF v. KELLY DOCGLAS A N D  

JERRY FOGLEMAK. DEFENDAKTS 

NO. COA01-52 

(Filed 28 December 2001) 

1. Abatement- declaratory judgment-no insurance cover- 
age as a matter of law-judgment in second action affirmed 

The trial court correctly granted judgment on the pleadings 
for plaintiff in a declaratory judgment action in Wake County 
where defendant had filed an action seeking adjudication of the 
same issues three and one-half hours earlier in Carteret County. 
Plaintiff's policy, as a matter of law, excludes coverage for 
defendant's injuries and the pleadings filed in Wake County would 



196 IN THE COURT OF APPEALS 

NATIONWIDE MUT. INS. CO. v. DOUGLAS 

[I48 N.C. App. 195 (2001)) 

as a matter of law yield the same result at either venue. Although 
it ran contrary to the general rule of abatement, the court's ruling 
nonetheless served the notions of judicial economy upon which 
the abatement doctrine was founded. 

2. Insurance- homeowners-personal liability-secret 
videotaping-intentional act-exclusion from coverage 

A homeowners insurance policy which excluded coverage for 
any injury "which is intended by or which may reasonably be 
expected to result from the intentional acts or omissions or cim- 
inal acts or omissions7' of the insured did not provide coverage for 
intentional infliction of emotional distress and intentional inva- 
sion of privacy arising from the insured's secret videotaping of a 
female in the bathroom of the insured's home because the 
insured's intentional act of secretly videotaping occupants of this 
bathroom was sufficiently certain to cause injury that the insured 
should have reasonably expected such injury to occur. 

Appeal by defendant Kelly Douglas from judgment entered 18 
October 2000 by Judge Abraham Penn Jones in Superior Court, Wake 
County. Heard in the Court of Appeals 17 October 2001. 

Bailey & Dixon, L.L.P, by  Gary S. Parsons and A. John 
Hoomani,  for pla intifJ 

Harrison, North, Cooke & Landreth, by  A. Wayland Cooke, and 
Bennett, Beszuick, McConkey & Marquardt, L.L.P, by  Gporge W 
Beswick, for defendant-appellant Kelly Douglas. 

WYNN, Judge. 

Kelly Douglas appeals from the entry of judgment on the plead- 
ings favoring Nationwide Mutual Insurance Company. We affirm. 

The underlying facts show that while Kelly Douglas stayed at a 
home owned by Jerry Fogleman and insured by Nationwide 
Insurance, Fogleman secretly videotaped her in the bathroom. 
Following Fogleman's conviction under the secret peeping statute, 
N.C. Gen. Stat. $ 14-202 (1999), Douglas brought a civil action against 
him alleging intentional infliction of emotional distress and invasion 
of privacy (98 CVS 386). Nationwide Insurance defended Fogleman 
under a reservation of rights, and a jury awarded Douglas compen- 
satory damages in the amount of $33,000.00 and punitive damages in 
the amount of $50,000.00. 
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On 30 December 1999, Nationwide Insurance brought a declara- 
tory judgment action in Superior Court, Wake County, seeking relief 
from any obligation to indemnify Fogleman on the judgment against 
him. Subsequently, Superior Court Judge A. Leon Stanback, Jr., 
ordered a change of venue to Carteret County. On 20 June 2000, 
Nationwide Insurance voluntarily dismissed that action without prej- 
udice under N.C. Gen. Stat. $ 1A-1, Rule 41 (1999). 

Three days later at 12:54 p.m., Douglas filed a declaratory judg- 
ment action in Superior Court, Carteret County seeking an adjudica- 
tion on the same issues under the action previously dismissed by 
Nationwide Insurance. About three and one-half hours later, 
Nationwide Insurance refiled its declaratory judgment action in 
Superior Court, Wake County. 

Notwithstanding notice of the pending action in Carteret County, 
Superior Court Judge Abraham Penn Jones entered judgment in the 
Wake County action (1) denying Douglas's motion to dismiss based 
on the pending action in Carteret County, (2) denying Douglas's alter- 
native motion for change of venue to Carteret County, and (3) grant- 
ing Nationwide Insurance's Rule 12(c) motion for judgment on the 
pleadings. We uphold the trial court's judgment. 

[I] Douglas argues that the trial court should have dismissed 
Nationwide Insurance's action in Wake County because she had filed 
an action about three and one-half hours earlier in Carteret County 
(00 CVS 726). "Under the law of this state, where a prior action is 
pending between the same parties for the same subject matter in a 
court within the state having like jurisdiction, the prior action serves 
to abate the subsequent action." Eways u. Governor's Island, 326 
N.C. 552, 558, 391 S.E.2d 182, 185 (1990) (citing McDowell v. Blythe 
Brothers Co., 236 N.C. 396, 72 S.E.2d 860 (1952); Carnerorz v. 
Canzeron, 235 N.C. 82, 68 S.E.2d 796 (1952)). SPP State ex rel. Onsloza 
County v. Mercer, 128 N.C. App. 371, 496 S.E.2d 585 (1998). Douglas's 
motion to dismiss presents essentially the same questions as the out- 
moded plea of abatement, and was properly raised in her responsive 
pleading. See Brooks v. Brooks, 107 N.C. App. 44, 47, 418 S.E.2d 
534, 536 (1992) ("[a] plea in abatement based on a prior pending 
action . . . is a preliminary motion of the type enumerated in Rule 
12(b)(2)-(5) and the time for filing such motion is governed by that 
rule"); Lehrer u. Manufacturing Co., 13 N.C. App. 412, 185 S.E.2d 727 
(1972). 

However, in Me~cer, this Court recognized that the plea of abate- 
ment doctrine serves the purpose of avoiding a subsequent action 
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which is "wholly unnecessary and therefore, in the interest of judicial 
economy, should be subject to a plea in abatement." 128 N.C. App. at 
375, 496 S.E.2d at 587. In this matter, in light of our recent decision in 
N.C. Farm. Bureau Mut. Ins. Co. v. Allen, 146 N.C. App. 539, 553 
S.E.2d 420 (2001), judgment on the pleadings in favor of Nationwide 
Insurance would be warranted regardless of whether we allow the 
Wake County judgment to stand or remand this matter on the basis of 
the plea of abatement doctrine to be decided in Carteret County. 
Remanding this matter for abatement of the Wake County action in 
deference to the Carteret County action would therefore offend the 
purpose behind the abatement doctrine. Thus, in the interest of judi- 
cial economy, we discern no reason to make a technical application 
of the plea of abatement doctrine to this case since the result under 
Allen would be the same in either county. 

[2] In Allen, this Court construed an exclusionary provision substan- 
tially the same as the language at issue in the instant case. In that 
case, the homeowner's insurance policy excluded personal liability 
and medical payments coverage for bodily injury "which is expected 
or intended by the insured." Id. at 541, 553 S.E.2d at 421. Similarly, in 
the case at bar, Nationwide Insurance's policy excludes insurance 
coverage for any injury "[wlhich is intended by or which may reason- 
ably be expected to result from the intentional acts or omissions or 
criminal acts or omissions of' the insured. As in Allen, the question 
before us is whether, as a matter of law, the injuries suffered by 
Douglas were intended or may reasonably have been expected by 
Foglen~an, such that coverage for those injuries is barred under 
Nationwide Insurance's policy. We conclude that the policy, as a mat- 
ter of law, excludes coverage for Douglas's injuries, as Fogleman's 
intentional act of concealing a video camera in his bathroom and film- 
ing its occupants was sufficiently certain to cause injury that 
Fogleman should have reasonably expected such injury to occur.' See 
Allen, 146 N.C. App. at 546, 553 S.E.2d at 424. 

In light of this Court's decision in Allen, the pleadings in the mat- 
ter filed in Wake County being the same as those filed in Carteret 
County would as a matter of law yield the same result at either venue: 
judgment in favor of Nationwide Insurance. Thus, we conclude that 
the trial court's failure to abate the action in Wake County in favor of 

1 Notably, In the underlying c1m1 case (98 CVS 386) that gale rise to the com- 
pensatory and punitire damages for which Na t lon~ ide  Insurance is being asked to 
indemnify Fogleman, ajury found Fogleman hable to Douglas for ~ntentzonal infliction 
of emotional distress and zntentzonal Invasion of privacy 
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the prior filed action in Carteret County, although it ran contrary to 
the general rule of abatement, nonetheless served the hoary notions 
of judicial economy upon which the abatement doctrine is founded by 
effectively avoiding a multiplicity of actions, excess delay and duplic- 
itous costs. See Mercer, 128 N.C. App. at 375,496 S.E.2d at 587. 

The trial court's 18 October 2000 judgment on the pleadings for 
plaintiff is therefore, 

Affirmed. 

Judges McCULLOUGH and BRYANT concur. 

KENNETH J. JOHNSON, PLAINTIFF V. DALLAS M. PEARCE, DEFENDANT 

NO. COA01-47 

(Filed 28 December 2001) 

Criminal Conversation- post-separation conduct-divorce 
and alienation of affections distinguished 

The trial court did not err by concluding that a criminal con- 
versation claim may be based solely on post-separation conduct. 
The 1995 amendments to N.C.G.S. Q 50-lG.lA(3) dealt with 
divorce and alimony and do not concern criminal conversation, 
and P h a w  v. Beck dealt solely with alienation of affections. 

Appeal by defendant from judgment entered 6 October 2000 by 
Judge James C. Spencer in Wake County Superior Court. Heard in the 
Court of Appeals 5 November 2001. 

H. Wood Vann for the plaintiff-appellee. 

Smi th  Debnam Narron Wyche Story & Myers, LLI: by John W 
Nawon and Nina G. Kilbride; Daughtry, Woodard, Lawrence & 
Starling, LLP, by Stephen C. Woodard, Jr.; Vernon, Vernon, 
Wooten, Brown, Andrews & Garrett, PA. ,  by Wiley P Wooten; 
Morgenstern & Donuorno, PL.L.C., by Barbara R. Morgenstern; 
James, McElroy & Diehl, PA., by William K. Diehl, Jr.; Reid, 
Lewis, Deese, Nance & Person, by Renny W Deese; Davis & 
Hamel l ,  by Joslin Davis; and Sally Burnett Sharp, for the 
defendant-appellant. 
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EAGLES, Chief Judge. 

Dallas M. Pearce ("defendant") appeals from the trial court's judg- 
ment awarding Kenneth J. Johnson ("plaintiff') $3,000.00 for defend- 
ant's criminal conversation with plaintiff's wife. The sole issue on 
appeal is whether the trial court erred in granting plaintiff's motion 
for directed verdict and finding that post-separation conduct may be 
the basis for a criminal conversation claim. After careful review, we 
hold that a criminal conversation claim may be based solely on 
post-separation conduct. 

At trial, the evidence tended to show that plaintiff married 
Rhonda Mitchell on 14 September 1991. In 1994, the couple began to 
have marital difficulties. In December 1996, Ms. Mitchell began tele- 
phoning defendant, a member of her church. The two soon became 
close friends. On 14 July 1997, plaintiff discovered that Ms. Mitchell 
was regularly calling defendant, and he confronted Ms. Mitchell. An 
argument ensued, and the next day, 15 July 1997, Ms. Mitchell left the 
marital home. Ms. Mitchell and defendant began dating in December 
1997. The two did not engage in sexual intercourse until January 
1998, approximately five months after plaintiff and Ms. Mitchell 
separated. 

On 1 June 1998, plaintiff filed a complaint against defendant alleg- 
ing alienation of affections and criminal conversation. A non-jury trial 
was held during the 11 September 2000 Civil Session of Wake County 
Superior Court, the Honorable James C. Spencer presiding. At the 
close of all evidence, plaintiff made a motion for a directed verdict on 
the issue of criminal conversation, and the trial court granted the 
motion. Thereafter, Judge Spencer entered judgment concluding that 
defendant did not alienate the affections of Ms. Mitchell, that defend- 
ant did commit criminal conversation with plaintiff's wife, and that 
plaintiff was entitled to recover $3,000.00 in damages from defendant. 
Defendant appeals. 

"Criminal conversation is adultery. The cause of action is based 
on the violation of the fundamental right to exclusive sexual inter- 
course between spouses." Scott v. Kiker, 59 N.C. App. 458, 461, 297 
S.E.2d 142, 145 (1982). "[Tlhe gravamen of the cause of action . . . is 
the defilement of plaintiff's wife by the defendant." Chestnut v. 
Sutton, 207 N.C. 256, 257, 176 S.E. 743, 743 (1934). The elements of 
the tort "are the actual marriage between the spouses and sexual 
intercourse between defendant and the plaintiff's spouse during the 
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coverture." Brown v. Hurley, 124 N.C. App. 377, 380, 477 S.E.2d 
234, 237 (1996). 

Our Supreme Court, and this Court following its lead, have made 
it abundantly clear that " '[tlhe mere fact of separation will not bar an 
action for criminal conversation occurring during separation.' " 
Bryant v. Carrier, 214 N.C. 191, 195, 198 S.E. 619, 621 (1938) (quot- 
ing 30 C.J. 1156); see also Brown, 124 N.C. App. at 380, 477 S.E.2d at 
237; Cannon u. Miller, 71 N.C. App. 460, 465, 322 S.E.2d 780, 785 
(1984), vacated by, 313 N.C. 324, 327 S.E.2d 888 (1985). Here, the evi- 
dence showed that defendant and plaintiff's wife engaged in sexual 
intercourse during the coverture. Thus, the facts conclusively estab- 
lish defendant's criminal conversation with plaintiff's wife. 

On appeal, defendant contends that a 1995 amendment to 
Chapter 50 (Divorce and Alimony) of our General Statutes supports a 
holding that post-separation conduct is not actionable as criminal 
conversation. We disagree. 

In 1995, the General Assembly amended G.S. $ 50-16.1A(3) and 
redefined "marital misconduct" as including only those "acts that 
occur during the marriage and prior to or on the date of separation." 
See 1995 N.C. Sess. Laws ch. 319, 5 2. Consequently, our divorce 
and alimony statutes currently permit only consideration of "inci- 
dents of post date-of-separation marital misconduct as corroborating 
evidence supporting other evidence that marital misconduct 
occurred during the marriage and prior to [the] date of separa- 
tion." G.S. 5 50-16.3A(b)(l). Nevertheless, these 1995 amend- 
ments deal strictly with the law as it applies to divorce and 
alimony. These amendments do not concern, nor do they even 
refer to, the tort of criminal conversation. Accordingly, we hold that 
post-separation conduct is sufficient to establish a claim for criminal 
conversation. 

We are aware that this Court recently relied on the 1995 amend- 
ments to G.S. $$  50-16.1A(3) and 50-16.3A(b)(l) in holding that "an 
alienation of affection claim must be based on pre-separation con- 
duct, and post-separation conduct is admissible only to the extent it 
corroborates pre-separation activities resulting in the alienation of 
affection." Pharr  v. Beck, 147 N.C. App. 268, 273, 554 S.E.2d 851, 855. 
However, since Pharr  dealt solely with alienation of affections, we 
are not bound by that panel's dicta stating that "the same principles 
would apply in a criminal conversation case." Id. at 273 n.4, 554 
S.E.2d at 855. 
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We note that this is a controversial area in the legislative arena. 
However, our Supreme Court has made it clear that the tort of crimi- 
nal conversation exists in our State. See Cannon v. Miller, 313 
N.C. 324, 327 S.E.2d 888. Only our General Assembly and Supreme 
Court have the authority to abrogate or modify a common law tort. 
See State v. Lane, 115 N.C. App. 25, 30, 444 S.E.2d 233, 237 (1994) 
("[ilt is the province of our legislature to change the accepted com- 
mon law in this state"); see also State v. Freeman, 302 N.C. 591, 594, 
276 S.E.2d 450, 452 (1981) ("[albsent a legislative declaration, [the 
Supreme] Court possesses the authority to alter judicially created 
common law when it deems it necessary in light of experience 
and reason"). 

Until the legislature or Supreme Court acts to modify the tort 
of criminal conversation, we are bound by decisions of our 
Supreme Court and prior panels of this Court recognizing that the 
mere fact of separation does not bar a claim for criminal con- 
versation occurring during the separation. See Bryant, 214 N.C. at 
195, 198 S.E. at 621; Brown, 124 N.C. App. at 380, 477 S.E.2d at 
237; Cannon, 71 N.C. App. at 465, 322 S.E.2d at 785; see also 
Rogerson v. Fitxpatrick, 121 N.C. App. 728, 732, 468 S.E.2d 447, 450 
(1996) ("[ilt is elementary that this Court is bound by holdings 
of the Supreme Court"); In  the Mutter of Appeal from Civil Penalty, 
324 N.C. 373, 384, 379 S.E.2d 30, 37 (1989) ("[wlhere a panel of the 
Court of Appeals has decided the same issue, albeit in a dif- 
ferent case, a subsequent panel of the same court is bound by that 
precedent, unless it has been overturned by a higher court"). 
Accordingly, we hold that the trial court did not err in concluding 
that a criminal conversation claim may be based solely on post- 
separation conduct. 

Affirmed. 

Judges BIGGS and SMITH concur. 
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STATE O F  NORTH CAROLINA v. ANTONIO HICKS 

NO. COA01-256 

(Filed 28 December 2001) 

Probation and Parole- revocation-after expiration of proba- 
tion period 

The trial court erred by revoking defendant's probation 
where defendant received an eighteen-month probation on 18 
February 1998; his probation was scheduled to expire on 18 
August 1999; and the violation report was signed on 23 July 1999 
but not filed until 18 September 2000, thirteen months after the 
probation period expired. For a court to retain jurisdiction over a 
probationer after the period of probation has expired, the plain 
language of N.C.G.S. Q 1SA-1344(f)(l) requires the State to file a 
written motion with the clerk indicating the State's intent to con- 
duct a revocation hearing before the period of probation expires. 

Appeal by defendant from judgment entered 10 October 2000 by 
Judge Beverly T. Beal in Mecklenburg County Superior Court. Heard 
in the Court of Appeals 26 November 2001. 

Attorney General Roy Cooper, by Special Deputy Attorney 
General Judith R. Bullock, for the State. 

Public Defender Isabel Scott Day, by Assistant Public Defender 
Julie Ramseur Lewis, for defendant-appellant. 

EAGLES, Chief Judge. 

On 18 February 1998, defendant Antonio Hicks pled guilty to four 
counts of embezzlement. Judge Raymond A. Warren suspended 
defendant's six to eight month term of imprisonment and placed 
defendant on supervised probation for a period of eighteen months. 

On 23 July 1999, Probation Officer Teneika Clifton (Officer 
Clifton) signed and dated a Violation Report alleging that defendant 
failed to pay monetary conditions of probation, that he missed sched- 
uled office appointments on four occasions, and that he had 
absconded from supervision. The Violation Report and Order for 
Arrest were file-stamped on 18 September 2000. At the 10 October 
2000 revocation hearing, defendant, appearing pro se, denied the alle- 
gations contained in the Violation Report. 
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At the hearing, the State's evidence tended to show that 
Probation Officer Roxanne Prampong (Officer Prampong) inherited 
defendant's case from another officer on 3 April 2000. At that time, 
defendant was alleged to be an absconder. Defendant's file indicated 
that defendant missed office appointments on 4 May 1999, 1 June 
1999, 17 June 1999, and 22 June 1999. The previous probation officer 
made a home visit on 1 July 1999, left a note on the door, but had no 
contact with defendant. Officer Prampong also determined that as to 
the monetary conditions of his probation, defendant was $360.00 in 
arrears. 

Defendant testified that he met with Officer Clifton in April 1999. 
Defendant testified that Officer Clifton told him that he only had 
$120.00 left to pay, and then it would be over because he would have 
met all of his obligations of the judgment. The same day, defendant 
went to bookkeeping and paid that money. After he did so, defendant 
assumed his probation was over. He continued to reside with his wife 
and children at the same location. He testified that he did not abscond 
and that if he had known that he needed to pay more money, he would 
have done so. 

After hearing testimony, Judge Beal found that the alleged viola- 
tions were true and willful. Judge Beal revoked defendant's proba- 
tionary sentence and activated the sentence of six to eight months 
incarceration. Defendant appeals. 

On appeal, defendant contends that the trial court erred in revok- 
ing defendant's probation. Defendant argues (1) that the trial court 
lacked jurisdiction over the subject matter of the hearing where the 
period of probation had expired before the time of the hearing and (2) 
that the evidence was insufficient to support the trial court's finding 
of fact that defendant wilfully and without lawful excuse violated the 
conditions of his probation. 

A court's jurisdiction to review a probationer's compliance with 
the terms of his probation is limited by statute. In State v. Camp, 299 
N.C. 524, 527, 263 S.E.2d 592, 594 (1980), Justice Huskins wrote: 

When a sentence has been suspended and defendant placed 
on probation on certain named conditions, the court may, at  any 
time during the period of probation, require defendant to appear 
before it, inquire into alleged violations of the conditions, and, if 
found to be true, place the suspended sentence into effect. G.S. 
15A-1344(d) (Supp. 1979). (Citations omitted.) But the State may 
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not do so after the expirat ion of the period of probation except 
as provided in G.S. 15A-1344(f). (Citations omitted.) 

North Carolina General Statute section 15A-1344(f) provides that 
once the period of probation has ended, the court may revoke proba- 
tion only if: 

(1) Before the expiration of the period of probation the State has 
filed a written motion with the clerk indicating its intent to con- 
duct a revocation hearing; and 

(2) The court finds that the State has made reasonable effort to 
notify the probationer and to conduct the hearing earlier. 

Here, defendant received an eighteen-month period of probation 
that began on 18 February 1998. Defendant's probation was sched- 
uled to expire on 18 August 1999. The date written by the probation 
officer on the Violation Report indicates that the officer signed the 
report on 23 July 1999. The file-stamp on the report, however, indi- 
cates that it was not filed with the clerk until 18 September 2000, thir- 
teen months after defendant's probation period expired. To properly 
revoke defendant's probation after 18 August 1999, the State would 
have had to file a written motion with the clerk before the expiration 
of the probation period indicating the State's intent to conduct a revo- 
cation hearing. This did not occur. 

For a court to retain jurisdiction over a probationer after 
the period of probation has expired, the plain language of N.C.G.S. 
3 15A-1344(f)(l) requires the State to "[file] a written motion with the 
clerk indicating [the State's] intent to conduct a revocation hearing" 
before the period of probation expires. Here, the State failed to file 
defendant's Violation Report before defendant's probation period 
had expired. 

Because the State's failure to comply with the plain language of 
N.C.G.S. 5 15A-1344(f)(l) is dispositive, we decline to address 
the additional arguments presented by defendant's counsel and hold 
that the probation revocation proceeding should have been dis- 
missed. "When the record shows a lack of jurisdiction in the lower 
court, the appropriate action on the part of the appellate court is to 
arrest judgment or vacate any order entered without authority." State 
v. Petersilie, 334 N.C. 169, 175, 432 S.E.2d 832, 836 (1993) (quoting 
State v. Felmet, 302 N.C. 173, 176, 273 S.E.2d 708, 711 (1981)). 
Accordingly, the judgment appealed from is arrested and defendant 
discharged. 
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Judgment arrested. 

Judges MARTIN and BIGGS concur. 

CRAIG WASHINGTON, PLAINTIFF V. SHARON WASHINGTON, DEFENDANT 

No. COA01-250 

(Filed 28 December 2001) 

Appeal and Error- appealability-divorce from bed and 
board-child custody deferred-interlocutory order 

A defendant's appeal from a judgment granting a divorce from 
bed and board is dismissed as an appeal from an interlocutory 
order, because: (1) although orders granting divorce from bed 
and board are final orders, the language in this order explicitly 
provides that the issue of child custody was deferred until the 
parties have had the opportunity to participate in mediation; (2) 
this order is not a final judicial determination of all the claims 
raised in the pleadings; and (3) the trial court did not certify this 
order for appeal, and defendant has not argued that delay would 
affect a substantial right. 

Appeal by defendant from judgment entered 4 August 2000 by 
Judge Jane V. Harper in Mecklenburg County District Court. Heard in 
the Court of Appeals 5 December 2001. 

No brief filed for plaintiff-appellee. 

Marnite Shuford, for defendant-appellant. 

TYSON, Judge. 

Sharon Washington ("defendant") appeals from an order granting 
Craig Washington ("plaintiff') a divorce from bed and board. We dis- 
miss the appeal as interlocutory. 

I. Facts 

Plaintiff and defendant were married on 28 May 1988. Two minor 
children were born of the marriage. 
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On 23 January 2000, plaintiff filed a complaint against defendant 
for divorce from bed and board on multiple grounds, child custody, 
and child support. Defendant answered and counterclaimed for 
divorce from bed and board, post-separation support, alimony, child 
custody, and child support. The trial court heard the case on 20 July 
2000. 

On 3 August 2000, the trial court granted plaintiff's claim for 
divorce from bed and board based on indignities he suffered as a 
result of defendant's spendthrift behavior, and dismissed plaintiff's 
other grounds for divorce from bed and board. The trial court also 
granted defendant's claim for divorce from bed and board based upon 
constructive abandonment and dismissed defendant's other grounds 
for divorce from bed and board. Plaintiff's and defendant's remaining 
issues concerning child custody, child support, alimony, and post sep- 
aration support were not resolved in the order. Defendant only 
appeals from the trial court's grant of divorce from bed and board 
for plaintiff. 

Defendant assigns as error the trial court's failure to grant her 
motion to dismiss arguing that the findings of fact do not support its 
conclusions of law, and that the conclusions of law do not entitle 
plaintiff to a divorce from bed and board. We do not reach defendant's 
contentions. The order she appeals from is interlocutory. 

We note at the outset that neither party addressed the issue of 
defendant's right of appeal. "If an appealing party has no right of 
appeal, an appellate court on its own motion should dismiss the 
appeal even though the question of appealability has not been raised 
by the parties themselves." Waters v. Qualified Personnel, Inc., 294 
N.C. 200, 201, 240 S.E.2d 338, 340 (1978) (citations omitted) (empha- 
sis supplied). 

A judgment or order is "either interlocutory or the final determi- 
nation of the rights of the parties." N.C. Gen. Stat. 3 1A-1, 54(a) 
(1967). "A final judgment is one which disposes of the case as to all 
the parties, leaving nothing to be judicially determined between them 
in the trial court . . . . An interlocutory order . . . does not dispose of 
the case, but leaves it for further action by the trial court in order to 
settle and determine the entire controversy." Veazey v. City of 
Durham, 231 N.C. 357, 361-62, 57 S.E.2d 377, 381 (1950) (citations 
omitted). 

The general rule is that "there is no right to appeal from an inter- 
locutory order." Mills Pointe Homeowner's Assoc., Inc. v. Whitmire, 
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146 N.C. App. 297,298, 551 S.E.2d 924, 926 (September 18, 2001) (cit- 
ing Jeffreys v. Raleigh Oaks Joint Venture, 115 N.C. App. 377, 379, 
444 S.E.2d 252, 253 (1994)); Hudson-Cole Dev. Cow. v. Beemer, 132 
N.C. App. 341, 344, 511 S.E.2d 309, 311 (1999). There are two excep- 
tions: (1) a " 'final judgment as to one or more but fewer than all of 
the claims or parties' and the trial court certifies in the judgment that 
there is no just reason to delay the appeal," Jeffreys, at 379, 444 
S.E.2d at 253 (quoting N.C. R. Civ. P. 54(b); Liggett Group, Inc. v. 
Sunas, 113 N.C. App. 19,23,437 S.E.2d 674,677 (1993)), and (2) when 
delay would irreparably affect a substantial right. Abe v. Westciew 
Capital, 130 N.C. App. 332, 334, 502 S.E.2d 879, 881 (1998) (citations 
omitted). 

Our Court has held that a divorce from bed and board pursuant to 
N.C. Gen. Stat. # 50-7 (1985) is a final order. Kale v. Kale, 25 N.C. App. 
99, 101-02, 212 S.E.2d 234, 236, cert. denied, 287 N.C. 259, 214 S.E.2d 
431 (1975). At bar, the parties raised numerous additional issues at 
trial regarding custody and support matters. Although orders granting 
divorce from bed and board are final orders, the language in this 
order explicitly provides that "[tlhe issue of custody was deferred 
until the parties have had the opportunity to participate in media- 
tion." This order is not a final judicial determination of all the claims 
raised in the pleadings. The trial court did not certify this order for 
appeal, and defendant has not argued that delay would affect a sub- 
stantial right. We dismiss defendant's appeal. 

Appeal dismissed. 

Judges TIMMONS-GOODSON and HUDSON concur. 

MMR HOLDINGS, LLC AND TOWN & COUNTRY FORD, INCORPORATED, PETITIOUERS 
v. CITY O F  CHARLOTTE ANT) THE CHARLOTTE ZONING BOARD O F  ADJUST- 
MENT, RESPOXDENTS 

No. COA01-185 

(Filed 28 December 2001) 

Laches- municipal sign ordinance-failure to show prejudice 
The trial court did not err by concluding that respondent city 

is not precluded by the affirmative defense of laches from enforc- 
ing its sign ordinance against petitioner car dealership, because: 
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(1) there were no assurances by city officials that the signs would 
not violate the ordinance; (2) petitioner did not spend any money 
relying on assurances from city officials; and (3) the evidence 
fails to show a resulting prejudice based on the city's delay in 
enforcing the ordinance. 

Appeal by petitioners from judgment entered 29 November 2000 
by Judge L. Oliver Noble in Superior Court, Mecklenburg County. 
Heard in the Court of Appeals 5 December 2001. 

James, McElroy & Diehl, PA., by Richard B. Fennell, for 
petitioners-appellants. 

David M. Smith, Senior Assistant City Attorney, for 
respondents-appellees. 

WYNN, Judge. 

In Abernathy v. Town of Boone Board of Adjustment, 109 N.C. 
App. 459, 427 S.E.2d 875 (1993), this Court recognized that the 
defense of laches could be asserted to prevent a municipality from 
enforcing its ordinances. 

Petitioner, Town and Country Ford, operates an auto dealership 
in Charlotte and leases property from petitioner MMR Holdings. They 
argue on appeal that the doctrine of laches barred the City of 
Charlotte from declaring their balloons, pennants and other declara- 
tions to be a violation of a sign ordinance. We review de novo the peti- 
tioners' contention that the record contains an error of law and hold 
that the defense of laches does not apply to the facts of this case. See 
Westminister Homes, Inc. v. Town of Cary Zoning Bd. of Adjust., 
140 N.C. App. 99, 102, 535 S.E.2d 415, 417-140 (2000), affimed, - 
N.C. -, 554 S.E.2d 634 (2001). Therefore, we affirm the Superior 
Court's holding that the City of Charlotte Zoning Board of Adjustment 
committed no error in denying petitioners' request for a variance 
from the sign ordinance. 

To establish the affirmative defense of laches, our case law rec- 
ognizes that 1) the doctrine applies where a delay of time has resulted 
in some change in the condition of the property or in the relations of 
the parties; 2) the delay necessary to constitute laches depends upon 
the facts and circumstances of each case; however, the mere passage 
of time is insufficient to support a finding of laches; 3) the delay must 
be shown to be unreasonable and must have worked to the disadvan- 
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tage, injury or prejudice of the person seeking to invoke the doctrine 
of laches; and 4) the defense of laches will only work as a bar when 
the claimant knew of the existence of the grounds for the claim. See 
Taylor v. City of Raleigh, 290 N.C. 608, 227 S.E.2d 576 (1976); Allen 
v. City of Burlington Bd. of Adjust., 100 N.C. App. 615, 397 S.E.2d 
657 (1990). 

In Abernathy, Judge Jack Lewis writing for the Court, astutely 
tempered "the general rule to be that laches cannot be asserted 
against a municipality to prevent it from enforcing its own ordinances 
when the delay is reasonable and defendant has suffered no disad- 
vantage due to the delay." Id. at 46.5, 427 S.E.2d at 878. Thus, Judge 
Lewis narrowly determined that under the facts of that case, the doc- 
trine of laches applied because the Town of Boone delayed for almost 
four years before trying to enforce the ordinance although it was 
aware of the potential violation. Additionally, after the business 
owner was assured by two town officials that its sign was in compli- 
ance, the owner spent $250,000 to purchase the adjacent property. 
Thus, this Court concluded, 

As a result, we hold that the unreasonable delay on the part of the 
Town of Boone has worked an unreasonable disadvantage to [the 
business owner] and that it would be unjust to allow the Town of 
Boone to now enforce its sign ordinance 

Id. at 465, 427 S.E.2d 879. 

In contrast to the fact-specific holding of Abemzathy, in the 
present case, there were no assurances by city officials that the signs 
would not violate the Ordinance, and Town and Country Ford did not 
spend any money relying on assurances from city officials. Thus, the 
Superior Court found that: 

11. Town and Country Ford made no change of position based 
upon assurances that the Zoning staff had given to Town and 
Country Ford any assurance that the unlawful signage could con- 
tinue to be used. 

Nonetheless, Town and Country Ford argues that as a result in 
the City's delay in enforcing the Ordinance, it will be required to 
spend substantially more money to renovate its building than it would 
have spent had it known that the City was taking the position that the 
decorations at issue violated the sign ordinance in 1986 or 1990. 
However, the record also shows that Town and Country received a 
warning citation in 1998 but continued to keep the banners up after 



IN THE COURT OF APPEALS 211 

ATCHLEY GRADING CO. v. WEST CABARRUS CHURCH 

[I48 N.C. App. 211 (2001)l 

the warning. There is no evidence in the record that any city official 
told Town and Country that the signs complied with the Ordinance, 
and there is no evidence in the record that based on assurances from 
city officials that Town and Country changed its signs or spent money 
in reliance. Furthermore, the evidence fails to show a resulting preju- 
dice because of the City's delay in enforcing the Ordinance. See 
Knotville Vol. Fire Dept., N.C. v. Wilkes County, 85 N.C. App. 598, 
601,355 S.E.2d 139, 141, disc. review denied, 320 N.C. 632,360 S.E.2d 
88 (1987). Since the facts of this case do not support a determination 
that the delay was unreasonable nor that Town and Country suffered 
great disadvantage due to the delay, we uphold the Superior Court's 
conclusion of law that the City of Charlotte is not precluded from 
enforcing its sign ordinance against Town and Country. 

Affirmed. 

Judges WALKER and THOMAS concur. 

ATCHLEY GRADING COMPANY, PLAINTIFF-APPELLANT V. WEST CABARRUS CHURCH, 
DEFENDANT-APPELLEE 

NO. COA01-198 

(Filed 28 December 2001) 

Appeal and Error- preservation of issues-failure to present 
argument or authority 

A plaintiff's appeal from the trial court's grant of summary 
judgment on 26 April 2000 in favor of defendant in a claim of lien 
and breach of contract action is dismissed because: (1) plaintiff 
only gave notice of appeal from the 20 October 2000 order deny- 
ing plaintiff's N.C.G.S. § 1A-1, Rules 59(7) and 60(b) motion; and 
(2) plaintiff has not presented any arguments or authority per- 
taining to the denial of its N.C.G.S. § 1A-1, Rules 59(7) and 60(b) 
motion as required by N.C. R. App. P. 28. 

Appeal by plaintiff from order entered 20 October 2000 by Judge 
Richard D. Boner in Cabarrus County Superior Court. Heard in the 
Court of Appeals 6 December 2001. 
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Carl S. Conroy for plaintiff-appellant. 

Hartsell, Hartsell & White, PA. ,  by J. Merritt White, 111, for 
defendant-appellee. 

BRYANT, Judge 

On 17 May 1999, plaintiff Atchley Grading Company filed a claim 
of lien for the amount of $80,811.50 against real property owned by 
defendant West Cabarrus Church for services plaintiff provided for 
defendant. Plaintiff instituted this action on 30 August 1999 to 
enforce the lien and present a claim for breach of contract. Defendant 
filed an answer and counterclaim on 28 October 1999. Plaintiff filed a 
reply on 15 December 1999. 

On 27 March 2000, defendant filed a motion for summary judg- 
ment, and plaintiff filed a motion to amend its complaint to include a 
claim of unfair and deceptive trade practices on the same date. A 
hearing on the motions was held on 17 April 2000 with the Honorable 
Richard D. Boner presiding. By order entered 26 April 2000, defend- 
ant's motion for summary judgment was granted pursuant to N.C. R. 
Civ. Pro. 56. 

On 8 May 2000, plaintiff filed a motion for a new trial and relief 
from the 26 April 2000 order pursuant to N.C. R. Civ. Pro. 59(a)(7) and 
60(b)(6), respectively. A hearing for plaintiff's motion was held on 5 
June 2000 with Judge Boner presiding. By order entered 20 October 
2000, plaintiff's N.C. R. Civ. Pro. 59(a)(7) and 60(b)(6) motion was 
denied. On 17 November 2000, plaintiff filed notice of appeal from the 
20 October 2000 order. 

On appeal, plaintiff presents three arguments all relating to the 26 
April 2000 order by which defendant's motion for summary judgment 
was granted. We note that plaintiff only gave notice of appeal from 
the 20 October 2000 order denying plaintiff's N.C. R. Civ. Pro. 59(a)(7) 
and 60(b)(6) motion. Any arguments pertaining to the underlying 
26 April 2000 order are not properly before this Court. See N.C. R. 
App. P. 3; see also Von Ramm v. Von Ramm, 99 N.C. App. 153, 156, 
392 S.E.2d 422, 424 (1990) ("Proper notice of appeal requires that a 
party shall designate the judgment or order from which appeal is 
taken . . . [ . I  Without proper notice of appeal, this Court acquires no 
jurisdiction.") (citations and internal quotations omitted). 

In violation of the rules of appellate procedure, plaintiff has 
neither presented any arguments nor authority pertaining to the 
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denial of its N.C. R. Civ. Pro. 59(a)(7) and 60(b)(6) motion. See 
N.C. R. App. P. 28. Based on the abovementioned violations, plain- 
tiff's appeal is deemed abandoned. Plaintiff's appeal is therefore 
dismissed. 

Dismissed. 

Judges McGEE and HUNTER concur. 
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Landlord and Tenant- commercial lease-declaratory judg- 
ment-change in radio station's call letters 

A de novo review reveals that the trial court did not err in a 
declaratory judgment action seeking the meaning and application 
of a commercial lease by concluding plaintiffs' change in the 
radio station's call letters from WKIX-FM to WRBZ-AM did not 
constitute a breach of the lease and rendered moot defendant's 
counterclaims seeking possession of the premises and the fair 
rental value of the premises from the date of termination to the 
date that plaintiffs vacate the premises, because: (1) there is a 
latent ambiguity in the words "Radio Station WKIX-AM" found in 
Section 7 of the lease; (2) a review of the lease in its entirety and 
considering extrinsic facts revealed that the original parties to 
the lease used the call letters WKlX to describe and name the 
radio station and not to restrict the use of the transmitter site 
only to a radio station using particular call letters; (3) it can be 
deduced from the automatic consent for assignment or sublease 
of the original tenant's interests under the lease to a transferee of 
the radio station's license that the original parties knew that the 
radio station license might be transferred from time to time and 
the transfereehicensee would automatically be assigned or sub- 
leased the transmitter site; and (4) the original parties intended to 
have a long-term lease, the transmitter site was built and was 
being used to broadcast the radio station's signal at the time of 
the lease's formation, and the original parties were in the AM 
radio business. 

Judge TYSON concurring in the result. 

Appeal by defendant Flora Development, LLC, from judgment 
entered 18 August 2000 by Judge Howard E. Manning, Jr., in Wake 
County Superior Court. Heard in the Court of Appeals 18 October 
2001. 
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Womble Carlyle Sandridge & Rice, PLLC, by John C. Cooke and 
Christine Carlisle Odom, for plaintiff-appellees. 

Higgins, Frankstone, Graves & Morris, PA. ,  by David cJ. Hart, 
for defendant-appellant. 

MARTIN, Judge. 

Defendant Flora Development, LLC (hereinafter "Flora"), appeals 
from a declaratory judgment in which the trial court declared the 
meaning of several provisions in a commercial lease. The trial court 
entered judgment declaring the rights of the parties under the lease 
and dismissing defendants' counterclaims in which defendants 
sought possession and rentals, based upon assertions that plaintiffs, 
Alchemy Communications Corp. and Alchemy Communications 
Limited Partnership #1 (hereinafter "Alchemy"), were in default of 
the lease. 

Briefly summarized, the evidence showed the following facts: In 
1986, Adelphi Broadcasting Company sold radio station WKIX-AM to 
Metroplex Communications of North Carolina, Inc. (hereinafter 
"Metroplex"). As a part of the sale, Metroplex and Adelphi Realty 
Company (hereinafter "Adelphi"), an affiliate of Adelphi Broadcasting 
Company, entered into a lease dated 2 September 1986 in which 
Adelphi leased the transmitter site to Metroplex. The transmitter site 
is approximately twenty-five acres in size and consists of five towers, 
each over 400 feet high, a small building housing the transmission 
equipment and underground copper wires radiating 360 degrees that 
run from each of the towers to the edge of the transmitter site. Under 
the lease, Metroplex leased the transmitter site from Adelphi for fifty 
years, with an option to extend the lease for fifty additional years. 
Thus, the lease term expires in the year 2036 but may be extended 
until the year 2086. The annual rent due the landlord under the lease 
is an amount equal to the annual ad valorem real property taxes 
assessed against the transmitter site. 

In 1989, plaintiff Alchemy purchased WKIX-AM from Metroplex 
and assumed its obligations under the lease. On 1 January 1994, plain- 
tiff Alchemy changed the call letters of WKIX-AM to WYLT-AM, and 
then again on 31 July 1995 from WYLT-AM to WRBZ-AM. In addition 
to changing the call letters, plaintiff Alchemy changed the format of 
WKIX-AM from primarily a music format to a sports and talk format. 
Plaintiff Alchemy also moved its offices. The only characteristic com- 
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mon to the former WKIX-AM and the present WRBZ-AM is that they 
both broadcast on the 850-AM frequency. 

On 25 January 1995, an affiliate of defendant Flora acquired fee 
simple title to the transmitter site and surrounding land. Timothy R. 
Smith testified in a deposition on behalf of defendant Flora that with 
the lease in place, the transmitter site has a negative value. According 
to Smith, if defendant Flora could oust plaintiff Alchemy, the trans- 
mitter site's raw land value would be between 1.25 million and 2.5 mil- 
lion dollars. After realizing that the land in question would be much 
more valuable to defendant Flora if there were no lease, defendants 
attempted to negotiate a relocation deal with plaintiff Alchemy. 
However, this attempt was abandoned after plaintiff Alchemy deter- 
mined that relocation would not be economically feasible. 

Thereafter, defendants devised a plan to encircle the transmitter 
site with new development. This triggered plaintiffs to file a declara- 
tory judgment action against defendants. Plaintiffs sought a declara- 
tion of the meaning and application of the lease's express covenant of 
quiet enjoyment. After plaintiffs instituted its declaratory judgment 
action, on 26 May 1999, defendant Flora sent plaintiff Alchemy writ- 
ten notice of default on grounds that plaintiff Alchemy had: (1) failed 
to use the premises for the transmission of WKIX-AM; (2) licensed the 
use of the premises to WRBZ-AM; and (3) assigned the lessee's inter- 
est without defendant Flora's consent. The notice gave plaintiff 
Alchemy ten days to cure the alleged defaults. After plaintiffs failed 
to cure the defaults alleged by defendants, on 18 June 1999, defend- 
ants filed counterclaims against plaintiffs seeking possession of the 
premises and the fair rental value of the premises from the date of 
termination to the date that plaintiffs vacate the premises. 

Defendants sought summary judgment as to their counterclaims 
and plaintiffs sought summary judgment as to defendants' counter- 
claims. Both motions were denied on 16 December 1999. After a 
non-jury trial, the trial court entered judgment on 18 August 2000 
declaring the rights of the parties and dismissing defendants' coun- 
terclaims. The trial court stated in its judgment that it was basing its 
decision only upon the four corners of the lease and the facts which 
appeared to be undisputed between the parties. Defendant Flora 
appeals. 

The sole issue on appeal is whether plaintiff Alchemy violated 
Section 7 of the lease since it changed the radio station's call letters 
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from WKIX-AM to WRBZ-AM. Section 7 of the lease provides in rele- 
vant part as follows: 

USE OF PREMISES BY LESSEE: The Lessee may use the 
Premises only for the purpose of thereupon maintaining its AM 
radio transmitter and AM transmission towers for Radio Station 
WKIX-AM; for any and all uses which are ancillary to the use of 
this property for WKIX radio transmission purposes, such as 
parking, the erection of additional buildings for radio transmit- 
ters or for radio studios and other like uses; and, except with 
Lessor's permission, for no other purpose. . . . Notwithstanding 
the foregoing, so long as Lessee shall remain the licensee of and 
actively operate Radio Station WKIX-AM, it may license to others 
the use of its transmission towers located upon the Premises for 
mounting antennae and for other radio transmission purposes 
and permit others to erect structures for housing transmission 
equipment ancillary to their use of the towers for transmission 
purposes. 

At the outset, we must establish the appropriate standard of 
review. The issue on appeal is a matter of contract interpretation and 
thus, a question of law. Harris v. R a y  Johnson Const. Co., Inc., 139 
N.C. App. 827, 534 S.E.2d 653 (2000). Therefore, the proper standard 
of review is de novo. Id .  Since in the instant case, no errors have been 
assigned to any of the findings of fact contained in the judgment, the 
findings of fact are presumed to be correct. Okwara v. Dillard Dept. 
Stores, Inc., 136 N.C. App. 587, 525 S.E.2d 481 (2000). 

In the case sub judice, the trial court found the following 
facts: 

1. The Plaintiff Alchemy Communications Limited Partnership #1 
("ACLP") is licensed to operate and own the AM radio station that 
broadcasts at 850-AM (the "Radio Station"). At the time of the for- 
mation of the Lease, the Radio Station was called WKIX-AM and 
now is called WRBZ-AM. ACLP is the successor-in-interest to the 
tenant under the Lease. 

2. Since 1982, the Radio Station's signal has been transmitted 
from the premises leased to the plaintiffs and their predecessor- 
in-interest pursuant to the Lease (the "Transmitter Site"). The 
Transmitter Site is approximately twenty-five (25) acres in size 
and consists of five (5) towers, each over 400-feet high, a small 
building housing the transmission equipment and underground 
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copper wires radiating 360 degrees from each of the towers that 
run to the edge of the Transmitter Site. 

3. The Transmitter Site is a portion of a 95-acre tract acquired by 
the defendant Flora Development, LLC ("Flora"). The defendant 
Flora acquired the 95-acre tract subject to the Lease. The defend- 
ant Flora has purchased tracts of property adjacent to the 95-acre 
tract, assembled them together and owned an overall tract of 
approximately 225 acres at the time this action was filed. 

4. Flora is the successor-in-interest to the original landlord, 
Adelphi Realty Company, a division of Mann Media ("Adelphi 
Realty") under the Lease by way of purchasing the 95-acre 
tract. 

5. Preston Development Company sometimes acts as the agent 
or apparent agent on behalf of Flora in regard to the Lease and 
the development activities occurring on the overall tract cur- 
rently owned by Flora. 

6. When the defendant Flora acquired the 95-acre tract, it had 
record and actual notice of: (I) the Lease, (2) the use of the 
Transmitter Site, (3) the easement between Adelphi Realty and 
the Town of Cary. . . and (4) the Memorandum of Lease. . . . 

7. In September of 1986, Adelphi Realty, the original landlord, 
formed the Lease with Metroplex Communications of North 
Carolina, Inc., the original tenant. Both the original landlord and 
the original tenant of the Lease were in the AM radio business 
when they formed the Lease. 

8. The defendant Flora succeeded to Adelphi Realty's rights and 
duties as established by the Lease and currently possesses the 
rights granted and the duties imposed upon the landlord Adelphi 
Realty pursuant to the Lease. 

9. Pursuant to the Lease, the initial Lease term expires in the year 
2036 and may be extended for another fifty (50) years or until the 
year 2086. The annual rent due the landlord is to be in the amount 
of the annual ad valorem real property taxes assessed against the 
Transmitter Site. Put another way, the annual rent under the lease 
is determined by the amount of the real property tax assessed 
against the Transmitter Site each year. 

Based on these undisputed findings and the lease, the trial court 
made conclusions of law as to the meaning of the lease, the legal 
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effect of the change of the radio station call letters in 1994 and 1995, 
and the legal effect of possible future call letter changes. The court 
stated in its judgment that it based its decision upon the four corners 
of the lease and the facts which appear to be undisputed between the 
parties. The court ruled that the change in call letters by plaintiff 
Alchemy from WKIX-AM to WYLT-AM and then to WRBZ-AM did not 
constitute a breach of the lease, nor would any subsequent change in 
call letters by a rightful tenant constitute a breach of the lease. The 
trial court also dismissed defendant's counterclaims. 

Defendant Flora contends that the trial court erred in concluding 
that the lease extends to the licensee of the radio station which 
broadcasts at 850-AM. Defendant argues that the lease and specifi- 
cally Section 7 is unambiguous and that the trial court improperly 
considered extrinsic evidence under the par01 evidence rule. We hold 
that the trial court properly determined that plaintiff Alchemy had not 
breached the lease by changing the radio station's call letters. 

"The terms of a lease, like the terms of any contract, are con- 
strued to achieve the intent of the parties at the time the lease was 
entered into." Lexington Ins. Go. v. Tires Into Recycled Energy 
and Supplies, Inc., 136 N.C. App. 223,225,522 S.E.2d 798,800, (1999), 
disc. review denied, 351 N.C. 642, 543 S.E.2d 872 (2000). Addition- 
ally, the Court should reject an interpretation of the terms of a lease 
which would be unreasonable or unequal if this can be done consist- 
ently with the tenor of the agreement. Discount Cow. v. Mangel's, 
2 N.C. App. 472, 163 S.E.2d 295 (1968). Further, "a construction 
which is most obviously just is to be favored as being most in accord- 
ance with the presumed intention of the parties." Id. at 477, 163 
S.E.2d at 299. 

Even though words in a lease seem clear and unambiguous, a 
latent ambiguity exists if their meaning is less than certain when 
viewed in the context of all the surrounding circumstances. 
Jefferson-Pilot Life Ins. Co. v. Smith Helms Mulliss & Moore, 110 
N.C. App. 78, 429 S.E.2d 183 (1993). If a latent ambiguity exists, pre- 
liminary negotiations and surrounding circumstances may be used to 
determine what the parties intended; id., for as our Supreme Court 
has noted, "he who stops at the letter 'goes but skin-deep into the 
meaning.' " Temple Co. u. Guano Co., 162 N.C. 87, 90, 77 S.E. 1106, 
1107 (1913) (citations omitted). A lease should not "be interpreted 
according to the strict letter, especially if it will defeat the manifest 
intention, as gathered from the whole instrument." Id. at 90, 77 S.E. at 
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1107. Another rule of interpretation for leases is that an undefined 
word in a lease "should be given its natural and ordinary meaning." 
Charlotte Housing Authority v. Reming, 123 N.C. App. 511, 514, 473 
S.E.2d 373, 375 (1996). 

Since this case deals with a lease provision that plaintiff Flora 
argues places a restriction on the use of the land, we must refer to 
rules regarding the interpretation of use restrictions. Use restrictions 
in leases will not be implied and will be construed against the land- 
lord. See e.g., Jenkins v. Rose's Stores, Inc., 213 N.C. 606, 197 S.E. 174 
(1938); James A. Webster, Jr., Webster's Real Estate Law in  North 
Carolina, # 12-20, at 511 (Patrick K. Hetrick & James B. McLaughlin, 
Jr. eds., 5th ed. 1999). Such a provision must be explicit and unam- 
biguous. Forrest Drive Assoc. u. Wal-Mart Stores, Inc., 72 F. Supp. 2d 
576 (M.D.N.C. 1999). A mere statement of the purpose of a lease or 
words that describe the use of the premises are deemed permissive 
rather than restrictive. James A. Webster, Jr., Webster's Real Estate 
Law i n  North Carolina, # 12-20, at 511 (Patrick K. Hetrick & James 
B. McLaughlin, Jr. eds., 5th ed. 1999). 

Applying these rules to the lease at issue in this case, we first 
note that there is a latent ambiguity in the words "Radio Station 
WKIX-AM" found in Section 7 of the lease. On their face, the words 
seem to be clear and unambiguous. However, when looking at the 
whole instrument and the surrounding circumstances, these words 
are less than certain. Therefore, it is appropriate for the trial court to 
consider such evidence as preliminary negotiations and surrounding 
circumstances in order to clarify the terms and determine what the 
parties intended. See Thomco Realty, Inc. u. Helms, 107 N.C. App. 
224,418 S.E.2d 834, disc. review denied, 332 N.C. 672, 424 S.E.2d 407 
(1992). 

From a review of the lease in its entirety and considering extrin- 
sic facts, it is clear that the original parties to the lease used the call 
letters, WKIX, to describe and name the radio station and not to 
restrict the use of the transmitter site only to a radio station using 
particular call letters. Bernard Mann, owner of Adelphi (original 
lessor), provided the following explanation for the phrase "radio sta- 
tion WKIX-AM" Section 7 of the lease during his deposition: 

Hart: But why specifically does it say radio station WKIX-AM? 

Mann: That's what it was called at that time. 
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Hart: If your intent was to limit it to AM radio transmission pur- 
poses, wouldn't it have been sufficient to end that clause 
after the word "towers", so that- 

Mann: But that was the name of it. That was the name of the 
radio station. 

Hart: Why was it important to name the radio station? 

Mann: How do you refer to it unless you name it? 

Hart: Well, you can call it-couldn't this section reasonably say, 
the lessee may use the premises only for the purpose of 
thereupon maintaining it's AM transmitter and AM trans- 
mission towers? 

Mann: I suppose it could, but it had a name, we used the name. 

Hart: How many times does the- 

Mann: It's not any different than having a driver's license and you 
get married, so you get your name changed. You're still 
permitted to drive. 

Section 19 of the lease also provides insight into the original parties' 
intent. Section 19, in relevant part, provides the following: 

(19) ASSIGNMENT AND SUB-LEASING. Lessee shall not assign, 
mortgage or encumber this lease or the Premises without the 
prior written consent of the Lessor in each instance which con- 
sent shall not be unreasonably withheld. Notwithstanding the 
foregoing, Lessor consents to the assignment or sublease by 
Lessee of its interests under this lease to the transferee of its 
license for the operation of WKIX-AM . . . . 
It can be deduced from the automatic consent for assignment or 

sub-lease of the original tenant's interests under the lease to the 
transferee of the radio station's license that the original parties knew 
that the radio station license might be transferred from time to time 
and the transferee~licensee would automatically be assigned or sub- 
leased the transmitter site. We must also note that it was clear that 
the original parties intended to have a long-term lease, the transmit- 
ter site was built and was being used to broadcast the radio station's 
signal at the time of the lease's formation, and the original parties 
were in the AM radio business. Thus, the original parties knew the 
technical meaning, the use and purpose of AM radio call letters gen- 
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erally and "WKIX-AM" particularly. After reviewing the undisputed 
extrinsic facts and the lease itself, we conclude that the term "WKIX- 
AM" in Section 7 of the lease was simply descriptive of the AM radio 
station that broadcasts at 850-AM and does not restrict the use of the 
transmitter site to the radio station WKIX-AM. Accordingly, Alchemy 
is not in default for changing the call letters to WYLT-AM and then to 
WRBZ-AM. 

Defendant Flora complained of, but did not assign error to, 
the trial court's dismissal of defendants' counterclaims before they 
presented any evidence. The trial court's ruling that the change in call 
letters did not constitute a breach of the lease necessarily rendered 
moot defendant's counterclaims seeking possession of the premises 
and the fair rental value of the premises from the date of termination 
to the date that plaintiffs vacate the premises. Since the trial court 
concluded that there was no breach in the lease, there was no date of 
termination. 

Affirmed. 

Judge WALKER concurs. 

Judge TYSON concurs in the result. 

TYSON, Judge, concurring in the result. 

I agree with the majority's decision that plaintiff Alchemy did not 
breach its lease merely by changing the radio station's call letters. I 
write separately because the lease does not contain a latent ambigu- 
ity that would permit extrinsic evidence or testimony. I would con- 
strue the lease within its four corners. 

The trial court based its interpretation upon the "four corners" of 
the lease, and found that the lease did not contain ambiguity. 
Accordingly, extrinsic evidence should not have been allowed to 
explain the terms of the unambiguous lease. 

If a writing is unambiguous, "all prior and contemporaneous 
negotiations . . . are deemed merged in the written agreement . . . . 
[Plarol testimony . . . or conversations inconsistent with the writing, 
or which tend to substitute a new and different contract from the one 
evidenced by the writing, is incompetent." Neal v. Marrone, 239 N.C. 
73, 77, 79 S.E.2d 239, 242 (1953) (citations omitted). Trial courts that 
do not specifically find an ambiguity in a fully integrated writing, 
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should refrain from smuggling extrinsic matters into evidence to 
explain the document. 

I agree with the majority that "the Court should reject an inter- 
pretation of the terms of a lease which would be unreasonable or 
unequal if this can be done consistently with the tenor of the agree- 
ment." I do not agree, however, that the lease, construed as a whole, 
is ambiguous. "An ambiguity exists where the language of a contract 
is fairly and reasonably susceptible to either of the constructions 
asserted by the parties." Glover v. First Union National Bank, 109 
N.C. App. 451, 456, 428 S.E.2d 206, 209 (1993) (citing St. Paul Fire & 
Marine Ins. u. Freeman-White Assoc., 322 N.C. 77, 366 S.E.2d 480 
(1988) (emphasis supplied)). 

Here, the plain language of the lease allows the lessee and its 
assignees to use the premises to operate and maintain a radio station 
including transmitter and transmission towers "for any and all uses 
which are ancillary to the use of this property for . . . radio transmis- 
sion purposes." The parties remain bound to the terms of the lease 
regardless of how valuable the land containing the premises later 
becomes. Defendant landlord, as successor-in-interest to Adelphi 
Realty Company, purchased the land subject to the lease in this 
action. Mosely & Mosely Builders, Inc. v. Landin Ltd., 97 N.C. App. 
511, 525, 389 S.E.2d 576, 584 (1990). 

I concur in the result. 

IN THE MATTER OF: DESIREE NATASHA FLETCHER 

No. COA01-171 

(Filed 2 January 2002) 

1. Termination of Parental Rights- standard-typographical 
error 

The trial court applied the proper standard of proof in a ter- 
mination of parental rights action where the court's order 
referred to "clear cogent and evidence." The intent of the court to 
apply the clear and convincing standard is apparent and the omis- 
sion of "convincing" was most likely a typographical error. 
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2. Termination of Parental Rights- efforts to  correct prob- 
lems-insufficient 

The trial court did not err by terminating respondent- 
mother's parental rights where she had made efforts to correct 
the conditions which led to her child's removal, but the evidence 
supports the trial court's determination that her progress was 
insufficient. 

3. Termination of Parental Rights- progress by father- 
inability t o  protect child from mother 

The trial court's findings of fact supporting the termination of 
a father's parental rights were not supported by clear and con- 
vincing evidence where he made reasonable progress and was 
cooperative, completed all of the required classes and therapy, 
and visited with the child. The crux of the termination appears to 
be the father's inability to protect his child from his wife, the 
child's mother, who is a chronic psychiatric patient with diag- 
nosed psychosis and paranoid personality disorder. The record 
fails to show clear and convincing evidence that the father was 
unable or unwilling to protect his child from his wife and does 
not reflect whether he made the decision to remain with his wife 
rather than preserve his parental rights. 

Appeal by respondent from order entered 17 March 2000 by 
Judge James W. Morgan in District Court, Lincoln County. Heard in 
the Court of Appeals 7 November 2001. 

Rebecca J. Pomeroy attorney for Lincoln County  Department of 
Social Services, for petitioner-appellee. 

Brenda S. McLain for respondent-appellants. 

Charles E. Wilson, J1: and Katherine Haen, guardians ad litem. 

WYNN, Judge. 

Following our review of this termination of parental rights order, 
we affirm as to Karan Fletcher but reverse as to David Fletcher. 

On 2 May 1997, Lincoln County Department of Social Services 
filed a petition alleging neglect by the Fletchers of their ten- 
month-old child. The Department of Social Services alleged that 
Ms. Fletcher's mental and physical condition caused limitations on 
her ability to properly care for the child and that Mr. Fletcher was 
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unable to provide a safe environment for the child. After a hearing, 
the trial court adjudicated the child to be neglected. 

A disposition hearing followed in which the trial court ordered 
that the Fletchers undergo psychological evaluations, follow recom- 
mendations, and complete parenting classes. 

On 24 February 1999, the trial court conducted a review and 
permanency hearing and ordered that reunification efforts be ceased 
with Ms. Fletcher and that Mr. Fletcher present a detailed plan of care 
to the court. On 21 July 1999, the trial court held a continued perma- 
nency planning hearing and found that Ms. Fletcher continued to 
make no progress and that Mr. Fletcher had not prepared a detailed 
plan as ordered by the court. Thereafter, Lincoln County Department 
of Social Services petitioned to terminate their parental rights; after a 
hearing, the trial court found that: 

3. Petitioner filed a petition on May 2, 1997, alleging the minor 
child was neglected. Said child was adjudicated to be neglected at 
a hearing held May 19, 1997 due to the mother's mental and phys- 
ical condition causing limitations in the mother's ability to prop- 
erly care for the child and the father not being able to provide a 
safe environment for the child. 

4. Following said adjudication the respondents were directed, 
among other things, to: undergo psychological evaluations and 
follow any recommendations; attend and complete parenting 
classes; and be allowed visitation with the child. 

5. A review was held in the matter on November 10, 1997 at 
which the Court found that the respondents: had received psy- 
chological evaluation; had completed parenting classes; had 
signed a release regarding medical records; and had participated 
in visitation with the child. The Court found further that the 
respondents had not followed the recommendations made fol- 
lowing the psychological evaluation. 

6. Following said review hearing the Court directed: that visita- 
tion continue no less than bi-weekly and that changes in the visi- 
tation should be based upon the parents' response to treatment 
recommended by Dr. William Varley; that the mother receive psy- 
chiatric treatment beginning with an evaluation by a trained psy- 
chiatrist if said psychiatrist deems necessary; and that David 
Fletcher receive extensive personal counseling, further assess- 
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ment of his substance use, patterns, and ongoing evaluation for 
depression. 

7. A review hearing was held May 27, 1998 at the conclusion of 
which the Court entered an order directing that the counseling 
previously ordered for the respondents be continued and that the 
petitioner was to assist with transportation for the Respondents 
and amending the visitation schedule as necessary for the 
Respondents' work schedule. 

8. A review hearing was held August 19, 1998 at which the Court 
found that the Respondents had developed problems with the 
Department of Social Services' Social Worker assigned to their 
case that caused the Respondents difficulty in their reunifications 
efforts. The Court deemed it necessary to take the "extraordinary 
step" of directing that a new social worker be assigned to the case 
to attempt to succeed at reunification efforts. The court also 
ordered that medical records be obtained to assist their psychia- 
trist with his evaluation and treatment of the mother. 

9. A review and permanency planning hearing was held February 
24, 1999 at which the Court found that the respondent mother had 
been evaluated by Dr. Soong Lee of the Lincoln Counseling 
Center. The court further found that the respondent mother: was 
defensive and uncooperative with the evaluation; that she denied 
having any problems; that she was not making progress in treat- 
ment; and was not motivated for treatment. The Court further 
found that the respondent father intended to develop a plan of 
care for the child. The Court also found that the respondent 
mother was making no progress and insufficient efforts toward 
progress in correcting the conditions that led to the child's 
removal from the respondents' home. The Court ordered that 
reunification efforts be ceased with the mother and that the 
father present a detailed plan of care to the court by the May, 1999 
court date. Said order also directed that the father have a sepa- 
rate residence from the mother. The findings in said order did not 
indicate that a separate residence was required. 

10. The continued permanency planning hearing was held May 
26, 1999. The Court found that the mother had continued to make 
no progress toward correcting the conditions that led to the child 
being removed from the respondents' home. The court further 
found that the father had been requested on numerous occasions 
to prepare a detailed plan of care that would provide a safe and 
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suitable home for the minor child. The father to date had only 
prepared a non-detailed outline a plan of a care for the child. 

11. The mother was seen by Dr. William H. Varley on five occa- 
sions between July 9,1997 and September 8,1997 for the purpose 
of a psychological evaluation. Dr. Varley found that the mother 
suffered from psychological problems that would preclude the 
mother from being able to provide effective parenting. He recom- 
mended that the mother undergo a prolonged period of psychi- 
atric treatment to address these problems. The Court adopts Dr. 
Varley's findings as its own. 

12. The mother was seen by Dr. Soong Lee for further evaluation 
and treatment between June 26,1998 and October 1,1998. Dr. Lee 
found that she was not motivated for treatment and that it was 
unlikely that she would make any significant progress with the 
court ordered therapy. The court adopts Dr. Lee's findings as its 
own. 

13. The parties were allowed significant and substantial super- 
vised visitation with the minor child. During many of the visits 
the mother spent a portion of the time being hostile with the 
Social Workers and demonstrated poor parenting skills with the 
child and a lack of closeness with the child. The father present- 
ed much more closeness with the child and appropriate parent- 
ing skills. 

14. The father never prepared a detailed plan of care for the child 
that would provide a safe and suitable home and appropriate day 
care. 

Based on these findings, the trial court concluded that, 

The mother and father have willfully left the minor in foster care 
for more than twelve months without a showing to the satisfac- 
tion of the Court that reasonable progress under the circum- 
stances was made in correcting the conditions that led to the 
child's removal in accordance with NCGS 7B-llll(2).1 

1. N.C. Gen. Stat. 4 7B-llll(2) (1999) provides for termination of parental rights 
upon a showing that: 

The parent has willfully left the juvenile in foster care or placement outside the 
home for more than 12 months without showing to the satisfaction of the court 
that reasonable progress under the circun~stances has been made within 12 
months in correcting those conditions which led to the removal of the juvenile. 
Provided, however, that no parental rights shall be terminated for the sole reason 
that the parents are unable to care for the juvenile on account of their poverty. 
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As to Ms. Fletcher, the trial court further found that, 

The mother is incapable of providing for the proper care and 
supervision of the minor child due to mental illness such that the 
child is a dependent child in accordance with NCGS 7B-11 ll(6).2 

Having found the existence of at least one ground for termination 
under N.C. Gen. Stat. 3 7B-1111, the trial court concluded that the 
Fletchers' parental rights should be terminated, and that the best 
interest of the minor child did not require that their parental rights 
not be terminated. Accordingly, the trial court terminated the 
parental rights of the Fletchers by order dated 17 March 2000. From 
that Order, the Fletchers appeal. 

In North Carolina, Chapter 7B sets forth the procedural require- 
ments for the termination of parental rights; it requires that the trial 
court make a two stage-inquiry. See N.C. Gen. Stat. $ 7B-1110 (1999). 
First, in the adjudicatory stage, the trial court must determine 
whether the evidence clearly and convincingly establishes at least 
one ground for the termination of parental rights listed in N.C. Gen. 
Stat. # 7B-1111. See I n  ?-e Blackbum, 142 N.C. App. 607, 610, 543 
S.E.2d 906, 908 (2001). Second, if at least one ground for termination 
is established at the adjudication stage, the matter proceeds to the 
dispositional stage where the trial court, 

shall issue an order terminating the parental rights of such parent 
with respect to the juvenile unless the court shall further deter- 
mine that the best interests of the juvenile require that the 
parental rights of the parent not be terminated. 

N.C. Gen. Stat. # 7B-1110 (1999); See l n  re Curr, 116 N.C. App. 403, 
407, 448 S.E.2d 299, 302 (1994) (holding that the court may exercise 
its discretion in the dispositional stage only after the court has found 
that there is clear and convincing evidence of one of the statutory 
grounds for terminating parent rights). 

[I] Preliminarily, we summarily dispose of the contention of both 
parents that the trial court failed to apply the proper standard of 

2. N.C. Gen. Stat. 6 78-1111(6) (1999) provides for termination of parental r~ghts  
upon a showing that: 

[Tlhe parent is incapable of pro~lding for the proper care and supervision of the 
juvenile, such that the juvenile is a dependent juvenile within the meaning of G.S. 
7B-101, and that there is a reasonable probability that such incapability will con- 
tinue for the foreseeable future. Incapability under this subdivision may be the 
result of substance abuse, mental retardation, mental illness, organic brain syn- 
drome, or any other similar cause or condition. 
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proof under N.C. Gen. Stat. § 7B-llll(b) ("The burden in such pro- 
ceedings shall be upon the petitioner or movant to prove the facts jus- 
tifying such termination by clear and convincing evidence"); see In re 
Church, 136 N.C. App. 654,657,525 S.E.2d 478,480 (2000) ("Although 
the termination statute does not specifically require the trial court to 
affirmatively state in its order terminating parental rights that the 
allegations of the petition were proved by clear and convincing evi- 
dence, without such an affirmative statement the appellate court is 
unable to determine if the proper standard of proof was utilized) 
(citation omitted); see also In re Larnbert-Stowers, 146 N.C. App. 438, 
552 S.E.2d 278 (2001). 

The trial court's Order in this case states, "based upon the fore- 
going findings the Court concludes by clear cogent and evidence that 
. . . ." The respondents argue that the omission of the word "convinc- 
ing" in the order indicates that the trial court did not apply the proper 
standard. We, however, hold that under the facts of this case, notwith- 
standing the omission of the word "convincing," the intent of the trial 
court to apply the "clear and convincing" standard is apparent. 
Indeed, the omission of the word "convincing" was most likely a typo- 
graphical error. Thus, this assignment of error is rejected. 

I. Termination of Ms. Fletcher's Parental Rights 

[2] As to Ms. Fletcher, the record shows that she was ordered to 
undergo a psychological evaluation, follow all recommendations 
from the psychological evaluation, complete parenting classes, sign 
medical release documents, and attend Department of Social Services 
visitations with her child. 

At the termination proceeding, Dr. Soong Lee, a psychiatrist, tes- 
tified regarding his evaluation of Ms. Fletcher. Based on his testi- 
mony, the court found as a fact that she was defensive and not very 
cooperative during the evaluation. Dr. Lee documented Ms. Fletcher's 
long-standing mental illnesses and her inability to interact with her 
child. He detailed her non-cooperative desire to reunite with her child 
and the detrimental impact that she had on her child. He opined that 
Ms. Fletcher should not be given custody of her child and that super- 
vised visits between her and the child could be detrimental to the 
child. He recommended that no interaction between Ms. Fletcher and 
the child take place. 

Dr. William Varley, a psychologist, also testified at the termination 
of parental rights hearing regarding the psychological evaluation he 
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completed on Ms. Fletcher. He stated that "she did not accept any 
responsibility or blame for any of her circumstances or any of the 
decisions that were made about her child." Dr. Varley also com- 
mented that he would recommend that contact between Ms. Fletcher 
and her child occur with supervision and monitoring. 

Stephanie Hodges, a social worker for Lincoln County 
Department of Social Services, testified at the termination of parental 
rights hearing. She discussed Ms. Fletcher's inability after two years 
to parent her child and her aggressive nature. Ms. Hodges presented 
sixteen volumes of history to the court regarding Ms. Fletcher's two 
older children who remain in foster care in South Carolina and dis- 
cussed the court's decision not to allow Ms. Fletcher to visit the boys. 
Ms. Hodges further testified about all of the efforts made by the 
Department of Social Services to reunify Ms. Fletcher with her child 
including transportation to and from the visits; money spent for her 
medical, psychological needs, parenting classes; and referrals to all of 
the services. Ms. Hodges testified that during numerous visits with 
her child, Ms. Fletcher did not interact with her child and would often 
seem more interested in the things in the room than her child. She 
also observed Ms. Fletcher hit and yell at the child. 

The Guard ian  ad Li tem,  Dorris Hoyle, also testified about the 
supervised visits. She commented on the lack of affection between 
Ms. Fletcher and her child and that she observed Ms. Fletcher slap the 
child. She concluded her testimony by stating that it was in the best 
interest of the child for the court to terminate her parental rights. 

We find that the actions and inactions of Ms. Fletcher rise to a 
level of willfully leaving her child in foster care for more than twelve 
months without showing to the satisfaction of the court that reason- 
able progress under the circumstances had been made in correcting 
the conditions that led to the child's removal under N.C. Gen. Stat. 
Q 7B-llll(a)(2). To uphold the trial court's order, we must find that 
the mother's failure was willful which is established when the 
respondent had the ability to show reasonable progress, but was 
unwilling to make the effort. See I n  re McMillon, 143 N.C. App. 402, 
546 S.E.2d 169, disc. review denied, 554 S.E.2d 341 (2001). A finding 
of willfulness does not require a showing of fault by the parent. See 
In re  Bishop, 92 N.C. App. at 669, 375 S.E.2d at 681. 

In the present case, even though the respondent mother made 
some efforts, the evidence supports the trial court's determination 
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that she did not make sufficient progress in correcting conditions that 
led to the child's removal. We therefore conclude that the findings of 
the trial court under N.C. Gen. Stat. § 7B-11 ll(a)(2) in terminating 
Ms. Fletcher's parental rights were supported by clear and convincing 
evidence. We further conclude that the record shows no abuse of dis- 
cretion by the trial court in determining that it would be in the best 
interest and welfare of the minor child for the parental rights of Ms. 
Fletcher to be terminated under N.C. Gen. Stat. § 7B-1111. See In re 
Nolan, 117 N.C. App. 693, 700, 453 S.E.2d 220 (1995) (holding that a 
finding of any one of the statutory grounds for termination, will sup- 
port an order for termination). Therefore, we uphold the decision of 
the trial court terminating Ms. Fletcher's parental rights. 

11. Termination of Mr. Fletcher's Parental Rights 

[3] As to Mr. Fletcher, the record is unclear as to the evidence that 
the trial court relied upon to determine that he willfully left the minor 
child in foster care for more than twelve months without making rea- 
sonable progress in correcting those conditions that led to the 
removal of the child from his home. The record shows that Mr. 
Fletcher attended bi-weekly visits with the child, completed psycho- 
logical evaluations and treatment, completed parenting classes and 
maintained contact with the Department of Social Services. 

Stephanie Hodges, the social worker, testified at the termination 
proceedings that the trial court ordered that Mr. Fletcher develop a 
plan. The plan was to show how Mr. Fletcher could adequately 
provide for the needs, safety and welfare of his child, including 
emergency and contingency plans and daycare, residential care and 
budgeting. Mr. Fletcher testified that he had contacted several day- 
care centers but that they did not have any openings. He met twice 
with Cynthia Vinson at Gaston Community Action to work on bud- 
geting; he also met with Lori Burgess from Child Care Coordinators, 
who showed him films and discussed with him how to care for the 
minor child. The record shows that Mr. Fletcher interacted well with 
his daughter and he was by far the more active parent during visita- 
tions with his daughter. Greg Shugar, a mental health clinician, testi- 
fied that he had fifteen appointments with Mr. Fletcher. Mr. Shugar 
also testified that although Mr. Fletcher was angry with others, he 
was able to accept responsibility and develop plans to resolve prob- 
lems. He did not find anything in his treatment or sessions with Mr. 
Fletcher that would indicate his unfitness to be a parent. His drug 
assessment found that treatment was not needed. 
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This evidence does not support the conclusion that Mr. Fletcher 
willfully abandoned his minor child. Here, the record shows that Mr. 
Fletcher made reasonable progress; he was cooperative, completed 
all required parenting classes, mental health therapy and visited with 
the child. Therefore, we must conclude that the record fails to show 
clear and convincing evidence that Mr. Fletcher willfully left his child 
in foster care without making reasonable progress. 

Indeed, the issue presented by his appeal presents a more com- 
plex determination than that presented in the appeal of Ms. Fletcher. 
The crux of the trial court's decision to terminate Mr. Fletcher's 
parental rights appears to be premised on his inability to protect his 
child from the child's mother and his wife, Ms. Fletcher. The record 
shows that Ms. Fletcher is a chronic psychiatric patient with diag- 
nosed abnormalities of psychosis and paranoid personality disorder. 
According to Dr. Lee, "she can be angry easily, explosive easily, and 
cannot control feelings well." Indisputably, she has a profound inabil- 
ity to control her emotions and social interactions. Moreover, she is 
under prescribed medications such as Had01 (to control psychotic 
symptoms) and medications to control a seizure disorder. As noted 
earlier, the testimony of the experts at trial docun~ents that even 
supervised visits with Ms. Fletcher could be detrimental to her daugh- 
ter and that no interaction should occur between Ms. Fletcher and 
her daughter. 

In light of the manifest problems that Ms. Fletcher presented in 
interacting with her child, the trial court directed Mr. Fletcher to 
develop a plan that would detail how he would care for the child to 
the exclusion of Ms. Fletcher. In essence, the court directed Mr. 
Fletcher to set out a plan that would demonstrate how he could exer- 
cise his parental rights and responsibilities in harmony with his role 
as a husband to Ms. Fletcher, the mother of the child. In court, Mr. 
Fletcher stated that he realized his wife had a problem and that he 
was in the process of developing a plan of care that would not include 
Ms. Fletcher. He stated that if necessary, he would leave his wife to 
obtain placement of his child. 

It appears from the record that Mr. Fletcher faced a difficult de- 
cision of choosing between living with his wife or his child.3 

3. The parties do not adequately confront this issue in their brief on appeal 
and for that reason, we do not address the inherent and significant public policy is- 
sues arising from requiring an indibldual to choose between fulfilling and maintaining 
marital rights and responsibilities, and maintaining parental rights over the couple's 
child. Nonetheless, the scope of this dilemma is a ripe subject for consideration by our 
legislature. 
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Specifically, the records fails to show clear and convincing evi- 
dence that Mr. Fletcher was unable or unwilling to protect his child 
from Ms. Fletcher. The record also does not reflect whether Mr. 
Fletcher made the decision to remain with his wife rather than pre- 
serve his parental rights. In short, the record does not contain suffi- 
cient evidence from which we can discern that Mr. Fletcher's conduct 
"manifest[ed] a willful determination to forego all parental duties and 
relinquish all parental claims to the child." In re  Young, 346 N.C. 244, 
252, 485 S.E.2d 612, 617 (1997). "While we recognize that the trial 
court is perhaps in the best position to evaluate the evidence in these 
very sensitive cases and are mindful of the need for permanency for 
young children; we believe that the law requires compelling evidence 
to terminate parental rights." In  re Nesbitt, 147 N.C. App. 349, - 
S.E.2d - (Dec. 4, 2001) (No. COA 00-1168). Therefore, we do not 
find that the findings of fact are supported by clear and convincing 
evidence to establish grounds for terminating Mr. Fletcher's parental 
rights under N.C. Gen. Stat: $ 7B-llll(aj(2). 

Our determination that Mr. Fletcher's parental rights should not 
be terminated under this Order, however, returns Mr. Fletcher only to 
the status that he enjoyed before the termination of his rights; the 
determination of whether he should be accorded supervised visits 
and other opportunities to reunite with his child remains within the 
province of the trial court. 

In sum, we affirm the termination of Ms. Fletcher's parental rights 
and reverse the termination of Mr. Fletcher's parental rights. 

Affirmed in part and reversed in part. 

Judges WALKER and THOMAS concur. 

C. DWIGHT HOWARD r. CITY O F  KINSTON 

No. COA00-1397 

(Filed 2 January 2002) 

1. Zoning- conditional use permit-judicial review 
The decision of a city council issuing or denying a conditional 

use permit is subject to review by the superior court, which sits 
as an appellate rather than a trial court. The Court of Appeals 
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must determine whether the trial court exercised the proper 
scope of review and correctly applied the scope of review. 

2. Appeal and Error- record-video only-disfavored 
The submission of videotapes of trial proceedings in lieu of 

written transcripts is disfavored; however, in the absence of a 
rule from the Supreme Court requiring a written transcript and in 
the interests of judicial economy, the Court of Appeals proceeded 
with a zoning case submitted with a videotape of the city council 
meeting rather than a written transcript. 

3. Zoning- conditional use permit-rights of petitioner 
A petitioner seeking a conditional use permit was not denied 

any of the rights afforded during a quasi-judicial proceeding 
where the city limited the number of witnesses, relied on 
unsworn testimony, and allowed the submission of letters 
after the hearing. Having heard testimony from both sides of the 
issue, the city was not obligated to allow every person to testify; 
petitioner waived the right to have witnesses sworn, to cross- 
examine witnesses, and to present rebuttal evidence by not 
being sworn himself and by not requesting these rights, and there 
was no evidence that the city actually considered the additional 
letters. 

4. Zoning- conditional use permit-sufficiency of evidence 
Competent, material, and substantial evidence in the record 

supported a city's denial of a conditional use permit for multi- 
family units where the city relied upon testimony about traffic 
from a member of the city's planning department and from a res- 
ident's personal knowledge and observation of the public health 
and safety. While the denial of a conditional use permit may not 
be based on conclusions which are speculative, sentimental, per- 
sonal, vague, or merely an excuse to prohibit the requested use, 
the testimony here constitutes competent, material, and substan- 
tial evidence supporting the denial of the permit. 

Appeal by petitioner from order entered 20 July 2000 by Judge 
Jerry Braswell in Lenoir County Superior Court. Heard in the Court of 
Appeals 11 October 2001. 

Dal I? Wooten for the petitioner-appellant. 

Vernon H. Rochelle for the respondent-appellee. 
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EAGLES, Chief Judge. 

C. Dwight Howard ("petitioner") appeals from the trial court's 
order denying his petition for a writ of certiorari requesting review of 
the Kinston City Council's ("the City") denial of his application for a 
conditional use permit. On appeal, petitioner asserts that the trial 
court erred in denying the petition because (I) the City denied him 
the procedural guarantees required in a quasi-judicial hearing and (2) 
the City's decision was not supported by competent evidence in the 
record. After careful review, we affirm the trial court. 

The evidence tended to show that petitioner and his wife owned 
a thirty-seven acre tract of land located in Kinston, North Carolina. 
Approximately thirty years before the commencement of this action, 
the City zoned petitioner's land RA-6, which allows for the construc- 
tion of multi-family dwellings on the land. Petitioner's land adjoins a 
subdivision known as Westwood (comprised of Westwood I and 
Westwood 11), which the City zoned RA-8 and limited to single family 
dwellings approximately twenty-five years ago. In 2000, petitioner 
filed an application with the City for a conditional use permit request- 
ing approval of construction of a major subdivision on his land. In his 
application, petitioner sought to subdivide his thirty-seven acre tract 
of land into thirty-three separate lots on which to construct multi- 
family units. 

On 20 March 2000, a public hearing on petitioner's application 
was held before a joint session of the Kinston Planning Board 
("Planning Board") and the City Council. At this hearing, the City lim- 
ited both sides' number of witnesses and the amount of time each wit- 
ness could speak. Initially, Ed Lynch of the City's Planning 
Department testified that the number of vehicular trips in the area 
would increase if petitioner's proposal was approved. 

Next, petitioner provided the City with unsworn statements in 
support of his application. The City then allowed eight of the approx- 
imately thirty residents of Westwood in attendance to provide 
unsworn testimony in opposition to petitioner's application. The wit- 
nesses's testimony was of the general nature that the potential subdi- 
vision would reduce property values, increase traffic, and endanger 
the public health and safety. 

Following the hearing, on 27 March 2000, the Planning Board met 
and recommended that the City deny petitioner's application. 
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Thereafter, on 3 April 2000, the City issued an order denying the ap- 
plication because it determined that the proposal would endanger the 
public health and safety. On 17 April 2000, the City vacated its 3 April 
2000 order and entered a second order denying petitioner's applica- 
tion. In the 17 April 2000 order, the City concluded that the proposed 
subdivision would materially endanger the public health and safety, 
would affect existing property values, and would not be in harmony 
with existing development and uses in the area. 

Petitioner filed a petition for a writ of certiorari requesting review 
of the denial of his application in Lenoir County Superior Court. On 5 
June 2000, petitioner's case came on for hearing before the Honorable 
Jerry Braswell. After the hearing, the trial court entered an order 
denying the petition. In its order, the trial court ruled that the City's 
decision "in denying Petitioner's request for a Conditional Use Permit 
was not arbitrary and capricious and was supported by competent 
evidence." Petitioner appeals. 

[I] Every decision of a city council issuing or denying a condition- 
al use permit "shall be subject to review by the superior court by 
proceedings in the nature of certiorari." G.S. Q 160A-381(c). 
During review pursuant to writ of certiorari under G.S. # 160A-381(c), 
"the superior court judge [sits] as an appellate court, not a trial 
court." Batch u. Totun of Chapel Hill, 326 N.C. 1, 11, 387 S.E.2d 
655, 662 (1990). Review is based solely upon the record as certi- 
fied, and "[tlhe test is whether the findings of fact are supported by 
competent evidence in the record; if so, they are conclusive upon 
review." Id. 

"Our task, in reviewing a superior court order entered after a 
review of a board decision is two-fold: (1) to determine whether the 
trial court exercised the proper scope of review, and (2) to review 
whether the trial court correctly applied this scope of review." 
Whiteco Outdoor Adve?: v. Johnston County Bd. of Adjust., 132 N.C. 
App. 465, 468, 513 S.E.2d 70, 73 (1999). Here, the trial court made its 
determination "based upon the record evidence." Accordingly, we 
conclude that the trial court exercised the proper scope of reblew. 
Next, we must review whether the trial court exercised that scope of 
review correctly. 

Zoning decisions regarding conditional use permits are quasi- 
judicial in nature. See Concrete Co. v. Board of Commissioners, 299 
N.C. 620, 626, 265 S.E.2d 379,383 (1980). Generally, 
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the task of a court reviewing a decision on an application for a 
conditional use permit made by a town board sitting as a quasi- 
judicial body includes: 

(I) Reviewing the record for errors in law, 

(2) Insuring that procedures specified by law in both statute and 
ordinance are followed, 

(3) Insuring that appropriate due process rights of a petitioner 
are protected including the right to offer evidence, cross-examine 
witnesses, and inspect documents, 

(4) Insuring that decisions of town boards are supported by com- 
petent, material and substantial evidence in the whole record, 
and 

(5) Insuring that decisions are not arbitrary and capricious. 

Id. 

When, as here, "it is alleged that the action of a quasi-judicial 
body was not supported by substantial evidence or was arbitrary 
and capricious, the reviewing court must apply the 'whole record' 
test.'" Tate Terrace Realty Investors, Inc. v. Currituck County, 127 
N.C. App. 212, 218, 488 S.E.2d 845, 849 (1997). " 'The "whole record" 
test requires the reviewing court to examine all the competent evi- 
dence. . . which comprise[s] the "whole record" to determine if there 
is substantial evidence in the record to support the [quasi-judicial 
body's] findings and conclusions.' " Sun Suites Holdings, LLC v. 
Board of Aldermen of Town of Garner, 139 N.C. App. 269, 273, 533 
S.E.2d 525, 528, writ of supersedeas and disc. review denied, 353 
N.C. 280, 546 S.E.2d 397 (2000) (quoting Ellis v. N.C. Crime Victims 
Compensation Comm., 111 N.C. App. 157, 162, 432 S.E.2d 160, 164 
(1993)). "Substantial evidence is that which a reasonable mind might 
accept as adequate to support a conclusion." Tate Terrace, 127 N.C. 
App. at 218, 488 S.E.2d at 849. "In reviewing the sufficiency and com- 
petency of the evidence at the appellate level, the question is not 
whether the evidence before the superior court supported that 
court's order but whether the evidence before the town board was 
supportive of its action." Concrete Co., 299 N.C. at 626, 265 S.E.2d 
at 383. 

[2] At the outset, we note that as part of the record on appeal the 
parties submitted a videotape of the City's 20 March 2000 public hear- 
ing. "The parties stipulated that the video tape filed with the Clerk of 
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the Court of Appeals is an exact copy of the tape viewed, heard, and 
considered by Judge Braswell at the hearing of this cause on June 5, 
2000." No written transcripts accompanied the record or briefs. 

In Shillington v. K-Mart Corp., 102 N.C. App. 187, 190, 402 
S.E.2d 155, 157 (1991), this Court expressed the view that the 
submission of videotapes of trial proceedings, in lieu of written 
transcripts, is disfavored. We opined that "the use of videotapes in 
this Court for appellate review greatly frustrates effective review of 
the trial proceedings . . . ." Id. Nevertheless, "in the interests of judi- 
cial economy and a timely resolution of th[is] appeal[] and in the 
absence of a rule from the Supreme Court requiring a written tran- 
script in cases that are appealed to this Court," we choose to proceed 
with a resolution of this case. Id.  

[3] Petitioner contends that the trial court erred in denying his peti- 
tion for certiorari because the City denied him the procedural guar- 
antees required in a quasi-judicial hearing. We disagree. 

Procedurally, a city council 

conducting a quasi-judicial hearing, can dispense with no essen- 
tial element of a fair trial: 

(I) The party whose rights are being determined must be given 
the opportunity to offer evidence, cross-examine adverse wit- 
nesses, inspect documents, and offer evidence in explanation and 
rebuttal; 

(2) absent stipulations or waiver such a board may not base find- 
ings as to the existence or nonexistence of crucial facts upon 
unsworn statements; and 

(3) crucial findings of fact which are "unsupported by compe- 
tent, material and substantial evidence in view of the entire 
record as submitted" cannot stand. 

Refining Co. v. Board of Aldermen, 284 N.C. 458, 470, 202 S.E.2d 
129, 137 (1974) (citation omitted). Here, petitioner contends that the 
City dispensed with the procedural guarantees required in a quasi- 
judicial hearing by (1) limiting the number of witnesses and the 
amount of time each witness could speak, (2) relying on the un- 
sworn testimony of witnesses in opposition to his application, and (3) 
allowing the submission of letters in opposition to his application 
after the hearing. 
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As to the City's limiting testimony of witnesses, 

[tlhe contention that the [City was] required to hear all persons 
in attendance without limitation as to number and time is un- 
tenable . . . . [The law does] not contemplate that all persons 
entertaining the same views [should] have an unqualified right to 
iterate and reiterate these views in endless repetition. 

Freeland v. Orange County, 273 N.C. 452, 457, 160 S.E.2d 282, 286 
(1968). Here, the record reflects that approximately thirty residents 
of Westwood were in attendance and ready to testify in opposition to 
petitioner's application at the hearing. The City limited the discussion 
by individuals to three minutes each, groups to five minutes each, and 
each side to a total of five witnesses (the City actually heard from 
eight residents in opposition). "Having heard testimony from both 
sides of the issue, the [City] was not obligated to allow every person 
to testify." Richardson v. Union County Bd. of Adjust., 136 N.C. App. 
134, 140, 523 S.E.2d 432, 437 (1999). Accordingly, we conclude that 
the City did not abuse its discretion in limiting testimony. 

Next, as to the City's reliance on the unsworn testimony of wit- 
nesses, a city may not base critical findings of fact on unsworn state- 
ments absent stipulations or waiver. See Jarrell v. Board of 
Adjustment, 258 N.C. 476,481, 128 S.E.2d 879,883 (1963). "However, 
by voluntary participation in a hearing, a [petitioner providing 
unsworn testimony] may waive the right to insist that the witnesses 
should be under oath." Craver v. Board of Adjustment, 267 N.C. 40, 
42, 147 S.E.2d 599, 601 (1966); see also Burton v. Zoning Board of 
Adjustment, 49 N.C. App. 439, 442, 271 S.E.2d 550, 552 (1980). Here, 
petitioner was not sworn as a witness. Moreover, petitioner was 
accompanied by counsel to the hearing. Neither petitioner nor coun- 
sel made a request that those in opposition to the application be 
sworn, that petitioner have the right to cross-examine the witnesses, 
or that he have the right to present evidence in rebuttal. Thus, we 
conclude that petitioner waived these rights. 

Lastly, the City allowed the "submission of letters after the pub- 
lic hearing," which petitioner claims "denied [him] his right to 
cross examine . . . ." In its 17 April 2000 order, the City stated that 
its decision was based upon "all of the evidence and arguments 
presented at the public hearing, . . . the reports from the City Planning 
Staff and . . . the recommendation of the City Planning Board con- 
cerning the application . . . ." While the City admitted in its order that 
it "receiv[ed] additional objections and petitions from property own- 
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ers in the affected subdivision[]," the record does not reflect that 
the City actually considered these letters in rendering its decision. 
In the absence of evidence that the City considered these letters, 
petitioner's argument as to his being denied the right to cross- 
examine is moot. 

In sum, we conclude that the public hearing before the City was 
not procedurally flawed. Accordingly, petitioner was not denied any 
of the rights afforded a party during a quasi-judicial proceeding. 

[4] Next, petitioner contends that the trial court erred in denying 
his petition for writ of certiorari because the City's decision was not 
supported by competent evidence in the record. After careful exami- 
nation of the record, we disagree. 

The Kinston Unified Development Ordinance ("UDO") provides 
that 

[elven if the permit-issuing board finds that the application complies 
with all other provisions of this chapter, it may still deny the permit if 
it concludes, based upon the information submitted at the hearing, 
that if completed as proposed, the development: 

(1) Will materially endanger the public health or safety; o r  

(2) Will substantially injure the value of adjoining or abutting 
property; o r  

(3) Will not be in harmony with existing development and 
uses within the area in which it is to be located; o r  

(4) Will not be in general conformity with the land use plan, 
thoroughfare plan, or other plan officially adopted by the 
council. 

Kinston UDO 5 54(d) (emphasis added). In denying petitioner's appli- 
cation for a conditional use permit, the City concluded that the pro- 
posal would "materially endanger the public health or safety of the 
residents, including children, in the adjacent subdivision[]," would 
"affect existing property values," and would "not be in harmony with 
existing development and uses in the area in which it is to be 
located." The enumerated bases for denying a permit are listed in the 
ordinance in the disjunctive and any one will suffice. "If even one of 
the reasons articulated by the [City] for denial of the subdivision per- 
mit is supported by valid enabling legislation and competent evidence 
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on the record, the [City's] decision must be affirmed." Batch, 326 N.C. 
1, 12, 387 S.E.2d 655, 662. 

When an applicant for a conditional use permit "produces com- 
petent, material, and substantial evidence of compliance with all ordi- 
nance requirements, the applicant has made apr ima  facie showing of 
entitlement to a permit." SEA, Inc. v. City of Asheville City Council, 
141 N.C. App. 19, 27, 539 S.E.2d 18, 22 (2000). Once an applicant 
makes this showing, the burden of establishing that the approval of a 
conditional use permit would endanger the public health, safety, and 
welfare falls upon those who oppose the issuance of the permit. See 
Woodhouse v. Board of Commissioners, 299 N.C. 211,219,261 S.E.2d 
882, 888 (1980). Denial of a conditional use permit must be based 
upon findings which are supported by competent, material, and sub- 
stantial evidence appearing in the record. See SBA, 141 N.C. App. at 
27, 539 S.E.2d at 22. 

A city council may not deny a conditional use permit in their 
unguided discretion or because, in their view, it would adversely 
affect the public interest. See In re Application of Ellis, 277 N.C. 419, 
425, 178 S.E.2d 77, 81 (1970). Moreover, a city council's denial of a 
conditional use permit based solely upon the generalized objections 
and concerns of neighboring community members is impermissible. 
See Gregory v. County of Harnett, 128 N.C. App. 161, 165, 493 S.E.2d 
786, 789 (1997). Speculative assertions, mere expression of opinion, 
and generalized fears "about the possible effects of granting a permit 
are insufficient to support the findings of a quasi-judicial body." Sun 
Suites, 139 N.C. App. at 276, 533 S.E.2d at 530. In other words, the 
denial of a conditional use permit may not be based on conclusions 
which are speculative, sentimental, personal, vague, or merely an 
excuse to prohibit the requested use. See Woodhouse, 299 N.C. at 220, 
261 S.E.2d at 888. 

Here, the City concluded that "[tlhe proposed subdivision will 
create from [300] to [800] additional daily trips on existing streets 
which will materially endanger the public health or safety of the res- 
idents, including children, in the adjacent subdivision[]." In reaching 
this conclusion, the City relied on the testimony of Ed Lynch, a mem- 
ber of the City's Planning Department, and Phyllis Gay, a Westwood 
resident testifying in opposition to petitioner's application. 

At the public hearing, Mr. Lynch provided a presentation on the 
impact of petitioner's proposal on existing traffic in the area. In sum, 
Mr. Lynch concluded that the proposed subdivision would signifi- 
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cantly increase vehicular activity in the area by approximately 300 to 
800 trips a day. Ms. Gay also testified during the public hearing. 
During her testimony, Ms. Gay testified that approximately 100 chil- 
dren lived in Westwood, that existing traffic has caused near acci- 
dents involving children while they were walking and riding their 
bicycles, and increased traffic would endanger the health and safety 
of the children. 

We note that Ms. Gay based her testimony about the adverse 
effects of the proposed subdivision on traffic congestion and safety 
upon her personal knowledge and observations. Thus, unlike 
Gregory, Sun Suites, and Woodhouse, cited above, we conclude that 
Ms. Gay's concerns were valid and not the result of speculative asser- 
tions, mere expression of opinion, or her generalized fears. 

"An increase in traffic does not necessarily mean an intensifica- 
tion of traffic congestion or a traffic hazard." Refining Co., 284 N.C. 
458, 469, 202 S.E.2d 129, 136. Nevertheless, Mr. Lynch's testimony 
regarding an increase in traffic, in conjunction with Ms. Gay's testi- 
mony regarding danger to the public health and safety does constitute 
competent, material, and substantial evidence. See In re Application 
of Goforth Properties, 76 N.C. App. 231, 332 S.E.2d 503 (1985) (hold- 
ing that testimony regarding increased traffic, as well as witness tes- 
timony expressing concern for the safety of children walking and rid- 
ing bicycles, constituted competent, material, and substantial 
evidence supporting a town's denial of a special use permit). 
Accordingly, we conclude that competent, material, and substantial 
evidence in the record supports the City's denial of petitioner's con- 
ditional use permit, and we affirm the trial court. 

Having concluded that there is competent evidence to sup- 
port the Council's denial of the conditional use permit, we need not 
consider whether all of the City's other findings were supported 
by competent evidence. The trial court's order denying petitioner's 
petition for writ of cert,iorari is 

Affirmed. 

Judges HUDSON and CAMPBELL concur. 
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LESLIE DAVIS, AUMIN~STRATOR OF THE ESTATE OF LEANA PATRICIA TRONCONY, 
DECEASED, EMPLOYEE, JOSE TRONCONY, FATHER OF LEANA PATRICIA 
TRONCONY, DECEASED, EMPLOYEE, PLAINTIFFS V. TRUS JOIST MACMILLAN, 
EMPLOYER, SELF-INSURED (AIG CLAIM SERVICES, SERVICING AGENT), DEFENDANT 

(Filed 2 January 2002) 

1. Workers' Compensation- death benefits for parents-will- 
ful abandonment-child support arrears 

The Industrial Commission did not err by concluding that the 
deceased employee's father was precluded from sharing in any 
workers' compensation death benefits under N.C.G.S. 8 97-40 
based on the father's willful abandonment of both the care and 
maintenance of his child, because: (1) in order to rehabilitate, a 
parent must resume the care and maintenance of a child, not just 
one or the other; and (2) there was competent evidence to sup- 
port the findings that the father did not make consistent pay- 
ments of court ordered child support, the father was still in 
arrears of his child support obligations eight-and-a-half years 
after his support obligations should have ended, the father never 
showed any interest in the lives of his daughters although he had 
visitation rights under the child custody order, and the father did 
not even attend his daughter's funeral even though he resided 
where the funeral took place and was notified in advance of the , arrangements. 

2. Workers' Compensation- jurisdiction-reduction of attor- 
ney fees 

Although plaintiffs contend the Full Industrial Commission 
erred in a workers' compensation case by reducing the Deputy 
Commissioner's award of attorney fees under N.C.G.S. 3 97-90 
when the Full Commission included no reasons for the reduction, 
the Court of Appeals is without jurisdiction to hear the issue, 
because any dispute as to attorney fees must be appealed accord- 
ing to the procedures set out in N.C.G.S. 8 97-90(c). 

Appeals by plaintiffs Jose Troncony, Leslie Davis, and Gladys 
Guzman from opinion and award of the North Carolina Industrial 
Commission filed 17 October 2000. Heard in the Court of Appeals 27 
November 2001. 
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Bollinger & Piemonte, PLLC, by Bobby L. Bollinger, Jr., for 
plaintiff-appellant Jose Troncony. 

Casstevens, Hanner, G u n t e ~  & Riopel, PA., by Robert P Hanner, 
11 and Mark D. Riopel, for plaintiff-appellants Leslie Davis and 
Gladys Guzman. 

No brief filed for defendant appellee. 

GREENE, Judge. 

Jose Troncony (Troncony) appeals an opinion and award of the 
Full Commission of the North Carolina Industrial Commission (the 
Full Commission) filed 17 October 2000 denying him any workers' 
compensation death benefits as the father of Leana Patricia Troncony 
(Patricia), deceased, under N.C. Gen. Stat. 5 97-40. Leslie Davis 
(Davis), the administrator of Patricia's estate, and Gladys Guzman 
(Guzman), Patricia's mother, appeal the Full Commission's reduction 
of attorney's fees in its October 17 opinion and award. 

On 20 February 1998, Patricia was killed in a motor vehicle acci- 
dent during the course and scope of her employment with Trus Joist 
MacMillan (MacMillan). MacMillan conceded liability for payment of 
workers' compensation death benefits under N.C. Gen. Stat. 5 97-38 
but sought an allocation of those death benefits from the Industrial 
Commission. Guzman and Troncony were the only two individuals 
with a claim to Patricia's workers' compensation death benefits. 

The evidence presented to the deputy commissioner established 
that Guzman and Troncony were married in 1966. Patricia was born 
on 4 December 1970. She had two sisters. Rose Mary, born 11 May 
1967, and Davis, born 14 June 1972. Guzman and Troncony separated 
in 1973 and divorced on 25 April 1977, at which time the trial court 
entered a judgment awarding the "permanent care, custody and con- 
trol" of the three minor children to Guzman. The trial court also 
ordered Troncony to pay child support for the support of all three 
children in the amount of $60.00 per week.l 

According to Guzman, Troncony paid the court-ordered support 
only "sporadically," on average failing to pay support two or three 
months out of the year. On 23 June 1987, Guzman initiated an action 
against Troncony in juvenile court in an effort to collect past due 
child support and force payment of the ongoing child support order. 

1. This amount was never adjusted for inflation and the share allocated for 
Patricia's needs was only $20.00 per week. 
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Guzman testified that at the time of the proceeding in juvenile court 
Troncony was between $2,000.00 and $5,000.00 in arrears with his 
child support obligations. Troncony testified that when he did get 
behind on his payments, it was because he was unable to work due to 
a lack of jobs in his weather-sensitive construction occupation. 

The juvenile court entered a new order for child support that 
superceded the 1977 child support order. This order, however, did not 
improve the consistency of Troncony's child support payments. 
According to Guzman's testimony before the deputy commissioner, 
Troncony never made all the support payments that were required of 
him. A child support printout from the juvenile court indicates that on 
25 January 1999 Troncony was still $582.14 in arrears in his support 
obligations. 

From approximately 14 September 1988 until 4 December 1988, 
the date Patricia reached the age of majority, Troncony made no child 
support payments. Troncony testified that on or about 14 September 
1988, he received a letter from the juvenile court notifying him that 
Guzman and the children had moved and the juvenile court did not 
have a forwarding address, thus creating the potential that the juve- 
nile court might not be able to credit any of Troncony's payments. 
Troncony also testified he was diagnosed with gall bladder disease 
during this time and had to return to his native Honduras for surgery 
as he lacked the health insurance to have the necessary operation 
performed in the United States. 

Following the divorce, Troncony was granted visitation with his 
children for five hours every Sunday, during which time he claimed he 
would often take them to the city park. Troncony explained that as 
the kids got older, the visitation lessened because the girls would not 
be ready when Troncony came to pick them up. Davis' only recollec- 
tion of her father, however, was in 1984 when she attended the 
World's Fair in New Orleans with Troncony and her sisters. Neither 
Davis nor Rose Mary saw Troncony after that date. Testimony further 
revealed that Troncony neither telephoned nor wrote his children for 
their birthdays, graduations, or other important events in their lives, 
nor did he send them Christmas presents. When Davis suffered from 
seizures and was hospitalized in 1984, Troncony did not contact her 
in any way. When Patricia was growing up, she was hospitalized with 
pneumonia. Troncony did not contact or visit her either. Troncony 
also did not attend the graduations of any of his children from high 
school and was not present at their church confirmation. Guzman 
admitted that she and the girls did not invite Troncony to participate 
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in such special events, but she also did not discourage Troncony from 
being involved in his children's lives. Finally, Troncony did not attend 
Patricia's funeral even though evidence indicates Guzman's husband 
contacted Troncony's residence and passed along the information 
concerning the wake and the funeral. 

The deputy commissioner concluded Troncony willfully aban- 
doned his minor daughter Patricia. On appeal, the Full Commission 
found in pertinent part that: 

5 .  Following the divorce, [Troncony] did not make consistent 
payment[s] of the court-ordered support. By 1987, his support 
payments were in arrears, such that [Guzman] went back to court 
to seek an order for payment of the arrearage. 

7. . . . Although they lived in the same town [prior to 19881, 
[Troncony] did not visit his three daughters. 

8. When [Patricia] was in the fifth grade, she was ill and in the 
hospital. Although [Guzman] called and told [Troncony] about it, 
[he] did not visit her. Leslie was also sick and in the hospital in 
1984, and [Troncony] did not visit her. 

9. Since the [parties'] separation, [Troncony] has never shown 
any interest in the lives of his daughters or acted as a true parent 
to them. He did not send cards, letters, or gifts to his daughters 
over the years. He never called them on the telephone. He never 
attended any day-to-day events or any special events in their 
lives, such as their confirmation in the Catholic Church or high 
school graduations. [Guzman] never prevented [Troncony] from 
visiting his daughters, and the court order gave him visitation 
rights. 

10. . . . [Troncony] has had virtually no contact with his daughters 
from 1973 and continuing to date. 

12. The funeral services for [Patricia] were held in New Orleans. 
Although he resided in New Orleans and was notified in advance 
of the arrangements of the wake and funeral service for 
[Patricia], [Troncony] did not attend either. He did not call to 
express any condolences or send any notes to his other daughters 
or to [Guzman]. 
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13. [Troncony] failed to meet his child support obligations dur- 
ing the year prior to [Patricia's] majority. 

15. There is no evidence that [Troncony] ever performed any 
parental duties or provided any emotional support or care for 
[Patricia]. 

16. At the time of the February 22, 1999 hearing before the 
[dleputy [c]ommissioner, [Troncony] was still in arrears with his 
child support requirements, even though his obligation to 
[Guzman] should have terminated in 1990. 

Accordingly, the Full Commission concluded that "[dlue to 
[Troncony's] willful abandonment of the care and support of his 
daughter, [Patricia], [he] is not entitled to any benefits as next of kin 
pursuant to N.C. Gen. Stat. $ 97-40." The Full Commission upheld the 
deputy commissioner's award of the entire workers' compensation 
death benefits to Guzman. 

The law firm representing Davis and Guzman submitted an agree- 
ment for attorney's fees to the deputy commissioner, providing for 
twenty-five percent of the recovery. The deputy commissioner found 
the agreement inappropriate and awarded reasonable attorney's fees 
of $15,000.00 to the law firm. The award of attorney's fees was not 
appealed to the Full Commission. Upon appeal by Troncony to the 
Full Commission on different grounds, the Full Commission reduced 
this award to $12,000.00 while adopting verbatim the deputy commis- 
sioner's reasoning for granting the original $15,000.00 attorney fee 
award. 

The issues are whether: (I) Troncony willfully abandoned the 
care and maintenance of Patricia and thus is precluded from sharing 
in any workers' compensation death benefits as Patricia's next of kin 
pursuant to N.C. Gen. Stat. 5 97-40; and (11) this Court has jurisdiction 
to determine whether the Full Commission erred in reducing the 
deputy commissioner's award of attorney's fees. 

[I] Troncony argues N.C. Gen. Stat. 5 97-40 requires the willful aban- 
donment of both the care and maintenance of a minor child before a 
parent is precluded from sharing in the workers' compensation death 
benefits of a deceased child. Because Troncony substantially com- 
plied with his child support obligations over the years and thus did 
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not abandon the maintenance of Patricia, Troncony contends he can- 
not be found to have willfully abandoned P a t r i ~ i a . ~  

Section 97-40 prohibits the disbursement of workers' compensa- 
tion death benefits to: 

a parent who has willfully abandoned the care and maintenance 
of his or her child and who has not resumed its care and mainte- 
nance at least one year prior to the first occurring of the majority 
or death of the child and continued its care and maintenance until 
its death or majority. 

N.C.G.S. 3 97-40 (1987). Contrary to Troncony's assertion, the words 
"care and maintenance" are not to be read separately but instead 
combined to define a parent's overall responsibilities. This is evident 
from the phrasing of the statute. If abandonment of both care and 
maintenance were required to terminate a parent's right to share in a 
child's workers' compensation death benefits, the renewed assump- 
tion of either care or maintenance within one year "prior to the first 
occurring of the majority or death of the child" would necessarily 
rehabilitate the parent. See N.C.G.S. 5 97-40. The language of the 
statute, however, requires that, in order to rehabilitate, a parent must 
resume the "care and maintenance" of the child, not just one or the 
other. Id. This signifies that the words are indivisible, representing a 
single concept. See id. Consequently, the analysis of whether a parent 
has "willfully abandoned the care and maintenance" of a child 
requires the consideration of numerous factors: the parent's display 
of love, care, and affection for the child and the parent's financial sup- 
port and maintenance of the child. See Lessard u. Lessard, 77 N.C. 
App. 97, 101, 334 S.E.2d 475, 477 (1985), affimed, 316 N.C. 546, 342 
S.E.2d 522 (1986). 

2. Troncony argues that in determining compliance with his obligation to problde 
financial support, substantial compliance is sufficient. The substantial compliance lan- 
guage is found in N.C. Gen. Stat. % 31A-2(2) and is only relevant to establish a parent's 
right to inherit from his child when that child dies intestate. N.C.G.S. # 31A-Z(2) (1999). 
We acknowledge that prior to 1971, a parent's right to receive a child's workers' com- 
pensation death benefits turned on the application of section 31A-2. See Smi th  c. 
Exterminators, 279 N.C. 683, 184 S.E.2d 296 (1971). In 1971, however, the General 
Assembly amended section 97-40 so as to provide a method for determining when a 
parent loses the right to receive his child's workers' compensation death benefits, mak- 
ing it both unnecessary and inappropriate to look to section 31A-2 to determine the dis- 
qualification issue. N.C.G.S. 6 97-40 (1971); see also Tmrstees of Rowan Tech. v. 
Harn'mond Assocs., 313 N.C. 230, 238, 328 S.E.2d 274, 279 (1985) (where two statutes 
"might apply to the same situation, the statute that deals more directly and specifically 
with the situation controls over the statute of more general applicability"). 
Accordingly, we reject Troncony's argument. 
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On appeal from the Full Commission, our review is limited to: 
errors of law; whether the Full Commission's findings are supported 
by competent evidence; and whether the findings justify the Full 
Commission's conclusions and decision. Carpenter v. Tony E. 
Hawley, Contractors, 53 N.C. App. 715, 717-18, 281 S.E.2d 783, 785, 
disc. review denied, 304 N.C. 587, 289 S.E.2d 564 (1981). Troncony 
assigns error to the Full Commission's findings (1) that he did not 
make "consistent" payments of the court ordered support and (2) that 
as of 22 February 1999, eight-and-a-half years after Troncony's sup- 
port obligations should have ended, Troncony was still in arrears. 
There was competent evidence to establish both findings: Guzman 
testified that Troncony missed between two to three months of 
payments per year and never fulfilled all his support obligations; the 
juvenile court issued an order in 1987 to compel payment of the child 
support; and a January 1999 child support printout from the juvenile 
court indicated a remaining arrearage of $582.14. Additional findings 
entered by the Full Commission, to which there is no exception, 
reveal Troncony never showed "any interest in the lives of his daugh- 
ters," although he had visitation rights under the custody order.3 
Indeed, Troncony did not even attend Patricia's funeral, although "he 
resided in New Orleans [where the funeral took place] and was noti- 
fied in advance of the arrangements." 

Based on these findings, which sufficiently incorporate the fac- 
tors set out in section 97-40 and Lessard, the Full Commission cor- 
rectly concluded Troncony's "willful abandonment of [Patricia's] care 
and support" precluded him from sharing in any of Patricia's workers' 
compensation death benefits. As the Full Commission's conclusion is 
supported by its findings and this conclusion justifies the award of 
the workers' compensation death benefits to Guzman, there was no 
error. 

[2] Davis and Guzman argue the Full Commission either made a mis- 
take or abused its discretion in reducing the Deputy Commissioner's 
award of attorney's fees when the Full Commission included no rea- 
sons for the reduction. 

3. Troncony argues in his brief to this Court that because Guzman was given cus- 
tody of Patricia in a court order in 1977, he was "deprived . . . of the care" of his daugh- 
ter and cannot be found to have "abandoned" Patricia. We disagree. Although Guzman 
was given custody of the children in 1977, Troncony was given "reasonable visitation 
rightsn and thus was given the opportunity to provide "care" for his children. Even if a 
non-custodial parent is not given any visitation rights, we are not prepared to hold that 
parent is deprived of the opportunity to provide "care" for his children. 
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N.C. Gen. Stat. # 97-90 sets out the process through which attor- 
ney's fees are approved by the Industrial Commission as well as the 
procedure for disputing a decision by the Industrial Commission on 
such matters. N.C.G.S. # 97-90 (1999); Creel v. Town of Dover, 126 
N.C. App. 547, 551,486 S.E.2d 478,480 (1997). If an attorney submits 
a fee agreement to the "hearing officer or Commission" and the 
"agreement is found to be unreasonable by the hearing officer or 
Commission, the reasons therefor shall be given and what is consid- 
ered to be reasonable fee allowed." N.C.G.S. 5 97-90(c) (1999). Notice 
of appeal from such a decision must go to the Full Commission. Id.  
After the Full Commission renders a decision, the matter must be 
appealed to the senior resident judge of the superior court in the 
county in which the cause of action arose or in which the claimant 
resides." Id. 

In this case, there was an agreement for attorney's fees which the 
law firm representing Davis and Guzman submitted to the deputy 
commissioner. The deputy commissioner, however, found the agree- 
ment inappropriate and awarded a reasonable attorney's fee of 
$15,000.00 to the law firm. Thereafter, the award of attorney's fees 
was not appealed to the Full Commission. Upon appeal by Troncony 
to the Full Commission on different grounds, the Full Commission 
reduced the attorney fee award to $12,000.00, and Davis and Guzman 
subsequently appealed the reduction to this Court. Davis and Guzman 
argue because they appealed from the Full Commission's reduction of 
attorney's fees, not the deputy commissioner's award of attorney's 
fees, the process outlined in section 97-90(c) does not apply to them. 
We disagree. 

In Cr-eel, this Court dismissed a plaintiff's appeal that assigned as 
error the Full Commission's failure to make a finding as to attorney's 
fees. Creel, 126 N.C. App. at 551, 486 S.E.2d at 480. The plaintiff had 
not appealed the Deputy Commissioner's failure to make such find- 
ings. Id.  This Court nevertheless found section 97-90(c) to require 
appeal of the issue to the superior court. The same principles apply in 
this case. Because any dispute as to attorney's fees must be appealed 
according to the procedures set out in section 97-90(c), we are with- 
out jurisdiction to hear the issue and must dismiss the appeal of Davis 
and Guzman. 

Affirmed in part; dismissed in part. 

Judges McCULLOUGH and CAMPBELL concur. 
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WILLIAM EDWARD DOLAN, PLAINTIFF V. KAREN ANN DOLAN, DEFENDANT 

NO. COA01-103 

(Filed 2 January 2002) 

1. Divorce- equitable distribution-hypothetical tax 
Consequences 

The trial court erred by considering hypothetical tax conse- 
quences as a distributional factor in an equitable distribution 
action where the court determined the tax consequences of the 
liquidation of rental properties, but did not find that the parties 
would have to liquidate the rental properties or that there would 
be any actual tax consequences. 

2. Divorce- equitable distribution-distributional factors- 
rental income 

The trial court erred in an equitable distribution action by not 
making sufficient findings as to whether rental income should be 
a distributional factor. 

Judge WYNN dissenting. 

Appeal by defendant from judgment entered 31 August 2000 by 
Judge H. Thomas Jarrell, Jr. in Guilford County District Court. Heard 
in the Court of Appeals 28 November 2001. 

Hatfield & Hatfield, by Kathryn K. Hatfield, for plaintiff- 
appellee. 

Floyd and Jacobs, L.L.P, by Jack W Floyd and Robert V Shaver, 
Jr., for defendant-appellant. 

WALKER, Judge. 

Plaintiff and defendant were married on 7 August 1971. At the 
time, plaintiff was in optometry school and defendant was employed 
as a teacher to support the family. After having children, they agreed 
that defendant should stay at home to take care of them. 

During the marriage, plaintiff began his own optometry practice 
and the couple acquired eight rental properties-mainly single family 
dwellings. Plaintiff's optometry practice held title to five of the rental 
properties while plaintiff and defendant held the other three as ten- 
ants by the entirety. 
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The parties separated on I1 October 1994 and plaintiff filed for 
absolute divorce one year later. Defendant counterclaimed for equi- 
table distribution of the marital property. The divorce was granted on 
4 December 1995; however, the issue of equitable distribution was 
preserved for subsequent hearings. In the pre-trial order, the parties 
entered into certain stipulations, including the value of the rental 
properties and the distribution of the optometry practice to the plain- 
tiff. Therefore, the trial court only had to determine the value of the 
optometry practice, the distribution of the rental properties, and the 
distribution of debts existing at the date of separation. 

After hearing the evidence and arguments on 26 April 2000, the 
trial court outlined its findings and distributions. It then sent a letter 
to both counsel again stating its findings and asking that counsel for 
plaintiff prepare a proposed order. On 10 June 2000, counsel for plain- 
tiff faxed the proposed order to counsel for defendant. On 21 June 
2000, counsel for defendant informed the trial court that he "strongly 
objected" to the proposed order and requested a hearing. On 31 
August 2000, without a further hearing, the trial court signed and filed 
its final order for distribution of the marital property. The findings 
included the following in part: 

11. The Plaintiff's expert, Mr. Boger, a CPA, testified that based 
upon the tax basis as reflected in the tax returns provided to him, 
if the rental property distributed to the Plaintiff were liquidated at 
the present value which was stipulated in the Pre-Trial Order, the 
Plaintiff would pay state and federal taxes at a rate of 25% for per- 
sonal income taxes of $46,726. Because the five properties dis- 
tributed to the Plaintiff are held by the Plaintiff's professional 
corporation, he would also pay corporate taxes at the rate of 35% 
in the amount of $65,415. The Court has taken this tax implication 
into account in determining the distribution of the marital estate. 

12. Using the same tax returns to determine the tax basis and 
using the present value as stipulated in the Pre-Trial Order, the 
Defendant would pay state and federal taxes at a rate of 25% if 
she were to liquidate the three rental properties distributed to her 
in the amount of $21,500. The Court has taken this tax implication 
into account in determining the distribution of the marital estate. 

17. During most of the marriage, the Defendant remained at 
home and raised the parties' children. While she had a college 
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degree, until the children were all in school, there was no dis- 
agreement that she would not seek public work. She is employed 
part-time in a book store earning $7 an hour. Since the date of 
separation, the Plaintiff has collected the rent on the parties' 
rental property and has paid down the debt. He has also managed 
the properties and tended to repairs and tenant problems. 

18. In establishing the distribution of the marital estate as set out 
herein, the Court considered the homemaker's contribution made 
by the Defendant, the Defendant's lower earning capacity, and the 
tax consequences of the division of the rental property upon each 
party. After consideration of these facts, the Court finds that an 
equal distribution is not equitable. 

The trial court concluded that plaintiff should receive a distribution 
with a total value of $602,169.07. Defendant should receive a distri- 
bution with a total value of $526,592.82. These totals do not reflect 
the estimated tax consequences to either party which the trial court 
specifically took into account as a distributional factor. We only con- 
sider the order filed on 31 August 2000 in this appeal. 

[I] We first address defendant's contention that the trial court erred 
by considering speculative tax consequences as a factor in determin- 
ing the distribution of the marital property. In determining whether an 
equal distribution of marital property is equitable to the parties, the 
trial court must consider all of the factors listed in N.C. Gen. Stat. 
§ 50-20(c) (2001). These factors include "[tlhe tax consequences to 
each party." N.C. Gen. Stat. Ej 50-20(c)(ll). Our courts have construed 
this provision "as requiring the court to consider tax consequences 
that will result from the distribution of property that the court actu- 
ally orders." Weaver v. Weaver, 72 N.C. App. 409,416, 324 S.E.2d 915, 
920 (1985). It is error for a trial court to consider "hypothetical tax 
consequences as a distributive factor." Wilkins v. Wilkins, 111 N.C. 
App. 541, 553,432 S.E.2d 891, 897 (1993). 

Here, the trial court found that if the rental properties were liqui- 
dated at the present stipulated value, plaintiff would have personal 
income tax consequences of $46,726 and a corporate tax liability of 
$65,415. It also found that defendant would have income tax conse- 
quences of $21,500 "if she were to liquidate the three rental properties 
distributed to her." Furthermore, there was no finding that, as a direct 
result of the distribution, the parties would have to liquidate the 
rental properties or that there would be any actual tax consequences. 
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The trial court did not order any of the rental properties to be liqui- 
dated as part of the distribution. 

The tax consequences which the trial court specifically took into 
account were hypothetical and speculative and fell within the 
Wilkins prohibition. Without a finding that there would be tax conse- 
quences as a direct result of the distribution, it is error to consider 
these speculative tax consequences. Accord, Crouider u. Crowder, 
147 N.C. App. 677, 556 S.E.2d 639 (2001). Thus, the trial court 
erred in using these hypothetical and speculative tax consequences 
as a distributional factor. 

[2] Defendant also claims that the trial court erred in not taking into 
account post-separation income which plaintiff received from the 
rental properties. When evidence of multiple distributional factors 
exists, "the trial court must make findings as to each factor for which 
evidence was presented." Rosario v. Rosal-io, 139 N.C. App. 258,261, 
533 S.E.2d 274,276 (2000). Here, the trial court found the plaintiff had 
received post-separation rental income and had paid certain 
expenses. However, the trial court failed to make sufficient findings 
based on the evidence as to whether the rental income should be a 
distributional factor. 

In summary, the trial court erred in considering hypothetical tax 
consequences as a distributional factor. It further erred by failing to 
make proper findings as to whether the post-separation rental income 
should be a distributional factor. On remand the trial court, in pro- 
ceeding consistent with this opinion, may take additional evidence or 
make additional findings based on the existing record. 

Vacated and remanded. 

Judge THOMAS concurs. 

Judge WYNN dissents. 

WYNN, Judge dissenting 

N.C. Gen. Stat. # 50-20(c)(ll) (1999) requires the trial court in 
determining whether "an equal division is not equitable" to consider 
as a factor: "The tax consequences to each party." I dissent from the 
majority holding and certilfy to our Supreme Court under N.C. Gen. 
Stat. # 7A-30 (1999) the issue of whether the plain language of N.C. 
Gen. Stat. # 50-20(c)(ll) should be judicially limited to apply only 
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where such taxes are incurred as a direct result of the distributional 
award. See Wilkins v. Wilkins, 111 N.C. App. 541, 432 S.E.2d 891 
(1993); Weaver v. Weaver, 72 N.C. App. 409,324 S.E.2d 915 (1985). 

"The law has long been that where the plain language of a statute 
. . . is unambiguous on its face, the court is bound by the clear mean- 
ing." Hamby v. Hamby, 143 N.C. App. 635, 645, 547 S.E.2d 110, 117, 
disc. review denied, 354 N.C. 69, 653 S.E.2d 39 (2001). "When lan- 
guage used in [a] statute is clear and unambiguous, [the Court] must 
refrain from judicial construction and accord words undefined in the 
statute their plain and definite meaning." Hieb v. Lowery, 344 N.C. 
403,409, 474 S.E.2d 323,327 (1996), (quoting Poole v. Miller, 342 N.C. 
349, 351, 464 S.E.2d 409, 410 (1995)). "[Wlhere the Legislature has 
made no exception to the positive terms of a statute, the presump- 
tion is that it intended to make none, and it is a general rule of con- 
struction that the courts have no authority to create, and will not cre- 
ate, exceptions to the provisions of a statute not made by the act 
itself." Upchurch v. Funeral Home, 263 N.C. 560, 565, 140 S.E.2d 17, 
21 (1965) (quoting 50 Am. Jur. Statutes # 432, p. 453 (1944)). Here, the 
language of the statute is clear and it is not necessary for us to resolve 
an ambiguity. 

Under N.C. Gen. Stat. # 50-20(c)(ll) the legislature imposed 
no limitation on the trial court's consideration of the tax conse- 
quences as a factor in the distribution of marital property. N.C. Gen. 
Stat. # 50-20(c) provides in pertinent part that: 

There shall be an equal division by using net value of marital 
property and net value of divisible property unless the court 
determines that an equal division is not equitable, the court 
shall divide the marital property and divisible property equi- 
tably. Factors the court shall consider under this subsection are 
as follows: 

(11) The tax consequences to each party. 

Moreover, other jurisdictions have not been restrictive in deter- 
mining when a trial court may consider tax consequences. See, e.g., 
I n  re Bookout, 833 P.2d 800, 806 (Colo. App. 1991), cert. denied, 846 
P.2d 189 (Colo. 1993); Hogan v. Hogan, 796 S.W.2d 400,408 (Mo. App. 
1990); Write v. White, 105 N.M. 600, 734 P.2d 1283, 1286 (1987); 
Barnes v. Barnes, 16 Va. App. 98, 428 S.E.2d 294, 300 (1993); see 
also Tracy A. Bateman, Annotation, Divorce and Separation: 
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Consideration of Tax Consequences in Distribution of Marital 
Property, 9 A.L.R. 5th 568, 592, C; 2[a] (1993). 

Since the plain language of the statute provides no such limitation 
on the consideration of tax consequences in determining whether an 
equal division is not equitable, I certify to our Supreme Court the 
holdings of this Court to the contrary. N.C. Gen. Stat. C; 7A-30. 

ESMAY FRYE STEVENSON, Bl iVJI TIIROIGH HER GI ARD14\, SYLVIA FRYE LONG, 
PLAINTIFF \ C WAYNE JOYNER 4hn RIFE,  CAROL JEAN JOYNER, A Y D  CATAWBA 
VALLEY BANK AND D STEVE ROBBINS, TKI STEE, DEFENI)AVT~ 

No. COA01-237 

(Filed 2 January 2002) 

Appeal and Error- appealability-discovery order compelling 
answer to  deposition questions-interlocutory order 

Although defendants appeal from a discovery order com- 
pelling them to answer questions proposed during a deposition by 
plaintiff in an action alleging claims including undue influence, 
fraud, and lack of mental capacity, the appeal is dismissed 
because the order is interlocutory and defendants have failed to 
demonstrate that a substantial right will be affected. 

Appeal by defendants from order entered 29 November 2000 by 
Judge Timothy S. Kincaid in Catawba County Superior Court. Heard 
in the Court of Appeals 5 December 2001. 

Sigmon,  Clark, Mackie. Hutton, Hanvey & Ferrell, PA., by E. 
Fielding Clark, I1 and Forrest A. F~rre l l ,  for plaintiff-appellee. 

Wyatt ,  Early, Harris  & Wheeler, L.L.P., by Wil l iam E. Wheele?; 
for defendant-appellants. 

HUDSON, Judge. 

C. Wayne Joyner and his wife, Carol Jean Joyner, ("defendants") 
appeal an order compelling defendants to answer questions proposed 
during a deposition by plaintiff. This order is interlocutory and 
defendants have failed to demonstrate that a substantial right will be 
affected should they not be given the immediate right to appeal from 
this order. We dismiss this appeal. 
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The pertinent procedural history is as follows. Plaintiff, Sylvia 
Frye Long, filed an action in the Superior Court of Catawba County, 
as the guardian of her aunt, Esmay Frye Stevenson, on 20 July 2000. 
In her complaint, plaintiff alleges a number of causes of action includ- 
ing undue influence, fraud, and Esmay Frye Stevenson's lack of men- 
tal capacity against defendants C. Wayne Joyner and his wife, Carol 
Jean Joyner, Catawba Valley Bank, and D. Steve Robbins. During the 
course of plaintiff's deposition of C. Wayne Joyner, plaintiff's counsel 
asked Mr. Joyner questions concerning work with which his counsel 
had assisted him. Mr. Joyner's counsel instructed him not to answer 
based on an invasion of his attorney-client privilege, and he did not 
answer. On 25 October 2000, plaintiff filed a motion to compel Mr. 
Joyner to answer the questions presented at the deposition. On 29 
November 2000, Judge Timothy S. Kincaid ordered Mr. Joyner to 
answer the questions. Defendants appeal this order. 

Plaintiff filed a "Motion to Dismiss Appeal as Interlocutory and 
Not Affecting a Substantial Right" addressing the propriety of raising 
this issue on appeal and its interlocutory nature. "Interlocutory 
orders are those made during the pendency of an action which do not 
dispose of the case, but instead leave it for further action by the trial 
court in order to settle and determine the entire controversy." 
Carriker v. Carriker, 350 N.C. 71, 73,511 S.E.2d 2 , 4  (1999) (citations 
omitted). "The policy behind this rule is to avoid fragmentary, prema- 
ture and unnecessary appeals by allowing the trial court to com- 
pletely and finally adjudicate the case before the appellate courts 
review it." Romig v. Jefferson-Pilot Life Ins. Co., 132 N.C. App. 682, 
685, 513 S.E.2d 598, 600 (1999) (internal quotation marks omitted), 
aff%l, 351 N.C. 349, 524 S.E.2d 804 (2000). 

In general, there is no right to appeal from an interlocutory order. 
See, e.g. Jeffreys v. Raleigh Oaks Joint Venture, 115 N.C. App. 377, 
379,444 S.E.2d 252,253 (1994). However, a party may appeal an inter- 
locutory order "where the order represents a final judgment as to one 
or more but fewer than all of the claims or parties and the trial court 
certifies in the judgment that there is no just reason to delay the 
appeal," or "where delaying the appeal will irreparably impair a sub- 
stantial right of the party." Hudson-Cole Dev. COT. v. Beemer, 132 
N.C. App. 341, 344, 511 S.E.2d 309, 311 (1999) (internal quotation 
marks omitted); see N.C. Gen. Stat. $ 5  1A-1, Rule 54(b), 1-277, 
7A-27(d) (1999). "In either instance, the burden is on the appellant 'to 
present appropriate grounds for this Court's acceptance of an inter- 
locutory appeal and our Court's responsibility to review those 
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grounds.' " Romig, 132 N.C. App. at 685, 513 S.E.2d at 600 (quoting 
Jeffreys, 115 N.C. App at 379, 444 S.E.2d at 263). 

North Carolina Rule of Appellate Procedure 28(b) has been 
amended effective 31 October 2001 to add a new subsection, 28(b)(4), 
which requires that the brief contain "a statement of the grounds for 
appellate review" and when an appeal is interlocutory, "the statement 
must contain sufficient facts and argument to support appellate 
review on the ground that the challenged order affects a substantial 
right." This amendment does not apply to briefs, as in this case, filed 
before the effective date. 

Generally, appellate courts do not review discovery orders 
because of their interlocutory nature. See Romig, 132 N.C. App. at 
685,513 S.E.2d at 600. However, our Courts have recognized a narrow 
exception to this rule when a discovery order includes a finding of 
contempt or certain other sanctions. See id; Woody v. Thomasville 
Upholstery Inc., 146 N.C. App. -, 552 S.E.2d 202 (2001) (holding 
that a discovery order in workers' compensation case was not imme- 
diately appealable because there was no finding of contempt and no 
sanctions had been imposed); Willis u. Power Co., 291 N.C. 19, 229 
S.E.2d 191 (1976) (holding that a contempt order entered against 
defendant for not complying with discovery requirements was imme- 
diately appealable); but  cf. Shame zl. Worland, 351 N.C. 159, 522 
S.E.2d 577 (1999) (holding that a trial court's order compelling the 
disclosure of documents subject to an absolute statutory privilege 
affected a substantial right and was, thus, immediately appealable), 
disc. rev. denied, 352 N.C. 150, 544 S.E.2d 228 (2000). No such order 
was entered in this case. The trial court's order only compelled Mr. 
Joyner to answer the questions posed during the deposition; it did not 
assess sanctions or find defendant in contempt. 

In their "Response to Plaintiff/Appellee's Motion to Dismiss 
Appeal," defendants have argued to this Court that the discovery 
order impairs a substantial right. See Sharpe, 351 N.C. at 163-65, 522 
S.E.2d at 580-81; Romig, 132 N.C. App. at 686, 513 S.E.2d at 600. They 
base this argument on this Court's opinion in Evans v. United Serus. 
Auto. Ass'n, 142 N.C. App. 18, 541 S.E.2d 782, cert. denied, 353 N.C. 
371, 547 S.E.2d 810 (2001). In Evans, plaintiff requested information 
and documents from defendant during discovery, that defendant 
deemed excluded from discovery as work product and protected by 
attorney-client privilege. The trial court reviewed the questionable 
documents i n  camera, ordered that some of the documents should be 
produced, and found that others were protected "by the attorney 
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client privilege andlor are matters prepared in anticipation of litiga- 
tion." Id. at 23, 541 S.E.2d at 785 (internal quotation marks omitted). 
Both parties appealed the trial court's decision. This Court deter- 
mined that the appeal should proceed, even though appeals from dis- 
covery orders generally are interlocutory. See Romig, 132 N.C. App. at 
685, 513 S.E.2d at 600. This Court noted the extent and import of the 
materials at issue, and decided that the trial court's order "affects a 
substantial right." Evans, 142 N.C. App. at 24, 541 S.E.2d at 786. 
Defendants in this case urge us to apply Evans to find that we should 
hear their appeal, because it affects a substantial right. We believe 
this Court's holding in Evans is distinguishable and we decline to 
read it as defendants urge. 

We reach this conclusion based on important differences 
between Evans and the case at issue. In Evans, defendant was asked 
to turn over an enormous amount of information about the internal 
processes and practices of defendant-company. This material 
included documents alleged to be protected under both the attorney- 
client privilege and work-product doctrine. Here, the discovery at 
issue consists of only a few questions posed during a deposition, 
which defendants' counsel instructed Mr. Joyner not to answer. From 
the record before us, it appears that defendants never presented their 
deposition answers to the judge in camera or under seal for a deter- 
mination of the application of the privilege to the information. 
Defendants bear the burden of showing that this information sought 
was protected by attorney-client privilege, but our record is insuffi- 
cient to determine whether that burden has been carried by defend- 
ants. See id. at 32, 541 S.E.2d at 791 (noting that "[tlhe burden of 
establishing the attorney-client privilege rests upon the claimant of 
the privilege"). We do not read Evans as opening the door to appel- 
late review of every contested discovery order in which attorney- 
client privilege is simply asserted, without more. A substantial right 
has not been shown to be at issue here, and we dismiss defendant's 
appeal as interlocutory. 

"Motion to Dismiss Appeal as Interlocutory and Not Affecting a 
Substantial Right" is granted. 

Appeal dismissed. 

Judges TIMMONS-GOODSON and TYSON concur. 
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ANNIE MOORE JAMES, EVPLOYEE-PLAINTIFF V. WILSON MEMORIAL HOSPITAL, 
EMPLOYER-DEFENDAST AND SPECIALTY INSURANCE SERVICES, CARRIER- 
DEFEKDAST 

(Filed 2 January 2002) 

Workers' Compensation- time period for claim-proper ver- 
sion o f  statute 

The Industrial Commission did not err in a workers' compen- 
sation case by concluding that plaintiff's claim for benefits was 
barred by N.C.G.S. $ 97-24(a) as it existed at the time of her 
injury, because: (1) an employer acquires a vested right on the 
date of the employee's injury since the employer is entitled to 
assess its potential liability as of the date of injury based on the 
existing law; and (2) plaintiff's right to compensation and defend- 
ant's corresponding liability arose prior to the effective date of 
N.C.G.S. $ 97-24(a) as amended which extended the period for 
filing a claim from one to two years. 

Appeal by plaintiff from order filed 27 October 2000 by the North 
Carolina Industrial Commission. Heard in the Court of Appeals 5 
December 2001. 

Pewy & Brown, by Cedric R. Pewy, for plaintiff-appellant. 

Young Moore and Henderson, PA., by Tewyn D. Owens and 
Zachary C. Bolen, for defendants-appellees. 

WALKER, Judge. 

Plaintiff filed a claim on 13 December 1996 seeking benefits 
under the Workers' Compensation Act for a back injury she sustained 
on 22 September 1994 while employed by defendant. Following a 
hearing, a deputy commissioner concluded that plaintiff's claim was 
barred by N.C. Gen. Stat. $ 97-24(a) as it existed at the time of her 
injury and denied her claim for benefits. On appeal, the Full 
Commission (Commission) concluded it did not have jurisdiction and 
affirmed the deputy commissioner's order. 

The pertinent facts as found by the Commission are not in dis- 
pute. On 22 September 1994, plaintiff sustained an injury to her back 
while employed as a nurse assistant for defendant. Plaintiff sought 
medical treatment for her injury but did not miss any work. 
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Defendant paid for plaintiff's medical treatment. In November 1994, 
plaintiff was laid off as part of a general reduction in work force. 
Nevertheless, defendant continued to pay for the medical treatment 
related to plaintiff's injury until August 1997. 

With this appeal, plaintiff contends the Commission erred in 
concluding that her claim for benefits was barred by N.C. Gen. Stat. 
§ 97-24(a). 

At the time of plaintiff's injury, our Workers' Compensation Act 
provided: 

The right to compensation under this Article shall be forever 
barred unless a claim be filed with the Industrial Commission 
within two years after the accident. 

N.C. Gen. Stat. 5 97-24(a) (1993). However, in 1994, our legislature 
amended this provision as part of the Workers' Compensation Reform 
Act of 1994. Under the amended version, a party may file a claim: 

within two years after the last payment of medical compensation 
when no other compensation has been paid and when the 
employer's liability has not otherwise been established under this 
Article. 

N.C. Gen. Stat. 5 97-24(a) (1995). By its expressed terms, the amend- 
ment applies to all claims filed on or after its effective date of 1 
January 1995. 1993 N.C. Sess. Laws ch. 679, s. ll.l(f). 

Plaintiff argues that N.C. Gen. Stat. 5 97-24(a) as amended should 
apply to her claim for benefits as she filed it after 1 January 1995 and 
within two years after defendant last paid medical compensation. We 
disagree. 

In McCrater v. Engineering Corp., 248 N.C. 707, 104 S.E.2d 858 
(1958), our Supreme Court addressed the issue of whether an amend- 
ment to N.C. Gen. Stat. $97-24(a), which extended the time period for 
filing a claim from one to two years, applied retrospectively to an 
injury sustained prior to the amendment's effective date. The Court 
held that since such an amendment effectively enlarged an 
employee's substantive right to recovery, if applied retrospectively, it 
would divest an employer of a vested right. Therefore, the amend- 
ment did not apply to those existing claims at the time it became 
effective. The Court reasoned: 
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[A] plaintiff's inchoate right to compensation [arises] by opera- 
tion of law on the date of the accident. But [the] substantive right 
to compensation [is] not fixed by the simple fact of injury arising 
out of and in the course o f .  . . employment. The requirement of 
filing [a] claim within the time limited by G.S. 97-24 [is] a condi- 
tion precedent to [the] right to compensation. Necessarily, then, 
the element of filing [a] claim within the time limited by the 
statute [is] of the very essence qf the plaintiff's right to recover 
compensation. This time limit as fixed by statute as it existed on 
the date of the accident, being a part of the plaintiff's substantive 
right of recovery, could not be enlarged by subsequent statute. 
Any attempt to do so would be to deprive the defendant[] of 
vested rights. 

Id. at 709-10, 104 S.E.2d at 860 (emphasis added) 

Plaintiff contends McCrater is not binding authority because 
defendant would not be deprived of a vested right by an application 
of the amended version of N.C. Gen. Stat. # 97-24(a). Specifically, 
plaintiff argues that applying the statute as amended would not 
deprive defendant of "any property or title" or "any immunity or 
exemption which had become fixed or certain" by 1 January 1995. 
However, plaintiff's argument fails to recognize the crux of the 
McCrater holding which is that in cases involving injury by accident, 
an employer acquires a vested right on the date of the employee's 
injury. McCrater, 248 N.C. at 710, 104 S.E.2d at 860. This vested right 
arises because the employer is entitled to assess its potential liability 
as of the date of injury based on the existing law. 

Here, N.C. Gen. Stat. # 97-24(a) conditioned plaintiff's right to 
compensation and defendant's corresponding liability on her filing a 
claim within two years of the date she was injured. Reinhardt v. 
Women's Pavilion, Inc., 102 N.C. App. 83, 401 S.E.2d 138 (1991) (the 
timely filing of a claim for compensation under the Workers' 
Compensation Act is a condition precedent to right to receive com- 
pensation). Thus, defendant had an exemption from liability which 
had become fixed or certain as of 22 September 1994. To apply N.C. 
Gen. Stat. $ 97-24 as amended so as to allow plaintiff to file her claim 
more than two years after 22 September 1994 would deprive defend- 
ant of this exemption. 

Plaintiff also maintains our Supreme Court's holding in Booker u. 
Duke Medical Center, 297 N.C. 458, 256 S.E.2d 189 (1979) and this 
Court's holding in Long v. N. C. Finishing Co., 82 N.C. App. 568, 346 
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S.E.2d 669 (1986) requires that N.C. Gen. Stat. Q: 97-24(a) as amended 
be applied to allow her claim. However, our holding today does not 
conflict with the holdings of these cases. 

In Booker, the plaintiffs were family members seeking benefits 
for an employee's death, which they alleged resulted from an occupa- 
tional disease. One issue before the Court was whether an amended 
version of N.C. Gen. Stat. $97-53(13) applied to the family members' 
claim. The employer argued the version which existed at the time the 
employee allegedly contracted the occupational disease should apply. 
The Court disagreed, holding that since the family members did not 
acquire a substantive right to recovery until the employee's death, the 
amended version applied. Citing McCrater, the Court noted, "[tlhe 
proper question for consideration is whether the act as applied will 
interfere with rights which had vested or liabilities which had 
accrued at the time it took effect." Booker, 297 N.C. at 461,467-68,256 
S.E.2d at 192, 195-96 (other citations omitted). 

In Long, this Court applied the Booker holding to an amendment 
which extended employers' liability for employees' exposure to 
asbestos. Under the original version, liability was limited to instances 
in which disablement or death occurred two years after the last expo- 
sure. However, the amendment lengthened the liability to ten years 
after the last exposure. The employer argued the amendment should 
not apply to a family member's claim for death benefits where the last 
exposure occurred prior to the amendment's effective date. We dis- 
agreed noting that, as in Booker, the amended version was in effect at 
the time the family member's right to compensation arose. Long, 82 
N.C. App. at 571-73, 346 S.E.2d at 671-72. 

Here, in contrast to the factual circumstances in Booker and 
Long, plaintiff's right to compensation and defendant's corresponding 
liability arose prior to the effective date of N.C. Gen. Stat. 5 97-24(a) 
as amended. 

In sum, we conclude that N.C. Gen. Stat. § 97-24(a) as amended 
does not apply so as to allow plaintiff's claim for benefits. The 
Commission's order barring plaintiff's claim is affirmed. 

Affirmed. 

Judges WYNN and THOMAS concur. 
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DALE E .  TAYLOR, B. J .  FORE; DILLARD A. BROWN, HARVEY R. COOK, JR., THOMAS 
P. DEIGHTON, JAMES M. FLOYD, CATHY ANN HALL, GRANT HAROLD, MARY 
ROSE HART, RAYMOND HIGGINS, KENNETH D. HINSON, ALLEN C. JONES, 
JAMES T. MALCOLM, 111, RANDY U' MARTIN, RICHARD N. OULETTE, RALPH 
PITTMAN, SID A. POPE, DANIEL L. POWERS, 11, DARYL D. PRUITT, LISA D. 
ROBERTSON, RICKY E. S H E W N ,  GREGORY F. SNIDER, TIMOTHY C. STOKER, 
ANN R. STOVER, JOAN C. SMITH, INDIVII~I~ALLY, AYD FOR THE BENEFIT OF AS11 OS 

BEHALF OF ALL OTHERS SIRIILARLY SITL'ATED, PLAINTIFFS \'. CITY O F  LENOIR, A 

MUNICIPAL CORPORATIO~; BOARD O F  TRUSTEES O F  THE NORTH CAROLINA 
LOCAL GOVERNMENT EMPLOYEES' RETIREMENT SYSTEM, BODY POLITIC AND 

CORPORATE; O.K. BEATTY, JOHN W. BRITTE, JR., JAMES M. COOPER, RONALD E. 
COPLEY, CLYDE R. COOK, JR., BOB ETHERIDGE, JAMES R. HAWKINS, 
SHIRLEY A. HISE, WILMA M. KING, GERALD LAMB, W. EUGENE McCOMBS, 
WILLIAM R. MrDONALD, 111, DAVID G. OMSTEAD, PHILLIP M. PRESCOTT, JR., 
JAMES W. WISE, AS TRUSTEES; DENNIS DUCKER, AS DIRECTOR OF THE RETIRE- 
MENT SYSTEMS DIVISIOS, .4KIl DEPUTY TNEASIRER FOR THE ST.~TE OF NORTH CAROLINA; 
HARLAN E. BOYLES, AS TREASVRER O F  THE STATE OF NORTH CAROLINA AND CIWIRIIAN 
O F  THE BOARD OF TRISTEES OF TIlE NORTH CAROLINA LOCAL GOVERNMENT RETIREMEUT 
SYSTEM; AND THE STATE O F  NORTH CAROLINA, A BODY POLITIC A N D  CORPORATE, 

DEFENDANTS 

No. COA99-1228-3 

(Filed 15 January 2002) 

Class Actions; Costs- attorney fees-common fund doctrine- 
benefits from settlement 

The trial court correctly limited an award of attorney fees to 
a court-approved settlement in a class-action involving the retire- 
ment of law enforcement officers where defendant-city converted 
from a local plan to the North Carolina Local Government 
Retirement System (LGERS) while the litigation was pending, not 
all of the members of the class became enrolled in LGERS, the 
city agreed to pay $96,000 to those members, and attorney fees 
were awarded only from that amount as opposed to a "comn~on 
fund" representing the increased benefits received from the plain- 
tiffs who became enrolled in LGERS. No award of attorney fees 
may be made pursuant to the common fund doctrine where a law- 
suit brings about a voluntary change in a defendant's conduct 
with financial benefits to certain class members without the mer- 
its being determined. Attorney fees may be awarded only from 
monies obtained as a result of a formal judgment or a court- 
approved settlement, the common fund doctrine applies when the 
party seeking the award is the prevailing party in a successful 
lawsuit, and the court must have control over a pool of money in 
order to award attorney fees from that pool. 

Judge WALKER concurring. 
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Appeal by plaintiffs Dale E. Taylor, B. J. Fore, Dillard A. Brown, 
the Estate of James Floyd, Raymond Higgins, Thomas P. Deighton, 
and Ricky E. Shehan, from a class action final settlement order 
entered 5 March 1999 by Judge Claude S. Sitton in Caldwell County 
Superior Court. Originally heard in the Court of Appeals on 23 August 
2000. An opinion was filed 17 October 2000, Taylor v. City of Lenoir, 
140 N.C. App. 337, 536 S.E.2d 848 (2000), but was superceded on 
rehearing by a second opinion filed 2 January 2001, Taylor v. City of 
Lenoir, 141 N.C. App. 660, 542 S.E.2d 222 (2001). The case was 
appealed and, by order of the North Carolina Supreme Court on 20 
July 2001, the second opinion was vacated and the case was 
remanded to the Court of Appeals for reconsideration. Taylor v. City 
of Lenoir, 353 N.C. 695, 550 S.E.2d 141 (2001). Reheard without ad- 
ditional briefing or oral arguments. 

Kuehnert Bellas & Bellas, PLLC, by Daniel A. Kuehnert and 
Steven I? Aceto, for plaintiff-appellants. 

Wilson, Palmer, Lackey & Rohr, PA., by David S. Lackey, for 
plaintiff-appellee Derek K. Poarch; Todd, Vanderbloemen, Brady 
& LeClair, PA., by Bruce W Vanderbloemen, for plaintiff- 
appellees Frank M. Hicks, Jr., Sid A. Pope, Tim Stoker, Sharon 
Cook Poarch and Arnold Dula; Potter, McCarl & Whisnant, PA., 
by Lucy R. McCarl and Steve B. Potter, for plaintiff-appellees 
Jack Warlick, J i m  Higgins, Mike Phillips, Gary Clark, Harold 
Brewer, Ronda Watts, Helen Gallardo and Michael Wayne 
Sutton. 

Groome, Tuttle, Pike & Blair, by Edward H. Blair, Jr., for 
defendant-appellee City of Lenoir. 

Attorney General Michael I;: Easley, by Special Deputy Attorney 
General Alexander McC. Peters, for defendant-appellees Board 
of Trustees of the North Carolina Local Government Employees' 
Retirement System and its individually named members or  
their successors, Jack W Pruitt (Successor to Dennis Du.cker), 
Harlan E. Boyles, and the State of North Carolina. 

HUNTER, Judge. 

Plaintiffs' class counsel ("class counsel") appeal from a "Class 
Action Final Settlement Order" granting in part and denying in part 
their "Verified PetitionIRequest for Attorneys' Fees" based upon the 
"common fund doctrine." We affirm. 
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I. Facts and Procedural History 

Plaintiffs herein are law enforcement officers who are currently 
employed by the City of Lenoir ("the City") or who were in the City's 
employ as of 1 January 1986. On 17 November 1992, plaintiffs filed a 
"Revised Complaint" against the City, the Board of Trustees of the 
North Carolina Local Government Employees' Retirement System 
and its individual members or successors, Dennis Ducker, Harlan E. 
Boyles, and the State of North Carolina (collectively "the State 
defendants"). The named plaintiffs alleged that the City had "an affir- 
mative statutory duty" to enroll them, and others similarly situated, in 
the Local Government Employees' Retirement System ("LGERS") as 
of 1 January 1986, and that the City had improperly failed to enroll 
them in LGERS and had, instead, offered them enrollment only in the 
City of Lenoir Pension Plan. Plaintiffs also alleged, among other 
things, that the City had failed to inform plaintiffs of their rights to 
voluntarily elect to enroll in LGERS on an individual basis, and that in 
some cases the City had impermissibly denied requests by individual 
plaintiffs to enroll in LGERS. Plaintiffs sought declaratory relief 
determining their rights pursuant to the applicable statutes. 
Additionally, plaintiffs sought damages against the City for accrued 
benefits to which plaintiffs would have been entitled had they been 
enrolled in LGERS. During the course of this litigation, plaintiffs and 
class counsel agreed by stipulation not to seek to recover damages or 
attorney's fees from the State defendants. 

While the action was pending before the trial court, and following 
a majority vote of its employees, the City applied for participation in 
LGERS and, on 1 July 1995, converted its retirement plan to LGERS 
("the 1995 conversion") and transferred the total assets of its then- 
existing pension plan ($5,183,600.90) to LGERS. As a result of the 
1995 conversion, approxinlately sixty-two members of the plaintiff 
class became enrolled in LGERS. In this appeal, class counsel seek 
attorney's fees from the increased retirement benefits that these 
sixty-two plaintiffs will receive as a result of becoming enrolled in 
LGERS in 1995. Also, between the filing of the lawsuit in 1992 and the 
1995 conversion, a small number of officers were enrolled in LGERS 
by the City. The remaining plaintiffs, approximately thirty-five, were 
not enrolled in LGERS either prior to 1995 or as a result of the 1995 
conversion. 

On 21 August 1996, plaintiffs and the City entered into stipula- 
tions regarding the procedure for litigating the issues involved in this 
case and, thereby, agreed that this action would be tried in three 
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phases. In Phase I, the court was to determine "all legal issues of 
declaratory relief' pertaining to the plaintiff class generally. If the 
court concluded, based upon a determination of the legal issues, that 
any of the class plaintiffs might be entitled to monetary or other 
relief, the trial would proceed to Phase 11. In Phase 11, individual 
claimants would be entitled to "present evidence pertaining to such 
individual's particular assertion of rights, claims or other entitlement 
against the City of Lenoir based upon the general declaratory relief as 
shall have been determined by the Court in Phase I of the trail [sic]." 
After considering such evidence, the court would then determine 
which individual claimants, if any, would be entitled to some award of 
damages or other monetary relief. Finally, Phase I11 of the trial would 
be conducted in order for the court to determine what amounts of 
damages or other monetary relief would be awarded to these individ- 
ual plaintiff class members. 

At the conclusion of Phase I of the trial, the trial court entered a 
judgment in favor of plaintiffs. The trial court ruled that, as a matter 
of law, the City had a statutorily-imposed, affirmative duty to enroll 
its law enforcement officers in LGERS as of 1 January 1986. The court 
further ruled that the City was liable to plaintiffs for any damages 
resulting from the City's failure to enroll them in LGERS as of 1 
January 1986. The trial court also ruled as a matter of law that plain- 
tiffs were not entitled to attorney's fees against the City pursuant to 
the common fund doctrine. The City and the State defendants 
appealed to this Court. 

In an opinion filed 7 April 1998, we reversed the trial court's judg- 
ment and remanded for further proceedings. Taylor v. City of Lenoir, 
129 N.C. App. 174, 497 S.E.2d 715 (1998) ("Taylor I"). We stated: 

We hold, therefore, that the trial court erred in interpreting and 
applying sections 123-28(g) and 143-166.50(b) of the North 
Carolina General Statutes. Accordingly, we reverse the trial 
court's order concluding that, as a matter of law, defendants are 
liable to plaintiffs for failing to enroll them in LGERS as of 1 
January 1986. 

Id. at 182, 497 S.E.2d at 721. In that opinion, this Court also briefly 
addressed plaintiffs' argument that they were entitled to attorney's 
fees under the common fund doctrine, stating: 

The trial court concluded that, as a matter of law, plaintiffs are 
not entitled to attorneys fees against the City pursuant to the 
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Common Fund Doctrine or any other legal theory. Plaintiffs 
assign error to this ruling. However, in light of our holding regard- 
ing the matter of statutory construction, we need not address the 
issue of attorneys fees, as it is moot. 

Id. at 182-83, 497 S.E.2d at 721. 

This Court's reversal of the trial court's judgment was only a par- 
tial resolution of plaintiffs' various claims. Although we held that the 
State defendants were not statutorily obligated to have automatically 
enrolled plaintiffs in LGERS as of 1 January 1986, certain allegations 
in plaintiffs' complaint remained to be adjudicated, including, for 
example, the allegation that certain plaintiffs, who had requested vol- 
untary enrollment in LGERS on an individual basis after 1986, had 
been denied enrollment by the City. Thus, approximately three weeks 
after our opinion was filed, the parties convened before the trial court 
to discuss, in light of this Court's opinion, how best to proceed with 
the litigation. The parties agreed that the trial would resume on 10 
August 1998. 

However, before the trial resumed, the parties entered into a 
"Recommended Settlement" agreement, tentatively approved by the 
trial court on 19 August 1998. This document states that the purpose 
of the settlement was "to provide cash benefits [$96,000.00] in lieu of 
actual State Retirement benefits to those approximately 35 remaining 
class members" who were still not enrolled in LGERS following the 
1995 conversion. On the same day, class counsel filed a "Verified 
PetitionfRequest for Attorneys' Fees Pursuant to Common Fund 
Doctrine." Specifically, class counsel requested that the trial court set 
aside twenty-five to forty percent of the financial benefits produced 
as a result of the litigation, including both (1) the monies directly 
resulting from the settlement ($96,000.00), and (2) the increased 
retirement benefits that the sixty-two class members, who received 
full LGERS enrollment as a result of the 1995 conversion, would 
receive over time (which amount, class counsel contended, was equal 
to a present value of between $2,100,000.00 and $2,850,000.00). In a 
"Supplemental Petition for Attorneys' Fees" filed on 4 September 
1998, class counsel acknowledged that, as to the increased retirement 
benefits to certain plaintiffs as a result of the 1995 conversion, they 
sought attorney's fees "in the form of a reduction of benefits due 
Plaintiffs' class members," as opposed to seeking attorney's fees 
directly from the City. 
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Notice was provided to all class members of the proposed settle- 
ment agreement. Prior to a hearing, some of the individual class mem- 
bers filed objections to the petition for attorney's fees and/or notices 
that the class member intended to opt out of the recommended set- 
tlement. Following a hearing, the trial court entered a "Class Action 
Final Settlement Order." Pursuant to this order, the City agreed to pay 
$96,000.00 to the plaintiff class members (approximately thirty-five) 
who did not become enrolled in LGERS as a result of the 1995 con- 
version. The order states that this settlement amount constitutes "a 
full and complete settlement and satisfaction of any and all claims 
and causes of action of the members of the plaintiffs' class based 
upon, or arising out of, the facts and circumstances alleged in the 
plaintiffs' revised complaint." Thus, the City was freed from the obli- 
gation to pay any additional attorney's fees directly to plaintiffs or 
class counsel. The court found that the $96,000.00 constituted a "com- 
mon fund" procured as a direct result of the efforts of class counsel 
and, as a result, awarded class counsel twenty-seven and a half per- 
cent of this amount as attorney's fees. 

However, the trial court entered the following conclusion of law 
regarding additional attorney's fees: 

4. The Court concludes that the plaintiff class members' 
interests in present and/or future LGERS benefits to be paid from 
or into the LGERS as [a] result of the effective July 1, 1995, con- 
version of the City of Lenoir Pension Plan to LGERS are not an 
identifiable amount of monies subject to sufficient control of this 
Court. The Court concludes as a matter of law, it does not exer- 
cise control over these benefits to make any disbursements 
from such benefits or monies, which therefore do not constitute 
a common fund from which this Court can order the payment of 
attorneys fees. 

We also note that the trial court's order does not include any findings 
or conclusions as to the causal relationship between the filing of the 
lawsuit and the 1995 conversion by the City. Class counsel appeal 
from the trial court's order denying in part their petition for attorney's 
fees. 

11. Analysis 

On appeal, class counsel contend that the trial court erred in 
awarding attorney's fees only from the $96,000.00 arising from the 
court-approved settlement. Class counsel contend they are entitled to 
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additional attorney's fees. Their argument can be summarized as fol- 
lows: (I) that this lawsuit prompted the City to convert to LGERS in 
1995; (2) that the approximately sixty-two plaintiffs who became 
enrolled in LGERS as a result of the 1995 conversion will now receive 
greater retirement benefits than they would otherwise have received 
had they not become enrolled in LGERS; (3) that these increased 
retirement benefits which these sixty-two plaintiffs will receive con- 
stitute a "common fund" created as a result of this lawsuit; (4) that 
class counsel are entitled to receive attorney's fees from these plain- 
tiffs as compensation for the reasonable value of their services in 
bringing and maintaining this lawsuit; and ( 5 )  that, pursuant to the 
"common fund doctrine," such attorney's fees should be deducted 
from the purported common fund that has been created by this 
lawsuit. 

At the outset, we note that class counsel have assigned error to 
the trial court's failure to enter findings or conclusions as to whether 
this lawsuit prompted the 1995 conversion, resulting in increased 
retirement benefits to sixty-two plaintiffs. Because we hold that class 
counsel are not entitled to attorney's fees from these benefits on 
other grounds, we need not reach the issue of whether the trial court 
erred in not making findings or conclusions on the issue of causation. 

The common fund doctrine is well recognized in North Carolina. 
The doctrine "is based on an exception to the general rule that attor- 
neys' fees may not be awarded to the prevailing party without statu- 
tory authority." Faulkenbury v. Teachers' and State Employees' Ret. 
Sys . ,  345 N.C.  683, 696, 483 S.E.2d 422, 430 (1997). Pursuant to the 
common fund doctrine, ". . . 'a litigant or a lawyer who recovers a 
common fund for the benefit of persons other than himself or his 
client is entitled to a reasonable attorney's fee from the fund as a 
whole.' " Bailey v. State of North Carolina, 348 N.C. 130, 160, 500 
S.E.2d 54, 71 (1998) (quoting Boeing Co. v. Van  Gemert, 444 U.S. 472, 
478, 62 L. Ed. 2d 676, 681 (1980)). 

The application for the fees may be made by the plaintiffs 
themselves, on the ground that they have performed a service 
benefiting others similarly situated. But  a plaintiff's attorney 
m a y  himself present a c laim to compensation and reimburse- 
m e n t  for expenses f rom the fund,  o n  the theory that he has  
provided or preserved a benefit-the fund  itself--and that the 
reasonable value of h i s  services should be borne proportionately 
by all plaintiffs. 
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Van Gemert v. Boeing Co., 590 F.2d 433,437 (2d Cir. 1978) (emphasis 
added) (citations omitted), affirmed, Boeing Co., 444 US. 472, 62 
L. Ed. 2d 676 (1980); see also, Lindy Bros. Bldrs., Inc. of Phila. v. 
American R. & S. San. Corp., 487 F.2d 161, 165-66 (3d Cir. 1973). 
Here, class counsel seek attorney's fees pursuant to this latter type of 
common fund doctrine claim. 

However, two facts distinguish this case from the three principle 
North Carolina common fund doctrine cases upon which class coun- 
sel substantially rely. See Bailey, 348 N.C. 130, 500 S.E.2d 54; 
Faulkenbury, 345 N.C. 683, 483 S.E.2d 422; Homer v. Chamber of 
Commerce, 236 N.C. 96, 72 S.E.2d 21 (1952). First, the particular ben- 
efits from which class counsel seek attorney's fees (the increased 
retirement benefits to those sixty-two plaintiffs who became enrolled 
in LGERS in 1995) are benefits arising from a "voluntary" action taken 
by the City-"voluntary" in the sense that it did not occur as a result 
of any judicial mechanism of the trial court. The City was not oblig- 
ated to convert to LGERS pursuant to any judgment or order entered 
by the trial court; and, unlike the $96,000.00, the benefits resulting 
from the City's decision to convert to LGERS in 1995 did not arise 
pursuant to a court-approved settlement agreement. 

The second fact that sets this case apart is the fact that there has 
never been a determination in favor of plaintiffs as to the merits of 
plaintiffs' legal claims. At the conclusion of Phase I, the trial court 
ruled that the City had violated the statutes in question by failing to 
enroll plaintiffs in LGERS as of 1986. On appeal from that judgment, 
this Court reversed the trial court's ruling and remanded for further 
proceedings. See Taylor I, 129 N.C. App. 174,497 S.E.2d 715. Our rul- 
ing in Taylor I disposed only of one of plaintiffs' claims-namely, that 
the City was statutorily obligated to automatically enroll plaintiffs in 
LGERS as of 1 January 1986. Following remand, the remainder of 
plaintiffs' claims were still pending and were to be adjudicated when 
the trial resumed. However, the merits of these remaining claims have 
never been determined because, before the trial resumed, the parties 
reached a settlement agreement. 

Thus, the question presented is this: where a lawsuit, the merits 
of which have never been determined, brings about a voluntary 
change in a defendant's conduct (in the sense that the defendant's 
action is not undertaken pursuant to a judgment, order, or court- 
approved settlement), and where that change in conduct results in 
financial benefits for certain plaintiff class members, are the attor- 
neys who brought and maintained the lawsuit entitled to an award of 
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attorney's fees from those benefits pursuant to the common fund doc- 
trine? For the reasons that follow, we hold that no award of attorney's 
fees may be made under these particular circumstances. 

First and foremost, our Supreme Court has consistently held that 
attorney's fees may only be awarded from monies that are actually 
"recovered" by the litigation. For example, our Supreme Court stated 
in Homer: 

[W]e conclude that where, as in the present case, on refusal of 
municipal authorities to act, a taxpayer successfully prosecutes 
an action to recover, and does actually recover and collect, funds 
of the municipality which had been expended wrongfully or mis- 
applied, the court has implied power in the exercise of a sound 
discretion to make a reasonable allowance, from the funds actu- 
ally recovered, to be used as compensation for the plaintiff 
taxpayer's attorney fees. 

Homer, 236 N.C. at 101, 72 S.E.2d at 24 (emphasis added). Similarly, 
in Bailey, the Court stated that ". . . 'a litigant or a lawyer who recov- 
ers a common fund for the benefit of persons other than himself or 
his client is entitled to a reasonable attorney's fee from the fund as a 
whole.' " Bailey, 348 N.C. at 160, 500 S.E.2d at 71 (emphasis added) 
(quoting Boeing, 444 U.S. at 478, 62 L. Ed. 2d at 681). 

Black's Law Dictionary defines "Recovery" as follows: 

In its most extensive sense, the restoration or vindication of a 
right existing in a person, by the formal judgment or decree of a 
competent court, at his instance and suit, or the obtaining, by 
such judgment, of some right or property which has been taken or 
withheld from him. . . . 

The obtaining of a thing by the judgment of a court, as the 
result of an action brought for that purpose. The amount finally 
collected, or the amount of judgment. . . . 

Black's Law Dictionary 1276 (6th ed. 1990). Thus, attorney's fees may 
only be awarded from monies that are obtained as a result of a "for- 
mal judgment" or a court-approved settlement (or consent decree). 

In the present case, class counsel are seeking attorney's fees 
specifically from the financial benefits that sixty-two plaintiffs will 
receive as a result of becoming enrolled in LGERS due to the 1995 
conversion. These benefits have not been obtained by means of a 
judgment, an order, or a court-approved settlement, and, therefore, 
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do not constitute monies "recovered" by plaintiffs in this lawsuit. 
Thus, class counsel are not entitled to an award of attorney's fees 
from these benefits. 

Similarly, and perhaps even more fundamentally, North Carolina 
cases involving the common fund doctrine indicate that, in order for 
the common fund doctrine to apply, the party seeking an award of 
attorney's fees must be the prevailing party, and must show that he 
has maintained a successful lawsuit. For example, our Supreme Court 
stated in Faulkenbury that "[tlhe common-fund doctrine is based on 
an exception to the general rule that attorneys' fees may not be 
awarded to the prevailing party without statutory authority." 
Faulkenbury, 345 N.C. at 696, 483 S.E.2d at 430 (emphasis added). 
Moreover, in Horner, the Court stated that the common fund doctrine 
may be applied where a litigant "has maintained a successful suit  
for the preservation, protection, or increase of a common fund or of 
common property." Horner, 236 N.C. at  97-98, 72 S.E.2d at  22 (empha- 
sis added) (citation omitted). Thus, to be entitled to attorney's fees 
from the specific benefits in question, class counsel must establish 
that the sixty-two plaintiffs who became enrolled in LGERS in 1995 
qualify as prevailing parties in this lawsuit. See Alba Conte, Attorney 
Fee Awards 3 1.02, at 2 (2d ed. 1993) (party seeking attorney's fees 
under the common fund doctrine must "demonstrate some level of 
success in obtaining the litigation benefits sought"). 

Here, we are not persuaded that the sixty-two plaintiffs in ques- 
tion should be considered prevailing parties for purposes of awarding 
attorney's fees. First, as noted above, there has been no determina- 
tion as to the merits of the majority of plaintiffs' legal claims. Further, 
the one claim that has been ruled upon-that the City was statutorily 
obligated to enroll plaintiffs in LGERS in 1986-was rejected by this 
Court. In addition, although it is possible that this lawsuit may have 
had some impact upon the City's decision to convert to LGERS in 
1995, the 1995 conversion was not a legally enforceable action 
required by judgment, or an order or a court approved settlement of 
the trial court. Thus, we hold that these sixty-two plaintiffs do not 
qualify as prevailing parties for purposes of awarding attorney's fees. 
Cf. Buckhannon Home v. West Va. Dept., 532 U.S. 598, 149 L. Ed. 2d 
855 (2001) (holding that, pursuant to federal civil rights statutes 
which allow award of attorney's fees to "prevailing party" only, "pre- 
vailing party" does not include party that has failed to secure either 
judgment on the merits or court-ordered consent decree, even where 
lawsuit brings about voluntary change in defendant's conduct, 
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because there must be some judicially sanctioned change in legal 
relationship between parties). 

Finally, under the circumstances presented in this case, it is not 
at all clear that the trial court had sufficient "control" over the bene- 
fits in question to order an award of attorney's fees from these bene- 
fits. The North Carolina cases dealing with the common fund doctrine 
indicate that a court must have control over a pool of money in order 
to award attorney's fees from that pool of money. For example, in 
Homer, our Supreme Court quoted with approval the following 
statement: ". . . 'The right of a court of equity to subject a fund [ I  
recovered [through an equitable class action lawsuit], and under the 
control of the court, to the reasonable costs of such creation or 
preservation, is well established.' " Homer, 236 N.C. at 99, 72 S.E.2d 
at 23 (emphasis added) (quoting Shillito v. City of Spartanburg, 214 
S.C. 11, -, 51 S.E.2d 95, 100 (1948)). Furthermore, this Court has 
held that one of the necessary "ingredients for application of the com- 
mon fund doctrine" is that the award in question be "under the trial 
court's supervision and control." Raleigh-Durham Airport Authority 
v. Howard, 88 N.C. App. 207, 214, 363 S.E.2d 184, 187 (1987), disc. 
review denied, 322 N.C. 113, 367 S.E.2d 916 (1988). 

Here, the benefits to some of the class plaintiffs resulting from 
the 1995 conversion are not the result of any judicial action by the 
trial court in this litigation. The trial court had no opportunity to 
review these benefits, or to approve or disapprove them, because the 
1995 conversion was not undertaken pursuant to a settlement 
approved by the court. Because these benefits are the result of the 
City's voluntary action undertaken outside of the purview of the trial 
court, and because the benefits themselves were not subjected to the 
trial court's review or approval, we do not believe the trial court had 
sufficient "control" to award attorney's fees from these benefits. 

In summary, we hold that, under these particular circumstances, 
class counsel are not entitled to an award of attorney's fees from the 
specific benefits in question pursuant to the common fund doctrine. 
Therefore, the trial court's order, granting in part and denying in part 
class counsel's petition for attorney's fees, is affirmed. 

Affirmed. 

Judge SMITH concurs. 

Judge WALKER concurs in a separate opinion. 
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WALKER, Judge, concurring. 

I concur with the majority opinion which affirms the order of the 
trial court. 

On 1 July 1995, the City of Lenoir converted its retirement system 
to LGERS. This 1995 conversion was not pursuant to a judgment, an 
order, nor a court-approved settlement. In 1998, this Court held that 
the statutes creating LGERS did not require the City to convert its 
retirement system to LGERS. Taylor v. City of Lenoir, 129 N.C. App. 
174, 497 S.E.2d 715 (1998). After that decision, the parties entered 
into a court-approved settlement by which a total of $96,000 was paid 
to the plaintiff class members who did not become enrolled in LGERS 
as a result of the 1995 conversion. From this amount, the trial court 
ordered attorneys' fees paid to the plaintiffs' attorneys pursuant to 
the common fund doctrine. It also specifically concluded that, as to 
the benefits resulting from the 1995 conversion, "[the trial court] does 
not exercise control over these benefits to make any disbursements 
from such benefits or monies, which therefore do not constitute a 
common fund from which this Court can order the payment of at- 
torneys['] fees." 

As addressed by the majority, our Courts have held that to create 
a common fund, the trial court must have control over the award from 
which the common fund would be created. In Raleigh-Durham 
Airport Authority v. Howard, 88 N.C. App. 207, 363 S.E.2d 184 
(1987), disc. rev. denied, 322 N.C. 113, 367 S.E.2d 916 (1988), this 
Court stated that one of the "ingredients for application of the com- 
mon fund doctrine" is that the award from which a common fund 
would be created is "under the trial court's supervision and control." 
88 N.C. App. at 214, 363 S.E.2d at 187. 

In other cases involving the common fund doctrine in this State, 
the award from which the common fund was created was under the 
control of the trial court because the award was a judgment or order 
of the court. See Bailey v. State of North Carolina, 348 N.C. 130, 500 
S.E.2d 54 (1998) (The common fund was created out of the court- 
ordered refund of taxes); Faulkenbury v. Teachers' and State 
Employees' Ret. Sys., 345 N.C. 683, 483 S.E.2d 422 (1997) (The com- 
mon fund was created out of the court-ordered payment of actuarial 
value of underpayments and interest thereupon of disability benefits 
under the State Employees' Retirement System); Homer v. Chamber 
of Commerce, 236 N.C. 96,72 S.E.2d 21 (1952) (The common fund was 
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created out of the court-ordered refund of monies); and Raleigh- 
Durham Airport Authority, supra (The common fund was created 
out of the condemnation award). 

In the present case, the plaintiffs' attorneys seek to recover attor- 
neys' fees from the benefits resulting from the 1995 conversion. 
Therefore, the 1995 conversion must be under the supervision and 
control of the trial court. However, there was no order, judgment, nor 
court-approved settlement resulting in the 1995 conversion. In 1998, 
this Court held that the City was not obligated to convert to LGERS, 
thus, precluding the plaintiff from obtaining an order requiring the 
City to convert. Therefore, it is clear that the trial court does not now 
have sufficient supervision nor control over the 1995 conversion to 
create a common fund out of those benefits. 

If there had been a court-approved settlement in 1995 evidencing 
the City's commitment to convert to LGERS while preserving other 
issues for trial, the trial court would have control over the 1995 con- 
version and its resulting benefits. If that event had occurred, there is 
enough evidence here to convince me that a common fund could have 
been identified. 

My prior comment, in connection with my dissent in Taylor v. 
City of Lenoi?; 141 N.C. App. 660, 542 S.E.2d 222 (2001), focused on 
the issue of causation. I concluded there was a "common fund" 
created from the benefits because of the causal connection between 
the lawsuit filed and the 1995 conversion by the City. Upon further 
review of the record and the 1998 decision of this Court, I concur with 
the majority that the trial court did not have sufficient supervision 
nor control over the benefits of the 1995 conversion to create a com- 
mon fund because there was no judgment, order, nor court-approved 
settlement at that time. 
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STATE O F  NORTH CAROLINA v. NORMAN BECKHAM, JR. 

No. COA00-1494 

(Filed 15 January 2002) 

Constitutional Law- double jeopardy-misdemeanor lar- 
ceny-civil versus criminal penalty 

The trial court did not err by denying defendant's motion to 
dismiss the charge of misdemeanor larceny on double jeopardy 
grounds even though defendant paid money to the merchant 
owner of the property in response to a demand made under 
N.C.G.S. 5 1-538.2, because: (1) the effect of N.C.G.S. 3 1-538.2 
does not transform what was intended as a civil remedy into a 
criminal penalty; (2) the mere presence of a deterrent quality is 
insufficient to render a sanction criminal; and (3) the sanction 
allowed by N.C.G.S. 5 1-538.2 is not excessive in relation to the 
remedial purpose since the damages are limited to between $150 
and $1,000, and the statute's purpose is to restore to the victims 
of theft, embezzlement, and fraud the value of their loss caused 
by the misconduct of others. 

Constitutional Law- excessive fines clause-misdemeanor 
larceny-qui tam actions 

The trial court did not err by denying defendant's motion to 
dismiss the charge of misdemeanor larceny even though defend- 
ant argues the extra $50 he paid to the merchant owner of the 
property in response to a demand made under N.C.G.S. 3 1-538.2 
is an excessive fine under the Eighth Amendment, because: (1) 
neither the government nor a specified public institution received 
any portion of the amount paid by defendant to the merchant 
owner; and (2) no action was prosecuted by the merchant owner 
since defendant voluntarily paid in response to the demand letter, 
and thus, there was no qui tam action. 

Appeal by defendant from judgment entered 11 August 2000 by 
Judge Beverly T. Beal in ~ e c k l e n b u r ~  County Superior Court. Heard 
in the Court of Appeals 26 November 2001. 

Attorney General Roy A. Cooper, 111, by Assistant Attorney 
General Roberta Ouellette, for the State. 

Public Defender Isabel Scott Day, by Assistant Public Defender 
Dean I? Loven, for defendant-appellant. 
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MARTIN, Judge. 

Defendant appeals from a judgment entered upon his conviction 
of misdemeanor larceny. The record discloses that defendant was 
convicted of misdemeanor larceny in the district court and appealed 
to the superior court. He moved, in superior court, to dismiss the 
charge on double jeopardy grounds, based upon his payment to the 
owner of the stolen property, The Sports Authority, of the sum of 
$200.00 in response to a demand made pursuant to G.S. # 1-538.2. The 
trial court denied the motion after concluding that G.S. 1-538.2 pro- 
vided for a civil remedy rather than a criminal penalty. 

The State's evidence at trial tended to show that defendant was 
employed by The Sports Authority in Charlotte, North Carolina in 
March 1999. On the evening of 23 March 1999, defendant left the store 
at the end of his work period carrying a Sports Authority shopping 
bag that contained a pair of Nike Air Tail Wind shoes worth approxi- 
mately $119.99. The store's loss prevention manager, Samuel Grier, 
asked defendant to produce a receipt for proof of purchase, in 
accordance with established store policy. In response, defendant told 
Grier that he had left the receipt at home. Although the store policy 
was not to allow an employee to leave with store merchandise unless 
a receipt was produced, Grier allowed defendant to leave the store 
with the shoes since it was so late in the evening. Grier planned to 
investigate the matter the following day. 

The next day, Grier checked defendant's purchase records 
and determined that defendant had not purchased the shoes in ques- 
tion. Grier also reviewed the inventory records of the store which 
revealed that the store was missing a pair of Nike Air Tail Wind shoes. 
Grier and his supervisor subsequently confronted defendant about 
the shoes. Defendant told them that he had taken the shoes for a 
friend. 

Defendant offered no evidence. 

[I] Defendant's sole contention on appeal is that the trial court erred 
in denying his motion to disn~iss the criminal charge on double jeop- 
ardy grounds. His argument is based upon the letter from an attorney 
for The Sports Authority demanding payment of $200.00, pursuant to 
G.S. # 1-538.2, and his payment in response thereto. He contends that 
the demand exceeded by $50.00 the restitution authorized by the 
statute, and that his payment of the additional $50.00 constituted a 
punishment and should be considered an excessive fine under the 
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Eighth Amendment to the United States Constitution. In addi- 
tion, defendant maintains that the statute authorizing collection of 
the civil penalty is a qui tam action, and therefore involves state 
action. Thus, since the excessive fine involves state action, defendant 
argues double jeopardy precludes him from being tried for larceny 
based on the same set of facts for which the excessive civil penalty 
was imposed. 

The Double Jeopardy Clause provides that no person shall ". . . be 
subject for the same offence to be twice put in jeopardy of life or 
limb." U.S. Const. amend. V. This clause prohibits "a second prosecu- 
tion for the same offense after acquittal, a second prosecution for the 
same offense after conviction, and multiple punishments for the same 
offense." Montana Dept. of Rev. v. Kurth Ranch, 511 U.S. 767, 769, 
n.1, 128 L. Ed. 2d 767, 773, n.1 (1994). "The Law of the Land Clause 
incorporates similar protections under the North Carolina 
Constitution." State v. Oliver, 343 N.C. 202, 205, 470 S.E.2d 16, 18 
(1996) (citing N.C. Const. art. I, § 19). 

The United States Supreme Court modified the standard for 
double jeopardy analysis in Hudson v. United States, 522 U.S. 93, 139 
L. Ed. 2d 450 (1997). The Hudson Court noted that "the Double 
Jeopardy Clause does not prohibit the imposition of all additional 
sanctions that could, 'in common parlance,' be described as punish- 
ment." Id. at 98-99, 139 L. Ed. 2d at 458 (quoting United Sta,tes ex rel. 
Marcus v. Hess, 317 US. 537, 87 L. Ed. 443 (1943)). Instead, "[tlhe 
Clause protects only against the imposition of multiple criminal pun- 
ishments for the same offense." Id. at 99, 139 L. Ed. 2d at 458 (cita- 
tions omitted). In Hudson, the Court applied the following two-part 
test for determining whether a statute imposes punishment for dou- 
ble jeopardy purposes: 

Whether a particular punishment is criminal or civil is, at 
least initially, a matter of statutory construction. A court must 
first ask whether the legislature, "in establishing the penalizing 
mechanism, indicated either expressly or impliedly a preference 
for one label or the other." Even in those cases where the legisla- 
ture "has indicated an intention to establish a civil penalty, we 
have inquired further whether the statutory scheme was so puni- 
tive either in purpose or effect," as to "transfor[m] what was 
clearly intended as a civil remedy into a criminal penalty." 

Id. at 99, 139 L. Ed. 2d at 459 (citations omitted). 
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The Hudson Court suggested that when determining the second 
part of the test, the factors listed previously in Kennedy v. Mendoza- 
Martinez, 372 U.S. 144, 9 L. Ed. 2d 644 (1963)) are useful. These 
factors include: 

[(I)] [wlhether the sanction involves an affirmative disability or 
restraint[;] [(2)] whether it has historically been regarded as a 
punishment[;] [(3)] whether it comes into play only on a finding 
of scienter[;] [(4)] whether its operation will promote the tradi- 
tional aims of punishment-retribution and deterrence[;] [(5)] 
whether the behavior to which it applies is already a crime[;] [(6)] 
whether an alternative purpose to which it may rationally be con- 
nected is assignable for it[;] and [(7)] whether it appears exces- 
sive in relation to the alternative purpose assigned. 

Kennedy, 372 U.S. at 168-69, 9 L. Ed. 2d at 661. The Hudson Court 
emphasized that no one factor is controlling. Further, the clearest 
proof is required to override legislative intent and conclude that an 
Act denominated civil is punitive in purpose or effect. Seling c. 
Young, 531 U.S. 250, 261, 148 L. Ed. 2d 734, 746 (2001). 

In applying the Hudson two-part inquiry, we must examine the 
purpose behind G.S. 5 1-538.2, the statute at issue in this case. We first 
note that G.S. 5 1-538.2 is labeled "Civil liability for larceny, shoplift- 
ing, theft by employee, embezzlement, and obtaining property by 
false pretense." Additionally, according to subsection (a), any person 
who commits the listed crimes is liable for "civil damages" to the 
owner of the property. The statute provides only a civil remedy, lim- 
ited to an amount between $150 and $1,000. 

Having determined that the legislature expressly intended that 
the remedy under the statute is civil in nature, we now turn to 
the issue of whether the effect of G.S. # 1-538.2 transforms what 
was intended as a civil remedy into a criminal penalty. In our deter- 
mination of this second part of the inquiry we refer to the seven 
Kennedy factors listed supra. As to the first factor, the statute in 
question does not impose an "affirmative disability" since that term is 
normally understood to mean some sanction "approaching the 'infa- 
mous punishment' of imprisonment." Hudson, 522 U.S. at 104, 139 
L. Ed. 2d at 462 (citations omitted). As to the second Kennedy factor, 
monetary sanctions have historically not been viewed as criminal 
punishment. Helvedng v. Mitchell, 303 U.S. 391, 82 L. Ed. 917 (1938). 
"Historically, punishment has taken the forms of incarceration and 
incapacitation." State v. Evans, 145 N.C. App. 324, 333. 550 S.E.2d 



286 I N  THE COURT OF APPEALS 

STATE v. BECKHAM 

[I48 N.C. App. 282 (2002)) 

853, 859 (2001). Because these forms of punishment are not available 
under G.S. Q 1-538.2, defendant has failed to establish the second 
Kennedy factor. The third Kennedy factor is met since a finding of 
scienter is required by the statute because the underlying criminal 
acts require intentional conduct. 

The fourth Kennedy factor asks whether the sanction promotes 
"the traditional aims of punishment-retribution and deterrence." 
Kennedy, 372 US. at 168, 9 L. Ed. 2d at 661. Defendant contends 
that the threat of punitive damages if defendant does not pay the 
amount demanded promotes a traditional aim of punishment in the 
form of deterrence. But, the Supreme Court recognized in Hudson, 
". . . all civil penalties have some deterrent effect." Hudson, 522 U.S. 
at 102, 139 L. Ed. 2d at 461. The Court further stated "[ilf a sanction 
must be 'solely' remedial (i.e., entirely nondeterrent) to avoid impli- 
cating the Double Jeopardy Clause, then no civil penalties are beyond 
the scope of the Clause." Id. Thus, the Court noted that "the mere 
presence of a [deterrent quality] is insufficient to render a sanction 
criminal [because] deterrence 'may serve civil, as well as criminal 
goals.' " Id. at 105, 139 L. Ed. 2d at 463 (quoting United States v. 
Ursery, 518 U.S. 267, 135 L. Ed. 2d 549 (1996)). The statute at issue in 
this case, has a remedial effect in that it allows merchants to recover 
for their losses attributable to others' misconduct. That the statute 
may also have a deterrent effect is, by itself, insufficient to implicate 
double jeopardy. 

The fifth Kennedy factor asks "whether the behavior to which 
[the statute] applies is already a crime." Kennedy, 372 U.S. at 168, 9 
L. Ed. 2d at 661. The statute at issue only applies to a person who 
commits a crime punishable under G.S. Q Q  14-72 (larceny of property; 
receiving stolen goods or possessing stolen goods), 14-72.1 (conceal- 
ment of merchandise in mercantile establishments), 14-74 (larceny by 
employees), 14-90 (embezzlement of property received by virtue of 
office or employment), or 14-100 (obtaining property by false pre- 
tenses). Thus, the fifth factor is met. However, "[tlhis fact is insuffi- 
cient to render" the monetary sanction "criminally punitive, particu- 
larly in the double jeopardy context." Hudson 522 US. at 105, 139 
L. Ed 2d at 462 (citations omitted). 

To apply the final two factors of the Kennedy analysis, we must 
determine whether there is a remedial purpose behind G.S. Q 1-538.2, 
and if so, whether the sanction is excessive in relation to the remedial 
purpose. As stated earlier, there is a remedial purpose behind the 
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monetary sanctions imposed by G.S. # 1-538.2 since it allows mer- 
chants to recover their losses due to others' malfeasance without 
having to resort to the criminal process or wait for the results of the 
criminal process before collecting damages. Defendant contends that 
the penalty is excessive per se because it is greater than the penalty 
allowed by the statute. Defendant argues that under the statute, the 
merchant may seek actual damages listed in G.S. # 1-538.2(a) or a 
minimum of $150, whichever is greater, by way of a demand letter. 
Defendant reasons that since The Sports Authority sought damages of 
$200 but failed to list any damages in excess of $150 in the demand 
letter, The Sports Authority sought civil damages beyond those 
allowed by statute. Defendant further states that since the additional 
$50 requested in the demand letter could not be damages or attorney's 
fees, it must therefore be a penalty. We disagree. 

First, we note that there is no explicit requirement in G.S. 
# 1-538.2 that the demand letter contain an itemization of additional 
damages sought over $150. Thus, the monetary sanction is not exces- 
sive per se. Further, defendant's argument that the additional $50 
could not be damages or attorney's fees and therefore must be a 
penalty fails as well, as the additional $50 sought by the victim in this 
case could reasonably consist of consequential damages recoverable 
under the statute. Subsections (cl)( l)  and (c1)(2) include, as recov- 
erable consequential damages "[tlhe salary paid to any employee for 
investigation, reporting, testifying, or any other time related to the 
investigation or prosecution for any violation under subsection (a) of 
this section; and [alny costs, such as mileage, postage, stationery, or 
telephone expenses that were incurred as a result of the violation." 
Clearly, The Sports Authority incurred such costs, even though not 
itemized in the letter; therefore, the additional $50 does not consti- 
tute an excessive fee. 

There is some ambiguity in the statute as to the amount of dam- 
ages that may be demanded. The sample demand letter set out in sec- 
tion (c2) provides the following: 

"Our records show that on (date), you unlawfully took pos- 
session of property from (store namelowner of the property), 
located in (city, state), without the consent of (store namelowner 
of the property), without paying for the property, and with the 
intent of converting the property to your own use. In accordance 
with G.S. 1-538.2, we are authorized to demand that you pay dam- 
ages of one hundred fifty dollars ($150.00). 
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In the event you fail to comply with our demand for one hun- 
dred fifty dollars ($150.00) within 15 days from the date of your 
receipt of the notice, you may be held civilly liable for an amount 
not less than one hundred fifty dollars ($150.00) and not more 
than one thousand dollars ($1,000) in a civil action against you to 
recover the penalties and damages authorized by law, which 
include court costs and attorneys' fees. If you pay the one hun- 
dred fifty dollars ($150.00), (store namelowner of the property) 
will have no further civil remedy against you arising from the 
events occurring on (date). 

If you are the parent or legal guardian of an unemanci- 
pated minor who unlawfully took possession of property as set 
out above, you can be held liable if you knew or should have 
known of the propensity of the child to commit the act com- 
plained of, and you had the opportunity and ability to control 
the child and you made no reasonable effort to correct or restrain 
the child. 

If you believe you have received this notice in error, please 
contact (name) immediately. 

YOU HAVE A RIGHT TO CONTEST YOUR LIABILITY IN 
COURT." 

In the sample letter, $150 is used for the amount of damages 
demanded. However, a demand letter sent, according to the statute, 
must only be "substantially similar" to the sample demand letter. 
Thus, the $150 listed in the sample letter is not a predetermined, lim- 
ited amount. Similarly, the language of subsection (c4) lends further 
ambiguity to the amount which can be requested, stating that if the 
recipient of the notice "pays the demanded one hundred fifty dollars 
($150.00) within 15 days of the recipient's receipt of the notice, the 
owner of the property shall have no further civil remedy . . . ." To 
interpret the subsection as limiting to $150 the amount which the vic- 
tim may demand would, however, be inconsistent with the statutory 
scheme as a whole, since the purpose of the statute is to give the 
owner of property an expedited and simple means of recovering 
hisher loss. Subsection (c4) may be explained as simply parroting the 
language found in the sample demand letter in subsection (c2). 

We conclude that the sanction allowed by G.S. 9 1-538.2 is not 
excessive in relation to the remedial purpose since the damages are 
limited to between $150 and $1,000 and the statute's purpose is to 
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restore to the victims of theft, embezzlement or fraud the value of 
their loss caused by the misconduct of others. 

[2] Defendant also argues that the extra $50 which he paid to The 
Sports Authority is an excessive fine under the Excessive Fines 
Clause of the Eighth Amendment. The Eighth Amendment reads: 
"Excessive bail shall not be required, nor excessive fines imposed, 
nor cruel and unusual punishments inflicted." U.S. Const. amend. 
VIII. The United States Supreme Court has concluded that the 
Excessive Fines Clause "does not constrain an award of money 
damages in a civil suit when the government neither has prosecuted 
the action nor has any right to receive a share of the damages 
awarded." Browning-Fewis v. Kelco Disposal, Inc., 492 U.S. 257, 264, 
106 L. Ed. 2d 219, 231 (1989). The Court, however, specifically left 
open the question of whether the Clause applies to qui tam ac- 
tions. Id. at 276, n.21, 106 L. Ed. 2d at 238, 11.21. "Qui tam actions 
are those 'brought under a statute that allows a private person to 
sue for a penalty, part of which the government or some specified 
public institution will receive.' " Fuller v. Easley, 145 N.C. App. 391, 
397, 553 S.E.2d 43, 47 (2001), (quoting Black's Law Dictionary 1262 
(7th ed. 1998)). In the present case, neither the government nor a 
specified public institution received any portion of the amount 
paid by defendant to The Sports Authority. Moreover, no action was 
prosecuted by The Sports Authority since defendant voluntarily paid 
in response to the demand letter. Therefore, there was no qui tam 
action and accordingly, defendant's Eighth Amendment argument 
fails. 

Defendant has expressly abandoned his remaining assignment of 
error. We find no error in the denial of his motion to dismiss. 

No error. 

Chief Judge EAGLES and Judge BIGGS concur. 
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STATE O F  NORTH CAROLINA v. HASSON S. FLOYD, DEFENDANT 

No. COA00-1022 

(Filed 15 January 2002) 

1. Criminal Law- joinder of charges-transactional connection 
The trial court did not abuse its discretion by granting the 

State's motion to join for trial under N.C.G.S. 5 15A-926 all 
offenses other than the violent habitual felon charges that 
occurred within a single two-week period including felony lar- 
ceny, robbery with a dangerous weapon, possession of a firearm 
by a felon, and conspiracy to commit robbery with a weapon, 
because: (1) the charges were connected transactionally and 
the evidence was overlapping; and (2) joinder of the charges did 
not unjustly or prejudicially hinder defendant's ability to defend 
himself. 

2. Evidence- other crimes, wrongs, or acts-armed rob- 
bery-common plan or scheme 

The trial court did not err in a felony larceny, robbery with a 
dangerous weapon, possession of a firearm by a felon, and con- 
spiracy to commit robbery with a weapon case by admitting evi- 
dence under N.C.G.S. 5 8C-l, Rule 404(b) of an armed robbery of 
a bank allegedly committed by defendant and his coparticipant 
during the same two-week period as the charged offenses, 
because the evidence of the bank robbery was introduced to 
show it was part of a scheme or plan to commit such offenses 
during the applicable two-week period. 

3. Criminal Law- defendant in restraints-motion for mistrial 
The trial court did not abuse its discretion in a felony larceny, 

robbery with a dangerous weapon, possession of a firearm by a 
felon, and conspiracy to commit robbery with a weapon case by 
failing to declare a mistrial when a juror saw defendant in 
restraints shortly after finding him guilty of the offenses, but 
before considering the violent habitual felon charges. 

4. Sentencing- verdict forms-violent habitual felon 
Although there was error in the verdict forms sustaining 

defendant's convictions for the status of violent habitual felon as 
charged in the indictments based on their mention of the most 
recent underlying substantive felony and not the two prior violent 
felony convictions, there was no plain error because: (I) there 



IN THE COURT OF APPEALS 29 1 

STATE v. FLOYD 

1148 N.C. App. 290 (2002)l 

was extensive evidence of defendant's guilt; and (2) the indict- 
ments properly allege all elements of the charge, and the trial 
court correctly instructed the jury on each. 

Appeal by defendant from judgments entered 29 July 1999 by 
Judge Loto G. Caviness in Buncombe County Superior Court. Heard 
in the Court of Appeals 17 September 2001. 

Attorr~ey General Michael l? Easley, by Assistant Attorney 
General Staci Tolliver Meyer, for the State. 

Haley H. Montgomery, for the defendant-appellant. 

HUDSON, Judge. 

On 29 July 1999, Defendant was convicted by a jury of one count 
of felony larceny, three counts of robbery with a dangerous weapon, 
four counts of possession of a firearm by a felon, and one count of 
conspiracy to commit robbery with a weapon. Based upon two prior 
felony convictions in Florida that qualify in North Carolina as violent 
felonies, defendant was indicted as a violent habitual felon and con- 
victed on four counts for the status of violent habitual felon. 
Defendant was sentenced to eleven to fourteen months for the fel- 
ony larceny, twenty to twenty-four months for each of the four counts 
of possession of a firearm by a felon, and four life sentences as a vio- 
lent habitual felon. Pursuant to N.C. Gen. Stat. 5 14-7.12 (1999), 
defendant's sentences "shall run consecutively with and shall com- 
mence at the expiration of any other sentence being served by the 
person." Defendant appeals his convictions and sentences. We find 
no error. 

In defendant's trial, the state's evidence tended to show that dur- 
ing November 1998 defendant and his accomplice, Andrew Debellott, 
went on a crime spree in western North Carolina. The two men 
planned and committed numerous offenses including armed rob- 
beries of cash checking businesses, robberies at gunpoint of individ- 
uals, a robbery at gunpoint of an individual's automobile, and the 
larceny of a car in a parking lot. Debellott testified against defendant 
in the trial, as did more than a dozen other witnesses. Two officers 
also testified to defendant's confession of the multiple crimes upon 
his arrest. The state presented physical evidence found after a con- 
sensual search of defendant's girlfriend's home tending to show 
defendant's involvement in the crimes with which he was charged. 
The jury found defendant guilty of all charges. 
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At sentencing, the state produced evidence of aggravating factors 
involving defendant's violent and threatening behavior during his stay 
in the Buncombe County jail. Defendant offered no evidence of miti- 
gating factors. The court sentenced defendant within the presumptive 
range for the current offenses and sentenced him to the statutorily 
required life sentences without parole for each of his convictions as 
a violent habitual felon. See N.C.G.S. Q 14-7.12. 

Defendant's appointed attorney filed notice of appeal, listing 
three assignments of error. Pursuant to defendant's request, the court 
assigned him a new attorney on appeal who filed an "Anders brief' 
with this court. See Anders v. California, 386 U.S. 738, 18 L. Ed. 2d 
493 (1967) (requiring criminal appellate attorneys who find no merit 
in their client's case to comply with specific procedures). Defendant's 
counsel notes in her brief that, "after repeated and close examination 
of the record and extensive review of relevant law, [she] is unable to 
identify an issue with sufficient merit to support a meaningful argu- 
ment for relief on appeal." In accordance with Anders, and State v. 
Kinch, 314 N.C. 99, 331 S.E.2d 665 (1985), defense counsel requests 
that this court review the transcript and record on appeal for any 
"possible prejudicial error and to determine whether any justiciable 
issue has been overlooked by counsel." In compliance with Anders 
and Kinch, Defense counsel sent a copy of her brief to defendant, 
along with the trial transcript, and a letter explaining defendant's 
opportunity to independently file additional arguments with this 
court. Defendant has filed two briefs with additional arguments to 
support his appeal. See Anders, 386 U.S. 738, 18 L. Ed. 2d 493; Kinch, 
314 N.C. 99, 331 S.E.2d 665. 

At the outset we note that defendant has not brought forward any 
of the three assignments of error raised in the record on appeal, and 
they are therefore deemed abandoned. However, pursuant to Anders 
and Kinch, we review these three issues in addition to the entire 
record for any legal errors that would require us to grant relief. See 
Kinch, 314 N.C. at 102-03,331 S.E.2d at 667. 

In addition to the briefs initially filed by defendant and both coun- 
sel, this Court, on its own motion, ordered the parties "to file and 
serve briefs to this Court, addressing the following issue: Are the ver- 
dict forms as submitted to the jury sufficient under applicable law to 
sustain the defendant's convictions for the status of violent habitual 
felon as charged in the indictments . . . ?" Counsel filed briefs on this 
issue 19 November 2001; we conclude there was no plain error in the 
verdict forms. 
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[I] In his first assignment of error, defendant challenged the granting 
of the State's motion to join for trial all offenses other than the violent 
habitual felon charges. Defendant was charged with committing sev- 
eral offenses during a single two-week period. In its motion to join, 
the State argued that, "these occurrences all fit together in a very 
short span of time. It's basically a crime spree by these two 
Defendants, an armed crime spree. And the State does not see how 
we can separate those and try them individually since the evidence is 
going to be intertwined between all of those cases." The court agreed 
and granted the State's motion. 

"N.C. Gen. Stat. # 15A-926 (1999) permits the joinder of offenses 
within the discretion of the trial court, and such joinder will only be 
disturbed on appeal where defendant demonstrates that joinder 
denies him a fair trial." State v. Beckham, 145 N.C. App. 119, 125, 550 
S.E.2d 231, 236 (2001) (citing State v. Wilson, 108 N.C. App. 575, 424 
S.E.2d 454, appeal dismissed, disc. review denied, 333 N.C. 541, 429 
S.E.2d 562 (1993)). This statute allows the joinder of offenses when 
they "are based on the same act or transaction or on a series of acts 
or transactions connected together or constituting parts of a single 
scheme or plan." N.C. Gen. Stat. # 158-926 (1999). The Supreme 
Court, in State v. Bmcey, explained that "[tlhere must be some sort 
of 'transactional connection' between cases consolidated for trial." 
303 N.C. 112, 117, 277 S.E.2d 390, 394 (1981) (quoting State v. Powell, 
297 N.C. 419, 255 S.E.2d 154 (1979)). There, the Court concluded that 
joinder was proper where the trial judge found "common issues of 
fact" in the three robberies committed over a ten day period. See 
Bracey, 303 N.C. at 117, 277 S.E.2d at 394. 

The Supreme Court also pointed out that "[tlhe question before 
the court on a motion to sever is whether the offenses are so separate 
in time and place and so distinct in circumstances as to render con- 
solidation unjust and prejudicial." Id. at 117, 277 S.E.2d at 394. Here, 
as in Bracey, the trial court joined the charges based on its conclu- 
sion that they were connected transactionally, and the evidence was 
overlapping. This joinder did not "unjustly or prejudicially" hinder 
defendant's ability to defend himself. See id. We overrule this assign- 
ment of error. 

[2] Defendant's second assignment of error concerns the trial court's 
admission of etldence pursuant to North Carolina Rule of Evidence 
404(b). The defendant objected to the State's presentation of evi- 
dence of an armed robbery of a Wachovia bank allegedly committed 
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by defendant and Debellott during the same two-week period as the 
charged offenses. Defendant was not on trial for the Wachovia rob- 
bery here because he was charged for this robbery under federal, 
rather than state, law. However, the State offered the testimony of a 
bank employee, who described the incident in detail. 

Evidence of other crimes, wrongs, or acts is not admissible to 
prove the character of a person in order to show that he acted in 
conformity therewith. It may, however, be admissible for other 
purposes, such as proof of motive, opportunity, intent, prepara- 
tion, plan, knowledge, identity, or absence of mistake, entrap- 
ment or accident. 

N.C. R. Evid. 404(b). Under Rule 404(b), such evidence is not ad- 
missible "if its only probative value is to show that the defendant has 
the propensity or disposition to commit an offense of the nature of 
the crime charged." State v. Coffey, 326 N.C. 268, 279, 389 S.E.2d 
48, 54 (1990). Here, the evidence of the Wachovia robbery was not 
introduced to show defendant's propensity to commit the crime, but 
as part of a scheme or plan to commit such offenses during the ap- 
plicable two-week period, and the court did not err in admitting it 
as such. 

[3] Defendant contends in his last assignment of error, that the trial 
court erred by failing to declare a mistrial when a juror saw the 
defendant in restraints shortly after finding him guilty of the offenses. 
The jury had already reached its verdict of guilty on the substantive 
offenses, but had not yet considered the violent habitual felon 
charges. Defendant's trial counsel did not argue that there was preju- 
dice and under these circumstances, we see none. The trial court 
noted the following on this point, 

this jury is aware, having just returned verdicts of guilty of 
several serious felony charges, that this individual has been 
this morning convicted of those charges. The Court would find 
that to a reasonable person, it might not appear unusual for such 
an individual to have been placed into custody over the lunch 
break. 

In State v. White, 349 N.C. 535, 508 S.E.2d 253 (1998), cert. denied, 
527 U.S. 1026, 144 L. Ed. 2d 779 (1999), the Supreme Court found no 
abuse of discretion where the trial judge ordered the defendant 
shackled in the courtroom, after he made a threatening comment. 
These events transpired following a guilty verdict, but before capital 
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sentencing began with the same jury. See id.; see also N.C. Gen. Stat. 
Q 15A-1031 (1999) "Custody and restraint of defendant and witnesses" 
(specifically allowing the restraint of the defendant in the courtroom 
under specific restrictions and with certain precautions). If there was 
no abuse of discretion in White, certainly there was none here. The 
trial court's denial of a mistrial will not be disturbed absent an abuse 
of discretion, and we find none. See State v. Upchurch, 332 N.C. 439, 
453-54, 421 S.E.2d 577, 585 (1992) (citing State v. Barts, 316 N.C. 666, 
682, 343 S.E.2d 828, 839 (1986)). 

[4] Upon order of this Court, the parties filed separate briefs ad- 
dressing the sufficiency of the verdict forms to sustain defendant's 
convictions for the status of violent habitual felon as charged in the 
indictments. After reviewing the parties' arguments, we conclude that 
although there was error in the verdict sheets, the error does not 
require a new trial. See State u. Odorn, 307 N.C. 655, 300 S.E.2d 375 
(1983) (holding when an objection is not raised at trial, the review is 
by the "plain error" standard of review). Reversal for plain error is 
only appropriate where the error is so fundamental that it under- 
mines the fairness of the trial, or where it had a probable impact on 
the guilty verdict. See id. We do not believe that this was such an 
error. 

Although the statutes do not specify what constitutes a prop- 
er verdict sheet, they contain "no requirement that a written ver- 
dict contain each element of the offense to which it refers." 
State v. Sandemon, 62 N.C. App. 520, 524, 302 S.E.2d 899,902 (1983); 
see also N.C. Gen. Stat. # 15A-1237 (1999). Nor have our Courts 
required the verdict forms to match the specificity expected of 
the indictment. 

The indictment must, by contrast, "charge all the essential ele- 
ments of the alleged criminal offense." State v. Lewis, 58 N.C. App. 
348, 354, 293 S.E.2d 638, 642 (1982), cert. denied, 311 N.C. 766, 321 
S.E.2d 152 (1984). If the charge is a statutory offense, the indictment 
is sufficient "when it charges the offense in the language of the 
statute." State v. No?wood, 289 N.C. 424, 429, 222 S.E.2d 253, 257 
(1976) (citing State u. Penley, 277 N.C. 704, 178 S.E.2d 490 (1971)); 
N.C. Gen. Stat. $ 15A-644 (1999). At issue here are defendant's four 
convictions of violent habitual felon. The indictments are sufficient: 
each one lists two prior convictions for felonies in Florida that meet 
the requirements under North Carolina law for violent habitual felon 
status, and each specifies a different one of the current offenses as an 
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underlying substantive charge. This satisfies the statutory require- 
ments for "Charge of violent habitual felon" pursuant to N.C. Gen. 
Stat. fi 14-7.9 (1999). The question before us is whether the verdicts 
sufficiently reflect convictions on these charges. 

To convict of the status of violent habitual felon, "the State must 
prove beyond a reasonable doubt that the defendant has been con- 
victed of two prior violent felonies. . . ." State v. Safrit, 145 N.C. App. 
541, 553, 551 S.E.2d 516, 524 (2001). The jury must determine 
"whether the defendant who has just been convicted of the underly- 
ing substantive felony is the same person as the individual the State 
alleges has two prior violent felony convictions . . . ." Id. at 553, 551 
S.E.2d at 524. Here, each verdict sheet gives the jury the option of 
finding the defendant: guilty based on each new violent felony con- 
viction, or not guilty. For example, the verdict sheet for charge 99 
CRS 4907 reads: "We the jury unanimously find the defendant, Hasson 
Sermon Floyd: ( ) guilty of the status of violent habitual felon based 
on robbery with a dangerous weapon on or about November 17, 1998 
(re: Tony Barnes, D/B/A Cash Advance) or ( ) Not guilty[.]" 

In State v. Sanderson, defendant argued that the trial court erred 
by omitting an essential element of the charge from the verdict form, 
raising a question about whether the jury actually found that defend- 
ant had committed that element of the crime. See 62 N.C. App. at 523, 
302 S.E.2d at 902. This Court found that even though the verdict 
forms improperly omitted an essential element of the crime charged, 
"the form itself. . . sufficiently identified the offenses found by the 
jury to enable the court to pass judgment on the verdict and sentence 
defendant appropriately." Id. at 524, 302 S.E.2d at 902. 

Here, the indictments properly allege all elements of the charge, 
and the trial judge correctly instructed the jury on each. However, the 
verdict sheets, as noted above, only mention the most recent under- 
lying substantive felony, not the two prior violent felony convictions. 
In State v. Connard, this Court held that a verdict sheet is sufficient 
"if the verdict can be properly understood by reference to the indict- 
ment, evidence and jury instructions." 81 N.C. App 327, 336, 344 
S.E.2d 568, 574 (1986), aff'd, 319 N.C. 392, 354 S.E.2d 238 (1987). 
Standing alone, the verdict sheets erroneously appear to permit con- 
viction based on only one offense. See i d .  at 336, 344 S.E.2d at 574. In 
light of the extensive evidence of defendant's guilt, and the trial 
court's proper instructions to the jury, we do not believe the circum- 
stances here amounted to plain error. 
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After carefully reviewing all of the briefs and the entire record, 
we find no error warranting the reversal of defendant's convictions or 
the reduction of his sentences. 

NO ERROR. 

Judges EAGLES and HUNTER concur. 

Ih THE ~ T T E R  OF: T.C.S., J ~ V E N L E  

No. COA01-176 

(Filed 15 January 2002) 

1. Sexual Offenses- indecent liberties between children- 
motion to dismiss-sufficiency of evidence-perpetrator of 
crime 

The juvenile court did not err by failing to dismiss the 
charge of taking indecent liberties between children under 
N.C.G.S. 5 14-202.2 based on the sufficiency of the evidence 
regarding defendant juvenile as the perpetrator of the crime, 
because: (1) one witness testified that she saw the child victim, 
the victim's sister, and another boy who was around twelve years 
old walking together, and that the victim took off her clothes at 
the boy's urging and lay down while the boy climbed on top of 
her; (2) another witness testified that at a time consistent with 
the time the other witness saw the three children, she saw the vic- 
tim walk out of the woods holding hands with defendant juvenile 
with the victim's sister trailing behind; and (3) the victim identi- 
fied the perpetrator from a photographic lineup. 

2. Sexual Offenses- indecent liberties between children- 
motion to dismiss-sufficiency of evidence-purpose of 
arousing or gratifying sexual desire 

The juvenile court did not err by failing to dismiss the 
charge of taking indecent liberties between children under 
N.C.G.S. fi 14-202.2 based on the sufficiency of the evidence 
showing that defendant juvenile acted for the purpose of arousing 
or gratifying sexual desire, because: (1) the juvenile was almost 
twelve years of age when he was seen holding hands with the five- 
year-old victim in the presence of her three-year-old sister; (2) a 
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witness testified that the victim's actions appeared to be done at 
the insistence and direction of the boy, and the boy appeared 
to put his hands on his private parts while the victim was taking 
off her clothes; and (3) the age disparity, the control by the juve- 
nile, the location and secretive nature of their actions, and the 
attitude of the juvenile is evidence of the maturity and intent of 
the juvenile. 

3. Evidence- hearsay-medical diagnosis exception 
Although the juvenile court erred in an indecent liberties 

between minors case by admitting the statements of the child vic- 
tim to a social worker through the testimony of a doctor without 
a showing that the victim knew her statements were for treatment 
purposes or were otherwise reliable, there was no prejudicial 
error in light of the other evidence of identity. 

4. Trials- juvenile delinquency hearing-recess and continu- 
ation for three months 

The juvenile court did not commit plain error in an indecent 
liberties between minors case by recessing and continuing the 
hearing for three months, because defendant juvenile has failed 
to show prejudice as a result of the delay. 

Appeal by respondent-juvenile from adjudication order entered 
23 February 2000 by Judge Michael R. Morgan in Wake County 
District Court and disposition order entered 14 August 2000 by Judge 
Craig Croom in Wake County District Court. Heard in the Court of 
Appeals 5 December 2001. 

Attorney General Roy Cooper, by Assistant Attorney General 
Elizabeth N. Strickland, for the State. 

Law Offices of James R. Ansley, by James R. Ansley and Robert 
J. Clements, for respondent-appellant. 

WALKER, Judge. 

On 26 July 1999, T.C.S., a juvenile, only one month from being 
twelve years old, was charged with second degree rape and taking 
indecent liberties between children involving A.H. who was five years 
old. The adjudication hearing began on 18 November 1999, and when 
it was not concluded that day, the juvenile court tentatively scheduled 
the hearing to continue on 22 December 1999. However, the hearing 
did not resume until 23 February 2000. 
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The State's evidence tended to show the following. On 26 July 
1999. Martha Sullivan saw three children, two girls and a boy, walking 
by her house between 1:00 p.m. and 3:00 p.m. She identified A.H. and 
her younger sister as the two girls but did not know the identity of the 
boy. Ms. Sullivan testified that the boy was tall and slender, was wear- 
ing jeans and a hat, and appeared to be white. Ms. Sullivan testified 
that, as she observed these children, A.H. pulled down her shorts and 
underpants and laid down on the ground at what appeared to be the 
request of the boy. The boy's back was toward Ms. Sullivan, but she 
testified that "he had his hands down like, you know, on his privates. 
And then he got down on the ground on his knee and gotten on-get- 
ting on top of her . . . . Just like he had put [his hands] down on the 
front, you know, of his privates and whenever he got-and then he 
got on top of her." Ms. Sullivan then ran to the back door and 
"hollered at  them." A.H. got up and put her clothes on. Then the three 
children walked away in the direction of the next trailer. 

John Sullivan, Ms. Sullivan's husband, was also home that day and 
testified that, after being called to the back door by his wife, he saw 
A.H. on the ground and it appeared she did not have on any shorts or 
underpants. He then observed a boy who at first walked away but 
then turned around and came back for his bike. Mr. Sullivan testified 
that he could not identify the boy. 

Candi Bowen testified that on the day in question, at around 1:00 
p.m., after talking with her younger brother, she went looking for the 
juvenile to speak with him. After searching, Ms. Bowen found the 
juvenile and A.H. holding hands and coming from the direction of 
the woods and a trampoline on which the children played. A.H.'s sis- 
ter was following behind them. When Ms. Bowen asked where 
they had been, the juvenile "smarted off at me like 'none of your busi- 
ness.' " A.H. told Ms. Bowen that they had been on the trampoline. 
Ms. Bowen testified that "[A.H.] looked roughed up. She had branches 
in her hair. She didn't have no shoes on or no socks on. Her pants 
were on backwards. Her tags were sticking out the front of her shorts 
and was smiling, but you know, she looked kind of-her eyes were 
like big, like kind of real big kind of acting." 

A.H. was called to testify, but after being non-responsive to exam- 
ination by the judge and the prosecutor, the juvenile court determined 
A.H. was not in a position to testify and declared her unavailable for 
questioning. 
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A.H.'s mother testified that when she got home from work on the 
evening of 26 July 1999, her daughter was "shook up" and "looked 
rough." She testified that A.H. told her that "her private parts was 
hurting her." After talking on the telephone with the clinic, she took 
her daughter to Wake Medical Center the next day. The testimony of 
A.H.'s mother showed that she related to the clinic physician that A.H. 
had been playing in the woods when she and a boy went off together. 
A.H. pulled down her pants and laid down on the ground. The boy got 
on top of her and "stuck his wee wee in." 

Vivian Denise Everett, M.D., the Director of the Child Sexual 
Abuse Team (the Team) at Wake Medical Center, testified that she 
examined A.H. on 10 August 1999, pursuant to a referral to the Team. 
Although she personally had not interviewed A.H., Dr. Everett stated 
that a social worker on the Team had interviewed her and reported 
her findings to Dr. Everett. Over objection, Dr. Everett testified as to 
statements made by A.H. to the social worker who then related them 
to Dr. Everett in preparation for the medical examination. According 
to Dr. Everett, A.H. told the social worker, in response to leading 
questions and using anatomically correct dolls, that the juvenile took 
his pants off and got on top of A.H. with her pants and underwear off. 
The social worker asked whether the juvenile put "his wee wee" in 
A.H. and A.H. nodded her head. The social worker asked "if his wee 
wee went on the outside or if it went on the inside" of A.H.'s private 
parts and A.H. responded that it was on the inside. 

Dr. Everett also testified that her physical examination of A.H. 
revealed the following in part: 

that there was asymmetry, so that the hymen is shaped like a cres- 
cent and you would expect on either side of 12 o'clock to basi- 
cally look the same, since the hymen would be a crescent. 
Instead, it was asymmetric, so the area at 11 o'clock was much 
higher than that at 1 o'clock . . . . My assessment was that the 
physical exam was consistent with the history that she gave, 
which was that of penile vaginal penetration. 

When the hearing resumed on 23 February 2000, Terry Gallagher 
of the Cary Police Department testified that she twice interviewed 
A.H. Officer Gallagher was called to the scene at the time of the ini- 
tial report on 26 July 1998 and returned one week later with a photo- 
graphic lineup created by Seth Lambert, a juvenile investigator for 
the Cary Police Department. A.H. pointed out one of the photographs 
presented to her to be that of the perpetrator. 
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Officer Lambert testified that he responded to the original call 
from Ms. Harris. He had developed a photographic lineup from a year- 
book which included a photograph of the juvenile. He testified that 
neither Mr. nor Ms. Sullivan could identify the perpetrator. He also 
interviewed the juvenile's father, who indicated that, on 26 July 1999, 
the juvenile had been with him all day and had been watching televi- 
sion in the living room. 

At the close of the evidence, the juvenile successfully argued for 
the dismissal of the charge of second degree rape by reason of the 
failure of the evidence to support all of the elements of the charge. 
However, the juvenile court denied the motion to dismiss the charge 
of indecent liberties between children. The juvenile did not present 
any evidence. 

On appeal, the juvenile argues that the juvenile court erred in fail- 
ing to dismiss the charge of indecent liberties between children for 
insufficient evidence. To survive a motion to dismiss, the State must 
present " 'substantial evidence of each element of the charged 
offenses sufficient to convince a rational trier of fact beyond a rea- 
sonable doubt of defendant's guilt.' " In re Lucas, 94 N.C. App. 442, 
452-53, 380 S.E.2d 563, 569 (1989) (quoting State u. Griffin, 319 N.C. 
429, 433, 355 S.E.2d 474, 476 (1987)). This may be from either direct 
or circumstantial evidence and taken in a light most favorable to the 
State. Id. 

The juvenile was charged under the "Indecent liberties between 
children" statute, N.C. Gen. Stat. $ 14-202.2 (1999), which states as 
follows: 

(a) A person who is under the age of 16 years is guilty of taking 
indecent liberties with children if the person either: 

(1) Willfully takes or attempts to take any immoral, improper, or 
indecent liberties with any child of either sex who is at least three 
years younger than the defendant for the purpose of arousing or 
gratifying sexual desire. 

Thus, the State must prove that (1) this juvenile (2) who is under the 
age of sixteen years (3) took or attempted to take (4) indecent liber- 
ties (5) with A.H. (6) who is at least three years younger than the juve- 
nile (7) for the purpose of arousing or gratifying sexual desire. 

[I] The juvenile first claims there was insufficient evidence of his 
being the perpetrator of the crime. Ms. Sullivan testified that between 
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the hours of 1:00 p.m. and 3:00 p.m. on 26 July 1999, she saw A.H., 
A.H.'s sister, and another boy, who was roughly twelve years old, 
walking together. Ms. Sullivan saw A.H., at the urging of the boy, take 
off her clothes and lie down while the boy climbed on top of her. 

Ms. Bowen testified that, at a time consistent with the time when 
Ms. Sullivan saw the three children, she saw A.H. walk out of the 
woods holding hands with the juvenile with A.H.'s sister trailing 
behind. A.H. looked "roughed up" with twigs and branches in her hair, 
barefoot, clothes on backwards, and tags hanging out. 

Officer Gallagher testified that A.H. identified the perpetrator 
from a photographic lineup created by Officer Lambert which 
included the juvenile. After the identification, the officers contin- 
ued their investigation of the juvenile. Although the evidence is 
conflicting, when viewed in its totality and in the light most favor- 
able to the State, it is sufficient to show that the juvenile was the 
perpetrator. 

[2] The juvenile also contends there was insufficient evidence to 
show that he acted "for the purpose of arousing or gratifying sexual 
desire" as required by N.C. Gen. Stat. g 14-202.2. In arguing for a dis- 
missal, the juvenile's counsel argued that even if the juvenile were the 
perpetrator, the State failed to present any evidence that he commit- 
ted this act for the purpose of arousing or gratifying sexual desire. 

This Court has recently interpreted this provision of N.C. Gen. 
Stat. 3 14-202.2 in the case of I n  r e  T.S., 133 N.C. App. 272, 515 S.E.2d 
230, disc.  rev. denied ,  351 N.C. 105, 540 S.E.2d 751 (1999). In that 
case, we held that, unlike the adult statute, "the purpose to arouse or 
gratify sexual desires should not be inferred from the act alone 
between children." I n  r e  T.S., 133 N.C. App. at 276, 515 S.E.2d at 233. 
"[A] lewd act by adult standards may be innocent between children, 
and unless there is a showing of the child's sexual intent in commit- 
ting such an act, it is not a crime under G.S. 14-202.2." Id. Thus, this 
Court has held that the State must show "some evidence of the child's 
maturity, intent, experience, or other factor indicating his purpose in 
acting" before imputing sexual ambitions to the child. Id. at 277, 515 
S.E.2d at 233. 

Here, the juvenile was almost twelve years of age when he was 
seen holding hands with the five-year-old victim in the presence of 
her three-year-old sister. The children were coming from a wooded 
area and A.H. looked "roughed up." Ms. Sullivan testified that A.H.'s 
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actions appeared to be done at the insistence and direction of the boy 
she saw. Although his back was to her, Ms. Sullivan testified that he 
appeared to put his hands on his private parts while A.H. was taking 
off her clothes. 

Also, as a result of a discussion with her younger brother, Ms. 
Bowen searched for the juvenile on the afternoon of 26 July 1999. 
When found and confronted by Ms. Bowen as he was walking out of 
the woods with A.H., the juvenile "smarted off' and told Ms. Bowen 
that what the children had been doing was "none of your business." 
A.H.'s mother testified that A.H. stated that she and a boy went off by 
themselves while they were out playing and the boy "stuck his wee 
wee in" her. 

The age disparity, the control by the juvenile, the location and 
secretive nature of their actions, and the attitude of the juvenile is evi- 
dence of the maturity and intent of the juvenile. Taking all of the cir- 
cumstances in the light most favorable to the State, there is sufficient 
evidence of maturity and intent to show the required element of "for 
the purpose of arousing or gratifying sexual desire." Thus, the juve- 
nile court properly denied the motion to dismiss the charge of inde- 
cent liberties between children. 

[3] The juvenile next contends that the juvenile court erred in admit- 
ting the statements of A.H. to the social worker through the testimony 
of Dr. Everett. Our Courts have held that statements of a victim to a 
social worker, even if ultimately used for the purpose of medical diag- 
nosis, are inadmissible hearsay if the record fails to show that the vic- 
tim "had a treatment motive" or that there was some other indicia of 
reliability and truthfulness in the manner of obtaining the statement. 
See State v. Waddell, 351 N.C. 413, 527 S.E.2d 644 (2000); State v. 
Hinnant, 351 N.C. 277,523 S.E.2d 663 (2000); State v. Bates, 140 N.C. 
App. 743, 538 S.E.2d 597 (2000), disc. rev. denied, 353 N.C. 383, 547 
S.E.2d 20 (2001). 

Here, the State failed to show that A.H. knew her statements were 
for treatment purposes or were otherwise reliable. Thus, the admit- 
tance of the testimony of Dr. Everett that A.H. told the social worker 
that the juvenile was the perpetrator was in error. However, in light of 
the other evidence of identity, there was no prejudicial error in admit- 
ting such evidence. 

[4] The juvenile finally contends that there was plain error in the 
recess and continuing of the hearing for three months. The juvenile 
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has failed to show prejudice as a result of the delay. We find there was 
no plain error. This assignment of error is overruled. 

In conclusion, we find there was sufficient evidence for the 
juvenile court to adjudicate T.C.S. as delinquent based on his com- 
mitting indecent liberties between children. The hearing was free of 
prejudicial error. 

Affirmed. 

Judges WYNN and THOMAS concur. 

STATE OF NORTH CAROLINA v. PHILLIP EUGENE BOYD 

NO. COA99-1368-2 

(Filed 15 January 2002) 

1. Sentencing- second-degree kidnapping-use of firearm 
The trial court was not precluded from enhancing the sen- 

tence of a second-degree kidnapping defendant for use of a 
firearm because the use or display of a firearm is not an essential 
element of second-degree kidnapping. 

2. Sentencing- firearm enhancement-indictment-statu- 
tory factors 

A sentence under the firearm enhancement provision of 
N.C.G.S. # 15A-1340.16A was vacated and remanded where the 
indictment did not allege the statutory factors supporting 
enhancement. 

3. Appeal and Error- law of the case-prior Court of 
Appeals panel in same case 

A decision by a prior panel of the Court of Appeals on the 
same issue in the same case was the law of the case and governed 
on further appeal after remand and resentencing. 

4. Sentencing- resentencing-mitigating factor 
A kidnapping and rape defendant did not show error in his 

resentencing hearing where defendant contended that the judge's 
statement that he could not find a mitigating factor showed a mis- 
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apprehension that he was precluded from finding factors not 
found at a previous hearing, but the statement was ambiguous 
and could also be read as stating that the judge was not finding a 
mitigating factor. 

5. Sentencing- mitigating factor-supporting family-insuf- 
ficient evidence 

The trial court did not err when sentencing defendant for kid- 
napping and rape by refusing to find as a mitigating factor that 
defendant supports his family where the only evidence submitted 
was that defendant had directed $2,000 from the settlement of a 
lawsuit to his former wife for the benefit of his child. 

On remand based on an order of the Supreme Court filed 19 July 
2001, State v. Boyd (No. 34P01), 353 N.C. 729, 551 S.E.2d 106 (2001), 
remanding the unanimous decislon of the Court of Appeals, State v. 
Boyd (COA99-1368, unpublished opinion filed 29 December 2000), 
141 N.C. App. 350, 541 S.E.2d 810 (2000), for reconsideration in light 
of the Supreme Court's opinion in State v. Lucas, 353 N.C. 568, 548 
S.E.2d 712 (2001). Appeal by defendant from judgments entered 3 
May 1999 by Judge Orlando F. Hudson in Durham County Superior 
Court. Originally heard in the Court of Appeals 11 October 2000. 

Attorney General Michael l? Easley, by Assistant Attorney 
General Robert C. Montgomery, for the State. 

Daniel Shatz for defendant-appellant. 

HUNTER, Judge. 

This opinion supersedes and replaces our unpublished opinion in 
this case filed 29 December 2000. The following is a brief recitation of 
the facts necessary to the issues presented in this appeal. 

This case arose from defendant's encounter with his girlfriend, 
Onjaya Scott, and her friend, Jacqueline Murphy, on 13 May 1995. On 
the night of 12 May 1995, Ms. Murphy was spending the night with Ms. 
Scott in Ms. Scott's apartment. The State's evidence tended to show 
that during the early morning of 13 May 1995, defendant entered the 
apartment, struck Ms. Scott in the face, pointed a gun at Ms. Murphy, 
and held the two women in the apartment for approximately two and 
one-half hours. During this time, he threatened to kill the women if 
they tried to run, and savagely beat Ms. Murphy with a rolling pin, 
fracturing both of her hands. 
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Defendant was convicted of one count of simple assault on Ms. 
Scott, one count of assault with a deadly weapon with intent to kill 
inflicting serious bodily injury on Ms. Murphy, two counts of second 
degree kidnapping, and two counts of being an habitual felon. In 
defendant's first appeal, another panel of this Court found no error in 
defendant's trial, but vacated the sentence and awarded him a new 
sentencing hearing. State v. Boyd (COA96-662, unpublished opinion 
filed 6 May 1997), 126 N.C. App. 226, 491 S.E.2d 563, disc. review 
denied, 346 N.C. 550, 488 S.E.2d 811 (1997). In a second appeal, 
defendant contested his resentencing. Another panel of this Court 
again vacated his sentences and remanded for still another sen- 
tencing hearing. State v. Boyd (COA98-197, unpublished opinion filed 
29 December 1998), 131 N.C. App. 879, 516 S.E.2d 652 (1998). In the 
present appeal, we are asked to review defendant's sentence. 

The resentencing at issue here was conducted on 3 May 1999. The 
court imposed two consecutive sentences on defendant. The first 
sentence is based on defendant's conviction in 95CRS 14675 of Ms. 
Murphy, enhanced to a Class C felony by reason of defendant's habit- 
ual felon status. As to this offense, defendant received a minimum of 
86 and a maximum of 113 months' imprisonment. The second sen- 
tence relates to the following consolidated offenses: (1) second 
degree kidnapping of Ms. Scott in 95CRS 14676, enhanced to a Class 
C felony by reason of habitual felon status, (2) assault with a deadly 
weapon inflicting serious injury on Ms. Murphy in 95CRS 14674, a 
Class E felony, and (3) simple assault on Ms. Scott in 95CRS 13585, a 
misdemeanor. For these consolidated offenses, defendant received 
a minimum of 108 and a maximum of 139 months' imprisonment. 
Pursuant to N.C. Gen. Stat. § 15A-1340.16A, the firearm enhance- 
ment section of the Structured Sentencing Act, the sentencing 
judge enhanced the punishment for these consolidated offenses by 
sixty months. Defendant's sentence for the consolidated offenses 
then became a minimum of 168 and a maximum of 211 months' 
imprisonment. 

The firearm enhancement section of the Structured Sentencing 
Act provides: 

(a) If a person is convicted of a Class A, B1, B2, C, D, or E 
felony and the court finds that the person used, displayed, or 
threatened to use or display a firearm at the time of the felony, the 
court shall increase the minimum term of imprisonment to which 
the person is sentenced by 60 months. The court shall not sus- 
pend the 60-month minimum term of imprisonment imposed as 
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an enhanced sentence under this section and shall not place any 
person sentenced under this section on probation for the 
enhanced sentence. 

(b) Subsection (a) of this section does not apply in any of the 
following circumstances: 

(1) The person is not sentenced to an active term of 
imprisonment. 

(2) The evidence of the use, display, or threatened use or dis- 
play of a firearm is needed to prove an element of the 
underlying Class A, B1, B2, C, Dl or E felony. 

(3) The person did not actually possess a firearm about his 
or her person. 

N.C. Gen. Stat, 5 15A-1340.16A (1999). 

[I] At the outset, we address defendant's contention that evidence of 
the display or threatened use of a firearm in this case was necessary 
to prove the element of restraint in the underlying felony of second 
degree kidnapping, in violation N.C. Gen. Stat. 3 15A-1340.16A(b)(2). 
Our own Supreme Court has made clear that even where a defendant 
displayed a firearm when he kidnapped and raped the victim, "the use 
or display of a firearm is not an essential element of second-degree 
kidnapping" and thus, a trial court is "not precluded from relying on 
evidence of defendant's use of the firearm and enhancing defendant's 
term of imprisonment pursuant to the firearm enhancement section 
[in N.C. Gen. Stat. 3 15A-1340.16A(b)(2)]." State v. Ruff, 349 N.C. 213, 
216-17, 505 S.E.2d 579, 581 (1998). Defendant's argument is without 
merit. 

[2] Defendant next contends his sentence under the firearm 
enhancement provision in N.C. Gen Stat. 3 15A-1340.16A must be 
vacated in light of the United States Supreme Court's recent decision 
in Apprendi v. New Jersey, because it subjected him to increased 
punishment which was not charged in the indictment, not submitted 
to a jury and not proven beyond a reasonable doubt. Apprendi v. New 
Jersey, 530 U.S. 466, 147 L. Ed. 2d 435 (2000). For the reasons stated 
in State v. Lucas, 353 N.C. 568, 548 S.E.2d 712, we agree with defend- 
ant's contention on this issue. In Lucas, our Supreme Court held that 
"in every instance where the State seeks an enhanced sentence pur- 
suant to N.C.G.S. Q 15A-1340.16A, it must allege the statutory factors 
supporting the enhancement in an indictment . . . and submit those 
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factors to the jury." Id. at 597-98, 548 S.E.2d at 731. Accordingly, since 
defendant's indictment failed to allege the statutory factors support- 
ing enhancement, the imposition of the firearm enhancement penalty 
to defendant's sentence in this case is vacated and the case is 
remanded for resentencing consistent with the Supreme Court's deci- 
sion in Lucas. 

[3] Defendant next contends the trial court erred by using the aggra- 
vating factor that Ms. Murphy suffered permanent and debilitating 
injuries to increase defendant's sentence as to the consolidated judg- 
ment. Defendant concedes he raised this issue in his previous appeal. 
Indeed, a prior panel of this Court addressed defendant's contention 
and found no error in applying the aggravating factor to the entire 
consolidated judgment. "According to the doctrine of the law of the 
case, once an appellate court has ruled on a question, that decision 
becomes the law of the case and governs the question both in subse- 
quent proceedings in a trial court and on subsequent appeal." Weston 
v. Carolina Medicorp, Inc., 113 N.C. App. 415, 417, 438 S.E.2d 751, 
753 (1994). Accordingly, this issue is not properly before this panel of 
our Court and we will not address it. 

[4] In his next assignment of error, defendant contends that during 
his second resentencing, the sentencing judge failed to apply the 
statutory mitigating factor that defendant supports his family pur- 
suant to N.C. Gen. Stat. S 15A-1340.16(e)(17). Citing State v. Swimm, 
316 N.C. 24, 340 S.E.2d 65 (1986), defendant points to the sentencing 
judge's statement that "[tlhe Court cannot find a mitigating factor" to 
establish that the judge was operating under a misapprehension that 
he was precluded from considering mitigating factors not found at a 
previous sentencing hearing. In Swimm, our Supreme Court held that 
"[a] resentencing hearing is a de novo proceeding at which the trial 
judge may find aggravating and mitigating factors without regard to 
the findings made at the prior sentencing hearing." Id. at 31, 340 
S.E.2d at 70. 

As the State maintains, the sentencing judge's statement is largely 
ambiguous. It could either imply that the sentencing judge thought he 
was not allowed to find a mitigating factor, or it may be read as a find- 
ing that the court did not, after consideration, find a mitigating fac- 
tor. We find the latter interpretation more reasonable. The statement 
was made directly after the sentencing judge finished making its own 
findings as to the applicable aggravating factors in defendant's case. 
The State also points out that the sentencing judge began the hearing 
by asking the parties whether there would be any further evidence 
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presented, and by accepting an affidavit in support of the mitigating 
factor now at issue. Furthermore, the sentencing judge heard defend- 
ant's argument as to why the new mitigating factor should be found 
and the court's written findings state that "after considering the evi- 
dence and arguments presented at the trial and sentencing hear- 
ing, [the court] finds that the aggravating and mitigating factors 
marked, if any, were proven by a preponderance of the evidence." 
These facts tend to indicate that the trial court was not operating 
under a misapprehension of the law, but clearly understood that the 
resentencing hearing was a de novo proceeding. Defendant has not 
met his burden on appeal to show error. See, e.g., State v. Small, 301 
N.C. 407, 430-31, 272 S.E.2d 128, 142-43 (1980). 

[S] Defendant also contends that an affidavit he submitted to the trial 
court in the previous resentencing sufficiently established the miti- 
gating factor that defendant supports his family under N.C. Gen. Stat. 
5 15A-1340.16(e)(17). A defendant has the burden of proving by a pre- 
ponderance of the evidence the existence of mitigating factors. State 
v. Canty, 321 N.C. 520, 523, 364 S.E.2d 410,413 (1988). A trial judge is 
given wide latitude in determining the existence of mitigating factors. 
Id. at 523, 364 S.E.2d at 413. The trial court's failure to find a mitigat- 
ing factor is error only when the evidence so clearly establishes the 
fact in issue such that "no other reasonable inferences can be drawn 
from the evidence." Id. at 524, 364 S.E.2d at 413. 

Defendant's affidavit stated that while he was imprisoned, he 
settled a civil lawsuit for $2,000.00 and directed the proceeds to be 
disbursed to his former wife for the benefit of his minor child. This 
being the only evidence submitted indicating that defendant sup- 
ported his minor child, it is quite possible that this is the only time 
defendant has offered support in favor of his minor child. Thus, 
defendant's evidence does not so clearly establish that defendant sup- 
ports his family such that no other reasonable inference can be 
drawn. The sentencing judge thus did not err in refusing to find this 
mitigating factor. 

In summary, we vacate the judgment entered for enhanced 
firearm penalty in cases 95CRS 13585,95CRS 14674 and 95CRS 14676, 
and remand these cases for resentencing in accordance with our 
Supreme Court's decision in State u. Lucas. 

Vacated and remanded for resentencing. 

Judges GREENE and WYNN concur. 
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STATE O F  NORTH CAROLINA v. RONNIE HAYZE WILKERSON 

NO. COA00-1090 

(Filed 5 February 2002) 

1. Evidence- prior crimes or bad acts-drug activity and 
convictions 

The trial court did not abuse its discretion in a possession 
with intent to sell or deliver cocaine and trafficking in cocaine 
case by admitting testimony regarding defendant's prior drug 
activity and prior drug convictions even though defendant did not 
testify at trial, because: (I)  the evidence was not unfairly prejudi- 
cial under N.C.G.S. 5 8C-1, Rule 403 and the trial court gave a 
proper limiting instruction; (2) the other crimes were sufficiently 
similar since all occurred at the same location, defendant was 
present, all involved cocaine, and the prior convictions occurred 
within a year of the present offenses; and (3) the testimony of the 
underlying facts and circumstances leading to defendant's prior 
convictions was relevant and admissible under N.C.G.S. 5 8C-1, 
Rule 404(b) to show intent, to sell and knowing possession of 
cocaine. 

2. Criminal Law- instructions-no expression of opinion- 
totality of circumstances 

The trial court did not commit plain error in a possession 
with intent to sell or deliver cocaine and trafficking in cocaine 
case by allegedly commenting upon the evidence during the trial 
court's instructions to the jury with respect to defendant's 15 
June 1994 statement at the time of his arrest, because: (1) the trial 
court properly instructed the jury that it must consider all of the 
evidence presented and that defendant's statement was admissi- 
ble only for the limited purpose for which it was allowed into evi- 
dence; and (2) the totality of circumstances revealed that the trial 
court's instructions did not constitute an impermissible expres- 
sion of opinion on the evidence. 

Judge WYNN dissenting. 

Appeal by defendant from judgment entered 16 November 1995 
by Judge Howard R. Greeson, Jr. in Rockingham County Superior 
Court. Heard in the Court of Appeals 22 August 2001. 



IN THE COURT OF APPEALS 311 

STATE v. WILKERSON 

[I48 N.C. App. 310 (2002)) 

Attorney General Roy Cooper, by Assistant Attorney General 
Jeffrey M. Seigle, for the State. 

Lisa Miles, for defendant-appellant. 

TYSON, Judge. 

I. Facts 

The State's evidence at trial tended to establish that on 25 January 
1995, Eunice Tolar ("Tolar") purchased cocaine from Ronnie Hayze 
Wilkerson ("defendant"), for the Eden Police Department, at 133 
Roosevelt Street, Eden, North Carolina. 

On 26 January 1995, a search warrant was executed at 133 
Roosevelt Street. During the search, a test tube containing cocaine 
was found in defendant's pocket. Cocaine was also found in the com- 
mode and a crack pipe was found in a bedroom. 

Officer Pyrtle testified that he found cocaine inside a test tube in 
the kitchen trash can and that defendant was found in the kitchen 
when he arrived to conduct the 1994 search. After voir dire and with- 
drawal of defendant's objection, Officer Pyrtle read the following 
statement made by defendant on 15 June 1994 to the jury: 

I purchased eighty dollars worth of powder cocaine . . . then I 
decided to cook the powder up into crack. When I was cooking 
the powder into crack that is when the officers came up with the 
search warrant. I don't sell drugs. I buy powder cocaine because 
you get more cocaine for your money. 

Special Agent Windy Long ("Agent Long"), with the North 
Carolina Bureau of Investigation, testified that on 11 October 1994 
and 12 October 1994, she made undercover purchases of crack 
cocaine from defendant at 133 Roosevelt Street. 

After both Pyrtle and Long testified, Shelby Newcomb, the 
Deputy Clerk of Court, testified that defendant had prior convictions 
for: (1) possession of cocaine on 15 June 1994, (2) possession with 
intent to sell or deliver cocaine on 11 October 1994, and (3) sale and 
delivery of cocaine on 11 October 1994. 

Defendant did not testify or offer any evidence at trial. The jury 
found defendant guilty of possession with intent to sell or deliver 
cocaine and trafficking in cocaine. Defendant was sentenced to a 
minimum of thirty-five months and a maximum of forty-two months 
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for trafficking in cocaine and a minimum of ten months and maximum 
of twelve months for possession with intent to sell or deliver to be 
served at the expiration of the previous sentence. Defendant's 
retained counsel failed to perfect his appeal. This Court granted cer- 
tiorari upon petition of his present counsel. We hold there was no 
error. 

11. Issues 

The issues presented are: (1) whether the trial court erred in 
admitting testimony regarding defendant's prior drug activity and 
prior drug convictions and (2) whether the trial court committed 
plain error in its comment upon the evidence. 

111. Admission of Prior Drug Activitv and Prior Convictions 

[I] Defendant contends that he was unfairly prejudiced by the ad- 
mission of the underlying facts and circumstances of his prior drug 
activities and subsequent convictions. We disagree. 

Defendant's reliance on Rule 609 of the Rules of Evidence is mis- 
placed. Rule 609 governs the use of evidence of criminal convictions 
for purposes of impeachment. "When a defendant appears as a wit- 
ness at trial, evidence of the defendant's past convictions may be 
admissible for the purpose of attacking the defendant's credibility as 
a witness. Such evidence, however, is not admissible as substantive 
evidence to show the defendant committed the crime charged." State 
v. McEachin, 142 N.C. App. 60, 69, 541 S.E.2d 792, 799 (2001) (cita- 
tions omitted); see also State v. Holston, 134 N.C. App. 599, 606, 518 
S.E.2d 216, 221 (1999) ("Rule 609 allows a defendant's prior convic- 
tions to be offered into evidence when he takes the stand and thereby 
places his credibility at issue.") (emphasis added). 

Defendant did not testify or offer any evidence at trial and the evi- 
dence of his prior convictions was not being offered for purposes of 
impeachment under Rule 609. Instead, the State offered the evidence 
for admission under N.C. Gen. Stat. § 8C-1, Rule 404(b) (1999), which 
states: 

Evidence of other crimes, wrongs, or acts is not admissible to 
prove the character of a person in order to show that he acted in 
conformity therewith. It may, however, be admissible for other 
purposes, such as proof of motive, opportunity, intent, prepara- 
tion, plan, knowledge, identity, or absence of mistake, entrap- 
ment or accident. 
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This rule is "a clear general rule of inclusion of relevant evidence 
of other crimes, wrongs or acts by a defendant, subject to but one 
exception requiring its exclusion if its only probative value is to show 
that the defendant has the propensity or disposition to commit an 
offense of the nature of the crime charged." State v. Coffey, 326 N.C. 
268,278-79,389 S.E.2d 48,54 (1990) (emphasis in original). Therefore, 
evidence of bad conduct and prior crimes is admissible under Rule 
404(b) "as long as it is relevant to any fact or issue other than the 
defendant's propensity to commit the crime." State u. White, 340 N.C. 
264, 284, 457 S.E.2d 841, 853 (1995). A prior bad act or crime is suffi- 
ciently similar to warrant admissibility under Rule 404(b) if there are 
"some unusual facts present in both crimes or particularly similar 
acts which would indicate that the same person committed both 
crimes." State v. Sokolotuski, 351 N.C. 137, 150, 522 S.E.2d 65, 73 
(1999) (citations omitted). The similarities between the two situa- 
tions need not "rise to the level of the unique and bizarre" but "must 
tend to support a reasonable inference that the same person commit- 
ted both the earlier and later acts." Id. 

Even where such evidence is relevant, the ultimate test of its 
admissibility is whether its probative value is substantially out- 
weighed by the danger of unfair prejudice. See N.C. Gen. Stat. # 8C-1, 
Rule 403 (1999); State v. Lyons, 340 N.C. 646, 459 S.E.2d 770 (1995); 
State v. Everhardt, 96 N.C. App. 1, 384 S.E.2d 562 (1989). "Evidence 
which is probative of the State's case necessarily will have a prejudi- 
cial effect upon the defendant; the question is one of degree." Coffeey, 
326 N.C. at 281, 389 S.E.2d at 56. Whether to admit or exclude evi- 
dence under Rule 403 is a matter within the sound discretion of the 
trial court, and the trial court's decision to admit such evidence will 
only be disturbed upon a showing of abuse of discretion. State u. 
Handy, 331 N.C. 515, 532, 419 S.E.2d 545, 554 (1992). 

In the present case, defendant was charged with possession with 
intent to sell or deliver cocaine and trafficking in cocaine. Intent and 
knowledge are elements of these offenses which must be proven by 
the State. See N.C. Gen. Stat. $5  90-95(a)(1) and (h)(3) (1999). "Where 
a specific mental intent or state is an essential element of the crime 
charged, evidence may be offered of such acts or declarations of the 
accused as tend to establish the requisite mental intent or state, even 
though the evidence discloses the commission of another offense by 
the accused." State u. McClnin, 240 N.C. 171, 175, 81 S.E.2d 364, 366 
(1954). 
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Officer Pyrtle testified to the underlying facts and circumstances 
which led to defendant's conviction for possession of cocaine on 15 
June 1994. The trial court gave a proper limiting instruction to the 
jury that defendant's statement from 15 June 1994 is to be considered 
only as evidence of intent and knowledge. 

After the trial court denied defendant's request to suppress, Agent 
Long testified to the underlying facts and circumstances which led to 
defendant's convictions for possession with intent to sell or deliver 
cocaine and for sale and delivery of cocaine on 11 October 1994. The 
trial court held that the testimony was admissible under Rule 404(b) 
to show intent and knowledge and was not unfairly prejudicial under 
Rule 403. The trial court again instructed the jury to consider this evi- 
dence for intent or knowledge and not to prove the offense for which 
defendant was being tried. 

We conclude that the other crimes were sufficiently similar: (I) 
all occurred at 133 Roosevelt Street, (2) defendant was present, (3) all 
involved cocaine, and (4) the prior convictions occurred within a year 
of the present offenses. We also conclude that the testimony of the 
underlying facts and circumstances leading to defendant's prior con- 
victions was relevant to show intent to sell and knowing possession 
of cocaine. 

Our courts have held that it is not error to admit the underlying 
facts and circumstances that formed the basis of defendant's prior 
convictions. See State v. Barnett, 141 N.C. App. 378, 540 S.E.2d 423 
(2000), disc. review denied, 353 N.C. 527, 549 S.E.2d 552 (2001); State 
v. Cinema Blue of Cha,rlotte, Inc., 98 N.C. App. 628, 392 S.E.2d 136 
(1990); State v. Winslow, 97 N.C. App. 551, 389 S.E.2d 436 (1990); 
State v. Rosario, 93 N.C. App. 627, 379 S.E.2d 434 (1989). 

Our courts have also held that it is not error to admit the fact of 
defendant's prior convictions. See State v. Rich, 351 N.C. 386, 527 
S.E.2d 299 (2000); State v. McAllister, 138 N.C. App. 252, 530 S.E.2d 
859 (2000); State v. Fuller, 138 N.C. App. 481, 531 S.E.2d 861, disc. 
review denied, 353 N.C. 271, 546 S.E.2d 120 (2000); State v. Miller, 
142 N.C. App. 435,543 S.E.2d 201 (2001); State v. Grice, 131 N.C. App. 
48, 505 S.E.2d 166 (1998); State v. Hall, 85 N.C. App. 447, 355 S.E.2d 
250 (1987). 

Our courts have also held that it is proper to admit both: (I) tes- 
timony of the underlying facts and circumstances and (2) that defend- 
ant had been convicted for the bad act under Rule 404(b). See State v. 
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Hipps, 348 N.C. 377, 501 S.E.2d 625 (1998); State v. Barkley, 144 N.C. 
App. 514, 551 S.E.2d 131 (2001). 

In Hipps, defendant was indicted for first-degree murder. 
Defendant did not testify or offer any evidence during the guilt- 
innocence phase of trial. Hipps, 348 N.C. at 387, 501 S.E.2d at 632. 
The State presented evidence that defendant had been convicted of 
murder in 1978 and details about the similarities between the 1978 
and 1995 murders. Id. Our Supreme Court found that: (1) the evi- 
dence tended to show that defendant had both knowledge and 
intent when he committed the crime, (2) the seventeen year time 
lapse was not too remote for its admissibility, (3) there was no 
abuse of discretion by the trial court in concluding that the probative 
value outweighed any prejudicial effect, as the trial court was "care- 
ful to give a proper limiting instruction to the jury", and (4) the evi- 
dence was properly admitted under Rule 404(b). Id. at 405-06, 501 
S.E.2d at 642. 

This Court, in Barkley, affirmed the admission of court records 
showing that defendant had been convicted of rape in 1990 and 
testimony by the victim who accused defendant of raping her. 
Barkley, 144 N.C. App. at 521-22, 551 S.E.2d at 136. Defendant did 
not offer evidence at trial. Id. at 517, 551 S.E.2d at 134. This Court 
stated that "[e]vidence of prior crimes is admissible." Id. at 522, 551 
S.E.2d at 136. We concluded that: (1) the similarities between the 
rapes supported a reasonable inference that the crimes were com- 
mitted by the same person, (2) the six year time lapse was not too 
remote to affect admissibility, and (3) the trial court did not err in 
admitting both the victim's testimony and the record of conviction 
pursuant to Rule 404(b) and Rule 403. Id. at 522, 551 S.E.2d at 136-37 
(citing State v. Murillo, 349 N.C. 573, 595, 509 S.E.2d 752, 765 (1998) 
(quoting State v. Stagel-, 329 N.C. 278, 303, 406 S.E.2d 876, 890 
(1991)). 

Federal Rule of Evidence 404(b) is substantially similar to our 
Rule 404(b). Many federal courts have held that evidence of a prior 
conviction is admissible for a proper purpose even though defendant 
did not testify. See United States v. King, 768 F.2d 586, 588 (4th Cir. 
1985) (defendant's prior convictions for dispensing cocaine were 
admissible on issues of intent and absence of mistake under Rule 
404(b)); United States v. Naylor, 705 F.2d 110, 111-12 (4th Cir. 1983) 
(defendant's prior conviction for attempted theft of a motor vehicle 
was admissible under Rule 404(b) on the issue of knowledge since it 
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was an essential element of the crime charged); United States v. 
Bibo-Rodriguez, 922 F.2d 1398, 1401-02 (9th Cir. 1991) (defendant's 
subsequent arrest after the charged offense for transporting mari- 
juana was admissible under Rule 404(b) to show knowledge); United 
States v. Mehmzanesh, 689 F.2d 822, 830-33 (9th Cir. 1982) (defend- 
ant's prior conviction for possession of cocaine was admissible to 
show intent and knowledge under Rule 404(b)). 

The dissent focuses on the issue of introduction of "the bare fact 
of defendant's prior conviction" absent the underlying facts and cir- 
cumstances, which is not before us. The question presented in this 
appeal is whether evidence of the underlying facts and circumstances 
of defendant's prior drug activities and subsequent convictions is 
admissible. 

The dissent would abolish the Rule 403 balancing test as it finds 
that the admission of defendant's subsequent convictions for his 
prior drug activity is "inherently prejudicial." Our Supreme Court 
directly addressed this issue in Hipps, stating that defendant had not 
demonstrated an abuse of discretion as the trial court gave a proper 
limiting instruction to the jury. Hipps, 348 N.C. at 405-06, 501 S.E.2d 
at 642. 

The dissent states it is "implied" that: (1) since evidence of 
defendant's prior convictions is admissible only under Rule 609 then 
evidence of the underlying facts and circumstances of defendant's 
prior convictions is admissible only under Rule 404(b) and (2) Rule 
403 "envisions a comparison of facts and circumstances, rather than 
charges and convictions." 

Justice O'Connor, dissenting in Old Chief v. United States, 519 
U.S. 172, 196, 136 L. Ed. 2d 574, 597 (1997), stated that Federal Rule 
404(b) "contemplates the admission of evidence of prior crimes" for 
purposes other than to show the character of a person in order to 
show conformity therewith. Both our courts and the federal courts 
have recognized the admissibility of prior convictions when: (1) rele- 
vant to an issue other than character, (2) the probative value sub- 
stantially outweighs the prejudicial impact, and (3) the trial court 
gives a limiting instruction to offset any potential for prejudice. 

Finally, the dissent argues that the existence of other evidence 
of defendant's intent and knowledge reduces the probative value of 
defendant's prior convictions. The other evidence being testimony 
of defendant's prior drug activity did not conclusively establish in- 
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tent and knowledge. The defense offered at trial was that defendant 
used drugs and was around drugs but did not sell drugs. Defend- 
ant asserted this theory in his 1994 statement, which was read to 
the jury, and on cross-examination of Agent Long that defendant 
was not the individual who delivered the drugs but was merely 
present at 133 Roosevelt Street during the sale. Evidence of defend- 
ant's prior drug convictions was highly probative to establish intent 
and knowledge. 

We hold that the trial court did not abuse its discretion in admit- 
ting the testimony of defendant's prior drug activity nor in admitting 
the fact that defendant was convicted for said drug activity. This 
assignment of error is overruled. 

IV. Judicial Comment Uuon the Evidence 

[2] Defendant's final contention is that the trial court's instructions 
to the jury, with respect to defendant's 15 June 1994 statement, con- 
stituted improper judicial comment on the evidence and warrants a 
new trial. We disagree. 

During deliberations, the jury asked to see the statement defend- 
ant made at the time of his arrest on 15 June 1994. Before sending the 
statement into the jury room with the jurors, the trial court instructed 
the jury as follows: 

I want to caution you of two things ladies and gentlemen of the 
jury. First matter is that I am going to let you take this to the jury 
room as it was requested but you are not to alter it in any way and 
you are not to give it any undue weight. You have asked for it and 
obviously you feel that it is necessary but please don't put any 
undue importance on it. You are to consider all of the evidence in 
this case. All of the evidence is important. Second, my recollec- 
tion of that statement is that it pertained to a June, 1994, incident. 
I must remind you, and I will remind you, once again, you may 
consider that statement in as much as it was received, for the lim- 
ited purpose which I allowed it to begin with. 

"The judge may not express during any stage of the trial, any 
opinion in the presence of the jury on any question of fact to be 
decided by the jury." N.C. Gen. Stat. 5 15A-1222 (1999). A totality of 
the circumstances test is used to determine whether a judge's com- 
ments constitute impermissible opinion. State v. Larrimore, 340 N.C. 
119, 155, 456 S.E.2d 789, 808 (1995). Since defendant claims that he 
was deprived of a fair trial by the judge's statements, he "has the bur- 
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den of showing prejudice in order to receive a new trial." State v. Gell, 
351 N.C. 192, 207, 524 S.E.2d 332,342, cert. denied, 531 U.S. 867, 148 
L. Ed. 2d 110 (2000). Finally, the trial court's words " 'may not be 
detached from the context and the incidents of the trial and then crit- 
ically examined for an interpretation from which erroneous expres- 
sions may be inferred.' " State v. Chandler, 342 N.C. 742, 752, 467 
S.E.2d 636, 641 (1996) (quoting State v. McWilliams, 277 N.C. 680, 
684-85, 178 S.E.2d 476, 479 (1971)). 

Defendant failed to object to the instructions given by the trial 
court, which generally operates to preclude raising the error on 
appeal. State v. Ashe, 314 N.C. 28, 39, 331 S.E.2d 652, 659 (1985); 
N.C.R. App. P. lO(b)(l) (1999). However, defendant has specifically 
and distinctly contended plain error on appeal as allowed pursuant to 
N.C.R. App. P. 10(c)(4) (1999). 

In this case, the trial court properly instructed the jury that they 
must consider all of the evidence presented and that defendant's 
statement was admissible only for the limited purpose for which it 
was allowed into evidence. Based on the totality of circumstances, we 
hold that the trial court's instructions did not constitute an impennis- 
sible expression of opinion on the evidence. This assignment of error 
is overruled. 

No error. 

Judge HUNTER concurs. 

Judge WYNN dissents. 

WYNN, Judge dissenting. 

Rule 401 of the North Carolina Rules of Evidence defines relevant 
evidence to be "evidence having any tendency to make the existence 
of any fact that is of consequence to the determination of the action 
more probable or less probable than it would be without the evi- 
dence." Rule 402 provides that "[elvidence which is not relevant is not 
admissible." Rule 403 provides for the exclusion of certain evidence 
despite its relevance. Rule 404(b) defines the admissibility of 
"[e]vidence of other crimes," while Rule 609 defines the admissibility 
of evidence of a conviction. The majority opinion rewrites the lan- 
guage of Rule 404(b) to now permit the introduction of the bare fact 
of a prior conviction to show one of the enumerated purposes under 
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that rule. This is a radical change in criminal 1aw.l Indeed, the effect 
of the majority's opinion now allows for the bare fact of a prior con- 
viction to be admitted under Rule 404(b) in every case in which the 
underlying evidence of that conblction would be admissible for one 
of the enumerated purposes under Rule 404(b) and where such evi- 
dence would not offend the prejudicial guards of Rule 403. The fallacy 
of this result is the failure to distinguish between the underlying evi- 
dence of a conviction, and the bare fact that a defendant has been 
convicted. In fashioning Rules 404(b) and 609, the legislature 
intended for the courts to recognize this distinction but today, judi- 
cially, our Court abandons that distinction. 

Under Rule 404(b), "evidence of other crimes" may be admitted 
for certain purposes; thus, in this case the "evidence of other crimes" 
testimony of Prytle and Long was properly admitted in proof of an 
enumerated purpose under 404(b). In contrast, the bare testimony of 
Shelby Newcomb establishing only that defendant had been con- 
victed of a prior crime, is not admissible under 404(b) as that bare 
conviction meets none of the enumerated purposes under that rule. 
Rather, Rule 609 allows evidence of "prior convictions" to impeach a 
testifying defendant. Since the defendant in this case did not testify, I 
believe that the trial court committed prejudicial error in allowing 
Shelby Newcomb's testimony of defendant's prior convictions under 
Rule 404(b), and that the majority's opinion blurs the distinction 
between Rule 404(b) and Rule 609. 

First, by its plain language Rule 609 allows the admission of prior 
convictions while generally excluding the facts and circumstances 
underlying such convictions; conversely, Rule 404(b) allows the 
admission of "other crimes," without any mention of prior "convic- 
tions." Second, the bare fact of a defendant's prior conviction would 
rarely, if ever, be probative of any legitimate Rule 404(b) purpose; 
instead, it is the facts and circumstances underlying such a convic- 
tion which hold probative value. Third, even if a conviction, in and of 
itself, held a scintilla of probative value for Rule 404(b) purposes, the 

1 An unchallenged b a s ~ c  tenet of criminal law is that the State must prove 
defendant's guilt beyond a reasonable doubt Fundamentally, t h ~ s  means that the State 
may not prove such gu~l t  by showing that because another jury found the defendant 
guilty of an unrelated crime in the past, he is therefore guilty in the present case Nor 
may the State prove guilt by showing that the fact that an earher ~ u r y  conv~cted the 
defendant is proof of his Intent, motive, knowledge, etc under Rule 404(b), thus, such 
prior convlct~on emdenre is not permitted under 404(b) Rather, the legislature chose 
to allow such evldence only to ~mpeach the defendant's testimony under the specific 
l im~tat~ons  of Rule 609 
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inherent prejudicial effect of such a conviction would substantially 
outweigh its probativity, mandating its exclusion under Rule 403. 
Finally, this Court's prior decision in State v. Barkley, 144 N.C. App. 
514, 551 S.E.2d 131 (2001), cited by the majority in support of 
the admission of a defendant's prior convictions for Rule 404(b) 
purposes, was based on a misplaced reliance on dicta in our 
Supreme Court's decision in State v. Murillo, 349 N.C. 573, 509 S.E.2d 
752 (19981, cert. denied, 528 U.S. 838, 145 L. Ed. 2d 87 (1999). The 
other case cited by the majority, Stale v. Hipps, 348 N.C. 377, 501 
S.E.2d 625 (19981, cert, denied, 525 U.S. 1180, 143 L. Ed. 2d 114 
(1999), apparently did not involve the introduction of the bare fact 
of the defendant's prior conviction at the guilt-innocence phase, 
but rather involved the admission of the evidence underlying that 
conviction. 

In this case, following testimony by Eden Police Officer Reese 
Pyrtle and State Bureau of Investigation Special Agent Windy Long 
concerning defendant's prior crimes on 15 June and 11 and 12 
October 1994, Shelby Newcomb, the Deputy Clerk of the Superior 
Court, Rockingham County, testified that defendant had prior convic- 
tions on file in Rockingham County for (I) possession of cocaine on 
15 June 1994, (2) possession with intent to sell or deliver cocaine on 
11 October 1994, and (3) sale or delivery of cocaine on 11 October 
1994. Following Newcomb's testimony, the trial court instructed the 
jury that evidence of these prior convictions was to be considered 
only for the limited purpose, pursuant to N.C. Gen. Stat. Q: 8C-1, Rule 
404(b) (1999), of showing defendant's knowledge of possession and 
intent to sell cocaine. 

Defendant argues that the introduction of the bare fact of a 
defendant's prior conviction is proper only for the purpose of 
impeaching a testifying defendant under N.C. Gen. Stat. 5 8C-1, Rule 
609(a) (1999). As I agree with this contention, I would find that the 
trial court committed prejudicial error in permitting the State, via 
Newcomb's testimony, to introduce the bare fact of defendant's prior 
convictions, where defendant did not testify and such evidence was 
not being offered under Rule 609(a) for impeachment purposes. 

A comparison of the plain language of Rule 609 and Rule 404 
indicates that prior convictions are admissible under Rule 609, while 
evidence of other crimes is admissible under Rule 404(b). 
Furthermore, it is clear that Rule 609 does not permit the introduc- 
tion of evidence underlying the prior convictions; I believe that, 
similarly, Rule 404(b) generally does not permit the introduction of 
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prior convictions. Rule 609, entitled "Impeachment by evidence of 
conbkYion of crime," provides that: 

For the purpose of attacking the credibility of a witness, evidence 
that the witness has been convicted of a felony. . . shall be admit- 
ted if elicited from the witness or established by public record 
during cross-examination or thereafter. 

N.C. Gen. Stat. 8 8C-1, Rule 609(a). 

In State v. Ross, 329 N.C. 108,405 S.E.2d 158 (1991), our Supreme 
Court stated in construing Rule 609 that "it is important to remember 
that the only legitimate purpose for introducing evidence of past con- 
victions is to impeach the witness's credibility." Id. at 119, 405 
S.E.2d at 165 (citation omitted). See also Kenneth S. Broun, Brandis 
and Broun on North Carolina Evidence 5 98, n. 258 (5th ed. 1998). In 
State v. Carter, 326 N.C. 243, 388 S.E.2d 111 (1990), our Supreme 
Court similarly stated: 

The only "legitimate purpose" for admitting a defendant's past 
convictions is to cast doubt upon his veracity; such convictions 
are not to "be considered as substantive evidence that he com- 
mitted the crimes" for which he is presently on trial by charac- 
terizing him as "a bad man of a violent, criminal nature . . . clearly 
more likely to be guilty of the crime charged." State v. Tucker, 317 
N.C. [532,] 543, 346 S.E.2d [417,] 423 [(1986)]. 

326 N.C. at 250, 388 S.E.2d at 116. In other words, Rule 609 permits 
the introduction of a prior conviction on the theory that such a con- 
viction, in and of itself, bears upon the witness's veracity, and inher- 
ently impeaches the witness's character and credibility. The facts and 
circumstances underlying such a conviction are therefore generally 
irrelevant in determining the admissibility of the conviction, unless 
elicited by the trial court on uoir dire to perform the required bal- 
ancing test under Rule 609(b) for an older conviction. Such underly- 
ing facts and circumstances, however, are not admissible as evidence 
under Rule 609. 

In contrast to Rule 609, Rule 404(b), entitled "Other crimes, 
wrongs, or acts," provides that evidence of other crimes or acts com- 
mitted by a person may be admissible for certain purposes; notably, 
nowhere does the word "conviction" appear in Rule 404(b). Instead, 
it is precisely the facts and circumstances underlying the conviction 
that Rule 404(b) allows (while the same facts and circumstances are 
barred under Rule 609). In State v. Barnett, 141 N.C. App. 378, 540 
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S.E.2d 423 (2000), appeal dismissed and disc. review denied, 353 
N.C. 527, 549 S.E.2d 552 (2001), this Court discussed the relationship 
between Rule 609 and Rule 404(b). In Barnett, the defendant was 
tried and convicted of first-degree felony murder. The defendant tes- 
tified at trial, and on cross-examination the State questioned the 
defendant concerning his prior convictions for possession of stolen 
property and forgery. The defendant admitted to these convictions, 
and the State further questioned the defendant concerning the pur- 
pose of his forgery activities, and whether those activities were 
undertaken to support the defendant's drug habit. 

On appeal, the defendant argued that the State's line of question- 
ing concerning his prior convictions was impermissible. In consider- 
ing this argument, this Court stated: 

When a defendant elects to testify, evidence of prior convictions 
is admissible for the purpose of impeaching defendant's credibil- 
ity pursuant to Rule 609 of the Rules of Evidence. 

This rule was recently interpreted in State v. Lynch, 334 N.C. 402, 
432 S.E.2d 349 (1993). 

In Lynch, our Supreme Court held that the State is prohibited 
"from eliciting details of prior convictions other than the name of 
the crime and the time, place, and punishment for impeachment 
purposes under Rule 609(a) in the guilt-innocence phase of a 
criminal trial." Id. at 410, 432 S.E.2d at 353. However, the Lynch 
Court went on to discuss certain exceptions to this exclusionary 
rule, including Rule 404(b) of the North Carolina Rules of 
Evidence. 

Here it is clear that the State exceeded the permissible scope 
of inquiry into defendant's prior criminal conviction under 
Rule 609(a). On cross-examination the State asked defend- 
ant whether he had been convicted of possessing stolen property 
and forgery. When defendant answered affirmatively, the State 
proceeded to delve into defendant's motivation for his "forgery 
activity." Thus, the State elicited "details of prior convictions 
other than the name of the crime and the time, place, and pun- 
ishment," id., allowable for impeachment purposes. However, 
that the evidence could not be admitted pursuant to Rule 609(a) 
does not preclude its admission under a n  alternative Rule of 
Evidence. 
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Barnett, 141 N.C. App. at 388-89, 540 S.E.2d at 430 (emphasis added). 
This Court then discussed Rule 404(b), noting that it states a " 'gen- 
eral rule of inclusion of relevant evidence of other crimes,' " id. at 
389, 540 S.E.2d at 431 (quoting State v. Coffey, 326 N.C. 268, 278-79, 
389 S.E.2d 48, 54 (1990)), and held: 

[Tlhis testimony [of the facts and circumstances underlying 
defendant's prior conviction] was relevant on the issue of defend- 
ant's motive. . . . On cross-examination, the State further ques- 
tioned defendant about his drug habit, and about his means of 
financing that drug habit. The ekldence that defendant previously 
committed forgery to finance his drug habit could properly be 
admitted, not to show defendant had a propensity to commit 
forgery or other crimes, but rather to show that his need to sup- 
port his drug habit and his lack of finances were the motive for 
the robbery and murder of the victim. 

. . . Here the evidence elicited on cross-examination about 
defendant's drug use and his prior conviction was admissible 
under Rule 404(b) because it permits the inference that defendant 
committed this robbery and murder to obtain money he needed to 
support his drug habit. 

Barnett, 141 N.C. App. at 390, 540 S.E.2d at 431. Thus, evidence elic- 
iting details of acts that formed the basis of prior convictions may be 
elicited under Rule 404(b) even though such evidence may be barred 
under Rule 609. Id. at 389, 540 S.E.2d at 430 ("that the evidence could 
not be admitted pursuant to Rule 609(a) does not preclude its admis- 
sion under an alternative Rule of Evidence"). Barnett also implies 
that the evidence of the defendant's prior convictions was properly 
admitted under Rule 609, even though such evidence would have 
been improper under Rule 404(b), as the convictions themselves 
offered no independent insight into the defendant's motive in com- 
mitting the later crime of murder. 

In the instant case, Officer Pyrtle and Agent Long's testimony 
concerning defendant's prior crimes in June and October 1994 was 
admitted under Rule 404(b) to show defendant's intent and knowl- 
edge with respect to the charged drug offenses. In addition, Shelby 
Newcomb testified regarding defendant's prior convictions, purport- 
edly to also show his intent and knowledge with respect to the 
charged drug offenses; admittedly, intent and knowledge are both 
proper purposes for admitting "other crimes" evidence under Rule 
404(b). See N.C. Gen. Stat. # 8C-1, Rule 404(b). Furthermore, these 
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mental states are elements that must be proven by the State pursuant 
to N.C. Gen. Stat. # §  90-95(a)(1) and G.S. Q 90-95(h)(3) (1999). See 
State v. Bunch, 104 N.C. App. 106,408 S.E.2d 191 (1991) (intent is the 
gravamen of the offense of possession with intent to sell or deliver 
under G.S. Q 90-95(a)(l)); State v. Weldon, 314 N.C. 401, 333 S.E.2d 
701 (1985) (felonious possession of a controlled substance under 
G.S. Q 90-95 requires that the substance be knowingly possessed); 
State v. Rich, 87 N.C. App. 380, 361 S.E.2d 321 (1987) (possession of 
a controlled substance involves the power and intent to control 
the substance). 

Thus, the evidence underlying defendant's prior convictions was 
offered by the State for proper purposes under Rule 404(b). In con- 
trast, Newcomb's testimony establishing that defendant had in fact 
been convicted of the prior offenses was not probative on the ques- 
tion of defendant's intent or knowledge, and therefore should have 
been excluded under Rule 404(b). Indeed, one must ask whether the 
convictions themselves could have been admitted under Rule 404(b) 
absent the admission of the attendant underlying facts and circum- 
stances via Officer Pyrtle's and Agent Long's testimony? Most 
assuredly not; Shelby Newcomb's testimony bore no independent rel- 
evance under Rule 404(b), and accordingly should have been 
excluded under Rule 402. 

Even where evidence is deemed to be relevant and probative for 
some Rule 404(b) purpose, the ultimate test of its admissibility is 
whether its probative value is substantially outweighed by the danger 
of unfair prejudice to the defendant. See N.C. Gen. Stat. 5 8C-1, Rule 
403 (1999); see also State v. Everhardt, 96 N.C. App. 1,384 S.E.2d 562 
(1989), aff'd, 326 N.C. 777, 392 S.E.2d 391 (1990); State v. Lyons, 340 
N.C. 646, 459 S.E.2d 770 (1995). The facts and circumstances under- 
lying the prior bad acts must be sufficiently similar and not so remote 
as to run afoul of the Rule 403 balancing test. See State v. West, 103 
N.C. App. 1, 404 S.E.2d 191 (1991). "[A] prior act or crime is 'similar' 
if there are some unusual facts present indicating that the same per- 
son committed both the earlier offense and the present one." Sta,te v. 
Sneeden, 108 N.C. App. 506, 509,424 S.E.2d 449,451 (1993), aff'd, 336 
N.C. 482,444 S.E.2d 218 (1994) (emphasis added). Implicitly, Rule 403 
envisions a comparison of facts and circumstances, rather than 
charges and convictions; that is, it is the evidence underlying a prior 
conviction that is balanced in the Rule 403 calculus, rather than the 
conviction itself. Otherwise, any prior conviction of the same crime 
as currently charged would be readily admissible under Rule 403, 
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based on the similarity between the prior conviction and the current 
charge (assuming the conviction is not too remote). 

The majority cites several decisions from our courts for the gen- 
eral proposition that it is not error to admit the fact of a defendant's 
prior convictions under Rule 404(b). However, in each of those cases, 
it is clear that the court intended that a purpose under Rule 404(b) 
was satisfied by presentation of the evidence of the prior conviction, 
not the bare fact that defendant had been convicted. Thus, in State v. 
Rich, 351 N.C. 386, 527 S.E.2d 299 (2000), the Supreme Court permit- 
ted evidence that underlaid convictions for excessive speeding and 
reckless driving to show the malice necessary to support a second- 
degree murder conviction (70 rnph in a 35 mph zone; 70 rnph in a 55 
rnph zone; reckless driving and fleeing arrest; 76 rnph in a 45 rnph 
zone; 75 rnph in a 45 rnph zone). See also State v. McAllister, 138 N.C. 
App. 252,530 S.E.2d 859 (2000); State v. Fuller, 138 N.C. App. 481,531 
S.E.2d 861, disc. review denied, 353 N.C. 271, 546 S.E.2d 120 (2000); 
State v. Miller, 142 N.C. App. 435, 543 S.E.2d 201 (2001); State v. 
Grice, 131 N.C. App. 48, 505 S.E.2d 166 (1998), disc. review denied, 
350 N.C. 102, 533 S.E.2d 473 (1999). In each case, it was the undedy- 
ing evidence that showed the necessary malice, not the fact that a 
trial court convicted the defendant. 

In State v. Hall, 85 N.C. App. 447, 355 S.E.2d 250, disc. review 
denied, 320 N.C. 515,358 S.E.2d 525 (1987), this Court upheld the trial 
court's admission of the evidence underlying defendant's prior con- 
viction for assault with intent to rape. This Court noted that: 

In  cases involving sexual offenses, our courts have been liberal 
in construing the exceptions to the general rule that evidence that 
defendant committed another, separate offense is inadmissible. 
Whether a defendant's previous conviction for a sexual offense 
is pertinent in his prosecution for o n  independent sexual crime 
depends on the facts i n  each case, and, among other things, the 
availability of other f o m s  of proof. 

Id. at 450, 355 S.E.2d at 252 (emphasis added) (internal citations 
omitted). Thus Hall, limiting its application to cases involving sexual 
offenses, allowed limited evidence of the defendant's intent to rape 
the victim, as the victim escaped before the offense was completed. 
Id. Unlike Hall, the instant case is not a sexual offense case. 

The majority also notes that this Court has held that it is proper 
to admit both (1) testimony of the facts and circumstances underly- 
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ing a defendant's prior conviction(s), as well as (2) testimony of the 
bare fact of the defendant's conviction(s). See Hipps, 348 N.C. 377, 
501 S.E.2d 625; Barkley, 144 N.C. App. 514, 551 S.E.2d 131. In Hipps, 
our Supreme Court upheld the trial court's admission of evidence 
underlying the defendant's prior conviction for second-degree mur- 
der, based on the similarities between the prior crime and the current 
crime of first-degree murder for which the defendant was indicted. 
However, it is unclear from the Hipps opinion, and doubtful given our 
Supreme Court's focus on the facts and circumstances underlying the 
prior crime, whether the trial court admitted the bare fact of the 
defendant's prior conviction. 

Barkley, also cited by the majority, cites State v. Murillo, 349 N.C. 
573,509 S.E.2d 752 (1998), cert. denied, 528 U S .  838, 145 L. Ed. 2d 87 
(1999), in support of the proposition that trial court did not err in 
admitting evidence of the defendant's prior conviction under Rule 
404(b). In Murillo, our Supreme Court stated that "[a] prior convic- 
tion may be a bad act for purposes of Rule 404(b) if substantial 
evidence supports a finding that defendant committed both acts, 
and the 'probative value is not limited solely to tending to establish 
the defendant's propensity to commit a crime such as the crime 
charged.' " 349 N.C. at 595, 509 S.E.2d at 765 (quoting State v. Stager, 
329 N.C. 278, 303, 406 S.E.2d 876, 890 (1991)). 

However, a closer look at Murillo reveals that the defendant was 
not challenging the introduction of his prior conviction, but rather 
was challenging the introduction of the facts and circumstances 
underlying his prior conviction. The defendant in Murillo was 
charged with the first-degree murder of his wife by shooting her. The 
State sought to introduce evidence that the defendant's first wife also 
died at his hands from a gunshot wound, as evidence that the defend- 
ant's act in shooting his later wife was not accidental. Our Supreme 
Court noted that "[tlhe trial court . . . ruled that evidence of defend- 
ant's prior conviction was inadmissible unless [defendant] took the 
stand. Defendant was therefore free to argue that [his first wife's] 
death was purely accidental and that he was entirely free from culpa- 
bility." Id. at 594, 509 S.E.2d at 764. 

In the instant case, the trial court, by contrast, allowed the prior 
convictions even though defendant did not take the stand; defendant 
here was not free to argue that he was entirely free from culpability 
for the previous bad acts, as the earlier juries, and indeed the State 
itself, via the courts, had given the imprimatur of finality and validity 
to the prior charges. 
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It is clear, then, that the bare fact of defendant's prior conviction 
was not admitted in Murillo (or, at the very least, if it was admitted, 
it was only after the defendant testified). Thus, the statement in 
Murillo that "[a] prior conviction may be a bad act for purposes of 
Rule 404(b) if substantial evidence supports a finding that defendant 
committed both acts, and the 'probative value is not limited solely to 
tending to establish the defendant's propensity to commit a crime 
such as the crime charged,' " 349 N.C. at 595, 509 S.E.2d at 765 (quot- 
ing Stager, 329 N.C. at 303, 406 S.E.2d at 890), is merely dicta. 
Furthermore, in Stager, the defendant had not been convicted of the 
prior bad act, so Stager does not support the proposition for which 
Murillo cites it, i.e. Stager does not say that aprior conviction can be 
a Rule 404(b) bad act; rather, Stager talks of a prior "similar act." 329 
N.C. at 303,406 S.E.2d at 890.2 Similarly, Hipps does not state that the 
bare fact of a defendant's prior conviction is automatically admissible 
in every instance where the evidence underlying that conviction is 
properly admitted. 

Having carefully considered our applicable case law, I would hold 
that in a criminal prosecution, the State may not introduce prior 
crimes evidence under Rule 404(b) by introducing the bare fact that 
the defendant was previously convicted of a crime, even if the defend- 
ant's previous conviction was for the same crime for which he or she 
is currently charged. Indeed, any similarities between the offense of 
which defendant was previously convicted and the current charged 
offense (as opposed to similarities in the facts and circumstances 
underlying such offenses) manifestly increases the danger of unfair 
prejudice, further tilting the Rule 403 balance in favor of excluding 
the fact of the prior conviction. 

Additionally, I must emphasize that the existence of other evi- 
dence of defendant's intent and knowledge in the instant case greatly 
reduced the probative value of defendant's prior convictions, while 
simultaneously increasing their prejudicial effect. See Hall, 85 N.C. 
App. at 450-51, 355 S.E.2d at 252 (emphasizing increased probativity 
of evidence underlying defendant's prior conviction on issue of intent 
on attempted rape charge, where other evidence of defendant's intent 
was very limited). In my view, admitting the bare fact of a defendant's 

2. Arguably, under very narrow circumstances, bare evidence of a prior convic- 
tion could be probative of an enumerated purpose under 404(b); for instance, the bare 
fact that defendant was comlcted of an offense could be probative of a defendant's 
motive or intent in committing a subsequent crime of assaulting a witness that helped 
procure the earlier conviction. Even then, the trial court would be required to assess 
the prejudice of allowing the bare evidence of the prior comlction under Rule 403. 



328 IN THE COURT OF APPEALS 

STATE v. WILKERSON 

[I48 N.C. App. 310 (2002)l 

prior conviction, except in cases where our courts have recognized a 
categorical exception to the general rule (e.g. admitting prior sexual 
offenses in select sexual offense cases, and admitting prior traffic- 
related convictions to prove malice in second-degree murder cases), 
violates Rule 404(b) (as the conviction itself is not probative for any 
Rule 404(b) purpose) as well as Rule 403, as the bare fact of a prior 
conviction is inherently prejudicial such that any probative value of 
the conviction is substantially outweighed by the danger of unfair 
p r e j ~ d i c e . ~  

By permitting the State to introduce the bare fact of a defend- 
ant's prior conviction, we permit the jury to surmise that the defend- 
ant, having once formed the necessary intent or developed the requi- 
site mens rea, undoubtedly did so again; after all, another jury has 
already conclusively branded the defendant a criminal. Such leaps of 
logic, which inescapably treat the prior conviction as propensity evi- 
dence, are prohibited by Rule 404(b); the defendant is impeached 
without ever taking the stand, and is ineluctably labeled a criminal by 
the present jury. Thus, introducing the bare fact of a prior conviction 
under Rule 404(b) fails to satisfy the Rule 403 balancing test, as the 
only fair interpretation of the purpose behind the State's introduction 
of such evidence is impermissible: that the evidence is being offered 
to show the defendant's predisposition to commit the crime charged. 
See Rule 404(b); State v. Coffey, 326 N.C. 268, 279, 389 S.E.2d 48, 55 
(1990) (prior crimes evidence must be excluded where its only pro- 
bative value is to show the defendant's propensity to commit an 
offense of the nature of the crime charged); Ross, 329 N.C. at 119, 
405 S.E.2d at 165 ("the only legitimate purpose for introducing evi- 
dence of past convictions is to impeach the witness's credibility"); 
see also Carter. 

Because the jury was permitted to infer defendant's intent to sell 
or deliver the cocaine from the bare fact of his prior convictions, I 
cannot say that the introduction of those prior convictions was harm- 
less error as to his current conviction for possession with intent to 
sell or deliver cocaine. Furthermore, as the jury was allowed to infer 
from his prior convictions defendant's knowledge of his possession of 
the cocaine, as well as his intent to control the cocaine, I cannot say 

3. Notably, if the bare fact of a prior conviction is not independently  relevant for 
some 404(b) purpose (without reference to the underlying facts and circumstances), 
it is not relevant for a n y  purpose (assuming the defendant does not testify, making 
the conviction admissible under Rule 609), and is therefore inadmissible pursuant to 
Rule 402. 



I N  THE COURT O F  APPEALS 329 

FOUNTAIN v. FOUNTAIN 

I148 N.C. App. 329 (2002)l 

that introduction of those convictions was harmless error as to his 
conviction for trafficking in cocaine. See Weldon; Rich. The defense 
was inescapably tainted and unfairly prejudiced by the admission of 
defendant's prior convictions, despite (or indeed as a result of) the 
independent evidence of defendant's knowledge and intent elicited 
from Officer Pyrtle and Agent Long. 

As I conclude that the trial court committed prejudicial error in 
permitting the State to introduce the bare fact of defendant's prior 
conkktions, I would reverse and remand for a new trial. Accordingly, 
I respectfully dissent. 

REGINALD MORTON FOCNTAIN, JR., PLAIWTIFF V. CHRISTINE MAZZA FOUNTAIN. 
DEFEUUAUT 

No. COA01-14 

(Filed 5 February 2002) 

1. Divorce- equitable distribution-classification-note 
receivable-separate property 

The trial court did not err in an equitable distribution case by 
classifying the note receivable on a Cessna Citation Jet as plain- 
tiff husband's separate property even though the payments on the 
jet came out of an account containing marital funds, because 
plaintiff met his burden of showing the monies used to pay for the 
jet were separate monies derived from his separate property. 

2. Divorce- equitable distribution-classification-funds in 
bank account-separate property 

The trial court did not err in an equitable distribution case by 
classifying the funds on deposit in the pertinent bank account on 
2 September 1998 as plaintiff husband's separate property, 
because plaintiff met his burden of showing the monies were 
acquired from his separate property. 

3. Divorce- equitable distribution-classification-increase 
in value of grocery store-separate property 

The trial court did not err in an equitable distribution case by 
classifying the increase in value of the pertinent grocery store as 
plaintiff husband's separate property, because: (I) plaintiff met 
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his burden of showing the increase was passive; and (2) defend- 
ant wife abandoned her argument that the monies received from 
a life insurance loan used to renovate the grocery store building 
was marital property since she failed to argue it in her brief as 
required by N.C. R. App. P. 28(a). 

4. Divorce- equitable distribution-valuation method- 
stock options 

The trial court did not err in an equitable distribution case by 
adopting the intrinsic value method and by failing to apply the 
Black-Scholes Stock Option Pricing Model as the sole method to 
value the 480,000 stock options owned by plaintiff husband, 
because: (1) the trial court's valuation method will be accepted by 
the Court of Appeals if it is a sound valuation method based on 
competent evidence and is consistent with N.C.G.S 9: 50-21(b); 
and (2) the intrinsic value method is an acceptable method for 
reasonably approximating the value of stock options. 

5. Divorce- equitable distribution-vested stock options- 
full ownership retained by owner spouse 

The trial court did not abuse its discretion in an equitable dis- 
tribution case by awarding all the pertinent vested stock options 
to plaintiff husband with defendant wife receiving a larger por- 
tion of other assets instead of defendant receiving a portion of the 
vested stock options if and when plaintiff exercised those 
options. 

6. Divorce- equitable distribution-distributional factor- 
surgeries 

The trial court erred in an equitable distribution case by 
considering defendant wife's breast implants, liposuction, and 
cosmetic nose surgeries as a distributional factor, because: (1) 
the mere fact that defendant lived a portion of the last few 
years of the marriage in Maryland rather than in the marital 
home with plaintiff husband in North Carolina is not sufficient 
evidence to support a determination the parties were experienc- 
ing marital breakdown or that the surgeries were in anticipa- 
tion of separation; and (2) the evidence established that the 
parties were still engaged in a marital relationship and plaintiff 
had encouraged defendant to have the second breast implant 
surgery performed. 
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7. Divorce- equitable distribution-distributional factors- 
place of residence during marriage 

The trial court erred in an equitable distribution case by con- 
sidering the decision of defendant wife to primarily reside in 
Maryland while the marital home was in North Carolina and 
plaintiff husband's decision to travel to Maryland to attempt to 
keep the marriage afloat as distributional factors, because: (1) 
although defendant's actions may have contributed to the demise 
of the marriage, marital fault alone is not sufficient to support a 
distributional factor; and (2) the costs involved of living in 
Maryland and traveling to that state to visit were incurred for 
marital purposes in an attempt to make the marriage work and 
not for non-marital purposes. 

Appeal by defendant from judgment filed 19 April 2000 by Judge 
Jerry F. Waddell in Carteret County District Court. Heard in the Court 
of Appeals 4 December 2001. 

Charles William Kafer, for plaintiff-appellee. 

Lea, Clyburn & Rhine, by J. Albert Clyburn and James W Lea, 
III, for defendant-appellant. 

GREENE, Judge. 

Christine Mazza Fountain (Defendant) appeals an equitable dis- 
tribution judgment and order filed 19 April 2000. 

Reginald Morton Fountain, Jr. (Plaintiff) and Defendant were 
married on 21 April 1993 and separated on 2 September 1998 (the 
period between 21 April 1993 and 2 September 1998 will be referred 
to as "the marriage"). No children were born during the marriage. The 
parties lived together continuously in North Carolina from 21 April 
1993 until early 1994, when Defendant moved back to the home of her 
parents on Kent Island, Maryland. From 1994 through 1998, 
Defendant spent very little time in the marital home, but Plain- 
tiff made serval trips to Maryland for the purpose of visiting 
Defendant during this time. On 3 September 1998, Plaintiff filed a 
complaint seeking a divorce from bed and board and equitable dis- 
tribution. Defendant, however, did not file an answer to Plaintiff's 
complaint and default was entered against Defendant on 21 October 
1998. Subsequently, Plaintiff was granted a divorce from bed and 
board on 26 October 1998. On 30 September 1999, Defendant filed 
a complaint praying for equitable distribution, along with other re- 
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lief. On 23 November 1999, the trial court dismissed most of 
Defendant's claims but preserved and consolidated her claim for 
equitable distribution. 

The trial on the issue of equitable distribution began on 14 
February 2000 and lasted approximately eleven days. The property to 
be classified, valued, and distributed included, in pertinent part: 
480,000 stock options (the FPB stock options) received from 
Plaintiff's employer Fountain Powerboats, Inc. (FPB); Plaintiff's 
checking account (the First Citizens Account); Defendant's checking 
accounts; Eastbrook Apartments; Fairview Shopping Center Realty 
(Fairview); Fairview Foods (Piggly Wiggly); and a note receivable on 
a Cessna Citation Jet (the FPB note). During the course of the trial, 
Plaintiff offered his testimony along with seventeen other witnesses 
and Defendant offered her testimony along with nine other witnesses. 

The issues are: (I) the marital property classification of: (A) the 
FPB note; (B) the funds on deposit in the First Citizens Account; and 
(C) the post-marriage increase in value of Piggly Wiggly; (11) (A) the 
proper method for classifying stock options; (B) the proper method 
for valuing stock options; and (C) the proper distribution of stock 
options; and (111) the use of the following, as distributional factors: 
(A) Defendant's surgeries; and (B) Defendant's place of residence 
during the marriage. 

Classification of Property 

In equitable distribution actions, the trial court is required to clas- 
sify, value, and distribute marital property, including marital debt, and 
divisible property, including divisible debt. N.C.G.S. Q Q 50-20(a), 
50-20(b)(4)(d) (1999); Byrd v. Owens, 86 N.C. App. 418, 423, 358 
S.E.2d 102, 106 (1987). A "party claiming that property is marital has 
the burden of proving beyond a preponderance of the evidence" that 
the property was acquired: by either or both spouses; during the mar- 
riage; before the date of separation; and is presently 0wned.l Lilly v. 
Lilly, 107 N.C. App. 484,486, 420 S.E.2d 492, 493 (1992). "If the party 
meets this burden, then 'the burden shifts to the party claiming the 

1. With respect to debt, the burden is on the party claiming the debt to be marital 
to show it was "incurred during the marriage and before the date of separation by 
either spouse or both spouses for the joint benefit of the parties." Huguelet v. 
Huguelet, 113 N.C. App. 533, 536, 439 S.E.2d 208, 210, disc.  review denied, 336 N . C .  
605, 447 S.E.2d 392 (1994). 
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property to be separate to show by a preponderance of the evidence 
that the property meets the definition of separate property.' " Id. 
(citation omitted). If both parties meet their burdens, the property is 
considered separate property. Ciobanu v. Ciobanu, 104 N.C. App. 
461,466, 409 S.E.2d 749, 752 (1991). Separate property includes 

(11 all real and personal property acquired by a spouse before 
marriage[;] . . . [2] [plroperty acquired in exchange for separate 
property[; and] . . . [3] increase[s] in value of separate property 
and income derived from separate property. . . . 

N.C.G.S. § 50-20(b)(2) (1999). If, however, the separate property 
enjoys an increase in value "attributable to the [substantial] financial, 
managerial, and other contributions of the marital estate" (an active 
increase), any increase in value would be marital property. Ciobanu, 
104 N.C. App. at 465, 409 S.E.2d at 751; O'Brien v. O'Brien, 131 N.C. 
App. 411, 421, 508 S.E.2d 300, 307 (1998), disc. review denied, 350 
N.C. 98, 528 S.E.2d 365 (1999). If a passive increase in separate prop- 
erty occurs, i.e. inflation, that increase would remain separate prop- 
erty. Wade v. Wade, 72 N.C. App. 372, 379, 325 S.E.2d 260, 268, disc. 
review denied, 313 N.C. 612, 330 S.E.2d 616 (1985). Commingling of 
separate property with marital property, occurring during the mar- 
riage and before the date of separation, does not necessarily trans- 
mute separate property into marital property. O'Brien, 131 N.C. App. 
at 419, 508 S.E.2d at 306; Lilly, 107 N.C. App. at 487,420 S.E.2d at 494. 
Transmutation would occur, however, if the party claiming the prop- 
erty to be his separate property is unable to trace the initial deposit 
into its form at the date of separation. O'Brien, 131 N.C. App. at 419, 
508 S.E.2d at 306. 

The FPB Note 

[I] Defendant first argues the Cessna Citation I (the Cessna), 
acquired by Plaintiff after marriage and before the date of separation, 
was marital property and thus the FPB note taken by Plaintiff when 
he sold the Cessna, which had a value of approximately $315,000.00 
at the time of separation, is marital property. This argument is based 
on her claim that the monies used to pay for the Cessna came out of 
the First Citizens Account that contained marital funds, and to the 
extent the Cessna was paid for from this account, it (and the FPB 
note given in exchange for the Cessna) is marital property. Plaintiff 
admits the funds used to make the payments on the Cessna mortgage 
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came out of the First Citizens Account and that the account contained 
marital funds, but he contends the monies used to pay for the Cessna 
were separate monies and the commingling of these separate monies 
in the First Citizens Account did not transmute all the monies in that 
account into marital property. Plaintiff argues the monies placed in 
the First Citizens Account to cover the Cessna mortgage payments 
came from a lease of the Cessna and, because the Cessna was 
obtained in exchange for the Piper Cheyenne I (the Piper) and the 
Piper was his separate property, the lease monies put into the First 
Citizens Account were his separate monies. It follows, he contends, 
the Cessna was his separate property, as was the FPB note received 
in exchange for the sale of the Cessna. We agree with Plaintiff. 

In this case, Plaintiff acquired the Piper prior to the marriage and 
gave a lien on the Piper to secure a note (the Piper note) in the 
amount of $444,005.70. After the purchase of the Piper, Plaintiff 
leased it to FPB and the lease payments were used to make the pay- 
ments on the Piper note. Early in the marriage, the Piper lease pay- 
ments were placed in the First Citizens Account and the Piper note 
payments were made from this account. The lease income was in an 
amount sufficient to make the Piper note payments and also to cover 
the maintenance expenses of the aircraft. In 1996, Plaintiff traded the 
Piper for the Cessna, which was titled in Plaintiff's name, and he gave 
a lien on the Cessna to secure a note (the Cessna note). The Cessna 
was also leased to FPB and the lease payments were placed into the 
First Citizens Account and payments were made on the Cessna note 
from that account. The lease income from the Cessna was in an 
amount sufficient to make the Cessna note payments and also to 
cover the maintenance expenses of the aircraft. In 1997, Plaintiff sold 
the Cessna to FPB and he received in exchange for that sale the FPB 
note in the amount of $415,820.57. 

As Plaintiff owned the Piper prior to the marriage, it was 
Plaintiff's separate property and thus the income received from the 
lease of the Piper after the marriage remained Plaintiff's separate 
p r ~ p e r t y . ~  N.C.G.S. 3 50-20(b)(2). The deposit of that income into an 
account containing marital funds (a commingling) required Plaintiff, 
in order to preserve the separate classification of these monies, to  
trace those deposits into the payments on the Piper note. The record 

2. As the income was received during the marriage and before the date of sepa- 
ration, Defendant met her burden of showing the income was marital property. 
Plaintiff, however, met his burden of showing the income was his separate property, as 
it was derived from his separate property. 
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shows Plaintiff satisfied this burden.3 When Plaintiff exchanged the 
Piper for the Cessna, the Cessna became Plaintiff's separate property 
since the Piper remained Plaintiff's separate property at the time of 
the transfer.4 N.C.G.S. 3 50-20(b)(2). The payments Plaintiff received 
for the lease of the Cessna were commingled with marital funds in the 
First Citizens Account, but again, the record shows Plaintiff met his 
burden of tracing those account funds into the payments on the 
Cessna note."hus, the Cessna remained Plaintiff's separate property 
entirely,6 and when it was sold and Plaintiff received the FPB note in 
exchange, that note was properly classified by the trial court as 
Plaintiff's separate property. 

The First Citizens Account 

[2] Defendant next argues the funds on deposit in the First Citizens 
Account on 2 September 1998 should have been classified as marital 
property. We disagree. 

We have determined the FPB note represents "separate property" 
and was correctly classified as Plaintiff's separate property. Thus, the 
proceeds from any payments on that note were Plaintiff's separate 
p r ~ p e r t y . ~  On 2 September 1998 (the day the parties separated), a pay- 
ment was deposited into the First Citizens Account on the FPB note 
in the amount of $157,910.98. The only other monies in that account 
on the date of separation were $16,877.55, which represented income 
from a separate property belonging to Plaintiff.8 That income was 

3. At trial, Plaintiff presented detailed records of every deposit into the First 
Citizens Account, showing the source of the funds, and every payment from that 
account, showing the purpose of the payment. 

4. If marital funds had been used to make the Piper note payments, the equity 
established in the Piper as a result of those marital payments would have constituted 
marital property. 

5. At trial, Plaintiff presented detailed records of every deposit into the First 
Citizens Account, showing the source of the funds, and every payment from that 
account, showing the purpose of the payment. 

6. If marital funds had been used to make the Cessna note payments, the equity 
established in the Cessna as a result of those marital payments would have constituted 
marital property. 

7. As the proceeds from the FPB note were received during the marriage and 
before the date of separation. Defendant met her preliminary burden of showing these 
proceeds were marital. Plaintiff, however, met his burden of showing the proceeds to 
be his separate property, as it was income derived from his separate property. 

8. The undisputed testimony is that the $16,877.55 in the account represented 
income from Eastbrook Apartments. The trial court classified these apartments as 
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also Plaintiff's separate property. N.C.G.S. 9: 50-20(b)(2). Accordingly, 
the funds in the First Citizens Account were properly classified by the 
trial court as Plaintiff's separate property. 

Piggl y Wiggly 

[3] Defendant contends the trial court erred in finding Piggly Wiggly 
"contains no marital component." We disagree. 

In this case, Plaintiff acquired a 75% interest in Piggly Wiggly 
prior to marriage, and his share in the value of Piggly Wiggly on the 
date of marriage was $62,102.29. At the time of the separation, 
Plaintiff's share of Piggly Wiggly was worth $77,352.00, indicating an 
increase in value during the marriage of $15,249.71.9 Defendant does 
not contest the classification of the Plaintiff's interest in Piggly 
Wiggly as Plaintiff's separate property, but instead contends the trial 
court erred in classifying the increase in the value of that asset as 
Plaintiff's separate property. 

The evidence shows Piggly Wiggly was managed by the 25% 
owner and Plaintiff had no involvement in the operations of the busi- 
ness. In 1996-97, renovations were made to the Piggly Wiggly building 
and Plaintiff paid his share of the cost of those renovations from 
monies received from a personal loan from First Citizens Bank, 
monies received from a loan from his Northwestern Life Insurance 
policies (the Northwestern policies) in the amount of $514,707.00, 
and monies received from his margin account at Wheat First 
Securities. Defendant makes no argument in her brief to this Court 
that the monies received from the Wheat First Securities account or 
received from First Citizens Bank were marital property. She does 
argue, however, that the monies received from the Northwestern poli- 
cies did constitute marital property because the funds used to pay the 
premiums on the Northwestern policies over the course of the mar- 
riage came from the First Citizens Account. The trial court, however, 
found the cash value in various life insurance policies, including the 
Northwestern policies, was Plaintiff's separate property. Although 

Plaintiff's separate property and although Defendant assigned error to this classifica- 
tion, the issue was not addressed in her brief to this Court and is thus abandoned. See 
N.C.R. App. P. %(a). 

9. At trial, Defendant offered testimony that Plaintiff's share of the increase was 
in the amount of $280,981.50. The trial court rejected this testimony and although 
Defendant assigned error to this, she did not argue the matter in her brief to this Court. 
Accordingly, she has abandoned this issue. See N.C.R. App. P. 28(a). 
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Defendant assigned error to this finding, the argument was not 
addressed in her brief to this Court and is thus abandoned. See 
N.C. R. App. P. 28(a). It thus follows Defendant cannot now argue the 
monies received from the life insurance loan used to renovate the 
Piggly Wiggly building were marital. Accordingly, the trial court cor- 
rectly classified the entire post-marriage increase in the value of 
Piggly Wiggly as Plaintiff's separate property. lo 

Classification of Stock Options 

As a general proposition, stock options can be vested or non- 
vested, matured or non-matured, and restricted or unrestricted.11 
Equitable Distribution of Stock Options, 17 Equitable Distribution 
Journal 85, 86 (Aug. 2000). Like retirement benefits,12 stock options 
are a salary substitute or  a deferred compensation benefit and if 
received during the marriage and before the date of separation and 
acquired as a result of the efforts of either spouse during the marriage 
and before the date of separation, stock options are properly classi- 
fied as marital property, even if they cannot be exercised until a date 
after the parties divorce. If the stock options are "acquired as a result 
of the efforts of either spouse during the marriage and before the date 
of separation" and "received after the date of separation but before 
the date of distribution," the options are properly classified as di- 
p p 

10. As the increase in value of Piggly Wiggly occurred during the marriage and 
before the date of separation, Defendant met her burden of proving the increase was 
marital. Plaintiff, however, met his burden of showing the increase was his separate 
property by showing the increase was passive. 

11. In this case, the stock options were vested, matured, and restricted. Firstly, 
they were vested because the right to exercise the options could not be canceled. 
Secondly, they were matured because the right to exercise the options was exercisable 
before the date of separation. Finally, they were restricted because they could not be 
transferred, except upon Plaintiff's death. 

12. Most states treat stock options, vested and nonvested, "in a manner analogous 
to the treatment" of retirement benefits. Equitable Distribution of Stock Options, 17 
Equitable Distribution Journal at 87. This Court has previously held that "consistent 
with North Carolina's equitable distribution statutes," only vested stock options could 
be classified as marital property. Hall v. Hall, 88 N.C. App. 297, 307, 363 S.E.2d 189, 195 
(1987). At the time of Hall, our equitable distribution statutes allowed only vested pen- 
sions to be treated as marital property. Since Hall, however, our equitable distribution 
statutes have been amended to define marital property to include vested and nonvested 
pensions. N.C.G.S. 5 50-20(b)(l) (1999). Thus, a correct and current reading of our 
equitable distribution statutes is that marital property includes vested and nonvested 
stock options. 
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visible property. N.C.G.S. Q 50-20(b)(4)(b) (1999). If the options are 
received during the marriage before the date of distribution and not 
in consideration for services rendered during the marriage and before 
the date of separation, the options are neither marital nor divisible.13 
In this case, Plaintiff does not contest the marital classification of 
the vested and matured FPB stock options. 

Valuation of the Stock Options 

[4] Defendant argues the trial court erred "by failing to apply the 
Black[-IScholes Stock Option Pricing Model to value the 480,000 
[FPB] stock options" owned by Plaintiff, suggesting this should be the 
sole method for determining value.14 We disagree. 

If there is "no single best approach to valuing" an asset, "[tlhe 
task of [this Court] on appeal is to determine whether the approach 
used by the trial court reasonably approximated" the value of the 
asset at the date of separation. Poore v. Poore, 75 N.C. App. 414, 419, 
331 S.E.2d 266,270, disc. review denied, 314 N.C. 543,335 S.E.2d 316 
(1985); N.C.G.S. Q 50-21(b) (1999) (marital property to be valued "as 
of the date of the separation of the parties, and evidence o f .  . . post- 
separation occurrences or values is competent as corroborative evi- 
dence"). If it appears "the trial court reasonably approximated the net 
value of the [asset] . . . based on competent evidence and on a sound 
valuation method or methods, the valuation will not be disturbed." 
Poore, 75 N.C. App. at 422,331 S.E.2d at 272. Further, the trial court's 
findings concerning valuation are binding on this Court if supported 
by competent evidence. Patton v. Patton, 78 N.C. App. 247, 255, 337 
S.E.2d 607, 612 (1985), reversed i n  part  on other grounds, 318 N.C. 
404,348 S.E.2d 593 (1986). 

13. If the stock options are received during the marriage and before the date of 
separation, the spouse claiming the options to be marital has met her burden of proof. 
The spouse claiming the options to be nonmarital has the burden of showing they were 
acquired (in whole or in part) as the result of services to be rendered beyond the date 
of separation. See N.C.G.S. Q 50-20.l(d) (1999) (method for determining the proportion 
of the pension, retirement, or deferred compensation benefits properly classified as 
marital or divisible). 

14. Defendant, in her oral argument to this Court, contended the trial court erred 
in excluding testimony of her Black-Scholes expert on the value of the FPB stock 
options held by Plaintiff. There is no assignment of error or argument in her brief 
to this Court to support this contention. Accordingly, we do not address the question 
of whether the trial court erred in excluding the testimony in this case. See N.C. R. 
App. P. lO(a). 
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This Court has not adopted an approach for valuing stock 
options.15 Therefore, the trial court's valuation method will be 
accepted by this Court if it is a sound valuation method, based on 
competent evidence, and is consistent with section 50-21(b). In this 
case, the trial court adopted the "intrinsic value method," which is an 
acceptable method for reasonably approximating the value of stock 
options, and valued Plaintiff's FPB stock options by taking the differ- 
ence between the market price of FPB stock at the date of separation 
and the stock option price held by Plaintiff. The trial court, thus, did 
not err in failing to adopt the Black-Scholes Method for valuing the 
FPB stock options. 

Distribution of Stock Options 

[S] As a general rule, it is presumed that an "in-kind distribution of 
marital or divisible property is equitable."l6 N.C.G.S. Q 50-20(e) 
(1999). When, however, the property is an interest in a closely held 
corporation, this in-kind presumption may be rebutted. Id .  In 
any event, the trial court may provide for a distributive award, 
N.C.G.S. Q 60-20(b)(3) (1999), to effectuate the distribution, N.C.G.S. 
3 50-20(e). Specifically, with respect to "pension[s], retirement, or 
other deferred compensation benefits," the methods of distribution 
are limited. N.C.G.S. Q Q  50-20.l(a)-(b) (1999). Unless the parties agree 
on the distributional method, the trial court must order the owner of 
the benefit to pay a prorated portion of the benefit to the non-owner 
spouse at the time he receives the benefit. Id.  (vested and nonvested 
benefits). This is known as a deferred distribution. Bishop v. Bishop, 
113 N.C. App. 725, 731-32, 440 S.E.2d 591, 596 (1994). If the benefit is 
vested, the trial court may instead elect, in its discretion, to award a 
"larger portion of [the] other assets to the party not receiving the 

15. "[A]ccording to Ham'ard Business Review author Brian J .  Hall, writing the 
March-April 2000 issue, the value of an option is typically measured with the 'Black- 
Scholes pricing model or some variation.' This method takes into account the stock 
price, the exercise price, the maturity date, the prevailing interest rates, the volatility 
of the company's stock, and the company's dividend rate." Equitable Distribution of 
Stock Options, 17 Equitable Distribution Journal at 89. Another accepted method of 
valuing stock options is known as the "intrinsic value method" which determines value 
by subtracting the option price from the fair market value of the stock. Id.; see 
Richardson u. Richardson, 659 S.W.2d 610, 513 (Ark. 1983). 

16. Marital stock, as opposed to marital stock options, is subject to an in-kind dis- 
tribution and unless specifically provided for, any restriction on the transfer of that 
stock does not apply to court ordered interspousal transfers. See Bryan-Barber ReaLty, 
Inc. v. Fryar, 120 N.C.  App. 178, 182, 461 S.E.2d 29, 32 (1995). 
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benefit[]" and allow the owner spouse to retain full ownership of the 
benefit. N.C.G.S. Q 50-20.1(a)(4) (1999). Stock options are within the 
scope of "other deferred compensation" and fall within the scope of 
section 50-20.1, thus, in-kind distributions under section 50-20(e) are 
not permitted. Because of their nature, however, a deferred distribu- 
tion of stock options presents some complex issues, including: who 
will supply the funds used to purchase the stock; what are the tax 
consequences of the purchase and transfer of the stock; and if the 
stock increases in value after the date of separation and before the 
date of exercise, is any increase the result of the owner spouse's 
efforts or the result of inflation. A trial court may avoid these com- 
plications by distributing vested stock options under section 
50-20.1(a)(4). If the stock options are not vested, the trial court has 
no choice but to distribute under section 50-20.1(b)(3) (1999) (by 
"appropriate domestic relations order"), although it may choose to 
place conditions on the distribution, i.e. require non-owner spouse to 
provide the funds to the owner spouse to make the purchase or non- 
owner spouse to save owner spouse harmless from any tax liability 
incurred as a consequence of purchase. See Callahan v. Callahan, 
361 A.2d 561, 564 (N.J. Super. Ct. Ch. Div. 1976). 

In this case, the trial court rejected Defendant's argument that 
she should receive a portion of the vested FPB stock options if and 
when Plaintiff exercised those options.17 The trial court instead 
chose, in its discretion, to award all the FPB stock options to Plaintiff 
with Defendant receiving a larger portion of the other assets.18 We 
discern no abuse of discretion. 

Distributional Factors 

The trial court is required to divide marital and divisible property 
equitably. N.C.G.S. 5 50-20(a). In determining an equitable distribu- 

17. Defendant also argues the trial court erred in not imposing a constructive 
trust for her benefit on the FPB stock options. We reject this argument. A constructive 
trust is based on the same principles as a deferred distribution, giving the non-owner 
spouse an interest in the stock options when and if they are exercised by the owner 
spouse. In rejecting the imposition of a constructive trust, the trial court noted it would 
constitute an award to Defendant for work done by Plaintiff "after the marriage." This 
is an appropriate consideration. 

18. Of the 480,000 stock options, 30,000 were awarded to Plaintiff without any 
compensation to Defendant because the trial court found that 30,000 of the stock 
options had expired and were worthless at the time of its order. 
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tion, the trial court is to consider those factors set out in section 
50-20(c). N.C.G.S. $ 50-20(c) (1999). Under the catch-all provision of 
section 50-20(c), the trial court is permitted to consider "[alny . . . fac- 
tor which [it] finds to be just and proper." N.C.G.S. 8 50-20(c)(12) 
(1999). A factor is just and proper, within the meaning of section 50- 
20(c)(12), if it is an action related "to the economic condition of the 
marriage." Smith v. Smith, 314 N.C. 80,87,331 S.E.2d 682,687 (1985). 
Thus, the expenditure of "marital assets for non-marital purposes by 
either spouse i n  anticipation of separation" is properly considered 
as a distributional factor under section 50-20(~)(12) .~~ Lawrence v. 
Lawrence, 100 N.C. App. 1,22,394 S.E.2d 267,278 (1990) (Greene, J., 
concurring) (emphasis added). Marital fault, without economic con- 
sequences, is not properly considered as a distributional factor. 
Smith, 314 N.C. at 87, 331 S.E.2d at 687. 

Defendant contends the trial court erred in considering the 
following as distributional factors: (A) Defendant's breast im- 
plants, liposuction, and cosmetic nose surgeries which she would 
"take[] . . . with her," performed during the marriage and before the 
date of separation and paid for by Plaintiff; and (B) Defendant's 
choice to live in Maryland, instead of in North Carolina with her hus- 
band, and the cost incurred by Plaintiff in trying to keep the marriage 
"afloat" by traveling to Maryland to visit with Defendant. 

Defendant's Surgeries 

[6] Sometime after Defendant began living more in Maryland than 
she was living in the marital home in North Carolina, she had two 
breast implant surgeries, a liposuction surgery performed on her hips, 
and "several nose jobs." Plaintiff noticed all of Defendant's surgeries 
while visiting her in Maryland. The charges for Defendant's surgeries 
were paid for by a credit card supplied to Defendant and paid for by 
Plaintiff. Defendant testified Plaintiff was "very pleased" with her 
breast implant surgeries and had encouraged her to have the second 
surgery. 

In this case, assuming without deciding the various surgeries 
were for non-marital purposes, there is no indication in this record 

19. To include as a distributional factor any expenditure of marital funds for 
a non-marital purpose occurring at  any point in the marriage simply would not be 
workable and, in any event, is not consistent with the concept of the equitable distri- 
bution statute which primarily focuses on the events surrounding the dissolution of the 
marriage. 
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that the surgeries occurred contemporaneous with marital break- 
down or in anticipation of separation. The mere fact Defendant lived 
a portion of the last few years of the marriage in Maryland, rather 
than in the marital home with Plaintiff in North Carolina, which is 
unsupported by any explanation in the record, is simply not suf- 
ficient to support a determination the parties were experiencing 
marital breakdown. Indeed, the evidence establishes Plaintiff and 
Defendant were still engaged in a marital relationship and Plain- 
tiff had encouraged Defendant to have the second breast implant 
surgery performed. Accordingly, as there is no evidence the sur- 
geries took place during a period of marital breakdown or in antici- 
pation of separation, the trial court erred in considering the surgeries 
as a distributional factor. 

Defendant's Residence During the Marriage 

[7] The decision of Defendant to primarily reside in Maryland and 
Plaintiff's decision to  travel to Maryland to attempt to keep the mar- 
riage "afloat" are not proper distributional factors. Defendant's 
actions may have contributed to the demise of the marriage, but mar- 
ital fault alone is not sufficient to support a distributional factor. The 
costs involved of living in Maryland and traveling to that state to visit 
were incurred for marital purposes in an attempt to make the mar- 
riage work and not for non-marital purposes. 

Therefore, because we cannot determine the weight assigned by 
the trial court in its consideration of these inappropriate distribu- 
tional factors, this case must be reversed and remanded to the trial 
court "for a reassessment of its decision to order an unequal division 
without considering the improper factor[s]." Becker v. Becker, 127 
N.C. App. 409,412,489 S.E.2d 909, 912 (1997). 

Affirmed in part, reversed and remanded in part.20 

Judges McCULLOUGH and CAMPBELL concur. 

20. We do not address Defendant's remaining assignments of error as she has 
failed to present any arguments in her brief to this Court relating to those assignments 
of error. See N.C. R. App. P. 28(a). 
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STATE OF NORTH CAROLINA v. DEMETRI GEORGE DEMOS 

(Filed 5 February 2002) 

1. Evidence- written out-of-court statement by victim's 
father-corroboration 

The trial court did not err in a prosecution for the murders of 
defendant's estranged wife and her boyfriend by admitting the 
written out-of-court statement made by the boyfriend's father 
recapitulating the father's testimony in court and adding that dur- 
ing a phone conversation with defendant husband shortly before 
the shooting that defendant said several times he could kill his 
wife, because: (1) a witness's unsworn out-of-court statement is 
admissible to corroborate the witness's sworn testimony in court, 
provided the statement is consistent with his trial testimony; (2) 
prior consistent statements are admissible even though they con- 
tain new or additional information so long as the narration of 
events is substantially similar to the witness's in-court testimony; 
and (3) the evidence includes many instances of threatening or 
abusive statements or behavior by defendant that evince actual 
malice towards his victim wife. 

2. Evidence- written out-of-court statement by victim's 
father-failure to give a limiting instruction-no plain 
error 

The trial court did not commit plain error in a prosecution for 
the murders of defendant's estranged wife and her boyfriend by 
failing to give the jury a limiting instruction at the time the writ- 
ten out-of-court statement by the boyfriend's father, revealing 
that during a phone conversation with defendant shortly before 
the shooting that defendant said several times he could kill his 
wife, was admitted into evidence because: (I) the evidence was 
admissible for a proper purpose; and (2) any error in instructing 
the jury was not so fundamental as to have a probable impact on 
the verdict. 

3. Jury- viewing of exhibits-no consent by all parties- 
harmless error 

Although the trial court erred in a prosecution for the mur- 
ders of defendant's estranged wife and her boyfriend by allowing 
the jury to review the written statement by the boyfriend's father 
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in the jury room without defendant husband's consent as required 
by N.C.G.S. $ 15A-1233(b), the error was harmless because: (1) 
defendant admitted shooting the victims; (2) the testimony of 
other witnesses provided ample basis to support a finding of 
defendant's malice towards his victim wife including evidence of 
prior threats, abusive and vulgar language towards her, and state- 
ments expressing a desire to harm or kill her; and (3) there is no 
reasonable possibility that this error affected the outcome of the 
proceedings. 

4. Criminal Law- jury instructions-failure to give limiting 
instruction about exhibit 

The trial court did not err in a prosecution for two murders 
by failing to give the jury a limiting instruction at the time the 
written statement by one victim's father was taken into the jury 
room, because: (1) the trial court properly instructed the jury on 
this issue earlier as part of its general jury instructions; and (2) 
defendant has cited no authority in support of his contention that 
the trial court was required to re-instruct the jury. 

5. Evidence- relationship of defendant with victim-sus- 
tained objections-malice 

The trial court did not abuse its discretion in a murder case 
by sustaining objections to certain defense questions posed to the 
victim wife's aunt concerning defendant husband's relationship 
with his wife and whether defendant acted with malice, because: 
(1) the witness had ample opportunity to testify concerning 
defendant and his wife's behavior, demeanor, and apparent atti- 
tude towards each other; and (2) there was more than sufficient 
evidence of actual malice before the jury. 

6. Evidence- testimony-defendant's feelings of remorse 
The trial court did not abuse its discretion in a murder case 

by allegedly denying defendant an opportunity to testify concern- 
ing his feelings of remorse for the shooting, because defendant 
was given sufficient opportunity to present a defense including 
evidence of remorse. 

7. Sentencing- aggravating factor-two homicides-course 
of conduct 

The trial court did not err in sentencing defendant for 
second-degree murder and voluntary manslaughter by aggravat- 
ing defendant's sentence for each homicide with his conviction 
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of the other homicide on the basis that each was part of a course 
of conduct in which he killed the other victim, because the 
Structured Sentencing Act in effect at the time defendant was 
sentenced allowed a sentence to be aggravated by evidence nec- 
essary to prove elements of contemporaneous convictions 
provided the evidence is not also necessary to prove the subject 
conviction. 

8. Sentencing- aggravating factor-knowingly creating a 
great risk of death to more than one person 

The trial court did not err by aggravating defendant's sen- 
tences for second-degree murder and voluntary manslaughter 
based upon its finding under N.C.G.S. 5 15A-lNO.l6(d)(8) that 
defendant knowingly created a great risk of death to more than 
one person by means of a weapon or device which would nor- 
mally be hazardous to the lives of more than one person, because: 
(I) the type of bullet fired and the semi-automatic handgun used 
would normally be hazardous to the lives of more than one per- 
son; (2) defendant's actions towards each victim created a risk of 
death to the other victim, to people in the adjoining trailers, or 
those who may have been standing nearby in the dark; (3) defend- 
ant fired more shots than were necessary to kill the victims; (4) 
defendant, an expert marksman, shot the victims from close 
range; and (5) the jury's finding of malice was not dependent 
upon an inference arising from his use of the weapon. 

Appeal by defendant from judgment entered 6 May 1997 by Judge 
Forrest A. Ferrell in Buncombe County Superior Court. Heard in the 
Court of Appeals 28 September 2001. 

Attorney General Roy  Cooper, by  Ass is tant  A t t o r n ~ y  General 
K.D. Sturgis ,  for the State. 

Belser & Parke,  PA., b y  David G. Belser for  defendant- 
appellant. 

BIGGS, Judge. 

Demetri Demos (defendant) was tried in Buncombe County for 
the first degree murder of his estranged wife, Theresa Demos 
(Theresa), and Robert McCracken (Robert), with whom Theresa had 
a romantic relationship. Defendant was convicted of second degree 
murder in the death of Theresa, and voluntary manslaughter in the 
death of Robert. He received active sentences of 237 to 294 months, 
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and 36 to 53 months, to be served consecutively. From these judg- 
ments and sentences, defendant appeals. 

The evidence presented at trial tended to show the following: 
Defendant and Robert grew up together in Buncombe County, and 
were lifelong friends. In 1986 defendant enlisted in the Marines and 
served two tours of duty, during which time he became an expert 
marksman. Defendant and Theresa met in high school, and later mar- 
ried and had two sons. Defendant left the Marines in 1995, and 
returned to Asheville. In the fall of 1995, defendant and Theresa 
began to experience marital difficulties; in October 1995, they sepa- 
rated, but continued to share responsibility for their sons, and to see 
each other socially. 

After the separation, defendant was sometimes threatening or 
abusive towards Theresa. On one occasion, he approached Theresa in 
a restaurant, and engaged in vulgar, aggressive threats, and on the day 
of the shooting, Theresa called a friend and discussed her fear of 
defendant. Also after their separation, defendant bought the .40 cal- 
iber semiautomatic handgun later used to shoot Theresa and Robert. 
Several months after Theresa moved out of defendant's house, she 
and Robert began a romantic and sexual relationship, which they con- 
cealed from defendant. However, the day before the shooting, a friend 
told defendant that Theresa and Robert were romantically involved; 
defendant became upset, and called both Robert and Theresa. The 
night before the shooting, Theresa called her father, Nick Daniels 
(Daniels), at around midnight, crying and upset because defendant 
had called and threatened to kill her. Daniels brought Theresa and her 
sons to his house; later that night defendant called Daniels's house, 
and called Theresa a "liar, a bitch, and a whore." The shootings 
occurred late the following night. 

Defendant and Theresa spoke on the phone the morning of the 
shooting, and after defendant promised to stop threatening her, 
Theresa returned to her trailer. During the day, defendant told 
Theresa's Aunt Judy that it had occurred to him to kill Theresa, and 
said to Tami Atkins, Theresa's cousin, that Theresa would "not be 
around anymore." Defendant began drinking around noon, and by 
nightfall he was intoxicated. He telephoned Robert's house several 
times, and talked with Robert's father, David McCracken 
(McCracken). Later that night, McCracken drove defendant to 
Theresa's trailer. Defendant told McCracken that he was not bringing 
a gun, and promised there would be no trouble. In fact, defendant had 
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concealed two firearms under his clothes. As they neared Theresa's 
driveway, defendant jumped out of the car and ran towards the trailer. 
When he got closer, he saw Theresa and Robert embracing in the 
dark. Defendant testified that upon seeing his wife kissing his best 
friend, he was overcome by emotion, and immediately began firing 
his gun. He also testified that he had not planned to shoot anyone, 
and did not remember how many shots he fired. 

Theresa and Robert fell to the ground, killed instantly. Defend- 
ant told Theresa's grandmother, who lived next door, to call the 
police. He waited for the arrival of law enforcement officers, and 
turned himself in. 

[I] On appeal, defendant first argues that the trial court erred in 
admitting the written out-of-court statement made by McCracken. We 
disagree. 

At trial, McCracken testified at length to the events surrounding 
the homicide. Following his testimony, the State introduced, over 
defendant's objection, McCracken's written out-of-court statement as 
corroborative evidence. The written statement recapitulated 
McCracken's testimony in court, and added that during their phone 
conversations shortly before the shooting, defendant said several 
times that he "could kill that b----." This specific statement was not 
part of McCracken's trial testimony. Defendant argues that because 
these alleged threats were not included in McCracken's trial testi- 
mony, the statement containing them was not corroborative, and thus 
was inadmissible. 

A witness's unsworn out-of-court statement is admissible to cor- 
roborate the witness's sworn testimony in court, provided the state- 
ment is consistent with his trial testimony. State v. Beane, 146 N.C. 
App. 220, 552 S.E.2d 193 (2001). "Corroborative evidence need not 
mirror the testimony it seeks to corroborate, and may include new or 
additional information as long as the new information tends to 
strengthen or add credibility to the testimony it corroborates." State 
v. McGratu, 137 N.C. App. 726, 730, 529 S.E.2d 493, 497, disc. review 
denied, 352 N.C. 360, 544 S.E.2d 554 (2000) (citation omitted). If the 
out-of-court statement adds weight or credibility to the witness's 
sworn testimony, it may be admissible, notwithstanding its inclusion 
of facts not elicited from the witness in court. State v. Coffeey, 345 
N.C. 389, 480 S.E.2d 664 (1997). 
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Defendant correctly points out that "the State may not introduce 
as corroborative evidence prior statements of a witness that directly 
contradict the witness's trial testimony." State v. Guice, 141 N.C. App. 
177,201,541 S.E.2d 474,490 (2000), remanded on other grounds, 353 
N.C. 731, 551 S.E.2d 112 (2001). However, "prior consistent state- 
ments are admissible even though they contain new or additional 
information so long as the narration of events is substantially similar 
to the witness' in-court testimony[,]" State v. Williamson, 333 N.C. 
128, 136, 423 S.E.2d 766, 770 (1992) (citation omitted), and the trial 
court has "wide latitude in deciding when a prior consistent state- 
ment can be admitted for corroborative, nonhearsay purposes." 
State v. Call, 349 N.C. 382, 410, 508 S.E.2d 496, 513 (1998) (citation 
omitted). 

In the present case, the written statement includes McCracken's 
assertion that defendant said "I could kill that b----," a phrase not 
included in McCracken's trial testimony. However, although 
McCracken's written statement includes the additional phrase, it oth- 
erwise corroborates McCracken's in-court testimony. Moreover, 
McCracken's testimony contained several references to defendant's 
calling Theresa "a b----." We conclude that the witness's statement was 
sufficiently corroborative to be admissible. 

Further, we conclude that defendant's assertion that the writ- 
ten statement was inadmissible because it supplied the only evi- 
dence of actual malice towards Theresa is meritless. The record 
evidence includes many instances of threatening or abusive state- 
ments or behavior by defendant that evince actual malice towards 
Theresa. 

[2] Defendant also contends that the trial court erred by failing to 
give the jury a limiting instruction at the time the statement was 
admitted into evidence, notwithstanding the limiting instruction 
delivered during the trial judge's charge to the jury. The record shows 
that the defendant did not request an instruction when the statement 
was introduced. The North Carolina Supreme Court has held previ- 
ously that failure to request a limiting instruction when evidence is 
introduced bars later consideration of the issue: 

At no time after the trial court made its ruling and the jury was 
returned to the courtroom did the defendant request that the trial 
court give the jury a limiting instruction with regard to the evi- 
dence in question. The defendant, having failed to specifically 
request or tender a limiting instruction at the time the evidence 
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was admitted, is not entitled to have the trial court's failure to 
give limiting instructions reviewed on appeal. 

State v. Stager, 329 N.C. 278,310,406 S.E.2d 876,894 (1991) (citations 
omitted). Accordingly, we review only for plain error. Under the plain 
error rule, the defendant " 'must convince this Court not only that 
there was error, but that absent the error, the jury probably would 
have reached a different result.' " State v. Roseboro, 351 N.C. 536,553, 
528 S.E.2d 1, 12 (quoting State v. Jordan, 333 N.C. 431,440,426 S.E.2d 
692, 697 (1993)), cert. denied, 531 U.S. 1019, 148 L. Ed. 2d 498 (2000). 
This Court has often noted that the plain error rule applies only 
where "the claimed error is a tfundamental error, something so basic, 
so prejudicial, so lacking in its elements that justice cannot have been 
done[.]' " State v. Odum, 307 N.C. 655,660,300 S.E.2d 375,378 (1983) 
(quoting United States v. Mecaskill, 676 F. 2d 995, 1002 (4th Cir. 
1982)). Defendant has failed to demonstrate plain error. "Since 
defendant did not request such a limiting instruction and since this 
evidence was admissible for a proper purpose, any error in instruct- 
ing the jury was not so fundamental as to have a probable impact on 
the verdict." State v. Sneeden, 108 N.C. App. 506, 511,424 S.E.2d 449, 
452 (1993) (citations omitted). 

We conclude that McCracken's written statement was admissible, 
and that the trial court did not commit plain error by failing to give a 
limiting instruction at the time it was introduced into evidence. 
Accordingly, this assignment of error is overruled. 

[3] Defendant argues next that the trial court erred in allowing the 
jury to review McCracken's written statement in the jury room with- 
out defendant's consent, and also erred by denying his request to 
issue a limiting instruction to the jury at the time that the statement 
was taken to the jury room. 

Under N.C.G.S. 8 15A-1233(b) (1999), the trial court may allow 
exhibits into the jury room "[ulpon request, . . . and with consent of 
all parties[.]" In the present case, defendant objected to the jury's hav- 
ing the statement available in the jury room during their delibera- 
tions. We conclude, therefore, that allowing the statement in the jury 
room was error. State v. Flowe, 107 N.C. App. 468, 420 S.E.2d 475, 
disc. review denied, 332 N.C. 669,424 S.E,2d 412 (1992) (error, harm- 
less in light of abundant evidence of guilt, for trial court to allow jury 
to view exhibit over defendant's objection). 
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However, an error not arising under the US. or State Constitution 
is not reversible absent evidence that "there is a reasonable possibil- 
ity that, had the error in question not been committed, a different 
result would have been reached[.]" N.C.G.S. 9 15A-1443(a). Gardner 
v. Harriss, 122 N.C. App. 697, 700, 471 S.E.2d 447, 450 (1996) 
(although trial court erred by permitting the jury to view exhibits 
without consent of the parties, defendant "is not entitled to a new 
trial absent a showing that the error was prejudicial"). In the instant 
case, defendant admitted shooting the victims. The testimony of 
other witnesses provided ample basis to support a finding of defend- 
ant's malice towards Theresa, including evidence of prior threats, 
abusive and vulgar language towards her, and statements expressing 
a desire to harm or kill her. We conclude that there is no reasonable 
possibility that this error affected the outcome of the proceedings. 

[4] Further, defendant argues that the court erred by not giving the 
jury a limiting instruction at the time the statement was taken to the 
jury room. The court had properly instructed the jury on this issue 
earlier, as part of its general jury instructions. Defendant has cited no 
authority in support of his contention that the trial court was required 
to re-instruct the jury. 

We conclude that the trial court committed harmless error by 
allowing the jury to review the statement in the jury room over 
defendant's objection. We also conclude that the trial court did not 
err by failing to deliver a second limiting instruction when the jury 
took the statement to the jury room. Consequently, this assignment of 
error is overruled. 

[5] In his next assignment of error, defendant argues that the trial 
court erred by sustaining objections to certain defense questions 
posed to Theresa's aunt, Judy Davis (Davis). Defendant contends that 
Davis would have testified about defendant's demeanor on the day of 
the shooting, and would also have testified that Theresa was not 
frightened of defendant. He argues that this evidence was necessary 
in order for defendant to rebut other testimony that defendant had 
threatened to kill Theresa. 

North Carolina Rules of Evidence, Rule 611, provides in part as 
follows: 

Rule 611. Mode and order of interrogation and presentation. (a) 
Control by court. The court shall exercise reasonable control 
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over the mode and order of interrogating witnesses and present- 
ing evidence so as to (1) make the interrogation and presentation 
effective for the ascertainment of the truth, (2) avoid needless 
consumption of time, and (3) protect witnesses from harassment 
or undue embarrassment. 

N.C.G.S. 8 8C-1, Rule 61 1(a) (1999). The determination of how best to 
accomplish the aims of Rule 611(a) rests in the trial court's discre- 
tion. State v. Allen, 90 N.C. App. 15, 367 S.E.2d 684 (1988). "Because 
the manner of the presentation of evidence is a matter resting pri- 
marily within the discretion of the trial judge, his control of the case 
will not be disturbed absent a manifest abuse of discretion." State v. 
Harris, 315 N.C. 556, 562, 340 S.E.2d 383, 387 (1986). 

In the present case, Davis testified about defendant and Theresa, 
and offered her observations of their relationship. She testified, inter 
alia, that Theresa seemed happy with defendant, that defendant 
cared for his son, and that they spent some nights together, even after 
separating; and that defendant was "depressed" and "devastated" 
about Theresa's relationship with Robert. Davis also testified that, on 
the evening of the homicide, she spoke with defendant, who denied 
calling Theresa and threatening her, but indicated to Davis that he 
had thought about killing Theresa. Davis's testimony was lengthy, 
occupying over fifty transcript pages. The trial court sustained objec- 
tions to only a few questions asked of this witness, on the grounds 
that they were leading, or called for speculation. We note that defend- 
ant neither made an offer of proof, nor attempted to rephrase his 
questions. We conclude that Davis had ample opportunity to testify 
concerning defendant and Theresa's behavior, demeanor, and appar- 
ent attitude towards each other. We further conclude that the trial 
court did not abuse its discretion in sustaining objections to several 
defense questions. 

Defendant further argues that the trial court's evidentiary rulings 
acted to exclude testimony that was pivotal to the jury's determina- 
tion of malice. We disagree. The State presented evidence of defend- 
ant's anger towards Theresa and Robert, of his behavior in the days 
surrounding the shooting, and of prior threats against Theresa. In 
conjunction with defendant's own testimony, this evidence provided 
ample additional basis for the jury to conclude that defendant acted 
with malice. 

Defendant contends that the fact that the jury had some questions 
during deliberations supports his argument the jury was deprived of 
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"critical" evidence that they needed to resolve the issue of malice. We 
find that the length of time that the jury deliberated, and the ques- 
tions they submitted to the court, reflect the complex task they 
faced. However, there is no evidence that the jury was unable to 
accomplish their task. Moreover, the fact that the jury returned dif- 
ferent verdicts in the two cases indicates that they were able to eval- 
uate the separate evidence of malice in regards to each victim. We 
conclude that there was more than sufficient evidence of actual 
malice before the jury. 

For the reasons discussed above, this assignment of error is 
overruled. 

IV. 

[6] Defendant next argues that the court erred by denying him an 
opportunity to testify concerning his feelings of remorse for the 
shooting. This argument is without merit. Defendant testified for 
almost two hundred transcript pages concerning, inter alia, his life 
story, his relationships with Theresa and with Robert, his affection 
for both of them, the events surrounding the homicides, and the 
details of the shootings. He also testified to remorse, including the 
following dialogue 

ATTORNEY: And have you been sorry that you've done that for the 
last eleven months? 

DEFENDANT: It's the worst thing that's happened in my life, yes sir. 
I'll never have my wife. I'll never have my best friend. Casey won't 
have her dad. My boys won't have their mom. Nick and Brenda 
won't have their daughter. And David and Kay won't have their 
son. I am very sorry. 

Defendant's assignment of error relates to several leading questions 
to which the trial court sustained objections. Defense counsel did not 
attempt to rephrase the questions. Moreover, the defendant was able 
to present essentially the same evidence to the jury at other points in 
his testimony. 

We find no abuse of discretion in the trial court's rulings on the 
challenged defense questions, and conclude that defendant was given 
sufficient opportunity to present a defense, including evidence of 
remorse. Accordingly, we overrule this assignment of error. 
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[7] Defendant argues next that the trial court erred by aggravating 
his sentence for each homicide with his conviction of the other homi- 
cide, on the basis that each was part of a "course of conduct" in which 
he killed the other victim. Defendant contends that a defendant's 
sentence may never be aggravated by his contemporaneous convic- 
tion of a joined offense. However, the cases cited by defendant in sup- 
port of his argument all predate our current sentencing law. Under 
the Structured Sentencing Act, in effect at the time defendant was 
sentenced, a sentence may be aggravated by evidence necessary to 
prove elements of contemporaneous convictions, provided the evi- 
dence is not also necessary to prove the subject conviction. State v. 
Ruff, 349 N.C. 213, 217, 505 S.E.2d 579, 581 (1998) ("[slo long as [the 
aggravating factor] is not an essential element of the underlying 
felony for which defendant is sentenced" defendant's sentence may 
be aggravated by evidence necessary to prove contemporaneous con- 
viction). Accordingly, this assignment of error is overruled. 

VI. 

[8] Defendant's final argument is that the trial court erred by ag- 
gravating his sentence based upon its finding that "defendant know- 
ingly created a great risk of death to more than one person by means 
of a weapon or device which would normally be hazardous to the 
lives of more than one person." N.C.G.S. # 15A-1340.16(d)(8) (1999). 
We disagree. 

Aggravating factors must be found by a preponderance of the evi- 
dence. State v. Baldwi.rl, 139 N.C. App. 65, 532 S.E.2d 808, disc. 
review denied, 352 N.C. 677 545 S.E.2d 430 (2000). To determine 
whether the aggravating factor at issue has been proven, the trial 
court considers evidence regarding both (I) the nature of the weapon 
used, and (2) the risk of death to more than one person. State v. 
Moose, 310 N.C. 482, 313 S.E.2d 507 (1984) (trial court should con- 
sider extent of risk of death created, and also the nature of the 
weapon used). "The legislature intended this aggravating factor to be 
limited to those weapons or devices which are indiscriminate in their 
hazardous power." State u. Bethea, 71 N.C. App. 125, 129, 321 S.E.2d 
520, 523 (1984). 

Defendant argues that the evidence did not support the trial 
court's finding of this aggravating factor. We disagree. The evidence 
was uncontradicted that Theresa and Robert were killed by Speer 
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Gold Dot 155-grain jacketed hollow-point rounds, fired from a Ruger 
.40 caliber Smith & Wesson semi-automatic handgun. The type of 
bullet, fired from this type of weapon, comprises a weapon that 
"would normally be hazardous to the lives of more than one person." 
State v. Bmton, 344 N.C. 381, 393, 474 S.E.2d 336, 345 (1996) ("semi- 
automatic pistol is normally used to fire several bullets in rapid suc- 
cession and in its normal use is hazardous to the lives of more than 
one person"); State v. Evans, 120 N.C. App. 752, 463 S.E.2d 830 
(1995), cert. denied, 343 N.C. 310, 471 S.E.2d 78 (1996) (semi- 
automatic handgun normally hazardous to the lives of more than one 
person); State v. Antoine, 117 N.C. App. 549, 451 S.E.2d 368, disc. 
review denied 340 N.C. 115,456 S.E.2d 320 (1995) (holding that semi- 
automatic handgun is type of weapon contemplated by statute defin- 
ing aggravating factors). We conclude that the weapon employed by 
defendant was of a type that in its normal use is hazardous to the 
lives of more than one person. 

In its determination of whether this aggravating factor is applica- 
ble, the trial court also considers whether the manner in which 
defendant used the gun created a great risk of death to more than one 
person. The evidence was that the defendant fired eleven shots in 
quick succession, any one or two of which would have been fatal to 
either victim. The shooting took place in the dark, in a residential 
neighborhood; near neighbors testified about hearing sounds, and 
coming outside to investigate. Defendant testified that he did not aim, 
but fired repeatedly in response to overwhelming feelings he experi- 
enced upon seeing Theresa and Robert embracing. Under these facts, 
defendant's actions towards each victim created a risk of death to the 
other victim, and to people in the adjoining trailers, or who may have 
been standing nearby in the dark. We conclude that the evidence sup- 
ported the trial court's finding of this aggravating factor. 

Defendant also contends that since each of his convic- 
tions required proof that he fired the same weapon, use of that 
weapon cannot aggravate his sentences. Defendant cites N.C.G.S. 
3 15A-1340.16(d) (1999) in support of his position. The statute states: 

Evidence necessary to prove an element of the offense shall not 
be used to prove any factor in aggravation, and the same item of 
evidence shall not be used to prove more than one factor in aggra- 
vation. Evidence necessary to establish that an enhanced sen- 
tence is required under G.S. 14-2.2 may not be used to prove any 
factor in aggravation. 
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Defendant argues that because his shooting the victims with the 
.40 caliber Ruger was an element of the State's case, his use of 
the weapon cannot aggravate his sentence, citing N.C.G.S. 
5 15A-1340.16(d). We do not agree. 

The evidence shows that defendant fired more shots than were 
necessary to kill the victims. The evidence was that defendant, an 
expert marksman, shot the victims from close range. Rather than 
aiming, he fired eleven times in their general direction, firing more 
shots than were necessary to kill Theresa and Robert. These addi- 
tional shots, each carrying a bullet that could penetrate a trailer wall 
and "explode" inside a victim, created a great risk of injury or death 
to others. 

Nor do we agree with defendant that evidence that he fired addi- 
tional shots, beyond those needed to cause death, was required for 
the State to prove malice on his part. Trial witnesses provided testi- 
mony regarding defendant's previous threats of violence against 
Theresa, from which the jury could find that the defendant had actual 
ill will and spite towards her. Therefore, the jury's finding of malice 
was not dependent upon an inference arising from his use of the 
weapon. 

We conclude that the defendant used a weapon with the charac- 
teristics, and in the manner, so as to create a great risk of death to 
more than one person. We further conclude that evidence of the type 
of weapon employed and the way in which it was used was not 
required to prove an element of the charged offense, and that the trial 
court properly found this factor in aggravation. Accordingly, this 
assignment of error is overruled. 

For the reasons discussed above, we conclude that the defendant 
had a fair trial, free from prejudicial error. 

No error. 

Judges McGEE and TIMMONS-GOODSON concur. 
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TAMMY MICHELE ADAMS, PLAINTIFF V. JEFFERSON-PILOT LIFE INSURANCE COM- 
PANY, CHARLES ERIC ADAMS, APRIL ADAMS GARDIN, AND KELLY ADAMS 
HONEYCUTT, DEFENDANTS 

No. COA00-1484 

(Filed 5 February 2002) 

Insurance- life-rightful beneficiary-change of beneficiary 
form-doctrine of substantial compliance 

The trial court did not err by granting summary judgment in 
favor of plaintiff second wife in an action to determine the right- 
ful beneficiary of the pertinent life insurance policy when the 
insured executed a change of beneficiary form that was not 
received by the insurance company's home office prior to his 
death, because: (I)  although the parties disagree on the legal sig- 
nificance of the established facts, the facts themselves are not in 
dispute; (2) a change of beneficiary is given effect on the date that 
the policy owner completes and signs a life insurance change of 
beneficiary form, provided that the insured is alive on the date of 
the written request; (3) the equitable doctrine of substantial com- 
pliance applies since the insured returned the completed change 
of beneficiary form to his insurance agent and it only remained 
for office administrators to complete the filing and endorsement 
of the change of beneficiary form; and (4) the insured's knowl- 
edge of company procedures has no bearing on the question of 
whether he has complied with his own responsibilities in the 
matter. 

Appeal by defendants from judgment entered 19 September 2000 
by Judge J. Marlene Hyatt, in McDowell County Superior Court. 
Heard in the Court of Appeals 10 October 2001. 

Adams, Hendon, Carson, Crow & Saenger, PA.  by George Ward 
Hendon for plaintiff-appellee. 

Morris, York, Williams, Surles & Barringer, L.L.P by Gregory 
C. York and Keith B. Nichols for Jefferson-Pilot Life Insurance 
Company. 

n o y d  & Jacobs, L.L.P by Robert b! Shaver, Jr. for defendant- 
appellants Charles Eric Adams, April Adams Gardin, and Kelly 
Adams Honeycutt. 
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BIGGS, Judge. 

Charles Edward Adams (Adams) died on 25 November 1999, in 
possession of a $300,000 life insurance policy. This appeal arises from 
a dispute over who is the rightful beneficiary of this policy. Adam's 
children, Charles Eric Adams, April Adams Gardin, and Kelly Adams 
Honeycutt (defendants), appeal from a summary judgment order 
entered in favor of Adams's second wife, Tammy Michele Adams 
(plaintiff). We affirm the trial court. 

The facts are as follows: In 1983, Adams purchased a $100,000 life 
insurance policy with Jefferson-Pilot Life Insurance Company 
(Jefferson-Pilot), naming Jacqueline Adams, to whom he was then 
married, as the beneficiary. In 1988, he increased the policy's value to 
$300,000. In 1997, following his divorce from Jacqueline, Adams exe- 
cuted a change of beneficiary which designated defendants as pri- 
mary beneficiaries. In 1999, after marrying plaintiff, Adams executed 
another change of beneficiary, and named plaintiff as the primary 
beneficiary. 

To accomplish the 1999 change of beneficiary, Adams contacted 
Rebecca Lytle (Lytle), an agent of Jefferson-Pilot. Adams and Lytle 
met at a local restaurant owned by plaintiff, where Lytle provided 
Adams with a Jefferson-Pilot form for change of beneficiary. Adams 
read the form, signed it in the presence of Lytle and four restaurant 
employees, and then returned the form to Lytle. Lytle later testified 
that this completed Adams's responsibilities with regard to effecting 
a change of beneficiary. 

Jefferson-Pilot's usual practice is for the insurance agent to 
deliver the completed change of beneficiary form to the office admin- 
istrator of the local branch office. The administrator forwards the 
form to the company's home office in Greensboro, where it is 
endorsed and filed in the company's permanent records. In this case, 
when Lytle submitted Adams's completed form to her branch office, 
the office administrator pointed out that Lytle had used a form which, 
in addition to changing the beneficiary, also stated that the settlement 
would be paid in installments unless otherwise indicated. This was an 
official Jefferson-Pilot form, approved for use by the company; thus, 
it could have been filed immediately with the home office. However, 
the office administrator suggested that Lytle might call Adams, and 
confirm that he had intended the default settlement payout option as 
indicated on the change of beneficiary form. Lytle called Adams sev- 
eral times during the following three weeks, but did not reach him. 
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Lytle and Adams had no further communication, and when Adams 
died on 25 November 1999, Lytle still had not mailed the form to the 
home office. The form was sent to the home office after Adams's 
death. 

On 26 January 2000, plaintiff filed a complaint against Jefferson- 
Pilot and defendants, seeking to recover the proceeds of the life 
insurance policy. On 3 April 2000, defendants filed an answer, coun- 
terclaim, and cross claim, asserting that they were the rightful bene- 
ficiaries of the life insurance policy. Plaintiff amended her complaint 
on 2 May 2000, and added a claim of negligence against Jefferson- 
Pilot. Both parties also filed summary judgment motions, each claim- 
ing to be the rightful beneficiary as a matter of law. 

The trial court entered summary judgment in favor of plaintiff on 
19 September 2000. Its order stated that: 

[Tlhis Judgment determines that the October 27, 1999, Change of 
Beneficiary was effective to name Plaintiff as the beneficiary of 
the insurance policy on the life of Charles Edward Adams issued 
by Defendant Jefferson-Pilot Life Insurance Company which is 
the subject of this action[.] 

Defendants appealed from this order on 10 October 2000. Defendant 
Jefferson-Pilot did not appeal, and has filed a brief in support of plain- 
tiff's position. 

Defendants argue that the trial court erred by granting summary 
judgment in favor of plaintiff. Summary judgment is appropriate if 
"the pleadings, depositions, answers to interrogatories, and admis- 
sions on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that any party is entitled to 
a judgment as a matter of law." N.C.G.S. Q IA-1, Rule 56(c) (1999). "An 
issue is material if the facts alleged would constitute a legal defense, 
or would affect the result of the action, or if its resolution would pre- 
vent the party against whom it is resolved from prevailing in the 
action." Koontx v. City of Winston-Salem, 280 N.C. 513, 518, 186 
S.E.2d 897, 901 (1972). "[Tlhe party moving for summary judgment 
has the burden of establishing the lack of any triable issue of fact." 
Pembee Mfg. Cow. v. Cape Fear Constr. Co., 313 N.C. 488, 491, 329 
S.E.2d 350, 353 (1985). Furthermore, "the evidence presented by the 
parties must be viewed in the light most favorable to the non- 
movant." Bruce-Teminix Co. v. Zurich Ins. Co., 130 N.C. App. 729, 
733, 504 S.E.2d 574, 577 (1998). Therefore, on appeal: 
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[i]t is well established that the standard of review of the grant of 
a motion for summary judgment requires a two-part analysis of 
whether, '(1) the pleadings, depositions, answers to interrogato- 
ries, and admissions on file, together with the affidavits, show 
that there is no genuine issue as to any material fact; and (2) the 
moving party is entitled to judgment as a matter of law.' 

Von Viczay v. Thorns, 140 N.C. App. 737, 738, 538 S.E.2d 629, 630 
(2000), aff'd, 353 N.C. 445, 545 S.E.2d 210 (2001) (citations omitted). 

material fact. Both parties moved for summary judgment on the issue 
of their respective claims to the proceeds of Adams's life insurance 
policy. Each party based its claim upon the same sequence of events: 
Adams's 1997 designation of defendants as beneficiaries; Adams's 
1999 execution of a change of beneficiary form naming plaintiff; and 
Lytle's failure to send the form to Jefferson Pilot's home office before 
Adams's death. Neither party has challenged the accuracy or authen- 
ticity of the documents establishing the occurrence of these events. 
Although the parties disagree on the legal significance of the estab- 
lished facts, the facts themselves are not in dispute. Consequently, we 
conclude that "there is no genuine issue as to any material fact" sur- 
rounding the trial court's summary judgment order. 

We next consider whether the trial court correctly determined 
that plaintiff "is entitled to a judgment as a matter of law." In the 
instant case, defendants do not dispute that Adams desired to change 
beneficiaries, nor that he signed a Jefferson-Pilot form intended to 
memorialize this change. However, defendants contend that they are 
the rightful beneficiaries of Adams's life insurance policy because, 
although Adams executed a change of beneficiary form, it was not 
received by Jefferson-Pilot's home office prior to Adams's death. We 
disagree with this contention. 

A beneficiary's interest vests upon the death of the insured. 
Fertilizer Co. v. Godley, 204 N.C. 243, 167 S.E. 816 (1933); Smith v. 
Principal Mut. Life Ins. Co., 131 N.C. App. 138, 505 S.E.2d 586 
(1998), cert. denied, 350 N.C. 99, 533 S.E.2d 470 (1999). Defendants 
argue that their interest in the policy vested when Adams died, 
notwithstanding Adams's attempted change of beneficiary. In support 
of their position, defendants cite language in the policy stating that 
"t]he Beneficiary may be changed by written request satisfactory to 
the Company filed at its home office. Any change will take effect on 
the date of the written request if the Insured is alive at that time." 



360 IN THE C O U R T  O F  APPEALS 

ADAMS V. JEFFERSON-PILOT LIFE INS. CO. 

[I48 N.C. App. 356 (2002)l 

Defendants first contend that the phrase "alive at that time" can 
only refer to the date on which the home office endorses the request 
for change of beneficiary, and that because Adams was not alive on 
the date that Jefferson Pilot endorsed and filed the form, the change 
of beneficiary did not take effect on the date of Adams's written 
request. Defendants argue that "any Insured is always alive at  the 
time of signing such a form." However, this argument assumes that 
the insured is also the policy's owner, which is not always the case. 
See Fidelity Bankers Life Ins. Co. v. Dortch, 318 N.C. 378, 348 S.E.2d 
794 (1986) (insured lacked authority to designate change of benefi- 
ciary where policy was owned by bank, not by insured). Defendant 
cites no authority for this Court to alter the plain meaning of the dis- 
puted language and we find no such authority. Thus we conclude that 
the change of beneficiary is given effect on the date that the policy 
owner completes and signs a Jefferson Pilot change of beneficiary 
form, provided that the insured is alive on the date of the written 
request. In this case, Adams was both the owner and the insured, and 
clearly was alive at the time he executed the change of beneficiary 
form. Therefore, this policy language supports giving effect to the 
change of beneficiary as of the date he signed the Jefferson Pilot 
form provided by Lytle. 

Defendants also point to language in the change of beneficiary 
form stating that a change is "effected by recordation by the Company 
in its Home Office." They contend that Lytle's failure to send the com- 
pleted form to the home office prevented the company from execut- 
ing the filing and recordation procedures for a change of beneficiary 
before Adams's death. They argue that the company's delay in com- 
pleting the administrative procedures associated with such a change 
defeated Adams's efforts to change the beneficiary. The resolution 
of this issue requires our consideration of the equitable doctrine of 
"substantial compliance." This doctrine has evolved over time to 
address situations such as the present one, in which an insured com- 
pletes a change of beneficiary form, only to die before recordation 
and filing of the document is completed. The doctrine of substan- 
tial compliance has been expressed thusly: 

It is now considered that an insurance company may make rea- 
sonable rules and regulations by which the insured may change 
the beneficiary named in the policy. . . . [I]f the insured has done 
substantially what is required of him, or what he is able to do, to 
effect a change of beneficiary, and all that remains to be done are 
ministerial acts of the association, the change will take effect, 
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though the formal details are not completed before the death of 
the insured. It must be understood, however, that some affirma- 
tive act on the part of the insured to change the beneficiary is 
required, as his mere unexecuted intention will not suffice to 
work such a change. 

Teague v. Insurance Co., 200 N.C. 450, 455-56, 157 S.E. 421, 424 
(1931) (quoting Wooten v. Odd Fellows, 176 N.C. 52, 96 S.E. 654 
(1918)). 

Several criteria must be met before the doctrine of substantial 
compliance is applicable. First, only the owner of a life insurance pol- 
icy may change the beneficiary. See Fidelity Bankers Life Ins. Go. v. 
Dortch, 318 N.C. 378,348 S.E.2d 794 (1986) (insured lacked authority 
to designate change of beneficiary where policy was owned by bank). 
Secondly, the insured must himself take affirmative steps to effect a 
change of beneficiary, and may not rely solely on the efforts of others. 
Suarex v. Food Lion, Inc., 100 N.C. App. 700, 398 S.E.2d 60 (1990) 
(change of beneficiary not accomplished where insured's wife signs 
form, rather than the insured). 

Additionally, the attempt to change beneficiary must comply in 
significant measure with the company's procedures. This may be 
accomplished by an insured who has "expressed a clear, unequivocal 
intent to change the beneficiary" and "performed every act in his 
power to perform." Sudan Temple v. Umphlett, 246 N.C. 555, 558, 99 
S.E.2d 791, 793 (1957) (where insured has done all he can do, 
attempted change is given effect despite insurer's failure to follow 
their own rules regarding change of beneficiary). See also Wooten v. 
Order of Odd Fellows, 176 N.C. 52, 96 S.E. 654 (1918) (insured has 
substantially complied with change of beneficiary requirements 
where he submits form to insurer, who then discovers that policy has 
been lost but does not issue duplicate policy until after insured's 
death); English v. English, 34 N.C. App. 193, 237 S.E.2d 555, disc. 
review denied, 293 N.C. 740, 241 S.E.2d 513 (1977) (where group life 
insurance policy requires "written notice" for change of beneficiary, 
insured sufficiently complies by indicating in writing his desire to 
effect a change, although he died before completing an official 
change of beneficiary form). 

The insured has substantially complied with change of benefi- 
ciary requirements if "all that remains to be done are ministerial 
acts[.]" Teague v. Insurance Co., 200 N.C. 450,456, 157 S.E. 421,424 



362 IN THE COURT OF APPEALS 

ADAMS V. JEFFERSON-PILOT LIFE INS. CO. 

(148 N.C. App. 356 (2002)l 

(1931). "Where the law prescribes and defines a duty with such cer- 
tainty as to leave nothing to the exercise of judgment or discretion 
the act is ministerial[.]" Midgette v. Pate, 94 N.C. App. 498, 503, 380 
S.E.2d 572, 576 (1989) See also Black's Law Dictionary 996 (6th ed. 
1990) (defining a 'ministerial act' as "[tlhat which involves obedience 
to instructions, but demands no special discretion, judgment, or 
skill"). In the instant case, after Adams returned the completed 
change of beneficiary form to Lytle, it only remained for office admin- 
istrators to complete the filing and endorsement of the change of 
beneficiary form. There is no evidence that any discretionary deci- 
sions were involved in these administrative procedures. We conclude 
that only ministerial acts remained in order to finalize Adams's 
change of beneficiary. 

Defendants have argued that the extent of Adams's knowl- 
edge regarding the procedures for a change of beneficiary form to 
be recorded in the home office creates a material issue of fact re- 
garding Adams's substantial compliance with the requirements for 
a change of beneficiary. We find no merit in this contention, as 
Adams' knowledge of company procedures has no bearing on the 
question of whether he has complied with his own responsibilities in 
the matter. 

Additional criteria are: (1) that the insured must communicate his 
wish to change beneficiaries to the insurance company; and (2) that 
he must do so prior to his death. The required communication with 
the insurance company may be accomplished by the insured's com- 
munication with an agent for the company. Norburn v. Mackie, 262 
N.C. 16, 24, 136 S.E.2d 279, 285 (1964) ("principal is chargeable with, 
and bound by, the knowledge of or notice to his agent received while 
the agent is acting as such within the scope of his authority"); Jay 
Group Ltd. v. Glasgow, 139 N.C. App. 595, 534 S.E.2d 233, disc. 
review denied, 353 N.C. 265, 546 S.E.2d 100 (2000) (knowledge of 
agent or president of corporation imputed to corporation itself). In 
addition, the insured's communication with the insurance company 
or with its agent regarding his intent to change beneficiaries must 
occur prior to his death. Daughtry v. McLamb, 132 N.C. App. 380, 
383, 512 S.E.2d 91, 92 (1999) ("When no attempt is made during the 
decedent's lifetime to change the beneficiary, the named beneficiary 
has acquired vested rights to the policy benefits"). 

Defendants cite Smith v. Principal Mut. Life Ins. Co., 131 N.C. 
App. 138, 505 S.E.2d 586 (1998), in support of their claim to the pro- 
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ceeds of Adams's life insurance policy, arguing that the trial court's 
summary judgment order "directly contravenes the controlling 
authority of [Smith.]" We disagree. Defendants correctly cite Smith 
for the proposition that "substantial compliance can only be applied 
to those changes attempted during the insured's lifetime, before the 
original beneficiary's interest vests." Smith at 140, 505 S.E.2d at 585. 
However, a key factual difference distinguishes the present case from 
Smith. In Smith the insured never submitted a change of beneficiary 
form to the insurer during his lifetime. Instead, after his death, his 
mother "submitted to [insurer] a change of beneficiary form purport- 
edly executed by the decedent prior to his death." Id.  at 139, 505 
S.E.2d at 586. In contrast, Adams completed, signed, and delivered to 
the company's agent a change of beneficiary form while alive. Thus, 
his change of beneficiary was "attempted during the insured's life- 
time." Therefore, we conclude that Smith supports plaintiff's posi- 
tion, rather than that of defendants, and thus that defendants' 
reliance is misplaced. 

Teague v. Insurance Co., 200 N.C. 450, 157 S.E. 421 (1931), on 
the other hand, presents a fact situation analogous to the instant case. 
In Teague, the insured held a life insurance policy whose terms pro- 
vided that the insured could change the designated beneficiary by 
submission of notice in writing to the company, with the change to be 
effective "only when endorsed hereon by the company." The insured 
submitted written documents changing the beneficiary of his life 
insurance policy, and these documents were forwarded from the local 
agency to the home office. However, they were neither received by 
the home office, nor endorsed by the company, before the insured's 
death. The North Carolina Supreme Court held that there had been 
substantial compliance by the insured, and that the change of ben- 
eficiary would be given effect. 

To summarize, before the doctrine of substantial compliance may 
be applied, the policy owner must himself take affirmative steps to 
change the beneficiary, must substantially fulfill the actions required 
on his part to accomplish the change, must communicate these 
efforts to an agent of the insurer, and must do so in his lifetime. 

We conclude that Adams, the policy owner, delivered a completed 
and signed change of beneficiary form to an insurance agent during 
his lifetime. We further conclude that there was nothing further that 
Adams might do to accomplish a change of beneficiary, and that the 
acts remaining to finalize the change were ministerial. Accordingly, 
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we hold that Adams substantially complied with the procedural 
requirements for change of beneficiary, and that Adams's change of 
beneficiary should be given effect. 

For the reasons discussed above, we hold that the trial court 
did not err in its grant of summary judgment in favor of the plain- 
tiff, and, accordingly, we affirm the trial court's order awarding 
summary judgment in her favor. 

Affirmed. 

Judges McGEE and TIMMONS-GOODSON concur. 

SHARN M. JEFFRIES, PLAINTIFF-APPELLANT V. TATJANA THOMAS MOORE AND 

CARL JONATHAN MOORE, JR., DEFENDANTS-APPELLEES 

No. COA00-1292 

(Filed 5 February 2002) 

Child Support, Custody, and Visitation- custody-legitimacy 
presumption when child born during marriage 

The trial court erred in a child custody case by dismissing 
plaintiff alleged father's case under N.C.G.S. § IA-1, Rule 12(b)(6) 
that challenged the presumption of legitimacy which attaches 
when a child is born during a marriage union, because: (1) plain- 
tiff ex-boyfriend and the child's mother regularly engaged in 
unprotected sexual intercourse surrounding the time of concep- 
tion; (2) the trial court could not determine whether the mother 
and her husband, the presumed father, were continuously sepa- 
rated surrounding the time of conception; (3) plaintiff rebutted 
the presumption by showing the minor child appears to be of 
mixed ancestry including African-American ancestry resembling 
plaintiff alleged father, whereas the mother and her husband are 
Caucasian; (4) no North Carolina cases have established an 
absolute prohibition against an alleged parent's ability to chal- 
lenge the presumption of legitimacy that attaches when a child is 
born during a marriage union, although one case placed a restric- 
tion upon an alleged parent's ability to compel blood testing of a 
presumed father as a means of challenging the presumption of 
legitimacy under N.C.G.S. 8 8-50.1 as the statute read when the 



IN THE COURT OF APPEALS 365 

JEFFRIES v. MOORE 

1148 N.C. App. 364 (2002)l 

action originated; and (5) the trial court determined that plain- 
tiff was the biological father. 

Judge GREENE concurring in a separate opinion. 

Appeal by plaintiff from order entered 1 June 2000 by Judge 
Alonzo B. Coleman, Jr. in Orange County District Court. Heard in the 
Court of Appeals 11 September 2001. 

Loftin & Loftin, PA. ,  by John D. Loftin, for plaintiff-appellant. 

No brief filed for defendants-appellees Tatjana Thomas Moore 
and Carl Jonathan Moore, Jr. 

BRYANT, Judge. 

Plaintiff Sharn M. Jeffries commenced this appeal seeking re- 
view of the trial court's dismissal of his complaint for custody of 
minor child MiKayla Li Moore-whom plaintiff claims is his natural 
child. 

Defendants Tatjana Thomas Moore and Carl Jonathan Moore, Jr. 
were married on 18 November 1995 and remained married throughout 
the course of this litigation. Defendants separated on or around 20 
April 1997, and Tatjana began having sexual relations with plaintiff in 
May 1997. From August 1997 to August 1998, Tatjana spent an average 
of four nights per week with plaintiff. During the overnight stays, 
plaintiff and Tatjana engaged in sexual intercourse without the use of 
contraceptives. 

On 25 January 1999, Tatjana gave birth to minor child MiKayla. 
The conception date was approximated as 21 April 1998-eight 
months after Tatjana began staying overnight with plaintiff. It could 
not be ascertained whether Tatjana was continuously separated from 
her husband surrounding the time of conception. 

On 28 May 1999, plaintiff filed a complaint against Tatjana for cus- 
tody of MiKayla. In addition, on 7 June 1999 plaintiff filed a motion to 
compel DNA testing to determine parentage. Tatjana filed a motion to 
dismiss the case pursuant to North Carolina Rules of Civil Procedure 
12(b)(6) and 19(a), or in the alternative, change venue to Harnett 
County. By court order filed 29 July 1999, husband Carl was joined as 
a necessary party to the action. 

The trial court found that Carl claimed to be the natural father of 
MiKayla. MiKayla was born during the marriage of Tatjana and Carl. 
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In addition, Carl signed MiKayla's birth certificate, thus acknowledg- 
ing paternity. Based on the decision announced in Johnson v. 
Johnson, 120 N.C. App. 1, 461 S.E.2d 369 (1995), rev'd by, 343 N.C. 
114, 468 S.E.2d 59 (1996) (per curiam), the trial court granted the 
motion to dismiss. Plaintiff gave notice of appeal on 28 June 2000. 

On appeal, plaintiff assigns as error the trial court's dismissal of 
the case pursuant to Rule 12(b)(6).l Specifically, plaintiff argues that 
our State's public policy against illegitimizing children born to a mar- 
riage is inapplicable to the facts in this case. This Court finds the dis- 
positive issue to be whether Johnson prohibits an alleged parent from 
challenging the presumption of legitimacy which attaches when a 
child is born during a marriage union. Based on the following rea- 
sons, we reverse the decision of the trial court and remand with 
instructions. 

" 'A complaint may be dismissed pursuant to Rule 12(b)(6) if no 
law exists to support the claim made, if sufficient facts to make out a 
good claim are absent, or if facts are disclosed which will necessarily 
defeat the claim.' " Shell Island Homeowners Ass'n v. Tomlinson, 134 
N.C. App. 217, 225, 517 S.E.2d 406, 413 (1999) (citation omitted). In 
Eubanks v. Eubanks, 273 N.C. 189, 197, 159 S.E.2d 562, 568 (1968), 
our Supreme Court stated that when a child is born in wedlock, the 
law presumes the child to be legitimate, and this presumption can 
only be rebutted by facts and circumstances that show the presumed 
father (husband) could not be the natural father. 

Examples of facts and circumstances that would show the pre- 
sumed father could not be the natural father include when the pre- 
sumed father is impotent or does not have access to the mother. See 
Wright v. Wright, 281 N.C. 159, 171, 188 S.E.2d 317, 325 (1972) 
("Impotency and nonaccess are set out therein as examples of types 
of evidence that would 'show that the husband could not have been 
the father.' "). But see Wake County v. Green, 53 N.C. App. 26,30,279 
S.E.2d 901, 904 (1981) (proving literal impossibility of access of hus- 
band to the mother at time of conception is not required to rebut pre- 
sumption of legitimacy; but where the spouses are living apart, the 
presumption of legitimacy will be rebutted unless there is a fair and 
reasonable basis in light of experience and reason to find the husband 
and mother were engaging in sexual relations). 

- 

1. As plaintiff has not assigned as error whether his motion for blood group test- 
ing should have been granted, this Court will not address that concern on appeal. 
Based on the record, it appears that the trial court did not rule on the motion but 
instead granted Tatjana's motion to dismiss. 
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Other examples that would show the presumed father could not 
be the natural father include evidence that the mother is notoriously 
living in adultery-supporting a claim of nonaccess between husband 
and mother, see Ray v. Ra,y, 219 N.C. 217, 220, 13 S.E.2d 224, 226 
(1941); evidence of perceived racial differences between the mother, 
presumed father and child, see Wright, 281 N.C. at 172, 188 S.E.2d at 
325; and evidence based on blood group testing results, see Wright, 
281 N.C. at 172. 188 S.E.2d at 325-26. 

In the case at bar, the trial court found that the plaintiff and 
mother regularly engaged in unprotected sexual intercourse sur- 
rounding the time of conception. The trial court also found that the 
minor child was born during the marriage of husband and mother, and 
husband acknowledged paternity of the minor child. It appears from 
the record that the issue of inaccessibility between the husband and 
mother was addressed by the trial court. The trial court, however, 
could not determine whether the mother and husband were continu- 
ously separated surrounding the time of conception. 

The trial court did find that from August 1997 to August 1998, the 
mother was spending an average of four nights per week with plain- 
tiff. The trial court also made the finding that the husband and mother 
"both have very white skin and appear to be Caucasian." "Plaintiff has 
dark brown skin with very black, extremely curly hair and appears to 
be of mixed ancestry, including African American ancestry," the trial 
court found. In addition, the trial court found, "[tlhe minor child, 
Mikala [sic], appears to be [of] a mixed ancestry, including African- 
American ancestry. Mikala [sic] resembles the Plaintiff and does not 
resemble Defendant Carl Moore. Jr." 

Plaintiff moved for the trial court to order blood group testing 
as to himself, the mother and minor child pursuant to N.C.G.S. 
5 8-50.l(bl); and testing of the husband pursuant to Rule 35 of the 
North Carolina Rules of Civil Procedure. Plaintiff's motion to compel 
DNA testing was apparently dismissed along with his complaint for 
custody. The trial court made the finding that plaintiff was the bio- 
logical father and concluded that it was "in the best interest of the 
minor child to visit with her biological father, the Plaintiff in this 
action." However, pursuant to Johnson 21. Johnson, 120 N.C. App. 1, 
461 S.E.2d 369 (1995), rev'd by, 343 N.C. 114, 468 S.E.2d 59 (1996) 
@er curiam), the trial court determined that it was under mandate to 
dismiss plaintiff's complaint. 
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In Johnson, a husband filed a complaint in July 1992 seeking a 
divorce from the mother and temporary custody of a minor child born 
during the marriage. Johnson, 120 N.C. App. at 3, 461 S.E.2d at 370. 
The mother answered and counterclaimed alleging in part that the 
husband was not the natural father and requested the trial court to 
order blood group testing as to herself, the husband, and the minor 
child pursuant to N.C.G.S. D 8-50.l(b). Id.  She subsequently filed a 
separate action against her boyfriend alleging the boyfriend was 
the minor child's natural father and moved that the trial court order 
blood group testing as to herself, the boyfriend, and the minor child. 
Johnson, 120 N.C. App. at 4, 461 S.E.2d at 370. Shortly thereafter, 
the boyfriend filed an acknowledgment of paternity alleging he was 
the natural father of the minor child at issue. Id.  The trial court con- 
solidated these actions. Johnson, 120 N.C. App. at 4, 461 S.E.2d at 
371. The boyfriend then filed a crossclaim against the husband for a 
determination of paternity. Johnson, 120 N.C. App. at 5, 461 S.E.2d 
at 371. 

After consolidation, the mother moved the trial court to require 
the husband to submit to blood group testing to determine parentage. 
The mother's motion was denied by order entered on 22 October 
1992. Johnson, 120 N.C. App. at 4, 461 S.E.2d at 371. Although the 
boyfriend was named as a party to the consolidated action prior 
to the hearing on the mother's motion, the boyfriend was neither 
served by either party nor did he attend the hearing on the mother's 
motion. Id. 

On 19 November 1992, the boyfriend moved for a new trial and 
relief from the 22 October 1992 order pursuant to Rules 59 and 60 of 
the North Carolina Rules of Civil Procedure, respectively. Id. The trial 
court granted the motion for a new trial and relief on 10 November 
1993. Id.  Thereafter, the boyfriend moved for blood and DNA testing 
pursuant to N.C.G.S. D 8-50.l(b) and Rule 35 of the North Carolina 
Rules of Civil Procedure. Johnson, 120 N.C. App. at 6, 461 S.E.2d at 
372. On 19 January 1994, the trial court entered an order compelling 
all parties, including the husband, to submit to blood group testing 
pursuant to N.C.G.S. Q 8-50.l(b). Johnson, 120 N.C. App. at 7, 461 
S.E.2d at 373. The husband appealed. Johnson, 120 N.C. App. at 8,461 
S.E.2d at 373. 

On appeal, the husband argued inter alia that the boyfriend did 
not have standing to rebut the marital presumption pursuant to 
N.C.G.S. # 8-50.l(b). Johnson, 120 N.C. App. at 8, 461 S.E.2d at 373. 
The majority on appeal disagreed. 
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N.C.G.S. # 8-50.1(b)2 as construed by the Johnson Court read: 

(b) In the trial of any civil action in which the question of parent- 
age arises, the court before whom the matter may be brought, 
upon motion of the plaintiff, alleged-parent defendant, or other 
interested party, shall order that the alleged-parent defendant, the 
known natural parent, and the child submit to any blood tests and 
comparisons which have been developed and adapted for pur- 
poses of establishing or disproving parentage. 

Johnson, 120 N.C. App. at 9,461 S.E.2d at 374. The majority reasoned 
that the boyfriend was an interested party as that term was used in 
N.C.G.S. 3 8-50.l(b), and therefore had standing to move for blood 
group testing. Id. A dissent was filed questioning whether the 
boyfriend had standing to compel the husband to submit to blood 
group testing pursuant to N.C.G.S. Q 8-50.l(b). 

On appeal from the decision of the Court of Appeals, the Supreme 
Court of North Carolina stated the genuine issue as: 

Does the language of N.C.[G.S.] 9 8-50.1 in effect when this action 
originated confer standing upon an alleged natural parent such as 
Mr. Meehan [the boyfriend] to compel a presumed father such as 
Mr. Johnson [the husband] to submit to a blood test to determine 
the paternity of a child born during the marriage of the presumed 
father to the natural mother? 

Johnson v. Johnson, 343 N.C. 114, 114-15, 468 S.E.2d 59, 60 (1996). 
The Supreme Court reversed and stated that "the question should 
be answered in the negative." Johnson, 343 N.C. at 115, 468 S.E.2d 
at 60. 

In reviewing the case at bar, this Court finds that the holding in 
Johnson, as articulated by our Supreme Court, is not dispositive of 
whether an alleged parent is prohibited from challenging the pre- 
sumption of legitimacy which attaches when a child is born during a 

2. N.C.G.S. 8 8-50.l(b) was repealed by session laws 1993, c. 333 # 2 effective 1 
August 1994. The dissent cited to a 1986 version of the statute. See Johnson, 120 N.C. 
App. at  18, 461 S.E.2d at  379. The majority did not specify what version of the statute 
it was construing. 

The version of N.C.G.S. 4 8-50.l(bl) applicable to the case sub j ud ice  reads, 
"In the trial of any civil action in which the question of parentage arises, the 
court shall, on motion of a party, order the mother, the child, and the alleged 
father-defendant to submit to one or more blood or genetic marker tests, to 
be performed by a duly certified physician. . . ." N.C.G.S. 9: 8-50.l(bl) (1999). 
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marriage union. The Johnson Court enunciated a very narrow hold- 
ing: the language of N.C.G.S. $ 8-50.1, in effect when that action orig- 
inated, did not confer standing upon an alleged parent to compel a 
presumed father (husband) to submit to a blood test to determine the 
parentage of a child born during the marriage of the husband and 
mother. Neither Johnson nor any other North Carolina cases that we 
have reviewed, have established an absolute prohibition against an 
alleged parent's ability to challenge the presumption of legitimacy 
that attaches when a child is born during a marriage union. The deci- 
sion in Johnson merely placed a restriction upon an alleged par- 
ent's ability to compel blood testing of a presumed father as a means 
to challenge the presumption of legitimacy pursuant to N.C.G.S. 
$ 8-50.1-as the statute read when the action originated. 

In the case sub judice, the presumption of legitimacy is chal- 
lenged by other facts and circumstances. Here, the trial court made 
findings of perceived racial differences between the mother, father 
and child. See Wright, 281 N.C. at 172, 188 S.E.2d at 325. The trial 
court found that plaintiff and mother engaged in sexual intercourse 
about and around the time of conception. The trial court, however, 
could not determine whether the husband and mother were continu- 
ously separated about and surrounding the time of conception. 
Moreover, the trial court found plaintiff to be the biological parent of 
the minor child at issue. Based on these findings the trial court con- 
cluded that although it was "in the best interest of the minor child to 
visit with her biological father, the Plaintiff in this action," the 
Johnson decision mandated the dismissal of this action. 

As we previously stated, the holding in Johnson as articulated by 
our Supreme Court was very narrow. We therefore reverse the deci- 
sion of the trial court dismissing this action based on the holding 
announced by our Supreme Court in the Johnson case. In addition, 
we find that the trial court has already determined that plaintiff has 
rebutted the presumption of legitimacy, and indeed has found and 
concluded that plaintiff is the biological father of the minor child. The 
trial court determined that it would be "in the best interest of the 
minor child to visit with her biological father, the Plaintiff in this 
action." Therefore, we remand this case with instructions for the trial 
court to resolve a visitation schedule for the parties involved. 

Reversed and remanded. 

Judge CAMPBELL concurs. 
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Judge GREENE concurs in a separate opinion. 

GREENE, Judge, concurring. 

I agree with the majority that Johnson v. Johnson, 343 N.C. 114, 
468 S.E.2d 59 (1996) (per curiam) does not hold a putative father is 
precluded from "challenging the presumption of legitimacy which 
attaches when a child is born during a marriage union," but write sep- 
arately to address the statutory basis for allowing the putative father 
to challenge this presumption. Our statutes specifically provide that 
"[tlhe putative father of a child born to a mother who is married to 
another man may file a special proceeding to legitimate the child," 
N.C.G.S. 5 49-12.1(a) (1999), and the marital "presumption of legiti- 
macy can be overcome by clear and convincing evidence," N.C.G.S. 
$ 49-12.1(b) (1999). Furthermore, actions to establish paternity may 
be brought by "[tlhe mother, the father, the child, or the personal rep- 
resentative of the mother or the child." N.C.G.S. § 49-16(1) (1999). 
Thus, our statutes authorize actions by putative fathers where a child 
is born during wedlock to a mother married to another man. 

Johnson addressed only the right of a party to compel a person 
to submit to a blood test and it held the putative father of a child has 
no standing to compel the husband of the mother of the child born 
during wedlock to submit to a blood test. Johnson, 343 N.C. at 115, 
468 S.E.2d at 60. The statute relied on by Johnson, N.C. Gen. Stat. 
3 8-50.l(b), has been repealed by our legislature and replaced by N.C. 
Gen. Stat. 5 8-50.l(bl). This new statute grants standing to any "party" 
in a civil action to establish parentage to compel "the mother, the 
child, and the alleged father-defendant" to submit to "one or more 
blood or genetic marker tests." N.C.G.S. Q 8-50.l(bl) (1999). Section 
8-50.l(bl) does not appear to authorize an order compelling the hus- 
band of a mother of a child born during wedlock to submit to a blood 
or genetic marker test, unless he is a defendant in a parentage case 
who is alleged to be the father of the ~ h i l d . ~  

Thus, in this case, the trial court erred in holding Johnson pre- 
cluded plaintiff from bringing his action to establish paternity and 

3. If there is no authority to order a husband to submit to a blood or genetic 
marker test under section 8-50.l(bl), there appears to be authority under Rule 35 of 
the North Carolina Rules of Civil Procedure. N.C.G.S. $ 1A-1, Rule 35(a) (1999) 
(when the "blood group" of "a party" is in controversy, a trial court "may order the 
party to submit" to the test). Rule 35 applies without regard to whether the husband 
is alleged to be the father of the child, as long as he is a party to the parentage action. 
See id. 
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seek custody of the minor child. Accordingly, I agree with the major- 
ity that the order of the trial court must be reversed and this case 
remanded to the trial court to resolve a visitation schedule for the 
parties involved. 

BARBARA ANN CULLER, PLAINTIFF V. STACEY POTEAT HAMLETT, HOUSTON 
GWYNN HAMLETT, JR., AND ANTHONY DALE GREEN, DEFENDANTS 

(Filed 5 February 2002) 

Motor Vehicles- contributory negligence-pedestrian 
injured crossing road-directed verdict 

The trial court did not err in an action arising out of an auto- 
mobile accident by directing verdict in favor of defendants based 
on plaintiff injured pedestrian's contributory negligence as a mat- 
ter of law while she was crossing the road at night, because: (I) 
the record is replete with mostly uncontradicted evidence of 
plaintiff's own contributory negligence; and (2) if plaintiff's own 
negligence is one proximate cause of her own injury, she is pre- 
cluded from recovery irrespective of the acts of others. 

Motor Vehicles- last clear chance-pedestrian injured 
crossing road-directed verdict 

The trial court did not err in an action arising out of an auto- 
mobile accident by directing verdict in favor of defendants even 
though plaintiff injured pedestrian presented evidence on the 
doctrine of last clear chance, because: (I) plaintiff's evidence 
failed to establish that she was either in helpless or inadvertent 
peril; (2) in spite of plaintiff's knowledge that defendants' vehicle 
was steadily approaching, plaintiff chose to ignore the dangers 
from which she had the power to extricate herself; and (3) while 
defendants may have had the last possible chance to avoid the 
injury, defendant driver had neither the time nor the means to 
have the last clear chance to entitle the submission of the ques- 
tion to the jury. 

Appeal by plaintiff-appellant from a judgment entered 8 March 
2000 by Judge David Q. LaBarre in Caswell County Superior Court. 
Heard in the Court of Appeals 28 September 2001. 
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George B. Daniel, PA. ,  by  John M. Thomas, for plaintiJf- 
appellant. 

Burton & Sue, L.L.P, by  Walter K. Burton, for defendants- 
appellee Hamlett. 

Teague, Rotenstrich and Stanaland, L.L.P. by  Stephen G. 
Teague, for defendant-appellee Green. 

BIGGS, Judge. 

Plaintiff appeals the trial court's order granting directed verdict 
in favor of defendants, Stacy and Houston Hamlett, in an action for 
personal injuries. In addition to the Hamletts, plaintiff sued a third 
defendant, Anthony Dale Green. The trial against defendant, Green, 
was severed from the trial against the Hamletts and reported in a 
separate opinion. For the reasons herein, we affirm the trial court's 
grant of directed verdict in favor of the Hamletts. 

The evidence at trial tended to show the following: On 30 June 
1993, at approximately 3:00 a.m., plaintiff left work in Greensboro, 
North Carolina and started driving home to Providence, North 
Carolina. Plaintiff described the traveling conditions as slightly foggy 
and dark. She was driving a 1984 Ford Escort that she planned to pur- 
chase from a relative of co-defendant, Anthony Green. Plaintiff 
explained that she had not had any past mechanical problems with 
the vehicle; however, while driving easterly on the highway, plaintiff 
began to experience problems when the vehicle's stick shift kept 
"popping out of gear". After crossing Highway 86 onto Park Springs 
Road, the vehicle became disabled forcing her to stop on the side of 
the two-lane road. 

Shortly thereafter, plaintiff saw a vehicle approaching from the 
opposite direction and recognized the vehicle as belonging to 
Anthony Green. Green, who was traveling westerly on the highway, 
slowed down, pulled his vehicle onto the shoulder of the roadway 
and parked it partially on the roadway in the lane opposite of plain- 
tiff's disabled vehicle. Plaintiff emerged from her car and walked 
across the roadway to Green's car, while he remained seated with 
the driver's door open and his engine running. 

While engaged in conversation with Green, plaintiff saw the head- 
lights of defendants' vehicle from approximately "300 yards away". 
The defendants, like Green, were traveling in a westerly direction on 
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the roadway; Stacey Hamlett was driving. After telling Green that a 
car was approaching, plaintiff then turned away and began to walk 
back across the roadway towards her vehicle. Defendants' vehicle 
collided first with Green's vehicle, then struck and injured plaintiff, 
before colliding with plaintiff's vehicle. Plaintiff sustained a fractured 
left femur which required surgery. 

Plaintiff filed an action on 30 October 1998, against defendants 
and Green for the injuries she suffered when she was struck while 
crossing the roadway. More specifically, plaintiff alleges that defend- 
ant, Stacey Hamlett, was negligent in the operation of her vehicle. 
Defendants filed a reply denying any negligence and alleged contrib- 
utory negligence of plaintiff. Plaintiff then filed a reply alleging last 
clear chance. The trial involving defendants was conducted before 
a jury. 

On 8 March 2000, after plaintiff rested her case, the trial court 
entered an order granting a directed verdict in favor of defendants, 
finding that the plaintiff was contributorily negligent as a matter of 
law and further finding the doctrine of last clear chance inapplicable. 
From the entry of the directed verdict and dismissal of her action, 
plaintiff gave notice of appeal to this Court. 

The sole issue for appellate review is whether the trial court 
erred in directing a verdict in favor of defendants. 

Our standard of review on the grant of a motion for directed ver- 
dict is "whether, upon examination of all the evidence in the light 
most favorable to the nonmoving party [with this] party be[ing] given 
the benefit of every reasonable inference drawn therefrom, the evi- 
dence is sufficient to be submitted to the jury." Fulk v. Piedmont 
Music Center, 138 N.C. App. 425, 429, 531 S.E.2d 476,479 (2000) (cit- 
ing Abels v. Renfro Corp., 335 N.C. 209, 214-15, 436 S.E.2d 822, 825 
(1993)). A directed verdict should be granted in favor of the moving 
party only where " 'the evidence so clearly establishes that fact in 
issue that no reasonable inferences to the contrary can be drawn,' 
and 'if the credibility of the movant's evidence is manifest as a matter 
of law.' " Law Offices of Mark C. Kirby, PA. v. industrial 
Contractors, inc. and Buddy Harrington, 130 N.C. App. 119,123,501 
S.E.2d 710, 713 (1998) (quoting Lassiter v. English, 126 N.C. App. 
489, 493, 485 S.E.2d 840, 842-43, disc. review denied, 347 N.C. 137, 
492 S.E.2d 22 (1997)) (citation omitted). 
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[I] Plaintiff first assigns error to the trial court's grant of defend- 
ants' motion for directed verdict contending that defendant did not 
establish plaintiff's contributory negligence as a matter of law. We 
disagree. 

In Wolfe v. Burke, 101 N.C. App. 181, 185, 398 S.E.2d 913, 915 
(1990), this Court outlined the common law and statutory duty of a 
pedestrian in crossing a road: 

In North Carolina, a pedestrian has 'a common law duty to exer- 
cise reasonable care for his own safety by keeping a proper look- 
out for approaching traffic before entering the road and while on 
the roadway'. Further, N.C. Gen. Stat. 5 20-174(a) (1989) provides 
that a pedestrian 'crossing a roadway at any point other than 
within a marked crosswalk or within an unmarked crosswalk at 
an intersection shall yield the right-of-way to all vehicles upon 
the roadway.' (internal citations omitted). 

Wolfe, 101 N.C. App. at 185, 398 S.E.2d at 915. 

This Court noted in Wolfe that a plaintiff's failure to yield a right- 
of-way in violation of N.C.G.S. $ 20-174(a) is not contributory negli- 
gence per se, but that such failure is " 'evidence of negligence to be 
considered with other evidence in the case in determining whether 
the plaintiff is chargeable with negligence which proximately caused 
or contributed to his injury.' " Wolfe at 186,398 S.E.2d at 916 (quoting 
Dendy v. Watkins, 288 N.C. 447, 456, 219 S.E.2d 214, 220 (1975)). 
"Even though failing to yield the right-of-way to an automobile is not 
contributory negligence per se, it may be contributory negligence as 
a matter of law." Id. at 186, 398 S.E.2d at 916 (citing Meadows v. 
Lawrence, 75 N.C. App. 86, 330 S.E.2d 47 (1985), aff 'd, 315 N.C. 383, 
337 S.E.2d 851 (1986)). The trial court must direct a verdict for the 
defendants "when all the evidence so clearly establishes [plaintiff's] 
failure to yield the right of way as one of the proximate causes of his 
injuries that no other reasonable conclusion is possible." Ragland v. 
Moore, 299 N.C. 360, 364, 261 S.E.2d 666,668 (1980) (quoting Blake v. 
Mallard, 262 N.C. 62, 65, 136 S.E.2d 214, 216 (1964)); see also, e.g. 
Brooks v. Francis, 57 N.C. App. 556,291 S.E.2d 889 (1982) (judgment 
as a matter of law proper where uncontroverted evidence shows that 
plaintiff's failure to use due care was at least one proximate cause of 
plaintiff's injuries). 
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In Meadows v. Lawrence, 75 N.C. App. at 90,330 S.E.2d at 50, this 
Court held that the plaintiff was contributorily negligent as a matter 
of law where the evidence showed that the plaintiff's negligence in 
crossing a highway was at least one proximate cause of the accident. 
75 N.C. App. at 90, 330 S.E.2d at 50. In that case, the evidence in the 
light most favorable to the plaintiff revealed the following: that plain- 
tiff was standing in the defendant's highway lane of travel; that the 
defendant, with his vehicle headlights burning, turned onto the high- 
way at a distance at least 100 feet from the plaintiff; and that the road 
was straight and visibility unobstructed. Id. 

This Court in Meadows found significant that "between the time 
[defendants'] car turned onto the highway and the time of the colli- 
sion, [plaintiff] took one or two steps towards the center of the road." 
Id. Noting that it was the "plaintiff's duty to look for approaching traf- 
fic before she attempted to cross the highway, this Court stated: 

The courts of this State have, on numerous occasions, applied the 
foregoing standard of due care when the plaintiff was struck by a 
vehicle while crossing a road at night outside a crosswalk. If the 
road is straight, visibility unobstructed, the weather clear, and the 
headlights of the vehicle in use, a plaintiff's failure to see and 
avoid defendant's vehicle will consistently be deemed contribu- 
tory negligence as a matter of law. 

Id. at 89-90, 330 S.E.2d at 50. 

In Price v. Miller, 271 N.C. 690, 696, 157 S.E.2d 347,351-52 (1967), 
our Supreme Court held that the plaintiff's intestate was contributo- 
rily negligent as a matter of law where the evidence showed that the 
decedent was crossing the road at night and without the benefit of a 
crosswalk. The defendant's vehicle was approaching the decedent at 
a rate of 60 miles per hour in a 55 mile per hour zone, on a straight 
stretch of road, and with the vehicle headlights shining. Price, 271 
N.C. at 696, 157 S.E.2d at 350. In holding that any liability for defend- 
ant's negligence was precluded by the plaintiff's own negligence, our 
Supreme Court stated in Price: 

If defendant were negligent in not seeing plaintiff's intestate, who 
was dressed in dark clothes, in whatever length of time he might 
have been in the vision of her headlights, then plaintiff's intestate 
must certainly have been negligent in not seeing defendant's vehi- 
cle as it approached, with lights burning, along the straight and 
unobstructed highway. We must conclude that plaintiff's intestate 
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saw defendant's automobile approaching and decided to take a 
chance of getting across the road ahead of it, or in the alternative, 
that he not only failed to yield the right of way to defendant's 
automobile, but by complete inattention started across the high- 
way without looking. In any event . . . plaintiff's intestate's negli- 
gence was at least a proximate cause of his death. 

Price, 271 N.C. at 696, 157 S.E.2d at 351-52. 

In the case sub judice, we hold that the evidence establishes that 
plaintiff's own negligence was a t  least orze proximate cause of her 
injuries. The plaintiff's own testimony reveals the following: while 
talking with defendant Green, plaintiff saw headlights from defendant 
Hamletts' car approaching from approximately 300 yards away; that 
even though she knew she was in an unsafe position standing in the 
roadway, she walked back across the road to her car; that nothing 
prevented her from running or stepping quickly to her car nor did 
anything prevent her from moving to the other side of Green's car 
away from the roadway; there was nothing to prevent her from keep- 
ing a continuous lookout as she crossed the roadway but she failed to 
do so; she knew her car and defendant Green's car were blocking part 
of their respective lanes of travel; and that visibility was poor in that 
it was dark and foggy. Our Supreme Court in Anderson v. Carter, 272 
N.C. 426, 431, 158 S.E.2d 607, 611 (1968), stated the following rule 
regarding pedestrians: 

Ordinary care surely requires a .  . . man, under no disability, who 
observes that he is in the path of an automobile approaching . . . 
to do more for his own protection than merely walk at the same 
pace across the path of the automobile . . . ordinary care requires 
the man to jump or run from the path of danger, even though 
there may be some risk or loss of dignity in that process. 

Id.  

Plaintiff contends that she assumed that Mrs. Hamlett was going 
to stop and not collide with the automobile and that she assumed that 
Mrs. Hamlett was not going to cross over the center line of the high- 
way and attempt to drive between the two automobiles. This Court 
has held that "the existence of contributory negligence does not 
depend on the injured party's subjective appreciation of the danger; 
rather the standard of ordinary care is an objective one-the care an 
ordinarily prudent person would exercise under the same or similar 
circumstances to avoid injury." William v. Odell, 90 N.C. App. 699, 
702, 370 S.E.2d 62, 64 (1988). Moreover, we need not discuss whether 
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any or all of the defendants were negligent in that, under the law of 
this state, if plaintiff's own negligence is one proximate cause of her 
own injury, she is precluded from recovery irrespective of the acts of 
others. 

We conclude as did the trial court that "the record is replete 
with mostly uncontradicted evidence of plaintiff's own contributory 
negligence." Accordingly, we hold that plaintiff was contributorily 
negligent as a matter of law and the trial court did not err in direct- 
ing a verdict in favor of defendant on that issue. 

[2] Next, the plaintiff assigns error to the trial court's grant of 
defendant's motion for directed verdict on grounds that plaintiff 
presented sufficient evidence of last clear chance to submit that issue 
to the jury, notwithstanding plaintiff's contributory negligence. We 
disagree. 

In Vancamp v. Burgner, 328 N.C. 495, 402 S.E.2d 375, reh'g 
denied, 329 N.C. 277,407 S.E.2d 854 (1991), our Supreme Court enu- 
merated the elements that a plaintiff must establish to invoke the 
doctrine of last clear chance: 

When an injured pedestrian who has been guilty of contributory 
negligence invokes the last clear chance or discovered peril doc- 
trine against the driver of a motor vehicle which struck and 
injured him, he must establish these four elements: (1) [tlhat the 
pedestrian negligently placed himself in a position of peril from 
which he could not escape by the exercise of reasonable care; (2) 
that the motorist knew, or by the exercise of reasonable care 
could have discovered, the pedestrian's perilous position and his 
incapacity to escape from it before the endangered pedestrian 
suffered injury at his hands; (3) that the motorist had the time 
and means to avoid injury to the endangered pedestrian by the 
exercise of reasonable care after he discovered, or should have 
discovered, the pedestrian's perilous position and his incapacity 
to escape from it; and (4) that the motorist negligently failed to 
use the available time and means to avoid injury to the endan- 
gered pedestrian, and for that reason struck and injured him. 
[Citing 26 cases as authority]. 

Id. at 498,402 S.E.2d at 376-77 (quoting Clodfelter v. Carroll, 261 N.C. 
630, 634-35, 135 S.E.2d 636, 638-39 (1964)). 
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The issue of last clear chance, "[m]ust be submitted to the jury if 
the evidence, when viewed in the light most favorable to the plain- 
tiff, will support a reasonable inference of each essential element of 
the doctrine." Kenan v. Bass, 132 N.C. App. 30, 32-33, 51 1 S.E.2d 6, 7 
(1999) (quoting Pantham v. Sorrells, 121 N.C. App. 611, 468 S.E.2d 
401, disc. review denied, 343 N.C. 311, 471 S.E.2d 82 (1996)). 

Moreover, unless all the necessary elements of the doctrine of 
last clear chance are present, the case is governed by the ordinary 
rules of negligence and contributory negligence. Clodfelter v. Carroll, 
261 N.C. at 634, 135 S.E.2d at 638. The doctrine contemplates a last 
"clear" chance, not a last "possible" chance, to avoid the injury; it 
must have been such as would have enabled a reasonably prudent 
man in like position to have acted effectively. Grant v. Greene, 11 
N.C. App. 537, 541, 181 S.E.2d 770, 772 (1971); accord, Battle v. 
Chavis, 266 N.C. 778, 781, 147 S.E.2d 387,390 (1966). 

In situations where this doctrine applies, the focus is not on 
the preceding negligence of the defendant or the contributory negli- 
gence of the plaintiff which would ordinarily defeat recovery. See 
generally, Clodfelter, 261 N.C. 630, 135 S.E.2d 636 (1964) (citation 
omitted). Rather, the doctrine, as discussed above, "contem- 
plates that if liability is to be imposed the defendant must have a last 
'clear' chance to avoid injury. Grant, 11 N.C. App. at 541, 181 S.E.2d 
at 772. 

The first element is satisfied by a showing that "plaintiff's coun- 
tributory negligence ha[d] placed [her] in a position from which [she 
was] powerless to extricate [herlself." Nealy v. Green, 139 N.C. App. 
500, 505, 534 S.E.2d 240, 243 (quoting Williams v. Odell, 90 N.C. App. 
699, 704, 370 S.E.2d 62, 66, disc. review denied, 323 N.C. 370, 373 
S.E.2d 557 (1988)). 

In Vancamp v. Burgner, we noted that a pedestrian who is 
attempting to walk across a street, and is about to walk in front of an 
oncoming vehicle, is "obviously in peril before she steps directly in 
front of the car." 99 N.C. App. 102, 104, 392 S.E.2d 453, 455 (1990), 
aff'd, 328 N.C. 495, 402 S.E.2d 375 (1991). To invoke the doctrine of 
last clear chance such peril must be helpless or inadvertent. 
Williams, 90 N.C. App. at 704, 370 S.E.2d at 65 (1988). Helpless peril 
arises when a person's prior contributory negligence has placed her 
in a position from which she is powerless to extricate herself; while 
inadvertent peril focuses on failure to focus on one's surroundings 
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and discover her own peril. Id. The doctrine is, however, "inapplica- 
ble where the injured party is at all times in control of the danger and 
simply chooses to take the risk." Id. 

In the case sub judice, plaintiff's evidence fails to establish that 
she was either in helpless or inadvertent peril. Quite to the contrary, 
in spite of her knowledge that defendants' vehicle was steadily 
approaching, plaintiff chose to ignore the dangers from which she 
had the power to extricate herself. When asked during the deposition 
if there was anything that prevented her from running or stepping 
quickly to her car, she responded, "No, other than I didn't think I 
needed to run to my car." 

Moreover, while the defendants may have had the last possible 
chance to avoid the injury, defendant had neither the time nor the 
means to have the last clear chance to entitle the submission of the 
question to the jury. Plaintiff's evidence tended to show that the 
weather was foggy and dark; defendant had just round a curve be- 
fore approaching the point of the accident and her vision would have 
been obstructed by the curve itself; plaintiff's vehicle and the vehicle 
driven by co-defendant Green were blocking portions of the roadway 
such that there was no place for another car to pull over; and the 
plaintiff's headlights were shining in the direction of defendants' 
approach. We find the doctrine of last clear chance inapplicable on 
the facts before us. 

The trial court did not error in granting directed verdict in fa- 
vor of the defendants in that plaintiff was contributorily negligent 
as a matter of law and further the doctrine of last clear chance was 
inapplicable on the facts of this case. 

Affirmed. 

Judges McGEE and TIMMONS-GOODSON concur. 
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DAVID POLLOCK, EMPLOYEE, PLAI~TIE F \ . WASPCO CORPORATION, EMPLOYER, 
SELF-INSURED, KEY RISK M A U ~ G E ~ I E N T  SERTICES, CARRIER, DEFENDAIIT~ 

(Filed 5 February 2002) 

1. Workers' Compensation- average weekly wage-income 
more than pre-injury wages 

The Industrial Commission did not err in a workers' compen- 
sation case by finding that plaintiff employee earned an income 
greater than the average weekly wage at the time of injury, 
because plaintiff's own admissions, both from discovery 
responses and his testimony, support the deputy commissioner's 
findings that plaintiff earned more than his pre-injury wages. 

2. Workers' Compensation- permanent partial disability- 
presumption of disability rebuttable 

The Industrial Commission did not err in a workers' compen- 
sation case by relieving defendant employer of its obligation to 
pay workers' compensation based on the deputy commissioner's 
opinion and award for permanent partial disability, because 
defendant rebutted the presumption of disability by using plain- 
tiff's testimonial evidence showing that plaintiff returned to work 
earning wages equal to or greater than his pre-injury wages after 
1 July 1996. 

3. Workers' Compensation- sanctions-penalty for unpaid 
installments 

The Industrial Commission erred in a workers' compensation 
case by failing to sanction defendant employer ten percent for its 
willful noncompliance of two out of four of the deputy commis- 
sioner's compensation awards in violation of N.C.G.S. # 97-18, 
because no good faith justification existed to prevent defendant 
paying awards one and four since defendant possessed all the 
information needed to calculate plaintiff's payment under those 
two awards when the deputy commissioner's opinion and award 
was issued. 

Appeal by employee-plaintiff from the North Carolina Industrial 
Commission's ("Commission") opinion and award entered 2 October 
2000. Heard in the Court of Appeals 28 November 2001. 
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Brent Adams 62 Associates, by Brenton D. Adams, for plaintiff- 
appellant. 

Young Moore and Henderson, PA., by Jeffrey T Linder and 
Zachary C. Bolen, for defendants-appellees. 

TYSON, Judge. 

David Pollock ("plaintiff") appeals from an opinion and award of 
the Commission which (1) denied plaintiff's request for additional 
compensation based upon a change of condition, (2) relieved Waspco 
Corporation (employer "defendant") of its obligation to pay plaintiff 
based on a previous opinion and award dated 9 May 1997, (3) denied 
plaintiff's request for penalties pursuant to G.S. § 97-18(g), and (4) 
required defendant to pay plaintiff limited future medical treatments. 
We affirm the Commission's opinion and award in part and reverse 
and remand in part. 

I. Facts 

Defendant employed plaintiff as a drywall finisher. Plaintiff 
injured his back on 20 June 1994 while lifting a 50 to 70 pound bucket 
of drywall compound. Plaintiff's salary averaged $394.68 per week at 
the time of the injury. 

On 27 June 1994, defendant filed Form 19, "Employer's Report of 
Injury to Employee," with the Commission reporting plaintiff's injury. 
On 7 December 1994, the Commission approved a Form 21, 
"Agreement for Compensation for Disability," whereby defendant 
agreed to pay plaintiff $236.01 per week for 13 weeks of total disabil- 
ity beginning 20 June 1994, subject to verification of wages. This 
amount was based on an erroneous average weekly wage of $354.00. 
The form also indicated that plaintiff had returned to work for 
defendant on 19 September 1994. Plaintiff visited many health care 
providers and worked for numerous employers after 1994. 

Sometime after 22 June 1995, plaintiff filed Form 18, "Notice of 
Accident to Employer," with the Commission seeking further indem- 
nity benefits. On 17 July 1995, defendant filed Form 61, "Denial of 
Workers' Compensation Claim," stating that plaintiff had "claimed a 
change of condition . . . . Employee [plaintiff] claims recurrence 
of pain while working June 23, 1995. Our denial is based on the fact 
that there was no change of condition but a new and separate inci- 
dent . . . ." On 10 August and 6 October 1995, plaintiff filed two Form 
33's, "Request that Claim be Assigned for Hearing." Plaintiff asserted 



I N  THE COURT O F  APPEALS 383 

POLLOCK v. WASPCO CORP. 

[I48 N.C.  App. 381 (2002)l 

that defendant denied his claim and requested compensation benefits 
from 20 June 1994 to the "current date." 

Deputy Commissioner Lawrence B. Shuping, Jr. ("Deputy 
Shuping") conducted a hearing on 22 July 1996. Deputy Shuping filed 
an opinion and award on 9 May 1997. The award granted plaintiff 
compensation for (1) corrected "temporary total disability," (2) 
adjusted "temporary partial disability," (3) additional "temporary 
total disability," (4) "permanent partial disability," under G.S. § 97-30, 
( 5 )  reasonable attorney fees, and (6) medical expenses. 

First, the corrected "temporary total disability" required defend- 
ant to pay $27.12 per week covering periods 20 June 1994 through 
18 September 1994 and 6 October 1994 through 16 October 1994. 
These amounts were ordered to correct the "underpayment of tem- 
porary total disability benefits based on an incorrect average weekly 
wage . . . ," which resulted from an incorrect average weekly wage 
reported on Form 21 filed 7 December 1994. 

Second, the adjusted "temporary partial disability" award ordered 
defendant to pay compensation from 20 October 1994 to 26 December 
1994 based on "two-thirds of the difference between the $394.68 aver- 
age weekly wage that plaintiff earned at time of injury and the 
reduced average weekly wage that he was able to earn during that 
period . . . ." Deputy Shuping was unable to determine, however, how 
much plaintiff was earning at that time. He presumed that plaintiff 
and defendant would "agree to the appropriate additional amount of 
compensation due without the necessity of a supplemental Opinion 
and Award or further hearing." 

Third, the additional "temporary total disability" totaled $236.13 
per week from 22 June 1995 through 16 October 1995. This benefit 
was based on a "substantial change for the worse in [plaintiff's] con- 
dition subsequent to the Industrial Commission's last Award . . . ." 
This award was to be reduced pursuant to G.S. # 97-42.1 for unem- 
ployment benefits plaintiff received from the Virginia Employment 
Security Commission. Deputy Shuping's award presumed that plain- 
tiff and defendant could "obtain the specific amount and period of 
unemployment compensation benefits from the Employment Security 
Commission and agree to the appropriate credit without the necessity 
of a supplemental Opinion and Award or further hearing." 

Fourth, the "permanent partial disability" required defendant to 
pay $183.13 per week pursuant to G.S. 3 97-30. This award was based 
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on Deputy Shuping's finding and conclusion that plaintiff had reached 
maximum medical improvement on 3 October 1995. Plaintiff retained 
a permanent back injury and "was no longer capable of engaging in 
the type of heavy work required by drywall finishing; but rather, was 
only capable of lighter work earning less wages . . . ." Payments were 
required from 1 November 1995 to the scheduled hearing date of 22 
July 1996, "and thereafter continuing at the same rate so long as he 
[plaintiff] remains partially disabled, subject to a change of condition, 
medical or employment." This award was not offset by plaintiff's 
wages or unemployment benefits. 

The opinion and award also granted plaintiff reasonable attor- 
ney's fees and all plaintiff's reasonable and necessary medical 
expenses. 

Neither defendant nor plaintiff appealed from Deputy Shuping's 
opinion and award. 

On or about 16 September 1997, plaintiff filed a "Motion for Order 
to Show Cause and Motion to Compel Payments of Compensation 
Benefits." The record does not contain the disposition of these 
motions. Plaintiff filed Form 33, "Request that Claim be Assigned for 
Hearing," and a "Motion for Review and Modification of Prior Opinion 
and Award Based upon a Change in Claimant's Condition for the 
Worse Pursuant to N.C.G.S. 5 97-47" on 16 January 1998. On 24 
January 1998, plaintiff filed a "Motion to Compel Payment for Medical 
Expenses Pursuant to N.C.G.S. 5 97-25." 

Defendant executed a "Response to Request that Claim be 
Assigned for Hearing" on 4 March 1998, stating that: "[wle have 
received no information regarding any alleged change of condition 
since the Opinion and Award . . . filed May 9, 1997 and the same is 
therefore denied; no physician has diagnosed any change in plaintiff's 
physical condition; any alleged diminishment in plaintiff's wage earn- 
ing capacity is not related to his compensable injury." 

Plaintiff and defendant entered into a pre-trial agreement on 1 
October 1998. Deputy Commissioner W. Bain Jones, Jr. ("Deputy 
Jones") convened a hearing that day. Deputy Jones halted the hearing 
and issued an order on 2 October 1998 requiring plaintiff to document 
his sources of income for all relevant periods. The hearing resumed 
on 18 November 1998. Deputy Jones stated that "there is still out- 
standing information needed . . . . Plaintiff's counsel is allowed seven 
days from this hearing . . . to contact the . . . Virginia Unemployment 
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Commission . . . relating to benefits . . . paid to plaintiff and ask that 
those records be certified and then provided to me." 

On 30 August 1999, Deputy Jones filed an opinion and award. 
He found that (1) "[biased on the inconsistencies in plaintiff's testi- 
mony and other credible evidence, and based upon plaintiff's 
demeanor at hearing . . . plaintiff has failed to meet his burden of 
proof that he was partially disabled at any time after July 1, 1996," (2) 
defendant had paid all benefits due and payable under Deputy 
Shuping's opinion and award, and (3) circumstances beyond defend- 
ant's control caused defendant to pay plaintiff late. The opinion and 
award obviated defendant's obligation under Deputy Shuping's 
opinion and award after 22 July 1996, denied plaintiff's request for 
additional benefits, and directed defendant to pay all of plaintiff's 
medical expenses. 

Plaintiff appealed to the Commission on 9 September 1999. After 
review on 22 May 2000, the Commission filed an opinion and award 
on 2 October 2000 affirming Deputy Jones' opinion and award. 
Plaintiff appeals. 

11. Issues 

Plaintiff assigns as error the Commission's (1) finding that plain- 
tiff earned an income greater than the average weekly wage at the 
time of injury, (2) relieving defendant of its obligation to pay worker's 
compensation based on Deputy Shuping's opinion and award, and (3) 
failing to sanction defendant for its willful noncompliance with 
Deputy Shuping's opinion and award. 

111. Plaintiff's Wage 

[I] Plaintiff argues that there is no evidence to support a finding that 
plaintiff earned wages greater or equal to $394.68 per week subse- 
quent to 20 June 1994, and that it was error to relieve defendant of its 
obligation to pay plaintiff pursuant to Deputy Shuping's order and 
award. We disagree. 

Our review of an opinion and award is limited to "whether there 
is any competent evidence in the record to support the Commission's 
findings of fact and whether these findings support the Commission's 
conclusions of law. Lineback v. Wake County Rd. of Comm'rs, 126 
N.C. App. 678, 680, 486 S.E.2d 252, 254 (1997) (citation omitted). 
Findings of fact are conclusive upon appeal if supported by compe- 
tent evidence, even if there is evidence to support a contrary finding. 
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Morrison v. Burlington Indus., 304 N.C. 1, 6, 282 S.E.2d 458, 463 
(1981) (citations omitted). 

The Commission found that (1) "plaintiff began working for 
Thomas Brown at $12.00 per hour . . . on July 1, 1996," (2) plaintiff 
worked for employer Joe Roper as a drywall finisher from February 
1997 to May 1997, and (3) plaintiff had returned to work after 1 July 
1996 at wages greater than he earned before his injury on 20 June 
1994. 

Plaintiff's own admissions, both from discovery responses and 
his testimony, support Deputy Jones' findings that plaintiff earned 
more than his pre-injury wages. At the 1 October 1998 hearing the fol- 
lowing exchange occurred on cross-examination: 

DEFENSE COUNSEL: It [discovery request] says you worked for him 
[Thomas Brown] from July of 1996 to December of 1996, isn't that 
right. That's what it says, right? 

PLAINTIFF: That's what it says, yes. 

DEFENSE COUNSEL: And you were earning $12 an hour for Mr. 
Brown. 

PLAINTIFF: Yes, that's what- 

DEFENSE COUNSEL: That's more than you were earning with 
Waspco, isn't that right? 

PLAINTIFF: That's correct. 

Plaintiff also disclosed that he was earning more than his pre- 
injury wage at the 18 November 1998 hearing. 

DEFENSE COUNSEL: All right. What did you do for Mr. Roper? 

PLAINTIFF: Same thing, drywall finishing. I worked with him 
from-I think it's from February to May, around the end of May, I 
believe . . . . 

DEFENSE COUNSEL: HOW much did you make? 

PLAINTIFF: With Mr.-I can't remember what he paid me- 
Mr. Roper. To be honest I don't-I don't remember exactly. 
Eleven- 
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We hold that there was competent evidence to support the 
Commission's finding of fact that plaintiff earned wages greater than 
or equal to his pre-injury average weekly wage. 

IV. Defendant's Dutv to Pav 

[2] " 'If an award is made by the Industrial Commission, payable dur- 
ing disability, there is a presumption that disability lasts until the 
employee returns to work . . . .' " In re Stone v. G & G Builders, 346 
N.C. 154, 157, 484 S.E.2d 365, 367 (1997) (quoting Watkins v. Central 
Motor Lines, 279 N.C. 132, 137, 181 S.E.2d 588,592 (1971)). "However, 
as stated in Rule 404(1) of the Workers' Compensation Rules of the 
North Carolina Industrial Commission, this presumption of continued 
disability is rebuttable." Id. 

Plaintiff entered the hearing before Deputy Jones with a pre- 
sumption of disability that attached based upon Deputy Shuping's 
opinion and award of 19 May 1997. Defendant rebutted that presump- 
tion using plaintiff's testimonial evidence showing that plaintiff 
returned to work earning wages equal to or greater than his pre- 
injury wages after 1 July 1996. We conclude that this finding rebutted 
plaintiff's presumption. We hold that this finding, which is supported 
by competent evidence, relieves defendant of its obligation to pay 
plaintiff pursuant to Deputy Shuping's opinion and award for "perma- 
nent partial disability," under G.S. § 97-30. This assignment of error is 
overruled. 

We note that Deputy Shuping's award, by its own terms, awarded 
plaintiff benefits up to the date of the hearing on 22 July 1996, as well 
as benefits thereafter subject to any "change of condition, medical or 
employment." Defendant never appealed from that opinion and 
award. Deputy Jones found subsequently that plaintiff's employment 
condition improved on 1 July 1996. This finding cannot affect that 
portion of Deputy Shuping's award requiring payment through the 
hearing date certain of 22 July 1996. Defendant is therefore only en- 
titled to cease paying after 22 July 1996 pursuant to Deputy Jones' 
award. This date should be modified upon remand. 

V. Sanctions 

[3] Plaintiff contends the Commission erred by failing to impose a 
10% penalty for violation of N.C. Gen. Stat. 9 97-18 (1998). Deputy 
Shuping awarded plaintiff four separate compensation awards. We 
agree with regards to Deputy Shuping's awards one and four as out- 
lined above. 
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G.S. 3 97-18(e) requires the Commission to assess a 10% penalty 
for an unpaid installment if the payment is not made withing 14 days 
after it becomes due. Tucker v. Workable Company, 129 N.C. App. 
695, 703, 501 S.E.2d 360,366 (1998); Bostick v. Kinston-Neuse Corp., 
145 N.C. App. 102, 110, 549 S.E.2d 558, 563 (2001). The Commission 
concluded that plaintiff was not entitled to penalties for receiving late 
payments. In support of this conclusion it found that: 

The amount of the benefits due plaintiff as awarded in Deputy 
Commissioner Shuping's May 9, 1997 Opinion and Award was 
intentionally left uncertain due to a lack of information. Deputy 
Commissioner Shuping . . . instructed 'the parties' to ascertain the 
exact amounts owed subsequent to his decision. The sources of 
information that were available to the Commission and the par- 
ties subsequent to that Opinion and Award and could clarify the 
exact amounts owed plaintiff were: plaintiff's Virginia unemploy- 
ment records, plaintiff's tax returns, plaintiff's testimony, and 
plaintiff's answers to interrogatories. These sources are incon- 
sistent, incomplete, and incongruous with each other. The prob- 
lems surrounding the procurement of correct wage information 
were beyond defendant's control. Given the resulting good-faith 
disputes arising from these issues, plaintiff has produced insuffi- 
cient evidence from which the Full Commission can award penal- 
ties pursuant to N.C. Gen. Stat. § 97-18. 

We have reviewed the entire record and conclude that competent evi- 
dence only supports this finding with respect to Deputy Shuping's 
awards two and three. Awards two and three were subject to plain- 
tiff's cooperation; awards one and four were not. We conclude that no 
good faith justification existed to prevent defendant paying awards 
one and four. Defendant possessed all the information needed to cal- 
culate plaintiff's payment pursuant to those two awards when Deputy 
Shuping's opinion and award issued. "Because the provisions of G.S. 
§ 97-18(g) are mandatory ('there shall be added'), we are compelled 
to conclude that a 10% penalty is due." Bostick, 145 N.C. App. at 110, 
549 S.E.2d at 563 (citing Kisiah v. W R .  Kisiah Plumbing, 124 N.C. 
App. 72, 83, 476 S.E.2d 434, 440 (1997)). We affirm the opinion and 
award in part and reverse and remand in part. 

Affirmed in part, reversed and remanded in part. 

Judges TIMMONS-GOODSON and HUDSON concur. 
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BARBARA ANN CULLER, PWIXTIFF v. STACEY POTEAT HAMLETT, HOUSTON 
GWYNN HAMLETT, JR., AND ANTHONY DALE GREEN, DEFENDANTS 

(Filed 5 February 2002) 

Collateral Estoppel and Res Judicata- res judicata-contrib- 
utory negligence-summary judgment 

The trial court did not err in an action arising out of an auto- 
mobile accident by granting summary judgment in favor of 
defendant based on its ruling in a separate case involving the 
other defendants that plaintiff pedestrian was contributorily neg- 
ligent as a matter of law when crossing the road at night, because: 
(1) the doctrine of res judicata precludes a relitigation of whether 
plaintiff was contributorily negligent as a matter of law since 
both lawsuits arose out of a single action, involved the same set 
of facts, and involve identical issues related to plaintiff's contrib- 
utory negligence; and (2) plaintiff has failed to offer any evidence 
or counter-affidavits contesting the grounds for summary judg- 
ment set forth by defendant. 

Appeal by plaintiff-appellant from a judgment entered 8 March 
2000 by Judge David Q. LaBarre in Caswell County Superior Court. 
Heard in the Court of Appeals 28 September 2001. 

George B. Daniel, PA., b y  John M. Thomas,  for plainti f f-  
appellant. 

Teague, Rotenstrich and Stanaland,  L.L.P., b y  Stephen G. 
Teague, for defendant-appellee Green. 

BIGGS, Judge. 

Plaintiff appeals an order granting summary judgment in favor of 
defendant, Anthony Green in an action for personal injuries. In addi- 
tion to defendant, plaintiff sued Stacey and Houston Hamlett. The 
trial against the Hamletts was severed from the trial against Green 
and reported in a separate opinion. For the reasons herein, we affirm 
the trial court's grant of summary judgment in favor of Green. 

The evidence at trial tended to show the following: On 30 June 
1993, at approximately 3 0 0  a.m. plaintiff was traveling easterly en 
route home to Providence, North Carolina from work in Greensboro, 
North Carolina. She described the traveling conditions as slightly 
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foggy and dark. She was driving a 1984 Ford Escort that she planned 
to purchase from a relative of defendant, Anthony Green. Plaintiff 
explained that she had not had any past mechanical problems with 
the vehicle; however, while driving easterly on the highway, plaintiff 
began to experience problems when the vehicle's stick shift kept 
"popping out of gear[.]" After crossing Highway 86 onto Park Springs 
Road, the vehicle became disabled forcing her to stop on the side of 
the two-lane road. 

Shortly thereafter, plaintiff saw a vehicle approaching from the 
opposite direction and recognized the vehicle as belonging to defend- 
ant. Defendant, who was traveling westerly on the highway, slowed 
down, pulled his vehicle onto the shoulder of the roadway and parked 
it partially on the roadway in the lane opposite plaintiff's disabled 
vehicle. Plaintiff emerged from her car and walked across the road- 
way to defendant's car, while defendant remained seated with the 
driver's door open and the engine running. 

While engaged in conversation with defendant, plaintiff saw the 
headlights of Stacey and Houston Hamlett's vehicle coming from 
around the corner and approaching the roadway from approximately 
"300 yards away[.]" The Hamletts, like defendant, were traveling 
westerly on the highway. After telling defendant that a car was 
approaching, plaintiff turned away and began to walk back across the 
roadway towards her vehicle. The Hamletts' vehicle collided first 
with defendant's vehicle, then struck and injured plaintiff, before col- 
liding with plaintiff's vehicle. Plaintiff sustained a fractured left femur 
which required surgery. 

Plaintiff filed an action on 30 October 1998, against defendant and 
the Hamletts for the injuries she suffered when she was struck while 
crossing the roadway. In her complaint, plaintiff alleged the following 
with respect to the defendant: (1) he was negligent in that he parked, 
or left standing, his motor vehicle that was not disabled on a public 
highway in violation of N.C.G.S. (i 20-161(a) (1999); (2) he operated 
his vehicle in willful or wanton disregard of the rights or safety of oth- 
ers, in violation of N.C.G.S. Q 20-140(a) (1999); and (3) the negligence 
of defendant was concurrent and joined with the negligence of the 
Hamletts. 

On 8 March 2000, the trial involving the Hamletts took place. The 
trial court entered an order granting a directed verdict in favor of the 
Hamletts, finding that the plaintiff was contributorily negligent as a 
matter of law. The trial court thereafter dismissed plaintiff's action 
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against the Hamletts. From the entry of the directed verdict and dis- 
missal of her action against the Hamletts, plaintiff gave notice of 
appeal to this Court, which is now pending in a separate action 
(COAOO-1110). 

Following the dismissal of plaintiff's action against the Hamletts, 
on 3 April 2000, defendant moved for summary judgment and for judg- 
ment on the pleadings. On 1 May 2000, the trial court granted defend- 
ant's motion for summary judgment based on its ruling in the Hamlet's 
trial that plaintiff was contributorily negligent as a matter of law. 
Plaintiff filed notice of appeal on 31 May 2000. 

Plaintiff's sole assignment is that the trial court erred in granting 
defendant's motion for summary judgment in that there were existing 
genuine issues of material fact regarding the negligence of defendant 
and the contributory negligence, if any, of plaintiff. We disagree. 

Summary judgment is proper when 

the pleadings, depositions, answers to interrogatories, and admis- 
sions on file, together with the affidavits, if any, show that there 
is no genuine issue as to any material fact and that any party is 
entitled to a judgment as a matter of law. 

N.C.G.S. $ 1A-1, Rule 56(c) (1999); DiOrio v. Penny, 331 N.C. 726,417 
S.E.2d 457 (1992). The party moving for summary judgment "assumes 
the burden of positively and clearly showing there is no genuine issue 
as to any material fact." Lewis v. Blackman, 116 N.C. App. 414, 417, 
448 S.E.2d 133, 135 (1994). The record will be reviewed in the light 
most favorable to the non-movant, and all inferences will be drawn 
against the movant. Caldwell v. Deese, 288 N.C. 375, 218 S.E.2d 379 
(1975). In a ruling on a motion for summary judgment, the trial court 
does not resolve issues of fact. Ragland v. Moore, 299 N.C. 360, 363, 
261 S.E.2d 666, 668 (1980). Summary judgment is improper if any 
material fact is subject to dispute. Id. 

To prevail on a motion for summary judgment, the defendant 
must show either that: (1) an essential element of the plaintiff's claim 
is nonexistent; or (2) the plaintiff is unable to produce evidence that 
supports an essential element of his claim; or, (3) the plaintiff cannot 
overcome affirmative defenses raised against him. Dobson v. Harris, 
352 N.C. 77, 83, 530 S.E.2d 829, 835 (2000). To survive a summary 
judgment motion, an adverse party may not rest upon the mere alle- 
gation of its pleadings. Nicholson v. County of Onslow, 116 N.C. App. 
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439, 441, 448 S.E.2d 140 (1994); see also, N.C. Gen. Stat. Q: 1A-1, 
Rule 56(c) (1990). A response, by affidavits or as otherwise pro- 
vided by Rule 56, must set forth specific facts showing that there is a 
genuine issue for trial. Id. Our Supreme Court in Roumillat v. 
Simplistic Enterprises, Inc., 331 N.C. 57,414 S.E.2d 339 (1992), held 
that once the defendant shows the plaintiff's inability to prove an ele- 
ment, the burden shifts to the plaintiff for a contrary showing. Id. at 
64, 414 S.E.2d at 342. If the plaintiff does not meet this burden, 
summary judgment is proper. Nicholson, 116 N.C. at 441, 448 S.E.2d 
at 141. 

In the instant case, defendant contends that he is entitled to sum- 
mary judgment in that the trial court in plaintiff's action against the 
Hamletts ruled that plaintiff was contributorily negligent as a matter 
of law and that the doctrine of res judicata precludes her for re- 
litigating that issue. Under the doctrine of res judicata, when a court 
of competent jurisdiction has reached a decision on facts in issue, 
neither of the parties are allowed to call that decision into question 
and have it tried again. Green v. Dixon, 137 N.C. App. 305, 308, 528 
S.E.2d 51, 53 (2000). The essential elements of res judicata are: (I) a 
final judgment on the merits in an earlier lawsuit; (2) identity of the 
cause of action in the prior suit and the later suit; and (3) an identity 
of the parties or their privies in both suits. Green, 137 N.C. App. 305, 
528 S.E.2d 51; see also, Hogan v. Cone Mills Corp., 315 N.C. 127, 135, 
337 S.E.2d 477,482 (1985). 

In the case sub judice, plaintiff filed a complaint arising out of the 
30 June 1993 accident alleging negligence on the part of defendant 
and the Hamletts. The matter was calendared for trial, however due 
to a delay in the provision of discovery, the Court granted a continu- 
ance of the trial as to defendant Green, and severed issues as to co- 
defendants Hamletts. The claim against the Hamletts proceeded to 
jury trial before the Honorable David LaBarre. At the close of plain- 
tiff's evidence, the court directed a verdict against the plaintiff and 
concluded, in part, that plaintiff was contributorily negligent as a 
matter of law. Defendant Green then filed his motion for summary 
judgment based on the trial court's ruling that plaintiff was contribu- 
torily negligent as a matter of law. We conclude that the doctrine of 
res judicata does preclude a re-litigation of whether plaintiff was 
contributorily negligent as a matter of law in that both lawsuits arose 
out of a single action, involved the same set of facts and involve iden- 
tical issues related to plaintiff's contributory negligence. 
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Our Supreme Court reached a similar conclusion in Stancil v. 
McIntyre, 237 N.C. 148, 74 S.E.2d 345 (1953). In that case a truck and 
automobile were involved in an accident resulting in the death of a 
passenger in the automobile. The driver of the automobile was denied 
recovery because she was found to have been contributorily negli- 
gent. In a subsequent suit for wrongful death against the truck driver, 
he filed a claim for contribution against the driver of the automobile. 
The Court held that the earlier judgment was res judicata on the 
issue of the automobile driver's negligence. Morever, the Court held 
that it was not necessary that precisely the same parties were plain- 
tiffs and defendant in the two suits. Lastly, a cause of action deter- 
mined by an order for directed verdict is a final judgment on the mer- 
its. See generally, Evan v. Cowan, 122 N.C. App. 181, 183, 468 S.E.2d 
575, 577, aff'd per curiam, 345 N.C. 177, 477 S.E.2d 926 (1996) (cita- 
tion omitted). 

Having determined that the doctrine of res judicata precludes 
the re-litigation of the issue of plaintiff's contributory negligence, 
defendant has met its burden to prevail on his motion for summary 
judgment. To survive the motion, the burden shifts to plaintiff to 
show that there is a genuine issue for trial. Plaintiff has failed to offer 
any evidence or counter-affidavits contesting the grounds for sum- 
mary judgment set forth by defendant. The trial court was left with 
the bare allegations of plaintiff's complaint and such inferences as 
could be gathered for the court's adverse examination offered by the 
defendant. While we recognize that summary judgment is an extreme 
remedy and rarely granted in negligence actions, we hold that the trial 
court did not err in granting defendant's motion based on the facts of 
this case. 

Accordingly, we affirm the trial court's grant of summary judg- 
ment in favor of defendant. 

Affirmed. 

Judges McGEE and TIMMONS-GOODSON concur. 
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JAMES STEPHEN BENSON, PLAINTIFF V. MICHAEL S. BAREFOOT AND WIFE, 
FRANKIE BAREFOOT. DEFENDANTS 

NO. COA01-288 

(Filed 5 February 2002) 

Statutes of Limitation and Repose- motion to dismiss-judg- 
ment on the pleadings-statute of limitations 

The trial court erred in an action arising out of a loan trans- 
action by granting defendants' motion for judgment on the plead- 
ings based on the statute of limitations, because: (1) although 
plaintiff alleges that he made payments to defendants which 
defendants wrongfully converted to their own use, neither the 
complaint nor the answer divulges the dates on which these pay- 
ments were allegedly made and it is not possible to tell from the 
pleadings alone whether the payments were made within the lim- 
itations period; and (2) judgment on the pleadings was not proper 
since all the facts necessary to establish the limitation are not 
alleged or admitted. 

Appeal by Plaintiff from order entered 27 November 2000 by 
Judge Jack Thompson in Johnston County Superior Court. Heard in 
the Court of Appeals 9 January 2002. 

Brent Adams & Associates, by  Brenton D. Adams and Shirl J. 
Rice, for plaintiff-appellant. 

Law Office of James M. Johnson, by  James M. Johnson, for 
defendant-appellees. 

HUDSON, Judge. 

Plaintiff appeals from an order of the superior court granting 
defendants' motion to dismiss. For the reasons given below, we 
reverse and remand for further proceedings. 

The facts alleged in the complaint and procedural history that are 
pertinent to this appeal are as follows. On 12 November 1990, Plaintiff 
borrowed money from William D. Johnson, Jr., who is not a party to 
this action. To secure repayment of the loan, Plaintiff executed and 
delivered to Johnson a deed for a tract of land in Johnston County. 
Pursuant to the agreement between Plaintiff and Johnson, Johnson 
was to reconvey the property to Plaintiff once Plaintiff had repaid 
the loan. 
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On 4 January 1993, Johnson transferred the loan and security to 
F & M Farms, Inc., on the condition that when Plaintiff had repaid 
the loan in full, F & M Farms would reconvey the property to Plain- 
tiff. Michael S. Barefoot, one of the defendants in this action, owned 
and controlled F & M Farms. Plaintiff began making payments to 
Michael S. Barefoot and his wife, Frankie Barefoot, who is also a 
defendant in this action. In his complaint, Plaintiff alleged that he 
made payments to Defendants in the amount of $42,350, which 
Defendants converted to their own use, instead of applying the pay- 
ments towards Plaintiff's debt. 

On 11 December 1995, Plaintiff filed suit against F & M Farms. 
F & M Farms moved for summary judgment on the ground that there 
was no issue of material fact shown by the pleadings, and on 13 
March 1997, the trial court, in an order for judgment on the pleadings, 
ordered that the action be dismissed. 

On 27 May 1997, Plaintiff filed suit against the same defendants 
that have been named in this action, and on 16 November 1998, vol- 
untarily dismissed the action without prejudice. On 8 November 1999, 
Plaintiff filed this action. In their answer, Defendants alleged that the 
action was barred by the statute of limitations, because "any alledged 
[sic] actions of the defendants occurred from the years 1990 through 
January, 1993 and no further activity or actions alledged [sic] in the 
complaint have occurred since then." Both parties agree that, for the 
purpose of determining whether the statute of limitations has run, the 
claim was filed on 27 May 1997. Defendants argue that the limitations 
period is three years, pursuant to N.C. Gen. Stat. § 1-52 (1999). 
Plaintiff argues that the period is ten years, pursuant to N.C. Gen. 
Stat. 5 1-56 (1999). In light of the disposition we reach below, we need 
not and do not decide which statute governs Plaintiff's claim. 

On 28 January 2000, Defendants filed three separate motions to 
dismiss, on the basis of the statute of limitations, res judicata, and 
failure to state a claim. After the court heard arguments on the 
motion based on the statute of limitations, the court issued its 
order dismissing the action. The record on appeal does not contain 
a transcript of the hearing on this motion to dismiss. It consists 
primarily of the pleadings, motions, and orders in the actions dis- 
cussed above. 

Defendants contend that the trial court converted Defendants' 
motion to one for summary judgment. The court states in its order 
dismissing the action that it "examin[ed] the exhibits introduced to 
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the Court, to wit: the verified complaint and other evidence." Neither 
the complaint nor the answer in the record on appeal is verified. It is 
not clear what constitutes the "other evidence" referenced by the trial 
court, and, with the exception of a notice of lis pendens, nothing in 
the record on appeal has been sworn. With no affidavits, answers to 
interrogatories, or other evidence in the record before us, we must 
treat the motion as one for judgment on the pleadings. See N.C. R. Civ. 
I? 12(c); Reichler v. Tillman, 21 N.C. App. 38, 40, 203 S.E.2d 68, 70 
(1974). 

Because a judgment on the pleadings is a summary procedure 
resulting in a final judgment, a motion for judgment on the pleadings 
must be "carefully scrutinized." Ragsdale v. Kennedy, 286 N.C. 130, 
137, 209 S.E.2d 494, 499 (1974). A motion for judgment on the plead- 
ings is not favored by the courts, and the pleadings of the nonmovant 
will be liberally construed. See RGK, Inc. v. Guaranty Co., 292 N.C. 
668, 674, 235 S.E.2d 234, 238 (1977). "The trial court is required to 
view the facts and permissible inferences in the light most favorable 
to the nonmoving party." Ragsdale, 286 N.C. at 137, 209 S.E.2d at 499. 
The movant must show that there are no issues of material fact and 
that it is clear he is entitled to judgment. See id. "A motion for judg- 
ment on the pleadings is the proper procedure when all the material 
allegations of fact are admitted in the pleadings and only questions of 
law remain. When the pleadings do not resolve all the factual issues, 
judgment on the pleadings is generally inappropriate." Id. In particu- 
lar, a judgment on the pleadings in favor of a defendant "who asserts 
the statute of limitations as a bar is proper when, and only when, all 
the facts necessary to establish the limitation are alleged or admit- 
ted." Rexolite Electrical v. Gilliam, 55 N.C. App. 86,87-88,284 S.E.2d 
523, 524 (1981). 

Here, Plaintiff alleges that he made payments to Defendants, 
which Defendants wrongfully converted to their own use. Neither the 
complaint nor the answer divulges the dates on which these pay- 
ments were allegedly made. Thus, it is not possible to tell from the 
pleadings alone whether the payments were made within the limita- 
tions period. Defendants correctly state that once the statute of limi- 
tations has been raised, the plaintiff has the burden to prove that his 
action was timely filed, see, e.g., Little v. Rose, 285 N.C. 724, 727, 208 
S.E.2d 666, 668 (1974). However, burdens of proof have no place in a 
motion for judgment on the pleadings, a motion which is ruled upon 
in the absence of any evidence; on a motion for judgment on the 
pleadings, dismissal is proper only if it appears on the face of the 



IN THE COURT O F  APPEALS 397 

BARNES v. TAYLOR 

[I48 N.C. App. 397 (2002)l 

complaint that the plaintiff filed outside the limitations period. See 
Ports Authority v. Roofing Co., 294 N.C. 73, 80, 240 S.E.2d 345, 349 
(1978) (explaining that although the burden is on plaintiff to prove 
that his action was brought within the limitations period, plaintiff has 
"the right to offer such proof'). 

Even if the trial court considered the earlier pleadings in its 
ruling, these pleadings support our holding. In the complaint naming 
F & M Farms as the defendant, filed in 1995, Plaintiff alleged that he 
had paid $36,400 towards his debt. In the complaints against 
Defendants, the first of which was filed in 1997, Plaintiff alleged that 
he had paid $42,350 to Defendants, to be applied towards his debt. 
Thus, it appears from the face of these pleadings that the amount 
Plaintiff paid increased after the first complaint was filed in 1995. 
These allegations, in the light most favorable to Plaintiff, give rise to 
an inference that the statute of limitations had not run in 1997. 

Because it is not the case that "all the facts necessary to establish 
the limitation are alleged or admitted," Gilliam, 55 N.C. App. at 88, 
284 S.E.2d at 524, judgment on the pleadings was not proper. 
Accordingly, we reverse and remand to the trial court for further 
proceedings. 

Reversed and remanded. 

Judges WYNN and THOMAS concur. 

WILLIE BARNES, PLAINTIFF V. CHARLES LEE TAYLOR, AND WIFE, AMY SHIVERS 
TAYLOR, DEFENDANTS V. ART DELLANO D/B/A CALVARY HOMES O F  
WASHINGTON, AND, BANK OF AMERICA, THIRD-PARTY DEFENDANTS 

No. COA00-1480 

(Filed 5 February 2002) 

Civil Procedure- Rule 60(b) motion-standing-trial court 
can set aside judgment on own initiative 

The trial court did not abuse its discretion by setting aside a 
judgment that was entered against defendant individuals direct- 
ing them to remove their trailer from the pertinent subdivision 
that was in violation of a restrictive covenant even though the 
trial court extended relief to defendant individuals under defend- 
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ant home corporation's N.C.G.S. § 1A-1, Rule 60(b) motion when 
defendant individuals did not make a request, because: (1) 
defendant home corporation had standing to move for relief 
under Rule 60(b); and (2) even if defendant home corporation did 
not have standing, the trial court had authority to set aside its 
earlier judgment on its own initiative. 

Appeal by plaintiff from judgment entered 17 July 2000 by Judge 
G.K. Butterfield in Pitt County Superior Court. Heard in the Court of 
Appeals 7 November 2001. 

Mattox, Davis, & Barnhill, PA.,  by Fred T. Mattox and Amy A. 
Edwards, for plaintiff-appellant. 

The Law Office of Earl 7: Brown, PC., by Earl T. Brown, for 
defendant and third-party plaintiff-appellees. 

THOMAS, Judge. 

Plaintiff, Willie Barnes, appeals the trial court's order setting 
aside a judgment earlier entered against defendants, Charles Lee 
Taylor, and wife, Amy Shivers Taylor. 

After the trial court had entered its first order directing defend- 
ants to remove their trailer from a subdivision, only third-party 
defendant Calvary Homes, Inc. (Calvary), erroneously designated as 
Art Dellano d/b/a Calvary Homes of Washington, filed a motion seek- 
ing relief. Plaintiff contends the trial court erred in extending relief 
under Calvary's Rule 60(b) motion to defendants since they had made 
no request. We agree with the trial court. 

The action was initiated by plaintiff seeking a mandamus be 
issued directing defendants to remove a trailer from the Greenfield 
Terrace Subdivision. Plaintiff alleged that defendants had placed a 
trailer on the property in violation of a restrictive covenant. 

In their answer, defendants claimed that they owned a modular 
home, not a trailer, and therefore were not in violation of the 
covenant. Defendants later filed a third-party complaint against 
the seller of the home, Calvary. They alleged misrepresentation, 
breach of warranty, and unfair and deceptive trade practices in that 
Calvary had represented the structure to be a modular home. 
Defendants also requested that Calvary indemnify them for any relief 
granted to plaintiff. 
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The trial court entered judgment on 8 October 1997 in favor of 
plaintiff, finding the home to be a trailer, and ordering defendants 
to remove it from the subdivision lot. Calvary then filed a motion 
on 5 November 1997 to set aside the judgment under N.C. Gen. Stat. 
Q 1A-1, Rule 60(b)(l) (1999), based on Briggs v. Rankin, 127 N.C. 
App. 477, 491 S.E.2d 234 (1997), aff'd, 348 N.C. 686, 500 S.E.2d 663 
(1998). The Briggs opinion had been filed on 7 October 1997, one day 
before the trial court entered judgment here. In Briggs, this Court 
sets forth the factors to be used in determining if a structure is a mod- 
ular or trailer home. Based on the factors, the trial court determined 
that "it is clear that [defendants'] home does not violate the restric- 
tive covenants of Greenfield Terrace Subdivision and, therefore, the 
October 8, 1997 ruling was erroneous." 

The trial court granted Calvary's motion requesting relief from 
judgment on 17 July 2000. The trial court stated in its order: 

[Allthough [defendants] did not file a written motion under Rule 
60(b), nor gave notice of appeal to the North Carolina Court of 
Appeals in this matter, justice requires that any ruling on 
[Calvary's] motion for relief be extended to [defendants]. 
[Defendants] participated in subsequent hearings in connection 
with the Rule 60(b) motion. 

We note initially that relief under N.C. Gen. Stat. 5 1A-1, Rule 
60(b) is within the discretion of the trial court, and such a decision 
will be disturbed only for an abuse of discretion. Ha.rrington v. 
Harrington, 38 N.C. App. 610, 612, 248 S.E.2d 460,461 (1978). 

By plaintiff's only assignment of error, he argues that the trial 
court erred in granting relief to defendants on two bases: (1) Calvary 
had no standing to request that the earlier order be set aside; and (2) 
defendants did not request any relief. Since defendants filed no 
motion, he contends, the first order could not be changed by the trial 
court no matter how erroneous. 

First, we reject plaintiff's contention that Calvary lacked standing 
to request affirmative relief. "Standing" refers to the issue of whether 
a party has a sufficient stake in an otherwise justiciable controversy 
that he or she may properly seek adjudication of the matter. Sierra 
Club v. Morton, 405 U.S. 727, 732, 31 L. Ed. 2d 636, 641 (1972). In 
general, only a party or his legal representative has standing to 
request that an order be set aside under Rule 60(b); a stranger to the 
action may not request such relief. Bowling v. Combs, 60 N.C. App. 
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234, 239, 298 S.E.2d 754, 757, disc. review denied, 307 N.C. 696, 301 
S.E.2d 389 (1983). 

Here, Calvary and defendants were full participants in the entire 
trial and hearing process, including being parties to the stipulation of 
facts upon which the court based its first order. There was no motion 
to prevent Calvary's active involvement, the trial court's initial judg- 
ment exposed it to liability, and jurisdiction was retained to later 
determine defendants' claims. Calvary, therefore, has standing to 
move for relief under Rule 60(b). 

Even if Calvary did not have standing, the trial court had author- 
ity to set aside its earlier judgment on its own initiative. See Taylor v. 
Triangle Porsche-Audi, Inc., 27 N.C. App. 711, 717, 220 S.E.2d 806, 
811 (1975), disc. review denied, 289 N.C. 619, 223 S.E.2d 396 (1976) 
(in granting relief from judgment, a court is not restricted to acting on 
motion, but may also act on its own initiative). Under Rule 60(b), the 
court may relieve a party from a final judgment for reasons named in 
the rule such as mistake, newly discovered evidence, and fraud. N.C. 
Gen. Stat. # 1A-1, Rule 60(b)(l)-(3) (1999). The court may also grant 
relief for "[alny other reason justifying relief form the operation of 
judgment." N.C. Gen. Stat. # 1A-1, Rule 60(b)(6) (1999). Thus, the Rule 
has been described as a " 'grand reservoir of equitable power' by 
which a court may grant relief from a judgment whenever extraordi- 
nary circumstances exist and there is a showing that justice demands 
it." Dollar v. Tapp, 103 N.C. App. 162, 163-64, 404 S.E.2d 482, 483 
(1991). 

In the present case, the Briggs opinion had been filed a mere 
day prior to the trial court's first order. Under Rule 60(b)(l)-(3), a 
party must make the motion for relief within one year. N.C. Gen. Stat. 
9: 1A-1, Rule 60(b). Under Rule 60(b)(6), a party must make the 
motion "within a reasonable time." Id. Here, less than thirty days after 
the trial court's decision, this Court's holding in Briggs was brought 
to the trial court's attention through the motion of a party to the 
action. 

The Briggs opinion clearly showed that the trial court had 
earlier erred in requiring defendants to move a structure, their 
home, from their own property. Due to the extraordinary circum- 
stances present here, we reject plaintiff's contention that the 
trial court lacked authority to act on its own initiative in order to 
accomplish justice. 
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Under the facts of this case, the trial court could have corrected 
the earlier judgment either on its own motion or the motion of 
Calvary. The order of the trial court is affirmed. 

AFFIRMED. 

Judges WYNN and WALKER concur. 

BUNCOMBE COUNTY, ON BEHALF OF ANGELIA A. FRADY, PLAINTIFF V. 

DAVID B. ROGERS, DEFENDANT 

No. COA01-129 

(Filed 5 February 2002) 

1. Child Support, Custody, and Visitation- support-volun- 
tary payment-no deduction from monthly gross income 

The trial court did not abuse its discretion in a child support 
case by failing to deduct from defendant's monthly gross income 
the amount of child support he voluntarily pays each week on 
behalf of one of his four minor children, because: (1) defendant 
does not make child support payments on behalf of that child pur- 
suant to a court order or settlement agreement; (2) defendant was 
given credit for supporting this child as a minor child living with 
defendant; and (3) defendant's monthly adjusted gross income is 
consistent with the Child Support Guidelines and defendant did 
not file a motion to deviate from the Guidelines. 

2. Child Support, Custody, and Visitation- support-pro- 
curement of health insurance 

The trial court failed to make proper findings in a child sup- 
port case under N.C.G.S. § 50-13.11(al) regarding whether insur- 
ance was available to defendant and whether it was available at a 
reasonable cost when it ordered defendant to pay health insur- 
ance costs for one of his four minor children, and the case is 
remanded for further findings of fact. 

Appeal by Defendant from judgment entered 4 August 2000 by 
Judge Robert Harrell in Buncombe County District Court. Heard in 
the Court of Appeals 28 November 2001. 



402 IN THE COURT OF APPEALS 

BUNCOMBE CTY. EX REL. FRADY v. ROGERS 

[I48 N.C. App. 401 (2002)] 

Buncombe County Child Support Enforcement Agency, by 
Susan E. Wilson, for plaintiff-appellee. 

Michael E. Casterline, for defendant-appellant. 

HUDSON, Judge. 

Defendant appeals from an order requiring him to pay child sup- 
port and procure health insurance, if it is available to him through his 
employment, for his minor child, Alexandria Frady. We affirm in part 
and vacate in part and remand for further proceedings. 

Defendant is the natural father of four daughters: Savannah, 
Stephanie, Alexandria, and Lisa, each of whom has a different 
mother. Defendant is under a current court order to pay child support 
in the amount of $143.00 per month for Savannah. Stephanie's mother 
testified that she and Defendant have an agreement, which is not part 
of a court order, pursuant to which Defendant pays Stephanie's 
mother $54.00 per week, or $216.00 per month, for Stephanie's sup- 
port; Stephanie lives with Defendant on the weekends. Support for 
Alexandria is the subject of the current action. Lisa, a newborn, and 
Lisa's mother currently reside with Defendant. Defendant testified 
that he has signed an agreement, which was "submitted to Haywood 
County" to be "signed by a judge," pursuant to which he will pay 
$121.00 per month for health insurance for Lisa. The record does not 
reflect the source of this insurance. 

Kelly Williams, a child support worker, completed Worksheet A of 
the North Carolina Child Support Guidelines to be used at the hearing 
before the district court. See Annotated Rules of North Carolina 46-47 
(2001). According to Worksheet A, at the time of the hearing, 
Defendant's gross monthly income was $1,386.56. Defendant was 
credited with $197.88 for support of two children living in his home; 
this amount, together with $143.00, Defendant's court-ordered sup- 
port payment for Savannah, was subtracted from Defendant's gross 
monthly income, resulting in a monthly adjusted gross income of 
$1,045.68. Using the Child Support Schedule, Williams calculated 
$193.12 as the child support obligation amount, and she entered 
$193.00 as the recommended child support order. 

Defendant did not file a motion for deviation from the Guidelines. 
The court ordered Defendant to pay $193.00 per month. Additionally, 
the order provided: "Defendant to maintain insurance when available 
through employment." Defendant appeals this order. 
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[I] Defendant first contends that the district court erred in failing to 
deduct from his monthly gross income the amount of child support he 
voluntarily pays each week on behalf of his minor child, Stephanie. 
We disagree. 

Child support payments are required "to meet the reasonable 
needs of the child for health, education, and maintenance, having due 
regard to the estates, earnings, conditions, accustomed standard of 
living of the child and the parties, the child care and homemaker con- 
tributions of each party, and other facts of the particular case." N.C. 
Gen. Stat. 3 50-13.4(c) (1999). When the court orders payments that 
are consistent with the North Carolina Child Support Guidelines (the 
"Guidelines"), these payments are presumed to "meet the reasonable 
needs of the child and [to be] commensurate with the relative abilities 
of each parent to pay support." Buncombe County ex rel. Blair v. 
Jackson, 138 N.C. App. 284, 287, 531 S.E.2d 240,243 (2000). The trial 
court may deviate from the Guidelines upon a timely request by one 
of the parties, after engaging in a four-step process. See id. 

The Guidelines provide that "[tlhe amount of child support pay- 
ments actually made by a party under any pre-existing court order(s) 
or separation agreement(s) should be deducted from the party's gross 
income." Ann. R. N.C., at 35. There is no provision for deducting the 
amount of voluntary child support payments. 

Here, Defendant does not make child support payments for 
Stephanie pursuant to a court order or settlement agreement. 
Moreover, Defendant was given credit for supporting Stephanie as a 
minor child living with Defendant. The amount the court used for 
Defendant's monthly adjusted gross income, which resulted in an 
amount of $193.00 as his child support obligation for Alexandria, is 
thus consistent with the Guidelines. Defendant did not file a motion 
to deviate from the Guidelines. Hence, we find no abuse of discretion 
in this part of the court's order. 

[2] Defendant next argues that the trial court erred in ordering him 
to pay health insurance costs for Alexandria. Specifically, he argues 
that the court failed to make findings of fact regarding whether insur- 
ance was available at a reasonable cost. We agree with Defendant that 
the court erred in failing to make proper findings in this regard. 

By statute, the court must order 

the parent of a minor child or other responsible party to maintain 
health insurance for the benefit of the child when health insur- 



404 IN THE COURT OF APPEALS 

BUNCOMBE CTY. EX REL. FRADY v. ROGERS 

[I48 N.C. App. 401 (2002)l 

ance is available at a reasonable cost. As used in this subsec- 
tion, health insurance is considered reasonable in cost if it is 
employment related or other group health insurance, regardless 
of service delivery mechanism. 

N.C. Gen. Stat. 3 50-13.11(al) (1999). Pursuant to this statute, insur- 
ance that can be obtained through employment is presumptively rea- 
sonable in cost. However, the statute anticipates that a party may 
have access to insurance that is reasonable in cost, other than insur- 
ance that is available through employment. Before ordering a party to 
obtain health insurance, the trial court must make the determination 
whether insurance is available to the party at a reasonable cost. See 
Jackson, 138 N.C. App. at 291, 531 S.E.2d at 245. 

Here, as in Jackson, the trial court made no findings at all as to 
whether insurance was available to Defendant, and, if so, at what 
cost. The court's order does not address whether Defendant had 
access to insurance outside of his employment, but provides only: 
"Defendant to maintain insurance when available through employ- 
ment." This is a conditional order: if the Defendant has access to 
insurance through his employment, then he is ordered to obtain 
insurance for Alexandria. It leaves it to the parties to make the deter- 
mination whether Defendant has access to insurance through his 
employment. 

It is the court's responsibility to make the factual finding that 
Defendant does or does not have access to insurance through his 
employment. Additionally, if Defendant does not have access to 
insurance through his employment, then the court must determine if 
Defendant can procure insurance for his minor child in some other 
way at a reasonable cost. Accordingly, we remand for further findings 
of fact regarding whether Defendant is able to obtain health insur- 
ance for Alexandria at a reasonable cost. 

Affirmed in part, vacated in part and remanded. 

Judges TIMMONS-GOODSON and TYSON concur. 
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No. 01-12 

Cleveland No error 
(OOJ86) 

STATE v. JOHNSON 
No. 00-1326 

Scotland No error; new 
(96CRS5393) sentencing hearing 
(99CRS8815) in 99CRS8820 
(99CRS8820) 
(96CRS8409) 
(99CRS1898) 
(99CRS4337) 

STATE v. KNOWLES 
NO. 00-1380 

Guilford No error 
(99CRS109254) 
(99CRS109255) 
(99CRS109256) 
(99CRS109257) 

STATE ex rel. UTILS. COMM'N 
v. N.C. PAYPHONE ASS'N 

No. 00-718 

Utils. Comm'n Reversed and 
(P-100, SUB84B) remanded 

ADAMS v. BARCALOUNGER Ind. Comm. Affirmed 
NO. 01-200 (LC. #628007) 

ALLGOOD v. PARSONS 
TRUCKING CO. 

NO. 01-517 

Ind. Comm. 
(LC. #633701) 

Affirmed 

BASS v. JOBBERS OF RALEIGH 
NO. 01-53 

Ind. Comm. 
(LC. #227755) 

Affirmed 

CONTINENTAL CAS. CO. v. BOWER 
No. 01-43 

Cleveland 
(98CVS2338) 

Affirmed 

EASTON v. J.D. DENSON 
MOWING CO. 

NO. 01-263 

Ind. Comm. 
(LC. #743687) 

Affirmed 

FORD MOTOR CREDIT 
CO. v. DEAN 

No. 01-609 

Mecklenburg 
(00CVD933) 

Appeal dismissed; 
plaintiff's motion for 
sanctions denied 

HARDIN v. DON LOVE, INC. 
NO. 01-379 

Ind. Comm. 
(LC. #553290) 

Dismissed 

IN RE CARPENTER 
No. 01-696 

Wake 
(995753) 

Affirmed 
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STATE v. DAVIS 
NO. 01-498 
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Affirmed 

Affirmed 

Affirmed 

Affirmed in part; 
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Judgment arrested 
and order vacated 

No error 

No error 
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No error 

Affirmed 

No error 
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STATE v. LEE 
No. 01-469 

STATE v. MARTINEZ 
No. 01-593 

STATE v. McNEIL 
No. 01-616 

STATE v. MILLS 
No. 01-405 

STATE V. MORGAN 
No. 01-576 

STATE v. TAYBRON 
NO. 01-356 

STATE v. WESTMORELAND 
No. 01-230 

STATE v. WILLIAMSON 
No. 00-1482 

THE v. YATES CONSTR. CO 
No. 01-500 

TRAFT v. AMERICAN 
THRESHOLD INDUS., INC 

No. 01-10 

TRAFT v. AMERICAN 
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WHISNANT v. IMAGES SIGN SERV. 
No. 01-289 
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(00CRS30015) 
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(99CRS53475) 
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(99CRS4651) 
(00CRS274) 

Davidson 
(98CRS12971) 

Forsyth 
(94CVS4289) 

Buncombe 
(98CVS4365) 
(98CVSO5283) 

Buncombe 
(98CVSO5283) 
(98CVS4365) 

Ind. Comm. 
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Motion to dismiss 
allowed; appeal 
dismissed 

No error 

No error 

No error 

No error 

No error 

No error 

No error 

Affirmed 

No error 

No error 

Remanded for 
resentencing 

No error 

Affirmed 

Dismissed 

Dismissed 

Affirmed 
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FRED BAARS AND CAROLE BAARS, PLAINTIFFS V. CAMPBELL UNIVERSITY, INC., 
NORMAN A. WIGGINS, INDIVIDUALLY AND AS EXECUTOR OF THE ESTATE OF GLADYS 
CAMPBELL, DECEASED AND WILLIAM A. JOHNSON, DEFENDANTS 

No. COA01-60 

(Filed 5 February 2002) 

1. Statute of Limitations and Repose- wills-inter vivos 
transfers-constructive fraud-legal malpractice-fraud- 
breach of fiduciary duty 

The trial court did not err in an action challenging both inter 
vivos transfers made by decedent to defendant university and the 
underlying will by dismissing the case under N.C.G.S. $ 1A-1, Rule 
12(b)(6) based on the statute of limitations, because: (1) plain- 
tiffs' complaint does not satisfy the elements of constructive 
fraud to allow a ten-year statute of limitations under N.C.G.S. 
Q: 1-56; (2) plaintiffs' cause of action against defendant university 
counsel for legal malpractice was barred by the three-year statute 
of limitations under N.C.G.S. Q: 1-15 since the last act performed 
by defendant is the deed of transfer he prepared in November 
1990 and the lawsuit was filed in June 2000; (3) plaintiffs' cause 
of action alleging fraud is barred by the three-year statute of lim- 
itations under N.C.G.S. Q: 1-52(9) since it was filed four years and 
one month beyond the statute of limitations; and (4) plaintiffs' 
causes of action construed as a breach of fiduciary duty by 
defendants were governed by three-year statutes of limitations, 
and plaintiffs' complaint was not timely as to the remaining 
causes of action. 

2. Wills- subject matter jurisdiction-caveat proceeding- 
inter vivos transfers-validity of will-undue influence 

The trial court did not err in an action challenging both inter 
vivos transfers made by decedent to defendant university and the 
underlying will by dismissing the case under N.C.G.S. Q: 1A-1, Rule 
12(b)(6) based on a lack of subject matter jurisdiction, because: 
(I) an attack on the validity of the will should have been raised in 
the caveat proceeding rather than this lawsuit; (2) plaintiffs' alle- 
gations of undue influence by defendants upon decedent should 
also have been made in the caveat proceeding rather than in this 
complaint; and (3) the caveat proceeding was still pending when 
the complaint in this case was filed. 
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3. Parties- university president-suit in individual capacity 
The trial court did not err in an action challenging both inter 

vivos transfers made by decedent to defendant university and the 
underlying will by dismissing the case under N.C.G.S. 5 1A-1, Rule 
12(b)(6) based on plaintiffs' failure to allege a cause of action 
against defendant university president in his individual capacity, 
because: (1) defendant university president did not derive any 
personal benefit from his actions with respect to decedent; (2) 
the fact that defendant university president was decedent's alter- 
native attorney-in-fact does not mean that he can be sued indi- 
vidually unless plaintiffs show he committed some wrongdoing 
as her attorney-in-fact; and (3) plaintiffs have failed to show that 
either defendant university president or defendant university 
acted in a fiduciary relationship to decedent. 

4. Wills- undue influence-unauthorized practice of law by a 
corporation-violation of Rules of Professional Conduct 

The trial court did not err in an action challenging both inter 
vivos transfers made by decedent to defendant university and the 
underlying will by dismissing the case under N.C.G.S. D 1A-1, Rule 
12(b)(6) based on the fact that plaintiffs' claim that defendants 
allegedly violated the Revised Rules of Professional Conduct by 
exercising undue influence over decedent and that defendants 
engaged in the unauthorized practice of law were not cognizable 
causes of action, because: (1) a breach of a provision of the Code 
of Professional Responsibility is not in and of itself a basis for 
civil liability and evidence of purported rules violations is prop- 
erly excluded when a case is subject to dismissal; (2) N.C.G.S. 
5 84-5 prohibiting the unauthorized practice of law by a corpora- 
tion does not provide a private cause of action, and plaintiffs are 
private citizens; and (3) the clerk of court's issuance of letters 
testamentary invokes a presumption of validity until a reviewing 
court states otherwise, and therefore, the 1988 will and the 1990 
codicil are treated as the valid last will of decedent until such 
time as it is overturned by a reviewing court. 

Appeal by plaintiffs from orders entered 7 November 2000 by 
Judge E. Lynn Johnson in Harnett County Superior Court. Heard in 
the Court of Appeals 17 October 2001. 

Everett and Everett, by Robifison 0. Everett; and Everett, 
Gaskins, Hancock & Stevens, by Hugh Stevens, for plaintiif 
appellants. 
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Adams Kleemeier Hagan Hannah & Fouts, by Daniel W Fouts 
and Margaret Shea Burnham; and Stott, Hollowell, Palmer & 
Windham, LLP, by James C. Windham, Jr., for Norman A. 
Wiggins and Campbell University, Inc., defendant appellees. 

Patterson, Dilthey, Clay & Bryson, L.L.P, by Ronald C. Dilthey 
and Charles George, for William A. Johnson defendant appellee. 

McCULLOUGH, Judge. 

This case concerns the will of Gladys Campbell, who died on 16 
May 1996 at the age of eighty-seven. At the time of her death, Mrs. 
Campbell was a widow with no children. Plaintiffs are brother and 
sister, respectively, and a nephew and niece of Mrs. Campbell. On 6 
June 1984, Mrs. Campbell executed a will in Florida which gave most 
of her estate to two charities, her brother-in-law, and several of her 
nieces and nephews. This will remained in effect until 1988. In 1986, 
Mrs. Campbell responded to a fundraising campaign by Campbell 
University, located in Buies Creek, North Carolina. Mrs. Campbell 
attended the school from 1923-24, though she was not related to the 
Campbells for whom the school was named. Mrs. Campbell made a 
$10,000.00 donation to the school's scholarship fund, and during the 
next two years, officials from Campbell University visited her in 
Florida on numerous occasions. 

In early 1988, University officials personally moved Mrs. 
Campbell to a neighborhood near the campus, and thereafter she 
signed several legal documents which transferred the bulk of her 
sizeable estate to Campbell University. On 25 January 1988 defendant 
William A. Johnson (Johnson), counsel for Campbell University, 
drafted a new will for Mrs. Campbell. The will contained bequests to 
Mrs. Campbell's nieces and nephews, two charities, and Campbell 
University, as well as a provision naming defendant Norman A. 
Wiggins (Wiggins), in his capacity as President and Chief Executive 
Officer of the named executor, Campbell University, the executor of 
her estate. Mrs. Campbell executed a codicil to her 1988 will on 11 
January 1990. The codicil bequeathed $100,000.00 to Campbell 
University's law school building fund. That sum had previously been 
designated for one of Mrs. Campbell's sisters, but she passed away 
shortly after the 1988 will was drafted. 

Due to the amounts and the nature of Mrs. Campbell's assets, her 
estate plan was intricate. In addition to the 25 January 1988 will and 
the 11 January 1990 codicil, Mrs. Campbell made several inter vivos 
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transfers. On 10 March 1988, Mrs. Campbell executed two docu- 
ments: (I)  a Contract and Agreement, in which Mrs. Campbell agreed 
to move to Buies Creek, North Carolina, and Campbell University 
agreed to long-term care for her; and (2) a Charitable Remainder 
Annuity Trust Agreement. Mrs. Campbell then executed a Revocable 
Asset Management Trust Agreement, dated 1 April 1988. On 7 April 
1989, Mrs. Campbell executed a Power of Attorney, in which Wiggins 
obtained a power of attorney from Mrs. Campbell for Frank 
Upchurch, Campbell University's Vice President of Advancement; 
Wiggins was named in the alternative. The power of attorney was 
activated on 30 June 1993. On 28 November 1990, Mrs. Campbell exe- 
cuted a Deed Reserving a Life Estate for her home in North Carolina. 
All these documents were prepared by defendant Johnson and exe- 
cuted by defendant Wiggins. Finally, in 1993, Mrs. Campbell gave 
approximately $180,000.00 to Campbell University. 

Upon Mrs. Campbell's death on 16 May 1996, Wiggins presented 
her 1988 will and the 1990 codicil to the probate court. The Harnett 
County Clerk of Superior Court issued Letters Testamentary, which 
appointed Campbell University, by Wiggins, as the executor of Mrs. 
Campbell's estate. Soon thereafter, Wiggins took the "Oath of 
Executor" and has served in that capacity up to the present time. 

Plaintiffs filed a cnceat to their aunt's will on 16 May 1999. During 
discovery, plaintiffs learned for the first time about some of the doc- 
uments their aunt had signed, and the extent to which Campbell 
University benefited from Mrs. Campbell's will. After they discovered 
this information, plaintiffs filed a civil complaint in Harnett County 
on 15 June 2000. Their complaint alleged that defendants unduly 
influenced Mrs. Campbell and breached their fiduciary duty to her 
while acquiring intw vivos transfers of Mrs. Campbell's assets in 
favor of Campbell University. In their prayer for relief, plaintiffs 
requested the following remedies: 

1. That the Court impose a constructive trust on all assets 
that Campbell University has acquired, directly or indirectly, 
from Gladys Campbell during her life or after her death and that 
this trust also include any interest, profits or other proceeds 
received from investment or transfer of assets obtained from 
Gladys Campbell. 

2. That the requested constructive trust be for the benefit of 
those persons who would be the beneficiaries under the last will 
of Gladys Campbell not obtained by the exercise of unlawful 
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influence or, in the event that no such will qualifies for probate, 
then for the benefit of those persons who are the heirs at law of 
Gladys Campbell. 

3. From the assets of the constructive trust, the plaintiffs 
recover any costs and expenses, including any attorney fees, 
incurred either in connection with this litigation or in the caveat 
proceedings involving the estate of Gladys Campbell and that 
defendants be ordered to reimburse the constructive trust for any 
such payments. 

4. That compensatory damages be awarded against the 
defendants to compensate the plaintiffs for any losses they may 
have incurred, directly or indirectly as a result of the defendants' 
actions. 

5.  That punitive damages, up to $250,000 per defendant, be 
awarded to the plaintiffs by reasons of defendants' conduct, with 
these damages to be in such amount as shall be appropriate 
under all the circumstances in light of such acts on the part of 
each defendant as may constitute a breach of the fiduciary obli- 
gation owed by such defendant to Gladys Campbell or as may 
constitute part of a more widely extended plan or scheme to 
obtain assets by the use of undue influence. 

6. That plaintiffs recover from the defendants the costs of 
this action, including reasonable attorney fees. 

7. That this case be consolidated for trial and further dispo- 
sition with the pending caveat proceeding which concerns the 
purported will of Gladys Campbell, deceased. 

Defendant Johnson filed an answer on 9 August 2000, which con- 
tained both a response to the allegations of plaintiffs' complaint and 
a motion to dismiss (based on six defenses) pursuant to N.C. Gen. 
Stat. # 1A-1, Rule 12(b) (1999). The first defense was based on the 
fact that there was a prior pending action (the caveat proceeding) in 
existence; defendant Johnson also asserted three defenses based on 
the statutes of limitations, one defense based on a lack of subject 
matter jurisdiction, and one defense asserting that plaintiffs were not 
real parties in interest. Finally, Johnson asserted that plaintiffs' 
claims were barred by the doctrines of res judicata and election of 
remedies. 

Defendants Wiggins and Campbell University filed their joint 
answer on 19 September 2000, which contained both a response to 
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the allegations of plaintiffs' complaint and a motion to dismiss pur- 
suant to N.C. Gen. Stat. § 1A-l, Rule 12(b). In support of their motion 
to dismiss, defendants recounted the same six defenses propounded 
by defendant Johnson, and further asserted that the case should be 
dismissed because plaintiffs failed to allege wrongdoing by defendant 
Wiggins in his individual capacity. Defendants also maintained plain- 
tiffs' claim that Wiggins violated the Revised Rules of Professional 
Conduct did not constitute a cognizable cause of action. Defendants 
moved to strike a portion of plaintiffs' complaint and denied exerting 
undue influence upon Mrs. Campbell. Defendants reiterated the fact 
that many of the documents executed by Mrs. Campbell were revo- 
cable in nature; as to the documents which were not unilaterally 
revocable, defendants pointed out that Mrs. Campbell received valu- 
able consideration and did not file a lawsuit to set them aside. Finally, 
defendants asserted that N.C. Gen. Stat. $ 84-5 (1999) (prohibiting the 
practice of law by a corporation) went into effect on 1 October 1997, 
long after the 1988 will and the 1990 codicil were executed, and was 
irrelevant to the case. 

On 7 November 2000, the trial court filed two orders in which it 
allowed defendants' motions to dismiss on six of the defenses. The 
trial court agreed that plaintiffs' lawsuit was barred by the statutes of 
limitations and allowed defendants' motions to dismiss on those 
three defenses. Additionally, the trial court dismissed plaintiffs' com- 
plaint because the trial court lacked subject matter jurisdiction, since 
the caveat proceeding was still pending in Harnett County at the time 
the complaint was filed. The trial court also agreed that defendant 
Wiggins could not be sued individually because all actions he took 
were done in his capacity as President and CEO of Campbell 
University, and plaintiffs did not allege misconduct on his part in his 
role as Mrs. Campbell's attorney-in-fact. The only document in which 
Wiggins was individually named was the Power of Attorney. Finally, 
the trial court agreed plaintiffs' claim that Wiggins violated the 
Revised Rules of Professional Conduct was not a cognizable cause of 
action; moreover, the trial court was persuaded by defendants' argu- 
ment that unauthorized practice of law did not state a cognizable 
cause of action. The trial court's orders then dismissed plaintiffs' 
complaint against defendants Wiggins and Campbell University with 
prejudice, and dismissed plaintiffs' complaint against defendant 
Johnson with prejudice in its entirety. Plaintiffs appealed. 

On appeal, plaintiffs argue that the trial court erred by (I) grant- 
ing defendants' motions to dismiss based on the statutes of limita- 
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tions; (11) granting defendants' motions to dismiss based on a lack of 
subject matter jurisdiction; (111) granting defendants' motion to dis- 
miss on the ground that plaintiffs did not allege a cause of action 
against defendant Wiggins in his individual capacity; and (IV) grant- 
ing defendants' motion to dismiss on the ground that plaintiffs' alle- 
gations that defendant Wiggins violated the North Carolina Rules of 
Professional Conduct was not a cognizable cause of action. For the 
reasons set forth herein, we agree with defendants and affirm the 
trial court's dismissal of plaintiffs' complaint. 

From the outset, we note that plaintiffs' lawsuit was dismissed by 
the trial court pursuant to N.C. Gen. Stat. 3 1A-1, Rule 12(b). When 
ruling on such a motion, the trial court must decide " ' "whether, as a 
matter of law, the allegations of the complaint, treated as true, are 
sufficient to state a claim upon which relief may be granted under 
some legal theory. . . ." ' " Liptrap v. City of High Point, 128 N.C. 
App. 353, 355, 496 S.E.2d 817, 818 (quoting Soderlund v. N.C. School 
of the Arts, 125 N.C. App. 386, 389, 481 S.E.2d 336, 338 (1997) (quot- 
ing Harris v. NCNB, 85 N.C. App. 669, 670, 355 S.E.2d 838, 840 
(1987))), disc. review denied, 348 N.C. 73, 505 S.E.2d 873 (1998). 

I. The Statutes of Limitations 

[I] By their first assignment of error, plaintiffs argue the trial court 
erred in granting defendants' motions to dismiss based on the 
statutes of limitations, because their case is governed by a ten-year 
statute of limitations and was timely filed. When determining the 
applicable statute of limitations, we are guided by the principle that 
the statute of limitations is not determined by the remedy sought, but 
by the substantive right asserted by plaintiffs. See Speck v. N.C. 
Dairy Foundation, 64 N.C. App. 419,426,307 S.E.2d 785, 790 (19831, 
rev'd on other grounds, 311 N.C. 679, 319 S.E.2d 139 (1984). In the 
present case, plaintiffs' complaint defined their cause of action as a 
claim for constructive fraud, which they argue has a ten-year statute 
of limitations, pursuant to N.C. Gen. Stat. 3 1-56 (1999). Section 1-56 
states: 

An action for relief not otherwise limited by this subchapter 
may not be commenced more than 10 years after the cause of 
action has accrued. 

To support their claim for constructive fraud, plaintiffs alleged facts 
and circumstances which created a relationship of trust and confi- 
dence between Mrs. Campbell and defendants that led to and sur- 
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rounded the consummation of the transactions of which plaintiffs 
complain; plaintiffs also alleged that defendants sought their own 
advantage during their dealings with Mrs. Campbell. Despite plain- 
tiffs' characterization of their lawsuit in this manner, we do not find 
these arguments persuasive. Instead, we agree with defendants that 
plaintiffs' complaint does not satisfy the elements of constructive 
fraud. Plaintiffs' complaint was properly dismissed by the trial court 
because their valid causes of action were governed by three-year 
statutes of limitations, and plaintiffs' complaint was not timely as to 
those causes of action. We will examine each of these in turn. 

(a) N.C. Gen. Stat. § 1-15(c) (1999) 

As to defendant Johnson, plaintiffs claim that he improperly per- 
formed professional services as an attorney for Mrs. Campbell. 
Claims such as this are governed by N.C. Gen. Stat. $ 1-15(c), which 
establishes a four-year statute of repose and a three-year statute of 
limitations. Section 1-15(c) states: 

(c) Except where otherwise provided by statute, a cause of 
action for malpractice arising out of the performance of or failure 
to perform professional services shall be deemed to accrue at the 
time of the occurrence of the last act of the defendant giving rise 
to the cause of action: Provided that whenever there is . . . eco- 
nomic or monetary loss. . . which originates under circumstances 
making the . . . loss . . . not readily apparent to the claimant at the 
time of its origin, and the . . . loss . . . is discovered or should rea- 
sonably be discovered by the claimant two or more years after 
the occurrence of the last act of the defendant giving rise to the 
cause of action, suit must be commenced within one year from 
the date discovery is made: Provided nothing herein shall be con- 
strued to reduce the statute of limitation in any such case below 
three years. Provided further, that in no event shall an action be 
commenced more than four years from the last act of the defend- 
ant giving rise to the cause of action . . . . 

Plaintiffs' characterization of their claim against Johnson as a 
"breach of fiduciary duty" is not meaningful. Instead, we believe 
plaintiffs' claim is one of ordinary legal malpractice. As such, it prop- 
erly falls within the parameters of N.C. Gen. Stat. $ 1-15(c). Careful 
examination of plaintiffs' complaint shows that the last act per- 
formed by Johnson of which they complain is the deed of transfer he 
prepared in November 1990. Since over three years had passed from 
that time until plaintiffs' lawsuit was filed in June 2000, plaintiffs' 
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claim against Johnson was barred by the statute of limitations con- 
tained in N.C. Gen. Stat. $ 1-15(c). 

(b) N.C. Gen. Stat. $ 1-52(9) (1999) 

Plaintiffs' lawsuit is also barred by N.C. Gen. Stat. # 1-52(9). 
Section 1-52(9) provides a three-year statute of limitations: 

(9) For relief on the ground of fraud or mistake; the cause of 
action shall not be deemed to have accrued until the discov- 
ery by the aggrieved party of the facts constituting the fraud 
or mistake. 

Our Supreme Court has held that N.C. Gen. Stat. 3 1-52(9) applies 
" 'to all actions, both legal and equitable, where fraud is an element, 
and to all forms of fraud, including deception, imposition, duress, and 
undue influence.' " Swartzberg v. Insurance Co., 252 N.C. 150, 156, 
113 S.E.2d 270, 277 (1960) (quoting McIntosh, North Carolina 
Practice and Procedure # 183). See also Little v. Bank, 187 N.C. 1, 
121 S.E. 185 (1924) (placing claims of undue influence under the 
three-year statute of limitations). Applying these principles to the 
present case, we conclude that plaintiffs' complaint was filed four 
years and one month beyond the statute of limitations and is, there- 
fore, time-barred. l 

( c )  N.C. Gen. Stat. 5 1-52(1) (1999) 

Defendants Campbell University and Wiggins also assert that 
plaintiffs' complaint arises in contract; defendants thus argue that 
a three-year statute of limitations applies under N.C. Gen. Stat. 
3 1-52(1), which states: 

Within three years an action- 

(1) Upon a contract, obligation or liability arising out of a con- 
tract, express or implied, except those mentioned in the 
preceding sections or in G.S. 1-53(1). 

Defendants urge this Court to adopt the three-year statute of limita- 
tions to the extent that plaintiffs' lawsuit is construed as a breach of 

1. We also note that the statute of limitations began no later than 16 May 1996, the 
date of Mrs. Campbell's death. Plaintiffs are bound by the statute of limitations a s  it 
would apply to their aunt; it does not matter when they discovered the undue influ- 
ence, because plaintiffs' claim of undue influence derives from transactions between 
their aunt and defendants. Additionally, we recognize that Mrs. Campbell never sought 
to set aside any of the documents she executed and did not revoke any of her revoca- 
ble estate planning documents. 
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fiduciary duty by defendants to Mrs. Campbell. See Davis v. Wrenn, 
121 N.C. App. 156, 464 S.E.2d 708 (1995)) cer-t. denied, 343 N.C. 305, 
471 S.E.2d 69 (1996) (breach of fiduciary duty by executor is gov- 
erned by the three-year statute of limitations provided in N.C. Gen. 
Stat. 5 1-52(1)). See also Tyson v. N.C.N.B., 305 N.C. 136, 142, 286 
S.E.2d 561, 565 (1982) (applying Section 1-52(1) to actions regarding 
an executor's breach of fiduciary duties). 

The crux of plaintiffs' complaint is that all the documents exe- 
cuted by Mrs. Campbell were improper. However, after determining 
that plaintiffs' lawsuit is governed by the three-year statutes of limi- 
tations, we conclude that plaintiffs were not timely with any of their 
filings. 

Three-Year Statute 

Plaintiffs' lawsuit was not filed until June 2000, more than three years 
after each document was executed. Plaintiffs' lawsuit is time-barred 
with respect to all the documents of which plaintiffs complain. 
Plaintiffs' first assignment of error is, therefore, overruled. 

11. The Caveat Proceeding and Subject Matter Jurisdiction 

[2] Throughout their second assignment of error, plaintiffs argue 
they are not challenging the validity of the will as part of this appeal; 
however, after careful examination of the record below, we conclude 
that plaintiffs are challenging not only the iuter vivos transfers made 
by their aunt, but also the underlying will. 

In their brief to this Court, plaintiffs assert that "the caveat is con- 
cerned with the validity of the will and the civil complaint that is the 
subject of this action is only attacking the validity of the inter vivos 
transactions." We do not agree. Paragraph 9 of plaintiffs' complaint 
makes the following allegation: 
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9. The execution of the purported will (in January 1988) was 
the result of a plan on the part of agents and representatives of 
Campbell University to have her transfer to Campbell University, 
by will, contract and agreement, trust agreement, and otherwise 
almost all of the assets which belonged to Gladys Campbell and 
thereby inevitably deprive the members of her family, who were 
the natural objects of her affection, of opportunity for benefit 
from these transferred assets during her life or at her death. 

(Emphasis added.) This language indicates that the will itself was 
under attack by plaintiffs in both their complaint and in the caveat 
proceeding. 

To the extent that plaintiffs' complaint states Campbell 
University obtained property from the probate of Mrs. Campbell's 
will, we conclude their exclusive remedy is the caveat proceeding. 
We also take judicial notice of the fact that Mrs. Campbell's 1988 will 
and her 1990 codicil were deemed valid by the Harnett County 
Superior Court on 24 April 2001, as part of the disposition of the 
caveat proceeding. (In the Matter of the Will of Gladys Baars 
Campbell, No. 96 E 227; appealed to the North Carolina Court of 
Appeals, No. COA01-1223; filed 28 September 2001 and docketed 5 
October 2001.) Therefore, until such time as the will and codicil are 
deemed invalid, we will treat them as the valid last will and codicil of 
Mrs. Campbell. 

N.C. Gen. Stat. § 31-32 (1999) states: 

At the time of application for probate of any will, and the pro- 
bate thereof in common form, or at any time within three years 
thereafter, any person entitled under such will, or interested in 
the estate, may appear in person or by attorney before the clerk 
of the superior court and enter a caveat to the probate of such 
will: Provided, that if any person entitled to file a caveat be within 
the age of 18 years, or insane, or imprisoned, then such person 
may file a caveat within three years after the removal of such 
disability. 

Notwithstanding the provisions of the first paragraph of 
this section, as to persons not under disability, a caveat to the 
probate of a will probated in common form prior to May 1, 1951, 
must be filed within seven years of the date of probate or 
within three years from May 1, 1951, whichever period of time is 
shorter. 
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In general, "[tlhe purpose of a caveat is to determine whether the 
paperwriting purporting to be a will is in fact the last will and testa- 
ment of the person for whom it is propounded." In  re Spinks, 7 N.C. 
App. 417, 423, 173 S.E.2d 1, 5 (1970). "The filing of a caveat is the cus- 
tomary and statutory procedure for an attack upon the testamentary 
value of a papenvriting which has been admitted by the clerk of su- 
perior court to probate in common form." Id. An attack upon a will 
offered for probate must be direct and by caveat; a collateral attack 
is not permitted. I n  re Will of Charles, 263 N.C. 411, 415, 139 S.E.2d 
588, 591 (1965); see also Johnson v. Stevenson, 269 N.C. 200, 202, 152 
S.E.2d 214,216 (1967); and Casstevens v. Wagoner, 99 N.C. App. 337, 
338,392 S.E.2d 776, 778 (1990). Additionally, a direct attack by caveat 
has been held a complete and adequate remedy at law, such that a 
plaintiff is not entitled to equitable relief. Johnson, 269 N.C. at 204, 
152 S.E.2d at 217. 

Plaintiffs requested the imposition of a constructive trust in their 
complaint, as well as damages. To the extent that such relief is pred- 
icated upon the provisions of Mrs. Campbell's will, those issues were 
properly dismissed by the trial court, as they constituted an attack on 
the validity of the will and should have been raised in the caveat pro- 
ceeding, rather than in this lawsuit. We further note that "[aln attack 
on the validity of a will most commonly deals with issues involving 
undue influence and testamentary capacity." Brickhouse v. 
Brickhouse, 104 N.C. App. 69,72,407 S.E.2d 607,609-10 (1991). Thus, 
plaintiffs' allegations of undue influence by defendants upon their 
aunt should also have been made in the caveat proceeding, rather 
than in this complaint. Such action is the correct method of disposi- 
tion under N.C. Gen. Stat. 5 1A-1, Rule 12(h)(3) (1999), which states: 

Whenever it appears by suggestion of the parties or otherwise 
that the court lacks jurisdiction over the subject matter, the court 
shall dismiss the action. 

Therefore, to the extent the complaint and the caveat deal with 
the same issues and request resolution of those issues, the trial court 
did not have subject matter jurisdiction to consider the later filed 
complaint when the cavea,t proceeding was still pending in Harnett 
County. As the trial court lacked subject matter jurisdiction to decide 
the propriety of the transfers effectuated by Mrs. Campbell's will, 
plaintiffs' second assignment of error is ~ v e r r u l e d . ~  

2. We note that plaintiffs requested an equitable remedy (the constructive trust) 
in their complaint. If plaintiffs successfully challenged the validity of the will in the 
caveat proceeding, they would be able to set aside their aunt's 1988 will and 1990 cod- 
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111. Claims Against Wiggins in His Individual Capacity 

[3] Plaintiffs next argue it was proper for them to assert causes of 
action against defendant Wiggins in his individual capacity because 
"a person is personally liable for all torts committed by him, notwith- 
standing that he may have acted as an agent for another or as an offi- 
cer for a corporation." Baker v. Rushing, 104 N.C. App. 240, 247, 409 
S.E.2d 108, 112 (1991). Plaintiffs also assert that Wiggins is liable to 
plaintiffs for "facilitation of fraud." Defendant Wiggins maintains that 
the claims against him in his individual capacity were properly dis- 
missed because " '[d]ismissal of a complaint is proper under the pro- 
visions of Rule 12(b)(6) of the North Carolina Rules of Civil 
Procedure . . . when some fact disclosed in the complaint necessarily 
defeats the plaintiff's claim.' " Hooper v. Liberty Mut. Ins. Co., 84 
N.C. App. 549, 551, 353 S.E.2d 248, 250 (1987) (quoting Oates v. JAG, 
Inc., 314 N.C. 276, 278, 333 S.E.2d 222, 224 (1985)). 

Examination of the 4 June 1996 Letters Testamentary indicates 
that the Clerk of Harnett County Superior Court named Campbell 
University, Inc., by Norman A. Wiggins, as the Executor of the Estate 
of Gladys Baars Campbell. Wiggins asserts that plaintiffs' complaint 
alleges no facts which demonstrate any wrongdoing by Wiggins him- 
self. Since conclusions of law or unwarranted deductions of fact are 
not considered during a motion to dismiss, plaintiffs' failure to allege 
such facts is fatal to this claim. Plaintiffs' complaint specifically 
refers to Wiggins as President of Campbell University. There are 
many examples in plaintiffs' complaint wherein they describe actions 
by Wiggins as done "on behalf of Campbell University." Wiggins did 
not derive any personal benefit from his actions with respect to Mrs. 
Campbell. Also, the simple fact that defendant Wiggins was Mrs. 
Campbell's alternate attorney-in-fact does not mean that he can be 
sued individually, unless plaintiffs show he committed some wrong- 
doing as her attorney-in-fact. We also note that, aside from the fact 
that Wiggins was named as alternate attorney-in-fact under Mrs. 
Campbell's Power of Attorney, plaintiffs have failed to show that 
either Wiggins or Campbell University acted in a fiduciary relation- 
ship to Mrs. Campbell. See In re Estate of Ferguson, 135 N.C. App. 
102, 105, 518 S.E.2d 796, 798-99 (1999) ("trial court's jury instruction 
that a power of attorney creates a fiduciary relationship between 
principal and attorney-in-fact held error when the power of attorney 
did not exist when the will was executed"), id. (quoting I n  re Will of 

icil and could offer her earlier 1984 will for probate. At no point, however, would plain- 
tiffs be entitled to equitable remedies as a result of the caveat proceeding. 
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Atkinson, 225 N.C. 526, 529-30,35 S.E.2d 638, 640 (1945)). Therefore, 
because plaintiffs were unable to allege facts showing wrongdoing by 
Wiggins a s  an individual against Mrs. Campbell, their third assign- 
ment of error is overruled. 

IV. Ethics Violations and Unauthorized Practice 
o f  Law Claims 

[4] Finally, plaintiffs assert Wiggins and Campbell University 
exercised undue influence over Mrs. Campbell, violated the Rules 
of Professional Conduct, and engaged in the unauthorized practice 
of law, all in furtherance of their "goal" of unduly influencing 
Mrs. Campbell. Plaintiffs argue they are not suing defendants for 
violating specific aspects of the law, but rather for unduly influenc- 
ing Mrs. Campbell into executing documents favoring Campbell 
University. 

This Court has held that "a breach of a provision of the Code of 
Professional Responsibility is not 'in and of itself. . . a basis for civil 
liability . . . .' " Webster v. Powell, 98 N.C. App. 432, 439, 391 S.E.2d 
204, 208 (1990), aff'd, 328 N.C. 88, 399 S.E.2d 113 (1991) (quoting 
McGee v. Eubanks, 77 N.C. App. 369, 374, 335 S.E.2d 178, 181 (1985), 
disc. review denied, 315 N.C. 589, 341 S.E.2d 27 (1986)). Also, evi- 
dence of purported rules violations is properly excluded when a case 
is subject to dismissal. Id. This rule of law was incorporated into 
Revised Rule of Professional Conduct 0.2 as follows: 

Violation of a Rule should not give rise to a cause of action 
nor should it create any presumption that a legal duty has been 
breached. The Rules are designed to provide guidance to lawyers 
and to provide a structure for regulating conduct through disci- 
plinary agencies. They are not designed to be a basis for civil lia- 
bility. Furthermore, the purpose of the Rules can be subverted 
when they are invoked by opposing parties as  procedural 
weapons. The fact that a Rule is a just basis for a lawyer's self- 
assessment, or for sanctioning a lawyer under the administration 
of a disciplinary authority, does not imply that an antagonist in a 
collateral proceeding or transaction has standing to seek enforce- 
ment of the Rule. Accordingly, nothing in the Rules should be 
deemed to augment any substantive legal duty of lawyers or the 
extra-disciplinary consequences of violating such a duty. 

Plaintiffs also cite N.C. Gen. Stat. $ 84-5 (1999) in their complaint 
and argue it prohibits unauthorized practice of law by a corporation. 
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However, that statute does not provide a private cause of action. 
Since plaintiffs are private citizens, they cannot recover for any 
alleged violation of this statutory provision. See Vanasek v. Duke 
Power Co., 132 N.C. App. 335,338,511 S.E.2d 41,44, cert. denied, 350 
N.C. 851, 539 S.E.2d 13 (1999). We also agree with defendants' posi- 
tion that the Clerk of Harnett County Superior Court issued Letters 
Testamentary and such action invokes a presumption of validity until 
a reviewing court states otherwise. We will therefore treat the 1988 
will and the 1990 codicil as the valid last will of Mrs. Campbell until 
such time as it is overturned by a reviewing court. 

Based on a careful review of the record and the arguments 
presented by the parties, we conclude the trial court properly dis- 
missed plaintiffs' action. 

Affirmed. 

Judges WYNN and BRYANT concur. 

STATE O F  NORTH CAROLINA v. CHRISTOPHER SCOTT ROBINSON 

No. COA00-1247 

(Filed 5 February 2002) 

1. Search and Seizure- search by parole officer-not in lieu 
of search warrant 

The trial court did not err by denying a defendant's motion to 
suppress marijuana eventually found after a parole officer 
attempted to gain entry into defendant's house pursuant to a 
parole condition allowing warrantless searches where defendant 
contended that the use of the parole officer's authority was in lieu 
of police officers obtaining a search warrant and was not in fur- 
therance of the supervisory goals of probation. The fact that 
other police officers were in the area of defendant's home when 
the parole officer approached defendant did not affect the legal- 
ity of the parole officer's conduct, and the Fourth Amendment 
does not limit searches pursuant to probation conditions to those 
searches that have a probationary purpose. 
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2. Search and Seizure- unlawful warrantless entry-subse- 
quent warrant-independent source doctrine 

Assuming that a warrantless entry by officers into defend- 
ant's home was not justified by exigent circumstances and was 
unlawful, evidence thereafter seized from the home pursuant to a 
subsequently obtained search warrant was admissible under the 
independent source doctrine where the search warrant was 
obtained on the basis of an informant's tip that defendant was 
growing marijuana in his home, corroborating evidence was 
obtained while officers were lawfully on the premises attempting 
to gain consent to search, and defendant refused to consent to a 
search; the warrant application contained no information con- 
cerning what the officers observed when they initially entered 
the home without a warrant; and there was no indication that 
the warrant was prompted by what the officers saw during the 
warrantless entry. 

3. Search and Seizure- warrant-probable cause-corrobo- 
ration of tip 

A detective's affidavit provided a sufficient showing of prob- 
able cause to support issuance of a search warrant where an 
informant's anonymous tip was not reliable standing alone, but 
the information in the tip was sufficiently corroborated to pro- 
vide reasonable cause to believe that a search of defendant's 
house would reveal marijuana. 

4. Appeal and Error- appointment of counsel refused-no 
prejudicial error 

There was no prejudicial error in a marijuana prosecution 
where the court refused to appoint appellate counsel without 
making findings and conclusions regarding defendant's financial 
status but defendant's counsel took all of the necessary steps to 
docket defendant's appeal and filed a brief on defendant's behalf. 
The denial of defendant's request for appointed counsel was not 
prejudicial to defendant's right to counsel. 

Appeal by defendant from judgment entered 18 May 2000 by 
Judge Knox V. Jenkins, Jr. in Johnston County Superior Court. Heard 
in the Court of Appeals 8 October 2001. 
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Attorney General Roy Cooper, by Assistant Attorney General 
Michael C. Warren, for the State. 

Kristoff Law Offices, PA., by Sharon H. Kristoff, for defendant- 
appellant. 

CAMPBELL, Judge. 

Defendant was indicted for maintaining a dwelling for keeping 
and selling controlled substances, manufacturing marijuana, and pos- 
session with the intent to manufacture, sell or deliver marijuana. 
Defendant filed a motion to suppress evidence seized from his home 
pursuant to a search conducted on 8 September 1999. Defendant 
argued that the officers entered his house without a warrant, without 
probable cause, and in the absence of exigent circumstances, and 
that the subsequently obtained search warrant was not supported by 
probable cause. The trial court denied Defendant's motion to sup- 
press and signed an order to that effect on 18 May 2000. This original 
order was misplaced and the trial court entered an exact copy of the 
original on 15 September 2000 n u n c  pro tunc 18 May 2000. 
Subsequent to the denial of his motion to suppress, Defendant pled 
guilty to manufacturing marijuana and maintaining a dwelling for 
keeping and selling controlled substances. Defendant received a sus- 
pended prison sentence with supervised probation for three years. 
From the denial of his motion to suppress, Defendant appeals pur- 
suant to N.C. Gen. Stat. # 15A-979(b). 

The facts pertinent to this appeal are as follows: On 31 August 
1999, Captain Mardy Benson ("Captain Benson") of the Johnston 
County Sheriff's Department received an anonymous tip advising that 
the informant had been present at a store and overheard a conversa- 
tion concerning Christopher Robinson ("Robinson," or "Defendant") 
and a marijuana growing operation located in the bedrooms of 
Robinson's house. Specifically, the anonymous informant overheard 
that Robinson was on probation, that Robinson's probation officer 
had come by Robinson's house, and that Robinson could not believe 
his probation officer had not seen the grow lights or smelled the mar- 
ijuana. The informant further overheard that someone was coming by 
Robinson's house to pick up some marijuana that had been harvested 
from the plants growing in the house, that the marijuana growing 
operation was a hydroponic system, and that Robinson's wife's name 
was Terrell. The informant also advised Captain Benson that she did 
not know Robinson. 
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Captain Benson informed Agent A.W. Bryan ("Agent Bryan"), a 
detective on the Johnston County Interagency Drug Task Force, of 
the details of this anonymous tip. Agent Bryan recognized the name 
Christopher Robinson and, upon investigation, discovered that she 
had arrested Christopher Robinson on 15 May 1998 and charged him 
with maintaining a place to keep controlled substances, possession 
with intent to manufacture, sell and deliver marijuana, and manufac- 
turing marijuana. This earlier arrest of Robinson was the result of a 
consensual search of Robinson's residence, which led to the discov- 
ery of approximately ten marijuana plants in various stages of growth 
and cultivation, grow lamps, a bag containing approximately 0.2 
grams of marijuana, and other paraphernalia commonly used in the 
indoor cultivation and manufacture of marijuana. This growing 
operation was primarily located in the bedroom closet of Robinson's 
then residence. 

After receiving the information from the anonymous tip, Agent 
Bryan contacted the Johnston County Probation Parole Office and 
spoke with Officer Stephen Wood ("Officer Wood"), who informed 
Agent Bryan that Robinson was still on probation from this earlier 
drug offense, and as a special condition of his probation, Robinson 
had agreed to submit to warrantless searches of his person and resi- 
dence. Agent Bryan and Officer Wood discussed setting up a date and 
time at which to attempt to conduct a warrantless search of 
Robinson's house pursuant to his probation. 

On 7 September 1999, Agent Bryan and Officer Wood decided that 
they would go to Robinson's house the following night. Officer Wood 
would attempt to gain consent to search the house, and if Robinson 
refused to consent, he would be arrested for a probation violation. 
Agent Bryan and other officers of the Interagency Drug Task Force 
planned to be at a prearranged location in the general area of 
Robinson's house in case Officer Wood needed some assistance. 

On 8 September 1999, Officer Wood and Probation Officer Jansen 
Lee ("Officer Lee") went to Robinson's house, located at 3388 U.S. 
301 South, to attempt to gain consent to search. When the officers 
arrived, Robinson stepped off the front porch and met them in front 
of the house. Officer Wood asked Robinson for consent to search the 
house. After conferring with Terrell Allen ("Allen"), who the record 
indicates is Robinson's girlfriend and not his wife, and who had 
joined Robinson and the officers outside, Robinson refused to grant 
consent for a search. Officer Wood explained to Robinson that his 
refusal to consent was a violation of his probation and that he was 
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going to be arrested. Robinson replied, "Okay. You can arrest me." 
Robinson was arrested and taken to Johnston County Jail. Agent 
Bryan, stationed at the prearranged location with other agents of the 
Drug Task Force, was notified of Robinson's arrest. 

At that point, Agent Bryan and the other officers decided to go to 
the house themselves to attempt to obtain consent to search from 
Allen, who they knew to be there based on Officer Wood's earlier 
encounter with her. Lieutenant Daughtry and Special Agent Parrish 
knocked on the front door and identified themselves. Agent Bryan 
remained stationed near her car, which was parked at the front of the 
driveway, approximately ten feet from the house. The driveway ran 
along the right side of the house, placing Agent Bryan and her car in 
close proximity to an air-conditioning unit which was located on the 
ground immediately beside the house. Lieutenant Daughtry and 
Agent Parrish received no response in their repeated attempts to get 
someone to come to the door. Meanwhile, from her location approx- 
imately three to five feet from a window of the house, Agent Bryan 
observed movement inside the house. Lieutenant Daughtry and Agent 
Parrish then joined Agent Bryan at her location on the right side of 
the house. From this location, the officers smelled a strong odor of 
marijuana emanating from the house, in and around the vicinity of the 
air-conditioning unit. 

The officers then decided to return to their prearranged location 
to meet with other agents and decide how to proceed. Upon their 
return to the prearranged location, Lieutenant Daughtry decided to 
call the house to talk with Allen in another attempt to gain consent to 
search. Lieutenant Daughtry spoke with Allen over the phone and 
Allen refused to grant consent. Allen also told Lieutenant Daughtry 
that she wanted to contact her lawyer. 

At this time, the officers called District Attorney Tom Lock to 
explain the situation and make sure there were sufficient exigent cir- 
cumstances present to allow the officers to enter the house without 
a warrant in order to secure the premises and prevent the destruction 
of any evidence. District Attorney Lock told the officers that they 
could enter the house without a warrant, and the officers returned to 
the house to do so. 

After another unsuccessful attempt to get a response from knock- 
ing on the front door, the officers broke into the house. Once inside, 
the officers restrained Allen and conducted a protective sweep of the 
house to search for any other inhabitants and secure the premises 
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and any evidence that could possibly be destroyed. Agent Bryan then 
went back to her office and prepared the search warrant application 
that was submitted to the magistrate. 

As part of the search warrant application, Agent Bryan swore to 
the following: (1) Robinson's previous arrest on drug charges and the 
evidence that was discovered upon searching Robinson's house in 
connection with this previous arrest; (2) the anonymous tip received 
by Captain Benson concerning Robinson and a marijuana growing 
operation; (3) Agent Bryan's confirmation through Officer Wood that 
Robinson was in fact on probation; (4) Robinson's refusal to consent 
to a search of the house; (5) Robinson's subsequent arrest for a pro- 
bation violation for refusing to consent; (6) the subsequent unsuc- 
cessful attempt to secure consent to search from Allen; (7) Agent 
Bryan's observation of movement inside the house; and (8) the offi- 
cers' detection of the odor of marijuana emanating from the house. 
Based on these facts and her law enforcement experience, Agent 
Bryan gave her opinion that probable cause was present to believe 
that marijuana, drug paraphernalia, and other indicia of drug activity 
were present in and around Robinson's house. The magistrate issued 
the search warrant and the officers returned to Robinson's house to 
conduct the search. The officers' search resulted in the seizure of 
marijuana, marijuana cultivation paraphernalia, and a .12-gauge 
shotgun. 

Defendant brings forward numerous assignments of error which 
present three arguments against the trial court's denial of Defendant's 
motion to suppress. Defendant also assigns error to the trial court's 
failure to appoint counsel to perfect his appeal. After a careful review 
of the record, briefs, and transcript, we affirm the trial court's denial 
of Defendant's motion to suppress. 

"Upon a voir dire hearing pursuant to a motion to suppress evi- 
dence, the trial court's findings of fact, if supported by competent 
evidence, are conclusive and binding on the appellate courts. The 
conclusions drawn from the facts found are, however, reviewable." 
State v. Wallace, 111 N.C. App. 581, 584, 433 S.E.2d 238, 240 (1993). 

[I] Defendant first contends that the trial court erred in not granting 
his motion to suppress on the ground that the law enforcement offi- 
cers unlawfully attempted to have a probation officer conduct a war- 
rantless search of Defendant's residence as part of their criminal 
investigation, and not as part of the probation supervision process. 
Defendant's argument has no merit. 
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"The touchstone of the Fourth Amendment is reasonableness, 
and the reasonableness of a search is determined 'by assessing, on 
the one hand, the degree to which it intrudes upon an individual's 
privacy and, on the other, the degree to which it is needed for the pro- 
motion of legitimate governmental interests."' United States v. 
Knights, - US. --, -, - L. Ed. 2d -, - (No. 00-1260, 
filed 10 December 2001) (quoting Wyoming v. Houghton, 526 U.S. 
295, 300, 143 L. Ed. 2d 408, 414 (1999)). Defendant's status as a 
probationer subject to a search condition bears on both sides of that 
balance. "Just as other punishments for criminal convictions curtail 
an offender's freedoms, a court granting probation may impose 
reasonable conditions that deprive the offender of some free- 
doms enjoyed by law-abiding citizens." Id .  In the instant case, as a 
special condition of probation for his previous drug conviction, 
Defendant was required to "[sJubmit at reasonable times to warrant- 
less searches by a probation officer of his person and of his vehicle 
and premises while he is present, for purposes specified by the court 
and reasonably related to his probation supervision . . . ." N.C. Gen. 
Stat. 9 15A-1343(b1)(7) (1999). This probation condition significantly 
diminished Defendant's reasonable expectation of privacy. 

"In assessing the governmental interest side of the balance, it 
must be remembered that 'the very assumption of the institution of 
probation' is that the probationer 'is more likely than the ordinary cit- 
izen to violate the law.' " Knights, - U S .  at -, - L. Ed. 2d at - 
(quoting Griffin u. Wisconsin, 483 U.S. 868, 880, 97 L. Ed. 2d 709, 721 
(1987)). Accordingly, the State's "interest in apprehending violators 
of the criminal law, thereby protecting potential victims of criminal 
enterprise, may therefore justifiably focus on probationers in a way 
that it does not on the ordinary citizen." Id. 

Nonetheless, Defendant contends that Agent Bryan used Officer 
Wood's authority to search Defendant in lieu of obtaining a search 
warrant, thereby resulting in an attempt by Officer Wood to gain con- 
sent to search Defendant's house which was not in furtherance of the 
supervisory goals of probation, and was therefore unreasonable 
under the Fourth Amendment. The record shows that after receiving 
an anonymous tip indicating that Defendant was growing marijuana 
in his house, Agent Bryan provided that information to Officer Wood, 
who was Defendant's probation officer as a result of an earlier 
offense likewise involving the indoor cultivation of marijuana. This 
information indicated to Officer Wood that Defendant was in viola- 
tion of his probation. It clearly furthered the supervisory goals of pro- 
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bation for Agent Bryan to forward this information to Officer Wood, 
and for Officer Wood to attempt to investigate this information fur- 
ther by seeking Defendant's consent to a search of the house. The 
fact that Agent Bryan and other officers were in the general area of 
Defendant's home when Officer Wood approached him about con- 
senting to a search does not affect the legality of Officer Wood's con- 
duct. See State v. Church, 110 N.C. App. 569,576,430 S.E.2d 462,466 
(1993) ("the presence and participation of police officers in a search 
conducted by a probation officer, pursuant to a condition of proba- 
tion, does not, standing alone, render the search invalid"). Further, in 
Knights, the United States Supreme Court recently held that a law 
enforcement officer's search of a probationer subject to a search con- 
dition does not violate the Fourth Amendment when the law enforce- 
ment officer has reasonable suspicion that the probationer is engaged 
in criminal activity. Knights, - U.S. at -, - L. Ed. 2d at -. 
Thus, the Fourth Amendment does not  limit searches pursuant to 
probation conditions to those searches that have a "probationary 
purpose." Id. Accordingly, we overrule Defendant's first assignment 
of error. 

[2] Next, Defendant argues that the trial court erred in its conclusion 
that the officers' warrantless entry into Defendant's home was justi- 
fied by exigent circumstances. Assuming, arguendo, that the officers' 
warrantless entry into Defendant's home was not justified by exigent 
circumstances, the evidence later seized as a result of the subse- 
quently obtained search warrant is nevertheless admissible under the 
independent source doctrine. 

"The exclusionary rule prohibits introduction into evidence of 
tangible materials seized during an unlawful search." Wallace, 11 1 
N.C. App. at 589, 433 S.E.2d at 243 (citing Murray v. United States, 
487 U.S. 533,101 L. Ed. 2d 472 (1988)). However, evidence is not to be 
excluded if the connection between the unlawful search and the dis- 
covery and seizure of the evidence is so attenuated as to dissipate the 
taint, as where the police had an independent source for discovery of 
the evidence. Id. "The independent source doctrine permits the intro- 
duction of evidence initially discovered during, or as a consequence 
of, an unlawful search, but later obtained independently from lawful 
activities untainted by the initial illegality." Id. However, "[alny 
search pursuant to a warrant is not a genuinely independent source 
of information sufficient to remove the taint of an earlier unlawful 
entry if the warrant was either prompted by what officers saw in the 
initial unlawful entry, or if the information obtained during the entry 
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was presented to the Magistrate and affected his decision to issue the 
search warrant." Id. at 590, 433 S.E.2d at 243. 

In applying the independent source doctrine in Segura v. United 
States, 468 U.S. 796, 82 L. Ed. 2d 599 (1984), the United States 
Supreme Court held that a search warrant was valid where the in- 
formation used to obtain the search warrant was not derived from an 
initial unlawful entry, but rather came from sources wholly uncon- 
nected with the unlawful entry and was known to the agents well 
before the initial unlawful entry. Thus, the dispositive question is 
whether the search warrant in the case sub judice was based on, or 
prompted by, information obtained from the officers' warrantless 
entry, or was it based on information acquired independently of 
the warrantless entry so as to purge the search warrant of the 
primary taint. 

In the instant case, the officers had acquired information from an 
anonymous informant and decided to investigate further. Upon inves- 
tigation, the officers corroborated some of the information provided 
by the informant. The officers attempted to gain consent to search 
Defendant's house, but were denied. While attempting to gain con- 
sent, the officers discovered further evidence corroborating the 
informant's tip. The officers then entered the home to secure it and 
any evidence it might contain, and then went to apply for a search 
warrant. In the search warrant application, the affiant referenced as 
grounds for probable cause (1) the informant's tip, (2) Defendant's 
refusal to consent to a search of the house, and (3) and the corrobo- 
rating evidence, including the strong odor of marijuana, obtained 
while legally on Defendant's property attempting to gain consent to 
search. The warrant application contained no information concern- 
ing what the officers observed when they initially entered the house 
without a warrant. Nor is there any indication that the search warrant 
application was prompted by what the officers saw in the warrantless 
entry. Thus, the search warrant was not tainted by the officers' war- 
rantless entry. Accordingly, Defendant's second assignment of error 
is overruled. 

[3] Defendant further contends that the trial court erred in conclud- 
ing that Agent Bryan's affidavit provided a sufficient showing of prob- 
able cause to support the magistrate's issuance of the search warrant. 
We disagree. 

In determining whether probable cause exists for the issuance of 
a search warrant, the "totality of the circumstances" test enunciated 
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in Illinois v. Gates, 462 U.S. 213, 76 L. Ed. 2d 527 (1983), is to be 
applied. State v. Beam, 325 N.C. 217, 381 S.E.2d 327 (1989); State v. 
Arrington, 311 N.C. 633,319 S.E.2d 254 (1984); State v. Witherspoon, 
110 N.C. App. 413, 429 S.E.2d 783 (1993). The "totality of the circum- 
stances" test has been described as follows: 

The task of the issuing magistrate is simply to make a practical, 
common sense decision whether, given all the circumstances set 
forth in the affidavit before him, including the "veracity" and 
"basis of knowledge" of persons supplying hearsay information, 
there is a fair probability that contraband or evidence of crime 
will be found in a particular place. And the duty of the reviewing 
court is sin~ply to ensure that the magistrate had a "substantial 
basis for . . . conclud[ing]" that probable cause existed.[citation 
omitted]. 

Arrington, 311 N.C. at 638, 319 S.E.2d at 257-58 (quoting Illinois v. 
Gates, 462 US. 213, 238-39, 76 L. Ed. 2d 527, 548 [1983]). "The affi- 
davit is sufficient if it supplies reasonable cause to believe that the 
proposed search for evidence probably will reveal the presence upon 
the described premises of the items sought and that those items will 
aid in the apprehension or conviction of the offender." Id. at 636,319 
S.E.2d at 256. Under the "totality of the circumstances" test, the dis- 
positive question is "whether the evidence as a whole provides a sub- 
stantial basis for concluding that probable cause exists." Beam, 325 
N.C. at 221, 381 S.E.2d at 329. 

In the instant case, the magistrate had before him the following 
information: (1) that Defendant had previously been arrested on mar- 
ijuana-related charges after a search of his residence revealed the 
presence of marijuana and paraphernalia used in the indoor cultiva- 
tion of marijuana; (2) that Defendant was still on probation for this 
previous violation of the Controlled Substances Act; (3) that the affi- 
ant had received information that Defendant was again growing mar- 
ijuana in his residence and that an individual was coming by the 
house to pick up some marijuana that had been harvested from the 
plants in the house; (4) that Defendant refused to allow his probation 
officer to conduct a warrantless search of his residence pursuant to 
the terms of Defendant's probation; (5) that Defendant's girlfriend 
also refused to consent to a search of the residence; (6) that while 
unsuccessfully attempting to get Defendant's girlfriend to respond to 
their knocks on the front door of the residence, the officers observed 
movement inside the house; and (7) that the officers smelled a strong 
odor of marijuana emanating from the house. 
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The magistrate was presented with a sworn affidavit signed by 
Agent Bryan. Agent Bryan's affidatit stated that Captain Benson had 
been informed by an anonymous informant that Defendant was grow- 
ing marijuana in his house. "The police officer making the affidavit 
may do so in reliance upon information reported to him by other offi- 
cers in the performance of their duties." State v. Vestal, 278 N.C. 561, 
576, 180 S.E.2d 755, 765 (1971). Agent Bryan's affidavit reflected that 
the anonymous tip was based on a conversation overheard by the 
informant concerning Defendant and Defendant's marijuana growing 
operation. The informant provided the following details of this con- 
versation: (1) where in the house the marijuana was being grown 
(two bedrooms), (2) that Defendant was currently on probation, (3) 
that an exchange of harvested marijuana was planned, and (4) that 
the marijuana growing operation was a hydroponic system. However, 
the affidavit does not contain any information as to when the inform- 
ant overheard the conversation involving Defendant, when the 
planned exchange of marijuana was to take place, or where 
Defendant's residence was actually located. Further, the anonymous 
informant advised that she did not know Defendant. Agent Bryan's 
affidavit also lacks any statement that the informant had provided 
law enforcement officers with accurate and useable information in 
the past. Therefore, the anonymous informant's tip does not contain 
sufficient evidence of reliability to make it, standing alone, sufficient 
to support the magistrate's probable cause determination. 

However, Agent Bryan's affidavit contains several pieces of infor- 
mation that tend to corroborate the informant's anonymous tip. First, 
Agent Bryan's investigation revealed that Defendant was in fact on 
probation at the time. Second, both Defendant and Defendant's girl- 
friend refused to grant consent to law enforcement officers to con- 
duct a search of the house, further corroborating the likelihood that 
contraband of some kind may be present in the house. Third, the affi- 
ant observed movement inside the house while the other officers 
were knocking on the front door in an unsuccessful attempt to gain 
consent to search. Finally, the affiant and the other officers smelled 
a strong odor of marijuana emanating from the house. 

Defendant contends that the information concerning movement 
inside the house and the odor of marijuana emanating from the house 
cannot be considered in determining whether the search warrant was 
supported by probable cause because that information itself was 
obtained pursuant to an illegal search. While Defendant concedes 
that the officers were entitled to go to the front door of Defendant's 
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house for the purpose of a general inquiry or interview, see State v. 
Prevette, 43 N.C. App. 450, 455, 259 S.E.2d 595, 599-600 (1979), 
Defendant argues that the officers were not allowed to look around 
the yard and into the windows of the house. The legal questions 
are whether Agent Bryan had a right to be on the right side of the 
house when she looked through the window and observed movement 
inside the house, and whether all three officers had a right to be in 
the vicinity of the air-conditioning unit when they smelled the odor 
of marijuana. 

The record reveals that Agent Bryan remained stationed near her 
car when the other officers approached the front door of Defendant's 
house. Agent Bryan's car was located in the driveway on the right 
side of the house, approximately ten feet away from the house. If the 
officers were entitled to enter Defendant's driveway and go to the 
front door, which is undisputed, there is nothing unlawful or unrea- 
sonable about Agent Bryan remaining in close proximity to her car 
approximately five feet from the house while the other two offi- 
cers knocked on the front door. From this location, Agent Bryan 
observed movement inside the house. Agent Bryan then alerted the 
other two officers and they came over to her location on the right 
side of the house. The record then shows that the officers smelled 
marijuana emanating from the house in the general vicinity of the air- 
conditioning unit. The air-conditioning unit was located on the right 
side of the house approximately ten feet from Agent Bryan's car, 
which was legally parked in the driveway. Based on this record, we 
conclude that the officers had a right to be where they were when 
they observed the movement in the house and when they smelled the 
marijuana odor. Thus, this information was properly included in the 
search warrant application affidavit. 

Upon the totality of the circumstances presented, we conclude 
the magistrate in the instant case had ample basis upon which to find 
probable cause to authorize a search of Defendant's residence. 
Although the informant's tip was not reliable standing alone, the 
information contained in the tip was sufficiently corroborated to pro- 
vide reasonable cause to believe that a search of Defendant's house 
would reveal the presence of marijuana. Consistent with the Fourth 
Amendment's strong preference for searches conducted pursuant to 
a warrant, reviewing courts should not have a negative attitude 
toward warrants and "should not invalidate warrant[s] by interpret- 
ing affidavit[s] in a hypertechnical, rather than a commonsense, man- 
ner." Illinois v. Gates, 462 U.S. 213, 236, 76 L. Ed. 2d 527, 547 (1983) 
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(quoting United States v. Ventresca, 380 U.S. 102, 109, 13 L. Ed. 2d 
684,689 (1965)); see also State v. Riggs, 328 N.C. 213,222,400 S.E.2d 
429,434 (1991). "[Tlhe resolution of doubtful or marginal cases in this 
area should be largely determined by the preference to be accorded 
to warrants." Id. at 237 n.lO, 76 L. Ed. 2d at 547 n.10 (quoting same). 
In light of the Fourth Amendment's strong preference for searches 
pursuant to warrants, we agree with the magistrate's probable cause 
determination in the case sub judice. 

[4] Finally, Defendant contends that the trial court erred in denying 
court-appointed counsel to perfect his appeal. We conclude that any 
such error by the trial court was not prejudicial to Defendant. 

The record discloses that '  Sharon Kristoff ("Ms. Kristoff"), 
Defendant's attorney on appeal, was appointed to represent 
Defendant on 21 October 1999. Ms. Kristoff represented Defendant at 
the suppression hearing and his plea hearing. Following the trial 
court's sentencing of Defendant pursuant to his guilty plea, Ms. 
Kristoff gave oral notice of appeal from the trial court's denial of 
Defendant's motion to suppress. The trial court indicated that it 
would not sign the appellate entries appointing Ms. Kristoff to perfect 
Defendant's appeal until Defendant filled out a new affidavit of indi- 
gency. This request by the trial court was permitted under N.C. Gen. 
Stat. 5 7A-450, which provides: "[tlhe question of indigency may be 
determined or redetermined by the court at any stage of the action or 
proceeding at which an indigent is entitled to representation." 
N.C.G.S. 5 7A-450(c) (1999). The trial court subsequently denied 
court-appointed counsel to perfect Defendant's appeal. 

Defendant argues that the trial court committed plain error in 
denying his request for appointed counsel on appeal without citing to 
the affidavit of indigency or making findings of fact or conclusions of 
law regarding Defendant's financial status. In support of this con- 
tention, Defendant relies on State v. Haire, 19 N.C. App. 89, 198 
S.E.2d 31 (1973), in which this Court held that the denial of counsel 
without evidence to support a finding of non-indigency entitled the 
defendant to a new trial. However, the facts of the case sub judice are 
readily distinguishable from those in Haire. In Haire, the defendant 
requested the appointment of counsel at the outset of jury selection. 
The court denied the defendant's request at that time and later made 
an inquiry into the defendant's financial status after the jury was 
selected. After this inquiry, the court entered an order denying the 
defendant's request for counsel, and the defendant was not repre- 
sented at trial. 
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In the instant case, the record discloses that Defendant was rep- 
resented by counsel at the suppression hearing and during the entry 
of his guilty plea. After the trial court refused to appoint counsel to 
perfect Defendant's appeal, Ms. Kristoff filed written notice of appeal 
on Defendant's behalf. Ms. Kristoff then took all the necessary steps 
to docket Defendant's appeal with this Court and followed that with 
the filing of a brief on Defendant's behalf. Unlike the defendant in 
Haire, we conclude that Defendant here has received adequate rep- 
resentation at all stages, including the suppression hearing, his plea 
hearing, and his appeal to this Court. Therefore, any error committed 
by the trial court in failing to make findings of fact and conclusions 
of law to support its denial of Defendant's request for appointed 
counsel on appeal was in no way prejudicial to Defendant's right to 
counsel. Therefore, Defendant's final assignment of error is over- 
ruled. However, we reiterate that N.C.G.S. § 7A-450(c) provides that 
"[tlhe question of indigency may be determined or redetermined by 
the court at any stage of the action or proceeding at which an indi- 
gent is entitled to representation." 

Defendant's arguments attacking the denial of his motion to sup- 
press fail, and we affirm the trial court's judgment. 

Affirmed. 

Chief Judge EAGLES and Judge HUDSON concur, 

STATE O F  NORTH CAROLINA v. DULAINE LOTHARP 

(Filed 5 February 2002) 

1. Assault; Criminal Law- aggravated assault-disjunctive 
instructions-erroneous 

The trial court erroneously gave disjunctive instructions in a 
prosecution for assault with a deadly weapon inflicting serious 
injury where the court told the jury to return a verdict of guilty if 
it found that defendant beat the victim with his hands and feet 
andlor a chain, and that defendant's hands and feet andlor the 
chain were deadly weapons. While there is a line of cases which 
allows disjunctive phrasing if there is a single wrong which can 
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be proven by alternative means, the controlling statute here 
requires that an assault must have been committed with a deadly 
weapon with a resulting serious injury from the use of that 
weapon. 

2. Sentencing- habitual felon-irrelevant additional felony 
pleas 

There was no prejudicial error in an habitual felon prosecu- 
tion where the documents admitted to show prior felonies con- 
tained evidence of additional felony pleas which had not been 
listed in the indictment and which the State was not seeking to 
prove. The three additional convictions were not relevant and 
should have been redacted, but the court gave a limiting instruc- 
tion and defendant did not show that a different outcome would 
have resulted without this evidence. 

3. Criminal Law- defense counsel's argument-intoxication 
of assault victim 

The trial court did not abuse its discretion in a prosecution 
for assault with a deadly weapon inflicting serious injury by not 
allowing defendant to argue the North Carolina impaired driving 
statute as a comprehensible standard by which the jury could 
determine the intoxication of the victim. While it is true that argu- 
ment of any relevant point supported by the evidence is allowed, 
the court must not permit an improper application of a statute to 
the evidence, and defendant was allowed to make the point that 
the victim was intoxicated at the time of the attack. 

Judge TIMMONS-GOODSON dissenting. 

Appeal by defendant from judgments dated 26 May 2000 by Judge 
Michael E. Beale in Superior Court, Union County. Heard in the Court 
of Appeals 10 October 2001. 

Attorney General Roy Cooper, by Assistant At tomey General 
Robert M. Curran, for the State. 

Marjorie S. Canaday for defendant-appellant. 

McGEE, Judge. 

Dulaine Lotharp (defendant) was indicted for robbery with a dan- 
gerous weapon and assault with a deadly weapon inflicting serious 
injury while occupying the status of habitual felon. Evidence at trial 
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tended to show that Terry Barrett (Barrett) moved into a new apart- 
ment in Monroe, North Carolina on or about 22 February 1999 and 
met defendant shortly thereafter. Defendant, Barrett, and Chris Craig 
(Craig) drank alcohol and smoked crack cocaine off and on at 
Barrett's apartment from the evening of 24 February through the 
early evening of 25 February. During the afternoon of 25 February, 
Craig and defendant had a confrontation about defendant borrowing 
money from Craig and Barrett. Both Craig and defendant left 
Barrett's apartment between 5:30 p.m. and 6:00 p.m. 

Barrett testified that he was awakened later that evening by a 
knock at his door. Barrett stated that someone outside the door iden- 
tified himself as "Laine," the name by which Barrett knew defendant. 
When Barrett opened the door, defendant kicked him in the face, 
knocking him to the floor. Defendant repeatedly kicked and punched 
Barrett about the head saying, "This is for Chris." Barrett lost con- 
sciousness. Barrett testified he kept a metal five-pound chain 
wrapped in duct tape on his night stand and when he regained con- 
sciousness, the chain was on the floor near his feet. Barrett also tes- 
tified that his wallet with about $300.00 in it was missing. 

As a result of the attack, Barrett suffered a broken cheek bone, 
broken upper jaw bones on both sides of his face, and bruises on his 
lower back and shoulder. Dr. William McClelland testified he per- 
formed reconstructive surgery on Barrett's face, and that as a result 
of the attack, Barrett lost a significant amount of blood and also suf- 
fered temporary minor memory loss. Dr. McClelland further testified 
that the injuries to Barrett's face could have been caused by hands 
and feet, or by a blunt object. He testified that the bruises on Barrett's 
back were likely not caused by hands or feet but could have been 
caused by "the chain." 

A jury convicted defendant of assault with a deadly weapon 
inflicting serious injury, robbery with a dangerous weapon and 
being an habitual felon. The trial court sentenced defendant to a 
minimum of 151 months and a maximum of 191 months for each of 
the two convictions, with the sentences to run consecutively. 
Defendant appeals. 

[I] In his first assignment of error, defendant argues that the trial 
court erred in giving a disjunctive instruction to the jury, raising the 
possibility that the jury's verdict was not unanimous on the issue of 
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assault with a deadly weapon inflicting serious injury. Under the 
North Carolina Constitution, "[nlo person shall be convicted of any 
crime but by the unanimous verdict of a jury in open court." N.C. 
Const., art. 1, 5 24; see also, N.C. Gen. Stat. 5 15A-1237(b) (1999). A 
person is guilty of felonious assault with a deadly weapon inflicting 
serious injury if he "assaults another person with a deadly weapon 
and inflicts serious injury." N.C. Gen. Stat. 5 14-32(b) (1999). The trial 
court instructed the jury as follows: 

I charge that if you find from the evidence beyond a reasonable 
doubt that. . . the defendant intentionally beat the victim with his 
hands and feet, and/or with a chain and that the defendant's 
hands and feet andlor the chain were deadly weapons, thereby 
inflicting serious injury upon the victim, it would be your duty to 
return a verdict of guilty of assault with a deadly weapon inflict- 
ing serious injury. However, if you do not so find or have a rea- 
sonable doubt as to one or more of these things, you will not 
return a verdict of guilty of assault with a deadly weapon inflict- 
ing serious injury, but would consider whether the defendant is 
guilty of assault inflicting serious injury. 

Two lines of cases have developed addressing the question of 
whether submission of an issue to the jury in the disjunctive is 
reversible error and are based upon State v. Hartness, 326 N.C. 561, 
391 S.E.2d 177 (1990) and State v. Diaz, 317 N.C. 545, 346 S.E.2d 488 
(1986). 

Two early cases in the Hartness line follow the same general 
proposition that some statutes allow for a "single wrong" to be 
"established by a finding of various alternative elements" and thus a 
disjunctive instruction is not a basis for reversal. Hartness, 326 N.C. 
at 566, 391 S.E.2d at 180. In Jones v. All American Life Ins. Co., 312 
N.C. 725, 325 S.E.2d 237 (1985), a plaintiff-beneficiary attempted to 
recover life insurance proceeds. The common law "slayer" doctrine 
was raised as a defense to the plaintiff's recovery of the proceeds 
because the evidence tended to show that the plaintiff "killed or pro- 
cured the killing" of the insured. Id. at 733,325 S.E.2d at 241. The jury 
instruction in Jones asked, "Did . . . plaintiff[] willfully and unlawfully 
kill [the insured] orprocure his killing?" Id. at 737,325 S.E.2d at 243. 
The plaintiff argued that this disjunctive instruction was ambiguous 
and thus prevented the jury from reaching a unanimous verdict 
because "the disjunctive issue left open the possibility that less than 
all the jurors could agree on whether plaintiff herself killed [the 
insured], or had him killed by her sons or some other party." Id. Our 
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Supreme Court disagreed and held that the disjunctive instruction 
was not fatally ambiguous because the jury only needed to find that 
the plaintiff had participated in the death of the insured by either 
alternative method to bar the plaintiff's recovery of the proceeds. Id. 
at 738, 325 S.E.2d at 244. 

The defendant in State v. Creason, 313 N.C. 122, 326 S.E.2d 24 
(1985) was convicted of possession with intent to sell and deliver a 
controlled substance in violation of N.C. Gen. Stat. 3 90-95(a)(1), stat- 
ing that it is unlawful to "manufacture, sell or deliver, or possess with 
intent to manufacture, sell or deliver, a controlled substance." Id. at 
129,326 S.E.2d at 28. The defendant argued that the use of a disjunc- 
tive jury form in this case resulted in a non-unanimous verdict. Our 
Supreme Court held that unanimity was satisfied because "[ilt is the 
intent of the defendant that is the gravaman of the offense." Id .  It 
was therefore immaterial whether the jury found the crime was com- 
mitted by sale or delivery of a controlled substance, as long as all the 
jurors found that the defendant possessed the controlled substance 
and had the requisite intent, through either the sale or delivery of the 
controlled substance. Id.  The requirement of unanimity was there- 
fore satisfied. Id .  at 131. 326 S.E.2d at  29. 

At issue in Hartness was the defendant's conviction for 
taking indecent liberties with a minor in \lolation of N.C. Gen. Stat. 
3 14-202.1, which states that a person is guilty of the crime if he 
"[w]illfully takes or attempts to take any immoral, improper, or inde- 
cent liberties with any child . . . for the purpose of arousing or grati- 
fying sexual desire." Hartness, 326 N.C. at 567, 392 S.E.2d at 180. The 
trial court instructed the jury according to the pattern jury instruc- 
tions which read in part, "[tlhat the defendant wilfully took an inde- 
cent liberty with a child for the purpose of arousing or gratifying 
sexual desire." Id.  at 563,392 S.E.2d at  178. The defendant contended 
that this instruction improperly permitted the jury to convict him by 
a less than unanimous verdict because "the jury could have split in its 
decision regarding which act constituted the offense, making it 
impossible for the court to determine whether the jury was unani- 
mous in its verdict." Id .  Our Supreme Court disagreed and found 
that the General Assembly intended that the single offense of 
taking indecent liberties with a minor could be satisfied by "any one 
of a number of acts." Id. at 567, 391 S.E.2d at 180. The Court rea- 
soned that because the gravaman of the offense is the defendant's 
purpose for committing the act, the particular act performed is 
tangential. Id. 
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Our Supreme Court found Hartness controlling in the 1996 case 
of State v. Oliver, 343 N.C. 202, 215, 470 S.E.2d 16, 24 (1996). The 
defendant was charged and convicted of driving while impaired in 
violation of N.C. Gen. Stat. 20-138.1. The trial court charged the jury 
in part: 

So . . . I charge you that if you find from the evidence beyond a 
reasonable doubt that. . . defendant. . . drove a vehicle on a high- 
way within the [Sltate and that when he did so he was under the 
influence of an impairing substance or had consumed sufficient 
alcohol that at any relevant time after the driving the defendant 
had an alcohol concentration of [0.08] or more it would be your 
duty to return a verdict of guilty of impaired driving. 

Id.  at 214, 470 S.E.2d at 23-24. On appeal, the defendant argued 
that the disjunctive instruction given to the jury allowed for a non- 
unanimous verdict in violation of our state constitution and statutes. 
Our Supreme Court stated that the plain language of the statute pro- 
scribes a single wrong which can be proven by alternative means. The 
Court thus found that the disjunctive phrasing of the jury instructions 
was not fatal because regardless of whether some jurors found the 
defendant under the influence of an impairing substance, and others 
found the defendant's alcohol concentration at the prescribed statu- 
tory level, a unanimous jury found the defendant guilty of the single 
offense of driving while impaired. 

In contrast to the Hartness line of cases, decisions under Diaz 
have stated that a disjunctive jury instruction is "ambiguous and 
fatally defective" where the instructions allow the jury to convict the 
defendant of "two or more possible crimes in a single issue." State v. 
Lyons, 330 N.C. 298, 303, 412 S.E.2d1 308, 312 (1991); see also, Diaz, 
317 N.C. at 553, 346 S.E.2d at 494. 

In State v. Albarty, 238 N.C. 130, 132, 76 S.E.2d 381, 382-83 
(1953), a warrant was issued for the defendant for violation of N.C. 
Gen. Stat. 5 14-291.1 which "makes it a misdemeanor for any person 
to 'sell, barter or cause to be sold or bartered, any ticket, . . . for any 
number or shares in any lottery . . . to be drawn or paid within or 
without the State.' " Id. at 133, 76 S.E.2d at 383. A jury found the 
defendant guilty as charged in the warrant. Our Supreme Court stated 
that in the context of N.C. Gen. Stat. 5 14-291.1, "sell" and "barter" are 
not synonyms. Id.  at 132, 76 S.E.2d at 383. Accordingly, a defendant 
can violate the statute "in four distinct ways. He may sell the illegal 
articles, or he may barter them, or he may cause another to sell them, 
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or he may cause another to barter them." Id. Because the warrant 
was issued in the disjunctive, the verdict was "invalid for uncertainty" 
as to which crime the defendant was charged with. Id. at 132-33, 76 
S.E.2d at 383. 

In State v. McLamb, 313 N.C. 572, 577-78, 330 S.E.2d 476, 480 
(1985), our Supreme Court found a single set of jury instructions to 
be fatally ambiguous in part. In McLamb, the defendant was charged 
with both "the sale or delivery of cocaine, and the possession of 
cocaine with intent to 'sell or deliver.' " Id .  at 577, 330 S.E.2d at 479. 
Because the sale and delivery of controlled substances are distinct 
offenses, the Supreme Court held that the charge of "sale or delivery 
of cocaine" was fatally defective and ambiguous. Id .  at 577, 330 
S.E.2d at 480. However, under Creason, the verdict of "possession 
with intent to 'sell or deliver' " cocaine was found not to be fatally 
ambiguous. Id.  at 577-78, 330 S.E.2d at 480. 

In Diaz, the defendant was charged in an indictment with traf- 
ficking in marijuana in an amount in excess of 10,000 pounds. 
Diaz, 317 N.C. at 546, 346 S.E.2d at 490. The trial court charged the 
jury that "if you find from the evidence and beyond a reasonable 
doubt that . . . the defendant . . . knowingly possessed or knowingly 
transported marijuana . . . it would be your duty to return a verdict of 
guilty as charged." Id. at 553, 346 S.E.2d at 493-94. Our Supreme 
Court stated that under N.C. Gen. Stat. 90-95(h)(l), "[s]ale, manu- 
facture, delivery, transportation, and possession of 50 pounds or 
more of marijuana are separate trafficking offenses for which a 
defendant may be separately convicted and punished." Id.  at 554, 346 
S.E.2d at 494. The Court held that because the disjunctive instruc- 
tions made it impossible to tell what charge, if any, the jury unani- 
mously found the defendant guilty of, the instructions were fatally 
defective because they were ambiguous. Id .  Consistent with 
Hartness, however, the Court also noted that, "[tlhe disjunctive will 
[not] always be fatally ambiguous. An examination of the verdict, the 
charge, the initial instructions by the trial judge to the jury. . . and the 
evidence in a case may remove any ambiguity created by the charge." 
Id.  However, the defendant in Diaz was deprived of his constitutional 
and statutory right to a unanimous jury verdict. 

Our Supreme Court distinguished the Hartness and Diaz 
dccisions: 

There is a critical difference between the lines of cases rep- 
resented by Diaz and Hartness. The former line establishes that 
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a disjunctive instruction, which allows the jury to find a defend- 
ant guilty if he commits either of two underlying acts, either of 
which is  i n  itself a separate offense, is fatally ambiguous 
because it is impossible to determine whether the jury unani- 
mously found that the defendant committed one particular 
offense. The latter line establishes that if the trial court merely 
instructs the jury disjunctively as to various alternative acts 
which u7ill establish an  element of the offense, the requirement 
of unanimity is satisfied. 

Lyorzs, 330 N.C. at 302-03, 412 S.E.2d at 312. 

Defendant argues that the Diaz line of cases controls here in that 
the disjunctive jury instruction was ambiguous and fatally defective 
because it raised the possibility of a non-unanimous jury verdict. 
Defendant argues that some jurors could have found that Barrett suf- 
fered a serious facial injury, but that it was inflicted with the non- 
deadly use of hands and feet; or that the chain was a deadly weapon, 
that it inflicted the back injury, but that the back injury was not a seri- 
ous injury. Defendant also argues that since the jury was not required 
to specify what deadly weapon or what serious injury was involved, 
if any, it is impossible to determine from the verdict what the jury 
decided. 

In contrast, the State contends that the Hartness line of cases 
controls and the disjunctive instruction was not fatally defective. 
Because all of Barrett's injuries occurred during one assault, the State 
argues that the jury need only have found that a deadly weapon was 
used and that a serious injury occurred. 

A careful review of the underlying statute, N.C. Gen. Stat. 
5 14-32(b) (1999), aids us in determining which line of cases controls 
in this case. First, where "the language of a statute is clear, the court 
must implement the statute according to the plain meaning of its 
terms so long as it is reasonable to do so." Lenox, Inc. v. Tolson, 353 
N.C. 659, 664, 548 S.E.2d 513, 517 (2001). The language in N.C.G.S. 
§ 14-32(b) that "[alny person who assaults another person with a 
deadly weapon" plainly states that the gravaman of the offense is the 
assault of another with a deadly weapon. The plain meaning of 
"inflicts serious injury" is that if a person commits an assault with a 
deadly weapon and serious injury results from that assault, the per- 
son is guilty of felonious assault under N.C.G.S. § 14-32(b). 

Second, if a person merely assaults another with a deadly 
weapon, then the person is guilty of a Class A1 misdemeanor assault 
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under N.C. Gen. Stat. Q 14-33(c) (1999) if the person "commits 
any assault" and "in the course of the assault . . . he or she . . . 
[ilnflicts serious injury upon another person or uses a deadly 
weapon." (emphasis added). Under the State's interpretation of 
N.C.G.S. Q 14-32(b), we could not determine when a defendant has 
met all the elements of felonious assault with a deadly weapon inflict- 
ing serious injury or when he has merely satisfied either element 
required for misdemeanor assault. 

The State argues that under State v. Rhyne, 39 N.C. App. 319,250 
S.E.2d 102 (1979), "[wlhere multiple weapons are used during an 
altercation to produce multiple injuries, a defendant is rightfully 
charged with only a single assault when the assault occurred at a sin- 
gle time and against a single victim." Rhyne is distinguishable from 
this case, however, because in Ryhne our Court allowed the use of 
multiple weapons to be incorporated into one charge to prevent the 
defendant from being subject to double jeopardy and to protect the 
defendant from being charged with a separate count of assault for 
each blow struck. Id. at 324-25, 250 S.E.2d at 106. Neither double 
jeopardy nor multiple counts of assault are at issue in the case 
before us. 

Third, the disjunctive jury instruction in this case did not require 
the jury to determine whether the weapon inflicting serious injury 
was a deadly weapon as N.C.G.S. Q 14-32(b) requires. Under our case 
law, an object can be found to be a "deadly weapon" if it is an instru- 
ment which is likely to produce death or great bodily harm "accord- 
ing to the manner of its use or the part of the body at which the blow 
is aimed." State v. Joyner, 295 N.C. 55, 64-65, 243 S.E.2d 367, 373 
(1978). When a weapon may or may not be likely to produce fatal 
results due to its use, a jury's role as finder of fact is to determine 
whether the object was used as a deadly weapon. Id.  Because the jury 
instructions at issue did not require the jury to specify whether it 
found the chain or defendant's hands and feet, or all three, to be 
deadly weapons, the instructions are ambiguous. 

We are persuaded that the Diax line of cases controls the case 
before us and that under N.C.G.S. # 14-32(b) an assault must have 
been committed with a deadly weapon and serious injury resulted 
from the use of that deadly weapon. The disjunctive jury instruc- 
tions in this case made it impossible to tell whether the jury unani- 
mously found that defendant used a specific deadly weapon to 
cause a specific serious injury. Thus, the disjunctive jury instructions 
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are ambiguous and fatally defective, requiring that defendant re- 
ceive a new trial, which is hereby granted. 

[2] Because the error argued in defendant's second assignment of 
error may occur at retrial of defendant's case, we address defendant's 
contention that the trial court erred in admitting evidence that was 
unfairly prejudicial to defendant in the habitual felon proceeding. In 
North Carolina an habitual felon is defined as "[alny person who has 
been convicted of or pled guilty to three felony offenses in any fed- 
eral or state court in the United States or combination thereof." N.C. 
Gen. Stat. # 14-7.1 (1999). The second and third felonies must have 
been committed after the conviction or guilty plea of the felony 
preceding it. Id .  

During the habitual felon proceeding in this case, the State intro- 
duced into evidence the records of defendant's prior convictions, as 
evidence of the three convictions upon which the State relied for the 
habitual felon indictment. Defendant argues admission of these doc- 
uments was in error because each of these exhibits contained not 
only the felonies the State relied on to support the habitual felon 
indictment, but also three additional felony pleas which the State was 
not seeking to prove and which were not listed in the habitual felon 
indictment. Defendant argues these additional felonies were not rele- 
vant and their admission was unfairly prejudicial. 

Relevant evidence is admissible; relevant evidence is defined as 
evidence "having any tendency to make the existence of any fact that 
is of consequence to the determination of the action more probable 
or less probable than it would be without the evidence." N.C. Gen. 
Stat. Q 8C-1, Rule 401 and Rule 402 (1999). Relevant evidence, how- 
ever, "may be excluded if its probative value is substantially out- 
weighed by the danger of unfair prejudice." N.C. Gen. Stat. # 8C-1, 
Rule 403. "[Elven though a trial court's rulings on relevancy techni- 
cally are not discretionary and therefore are not reviewed under the 
abuse of discretion standard applicable to Rule 403, such rulings are 
given great deference on appeal." State v. Wallace, 104 N.C. App. 498, 
502,410 S.E.2d 226,228 (1991), disc. review denied, 331 N.C. 290,416 
S.E.2d 398, cert. denied, 506 US. 915, 121 L. Ed. 2d 241 (1992). 

In the present case, evidence of defendant's three felony convic- 
tions which were in addition to the convictions the State was 
attempting to prove, is not relevant evidence and is inadmissible. 



IN THE COURT OF APPEALS 445 

STATE v. LOTHARP 

[I48 N.C. App. 435 (2002)] 

Thus, the trial court should have redacted the irrelevant felonies to 
ensure that the jury would not improperly consider them. The trial 
court, however, did issue a limiting instruction for all three convic- 
tions directing the jury to consider only the convictions relating to 
the habitual felon proceeding. Defendant has failed to show that the 
admission of the irrelevant felonies unfairly prejudiced the outcome 
such that a different result would have been reached by the jury had 
the evidence not been admitted. 

Defendant's second assignment of error is dismissed. 

In his third assignment of error, defendant contends that the trial 
court erred in denying his Batson motion because the prosecution 
impermissibly used a peremptory challenge to excuse a potential 
juror solely on the basis of her race, thereby violating defendant's 
rights under the Fourteenth Amendment of the United States 
Constitution and Art. I, Sec. 26 of the North Carolina Constitution. 
Since a different jury will be empaneled for defendant's new trial, we 
need not address this issue. 

IV. 

[3] By his fourth assignment of error, defendant contends that 
the trial court erred in denying his motion that he be allowed to argue 
the North Carolina impaired driving statute as a comprehensible 
standard by which the jury could determine how intoxicated Barrett 
was at the time of the assault. We will address defendant's fourth 
assignment of error because this alleged error could occur at retrial 
of defendant's case. 

At trial, defendant argued that Barrett lacked credibility because 
he was intoxicated at the time the attack occurred. Although Dr. 
McClelland testified that Barrett had 298 milligrams of alcohol per 
deciliter of blood, he was unable to convert that number into a stand- 
ard commonly recognized by lay persons. To make the level of intox- 
ication more clear to the jurors, defendant sought to address the 
North Carolina standard for intoxication while driving a motor vehi- 
cle in his closing statement. See N.C. Gen. Stat. # E )  20-4.01 and 
20-138.1 (1999). The State objected and the trial court subsequently 
denied defendant's motion, stating that the driving while impaired 
statute was irrelevant because Barrett was not operating a vehicle at 
the time he was attacked. 
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Our Supreme Court has stated that 

[wlhile it is clear that 'the whole case as well of law as of 
fact may be argued to the jury' [citation omitted], and that 'coun- 
sel is given wide latitude to argue the facts and all reasonable 
inferences which may be drawn therefrom,' [citation omitted] 
nevertheless the conduct of arguments of counsel to the jury 
must necessarily be left largely to the sound discretion of the 
trial judge. 

State v. Whiteside, 325 N.C. 389, 398-99, 383 S.E.2d 911, 916 (1989) 
(citing State v. Britt, 291 N.C. 528, 537, 231 S.E.2d 644, 651 (1977)). 
Absent a gross abuse of discretion, a trial court's determination on 
the scope of jury arguments should not be disturbed. State v. Woods, 
56 N.C. App. 193, 196, 287 S.E.2d 431, 433, cert. denied, 305 N.C. 592, 
292 S.E.2d 13 (1982). 

Defendant argues that N.C. Gen. Stat. # 15A-1230(a) permits an 
attorney, during closing argument, "on the basis of his analysis of the 
evidence to argue any position or conclusion with respect to a matter 
in issue." While it is true that this statute allows an argument of any 
relevant point that is supported by the evidence, the trial court must 
not permit an improper application of a statute to the evidence. 

Moreover, although defendant was not allowed to argue to the 
jury the intoxication standard from the impaired driving statute, he 
was permitted to convey the point that Barrett was intoxicated at the 
time of the attack. Dr. McClelland testified that Barrett reported 
drinking six beers the night he was attacked, and in his closing argu- 
ment defendant's attorney stated that Barrett's blood alcohol concen- 
tration was, "[plut simply, .29" and repeated this statement several 
times. Also, defendant fails to show why a standard developed to 
show impaired driving of a vehicle is relevant as  to what constitutes 
intoxication in other situations. 

The trial court did not abuse its discretion in denying defendant's 
request to argue to the jury the standard for intoxication while driv- 
ing a vehicle. Defendant's fourth assignment of error is dismissed. 

New trial. 

Judge BIGGS concurs. 

Judge TIMMONS-GOODSON dissents with separate opinion. 
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TIMMONS-GOODSON, Judge, dissenting. 

Because I disagree with the majority that the jury instructions 
given in the present case were fatally ambiguous, I respectfully dis- 
sent. I detect no reversible error by the trial court. 

The majority states that, "[blecause the jury instructions at issue 
do not require the jury to specify whether they found the chain or 
defendant's hands and feet, or all three, to be deadly weapons, the 
instructions are ambiguous." I disagree. The trial court instructed 
the jury in pertinent part as follows: 

I charge that if you find from the evidence beyond a reasonable 
doubt that. . . the defendant intentionally beat the victim with his 
hands and feet, and/or with a chain and that the defendant's 
hands and feet andor the chain were deadly weapons, thereby 
inflicting serious injury upon the victim, it would be your duty to 
return a verdict of guilty of assault with a deadly weapon inflict- 
ing serious injury. 

(emphasis added). The above-stated instruction requires the jury to 
find that (1) the defendant intentionally beat the victim with his 
hands and feet and/or a chain and (2) that the defendant's hands and 
feet andor  the chain was a deadly weapon that inflicted serious 
injury. The disjunctive used in the instructions did not create fatal 
ambiguity; rather, it allowed the jury to choose between two alterna- 
tive instrumentalities as the deadly weapon inflicting serious injury. 
Thus, the jury could find that defendant inflicted serious injury upon 
the victim by assaulting him with either his hands and feet or the 
chain. The instructions clearly required the jury to find that defend- 
ant assaulted the victim using a deadly weapon, thereby inflicting 
serious injury. Accordingly, there was no ambiguity as to whether or 
not the jury unanimously found each necessary element for the crime 
of assault with a deadly weapon inflicting serious injury under N.C. 
Gen. Stat. 14-32(b). Because the instructions in the instant case 
allowed the jury to convict defendant of a single wrong by alternative 
means as approved of in the Hartness line of cases, I conclude that 
the instructions were not fatally ambiguous, and I would therefore 
hold that the trial court committed no error. 
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JAMES Mc DEVITT, 111, PL~INTIFF \ JANICE STACY AVU LARRY STACY, D E F E ~ D A ~ T S  

No. COA01-15 

(Filed 5 February 2002) 

1. Appeal and Error- assignment of error-not consistent 
with transcript 

An assignment of error was dismissed where it did not com- 
port with the transcript in that plaintiff's assignment of error 
referred to the denial of his motion for a directed verdict on con- 
tributory negligence based upon defendants' failure to amend 
their answer to conform to the evidence, but the transcript shows 
that the motion was based on insufficient evidence to establish 
contributory negligence. 

2. Negligence- contributory-within scope of pleadings 
The issue of contributory negligence was within the scope of 

the pleadings in an automobile accident case and no further 
amendment was needed where the trial court by implication 
granted defendants' motion to amend their pleadings to include 
contributory negligence when it denied plaintiff's motion in lim- 
ine to exclude the issue of plaintiff's contributory negligence; the 
evidence supported the issue of contributoly negligence; plaintiff 
was put on notice of the affirmative defense of contributory neg- 
ligence by defendants' conditional pleading; plaintiff did not 
move to strike the allegations and replied denying negligence and 
asserting the last clear chance doctrine and defendant's gross 
negligence; plaintiff availed himself of all opportunities to fairly 
and fully prosecute his case; plaintiff failed to argue or show any 
prejudice to the trial court in presenting his case; plaintiff 
requested instructions on last clear chance, gross negligence, and 
reckless driving and appealed from the denial of those instruc- 
tions; and plaintiff failed to argue any prejudice on appeal. 

3. Motor Vehicles- leaving lane of travel-sudden emergency 
There was no error in an automobile accident case where the 

trial court instructed the jury that plaintiff's violation of the 
statute requiring drivers to remain in the right lane constituted 
contributory negligence where plaintiff argued that sudden emer- 
gency excused his leaving his lane, but failed to request that 
instruction, did not assign plain error or argue that the jury may 
have reached a different result, and there was no evidence that 
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would support a reasonable inference of each element of the 
doctrine of sudden emergency. 

4. Motor Vehicles- last clear chance-instruction denied 
The trial court did not err by denying plaintiff's requested 

instruction on last clear chance where defendant testified that 
she was on the wrong side of the road placing newspapers in 
boxes when she saw plaintiff's lights approaching, that she 
decided that it would be better to sit off the road instead of try- 
ing to go completely across the road, and that there was nothing 
more she could have done to avoid the collision after she made 
the decision to park parallel in a customer's driveway. 

5. Motor Vehicles- reckless driving-instruction denied 
The trial court properly denied plaintiff's requested instruc- 

tion on reckless driving where defendant's uncontradicted 
testimony was that she was very cautious when she delivered 
newspapers in the early morning hours on dark, deserted roads 
and defendant's conduct did not indicate carelessness, wicked 
purpose, or willful or wanton disregard for the safety of 
plaintiff. 

6. Motor Vehicles- newspaper carrier-gross negligence- 
evidence insufficient 

The evidence of gross negligence was insufficient to defeat 
contributory negligence in an automobile accident case involving 
a carrier inserting newspapers into boxes on a dark road. 

Judge HUDSON dissenting. 

Appeal by plaintiff from judgment entered 25 September 2000 by 
Judge Donald M. Jacobs in Johnston County Superior Court. Heard in 
the Court of Appeals 7 November 2001. 

Jones, Martin, Parris, and Tessener, L.L.P, by Hoyt G. 
Tessener, for plaintiff-appellant. 

Teague, Campbell, Dennis, & Gorham, LLP, by Mallory T 
Underwood and Tara L. Davidson, for defendant-appellee. 

TYSON, Judge. 

James McDevitt ("plaintiff") appeals from an order and judgment 
entered after the jury returned a verdict in favor of defendants. We 
find no error. 
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I. Facts 

Janice Stacy (individually "defendant"), substituting for her hus- 
band Larry Stacy, (collectively "defendants") was delivering newspa- 
pers from their car at approximately 5:15 a.m. on the morning of 20 
October 1998. Defendant was moving slowly along the shoulder of 
the wrong side of the road inserting newspapers into her customers' 
boxes. It was dark and virtually no other traffic was on the road. 
Defendant saw a car approaching in the distance with its headlights 
on. Defendant slowly pulled her car into a driveway parallel to the 
road. Defendant dimmed her high-beams and engaged the emergency 
flashers. Plaintiff approached, swerved, and collided into defendants' 
car. Both cars were damaged. Plaintiff and defendant walked away 
from the scene without medical assistance. 

Plaintiff filed his complaint alleging that defendant was negligent 
on 28 June 1999. On or about 11 September 1999, defendants 
answered generally denying plaintiff's allegations and pleading "con- 
ditional contributory negligence." On 7 September 1999, plaintiff 
replied denying negligence, alleged defendant's conduct constituted 
gross negligence, and specifically pled the doctrine of last clear 
chance. 

The trial commenced on 28 August 2000. Plaintiff moved in 
limine to exclude all evidence of contributory negligence based on 
defendants' pleading errors. Defendants responded and moved to 
amend their answer to include contributory negligence to the ex- 
tent their pleadings were insufficient. After considering both 
motions simultaneously, the trial court expressly denied plaintiff's 
motion. The jury returned a verdict in favor of defendants on 1 
September 2000 barring plaintiff's recovery based on his own con- 
tributory negligence. 

11. Issues 

Plaintiff argues that the trial court committed reversible error: 
(I)  denying his motion in limine to exclude contributory negligence 
as an issue at trial based on defendants' inadequate pleadings, (2) 
instructing the jury that plaintiff leaving his lane to avoid the collision 
constituted contributory negligence, and (3) denying plaintiff's 
requested jury instructions. 

[I] At the outset we note that one of plaintiff's assignments of error 
does not comport with the transcript. Plaintiff's assignment of error 
number two in the record states "[tlhe Court's denial of Plaintiff's 
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Motion for a Directed Verdict on the issue of contributory negligence 
where the Defendants failed to move to amend their Answer to con- 
form to the evidence pursuant to N.C.R.Civ.P. [sic] 15(b)." The trial 
transcript shows that plaintiff's motion was based on "insufficiency 
of the evidence" to establish contributory negligence, not based on 
plaintiff's failure to move to amend their answer. This assignment of 
error is dismissed. N.C. R. App. P. 10(c) (1999). 

111. Contributorv Negligence 

[2] Plaintiff argues that the issue of contributory negligence should 
have been excluded from trial because defendants failed to properly 
plead that affirmative defense, and that the trial court failed to rule 
on defendants' motion to amend their pleadings to include contribu- 
tory negligence. We disagree. 

A. Pleadings 

The North Carolina Rules of Civil Procedure require a pleading 
setting forth an affirmative defense to include "a short and plain 
statement of any matter constituting an avoidance or affirmative 
defense sufficiently particular to give the court and the parties notice 
of the transactions, occurrences, or series of transactions or occur- 
rences, intended to be proved." N.C. Gen. Stat. § 1A-1, Rule 8(c) 
(1990). Under "notice theory" pleading, a pleading must give "suffi- 
cient notice of the events or transactions which produced the claim 
to enable the adverse party to understand the nature of it and the 
basis for it, to file a responsive pleading, and . . . to get any additional 
information he may need to prepare for trial." Sutton v. Duke, 277 
N.C. 94,104,176 S.E.2d 161,167 (1970). "Under our new Rules of Civil 
Procedure, the requirements for pleading an affirmative defense are 
no more stringent than those for pleading a cause of action." Bell v. 
Traders & Mechanics Ins. Co., Znc., 16 N.C. App. 591,593,192 S.E.2d 
711, 712 (1972). 

Defendants answered the complaint and pled "conditional con- 
tributory negligence," stating that: 

These defendants are informed and believe and [sic] evidence 
may be developed through the course of this litigation which may 
support the assertion of a defense of contributory negligence to 
the claim of the plaintiffs. Until these defendants have been pro- 
vided the opportunity to conduct discovery in this case inquiring 
into those matters which may support such a defense, one cannot 
be pleaded. Accordingly, these defendants specifically reserve 



452 I N  THE COURT O F  APPEALS 

McDEVITT v. STACY 

[I48 N.C. App. 448 (2002)l 

their right pursuant to provisions of North Carolina Rule of Civil 
Procedure 8(c) and put the  lai in tiff on notice of their intention to 
assert the affirmative defense of contributorv negligence in the 
event that facts discovered in this action may support such a 
defense. 

(Emphasis supplied). Plaintiff filed a reply to defendants' answer 
wherein he stated that: 

Plaintiff responds to Defendants' answer which alleges condi- 
tional contributory negligence, as follows: 

Responding to Defendants' defense of "Conditional Contributory 
Negligence," Plaintiff denies the allegations of negligence con- 
tained therein and denies that any negligence on the part of 
Plaintiff contributed to or was the cause of his injury. 

Responding to the same defense, Plaintiff alleges that if plaintiff's 
conduct amounts to contributory negligence, then Defendants' 
[sic] conduct constituted gross negligence, which would defeat 
any contributory negligence which Defendants ascribes to 
Plaintiff. 

Plaintiff also specifically pleads the doctrine of last clear chance 
in avoidance to the affirmative defense of contributory negli- 
gence, and alleges as follows: 

1. That Plaintiff, at the time of the accident described in the 
Complaint, was in a position of peril from which he could not 
remove himself; 

2. That thereafter Defendants [sic] discovered, or in the exercise 
of reasonable care should have discovered, Plaintiff's position of 
peril, and Defendant . . . had the time and means to avoid the 
injury to Plaintiff, but negligently failed to exercise ordinary care 
to do so; 

3. That such failure on the party of Defendant . . . proximately 
caused Plaintiff's injuries as described in the Complaint. 

We conclude that plaintiff's detailed reply to defendants' answer 
shows that plaintiff received notice that contributory negligence was 
an issue in the case. 

Plaintiff correctly points out that "[a] defendant's failure to plead 
an affirmative defense ordinarily results in waiver thereof, unless 
the issue is tried by the express or implied consent of the parties." 
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Sloan v. Miller Building Corp., 128 N.C. App. 37, 43, 493 S.E.2d 460, 
464 (1997) (emphasis supplied) (citing N.C. Gen. Stat. 5 1A-1, 15(b) 
(1990); Nationwide Mut. Ins. Co. v. Edwards, 67 N.C. App. 1, 312 
S.E.2d 656 (1984)). We do not decide whether "conditional" pleading 
of affirmative defenses satisfies the requirements of Rule 8(c). The 
record reveals that defendants moved to amend any alleged defect in 
their pleadings, and the trial court granted by implication that motion 
when it simultaneously denied plaintiff's motion i n  limine to exclude 
the issue of plaintiff's contributory negligence. 

B. Motion to Amend 

Rule 15(b) provides in pertinent part that: 

Such amendment of the pleadings as may be necessary to cause 
them to conform to the evidence and to raise these issues may be 
made upon motion of any party at any time, either before or after 
judgment . . . . If evidence is objected to at the trial on the ground 
that it is not within the issues raised by the pleadings, the court 
may allow the pleadings to be amended and shall do so freely 
when . . . the objecting party fails to satisfy the court that the 
admission of such evidence would prejudice him in maintaining 
his action or defense upon the merits. 

N.C. Gen. Stat. 3 1A-1, Rule 15(b) (1967). "Liberal amendment of 
pleadings is encouraged by the Rules of Civil Procedure in order that 
decisions be had on the merits and not avoided on the basis of mere 
technicalities." Phillips v. Phillips, 46 N.C. App. 558, 560-61, 265 
S.E.2d 441, 443 (1980) (citing N.C. Gen. Stat. $ 1A-1, 15; Mangum v. 
Surles, 281 N.C. 91, 187 S.E.2d 697 (1972)); see also Mauney v. 
Morris, 316 N.C. 67,340 S.E.2d 397 (1986). Plaintiff recognizes in his 
brief that "[tlhe trial judge is allowed broad discretion in ruling on 
such motions." Auman v. Easter, 36 N.C. App. 551, 555, 244 S.E.2d 
728, 730, cert. denied, 295 N.C. 548, 248 S.E.2d 725 (1978) (citation 
omitted). "The objecting party has the burden of satisfying the trial 
court that he would be prejudiced by the granting or denial of a 
motion to amend . . . . The exercise of the court's discretion is not 
reviewable absent a clear showing of abuse thereof." Watson v. 
Watson, 49 N.C. App. 58, 60-61, 270 S.E.2d 542, 544 (1980) (cita- 
tions omitted). "The objecting party must meet these requirements in 
order to avoid 'litigation by consent' or allowance of motion to 
amend." Roberts v. Memorial Park, 281 N.C. 48, 58, 187 S.E.2d 721, 
727 (1972). 
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Plaintiff did not argue during the hearing of his and defendants' 
motions, and does not argue here, any prejudice in the preparation, 
presentation, or result of his case. Plaintiff has failed to satisfy his 
burden that the trial court abused its discretion by allowing defend- 
ants' motion to amend their answer to correct any defects in their 
affirmative defense. 

Plaintiff argues alternatively that "[dlefendants' motion to amend 
their answer was not ruled upon, and therefore cannot be considered 
to have been granted." We disagree. 

Plaintiff asserts that Winfield Corp. v. McCallum Inspection Co., 
18 N.C. App. 168, 176, 196 S.E.2d 607, 611 (1973) controls this issue. 
Winfield is distinguishable. In Winfield, the plaintiff filed a motion to 
amend its complaint to allege "special damages" but the record failed 
to disclose whelher the motion was ever allowed. Id. Our Court 
would not infer that the motion had been granted solely on the fact 
that the trial court's order included "special damages." Id. The record 
did not indicate that the issue of "special damages" had ever been 
mentioned prior to plaintiff filing its motion or that the issue of "spe- 
cial damages" was ever addressed by the trial court. Id. 

Unlike Winfield, the record here is clear that the issue of con- 
tributory negligence was (1) raised in defendants' answer; (2) replied 
to by plaintiff, including the issues of the last clear chance doctrine 
and defendant's gross negligence; (3) included in a pre-trial order as 
one of defendants' contested issues, signed by plaintiff, defendant, 
and the trial judge; (4) at issue during the trial; and (5) admitted as 
being an issue at trial by plaintiff when he requested jury instructions 
on last clear chance, gross negligence, and reckless driving. 

Plaintiff argues additionally that the trial court did not explicitly 
grant defendants' motion to amend at the time the trial court denied 
plaintiff's motion i n  limine. Plaintiff insists that the trial court 
merely denied his motion. We disagree. 

Both motions were simultaneously being considered by the trial 
court. The two inextricably linked motions also addressed the exact 
same issue at the exact same time. We conclude that denial of the one 
was affirmation of the other. Expressio unius est exclusio alterius, 
provides that the mention of one implies exclusion of the other. 
Campbell v. Church, 298 N.C. 476, 482, 259 S.E.2d 558, 563 (1979) 
(citing Walla Walla v. Walla Walla Water Co., 172 U.S. 1, 43 L. Ed. 341 
(1898)). The entire record shows that contributory negligence was an 
issue at trial. 
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Plaintiff also has failed to show any resulting prejudice in his 
ability to prosecute the trial nor any abuse of discretion by the trial 
court in allowing the issue of contributory negligence into the trial. 
We hold that any defect in defendants' pleadings was corrected by the 
trial court's granting defendants' motion to amend and the trial 
court's denying plaintiff's motion to exclude contributory negligence 
as an issue at trial. 

C. Failure to Amend 

Plaintiff also argues that "[elven taking the evidence in the light 
most favorable to Defendants . . . [their] pleadings were not amended 
to conform to the evidence presented." Having concluded that the 
trial court granted defendants' motion to amend, we need to decide 
whether the lack of a formal amendment of defendants' pleadings 
affects the jury's verdict. 

Our Supreme Court in Roberts, 281 N.C. at 59, 187 S.E.2d at 727 
specifically held that when a non-objecting party allows evidence to 
be presented at trial outside the scope of the pleadings, the pleadings 
are deemed amended to conform to the evidence, and no formal 
amendment is required. The Court noted, however, that "the better 
practice dictates that even where pleadings are deemed amended 
under the theory of 'litigation by consent,' the party receiving the 
benefit of the rule should move for leave of court to amend, so that 
the pleadings will actually reflect the theory of recovery." Id.; see e.g. 
Mangum, 281 N.C. at 98, 187 S.E.2d at 702 (failure to make formal 
amendment will not jeopardize a verdict based on competent evi- 
dence where no objection is made); Graves v. Walson, 302 N.C. 332, 
341, 275 S.E.2d 485, 491 (1981) (filing a formal written amendment to 
the complaint by leave of court is envisioned by Rule 15(b)); Rite 
Color Chemical Co. v. Velvet Textile Co., 105 N.C. App. 14, 21-22, 411 
S.E.2d 645, 650 (1992) (citation omitted) ("That a formal amendment 
to pleadings is not made is of no consequence, for the amendment is 
presumed to have been made"). 

Here, plaintiff contends, however, that he objected at trial and 
defendants never amended their pleadings. Generally, "[a] formal 
amendment to the pleadings 'is needed only when evidence is 
objected to at trial as not within the scope of the pleadings.' " Taylor 
v. Gillespie, 66 N.C. App. 302, 305, 311 S.E.2d 362, 364 (1984) (quot- 
ing Securities & Exch. Comm'n v. Rapp, 304 F.2d 786 (2d Cir. 1962), 
cited with approval i n  Roberts, 281 N.C. at 57-58, 187 S.E.2d at 726). 
At bar, contributory negligence was within the scope of the pleadings, 
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and plaintiff's objections were all general, based solely on defend- 
ants' "conditional" pleading. 

In Smith v. Buckhram, 91 N.C. App. 355, 372 S.E.2d 90 (1988), a 
defendant made the same argument that plaintiff asserts here. The 
defendant argued that "the trial court erred by allowing testimony 
that plaintiff's injury was permanent, and by instructing the jury on 
the issue of permanency, because plaintiff failed to include an allega- 
tion to that effect in her complaint." Id. at 358-59, 372 S.E.2d at 92. 
This Court concluded that: 

Although defendants are correct in their assertion that plaintiff 
did not amend her complaint to allege that her injuries were per- 
manent, testimony was raised at trial to that effect. The objec- 
tions made at trial to this line of testimony were all general in 
nature, therefore defendants did not avail themselves of the 
opportunity to demonstrate prejudice, or to obtain a continu- 
ance, as provided for in the statute. Therefore the issue of per- 
manency of injuries was properly treated by the court as if it had 
been raised in the pleadings." 

Id. at 359, 372 S.E.2d at 93. A party objecting at trial has the burden 
of showing actual prejudice by admission of the evidence. Roberts, 
281 N.C. at 58, 187 S.E.2d at 727. 

In Miller v. Talton, 112 N.C. App. 484, 435 S.E.2d 793 (1993), the 
plaintiff argued that "the affirmative defense of the statute of limita- 
tions, having never been properly pleaded, was not before the trial 
court, . . . constitutes a waiver of that defense . . . and could not, 
therefore, provide a basis for summary judgment." Id. at 486-87, 435 
S.E.2d at 796. "Although defendants' motion to amend was allowed by 
order . . . defendants never filed an amendment to their answer to 
allege a statute of limitations defense." Id. at 486, 435 S.E.2d at 796. 
Miller cited the general rule that waiver usually results unless the 
issue is raised by express or implied consent. This Court then con- 
cluded that "although it is a better practice to require a formal 
amendment to the pleadings, unpleaded defenses, when raised by the 
evidence, should be considered in resolving a motion for summary 
judgment." Id. (quoting Ridings v. Ridings, 55 N.C. App. 630, 632, 
286 S.E.2d 614, 615-16, disc. review denied, 305 N.C. 586, 292 S.E.2d 
571 (1982)). "This is especially true where the party opposing the 
motion has not been surprised and has had full opportunity to argue 
and present evidence." Id. (citing Dickens v. Puryear, 302 N.C. 437, 
276 S.E.2d 325 (1981)). 
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In Department of 7b-ansp. v. Bollinger, 121 N.C. App. 606, 468 
S.E.2d 796 (1996), the trial court heard evidence not in the pleadings 
and defendants objected to consideration of it without plaintiff for- 
mally amending the pleadings. Our Court held that "[tlhe evidence 
defendants object to is within the scope of the pleadings." Id.  at 609, 
468 S.E.2d at 798. "Plaintiff's pleadings make reference to the Right of 
Way Agreement . . . . Defendants were put on notice. . . . At no time 
during the hearing did they request a continuance of the hearing 
based on surprise or lack of knowledge . . . . Defendants have failed 
to show how they have been prejudiced by the trial court's" treating 
evidence "as an amendment to the pleadings." Id. 

Here, plaintiff "has advanced no suggestion of additional wit- 
nesses he might have called, further cross-examination he would 
have conducted, supplementary exhibits he would have introduced, 
or how amendment otherwise prejudiced him maintaining his [case]." 
Shore v. Farmer, 133 N.C. App. 350, 355, 515 S.E.2d 495, 498, rev. on 
other grounds, 351 N.C. 166, 522 S.E.2d 73 (1999) (citing Vance 
k c k i n g  Co., Inc. v. Phillips, 51 N.C. App. 85,90,275 S.E.2d 497,500 
(1981) ("defendants failed to show how the amendments [to plead- 
ings so as to conform to the evidence] would [have] prejudice[d] 
them in maintaining their defense")). 

Plaintiff made general objections at the hearing and trial. He did 
not argue, nor show any prejudice, or seek a continuance as allowed 
by the statute. 

We hold that when the trial court grants defendants' motion to 
amend their pleadings to include contributory negligence, the evi- 
dence supports the issue of contributory negligence, and plaintiff: (1) 
is put on notice of an affirmative defense of contributory negligence 
by defendants' conditional pleading, (2) does not move to strike the 
allegations and replies denying negligence, asserting the last clear 
chance doctrine and defendant's gross negligence, (3) avails himself 
of all opportunities to fairly and fully prosecute his case, (4) fails to 
argue or show any prejudice to the trial court in presenting his case, 
(5) requests the instructions of last clear chance, gross negligence, 
and reckless driving, (6) appeals from the denial of those requested 
instructions, and (7) fails to argue any prejudice on appeal, the issue 
of contributory negligence is within the scope of the pleadings, 
and no further amendment is required. This assignment of error is 
overruled. 
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IV. Jurv Instructions 

[3] Plaintiff contends that the trial court committed reversible error 
by instructing the jury that plaintiff's violation of G.S. 5 20-146 con- 
stituted contributory negligence and argues that the doctrine of sud- 
den emergency should excuse him from leaving his own lane. N.C. 
Gen. Stat. 5 20-146 (1986). 

G.S. 5 20-146 requires a driver to remain in the right hand lane 
while driving. Violation of that statute is negligence per se. Anderson 
v. Webb, 267 N.C. 745, 148 S.E.2d 846 (1966). Plaintiff correctly points 
out that the doctrine of sudden emergency is an exception to the 
application of the statute. The elements are: (1) "an emergency situa- 
tion must exist requiring immediate action to avoid injury," and (2) 
"the emergency must not have been created by the negligence of the 
party seeking the protection of the doctrine." Allen v. Efird, 123 N.C. 
App. 701, 703, 474 S.E.2d 141, 142-43 (1996) (citation omitted). 

Plaintiff failed, however, to: (I) request that instruction during 
the charge conference, (2) assign plain error here, and (3) argue that 
the jury may have reached a different result, other than saying that it 
"impacted the jury." Furthermore, there is no evidence, when viewed 
in the light most favorable to plaintiff, that would support a reason- 
able inference of each essential element of the doctrine of sudden 
emergency to warrant that instruction. This assignment of error is 
overruled. 

V. Plaintiff's Reauested Instructions 

Plaintiff requested that the trial court instruct the jury on the doc- 
trine of last clear chance, reckless driving, and defendant's gross neg- 
ligence. The trial court refused to give such instructions. The trial 
court must give requested instructions, at least in substance, if they 
are proper and supported by evidence. Haymore v. Thew Shovel Co., 
116 N.C. App. 40,49,446 S.E.2d 865,871 (1994) (citing State v. Lynch, 
46 N.C. App. 608, 265 S.E.2d 491, rev'd on other grounds, 301 N.C. 
479,272 S.E.2d 349 (1980)). 

A. Last Clear Chance 

[4] The issue of last clear chance "[mlust be submitted to the jury if 
the evidence, when viewed in the light most favorable to the plaintiff, 
will support a reasonable inference of each essential element of the 
doctrine." Pantham v. Estate of Sorrells, 121 N.C. App. 611, 612-13, 
468 S.E.2d 401, 402, disc. review denied, 343 N.C. 311, 471 S.E.2d 82 
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(1996). The plaintiff must show the following elements: "(1) The 
plaintiff, by her own negligence put herself into a position of helpless 
peril; (2) Defendant discovered, or should have discovered, the posi- 
tion of the plaintiff; (3) Defendant had the time and ability to avoid 
the injury; (4) Defendant negligently failed to do so; and (5) Plaintiff 
was injured as a result of the defendant's failure to avoid the injury." 
Id. at 613, 468 S.E.2d at 402 (citations omitted). 

Here, defendant testified that when she saw the plaintiff's lights 
approaching in the distance she was on the wrong side of the road 
placing newspapers in customers' boxes, and decided that she 
"would be better off sitting off the road instead of trying to take time 
to go completely back across the road." After defendant made that 
decision to park parallel in a customer's drive-way, there was nothing 
more she could have done to avoid the collision. Viewing all the evi- 
dence in the light most favorable to plaintiff, the jury could not find 
all the elements necessary for the doctrine of last clear chance. The 
trial court did not err denying plaintiff's requested instruction. 

B. Reckless Driving Instruction 

[5] Plaintiff argues that "there was ample evidence of Defendant's 
perilous operation of her automobile" and that the trial court erred by 
not giving a reckless driving instruction. Defendant points out that 
she "admittedly drove her car on the wrong side of the road, at night, 
with her headlights on and directed at oncoming traffic." Defendant 
then contends that "(c)ertainly such conduct indicates a careless 
and heedless attitude toward the safety of oncoming travelers." We 
disagree. 

G.S. 5 20-140 defines reckless driving. 

(a) Any person who drives any vehicle upon a highway or any 
public vehicular area carelessly and heedlessly in willful or wan- 
ton disregard of the rights or safety of others shall be guilty of 
reckless driving. 

(b) Any person who drives any vehicle upon a highway or any 
other public vehicular area without due caution and circumspec- 
tion and at a speed or in a manner so as to endanger or be likely 
to endanger any person or property shall be guilty of reckless 
driving. 

N.C. Gen. Stat. 5 20-140 (a)-(b) (2001). " 'An act is wanton when it is 
done of wicked purpose, or when done needlessly, manifesting a 
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reckless indifference to the rights of others.' " Wagoner v. North 
Carolina R.R. Co., 238 N.C. 162, 167, 77 S.E.2d 701, 705 (1953) (quo- 
tation omitted). 

Defendant was negligent in driving on the wrong side of the road 
to deliver her newspapers. The evidence indicates, however, that 
defendant's car was parked completely in a driveway off the road as 
plaintiff's car approached. Defendant's uncontradicted testimony was 
that she was very cautious when she delivered newspapers in the 
early morning hours on "really dark, deserted roads." Defendant's 
conduct does not indicate the level of carelessness, wicked purpose, 
or a willful or wanton disregard for the safety of plaintiff. There was 
no evidence to support the jury instruction on reckless driving. The 
trial court properly denied plaintiff's request. 

C. Gross Negligence Instruction 

[6] Defendant finally argues that driving up the wrong side of the 
road, and choosing to stay there when defendant's car approached 
"fits the definition of wilful conduct" sufficiently to defeat defend- 
ant's affirmative defense of contributory negligence. 

Our Supreme Court recently stated that "it is clear from the lan- 
guage of this Court that the difference between ordinary negligence 
and gross negligence is substantial." Yancey v. Lea, 354 N.C. 48, 53, 
550 S.E.2d 155, 158 (2001). "An act is done wilfully when it is done 
purposefully and deliberately in violation of law, (citation omitted) or 
when it is done knowingly and of set purpose, or when the mere will 
has free play, without yielding to reason." Foster v. Hyman., 197 N.C. 
189, 191, 148 S.E. 36, 37 (1929) (citations omitted). Viewing the entire 
record in the light most favorable to plaintiff, there is no evidence 
that will support a reasonable inference of gross negligence. This 
assignment of error is overruled. 

No error. 

Judge TIMMONS-GOODSON concurs. 

Judge HUDSON dissents. 

HUDSON, Judge, dissenting. 

Although I agree that notice pleading generally applies in North 
Carolina, I read Rule 8(c) and related cases to require that the defend- 
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ant actually plead the defense of contributory negligence. See N.C. 
Gen. Stat. 3 1A-1, Rule 8(c) (1999). In their answer here, the defend- 
ants did not plead contributory negligence; rather, they gave notice of 
their intention to so plead, if they learned facts which justified it. 
Indeed, the defendants here averred in their answer that they had 
no basis for pleading contributory negligence, but intended to 
amend to include such allegations, if they learned facts during dis- 
covery to justify such an amendment. The defendants did not advise 
the court that they had learned any such new facts, nor did they 
amend their answer. Accordingly, I do not believe that the defendants 
sufficiently pled the defense of contributory negligence, as required 
by the Rules. 

The language of Rule 8(c) at issue here is the following: 

(c) Affirmative Defenses.-In pleading to a preceding pleading, 
a party shall set forth affirmatively . . . contributory negli- 
gence . . . . Such pleading shall contain a short and plain state- 
ment of any matter constituting an avoidance or affirmative 
defense sufficiently particular to give the court and the parties 
notice of the transactions, occurrences, or series of transactions 
or occurrences, intended to be proved. 

The paragraph that the majority quotes from the answer filed by 
the defendants, which refers to "conditional contributory negli- 
gence," contains no factual allegations at all, and gives no notice, par- 
ticular or otherwise, of the occurrences the defendants intended to 
prove. In fact, the quoted paragraph specifically states that the 
"defense [of contributory negligence] . . . cannot be pleaded." I do not 
agree that one can read sufficient notice of the basis for the defense 
into this pleading, which specifically provides that the defendants did 
not know if they even had such a basis. On its face, this paragraph in 
the answer fails to satisfy the special pleading requirements of Rule 
8(c). Even if the trial court, by implication, granted the defendants' 
oral motion to amend their answer, the defendants never actually 
amended the answer, orally or in writing. Since contributory negli- 
gence was ultimately the basis upon which the jury returned its ver- 
dict against the plaintiff, I believe that prejudice to the plaintiff is 
manifest, and I would reverse and remand for a new trial. 
Accordingly, I respectfully dissent. 
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STATE OF NORTH CAROLINA v. AKEEM YOUNG 

No. COA01-109 

(Filed 5 February 2002) 

1. Search and Seizure- traffic stop-probable cause-driv- 
ing wrong way on a one-way street 

The objective facts provided probable cause for a traffic stop 
which eventually led to an armed robbery prosecution where 
defendant made a three point turn after entering a one-way street 
in the wrong direction. 

2. Search and Seizure- investigatory stop-based on tip 
An investigatory stop was justified based upon a reasonable 

suspicion that defendant was involved in robberies of a Western 
Union where an officer received a tip; the officer had previous 
knowledge of the circumstances of the robberies which allowed 
him to corroborate the information provided by the informant; 
and the officer observed that defendant generally met the 
description of the perpetrator provided by witnesses to the 
robberies. 

3. Search and Seizure- traffic stop-permissible scope 
A traffic stop which eventually led to an armed robbery pros- 

ecution did not exceed its permissible scope where the officer 
did not request defendant's license and registration, defendant's 
behavior was not typical in that he came toward the patrol car 
quickly after the stop, defendant made a statement which the offi- 
cer knew to be false, and the officer was aware that defendant 
could be an armed robbery suspect and that an anonymous caller 
had stated that defendant was armed and dangerous. At any rate, 
the evidence which defendant sought to suppress came from a 
consensual search of the vehicle rather than from the pat-down 
following the stop. 

Judge GREENE concurring. 

Appeal by defendant from judgments entered 22 September 1999 
by Judge Steve A. Balog in Orange County Superior Court. Heard in 
the Court of Appeals 8 January 2002. 
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Attorney General Roy A. Cooper, 111, by Assistant Attorney 
General Marc D. Bernstein, for the State. 

Glover & Petersen, PA.,  by James R. Glover, for defendant- 
appellant. 

HUNTER, Judge. 

Akeem Akbar Young ("defendant") appeals the denial of his 
motion to suppress resulting in defendant's entry of a plea of guilty to 
two counts of robbery with a dangerous weapon. We affirm the denial 
of defendant's motion to suppress. 

Evidence presented at the hearing on defendant's motion tended 
to establish that on 5 October and 19 October 1998, a Western Union 
located at the Carr Mill Mall in Carrboro, North Carolina, was robbed. 
The first robbery occurred on a Monday, and the perpetrator used a 
handgun to facilitate the robbery. The perpetrator was described as a 
black male of medium build, approximately five feet eight inches tall, 
with a dark complexion and some facial hair. The 19 October 1998 
robbery also occurred on a Monday, and the perpetrator was again 
described as a black male of medium build, approximately five feet 
eight inches tall and weighing 150 pounds, approximately late twen- 
ties to thirty years of age, and with light facial hair. He was described 
as wearing a denim jacket or shirt. The perpetrator used a knife to 
facilitate the robbery. 

On the following Monday, 26 October 1998, a call was received by 
the 911 call center for the Carrboro Police Department. The female 
caller would not identify herself, stating she did not want to endanger 
her life or her child's life, but said she knew who had robbed the 
Western Union on 5 October and 19 October 1998. She stated the man 
was currently in the vicinity of a Wendy's restaurant near the Western 
Union and was driving a white 1998 Buick Century. The caller 
described the man as a black male, approximately five feet five 
inches tall, weighing approximately 155 pounds, and with light facial 
hair and a dark complexion. The suspect was described as wearing a 
blue denim shirt over a white undershirt, black jeans, and yellow and 
gray tennis shoes. The caller stated that the man was very dangerous 
and was currently armed with a pistol. 

Officer Paul Atherton of the Carrboro Police Department 
received the information provided by the anonymous caller. He was 
familiar with the robberies that had occurred at the Western Union. 
Officer Atherton drove to the vicinity of the Wendy's and parked his 
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vehicle in a parking lot directly across from the restaurant. While 
there, Officer Atherton observed a white sedan enter the Wendy's 
parking lot. He then drove to the Wendy's in his unmarked patrol car, 
but the white sedan was not there when he arrived. Officer Atherton 
circled the block, and as he returned to the Wendy's, he observed a 
late model white Buick Century parked in a parking lot across the 
street from the Wendy's to the east. Officer Atherton parked his ve- 
hicle approximately fifty yards from the Buick. Within approximately 
one minute, he observed defendant, a black male fitting the descrip- 
tion of the suspect, walk to the white Buick and enter the car. Officer 
Atherton observed that defendant was wearing a blue denim shirt 
over a white shirt, dark pants, and tennis shoes with yellow on them. 
He testified defendant appeared to be approximately five feet eight 
inches tall. 

Defendant pulled out of the parking lot and began traveling north 
on Greensboro Street. Officer Atherton followed defendant. Just after 
defendant passed Carr Mill Mall, defendant made a left turn onto East 
Poplar Street, a one-way street. Defendant began driving the wrong 
way down East Poplar Street, which was clearly marked with both a 
"One-Way" sign and a "Do Not Enter" sign. Shortly after making the 
turn, defendant stopped his vehicle and executed a three-point turn 
on East Poplar Street. Defendant then exited East Poplar Street and 
proceeded south on Greensboro Street, the opposite direction from 
which he had previously been traveling. 

Officer Atherton activated his blue lights and made a U-turn to 
get behind defendant. Defendant pulled into a parking lot, and Officer 
Atherton followed. Officer Atherton testified that as soon as he 
pulled in behind defendant, defendant exited his vehicle and quickly 
walked towards Officer Atherton's patrol car before he could exit. 
Officer Atherton stated that he exited his vehicle as soon as he could 
and instructed defendant to "[hlold on." Defendant stopped and 
began clutching his chest, stating that he needed an ambulance 
because he had just been robbed. Officer Atherton asked defendant 
where he had been robbed, and defendant responded he had been 
robbed at the Old Well Apartments near the BP gas station. Officer 
Atherton testified that he knew "right then" defendant was lying, and 
he proceeded to execute a "very quick cursory search" of defendant 
for weapons. 

Defendant did not continue to talk about having been robbed, 
and "either avoided or ignored" Officer Atherton's questions regard- 
ing the alleged robbery. Another officer who arrived at the scene 
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asked defendant if he could search his vehicle. Defendant consented, 
and hit a remote button which opened the trunk. The officers recov- 
ered a pistol from underneath the driver's seat. When defendant 
could not produce a concealed weapons permit, he was informed that 
he was being placed under arrest for carrying a concealed weapon. 
Defendant resisted the arrest and a struggle ensued, during which a 
stainless steel gun magazine fell to the ground. A Western Union 
money order linked to one of the robberies was later recovered from 
defendant's shirt pocket. 

On 5 January 1999, defendant was indicted for two counts of rob- 
bery with a dangerous weapon. On 1 September 1999, defendant 
moved to suppress evidence gathered in connection with his arrest 
on 26 October 1998. Defendant did not testify at the hearing. On 22 
September 1999 the trial court denied defendant's motion. He there- 
after entered a plea of guilty to the two counts in exchange for the 
dismissal of two additional charges. Defendant was sentenced to two 
consecutive terms of fifty-one to seventy-one months in prison. He 
appeals. 

[I] Defendant assigns error to the denial of his motion to suppress, 
arguing that his stop, detention, and arrest on 26 October 1998 vio- 
lated his Fourth Amendment right to be free from unreasonable 
search and seizure, and therefore, any evidence recovered as a result 
must be suppressed. We disagree, and affirm the trial court's denial of 
defendant's motion. 

"It is well established that the standard of review in evaluating a 
trial court's ruling on a motion to suppress is that the trial court's 
findings of fact ' "are conclusive on appeal if supported by competent 
evidence, even if the evidence is conflicting." ' " State v. Buchanan, 
353 N.C. 332, 336,543 S.E.2d 823,826 (2001) (citations omitted). "This 
deference is afforded the trial judge because he is in the best position 
to weigh the evidence, given that he has heard all of the testimony 
and observed the demeanor of the witnesses." State v. Hughes, 353 
N.C. 200,207, 539 S.E.2d 625, 631 (2000). 

Defendant first argues Officer Atherton's traffic stop of defend- 
ant was not legally justified on the basis of probable cause that 
defendant had violated N.C. Gen. Stat. § 20-165.1 (1999). That 
statute provides: 

In all cases where the Department of Transportation has 
heretofore, or may hereafter lawfully designate any highway or 
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other separate roadway, under its jurisdiction for one-way traffic 
and shall erect appropriate signs giving notice thereof, it shall be 
unlawful for any person to willfully drive or operate any vehicle 
on said highway or roadway except in the direction so indicated 
by said signs. 

N.C. Gen. Stat. 5 20-165.1. Defendant argues that although Officer 
Atherton testified he stopped defendant based upon defendant's driv- 
ing the wrong way on a one-way street, Officer Atherton did not have 
probable cause to believe defendant did so "willfully." 

The trial court found that "Officer Atherton had probable cause 
to stop the defendant for the commission of a traffic violation in the 
officer's presence, a violation of G.S. 20-165.1." Although the trial 
court's findings of fact are generally deemed conclusive where sup- 
ported by competent evidence, "a trial court's conclusions of law 
regarding whether the officer had reasonable suspicion [or probable 
cause] to detain a defendant is reviewable de novo." State v. Kincaid, 
147 N.C. App. 94,97, 555 S.E.2d 294, 297 (2001). 

We emphasize that in examining the legality of the stop at issue, 
Officer Atherton's subjective reasoning is irrelevant, and the proper 
inquiry is whether the objective facts support a finding that probable 
cause existed to stop defendant. See State v. McClendon, 350 N.C. 
630, 636, 517 S.E.2d 128, 132 (1999) (officer's subjective motive for 
traffic stop immaterial; issue is whether objective evidence presented 
at suppression hearing supports finding that stop was legal); State v. 
Peck, 305 N.C. 734, 741, 291 S.E.2d 637, 641 (1982) (" '[tlhe scope of 
the Fourth Amendment is not determined by the subjective conclu- 
sion of the law enforcement officer' " (citation omitted)). 

" 'Willful' as used in criminal statutes means the wrongful doing 
of an act without justification or excuse, or the commission of an 
act purposely and deliberately in violation of the law." State v. 
Davis, 86 N.C. App. 25, 30, 356 S.E.2d 607, 610 (1987) (citing State v. 
Arnold, 264 N.C. 348, 141 S.E.2d 473 (1965)). " 'Willfulness' is a state 
of mind which is seldom capable of direct proof, but which must be 
inferred from the circumstances of the particular case." Id. (citation 
omitted). 

We agree with the trial court that the objective evidence reveals 
the existence of probable cause to stop defendant for a violation of 
N.C. Gen. Stat. 3 20-165.1. Although the evidence in the present case 
could suggest defendant did not realize he had turned the wrong way 
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into a one-way street, the evidence is equally supportive of a finding 
that defendant used the one-way street to turn around and begin to 
proceed in a southerly direction on Greensboro Street. The evidence 
established that defendant had been traveling north on Greensboro 
Street, and that shortly after he passed the Carr Mill Mall and the 
Western Union, he executed an illegal turn onto East Poplar Street, 
did a three-point turn on that street, and then proceeded south on 
Greensboro Street in the direction from which he came. The evi- 
dence establishes the existence of probable cause, based on objec- 
tive facts, that defendant violated N.C. Gen. Stat. § 20-165.1, thereby 
permitting Officer Atherton to stop defendant. See, e.g., McClendon, 
350 N.C. at 636, 517 S.E.2d at 132 (violation of traffic statutes consti- 
tutes probable cause to stop vehicle). 

[2] In any event, we also hold Officer Atherton was justified in initi- 
ating an investigatory stop of defendant based upon a reasonable sus- 
picion that defendant was involved in the robberies of the Western 
Union. "An 'investigatory stop must be justified by "a reasonable 
suspicion, based on objective facts, that the individual is involved 
in criminal activity." ' " Kincaid, 147 N.C. App. at 97, 555 S.E.2d at 
297-98 (citations omitted). "The level of suspicion required for an 
investigatory stop . . . is lower than what is required for a seizure 
based on probable cause, which is a suspicion produced by such facts 
as indicate a fair probability that the person seized has engaged in or 
is engaged in criminal activity." State v. Schiffer, 132 N.C. App. 22,26, 
510 S.E.2d 165, 167, appeal dismissed and disc. review denied, 350 
N.C. 847, 539 S.E.2d 5 (1999). In determining whether reasonable sus- 
picion exits, a trial court must consider the totality of the circum- 
stances. Kincaid at 97, 555 S.E.2d at 298. 

"An anonymous tip can provide reasonable suspicion as long as it 
exhibits sufficient indicia of reliability." Hughes, 353 N.C. at 207, 539 
S.E.2d at 630. An officer is entitled to ". . . 'rely upon information 
received through an [anonymous] informant, rather than upon his 
direct observations, so long as the informant's statement is reason- 
ably corroborated by other matters within the officer's knowledge.' " 
State v. Bone, 354 N.C. 1, 10, 550 S.E.2d 482, 488 (2001) (citation 
omitted). 

In Bone, our Supreme Court held that the detective sufficiently 
corroborated information provided by an anonymous informant that 
the defendant was the perpetrator of a previous murder. Id. at 11,550 
S.E.2d at 488. The informant provided police with the defendant's 
name and physical description, and stated that he had entered the 
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victim's apartment through a window and punched the victim in the 
face, causing her to bleed from the ears. I d .  at 6, 550 S.E.2d at 485. 
The detective was able to verify that the information provided by the 
informant was correct. I d .  at 11, 550 S.E.2d at 488. In addition, when 
the detective went to question the defendant, he observed that the 
defendant was wearing the same type of athletic shoes which the 
detective knew the murderer to have worn during the crime. I d .  

In this case, as in Bone, Officer Atherton had previous knowledge 
of the circumstances surrounding the robberies of the Western 
Union. Not only was Officer Atherton able to verify that the informa- 
tion provided by the informant regarding defendant's description, 
clothing, vehicle, and location was correct, but he was able to cor- 
roborate the information based upon his previous knowledge of the 
Western Union robberies. Officer Atherton viewed defendant enter- 
ing his vehicle near the Wendy's parking lot, and observed that 
defendant generally met the description of the perpetrator provided 
by witnesses to both robberies. The anonymous tip was therefore suf- 
ficiently reliable to allow Officer Atherton to conduct an investiga- 
tory stop of defendant. In so holding, we note that anonymous tips 
are one of the most important investigatory tools used by law 
enforcement to prevent and solve crimes. Only when their use has 
been unreasonable should our courts restrict their use. This assign- 
ment of error is overruled. 

[3] In his remaining argument, defendant contends that even if 
Officer Atherton had legal justification to stop defendant, the deten- 
tion exceeded the permissible scope allowed for such a stop. Again, 
we disagree. Defendant argues the scope of a valid traffic stop 
encompasses a request for a driver's license and registration, a com- 
puter check, and the issuance of a citation, and that Officer Atherton 
never pursued the traffic violation upon stopping defendant. While 
the evidence is clear that Officer Atherton did not conduct de- 
fendant's stop in the routine fashion of first requesting defendant's 
license and registration, defendant's behavior following the stop was 
clearly atypical. Officer Atherton testified he intended to conduct 
defendant's stop as a routine traffic stop, but that before he could 
even exit his patrol car, defendant had exited his own vehicle and 
was coming towards him with some speed. Officer Atherton testified 
it is "very, very rare to have somebody come out of the vehicle and 
approach you at the speed [defendant] did that morning." He testified 
defendant's unusual behavior caused him to "heighten [his] sense 
of safety." 
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Officer Atherton further testified that he did not initially ask 
defendant for his license and registration because defendant first 
began stating that he needed an ambulance because he had just been 
robbed, which statement Officer Atherton knew to be false based on 
his observations of defendant prior to the stop. Officer Atherton tes- 
tified the events unfolded very quickly, and with the knowledge that 
defendant could be a suspect in an armed robbery and that an anony- 
mous caller stated the suspect was very dangerous and currently 
armed, he conducted a limited pat-down of defendant for weapons. 

"While a routine traffic stop 'does not justify in every instance a 
protective search for weapons,' an officer is 'permitted to conduct a 
"pat-down" for weapons once the defendant is outside the automo- 
bile . . . if the circumstances give the police reasonable grounds 
to believe that the defendant may "be armed and presently danger- 
ous." ' " State v. Hamilton, 125 N.C. App. 396,401,481 S.E.2d 98, 101 
(citations omitted) (holding defendant's behavior in reaching 
towards his left side before exiting vehicle sufficient to justify 
weapons frisk), appeal dismissed and disc. review denied, 345 N.C. 
757, 485 S.E.2d 302 (1997); see also State v. Pea,rson, 348 N.C. 272, 
275, 498 S.E.2d 599, 600 (1998) (following a stop, if an officer "rea- 
sonably believes that the person is armed and dangerous, the officer 
may frisk the person to discover a weapon or weapons"); State v. 
Willis, 125 N.C. App. 537, 542, 481 S.E.2d 407, 411 (1997) (following 
stop, officer may conduct weapons frisk for self-protection " '[ilf, 
after the detention, [the investigating officer's] personal observations 
confirm his apprehension that criminal activity may be afoot and [ I  
that the person may be armed . . . .' " (citation omitted)). 

In State v. Alston, 82 N.C. App. 372, 376, 346 S.E.2d 184, 187 
(1986), affirmed, 323 N.C. 614, 374 S.E.2d 247 (1988), this Court held 
the following evidence sufficient to warrant an articulable and objec- 
tively reasonable belief that the defendant was potentially dangerous: 
the defendant generally matched a description of a suspect who had 
committed a previous armed robbery; the defendant was driving a 
vehicle similar to that identified as being used by the perpetrator of 
the robbery; when the officer stopped the defendant, the defendant 
quickly got out of his vehicle and allowed it to roll back into the 
police car; and the officer observed that the defendant was " 'acting 
weird.' " Id.; see also McClendon, 350 N.C. at 637, 517 S.E.2d at 133 
(defendant's responses to officer's questions following routine traffic 
stop sufficient to justify officer's suspicions that criminal activity 
afoot). 
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In the present case, Officer Atherton was justified in an objec- 
tively reasonable belief that defendant could be armed and poten- 
tially dangerous. Defendant matched a description from an anony- 
mous caller as the perpetrator of two recent armed robberies, which 
description was consistent with robbery witnesses' descriptions of 
the robber. In any event, the pat-down of defendant did not yield the 
evidence which defendant sought to suppress. Rather, the search of 
defendant's vehicle which actually led to defendant's arrest based 
upon the discovery of the concealed weapon, was performed pur- 
suant to defendant's consent. Defendant has not challenged the 
trial court's finding that he gave the officers permission to search his 
vehicle, and the finding is clearly supported by the evidence. 

Taken as a whole, the evidence supports the trial court's findings 
of fact, and we hold these findings support the conclusion that 
defendant's stop, detention and arrest were within the permissible 
bounds of the Fourth Amendment. The trial court therefore did not 
err in denying defendant's motion to suppress evidence recovered as 
a result thereof. 

Affirmed. 

Judge TYSON concurs. 

Judge GREENE concurs in a separate opinion. 

GREENE, Judge, concurring. 

I concur in the majority's opinion but write separately to address 
the proper application of the differing standards of probable cause 
and reasonable suspicion in the context of a traffic stop. 

While there are instances in which a traffic stop is also an inves- 
tigatory stop, warranting the use of the lower standard of reasonable 
suspicion, the two are not always synonymous. A traffic stop made 
on the basis of a readily observed traffic violation such as speeding 
or running a red light is governed by probable cause. See, e.g., State 
v. McClendon, 130 N.C. App. 368,374,502 S.E.2d 902,906 (1998) (offi- 
cer had probable cause to stop vehicle and issue citation for speed- 
ing and following too closely), affirmed, 350 N.C. 630, 517 S.E.2d 128 
(1999); State v. Hamilton, 125 N.C. App. 396, 399, 481 S.E.2d 98, 100 
(officer had probable cause to stop the vehicle for the purpose of 
issuing seat belt citations because he had observed that both the 
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driver and the defendant were not wearing seat belts), disc. review 
denied, 345 N.C. 757, 485 S.E.2d 302 (1997); see also N.C. Gen. Stat. 
3 15A-302(b) (1999) (an officer may issue a citation to any person 
who he has probable cause to believe has committed a misdemeanor 
or infraction). Probable cause is "a suspicion produced by such facts 
as indicate a fair probability that the person seized has engaged in or 
is engaged in criminal activity. State v. Schiffer, 132 N.C. App. 22, 26, 
510 S.E.2d 165, 167, disc. review denied, 350 N.C. 847, 539 S.E.2d 5 
(1999). On the other hand, a traffic stop based on an officer's mere 
suspicion that a traffic violation is being committed, but which can 
only be verified by stopping the vehicle, such as drunk driving or driv- 
ing with a revoked license, is classified as an investigatory stop, also 
known as a Terry stop. See, e.g., State v. Kincaid, 147 N.C. App. 94, 
97-98, 555 S.E.2d 294,297-98 (2001) (officer had reasonable suspicion 
to stop the defendant for a revoked license based on his knowledge 
of the defendant); Schiffer, 132 N.C. App. at 26, 510 S.E.2d at 167 
(deputy had reasonable suspicion to stop the defendant after noticing 
Florida tags and window tinting which the deputy believed was 
darker than permitted under North Carolina law). Such an investiga- 
tory-type traffic stop is justified if the totality of circumstances 
affords an officer reasonable grounds to believe that criminal activity 
may be afoot. State v. Peck, 305 N.C. 734, 741, 291 S.E.2d 637, 641 
(1982) (quoting State v. Streeter, 283 N.C. 203, 210, 195 S.E.2d 502, 
507 (1973)). 

In this case, because Officer Atherton observed defendant enter- 
ing a one-way street the wrong way, in apparent violation of section 
20-165.1, he needed probable cause in order to stop the vehicle. As 
noted by the majority, the facts in this case reveal probable cause. 
Because I agree with the majority's analysis as to all the issues, I 
concur in the opinion. 
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WAYMAN HARRIS, EMPLOYEEIPLAINTIFF V. THOMPSON CONTRACTORS, INC., 
EMPLOYER, AND UNITED STATES FIDELITY AND GUARANTY INSURANCE 
COMPANY. CARRIERIDEFENDAKTS 

No. COA01-100 

(Filed 5 February 2002) 

1. Workers' Compensation- employer-employee relation- 
ship-prisoner-work release employee 

The full Industrial Commission did not err in a workers' com- 
pensation case by determining that plaintiff employee's status as 
a prisoner did not bar recovery, because: (1) the parties entered 
into a stipulation stating that the parties were subject to and 
bound by the provisions of the North Carolina Workers' 
Compensation Act and that an employee-employer relationship 
existed between the parties at all relevant times; (2) the issue of 
whether plaintiff and defendant meet the statutory definitions of 
employee and employer need not be reached due to the stipula- 
tions; and (3) a prisoner employed through the work release pro- 
gram is not an agent or employee of the State prison system. 

2. Workers' Compensation- finding o f  fact-willful intention 
t o  injure or kill oneself 

The full Industrial Commission did not err in a workers' com- 
pensation case by failing to find that plaintiff employee prisoner's 
claim is barred under N.C.G.S. Q 97-12(3) by his willful intention 
to injure or kill himself or that his award should be reduced 
under N.C.G.S. 3 97-12 by ten percent based on plaintiff's willful 
breach of a rule or regulation adopted by the employer including 
plaintiff's walking the crane with the drop ball raised, because: 
(1) the negligence of the employee does not disbar him from com- 
pensation for an injury by accident arising out of and in the 
course of his employment; (2) there was no evidence that would 
show plaintiff willfully intended to injure himself or someone 
else; and (3) there is no evidence the employer's rule regarding 
the movement of the crane with the drop ball raised off the 
ground was ever reduced to writing. 

3. Workers' Compensation- employee not disobeying a 
direct or specific order from supervisor at time o f  accident 

The full Industrial Commission did not err in a workers' com- 
pensation case by concluding that plaintiff employee prisoner 
was not disobeying a direct or specific order from a then present 



IN THE COURT OF APPEALS 473 

HARRIS v. THOMPSON CONTR'RS, INC. 

[I48 N.C. App. 472 (2002)l 

supervisor at the time of the accident, where (1) the superinten- 
dent testified that at the time of the accident there was not any- 
one standing beside plaintiff or anyone standing there watching 
him the entire time; (2) plaintiff was hired to work as a drop ball 
operator; and (3) plaintiff was operating the crane at the time of 
his accident, which is a duty he was hired to perform. 

Appeal by defendants from Opinion and Award entered 24 
October 2000 by the North Carolina Industrial Commission. Heard in 
the Court of Appeals 5 November 2001. 

The Roberts Law Firm, PA., by Joseph B. Roberts, 111, and Scott 
W; Roberts, for plaintiff-appellee. 

Jones, Hewson & Woolard, bg Lawrence J.  Goldman, for 
defendant-appellants. 

EAGLES, Chief Judge. 

Thompson Contractors, Inc. and United States Fidelity and 
Guaranty Insurance Company ("defendants") appeal from an Opinion 
and Award for the Full Commission awarding Wayman Harris ("plain- 
tiff') workers' compensation benefits. Plaintiff was a Department of 
Corrections prisoner on work release when he was injured working 
for Thompson Contractors, Inc. ("Thompson"). After careful consid- 
eration of the briefs and record, we affirm. 

Plaintiff is serving a life sentence for murder and has been incar- 
cerated with the North Carolina Department of Corrections for 
approximately 25 years. Plaintiff began working through the work 
release program in 1992. On 7 July 1997, Thompson employed plain- 
tiff to work as a drop ball operator at their Mill Spring quarry in Polk 
County. As a drop ball operator, plaintiff operated a crane that low- 
ered a ball from the boom to break up rocks. Plaintiff had not oper- 
ated a crane before his employment with Thompson. During August 
1997, Thompson reassigned plaintiff to work at Miller Creek quarry in 
Rutherford County. 

Plaintiff had operated a "D-25" model crane at the Mill Spring 
quarry. This crane was "much smaller" than the Northwest "D-80" 
crane that plaintiff operated at the Miller Creek quarry. The "D-80" 
crane weighed approximately 80 tons and the drop ball weighed 
approximately 10,000 pounds. The "D-80" crane that plaintiff oper- 
ated was originally manufactured as a shovel crane and subsequently 
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modified. The "stick and the bucket was taken off of it" and "the 
boom was extended to make it into a crane boom." The boom is the 
arm that extends off the crane which can be moved up and down. The 
crane is on two tractor treads which move the crane forward, back- 
wards, right and left. The crane with the boom can rotate 360 degrees 
on the tractor treads. 

On 17 September 1997, plaintiff was operating the "D-80" crane 
at the Miller Creek quarry. Plaintiff was "walking" the crane, which is 
moving the crane on its tractor treads, to another area of the quarry. 
While "walking" the crane, plaintiff contends that the cabin filled 
with smoke. As he got up to check on the source of the smoke, the 
crane toppled over trapping plaintiff underneath. Defendants con- 
tend that there was no smoke or fire in the cabin and the crane 
toppled due to plaintiff "walking" the crane with the boom and drop 
ball raised. 

Plaintiff lost his left foot in the accident and suffered shoulder, 
rib and leg injuries. After the accident, plaintiff's left leg was ampu- 
tated below the knee. 

After the accident, plaintiff's claim for workers' compensation 
benefits was denied. Plaintiff requested a hearing which was held 
before Deputy Commissioner Kim L. Cramer on 9 March 1999. Deputy 
Commissioner Cramer denied plaintiff benefits in an Opinion and 
Award filed 29 October 1999. Plaintiff appealed for review and the 
matter was heard by the Full Commission. In its Opinion and Award 
filed 24 October 2000, the Full Commission reversed the Deputy 
Commissioner's holding and awarded plaintiff benefits. Defendants 
appeal. 

Defendants raise three issues on appeal. Whether the Full 
Commission erred in: (1) its determination that plaintiff's status as a 
prisoner did not bar recovery; (2) failing to find that plaintiff's claim 
is barred by his willful intention to injure or kill himself; and (3) its 
application of Hoyle v. Isenhour Brick and Tile Co., 306 N.C. 248, 293 
S.E.2d 196, reh'g denied, 306 N.C. 565 (1982). 

"On appeal from an award of the Industrial Commission, the 
scope of our appellate review is limited to two questions: (1) whether 
the Commission's findings of fact are supported by competent evi- 
dence in the record; and (2) whether the findings of fact justify the 
Commission's conclusions of law." Peagler v. Tyson Foods, Inc., 138 
N.C. App. 593,597,532 S.E.2d 207,210 (2000). "This is true even when 
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there is evidence that would support contrary findings." Goff v. 
Foster Forbes Glass Div., 140 N.C. App. 130, 133, 535 S.E.2d 602,604 
(2000). 

[I] Defendants first contend that the Full Commission erred in deter- 
mining that plaintiff's status as a prisoner did not bar recovery by 
plaintiff. We do not agree. 

Defendants argue that G.S. 3 97-13(c) bars recovery by plaintiff. 
It states that the "[Workers' Compensation Act] shall not apply to 
prisoners being worked by the State or any subdivision thereof, . . . ." 
G.S. 3 97-13(c). Further, G.S. 5 148-6 states that "such convicts so 
hired, or employed, shall remain under the actual management, con- 
trol and care of the Department [of Correction] . . . ." In addition, a 
prisoner on work release "shall give his work-release earnings, less 
standard payroll deductions required by law, to the Department of 
Correction." G.S. 8 148-33.1(f). Defendants contend that plaintiff was 
being worked by the State since plaintiff was to remain under the 
"actual management, control and care" of the Department of 
Correction ("DOC") and DOC received the prisoner's earnings. 

Defendants also argue that no contract for hire existed between 
plaintiff and defendant Thompson. Defendants contend that a con- 
tract existed between defendant Thompson and the State, not 
between plaintiff and defendant Thompson. Defendants argue that 
the State assigned workers to Thompson and that Thompson had no 
say in the selection of work release employees. The Workers' 
Compensation Act defines employee as "every person engaged in 
an employment under any appointment or contract of hire . . . ." G.S. 
3 97-2(2). Defendants argue that this lack of contract for hire pre- 
cludes plaintiff from being an employee which is necessary in order 
to claim benefits. 

Defendants cite Parker v. Union Camp Corp., 108 N.C. App. 85, 
422 S.E.2d 585 (1992) for support. In Parker, the plaintiff suffered 
compensable work-related injuries and received workers' compensa- 
tion benefits. Id. at 86,422 S.E.2d at 585. While receiving benefits, the 
plaintiff was convicted and sentenced to prison. Id. Parker held that 
the plaintiff "was not entitled to receive workers' compensation ben- 
efits while in prison . . . ." Id. at 88, 422 S.E.2d at 587. 

We hold that the Full Commission properly determined that plain- 
tiff's status as a prisoner did not bar plaintiff from receiving benefits. 
The Full Commission found that: 
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2. By statute, the North Carolina Department of Correction is 
authorized to grant work release privileges to eligible inmates 
pursuant to G.S. Q 148-33.1. In this work release program, inmates 
may work in the public and private sectors and are viewed by the 
state as not working as agents of the state, but as individuals 
employed by a regular employer. 

The Full Commission concluded: 

3. Because the injury giving rise to this claim occurred when 
plaintiff, while incarcerated, was on work release, the holding in 
Parker is not controlling and does not bar plaintiff from recover- 
ing under the act as an employee. Parker v. Union Camp Corn., 
108 N.C. App. 85, 422 S.E.2d 585 (1992 j. 

4. On 17 September 1997, the date of his injury by accident, 
plaintiff was not being worked by the State or any subdivision 
thereof and, therefore, the provisions of G.S. Q 97-13(c) do not 
bar plaintiff from recovering workers' compensation benefits 
from defendants. 

The Workers' Compensation Act is broad and covers all employ- 
ers and employees unless they are specifically excluded. 

From and after January 1,1975, every employer and employee, as  
hereinbefore defined and except as  herein stated, shall be pre- 
sumed to have accepted the provisions of this Article respec- 
tively to pay and accept compensation for personal injury or 
death by accident arising out of and in the course of his employ- 
ment and shall be bound thereby. 

G.S. Q 97-3 (emphasis added). 

Here, plaintiff and defendants entered into a pre-trial agreement 
which was signed on 2 March 1999. Among other things, this agree- 
ment provided that: "1. Employee is Wayman Harris. 2. Employer is 
Thompson Contractors Inc. . . . 4. Employee-Employer relationship 
existed." The Opinion and Award by Deputy Commissioner Cramer 
and the Opinion and Award by the Full Commission contained simi- 
lar stipulations. This stipulation found in both documents stated that 
"[tlhe parties were subject to and bound by the provisions of the 
North Carolina Workers' Compensation Act" and an "employee- 
employer relationship existed between the parties at all relevant 
times . . . ." A stipulation regarding the employer-employee relation- 
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ship is binding on the parties. Sorrel1 v. Sorrell's Farms and Ranches, 
Inc., 78 N.C. App. 415,417,337 S.E.2d 595, 596 (1985). 

Other jurisdictions have held that a claimant's status as a pris- 
oner will not prevent the existence of an employer-employee rela- 
tionship between a claimant-prisoner and a private employer. See 
Benavidex v. Sierra Blanca Motors, 922 P.2d 1205, 1211 (N.M. 1996) 
(holding that claimant's "status as an inmate does not preclude the 
existence of an employer-employee relationship for the purpose of 
receiving workers' compensation benefits."); Courtesy Construction 
Corp. v. Derscha, 431 So.2d 232, 232-33 (Fla. Dist. Ct. App. 1983) 
(holding that "[wlork-released prisoners engaged to work in private 
enterprise, for compensation paid them by private businesses that 
are 'employers' in every practical sense of the word, are not excluded 
from [the Workers' Compensation Act]."); Hamilton v. Daniel 
International Corp., 257 S.E.2d 157, 158 (S.C. 1979) (holding that 
defendant required to provide workers' compensation benefits due to 
the existence of an employer-employee relationship and that 
"[claimant] transcended his prisoner status and became a private 
employee entitled to workmen's compensation benefits."). However, 
due to the stipulations that exist here, we need not reach the issue of 
whether plaintiff and defendant Thompson meet the statutory defini- 
tions of employee and employer respectively. 

Since the requisite employer-employee relationship exists, plain- 
tiff will be covered by the Act unless the Act specifically excludes 
him. G.S. Q 97-3. Employers and employees not covered by the Act are 
enumerated in G.S. 3 97-13. Those excluded by this provision are: "(a) 
Employees of Certain Railroads." "(b) Casual Employment, Domestic 
Servants, Farm Laborers, Federal Government, Employer of Less 
than Three Employees." "(c) Prisoners." "(d) Sellers of Agricultural 
Products." G.S. Q 97-13. Section "(c) Prisoners" states: 

This Article shall not apply to prisoners being worked by the 
State or any subdivision thereof, except to the following extent: 
Whenever any prisoner assigned to the State Department of 
Correction shall suffer accidental injury or accidental death aris- 
ing out of and in the course of the employment to which he had 
been assigned, if there be death or if the results of such injury 
continue until after the date of the lawful discharge of such pris- 
oner to such an extent as to amount to a disability as defined in 
this Article, then such discharged prisoner or the dependents or 
next of kin of such discharged prisoner may have the benefit of 
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this Article by applying to the Industrial Commission as any other 
employee; . . . ." 

G.S. 5 97-13(c) (emphasis added). A prisoner being worked by the 
State is specifically excluded from the Act unless the disabling injury 
continues after the discharge of the prisoner or the prisoner suffers 
an accidental death. Richardson v. N. C. Dept. of Correction, 118 
N.C. App. 704, 705,457 S.E.2d 325,326 (1995), aff 'd,  345 N.C. 128,478 
S.E.2d 501 (1996). 

G.S. 8 148-26(a) provides that "[iln exercising his power to enter 
into contracts to supply inmate labor as provided by this section, the 
Secretary of Correction shall not ass ign a n y  i n m a t e  to work under  
a n y  such contract who i s  eligible for work release as provided in this 
Article, . . . ." (Emphasis added.) In addition, "[njo prisoner employed 
in the free community under the provisions of [G.S. 5 148-33.11 shall 
be deemed to be an agent, employee, or involuntary servant of the 
State prison system while working in the free community or going to 
or from such employment." G.S. 5 148-33.1(g). The DOC is not author- 
ized to assign a prisoner pursuant to any labor contracts when that 
prisoner is eligible for work release. Also, a prisoner employed 
through the work release program is not an agent or employee of the 
State prison system. This, along with the stipulations and Pre-Trial 
Agreement, is sufficient to show that plaintiff was not "being worked 
by the State." 

The General Assembly has specifically excluded the provisions of 
the Workers' Compensation Act from certain prison laborers. 
Counties may work prisoners confined in local confinement facilities. 
G.S. 5 162-58. The General Statutes provide for the liability of coun- 
ties that work prisoners. G.S. Q 162-61. Counties are liable for emer- 
gency medical services for prisoners while they are working and for 
injuries to third parties incurred through the negligence of working 
prisoners. Id. However, this provision states that the "[Employment 
Security and Workers' Compensation Act] of the General Statutes 
shall have no application to prisoners" worked by counties. Id. 
However, there is no similar exclusion in the statutes authorizing 
work release. Prisoners employed in the work release program are 
only specifically excluded from "any benefits under Chapter 96 of the 
General Statutes entitled 'Employment Security' during the term of 
the sentence" but there is no specific exclusion for Chapter 97, the 
Workers' Compensation Act. G.S. Q 148-33.1(h). In the statute autho- 
rizing work release, the General Assembly made no specific exclu- 
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sion for the Workers' Compensation Act as it did in the statutes 
authorizing the working of county prisoners. 

Parker is distinguishable from the instant case. In Parker, the 
claimant was injured on the job before his incarceration and was 
already receiving benefits. Parker at 86, 422 S.E.2d at 585. Here, 
plaintiff was already incarcerated at the time of his injury and was 
involved in the work release program when his work related injury 
occurred. 

Moreover, in Parker's holding, this Court in dicta stated "we note 
that the legislature may want to examine the possibility of continuing 
payment of benefits during a period of incarceration directly to a 
prisoner's dependents, who may have been relying on the disability 
payments a s  a major, or sole, source of income." Id. at 88,422 S.E.2d 
at 587. 

Here, the Full Commission entered the following award: 

1. Defendants shall pay the Department of Correction temporary 
total disability compensation at the rate of $204.99 per week for 
the period of 17 September 1997 through the present and contin- 
uing, with said payments to be managed and appropriately dis- 
tributed by the Department of Correction under its work release 
program. This compensation is subject to the attorney's fee 
approved herein. 

2. Defendants shall pay for all medical expenses incurred or to 
be incurred, subject to the provisions of G.S. § 97-25.1. 
Defendants shall reimburse the Department of Correction for any 
payments it has made on behalf of plaintiff relating to his medical 
care resulting from this injury by accident. 

Plaintiff's benefits will be paid to DOC and distributed according 
to the usual regulations applicable to inmates' work release income. 
According to G.S. § 148-33.1(f)(2), plaintiff is allowed a reasonable 
allowance for his incidental personal expenses. Amounts are 
deducted from plaintiff's earnings for other costs, including plaintiff's 
keep, judgments and court orders. G.S. 148-33.1(f). The remaining 
balance is kept and accumulated to be disbursed to plaintiff when he 
is discharged or paroled. Id.  

On these facts we hold that the Full Commission properly con- 
cluded that this plaintiff was not barred from the recovery of work- 
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ers' compensation benefits by his status as a prisoner. This hold- 
ing does not affect the ability of the Department of Correction 
to recover money it has spent on behalf of plaintiff for his medical 
care. 

[2] Defendants contend that the Full Commission erred in failing to 
find that plaintiff's claim is barred by his willful intention to injure or 
kill himself. We do not agree. 

Here, the Full Commission found that "[dlefendants have failed 
to produce any credible evidence that plaintiff's actions on 17 
September 1997 which resulted in his injuries were taken with the 
specific intention of injuring himself or others." The Full Comn~ission 
concluded that "[tlhe evidence fails to establish that plaintiff's 
injuries were the result of a willful intention to injure himself or oth- 
ers, or the result of a willful breach of a safety rule or procedure 
adopted by defendant-employer." 

Defendants argue that G.S. 97-12(3) should bar plaintiff's claim. 
G.S. Q 97-12(3) states that "[nlo compensation shall be payable if the 
injury or death to the employee was proximately caused by: . . . (3) 
His willful intention to injure or kill himself or another." Defendants 
argue that plaintiff intentionally attempted to "walk" the crane with 
the boom and drop ball raised. Since plaintiff was aware that this was 
dangerous, defendants assert that plaintiff's action shows his inten- 
tion to injure himself. In the alternative, defendants argue that G.S. 
Q 97-12 should reduce plaintiff's award by ten percent. It states 
"[wlhen the injury or death is caused . . . by the willful breach of any 
rule or regulation adopted by the employer and approved by the 
Commission and brought to the knowledge of the employee prior 
to the injury compensation shall be reduced ten percent (lo%)." G.S. 
§ 97-12. We are not persuaded. 

In order for G.S. 97-12(3) to bar compensation, "there must 
have been a willful intention to injure." Rorie v. Holly Farms, 306 
N.C. 706, 710, 295 S.E.2d 458,461 (1982). "Intent is usually proved by 
circumstantial evidence and is therefore reserved for the trier of 
fact." Id. 

Defendant's superintendent of the work site testified that he had 
reprimanded plaintiff twice for walking the crane with the drop ball 
raised. The last reprimand was one hour before the accident. The 
superintendent stated that plaintiff was "making a mistake" by oper- 
ating the crane that way. The superintendent testified that he did not 
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remove plaintiff from the crane because he "had never seen him take 
it way up to the top. I mean, I had never seen that happen." 

"The negligence of the employee, however, does not debar him 
from compensation for an injury by accident arising out of and in 
the course of his employment." Archie v. Lumber Co., 222 N.C. 477, 
480,23 S.E.2d 834,836 (1943). In addition, "not even gross negligence 
is a defense to a compensation claim." Hartley v. Prison 
Department, 258 N.C. 287,289, 128 S.E.2d 598,600 (1962). There was 
no evidence that would show plaintiff willfully intended to injure 
himself or someone else. 

Defendants' alternative argument is also without merit. G.S. 
5 97-12 states that in order for the award to be reduced, the regula- 
tion must be approved by the Industrial Commission. Here, there is 
no evidence that Thompson's "rule" regarding the movement of the 
crane with the drop ball raised off the ground was ever reduced to 
writing. The superintendent was asked whether Thompson's safety 
policy covered when, how and under what circumstances a crane 
should be moved. The superintendent testified that it was "[nlot in 
the company policy, I don't think it does." The evidence supports the 
Full Commission's finding which in turn justifies its conclusion that 
"[tlhe evidence fails to establish that plaintiff's injuries were the 
result of a willful intention to injure himself or others, or the result of 
a willful breach of a safety rule or procedure adopted by defendant- 
employer." This assignment of error is overruled. 

131 Defendants next contend that the Full Commission erred in its 
application of Hoyle v. Isenhour Brick and Tile Co., 306 N.C. 248,293 
S.E.2d 196. We do not agree. 

The Full Commission found that "[allthough plaintiff had previ- 
ously been warned about moving the crane with the drop ball raised, 
he was not disobeying a direct or specific order from a then present 
supervisor when this incident occurred on 17 September 1997." The 
Full Commission concluded that "[pllaintiff was not disobeying a 
direct or specific order from a then present supervisor when this inci- 
dent occurred on 17 September 1997 and, therefore, he may recover 
compensation for his claim." 

Defendants argue that the absence of a supervisor should not 
determine the matter. They argue that plaintiff's actions were not in 
furtherance of Thompson's business so plaintiff's disobedient act 
should operate to bar recovery. 
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Hoyle stated that: 

[W]e find that thrill seeking which bears no conceivable relation 
to accomplishing the job for which the employee was hired 
moves the employee from the scope of his employment. 
Likewise, disobedience of a direct and specific order by a then 
present superior breaks the causal relation between the employ- 
ment and the resulting injury. 

Hoyle, 306 N.C. at 259, 293 S.E.2d at 202 (citations omitted). Hoyle 
also stated "[wle are therefore of the opinion that employee's election 
to disobey a prior given order did not break the causal connection 
between his employment and his fatal injury if the disobedient act 
was reasonably related to the accomplishment of the task for which 
he was hired." Id. at 259, 293 S.E.2d at 203. 

The superintendent testified that at the time of the accident there 
was not anyone "standing beside [plaintiff]" or anyone "standing 
there watching him the entire time." Plaintiff was hired to work as a 
drop ball operator. Plaintiff testified that just before the accident, he 
was "walking" the crane. Plaintiff was operating the crane which is a 
duty he was hired to perform. This is competent evidence to support 
the finding that plaintiff "was not disobeying a direct or specific order 
from a then present supervisor" at the time of the accident. This find- 
ing justifies the conclusion that "[pllaintiff was not disobeying a 
direct or specific order from a then present supervisor . . . therefore, 
he may recover compensation for his claim." This assignment of error 
is overruled. 

Accordingly, the Opinion and Award for the Full Commission is 
affirmed. 

Affirmed. 

Judges MARTIN and BIGGS concur. 
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IN THE MATTER OF: MITCHELL, K., A MINOR CHILD, D.O.B. 01/16/98 

IN THE MATTER OF: MITCHELL, K., A MINOR CHILD, D.O.B. 02/06/96 

NO. COA01-488, COA01-489, COA01-490 

(Filed 5 February 490) 

1. Trials- continuance denied-no possibility of surprise or 
prejudice 

There was no error in the denial of respondent-mother's 
motion for a continuance in a termination of parental rights 
proceeding where there was no possibility that respondent was 
unfairly surprised or that her ability to contest the petition was 
prejudiced. Courts cannot permit parties to disregard the 
prompt administration of justice; to hold otherwise would let par- 
ties determine for themselves when they wish to resolve judicial 
matters. 

2. Termination of Parental Rights- sufficiency of evidence- 
mother's admitted drug use 

There was clear, cogent, and convincing evidence supporting 
the trial court's findings leading to a termination of parental 
rights where respondent-mother admitted using drugs. 

3. Termination of Parental Rights- disposition-no pre- 
sumption or burden of proof 

A termination of parental rights proceeding was remanded 
for a new dispositional hearing where the trial court believed that 
a presumption that termination was in the best interests of the 
child arose after a finding of grounds for termination. There is no 
presumption or burden of proof after a finding of grounds for ter- 
mination; the determination of best interests is more in the 
nature of an inquisition, with the trial court having the obligation 
to secure whatever evidence it deems necessary for the decision. 

Judge HUNTER concurring in part and dissenting in part 

Appeal by respondent from orders entered 16 November 2000 by 
Judge C. Randy Pool in Transylvania County District Court. Heard in 
the Court of Appeals 8 January 2002. 
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H. Paul Averette, for Transylvania County  Department of 
Social Services, petitioner-appellee. 

Womble Carlyle Sandridge & Rice, by  Stuart A. Brock, for 
Guardian Ad Li tem,  petitioner-appellee. 

Charles W McKeller, for respondent-appellant. 

TYSON, Judge. 

I. Facts 

Cynthia Chatman ("respondent"), mother of Mason Mitchell, 
Kristopher Mitchell, and Kaiden Mitchell ("the children"), appeals 
from the trial court's orders terminating her parental rights. We affirm 
in part and reverse in part. 

In September 1997, Mason and Kristopher Mitchell were placed 
in custody of Transylvania County Department of Social Services 
("DSS") based upon allegations of neglect. In June 1998, Kaiden 
Mitchell was placed in custody of DSS upon allegations of neglect. 
The order adjudicating Kaiden as a neglected and dependent juvenile 
was filed 20 April 1999 finding substance abuse by respondent. The 
orders adjudicating Mason and Kristopher neglected do not appear in 
the records on appeal. An order pursuant to a motion for review, filed 
24 April 1998 pertaining to Mason and Kristopher, appears in the 
record and orders that both parents attend counseling concerning 
issues of domestic violence, anger management, and substance abuse 
and dependency. 

In July 1998, respondent moved to Oklahoma and then to 
Tennessee sometime in December 1998. The children remained in 
foster care. On 28 March 2000, DSS filed a petition to terminate 
respondent's parental rights to the children. A hearing was scheduled 
for 12 July 2000. The hearing was continued by the Court on 12 July 
2000 to 9 August 2000. The hearing was again continued on 9 August 
2000 to 27 September 2000. 

Respondent was not present at the adjudication hearing on 27 
September 2000, but was represented by counsel. The trial court 
denied respondent's motion for a continuance. The trial court en- 
tered all three orders on 16 November 2000 terminating re- 
spondent's parental rights. Respondent appeals from these 
orders. 



IN THE COURT O F  APPEALS 485 

IN RE MITCHELL 

[I48 N.C. App. 483 (2002)l 

11. Issues 

The issues presented are whether: (1) the trial court's denial of 
respondent's motion for a continuance violated her rights to due 
process and fundamental fairness, (2) the findings of fact and con- 
clusions of law terminating respondent's parental rights were sup- 
ported by clear, cogent, and convincing evidence, and (3) the trial 
court improperly shifted the burden of proof to respondent as to the 
best interests of the children and failed to exercise its discretion 
under N.C.G.S. 5 7B-1110(a). 

Respondent's assignment of error to the trial court's denial of her 
motion to dismiss at the close of petitioner's evidence was not argued 
in her briefs and is deemed abandoned. N.C. R. App. P. 28(b)(5) 
(1999). 

This Court allowed respondent's motion to consolidate the 
appeals of the orders terminating her parental rights with respect to 
her three children, pursuant to Rule 40 of the North Carolina Rules of 
Appellate Procedure. All three appeals are decided within this opin- 
ion. N.C. R. App. P. 40 (1999). 

111. Motion for a Continuance 

[I] Respondent argues that the hearing to terminate her parental 
rights was not properly placed on the trial docket and that the denial 
of her motion for a continuance denied her due process and the fun- 
damental right to parent her children. 

A motion for a continuance is ordinarily addressed to the sound 
discretion of the trial court, and the ruling will not be disturbed 
absent a showing of abuse of discretion. State v. Beck, 346 N.C. 750, 
756,487 S.E.2d 751, 755 (1997). However, when a motion to continue 
raises a constitutional issue, the trial court's ruling thereon involves 
a question of law that is fully reviewable on appeal by examination of 
the particular circumstances presented in the record. State v. Jones, 
342 N.C. 523, 530-31, 467 S.E.2d 12, 17 (1996). 

In Shankle v. Shankle, 289 N.C. 473, 223 S.E.2d 380 (1976), our 
Supreme Court stated that: 

[i]n passing on the motion [for continuance] the trial court must 
pass on the grounds urged in support of it, and also on the ques- 
tion whether the moving party has acted with diligence and in 
good faith. . . . [Slince motions for continuance are generally 
addressed to the sound discretion of the trial court. . . a denial of 
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the motion is not an abuse of discretion where the evidence intro- 
duced on the motion for a continuance is conflicting or insuffi- 
cient. . . . The chief consideration to be weighed in passing upon 
the application is whether the grant or denial of a continuance 
will be in furtherance of substantial justice. 

Id.  at 483, 223 S.E.2d at 386. 

Respondent raised two grounds in support of her motion to con- 
tinue the matter: (I)  that respondent was unable to obtain trans- 
portation to the hearing and (2) that a custody case was pending in 
the matter. We note that respondent raises for the first time on appeal 
the issue of improper scheduling or notice of the hearing to the trial 
court as grounds for her motion for a continuance. 

Rule 10(b)(l) of the Rules of Appellate Procedure provides in 
pertinent part that "[iln order to preserve a question for appellate 
review, a party must have presented to the trial court a timely 
request, objection or motion, stating the specific grounds for the rul- 
ing the party desired the court to make if the specific grounds were 
not apparent from the context." N.C. R. App. P. 10(b)(l) (1999). 
Respondent failed to preserve this issue for review. 

In our discretion we have reviewed this issue as if respondent 
had preserved it and we conclude that there was no error in deny- 
ing the motion for a continuance. N.C.G.S. $ 7B-803 directly 
addresses the issue of continuances for a hearing involving a ju- 
venile matter: 

The court may, for good cause, continue the hearing for as long 
as is reasonably required to receive additional evidence, reports, 
or assessments that the court has requested, or other information 
needed in the best interests of the juvenile and to allow for a rea- 
sonable time for the parties to conduct expeditious discovery. 
Otherwise, continuances shall be granted only in extraordinary 
circumstances when necessary for the proper administration of 
justice or in the best interests of the juvenile. 

N.C. Gen. Stat. # 7B-803 (1999). 

Nothing in the record indicates that the court requested 
or needed additional information in the best interests of the chil- 
dren, that more time was needed for expeditious discovery, or 
that extraordinary circumstances necessitated a continuance in this 
case. 
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Respondent knew in May 1998 that DSS would be filing a petition 
to terminate her parental rights. Respondent was personally served 
with a summons and a copy of the petition on 4 April 2000, after the 
trial court ordered disclosure of respondent's address for service. 
Respondent filed an answer to the petition on 26 May 2000. Notice of 
hearing was served upon respondent's attorney on 30 June 2000. On 
12 July 2000, the court issued an order continuing the matter to 9 
August 2000. 

Respondent does not argue that she lacked notice of the original 
hearing or the continuance of the matter to 9 August 2000. 
Respondent argues that there is no evidence in the record or tran- 
script that she had notice continuing the case from 9 August 2000 to 
27 September 2000. This argument is without merit. 

The court calendar, which was included in the record, shows the 
notation by the Clerk of Court that the matter was "continued-re 
notice-by service on Skerrett." The trial court found as fact that the 
matter "was originally scheduled to be heard on August 9, 2000, but 
was continued to be heard on September 27, 2000." The transcript 
reflects that respondent's attorney, Skerrett, was present at the 27 
September 2000 hearing and that attorney Skerrett stated to the trial 
court that she spoke with respondent the day before the hearing and 
that "her grandmother had a doctor's appointment this morning so 
she was going to be unable to bring her up here today. So she's not 
here today." The record discloses that respondent's absence was vol- 
untary or through her own negligence in failing to obtain adequate 
transportation. See Mitchell County Dep't of Social Services v. 
Carpenter, 127 N.C. App. 353, 489 S.E.2d 437 (1997) (respondent's 
lack of transportation to termination hearing was not excusable 
neglect). 

Respondent knew that the hearing would be held given the 
facts that she does not contest receiving notice of the original hear- 
ing and the order continuing the matter to August. Attorney Skerrett 
stated at the hearing that she had been representing respondent in 
this matter for "the past three years." We see no possibility that 
respondent was unfairly surprised or that her ability to contest 
the petition to terminate was prejudiced. See In re Taylor, 97 N.C. 
App. 57, 60, 387 S.E.2d 230, 231 (1990) (respondent or counsel 
was present in court when the matter was continued gave parties 
notice that a hearing would be held eliminating any surprise or 
prejudice); Obsborne v. Osborne, 129 N.C. App. 34, 38-39, 497 S.E.2d 
113, 116 (1998) (plaintiff was represented by counsel during the hear- 
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ing, almost a full year had passed since the issues were first sched- 
uled, and plaintiff made no showing of what evidence he would have 
presented if duly notified of the hearing). 

Courts cannot permit parties to disregard the prompt administra- 
tion of judicial matters. To hold otherwise would let parties deter- 
mine for themselves when they wish to resolve judicial matters. The 
goal of the termination statute is for the juvenile "to have a perma- 
nent plan of care at the earliest possible age, while at the same time 
recognizing the need to protect all juveniles from the unnecessary 
severance of a relationship with biological or legal parents." N.C. 
Gen. Stat. Q: 7B-1100(2) (1999). We hold that there was no error in the 
denial of respondent's motion for a continuance. This assignment of 
error is overruled. 

IV. Termination of Parental Rights 

[2] Termination of parental rights proceedings are conducted in 
two phases: (1) the adjudication phase which is governed by N.C.G.S. 
$ 7B-1109 and (2) the disposition phase which is governed by 
N.C.G.S. $ 7B-1110. See In 7.e Young, 346 N.C. 244,247,485 S.E.2d 612, 
614-15 (1997); In re Brim, 139 N.C. App. 733, 738, 535 S.E.2d 367,370 
(2000). During adjudication, the petitioner has the burden of proof by 
clear, cogent, and convincing evidence that one or more of the statu- 
tory grounds set forth in N.C.G.S. Q 7B-1111 for termination exists. 
See N.C. Gen. Stat. $ 7B-1109(e)-(f) (1999). The standard of appellate 
review is whether the trial court's findings of fact are supported by 
clear, cogent, and convincing evidence and whether the findings of 
fact support the conclusions of law. In re Hufj; 140 N.C. App. 288, 
291,536 S.E.2d 838,840 (2000), disc. review denied, 353 N.C. 374,547 
S.E.2d 9 (2001). 

If petitioner meets its burden of proof that grounds for termina- 
tion are present, the trial court then moves to the disposition phase 
and must consider whether termination is in the best interests of the 
child. See N.C. Gen. Stat. $ 7B-1110(a) (1999); In re Blackburn, 142 
N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001). The trial court has 
discretion, if it finds by clear, cogent, and convincing evidence that 
at least one of the statutory grounds exists, to terminate pa- 
rental rights upon a finding that it would be in the best interests of 
the child. Blackburn, 142 N.C. App. at 613, 543 S.E.2d at 910. The trial 
court's decision to terminate parental rights is reviewed under an 
abuse of discretion standard. Brim, 139 N.C. App. at 744, 535 S.E.2d 
at 373. 
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Respondent assigns error to certain findings of fact and conclu- 
sions of law by the trial court arguing that they are not supported by 
clear, cogent, and convincing evidence. In the present case, the trial 
court found all three of the statutory grounds for termination. See 
N.C. Gen. Stat. 5 llll(a)(l)-(3) (1999). 

We begin our analysis with subdivision (2), which requires a 
showing by petitioner that respondent has failed to make "reasonable 
progress under the circumstances . . . within twelve (12) months in 
correcting those conditions which led to the removal of the juvenile." 
N.C. Gen. Stat. rj 7B-llll(a)(2). It is undisputed that the children have 
been in foster care over twelve months. At the time of the termination 
hearing, Mason and Kristopher had been in foster care for thirty-six 
months and Kaiden had been in foster care for twenty-seven months. 
This Court must determine whether there is clear, cogent, and con- 
vincing evidence to support the trial court's finding that respondent 
has failed to make reasonable progress in correcting the conditions 
which led to the removal of the children. 

It is unclear from the record the specific conditions which led to 
the removal of Mason and Kristopher, due to the failure to include in 
the record the order adjudicating the children neglected. The record 
does indicate that the major concerns of DSS were the presence of 
substance abuse and domestic violence. The order adjudicating 
Kaiden a neglected and dependent juvenile cites substance abuse by 
respondent. 

Respondent does not dispute the following findings of the trial 
court: 

8. That on May 12,1998, the mother was taken to the Transylvania 
Community Hospital for the purpose of taking a drug test . . . the 
mother refused to take a drug test, admitting to Social Worker 
Noreda Moody that she had been using crack cocaine. 

11. [tlhat mother has admitted using drugs with the father as 
recently as November 1998. 

17. That the mother has continued to have problems with con- 
trolled substances from and since the time that the juvenile has 
been in the custody of the Department of Social Services and has 
had positive tests for cocaine and marijuana. 
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There is evidence in the record to support these findings and we 
conclude that this evidence was clear, cogent, and convincing. See I n  
re Moore, 306 N.C. 394,405,293 S.E.2d 127, 133 (1982) (grounds exist 
where there was no evidence to the contrary). This assignment of 
error is overruled. Because we hold that termination was proper pur- 
suant to subsection (2) of N.C.G.S. Q 7B-llll(a), it is unnecessary to 
address respondent's assignments of error relating to the other two 
subsections of the statute. See Huff, 140 N.C. App. at 293, 536 S.E.2d 
at 842. 

V. Best Interests of the Children 

[3] Respondent contends that the trial court abused its discretion in 
finding that it would be in the best interests of the children to termi- 
nate her parental rights by shifting the burden of proof to respondent 
and not exercising its discretion. 

After the trial court has found by clear, cogent, and convincing 
evidence that grounds exist for terminating parental rights, N.C.G.S. 
§ 7B-1111, the trial court is required to determine if it is in the best 
interests of the child that parental rights be terminated. See N.C. Gen. 
Stat. Q 7B-1110(a); Blackburn, 142 N.C. App. at 613, 543 S.E.2d at 910 
(citing I n  re Montgomery, 311 N.C. 101,316 S.E.2d 246 (1984)). There 
is no burden of proof on either party at this point in the proceeding 
and no presumption arises upon a section 7B-1111 finding. 
Blackburn, 142 N.C. App. at 613, 543 S.E.2d at 910. This determina- 
tion of best interests is more in the nature of an inquisition, with the 
trial court having the obligation to secure whatever evidence, if any, 
it deems necessary to make this decision. Either party may offer any 
relevant evidence. Id.  

In this case, the trial court conducted both phases of the 
termination proceeding. However, the trial court erroneously shifted 
the burden of proof as to the best interests of the children to the 
respondent. 

After finding that one or more grounds exists for termination 
under N.C.G.S. Q 7B-llll(a), the trial court asked if there was any 
additional evidence to be heard. The attorney for the Guardian ad 
Litem stated: 

Your Honor, I think the statute reads that if you find the grounds 
then the burden shifts to the respondent mother to show why it's 
not in their best interest. And if the Court hears none it's deemed 
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to be in their best interest, so there's no burden on the guardian 
or the DSS. 

The trial court replied: 

I think that's generally the way the statute reads. As to the dispo- 
sition phase, is there any additional evidence on the part of 
respondent mother? 

Attorney for respondent replied: 

No. 

It is reasonable to construe the comments of the trial court to 
indicate it believed there arose, upon a finding of a section 7B-1111 
ground, a presumption that termination was in the best interests of 
the children, the respondent was required to rebut this presumption 
with some evidence, and if she failed to present any such evidence, a 
termination order would be entered. Thus, the dispositional order 
must be vacated and this case remanded for a new dispositional hear- 
ing. At the new dispositional hearing, because new circumstances 
may have arisen affecting the best interests of the children since 
the entry of the first dispositional order, the parties may present 
new evidence. 

Affirmed in part, reversed in part and remanded. 

Judge GREENE concurs. 

Judge HUNTER concurs in part and dissents in part. 

HUNTER, Judge, concurs in part and dissents in part. 

I concur with the majority as to issues one and two, but because 
I would hold that the trial court did not err in determining the best 
interests of the children, I dissent as to issue three, addressed in part 
V of the majority opinion. I would affirm the trial court's order in all 
respects. 

The majority determines that the trial court placed an improper 
burden of proof on respondent during the disposition stage, and that 
the trial court failed to exercise its discretion in determining whether 
termination would be in the best interests of the children. The major- 
ity evidently bases these conclusions on the fact that the attorney for 
the guardian ad litem, Ms. Fosmire, told the trial court it was her 
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understanding that if the trial court found grounds for termination, 
respondent then carries the burden of showing why termination is 
not in the children's best interests, and if respondent cannot carry 
this burden, the trial court must terminate respondent's parental 
rights. 

Indeed, "there is no burden of proof at disposition. The court 
solely considers the best interests of the child." In re Dexter, 147 N.C. 
App. 110, 114, 553 S.E.2d 922, 924 (2001). N.C. Gen. Stat. # 7B-1110(a) 
(1999) sets forth the proper procedure for the disposition stage, pro- 
viding that: 

Should the court determine that any one or more of the condi- 
tions authorizing a termination of the parental rights of a parent 
exist, the court shall issue an order terminating the parental 
rights of such parent with respect to the juvenile unless the court 
shall further determine that the best interests of the juvenile 
require that the parental rights of the parent not be terminated. 

N.C. Gen. Stat. # 7B-1110(a). 

In this case, the record reflects the trial court followed the 
requirements of the statute. After determining that grounds for ter- 
mination had been established, the trial court allowed for the intro- 
duction of further evidence, which was clearly permissible. See, e.g., 
In re Blackburn, 142 N.C. App. 607, 613, 543 S.E.2d 906, 910 (2001). 
Neither party presented further evidence, and the trial court then 
made a determination that the children's best interests would be 
served by terminating respondent's parental rights. This determina- 
tion was properly entered in the trial court's orders as its conclusion 
of law number four: 

It is in the best interests of the juvenile[s] that the parental rights 
of the mother be terminated and that [their] custody be and 
remain in and with the Transylvania County Department of Social 
Services pending further Orders herein. 

The majority supports its decision by emphasizing that the trial 
court responded to Ms. Fosmire that the statute was "generally" the 
way she described. However, such vague a statement does not 
amount to conclusive proof that the trial court (1) placed any 
improper burden on respondent; or (2) wholly failed to realize that it 
was within its discretion to find that termination would not serve the 
best interests of the children regardless of whether the grounds for 
termination had been met or whether respondent presented further 
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evidence during disposition. In termination of parental rights cases, 
as in other cases, "[tlhe presumption is in favor of the correctness of 
the proceedings in the trial court, . . . and the burden is on the appel- 
lant to show error." In re Moore, 306 N.C. 394, 403, 293 S.E.2d 127, 
132, reh'g denied, 306 N.C. 565, - S.E.2d - (1982). 

The record itself is clear that the trial court appropriately gave 
the parties an opportunity to present any further evidence during dis- 
position, and thereafter entered a finding determining what the court 
believed to be in the children's best interests, in accordance with N.C. 
Gen. Stat. # 7B-1110(a). The record fails to show, and respondent has 
failed to prove, any error in the trial court's actions. Accordingly, I 
would affirm the trial court's orders. 

CAROLYN BOLES, PLAINTIFF V. U S .  AIR, INC., DEFENDANT, SELF-INSURED 
(ALEXIS, INC., SERVICING AGENT) 

NO. COA01-61 

(Filed 5 February 2002) 

1. Workers' Compensation- continued temporary total dis- 
ability-doctor's opinion testimony 

The full Industrial Commission did not err in a workers' com- 
pensation case by awarding continued temporary total disability 
compensation to plaintiff based on its reliance on one doctor's 
opinion testimony concerning plaintiff's pain which relied on 
plaintiff's perception of pain to determine that plaintiff was 
unable to return to work as a reservationist even though three 
other doctors thought plaintiff was able to work, because: (1) 
there was competent evidence from the testimony of both the 
one doctor and from plaintiff's own testimony supporting this 
finding; .and (2) The Court of Appeals has previously held that an 
employee's own testimony as to pain and ability to work is com- 
petent evidence as to the employee's ability to work. 

2. Workers' Compensation- continued medical treatment by 
treating physician-motion to change treating physician 

The full Industrial Commission did not abuse its discretion in 
a workers' compensation case by awarding continued medical 
treatment from plaintiff's treating physician and by denying 
defendant's motion to change plaintiff's treating physician, 
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because although the testimony of two other doctors was that 
their evaluation and opinion of proper treatment methods dif- 
fered from the treatment provided by plaintiff's treating physi- 
cian, there has been no evidence that the treating physician is not 
a competent physician. 

Appeal by defendant from opinion and award entered 18 
September 2000 by the North Carolina Industrial Commission. Heard 
in the Court of Appeals 26 November 2001. 

Walden & Walden, by Daniel S. Walden and Margaret D. 
Walden, for plaintiff-appellee. 

Brooks, Stevens & Pope, PA., by Daniel C. Pope, Jr., and 
Kimberley A. D'Arruda, for defendant-appellant. 

MARTIN, Judge. 

Defendant appeals from an opinion and award of the North 
Carolina Industrial Commission (hereinafter "Commission") award- 
ing plaintiff continuing benefits. Evidence before the Commission 
tended to show that plaintiff, Carolyn Boles, was employed by 
defendant, U.S. Air, Inc. (now US. Airways, Inc.) as a reservation 
sales agent (reservationist), providing booking and flight information 
to the public by telephone. Her job required her to sit at a computer 
keyboard throughout the workday keying in the necessary informa- 
tion. This work not only physically required her to use both hands 
repetitively, but cognitively required concentration, memory, and 
attention to detail. On 7 March 1991, plaintiff tripped and fell on a 
curb outside her office building as she was going into work. From 
the fall, plaintiff sustained a back injury manifested by chronic inca- 
pacitating neck, left shoulder, and left arm pain. Because plaintiff's 
symptoms did not significantly improve with conservative treatment 
(cervical traction, anti-inflammatory medications, and physical ther- 
apy), on 21 May 1992, she was examined by Dr. Curling, a neuro- 
surgeon. Dr. Curling testified that an MRI revealed a large spur and 
associated disk bulge at C5-C6 and that he advised plaintiff to 
undergo a cervical discectomy at C5-C6 and an iliac crest interbody 
fusion at C5-C6. Dr. Curling performed this surgical procedure on 17 
June 1992 and released plaintiff, without restrictions, on 24 
September 1992 to return to work at U.S. Air, Inc., starting on half 
days for the first two weeks and then working up to whole days. 

At the end of September 1992 the Commission approved the par- 
ties' Form 21 "Agreement for Compensation for Disability" wherein 
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defendant accepted plaintiff's injury by accident resulting in an "HNP 
[at] C5-C6." Additionally, the Commission approved several Form 26 
Agreements for temporary total disability of various weeks (not con- 
tinuous) in 1991 and 1992. In December 1992, Dr. Curling found plain- 
tiff at maximum medical improvement (MMI) and rated her at 
approximately 10 percent permanent partial disability and released 
her from his care. Dr. Curling noted that plaintiff was having minimal 
neck discomfort but that plaintiff had returned to work and was 
doing her usual job without significant difficulty. On 25 February 
1993, the Commission approved the parties' Form 26 "Supplemental 
Memorandum of Agreement as to Payment of Compensation" for a 10 
percent permanent partial disability to the back (for 30 weeks of 
benefits at the rate of $306.42 per week from 10 December 1992 pur- 
suant to G.S. Q 97-31). 

On 10 February 1993, plaintiff was again seen by Dr. Curling, 
complaining of recurrent pain in the neck and left arm. Dr. Curling 
stated in a letter to plaintiff that her pain was caused by nerve injury 
and recommended that plaintiff take Elavil for her recurrent neck 
and arm pain. On 23 August 1993, plaintiff called Dr. Curling indicat- 
ing that she was having problems with depression and was feeling 
suicidal and asked that he write a letter giving her permission to stay 
out of work for two to three weeks so that she could "get her act 
together." Dr. Curling recommended that plaintiff go to the emer- 
gency room and undergo a psychiatric evaluation, contact her 
family physician, or schedule an appointment with a psychiatrist as 
soon as possible. 

On 23 September 1993, plaintiff's psychiatrist, Dr. Branham, diag- 
nosed plaintiff with major depression and wrote, "[alt the present 
time I feel that it would be totally necessary for [plaintiff] to have the 
least amount of stress possible and since work is a major stress on 
her life I think she should be held out of work until further notice." 
Dr. Branham noted that since 7 March 1991, plaintiff had a history of 
feeling futile, hopeless, and tearful about her chronic pain. Dr. 
Branham also noted that she had problems sleeping, concentration 
and memory difficulties, and a loss of interest in daily and family 
activities. He prescribed chemotherapeutic intervention with anti- 
depressant medication. Following this diagnosis, plaintiff regularly 
returned to Dr. Branham for treatment. 

On 19 July 1994, Dr. Branham indicated in a letter to defendant 
that "[dlue to depression, the concentration, physical stamina, mem- 
ory, and ability to withstand stress have all been eroded to such a 
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degree that [plaintiff] is unable to work." During Dr. Branham's 1995 
deposition, he stated that plaintiff could not return to work because 
of her pain, her memory and concentration deficits, which he noted 
were two symptoms of depression, and her difficulty relating to other 
people. During his 1998 deposition, Dr. Branham testified that he had 
never considered return to work as a goal, but that plaintiff no longer 
suffered from impaired memory or cognitive abilities, nor did she 
have difficulty with interpersonal relations. In the 1998 deposition, 
Dr. Branham testified that he thought that plaintiff was unable to 
return to work because she suffers from chronic pain syndrome and 
intermittent depression. 

On 15 March 1994, plaintiff filed a motion pursuant to G.S. 
8 97-47, alleging she had a change in condition, and moved for addi- 
tional compensation. She alleged that as a result of increased neck 
pain and depression, she had been unable to work since 28 
September 1993. She also moved, pursuant to G.S. 5 97-25, for 
approval of further medical treatment by Dr. Branham. 

On 28 June 1994, after reviewing the results of a functional capac- 
ity evaluation, Dr. Curling indicated that plaintiff could return to 
work on a light-demand level. Additionally, Dr. Curling stated that in 
his opinion plaintiff was capable of returning to work as a reserva- 
tions agent. 

Plaintiff was sent by defendant for a second opinion and psycho- 
logical testing to clinical psychologist John F. Warren, 111. In 
September 1994, Dr. Warren tested plaintiff's memory and concentra- 
tion using the Wechsler Memory Scale-Revised and found that her 
general memory and verbal memory scores fell within the Superior 
range. In addition, plaintiff's visual memory, attentionlconcentration, 
and delayed recall index scores fell within the Average range. From 
these test results, Dr. Warren indicated there were no signs of severe 
memory problems that would cause plaintiff difficulty in terms of try- 
ing to attend to the affairs of daily living or work. Plaintiff was also 
administered the Booklet Category Test (BCT), which is a compre- 
hensive, cognitive screening test designed to evaluate for the pres- 
ence of cerebral dysfunction. Plaintiff performed within the Average 
range which suggests "that her non-verbal abstract reasoning and log- 
ical analysis skills are adequate for making most decisions required 
for organized planning and practical, everyday living and working sit- 
uations." Dr. Warren recommended limited mental health interven- 
tion with goals and plans, as opposed to a more traditional, open- 
ended analytic or dynamic mental health treatment. 
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In February 1997, Dr. Jones evaluated plaintiff upon defend- 
ant's request that he provide a second opinion to clarify plain- 
tiff's psychiatric condition, as well as make recommendations regard- 
ing her ability to return to work. At the time of the evaluation, Dr. 
Jones felt that plaintiff's depressive disorder was in remission. Dr. 
Jones did not find any impairments that would keep plaintiff from 
being capable of performing tasks required in the reservationist 
position. Dr. Jones opined that treatment with specific bench- 
marks would be more appropriate than Dr. Branham's open-ended 
treatment program. 

During the hearing, plaintiff admitted that she was aware that Dr. 
Branham was the only physician that she had seen since 1993 who is 
continuing to excuse her from work as a reservationist. Plaintiff also 
testified that she did not feel that she was capable of performing her 
job as reservationist because she was in so much pain that it caused 
her to have impaired memory and cognitive ability. Plaintiff further 
testified that she has not attempted to perform the actual job of reser- 
vationist since September 1993. 

On 25 January 1995 a deputy commissioner heard plaintiff's G.S. 
$97-47 motion to reopen her claim by reason of a change in condition 
for the worse, and her G.S. Q 97-25 motion for Commission approval 
of Dr. Branham and Dr. Rauck. On 5 May 1995, the deputy commis- 
sioner ruled that plaintiff had sustained a substantial change for the 
worse in her condition from the 7 March 1991 back injury resulting in 
her becoming totally disabled by the same injury on 24 September 
1993. Plaintiff was awarded compensation at a rate of $306.42 per 
week from 24 September 1993 to the scheduled hearing date and con- 
tinuing thereafter at the same rate for so long as she remains totally 
disabled. The deputy commissioner also ruled that defendant shall 
pay all reasonable and necessary medical expenses incurred by plain- 
tiff as a result of her substantial change of condition, including con- 
tinued psychiatric treatment provided by Dr. Branham and any other 
treatment he may reasonably recommend that would tend to reduce 
her chronic incapacitating pain such as a return to the pain clinic. 
Neither party appealed from the deputy commissioner's opinion 
and award. 

On 7 April 1997, defendant filed a Form 24 "Application to 
Terminate Payment of Compensation", alleging that plaintiff had 
unjustifiably refused the employer's offer of suitable employment (as 
reservations agent) on 14 March 1997. The matter was heard by a 
deputy commissioner who ruled that plaintiff was justified in refus- 
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ing the job offer under G.S. 5 97-32, that plaintiff remains totally dis- 
abled as a result of her 7 March 1991 compensable injury and is enti- 
tled to continuing compensation under G.S. 5 97-29, and that Dr. 
Branham remain the treating physician under G.S. 5 97-25. Defendant 
appealed to the Full Commission which modified and affirmed the 
decision of the deputy commissioner and ordered defendant to con- 
tinue to pay compensation to plaintiff for temporary total disability, 
and to continue to pay for her medical treatment, including that pro- 
vided by Dr. Branham. Defendant appeals. 

[I] Defendant first contends that there is no competent evidence to 
support the Commission's finding of fact that plaintiff remains dis- 
abled and therefore, the Commission erred in awarding continued 
temporary total disability compensation to plaintiff. Defendant 
specifically assigns error to the following Commission's findings of 
fact: ". . . Dr. Branham maintains that plaintiff cannot return to work 
at this time, and remains totally disabled" and "[blased upon the 
restrictions on plaintiff's return to work imposed by [Dr. Branham], 
the job of reservation agent was not suitable employment and plain- 
tiff's refusal to accept the job of reservation agent offered by defend- 
ant on 14 March 1997, was justified." 

At the outset, "[tlhe standard of review for an appeal from an 
opinion and award of the Industrial Commission is limited to a deter- 
mination of (1) whether the Commission's findings of fact are sup- 
ported by any competent evidence in the record; and (2) whether the 
Commission's findings justify its conclusions of law." Goff v. Foster 
Forbes Glass Div., 140 N.C. App. 130, 132-33, 535 S.E.2d 602, 604 
(2000). If there is competent evidence to support the findings, they 
are conclusive on appeal even though there is evidence to support 
contrary findings. Hedrick v. PPG Industries, 126 N.C. App. 354, 484 
S.E.2d 853, disc. review denied, 346 N.C. 546, 488 S.E.2d 801 (1997). 
However, ". . . findings of fact by the Commission may be set aside on 
appeal when there is a complete lack of competent evidence to sup- 
port them." Young v. Hickory Bus. Fumz., 353 N.C. 227, 230, 538 
S.E.2d 912, 914 (2000). We also emphasize that " '[tlhe Commission is 
the sole judge of the credibility of the witnesses and the weight to be 
given their testimony.' " Dolbow v. Holland Industrial, Inc., 64 N.C. 
App. 695, 697, 308 S.E.2d 335, 336 (1983) (quoting Anderson v. 
Lincoln Construction Co., 265 N.C. 431, 434, 144 S.E.2d 272, 274 
(1965)), disc. review denied, 310 N.C. 308, 312 S.E.2d 651 (1984). 
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"Thus, the Commission may assign more weight and credibility to 
certain testimony than other." Id. at 697, 308 S.E.2d at 336. See also 
Adams v. AVX COT., 349 N.C. 676, 509 S.E.2d 411 (1998). 

Defendant argues that the Commission improperly relied on Dr. 
Branham's testimony in its determination that plaintiff remains 
totally disabled. Defendant specifically argues that Dr. Branham's 
opinion testimony is speculative and therefore incompetent evi- 
dence. Defendant notes that in 1993, Dr. Branham wrote plaintiff out 
of work to reduce stress, testified in 1995 that plaintiff was unable to 
work due to pain, impaired mental and cognitive abilities, and diffi- 
culty relating to other people, and testified in 1998 that plaintiff's 
impaired mental and cognitive abilities and plaintiff's difficulty with 
interpersonal relationships had resolved but that she was still unable 
to return to work due to pain and intermittent depression. Defendant 
argues t.hat Dr. Branham's 1995 testimony that pain was largely a 
function of plaintiff's anatomical problem with which Dr. Curling was 
more familiar was inconsistent with his 1998 testimony that plaintiff 
is unable to perform as a reservationist because of the concentration 
and agility of movement required and because using the left arm 
could increase her pain. Defendant points out that Dr. Branham testi- 
fied there were no tests to measure pain and therefore, defendant 
asserts Dr. Branham must be relying on plaintiff's perception of pain 
to determine when plaintiff can return to work. 

There was competent evidence, from the testimony of Dr. 
Branham and from plaintiff's own testimony, supporting the 
Commission's finding that plaintiff continues to be totally disabled. 
This Court has previously held that an employee's own testimony as 
to pain and ability to work is competent evidence as to the 
employee's ability to work. See Matthews v. Petroleum Tank Seruice, 
Inc. 108 N.C. App. 259, 423 S.E.2d 532 (1992) (employee's own testi- 
mony concerning level of pain he suffered was competent evidence 
as to his ability to work); Niple v. Seawell Realty & Indus. Co., 88 
N.C. App. 136, 362 S.E.2d 572 (1987), (employee's own testimony as 
to pain upon physical exertion competent evidence as to her ability 
to work), disc. review denied, 321 N.C. 744, 365 S.E.2d 903 (1988). 
Plaintiff testified that she believes that she is unable to handle calls 
as a reservationist because one must keep a lot of information in 
memory, it is stressful, and ". . . with the pain that I've got, I cannot 
think at times . . . . I have constant pain, and . . . when the pain over- 
whelms me, I am not able to keep my thoughts in line . . . [and] at 
times, [ I  I totally go blank." She further stated, ". . . I probably could 
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do this job for two or three hours. But then . . . I'd be in bed after 
that . . . ." Plaintiff occasionally works out in her yard, which en- 
tails driving a lawn tractor and pushing a fertilizer spreader, but 
plaintiff explained that the reservationist position is more mentally 
demanding and she is only able to work in her yard on her good 
days which are rare. Thus, we conclude that there is competent evi- 
dence supporting the Commission's finding that plaintiff remains 
totally disabled. 

Defendant argues, however, that there was competent medical 
evidence upon which the Industrial Commission could have relied to 
conclude that plaintiff is able to return to work. Defendant points out 
that Dr. Branham is the only doctor who currently claims plaintiff is 
unable to work. Dr. Curling released plaintiff from a physical stand- 
point and Dr. Warren and Dr. Jones released plaintiff from a psycho- 
logical standpoint. Defendant also points out that unlike Dr. 
Branham, Dr. Warren and Dr. Jones relied on objective testing of 
plaintiff's abilities and deferred to Dr. Curling's assessment of her 
physical pain. Dr. Jones found that plaintiff's depressive disorder was 
in remission and he did not find any impairments that would keep 
plaintiff from being capable of working as a reservationist. That there 
may be competent evidence supporting a finding that plaintiff does 
not remain totally disabled, however, is not dispositive since the 
issue before us is whether there is any competent evidence in the 
record supporting the Commission's finding that plaintiff remains 
totally disabled. See Goff, 140 N.C. App. at 132, 535 S.E.2d at 604. If 
so, the Commission's findings are conclusive on appeal even though 
there is evidence to support contrary findings. Hedrick,  126 N.C. App. 
at 357, 484 S.E.2d at 856. Since there was competent evidence sup- 
porting the Commission's finding that plaintiff continues to be totally 
disabled, we hold that the Commission did not err in awarding con- 
tinued temporary total disability compensation to plaintiff. 

[2] Defendant next argues the Commission abused its discretion 
in awarding continued medical treatment by Dr. Branham and 
denying defendant's motion to change plaintiff's treating physician. 
G.S. 3 97-25 provides that ". . . an injured employee may select a 
physician of his own choosing to attend, prescribe and assume the 
care and charge of [her] case, subject to the approval of the Industrial 
Commission." "The unambiguous language of this statute, thus, 
leaves the approval of a physician within the discretion of the 
Commission and the Commission's determination may only be 
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reversed upon a finding of a manifest abuse of discretion." Franklin 
v. Broyhill Furniture Industries, 123 N.C. App. 200, 207, 472 S.E.2d 
382, 387, cert. denied, 344 N.C. 629, 477 S.E.2d 39 (1996). An 
" '[albuse of discretion results where the court's ruling is manifestly 
unsupported by reason or is so arbitrary that it could not have been 
the result of a reasoned decision.' " Long v. Harris, 137 N.C. App. 
461,465,528 S.E.2d 633,635 (2000) (quoting State v. Hennis, 323 N.C. 
279, 285, 372 S.E.2d 523, 527 (1988)). 

Though Dr. Warren and Dr. Jones both testified that their eval- 
uation and opinion of proper treatment methods differed from the 
treatment provided plaintiff by Dr. Branham, there has been no evi- 
dence that Dr. Branham is not a competent physician. Thus, the 
Commission's decision to allow Dr. Branham to be plaintiff's 
treating physician is not manifestly unsupported by reason and we 
hold the Commission did not abuse its discretion by failing to re- 
move him. 

Affirmed. 

Chief Judge EAGLES and Judge BIGGS concur. 

IN THE MATTER O F  THE ESTATE O F  PEGGY FAIRLEY ANDERSON, DECEASED 

No. COA01-143 

(Filed 5 February 2002) 

1. Estates- revocation of letters of administration-sum- 
mary judgment 

The trial court should not have granted summary judgment 
for petitioner (McRae) in an action to revoke letters of adminis- 
tration issued to respondent (Anderson) for the estate of Fairley 
where Fairley first married McRae, told him that she was divorc- 
ing him but apparently never did so, and subsequently married 
Anderson, and McRae subsequently remarried. The parties pre- 
sented conflicting evidence about whether McRae's acts were 
knowing and whether they were condoned by Fairley, which bore 
on whether McRae would be barred from recovering from the 
estate as a surviving spouse and therefore on whether McRae 
lacked standing. 
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2. Estates- qualification of administrator-standing to 
assert estoppel 

The administrator of an estate (Anderson) did not have 
standing to assert estoppel against a petitioner (McRae) seeking 
to have Anderson's letters of administration revoked where the 
decedent (Fairley) had been married to both. The action involved 
Anderson's qualification as administrator rather than Fairley's 
interests, and Anderson lacks the necessary privity to argue that 
McRae's subsequent second marriage bars McRae from challeng- 
ing Fairley's second marriage (to Anderson.) 

Judge CAMPBELL dissenting. 

Appeal by petitioner Ernest McRae from order filed 4 October 
2000 by Judge William H. Helms in Richmond County Superior Court. 
Heard in the Court of Appeals 27 November 2001. 

Donaldson & Black, PA. ,  by Arthur J. Donaldson and Rachel 
Scott Decker, for petitioner-appellant. 

Sha,rpe & Buckner, PLLC, by Richard G. Buckner, for 
respondent-appellee. 

No brief filed for pro se respondent children. 

GREENE, Judge. 

Petitioner Ernest McRae (McRae) appeals an order filed 4 
October 2000 granting summary judgment in favor of respondent 
Alforence Anderson (Anderson). 

On 11 December 1997, McRae filed a petition to revoke the letters 
of administration issued to Anderson as the administrator of the 
estate of Peggy Fairley Anderson (Fairley) and to request the appoint- 
ment of a suitable administrator to take Anderson's place. The peti- 
tion asserts McRae married Fairley on 22 June 1962 and at no time 
prior to Fairley's death on 3 September 1991 did McRae and Fairley 
obtain a divorce. While McRae acknowledges in his petition that 
Fairley and Anderson participated in a wedding ceremony on 10 
September 1965, McRae contends this marriage is void. 

An order to show cause filed 11 December 1997 was issued to 
Anderson by the Clerk of Superior Court of Richmond County (the 
clerk). Anderson filed a response on 10 March 1998 challenging 
McRae on the grounds of standing under N.C. Gen. Stat. $ 31A-1 and 
estoppel. In his answer to McRae's request for admissions filed 4 May 
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1998, Anderson denied any knowledge of McRae's marriage to Fairley 
until after Fairley's funeral when Anderson was presented with a mar- 
riage certificate proving the marriage. Anderson's answer further 
stated: Fairley had five children when Anderson married her; 
three more children were born in the years following the marriage 
ceremony of Anderson and Fairley; and Anderson and Fairley lived 
together as husband and wife for twenty-six years, until Fairley's 
death. 

In a deposition on 10 February 1999, McRae testified that some- 
time after their marriage in 1962, Fairley told McRae she was going to 
divorce him but that he never received any court documents evi- 
dencing such a divorce. Believing nevertheless that Fairley had 
divorced him, McRae entered into a marriage ceremony with Doris 
McDonald (McDonald) on 13 August 1966. McDonald subsequently 
divorced McRae because she found out McRae was still married to 
Fairley. For the last twenty-five to thirty years, McRae has filed his 
tax returns as a single person. McRae admitted to having heard 
rumors over the years that he was still married to Fairley, but he 
never asked Fairley whether or not they were divorced. 

By order of the clerk filed 7 September 1999, the matter was 
transferred to the superior court for trial by jury pursuant to N.C. 
Gen. Stat. Q 1-174 and Q 1-273(a) (repealed 1999). See Burke v. 
Harrington, 35 N.C. App. 558, 559-60, 241 S.E.2d 715, 716-17 (1978) 
(cause of action must be transferred to superior court pursuant to 
N.C. Gen. Stat. $ 1-174 for jury determination of factual issues). 
Anderson filed a motion for summary judgment on 13 September 
2000. The trial court granted Anderson's motion in its October 4 
order, thereby dismissing McRae's petition. 

The issues are whether: (I) there are genuine issues of ma- 
terial fact as to whether McRae lacked standing under N.C. Gen. Stat. 
Q 31A-1 to petition the superior court for relief; and (11) Anderson had 
standing to raise the issue of quasi-estoppel as a bar to McRae's chal- 
lenge of the validity of Anderson's marriage to Fairley. 

N.C. Gen. Stat. 5 31A-1 

[I] Anderson successfully argued to the trial court that under N.C. 
Gen. Stat. § 31A-1 McRae would be barred from recovering from 
Fairley's estate as a surviving spouse and therefore lacked standing 
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as a real party in interest to petition the superior court to remove 
Anderson as the administrator of Fairley's estate. Only a real party 
in interest has the legal right to maintain a cause of action. N.C.G.S. 
Q 1-57 (1999); see Crowell v. Chapman, 306 N.C. 540, 544, 293 S.E.2d 
767, 770 (1982). A real party in interest is one "who is benefit[t]ed or 
injured by the judgment in a case." Parrzell v. Nationwide Mut. Ins. 
Co., 263 N.C. 445,448, 139 S.E.2d 723, 726 (1965). Section 31A-1 bars 
the rights of a spouse who engages in certain conduct, including the 
following: (1) the spouse "voluntarily separates from the other 
spouse and lives in adultery and such has not been condoned," 
N.C.G.S. 5 31A-l(a)(2) (1999); (2) the spouse "willfully and without 
just cause abandons and refuses to live with the other spouse and is 
not living with the other spouse at the time of such spouse's death," 
N.C.G.S. 5 31A-l(a)(3) (1999); or (3) the spouse "knowingly contracts 
a bigamous marriage," N.C.G.S. E) 31A-l(a)(5) (1999). There is no evi- 
dence in the record, McRae "willfully or without just cause" aban- 
doned Fairley, leaving this Court to consider the remaining two 
actions alleged by Anderson. 

As to section 31A-l(a)(2), which bars a spouse who "voluntarily 
separates from the other spouse and lives in adultery and such has 
not been condoned," the critical element appears to be whether 
Fairley "condoned" McRae's conduct. Condonation is defined as the 
"implied forgiveness" of an "offense." Black's Law Dictionary 295 
(6th ed. 1990). If Fairley indeed never sought a divorce, her marriage 
to Anderson could reasonably be construed as condonation of any 
equivalent conduct by McRae. Anderson, on the other hand, contends 
Fairley never knew of McRae's marriage to McDonald and thus 
there could not have been any condonation. In respect to section 
31A-l(a)(5), barring a spouse who "knowingly contracts a bigamous 
marriage," McRae asserts he believed Fairley had divorced him and 
only became suspicious upon hearing rumors years later. 
Consequently, McRae claims his actions were not committed "know- 
ingly." Because the parties presented conflicting evidence dealing 
with subjective feelings and intent, i.e. whether McRae's acts were 
knowing and condoned by Fairley, summary judgment based on the 
operation of section 31A-1 was not proper. See Creech v. Melnik, 347 
N.C. 520, 530, 495 S.E.2d 907, 913 (1998) (summary judgment "inap- 
propriate where issues such as motive, intent, and other subjective 
feelings and reactions are material and where the evidence is subject 
to conflicting interpretations"); see also N.C.G.S. # 1A-1, Rule 56(c) 
(1999) (summary judgment inappropriate where genuine issues of 
material fact exist). 
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Estoppel 

[2] Anderson further argues summary judgment was proper because 
McRae's prior conduct estops him from attacking the validity of 
Anderson's marriage to Fairley. North Carolina courts presume the 
validity of a second marriage unless " 'the contrary [is] proved.' " 
Ivory v. Greer Bros., Inc., 45 N.C. App. 455, 459, 263 S.E.2d 290, 293 
(1980) (quoting Kearney v. Thomas, 225 N.C. 156, 164, 33 S.E.2d 871, 
877 (1945)). The burden to disprove the validity of the second mar- 
riage rests on the attacking party. Id. A party, however, may be barred 
under quasi-estoppel from such an attack if the "attack . . . is incon- 
sistent with [his or her] prior conduct." Mayer v. Mayer, 66 N.C. App. 
522, 533, 311 S.E.2d 659, 667, disc. review denied, 311 N.C. 760, 321 
S.E.2d 140 (1984) (citing Homer Clark, Estoppel Against 
Jurisdictional Attack on Decrees of Divorce, 70 Yale L.J. 45, 56 
(1960)). This is so " 'regardless of whether the person [attacked] had 
actually relied upon that conduct.' " Taylor v. Taylor, 321 N.C. 244, 
249,362 S.E.2d 542, 546 (1987) (citation omitted). Failure of a person 
to obtain a copy of a divorce judgment prior to entering into a second 
marriage constitutes culpable negligence, barring that person under 
quasi-estoppel from assuming a legal position inconsistent with such 
previous negligence. Lane v. Lane, 115 N.C. App. 446,452,445 S.E.2d 
70, 73 (citing Redfern v. Redfern, 49 N.C. App. 94, 97, 270 S.E.2d 606, 
608-09 (1980)) (plaintiff estopped from challenging validity of second 
marriage where she was culpably negligent in not obtaining a copy of 
the divorce judgment before remarrying), disc. review denied, 338 
N.C. 311, 452 S.E.2d 311 (1994). 

But in order for a party to have standing to raise the issue of 
estoppel, the asserted estoppel must be "mutual and reciprocal." 28 
Am. Jur. 2d Estoppel and Waiver 5 115 (1966). According to the prin- 
ciple of mutuality, "an estoppel operates neither in favor of, nor 
against, strangers-that is persons who are neither parties nor priv- 
ies to the transaction out of which the estoppel arose." Id.; see Bank 
v. Rich, 256 N.C. 324, 329, 123 S.E.2d 811, 815 (1962) (estoppel does 
not bind strangers). The administrator of an estate is recognized as 
standing in such privity with the decedent, as her personal represen- 
tative, that an estoppel that would have operated for or on the dece- 
dent can be asserted by or against the administrator. See 28 Am. Jur. 
2d Estoppel and Waiver 8 121. 

In this case, Anderson argues McRae's subsequent marriage to 
McDonald, which McRae entered into without obtaining a divorce 
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judgment for his marriage to Fairley, bars McRae from challenging 
Anderson's marriage to Fairley. Anderson, however, has no standing 
to raise this issue since the case at hand involves the preliminary con- 
sideration of Anderson's qualification as administrator of Fairley's 
estate, not a representation of Fairley's interests by the administrator 
of her estate. In defending his own status, Anderson did not step "in 
the shoes of' the decedent, Cheshire v. First Presbyteriun Church, 
225 N.C. 165, 168, 33 S.E.2d 866, 867 (1945), and thus attain the priv- 
ity required to argue estoppel, Rich, 256 N.C. at 329, 123 S.E.2d at 815. 
For the purposes of this proceeding, Anderson remained a stranger to 
the marriage between McRae and Fairley and McRae's and Fairley's 
subsequent conduct in relation to this marriage and thus did not have 
standing to assert estoppel against McRae.1 

Summary 

In conclusion, the trial court erred in granting summary judgment 
to Anderson because there were genuine issues of material fact as to 
the issue of McRae's standing under section 31A-1. The trial court 
also erred in its grant of summary judgment to Anderson on the basis 
of estoppel because Anderson lacked standing to raise this issue. We 
therefore remand this case to the trial court for trial on the merits 
pursuant to section I of this opinion and for entry of summary judg- 
ment in favor of McRae on the issue of estoppel under section 11, see 
N.C.G.S. 5 1A-1, Rule 56(c) (summary judgment proper if there is no 
genuine issue of material fact and "any party is entitled to a judgment 
as a matter of law"). 

Reversed and remanded. 

Judge McCULLOUGH concurs. 

Judge CAMPBELL dissents. 

1. In I n  re Estate o f H a n n e r ,  146 N.C. App. 733, 554 S.E.2d 673 (2001), this Court 
found that the children of the deceased father could properly attack the validity of 
their father's marriage to the petitioner who had been married before but whose 
divorce decree from her previous marriage appeared to be flawed. This Court held that 
the children had failed to overcome the burden of disproving the validity of the peti- 
tioner's second marriage to the father and ruled in favor of the petitioner. Id. A s  noted 
above, an attack on the validity of a second marriage can be barred under the theory 
of estoppel if raised by a party with the requisite privity. See 28 Am. Jur. 2d Estoppel 
and Waiuer 1 115. The issue of privity, however, was not raised in Hanner because the 
facts did not support an argument of estoppel. If they had, the children in Hanner 
would have had to show privity as required of Anderson in this case. 
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CAMPBELL, Judge, dissenting. 

This is a proceeding pursuant to N.C. Gen. Stat. 5 28A-9-1 to have 
respondent Anderson removed as administrator of the estate of 
Peggy Fairley Anderson. On 11 December 1997, petitioner McRae 
filed a motion to revoke the letters of administration issued to 
Anderson and to request the appointment of a suitable successor 
administrator. 

The clerk of superior court issued an order to respondent 
Anderson to show cause why his letters of administration should not 
be revoked. Anderson filed a response on 10 March 1998 challenging 
McRae's petition on the grounds of standing, estoppel, laches, and the 
statute of limitations. By order of the clerk filed 7 September 1999, 
the matter was transferred to the civil issue docket of superior 
court for trial of the factual issues pursuant to N.C. Gen. Stat. § 1-174 
and 5 1-273(a) (repealed and replaced by N.C. Gen. Stat. § 1-301.1 to 
Q 1-301.3, effective 1 Jan. 2000). 

On 13 September 2000, respondent Anderson filed a motion for 
summary judgment, claiming there were no genuine issues of ma- 
terial fact and that he was entitled to judgment as a matter of law. The 
trial court granted respondent's motion for summary judgment by 
order entered 4 October 2000, and dismissed McRae's petition to 
revoke Anderson's letters of administration. The majority opinion 
concludes that the trial court erred in granting summary judgment 
to Anderson because there were genuine issues of material fact as to 
the issue of McRae's standing to bring the petition, and Anderson 
lacked proper standing to raise the issue of estoppel. Accordingly, the 
majority opinion remands the matter to superior court for trial on the 
merits of the issue of standing, and directs entry of summary judg- 
ment in favor of McRae on the issue of estoppel. 

I respectfully dissent from the majority opinion for I conclude 
that the trial court did not have subject matter jurisdiction to enter 
summary judgment on the merits of McRae's petition to revoke 
Anderson's letters of administration. Therefore, I would vacate the 
trial court's summary judgment order and remand this matter to supe- 
rior court for a jury trial on the factual issues presented by McRae's 
p e t i t i ~ n . ~  When these factual issues have been determined by the 

2. At this stage of a proceeding to revoke letters of administration, the function 
of the superior court is simply to supervise the jury trial of any issues of fact that are 
presented by the petition to revoke and have been properly transferred to superior 
court by the clerk. This role is different from determining whether there are genuine 
issues of material fact related to the legal question presented by  the petition-whether 
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jury, the matter is to be remanded to the clerk of superior court for 
determination of the legal question presented-whether Anderson's 
letters of administration should be revoked. The clerk's decision on 
this issue is then subject to appeal to superior court pursuant to N.C. 
Gen. Stat. 8 28A-9-4. 

The clerk of superior court has express authority under N.C.G.S. 
9: 28A-9-1 (formerly N.C.G.S. # 28-32) "to revoke letters of adminis- 
tration which were improperly issued and to remove any administra- 
tor who has been guilty of default or misconduct in the execution of 
his office." In re Estate of Lowther, 271 N.C. 345, 347, 156 S.E.2d 693, 
695 (1967). In In re Estate of Lowther, Justice Sharp, writing for the 
Court, examined the history of the clerk of superior court's authority 
as judge of probate, and clearly set forth the proper procedure to be 
followed in proceedings to revoke letters of administration. Most 
importantly, Justice Sharp concluded (1) that proceedings to repeal 
letters of administration must be commenced before the clerk who 
issued them in the first instance, and (2) that the superior court has 
no jurisdiction to appoint or remove an administrator. Id. at 354, 156 
S.E.2d at 700. "In other words, jurisdiction in probate matters can- 
not be exercised by the judge of the Superior Court except upon 
appeal." Id. 

The procedure that Justice Sharp held to be proper in proceed- 
ings of this sort was earlier set out by the Supreme Court in Murril l  
v. Sandlin, 86 N.C. 54 (1882), a proceeding to remove an administra- 
tor, in which the Court said: 

It is thus incumbent on the probate judge to make the inquiry, and 
ascertain for himself the facts upon which the legal discretion 
reposed in him to remove an incompetent or unfaithful officer, is 
to be exercised. The original authority to act is delegated to him 
alone, and he may require the whole issue made between the par- 
ties, or any specific question of fact, to be tried by a jury, under 
the supervision of the judge of the superior court. When these 
have been determined by the jury, the probate judge, with such 
supplemental findings of fact by himself as may be necessary, 
proceeds to decide the question of removal, subject to the right 
of either party to the contest to have the cause reheard upon 
appeal. 

-- -- ~p -- - 

the letters of administration at  issue should be revoked. The superior court does not 
have jurisdiction at this point to make such a determination. See In re Estate of 
Lowthe?; 271 N . C .  345, 156 S.E.Bd 693 (1967). 
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Id. at 55. The subsequent repeal of N.C.G.S. Q 28-32 and its replace- 
ment by N.C.G.S. Q: 28A-9-1 does not alter the procedure that should 
be followed in a proceeding to revoke letters of administration. 

Applying the principles reaffirmed by Justice Sharp's opinion in 
I n  re Estate of Lowther, the procedure that should have been fol- 
lowed upon the clerk's transfer of this matter to superior court was 
to have a jury trial on the factual issues presented by McRae's peti- 
tion. The findings of fact determined by the jury should then have 
been submitted to the clerk for the clerk to make the initial legal 
determination of whether Anderson's letters of administration should 
be revoked. Thus, I would vacate the trial court's summary judgment 
order, and remand for proceedings consistent with the Supreme 
Court's decision in I n  re Estate of Lowther. 

In addition, I note that the ultimate factual and legal determina- 
tions entered in the subsequent proceedings in this matter would not 
be res judicata in any other proceeding between the parties which 
petitioner McRae may be entitled to pursue.3 I n  re Estate of Lowther, 
271 N.C. 345, 156 S.E.2d 693; Jones v. Palmer, 215 N.C. 696,2 S.E.2d 
850 (1939). 

K. MARK STEPHENS A N D  WIFE, DENISE BUFF STEPHENS AND V. KEN PFAHL AND 

WIFE, SUSAN C. PFAHL, PLAINTIFFS V. MICHAEL J. DORTCH AND WIFE, ELYN SIKES 
DORTCH, DEFENDANTS 

(Filed 5 February 2002) 

1. Easements- withdrawal-easement appurtenant remaining 
The trial court correctly determined that defendants' with- 

drawal of dedication of an easement did not extinguish plaintiff's 
rights to an easement where the original agreement dedicated the 
easement to the use of the general public and specifically dedi- 
cated the incorporeal right to use the easement to the owners of 
nearby lots. The court properly determined that the dedication as 
to the general public was properly withdrawn, but plaintiffs are 

3. Specifically, the two actions which the record indicates McRae has already 
commenced against Anderson: (1) the partition proceeding in 97 SP 163, and (2) the 
action for wrongful distribution of proceeds and benefits in 97 CVS 1345. 
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owners of an easement appurtenant and have rights above and 
beyond those of the general public. 

2. Easements- location-roadway as permanent monu- 
ment-governs over course and distance 

The trial court did not err by determining that plaintiffs had a 
right to ingress and egress over an easement from Belvedere 
Avenue in Charlotte where defendants argued that the 1930 ease- 
ment fell short of Belvedere Avenue by thirty feet. The call in the 
1930 agreement to the northerly edge of Belvedere Avenue gov- 
erns over course and distance, and Belvedere Avenue is a suffi- 
ciently permanent monument upon which the court could base 
its conclusion that the easement must extend to the roadway as 
it exists today. 

This opinion supersedes the previous opinion filed 4 
December 2001. 

Appeal by defendants from judgment entered 24 August 2000 by 
Judge Richard D. Boner in Mecklenburg County Superior Court. 
Originally heard in the Court of Appeals 9 October 2001. An opinion 
affirming the order of the trial court was filed 4 December 2001. 
Defendants' Petition for Rehearing, filed 11 January 2002, was 
granted on 18 January 2002 and heard without additional briefs or 
oral argument. This opinion supersedes the previous opinion filed 4 
December 2001. 

Kennedy Covington Lobdell & Hickman, LLI: by Roy H. 
Michaux, Jr., for plaintiff-appellees. 

Ervin & Gates, by Winfred R. Eruin, Jr., for defendant- 
appellants. 

HUNTER, Judge. 

Michael J. Dortch and Elyn Sikes Dortch ("defendants") appeal 
the entry of judgment in favor of K. Mark Stephens, Denise Buff 
Stephens, V. Ken Pfahl and Susan C. Pfahl ("plaintiffs"). We affirm. 

On 20 November 1930, an easement was created among owners 
of various lots in the Club Acres subdivision of Charlotte. The ease- 
ment was created by an agreement ("the agreement") wherein the 
owners of a portion of lots 28 and 30 of Club Acres dedicated to the 
public and to the owners of the remainder of lots 28 and 30, and lots 
6, 25, 26, 29, and 31 of Club Acres, their heirs and assigns, a tract of 
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land on the westerly edge of lot 28 to be used as a roadway. The ease- 
ment was described in the agreement as beginning at the common 
point of lots 6, 28 and 30 of Club Acres, and extending "to a stake in 
the Northerly edge of Belvedere Avenue as now laid out." 

On 4 October 1993, defendants acquired the westerly portion of 
lot 28 of Club Acres fronting on Belvedere Avenue and over which the 
1930 easement passes. The defendants knew of the easement at the 
time they purchased the property. On 15 May 1996, defendants filed a 
Declaration of Withdrawal of Dedication with the Mecklenburg 
County Register of Deeds in which they sought to extinguish the 
easement over lot 28. Plaintiffs are owners of a portion of lots 6 and 
28 of Club Acres. Plaintiffs maintain the easement is their only means 
of access to nearby Belvedere Avenue. 

On 7 May 1999, plaintiffs filed this action seeking a declaration 
that defendants' Withdrawal of Dedication was void, and that they are 
entitled to use the easement described in the November 1930 agree- 
ment. Defendants filed a counterclaim, seeking a determination that 
plaintiffs are not entitled to use the easement, nor any other portion 
of defendants' property as a means of access to plaintiffs' property. 
Both parties filed motions for summary judgment. 

On 11 August 2000, the trial court entered partial summary judg- 
ment in favor of plaintiffs. The trial court found: (1) the easement 
established by the agreement is an easement appurtenant to those 
properties for which the easement was created, including lots 6, 25, 
and 28 of Club Acres in which plaintiffs have an interest; and (2) the 
easement area has never been accepted for maintenance by a gov- 
ernmental entity, has never been used by the general public, and 
therefore, the Withdrawal of Dedication was effective as to members 
of the general public. The trial court concluded plaintiffs have an 
easement appurtenant for ingress and egress to their property, and 
that the easement is only available to and enforceable by the 
landowners of lots 6, 25, and 28 of Club Acres. 

The trial court further concluded the easement extends from the 
common corner of all three lots to Belvedere Avenue as laid out at the 
time the agreement was entered. The court determined there 
remained an issue of material fact as to whether Belvedere Avenue is 
in the same location today as it was when the agreement was entered, 
and whether the easement extends to Belvedere Avenue as it exists 
today. 
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On 14 August 2000, the trial court conducted a bench trial on the . 
remaining issue of the easement's location. The trial court found that 
when plotted upon the ground, the easement as described in the 
agreement did not extend from the common boundary of lots 6, 28, 
and 30 all the way to the northern margin of Belvedere Avenue. The 
trial court determined the easement fell short of Belvedere Avenue by 
thirty feet. The trial court determined, however, that Belvedere 
Avenue exists today in the same location as it existed in November 
1930, and that the call to "a stake in the Northerly edge of Belvedere 
Avenue as now laid out" was a call to a monument that governs over 
the distance stated in the agreement. The trial court concluded the 
easement extends to Belvedere Avenue as it exists today, and that it 
provides plaintiffs a means of ingress and egress to and from 
Belvedere Avenue. Defendants appeal. 

Defendants argue: (1) the trial court erred in concluding the 
Withdrawal of Dedication did not terminate plaintiffs' right to use the 
easement; and (2) the trial court erred in determining plaintiffs have 
a right to ingress and egress from their property to Belvedere Avenue 
by means of the easement. 

[I] In their first argument, defendants contend the trial court erred 
in determining their Withdrawal of Dedication did not operate to ter- 
minate plaintiffs' right to use the easement. The trial court concluded 
the Withdrawal of Dedication was not effective as to plaintiffs in its 
order for partial summary judgment. A review of the granting of 
summary judgment involves a two-part analysis of whether "(I) the 
pleadings, depositions, answers to interrogatories, and admissions on 
file, together with the affidavits, show that there is no genuine issue 
as to any material fact; and (2) the moving party is entitled to judg- 
ment as a matter of law." Gaunt v. Pittaway, 139 N.C. App. 778, 784, 
534 S.E.2d 660, 664 (2000), cert. denied, - U.S. -, 151 L. Ed. 2d 
261 (2001). 

Defendants argue the trial court's conclusion that the Withdrawal 
of Dedication did not terminate plaintiffs' easement is inconsistent 
with the plain language of N.C. Gen. Stat. S 136-96 (1999). That statute 
provides that when any piece of land dedicated to public use as a 
roadway has not been opened for and used by the public within fif- 
teen years from its dedication, it shall be presumed to be abandoned 
by the public for the purpose for which it was dedicated. N.C. Gen. 
Stat. 5 136-96. The statute states that upon the proper filing of 
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Withdrawal of Dedication, "no person shall have any right, or cause 
of action thereafter, to enforce any public or private easement 
therein." N.C. Gen. Stat. 8 136-96. Defendants argue this language 
operates to terminate any rights plaintiffs had in the easement area. 
We disagree. 

The trial court found that plaintiffs' easement is appurtenant to 
lots 6, 25, and 28 of Club Acres, in which they have an interest as 
landowners. An easement appurtenant is " 'an easement created for 
the purpose of benefitting particular land. This easement attaches to, 
passes with and is an incident of ownership of the particular land.' " 
Harry v. Crescent Resources, Inc., 136 N.C. App. 71, 74, 523 S.E.2d 
118, 120 (1999) (citation omitted). Although defendants do not assign 
error to this particular finding of the trial court, we note the evidence 
supports the trial court's determination that plaintiffs have an ease- 
ment appurtenant. 

In Brown v. Weaver-Rogers Assoc., 131 N.C. App. 120, 505 S.E.2d 
322 (1998), disc. review denied, 350 N.C. 92, 532 S.E.2d 523 (19991, 
this Court determined that a grant of an easement is reasonably inter- 
preted to be an easement appurtenant where the grant includes such 
language as " 'his heirs and assigns.' " Id. at 123, 505 S.E.2d at 325. We 
noted the use of such words "indicates an intent that the grant was 
not personal to [the grantee], but would extend beyond the life of [the 
grantee] and would run with the land." Id. We stated that more sig- 
nificantly, the grant did not mention the term " '. . . "in gross[,]" ' " nor 
did it ". . . 'qualify the grantee's rights by the use of such terms as 
"personally" or "in person." ' " Id. at 123-24, 505 S.E.2d at 325 (cita- 
tion omitted). 

Likewise, the agreement at issue here states the easement was 
dedicated to the grantees, "their heirs and assigns." As in Brown, the 
agreement in this case does not include the term "in gross," nor does 
it contain language such as "personally," "in person," or any other lan- 
guage suggesting the grantors intended to limit the easement rights to 
the named grantees. A reasonable interpretation of the agreement 
supports the trial court's finding that the easement is appurtenant to 
plaintiffs' land. Although plaintiffs' land does not adjoin the ease- 
ment, the easement is, by definition, appurtenant. See Brown, 131 
N.C. App. at 122, 505 S.E.2d at 324 ("[aln easement appurtenant is a 
right to use the land of another, i.e., the servient estate, granted to 
one who also holds title to the land benefitted by the easement, i.e., 
the dominant estate" (citing Webster, Real Estate Law i n  North 
Carolina $9 15-3, 15-4 (1994)). 
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"Once an easement appurtenant is properly created, it runs with 
the land and is not personal to the landowner." Id. at 123, 505 S.E.2d 
at 324. "An appurtenant easement is an incorporeal right attached to 
the land and incapable of existence separate and apart from the par- 
ticular land to which it is annexed." Yount v. Lowe, 288 N.C. 90, 97, 
215 S.E.2d 563, 567 (1975). Such an easement "adheres to the land" 
and "can be conveyed only by conveying the land involved." Frost v. 
Robinson, 76 N.C. App. 399, 400,333 S.E.2d 319,320 (1985). 

In Butler Drive Property Owners Assn. v. Edwards, 109 N.C. 
App. 580, 427 S.E.2d 879 (1993), the petitioners filed a declaratory 
judgment action seeking a determination that the respondents had no 
right to ingress and egress over an easement which abutted respond- 
ents' property because the easement had never been dedicated to the 
general public. This Court drew a distinction between the issue of 
dedication to the general public and the issue of an easement appur- 
tenant. We stated: 

[Pletitioners have failed to address the fact that respondents are 
not merely members of the 'general public' or purchasers of a lot 
outside of the subdivision possessing no interest in [the easement 
area]. On the contrary, respondents are owners of a parcel of land 
with an appurtenant easement that gives them the right of ingress 
and egress over [the easement area]. 

Id. at 584, 427 S.E.2d at 881 

In the instant case, the agreement not only dedicated the ease- 
ment to the use of the general public, which dedication the trial court 
determined was properly withdrawn under N.C. Gen. Stat. # 136-96, 
but also dedicated specifically to the owners of various nearby lots 
the incorporeal right to use the easement. As in Butler Drive, plain- 
tiffs are owners of an easement appurtenant, and thus have rights to 
the easement above and beyond those of the general public. The trial 
court correctly determined that defendants' Withdrawal of 
Dedication did not extinguish plaintiffs' rights to the easement appur- 
tenant. This argument is therefore overruled. 

[2] In their next argument, defendants maintain the trial court erred 
in determining plaintiffs have a right to ingress and egress over the 
easement to and from Belvedere Avenue. Specifically, they argue the 
evidence shows the easement falls short of Belvedere Avenue by 
thirty feet, and that the trial court erred in concluding the easement 
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extends to Belvedere Avenue as it exists today. The trial court deter- 
mined the exact location of the easement during the bench trial 
which followed the entry of partial summary judgment for plaintiffs. 
" 'It is well established that where the trial court sits without a jury, 
the court's findings of fact are conclusive if supported by competent 
evidence, even though other evidence might sustain contrary find- 
ings.' " Goodson v. Goodson, 145 N.C. App. 356, 361, 551 S.E.2d 200, 
204 (2001) (citation omitted). 

The trial court's pertinent findings of fact are: 

3. The description of the area set aside in the Easement 
Agreement . . . called for a beginning point at the common 
boundary of Blocks 6, 28 and 30 of Club Acres and ran from the 
beginning point to a stake in Highland Road. The description then 
extended from the stake in Highland Road two courses and dis- 
tances "to a stake in the northerly edge of Belvedere Avenue as 
now laid out." 

4. When plotted upon the ground, the Easement Area . . . 
does not extend from the common boundary of Blocks 6,28, and 
30 of Club Acres to the northern margin of Belvedere Avenue as 
it exists today; the Easement Area falls approximately 30 feet 
short of Belvedere Avenue. 

5. Belvedere Avenue was dedicated prior to November 20, 
1930, by a map of Midwood Subdivision dated 1914 and recorded 
in Book 230 at pages 96 and 97, Mecklenburg County Registry and 
a Map of St. Andrews Place dated August 1926 recorded in Map 
Book 3 at page 343, Mecklenburg County Registry. 

6. The description to Lots 1 and 2 of Midwood contained in 
a deed dated May 30, 1930 and recorded in Book 777 at page 
417, Mecklenburg County Registry calls for "an iron stake in 
the northerly margin of Belvedere Avenue, said point being the 
southeastern corner of Lot No. 1 as shown on the Map of 
Midwood. . . ." 

7. The eastern boundary of Lot No. 1 of Midwood is the west- 
ern boundary of the defendant's [sic] property and includes the 
western boundary of the Easement Area. 

8. The Court cannot determine if Belvedere Avenue was 
actually constructed or paved in November of 1930, but based 
upon the other exhibits and testimony presented, Belvedere 
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Avenue existed as a specifically dedicated right-of-way that had 
been staked in November of 1930 and it is still in the same loca- 
tion today. 

We hold these findings conclusive on appeal, as they are sup- 
ported by competent evidence. Findings of fact numbers three and 
four are undisputed. The agreement clearly states the easement was 
intended to run "to a stake in the Northerly edge of Belvedere Avenue 
as now laid out." The trial court's finding that Belvedere Avenue was 
dedicated prior to the agreement is also supported by the evidence. A 
1914 map of neighboring Midwood Subdivision clearly locates 
Belvedere Avenue. The description of Belvedere Avenue in finding of 
fact number six is supported by the 30 May 1930 deed to Midwood 
lots one and two contained in the record. Maps in the record also sup- 
port the finding that the eastern boundary of lot number one in 
Midwood is also the western boundary of defendants' property, or 
lot 28. 

Most significantly, the court's finding that Belvedere Avenue 
existed as a specifically dedicated right of way that was staked in 
November 1930 and is in the same location today is supported by 
competent evidence. The agreement itself states that the easement 
area, "a road opened down the Westerly edge of Lot 28," was in use at 
the time of the dedication, and the 30 May 1930 recorded deed to 
Midwood lot one contains a description of the northerly margin of 
Belvedere Avenue. Moreover, Clifford Clark Nielson ("Nielson"), who 
testified as an expert in land surveying, opined that Belvedere Avenue 
today is in the same location as it was in November 1930. 

Nielson testified that a comparison of the 1926 map of St. 
Andrew's Place and a recent tax map shows Belvedere Avenue is now 
in the same location as it was in 1926. He stated it was his opinion 
that Belvedere Avenue was never moved from the location depicted 
on the maps dated 1914 and 1926 referenced in the court's findings of 
fact. Nielson testified Belvedere Avenue has not been widened from 
its original sixty-foot right of way that was platted in 1926. He further 
testified that although Belvedere Avenue may not have been paved at 
the time of the agreement, it had been platted, and therefore existed 
as a right of way which was at some point paved in the same location 
as Belvedere Avenue today. 

We hold this evidence to be competent evidence supporting the 
trial court's findings of fact, particularly the finding that Belvedere 
Avenue existed as a specifically dedicated right of way in 1930 and is 
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still in the same location today. Although there may be evidence in 
the record to the contrary, where the trial court sits as a finder of 
fact, its findings must simply be supported by competent evidence. 
See Goodson, 145 N.C. App. at 361, 551 S.E.2d at 204. 

The trial court concluded that although the description of dis- 
tance in the agreement fell short of Belvedere Avenue, the call in the 
agreement to "a stake in the Northerly edge of Belvedere Avenue as 
now laid out" serves as a call to a monument and prevails over the 
stated footage. The trial court further concluded the agreement 
intended the easement to extend to Belvedere Avenue as it exists 
today for the purpose of providing ingress and egress to appurtenant 
lot owners. 

Defendants argue a stake is not sufficiently permanent to serve 
as a monument. However, the trial court found the call to a monu- 
ment was a stake "in the Northerly edge of Belvedere Avenue," which 
the court found to be in the same location today as at the time of the 
agreement in 1930. Thus, Belvedere Avenue, which has remained the 
same, may serve as a monument that governs over the distances 
described in the agreement. " 'Where the calls are inconsistent, the 
general rule is that calls to natural objects control courses and dis- 
tances. A call to a wall, or to another's line, if known or established, 
is a call to a monument within the meaning of this rule, as is a call to 
a highway.' "Highway Comm. v. Gamble, 9 N.C. App. 618,623-24, 177 
S.E.2d 434, 438 (1970) (citation omitted) (emphasis omitted). 

We further noted in Gamble that our Supreme Court has held that 
a roadway is "of such permanent character as to become a monument 
of boundary." Id. at 624, 177 S.E.2d at 438 (citing Brown v. Hodges, 
232 N.C. 537, 61 S.E.2d 603 (1950), Franklin v. Faulkner, 248 N.C. 
656, 104 S.E.2d 841 (1958)). An artificial monument of boundary, such 
as a roadway, "in case of conflict, is considered the superior call in 
reference to course and distance, and controls the same when it is 
properly identified and placed and called for in the deed as a corner 
of the land." Nelson v. Lineker, 172 N.C. 330, 333, 90 S.E. 251, 252 
(1916). 

The call in the agreement to the northerly edge of Belvedere 
Avenue governs over course and distance. We have previously held 
the trial court's finding that Belvedere Avenue exists today as it did in 
1930 to be supported by competent evidence. Thus, Belvedere 
Avenue is a sufficiently permanent monument upon which the 
court could base its conclusion that the easement must extend to that 
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roadway as it exists today. We note that with respect to the location 
of an easement, " '[tlhe law endeavors to give effect to the intention 
of the parties, whenever it can be done consistently with rational con- 
struction.' " Parrish v. Hayworth, 138 N.C. App. 637, 642, 532 S.E.2d 
202, 206 (2000) (citation omitted), disc. review denied, 353 N.C. 379, 
547 S.E.2d 15 (2001). We agree with the trial court that the agreement 
intended to provide the owners of nearby lots with convenient 
ingress and egress for Belvedere Avenue. Having determined the trial 
court's findings are supported by competent evidence, and its find- 
ings support its conclusions of law, we affirm the entry of judgment 
for plaintiffs. 

Affirmed. 

Judges GREENE and THOMAS concur. 

STATE O F  NORTH CAROLINA v. KENTAY LAMARR LEE 

No. COA00-1486 

(Filed 5 February 2002) 

1. Confessions and Incriminating Statements- Miranda 
warnings-juvenile 

The waiver of rights form read to a juvenile charged with 
murder was sufficient to inform defendant of his rights where it 
clearly informed defendant that he had a right to an attorney 
before questioning began, there was nothing to indicate that 
defendant's Miranda warnings were conditioned on his willing- 
ness to be interrogated, defendant had been arrested before, and 
the detective testified that defendant was very willing to talk, was 
cocky about what he had done, and showed no remorse. 

2. Sentencing- life imprisonment-14 year old-not cruel 
and unusual 

A life sentence for a defendant convicted of murder who was 
14 years old at the time of the crime was not cruel and unusual in 
the constitutional sense. 

3. Homicide- first-degree murder-short form indictment 
The short form indictment for first-degree murder was suffi- 

cient to confer jurisdiction on the trial court. 
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Appeal by defendant from judgment entered 7 July 2000 by Judge 
Marcus L. Johnson in Mecklenburg County Superior Court. Heard in 
the Court of Appeals 7 November 2001. 

Attorney General Roy Cooper, by Special Deputy Attorney 
General Thomas l? Moffitt, for the State. 

Appellate Defender Staples Hughes, by Assistant Appellate 
Defender Anne M. Gomex, for defendant-appellant. 

TYSON, Judge. 

Kentay Lamarr Lee ("defendant") appeals the trial court's judg- 
ment and sentence of life imprisonment without parole. The trial 
court entered judgment after a jury verdict convicted defendant of 
first-degree murder based on premeditation and deliberation, and 
felony murder, and guilty of robbery with a dangerous weapon. We 
find no error. 

I. Facts 

On 31 December 1998, Edward Mingo ("Edward") and his brother 
William Mingo ("William") hosted a New Year's Eve party. Edward 
and William were both developmentally disabled and lived in sepa- 
rate apartments at Edwin Towers, a public owned residential com- 
plex for elderly and young adults with mental disabilities. William 
recruited people from the street to enlarge the party. William encoun- 
tered two teenagers later identified as Terrence Henderson 
("Henderson") and defendant and brought them to the party. The 
building's lobby video camera recorded William, defendant, and 
Henderson enter the building at 9:40 p.m. Defendant wore a dark- 
blue Carolina Panther's sweatshirt. Everyone at the party drank 
alcohol and listened to music. William testified that Edward ap- 
peared drunk. 

William left the party a couple more times, once to buy more beer 
and again to invite some women back to the party. The lobby camera 
recorded William leaving at 10:25 p.m. and defendant and Henderson 
leaving six minutes later. William returned at 10:39 p.m. with more 
beer. William left again at 10:57 p.m. At 11:05 p.m., the camera 
recorded defendant, still wearing the blue Panther's sweatshirt, and 
Henderson standing outside the building next to the self-locking 
security doors. Defendant and Henderson slipped back into the build- 
ing after a resident opened the doors as he was leaving. The camera 
recorded defendant and Henderson exit the building at 12:24 p.m. 
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Defendant was now wearing a leather jacket later identified as 
belonging to Edward. 

On 2 January 1999, William walked to his brother's apartment to 
return his glasses. William noticed Edward's door was unlocked. 
William entered and found Edward dead, lying face down on the 
floor. 

Officers entered the apartment and observed that the couch, liv- 
ing room wall, and floor were covered in blood. Detective Robert 
Buening ("Detective Buening") testified that the living room and bed- 
room had been ransacked, and that he saw various injuries on 
Edward's body. He collected a bloody hammer, covered with hair 
tissues and traces of scalp. 

Dr. James Sullivan ("Dr. Sullivan") performed an autopsy on 
Edward's body. Dr. Sullivan recorded multiple trauma injuries, 
including: three cutting wounds, six lacerations or gashes on the 
head, bruising across the forehead, and approximately twelve other 
cutting wounds on his back, chest, arm pit, and leg. Dr. Sullivan 
opined that these trauma injuries, probably resulting from a box 
cutter and a hammer, caused Edward's death. 

The police arrested and transported defendant and Henderson to 
the police station on 8 January 2000 at approximately 8: 15 p.m. Both 
communicated a statement to police. Defendant was fourteen years 
old at the time of the crime. 

Detective Buening testified that he read defendant his rights from 
the Charlotte-Mecklenburg Police Department's standard juvenile 
waiver of rights form ("waiver form") before questioning defendant 
about the murder. Detective Buening testified that defendant 
acknowledged that he understood his rights, and that defendant ini- 
tialed each right listed on the waiver form. 

Defendant was tried non-capitally on 26 June 2000. Defendant did 
not testify or offer evidence. The statements of defendant and 
Henderson were entered into evidence. Defendant's incriminating 
tape recorded statement and transcript thereof were published to the 
jury. The jury found defendant guilty of (1) first-degree murder based 
on premeditation and deliberation and felony murder, and (2) rob- 
bery with a dangerous weapon. The trial court sentenced defendant 
to life imprisonment without parole for first-degree murder and 55 
months minimum and 75 months maximum for robbery with a dan- 
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gerous weapon to run consecutively with the life sentence. 
Defendant appeals. 

11. Issues 

Defendant assigns the following errors: (1) the trial court erred 
by denying defendant's motion to suppress his statement to police, 
(2) the trial court erred in sentencing defendant to life imprisonment 
without parole on first-degree murder, and (3) the trial court erred by 
entering judgment on the first-degree murder verdict and sentencing 
because the murder indictment was insufficient. Defendant has 
assigned numerous other errors. All other assignments raised and not 
argued by defendant are deemed abandoned pursuant to N.C. R. App. 
P. 28(b)(5) (1988). 

111. Motion to S u ~ ~ r e s s  Defendant's Statement to Police 

[I] Defendant argues that the waiver form warnings read to de- 
fendant were, as a matter of law, insufficient and defective, failing 
to satisfy the requirements of Miranda v. Arizona, 384 U.S. 436, 16 
L. Ed. 2d 694, reh'g denied, 385 US. 890, 17 L. Ed. 2d 121 (1966). 

Miranda requires that, prior to questioning, a defendant be 
informed that he "has the right to remain silent, that anything he says 
can be used against him, . . . [and] that he has a right to the presence 
of an attorney, and that if he cannot afford an attorney one will be 
appointed for him prior to any questioning . . . ." Id. at 478-79, 16 
L. Ed. 2d at 726. Additionally, a defendant must be informed of his 
right to an attorney during questioning. Duckworth v. Eagan, 492 
U.S. 195, 204, 106 L. Ed. 2d 166, 178 (1989). Moreover, the right to 
counsel before and during questioning cannot be "linked with some 
future point in time." California v. Prysock, 453 U.S. 355, 360-61, 69 
L. Ed. 2d 696, 701-02 (1981). "An interrogating officer need not 
explain the Miranda rights in any greater detail than what is required 
by Miranda, even when the suspect is a minor." State v. Flowers, 128 
N.C. App. 697, 700, 497 S.E.2d 94, 96-97 (1998) (citing Prysock, 453 
US. at 356-57, 361, 69 L. Ed. 2d at 699-700, 702; Fare v. Michael C., 
442 U.S. 707, 726, 61 L. Ed. 2d 197, 213 (1979); State v. Brown, 112 
N.C. App. 390,395-97,436 S.E.2d 163,166-68 (1993), aff'd per curiam, 
339 N.C. 606,453 S.E.2d 165 (1995)). 

"In addition to the above-mentioned constitutional rights, our 
legislature has granted to juveniles the right to have a parent, 
guardian or custodian present during questioning." State v. Miller, 
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344 N.C. 658, 666, 477 S.E.2d 915, 920 (1996) (citing N.C. Gen. Stat. 
5 7A-595(a)(3) (1995)). 

Here, Detective Buening read defendant his rights from the 
waiver form, which states: 

(1) I have the right to remain silent. That means I do not have to 
say anything or answer any questions. 

(2) If I decide to start answering questions, I still have the right 
to SJQQ answering questions any time I want to. 

(3) If I do answer questions or say anything, whatever I say can 
be used against me. 

(4) I have the right to have a parent, guardian, or custodian here 
with me now during questioning . . . . 

(5) I have the right to talk to a lawyer and to have a lawyer here 
with me now to advise and help me during questioning. 

) If I want to have a lawyer with me during questioning but do 
not have a lawyer, one will be provided to me at no cost 
before I am questioned. 

) If 1 agree to answer questions now, without a lawyer, parent, 
guardian, or custodian here, I still have the right to stop 
answering questions whenever I want to. 

(8) If I decide to answer questions now, I can still change my 
mind and S&Q answering questions until I have talked to a 
lawyer a d o r  parent, guardian or custodian. 

(Emphasis in original). 

Defendant contends that these warnings were insufficient 
because they (1) did not clearly inform defendant that he had a right 
to an attorney before the questioning began, and (2) that they condi- 
tioned defendant's right to counsel to his willingness to undergo 
interrogation. The entire record before us does not support defend- 
ant's contentions. 

"Miranda itself indicated that no talismanic incantation was 
required to satisfy its strictures." Prysock, 453 U.S. at 359-60, 69 L. 
Ed. 2d at 701. " 'The now familiar Miranda warnings . . . or thei,r 
equivalent' " is sufficient. Id. at 360, L. Ed. 2d at 701 (emphasis in 
original) (citation omitted). "Words that convey the substance of pre- 
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questioning warnings are sufficient." Miller, 344 N.C. at 666, 477 
S.E.2d at 920 (citation omitted). 

"A defendant may waive his Miranda rights, but the State bears 
the burden of proving that the defendant made a knowing and intelli- 
gent waiver." State v. Brown, 112 N.C. App. 390, 396, 436 S.E.2d 163, 
167 (1993) (citing State v. Simpson, 314 N.C. 359, 334 S.E.2d 53 
(1985); Miranda, 384 U.S. at 444, 16 L. Ed. 2d at 707)). "The totality 
of the circumstances must be carefully scrutinized when determining 
if a youthful defendant has legitimately waived his Miranda rights." 
Miller, 344 N.C. at 666-67, 477 S.E.2d at 920 (citing State v. Fincher, 
309 N.C. 1, 19, 305 S.E.2d 685, 697 (1983)). "'Whether a waiver is 
knowingly and intelligently made depends on the specific facts and 
circumstances of each case, including the [defendant's] background, 
experience, and conduct . . . .' " Id. (citing Simpson, 314 N.C. at 367, 
334 S.E.2d at 59); Edwards v. Arizona, 451 US. 477,68 L. Ed. 2d 378, 
reh'g denied, 452 U.S. 973, 69 L. Ed. 2d 984 (1981). 

The waiver form's language unequivocally informed defendant 
that he had the right to a lawyer "now." Number 5 on the waiver form 
states that "I have a right to talk to a lawyer and to have a lawyer here 
with me now to advise and help me during questioning." (Emphasis 
added). Detective Buening read defendant his Miranda warning 
rights from the waiver form, and defendant initialed each right, prior 
to any questioning about the crime. Based on the circumstances in 
this case the word "now" can only refer to the time prior to or before 
the questioning about the murder. 

Similarly, number 6 on the waiver form states that "[ilf I want to 
have a lawyer with me during questioning but do not have a lawyer, 
one will be provided to me at no cost before I am questioned." 
(Emphasis in original). The word "before" is underlined on the form. 
We conclude that the words "now," "before," and "during" read in 
conjunction with all the rights enumerated on the waiver form suffi- 
ciently inform a defendant of his constitutional rights to a lawyer 
before and during questioning. 

Second, there is nothing in the record to indicate that the 
Miranda warnings given to defendant, specifically his right to coun- 
sel, was conditioned on his willingness to undergo interrogation or 
"linked with some future point in time." Prysock, 453 US. at 360, 69 
L. Ed. 2d at 701. Detective Buening testified that he asked defend- 
ant if he wanted to "talk to me now about the charges outside the 
presence of your parent, guardian or  lawyer." Detective Buening tes- 
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tified that defendant "indicated he did" want to talk. Detective 
Buening placed a "check" on the waiver form that stated: 

I am 14 vears old or more and I understand mv rights as ex~lained 
bv Officer Buening. I DO wish to answer auestions now, WITH- 
OUT a lawver, ~ a r e n t ,  guardian. or custodian here with me. My 
decision to answer questions now, without anyone here to help 
me, is made freely and is my own choice. No one has threatened 
me in any way or promised me special treatment. Because I have 
decided to answer questions now, without anyone here to help 
me, I am signing my name below. 

(Emphasis in original). Defendant then signed his name right below 
the above-paragraph on the waiver form, after having initialed each 
right enumerated. The record before us is clear that, given the age of 
defendant, Detective Buening took extra care to provide defendant 
his Miranda warnings both orally and in writing. There is nothing on 
the waiver form which links defendant's right to an attorney with his 
willingness to be questioned. 

Finally, the trial court included a finding of fact in its order deny- 
ing defendant's motion to suppress that "defendant had been through 
the juvenile arrest process more than once before, and was not naive 
where his rights were concerned." Detective Buening also testified 
that defendant was "very willing to talk," was cocky about what he 
had done, and showed no remorse. 

We hold: (1) that the rights and words read to and initialed by 
defendant constituted a fully effective equivalent of the Mira,nda 
warnings, conveyed the substance of the pre-questioning warnings, 
and were in full compliance with all constitutional and statutory 
requirements; and (2) that considering defendant's background, 
experience, conduct, and all facts and circumstances, defendant 
knowingly and voluntarily waived his right to remain silent and 
have an attorney or guardian present. This assignment of error is 
overruled. 

IV. Defendant's Life Sentence Without Parole 

[2] Defendant contends that his sentence of life in prison without 
parole violates the Eighth Amendment of the United States 
Constitution, as made applicable to the States through the 
Fourteenth Amendment, and Article I, Sections 19 and 27 of the 
North Carolina Constitution. Defendant argues that: (1) the sentence 
does not reflect "the evolving standards of decency .$hat mark the 
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progress of a maturing society," (2) "there is no penological jus- 
tification for imposing [that sentence] on a fourteen-year-old," and 
(3) the punishment is disproportionate to the crime. Additionally 
defendant argues that G.S. 5 14-17 and G.S. 5 7A-608 are unconstitu- 
tional on their face, and as applied, for the same reasons outlined 
above. 

We note at the outset that defendant failed to preserve this issue 
for appeal because he failed to object to the sentence imposed at 
trial. Defendant asks us to consider his appeal, however, under 
theories that (I) G.S. 5 14-17 and G.S. $ 711-608 are facially unconsti- 
tutional, and (2) the unconstitutional application of these statutes 
constituted plain error. 

Considering the age of defendant, even if the appeal was pr~per ly  
before us we believe that the holding in State v. Stinnett, 129 N.C. 
App. 192, 199-200, 497 S.E.2d 696, 701-02, cert. denied, 525 U.S. 1008, 
142 L. Ed. 2d 436 (1998) is dispositive of defendant's G.S. Q 14-17 and 
G.S. 7A-608 facial challenge. "Where a panel of the Court of Appeals 
has decided the same issue, albeit in a different case, a subsequent 
panel of the same court is bound by that precedent, unless it has been 
overturned by a higher court." In  the Matter of Appeal from Civil 
Penalty, 324 N.C. 373, 384, 379 S.E.2d 30, 37 (1989). Defendant has 
also failed to persuade us that G.S. Q 14-7 and G.S. 5 7A-601 are 
unconstitutional as applied to defendant. 

Our Supreme Court's holding and analysis in State v. Green, 
348 N.C. 588, 502 S.E.2d 819 (1998), cert. denied, 525 U.S. 1111, 142 
L. Ed. 2d 783 (1999), superceded by statute on other grounds, 136 
N.C. App. 596,525 S.E.2d 500 (2000) determines and controls defend- 
ant's cruel andlor unusual punishment and proportionality argu- 
ments. Defendant's attempts to distinguish Green are unpersuasive. 
In Green, the defendant was 13 years old and was sentenced to life in 
prison for first-degree sexual offense. Id. at 592, 502 S.E.2d at 822. 
The analysis and reasoning in Green is even more applicable to the 
facts at bar. Here, the jury convicted defendant of first-degree murder 
in a horrific, premeditated and deliberate manner. "It is elementary 
that this Court is bound by holdings of the Supreme Court." Rogerson 
v. Fitzpatrick, 121 N.C. App. 728, 732, 468 S.E.2d 447, 450 (1996) 
(citations omitted). Defendant's punishment " 'is severe but it is not 
cruel or unusual in the constitutional sense.' " Green, 348 N.C. at 612, 
502 S.E.2d at 834 (quoting State v. Fulcher, 294 N.C. 503, 525, 243 
S.E.2d 338, 352 (1978)). This assignment of error is overruled. 



526 IN THE COURT OF APPEALS 

IN RE WILL OF ALLEN 

[I48 N.C. App. 526 (2002)l 

V. Indictment Insufficiencies 

[3] Defendant contends that the "short" indictment form failed to 
confer jurisdiction on the trial court arguing that the indictment did 
not specify all the elements of first-degree murder necessary to put 
defendant and the grand jury on notice. Defendant concedes that 
State v. Wallace, 351 N.C. 481, 528 S.E.2d 326 (2000) controls this 
issue. We are bound by that decision. Rogerson, 121 N.C. App. at 732, 
468 S.E.2d at 450. 

We conclude that defendant's transfer, trial, and sentence were 
constitutional and free from error. 

No error. 

Judges TIMMONS-GOODSON and HUDSON concur. 

IN THE MATTER O F  THE WILL OF: CORNELIUS WINSTON ALLEN, DECEASED 

(Filed 5 February 2002) 

1. Wills- holographic-words of testator-directed verdict 
denied 

Sufficient evidence was presented to submit to the jury the 
question of whether the testator wrote each word of a holo- 
graphic will which included the phrases "bank close" and "to and 
wife Valerie" written with a different pen. Although an expert tes- 
tified that the disputed phrases were not in the testator's hand- 
writing, several other witnesses testified that the testator added 
one of the phrases, the testator died eight years after writing the 
main body of the will and had suffered a stroke in the meantime, 
and the expert had not examined any other exemplars of the 
testator's handwriting. 

2. Wills- holographic-surplus language 
A holographic will was sufficient to dispose of the testator's 

property where it included the phrases "bank closen and "to and 
wife Valerie" written with a different pen, but the remainder was 
sufficient to express the testator's intentions. 
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3. Wills- holographic-instructions 
The trial court did not err in a caveat proceeding by giving the 

jury an instruction from the Pattern Jury Instructions on holo- 
graphic wills which was an accurate summary of the law. 

4. Wills- holographic-valuable papers 
A holographic will was found among the testator's valuable 

papers where the testator was a person of limited means and lit- 
tle formal education, and the will was found in a bowl in his 
kitchen with a bank document pertaining to funeral insurance, 
retirement fund documents, a social security check, papers from 
the Veterans' Administration Hospital, and other medical state- 
ments and bills. 

Appeal by caveators from judgment entered 3 October 2000 by 
Judge Jack A. Thompson in Lee County Superior Court. Heard in the 
Court of Appeals 17 October 2001. 

Love & Love, PA. by Jimmy L. Love, Sr., for caveators- 
appellants. 

Harrington, Ward, Gilleland & Winstead, L.L.P, by Eddie S. 
Winstead, 111, for propounders-appellees. 

BIGGS, Judge. 

Mr. Cornelius Allen (Mr. Allen), an elderly widower from Lee 
County, died on 2 December 1998. He had no living wife or children, 
and was succeeded by a brother, two sisters, and a nephew 
(caveators). Upon his death, a handwritten will was found among 
other papers in a wooden bowl on his kitchen counter. 

The will had been witnessed by two of Mr. Allen's friends on 2 
January 1991. It bequeathed to one caveator a car, to another his 
household possessions; left his house to one of the propounders; and 
divided the contents of a safety deposit box between one of the pro- 
pounders and one of the caveators. The will also included two 
phrases, which appeared to be written with a different pen: "bank 
closen and "to and wife Valerie." Propounders submitted the will for 
probate on 3 December 1998. Caveators filed a caveat on 23 August 
1999, alleging that the will was not a validly executed holographic 
will. On 2 October 2000 a jury trial was held on the issue of the valid- 
ity of Mr. Allen's will. Caveators moved for a directed verdict at the 
close of the propounders's evidence, and again at  the close of all the 
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evidence; their motions were denied. The jury returned a verdict in 
favor of propounders, finding the will was a valid holographic will. 
Caveators appeal from the denial of their motions for directed ver- 
dict, and from the verdict. Caveators argue that the trial court erred 
in its denial of their motion for a directed verdict. "A motion for 
directed verdict tests the sufficiency of the evidence to take the case 
to the jury." Lake Mary Ltd. Partnership v. Johnston, 145 N.C. App. 
525, 531, 551 S.E.2d 546, 551, disc. review denied, 354 N.C. 363, - 
S.E.2d - (2001) (quoting Abels v. Renfro COT., 335 N.C. 209, 
214-15, 436 S.E.2d 822, 825 (1993)). In ruling on a motion for directed 
verdict, the trial court applies the following standard: 

Our courts have consistently held that on motion by a defendant 
for a directed verdict in a jury trial, the court must consider all of 
the evidence in the light most favorable to the plaintiff, resolving 
all conflicts in plaintiff's favor and giving plaintiff the benefit of 
every inference that can reasonably be drawn in plaintiff's favor; 
that the court may then grant the motion only if, as a matter of 
law, the evidence is insufficient to justify a verdict for the 
plaintiff. 

Meacham v. Boasrd of Education, 59 N.C. App. 381, 383, 297 S.E.2d 
192, 194 (1982), disc. review denied, 307 N.C. 577, 299 S.E.2d 651 
(1983) (citations omitted). Thus, 

the non-movant is given the benefit of all helpful inferences rea- 
sonably drawn from the evidence, and all conflicts and contra- 
dictions in the evidence are decided in the non-movant's favor. 
Evidence of the non-movant which raises a mere possibility or 
conjecture cannot defeat a motion for directed verdict. . . . If, 
however, non-movant shows more than a scintilla of evidence, 
the court must deny the motion. 

In  re Will of Sechrest, 140 N.C. App. 464, 468, 537 S.E.2d 511, 515 
(2000) (quoting McFetters v. McFetters, 98 N.C. App. 187, 191, 390 
S.E.2d 348, 350, disc. review denied, 327 N.C. 140, 394 S.E.2d 177 
(1990)), disc. review denied, 353 N.C. 375, 547 S.E.2d 16 (2001) (cita- 
tions omitted). Further: 

The trial court is required to submit to the jury those issues 
'raised by the pleadings and supported by the evidence.' An 
issue is supported by the evidence when there is substantial evi- 
dence, considered in the light most favorable to the non-movant, 
in support of that issue. 'Substantial evidence is such relevant 
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evidence as a reasonable mind might accept as adequate to 
support a conclusion.' 

I n  re Estate of Ferguson, 135 N.C. App. 102, 105, 518 S.E.2d 796, 798 
(1999) (quoting Johnson v. Massengill, 280 N.C. 376, 384, 186 S.E.2d 
168, 174 (1992)) and (quoting State v. Smith, 300 N.C. 71, 78-79, 265 
S.E.2d 164, 169 (1980)) (citation omitted). The trial court's ruling on 
a directed verdict motion is addressed to the court's discretion, and 
will not be overturned absent an abuse of discretion. Crist v. Crist, 
145 N.C. App. 418,550 S.E.2d 260 (2001). 

[I] In the instant case, the only issue raised by caveators' motion for 
directed verdict was the validity of Mr. Allen's will. The motion 
should be denied if the trial evidence, considered in the light most 
favorable to propounders, was sufficient to allow a reasonable mind 
to find that the validity of Mr. Allen's holographic will had been estab- 
lished by the preponderance of the evidence. We therefore review the 
law governing holographic wills. The three requirements for a valid 
holographic will are set forth in N.C.G.S. 5 31-3.4 (1999), which 
provides that: 

(a) A holographic will is a will 

(1) Written entirely in the handwriting of the testator but 
when all the words appearing on a paper in the hand- 
writing of the testator are sufficient to constitute a valid 
holographic will, the fact that other words or printed 
matter appear thereon not in the handwriting of the tes- 
tator, and not affecting the meaning of the words in 
such handwriting, shall not affect the validity of the will, 
and 

(2) Subscribed by the testator, or with his name written in or 
on the will in his own handwriting, and 

(3) Found after the testator's death among his valuable 
papers or effects, or in a safe-deposit box or other safe 
place where it was deposited by him or under his 
authority, or in the possession or custody of some person 
with whom, or some firm or corporation with which, it 
was deposited by him or under his authority for 
safekeeping. 

Caveators first argue that their directed verdict motion should 
have been granted because the evidence presented at trial was insuf- 
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ficient to meet the statutory requirement that the will be either "writ- 
ten entirely in the handwriting of the testator," or, in the alternative, 
that if the words not in Mr. Allen's handwriting were disregarded, the 
remainder would constitute a valid holographic will. Caveators allege 
that the phrases "bank close" and "to and wife Valerie" were written 
by someone other than Mr. Allen, and that these words materially 
alter the meaning of the will, thus invalidating it. 

Caveators contend that "[u]ncontradicted expert testimony 
established that Mr. Allen did not write the entire will[,]" entitling 
them to directed verdict on this issue. At trial, a handwriting expert 
testified that the disputed phrases did not appear to be in Mr. Allen's 
handwriting. However, we are not persuaded by caveators' con- 
tention that the authorship of the phrases was conclusively shown by 
caveators' expert testimony. Several other witnesses testified to their 
understanding that Mr. Allen added the phrase about "wife Valerie" 
after the will was initially executed. Moreover, it was not disputed 
that Mr. Allen died some eight years after writing the main body of 
the will, and had suffered a stroke before his death. Under these cir- 
cumstances, Mr. Allen's handwriting may have changed between the 
original execution of the will and any later additions. We note that the 
handwriting expert had not examined any other exemplars of Mr. 
Allen's handwriting. 

Generally, the issue of whether a holographic will is entirely in 
the testator's handwriting is a question for the jury. I n  Re Will of Wall, 
216 N.C. 805, 5 S.E.2d 837 (1939) (jury question whether number "5" 
was written in handwriting of testator); I n  Re Will of Penley, 95 N.C. 
App. 655, 383 S.E.2d 385 (1989) (question for jury whether codicil to 
will was in testator's handwriting), disc. review denied, 326 N.C. 48, 
389 S.E.2d 93 (1990). The issue remains a jury question notwith- 
standing evidence to the contrary. In  Re Will of Gatling, 234 N.C. 561, 
68 S.E.2d 301 (1951) (caveators offer expert testimony that testator 
did not write certain words and phrases; jury permitted to decide 
matter). We conclude that sufficient evidence was presented to sub- 
mit to the jury the question of whether Mr. Allen wrote each word of 
the will, and that caveators were not entitled to a directed verdict on 
this basis. 

[2] Caveators argue next that if the evidence raises a doubt regard- 
ing the authorship of certain words, then the will must have the same 
meaning with or without the challenged words. We disagree. The 
North Carolina Supreme Court has held that: 
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When all the words appearing on a paper in the handwriting 
of the deceased person are sufficient, as in the instant case, to 
constitute a last will and testament, the mere fact that other 
words appear thereon, not in such handwriting, but not essential 
to the meaning of the words in such handwriting, cannot be held 
to defeat the intention of the deceased, otherwise clearly 
expressed, that such paper writing is and shall be his last will 
and testament. 

I n  Re Will of Parson, 207 N.C. 584,587, 178 S.E. 78,80 (1935), (quot- 
ing In Re Will of Lowrance, 199 N.C. 782, 785, 155 S. E. 876, 878 
(1930)). Thus, in North Carolina, if the words written by the testator 
are sufficient to constitute a valid holographic will, then the will is 
not invalidated by the presence of other words that are not in his 
handwriting. Pounds v. Litaker, 235 N.C. 746, 71 S.E.2d 39 (1952) 
(presence of surplusage not in handwriting of the deceased does not 
defeat intention of deceased to execute will); I n  Re Will of Wallace, 
227 N.C. 459, 42 S.E.2d 520 (1947) (if handwritten words sufficiently 
express testator's intent, presence of other words does not invalidate 
will). If the challenged words are not essential to the will's meaning, 
they are deemed surplusage. I n  Re Will of Lowrance, 199 N.C. 782, 
155 S.E.2d 876 (printed words on letterhead are surplusage). 
However, the will is invalid if the words that are not in the testator's 
handwriting are necessary in order to establish a valid holographic 
will. Pounds, 235 N.C. 746, 71 S.E.2d 39 (will cannot be probated 
where its only "signature" was a monogram not in testator's hand- 
writing); I n  Re Will of Smith, 218 N.C. 161, 10 S.E.2d 676 (1940) (will 
invalid where words not in testator's handwriting are essential to give 
other words meaning). 

Regarding "bank close," this phrase has no apparent meaning, nor 
have caveators suggested any. We conclude that this phrase is sur- 
plusage, and may be disregarded completely. Regarding the phrase 
"to and wife Valerie," caveators argue that this phrase effects a mate- 
rial alteration in the will's meaning, by transforming the bequest to 
Edward Godfrey into a devise to both Edward and Valerie Godfrey as  
tenants by the entirety. This contention necessarily is premised upon 
the assumption that the trial court "rewroten the phrase to read "and 
to his wife, Valerie," rather than "to and wife Valerie." It is true that 
"in order to clarify the content of the will, 'the court [may] add, 
change, or disregard punctuation, phrases, and clauses.' " Johnson v. 
Johnson, 46 N.C. App. 316,319,264 S.E.2d 911,913 (1980) (quoting 1 
N. Wiggins, Willis and Administration of Estates i n  N.C. $ 133 at 
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415 (1964)), disc. review denied, 300 N.C. 557,270 S.E.2d 108 (1980); 
see also McRorie v. Creswell, 273 N.C. 615, 160 S.E.2d 681 (1968) 
(court may disregard grammatical or punctuation errors if necessary 
to proper construction of will). However, in the case sub judice, 
there is no evidence that the trial court transposed and added words. 
Nor was the jury instructed to base their deliberations upon the 
assumption that the phrase had been rewritten. 

In the present case, Mr. Allen's holographic will expressed a clear 
intention to bequeath his house to Edward Godfrey. The phrases 
which caveators contend may be in someone else's writing does not 
revoke or alter that intent. Moreover we find it significant that the 
only person whose inheritance would be affected by the deletion of 
the words "and to [his] wife Valerie" would be Valerie Godfrey, who 
has not contested the will. 

We conclude that sufficient evidence was presented to submit to 
the jury the question of the authorship of all parts of the will; and fur- 
ther that if the phrases "bank close" and "to and wife Valerie" are dis- 
regarded, the remainder is sufficient to express Mr. Allen's intentions, 
and to dispose of his property. We further conclude that caveators 
were not entitled to a directed verdict on the ground that these 
phrases might have been written by someone other than Mr. Allen. 
Accordingly, this assignment of error is overruled. 

[3] Caveators argue next that the trial court erred in its instructions 
to the jury. Caveators have not included the jury charge in the record, 
as required by N.C. R. App. P. 9(f). However, in our discretion, and 
pursuant to our authority under N.C. R. App. P. 2, we elect to review 
this issue on its merits. 

Caveators object to the following language from the trial court's 
instructions: 

First, every word of the writing sufficient to constitute a will 
must be entirely in the handwriting of the deceased. The fact that 
there are other words which are not in the deceased's handwrit- 
ing will not render the writing invalid as a will so long as the 
words which are in his handwriting are sufficient to express his 
intent to make a will and to dispose of his property. Such other 
words are surplus. 

Caveators argue that the trial court should have instructed the 
jury to determine specifically whether Mr. Allen wrote "bank close" 
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and "to and wife Valerie," and then to determine whether those words 
were essential to the meaning of the will. 

The trial court's instruction was taken from the North Carolina 
Pattern Jury Instructions, N.C.P.I. Civil 860.10. "This Court has recog- 
nized that the preferred method of jury instruction is the use of the 
approved guidelines of the North Carolina Pattern Jury Instructions." 
Caudill v. Smith, 117 N.C. App. 64, 70, 450 S.E.2d 8, 13 (1994), disc. 
review denied, 339 N.C. 610, 454 S.E.2d 247 (1995). Moreover, this 
pattern jury instruction is an accurate summary of the law. We over- 
rule this assignment of error. 

[4] Finally, caveators argue that the will did not meet the require- 
ment of G.S. § 31-3.4 that a testator's holographic will be found 
"among his valuable papers or effects, or in a safe-deposit box or 
other safe place." 

This Court has held that the statute should be read in the dis- 
junctive, and, thus, that a will is valid if found either in a safe deposit 
box, or among testator's valuable papers or among testator's valuable 
effects, or in a safe place. I n  Re Will of Church, 121 N.C. App. 506, 
466 S.E.2d 297 (1996) (holding that statutory list should be read dis- 
junctively; will found in purse hanging in closet found to be "in safe 
place" in meaning of statute); Stephens v. McPherson, 88 N.C. App. 
251,362 S.E.2d 826 (1987) (will found in jewelry box in bedroom). 

The determination of whether a will is found among valuable 
papers must be evaluated in the context of what would likely be 
regarded by the decedent as valuable. I n  re Westfeldt, 188 N.C. 702, 
125 S.E. 531 (1924). In another case, the Supreme Court of North 
Carolina held that: 

Valuable papers within the meaning of the statute are such papers 
as are kept and considered worthy of being taken care of by the 
particular person, having regard to his condition, business, and 
habits of preserving papers. They do not necessarily mean the 
most valuable papers of the decedent even, and are not confined 
to papers having a money value, or to deeds for land, obligations 
for the payment of money, or certificates of stock. . . conse- 
quently, the sufficiency of the place of deposit to meet the 
requirement of the statute will depend largely upon the condition 
and arrangements of the testator. 

I n  Re Will of Wilson, 258 N.C. 310, 313, 128 S.E.2d 610, 603-04 (1962) 
(citation omitted). 
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In the present case, Mr. Allen's will was found in a bowl in his 
kitchen. Found in the same bowl were a bank document pertaining to 
funeral insurance, retirement fund documents, a social security 
check, papers from the Veterans' Administration Hospital, and other 
medical statements and bills. The evidence suggested that Mr. Allen 
was a person of limited means and little formal education. We con- 
clude that in consideration of his apparent style of life, and the nature 
of the other papers in the bowl, the jury could properly find that the 
will was found among Mr. Allen's "valuable papers," and accordingly, 
conclude that the caveators were not entitled to a directed verdict on 
this ground. This assignment of error is overruled. 

For the reasons discussed above, we conclude that the trial 
court properly submitted the case to the jury, and affirm the court 
below. 

Affirmed. 

Judges McGEE and TIMMONS-GOODSON concur. 

STATE OF NORTH CAROLINA v. RONALD JEFFERY GAITHER 

No. COA00-1536 

(Filed 5 February 2002) 

1. Appeal and Error- preservation of issues-denial of 
motion in limine-failure to object at trial 

Although defendant contended that the court erred by deny- 
ing his motion in limine to suppress out-of-court identification 
testimony, he did not object at trial and failed to preserve the 
issue for appellate review. 

2. Constitutional Law- disclosure of informant's identity- 
denied 

The trial court correctly denied defendant's motion to compel 
disclosure of an informant's identity where defendant did not pre- 
sent any defense on the merits, did not contend that the confi- 
dential informant participated in or witnessed the crime, and 
failed to make any showing that the particular circumstances of 
his case mandated disclosure of the identity of the informant. 
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Appeal by defendant from judgment entered 30 August 2000 by 
Judge Claude S. Sitton in Catawba County Superior Court. Heard in 
the Court of Appeals 29 November 2001. 

Attorney General Roy A. Cooper, 111, by Assistant Attorney 
General V Lori Fuller, for the State. 

Lisa Andrew Dubs for defendant-appellant. 

HUNTER, Judge. 

Ronald Jeffery Gaither ("defendant") appeals from a judgment 
entered against him on the charge of robbery with a dangerous 
weapon. Defendant argues that the trial court erred in denying his 
motion to suppress the out-of-court identification of defendant by the 
robbery victim. We hold that defendant has failed to preserve this 
issue for appellate review. Defendant also argues that the trial court 
erred in denying his motion to compel the State to disclose the iden- 
tity of the informant who provided information to the police leading 
to defendant's arrest. We disagree, holding that the State was not 
required to disclose the informant's identity. Accordingly, we find no 
error in defendant's trial. 

I. Facts 

The evidence presented at trial tended to establish the following 
facts. On 23 November 1999, at approximately 8:00 p.m., Debra Mays 
("Mays") drove to a Chinese food restaurant and entered the restau- 
rant with her three-year-old daughter. Mays was carrying between 
$900.00 and $1,100.00 because she had intended to purchase a car 
that day. Donna Wilson Outen and her husband and their daughter 
were sitting in the restaurant having dinner. Mays ordered her food 
and sat down across from the counter, at which time she noticed a 
man, whom she later identified as defendant, enter the restaurant. 
Defendant sat down in the chair next to Mays and briefly spoke with 
Mays and her daughter. Then defendant got up, started to pace, and 
eventually left the restaurant. 

Mays then retrieved her food, exited the restaurant, and pro- 
ceeded to her car. After Mays took three or four steps, she looked 
over her shoulder and saw defendant approaching her. She got to her 
car and unlocked the door, at which time defendant grabbed her 
elbow. Defendant showed Mays that he had a knife in his hand, and 
he placed the knife to her throat and told her that if she screamed he 
would kill her. Defendant also waved the knife above Mays' daugh- 
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ter's head. Defendant said that he wanted Mays' money, so Mays 
gave him all of the money in her wallet. 

Ms. Outen witnessed defendant robbing Mays through a window 
of the restaurant. When she saw defendant wave a knife to Mays' 
daughter, she went outside and told defendant to stop. Defendant let 
go of Mays and walked away toward the back of the restaurant. Mays 
and her daughter then went inside the restaurant to call 911. 

A total of approximately ten to fifteen minutes elapsed between 
the time defendant first entered the restaurant and the time he left 
the restaurant. The restaurant was very well illuminated, and both 
Mays and Ms. Outen were able to get a good look at defendant. In 
addition, although the lighting outside in the parking lot was not 
as bright as in the restaurant, Mays was able to see defendant's 
face clearly from a distance of approximately one foot during the 
robbery. 

Officers Davis and Burgin arrived at the restaurant within ten to 
fifteen minutes after the robbery. Officer Burgin questioned Mays and 
Ms. Outen, who provided descriptions of the perpetrator. Mays told 
him that the man was black, that he was wearing dark-colored jeans, 
tennis shoes, and a black T-shirt with an "Emerson's" logo, and that 
he was about the same height as Officer Burgin. She also pointed to 
someone and indicated that the perpetrator was of a similar weight. 
Mays did not describe any facial features of the perpetrator. Ms. 
Outen told the police that the perpetrator was a black male, wearing 
dark pants, a T-shirt with an "Emerson's" logo, and a pair of "shades" 
with gold on the sides. 

The description of the perpetrator provided by Mays and Ms. 
Outen was broadcast over the police radio. Shortly thereafter, Officer 
Davis received information over his police radio that a certain confi- 
dential informant had notified the police that a person suspected of 
having committed the robbery was at the nearby home of Tina 
Jordan, also known as "Quacky." As Officer Davis returned to his 
police car to drive to "Quacky's place," he received additional infor- 
mation that the confidential informant had notified the police that the 
suspect had entered a red station wagon and was leaving the area. 

Officer Davis arrived at the location in less than a minute and 
spotted a red station wagon. Officer Davis stopped the car and dis- 
covered two black males in the front seats and a third black male, 
defendant, in the back seat. Officer Davis testified that neither of the 
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individuals in the front seats fit the description of the perpetrator. 
Defendant was wearing a blue or green pullover sweatshirt, but oth- 
erwise fit the general description provided by Mays and Ms. Outen. 
Defendant consented to a pat-down search, and Officer Davis discov- 
ered a pair of glasses with gold down the sides in defendant's pocket. 
Officer Davis also removed defendant's wallet and found $490.00 in 
cash. The police detained defendant so that Mays could be brought to 
the location to identify him. 

A police officer drove Mays in a police car to identify defendant. 
When she reached the place where defendant was being detained, she 
saw defendant standing in front of a police car with several police 
officers standing next to him and a second police car near defendant. 
The two police cars had their flashing blue lights turned on. At that 
time it was dark, but the headlights of the car in which Mays sat were 
shining on defendant. When defendant turned around so that Mays 
could see his face, she immediately identified him as the person who 
had robbed her, stating to the female officer in the car, "[tlhat's him, 
but he's not wearing the same shirt." 

Ms. Outen testified at trial that she has known defendant since he 
was little. Her husband, Mr. Outen, similarly testified that he has 
known defendant all of his life. Ms. Outen did not make it known that 
she knew defendant until she was subpoenaed approximately two 
weeks prior to trial. She testified that she did not tell anyone that she 
knew the identity of the perpetrator prior to being subpoenaed 
because she was concerned for the safety of herself and her family. 
At trial, Ms. Outen and Mr. Outen both positively identified defendant 
as the person who robbed Mays. 

11. Procedural History 

Prior to trial, defendant filed various motions, including: (1) a 
motion to suppress the out-of-court "show-up" identification of 
defendant; (2) a motion to suppress the in-court identification of 
defendant that occurred during the probable cause hearing; and (3) a 
motion to compel the State to disclose the identify of the informant, 
as well as a motion to dismiss based upon the State's refusal to dis- 
close the informant's identity. The court conducted a pre-trial hearing 
and, at the end of the hearing, the trial court orally entered findings 
of fact and conclusions of law which were subsequently embodied in 
an order entered 31 August 2000. In the order, the trial court: (1) 
denied the motion to suppress the out-of-court identification of 
defendant by Mays; (2) granted defendant's motion to suppress the 
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in-court identification of defendant during the probable cause hear- 
ing; and (3) denied the motion to compel the State to reveal the iden- 
tity of the informant and the motion to dismiss. 

111. Analysis 

At the outset, we note that defendant has violated two Rules of 
Appellate Procedure. First, the record contains only four assignments 
of error while defendant's brief sets forth five arguments, the fifth of 
which does not correspond in substance to any of defendant's assign- 
ments of error. For this reason, we will not address defendant's fifth 
argument. See N.C. R. App. P. 10(a). Second, defendant has failed to 
comply with Rule 28(b)(5), which states that an appellate brief must 
set forth, immediately below each argument, the assignments of error 
that are pertinent to the argument. See N.C. R. App. P. 28(b)(6). This 
failure to observe the mandatory Rules of Appellate Procedure sub- 
jects an appeal to dismissal. See, e.g., May v. City of Durham, 136 
N.C. App. 578, 581, 525 S.E.2d 223, 227 (2000). However, because 
defendant's first four arguments correspond to defendant's four 
assignments of error in the record, we elect to exercise the discretion 
accorded us by N.C. R. App. P. 2 to consider the merits of defendant's 
first four arguments. See id. 

A. Out-of-Court Identification of Defendant 

[l] Defendant's first two assignments of error involve the trial court's 
denial of defendant's pre-trial motion to suppress the out-of-court 
"show-up" identification of defendant. Defendant contends his pre- 
trial motion to suppress the "show-up" identification should have 
been granted for two independent reasons. First, defendant contends 
that the State did not establish that there was reasonable suspicion to 
stop the car and detain defendant based upon the tip from the confi- 
dential informant because the State presented no evidence as to the 
basis of the informant's knowledge and because only minimal testi- 
mony was presented regarding the reliability of the informant. 
Second, defendant contends that the "show-up" identification proce- 
dure itself was impermissibly suggestive and created a substantial 
likelihood of misidentification because defendant was the only sus- 
pect presented to Mays and because he was surrounded by police 
officers and patrol cars with flashing lights. However, we need not 
address the merits of defendant's arguments regarding the trial 
court's denial of the pre-trial motion to suppress the out-of-court 
identification of defendant because defendant failed to object to the 
admission of this evidence at the time it was offered at trial. 
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Defendant's motion to suppress was made prior to trial and there- 
fore constitutes a motion in limine. See State v. Tate, 300 N.C. 180, 
182,265 S.E.2d 223,225 (1980) ("motion in limine" indicates that the 
motion, regardless of its type, was made prior to trial). 

Rulings by a trial court on motions in limine "are merely prelim- 
inary and subject to change during the course of trial, depending 
upon the actual evidence offered at trial." . . . 

Furthermore, an objection to an order granting or denying a 
motion in limine "is insufficient to preserve for appeal the ques- 
tion of the admissibility of evidence." In order to preserve the 
issue for appeal, "[a] party objecting to an order granting or deny- 
ing a motion in limine . . . is required to object to the evidence at 
the time it is offered at the trial (where the motion was denied) 
or  attempt to introduce the evidence at the trial (where the 
motion was granted)." Thus, when a party purports to appeal the 
granting or denying of a motion in limine following the entry of 
a final judgment, the issue on appeal is not actually whether the 
granting or denying of the motion in limine was error, as that 
issue is not appealable, but instead "whether the evidentiary rul- 
ings of the trial court, made during the trial, are error." 

State v. Locklear, 145 N.C. App. 447, 452, 551 S.E.2d 196, 198-99 
(2001) (citations and footnote omitted). 

A review of the transcript of the trial reveals that defendant failed 
to object to the admission of evidence regarding the out-of-court 
identification of defendant. During the State's direct examination of 
its first witness, Mays, the following testimony transpired: 

A. I was in a police car with a female officer. . . . She asked me if 
it was the same man. And I told her that I could not see his face 
clearly, to please have him turn around. And she did. And they 
had him turn around. 

Q. And when he turned around, did you know whether or not this 
was the person? 

A. Yes, sir. 

Q. And was it the same person that you had seen earlier? 

A. Yes, sir, it was. 

Defendant failed to object to this testimony. Similar testimony was 
offered by Officers Burgin and Davis later in the trial, also without 
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objection by defendant. Because defendant failed to object during the 
trial to the admission of evidence regarding the out-of-court identifi- 
cation, defendant has failed to preserve for our review the issue of 
whether this evidence was properly admitted at trial. Therefore, 
defendant's first two assignments of error are overruled. 

B. Identity of Informant 

[2] Defendant's third and fourth assignments of error relate to the 
denial of defendant's pre-trial motion to compel the State to disclose 
the identity of the confidential informant. Defendant argues that the 
trial court erred in denying the motion to compel disclosure, and, fur- 
ther, that the trial court erred in denying defendant's motion to dis- 
miss based upon the State's refusal to disclose the identity of the 
informant. We disagree. 

We first note that, contrary to defendant's contention, N.C. Gen. 
Stat. 5 15A-978 (1999) is inapplicable here. That statute addresses sit- 
uations in which a defendant contends (1) that testimony relied upon 
to establish probable cause for the issuance of a search warrant was 
not truthful, and (2) that, as a result, the evidence seized pursuant to 
the search warrant should not be admitted at trial. See id. official 
commentary. 

This case involves a tip from a confidential informant that is 
relied upon by the police as the basis for stopping and detaining a 
defendant. The legal principles relevant to our analysis are well- 
established by case law. "[Tlhe state is privileged to withhold from a 
defendant the identity of a confidential informant, with certain 
exceptions." State v. Newkirk, 73 N.C. App. 83, 85, 325 S.E.2d 518, 
520, disc. review denied, 313 N.C. 608,332 S.E.2d 81 (1985). One such 
exception arises ". . . '[wlhere the disclosure of an informer's identity, 
or of the contents of his communication, is relevant and helpful to the 
defense of an accused, or is essential to a fair determination of a 
cause . . . . In these situations the trial court may require disclosure 
and, if the Government withholds the information, dismiss the 
action.' " Id. at 86, 325 S.E.2d at 520 (quoting Roviaro v. United 
States, 353 U.S. 53, 60-61, 1 L. Ed. 2d 639, 645 (1957)). In such situa- 
tions, if the defendant is able to set forth a "plausible" showing as to 
the materiality of the informant's testimony, the trial court must then 
balance the public's interest against the defendant's right to present 
his case, " 'taking into consideration the crime charged, the pos- 
sible defenses, the possible significance of the informer's testi- 
mony, and other relevant factors.' " Id. (quoting Roviaro, 353 U.S. at 
62, 1 L. Ed. 2d at 646). 
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"However, before the courts should even begin the balancing of 
competing interests which Roviaro envisions, a defendant who 
requests that the identity of a confidential informant be revealed 
must make a sufficient showing that the particular circumstances of 
his case mandate such disclosure." State v. Watson, 303 N.C. 533,537, 
279 S.E.2d 580, 582 (1981). Moreover, "[tlhe privilege of nondisclo- 
sure . . . ordinarily applies where the informant is neither a partici- 
pant in the offense, nor helps arrange its commission, but is a mere 
tipster who only supplies a lead to law enforcement officers." State v. 
Grainger, 60 N.C. App. 188, 190, 298 S.E.2d 203, 204 (1982), disc. 
review denied, 307 N.C. 579,299 S.E.2d 648 (1983). Thus, a defendant 
who makes no defense on the merits, and who does not contend that 
the informant participated in or witnessed the alleged crime, has no 
constitutional right to discover the name of the informant. State v. 
Ketchie, 286 N.C. 387,392,211 S.E.2d 207, 211 (1975). 

Here, defendant did not present any defense on the merits as to 
the charges against him. Nor has defendant ever contended that the 
confidential informant participated in, or witnessed, the crime. 
Because defendant has failed to make any showing that the particu- 
lar circumstances of his case mandate disclosure of the identity of 
the informant, we affirm the trial court's denial of defendant's motion 
to compel disclosure of the informant's identity, as well as the trial 
court's denial of defendant's motion to dismiss. Defendant's third and 
fourth assignments of error are, accordingly, overruled. 

No error. 

Judges BRYANT and SMITH concur. 

IN THE MATTER OF: PATRICIA ECKARD, A MINOR CHILD 

(Filed 5 February 2002) 

Termination of Parental  Rights- cessation of reunification 
efforts-order remanded 

An order stopping reunification efforts between a parent and 
a child in foster care was not supported by the evidence, did not 
consider changed circumstances involving the identification of 
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the natural father, and did not recognize that the purpose of 
the Juvenile Code is return of juveniles to their homes. N.C.G.S. 
$5  7B-907(b), 7B-lOO(4). 

Appeal by respondent mother from order ceasing reunification 
efforts entered 17 December 1999 by Judge Nancy Einstein in 
Catawba County District Court. This case was originally heard in the 
Court of Appeals 28 March 2001 and we issued an opinion reported at 
144 N.C. App. 187, 547 S.E.2d 835 (2001). The Guardian Ad Litem's 
Petition for Discretionary Review pursuant to North Carolina General 
Statutes § 7A-31 was allowed by the Supreme Court. By order dated 
9 November 2001, our Supreme Court vacated the opinion of this 
Court and remanded the case to the Court of Appeals for reconsider- 
ation. I n  re Eckard, 354 N.C. 362, 556 S.E.2d 299 (2001). 

M. Victoria Jayne, for Guardian Ad Litem, petitioner-appellee. 

Nathaniel J. Poovey, for respondent-appellant. 

TYSON, Judge. 

This case has been remanded for our reconsideration in light of 
our Supreme Court's per curium holdings in I n  the Matter of Dula, 
354 N.C. 356, 554 S.E.2d 336 (2001) and I n  the Matter of Pope, 354 
N.C. 359, 554 S.E.2d 644 (2001). We briefly review the facts of 
this case. 

On 14 April 1999, upon returning from the grocery store, respond- 
ent mother, Angela Eckard, noticed bruises and cuts on her daughter, 
Patricia, and blood on her boyfriend. Angela immediately took 
Patricia to Catawba Memorial Hospital where Patricia was diagnosed 
as having suffered skull fractures and exhibited numerous bruises 
over her body. 

On 21 April 1999, a nonsecure custody order was entered 
that removed Patricia, then twenty-two months old, from her 
mother's home and placed her in foster care. Catawba County 
Department of Social Services ("DSS") filed a petition alleging abuse 
and neglect. Angela consented to an adjudication which found that 
Patricia was an abused, neglected and dependent juvenile on 25 May 
1999. 

A review hearing was held on 24 August 1999 before Judge 
Einstein at which time DSS informed the court that Angela "has done 
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everything requested by the Department of Social Services," and "the 
permanent plan for Patricia Eckard is reunification with her mother, 
Angela Eckard." The trial court ordered unsupervised visitation. 

On 14 December 1999, the permanency planning hearing was 
held. In its order of 17 December 1999, the trial court found that 
reunification was not in the best interests of the minor child. The trial 
court further ordered that custody of Patricia remain with DSS, with 
placement to continue in the foster home, and that adoption with the 
foster parents was the permanent plan. Respondent mother appealed. 
DSS is not a party to this appeal. 

On appeal, we held that the evidence presented at trial did not 
support the trial court's findings and order ceasing reunification 
efforts, pursuant to N.C. Gen. Stat. 3 7B-507(b) (1999) and In re 
Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984) (our Supreme 
Court held that "[tlhe trial court must also consider evidence of 
changed conditions in light of evidence of prior neglect"). Upon 
such reconsideration and for the reasons set forth below, we reverse 
the trial court's order and remand this case to the trial court for 
further proceedings. 

A trial court is required to conduct a permanency planning hear- 
ing in every case where custody of a child has been removed from a 
parent. N.C. Gen. Stat. 3 7B-907(a) (1999). The purpose of the hearing 
is to "develop a plan to achieve a safe, permanent home for the juve- 
nile within a reasonable period of time." Id.  The trial court shall con- 
sider "information from the parent, the juvenile, the guardian, any 
foster parent, relative or preadoptive parent providing care for the 
child, the custodian or agency with custody, the guardian ad litem, 
and any other person or agency which will aid in the court's review." 
N.C. Gen. Stat. 5 7B-907(b) (1999). The trial court has the authority to 
cease reunification efforts pursuant to N.C.G.S. Q 7B-507(b). See N.C. 
Gen. Stat. 3 7B-907(c) (1999). 

The purposes and policies of the Juvenile Code are: 

(1) To provide procedures for the hearing of juvenile cases that 
assure fairness and equity and that protect the constitutional 
rights of juveniles and parents; 

(2) To develop a disposition in each juvenile case that reflects 
consideration of the facts, the needs and limitations of the juve- 
nile, and the strengths and weaknesses of the family. 
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(3) To provide for services for the protection of juveniles 
by means that respect both the right to family autonomy and 
the juveniles' needs for safety, continuity, and permanence; 
and 

(4) To provide standards for the removal, when necessary, of 
juveniles from their homes and for the return of juveniles to their 
homes consistent with preventing the unnecessary or inappropri- 
ate separation of juveniles from their parents. 

N.C. Gen. Stat. 5 7B-100 (1999). We set out the purposes and policies 
in this opinion because we conclude that the order entered at the 
permanency planning hearing: (1) is not supported by the evidence, 
distinguishing this case from Dula and Pope, (2) did not consider evi- 
dence of changed conditions, (3) does not comply with the statutory 
requirements set out in N.C.G.S. 5 7B-907(b), and (4) is inconsistent 
with the purposes and policies of the Juvenile Code. 

I. Order is Not SuDDorted bv the Evidence 

In the present case, the trial court made the statutory findings 
that "efforts to reunify the minor child with her mother would be 
inconsistent with the child's health, safety, and need for a safe, per- 
manent home within a reasonable period of time" and "not in the best 
interests of the child." See N.C. Gen. Stat. Q: 7B-507(b)(l) (1999). We 
previously concluded that the evidence presented did not support 
these findings. See In  re Isenhour, 101 N.C. App. 550, 553,400 S.E.2d 
71, 73 (1991) (trial court's findings of fact are conclusive on appeal if 
supported by any competent evidence). 

In Dula, the minor child was removed from the mother's custody 
in May 1998, after an allegation that the child was abused. In re Dula, 
143 N.C. App. 16, 17, 544 S.E.2d 591,592 (2001). Twenty months later, 
January 2000, the trial court held its second permanency planning 
hearing and ordered that reunification efforts cease. Id. The evidence 
showed that: (1) the child suffered a broken leg while in the care and 
custody of the respondent mother, (2) respondent mother failed to 
comply with the case plan by refusing to offer a consistent explana- 
tion for the child's injuries, and (3) respondent mother would not 
accept any responsibility for the injuries to the child. Id. at 24-25, 544 
S.E.2d at 596-97. 

In Pope, the minor child was removed from the mother's custody 
in February 1998, after an allegation that the child was abused 
and neglected. In re Pope, 144 N.C. App. 32, 33, 547 S.E.2d 153, 154 
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(2001). Sixteen months later, June 1999, DSS filed a petition to 
terminate the parental rights and the trial court ordered termi- 
nation based on N.C.G.S. $5  7B-llll(a)(l) (neglect), 7B-llll(a)(2) 
(willfully left in foster care), and 7B-1111(a)(3) (willfully failed to pay 
support). Id. at 36, 547 S.E.2d at 156. The trial court found that: (1) 
the child was starving to death while in the care and custody of the 
respondent mother, (2) respondent mother had made no progress 
even with the services provided by DSS and continued to show a lack 
of understanding of how to care for the child, (3) respondent mother 
lacked any understanding of the seriousness of the child's condition 
in February 1998, (4) respondent mother continued to deny that she 
had done anything to place the child at risk, and (5)  respondent 
mother suffered from a personality disorder with seriously disturbed 
thinking which is difficult to change, and without change, there 
would be a high risk of continued neglect. Id. at 33-38, 547 S.E.2d at 
154-57. 

We find this case distinguishable from Dula and Pope. After less 
than eight months of placement outside the home, the trial court 
ordered that reunification efforts cease. The undisputed evidence 
showed that: (1) the injuries to Patricia occurred while she was in the 
custody and care of another; (2) respondent mother terminated her 
relationship with the other person and has established and main- 
tained her own dwelling; (3) despite respondent mother's low I.Q., 
she has no severe mental health issues that would interfere with her 
ability to parent; (4) respondent mother understands that her poor 
choices led to the abuse of the child and that the solution is to pro- 
ceed more slowly before advancing to a live-in relationship; (5) 
respondent mother has grown and matured to a level as to not be a 
danger to Patricia; (6) respondent mother continues to remain 
employed, pay child support, and visit her child regularly; (7) 
respondent mother has done everything requested by DSS, is follow- 
ing her case plan, and is exceeding minimal standards of care; (8) 
respondent mother accepts responsibility on her own part for not 
protecting Patricia; and (9) DSS recommends that the permanent 
plan for Patricia be reunification with respondent mother. 

The trial court's findings and conclusions were based solely on 
the report submitted by the Guardian ad Litem and testimony by the 
foster parents that they had established a close relationship with 
Patricia, that she calls them "momma" and "daddy, and that they 
expected to adopt Patricia despite the stated goal of reunification 
with her natural mother. The uncontradicted testimony and evidence 
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from the court-ordered psychologist, DSS referred psychologist, DSS 
nurturing program coordinator, DSS social worker, and respondent 
mother does not support the findings and conclusions of the trial 
court. For these reasons, we find this case factually and legally dis- 
tinguishable from Dula and Pope. 

11. Evidence of Changed Conditions 

N.C.G.S. Q 7B-907(b) requires the trial court to consider "infor- 
mation from the parent, the juvenile, the guardian, any foster parent, 
relative or preadoptive parent providing care for the child, the custo- 
dian or agency with custody, the guardian ad litem, and any other per- 
son or agency which will aid in the court's review." The trial court 
must also consider any evidence of changed conditions. See Ballard, 
311 N.C. at 715, 319 S.E.2d at 232 (in proceedings to terminate 
parental rights the trial court must consider any evidence of changed 
conditions in light of the evidence of prior neglect). We conclude that 
the trial court failed to consider the evidence of changed conditions 
presented at  the permanency planning hearing. 

First, there was overwhelming evidence of changed conditions 
with respect to Angela Eckard which we previously held did not sup- 
port the findings and conclusions by the trial court in its order ceas- 
ing reunification efforts. 

Second, in August 1999, the father of Patricia was identified for 
the first time through paternity testing. The evidence showed that the 
father, William Sanford, Jr., had begun visitation and establishing a 
bond with Patricia. The trial court found that: 

he [Mr. Sanford] appears to be a decent person who makes a late 
appearance into this case . . . . He should have been considered 
as a placement for Tricia and should have been interviewed by 
both the Guardian ad Litem and the Department as soon as test- 
ing showed him to be the father. However, in lieu of new statutory 
guidelines to move these cases to permanency, especially when 
particularly young children are involved, the Court believes it is 
too late to include Mr. Sanford in any permanency planning 
except for visitation with his daughter. 

The trial court dismissed the changed conditions in the identification, 
visitation, and bonding of Patricia with her natural father because he 
"makes a late appearance." 
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111. Order Does Not Com~lv with the Statute 

Additionally, we conclude that the trial court did not comply with 
the statutory requirements of N.C.G.S. 3 7B-907(b). This statute reads 
in pertinent part: 

At the conclusion of the hearing, if the juvenile is not returned 
home, the court shall consider the following criteria and make 
written findings regarding those that are relevant: 

(2) Where the juvenile's return home is unlikely within six 
months, whether legal guardianship or custody with a relative or 
some other suitable person should be established . . . . 

N.C. Gen. Stat. 3 7B-907(b)(2) (1999). The trial court dismissed the 
father as a potential candidate for custody because of his "late 
appearance." The trial court found that "Tricia is too bonded to her 
current placement to risk her young and fragile well being at this 
time." We hold that according to the statute, the trial court should 
have considered whether the natural father was a candidate for cus- 
tody of Patricia and have required interviews by the Guardian ad 
Litem and DSS to further investigate Patricia's placement with her 
other natural parent. 

IV. Purposes and Policies of the Juvenile Code 

We have recognized the constitutional protection afforded to 
family relationships. See In  re Webb, 70 N.C. App. 345,350,320 S.E.2d 
306, 309 (1984) ("[Tlhe Constitution protects the sanctity of the fam- 
ily precisely because the institution of the family is deeply rooted in 
this Nation's history and tradition." (quoting Moore v. City of East 
Cleveland, 431 U.S. 494, 503-04, 52 L. Ed. 2d 531, 540 (1977)). The 
purposes and policies of the Juvenile Code recited under N.C.G.S. 
§ 7B-100 are applicable to permanency planning hearings. 

The trial court's findings and conclusions were not supported by 
the evidence, did not consider changed conditions, and did not rec- 
ognize that the purpose of the Juvenile Code is "return of juveniles to 
their homes consistent with preventing the unnecessary or inappro- 
priate separation of juveniles from their parents." See N.C. Gen. Stat. 
5 7B-lOO(4). The evidence at the permanency planning hearing sup- 
ported continuing reunification efforts with Angela and possible cus- 
tody with Patricia's father, Mr. Sanford. This is consistent with the 
overriding purposes of respecting family autonomy and protecting 
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the constitutional rights of the juveniles and parents. See N.C. Gen. 
Stat. $0  7B-100(1) and (3). 

We hold that the order ceasing reunification efforts is not con- 
sistent with the purposes and policies of the statute, did not comply 
with the statute, did not consider changed conditions, and was not 
supported by the evidence of record. We reverse the order of the trial 
court and remand for further proceedings to enable DSS to carry out 
its statutory duties seeking reunification and to determine custody of 
Patricia. We further hold that, nothing else appearing to the contrary, 
the time elapsed during the pendency of this appeal shall not affect 
further proceedings in the trial court. 

Reversed and remanded. 

Judges WALKER and HUNTER concur. 

STATE OF NORTH CAROLINA r. ROBERT ANDERSON REID 

NO. COA00-1538 

(Filed 5 February 2002) 

Motor Vehicles- DWI-suspension of commercial license- 
double jeopardy-noncommercial DWI offense 

Defendant's conviction for DWI did not constitute double 
jeopardy where his commercial driver's license had been sus- 
pended for thirty days and he was refused a limited commercial 
driving privilege. Double jeopardy will attach only when a 
defendant is forced to defend multiple criminal punishments for 
one offense; driver's license revocations are civil rather than 
criminal. Although defendant argued that he was denied his right 
to earn a livelihood, the state has a greater public safety interest 
in commercial drivers because of the greater risk of harm. U.S. 
Const. Amend. V; N.C. Const. Art. I, 5 19. 

Appeal by defendant from judgment entered 25 April 2000 by 
Judge Orlando F. Hudson in Wake County Superior Court. Heard in 
the Court of Appeals 9 January 2002. 
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Roy Cooper, Attorney General, by Isaac T. Avery, III, Special 
Deputy Attorney General, and Patricia A. Duffy, Assistant 
Attorney General, for the State. 

Tharrington Smith, L.L.P., by I? Hill Allen for defendant- 
appellant. 

THOMAS, Judge. 

Defendant, Robert Anderson Reid, appeals from a conviction of 
impaired driving. He argues that the revocation of his commercial 
driver's license for a thirty-day period prior to trial and his disqualifi- 
cation from obtaining a commercial limited driver's privilege during 
that time resulted in double jeopardy. 

The State's evidence tended to show the following: On 23 April 
1999 at approximately 3:20 a.m., Trooper Donald Pate (Pate) of the 
North Carolina Highway Patrol observed a Nissan automobile travel- 
ing at a high rate of speed. 

After clocking the vehicle at 90 m.p.h., Pate pulled it over, and 
found defendant to be the operator. Defendant's eyes were bloodshot 
and glassy and Pate smelled a strong odor of alcohol coming from 
him. Pate then asked defendant to perform field sobriety tests. Based 
in part on defendant's performance, Pate arrested him for driving 
while impaired (DWI). 

Pate drove defendant to the CityICounty Bureau of Identification 
for an Intoxilyzor 5000 test. Defendant's alcohol concentration was 
0.10. 

At the close of the State's evidence, defendant's motions to dis- 
miss due to insufficiency of the evidence and on double jeopardy 
grounds were denied. The basis for defendant's double jeopardy argu- 
ment was what occurred regarding his commercial driver's license 
after being charged with DWI. That license, as well as his personal 
driver's license, was revoked for a thirty-day period. Defendant then 
filed petitions for personal and commercial limited driving privileges. 
He received the personal limited driving privilege. His request for a 
commercial limited driving privilege was refused, however, based on 
a lack of statutory authority. After the thirty-day period, defendant's 
commercial driving privilege was reinstated upon the payment of a 
fifty-dollar restoration fee to the North Carolina Department of Motor 
Vehicles. 
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Defendant did not testify and did not offer evidence. The jury 
returned a guilty verdict and the trial court, determining defendant 
was a Level V offender, entered a suspended sentence. 

By defendant's first and second assignments of error, he argues 
the thirty-day revocation of his commercial driver's license without 
the availability of a limited commercial license is "punishment." The 
subsequent prosecution for DWI, he contends, violates the federal 
double jeopardy clause of the Fifth Amendment to the U.S. 
Constitution and the North Carolina Law of the Land clause. We 
disagree. 

The double jeopardy clause protects against a second prosecu- 
tion for the same offense after an acquittal or conviction and protects 
against multiple punishments for the same offense. U.S. Const. 
Amend. 5. It is applicable to the states based on the Fourteenth 
Amendment's due process clause. The Law of the Land clause of the 
North Carolina Constitution incorporates similar protections. 

No person shall be taken, imprisoned, or disseized of his free- 
hold, liberties, or privileges, or outlawed, or exiled, or in any 
manner deprived of his life, liberty, or property, but by the law of 
the land. No person shall be denied equal protection of the laws; 
nor shall any person be subjected to discrimination by the State 
because of race, color, religion, or national origin. 

N.C. Const. Art. I, 3 19. Our Supreme Court has noted that "[ilt is a 
fundamental and sacred principle of the common law, deeply imbed- 
ded in our criminal jurisprudence, that no person can be twice put in 
jeopardy of life or limb for the same offense . . . . While the principle 
is not stated in express terms in the North Carolina Constitution, it 
has been regarded as an integral part of the 'law of the land' within 
the meaning of [this section]." State v. Crocker, 239 N.C. 446, 80 
S.E.2d 243 (1954). 

The General Statutes provide, in pertinent part: 

(b) Revocations for Persons Who Refuse Chemical Analyses or 
Who Are Charged With Certain Implied-Consent Offenses. -A 
person's driver's license is subject to revocation under this sec- 
tion if: 

(1) A charging officer has reasonable grounds to believe that 
the person has committed an offense subject to the implied- 
consent provisions of G.S. 20-16.2; 



IN THE COURT O F  APPEALS 55 1 

STATE v. REID 

(148 N.C. App. 548 (2002)l 

(2) The person is charged with that offense as provided in 
G.S. 20-16.2(a); 

(3) The charging officer and the chemical analyst comply 
with the procedures of G.S. 20-16.2 and G.S. 20-139.1 in requiring 
the person's submission to or procuring a chemical analysis; and 

(4) The person: 

a. Willfully refuses to submit to the chemical analysis; 

b. Has an alcohol concentration of 0.08 or more within a 
relevant time after the driving; 

c. Has an alcohol concentration of 0.04 or more at any 
relevant time after the driving of a commercial motor vehicle; or 

d. Has any alcohol concentration at any relevant time 
after the driving and the person is under 21 years of age. 

N.C. Gen. Stat. § 20-16.5(b) (1999). However, in State v. Oliver, 343 
N.C. 202, 470 S.E.2d 16 (1996), our Supreme Court held that the then 
ten-day revocation under section 20-16.5 and restoration fee consti- 
tuted a remedial highway safety measure rather than punishment. 
The Oliver court further stated that "[aln impaired driver presents an 
immediate, emergency situation, and swift action is required to 
remove the unfit driver from the highways in order to protect the 
public." Id. at 209, 470 S.E.2d at 21. 

In Hudson v. United States, 522 U.S. 93,99,139 L. Ed. 2d 450,458 
(1997), the U.S. Supreme Court utilized factors set forth in Kennedy 
v. Mendoxa-Martinez, 372 U.S. 144, 9 L. Ed. 2d 644 (1963), to deter- 
mine whether a civil penalty was punitive. The factors include: (1) 
whether the sanction involves an affirmative disability or restraint; 
(2) whether it has been historically regarded as punishment; (3) 
whether the sanction comes into play only upon a finding of scienter; 
(4) whether the operation of the sanction will promote the traditional 
aims of punishment, retribution and deterrence; (5) whether the 
behavior to which the sanction applies is already a crime; (6) whether 
an alternative purpose to which the sanction may be rationally con- 
nected is assignable to it; and (7) whether the sanction appears 
excessive in relation to the alternative purpose assigned. Id. 

In State v. Evans, 145 N.C. App. 324, 550 S.E.2d 853 (2001), 
this Court utilized these factors to conclude that section 20-16.5 is 
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not punitive. The Evans court stated that "the function and intent of 
[section 20-16.51 is to remove from our highways drivers who either 
cannot or will not operate a motor vehicle safely and soberly. The 
purpose of [the] license revocation [is] to prevent unsafe and unfit 
drivers from operating vehicles and endangering the citizens of North 
Carolina." 

Defendant contends his case is distinguishable, however, in that 
it was his commercial license that was affected, which denied his 
"very right to earn a livelihood for that 30-day period." He asserts that 
his commercial driving privilege was wrongfully affected since he 
was operating a non-commercial vehicle at the time of the offense. 
However, the U.S. Supreme Court, in Seling v. Young, 531 U.S. 250, 
267, 148 L. Ed. 2d 734, 737 (2001), held that "[aln Act found to be civil 
cannot be deemed punitive 'as applied' to a single individual in viola- 
tion of the Double Jeopardy . . . clause" because the impact on a sin- 
gle defendant is irrelevant in a double jeopardy analysis. In total, the 
Evans analysis as to the seven factors is applicable here. 

Defendant also argues that the U.S. Supreme Court holding in 
Department of Revenue of Montana v. Kurth Ranch, 511 U.S. 767, 
128 L. Ed. 2d 767 (1994), serves to bar his trial because of the license 
revocation. Even if we had held the revocation here to be punish- 
ment, which we do not, whether that would have automatically 
implicated Kurth Ranch is not settled since the ostensibly civil pro- 
ceeding came prior to the criminal proceeding. The U.S. Supreme 
Court, in Kurth Ranch "specifically noted that 'the statute here does 
not raise the question whether an ostensibly civil proceeding that is 
designed to inflict punishment may bar a subsequent proceeding 
that is admittedly criminal in character.' " Vick v. WiLliams, 233 E3d 
213, 218 (4th Cir., 2000), cert. den., 533 U.S. 952, 150 L. Ed. 2d, 754 
(2001) (emphasis added). According to Vick, the U.S. Supreme Court 
"specifically reserves the question of whether that [civil] punishment 
would bar a subsequent criminal proceeding." Id. 

The safety and remedial purposes of the statute are clear. 
Regardless of the type of vehicle being driven at the time of the 
offense, a driver unwilling or unable to conform to the motor vehicle 
laws is a danger to other citizens on the road. Moreover, we note 
defendant's Class A commercial driver's license enabled him to oper- 
ate any Class A motor vehicle. See N.C. Gen. Stat. $ 20-37.16(b)(l) 
(1999). The classes of motor vehicles are solely based on the weight 
of the vehicle. Section 20-4.01 provides, in pertinent part: 
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(2a) Class A Motor Vehicle.-A combination of motor vehi- 
cles that meets either of the following descriptions: 

a. Has a combined GVWR of at least 26,001 pounds and 
includes as part of the combination a towed unit that has a GVWR 
of at least 10,001 pounds. 

b. Has a combined GVWR of less than 26,001 pounds and 
includes as part of the combination a towed unit that has a GVWR 
of at least 10,001 pounds. 

(2b) Class B Motor Vehicle.-Any of the following: 

a. A single motor vehicle that has a GVWR of at least 
26,001 pounds. 

b. A combination of motor vehicles that includes as part 
of the combination a towing unit that has a GVWR of at least 
26,001 pounds and a towed unit that has a GVWR of less than 
10,001 pounds. 

(2c) Class C Motor Vehicle.-Any of the following: 

a. A single motor vehicle not included in Class B. 

b. A combination of motor vehicles not included in Class 
A or Class B. 

N.C. Gen. Stat. 5 20-4.01(2a); (2b); and (2c) (1999). A Class A com- 
mercial driving privilege encompasses some of the largest vehicles on 
the road. Defendant stated that driving a larger vehicle requires 
greater skill and that there are more stringent requirements to get a 
commercial driver's license. See Art. 2C of Chapter 20 of the N.C. 
General Statutes. We thus believe the state has a greater interest in 
the public's safety regarding commercial drivers because there exists 
a greater risk of harm. A personal driver's license has been held to be 
a privilege. See State v. Evans, 145 N.C. App. 324, 550 S.E.2d 853 
(2001); Eibergen v. Killens, 124 N.C. App. 534,477 S.E.2d 684 (1996). 
A commercial driver's license is an extraordinary privilege which car- 
ries with it additional responsibilities. 

Driver's license revocations are civil, not criminal, proceedings. 
See State u. Oliver, 343 N.C. 202, 470 S.E.2d 16 (1996); Seders v. 
Powell, 298 N.C. 453, 259 S.E.2d 544 (1979). Double jeopardy will 
attach only when a defendant is forced to defend himself from multi- 
ple criminal punishments for one offense. 
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Accordingly, the revocation of defendant's commercial license 
for thirty days accompanied by a disqualification for a limited com- 
mercial driver's license was not akin to criminal punishment. It was 
the exercise of reasonable regulatory authority designed for an 
appropriate public purpose. Defendant's later conviction for DWI did 
not constitute double jeopardy. 

NO ERROR. 

Judges WYNN and HUDSON concur, 

JERRY GOYNIAS, PLAINTIFF-APPELLANT V. SPA HEALTH CLUBS, INC., 
DEFENDANT-APPELLEE 

NO. COA00-1499 

(Filed 5 February 2002) 

Premises Liability- slip and fall-wet locker room floor 
The trial court correctly granted summary judgment for 

defendant health club in a personal injury action where plaintiff 
slipped and fell while going from the shower area to a locker 
room; defendant had placed black nonskid mats on the floor and 
provided a drain with a slope; plaintiff admitted that he had seen 
the nonskid mats and that they indicated to him that the floor 
might be slippery; the texture of the floor exceeded slip resistant 
standards; and there is no evidence that defendant was actually 
or constructively aware of the dangerous condition. 

Judge BIGGS dissenting. 

Appeal by plaintiff from order entered 13 April 2000 by Judge 
Orlando F. Hudson in Superior Court, Orange County. Heard in the 
Court of Appeals 10 October 2001. 

Michael J. Anderson, for pkintiff-appellant. 

Little & Little, PLLC, by Cathryn M. Little, for defendant- 
appellee. 
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McGEE, Judge. 

Plaintiff filed a complaint for personal injury against defendant, 
alleging he was injured as a result of defendant's negligence while he 
was on the premises of defendant's fitness establishment. Plaintiff 
alleged in his complaint that he fell on a slippery and wet floor after 
leaving the men's shower area and returning to the locker room area. 
Plaintiff alleged he subsequently developed neck and back pain as a 
result of the fall. Defendant filed an answer denying negligence and 
alleging contributory negligence of plaintiff. Defendant filed a motion 
for summary judgment, which was granted by the trial court. Plaintiff 
appeals. 

Plaintiff first argues the trial court erred in granting defendant's 
motion for summary judgment because there exists a triable issue of 
fact with regard to defendant's negligence. We disagree. 

A defendant is entitled to summary judgment if the record shows 
"that there is no genuine issue as to any material fact and that 
[defendant] is entitled to . . . judgment as a matter of law." N.C. Gen. 
Stat. § 1A-1, Rule 56(c) (1999). As the moving party, a defendant has 
the burden of establishing the absence of any triable issue of fact. 
The trial court must construe the evidence in the light most favorable 
to the non-moving party. See Nourse v. Food Lion, Inc., 127 N.C. App. 
235,488 S.E.2d 608 (1997), aff'd, 347 N.C. 666, 496 S.E.2d 379 (1998). 

In general, property owners have "the duty to exercise reason- 
able care in the maintenance of their premises for the protection of 
lawful visitors." Nelson v. Freeland, 349 N.C. 615, 632, 507 S.E.2d 882, 
892 (1998). A property owner "is required to exercise reasonable care 
to provide for the safety of all lawful visitors on his property, the 
same standard of care formerly required only to invitees. Whether the 
care provided is reasonable must be judged against the conduct of a 
reasonably prudent person under the circumstances." Lorinovich v. 
K Mart Corp., 134 N.C. App. 158, 161, 516 S.E.2d 643, 646, cert. 
denied, 351 N.C. 107, 541 S.E.2d 148 (1999). This duty includes the 
"duty to exercise ordinary care to keep the premises in a reasonably 
safe condition and to warn the invitee of hidden perils or unsafe con- 
ditions that can be ascertained by reasonable inspection and supervi- 
sion." Byrd v. Arrowood, 118 N.C. App. 418, 421, 455 S.E.2d 672, 674 
(1995). 

In order to show negligence by a defendant, a "plaintiff must 
show that defendant either (1) negligently created the condition 
causing injury, or (2) negligently failed to correct the condition after 
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actual or constructive notice of its existence." Roumillat v. 
Simplistic Enteqwises, Inc., 331 N.C. 57, 64, 414 S.E.2d 339, 342-43 
(1992). 

In the case before us, plaintiff has failed to show that defendant 
negligently created the situation which caused plaintiff's injury. 
Plaintiff's own expert testified in his deposition that the tile floor was 
textured and possessed a .64 coefficient of friction, significantly 
higher than the .04 standard for a bathtub or shower floor. Plaintiff's 
expert testified the floor was sloped; however, the expert performed 
no tests which would indicate what that slope was or if it was signif- 
icant enough to be the cause of the accident. Plaintiff's expert testi- 
fied the lighting in the room was such that a person could not see a 
puddle which had formed; however, the expert examined the area 
two and a half years after the accident, and offered no evidence or 
factual basis as to what the lighting conditions were at  the time of the 
accident. Plaintiff's expert offered that the slip resistence of the floor 
was determined with clean water, and that resistence could be less- 
ened by the presence of soap or other oils. However, neither plaintiff 
nor plaintiff's expert offered any evidence of the presence of soap or 
oils in the water on the date of the accident. "Negligence is not pre- 
sumed from the mere fact of injury. Plaintiff is required to offer legal 
evidence tending to establish beyond mere speculation or conjecture 
every essential element of negligence, and upon failure to do so, non- 
suit is proper." Roumillat at 68, 414 S.E.2d at 345. 

The record shows defendant installed a tile floor which was tex- 
tured in order to create a slip-resistant floor with a much greater slip 
resistance than is required. Defendant placed several non-skid mats 
in the area where plaintiff fell, and defendant installed a floor with a 
slope to facilitate the drainage of water. There is no evidence the 
slope caused plaintiff to fall or was constructed at an angle that 
would be considered too steep. 

A plaintiff may also survive a motion for summary judgment by 
showing that a defendant failed to correct the condition after actual 
or constructive notice. See Roumillat at 64, 414 S.E.2d at 342-43. 
However, in this case, plaintiff has failed to offer any evidence which 
would tend to prove defendant was aware dangerous puddles had 
formed or were forming on the floor. Plaintiff testified he did not 
notice any puddles immediately before or immediately after he 
slipped. He did not notice any standing water until he returned a few 
minutes later to the place where he fell, accompanied by an employee 
of the health club. Furthermore, a 
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proprietor has no duty to warn an invitee of an obvious danger or 
of a condition of which the invitee has equal or superior knowl- 
edge. Reasonable persons are assumed, absent a diversion or dis- 
traction, to be vigilant in the avoidance of injury in the face of a 
known or obvious danger. 

Roumillat at 66, 414 S.E.2d at 344 (other citations omitted). 

In Byrd, 118 N.C. App. at 421, 455 S.E.2d at 674, the plaintiff 
attempted to argue that a church was negligent because the plaintiff 
slipped on a sloped hallway she claimed was wet due to patrons 
tracking in rainwater. Our Court held summary judgment was appro- 
priate and added that even "if the floor was wet due to the rain that 
evening, this condition would have been an obvious danger of which 
plaintiff should have been aware since she knew it was raining out- 
side and it was likely that people would track water in on their 
shoes." Id.  

Furthermore, our Court has previously held it "is common 
knowledge that bathtub surfaces, especially when water and soap are 
added, are slippery and that care should be taken when one bathes or 
showers." K u b  v. Koury COT., 93 N.C. App. 300,304,377 S.E.2d 811, 
813 (1989). The plaintiff in Kutz attempted to argue the defendant 
was liable for the plaintiff's injury because the defendant had placed 
non-skid strips in only half of the bathtub. However, our Court held 
that the "bathtub here was not so unnecessarily dangerous so as to 
give rise to a claim of negligence." Id. at 304, 377 S.E.2d at 814. 

While we acknowledge plaintiff did not slip in a bathtub, we still 
deem the area where he slipped to be an area where one might be 
expected to exercise extra caution. The chances of water, and even 
soapy water, on the floor of an area where people walk out of a 
shower across to a locker room appear to be high. Plaintiff admitted 
he saw the black nonskid mats on the floor and that he knew the pur- 
pose of the mats was to help in preventing falls. He also admitted that 
the nonskid mats indicated to him that the floors could be slippery. 

Defendant was required to keep its premises in a reasonably safe 
condition. The record shows defendant placed mats on the floor and 
provided a drain with a slope. Also, the texture of the floor exceeded 
the required slip resistant standard for bathroom flooring. There is no 
evidence defendant was actually or constructively aware of an unoh- 
vious dangerous condition which it failed to correct. Therefore, plain- 
tiff failed to show defendant breached its duty to plaintiff. 
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As we have concluded summary judgment was appropriate on the 
issue of defendant's negligence, we do not need to address plaintiff's 
second assignment of error concerning contributory negligence. 

We affirm the order of the trial court granting defendant's motion 
for summary judgment. 

Affirmed. 

Judge TIMMONS-GOODSON concurs. 

Judge BIGGS dissents. 

BIGGS, Judge dissenting. 

Summary judgment is a drastic remedy and should be used with 
great caution. Moore v. City of Creedmoor, 120 N.C. App. 27, 36, 460 
S.E.2d 899, 904 (1995) (citation omitted). Moreover, such relief is par- 
ticularly disfavored in cases of negligence or contributory negli- 
gence. Thompson v. Bradley, 142 N.C. App. 636, 544 S.E.2d 258, disc. 
review denied, 353 N.C. 532, 550 S.E.2d 506 (2001). Indeed, as 
expressed by the North Carolina Supreme Court, "it is only in ex- 
ceptional negligence cases that summary judgment is appro- 
priate, since the standard of reasonable care should ordinarily be 
applied by the jury under appropriate instructions from the court." 
Ragland v. Moore, 299 N.C. 360, 363, 261 S.E.2d 666, 668 (1980) 
(citation omitted). 

In the case sub judice, whether defendant exercised reasonable 
care in the maintenance of its premises is a question of fact for the 
jury. Moreover, a jury question is presented as to plaintiff's contribu- 
tory negligence. It was error for the trial court to grant summary 
judgment and therefore, I respectfully dissent. 
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DOROTHIA SMITH, PLAINTIFF-EMPLOYEE V. BEASLEY ENTERPRISES, INC.1 
RED APPLE, DEFENDANT-EMPLOYER AND MANAGED CARE, USA, DEFENDANT- 
CARRIER 

(Filed 5 February 2002) 

1. Workers' Compensation- causation-consideration of 
evidence 

The Industrial Commission in a workers' compensation case 
correctly concluded that plaintiff failed to establish that her 
carpal tunnel syndrome was an occupational disease where plain- 
tiff maintained that the Commission disregarded competent 
evidence from three medical providers, but the Commission 
specifically referred to evidence offered by two of them, the cau- 
sation testimony from the third was not sufficiently reliable to 
constitute competent medical evidence, and the Commission's 
findings indicate that it considered all competent evidence. 

2. Workers' Compensation- carpal tunnel syndrome-occu- 
pational disease 

The Industrial Commission properly concluded in a workers' 
compensation action that plaintiff had failed to provide compe- 
tent medical evidence establishing her carpal tunnel syndrome as 
an occupational disease where the hypothetical question posed 
to plaintiff's witnesses inaccurately described plaintiff's job 
responsibilities and her witnesses were unable to recall those 
responsibilities with specificity. 

Appeal by plaintiff from opinion and award filed 15 December 
2000 by the North Carolina Industrial Commission. Heard in the 
Court of Appeals 5 December 2001. 

Law Offices of Robert J.  Willis, by  Robert J.  Willis, for plaintiff- 
appellant. 

Hedrick, Eatman, Gardner & Kincheloe, L.L.P., by Jennifer 
Ingram Mitchell, for defendant-appellee. 

WALKER, Judge. 

Plaintiff filed a workers' compensation claim on 22 April 1998 
seeking benefits for her carpal tunnel syndrome which she alleges is 
an occupational disease. The deputy commissioner denied her claim 
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and, on 15 December 2000, the Full Commission (Commission) 
issued an opinion and award affirming the deputy commissioner's 
holding. 

The relevant facts as found by the Commission show the follow- 
ing: In 1988, plaintiff began employment as a deli worker in a con- 
venience store owned by defendant. Her various job responsibilities 
included washing pieces of chicken and trimming any excess fat from 
them. To do this, plaintiff held the chicken piece in her left hand and 
used a knife with her right hand. During a normal workday, this task 
took between two to three hours to complete. 

In June 1993, during an annual physical examination, plaintiff 
reported pain and numbness in both hands. However, no diagnosis 
was made at that time. On 20 January 1998, plaintiff sought treatment 
at Rich Square Medical Center. She reported to a physician's assist- 
ant, Delina Cooley (Ms. Cooley), that she had difficulty grasping 
items with her hands and that she had problems sleeping due to pain 
in her hands. After examining plaintiff, Ms. Cooley referred her to 
East Carolina Neurology in Greenville for nerve conduction studies. 
The referral was confirmed by Ms. Cooley's supervising physician, Dr. 
Gilberto Navarro (Dr. Navarro). 

In March 1998, Dr. Rakesh Jaitley (Dr. Jaitley), a neurologist 
with East Carolina Neurology, performed nerve conduction studies 
on plaintiff's hands and arms. These studies suggested that she 
suffered from bilateral distal median entrapment neuropathy 
(carpal tunnel syndrome). Plaintiff notified defendant of this 
diagnosis. Shortly thereafter, she received steroid injections in her 
wrists. 

On 1 September 1998, plaintiff was evaluated by Dr. John R. 
Leonard, I11 (Dr. Leonard), a neurosurgeon at East Carolina 
Neurosurgical Associates, at which time she complained that her 
symptoms were more severe in her left hand. Consequently, Dr. 
Leonard performed carpal tunnel decompression surgery on plain- 
tiff's left arm. Following this surgery, Dr. Leonard instructed plaintiff 
to return to him if she had any further problems with her left hand or 
if she wanted to schedule surgery for her right hand. After a follow- 
up evaluation, Dr. Leonard opined that plaintiff had normal median 
nerve function in her left hand, and on 30 November 1998, he re- 
leased her to return to regular duty work. Plaintiff had no further 
contact with Dr. Leonard, and she has not worked for defendant 
since June 1998. 
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We summarize plaintiff's assignments of error as two issues: (1) 
whether the Commission impermissibly disregarded the testimony of 
plaintiff's medical witnesses; and (2) whether the Commission erred 
in concluding that plaintiff had failed to establish her carpal tunnel 
syndrome as an occupational disease. 

On appeal, the standard of review for a workers' compensation 
case is whether there is any competent evidence in the record to sup- 
port the Commission's findings and whether these findings support 
the Commission's conclusions. Sidney v. Raleigh Paving & 
Patching, 109 N.C. App. 254, 426 S.E.2d 424 (1993). If the 
Commission's findings are supported by competent evidence, they 
are to be upheld even if the record presents evidence which would 
support contrary findings. Id. Thus, this Court's role is to determine 
whether competent evidence exists to support the Commission's 
findings and whether those findings justify its conclusions and 
award. Simmons v. N.C. Dept. of Transportation, 128 N.C. App. 402, 
496 S.E.2d 790 (1998). 

[I] Plaintiff first asserts the Commission failed to consider the cau- 
sation testimonies of Ms. Cooley, Dr. Jaitley and Dr. Navarro when it 
concluded she did not establish her carpal tunnel syndrome as an 
occupational disease. In making her assertion, plaintiff relies on this 
Court's precedent that the Commission must consider and weigh all 
competent evidence. Jenkins v. Easco Aluminum Corp., 142 N.C. 
App. 71, 541 S.E.2d 510 (2001); Lineback v. Wake County Board of 
Commissioners, 126 N.C. App. 678, 486 S.E.2d 252 (1997); and 
Weaver v. American National Can Corp., 123 N.C. App. 507, 473 
S.E.2d 10 (1996). She maintains that because the Commission's find- 
ings do not specifically reference her medical expert's opinion testi- 
mony, it impermissibly disregarded competent evidence. 

The record shows the parties stipulated into evidence plain- 
tiff's medical records from Rich Square Medical Center and Dr. 
Leonard. The Commission also had before it the depositions of Ms. 
Cooley, Dr. Jaitley, Dr. Navarro and Dr. Leonard. Furthermore, the 
Commission's opinion and award states that its decision was based 
upon the "entire record of evidence" and the "briefs and arguments" 
of the parties. 

This Court has ruled that the Commission "must make 'definitive 
findings to determine the critical issues raised by the evidence,'. . . 
and in doing so must indicate in its findings that it has 'considered or 
weighed' all testimony with respect to the critical issues in the case." 
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Bryant v. Weyerhaeuser Co., 130 N.C. App. 135, 139, 502 S.E.2d 58, 
62, disc. review denied, 349 N.C. 352, 515 S.E.2d 700 (1998) (internal 
citations omitted). However, the Commission is not required to make 
"exhaustive findings as to each statement made by any given witness 
or make findings rejecting specific evidence . . . ." Id. The 
Commission must make findings from which this Court may reason- 
ably infer that it gave proper consideration to all relevant testimony. 
Jenkins, 142 N.C. App. at 78-79, 541 S.E.2d at 515 (citing Pittman v. 
International Paper Co., 132 N.C. App. 151, 510 S.E.2d 705, affirmed, 
351 N.C. 42, 519 S.E.2d 524 (1999)). 

In Jenkins and Lineback, we held the Commission did not give 
proper consideration to the causation testimony of the plaintiffs' 
medical experts where the findings made no mention of the experts 
nor presented any evidence from which we could have reasonably 
inferred that it had considered their testimony. Id; and Lineback, 126 
N.C. App. at 680-81, 486 S.E.2d at 254. Likewise, in Weaver, we held 
the Commission failed to consider the causation testimony of the 
plaintiff's co-workers where its findings made no mention of the co- 
workers, yet specifically stated the plaintiff had not proven causa- 
tion. Weaver, 123 N.C. App. at 510-11,473 S.E.2d at 12. In contrast, the 
Commission here in its findings specifically refers to evidence 
offered by Ms. Cooley and Dr. Jaitley. From this, we conclude that 
the Commission considered the evidence presented from these two 
witnesses. 

Although the Commission's findings do not mention any evidence 
from Dr. Navarro, the record reveals that, upon cross-examination, he 
testified that he had never examined plaintiff, was unaware of her 
specific job duties, and that he did not have an opinion to any degree 
of medical certainty as to the cause of plaintiff's carpal tunnel syn- 
drome. As such, any causation testimony from Dr. Navarro was not 
sufficiently reliable as to constitute competent medical evidence. 
See Young v. Hickory Bus. Furn., 353 N.C. 227, 230, 538 S.E.2d 912, 
914-15 (2000) (a medical expert's opinion testimony must be suffi- 
ciently reliable to qualify as competent evidence). Therefore, we con- 
clude the Commission was not required to consider his testimony. See 
Lineback, 126 N.C. App. at 680, 486 S.E.2d at 254 (the Commission 
"may not wholly disregard or ignore competent evidence") (emphasis 
added). We further conclude the Commission's findings indicate that 
it considered all competent evidence with respect to the critical 
issues in this case. 
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[2] Plaintiff next contends the Commission erred in concluding that 
she had failed to establish her carpal tunnel syndrome as an occupa- 
tional disease. Under our workers' compensation statute, an occupa- 
tional disease is: 

Any disease, other than hearing loss . . ., which is proven to be 
due to causes and conditions which are characteristic of and 
peculiar to a particular trade, occupation or employment, but 
excluding all ordinary diseases of life to which the general public 
is equally exposed outside of the employment. 

N.C. Gen. Stat. § 97-53(13) (1999). Based on this statutory language, 
our Supreme Court has identified three elements which an employee 
must show in order to prove the existence of an occupational disease: 
(1) the disease is characteristic of a trade or occupation; (2) the dis- 
ease is not an ordinary disease of life to which the public is equally 
exposed; and (3) proof of a causal connection between the disease 
and the employment. Hansel v. Sherman Textiles, 304 N.C. 44, 52, 
283 S.E.2d 101, 106 (1981). 

Plaintiff maintains that the opinions provided by Ms. Cooley, 
Dr. Jaitley and Dr. Navarro provide competent medical evidence 
sufficient to satisfy the three elements annunciated in Hansen. We 
disagree. 

The record shows the opinions proffered by these witnesses were 
in response to a hypothetical question posed by plaintiff's counsel. 
However, defendant correctly points out that the hypothetical ques- 
tion inaccurately describes plaintiff's job responsibilities. Although 
Ms. Cooley and Dr. Jaitley examined plaintiff, they were unable to 
recall with specificity her job responsibilities. Therefore, the 
Commission properly concluded that plaintiff had failed to pro- 
vide competent medical evidence establishing her carpal tunnel syn- 
drome as an occupational disease. 

We have reviewed plaintiff's remaining assignments of error and 
find them to be without merit. The opinion and award of the 
Commission is affirmed. 

Affirmed. 

Judges WYNN and THOMAS concur. 
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CENTRAL CAROLINA DEVELOPERS, INC., PLAINTIFF Y. MOORE WATER AND SEWER 
AUTHORITY, A N D  MOORE COUNTY, DEFENDAKTS, THIRD-PARTY PLAINTIFF V. 

VAN CAMP GROUP, INC. AS SUCCESSOR TO AND F/K/A REGIONAL INVESTMENTS 
O F  MOORE, INC., PINEHURST WATER & SANITARY COMPANY, INC., 
JOHN KARSCIG, ROBERT W. VAN CAMP, JAMES R. VAN CAMP AND DONALD 
HUFFMAN, THIRD-PARTY DEFENDAKTS 

No. COA01-102 

(Filed 5 February 2002) 

1. Eminent Domain- newly purchased property-sewer pipe 
discovered on property-action time barred 

An inverse condemnation claim was time barred where plain- 
tiff bought a lot in 1995, discovered a sewer pipe running through 
the lot in 1997 which prevented building, and filed suit in 1998. 
Plaintiff has the burden of proving that the inverse condemnation 
action was filed within two years of the date of the taking and 
defendant presented uncontroverted evidence that the pipe was 
installed prior to 1989. 

2. Trespass- sewer pipe on property-action against public 
utility 

Plaintiff had no claim for trespass against defendant water 
and sewer authority from a sewer pipe laid across its property 
because defendant is a public utility with the power of eminent 
domain. The exclusive remedy for failure to compensate for a 
taking is inverse condemnation. 

Appeal by plaintiff from judgment filed 11 October 2000 by Judge 
James M. Webb in Moore County Superior Court. Heard in the Court 
of Appeals 28 November 2001. 

Gill & Tobias, LLP, by Douglas R. Gill, for plaintiff-appellant. 

Lesley l? Moxley, Moore County  Attorney, and Paul A.  Raaf,  
Assistant Moore County  Attorney, for defendant-appellee Moore 
County. 

Cranfill, S u m n e r  & Hartzog, L.L.l?, by Wil l iam W. Pollock, for 
defendant-appellee and third-party plaintif f  Moore Water and 
Sewer Authority; and Iran Camp,  Meacham & Newman,  PLLC, 
by Michael J. Newman,  for third-party defendant-appellee Van  
Camp Group. 
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WALKER, Judge. 

In August of 1994, plaintiff entered into a contract for the pur- 
chase of Lot 253 in a development known as Fairwoods on 7 from 
Pinehurst Acquisition Corporation. In an addendum to the contract 
signed 3 August 1994, the parties agreed "[tlhat purchaser accepts 
subject lot in its present condition and purchaser will be solely 
responsible for the payment of any expenses that may be incurred in 
preparing the lot for the construction of a residence thereon." 

In May of 1995, prior to the sale, the general contractor for the 
plaintiff hired Emmett Shelton Raynor, a professional land sur- 
veyor, to survey Lot 253. He observed a sewer pipe "clearly visible, 
and . . . above the water line of the creek," crossing the creek on Lot 
253. On 11 May 1995, he informed the plaintiff's contractor of the 
existence of the sewer pipe. He also informed Moore Water and 
Sewer Authority (MOWASA) and it was determined that the sewer 
pipe was active and belonged to MOWASA. Plaintiff claimed it did not 
receive notice from its general contractor of the existence of this 
sewer pipe. On 21 July 1995, plaintiff purchased Lot 253. At the time 
of the purchase, there were no easements, restrictions, or reserva- 
tions on record other than those contained in the deed. 

In mid-May 1997, plaintiff was proceeding to build a residence on 
Lot 253 when he contends he first discovered the sewer pipe running 
through the lot. Because the sewer pipe was located on Lot 253, plain- 
tiff could not build. On 16 April 1998, plaintiff filed suit against 
Pinehurst Acquisition Corporation and MOWASA alleging breach of 
implied warranty by Pinehurst Acquisition Corporation and claims of 
trespass and inverse condemnation against MOWASA. MOWASA filed 
a third-party complaint against Van Camp Group, Inc., as successor to 
and flWa Regional Investments of Moore, Inc., Pinehurst Water and 
Sanitary Company, Inc., John Karscip, Robert W. Van Camp, James R. 
Van Camp, and Donald Huffman (Van Camp Group) claiming that if 
MOWASA were liable to plaintiff, then the Van Camp Group would be 
liable to MOWASA for contribution. The Van Camp Group had sold its 
water company to MOWASA in 1991. While the present suit was pend- 
ing, MOWASA sold the water company to Moore County which was 
joined as a defendant. Plaintiff voluntarily dismissed the suit against 
Pinehurst Acquisition Corporation. 

MOWASA and Van Camp Group filed motions for summary judg- 
ment and Moore County filed a motion to dismiss pursuant to N.C. 
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Gen. Stat. 4 1A-1, Rule 12(b)(6) (1999). The basis for all motions was 
that the plaintiff's complaint was time barred based on the statute of 
limitations created in N.C. Gen. Stat. 40A-5(a). 

At the hearing, MOWASA and Van Camp Group submitted 
affidavits stating that the sewer pipe in question was installed 
through Lot 253 prior to 1989. Plaintiff submitted an affidavit in 
opposition to the motions which did not contradict the affidavits of 
MOWASA and Van Camp Group as to the 1989 date of installation of 
the sewer pipe. Plaintiff's affidavit did not contain any information 
regarding the date of the sewer pipe installation. The trial court 
granted the motions for summary judgment in favor of MOWASA 
and the Van Camp Group and granted Moore County's motion to dis- 
miss under Rule 12(b)(6). 

[I] Plaintiff first claims the inverse condemnation action against 
MOWASA should not have been dismissed. "Inverse condemnation is 
simply a device to force a governmental body to exercise its power of 
condemnation, even though it may have no desire to do so." Smith v. 
City of Charlotte, 79 N.C. App. 517, 521, 339 S.E.2d 844, 847 (1986). 
The remedy for inverse condemnation lies under N.C. Gen. Stat. 
Q 40A-51(a) which states: 

If property has been taken by an act or omission of a condemnor 
listed in G.S. 40A-3(b) or (c) and no complaint containing a dec- 
laration of taking has been filed the owner of the property, may 
initiate an action to seek compensation for the taking. The ac- 
tion may be initiated within 24 months of the date of the taking of 
the affected property or the completion of the project involving 
the taking, whichever shall occur later. 

Plaintiff contends that the "taking" or condemning of the ease- 
ment across Lot 253 could not have occurred until 29 September 1997 
when plaintiff "notified MOWASA that it would not accept the con- 
tinued use of its property for MOWASA's sewer system." Plaintiff 
bases this assertion on the holding in Construction Co. v. Charlotte, 
208 N.C. 309, 180 S.E. 573 (1935). 

In Construction Co., the evidence showed that possession of a 
water main by the city "was with the permission of [the land owner], 
and was at no time adverse to [the land owner]; and that such pos- 
session was pursuant to agreements with respect to said water mains 
by and between [the land owner] and the superintendent of the 
[city's] municipal water system." 208 N.C. at 312, 180 S.E. at 574-75. 
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Thus, the Court concluded that the taking by the city did not begin 
until the city refused to recognize the land owner as the rightful 
owner of the water mains. Id. at 312, 180 S.E. at 575. 

The facts and circumstances of the present case are distinguish- 
able from those presented in Construction Co. Here, plaintiff did not 
allege nor did it present any evidence which would show that, prior 
to 29 September 1997, the sewer pipe was running through Lot 253 
pursuant to some agreement between MOWASA and the plaintiff or 
the plaintiff's predecessor-in-interest. The only evidence is that 
MOWASA's sewer pipe has been located in Lot 253 since 1989. Thus, 
Construction Co. is not applicable to the present case in determining 
the date of the "taking." Because there is no allegation that MOWASA 
was in possession of the land pursuant to an agreement or with per- 
mission of the plaintiff, a "taking" could only have occurred when the 
sewer pipe was installed across Lot 253. 

Plaintiff has the burden of proving that the inverse condemnation 
action was filed within two years of the date of the "taking." McAdoo 
v. City of Greensboro, 91 N.C. App. 570, 572, 372 S.E.2d 742, 743 
(1988). Plaintiff presented no evidence nor did it allege the date of the 
"taking." However, MOWASA presented uncontroverted evidence, 
through the affidavit of Wayne Haddock, that the pipe located on 
plaintiff's property was installed prior to early 1989. Mr. Haddock 
oversaw the installation of sewer pipes in the area of the plaintiff's 
property. He stated that the sewer pipe in question "was in existence 
and already in place prior to our commencement of the sewer project 
at Fairwoods on 7 in or about June 1987." His project had ended by 
early 1989. 

Therefore, any "taking" would have occurred when the sewer 
pipe was installed across Lot 253. Because there is undisputed 
evidence that the sewer pipe was installed by 1989, plaintiff 
must have filed suit by 1991. As the present suit was filed 16 April 
1998, the claim against MOWASA for inverse condemnation was 
time barred. 

[2] Plaintiff also claims that, notwithstanding the inverse condemna- 
tion claim, it has a viable claim for trespass against MOWASA. "The 
exclusive remedy for failure to compensate for a 'taking' is inverse 
condemnation under G.S. 40A-51 . . . . An owner has no common-law 
right to bring a trespass action against a city." McAdoo, 91 N.C. App. 
at 573, 372 S.E.2d at 744. Plaintiff has no claim for trespass against 
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MOWASA because it is a public utility with the power of eminent 
domain just as a municipality. 

The trial court properly granted summary judgment in favor of 
MOWASA and the Van Camp Group. Plaintiff admits that Moore 
County "should share whatever outcome is appropriate for its prede- 
cessor, Moore Water and Sewer Authority." Because summary judg- 
ment was proper in favor of MOWASA and the Van Camp Group, the 
granting of Moore County's motion to dismiss was likewise proper. 

Affirmed. 

Judges WYNN and THOMAS concur. 

STATE OF NORTH CAROLINA v. RUBY MICHELLE MOORE 

No. COA00-1450 

(Filed 5 February 2001) 

Probation and Parole- violation report-signed within proba- 
tion term-no revocation motion during probation 

The trial court lacked jurisdiction to conduct a probation 
revocation hearing after defendant's period of probation had 
expired where a probation officer signed and dated a probation 
violation report prior to the expiration of defendant's period of 
probation, but there was no evidence that the report was filed 
with the clerk of court during defendant's probation and that the 
State filed during the probation period a written motion with the 
clerk of court indicating its intent to conduct a revocation hear- 
ing as required by N.C.G.S. § 15A-1344(f). 

Appeal by defendant from judgment entered 6 July 2000 by Judge 
Richard Boner in Mecklenburg County Superior Court. Heard in the 
Court of Appeals 26 November 2001. 

Attorney General Roy A. Cooper, by  Assistant Attorney General 
Amar  Majmundar, for the State. 

Public Defender Isabel Scott Day, by Assistant Public Defender 
Dean Paul Loven, for defendant-appellant. 
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EAGLES, Chief Judge. 

On 3 June 1994, defendant Ruby Michelle Moore pled guilty to 
breaking and entering in violation of N.C.G.S. $ 14-54 and larceny in 
violation of N.C.G.S. $ 14-72. The same day, the Honorable Shirley L. 
Fulton imposed and suspended a six year term of imprisonment and 
placed defendant on supervised probation for five years. 

On 3 November 1995, Probation Officer Pamela W. Gilchrist 
(Officer Gilchrist) signed and dated a probation violation report 
alleging that defendant failed to complete a drug treatment program, 
that she missed scheduled office appointments on two occasions, and 
that she had absconded from supervision. The probation violation 
report was found in the clerk's office files but it is not indorsed with 
a file stamp. An order for defendant's arrest was entered 6 August 
1996. Return of service on the order for arrest was made on 9 May 
2000. The five-year period of probation specified in the judgment 
expired on 3 June 1999. 

At a probation revocation hearing on 6 July 2000, defendant stip- 
ulated to violating the specified conditions of probation. The 
Honorable Richard Boner found that the alleged violations were true 
and willful. Judge Boner ordered that defendant continue on proba- 
tion and serve a split sentence of 120 days incarceration. Defendant 
appeals. 

On appeal, defendant contends that the trial court (I)  lacked 
jurisdiction over the subject matter of the hearing and (2) that the 
trial court erred by failing to dismiss the violation report because the 
official policy of the Department of Community Corrections as stated 
in the Division of Community Corrections Policy Manual is to have 
such cases transferred to unsupervised probation and reviewed for 
termination. 

In State v. Hicks, this Court wrote: 

A court's jurisdiction to review a probationer's compliance 
with the terms of his probation is limited by statute. . . . "When a 
sentence has been suspended and defendant placed on probation 
on certain named conditions, the court may, a t  any time during 
the period of probation, require defendant to appear before it, 
inquire into alleged violations of the conditions, and, if found to 
be true, place the suspended sentence into effect. But the State 
may not do so after the expiration of the period of probation 
except as provided in G.S. 15A-1344(f)." 
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148 N.C. App. 203, 204-05, 557 S.E.2d 594, 595 (Dec. 28, 2001) (No. 
COA01-256) (quoting State v. Camp, 299 N.C. 524, 527, 263 S.E.2d 
592, 594 (1980) (citations omitted)). 

Section 15A-1344(f) of the North Carolina General Statutes pro- 
vides that once the period of probation has ended, the court may 
revoke probation only if: 

(1) Before the expiration of the period of probation the State has 
filed a written motion with the clerk indicating its intent to con- 
duct a revocation hearing; and 

(2) The court finds that the State has made reasonable effort to 
notify the probationer and to conduct the hearing earlier. 

Hicks, 148 N.C. App. at 205, 557 S.E.2d at 595-96. 

Here, defendant argues that the State lacked jurisdiction to 
revoke defendant's probation because the probationary period had 
expired and the violation report was not file stamped, and therefore 
not properly filed in accordance with N.C.G.S. Q 15A-1344(f)(l). In 
the civil matter of Bailey v. Davis, 231 N.C. 86,89,55 S.E.2d 919,921 
(1949), our Supreme Court stated that "a paper writing is deemed to 
be filed within the meaning of the law when it is delivered for that 
purpose to the proper officer and received by him, and it is not nec- 
essary to the filing of a paper that it shall be indorsed as having been 
so filed." In a criminal case, however, North Carolina requires the 
State to prove jurisdiction beyond a reasonable doubt. State v. 
Petersilie, 334 N.C. 169, 175, 432 S.E.2d 832, 835 (1993). In the 
absence of a file stamped motion or any other evidence of the 
motion's timely filing as required by N.C.G.S. Q 15A-1344(f)(l) 
the trial court is without jurisdiction. On appeal, "[wlhen the 
record shows a lack of jurisdiction in the lower court, the appropri- 
ate action on the part of the appellate court is to arrest judgment or 
vacate any order entered without authority." Id.  at 175, 432 S.E.2d at 
836 (quoting State v. Felmet, 302 N.C. 173, 176, 273 S.E.2d 708, 711 
(1981)). 

Though Officer Gilchrist signed and dated the violation report on 
3 November 1995, the record fails to provide evidence of the report 
having been filed prior to the expiration of defendant's period of 
probation. For a trial court to retain jurisdiction over a probationer 
after the probation period has expired, the plain language of N.C.G.S. 
Q 15A-1344(f)(l) requires the State to file, before the expiration of the 
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period of probation, a written motion with the clerk indicating the 
State's intent to conduct a revocation hearing. Hicks, 148 N.C. App. 
at 205, 557 S.E.2d at 596. The burden of perfecting the trial court's 
jurisdiction for a probation revocation hearing after defendant's 
period of probation has expired lies squarely with the State. See 
N.C.G.S. 8 15A-1344(f) (1999); see also Petersilie, 334 N.C. at 175,432 
S.E.2d at 835. 

Here, the violation report was not file stamped and the record is 
without sufficient evidence to support the State's contention that 
defendant's violation report was filed before defendant's period of 
probation had expired. Consequently, we hold that the State failed to 
satisfy the plain language of N.C.G.S. 8 15A-1344(f) and that the trial 
court was without jurisdiction to conduct a hearing. See Hicks, 148 
N.C. App. 203, 557 S.E.2d 594. In light of this conclusion, other argu- 
ments on appeal need not be reached. Accordingly, the trial court's 
judgment that defendant violated terms of her probation is arrested 
and the order modifying the terms of her probation is vacated. See 
Petersilie, 334 N.C. at 175, 432 S.E.2d at 835. 

Judgment arrested and order vacated. 

Judges MARTIN and BIGGS concur. 
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DAIMLERCHRYSLER CORPORATION, PLAIKTIFF V. H.C. KIRKHART, INDIVIDITALLY, AND 

THE LAW OFFICES O F  H.C. KIRKHART, DEFE~DANTS 

No. COA00-1370 

(Filed 19 February 2002) 

Attorneys; Injunction- preliminary-solicitation of legal 
business using discovery material from a separate case 

The trial court erred in an action alleging barratry, libel, tor- 
tious interference with contract, tortious interference with 
prospective economic advantage, and unfair and deceptive trade 
practices by granting a preliminary injunction that restricted the 
manner in which defendant attorney and his law practice could 
use information, obtained from plaintiff automobile corporation 
through discovery in a separate action in which defendants rep- 
resented two individuals in a lawsuit against plaintiff under the 
Lemon Law Statute, to solicit clients and generate further litiga- 
tion against plaintiff because: (1) plaintiff has failed to show a 
likelihood of success on its barratry claim since North Carolina 
does not recognize a civil cause of action for barratry and to the 
extent that plaintiff's first cause of action is an attempt to state a 
claim for champerty and maintenance, defendants' conduct is 
covered by the recognized exception for the relationship 
between attorney and client; (2) plaintiff has failed to show a 
likelihood of success on its libel claim since defendants' commu- 
nications regarding whether plaintiff had defrauded those con- 
tacted, and whether a class action had been filed, were entitled to 
a qualified privilege; (3) plaintiff has failed to show a likelihood 
of success on its tortious interference with contract claim since 
plaintiff's complaint failed to identify any specific contract with 
plaintiff that a third party had been induced not to perform as a 
result of defendants' conduct; (4) plaintiff has failed to show a 
likelihood of success on its tortious interference with prospec- 
tive advantage claim since plaintiff failed to identify any particu- 
lar contract that a third party has been induced to refrain from 
entering into with plaintiff; ( 5 )  plaintiff's unfair and deceptive 
trade practices claim rests on its claim for the other four torts, 
and plaintiff has failed to establish a sufficient likelihood of suc- 
cess on the merits of these claims; and (6) the possibility that 
plaintiff may have to defend itself in a lawsuit or multiple law- 
suits is not a sufficiently substantial injury to support the prelim- 
inary injunction since the sanctions under N.C.G.S. $ 1A-1, Rule 
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11 are sufficient to protect plaintiff from the possibility that 
defendant attorney will assist clients in filing frivolous lawsuits 
against plaintiff. 

Appeal by Defendants from orders entered 16 May 2000 and 27 
June 2000 by Judge Stafford G. Bullock in Wake County Superior 
Court. Heard in the Court of Appeals 6 November 2001. 

The Banks Law Firm, PA., by R. Jonathan Charleston, John l? 
Roseboro, Lena D. Wade and Maricia L. Moye, for plaintiff- 
appellee. 

Patterson, Dilthey, Clay & Bryson, L.L.l?, by G. Lawrence 
Reeves, Jr., for defendant-appellants. 

CAMPBELL, Judge. 

This appeal arises from the trial court's grant of a preliminary 
injunction which restricts the manner in which Defendants, a 
licensed attorney and his law practice, may use information obtained 
from DaimlerChrysler through discovery in a separate action in 
which Defendants represented Peter and Frances Pleskach ("the 
Pleskaches") in a lawsuit against DaimlerChrysler ("the Pleskach 
case"). Specifically, the trial court's preliminary injunction restrains 
Defendants from using information obtained through discovery in the 
Pleskach case to solicit clients and generate further litigation against 
DaimlerChrysler. Defendants bring forward numerous assignments of 
error challenging the trial court's findings and conclusions, and also 
challenging the constitutionality of the preliminary injunction. Upon 
careful consideration of the briefs, oral argument, transcript, and 
record, we dissolve the preliminary injunction entered against 
Defendants. 

I. Background 

Defendant H.C. Kirkhart ("Kirkhart") is licensed to practice law 
in North Carolina and does business as The Law Offices of H.C. 
Kirkhart. On or about 19 April 1999, Kirkhart, as attorney for the 
Pleskaches, filed a complaint against DaimlerChrysler ("Plaintiff") 
asserting that Plaintiff had violated the New Motor Vehicles 
Warranties Act ("Lemon Law Statute"), see N.C. Gen. Stat. $ 20-351 
through # 20-351.10, by failing to make certain disclosures to the 
Pleskaches required by N.C.G.S. 3 20-351.3(d), namely: that the 
Dodge Caravan ("Caravan") the Pleskaches had purchased from 
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Plaintiff had previously been repurchased by Plaintiff from its origi- 
nal owners as a result of the Caravan's defective condition1 Based on 
this alleged violation of the Lemon Law Statute, the Pleskaches 
asserted claims for fraud and unfair and deceptive trade practices. 
On or about 28 April 1999, DaimlerChrysler filed its answer denying 
the material allegations of the Pleskach complaint. DaimlerChrysler 
later filed a third-party complaint against A.E. Cox Corporation, d/b/a 
Cox Dodge, ("Cox Dodge"), the dealer from who the Pleskaches pur- 
chased the Caravan, alleging that it was Cox Dodge, rather than 
DaimlerChrysler, that had failed to give the Pleskaches the required 
disclosures. 

Subsequent to filing the complaint in the Pleskach case, Kirkhart 
served DaimlerChrysler with a set of interrogatories and a request for 
production of documents, seeking, inter alia, the vehicle identifica- 
tion numbers of all vehicles that DaimlerChrysler had repurchased 
since 1994, the names and addresses of the original owners of these 
vehicles, the names and addresses of all subsequent purchasers of 
these buy-back vehicles, and the disclosure statements for all the 
buy-back vehicles that had been repurchased since 1994. 
DaimlerChrysler refused to produce the requested information, 
objecting on grounds that the request was vague, overly broad, 
unduly burdensome, and propounded for an improper purpose. 

On 21 October 1999, Judge Gregory A. Weeks, ruling on a motion 
to compel discovery that had been filed by Kirkhart, ordered 
DaimlerChrysler to produce the materials and information requested 
by Kirkhart. On or about 26 November 1999, DaimlerChrysler 
responded to the discovery requests, but provided incomplete infor- 
mation, choosing to disclose only partial vehicle identification num- 
bers, and failing to provide the names and addresses of the original 
and subsequent purchasers of buy-back vehicles. However, 
DaimlerChrysler did provide approximately 850 disclosure state- 
ments, the majority of which were not signed by the subsequent pur- 
chasers. Using these disclosure statements, which contained com- 
plete vehicle identification numbers, Kirkhart was able to determine 
the identity of current owners of vehicles that had previously been 
repurchased by DaimlerChrysler pursuant to the Lemon Law Statute. 
Kirkhart contacted these subsequent purchasers by letter to deter- 
mine whether they had been advised that their vehicles were manu- 

1. IOrkhart had previously represented the original owners of the Caravan, Leslie 
and Tiffany Clark, in an action against DaimlerChrysler which resulted in 
DaimlerChrysler's repurchase of the Caravan. 
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facturer's buy-backs. Several of the owners contacted by Kirkhart 
subsequently requested that he represent them in their own lawsuits 
against DaimlerChrysler for violations of the Lemon Law Statute. In 
March 2000, Kirkhart filed five additional lawsuits against 
DaimlerChrysler. 

On 13 January 2000, DaimlerChrysler filed a motion for a tempo- 
rary restraining order which was granted ex parte by Judge Stafford 
G. Bullock ("Judge Bullock"). Finding that Kirkhart had been "solic- 
iting business in violation of the discovery rules and ethical rules 
applicable to all attorneys," Judge Bullock restrained him "from any 
actions that use discovery material to generate litigation," specifi- 
cally prohibiting Kirkhart "from sending letters of solicitation to 
potential litigants." On 3 February 2000, Judge Henry V. Barnette 
("Judge Barnette") converted this temporary restraining order into a 
preliminary injunction specifically prohibiting Kirkhart "from send- 
ing letters of solicitation to potential litigants whose names were dis- 
covered during discovery in [the Pleskach] case." On 2 March 2000, 
Judge Barnette granted the Pleskaches' motion to set aside the pre- 
liminary injunction and ordered that the injunction be withdrawn on 
the grounds that the trial court did not have personal jurisdiction 
over Kirkhart since he was not a party in the Pleskach case. On 3 
March 2000, Judge Henry W. Hight, Jr., denied DaimlerChrysler's 
previously filed motion for a protective order, by which 
DaimlerChrysler sought the exact relief that had been granted by 
Judge Barnette's dissolved preliminary injunction. 

On 6 March 2000, DaimlerChrysler filed its complaint in the 
instant case against Defendants alleging that Kirkhart's use of the 
information obtained through discovery in the Pleskach case to 
solicit potential clients violated N.C. Gen. Stat. # 84-38, which 
prohibits the solicitation of legal business, and the rules of civil dis- 
covery and ethics applicable to all attorneys. In addition to seeking a 
permanent injunction prohibiting Defendants from using discovery 
material from the Pleskach case to solicit potential litigants, 
DaimlerChrysler asserted the following five causes of action: (1) bar- 
ratry, (2) libel, (3) prospective interference with contractual relation- 
ship, (4) tortious interference with business enterprise, and (5) unfair 
and deceptive trade practices. 

On 2 May 2000, Judge Barnette entered a temporary restraining 
order identical to the injunction that had previously been entered and 
dissolved in the Pleskach case. On 16 May 2000, Judge Bullock 
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entered an order converting this temporary restraining order into a 
preliminary injunction. On 2 June 2000, Defendants filed a motion to 
dissolve or rescind the injunction, arguing (1) that no discovery rule 
prohibited attorneys from using information obtained through dis- 
covery in one case as the basis for instituting one or more new cases, 
(2) that the ethical rules of the legal profession did not prohibit the 
solicitation of clients, but, in fact, expressly permitted it, subject to 
certain restrictions, and (3) that the injunction violated Defendants' 
free speech rights under the First Amendment to the United States 
Constitution. 

Defendants' motion to dissolve or rescind the injunction was 
heard by Judge Bullock on 12 June 2000. At the conclusion of the 
hearing, Judge Bullock stated: 

The motion to dissolve the injunction is denied; however, the 
injunction may be modified to the extent that it does not violate 
Rule 7.3, direct contact with prospective clients[,] and to the 
extent that it does not violate any of the ethical rules. 

Both sides submitted proposed orders to Judge Bullock reflect- 
ing their respective interpretations of his ruling. On 27 June 2000, 
Judge Bullock entered the order prepared by Plaintiff's counsel, 
which read as follows: 

It is ORDERED that the defendants be and are hereby 
restrained from using information that the defendants obtained 
from the plaintiff through discovery requests to generate unre- 
lated litigation against the plaintiff, and may not use such ma- 
terials for illegal solicitation. 

It is also ORDERED that the defendants in their solicitation 
must obey laws relating to unfair and deceptive trade practices, 
common law barratry, G.S. Section 84-38, which prohibits the 
solicitation of legal business, and Rule 26(b)(l) of the North 
Carolina Rules of Civil Procedure. 

Defendants appealed from the injunction entered on 16 May 
2000 and the modification entered on 27 June 2000. Subsequent 
to docketing their appeal and filing their brief, Defendants filed 
a petition for writ of certiorari, seeking an alternative means of 
obtaining immediate appellate review of the trial court's preliminary 
injunction. 



IN THE COURT O F  APPEALS 577 

DAIMLERCHRYSLER CORP. v. KIRKHART 

[I48 N.C. App. 572 (2002)l 

11. Amealabilitv of a Preliminarv Iniunction 

In A.E.P Industries v. McClure, 308 N.C. 393, 302 S.E.2d 754 
(1983), our Supreme Court addressed the appealability of preliminary 
injunctions as follows: 

A preliminary injunction is interlocutory in nature, issued after 
notice and hearing, which restrains a party pending final de- 
termination on the merits. G.S. 3 1A-1, Rule 65. Pursuant to G.S. 
5 1-277 and G.S. 3 7A-27, no appeal lies to an appellate court from 
an interlocutory order or ruling of a trial judge unless such order 
or ruling deprives the appellant of a substantial right which he 
would lose absent a review prior to final determination. 

Id. at 400, 302 S.E.2d at 759. "Thus, the threshold question presented 
by a purported appeal from an order granting a preliminary injunc- 
tion is whether the appellant has been deprived of any substantial 
right which might be lost should the order escape appellate review 
before final judgment." State v. School, 299 N.C. 351, 358, 261 S.E.2d 
908, 913 (1980). 

In the instant case, Defendants contend that they will be deprived 
of a substantial right-their First Amendment right to free speech- 
if the trial court's preliminary injunction escapes immediate appel- 
late review. However, we need not determine whether the prelim- 
inary injunction affects a substantial right pursuant to N.C. Gen. Stat. 
$ 3  1-277 and 7A-27(d), because we have elected to grant Defendants' 
petition for writ of certiorari pursuant to N.C. R. Civ. P. 21(a)(l) to 
address the merits of this appeal. 

111. Standard of Review 

Since Defendants have elected to appeal before the ultimate 
questions raised by the pleadings are decided at a trial on the merits, 
the sole question before us is whether the trial court erred in its 
issuance of the preliminary injunction. 

As a general rule, a preliminary injunction 

is an extraordinary measure taken by a court to preserve the sta- 
tus quo of the parties during litigation. It will be issued only (1) if 
a plaintiff is able to show likelihood of success on the merits of 
his case and (2) if a plaintiff is likely to sustain irreparable loss 
unless the injunction is issued, or if, in the opinion of the Court, 
issuance is necessary for the protection of a plaintiff's rights dur- 
ing the course of litigation. 
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Investors, Inc. v. Berry, 293 N.C. 688,701,239 S.E.2d 566,574 (1977) 
(emphasis in original). 

In reviewing a trial court's grant of a preliminary injunction, "an 
appellate court is not bound by the findings, but may review and 
weigh the evidence and find facts for itself." A.E.P Industries, 308 
N.C. at 402,302 S.E.2d at 760. However, while this Court is not bound 
by the findings or ruling of the lower court, there is a presumption 
that the lower court's decision was correct, and the burden is on the 
appellant to show error. Conference v. Creech, 256 N.C. 128, 140, 123 
S.E.2d 619, 626-27 (1962). Thus, "a decision by the trial court to issue 
or deny an injunction will be upheld if there is ample competent evi- 
dence to support the decision, even though the evidence may be con- 
flicting and the appellate court could substitute its own findings." 
Wrightsville Winds Homeowners' Assn. v. Miller, 100 N.C. App. 531, . 
535, 397 S.E.2d 345, 346 (1990). 

"Finally, we note that the findings of fact and other proceedings 
of the trial court which hears the application for a preliminary injunc- 
tion are not binding at a trial on the merits." Kaplan v. Prolife Action 
League of Greensboro, 111 N.C. App. 1,16,431 S.E.2d 828,835 (1993). 
"The same is true of our decision upon this appeal and our statement 
of the facts upon which our conclusion rests." Board of Elders v. 
Jones, 273 N.C. 174, 181, 159 S.E.2d 545, 551 (1968). 

IV. Analvsis of Plaintiff's Claims 

Defendants contend that Plaintiff cannot demonstrate the requi- 
site likelihood of success on the merits of its case to support entry of 
the preliminary injunction. Plaintiff's complaint alleged five separate 
causes of action: (1) barratry; (2) libel; (3) prospective interference 
with contractual relationship; (4) tortious interference with business 
enterprise, and (5) unfair and deceptive trade practices. In granting 
the preliminary injunction, the trial court did not specifically refer- 
ence any of these claims. Therefore, we will examine all five of 
Plaintiff's claims. 

A. Barratry 

Plaintiff alleged that Defendants had committed barratry by will- 
fully, intentionally, and wantonly soliciting or attempting to solicit a 
large number of claims against Plaintiff in return for forty percent 
(40%) of the recovery from those claims. At common law, barratry 
was defined as " 'the offense of frequently exciting or stirring up suits 
and quarrels between his majesty's subjects, either at law or other- 
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wise.' " State v. Batson, 220 N.C. 411, 412, 17 S.E.2d 511, 512 (1941) 
(quoting 4th Blackstone, p. 134). The common law offense of barra- 
try has also " 'been applied independently of statute to one soliciting 
a large number of claims of the same nature, and charging a fee for 
his services in connection with the claim contingent on the amount 
recovered.'" Id. at 413, 17 S.E.2d at 512 (quoting 10 Am. Jur. 
Champerty and Maintenance, par. 3, p. 551). In Batson, our Supreme 
Court held that the common law offense of barratry was still in full 
force and effect in this State, stating, in pertinent part: 

Barratry being a common law offense, and having never been 
the subject of legislation in North Carolina, and not being 
destructive nor repugnant to, nor inconsistent with, the form of 
government of the State, is in full force therein. 

Id. Subsequent to the Court's decision in Batson, the General 
Assembly enacted N.C. Gen. Stat. 5 84-38, which codified in part the 
common law offense of barratry. N.C.G.S. $ 84-38 remains in effect, 
and reads in pertinent part: 

It shall be unlawful for any person . . . to solicit or procure 
through solicitation either directly or indirectly, any legal busi- 
ness whether to be performed in this State or elsewhere, or to 
solicit or procure through solicitation either directly or indirectly, 
a retainer or contract, written or oral, or any agreement autho- 
rizing an attorney . . . to perform or render any legal services, 
whether to be performed in this State or elsewhere. 

N.C. Gen. Stat. § 84-38 (1999). 

While the General Assembly has chosen to codify the common 
law offense of barratry in the context of the solicitation of legal busi- 
ness, we find no decision of the Supreme Court or this Court recog- 
nizing the existence of a civil cause of action based on the common 
law principle of barratry. 

However, the courts of this State have applied the related com- 
mon law principles of champerty and maintenance in the context of 
a civil action. See Merrel v. Stuart, 220 N.C. 326, 17 S.E.2d 458 (1941); 
Smith v. Hartsell, 150 N.C. 71, 63 S.E. 172 (1908); Wright v. 
Commercial Union Ins. Co., 63 N.C. App. 465, 305 S.E.2d 190 (1983). 
"The term "maintenance" has been defined by our courts as 'an offi- 
cious intermeddling in a suit, which in no way belongs to one, by 
maintaining or assisting either party with money or otherwise to 
prosecute or defend it.' " Wright, 63 N.C. App. at 469, 305 S.E.2d at 
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192 (quoting Smith v. Hartsell, 150 N.C. 71, 76, 63 S.E. 172, 174 
(1908)). " "Champerty" is a form of maintenance whereby a stranger 
makes a 'bargain with a plaintiff or defendant to divide the land or 
other matter sued for between them if they prevail at law, whereupon 
the champertor is to carry on the party's suit at his own expense.' " 
Id. (quoting same). While recognizing their continued force and 
effect in this State, our Supreme Court in Smith noted that many 
exceptions to the principles of champerty and maintenance have 
been recognized, "so that they may be adapted to the new order of 
things in the present highly progressive and commercial age." Smith, 
150 N.C. at 77, 63 S.E. at 174. Among the exceptions recognized by 
the Court in Smith is that the relationship of attorney and client will 
often justify parties in giving each other assistance in lawsuits. Id.  at 
77, 63 S.E. at 175. 

Based on our reading of the Supreme Court's decision in Batson, 
and other learned authorities on the subject, we conclude that the 
common law offense of barratry was a crime against the Crown (i.e, 
the State), but did not support a civil cause of action against a private 
individual, whereas the related principles of champerty and mainte- 
nance did create a civil cause of action that could be brought against 
another person. Therefore, our Supreme Court's recognition of the 
common law offense of barratry in Batson, and the General 
Assembly's subsequent codification of barratry in the context of the 
solicitation of legal business, do not support the existence of a civil 
cause of action for barratry. In addition, a mere violation of N.C.G.S. 
Q 84-38 does not form the basis for a civil cause of action against the 
alleged violator. See Wilson v. Bellamy, 105 N.C. App. 446, 464, 414 
S.E.2d 347, 357 (1992) (quoting 74 Am. Jur. 2d Torts 3 1 (1974)) ("no 
civil right can be predicated upon a mere violation of a criminal 
statute, . . .; the crime is an offense against the public pursued by 
the sovereign, the tort is a private injury pursued by the injured 
 part^").^ Therefore, we conclude that there does not exist in this 
State a civil cause of action for barratry. Further, to the extent that 
Plaintiff's first cause of action is an attempt to state a claim for cham- 
perty and maintenance, we conclude that Defendants' conduct is cov- 
ered by the recognized exception for the relationship between attor- 
ney and client. For the foregoing reasons, we conclude that Plaintiff 

2.  We also note that application of N.C.G.S. $ 84-38 to prohibit licensed at- 
torneys from soliciting legal business through targeted, direct-mail solicitations 
would raise serious constitutional questions in light of the United States Supreme 
Court's decision in Shapero n. Kentucky B ~ T  Assn., 486 U.S. 466, 100 L. Ed. 2d 
47.5 (1988). 
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has failed to show a likelihood of success on the merits of its first 
cause of action. 

B. Libel 

In its complaint, Plaintiff's libel claim was set forth in the follow- 
ing paragraphs: 

27. That, upon information and belief, Defendant intentionally, 
willfully, wantonly and maliciously sent letters to purchasers of 
previously owned vehicles sold by Plaintiff informing them of 
certain "rights" and intimating that there was a class action in 
effect against the Plaintiff concerning the resale of the vehicles. 
That, upon information and belief, there is no class action filed in 
any jurisdiction in the State of North Carolina. 

28. That said statement andor  intimation of the Defendant in his 
letter was false, designed to mislead and did mislead or had the 
capacity to mislead. That the Plaintiff has sustained actual dam- 
ages of $1.00 or more in counsel fees expended in an effort to 
stop and restrain further publication of the letter or further activ- 
ities with regard to the letter. That the Plaintiff further seeks 
actual and punitive damages in an amount to be determined by 
the trier of fact. 

In addition, Plaintiff alleged that Defendants had informed poten- 
tial witnesses in the Pleskach case that they had been defrauded by 
Plaintiff without any judicial determination to support this assertion. 
In support of its allegations, Plaintiff attached as an exhibit to its 
complaint an affidavit by Jace Stowe, a customer relations manager 
for DaimlerChrysler, which contained the following paragraph: 

5. The customer indicated as a result of the letter, he had a fol- 
low-up conversation with the attorney's [Defendants'] office, and 
was informed that counsel was looking into a class action lawsuit 
based on disclosure notices against DaimlerChrysler, and that 
counsel would make 40 cents on the dollar of any recovery. 

Plaintiff also attached to its complaint a copy of a letter sent by 
Defendants to a subsequent purchaser of one of DaimlerChrysler's 
manufacturer's buy-backs, informing the subsequent purchaser of 
the requirements of the Lemon Law Statute and implying that the sub- 
sequent purchaser may not have received full disclosure of the 
defects in his vehicle. This letter asked the subsequent purchaser to 
contact Defendants, but did not expressly state that Defendants 
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would like to represent the subsequent purchaser in a suit against 
DaimlerChrysler. 

In sum, Plaintiff's libel claim against Defendants is based on alle- 
gations that Defendants informed certain individuals that they had 
been defrauded by Plaintiff without any judicial determination to 
support the charge, and intimated to those individuals that a class 
action lawsuit had been filed against Plaintiff when no such lawsuit 
had in fact been filed. 

"Libel is defined as written defamation." Market America, Inc. v. 
Christman-Orth, 135 N.C. App. 143, 149, 520 S.E.2d 570, 576 (1999). 
The three classes of libel long recognized under North Carolina law 
are: 

"(1) publications obviously defamatory which are called libel per 
se; (2) publications susceptible of two interpretations one of 
which is defamatory and the other not; and (3) publications not 
obviously defamatory but when considered with innuendo, collo- 
quium, and explanatory circumstances become libelous, which 
are termed libels per quod." 

Renwick v. News and Observer, 310 N.C. 312,316,312 S.E.2d 405,408 
(1984) (quoting Arnold v. Shave ,  296 N.C. 533, 537, 251 S.E.2d 452, 
455 (1979)). 

Plaintiff's complaint in the instant case does not bring 
Defendants' communications within the second class of libel, since it 
is not alleged that the communications are "susceptible of two mean- 
ings, one defamatory, and that the defamatory meaning was intended 
and was so understood by those to whom the publication was made." 
Id. at 317,312 S.E.2d at 408; see also Flake v. News Co., 212 N.C. 780, 
785, 195 S.E. 55, 59 (1938). Further, Plaintiff does not have a reason- 
able likelihood of success on the merits of its claim under the third 
class of libel-libel per  quod-since it does not appear that 
Defendants intended for the communications to be defamatory, or 
that those who received the communications understood them to be 
defamatory. See Robinson v. Insurance Co., 273 N.C. 391, 394, 159 
S.E.2d 896, 899 (1968); U v. Duke University, 91 N.C. App. 171, 181, 
371 S.E.2d 701, 708 (1988). The record shows that the alleged defam- 
atory communications were made to subsequent purchasers of 
Plaintiff's manufacturer's buy-backs in an attempt to secure them as 
witnesses in the Pleskach case, or to generate additional litigation 
against Plaintiff. There is no evidence that Defendants made the com- 
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munications with the intent to defame DaimlerChrysler or to injure 
its reputation in any way. Therefore, we focus our attention on the 
law relative to the first class of libel-libel per se. 

Under the law of North Carolina, a libel per se is a publication 
which, when considered alone without innuendo or explanation: "(1) 
charges that a person has committed an infamous crime; (2) charges 
a person with having an infectious disease; (3) tends to impeach a 
person in that person's trade or profession; or (4) otherwise tends to 
subject one to ridicule, contempt or disgrace." Renwick, 310 N.C. at 
317, 312 S.E.2d at 409. 

"However, even where a statement is found to be actionable per 
se, the law regards certain communications as privileged." Market 
America, 135 N.C. App. at 150, 520 S.E.2d at 576. A qualified privilege 
exists when a communication is made: 

"(I) on subject matter (a) in which the declarant has an inter- 
est, or (b) in reference to which the declarant has a right or 
duty, (2) to a person having a corresponding interest, right, or 
duty, (3) on a privileged occasion, and (4) in a manner and under 
circumstances fairly warranted by the occasion and duty, right, 
or interest." 

Phillips v. Winston-Salem/Forsyth County Bd. of Educ., 117 N.C. 
App. 274,278,450 S.E.2d 753, 756 (1994) (quoting Clark v. Brown, 99 
N.C. App. 255, 262, 393 S.E.2d 137, 138 (1990)). "The essential ele- 
ments for the qualified privilege to exist are good faith, an interest to 
be upheld, a statement limited in its scope to this purpose, a proper 
occasion and publication in a manner and [to] the proper parties 
only." Long v. Vertical Technologies, Inc., 113 N.C. App. 598,602,439 
S.E.2d 797, 800 (1994). "Whether a communication is privileged is a 
question of law for the court to resolve, unless a dispute concerning 
the circumstances of the communication exists, in which case it is a 
mixed question of law and fact." Market America, 135 N.C. App. at 
150, 520 S.E.2d at 576. Where the privilege exists, a presumption 
arises "that the communication was made in good faith and without 
malice." Phillips, 117 N.C. App. at 278, 450 S.E.2d at 756. To rebut this 
presumption, the plaintiff must show actual malice or excessive pub- 
lication. Harris v. Proctor & Gamble, 102 N.C. App. 329, 401 S.E.2d 
849 (1991). 

In the instant case, we find that Defendants' communications 
regarding whether Plaintiff had defrauded those contacted, and 
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whether a class action had been filed, were entitled to a qualified 
privilege. As attorney for the Pleskaches, Kirkhart had a legitimate 
interest in contacting those individuals who might provide informa- 
tion useful to proving the allegations in the Pleskach case. Kirkhart 
also had an interest, although likely influenced by the selfish possi- 
bility of pecuniary gain, in determining whether those individuals 
contacted had been defrauded by Plaintiff and wished to hire 
l r k h a r t  to assist them in seeking legal redress. Those individuals 
contacted by Defendants had a definite interest in whether Plaintiff 
had complied with the law in its dealings with them. The communi- 
cations took place in private letters, and appear to have been sent in 
good faith and in a manner fairly warranted under the circumstances. 
Finally, the record shows no evidence of actual malice or excessive 
publication. Therefore, we conclude that under these circumstances, 
Defendants' communications were protected by a qualified privilege. 

For the foregoing reasons, we conclude that Plaintiff has failed to 
show a likelihood of success on the merits of its libel claim. 

C. Tortious Interference Wi th  Contract 

In its third cause of action, Plaintiff alleged that Defendants' 
solicitation, or attempted solicitation, of clients to file lawsuits 
against Plaintiff had interfered with the contractual relationships 
between Plaintiff and those individuals being solicited, thereby dam- 
aging the goodwill between Plaintiff and those solicited. While 
Plaintiff titles this cause of action prospective interference with con- 
tractual relationship, it appears to be based on alleged interference 
with the existing contractual relationships between Plaintiff and 
those individuals being contacted by Defendants. Thus, we analyze it 
as a claim for tortious interference with contract. 

The five elements of tortious interference with contract were set 
forth by the Supreme Court in United Laboratories,  Inc. v. 
Kuykendall, 322 N.C. 643, 370 S.E.2d 375 (1988), as follows: 

(1) a valid contract between the plaintiff and a third person 
which confers upon the plaintiff a contractual right against a 
third person; (2) the defendant knows of the contract; (3) the 
defendant intentionally induces the third person not to perform 
the contract; (4) and in doing so acts without justification; (5) 
resulting in actual damage to plaintiff. 

Id. at 661, 370 S.E.2d at 387. Plaintiff's complaint fails to identify any 
specific contract with DaimlerChrysler that a third party has been 
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induced not to perform as a result of Defendants' conduct. Therefore, 
we conclude that Plaintiff has failed to show a likelihood of success 
on the merits of its tortious interference with contract claim. 

D. Tortious Interference w i t h  Prospective Economic Advantage 

Plaintiff's fourth cause of action asserts that Defendants' actions 
have interfered with public confidence in the quality of vehicles 
resold by Plaintiff, thereby damaging. Plaintiff's goodwill. We read 
these allegations as an attempt to state a claim for tortious interfer- 
ence with prospective economic advantage. 

In order to maintain an action for tortious interference with 
prospective advantage, Plaintiff must show that Defendants induced 
a third party to refrain from entering into a contract with Plaintiff 
without justification. Cameron v. New Hanover Memorial Hospital, 
58 N.C. App. 414, 440, 293 S.E.2d 901, 917 (1982). Additionally, 
Plaintiff must show that the contract would have ensued but for 
Defendants' interference. Id. 

Here, Plaintiff has failed to identify any particular contract that a 
third party has been induced to refrain from entering into with 
Plaintiff. Thus, Plaintiff has failed to establish a likelihood of suc- 
cess on the merits of its tortious interference with prospective ad- 
vantage claim. 

E. Unfair and Deceptive Trade Practices 

In its final cause of action, Plaintiff alleged that Defendants' 
activities in soliciting and attempting to solicit clients constituted 
unfair and deceptive trade practices. N.C. Gen. Stat. 3 75-l.l(a) ("the 
Act") provides: "Unfair methods of competition in or affecting com- 
merce, and unfair or deceptive acts or practices in or affecting com- 
merce, are declared unlawful." N.C.G.S. 5 75-1.1 (a) (1999). Although 
the Act was intended to benefit consumers, its protections do extend 
to businesses in appropriate situations. Dalton v. Camp, 353 N.C. 
647, 656,548 S.E.2d 704, 710 (2001). In order to prevail on a claim for 
unfair and deceptive trade practices, a plaintiff must show: "(1) 
defendant committed an unfair or deceptive act or practice, (2) 
the action in question was in or affecting commerce, and (3) the 
act proximately caused injury to the plaintiff." Id. at 656, 548 S.E.2d 
at 711. 

Plaintiff's unfair and deceptive trade practices claim rests on its 
claims for barratry, libel, tortious interference with contract and tor- 
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tious interference with prospective economic advantage. Having con- 
cluded that Plaintiff has failed to establish a sufficient likelihood of 
success on the merits of these claims, we likewise find an insufficient 
likelihood of success on Plaintiff's unfair and deceptive trade prac- 
tices claim. 

In sum, we conclude that Plaintiff has failed to show a likelihood 
of success on the merits of any of its claims. Thus, the preliminary 
injunction was not properly entered and is hereby dissolved. To fur- 
ther support our decision to dissolve the preliminary injunction, we 
choose to analyze whether Plaintiff is likely to suffer irreparable loss 
if the injunction is dissolved. 

V. Irre~arable Loss 

"A prohibitory preliminary injunction is granted only when 
irreparable injury is real and immediate." Telephone Co. v. Plastics, 
Inc., 287 N.C. 232, 235, 214 S.E.2d 49, 51 (1975). As stated by the 
Court in Board of Elders v. Jones, 273 N.C. 174, 159 S.E.2d 545 
(1968): 

The burden is upon the applicant for an interlocutory injunction 
to prove a probability of substantial injury to the applicant from 
the continuance of the activity of which it complains to the final 
determination of the action. . . . An injunction pendente lite 
should not be granted where there is a serious question as to the 
right of the defendant to engage in the activity and to forbid the 
defendant to do so, pending the final determination of the matter, 
would cause the defendant greater damage than the plaintiff 
would sustain from the continuance of the activity while the liti- 
gation is pending. 

Id. at 182, 159 S.E.%d at 551-52. Further, "[aln applicant for a prelimi- 
nary injunction must do more than merely allege that irreparable 
injury will occur[;] [tlhe applicant is required to set forth with partic- 
ularity facts supporting such statements so the court can decide for 
itself if irreparable injury will occur." Telephone Co., 287 N.C. at 236, 
214 S.E.2d at 52. 

Plaintiff alleged that it would suffer irreparable injury from the 
continuance of Defendants' solicitation "in that it will have to defend 
multiple lawsuits instigated by the Defendant[s]." However, we con- 
clude that the possibility that Plaintiff may have to defend itself in a 
lawsuit, or multiple lawsuits, is not a sufficiently substantial injury to 
support the preliminary injunction. First, the mere fact that an indi- 
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vidual or a corporation may have to defend itself against a lawsuit 
that is warranted under existing law and not brought for an improper 
purpose does not rise to the level of an injury sufficient to support 
the grant of a preliminary injunction. Second, the provisions of N.C. 
R. Civ. P. 11 ("Rule 11") adequately protect Plaintiff against the possi- 
bility that a large number of frivolous lawsuits will be filed as a result 
of Kirkhart's solicitation. Plaintiff is entitled to seek sanctions under 
Rule 1 l(a) if it appears that suits have been filed against it which are 
not warranted by existing law or a good faith extension of existing 
law. N.C. R. Civ. P. ll(a) (1999). These sanctions, which include rea- 
sonable expenses and attorney's fees, can be imposed not only on the 
party filing the suit, but also against the party's attorney. Id. Thus, we 
find that the provisions of Rule 11 are sufficient to protect Plaintiff 
from the possibility that Kirkhart will assist clients in filing frivolous 
lawsuits against Plaintiff. Finally, a serious constitutional question 
exists as to whether Defendants can be prohibited from engaging in 
the activity complained of by Plaintiff. Having weighed the equities 
and the advantages and disadvantages to the parties, we conclude 
that Plaintiff has failed to show a reasonable probability of substan- 
tial injury if the preliminary injunction does not stand. 

VI. Conclusion 

We conclude that Plaintiff has failed to show a reasonable likeli- 
hood of success on the merits of its case, and has failed to show a 
reasonable probability of substantial injury if the injunction does not 
stand. Thus, we hold that it was error to grant the preliminary injunc- 
tion and it is hereby dissolved. Having so concluded, we need not 
consider the Rrst Amendment arguments advanced by Defendants 
concerning the nature and scope of the injunctive relief. 

For the reasons stated, the orders of the trial court granting the 
preliminary injunction are reversed and the case is remanded to the 
Superior Court of Wake County for trial on its merits. We reiterate 
that this Court's ruling dissolving the preliminary injunction has no 
bearing on the rights of the parties when the action is tried on its mer- 
its. Telephone Co., 287 N.C. at 237, 214 S.E.2d at 52; Board of Elders, 
273 N.C. at 181, 159 S.E.2d at 551. 

Reversed and remanded. 

Judges GREENE and JOHN concur. 
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No. COA01-228 

(Filed 19 February 2002) 

1. Constitutional Law- bench conference-outside defend- 
ant's hearing 

The trial court did not err in an assault prosecution by 
moving a bench conference away from the bench to prevent 
defendant from hearing the conversation where the subject was 
defendant's record and defendant's attorney was presumably 
familiar with defendant's record. 

2. Criminal Law- defendant admonished-mistrial denied 
The trial court did not err by denying a mistrial to an assault 

defendant who was admonished by the court for listening to a 
bench conference. Two of the three witnesses called by defend- 
ant testified that they neither heard nor saw the admonishment 
and the third testified only that the judge raised his voice, 
frowned, and used a stern tone and look. Furthermore, the jury 
convicted defendant on a lesser assault charge and acquitted him 
on an accompanying trespass charge, which does not support the 
claim that jurors were led to see defendant as a "wrongdoer." 

3. Assault- serious injury-sufficiency of evidence 
The trial court did not err by refusing to dismiss an assault 

charge for insufficient evidence of serious injury where the vic- 
tim sustained a knife wound which punctured his colon in two 
places, another that could have severed an artery, he was in in- 
tensive care for four days, had 27 or 28 stitches in his right index 
finger, and now has a limited grip. 

4. Assault- self-defense-evidence of excessive force and 
aggression 

The trial court correctly denied a motion to dismiss an 
assault prosecution where defendant argued self-defense but the 
State presented evidence that defendant was the aggressor and 
used excessive force. 

5. Assault- conflicting evidence of aggression-evidence of 
excessive force 

The trial court did not err by failing to arrest judgment on 
guilty verdicts on assault charges after the jury returned an 
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acquittal on a trespass charge arising from the same incident. 
Although defendant argued that the acquittal means that the jury 
believed his testimony that he was pulled back into the area 
where the fight began, the jury could have rejected defendant's 
self-defense theory on the ground that he used excessive force. 

6. Evidence- hearsay-catch-all exception-statement from 
nontestifying witness-duplicative 

There was no prejudice in an assault prosecution where the 
court refused defendant's motion to introduce a prior statement 
of a witness who refused to testify under the catch-all exception 
of N.C.G.S. 8C-1, Rule 804(b) where defendant did not explain 
how the statement would have contributed to his defense, other 
than adding to the six descriptions of the events from those who 
testified. 

Appeal by defendant from judgments entered 5 September 2000 
by Judge Thomas D. Haigwood in Pitt County Superior Court. Heard 
in the Court of Appeals 5 December 2001. 

Attorney General Roy Cooper, by Assistant Attorney General 
Linda Kimbell, for the State. 

John T. Hall, for defendant-appellant. 

HUDSON, Judge. 

Defendant appeals his convictions and sentence for two counts 
of assault with a deadly weapon and one count of assault with a 
deadly weapon inflicting serious injury. We find no prejudicial error. 

The State's evidence tended to show that on the night of 24 April 
1999, Defendant, Tammy Little, T. J. House, William Skinner, Ken 
Nichols, and Michelle Bullock, went to Pantana Bob's, a bar in 
Greenville, North Carolina. Michael Murphy was a bartender working 
at the back bar of Pantana Bob's. After Defendant was rude to 
Murphy, Murphy told him to leave the bar. Murphy signaled to 
Prentice Jackson, a "bouncer," to escort Defendant out of the 
premises. 

Jackson escorted Defendant to the beach area. When Jackson 
and Defendant were about halfway across the beach area, House 
grabbed Jackson's right arm, and Bullock jumped on Jackson's back 
and tried to hit him on the head with a beer bottle. Jackson pushed 
House away and picked Bullock off his back and pushed her away. 
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Jackson then found himself fighting off Defendant, House, Bullock, 
and Skinner. Chris Carden, who had worked at Pantana Bob's, Ted 
Moche, who was working as a bouncer that night, and Murphy came 
to Jackson's assistance. They pushed Defendant, House, Bullock, and 
Skinner out of Pantana Bob's through the door in the beach area. The 
Pantana Bob's employees were unable to close the door, however, 
because Skinner was holding it open. 

Skinner held the door open while kicking and throwing sand in 
the employees' faces, and the employees continued to attempt to 
close the door. Then, according to the State's evidence, Defend- 
ant, Skinner, and House forced their way into the beach area, and a 
fight ensued between them and the bouncers. During the fight, 
Defendant pulled out a knife and st,abbed Murphy, Moche, and 
Carden. Defendant testified that he was holding onto Skinner, and 
Skinner stormed in, pulling Defendant with him. Defendant was hit 
and fell to the ground, and then five or six bouncers were on top of 
him, hitting and kicking him. Defendant pulled out the knife to de- 
fend himself. 

Murphy, Moche, and Carden were taken to the hospital for treat- 
ment. Carden was stabbed below his left rib, in the left forearm, and 
in the right index finger. Dr. Janice Lalikos, a plastic surgeon, treated 
Carden. She performed exploratory surgery on his arm because, due 
to the location of the wound, she was concerned that he might have 
sustained an injury to a major nerve, which would cause permanent 
disability, or an injury to a major artery, which would be life-threat- 
ening. Dr. Lalikos did not find nerve or artery damage, but she did 
remove a clot to relieve swelling and prevent nerve damage. She also 
repaired a nerve and tendons in Carden's finger. Dr. Carl Haish per- 
formed an exploratory laparotomy to investigate the wound in 
Carden's abdomen. Carden had two stab wounds to his colon. Dr. 
Haish testified that if the wounds had been left untreated, Carden 
would have become septic, resulting in a high probability of infec- 
tion, which would likely lead to intra-abdominal abscess or death. 
Carden was hospitalized for five days, four of which he spent in inten- 
sive care. Carden testified that he is now "disfigure[d]", with a big 
scar from the exploratory surgery near his rib, and he cannot 
straighten out his finger, so that he has a limited grip. 

Defendant testified that after the fight his nose hurt, and he had 
knots on his head. He was immediately taken into custody, and when 
he arrived at the detention center on 25 April 1999, Defendant was 
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asked if he had any obvious pain, bleeding, or other symptoms requir- 
ing emergency service or other medical problems; he answered that 
he did not. On 30 April 1999, while Defendant was at the detention 
center, he was examined by Dr. Mark Cervi, who found swelling in 
Defendant's nose, and tenderness in his left hand. Later, on 13 May 
1999, Defendant was diagnosed with a small crack in his nasal bone, 
a sprained right ankle, and a sprained finger. 

Defendant was charged with three counts of assault with a deadly 
weapon with intent to kill inflicting serious injury, in violation of N.C. 
Gen. Stat. 3 14-32(a) (1999), and one count of first degree trespass, in 
violation of N.C. Gen. Stat. 3 14-159.12 (1999). 

During the trial, while Defendant was on the stand, the court 
held a bench conference regarding the scope of permissible cross- 
examination on the subject of Defendant's criminal record. The 
judge realized that Defendant was listening to the conversation, 
admonished Defendant, and then moved the conference out of 
Defendant's hearing. When court recessed for the day, the defense 
made an oral motion for mistrial on the basis of the court's reaction 
to Defendant. 

In response to Defendant's motion for mistrial, the court held a 
voir dire and allowed the defense to call three witnesses. The first 
two witnesses stated that they were not paying attention to the pro- 
ceedings and did not see or hear the court admonish Defendant. The 
third witness testified in response to the defense counsel's questions 
as follows: 

Q. What did you see and what could you hear? 

A. You and the District Attorney went up and talked to the Judge, 
and [I] couldn't hear anything you were saying at that time; 
and the next thing I heard, the Judge hollered out, "sir" to the 
defendant, and then made-wrinkled up his forehead and-I 
couldn't hear what he said to the defendant. 

Q. Did he point at the defendant? 

A. Yes, sir. 

Q. And what happened? Could you see the gestures on the 
Judge's face? 

A. Yes, sir. He made some frowns in his forehead and he had a 
stern look on his face. 
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Q. Did he get up from his place on the bench? 

A. Yes, sir. At that point he said something loud enough that it 
sounded like that the-whoever was sitting in this chair was 
not supposed to be hearing what was going on, and he would 
talk to you over at the side. 

Q. What tone of voice could you hear? 

A. Kind of stern. 

Q. Did he get up quickly and move to the side-bar? 

A. I don't know if he got up or if he was already up. I don't 
remember whether he was standing up or sitting down at that 
time. 

Q. How loud was the word "sir"? 

A. Pretty loud-"sir." I mean, it was loud enough that we heard 
it back there. 

Q. Shouting, in other words? 

A. Yes. 

The court refused to grant a mistrial, but gave the following cura- 
tive instruction to the jury when court reconvened the next day: 

Let me just say one thing to you before we resume the evi- 
dence in this case. Let me say this to you. That you're not to draw 
any inference from any ruling that I make, have made, or will 
make in this case, or any inflection in my voice, or any expression 
on my face, or any question that I have asked a witness, or any- 
thing else that I may have said or done during this trial, that I 
have an opinion or have intimated an opinion, as to whether any 
part of the evidence should be believed or disbelieved, or as to 
whether any fact has or has not been proven, or as to what your 
findings ought to be. It is your exclusive province, and will be 
your exclusive province, to find the true facts of this case and to 
render a verdict reflecting the truth as you find it. 

The jury convicted Defendant of assault with a deadly weapon 
upon Theodore S. Moche; assault with a deadly weapon upon Michael 
Murphy; and assault with a deadly weapon inflicting serious injury 
upon Chris Larry Carden. The jury acquitted Defendant of first degree 
trespass. 
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Defendant made eight assignments of error, which he has com- 
bined into five arguments on appeal. We address each argument in 
turn. 

[I] In his first argument, Defendant contends that the trial court 
denied him his right to be present at and to participate in his trial 
when the court moved the bench conference away from the bench to 
prevent Defendant from overhearing the conversation. The State con- 
tends that Defendant failed to preserve this issue for review because 
he did not object on this specific ground at the trial, and that he 
waived the right to be present at this bench conference by failing to 
object' to his exclusion from others. Assuming arguendo that 
Defendant properly preserved this issue for review and did not waive 
any right that he had to be present at bench proceedings, we hold that 
the court did not violate Defendant's rights by continuing the bench 
conference at issue out of Defendant's hearing. 

In State v. Buchanan, 330 N.C. 202, 410 S.E.2d 832 (1991), our 
Supreme Court addressed the issue raised by Defendant here. The 
defendant in Buchanan, a capital case, argued that the trial court vio- 
lated his state and federal rights by conducting bench conferences 
with his counsel and counsel for the State in his absence. See 330 N.C. 
at 208, 410 S.E.2d at 835-36. After observing that the right guaranteed 
in our State Constitution is broader than the federal right, the Court 
held that "a defendant's state constitutional right to be present at all 
stages of his capital trial is not violated when, with defendant present 
in the courtroom, the trial court conducts bench conferences, even 
though unrecorded, with counsel for both parties," unless "the sub- 
ject matter of the conference implicates the defendant's confronta- 
tion rights, or is such that the defendant's presence would have a 
reasonably substantial relation to his opportunity to defend." Id. at 
223-24,410 S.E.2d at 845. The defendant has the burden to show that 
his confrontation rights are implicated or his presence would have a 
reasonably substantial relation to his opportunity to defend. See id .  
at 224, 410 S.E.2d at 845. 

Defendant contends that because the subject of the bench con- 
ference at issue was Defendant's criminal record, his presence at the 
conference would have had a reasonably substantial relation to his 
opportunity to defend. We disagree. Defendant's attorney was pre- 
sumably familiar with Defendant's record, and hence there was no 
need for Defendant to be present. We therefore find no error. See id. 
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at 212, 410 S.E.2d at 838 (" '[A] bench conference, attended by appel- 
lant's counsel and called to discuss an evidentiary matter relative to 
appellant's own cross-examination, is not a critical stage of the trial 
proceedings at which appellant has a right to be present.' " (quoting 
United States v. Vasquex, 732 F.2d 846, 849 (11th Cir. 1984) (per 
curiam))). 

[2] Defendant argues that the court's admonishment during the 
bench conference discussed above constituted an expression of opin- 
ion by the trial court that prejudiced Defendant before the jury. Thus, 
he contends that the court should have granted his subsequent 
motion for a mistrial. 

By statute, "[tlhe judge may not express during any stage of the 
trial, any opinion in the presence of the jury on any question of fact 
to be decided by the jury." N.C. Gen. Stat. 5 15A-1222 (1999). This 
Court has explained that "[tlrial judges . . . have a duty of absolute 
impartiality and must avoid even the 'slightest intimation of an opin- 
ion,' as 'every defendant in a criminal case is entitled to a trial before 
an impartial judge and an unbiased jury.' " State v. Baldwin, 141 N.C. 
App. 596,602,540 S.E.2d 815,820 (2000) (quoting State v. Sidbury, 64 
N.C. App. 177, 178-79, 306 S.E.2d 844, 845 (1983)) (citation omitted). 
However, "not every expression of opinion by the trial court consti- 
tutes prejudicial error. . . . In a criminal case, reversible error results 
where the jury may rationally infer from the trial judge's action an 
expression of opinion as to the defendant's guilt or the credibility of 
a witness." Id. 

Here, Defendant claims that the judge conveyed to the jury an 
opinion that Defendant was a "wrongdoer." However, two of three 
witnesses called by Defendant after the incident testified that they 
neither heard nor saw the court admonish Defendant. The third wit- 
ness testified only that the judge raised his voice, used a "stern" tone 
of voice, and "made some frowns in his forehead and he had a stern 
look on his face." We do not believe the jury could rationally infer 
from the judge's action that the judge was of the opinion that 
Defendant was guilty. Furthermore, the willingness of the jury to 
acquit Defendant on the trespassing charge and to convict Defendant 
of the lesser charges of assault does not support Defendant's claim 
that the jury was led to believe he was generally a "wrongdoer," but 
instead shows that the jury based its verdicts on the evidence in the 
case. We affirm the court's denial of Defendant's motion for mistrial. 
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[3] Next, Defendant contends that the trial court erred in denying his 
motion, at the close of all the evidence, to dismiss the assault charges 
due to insufficiency of the evidence. On review of a trial court's 
denial of a defendant's motion to dismiss for insufficiency of the evi- 
dence, we must "review the evidence introduced at trial 'in the light 
most favorable to the State to determine if there is substantial evi- 
dence' " of each element of the offense. Baldwin, 141 N.C. App. at 
604,540 S.E.2d at 821 (quoting State v. McKinnon, 306 N.C. 288,298, 
293 S.E.2d 118, 125 (1982)). "Substantial evidence is that which a rea- 
sonable juror would consider sufficient to support the conclusion" 
that each element of the offense has been proven. Id. 

Defendant first argues that there was insufficient evidence to 
support the charges of assault with a deadly weapon inflicting se- 
rious injury, because there was insufficient evidence that he in- 
flicted "serious injury" on Carden, Moche, and Murphy. Although 
Defendant was charged with three counts of assault with a deadly 
weapon with intent to kill inflicting serious injury, he was 
actually convicted of assault with a deadly weapon inflicting serious 
injury only upon Carden. He was convicted of the lesser charge of 
assault with a deadly weapon upon Moche and Murphy. Thus, any 
error with respect to the charges involving Moche and Murphy was 
harmless. 

Defendant was convicted of violating N.C.G.S. § 14-32(a), but he 
argues that the definition of "serious injury" given in N.C. Gen. Stat. 
Q 14-32.4 (1999) governs Q 14-32(a) as well. The General Assembly did 
not define "serious injury" in Q 14-32(a). Our Supreme Court has 
stated that the term 

means physical or bodily injury resulting from an assault with a 
deadly weapon with intent to kill. The injury must be serious but 
it must fall short of causing death. Further definition seems nei- 
ther wise nor desirable. Whether such serious injury has been 
inflicted must be determined according to the particular facts of 
each case. 

State v. Jones, 258 N.C. 89, 91, 128 S.E.2d 1, 3 (1962); see also, e.g., 
State v. Hensley, 90 N.C. App. 245, 248, 368 S.E.2d 208, 210 (1988) 
("Whether serious injury has been inflicted must be determined 
according to the particular facts of each case and is a question for the 
jury."). 
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In 1996, the General Assembly enacted N.C.G.S. 4 14-32.4, which 
states that "[u]nless the conduct is covered under some other provi- 
sion of law providing greater punishment, any person who assaults 
another person and inflicts serious bodily injury is guilty of a Class F 
felony." Section 14-32.4 defines "serious bodily injury" as "bodily 
injury that creates a substantial risk of death, or that causes serious 
permanent disfigurement, coma, a permanent or protracted condition 
that causes extreme pain, or permanent or protracted loss or impair- 
ment of the function of any bodily member or organ, or that results in 
prolonged hospitalization." Defendant argues that the legislature 
intended for this definition of "serious bodily injury" to supersede 
any definition of "serious injury" developed in case law pursuant to 
4 14-32(a). The State maintains that passage of 3 14-32.4 had no effect 
on the definition of "serious injury" as developed in the earlier case 
law. 

We need not resolve this issue as we find that, even under the def- 
inition in 5 14-32.4, there was sufficient evidence that Carden suf- 
fered serious injury to send the question to the jury. Carden sustained 
one knife-wound that punctured his colon in two places and another 
that could have severed a major artery. He was in intensive care for 
four days. In response to the district attorney's questions regarding 
the effects of his injuries, Carden testified as follows: 

Q. Are you suffering from any of the effects from that now? 

[Defense objection, oi-erruled] 

A. Yes, sir. My rib and obviously disfigurement. 

Q. The actual stab wounds that you had were not very bid [sic], 
were they? 

A. No, sir. 

Q. After surgery you have a big scar now? 

A. Yes, sir. 

Q. How about your right index finger? 

A. I had either 27 or 28 stitches in my right index finger. Severed 
all the nerves, tendons, ligaments and everything on the inside 
of my finger. 

Q. What is the condition of your finger now? 
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A. It will never straighten out again. I am limited with a grip on 
it. 

The court then allowed Carden to show the scars on his finger and 
abdomen to the jury. A reasonable juror could likely consider this evi- 
dence sufficient to conclude that Carden's injuries created a "sub- 
stantial risk of death," or caused "serious permanent disfigurement," 
or caused a "serious . . . permanent or protracted . . . impairment of 
the function of [a] bodily member." N.C.G.S. § 14-32.4. 

[4] Second, Defendant argues that there was insufficient evidence 
supporting the assault charges because he clearly acted in self- 
defense. "The theory of self-defense entitles an individual to use 'such 
force as is necessary or apparently necessary to save himself from 
death or great bodily harm. . . . A person may exercise such force if 
he believes it to be necessary and has reasonable grounds for such 
belief.' " State v. Moore, 111 N.C. App. 649, 653, 432 S.E.2d 887, 889 
(1993) (quoting State v. Marsh, 293 N.C. 353,354,237 S.E.2d 745, 747 
(1977)) (alteration in original). An aggressor is not entitled to the 
defense. See State v. Allred, 129 N.C. App. 232, 235, 498 S.E.2d 204, 
206 (1998) ("The right of self-defense is only available . . . to 'a person 
who is without fault, and if a person voluntarily, that is aggressively 
and willingly, enters into a fight, he cannot invoke the doctrine of 
self-defense unless he first abandons the fight, withdraws from it and 
gives notice to his adversary that he has done so.' " (quoting Marsh, 
293 N.C. at 354,237 S.E.2d at 747)). The State has the burden of prov- 
ing that a defendant is not entitled to the defense. See State v. Price, 
118 N.C. App. 212, 219, 454 S.E.2d 820, 824, disc. review denied, 341 
N.C. 423, 461 S.E.2d 766 (1995). 

Here, the State presented evidence both that Defendant was the 
aggressor and that Defendant used excessive force. The State's wit- 
nesses testified that Defendant charged back into the beach area 
after having been evicted, thereby starting the fight. Additionally, wit- 
nesses testified that Defendant wielded a knife, while the bouncers 
were all unarmed. At most, Defendant received a broken nose, a frac- 
tured finger, a sprained ankle, and some scrapes and bruises, while 
the evidence showed that several of the bouncers were hospitalized 
for the injuries they sustained. In the light most favorable to the 
State, we consider this evidence sufficient to support the conclusion 
that Defendant did not act in reasonable self-defense, either because 
he was the aggressor or because he used excessive force. 
Accordingly, the trial court did not err in denying the motion to 
dismiss. 
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[S] Defendant also argues that the trial court erred in failing to arrest 
judgment after the jury returned guilty verdicts on all the assault 
charges, because these guilty verdicts on the assault charges were 
inconsistent with the verdict of not guilty on the trespassing charge. 
Defendant argues that the acquittal on the trespassing charge estab- 
lishes that the jury believed Defendant's testimony that he was pulled 
back into the beach area and did not himself instigate the fight. Thus, 
Defendant concludes, he established that he acted in self defense. 

We hold that the court did not err in failing to arrest judgment. 
The jury could have both found that Defendant was not the aggressor 
and rejected his self-defense theory on the ground that he used exces- 
sive force. Cf. State v. Skeels, 346 N.C. 147, 151-52,484 S.E.2d 390,392 
(1997) (assuming without deciding that verdicts must be consistent, 
positing reasoning by the jury that would result in consistent verdicts 
of guilty on murder and robbery charges, and holding that trial court's 
refusal to arrest judgment was not error). Accordingly, the trial court 
did not err in failing to arrest judgment on the assault convictions. 

[6] Finally, Defendant argues that the trial court erred in denying his 
motion to introduce into evidence a prior statement of T. J. House. 
House had given a statement to police officers prior to his arrest. 
When House refused to testify at Defendant's trial, invoking his Fifth 
Amendment rights, Defendant sought to have House's prior statement 
admitted into evidence under various exceptions to the hearsay rules; 
he argues on appeal only that the court erred in denying his motion 
on the basis of the "catch-all" exception of Rule 804(b). See N.C. Gen. 
Stat. 5 8C-1, Rule 804(b)(5) (1999). 

The "catch-all" exception of Rule 804 provides that, if the de- 
clarant is unavailable to testify, then a statement that is not spe- 
cifically covered by subsections (b)(l) through (b)(4) of the rule 
but has "equivalent circumstantial guarantees of trustworthiness," is 
admissible 

if the court determines that (A) the statement is offered as evi- 
dence of a material fact; (B) the statement is more probative on 
the point for which it is offered than any other evidence which 
the proponent can procure through reasonable efforts; and (C) 
the general purposes of these rules and the interests of justice 
will best be served by admission of the statement into evidence. 
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Id. Our Supreme Court has held that the trial court must engage in a 
six-part inquiry in order to determine if the statement of an unavail- 
able declarant is admissible under Rule 804(b)(5). See State v. 
Piplett, 316 N.C. 1, 8-9, 340 S.E.2d 736, 741 (1986). After finding that 
the declarant is unavailable to testify, the trial court must make the 
following determinations: (1) "that the proponent of the hearsay pro- 
vided proper notice to the adverse party of his intent to offer it and 
of its particulars"; (2) that the statement is not covered by the four 
exceptions expressly listed in Rule 804(b); (3) that the statement has 
"equivalent circumstantial guarantee[s] of trustworthiness" as the 
four listed exceptions; (4) "that the proffered statement is offered as 
evidence of a material fact"; (5) that the statement "is more probative 
on the point for which it is offered than any other evidence which the 
proponent can produce through reasonable efforts"; and (6) that 
admission of the statement will best serve the "general purposes" of 
the rules of evidence and "the interests of justice." Id. at 9,340 S.E.2d 
at 741 (internal quotation marks omitted). 

Defendant argues that the court failed to make sufficient find- 
ings, as required by Triplet& before refusing to admit House's state- 
ment. Assuming without deciding that the court erred in excluding 
the statement, Defendant fails to show how he was prejudiced. 
Defendant asserts in his brief that House's statement was necessary 
because "Mr. House had been present at the scene and had witnesses 
[sic] the activities of the people involved. The defendant called House 
to testify in order to corroborate [Defendant's] version of events and 
to clarify activities seen from his unique point of view." Defendant 
contends that the court's ruling "cost [him] in the war of credible wit- 
nesses pro and con since testimony of individuals present was the 
key in this case." However, Defendant called six witnesses who gave 
an account of the events that was consistent with Defendant's. 
Defendant did not include House's statement in the record on appeal 
and fails to identify the unique point of view that House's statement 
would have provided. Defendant thus fails to explain how House's 
statement would have contributed to his defense, other than provid- 
ing one more description of the events in addition to the descriptions 
given by those witnesses who did testify. Therefore, we hold that 
there was no prejudicial error in the exclusion of this statement. 

No prejudicial error. 

Judges TIMMONS-GOODSON and TYSON concur. 
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(Filed 19 February 2002) 

1. Evidence- testimony of deputy regarding defendant's 
inculpatory statements-motion to suppress 

The trial court did not abuse its discretion in a trafficking in 
cocaine and conspiracy to traffic in cocaine case by summarily 
denying defendant's motion to suppress the testimony of a deputy 
regarding defendant's statements without conducting a voir dire, 
because: (I) the State complied with N.C.G.S. Q 15A-903 by 
divulging the substance of defendant's statements as soon as that 
information was discovered through further questioning of the 
deputy; (2) the information provided by the reports which the 
State disclosed in advance of twenty working days prior to trial 
put defendant on notice that the State would attribute statements 
to defendant; (3) defendant's motion was untimely since he 
moved to suppress the deputy's testimony only after the deputy 
had testified about defendant's statements without objection; and 
(4) defendant's statements were not made in violation of his 
Miranda rights since defendant's inculpatory statements were not 
made during a custodial interrogation. 

2. Constitutional Law- right to remain silent-mentioning 
defendant's invocation of right 

Although the trial court erred in a trafficking in cocaine and 
conspiracy to traffic in cocaine case by allegedly allowing the 
State to elicit testimony regarding defendant's invocation of his 
right to remain silent and his refusal to be interviewed, defendant 
was unable to show there was plain error because: (1) there was 
testimony of officers who observed defendant throughout the 
transaction; (2) a witness identified defendant as the person from 
whom the witness had obtained the cocaine for an undercover 
officer on several occasions; (3) defendant made various volun- 
tary inculpatory statements to a deputy, including that defendant 
wanted to help himself out of trouble, that defendant could show 
the deputy where defendant had gone in the woods and where 
defendant had put the jar that had contained the cocaine, and 
that defendant had thrown the money given to him by the witness 
out of defendant's car window when defendant realized that he 
was being followed by law enforcement officers; (4) defendant 
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retrieved the jar which appeared to contain cocaine residue; 
(5) at the time defendant invoked his right to remain silent, he 
had already inculpated himself through prior statements to the 
officers; and (6) the prosecutor did not imply that defend- 
ant's invocation of his right to remain silent was an admission of 
guilt. 

Appeal by defendant from judgments entered 24 September 1999 
by Judge Gregory A. Weeks in Wake County Superior Court. Heard in 
the Court of Appeals 22 January 2002. 

Attorney General Roy A. Cooper, III, by Special Deputy 
Attorney General W Dale Talbert, for the State. 

Ligon and Hinton, by Lemuel W Hinton, for defendant- 
appellant. 

HUNTER, Judge. 

Anthony Rochelle Parks ("defendantn) appeals from convictions 
of trafficking in cocaine by possession, trafficking in cocaine by 
delivery, and conspiracy to traffic in cocaine. We hold there was no 
prejudicial error in defendant's trial. 

The State's evidence tended to establish that in May 1998, Officer 
Lance Anthony of the Wendell Police Department was working in his 
capacity as an undercover drug agent for the Wake County Drug Task 
Force. Officer Anthony was introduced to Robert Gullie, from whom 
he purchased several small amounts of cocaine. On 12 June 1998, 
Officer Anthony told Gullie he wished to buy a more substantial 
amount of powder cocaine, approximately one or two ounces. Gullie 
took Officer Anthony to the home of Ronald Jones. Jones told Officer 
Anthony to return in one hour for the drugs. Officer Anthony gave 
Jones $2,500.00, and returned in an hour to pick up two ounces of 
cocaine. 

Jones testified at trial that on this occasion, he obtained the two 
ounces of cocaine from defendant in a residence off Oak Ridge 
Duncan Road. Jones testified that when he arrived at the residence 
with the $2,500.00, defendant went out the back door of the residence 
and returned a few minutes later with the cocaine. Jones also testi- 
fied that he had purchased cocaine from defendant at this residence 
before, and that each time, defendant would leave the residence 
through the back door and return minutes later with the drugs. 
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On 17 June 1998, Officer Anthony again arranged through Gullie 
to purchase two more ounces of cocaine through Jones. Again, 
Jones instructed Officer Anthony to come back for the drugs in one 
hour. Officer Anthony complied. When Jones thereafter left his 
residence, law enforcement officers followed. Jones was observed 
driving to a residence off Oak Ridge Duncan Road. Jones testified 
that on this occasion, as on 12 June 1998, he met defendant at the Oak 
Ridge Duncan Road residence and gave defendant Officer Anthony's 
money, whereupon defendant left the residence through the back 
door and returned momentarily with two ounces of cocaine. The 
same chain of events occurred on 17 July 1998. Officer Anthony and 
Gullie met with Jones, who took Officer Anthony's money. Jones tes- 
tified that defendant gave him cocaine in exchange for the money. 
Officer Anthony and Gullie returned later to pick up two ounces 
of cocaine. 

On 22 July 1998, the Wake County Drug Task Force planned a 
"buyhust" in which the officers planned to arrest the participants in 
the drug transaction at its conclusion. Law enforcement officers con- 
ducted surveillance throughout the transaction on Officer Anthony, 
Gullie, Jones, and defendant. Law enforcement officers, including 
Deputy Duncan Jaggers of the Harnett County Sheriff's Office, moni- 
tored the area around the Oak Ridge Duncan Road residence. Officer 
Anthony commenced the "buyhust" by bringing $5,100.00 to Gullie 
and telling him he wished to buy four ounces of cocaine. Officer 
Anthony and Gullie met with Jones, gave him the money, and then 
returned to Gullie's residence. Jones testified that he contacted 
defendant on his beeper, and defendant confirmed that he could sup- 
ply the drugs. Jones drove to the Oak Ridge Duncan Road residence 
and met with defendant. Jones testified defendant left the house 
momentarily and returned with four baggies containing four ounces 
of cocaine. 

Deputy Jaggers testified that during the time Jones was meeting 
with defendant in the residence, he observed defendant leave the 
house alone and walk into a wooded area at the side of the house. 
Deputy Jaggers observed defendant enter the wooded area, kneel 
down, and bend over to where he could not see what defendant was 
doing. Deputy Jaggers testified that when defendant was bending 
down, he heard the sound of a "Mason jar lid when [it] get[s] rusted 
and [it's] been outside awhile, when you open [it] up how [it] 
squeak[s] when you open [it]." After hearing this noise, Deputy 
Jaggers observed defendant stand up, exit the woods, walk to the left 
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side of the house, and kneel down again. Although Deputy Jaggers 
could not see defendant when he knelt down, he heard the same 
noise of a rusted "Mason jar" opening when defendant knelt down. 
When defendant stood, Deputy Jaggers did not see anything in his 
hands, but stated there "was an extremely large bulge in his right 
front pocket of [his] pants." Defendant then re-entered the house. 
Jones testified that he then took the cocaine, and delivered it to 
Gullie and Officer Anthony at Gullie's house. 

Approximately two or three minutes after Jones left the resi- 
dence, defendant exited the house and got into a vehicle. Deputy 
Jaggers observed defendant pulling out of the driveway, and alerted 
the "car team" of officers that defendant was leaving. Defendant was 
apprehended shortly thereafter, and was returned to the Oak Ridge 
Duncan Road residence. Deputy Jaggers identified defendant as the 
person he had seen leave the residence moments before. Deputy 
Jaggers testified that defendant then initiated a conversation with 
him. When Deputy Jaggers approached defendant to identify him to 
the other officers, defendant addressed Officer Jaggers by name. 
Deputy Jaggers testified he did not recognize defendant from any 
prior time, but that defendant stated that he knew him. Deputy 
Jaggers testified that defendant then said to him, "[wlhat kind of trou- 
ble am I in?" Deputy Jaggers responded that he did not know. 
Defendant then continued to state to Deputy Jaggers that he did not 
"do that kind of stuff." Deputy Jaggers did not respond. 

The law enforcement officers then searched the grounds and the 
residence after receiving a warrant. Deputy Jaggers testified that he 
was walking into the house when defendant "called [him] over" and 
initiated a conversation with him. Deputy Jaggers testified that 
defendant continued to ask him what kind of trouble he was in, to 
which Deputy Jaggers finally responded, "you're in a lot of trouble 
right now." Defendant then said, "what can I do to help myself?" 
Deputy Jaggers responded that he thought defendant had requested 
an attorney, and therefore he would not be able to talk to him. 
Defendant then said, "[nlo, I want to help myself now while I can." 
Deputy Jaggers verified that defendant wanted to speak without an 
attorney present. Defendant continued to ask how he could help him- 
self, and Deputy Jaggers replied that defendant could show him 
where he had gone in the woods. 

Defendant showed Deputy Jaggers where he had gone in the 
woods, but stated there was nothing there anymore. Deputy Jaggers 
observed a hole approximately eighteen inches deep in the ground. 
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Defendant stated there had been a jar in the hole, but that he had 
taken the jar and placed it at the side of the house. Defendant took 
Deputy Jaggers to the side of the house where he moved some dirt 
and retrieved the jar, which contained what appeared to be cocaine 
residue. Deputy Jaggers then asked defendant what he had done with 
the money Jones had given him in exchange for the drugs. Defendant 
responded that he threw it out his car window when it appeared to 
him that he was being followed by law enforcement, and he volun- 
teered to show Deputy Jaggers where he had thrown the money. 

Defendant was tried on four counts of trafficking in cocaine by 
possession, four counts of trafficking in cocaine by delivery, and four 
counts of conspiracy to traffic in cocaine. The trial court dismissed 
three counts of conspiracy to traffic in cocaine, but submitted the 
remaining charges to the jury. Defendant did not testify at trial, but 
put on evidence of his good character and the fact that no drugs or 
money were recovered during the search of the Oak Ridge Duncan 
Road residence. On 24 September 1999, the jury returned guilty ver- 
dicts on three counts of trafficking in cocaine by possession, three 
counts of trafficking in cocaine by delivery, and one count of con- 
spiracy to traffic in cocaine. Defendant was sentenced to two con- 
secutive terms of thirty-five to forty-two months in prison. He 
appeals. 

Defendant brings forth two arguments on appeal: (1) the trial 
court erred in summarily denying his motion to suppress the testi- 
mony of Deputy Jaggers regarding defendant's statements without 
granting voir dire; and (2) the trial court erred in allowing the State 
to elicit testimony that defendant refused to be interviewed after he 
was placed in police custody and apprised of his constitutional rights. 

[I] Defendant first argues the trial court erred in summarily denying 
his motion to suppress Deputy Jagger's testimony about the state- 
ments defendant made to him in the course of the investigation at 
Oak Ridge Duncan Road. Defendant moved to suppress the testimony 
at trial after it had been introduced without objection. A motion to 
suppress "must state the grounds upon which it is made." N.C. Gen. 
Stat. Q 15A-977(a) (1999). A judge "may summarily deny the motion to 
suppress evidence if . . . [it] does not allege a legal basis for the 
motion." N.C. Gen. Stat. 15A-977(c). " '[Tlhe decision to deny sum- 
marily a motion which fails to set forth adequate legal grounds is 
vested in the sound discretion of the trial court.' " State u. Colbert, 
146 N.C. App. 506, 508, 553 S.E.2d 221, 223 (2001) (citation omitted). 
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Here, the basis of defendant's motion to suppress was two-fold: 
(1) the State failed to timely disclose within twenty working days of 
trial the substance of the statements made by Deputy Jaggers which 
the State intended to introduce; and (2) defendant's statements 
were made in violation of his Miranda rights. A defendant generally 
may only move to suppress evidence prior to trial. N.C. Gen. Stat. 
5 15A-975(a) (1999). However, a defendant may move to suppress for 
the first time during trial where "the State has failed to notify the 
defendant's counsel . . . sooner than 20 working days before trial, of 
its intention to use the evidence, and the evidence is . . . a statement 
made by a defendant." N.C. Gen. Stat. 3 15A-975(b). 

Defendant made a written request for disclosure on 5 November 
1998 in which he requested that the State divulge the substance of 
any oral statement made by defendant which the State intended to 
offer at trial. In response, the State provided a written report pre- 
pared by Special Agent Lacy Pittman of the State Bureau of 
Investigation ("SBI"). The report was a summary of Agent Pittman's 
telephone conversation with Deputy Jaggers following the 22 July 
1998 "buy/bust," regarding the events of that day. Deputy Jaggers tes- 
tified that he only gave Agent Pittman a "brief synopsis of what took 
place." Agent Pittman's notes from the conversation recounted that 
defendant retrieved the glass jar which appeared to contain cocaine 
residue, but the notes did not contain any information on the state- 
ments defendant made to Deputy Jaggers. The State also produced a 
written report prepared by SBI Special Agent Greg Tart concerning 
his surveillance observations from 22 July 1998. Agent Tart's report 
included information that defendant expressed that he knew Deputy 
Jaggers, and that defendant admitted to having thrown the money he 
obtained from Jones out of his car. 

Deputy Jaggers was interviewed by the State on 1 September 
1999 in preparation for trial. The State maintains that this was 
the first time Deputy Jaggers expressed in detail the extent of de- 
fendant's inculpatory statements, and that the State immediately 
informed defense counsel by telephone, followed by a written 
report on 3 September 1999, of the statements and the State's intent 
to use them. Deputy Jaggers was interviewed by Agent Pittman a 
few days later, at which time Deputy Jaggers provided even more 
detail about his surveillance activities on 22 July 1998, and the state- 
ments defendant made to him. Defense counsel was also provided 
with this information, although less than twenty working days before 
trial. 
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In denying defendant's motion, the trial court found that the State 
notified defendant in a timely fashion as soon as the details of 
defendant's statements became known to the State. Under N.C. Gen. 
Stat. 5 15A-903 (1999), upon a motion of a defendant, the State must 
divulge in writing or recorded form, the substance of any of the 
defendant's oral statements relevant to the subject matter of the case 
"within the possession, custody or control of the State, the existence 
of which is known to the prosecutor or becomes known to him prior 
to or during the course of trial." N.C. Gen. Stat. § 15A-903(a)(2). The 
record reflects that the State complied with N.C. Gen. Stat. 3 158-903 
in divulging the substance of defendant's statements as soon as that 
information was discovered through further questioning of Deputy 
Jaggers. 

The trial court also found that the information provided by the 
reports which the State disclosed in advance of twenty working days 
prior to trial put defendant on notice that the State would attribute 
statements to defendant. Those reports included information that 
defendant retrieved the glass jar which appeared to contain cocaine 
residue, and that defendant admitted to having thrown away the 
money he received in exchange for the drugs. In addition, the trial 
court determined defendant's motion was not timely. Defense coun- 
sel moved to suppress Deputy Jagger's testimony only after he had 
testified about defendant's statements without objection. In fact, 
defense counsel vigorously cross-examined Deputy Jaggers on his 
testimony regarding defendant's statements. 

We hold the trial court did not abuse its discretion in summarily 
denying defendant's motion. Aside from the untimely nature of 
defendant's motion, we agree with the trial court that the State com- 
plied as best it could with defendant's request for disclosure, and that 
the State provided defendant with the substance of the statements it 
intended to use as soon as those statements became known to the 
State. Moreover, we discern no substantive legal basis upon which 
the trial court should have granted the motion. We disagree with 
defendant that the motion should have been granted on the basis that 
defendant's statements were made in violation of his Miranda  rights. 
Specifically, defendant argues the statements were made after 
defendant was in custody and had requested an attorney, but before 
he had been informed of his Miranda rights. 

" 'The Miranda warnings and waiver of counsel are required only 
when an individual is being subjected to custodial interrogation. 
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"Custodial interrogation" means questioning initiated by law 
enforcement officers after a person has been taken into custody or 
otherwise deprived of his freedom of action in any significant way.' " 
State v. Kincaid, 147 N.C. App. 94, 101, 555 S.E.2d 294, 300 (2001) 
(citations omitted) (emphasis added). " 'Neither Miranda warnings 
nor waiver of counsel is required when police activity is limited to 
general on-the-scene investigation.' " Id. (citation omitted). 

In the present case, conceding defendant was "in custody," 
defendant's Miranda rights were not violated because his inculpa- 
tory statements were not made during a custodial interrogation as 
that term has been defined by our United States Supreme Court. See 
Miranda v. Arizona, 384 U.S. 436, 444, 16 L. Ed. 2d 694, 706 (1966) 
(custodial interrogation requires questioning be initiated by law 
enforcement). Deputy Jagger's testimony clearly establishes that 
defendant initiated the conversation which led to his inculpatory 
statements. Defendant did not make the inculpatory statements in the 
context of a police-initiated interrogation, and thus was not required 
to have been informed of his Miranda rights. See State v. Holcomb, 
295 N.C. 608, 611-12, 247 S.E.2d 888, 891 (1978) (although defendant 
was in custody, evidence did not result from "custodial interrogation" 
where police did not initiate questioning). Defendant has failed to 
show the trial court abused its discretion in summarily denying his 
motion to suppress. This argument is overruled. 

[2] In his second argument, defendant contends he is entitled to a 
new trial because the trial court committed plain error in admitting 
testimony that defendant invoked his constitutional right to remain 
silent. Defendant failed to object to the introduction of the evidence 
when admitted, and we therefore may only review for plain error. 
Plain error is error " 'so fundamental as to amount to a miscarriage of 
justice or which probably resulted in the jury reaching a different ver- 
dict than it otherwise would have reached.' " State v. Parker, 350 N.C. 
411, 427, 516 S.E.2d 106, 118 (1999) (citation omitted), cert. denied, 
528 U.S. 1084, 145 L. Ed. 2d 681 (2000). 

The following colloquy took place between the prosecutor and 
Agent Tart on his direct examination: 

Q. Okay. Did you at some point try to interview Mr. Parks after 
he was arrested? 

A. Yes. 

Q. And when was that? 
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A. That was on Thursday, July the 23rd at approximately 1:38 
a.m. in the morning. 

Q. Would this be after the delivery that occurred in Wake 
County? 

A. Yes. 

Q. And would this be after the search warrant and the state- 
ments that Mr. Parks had earlier made to you? 

A. Yes. 

Q. Okay. And could you tell the jury, please, where it was that 
you tried to interview Mr. Parks and if you did, in fact, interview 
him. 

A. Yes. I attempted to interview Mr. Parks in an office in the 
Wake County Sheriff's Department Drug and Vice Unit. 

Q. And did you read Mr. Parks his rights? 

A. Yes. 

Q. And did he execute a waiver of those rights? 

A. He refused to waive his rights and refused to be interviewed. 

Q. And did the interview cease at  that time? 

A. Yes. 

We agree with defendant that the trial court's admission of this 
testimony regarding defendant's invocation of his right to remain 
silent was error. The State argues that our courts have recognized 
that such evidence is admissible when there is no specific incrimi- 
nating accusation being leveled at the defendant because then there 
can be no inference of guilt by silence. However, an identical argu- 
ment was recently rejected by this Court in State u. Jones, 146 N.C. 
App. 394, 553 S.E.2d 79 (2001). 

In Jones, an officer testified that the defendant, who had been 
arrested and was in police custody, understood his rights and stated 
that he wanted an attorney before saying anything to the officers. Id. 
at 397, 553 S.E.2d at 81. The officer testified that defendant asserted 
his right to have counsel prior to speaking, but continued to state that 
he wanted to tell the officers what had happened. Id.  at 397-98, 553 
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S.E.2d at 81-82. This Court observed that "[olur Supreme Court has 
held that the State may not introduce at trial evidence that a defend- 
ant exercised his constitutional rights." Id. at 398, 553 S.E.2d at 82. 

We specifically rejected the State's argument, based on State v. 
Williams, 305 N.C. 656, 292 S.E.2d 243 (19821, upon which the State 
relies here, that the admission of such testimony was not error 
because it was not used to infer.guilt. Jones, 146 N.C. App. at 398-99, 
553 S.E.2d at 82. We noted that Williams preceded State v. Ladd, 308 
N.C. 272,302 S.E.2d 164 (1983), in which our Supreme Court held that 
the admission of a defendant's statement in which he invoked his 
right to counsel was error. Jones, 146 N.C. App. at 399, 553 S.E.2d at 
82. We held that "to the extent that Williams holds that a defendant's 
statement in which he invokes his right to counsel [or to remain 
silent] may be admissible, we find that it has been superseded by the 
holding in Ladd." Id. Nevertheless, we concluded the defendant was 
unable to show that the error in admitting the testimony amounted to 
plain error in light of the compelling evidence of the defendant's guilt 
presented at trial. Id. at 399, 553 S.E.2d at 82-83. 

As in Jones, we hold in this case that while the trial court should 
not have admitted evidence that defendant refused to waive his con- 
stitutional rights and refused to be interviewed, defendant has failed 
to carry his burden of proving that the admission resulted in a mis- 
carriage of justice and the denial of a fair trial, or that a different 
result would have occurred absent the error. The evidence against 
defendant in this case, as in Jones, was compelling. In addition to the 
testimony of officers who observed defendant throughout the 
"buy/bust," Ronald Jones identified defendant as the person from 
whom he had obtained the cocaine for Officer Anthony on several 
occasions, including during the "buyhust" on 22 July 1998. Defendant 
made various voluntary inculpatory statements to Deputy Jaggers, 
including that he wanted to help himself out of trouble, that he could 
show Deputy Jaggers where he had gone in the woods and where he 
had put the jar, and that he had thrown the money given to him by 
Jones out of his car window when he realized he was being followed 
by law enforcement officers. Defendant did, in fact, retrieve the jar, 
which appeared to contain cocaine residue. 

Moreover, defendant invoked his right to remain silent after he 
voluntarily made these various inculpatory statements. In State v. 
Wilson, 354 N.C. 493,518-19, 556 S.E.2d 272,289 (20011, the Supreme 
Court recently noted that even if admission of the defendant's invo- 
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cation of his right to remain silent was error, it was harmless in light 
of the fact that at the time the defendant invoked his right, he had 
already inculpated himself through prior statements to the officers, 
and the prosecutor never implied that the statement was an admis- 
sion of guilt. Id. Likewise, the prosecutor in this case did not imply 
that defendant's invocation of his right to remain silent was an admis- 
sion of guilt. 

Even in Ladd, our Supreme Court held that although admission 
of the defendant's request to have counsel was error, in light of the 
overwhelming evidence of the defendant's guilt, any such error was 
harmless beyond a reasonable doubt. Ladd, 308 N.C. at 284, 302 
S.E.2d at 172. In light of the compelling evidence of defendant's guilt 
presented in this case, we cannot hold that admission of Agent Tart's 
testimony that defendant would not be interviewed did not constitute 
error " 'so fundamental as to amount to a miscarriage of justice or 
which probably resulted in the jury reaching a different verdict than 
it otherwise would have reached.' " See Parker, 350 N.C. at 427, 516 
S.E.2d at 118 (citation omitted). 

No error. 

Judges GREENE and TYSON concur. 

R.J. REYNOLDS TOBACCO COMPANY, PETITIONER v. NORTH CAROLINA DEPART- 
MENT O F  ENVIRONMENT & NATURAL RESOURCES, RESPUNDENT 

No. COA01-74 

(Filed 19 February 2002) 

1. Taxation- recycling credit-tobacco stems, scrap, and 
dust 

Recovered tobacco stems, scrap and dust used in cigarette 
manufacturing are "solid waste" within the meaning of the 
statutes providing tax benefits for equipment used in resource 
recovery or recycling. The stems, scrap, and dust used in this 
process would otherwise be discarded. N.C.G.S. $ 5  130A-290(35), 
105-275(8) (b). 
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2. Administrative Law- superior court review-agency find- 
ings omitted 

The trial court did not err by omitting all or part of respond- 
ent-agency's findings regarding a tax certification for re-using dis- 
carded tobacco stems, scrap, and dust where one finding 
involved the storage of the discarded tobacco materials, but there 
is no requirement that materials to be recycled be discarded; 
other findings merely showed that petitioner successfully incor- 
porated its recycling process into its manufacturing program; and 
previous certifications were not relevant to the denial of this 
application. 

3. Administrative Law- denial of recycling tax certifica- 
tion-arbitrary and capricious 

Respondent-agency's denial of an application for a recycling 
tax certification without an inspection of the facility evinced a 
lack of fair and careful consideration under the circumstances 
and was arbitrary and capricious. 

Appeal by respondent from order entered 20 September 2000 by 
Judge W. Douglas Albright in Forsyth County Superior Court. Heard 
in the Court of Appeals 26 November 2001. 

Kilpatrick Stockton LLE: by Alnn H. McConn,ell and Theodore C. 
Edwards, 11, for petitioner-appellee. 

Attorney General Roy A. Cooper, III, by Assistant Attorney 
General Nancy E. Scott, for respondent-appellant. 

MARTIN, Judge. 

On 16 April 1998, petitioner, R.J. Reynolds Tobacco Company 
("Reynolds") applied to respondent, North Carolina Department of 
Environment and Natural Resources ("DENR") for tax certification of 
certain newly installed equipment as solid waste recycling or 
resource recovery equipment, pursuant to G.S. $5  105-275(8)(b), 
105-122(b), 105-130.5, and 105-130.10. By letter dated 4 September 
1998, DENR denied Reynolds' tax certification application, based 
upon its assertion that the materials processed by the equipment 
were not waste materials. Reynolds petitioned for a contested case 
hearing pursuant to G.S. 5 150B-23. 

The Tax Certification Program, codified at G.S. $5 105-275(8)(b), 
105-122(b), 130A-290(35), 105-130.5, and 105-130.10 provides tax 
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benefits for capital investments in facilities and equipment used 
exclusively for resource recovery or recycling of or from solid waste. 
These tax benefits include the exclusion of real and personal 
property from the local city and county ad valorem tax base, deduc- 
tion of the value of the facilities and equipment from the value of 
property upon which the corporate franchise tax is levied, and rapid 
amortization of the construction, purchase and installation cost of 
the facilities, resulting in increased deductions from corporate tax- 
able income. DENR must certify a facility's eligibility for participa- 
tion before a facility receives any tax benefits for its recycling 
program. 

Reynolds first submitted a request to DENR for tax certification 
for a resource recovery facility and equipment in Building 603 at its 
Whitaker Park manufacturing facility in 1982. DENR issued Reynolds 
a tax certification covering the building, land, and equipment listed in 
the application. From 1986 until 1995, Reynolds applied for and 
received eight additional tax certifications from DENR for new equip- 
ment purchased and installed in Building 603 at Whitaker Park. 
DENR conducted an inspection before granting certification upon 
each of these applications. DENR issued its 4 September 1998 letter 
denying Reynolds' April 1998 application, the first time it had denied 
an application for tax certification for Building 603, without conduct- 
ing any inspection. 

In manufacturing tobacco products, Reynolds buys tobacco 
leaves at auction. The tobacco is sent to a stemmery, where the stems 
(hard, woody part of the leaf) are separated from the lamina portion 
of the leaf (material in between the stems). The separation process 
also generates small scraps of tobacco (scraps) and very fine scraps 
of tobacco (dust). The usable tobacco lamina material is sent to the 
manufacturing operation where it is blended and processed into cig- 
arettes. The stems, scraps and dust are packed into containers and 
sent to a storage facility until they are either processed into reconsti- 
tuted sheet tobacco, through a process known as the G-7 process, or 
are discarded. The reconstituted sheet tobacco is shredded and 
blended with the processed lamina strips and made into filler for cig- 
arettes. The reconstituted tobacco filler is part of most brands of cig- 
arettes made by Reynolds, and enables cigarettes to be made with 
lower tar and nicotine content which has been demanded by smoking 
consumers. 

Reynolds uses approximately seventy million pounds of tobacco 
stems, scrap and dust each year in making reconstituted sheet 
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tobacco. Reynolds also disposes of between five and seven million 
pounds of tobacco waste materials in landfills each year. This ma- 
terial is of a lower quality than the stems, scrap and dust used in the 
G-7 process; much of it is generated by the manufacturing process, 
rather than the stemmery, though some tobacco waste generated by 
the stemmery is also disposed of. 

In order to keep up with its production requirements for recon- 
stituted tobacco, Reynolds imports tobacco stems purchased over- 
seas. Reynolds sells reconstituted tobacco to other manufacturers of 
tobacco products, and manufactures reconstituted sheet tobacco for 
other tobacco manufacturers, using stems, scraps and dust supplied 
by them. One of Reynolds' witnesses testified that even if there were 
no tax incentives for recycling and resource recovery of or from solid 
waste, Reynolds would still operate the G-7 process because of its 
cost-effectiveness. 

An administrative law judge issued a recommended decision 
upholding DENR's denial of Reynolds' 1998 application for tax certi- 
fication. DENR subsequently issued its final agency decision, in 
which it adopted the recommended decision of the administrative 
law judge and denied certification. Reynolds filed a timely petition 
for judicial review of the final agency decision pursuant to G.S. 
Q 150B-43 et seq. The Forsyth County superior court reversed the 
final agency decision and ordered DENR to approve Reynolds' appli- 
cation for tax certification. The superior court concluded that the 
tobacco scrap, stems and dust used to make reconstituted sheet 
tobacco are "solid waste" within the meaning of G.S. 3 130A-290(35) 
and therefore Reynolds' resource recovery and recycling equipment 
qualified for inclusion in the North Carolina Tax Certification 
Program. The court also concluded that DENR's final agency decision 
was not supported by substantial evidence, was in excess of its statu- 
tory authority because DENR had failed to inspect the Reynolds facil- 
ity after receiving a complete application for tax certification as 
required by 15A NCAC 13B. 1508(d), and was arbitrary and capricious. 
DENR appeals. 

Judicial review of administrative agency decisions is governed by 
the North Carolina Administrative Procedure Act (APA), codified at 
Chapter 150B of the General Statutes. Henderson v. N.C. Dept. of 
Human Resources, 91 N.C. App. 527,372 S.E.2d 887 (1988). The supe- 
rior court is authorized to reverse or modify an agency's final deci- 
sion under G.S. Q 150B-51(b) 
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if the substantial rights of the petitioners may have been preju- 
diced because the agency's findings, inferences, conclusions, or 
decisions are: 

(1) In violation of constitutional provisions; 

(2) In excess of the statutory authority or jurisdiction of the 
agency; 

(3) Made upon unlawful procedure; 

(4) Affected by other error of law; 

(5) Unsupported by substantial evidence admissible under 
G.S. 150B-29(a), 150B-30, or 150B-31 in view of the entire 
record as submitted; or 

(6) Arbitrary or capricious. 

The proper standard of review by the superior court is determined by 
the particular issues presented on appeal. In  re Appeal by McCrary, 
112 N.C. App. 161, 435 S.E.2d 359 (1993). When the petitioner 
contends the agency decision was affected by an error of law, G.S. 
§ 150B-51(b)(1)(2)(3) & (4), de novo review is the proper standard; if 
it is contended the agency decision was not supported by the evi- 
dence, G.S. 5 150B-51(b)(5), or was arbitrary and capricious, G.S. 
§ 150B-51(b)(6), the whole record test is the proper standard. 
Dillirzgham v. hT.C. Dept. of Human Resources, 132 N.C. App. 704, 
513 S.E.2d 823 (1999). The reviewing court may be required to utilize 
both standards of review if warranted by the nature of the issues 
raised. McCrary, 112 N.C. App. 161, 435 S.E.2d 359. 

In seeking judicial review of DENR's decision in this case, 
Reynolds alleged that the decision was based on an error of law, that 
the decision was not supported by the evidence, and that the decision 
was arbitrary and capricious. Therefore, the superior court was 
required to employ both a de novo review for errors of law, and a 
whole record review to determine whether DENR's decision was sup- 
ported by substantial evidence and whether it was arbitrary and 
capricious. Our review of the superior court's decision requires that 
we review the order for error of law to determine whether that court 
employed the appropriate standard of review and whether it did so 
correctly. ACT-UP Triangle v. Comm'n fo r  Health Se.ruices, 345 N.C. 
699,483 S.E.2d 388 (1997). 
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[I] In those cases where the superior court is required to employ a 
de novo standard of review of the agency's decision, appellate review 
of the superior court's order requires that this Court also review the 
agency's decision de novo. McCrary, supra. De novo review requires 
the court to " 'consider a question anew, as if not considered or 
decided by the agency' previously. . . ." and to "make its own findings 
of fact and conclusions of law . . ." rather than relying upon those 
made by the agency. Jordan v. Civil Sew. Bd. of Charlotte, 137 N.C. 
App. 575, 577, 528 S.E.2d 927, 929 (2000) (citation omitted). 

The Tax Certification Program provides an exemption from 
taxation for 

[rleal or personal property that i s  used or, i f  under constmc- 
tion, i s  to be used exclusively fo,r recycling or resource recover- 
ing of or from solid waste, if the Department of Environment 
and Natural Resources furnishes a certificate to the tax supervi- 
sor of the county in which the property is situated stating the 
Department of Environment and Natural Resources has found 
that the described property has been or will be constructed or 
installed, complies or will comply with the rules of the 
Department of Environment and Natural Resources, and has, or 
will have as i t s  primary purpose recycling or resource recover- 
ing  of or from solid waste. 

N.C. Gen. Stat. § 105-275(8)(b) (emphasis added). Thus, whether the 
tobacco stems, scraps and dust used in Reynolds' G-7 process is 
"solid waste" is critical to a determination of this matter. 

G.S. § 130A-290(35) provides in pertinent part: 

"Solid waste" means any hazardous or nonhazardous garbage, 
refuse or sludge from a waste treatment plant, water supply treat- 
ment plant, or air pollution control facility, domestic sewage and 
sludges generated by the treatment thereof in sanitary sewage 
collection, treatment and disposal systems, and other material 
that i s  either discarded or i s  being accumulated, stored or 
treated prior to being discarded, or has served its original 
intended use and is generally discarded, including solid, liquid, 
semisolid or contained gaseous material resulting from indus- 
trial, institutional, commercial and agricultural operations, and 
from community activities . . . (emphasis added). 
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Whether the tobacco stems, scrap and dust used by Reynolds in its 
G-7 process to make reconstituted sheet tobacco comes within the 
statutory definition, then, is a question of law. McCrary, supra. 
(Incorrect statutory interpretation constitutes an error of law). In 
reviewing DENR's denial of Reynolds' 1998 application for tax certi- 
fication, the superior court found the evidence in the official record 
with respect to Reynolds' use of the G-7 process to make reconsti- 
tuted sheet tobacco from stems, scrap and tobacco dust supported a 
conclusion that such materials are "solid waste" within the meaning 
of G.S. Q 130A-290(35). The superior court concluded that DENR's 
conclusion to the contrary in its Final Agency Decision was an error 
of law. In so doing, the superior court correctly utilized the de novo 
standard of review. In order for this Court to properly conduct its 
review of the superior court order, we must also review de novo 
DENR's conclusion that "[tlobacco scrap, tobacco stems, and 
tobacco dust used in the G-7 process are not 'solid waste' within the 
meaning of N.C. Gen. Stat. 5 130A-290(35)." McCrary, supra. 

"Statutory interpretation properly begins with an examination of 
the plain words of the statute." Cowell v. Divis ion of Social S e w s . ,  
332 N.C. 141, 144, 418 S.E.2d 232, 235 (1992). "If the language of the 
statute is clear and is not ambiguous, we must conclude that the leg- 
islature intended the statute to be implemented according to the plain 
meaning of its terms." Hyler u. GTE Prods. Co., 333 N.C. 258,262,425 
S.E.2d 698, 701 (1993). "[A] statute must be considered as a whole 
and construed, if possible, so that none of its provisions shall be ren- 
dered useless or redundant." Builders,  Znc. v. C i ty  of Winston- 
Salem, 302 N.C. 550, 556, 276 S.E.2d 443, 447 (1981). "It is presumed 
that the legislature intended each portion to be given full effect and 
did not intend any provision to be mere surplusage." Id. (citations 
omitted). Though we have held that "tax exemption statutes must be 
strictly construed against exemption . . .," we have observed "that 
such statutes should not be given a narrow or stingy construction." I n  
re Wake Forest University,  51 N.C. App. 516, 521, 277 S.E.2d 91, 94, 
disc. review denied, 303 N.C. 644, 281 S.E.2d 391 (1981) (citations 
omitted). 

Applying these tenets to the statutory definition of "solid waste," 
we conclude that the tobacco scrap, stems and dust used in Reynolds' 
G-7 process fall within it. The statutory definition includes "material 
that is either discarded or is being accumulated, stored or treated 
prior to being discarded . . . ." The language of the statute is clear and 
we must interpret the statute according to the plain meaning of its 
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terms. The record evidence before DENR is undisputed that the 
tobacco stems, scrap and dust are waste materials generated in 
the stemmery, that Reynolds accumulates and stores such materials 
after the tobacco lamina leaves the stemmery, and that such ma- 
terials remain in storage until they are either used in the G-7 process 
or discarded. Were it not for the G-7 process, all of the stems, scrap 
and dust generated by the stemmery process would be discarded. 
Thus, we hold that the tobacco stems, scrap and dust utilized in 
Reynolds' G-7 process are "solid waste" within the meaning of G.S. 
5 130A-290(35). 

In so holding, we reject DENR's argument that our decision 
should be guided by federal case law interpreting the definition of 
"solid waste" as used in the federal Resource Conservation and 
Recovery Act (RCRA), 42 USC 3 6901 et seq. North Carolina's statute 
contains broader language than the federal statute in defining "solid 
waste," expanding the phrase "other discarded material" contained in 
the federal definition, 42 USC 5 6903(27), to include "and other mate- 
rial that is either discarded or is being accumulated, stored or treated 
prior to being discarded, or has served its original intended use and 
is generally discarded." N.C. Gen. Stat. 5 130A-290(35). Because the 
state definition is broader than the federal definition, we will not rely 
on federal case law in our interpretation. 

[2] In reviewing Reynolds' contentions that DENR's final decision 
was not supported by substantial evidence and was arbitrary and 
capricious, the superior court was required to conduct a whole 
record review. In its order, the superior court asserted that it had 
"reviewed the entire record in this matter and applied the 'whole 
record' test . . . ." 

"The 'whole record' test requires the reviewing court to examine 
all competent evidence (the 'whole record') in order to determine 
whether the agency decision is supported by 'substantial evidence.' " 
Amanini v. N.C. Dept. of Human Resources, 114 N.C. App. 668,674, 
443 S.E.2d 114, 118 (1994). Substantial evidence has been defined as 
"such relevant evidence as a reasonable mind might accept as ade- 
quate to support a conclusion." Comr. of Ins. v. Rating Bureau, 292 
N.C. 70, 80, 231 S.E.2d 882, 888 (1977). In applying the whole record 
test, the reviewing court must "take into account both the evidence 
justifying the agency's decision and the contradictory evidence from 
which a different result could be reached." Lackey v. Dept. of Human 
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Resources, 306 N.C. 231, 238, 293 S.E.2d 171, 176 (1982). Under this 
test, the reviewing court is not allowed to replace the agency's judg- 
ment as between two reasonably conflicting views, even though the 
court could justifiably have reached a different conclusion had the 
matter been before it de novo. Meads v. N.C. Dept. of Agric., 349 N.C. 
656, 509 S.E.2d 165 (1998). Additionally, a decision by an administra- 
tive agency "is arbitrary and capricious if it clearly evinces a lack of 
fair and careful consideration or want of impartial, reasoned deci- 
sionmaking." Joyce v. Wins tonSalem State Univ. ,  91 N.C. App. 153, 
156, 370 S.E.2d 866, 868, cert. denied, 323 N.C. 476, 373 S.E.2d 862 
(1988). 

DENR contends that there was substantial evidence to support 
its denial of Reynolds' application for tax certification and that the 
superior court misapplied the whole record test by impermissibly 
substituting its judgment for that of the agency by omitting all or part 
of many of DENR's findings of fact, by adding new findings of fact, 
and by basing its conclusions of law on the court's findings rather 
than the agency's findings. We reject DENR's contentions. 

DENR specifically argues that the trial court erred in omitting 
DENR's findings that Reynolds has not discarded the tobacco stems, 
scrap and dust used to make reconstituted sheet tobacco but instead 
has aged and stored these materials before reconstituting them into 
sheet tobacco. However, whether Reynolds has discarded the ma- 
terials is irrelevant to the inquiry of whether the tobacco stems, scrap 
and dust are "solid waste;" the definition of "solid waste," as dis- 
cussed earlier, includes ". . . material that is either discarded or i s  
being accumulated, stored or  treated prior to being discarded . . . ." 
N.C. Gen. Stat. 130A-290(35) (emphasis added). Therefore, there is 
no requirement that the materials actually be discarded. DENR's 
argument, carried to its logical conclusion, would mean that taxpay- 
ers who successfully recycle waste materials would no longer qualify 
for tax certification because they no longer discard the waste materi- 
als. Such a proposition would be absurd and clearly contrary to the 
legislative intent to encourage the recovery and recycling of solid 
waste. 

For similar reasons, we reject DENR's arguments that the su- 
perior court erred in omitting DENR's findings: (1) that reconstituted 
sheet tobacco is integral and necessary to almost all of Reynolds' 
brands of cigarettes, where it has been a major tool for designing cig- 
arettes with lower tar and nicotine content, as demanded by the 
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smoking public; (2) that Reynolds buys tobacco stems overseas to 
keep up with its production requirements for reconstituted tobacco; 
(3) that Reynolds finds it is economical to utilize as much of the 
tobacco leaf as possible in its products; (4) that tax incentives were 
not determinative of whether Reynolds operated the G-7 process and 
that Reynolds would continue to operate the G-7 process without the 
tax certification program; and (5) that reconstitution of tobacco 
stems, scrap, and dust is widespread throughout the tobacco indus- 
try. These findings merely show that Reynolds has successfully incor- 
porated its recycling process into its manufacturing program; such 
findings have no bearing on whether the materials should be consid- 
ered "solid waste." Therefore, it was unnecessary for the superior 
court to have included these findings in its order. 

DENR further contends the superior court erred in omitting its 
findings of fact with respect to its previous certifications of Reynolds' 
G-7 facility and equipment, and DENR's explanation for denying the 
1998 application when it had approved nine similar applications, 
beginning in 1982. None of these findings were relevant, however, 
to a determination of whether there was substantial evidence 
supporting the agency's denial of Reynolds' 1998 application for tax 
certification. 

DENR additionally contends the superior court erred by finding 
the following facts in its order: 

18. Without the G-7 process, the tobacco scrap, stems and dust 
could not be used to make cigarettes. 

19. Without the G-7 process, most of Reynolds' tobacco scrap, 
stems, and dust would be discarded in landfills. 

Such facts, however, were made in regard to the superior court's 
determination that the materials were "solid waste," a matter of law 
to be decided under de novo review, as previously discussed. 

For the foregoing reasons, we conclude that the superior court 
did not impermissibly apply its judgment for that of the agency in 
conducting the whole record review in this case. After carefully 
reviewing the whole record before the agency in this matter, we agree 
with the trial court that there was not substantial evidence to support 
the agency's decision that the materials utilized in Reynolds' G-7 
process were not "solid waste" and denying tax certification to the 
land and equipment associated with that process. 
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[3] The superior court also concluded that DENR's failure to inspect 
the Building 603, Whitaker Park facility, as required by 15A NCAC 
13B.l508(d), prior to its decision to deny the application was "indica- 
tive of a lack of fair and careful consideration by DENR" and that its 
denial of Reynolds' 1998 application was arbitrary and capricious. 
15A NCAC 13B.1500 et seq. sets forth standards for the special tax 
treatment given resource recovery equipment and facilities. 
Applications for tax certification are governed by rule .I508 which 
provides, in pertinent part, that upon "proper receipt" of the infor- 
mation required by the rule "a representative of the Division of Solid 
Waste Management shall inspect said facilities and equipment." 15A 
NCAC 13B. 1508(d). 

DENR argues that if the application discloses on its face that the 
facility is not eligible for certification, no inspection is required, as 
there has been no "proper receipt" of an application. We need not 
decide, in this case, what constitutes a "proper receipt" or when 
inspection is required; the record shows that DENR had inspected 
this same facility on nine previous occasions, had approved certifica- 
tion for the facility after each of those inspections, and denied certi- 
fication of the 1998 application after erroneously characterizing the 
materials utilized in the process as "home scrap," an error which 
would have been apparent upon inspection. Under these circum- 
stances, we agree with the trial court's conclusion that DENR's denial 
of the application without inspection evinced a lack of fair and care- 
ful consideration and was arbitrary and capricious. 

Because the superior court is authorized to reverse an agency 
decision upon any of the grounds specified in G.S. § 150B-51(b), and 
we have determined the court in this case was correct in its conclu- 
sion that DENR's denial of Reynolds' application was affected by an 
error of law and was arbitrary and capricious, we need not discuss 
DENR's remaining arguments with respect to the superior court's 
order. For the foregoing reasons, we affirm the superior court's rever- 
sal of DENR's final agency decision denying Reynolds' 16 April 1998 
application for tax certification of the land and equipment associated 
with its G-7 process for reconstituted sheet tobacco and its order 
requiring DENR to approve the application. 

Affirmed. 

Chief Judge EAGLES and Judge BIGGS concur. 
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Police Officers- special separation allowance-disability 
retirement-service retirement 

The trial court erred in a declaratory judgment action by 
finding that plaintiff former police officer was eligible for a 
special separation allowance under N.C.G.S. $3  143-166.41 and 
143-166.42, because: ( I )  the officer retired on a disability retire- 
ment, and an initial requirement of eligibility is retirement on a 
basic service retirement; (2)  N.C.G.S. 3 128-26 does not allow 
creditable service for disability retirement; and (3) the time the 
officer spent on disability retirement does not qualify as either 
prior service or membership service under N.C.G.S. 9 128-21(8). 

Judge GREENE concurring in a separate opinion. 

Appeal by respondent from judgment entered 22 August 2000 by 
Judge L. Oliver Noble, Jr. in Mecklenburg County Superior Court. 
Heard in the Court of Appeals 9 October 2001. 

DeVore, Acton & Stafford, PA., by Fred W DeVore, 111, for 
petitioner-appellee. 

Assistant City Attorney Hope A. Root for respondent-appellant. 

Special Deputy Attorney General Alexander McC. Peters, 
Amicus Curiae for The Board of Trustees of the North Carolina 
Local Government Employees' Retirement System, the Teachers' 
and State Employees' Retirement System of North Carolina, 
and of the Retirement Systems Division, Department of State 
Treasurer. 

THOMAS, Judge. 

Respondent, the City of Charlotte (City), appeals a declaratory 
judgment finding a former police officer to be eligible for a special 
separation allowance. 

The separation allowance is a monthly supplemental payment 
lasting up to seven years that is payable to officers who, among other 
requirements, retire before reaching age sixty-two. 
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Petitioner, Lloyd M. Cochrane, Jr. (Cochrane), retired from the 
City of Charlotte police force on a disability retirement in 1983 under 
the Law Enforcement Officers' Retirement System (LEORS), gov- 
erned by Chapter 143 of the North Carolina General Statutes. On 1 
January 1986, all assets of LEORS were transferred to the Local 
Government Employees' Retirement System (LGERS), with members 
and beneficiaries of LEORS becoming members and beneficiaries of 
LGERS. See N.C. Gen. Stat. 3 143-166.50(b) (1999). Cochrane's bene- 
fits are therefore now payable by LGERS, governed by Chapter 128 of 
the North Carolina General Statutes. 

In March, 2000, having never received the separation allowance, 
Cochrane filed a petition for declaratory judgment asking the court to 
determine the rights and responsibilities of the parties under N.C. 
Gen. Stat. 5 143-166.41. That section is titled "Special separation 
allowance." 

The City answered that an initial eligibility requirement for the 
allowance, before any other factors need be considered, is that 
the officer retire on a service retirement. Cochrane, the City ar- 
gues, retired on a disability retirement and therefore is not among 
those eligible. 

After a hearing during the 27 July 2000 term of Mecklenburg 
County Superior Court, the trial court denied the City's motion for 
summary judgment and found Cochrane eligible for the special sepa- 
ration allowance under N.C. Gen. Stat. 5 5  143-166.41 and 143-166.42. 
Section 143-166.42 extends the special separation allowance statute 
to law enforcement officers employed by the local government. 

The trial court based its decision on a finding of ambiguities in 
Chapter 128. The trial court determined that: "Since the statute is 
ambiguous regarding whether or not a police officer who is on 
disability retirement is a member of the retirement system while on 
disability, the Court resolves the ambiguity in favor of the Petitioner 
and finds that the term 'creditable service' includes the time spent 
on disability retirement as credit allowed under the retirement sys- 
tem and therefore, the Petitioner meets the requirements of N.C.G.S. 
8 143-166.41." 

The City appeals, arguing that under the plain language of both 
special separation allowance statutes, an initial requirement of eligi- 
bility is retirement on a service retirement. Cochrane, the City argues, 
fails to meet this fundamental requirement because he retired on a 



IN THE COURT OF APPEALS 623 

COCHRANE v. CITY OF CHARLOTTE 

[I48 N.C. App. 621 (2002)l 

disability retirement. The City also contests the trial court's conclu- 
sions that: (1) the term "creditable service" is ambiguous under sec- 
tion 143-166.41; and (2) Chapter 128 is ambiguous regarding whether 
an officer who is retired on a disability retirement is a "member" or a 
"beneficiary" of LGERS, and regarding whether that distinction 
makes a difference in this case. 

For the reasons herein, we agree with the City that eligibility for 
the special separation allowance requires the officer to have retired 
on a basic service retirement. 

On appeal, a trial court's findings of fact in a bench trial have the 
force of a jury verdict and are conclusive if supported by competent 
evidence. State v. Coronel, 145 N.C. App. 237,250,550 S.E.2d 561,570 
(2001). Conclusions of law drawn by the court from the facts found, 
however, involve legal questions and are always reviewable de novo 
by the appellate court. Mann Contr'rs, Inc. v. Rair with Goldsmith 
Consultants-11, Inc., 135 N.C. App. 772, 775, 522 S.E.2d 118, 121 
(1999). 

Our initial inquiry is whether Cochrane was precluded from con- 
sideration for the special separation allowance because he retired on 
a disability retirement. 

Section 143-166.41 provides: 

(a) [Elvery sworn law-enforcement officer . . . employed by a 
State department, agency, or institution who qualifies under 
this section shall receive, beginning on the last day of the 
month in which he retires on a basic service retirement under the 
provisions of GS. 135-5(a) or G.S. 143-166(y), an annual sep- 
aration allowance equal to eighty-five hundredths percent 
(0.85%) of the annual equivalent of the base rate of compensation 
most recently applicable to him for each year of creditable serv- 
ice. The allowance shall be paid in 12 equal installments on the 
last day of each month. To qualify for the allowance the officer 
shall: 

(1) Have (i) completed 30 or more years of creditable service or, 
(ii) have attained 55 years of age and completed five or more 
years of creditable service; and 

(2) Not have attained 62 years of age; and 
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(3) Have completed at least five years of continuous service as a 
law enforcement officer . . . immediately preceding a service 
retirement. Any break in the continuous service required by this 
subsection because of disability retirement . . . shall not 
adversely affect an officer's qualification to receive the 
allowance, provided the officer returns to service within 45 days 
after the disability benefits cease and is otherwise qualified to 
receive the allowance. 

N.C. Gen. Stat. 143-166.41 (1999) 

Effective 1 January 1987, N.C. Gen. Stat. 5 143-166.42 extended 
the coverage of the special separation allowance statute to law 
enforcement officers employed by local government: 

On and after January 1, 1987, the provisions of G.S. 143-166.41 
shall apply to all eligible law-enforcement officers . . . who are 
employed by local government employers, except as may be pro- 
vided by this section. As to the applicability of the provisions of 
G.S. 143-166.41 to locally employed officers, the governing body 
for each unit of local government shall be responsible for making 
determinations of eligibility for their local officers retired under 
the provisions q f  G.S. 128-27(a) . . . . 

N.C. Gen. Stat. # 143-166.42 (1999) (emphasis added). We note 
there is no assignment of error or contention by any party that sec- 
tion 143-166.42 is inapplicable to Cochrane because he retired prior 
to 1 January 1987, and therefore we do not address it. 

Section 128-27(a), referenced in the foregoing statute, is entitled 
"Service Retirement Benefits," and does not include disability retire- 
ment. Disability retirement has different requirements and is found in 
N.C. Gen. Stat. # 128-27(c), entitled "Disability Retirement Benefits." 
Cochrane retired under 128-27(c), not 128-27(a). 

Additionally, section 143-166.41 provides that the separa- 
tion allowance begins on "the last day of the month in which [the offi- 
cer] retires on a basic service retirement under the provisions of G.S. 
135-5(a) or G.S. 143-166(y)." N.C. Gen. Stat. Pi 143-166.41(a) (1999) 
(emphasis added). Section 135-5(a) sets forth the service retirement 
benefits for the State retirement system. Section 143-166 has been 
repealed. Act of June 27th, 1985, ch. 479, see. 196(t), para.(t), 1985 
N.C. Sess. Laws 412, 509. As with section 128-27(a), section 135-5(a) 
does not include disability retirement. The plain language of both 
special separation allowance statutes provides that the allowance is 
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for former local and state law enforcement officers who retired on a 
basic service retirement and not, as Cochrane contends, a disability 
retirement. 

Moreover, in order to be eligible for the separation allowance, an 
officer must have completed five years of continuous service as a law 
enforcement officer "immediately preceding a service retirement." 
N.C. Gen. Stat. # 143-166.41(a)(3) (1999). The subsection goes on to 
state that disability retirement will not adversely affect the continu- 
ous service requirement, "provided the officer returns to service 
within 45 days after the disability benefits cease and is otherwise 
qualified to receive the allowance." Id .  If disability retirement did not 
affect the continuous service requirement, such language would not 
be needed. Here, Cochrane did not return to work. 

Although we agree with the City that Cochrane does not qualify 
for the allowance because he did not retire on a service retirement, 
we proceed to address the trial court's conclusions: (1) that the term 
"creditable service" is ambiguous under section 143-166.41 and 
includes time spent on disability retirement; and (2) that statutory 
ambiguities exist regarding a disability retiree's status as a member 
or beneficiary and whether the distinction affects eligibility for the 
separation allowance. 

The definition of "creditable service" is first found in section 
143-166.41 itself, which provides: 

As used in this section, "creditable service" means the service for 
which credit is allowed under the retirement system of which the 
officer is a member. . . . 

N.C. Gen. Stat. 8 143-166.41(b) (1999). Cochrane receives his dis- 
ability retirement benefits from LGERS. LGERS defines "creditable 
service" at N.C. Gen. Stat. # 128-21(8), which provides: 

"Creditable service" shall mean "prior service" plus "membership 
service" for which credit is allowable as provided in G.S. 128-26. 

N.C. Gen. Stat. # 128-21(8) (1999). Section 128-26 does not allow cred- 
itable service for disability retirement. Instead, the statute credits 
service for actual time of employment, and also details the circum- 
stances under which an employee may purchase creditable service. 
See, e.g., N.C. Gen. Stat. # 128-26(a) (1999) (time taken off for military 
service); N.C. Gen. Stat. # 128-26(e) (unused sick leave); N.C. Gen. 
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Stat. 3 128-26(h) (employment with the General Assembly); N.C. 
Gen. Stat. Q 128-26(1) (approved leaves of absence); N.C. Gen. Stat. 
Q 128-26(0) (federal employment); N.C. Gen. Stat. Q 128-26(p) 
(part-time service); N.C. Gen. Stat. Q 128-26(s) (actual time of 
employment). 

Moreover, the time Cochrane spent on disability retirement 
qualifies as neither "prior service" nor "membership service" under 
section 128-21(8). Prior service is "service of a member rendered 
before . . . he becomes a member of the System." N.C. Gen. Stat. 
Q 128-21(17) (1999). Membership service is "service as an employee 
rendered while a member of the Retirement System." N.C. Gen. Stat. 
Q 128-21(14) (1999). Cochrane's time on disability retirement is not 
service rendered before he became, or while he was, a member of 
LGERS. 

Section 128-21(13) defines "member" as "any person included 
in the membership of the Retirement System as provided in G.S. 
128-24." N.C. Gen. Stat. Q 128-21(13). Section 128-24, entitled 
"Membership," provides that, "The membership of this Retirement 
System shall be composed as follows: (I) All employees entering or 
reentering the service of a participating employer after the date of 
participation in the Retirement System of the employer." N.C. Gen. 
Stat. 128-24(1) (1999). Membership is also contingent on continuing 
in that employment or, if employment has been terminated other than 
by retirement, on leaving one's accumulated contributions in LGERS. 
See N.C. Gen. Stat. Q 128-24(1a) (1999). A member ceases to be a 
member only if he "withdraw[s] his accumulated contributions or 
should he become a beneficiary or die." Id.  A beneficiary of LGERS is 
statutorily defined as "any person in receipt of a pension, an annuity, 
a retirement allowance or other benefit as provided by this Article." 
N.C. Gen. Stat. 5 128-21(6) (1999). Cochrane is in receipt of a dis- 
ability retirement allowance. He is, therefore, a beneficiary. 
Consequently, his time spent on disability is not counted toward cred- 
itable service. 

Cochrane also contends that officers on a disability retirement 
should be given "creditable service" because the term was used to 
calculate disability benefits. N.C. Gen. Stat. 5 143-166, which is now 
repealed, was used to calculate Cochrane's disability retirement 
income. The statute provided in pertinent part: 

[[Tlhe officer] shall receive a disability retirement equal to one 
and fifty-five one hundredths percent (1.55%) of his average final 
compensation. . . multiplied by the number of years of creditable 
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service which he would have had i f  he had continued in service 
until his 55th birthday. 

N.C. Gen. Stat. 5 143-166(y) (emphasis added). 

The statutory language Cochrane refers to is used solely for the 
calculation of the amount of the disability benefit payment. When cal- 
culating the amount, an officer is given the benefit of assuming he 
would have had creditable service until age 55. There is no statutory 
support for the contention that the above language is to be used in 
determining the number of years of creditable service. The statutory 
definition of "creditable service" does not refer to the calculation of 
disability benefits. Time spent on disability retirement does not 
qualify as "creditable service" and cannot be credited toward the 
thirty years of creditable service that is required under section 
143-166.41(a)(l). 

Cochrane further contends that, even if there is a distinction 
between service retirement and disability retirement, N.C. Gen. Stat. 
3 128-27(e)(6) eventually dissolves the distinction by converting his 
disability retirement to a service retirement upon the earliest date on 
which he would have qualified for an unreduced service retirement 
allowance. We disagree. 

Section 128-27(e)(6) specifies that a disability beneficiary is enti- 
tled to a service retirement allowance on the "date on which he 
would have qualified for an unreduced service retirement allowance." 
N.C. Gen. Stat. § 128-27(e)(6) (1999). It does not grant creditable serv- 
ice for the years spent on disability, however. Had the General 
Assembly intended to give creditable service to local law enforce- 
ment officers for time spent on disability retirement, it could have 
used the language utilized for those in the State retirement system: 

[Tlhe long-term disability benefit is payable so long as the bene- 
ficiary is disabled until the earliest date at which the beneficiary 
is eligible for an unreduced service retirement allowance from 
the Retirement System, at which time the beneficiary would 
receive a retirement allowance calculated on the basis of the ben- 
eficiary's average final compensation at the time of disability as 
adjusted to reflect compensation increases subsequent to the 
time of disability and the creditable service accumulated by the 
beneficiary, including creditable service while in receipt of 
benefits under the Plan. 
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N.C. Gen. Stat. 5  135-106(b) (emphasis added). Likewise, the General 
Assembly could have expressly stated in the provisions under 
"Creditable Service" its intention to grant creditable service for time 
spent on disability retirement. The General Assembly did not, but 
such language was included in the provisions of the State retirement 
system. See N.C. Gen. Stat. $ 135-4(y) (1999). 

IV. 

Cochrane does raise a public policy issue. He argues that public 
policy mandates inclusion of disabled officers among those eligible 
for the special separation allowance. Whether or not we agree that 
they should be included as part of a preferred public policy, however, 
is irrelevant. Our authority is limited. "It is critical to our system of 
government and the expectation of our citizens that the courts not 
assume the role of legislatures." State v. Arnold, 147 N.C. App. 670, 
673, 557 S.E.2d 119, 121 (2001). Normally, questions regarding public 
policy are for legislative determination. See Mart in  v. Housing 
Corp., 277 N.C. 29,41, 175 S.E.2d 665, 671 (1970). 

Cochrane does not argue that the General Assembly exceeded its 
constitutional limits. Under statutes properly enacted by our General 
Assembly, Cochrane is not eligible for the special separation 
allowance. Accordingly, the order of the trial court is reversed. 

REVERSED. 

Judge HUNTER concurs. 

Judge GREENE concurs in a separate opinion. 

GREENE, Judge, concurring in the result. 

I agree with the majority's conclusion that Cochrane did 
not retire under a service retirement pursuant to N.C. Gen. Stat. 
$ 5  128-27(a) and 135-5(a) and is thus ineligible for the special 
separation allowance authorized by N.C. Gen. Stat. $ 5  143-166.41 
and 143-166.42 but write separately to address two aspects of the 
majority's analysis. 

Section 143-166.41(a) provides that "every sworn law-enforce- 
ment officer . . . shall receive, beginning on the last day of the month 
in which he retires o n  a basic service retirement under the provi- 
sions of G.S. 135-5(a) or G.S. 143-166(y), an annual separation 
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allowance [(special separation allowance)]," provided the law- 
enforcement officer shall: 

(1) [hlave (i) completed 30 or more years of creditable service 
or, (ii) have attained 55 years of age and completed five or more 
years of creditable service; and 

(3) [hlave completed at least five years of continuous service as 
a law enforcement officer . . . immediately preceding a service 
retirement. 

N.C.G.S. 3 143-166.41(a) (1999) (emphasis added). 

Cochrane argues that even if there is a distinction between a 
disability and a service retirement, N.C. Gen. Stat. 3 128-27(e)(6) 
operates to transform a law-enforcement officer's disability retire- 
ment into a service retirement. I agree. According to the statute, "a 
beneficiary in receipt of a disability retirement allowance until the 
earliest date on which he would have qualified for an unreduced 
service retirement allowance shall thereafter . . . (iii) be considered 
a beneficiary in receipt of a service retirement allowance." N.C.G.S. 
§ 128-27(e)(6) (1999). "[A] beneficiary in receipt of a disability retire- 
ment allowance," id., is, as the majority implicitly concedes, a bene- 
ficiary of a disability retirement plan. Likewise, "a beneficiary in 
receipt of a service retirement allowance," id., must necessarily be a 
beneficiary of a service retirement plan. Thus, a disability retirement 
is transformed into a service retirement when the requisite qualifica- 
tions are met, as occurred in this case in respect to Cochrane's dis- 
ability retirement. 

Cochrane further contends a person on disability retirement can 
accrue creditable service. "[Clreditable service" is defined as "the 
service for which credit is allowed under the retirement system of 
which the officer is a member." N.C.G.S. § 143-166.41(b) (1999). N.C. 
Gen. Stat. 3 143-166(y), which was used to calculate Cochrane's dis- 
ability retirement income, gives credit for "the number of years of 
creditable service which he would have had if he had continued in 
service until his 55th birthday." N.C.G.S. § 143-166(y) (1981) 
(repealed 1985). Thus, "creditable service," in the context of section 
143-166.41, includes actual service as well as service a law-enforce- 
ment officer could have performed but for his disability and can be 
accrued during a person's disability retirement. Assuming Cochrane 
was a member of the disability retirement system at the time his dis- 
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ability benefits were c a l c ~ l a t e d , ~  the time spent on disability retire- 
ment, until Cochrane's 55th birthday, counts as creditable service 
under section 143-166.41. 

Thus, I believe, Cochrane met his burden of showing that he is in 
receipt of a service retirement and accrued creditable service during 
his years on disability retirement. He nevertheless fails to overcome 
the requirement that a law-enforcement officer seeking the special 
separation allowance must "retire[] on a basic service retirement." 
N.C.G.S. 3 143-166.41(a) (1999) (emphasis added). To retire means to 
"withdraw from one's occupation." American Heritage College 
Dictionary 1165 (3d ed. 1993). For Cochrane, this occurred when he 
assumed a disability retirement, not when his disability retirement 
was transformed into a service retirement. Consequently, for this rea- 
son, I agree with the majority that Cochrane is not eligible for the 
special separation allowance. 

SUZANNE ENGLISH McCRARY, BY AND THROIJGH HER G E ~ E R A L  GUARDIAN, CHARLES W. 
MCCRARY, JR., PLAINTIFF i. TERESA BYRD AND HAM'S RESTAURANTS, INC., 
(FORMERLY HAM'S O F  BURLINGTON, INC.),  DEFENDANT^ 

No. COA00-1400 

(Filed 19 February 2002) 

1. Appeal and Error- appealability-denial of arbitration 

An order denying arbitration is immediately appealable even 
though interlocutory because it involves a substantial right which 
might be lost if appeal is delayed. 

2. Insurance- underinsured motorist-partial reimburse- 
ment-exhaustion of coverage 

The trial court erred by concluding that Farm Bureau's limits 
of liability had not been exhausted and that underinsured 
motorist provisions had not been triggered where Farm Bureau 
had insured defendant Byrd for $100,000 per person, Farm 
Bureau paid $100,000 to plaintiff in a settlement with Byrd, and 
Farm Bureau received a $35,000 reimbursement from defendant 

1. The majority holds that  once Cochrane's disability retirement commenced, his 
s tatus changed from a member of the retirement system to  a beneficiary. 
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Ham's. The focus is not on Farm Bureau's net payout, but 
whether it paid plaintiff the full dollar amount set in the policy 
as the limit of liability. 

3. Insurance- underinsured motorist-subrogation rights- 
approval of settlements 

The trial court erred by concluding that plaintiff breached 
her underinsured motorist contract with Nationwide by not giv- 
ing Nationwide the opportunity to approve her settlement with 
defendants. Nationwide had agreed to waive any and all subroga- 
tion rights it had in the action and the consent clause no longer 
served the primary purpose of protecting Nationwide's right to 
subrogation. There was no evidence of collusion between the 
tortfeasor and the insured; indeed, collusion was not raised 
before the trial court. 

4. Arbitration and Mediation- failure to submit to deposi- 
tions-waiver 

The trial court erred by holding that plaintiff breached her 
underinsured motorist insurance contract with Nationwide and 
was not entitled to arbitration where she failed to voluntarily sub- 
mit to depositions after she had filed a motion to compel arbitra- 
tion. Plaintiff had a well-founded belief that her participation in a 
deposition after she had requested arbitration may have resulted 
in waiving arbitration. 

5. Contribution- insurance carrier-not a tortfeasor-no 
right of contribution 

The trial court erred by concluding that plaintiff's release of 
a restaurant from a dram shop claim extinguished any claims 
Nationwide would have had for contribution against the res- 
taurant; Nationwide was not a tortfeasor and had no right of 
contribution. 

6. Arbitration and Mediation- waiver-delay-expenditure 
of funds 

The trial court erred by finding that plaintiff had waived arbi- 
tration based upon findings that Nationwide had expended 
$60,000 defending the claim and that evidence was lost as a result 
of plaintiff's alleged delay in seeking arbitration, but there was no 
finding about whether any of those expenditures resulted from 
plaintiff's delay in demanding arbitration, there is no indication 
that plaintiff's objections to depositions in 1998 could have 
caused records to be destroyed in 1996, and the court did not find 
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or conclude that plaintiff's delay in seeking arbitration caused 
evidence to be destroyed. 

Appeal by plaintiff from order dated 12 June 2000 by Judge C. 
Preston Cornelius in Guilford County Superior Court. Heard in the 
Court of Appeals 4 December 2001. 

Thomas L. Nesbit, PC.,  by  Thomas L. Nesbit; and Womble 
Carlyle Sandridge & Rice PLLC, by Burley B. Mitchell, Jr., for 
plaintiff-appellant. 

Teague, Rotenstreich & Stanaland ,  LLP, b y  Kenne th  B. 
Rotenstreich and Paul A. Daniels, for unnamed defendant- 
appellee Nationwide Mutual Insurance Company. 

No brief filed for defendant-appellee Byrd.  

GREENE, Judge. 

Suzanne English McCrary (Plaintiff) by and through her general 
guardian, Charles W. McCrary, Jr., appeals an order dated 12 June 
2000 in favor of Nationwide Mutual Insurance Company (Nationwide) 
denying Plaintiff's motion to compel arbitration. 

On 23 October 1997, Plaintiff filed a complaint (the Complaint) 
together with attached interrogatories against Teresa Byrd (Byrd), 
Ham's Restaurants, Inc. (Ham's), and Nationwide.1 Plaintiff also 
served N.C. Farm Bureau Insurance Company (Farm Bureau), Byrd's 
liability i n s ~ r e r . ~  In the Complaint, Plaintiff alleged negligence on the 
part of Ham's and Byrd for an incident occurring in the early morning 
hours of 19 October 1991. As a result of the incident, Plaintiff sus- 
tained serious physical injuries. 

Nationwide provided uninsured/underinsured motorist coverage 
to Plaintiff. In order to provide coverage to Plaintiff, Nationwide's 
policy required that it be notified promptly of how, when, and where 
an accident occurred. Any person seeking coverage had the respon- 
sibility to: cooperate with Nationwide in the investigation, settle- 
ment, or defense of any claim or suit: authorize Nationwide to obtain 
medical reports and other pertinent records; and submit, as often as 

1. After Nationwide filed a motion, the trial court deleted Nationwide's name 
from the caption of the proceeding and Nationwide was allowed to defend as an 
unnamed defendant. 

2. Farm Bureau insured Byrd in a policy of automobile liability insurance provid- 
ing liability limits in the amount of $100,000.00 per person/$300,000.00 per occurrence. 
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reasonably required, to examinations under oath. Nationwide would 
not provide uninsured or underinsured motorist coverage for 
bodily injury sustained by any person if that person or legal repre- 
sentative "settle[d] the bodily injury . . . claim without 
[Nationwide's] written consent." Nationwide also provided that 
if it and an insured did not agree as to whether that person was 
entitled to coverage or as to the amount of damages, the insured 
had the right to demand arbitration. If an insured, however, declined 
to arbitrate, Nationwide's "liability [would] be determined only in a 
legal action." 

Prior to Byrd's deposition, Nationwide wrote a letter to Byrd 
dated 12 March 1998 which stated that pursuant to Byrd's request, 
"and after an asset check was performed, Nationwide has agreed to 
waive any and all subrogation rights they may have in the matter 
above captioned."3 Nationwide later filed notices of deposition for 
five non-party witnesses. Plaintiff's attorney attended all five deposi- 
tions and examined the witnesses. 

In addition to the above noticed depositions, Nationwide noticed 
the depositions of Plaintiff and her parents on 13 April 1998. 
Subsequently, Nationwide filed a notice on 9 June 1998 to take the 
deposition of Dr. Andrew P. Mason (Dr. Mason). All four depositions 
were scheduled to take place at the office of Plaintiff's attorney. 
Plaintiff objected to Dr. Mason's deposition subpoena arguing the 
subpoena was not properly issued, it was not properly served on Dr. 
Mason, it was "overbroad," and there was no court order in place per- 
mitting the deposition of Dr. Mason. In response, Nationwide filed a 
motion for sanctions against Plaintiff for failure to comply with dis- 
covery requests and also filed a motion to compel the deposition tes- 
timony of Dr. Mason. 

Between 30 April 1998 and 24 June 1998, Plaintiff entered into 
settlement negotiations with Byrd and Ham's, unbeknownst to 
Nationwide. On 24 June 1998, Plaintiff informed Nationwide of its 
tentative settlement with Byrd and Ham's by which Plaintiff would 
receive $100,000.00 from Farm Bureau, the amount equal to Byrd's 
limit of liability. As part of the settlement, Ham's also agreed to pay 
$35,000.00 to Farm Bureau and $5,000.00 to Plaintiff. By letter dated 
24 June 1998, Plaintiff demanded the dispute between Plaintiff and 
Nationwide be resolved by arbitration and requested that no further 
discovery be permitted. 

3. The caption listed Byrd, Ham's, and Nationwide as defendants. 
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In an affidavit dated 22 July 1998, Nationwide's attorney stated 
Plaintiff had engaged in substantial discovery, including: Plaintiff 
serving numerous interrogatories on Ham's, Byrd, and Nationwide; 
the depositions of non-party witnesses were noticed by the agree- 
ment of Plaintiff and Nationwide; Plaintiff noticed the deposition 
of Byrd; and Plaintiff deposed non-party witnesses, all of whom 
would be able to attend any arbitration meeting. As of 23 June 
1998, Nationwide had accrued at least $8,396.19 in legal fees and 
expenses. 

On 22 July 1998, the trial court heard arguments on Nationwide's 
motion to compel discovery and its motion to prohibit arbitration, 
and also heard arguments on Plaintiff's motion for a protective order 
and her demand for arbitration. The trial court found, in pertinent 
part, that Plaintiff "wilfully failed to present [herself or her parents] 
or Andrew Mason for the depositions at the time and place properly 
noticed . . . without just cause and . . . without a filed objection or 
motion for protective order." On 28 July 1998, the trial court filed an 
order requiring Plaintiff, her parents, and Dr. Mason to present them- 
selves for their depositions on or before 31 July 1998. The motions 
with respect to arbitration were reserved to be heard by the trial 
court at a later date. 

After an appeal to this Court, the depositions of Plaintiff and her 
parents were taken on 29 February 2000. Subsequently, on 14 April 
2000, the depositions of administrators and nursing staff at the 
University of North Carolina Hospitals were taken. During the depo- 
sitions of hospital administrators, it was learned that certain records 
concerning the chain of custody for Plaintiff's blood sample had been 
destroyed in 1996. 

On 14 April 2000, Plaintiff's case against Nationwide was set to be 
tried during the week of 5 June 2000. On 28 April 2000, a Nationwide 
claims adjuster filed an affidavit stating Nationwide had incurred 
approximately $30,970.19 for the handling of Plaintiff's tort action 
against Byrd and Ham's, and it had expended approximately 
$29,859.14 in Nationwide's claims against Plaintiff for breach of con- 
tract, bad faith, and a declaratory judgment action. Subsequently, 
Plaintiff brought her motion to compel arbitration before the trial 
court on 2 June 2000. In an order dated 12 June 2000, the trial court 
found facts consistent with the above stated facts, including: 

29. During the period of October 22, 1997, and the date of the 
hearing of the motion to compel arbitration, [Nationwide] has 
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expended more than $60,000.00 in the defense of this claim and 
the prosecution of a companion case. 

The trial court then concluded: the payment of $100,000.00 by Farm 
Bureau was not an exhaustion of limits; Nationwide's underinsured 
motorist coverage provision was not triggered; Plaintiff breached her 
contract of insurance with Nationwide by not submitting to her depo- 
sition when noticed, not giving Nationwide an opportunity to approve 
the settlement between Plaintiff and Byrd and Ham's, and releasing 
Ham's "from a viable dram shop claim . . . [because it] extinguished 
any claims that [Nationwide] would have had for contribution against 
Ham's"; Nationwide has been prejudiced by the actions of Plaintiff, 
including expending $60,000.00 in litigation costs, a declaratory judg- 
ment, as well as on a prior appeal; and Nationwide was "prejudiced 
by the delay o f .  . . Plaintiff in proceeding forward with certain depo- 
sitions, as evidence that could have been gained at an earlier time 
was lost, due to the destruction of records." 

The issues are whether: (I) Plaintiff breached the terms of 
the policy with Nationwide by failing to: (A) exhaust the limits of 
Byrd's liability insurance; (B) give Nationwide an opportunity to 
approve the settlement between Plaintiff and Ham's and Byrd; (C) 
submit to her depositions when noticed; and (D) preserve 
Nationwide's claims for contribution against Ham's; and (11) Plaintiff 
waived her contractual right of arbitration by: (A) Nationwide 
expending $60,000.00 in litigation costs; and (B) her delay in appear- 
ing for noticed depositions. 

[I] "Initially, we note that an order denying arbitration, although 
interlocutory, is immediately appealable because it involves a sub- 
stantial right which might be lost if appeal is delayed." Prime South 
Homes, Inc. v. Byrd, 102 N.C. App. 255, 258, 401 S.E.2d 822, 825 
(1991). 

Contractual Entitlement to Arbitration 

Nationwide argues in its brief to this Court that Plaintiff's failure 
to abide by her contract with Nationwide precluded Plaintiff's right to 
arbitrate. We need not decide whether an alleged failure by Plaintiff 
to abide by the contract precludes arbitration as we determine 
Plaintiff has abided by the terms of the contract. 
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Exhuustion 

[2] Plaintiff argues the trial court erred in concluding Plaintiff failed 
to exhaust the limits of Byrd's liability insurance. We agree. 

Underinsured n~otorist coverage is available to an insured after 
the "payment of judgment or settlement, all liability bonds or insur- 
ance policies providing coverage for bodily injury caused by the own- 
ership, maintenance, or use of the underinsured highway vehicle 
have been exhausted." N.C.G.S. Q: 20-279.2 l(b)(4) (1999). Exhaustion 
occurs "when either (a) the limits of liability per claim have been paid 
upon the claim, or (b) by reason of multiple claims, the aggregate per 
occurrence limit of liability has been paid." Id. " 'Exhaust' is a broad 
term meaning to use up, consume or deplete." Brown v. Lumbemnens 
Mut. Cus. Co., 90 N.C. App. 464,475,369 S.E.2d 367, 373, disc. review 
denied, 323 N.C. 363, 373 S.E.2d 541 (1988), aff'd, 326 N.C. 387, 390 
S.E.2d 150 (1990). 

In this case, Farm Bureau insured Byrd for $100,000.00 per per- 
son. In Byrd's settlement with Plaintiff, Farm Bureau was to pay 
$100,000.00 to Plaintiff. At the time Farm Bureau paid the $100,000.00 
to Plaintiff, it paid its limits of liability per person; Byrd's limits of lia- 
bility under the Farm Bureau policy were thus "use[d] up, con- 
sume [dl or deplete [dl." Plaintiff has therefore exhausted Byrd's lia- 
bility limits with Farm Bureau, regardless of whether Farm Bureau 
received additional payment from Ham's, as the $100,000.00 payment 
to Plaintiff represented Farm Bureau's limits of l i ab i l i t~ .~  As Farm 
Bureau's limits of liability had been exhausted, the provisions of 
Plaintiff's underinsured motorist contract with Nationwide applied. 
Accordingly, the trial court erred in concluding Farm Bureau's limits 
of liability had not been exhausted and, thus, the underinsured 
motorist coverage provisions had not been triggered. 

Notice of Settlement 

[3] Plaintiff argues the trial court erred in concluding Plaintiff 
breached her contract with Nationwide by not giving Nationwide an 

4. Nationwide argues there has been no exhaustion as Farm Bureau received 
reimbursement of $35,000.00 from Ham's, thus, Farm Bureau's net payout was 
$65,000.00. In determining exhaustion, the focus is not on Farm Bureau's net payout 
but whether Farm Bureau paid to Plaintiff the full dollar amount its policy set as the 
limits of liability. 



IN THE COURT O F  APPEALS 637 

McCRARY v. BYRD 

(148 N.C. App. 630 (2002)l 

opportunity to approve the settlement Plaintiff had with Byrd and 
Ham's. We agree. 

The primary purpose of a consent-to-settlement clause is to "pro- 
tect the insurer's right of subrogation." Silvers v. Horace Mann. Ins. 
Co., 324 N.C. 289, 298, 378 S.E.2d 21, 27 (1989). If an insurer has 
waived its right to subrogation, an insured's failure to obtain the 
insurer's consent before entering into a settlement agreement does 
not, as a matter of law, bar the insured's recovery against the insurer 
for underinsured motorist coverage. I d .  Consent-to-settlement 
clauses, however, also serve the secondary purpose of protecting 
the underinsured motorist carrier "against collusion between the 
tort[-Ifeasor and the insured and noncooperation on the part of the 
tort[-Ifeasor after his or her release by the insured." Id.  at 299, 378 
S.E.2d at 27. 

In this case, in a letter dated 12 March 1998, Nationwide agreed 
to waive any and all subrogation rights it had in Plaintiff's action 
against Byrd and Ham's. Since Nationwide waived its right of subro- 
gation, the consent-to-settlement clause no longer served the primary 
purpose of protecting Nationwide's right to subrogation. As to the 
secondary purpose, there is no evidence of collusion in the record to 
this Court. Indeed, collusion was not raised before the trial court nor 
addressed by the trial court. Accordingly, the trial court erred in con- 
cluding Plaintiff's failure to obtain Nationwide's consent before 
entering into the settlement with Byrd and Ham's barred her recovery 
against Nationwide. See id. at 298, 378 S.E.2d at 27. 

Depositions 

[4] Plaintiff argues her failure to voluntarily submit to depositions 
after she had filed a motion to compel arbitration was not a breach of 
her contract with Nationwide. We agree. 

Discovery during arbitration, as opposed to litigation, is designed 
to be minimal, informal, and less extensive. Palmer v. Duke Power 
Co., 129 N.C. App. 488,491,499 S.E.2d 801,803 (1998). Thus, contrary 
to a civil case, where a broad right of discovery exists, discovery dur- 
ing arbitration is generally at the discretion of the arbitrator. Id.  at 
492, 499 S.E.2d at 804. Moreover, participation in discovery not avail- 
able at arbitration may constitute a waiver of a party's right to arbi- 
trate. Prime South, 102 N.C. App. at 260-61, 401 S.E.2d at 826. 
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In this case, Plaintiff's deposition, although scheduled prior to 
Plaintiff filing her motion to compel arbitration, was scheduled to 
take place at a date beyond the time Plaintiff had filed her motion to 
compel arbitration. Although Plaintiff refused to attend the sched- 
uled deposition until after a court order and her appeal to this Court, 
Plaintiff nevertheless submitted to the noticed deposition. Based on 
case law, Plaintiff had a well-founded belief that her participation in 
a deposition after she had already requested arbitration may have 
resulted in her waiving her right to arbitration. Moreover, the provi- 
sion in Nationwide's contract required that an insured submit to 
examinations under oath as cooperation to the defense, settlement, 
or investigation of a claim. At the time Nationwide sought to depose 
Plaintiff, there was no indication Nationwide wished to settle with 
Plaintiff, rather, Nationwide appeared to be assuming an adversarial 
role. Likewise, there is no provision in Nationwide's contract with 
Plaintiff that if Plaintiff failed to submit to a deposition she would 
waive either coverage or her right to arbitrate. Accordingly, the trial 
court erred in holding Plaintiff breached her contract with 
Nationwide and thus was not entitled to arbitration. 

Nationwide's Right to Contribution 

[5] Plaintiff argues the trial court erred in concluding Plaintiff's 
release of Ham's "from a viable dram shop claim . . . extinguished any 
claims that [Nationwide] would have had for contribution against 
Ham's." We agree. 

"The right of contribution exists only in favor of a tort-feasor who 
has paid more than his pro rata share of the common liability." 
N.C.G.S. Q 1B-l(b) (1999); Johnson v.  Hudson, 122 N.C. App. 188,190, 
468 S.E.2d 64, 66 (1996). An underinsured motorist carrier is not a 
tort-feasor and thus has no right of contribution. Johnson, 122 N.C. 
App. at 190, 468 S.E.2d at 66. 

In this case, Nationwide, an underinsured motorist insurance car- 
rier, is not a tort-feasor and thus has no right of contribution against 
Ham's. Accordingly, the trial court erred in concluding Plaintiff's 
release of Ham's extinguished any claims Nationwide would have had 
for contribution against Ham's. 
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Waiver of Arbitration 

[6] Nationwide next argues that even if Plaintiff were entitled to arbi- 
tration, she nonetheless waived her right to arbitrate. We disagree. 

A party "impliedly waive[s] its contractual right to arbitration if 
by its delay or by actions it takes which are inconsistent with arbi- 
tration, another party to the contract is prejudiced by the order com- 
pelling arbitration." Cyclone Roofing Co., Inc. v. Lafave Co., Inc., 312 
N.C. 224, 229, 321 S.E.2d 872, 876 (1984) (footnote omitted). A party 
is prejudiced if, for example, 

it is forced to bear the expenses of a lengthy trial . . . ; evidence 
helpful to a party is lost because of delay in the seeking of arbi- 
tration . . . ; a party's opponent takes advantage of judicial dis- 
covery procedures not available in arbitration . . . ; or, by reason 
of delay, a party has taken steps in litigation to its detriment or 
expended significant amounts of money thereupon. 

Id. at 229-30, 321 S.E.2d at 876-77 (citations omitted). A party, how- 
ever, does not waive her contractual right to arbitration or prejudice 
the other party by the mere filing of pleadings. Prime South, 102 N.C. 
App. at 259, 401 S.E.2d at 825. 

Litigation Costs 

Plaintiff contends the trial court incorrectly held Nationwide was 
prejudiced by its expenditure of $60,000.00 due to Plaintiff's delay in 
seeking arbitration, as "there are no findings Nationwide could have 
avoided these expenses through an earlier request for arbitration, or 
that such expenses were incurred after the right to demand arbitra- 
tion accrued." We agree. 

In this case, prior to Plaintiff's demand for arbitration, 
Nationwide had expended only $8,396.19 in legal fees and expenses. 
The amount of money expended by Nationwide prior to Plaintiff 
demanding arbitration occurred primarily from Nationwide noticing 
depositions and examining witnesses, as well as examining the scene 
of the accident. Although the trial court found Nationwide had 
expended more than $60,000.00 in the defense of Plaintiff's case dur- 
ing the period between 22 October 1997 and the date of the hearing 
before the trial court, there was no finding whether any of those fees 
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resulted from Plaintiff's delay in demanding arbitration. Indeed, 
almost half of the $60,000.00 constituted Nationwide's pursuit of 
claims against Plaintiff in a separate action. Accordingly, as 
Nationwide had expended only $8,396.19 in legal fees prior to 
Plaintiff's demand for arbitration, the trial court erred in concluding 
Nationwide was prejudiced by having expended $60,000.00 in litiga- 
tion costs. 

Delay in Depositions 

Plaintiff contends the trial court erred in finding evidence was 
lost as a result of Plaintiff's alleged delay in seeking arbitration. We 
agree. 

In this case, the trial court concluded Nationwide was "preju- 
diced by the delay o f .  . . Plaintiff in proceeding forward with certain 
depositions, as evidence that could have been gained at an earlier 
time was lost, due to the destruction of records." As the trial court 
found the records were destroyed in 1996 and all the depositions 
Plaintiff objected to were scheduled to take place in 1998, there is no 
indication that Plaintiff's delay in proceeding with the depositions as 
scheduled in 1998 could have caused records to be destroyed in 1996. 
We note that the trial court did not find or conclude that Plaintiff's 
delay in seeking arbitration caused evidence to be destroyed, only 
that Plaintiff's delay in proceeding with the depositions caused evi- 
dence to be destroyed. In addition, as previously stated in part I(C) of 
this opinion, Plaintiff did not waive arbitration by failing to submit to 
depositions. Accordingly, the trial court erred in concluding 
Plaintiff's delay in proceeding with the depositions caused certain 
evidence to be lost. 

We note both parties presented arguments in their brief to this 
Court concerning Plaintiff's waiver of arbitration by participating in 
discovery not available at arbitration. While making extensive find- 
ings regarding Plaintiff's participation in discovery, the trial court nei- 
ther found nor concluded Plaintiff waived her contractual right of 
arbitration by participating in discovery not available at arbitration. 
Because Nationwide has failed to cross-appeal or cross-assign error 
to this omission by the trial court, we do not address the issue of 
whether Plaintiff waived her right to arbitrate by participating in 
discovery. 
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Reversed and remanded. 

Judges McCULLOUGH and CAMPBELL concur. 

ANGELA DAWES, ADMINISTRATRIX OF THE ESTATE OF EFFIE HENDRICKS, PLAINTIFF V. 

NASH COUNTY AND NASH COUNTY EMERGENCY MEDICAL SERVICES, A 

DIVISION OF NASH COUNTY, DEFENDANTS 

No. COA01-85 

(Filed 19 February 2002) 

Immunity- sovereign-medical malpractice-county ambu- 
lance service 

The trial court did not err in a medical malpractice action by 
granting summary judgment in favor of defendant county and its 
emergency medical service based on the defense of sovereign 
immunity, because: (1) county-operated ambulance service is a 
governmental activity shielded from liability by governmental 
immunity; and (2) the county has not waived governmental 
immunity since the exclusionary clause in its insurance policy 
operates to remove from coverage all claims against the county 
arising out of the rendering of medical services and merely 
retains coverage for the personal liability of emergency medical 
technicians employed by the county. 

Judge GREENE dissenting. 

Appeal by plaintiff from order entered 2 November 2000 by Judge 
Quentin T. Sumner in Nash County Superior Court. Heard in the 
Court of Appeals 27 November 2001. 

Duffus  & Melvin, PA., by R. Bailey Melvin, for plaintiff- 
appellant. 

Womble Carlyle Sandridge & Rice, a Professional Limited 
Liabili ty Company,  by  Burley B .  Mitchell, Jr. and Mark A. 
Davis, for defendant-appellees. 

CAMPBELL, Judge. 

Plaintiff appeals the trial court's granting of defendants' motion 
for summary judgment based on defendants' qualification for sov- 
ereign (hereinafter, "governmental") immunity. We affirm. 
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On 30 May 2000, Angela Dawes, as administratrix of the estate of 
Effie Hendricks, filed a medical malpractice action against defendant 
Nash County EMS, a county-operated ambulance service, based on 
the alleged negligence of paramedics and emergency medical techni- 
cians ("EMTs") employed by Nash County EMS. Specifically, Plaintiff 
alleged that Nash County EMS was negligent in the following 
respects: 

(a) The paramedics who arrived on the scene failed to supply 
Ms. Hendricks with supplemental oxygen between 3:34 p.m. and 
3:48 p.m. 

(b) The Valium, which was given to Ms. Hendricks, was given in 
too small of a dose to have the desired effect of helping the para- 
medics intubate Ms. Hendricks. 

(c) The paramedics made repeated attempts at intubation which 
greatly delayed Ms. Hendricks' arrival at Nash General Hospital. 

(d) Defendant's employees who cared for and treated Ms. 
Hendricks failed to exercise reasonable and ordinary care and 
diligence in the use of their skill and the application of their 
knowledge to Ms. Hendricks' case. 

(e) Defendant's employees who cared for and treated Ms. 
Hendricks failed to exercise their best judgment in the treatment 
and care of Ms. Hendricks. 

(f) Defendant's employees who cared for and treated Ms. 
Hendricks failed to possess the required degree of learning, skill 
and ability necessary to the practice of their profession which 
others similarly situated normally possess. 

(g) Defendant was negligent in such other respects as may be 
shown at trial. 

Nash County EMS filed an answer denying the essential allega- 
tions of the complaint and asserting, inter alia, the defenses of 
governmental immunity, lack of subject matter jurisdiction, and 
lack of personal jurisdiction. Plaintiff thereafter amended its com- 
plaint to add Nash County as a named defendant. Nash County and 
Nash County EMS ("Defendants") filed an answer to Plaintiff's 
amended complaint asserting many of the same defenses that were 
asserted in Nash County EMS' original answer, including governmen- 
tal immunity. 
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On 19 September 2000, Defendants filed a motion for summary 
judgment based on the doctrine of governmental immunity. In sup- 
port of their motion, Defendants submitted an affidavit by Lynne 
Anderson, Finance Officer of Nash County, stating that the only lia- 
bility insurance policy in effect for Defendants at the time of 
Defendants' alleged negligence was an insurance policy issued to 
Nash County by the North Carolina Counties and Property Insurance 
Pool Fund ("the Policy"). Defendants also submitted a copy of the 
Policy with their motion for summary judgment. 

On that same day, Nash County EMS moved for judgment on the 
pleadings pursuant to N.C. R. Civ. P. 12(c) on the ground that it was 
not an entity capable of being sued. Both of Defendants' motions 
were granted by order entered 2 November 2000. Plaintiff appealed, 
assigning error to the trial court's ruling on both motions. However, 
Plaintiff presents no argument in its brief against the trial court's 
grant of judgment on the pleadings in favor of Nash County EMS. 
Thus, the only issue on appeal is whether Nash County is entitled to 
summary judgment based on governmental immunity. 

Summary judgment is appropriate where "the pleadings, deposi- 
tions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as 
to any material fact and that any party is entitled to judgment as a 
matter of law." N.C. R. Civ. P. 56(c)(2000). Summary judgment may 
also be granted when the non-moving party cannot survive an affir- 
mative defense. McIver v. Smith, 134 N.C. App. 583, 584, 518 S.E.2d 
522, 524 (1999). Sovereign immunity is such an affirmative defense. 
Id. "To affirm the trial court's granting of [Dlefendants' motion for 
summary judgment, [Nash County] must demonstrate that [it is] enti- 
tled to the insurmountable affirmative defense of governmental 
immunity." Id. 

"In North Carolina the law on governmental immunity is clear." 
Id. at 585, 518 S.E.2d at 524. In the absence of some statute that sub- 
jects them to liability, the State, its municipalities, and the officers 
and employees thereof sued in their official capacities, are shielded 
from tort liability when discharging or performing a governmental 
function. See id.; Houpe v. City of Statesville, 128 N.C. App. 334,340, 
497 S.E.2d 82, 87 (1998). "Like cities, counties have governmental 
immunity when engaging in activity that is clearly governmental in 
nature and not proprietary." McIver, 134 N.C. App. at 585, 518 S.E.2d 
at 524. This Court has previously held that "county-operated am- 
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bulance service is a governmental activity shielded from liability 
by governmental immunity." Id. at 588, 518 S.E.2d at 526. Thus, Nash 
County would be entitled to governmental immunity from Plaintiff's 
claim, unless Nash County has in some way waived its governmental 
immunity. 

Pursuant to N.C. Gen. Stat. Q: 153A-435, a county may waive its 
governmental immunity for tort actions by the purchase of liability 
insurance for certain actions and specific claim amounts. N.C.G.S. 
Q: 153A-435(a) states: 

A county may contract to insure itself and any of its officers, 
agents, or employees against liability for wrongful death or negli- 
gent or intentional damage to person or property or against 
absolute liability for damage to person or property caused by an 
act or omission of the county or of any of its officers, agents, or 
employees when acting within the scope of their authority and 
the course of their employment. The board of commissioners 
shall determine what liabilities and what officers, agents, and 
employees shall be covered by any insurance purchased pursuant 
to this subsection. 

Purchase of insurance pursuant to this subsection waives the 
county's governmental immunity, to the extent of insurance cov- 
erage, for any act or omission occurring in the exercise of a gov- 
ernmental function. Participation in a local government risk pool 
pursuant to Article 39 of General Statute Chapter 58 shall be 
deemed to be the purchase of insurance for the purposes of this 
section . . . . 

N.C. Gen. Stat. 5 153A-435(a) (2000). Thus, pursuant to N.C.G.S. 
Q: 153A-435(a), a county may waive its governmental immunity for 
tort liability by purchasing liability insurance, but only to the ex- 
tent that the county is indemnified by the insurance contract for the 
acts alleged. Davis v. Messer, 119 N.C. App. 44, 61-62, 457 S.E.2d 
902, 913 (1995) (citation omitted). Therefore, Plaintiff's action in 
the instant case is barred by governmental immunity unless Nash 
County was covered by an insurance policy on the date of the alleged 
negligence which provided coverage for the claim asserted by 
Plaintiff. 

In the instant case, it is undisputed that Nash County was cov- 
ered by the Policy at the time of the alleged negligence. Section I1 of 
the Policy, which provides "General Liability Coverage," states: 
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A. Coverage Agreement 

The F'und agrees, subject to the limitations, terms, and conditions 
hereunder mentioned: 

1. to pay on behalf of the Participant all sums which the 
Participant shall be obligated to pay by reason of the liability 
imposed upon the Participant by law or assumed by the 
Participant under contract or agreement for damages on account 
of Personal Injuries, including death at any time resulting there- 
from, suffered or alleged to have been suffered by any person or 
persons (excepting employees of the Participant injured in the 
course of their employment), 

andlor damage to or destruction of property or the loss of use 
thereof arising out of any Occurrence from any cause other than 
as covered by Section 111 (Auto) Section IV (Crime) and Section 
V (Law Enforcement) of the Contract, 

including, but not limited to, Products Liability andlor Completed 
Operations, Host Liquor Liability, Incidental Malpractice, broad 
form Property Damage liability and employee benefits liability; 

Under Section I1 of the Policy, the tenn "Incidental Malpractice" 

means emergency professional medical services rendered or 
which should have been rendered to any person or persons 
(excepting employees of the Participant injured in the course of 
their employment) by any duly qualified medical practitioner 
(except any physician, radiologist, osteopath, dentist, pharma- 
cist, medical resident or student, or any individual licensed to 
practice medicine), nurses, or Technicians employed by or acting 
on behalf of the Participant. Professional medical services shall 
include medical, surgical, dental, x-ray, or nursing services, or 
food and beverages in connection with these services; or drugs or 
medical, surgical, or dental supplies, or appliances. 

Included within Incidental Malpractice coverage is coverage for 
any employee while acting independent of that person's activities 
as the Participant's employee or acting as a volunteer with 
another emergency unit or organization but only when the person 
encounters the scene of an accident or medical emergency 
requiring sudden action. 
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The term "Technician" is defined as "a certified first responder, certi- 
fied emergency medical technician, certified intravenous technician, 
certified paramedic, or ambulance driver." Plaintiff contends that 
these provisions and definitions cover the action in the instant case- 
a wrongful death action based on the negligence of paramedics and 
EMTs in providing emergency professional medical services. 

However, Section I1 of the Policy contains certain enumerated 
exclusions from coverage, including the following: 

E. Exclusions Applicable to General Liabilitv 

This coverage does not apply to any of the following: 

18. Hospital and Health Clinic Professional Liabilitv 

To Personal Injury to any person arising out of the rendering of 
or failure to render any of the following professional services: 

a. medical, surgical, dental, or nursing treatment to such person 
or the person inflicting the injury including the furnishing of food 
or beverages in connection therewith; or 

b, furnishing or dispensing of drugs or medical, dental, or surgi- 
cal supplies or appliances; or 

c. handling of or performing post-mortem examinations on 
human bodies; or 

d. service by any person as a member of a formal accreditation 
or similar professional board or committee participant, or as a 
person charged with the duty of executing directives of any such 
board or committee. 

** However, this exclusion shall not apply to liability of 
county employed or county volunteer Emergency Medical 
Technicians. 

(Emphasis in original). 

Nash County contends that this exclusionary clause removes 
from coverage all claims arising out of Nash County's rendering of 
professional medical services to members of the public, but the 
exception to the exclusion (**) grants back coverage for personal lia- 
bility claims brought against county employed EMTs in their individ- 
ual capacity. Stated differently, the Policy provides coverage for the 
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personal liability of county employed EMTs sued in their individual 
capacity, while excluding from coverage Nash County's liability for 
suits against EMTs in their official capacity, as well as suits against 
Nash County itself for injuries arising out of the rendering of medical 
services by county employed EMTs. Nash County argues that its 
interpretation of the exclusionary clause is consistent with the frame- 
work of governmental immunity in North Carolina, because counties, 
and their agents and employees sued in their official capacities, are 
already protected from tort liability arising out of the provision of 
ambulance service to the public by operation of the doctrine of gov- 
ernmental immunity, whereas governmental immunity does not apply 
to protect governmental employees sued in their individual capacities 
from personal liability. See Warren v. Guiuord County, 129 N.C. App. 
836, 838, 500 S.E.2d 470, 472 (1998). Plaintiff counters by arguing 
that the Policy specifically covers the acts for which Plaintiff is 
seeking to recover. 

In determining whether Nash County has waived its governmen- 
tal immunity in the instant case, we keep in mind the general rule that 
"[wlaiver of sovereign immunity may not be lightly inferred and State 
statutes waiving this immunity, being in derogation of the sovereign 
right to immunity, must be strictly construed." Guthrie v. State Ports 
Authority, 307 N.C. 522, 537-38, 299 S.E.2d 618, 627 (1983). We also 
reiterate that N.C.G.S. § 153A-435(a) plainly states that a county's 
waiver of governmental immunity only extends "to the extent of 
insurance coverage." N.C.G.S. 6 153A-435(a). 

In determining whether the Policy covers the claim asserted by 
Plaintiff, we likewise keep in mind certain general principles of insur- 
ance policy interpretation. When the language in a policy provision is 
clear and unambiguous, it will be accorded its plain meaning. Houpe, 
128 N.C. App. at 342, 497 S.E.2d at 88 (citing Walsh v. Insurance Co., 
265 N.C. 634, 639, 144 S.E.2d 817, 820 (1965)). However, when lan- 
guage is subject to more than one interpretation, a policy provision is 
to be liberally construed so  as to afford coverage whenever possible 
by reasonable construction. State Capital Ins. Co. v. Nationwide 
Mutual Ins. Co., 318 N.C. 534, 538, 350 S.E.2d 66,68 (1986). Further, 
exclusionary clauses are not favored in the law and will be construed 
against the insurer if ambiguous. Id. 

Applying these general principles to the instant case, we agree 
with Nash County that the exclusionary clause operates to remove 
from coverage all claims against Nash County arising out of the ren- 
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dering of medical services, but the exception to the exclusionary 
clause operates to retain coverage for the personal liability of EMTs 
employed by Nash County. We conclude that the exception to the 
exclusionary clause is not ambiguous, in that it expressly states that 
the exclusion shall not apply to the "liability" of county employed 
EMTs. By its terms, the exception only applies to the personal liabil- 
ity of county employed EMTs, and not to the liability of Nash County 
arising out of the provision of medical services by its EMTs.' Further, 
the exclusionary clause unambiguously removes from coverage all 
claims against Nash County arising out of the provision of medical 
services by EMTs. Thus, having found no ambiguity in the exclusion- 
ary clause or its exception, and keeping in mind the general rule that 
waiver of governmental immunity is not to be lightly inferred, we 
conclude that the trial court was correct in its conclusion that the 
Policy does not cover the acts complained of by Plaintiff, and that 
Nash County is entitled to governmental immunity as a defense to 
Plaintiff's suit. 

Affirmed. 

Judge McCULLOUGH concurs. 

Judge GREENE dissents in a separate opinion. 

GREENE, Judge, dissenting. 

As I believe the trial court erred in granting Defendants' motion 
for summary judgment based on the doctrine of governmental immu- 
nity, I dissent. 

When the language used in a provision of an insurance policy is 
clear and unambiguous, it will be accorded its plain meaning. Walsh 
v. Ins. Co., 265 N.C. 634, 639, 144 S.E.2d 817, 820 (1965). 

1. The only way in which the individual EMTs employed by Nash County can be 
found personally liable is if they are sued in their individual capacity. Suits against gov- 
ernmental en~ployees in their official capacity do not lead to "liability" against the indi- 
vidual governmental employee. See Meyer v. Walls, 347 N.C. 97, 110, 489 S.E.2d 880, 
887 (1997) ("[a] suit against a defendant in his individual capacity means that the plain- 
tiff seeks recovery from the defendant directly; a suit against a defendant in his official 
capacity means that the plaintiff seeks recovery from the entity of which the public 
servant defendant is an agent"); see also Mooye v. City of Creedmoor; 345 N.C. 356,367, 
481 S.E.2d 14, 21 (1997) (holding that claims against the City of Creedmoor police chief 
and a member of the City of Creedmoor Board of Commissioners in their official 
capacities were merely another way of bringing suit against the City of Creedmoor). 
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In this case, Defendants' insurance policy excludes cover- 
age for "[plersonal injury to any person arising out of the rendering 
o f .  . . any . . . medical . . . treatment" but states unambiguously that 
"this exclusion shall not apply to liability of county employed or 
county volunteer Emergency Medical Technicians [(EMTs)]." The 
policy contains no language from which one could infer, as 
Defendants contend, that the EMT exception to the exclusion of cov- 
erage applies only to an EMT's personal liability. As such, the policy 
provision should be accorded its plain meaning of providing coverage 
for personal injuries arising out of the medical treatment provided by 
Defendants' EMTs. 

Even if the term "liability" were ambiguous, it would have to be 
"construed liberally so as to provide coverage[] whenever possible by 
reasonable construction." State Capital Ins. Co. v. Nationwide Mut. 
Ins. Co., 318 N.C. 534, 538, 350 S.E.2d 66, 68 (1986). It is reasonable 
to construe the term "liability" as including an individual's personal 
liability as well as liabilities incurred in an individual's official capac- 
ity. Consequently, I believe the trial court erred in finding Defendants 
were shielded by governmental immunity and summary judgment 
should therefore be reversed. 

DEBORAH W. HAY, PLAINTIFF V. EDWARD C. HAY, JR., DEFENIIANT 

NO. COA 01-187 

(Filed 19 February 2002) 

1. Divorce- equitable distribution-post-separation mort- 
gage payments-distributional factor 

The trial court did not err by failing to give an equitable dis- 
tribution defendant a dollar for dollar credit for post-separation 
mortgage payments and did not overrule an earlier judge where 
the earlier judge's order requiring continuation of the payments 
did not state an intent to grant a credit, that judge was without 
authority to conclusively determine equitable distribution mat- 
ters on the issues before him, and the second court had discre- 
tion to consider payments made to preserve the marital estate as 
a distributional factor rather than giving defendant a credit. 
N.C.G.S. $ 50-20(c)(l la). 
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2. Divorce- equitable distribution-post-separation mort- 
gage payments-appreciation not divisible property 

The trial court did not err in an equitable distribution action 
by not considering post-separation mortgage payments as divisi- 
ble property. Appreciation resulting from the activities or actions 
of one spouse is not treated as divisible property under N.C.G.S. 
# 50-20(b)(4)a, and it was within this trial court's discretion to 
treat post-separation mortgage payments made to preserve the 
marital estate as a distributional factor. Moreover, defend- 
ant's mortgage payments have not increased the marital debt, 
financing charges, or interest on the marital debt and N.C.G.S. 
# 50-20(b)(4)d has no application. 

3. Divorce- equitable distribution-debts paid during sepa- 
ration-property to be divided 

The trial court did not err in a equitable distribution action in 
its treatment of debts incurred during the marriage and paid by 
defendant following the separation. The trial court in its discre- 
tion properly considered the debts as property to be divided, tak- 
ing into account as a distributional factor defendant's payments. 
The law simply requires that the marital debt be valued and dis- 
tributed; the manner in which the court elects to apportion those 
debts is within its sound discretion. 

4. Divorce- equitable distribution-unequal division- 
debts-consideration of 

The trial court did not abuse its discretion in an equitable dis- 
tribution action in its unequal division of the marital estate where 
the debts and mortgage payments to which defendant pointed in 
arguing that he did not receive an unequal division in his favor 
are merely factors the court considered in determining an equi- 
table distribution, and are not valued for purposes of determining 
the net marital estate to be divided. 

Appeal by defendant from judgments entered 3 July 2000, 19 July 
2000 and 16 August 2000 by Judge Danny E. Davis in Buncombe 
County District Court. Heard in the Court of Appeals 6 December 
2001. 

Kelly & Rowe, PA., by E. Glenn Kelly, for plaintiff-appellee. 

Robert E. Riddle, PA, by Robert E. Riddle, for defendant- 
appellant. 
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HUNTER, Judge. 

Edward C. Hay, Jr. ("defendant") appeals from an equitable dis- 
tribution judgment, amended equitable distribution judgment, and a 
second amended equitable distribution judgment awarding an 
unequal division of the marital estate in defendant's favor. For rea- 
sons stated herein, we affirm the judgments of the trial court. 

Defendant and Deborah W. Hay ("plaintiff') were married on 6 
August 1972. Three children were born of the marriage. On 17 July 
1997 the parties separated, and on 9 September 1998 the parties were 
divorced. On 7 January 1998, plaintiff filed a complaint seeking 
alimony, temporary and permanent post-separation support, attor- 
ney's fees, writ of possession, equitable distribution, child custody, 
and child support. The issues of child support and custody, post-sep- 
aration support, writ of possession and attorney's fees were heard on 
17 April 1998 and are not a part of this appeal. Plaintiff's claim for 
equitable distribution was not heard on that date. 

Following the hearing, the trial court entered an order on 23 April 
1998 in which it stated that defendant "shall make the monthly mort- 
gage payments of $1,900 on the marital home." Upon defendant's 
motion to amend the order, the trial court entered an order on 29 
June 1998 in which it noted that "[tlhe court did not intend the obli- 
gation to continue the mortgage payment to be in the nature of child 
support nor as postseparation support and to avoid any confusion at 
the time of equitable distribution should clear up this ambiguity." The 
trial court ordered that defendant should make the monthly mortgage 
payments ". . . 'in order to preserve the marital estate.' " 

Plaintiff's claim for equitable distribution was heard on 1 June 
2000, and the trial court entered judgment on 3 July 2000. The trial 
court made extensive findings of fact regarding the assets and liabil- 
ities of the parties, including that defendant had continued to pay the 
monthly mortgage payments on the marital home following the par- 
ties' separation. The trial court concluded the marital property 
should be divided in favor of defendant and awarded defendant 
$11 1,684.32 in marital property, and awarded plaintiff $92,362.18 in 
marital property. The trial court then assessed the marital debts, and 
assigned $28,215.00 of the debts to defendant and $16,000.00 to plain- 
tiff. The trial court noted defendant had paid three of the debts 
assigned to him, and that this fact was considered as a distributional 
factor. 
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Defendant filed a motion for a new trial or amendment of the 
judgment on 10 July 2000. On 19 July 2000, the trial court entered an 
amended equitable distribution judgment wherein it amended one 
finding of fact unrelated to this appeal. On 4 August 2000, defendant's 
motion for new trial or amendment of the judgment was heard. The 
trial court entered a second amended equitable distribution judgment 
on 16 August 2000 which attempted to clarify the debt distributed to 
the parties. The trial court amended its findings of fact to remove 
from defendant's list of debts assigned to him those debts which he 
had paid. The trial court noted that defendant's payment of the debts 
was either considered as a distributional factor or the amount of the 
debts was deducted from assets distributed to him. The trial court 
made adjustments accordingly in the amount of marital property dis- 
tributed to each party, awarding plaintiff $91,162.18 of the marital 
property, and defendant $110,484.32. Defendant appeals. 

Defendant brings forth four assignments of error on appeal: (1) 
the trial court erred in failing to award defendant a dollar for dollar 
credit of the total sum of monthly mortgage payments which defend- 
ant paid post-separation; (2) alternatively, the trial court erred in 
failing to treat the payments and the depreciation in the mortgage bal- 
ance as divisible property; (3) the trial court erred in treating the mar- 
ital debts paid by defendant as distributional factors as opposed to 
marital property to be divided; and (4) the trial court erred in failing 
to order an unequal division of the assets in defendant's favor after 
finding that an unequal division in his favor would be equitable. 

Initially, we note "the trial court is vested with wide discretion in 
family law cases, including equitable distribution cases." Wall v. Wall, 
140 N.C. App. 303, 307, 536 S.E.2d 647, 650 (2000). "Thus, a trial 
court's ruling 'will be upset only upon a showing that it was so arbi- 
trary that it could not have been the result of a reasoned decision.' " 
Id. (citation omitted). 

[I] Defendant first argues the trial court erred in failing to give him 
a dollar for dollar credit for his monthly mortgage payments follow- 
ing the parties' separation. Specifically, defendant maintains the trial 
court's failure to do so was a failure to follow the mandate of the 
order regarding child support and post-separation support and 
resulted in one trial judge overruling another. In the alternative, 
defendant argues the trial court should have at least treated the pay- 
ments and the decrease in the mortgage balance as divisible property. 
We disagree with both arguments. 
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We first reject defendant's argument that the trial court effec- 
tively overruled a prior ruling of another trial court when it failed to 
give defendant a dollar for dollar credit for post-separation mortgage 
payments, but instead considered the payments as a distributional 
factor. The original trial court order regarding child support and post- 
separation support ordered defendant to make monthly mortgage 
payments of $1,900.00 on the marital home. The trial court thereafter 
entered an amended order to clarify this issue, stating that "[tlhe 
court did not intend the obligation to continue the mortgage payment 
to be in the nature of child support nor as postseparation support." It 
entered a clarification which ordered defendant to pay the mortgage 
". . . 'in order to preserve the marital estate.' " 

Nowhere in the original order or amended order did the trial 
court state its intent that defendant receive a dollar for dollar credit 
for such payments. Nor will we read such an intent into the trial 
court's order, particularly where the trial court was without authority 
to conclusively determine issues pertaining to equitable distribution 
when the matters before it were child support and custody, post-sep- 
aration support, writ of possession and attorney's fees. The trial court 
which subsequently considered plaintiff's motion for equitable distri- 
bution was in no way bound by the decision regarding child support 
and post-separation support in making its determination of an equi- 
table distribution. We therefore do not interpret the trial court's equi- 
table distribution judgment as overruling the prior order. 

Moreover, the trial court had discretion to consider defend- 
ant's payments ". . . 'to preserve the marital estate' " as a distribu- 
tional factor, as opposed to giving defendant a credit. N.C. Gen. Stat. 
5 50-20(c)(lla) (1999) plainly states that in distributing the marital 
property, the court shall consider "[alcts of either party to maintain, 
preserve, develop, or expand . . . the marital property or divisible 
property, or both, during the period after separation of the parties 
and before the time of distribution." N.C. Gen. Stat. 5 50-20(c)(lla). 
"Payment by one spouse on a marital home mortgage after the date of 
separation is a factor appropriately considered by the trial court 
under G.S. 50- 20(c)(lla) and (c)(12) in determining what division of 
marital property is equitable." Fox v. Fox, 103 N.C. App. 13, 21, 404 
S.E.2d 354, 358 (1991) (rejecting defendant's argument that he was 
entitled to credit for mortgage payments on marital home and for 
taxes and insurance on home). 

This Court has recently reiterated that post-separation payments 
on marital debts may be treated as a distributional factor. Khajanchi 
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v. Khajanchi, 140 N.C. App. 552, 564, 537 S.E.2d 845, 853 (2000). 
Further, "even if post-separation debt payments are treated as a dis- 
tributional factor, the trial court may, in its discretion, choose to give 
no weight to that particular factor." Id .  We held in Khajanchi that the 
trial court was well within its discretion in treating the defendant's 
post-separation mortgage payments and payments on other marital 
debts as a distributional factor. Id.; see also Wall, 140 N.C. App. at  
313, 536 S.E.2d at 653-54 (trial court did not abuse discretion in treat- 
ing post-separation mortgage and other payments required to main- 
tain marital property as distributional factor to which it gave little 
weight); Miller v. Miller, 97 N.C. App. 77, 80-81, 387 S.E.2d 181, 184 
(1990) (rejecting plaintiff's argument that he was entitled to credit for 
post-separation mortgage payments; such payments are properly con- 
sidered as distributional factors under N.C. Gen. Stat. $ 15-20(c)). 

[2] By his second argument, defendant contends in the alternative 
that the trial court should have at least considered the payments 
made and the decrease in the mortgage debt as divisible property 
under N.C. Gen. Stat. $ 50-20(b)(4) (1999). He argues that his mort- 
gage payments resulted in an appreciation in the value of the marital 
property, and should therefore fall within the following category of 
divisible property: 

All appreciation and diminution in value of marital property and 
divisible property of the parties occurring after the date of sepa- 
ration and prior to the date of distribution, except that apprecia- 
tion or diminution in value which is the result of postseparation 
actions or activities of a spouse shall not be treated as divisible 
property. 

N.C. Gen. Stat. $ 50-20(b)(4)a. We likewise reject this argument. 

The Equitable Distribution Act was amended in 1997 to include 
this category of "divisible property" in an effort to equitably account 
for post-separation events. Khajanchi, 140 N.C. App. at 556, 537 
S.E.2d at 848. Although the issues in Khajanchi were decided under 
pre-1997 law, we noted: 

As a result of those amendments, the trial courts were directed 
to classify, value and distribute certain real and personal prop- 
erty received after the date of separation, including the apprecia- 
tion and diminution in the value of marital property, passive 
income from marital property, and certain increases in marital 
debt. 



IN THE COURT OF APPEALS 655 

HAY v. HAY 

[I48 N.C. App. 649 (2002)l 

Id. However, under the plain language of N.C. Gen. Stat. 
$ 50-20(b)(4)a, appreciation that results from the activities or actions 
of one spouse is not treated as divisible property. Therefore, assum- 
ing defendant's mortgage payments resulted in an appreciation in the 
value of the marital home, it was the result of his actions, and any 
resulting appreciation does not fall within the category of "divisible" 
property as defined by N.C. Gen. Stat. 3 50-20(b)(4). 

It is not clear from the plain language of N.C. Gen. Stat. 
$50-20(b)(4) how the legislature intends for trial courts to treat prop- 
erty falling within the subsection (a) "actions or activities of a 
spouse" exception. For instance, such property cannot constitute 
separate property, as it does not fit within the definition of separate 
property as set forth in N.C. Gen. Stat. $ 50-20(b)(2). What is clear, 
however, is that the law affords trial courts wide discretion in deter- 
mining how to treat post-separation mortgage payments by one 
spouse. As discussed above, a trial court may treat such payments as 
a distributional factor. See N.C. Gen. Stat. $ 50-20(c)(l la); (12). A trial 
court may also give the payor a dollar for dollar credit in the division 
of the property, or require that the non-payor spouse reimburse the 
payor for an appropriate amount. See Loving v. Loving, 118 N.C. App. 
501, 505-06, 455 S.E.2d 885, 888 (1995). Our legislature has not 
expressed a preference for one particular method of treatment. In the 
present case, it was within the trial court's discretion to treat defend- 
ant's post-separation mortgage payments to preserve the marital 
estate as a distributional factor. 

Moreover, defendant's argument that the payments are divisible 
property within the meaning of N.C. Gen. Stat. 3 50-20(b)(4)d, defin- 
ing such property as "[ilncreases in marital debt and financing 
charges and interest related to marital debt" is also without merit. 
Defendant's mortgage payments have not increased the marital debt, 
financing charges, or interest on the marital debt. This provision 
therefore has no application to this issue. These assignments of error 
are overruled. 

[3] In his third argument, defendant argues the trial court erred in 
failing to treat some of the marital debts as marital property to be 
divided, instead treating the debts solely as distributional factors. He 
contends the trial court neglected to properly value and distribute 
three debts incurred during the marriage-Wachovia Visa, Citibank, 
and Colorado College-which defendant paid following the parties' 
separation. We disagree. 
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" 'The court has the discretion, when determining what consti- 
tutes an equitable distribution of the marital assets, to also apportion 
or distribute the marital debts in an equitable manner.' " Smith v. 
Smith, 111 N.C. App. 460, 510, 433 S.E.2d 196, 226 (1993) (citation 
omitted), reversed in  part  on other grounds, 336 N.C. 575,444 S.E.2d 
420 (1994). "The manner in which the court distributes or apportions 
marital debts . . . is a matter committed to the discretion of the trial 
court." Id. 

As with the post-separation payment of a mortgage debt, the 
trial court has discretion to consider the post-separation payment 
of credit card debts as a distributional factor. See N.C. Gen. Stat. 
5 50-20(c)(12); Khajanchi, 140 N.C. App. at 564, 537 S.E.2d at 853. In 
Khajanchi, we noted that "the trial court had discretion to treat 
defendant's post-separation payments of the Hallmark debt, the mort- 
gage payments, the car payments, and other marital debts as dis- 
tributional factors." Id. As previously noted, the trial court also has 
discretion to give a dollar for dollar credit to the post-separation debt 
payor or to require reimbursement from the non-payor spouse. See 
Loving, 118 N.C. App. at 505-06, 455 S.E.2d at 888. 

The trial court's judgment in the case sub judice reveals it prop- 
erly treated the marital debts as property to be divided, taking into 
account as a distributional factor that defendant had already paid 
some of the debts. In its original judgment, the trial court added all of 
the marital assets and determined their total value to be $204,046.50. 
It then listed and totaled all of the marital debts. The trial court pro- 
ceeded to divide the marital assets between the parties, noting that 
an unequal distribution of property in favor of defendant was equi- 
table. The trial court gave plaintiff $92,362.18 of the marital assets, 
and defendant $111,684.32 in marital assets. The trial court then 
divided all of the marital debts, with the majority of debt going to 
defendant. The trial court noted, however, that three of the debts 
assigned to defendant had been paid by him since the date of separa- 
tion, and that this fact was considered by the trial court as a distrib- 
utional factor. Therefore, it properly considered the decrease in the 
marital debts by virtue of defendant's payments. The Wachovia Visa, 
Citibank, and Colorado College debts were nonetheless valued and 
listed under the category of marital debts assigned to defendant. 

Following the 4 August 2000 hearing on defendant's motion for 
new trial or amendment of the judgment, the trial court entered its 
second amended equitable distribution judgment in an effort to 
clarify its treatment of the debts. The trial court's original finding of 
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the total value of all marital debts, including the Wachovia Visa, 
Citibank, and Colorado College debts remained unchanged. 
Therefore, it is clear from both the trial court's original judgment and 
second amended judgment that it treated those debts as divisible 
property, in that they were classified as part of the marital debts to be 
distributed. 

However, in its second amended judgment, the trial court did not 
list the paid debts in its finding of debts to be distributed to defend- 
ant, but stated instead that debts which defendant had paid were 
either subtracted from the assets distributed to him, or the fact that 
defendant paid them was considered as a distributional factor. The 
trial court was well within its discretion to treat defendant's post- 
separation payment on the marital debts in this manner. 

As part of this argument, defendant further contends the trial 
court did not consider the debts as marital property because it 
treated them separately and failed to include them in the "net marital 
estate." During the 4 August 2000 hearing on defendant's motion for 
new trial or amendment of the judgment, the trial court explained 
that it elected to first value and distribute all marital assets, and sec- 
ond, to value and distribute all marital debts. We see no reason why 
the trial court cannot account for and distribute the marital assets in 
one step, then account for and distribute the marital debts in a sec- 
ond step, so long as all marital property and debts are being valued 
and distributed in a manner which the court determines to be equi- 
table. The law simply requires that the marital debt be valued and dis- 
tributed; the manner in which the t,rial court elects to apportion those 
debts is within its sound discretion. See Smith, 111 N.C. App. at 510, 
433 S.E.2d at 226. These arguments are overruled. 

[4] By his fourth assignment of error, defendant claims the trial court 
erred in failing to order an unequal division of the marital estate in 
favor of defendant after it found an unequal division in his favor 
would be equitable. We likewise reject this argument. In finding of 
fact number eleven, the trial court did find that an unequal division of 
the marital property in favor of defendant would be equitable. The 
trial court did, in fact, award an unequal division of the marital prop- 
erty in defendant's favor. In its second amended judgment, defendant 
received $110,484.32 of the marital property after the trial court sub- 
tracted $2,400.00 in marital debt assigned to defendant. Plaintiff 
received $91,162.18 of the marital property and $7,400.00 in debt. 
Although defendant argues he did not receive an unequal division in 
his favor considering the debts and mortgage payments which the 
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court properly considered as distributional factors, such factors are 
merely items which the court considers in determining an equitable 
distribution, and are not valued for purposes of determining the net 
marital estate to be divided. See N.C. Gen. Stat. § 50-20(c). 

Moreover, the fact that the final judgment was not significantly in 
defendant's favor does not constitute an abuse of the trial court's dis- 
cretion. As the trial court noted at the 4 August 2000 hearing, 
although the unequal division was probably not to the extent desired 
by defendant, "it's not overwhelming in [defendant's] favor . . . . It's 
not overwhelming in [plaintiff's] favor . . . . [I]t was a little more in his 
favor . . . but not a great deal." We discern no abuse of discretion in 
the trial court's judgment. 

Finally, defendant includes in his heading to argument two in his 
brief the statement that the trial court erred in failing to include as 
divisible property the fair market rental value of the marital resi- 
dence. However, defendant fails to set forth any argument or author- 
ity in support of this assertion, and it is therefore deemed abandoned. 
N.C.R. App. P. 28(b)(5). 

Affirmed. 

Judges McGEE and BRYANT concur. 

STATE OF NORTH CAROLINA v. BELVIN E.  WAGNER 

No. COA01-144 

(Filed 19 February 2002) 

1. Constitutional Law- due process-prosecutorial 
vindictiveness 

A defendant's due process rights were not violated based on 
alleged prosecutorial vindictiveness even though defendant was 
indicted for the additional crime of felonious possession of drug 
paraphernalia after defendant successfully challenged his guilty 
plea for his initial conviction for attempted possession of cocaine 
while having a status as an habitual felon based on an error in the 
calculation of his sentence, because: (I) the timing of the indict- 
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ment by itself does not necessarily lead to a conclusion that the 
indictment was likely to have been brought for a retaliatory pur- 
pose; (2) when a guilty plea is set aside, the State is entitled to 
evaluate all of the facts and circumstances in order to determine 
what charges it should proceed with against a defendant, and the 
decision to bring an additional indictment is likely attributable to 
this evaluation process rather than to a retaliatory motive; and 
(3) the prosecutor who sought the felonious possession of drug 
paraphernalia indictment had not previously been involved in 
defendant's case. 

2. Sentencing- bargained-for guilty plea set aside 
A defendant's consecutive sentences of 135 to 171 months for 

felonious possession of drug paraphernalia, attempted posses- 
sion of cocaine, and his status of being an habitual felon did not 
violate the express provisions of N.C.G.S. 8 15A-1335 after 
defendant's bargained-for guilty plea and sentence of 101 to 131 
months had been set aside, because: (1) the setting aside of 
defendant's plea agreement returned the parties to the pretrial 
setting, and thus, the trial court was not faced with resentencing 
but instead with sentencing defendant anew; and (2) any applica- 
tion of N.C.G.S. 5 15A-1335 to his sentence would have effectively 
allowed defendant to keep the benefits of his original plea agree- 
ment while at the same time permitting him to proceed to trial. 

Judge WYNN dissenting. 

Appeal by defendant from judgment entered 17 October 2000 by 
Judge W. Douglas Albright in Forsyth County Superior Court. Heard 
in the Court of Appeals 5 December 2001. 

Attorney General Roy Cooper, by Assistant Attorney General 
Joan M. Cunningham, for the State. 

J. Clark Fischer for defendant-appellant. 

WALKER, Judge. 

Defendant appeals his conviction and sentence as an habitual 
felon for attempted possession of cocaine and felonious possession 
of drug paraphernalia. The pertinent facts are as follows: On 18 July 
1998, officers of the Winston-Salem Police Department's Street Drug 
Enforcement Unit conducted an undercover operation designed to 
target drug buyers. As part of this operation, an officer posed as a 
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street drug dealer and sold counterfeit crack cocaine to soliciting 
customers. At approximately 5 0 0  p.m. that day, defendant 
approached an undercover officer and asked for some "breaks" (a 
street term for a small piece of crack cocaine broken from a larger 
piece). The officer displayed three counterfeit pieces and asked 
defendant, "How much?" Defendant responded that he had $30, and a 
sale of three counterfeit pieces resulted. Defendant was searched and 
officers retrieved the three counterfeit pieces and a chrome pipe 
commonly used for smoking crack cocaine. Defendant was ar- 
rested for attempted possession of cocaine and possession of drug 
paraphernalia. 

At the time of defendant's arrest, the Forsyth County District 
Attorney's Office had procedures in place which sought to expedite 
repeat offenders' cases by offering them a mitigated sentence if they 
agreed early in the process to plead guilty. Pursuant to a plea agree- 
ment, on 17 August 1998, defendant appeared before the trial court 
and, based on a bill of information, entered a guilty plea to attempted 
possession of cocaine while having a status as an habitual felon. He 
then received a mitigated sentence of 101 to 131 months. 

Approximately one year later, defendant filed a Motion for 
Appropriate Relief (MAR) alleging an error in the calculation of his 
sentence. On 2 May 2000, the trial court granted defendant's MAR, 
vacating his guilty plea and setting aside his sentence. Thereafter, 
defendant's case was assigned to another prosecutor, who, after 
reviewing the file, obtained indictments which charged defendant 
with attempted possession of cocaine, felonious possession of drug 
paraphernalia, and being an habitual felon. This prosecutor then 
offered defendant a second plea agreement which would have 
resulted in a sentence identical to the one he had previously received. 
However, defendant rejected the offer and moved to dismiss the 
indictment for felonious possession of drug paraphernalia. The trial 
court denied defendant's motion and he was convicted of both 
charges. After defendant was determined to have the status of 
habitual felon on each charge, he received consecutive sentences of 
135 to 171 months. 

With his appeal, defendant raises two issues: (I) whether his 
being indicted for felonious possession of drug paraphernalia was the 
result of prosecutorial vindictiveness; and (2) whether his being sen- 
tenced to consecutive terms of 135 to 171 months violates the 
expressed provisions of N.C. Gen. Stat. jS 15A-1335. 
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I. Prosecutorial Vindictiveness 

[I] Defendant first contends his being indicted for felonious pos- 
session of drug paraphernalia violates his right to due process in 
that it was the result of prosecutorial vindictiveness. He main- 
tains that since the indictment was only intended to punish him for 
having successfully challenged his prior sentence, it should have 
been dismissed. 

Defendant bases his argument on North Carolina v. Pearce, 395 
U.S. 711, 23 L. Ed. 2d 656 (1969), a U.S. Supreme Court case which 
arose out of this State. Pearce and its progeny form the framework 
from which a court is to determine whether a defendant has been 
unconstitutionally penalized for exercising a protected statutory or 
constitutional right. See Blackledge v. Perry, 417 U.S. 21, 40 L. Ed. 2d 
628 (1974); Bordenkircher v. Hayes, 434 U.S. 357, 54 L. Ed. 2d 604 
(1978); United States v. Goodwin, 457 U.S. 368, 73 L. Ed. 2d 74 
(1982); and Alabama v. Smith, 490 U.S. 794, 104 L. Ed. 2d 865 (1989). 
In Pearce, the Court held due process of law requires that "vindic- 
tiveness against a defendant for having successfully attacked his first 
conviction must play no part in the sentence he receives after a new 
trial." Pearce, 395 U.S. at 725, 23 L. Ed. 2d at 669. Accordingly, in 
cases involving allegations of prosecutorial vindictiveness, a defend- 
ant is constitutionally entitled to relief from judgment if he can show 
through objective evidence that either: (1) his prosecution was actu- 
ally motivated by a desire to punish him for doing what the law 
clearly permits him to do, or (2) the circumstances surrounding his 
prosecution are such that a vindictive motive may be presumed and 
the State has failed to provide affirmative evidence to overcome the 
presumption. See Goodwin, 457 U.S. at 374-76, 73 L. Ed. 2d at 81-82; 
see also United States v. Wilson, 262 F.3d 305, 314 (4th Cir. 2001). 
Here, defendant concedes he has no direct evidence of actual vindic- 
tiveness on the part of the prosecutor. Rather, he urges this Court to 
presume a vindictive motive from the circumstances leading up to his 
felonious possession of drug paraphernalia indictment. 

In Blackledge, the US. Supreme Court noted "the Due Process 
Clause is not offended by all possibilities of increased punishment 
upon retrial after appeal but only by those that pose a realistic likeli- 
hood of 'vindictiveness.' " Blackledge, 417 U.S. at 27, 40 L. Ed. 2d at 
634. Consequently, prosecutorial vindictiveness is to be presumed 
only where the circumstances reasonably suggest a conclusion that 
the charges brought were likely the result of a retaliatory motive. 
Goodwin, 457 U.S. at 375, 73 L. Ed. 2d at 82. Further, the prophylac- 
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tic nature of the presumption is such that its imposition is warranted 
only when it is applicable to all cases which present the same cir- 
cumstances. Id. at 381, 73 L. Ed. 2d at 85; see also Wilson, 262 F.3d 
at 315. For example, Blackledge holds a presumed motive of vin- 
dictiveness exists in all cases where a defendant appeals a misde- 
meanor conviction, entitling him to a trial de novo, and the State sub- 
sequently charges him with a felony for the same conduct. 
Blackledge, 417 U.S. at 28-29, 40 L. Ed. 2d at 634-35. The Court rea- 
soned the presumption is warranted since, under the circumstances, 
the State, when it brought the subsequent felony charge, was operat- 
ing within the same general considerations as it had when it brought 
the misdemeanor charge. Thus, absent any other explanation, the dif- 
ference in charges was presumed to have been vindictively moti- 
vated. Id. at 27, 40 L. Ed. 2d at 634. 

However, in Smith, the U.S. Supreme Court held the mere fact 
that a defendant received a greater sentence following a trial after he 
had successfully challenged a guilty plea did not warrant a similar 
presumption. Smith, 490 U.S. at 795, 104 L. Ed. 2d at 870. There, the 
Court reasoned that in many such cases the greater sentence was 
more likely attributed to factors which were not considered at the 
time of the guilty plea but had been following a trial. Id. at 801, 104 
L. Ed. 2d at 873-74. 

With this background in mind, we turn to whether the circum- 
stances presented in this case present a realistic likelihood of vindic- 
tiveness for all similarly situated cases. Defendant relies on two facts 
which he contends are sufficient to support such a presumption: (1) 
the State did not proceed on the charge of felonious possession of 
drug paraphernalia in the plea agreement but only after he success- 
fully challenged his guilty plea, and (2) the present indictment was 
based upon facts known by the State for more than two years. 

At its core, defendant's argument centers on the timing of his 
indictment for felonious possession of drug paraphernalia. Although 
the State could have originally sought an indictment for this offense 
after his arrest, it did so only after he successfully challenged his 
guilty plea. This timing, by itself, does not necessarily lead to a con- 
clusion that the indictment was likely to have been brought for a 
retaliatory purpose. When a guilty plea is set aside, the State is en- 
titled to evaluate all of the facts and circumstances in order to deter- 
mine what charges it should proceed with against a defendant. 
Therefore, the decision to bring an additional indictment is likely 
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to be attributable to this evaluation process rather than to a retalia- 
tory motive. See generally Goodwin, 457 U.S. at 381, 73 L. Ed. 2d 
at 85. 

Defendant's case reflects this proposition. The initial prosecutor, 
desiring to expedite the case, elected to forego indicting defendant 
but instead proceeded on a bill of information. A plea agreement was 
then offered to defendant by which he would only plead guilty to the 
charge of attempted possession of cocaine. After defendant success- 
fully challenged his guilty plea, a second prosecutor evaluated the 
evidence and determined that defendant should be indicted for felo- 
nious possession of drug paraphernalia, attempted possession of 
cocaine, and being an habitual felon. He then offered defendant a 
plea agreement with terms whereby the sentence would not exceed 
the previous sentence. These actions on the part of the State cannot 
be said to have likely been the product of a vindictive motive but 
rather the result of an evaluation of the evidence and how defendant's 
case should proceed to trial. This is especially true in light of our 
criminal justice system's respect for the exercise of prosecutorial 
discretion which itself enjoys a "background presumption" of regu- 
larity. See generally United States v. Amstrong, 517 U.S. 456, 464, 
134 L. Ed. 2d 687, 698 (1996); and Bordenkircher, 434 U.S. at 364, 54 
L. Ed. 2d at 611 ("In our system, so long as the prosecutor has proba- 
ble cause to believe that the accused committed an offense defined 
by statute, the decision whether or not to prosecute, and what charge 
to file or bring before a grand jury, generally rests entirely in his 
discretion"). 

Additionally, the facts and circumstances here are at odds with 
those present in the cases where a presumption of vindictiveness was 
found. Most notably, in Pearce and Blackledge, the individuals 
directly involved were presumed to have a vindictive motive by rea- 
son of having a personal stake in the outcome of the defendant exer- 
cising his protected right. Thus, the Court determined they were 
likely to engage in self-vindication. In contrast, here the prosecutor 
who sought the felonious possession of drug paraphernalia indict- 
ment had not previously been involved in defendant's case. Indeed, 
the record shows the prosecutor who had been involved was no 
longer with the Forsyth County District Attorney's Office. 
Accordingly, we conclude that while Pearce and Blackledge are 
instructive as to when a vindictive motive is to be presumed, their 
holdings do not control the disposition of this case. 
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Finally, defendant suggests the failure to apply a presumption of 
vindictiveness to his case would deter future defendants from exer- 
cising their rights to challenge improper sentences. However, the due 
process concerns of Pearce and Blackledge "lay not in the possibility 
that a defendant might be deterred from the exercise of a legal right 
. . . but rather in the danger that the State might be retaliating against 
the accused for lawfully attacking his conviction." Bordenkircher, 
434 U.S. at 363, 54 L. Ed. 2d at 610 (internal citations omitted). 
Defendant's assertion must be weighed against the State's discretion 
to re-evaluate the evidence once a guilty plea is set aside and to make 
a decision on what charges to pursue. We decline to presume prose- 
cutorial vindictiveness on the part of the State; therefore, in light of 
the absence of any evidence of actual vindictiveness, we overrule 
defendant's assignment of error. 

11. Violation of N.C. Gen. Stat. 6 15A-1335 

[2] Defendant next contends his consecutive sentences of 135 to 171 
months violate the expressed provisions of N.C. Gen. Stat. 5 15A-1335 
which states: 

When a conviction or sentence imposed in superior court has 
been set aside on direct review or collateral attack, the court may 
not impose a new sentence for the same offense, or for a differ- 
ent offense based on the same conduct, which is more severe 
than the prior sentence less the portion of the prior sentence pre- 
viously served. 

N.C. Gen. Stat. 5 15A-1335 (1999). Defendant maintains that pursuant 
to this statute, the maximum sentence he could have received for his 
two convictions would be 101 to 131 months or the same sentence he 
had previously received. 

In order to properly address defendant's argument, we are to con- 
sider each of defendant's convictions and corresponding sentence 
separately to determine whether the restrictions set forth in N.C. 
Gen. Stat. § 15A-1335 apply. State v. Hemby, 333 N.C. 331, 332, 426 
S.E.2d 77 (1993); State v. Nixon, 119 N.C. App. 571, 573, 459 S.E.2d 
49, 51 (1995). Defendant does not dispute his status as an habitual 
felon or that the trial court properly calculated his prior criminal 
record. Nevertheless, he contends that because he successfully chal- 
lenged his prior guilty plea, N.C. Gen. Stat. 15A-1335 applies and 
prohibits the trial court from imposing a sentence for his two convic- 
tions which would be more severe than his original sentence of 101 
to 131 months. 
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In support of his argument, defendant cites our Supreme Court's 
decision in Hemby and this Court's decision in State v. Mitchell, 67 
N.C. App. 549, 313 S.E.2d 201 (1984). However, neither Hemby nor 
Mitchell involved the imposition of a sentence after a bargained-for 
guilty plea had been set aside. To the contrary, in both cases the 
defendant had been convicted and sentenced, and, following a suc- 
cessful appeal, had his case remanded for re-sentencing. Under such 
circumstances N.C. Gen. Stat. 5 15A-1335 requires that "on resen- 
tencing, a trial judge cannot impose a term of years greater than the 
term of years imposed by the original sentence. . . ." Mitchell, 67 N.C. 
App. at 551, 313 S.E.2d at 202. 

We find that defendant's case is notably distinguishable from 
Hemby and Mitchell. Unlike those cases, the setting aside of defend- 
ant's plea agreement returned the parties to the pre-trial setting. See 
generally State v. Mercer, 84 N.C. App. 623, 628, 353 S.E.2d 682, 685 
(1987). Thus, upon his conviction on both charges, the trial court was 
not faced with re-sentencing but instead with sentencing defendant 
anew. Furthermore, any application of N.C. Gen. Stat. 5 15A-1335 to 
his sentence would have effectively allowed defendant to keep the 
benefits of his original plea agreement, while at the same time per- 
mitting him to proceed to trial. Therefore, we conclude N.C. Gen. 
Stat. 5 15A-1335 is not available to defendant in this case. 

In sum, we conclude defendant's indictment for felonious pos- 
session of drug paraphernalia was not the result of vindictive prose- 
cution and find no error in defendant's sentence. 

No error. 

Judge THOMAS concurs. 

Judge WYNN dissents. 

WYNN, Judge dissenting. 

It is undisputed that defendant's initial sentence and guilty plea 
were vacated as a result of the trial court improperly assigning 
defendant a prior record level of VI instead of his actual prior record 
level of V. Defendant thus received "the minimum mitigated sentence 
of 101 months for his criminal history" of Level VI, when defendant's 
actual prior record level of V would translate to a minimum mitigated 
sentence of 90 months. Because defendant challenged this inaccu- 
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racy, he ended up being sentenced to two consecutive terms of 135 
to 171 months, when the State, in defendant's second trial, indicted 
him on the additional charge of felonious possession of drug para- 
phernalia, of which he was found guilty. 

But for the mere fact that defendant chose to exercise his right to 
challenge his improperly-calculated initial sentence by filing a motion 
for appropriate relief, he would be serving a lesser sentence (even 
considering that defendant's original sentence was excessive given 
the error in calculating his prior record level). Defendant is essen- 
tially being punished for attempting to correct a sentencing error 
made not by him, but by the trial court. 

In my view, the State's conduct in charging defendant with an 
additional offense following his successful appeal, based on the same 
conduct for which he was originally sentenced, contravened the 
United States Supreme Court's holding in Blackledge v. Perry, 417 
U.S. 21, 40 L. Ed. 2d 628 (1974), as well as N.C. Gen. Stat. § 15A-1335 
(1999) (generally embodying the rule of North Carolina v. Pearce, 
395 U.S. 711, 23 L. Ed. 2d 656 (1969)) and our courts' interpretations 
thereof. See State v. Harris, 115 N.C. App. 42, 444 S.E.2d 226 (1994) 
(holding that, where the defendant's original sentence was the result 
of a negotiated plea agreement, the trial court did not err by correct- 
ing an error on the judgments and re-sentencing the defendant 
according to his original plea agreement); see also State v. Nixon, 119 
N.C. App. 571, 459 S.E.2d 49 (1995).l 

As I believe that the majority's decision in effect punishes defend- 
ant for challenging his improperly determined sentence, and accord- 
ingly chills the exercise of the right to appeal by similarly-situated 
individuals, I dissent. 

1. It is unclear why the trial court, in considering defendant's motion for appro- 
priate relief, vacated both defendant's original sentence as well as his guilty plea, 
rather than simply vacating the sentence and re-sentencing defendant according to his 
prior record level V, rather than level VI. What is clear is that simply correcting defend- 
ant's sentence to reflect his prior record level V would not have violated his original 
plea arrangement. See Harris. 
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JULIE SHINGLETON, EMPLOYEE, PLAINTIFF V. KOBACKER GROUP, EMPLOYER; 
CONTINENTAL INSURANCE COMPANY, CARRIER; DEFENDANTS 

(Filed 19 February 2002) 

Workers' Compensation- change in condition-disability- 
evidence insufficient 

The Industrial Commission erred by concluding that a work- 
ers' compensation plaintiff had sustained a substantial change in 
condition warranting an award of additional compensation where 
plaintiff's testimony about her physical restrictions was virtually 
identical to that at the original hearing and her assertion that she 
is wholly incapable of employment was contrary to the unani- 
mous and unchanged medical evidence. A plaintiff asserting a 
substantial change in condition and an inability to work must 
produce medical evidence that she is no longer capable of any 
employment. 

Appeal by defendants from an opinion and award entered 4 
October 2000 by the North Carolina Industrial Commission. Heard in 
the Court of Appeals 8 January 2002. 

Shipman & Associates, L.L.l?, by Gary K. Shipman and Carl W 
Thurman 111, for plaintiff-appellee. 

Hedrick, Blackwell & Criner, L.L.l?, by G. Grady Richardson, 
Jr. and l? Scott Hedrick, for defendant-appellant Kobacker 
Group. 

HUNTER, Judge. 

Kobacker Group and Continental Insurance Company (collec- 
tively, "defendants") appeal an opinion and award of the Industrial 
Commission concluding Julie Shingleton ("plaintiff") has sustained 
a substantial change in condition entitling her to further disability 
compensation. For the reasons stated herein, we reverse the 
Commission's opinion and award. 

The facts pertinent to this appeal are as follows. On 15 June 1989, 
plaintiff sustained an injury to her lower back while working for 
defendant, Kobacker Group, as the manager of a shoe store in 
Wilmington, North Carolina. Plaintiff was diagnosed as having suf- 
fered a back strain, and she was released to work at light duty. 
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Plaintiff finished working for defendant in August 1989 when she 
moved to West Virginia. In September 1989, plaintiff was examined by 
osteopathic physician George Tokodi, Jr., who diagnosed her with a 
lumbar strain, and recommended she receive physical therapy. 

Plaintiff moved to Ohio in late 1989. In early 1990, plaintiff began 
experiencing problems sleeping, and she complained of numbness in 
her leg. Plaintiff contacted defendants to ask for a referral, and 
defendants referred her to Dr. James Dauphin, an orthopedic sur- 
geon. Dr. Dauphin examined plaintiff in May 1990. He determined she 
had a "possible herniated disc at L-5 with lumbar sprain." Plaintiff 
was pregnant at this time, and Dr. Dauphin recommended she begin 
an exercise program. Plaintiff visited Dr. Dauphin in October and 
November 1990 following the birth of her child, complaining that her 
pregnancy worsened her back pain. Dr. Dauphin determined plaintiff 
had a "chronic SI joint sprain with a superimposed lumbar disc bulge 
which is probably subclinical and of no relevance." Dr. Dauphin 
released plaintiff to return to work as of 8 November 1990. 

In February 1991, plaintiff obtained employment as a shoe store 
clerk. According to the finding of the Commission, plaintiff only 
worked for six weeks. Plaintiff returned to Dr. Dauphin in January 
1992, complaining of pain radiating from her hip to her foot. Dr. 
Dauphin was of the opinion that plaintiff could return to work at that 
time. Dr. Dauphin was never of the opinion that plaintiff could not 
work throughout the four years she was under his care. 

Plaintiff's claim for disability compensation was originally heard 
in 1993. At that hearing, plaintiff complained that her back pain 
caused her to have trouble standing, lifting, and bending. She stated 
that in her opinion, she was unable to perform the normal duties she 
had performed during her employment in defendant's shoe store. The 
Full Commission entered an opinion and award on 18 July 1994 con- 
cluding that plaintiff had sustained a cornpensable injury, and award- 
ing her temporary total disability payments, three hundred weeks of 
temporary partial disability payments, and all medical expenses, 
including future expenses, resulting from her 15 June 1989 injury. 

Plaintiff visited Dr. Dauphin for the final time in September 1994, 
complaining of hip pain, headaches, and depression. Dr. Dauphin was 
of the opinion that plaintiff would not be able to return to her previ- 
ous job which included bending and lifting, but he recommended she 
undergo job retraining so she could obtain employment in a different 
type of job. He also recommended that plaintiff attend a pain clinic. 
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Plaintiff also began visiting osteopathic physician Ernest Miller in 
1994. Dr. Miller continued to treat plaintiff until at least January 1999, 
during which time he diagnosed her with depression, meralgia pares- 
thetica, cervical, thoracic, and lumbar myositis, sinusitis, lumbar, 
sacral and thoracic somatic dysfunction, lumbar strain, arthritis, pos- 
sible lumbar disc disease, bronchitis, cerviothoracic strain, cervical 
strain, cervical, dorsal, and sacroiliac somatic dysfunction, somatic 
dysfunction of the cervical and lumbosacral spine, fibromyalgia, mid- 
dle ear infection, right hip strain with piriformis syndrome, thoracic 
outlet syndrome, hypoglycemia, tachycardia, carpal tunnel syn- 
drome, and bursitis of the hips. In 1998, plaintiff also began seeing 
Dr. Michael Shramowiat, a specialist in physical medicine rehabilita- 
tion and pain medicine. 

On 29 March 1996, defendants filed a Form 28B to establish that 
all compensation awarded to plaintiff in the opinion and award filed 
18 July 1994 had been paid. On 22 August 1996, plaintiff filed a 
request for a rehearing, contending that she was entitled to further 
compensation because her condition had worsened. A hearing was 
held before a deputy commissioner on 1 I December 1998. The deputy 
commissioner concluded the evidence failed to show that plaintiff 
had sustained a substantial change in condition which would entitle 
her to additional compensation, and that plaintiff had failed to show 
a causal link between her original 1989 back injury and her myriad of 
additional health problems, including carpal tunnel syndrome, tho- 
racic outlet syndrome, fibromyalgia, and cervical complaints. 

On 4 October 2000, the Full Commission filed an opinion and 
award reversing the deputy commissioner and concluding that plain- 
tiff had sustained a substantial change in condition under the law, 
and is therefore entitled to additional compensation from defendant. 
One commissioner dissented, concluding plaintiff's physical com- 
plaints and ability to earn wages had not changed since the original 
hearing, and that, in any event, any change in condition was not 
related to plaintiff's 1989 back injury. The Commission awarded 
plaintiff temporary total disability compensation from 29 September 
1994 until further order of the Commission, as well as all medical 
expenses incurred or to be incurred as a result of her injury, in- 
cluding her chronic pain syndrome and depression. Defendants 
appeal. 

Defendants bring forth five arguments on appeal, contending: (1) 
the Commission erred in concluding plaintiff sustained a substantial 
change in condition under the Worker's Compensation Act; (2) the 
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Commission's findings of fact that plaintiff's 1989 injury caused her 
subsequent medical conditions are unsupported by competent evi- 
dence; (3) plaintiff has attained maximum medical improvement; (4) 
plaintiff is not entitled to additional temporary total disability bene- 
fits; and (5) the Commission's findings of fact are unsupported by 
competent evidence. 

Although on appeal the Commission's findings of fact are conclu- 
sive where supported by competent evidence, Adams v. AVX Cow., 
349 N.C. 676, 681, 509 S.E.2d 41 1, 414 (1998), reh'g denied, 350 N. C. 
108, 532 S.E.2d 522 (1999), "findings of fact by the Commission may 
be set aside on appeal when there is a complete lack of competent 
evidence to support them," Young v. Hickory Bus. Furn., 353 N.C. 
227, 230, 538 S.E.2d 912,914 (2000). " 'Whether the facts amount to a 
change of condition pursuant to N.C. Gen. Stat. § 97-47 is a "question 
of law," ' and thus, is subject to de novo review." Cummings v. 
Burroughs Wellcome Co., 130 N.C. App. 88,90, 502 S.E.2d 26,28 (cita- 
tions omitted), disc. review denied, 349 N.C. 355, 517 S.E.2d 890 
(1998). 

Section 97-47 of the North Carolina General Statutes provides 
that upon the application of an interested party "on the grounds of a 
change in condition, the Industrial Commission may review any 
award, and on such review may make an award ending, diminishing, 
or increasing the compensation previously awarded." N.C. Gen. Stat. 
Q 97-47 (1999). A change of condition for purposes of N.C. Gen. Stat. 
Q 97-37, is "a substantial change in physical capacity to earn wages, 
occurring after a final award of compensation, that is different 
from that existing when the award was made." Bailey v. Sears 
Roebuck & Co., 131 N.C. App. 649, 654, 508 S.E.2d 831, 835 (1998) 
(emphasis added). A change in condition may consist of either: "a 
change in the claimant's physical condition that impacts his earning 
capacity"; "a change in the claimant's earning capacity even though 
claimant's physical condition remains unchanged"; "or a change 
in the degree of disability even though claimant's physical condi- 
tion remains unchanged." Blair  21. American Television & 
Communications COT., 124 N.C. App. 420, 423, 477 S.E.2d 190, 192 
(1996). 

"The party seeking to modify an award based on a change of con- 
dition bears the burden of proving that a new condition exists and 
that it is causally related to the injury upon which the award is 
based." Cummings, 130 N.C. App. at 91, 502 S.E.2d at 29. A plaintiff 
must prove the element of causation "by the greater weight of the evi- 
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dence." Bailey, 131 N.C. App. at 654, 508 S.E.2d at 835. A decrease in 
earning capacity may be shown by the production of: (1) medical evi- 
dence that the claimant is "physically or mentally, as a consequence 
of the work related injury, incapable of work in any employment"; (2) 
evidence that the claimant "is capable of some work, but that he has, 
after a reasonable effort on his part, been unsuccessful in his ef- 
fort to obtain employment"; (3) evidence that the claimant "is capa- 
ble of some work but that it would be futile because of preexisting 
conditions i.e., age, inexperience, lack of education, to seek other 
employment"; or (4) evidence that the claimant "has obtained other 
employment at a wage less than that earned prior to the injury." 
Russell v. Lowes Product Distribution., 108 N.C. App. 762, 765, 425 
S.E.2d 454, 457 (1993). 

In the present case, plaintiff sought to prove a substantial change 
in condition based upon her inability to work in any employment. 
Plaintiff satisfies this burden "by producing medical evidence show- 
ing '[slhe is physically or mentally, as a consequence of the work 
related injury, incapable of work in any employment.' " Grantham v. 
R. G. Barry COT., 127 N.C. App. 529, 534,491 S.E.2d 678,681 (1997) 
(citation omitted), disc. review denied, 347 N.C. 671, 500 S.E.2d 86 
(1998). Plaintiff failed to present any medical evidence which could 
support a finding that she is physically or mentally incapable of work 
in any employment. 

The medical evidence consists of the depositions of doctors 
Tokodi, Dauphin, Miller, and Shramowiat. The medical evidence pre- 
sented from depositions taken in 1992 in preparation for the original 
hearing and from those taken for the current matter in February 1999 
is identical: all of plaintiff's doctors were of the opinion in 1992 and 
in 1999 that although plaintiff should not perform the duties involved 
in her former employment with defendants, which involved much 
bending and lifting, plaintiff is capable of gainful employment in light 
duty work. There is no medical evidence that plaintiff has ever been 
incapable of gainful employment. 

Dr. Tokodi was the first osteopathic doctor to examine plaintiff 
shortly after her 1989 injury. His examination revealed that plain- 
tiff had some "back spasm" and that she had lost some of the normal 
curvature to her back, but that "otherwise, the exam was essentially 
negative." Dr. Tokodi diagnosed plaintiff with a lumbar strain and 
recommended she seek physical therapy. He testified in 1992 that 
based upon his examination of plaintiff's injury, he would object to 
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her performing the bending and lifting duties required in a shoe store 
clerk position, but that he "would have no objection to her perform- 
ing a clerical or cash register running-type job." 

Dr. Dauphin, who examined plaintiff from 1990 until 1994, testi- 
fied that in 1994, he was of the opinion that although plaintiff should 
not return to her prior job as a shoe store clerk due to the bending 
and lifting involved, she was capable of undergoing job retraining to 
obtain other employment that would not require such movements. Dr. 
Dauphin testified in 1999 that his thoughts about her condition and 
course of treatment did not change throughout the time he treated 
her, and that his recommendation to plaintiff was the same early on 
as it was in 1994: that "she go to work in a different sort of 
job." Although Dr. Dauphin made clear that in his opinion, plaintiff 
would have difficulty performing a job involving a lot of bending or 
twisting with weights up to fifty pounds, he was never of the opinion 
that plaintiff was wholly incapable of work altogether. He testified 
that he "did not want her to return to her own job [as a shoe store 
clerk], but [he] certainly had no objection to her returning to a light 
duty work." 

Moreover, Dr. Dauphin's testimony as to plaintiff's capability to 
earn wages did not change from the 1993 hearing to his testimony in 
the current matter. Dr. Dauphin testified repeatedly during his 1992 
deposition, as in his 1999 deposition, that plaintiff was totally capa- 
ble of working in a job that did not require a lot of bending and lift- 
ing. Dr. Dauphin stated that plaintiff "should do very well in light 
work," and that she should "simply find employment that does not 
involve constant bending, stooping or lifting." 

Dr. Miller, who examined plaintiff from 1994 through 1999, and 
throughout the time that plaintiff was claiming a change in condition, 
was of the same opinion as doctors Tokodi and Dauphin. Dr. Miller 
opined in February 1999 that plaintiff could presently perform a 
sedentary type of job, and that, despite the numerous ailments with 
which he had diagnosed plaintiff over the years, he would not even 
object to her "performing the duties of a clerk in a shoe store" unless 
"she was having to do some heavy lifting of boxes." 

Similarly, Dr. Shramowiat, who began examining plaintiff in 1998, 
testified that as of the time of his deposition in February 1999, he was 
of the opinion that plaintiff had been inactive for a decade, that she 
needed to get out and engage in some activity, and that she "is physi- 
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cally capable of gainful employment." He testified that as of "[rlight 
now, [plaintiff] would be at light duty" but that with some physical 
therapy to regain strength lost due to extreme inactivity, he hopes 
she can return to a job "where she can perform some lifting." Dr. 
Shramowiat testified that as of the time of his February 1999 deposi- 
tion, plaintiff was capable of employment "[ilf she was in a light duty 
job with lifting of ten to twenty pounds; something that involved, you 
know, no spectacular lifting activities or a lot of trunk rotation." 
When further questioned as to whether plaintiff could presently be 
gainfully employed, Dr. Shramowiat reiterated that she is indeed fully 
capable of gainful employment "as long as it's not a job that's very 
physically demanding." Dr. Shramowiat went further, testifying that if 
plaintiff could get out and become more active, "she should be able 
to progress well beyond a light duty job." 

In summary, according to all of the medical evidence which 
plaintiff presented, she has not sustained a change in her ability to 
earn wages since the original hearing on this matter. Indeed, the 
unanimous medical testimony from all of plaintiff's doctors is identi- 
cal to the medical evidence presented for the 1993 hearing. Quite 
clearly, plaintiff has failed to carry her burden of producing "medical 
evidence showing '[slhe is physically or mentally, as a consequence 
of the work related injury, incapable of work in any employment.' " 
See Grantham, 127 N.C. App. at 534, 491 S.E.2d at 681 (citation 
omitted). 

The only evidence in the record which could possibly support the 
Commission's conclusion that plaintiff is totally disabled is plaintiff's 
own testimony that she can no longer work in any capacity. However, 
we re-emphasize that in proving an inability to work in any employ- 
ment due to a physical or mental condition in the context of assert- 
ing a substantial change in condition, a plaintiff must produce med- 
ical evidence that she is no longer capable of any employment. See 
id.; see also Chisholm v. Diamond Condominium Constr. Co., 83 
N.C. App. 14, 19, 348 S.E.2d 596, 600 (1986) (Commission properly 
denied plaintiff's claim to further compensation based on theory of 
substantial change in condition where plaintiff's evidence consisted 
entirely of plaintiff's own testimony and there was no medical evi- 
dence concerning the cause and extent of his injuries), disc. review 
denied, 319 N.C. 103, 353 S.E.2d 106 (1987). 

We further observe that the nature of plaintiff's testimony regard- 
ing her physical ailments barely changed from the 1993 hearing to the 
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hearing at issue here. Although plaintiff testified at the subsequent 
hearing that her pain was "more widespread," plaintiff's complaints 
regarding her physical restrictions were the same at both hearings: 
that she has trouble sitting and standing for long periods of time, that 
she has trouble bending and lifting, and that she has trouble sleeping. 
"A change of condition ' "refers to conditions different from those" ' 
in existence when an award was originally made and ' "a continued 
incapacity of the same kind and character and for the same injury is 
not a change in condition." ' " Lewis v. Craven Regional Medical 
Center, 122 N.C. App. 143, 149, 468 S.E.2d 269, 274 (1996) (citations 
omitted). 

In conclusion, we disagree with the Commission that plaintiff's 
own assertion that she is wholly incapable of employment is compe- 
tent evidence to carry her burden of showing a substantial change in 
condition where her opinion is contrary to the unanimous and 
unchanged medical evidence, and where plaintiff's testimony about 
her physical restrictions is virtually identical to that of the 1993 hear- 
ing. We therefore reverse the Commission's conclusion that plaintiff 
has sustained a substantial change in condition warranting an award 
of additional compensation. 

In light of this holding, we need not address defendants' addi- 
tional arguments, including that plaintiff failed to prove by the 
greater weight of the evidence that her 1989 back injury caused her 
subsequent medical problems for which she now seeks additional 
compensation. Even if plaintiff established that her 1989 injury 
caused her subsequent medical problems, plaintiff did not prove that 
the subsequent problems resulted in a substantial change in her 
capacity to earn wages. 

Reversed. 

Judges GREENE and TYSON concur. 
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FRANCISCO RUIZ, EMPLOYEE, PLAINTIFF-APPELLEE V. BELK MASONRY COMPANY, INC., 
EMPLOYER, AND COMPANION PROPERTY AND CASUALTY, CARRIER, DEFENDANT- 
APPELLANTS 

No. COA01-98 

(Filed 19 February 2002) 

1. Workers' Compensation- illegal alien-demonstrated 
earning capacity-eligibility for benefits 

The Industrial Commission did not err by awarding workers' 
compensation benefits to an illegal alien where plaintiff was 
employed by defendant prior to his accident and received wages 
for his work. N.C.G.S. Q 97-2(2). 

2. Workers' Compensation- illegal aliens-no conflict with 
federal law 

The North Carolina workers' compensation statute does not 
conflict with federal immigration laws in its inclusion of illegal 
aliens. 

3. Workers' Compensation- attendant care-necessity-suf- 
ficiency of findings 

The Industrial Commission did not err by awarding benefits 
for attendant care in a workers' compensation action. The 
Commission is the sole judge of the credibility of witnesses and 
there was competent evidence to support the findings made by 
the Commission. 

4. Workers' Compensation- attendant care-pre-approval 
The Industrial Commission did not err by awarding attendant 

care benefits to a workers' compensation plaintiff who was cared 
for by his brother, despite plaintiff's failure to seek approval of 
the care before it was performed. N.C.G.S. Q 97-90(a) does not 
require pre-approval of fees charged by health care providers 
other than physicians, hospitals, or other medical facilities, 
exceptions which do not apply here. 

5. Workers' Compensation- disability-sufficiency of evidence 
The Industrial Commission did not err by finding a workers' 

compensation plaintiff permanently and totally disabled where a 
vocational rehabilitation expert testified that plaintiff could not 
perform even sedentary work due to his educational deficits; 
physical limitations including limited use of his left arm and the 
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inability to walk short distances without help; and impaired con- 
centration, attention, memory, and reasoning. 

Appeal by defendants from opinion and award of the North 
Carolina Industrial Commission filed 13 September 2000. Heard in 
the Court of Appeals 17 October 2001. 

Mark 7: Sumwalt, Vernon Sumwalt, and Stefan R. Latorre, for 
plaintiff-appellee. 

Morris York Williams Surles & Barringer, LLI: by G. Lee 
Martin and Keith B. Nichols, for defendant-appellants. 

McGEE, Judge. 

Defendants appeal from the award of workers' compensation 
benefits to plaintiff Francisco Ruiz. Plaintiff sustained an injury while 
employed as a construction worker for defendant Belk Masonry 
Company, Inc. on 7 October 1997. Plaintiff fell approximately seventy 
feet from a forklift onto a concrete floor and sustained a traumatic 
brain injury, a kidney contusion, and several fractures. He was trans- 
ported to Carolinas Medical Center and was hospitalized until 7 
November 1997. Plaintiff was then transferred to the Charlotte 
Institute of Rehabilitation where he received physical, occupational, 
and speech therapy, along with psychological counseling. Plaintiff 
was placed in an outpatient program under the care of his brother, 
Jose Ruiz, on 3 December 1997, and continued to participate in fol- 
low-up treatment with his treating physician, Dr. James T. McDeavitt. 
Dr. McDeavitt testified plaintiff reached maximum medical improve- 
ment on 9 February 1998. Dr. McDeavitt also testified plaintiff did not 
require twenty-four hour attendant care, and that with a vocational 
rehabilitation plan, plaintiff might be able to return to work. 

Plaintiff presented the testimony of a vocational rehabilitation 
expert and a certified life care planner. The life care planner testified 
that plaintiff needed twenty-four hour care. Patrick Clifford (Mr. 
Clifford), a vocational rehabilitation expert, testified that plaintiff 
could not even perform sedentary work, had limited ability to walk or 
drive, and had limited cognitive abilities. 

Plaintiff was an illegal or undocumented alien at the time of his 
hiring and at the time of the accident. Plaintiff presented a false 
social security card and 1-9 form to defendant-employer when he was 
employed. 
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[I] Defendants first argue the Commission erred in awarding work- 
ers' compensation benefits to plaintiff because plaintiff was an illegal 
alien. We disagree. 

Defendants argue the statutory construction of N.C. Gen. Stat. 
Q 97-2(2) does not allow for illegal aliens to be classified as "employ- 
ees." Defendants further argue plaintiff does not have an earning 
capacity. However, N.C. Gen. Stat. 5 97-2(2) (1999) defines 
"employee" as "every person engaged in an employment under any 
appointment or contract of hire or apprenticeship, express or 
implied, oral or written, including aliens, and also minors, whether 
lawfully or unlawfully employed[.]" The precise issues defendants 
raise were determined by our Court in Rivera v. Trapp, 135 N.C. App. 
296,519 S.E.2d 777 (1999). Rivera presents a similar factual situation 
to the case before us. In Rivera, the plaintiff was employed as a 
roofer despite his not possessing a green card or a social security 
number. The plaintiff was seriously injured following a three-story 
fall from a forklift. Our Court held that N.C.G.S. Q 97-2(2) 

defines employee to include "every person engaged in an em- 
ployment . . . including aliens." The statute makes clear that 
the General Assembly sought to include individuals like the 
plaintiff under the protections of the Workers' Compensation 
Act. Further, plaintiff presented sufficient evidence to show 
that prior to the injury he did in fact have earning capacity as a 
roofer. 

Rivera, 135 N.C. App. at 303, 519 S.E.2d at 781. 

N.C.G.S. 9: 97-2(2) does not preclude plaintiff from receiving 
workers' compensation benefits based solely on his status as an ille- 
gal alien. " 'The philosophy which supports the [Workers'] 
Compensation Act is that the wear and tear of the workman, as well 
as the machinery, shall be charged to the industry.' " Porterfield v. 
RPC Corp., 47 N.C. App. 140, 143-44,266 S.E.2d 760,762 (1980) (quot- 
ing Cates v. Construction Co., 267 N.C. 560, 563, 148 S.E.2d 604, 607 
(1966)). "The primary purpose of legislation of this kind is to compel 
industry to take care of its own wreckage." Barber v. Minges, 223 
N.C. 213, 216, 25 S.E.2d 837, 839 (1943). These principles are still rel- 
evant today and in the particular situation before us. We agree with 
the deputy commissioner's finding in this case that we "must also be 
aware that defendant-employer received the benefits of plaintiff's 
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labor up to the time of his injury, and it would be repugnant to now 
deny plaintiff a benefit of the same agreement." 

Furthermore, as Rivem holds, an illegal alien can, despite his or 
her status, demonstrate an earning capacity in this state. Rivera, 135 
N.C. App. at 303, 519 S.E.2d at 781. In the case before us, plaintiff has 
shown he had the capacity to earn wages as a brick mason prior to 
his accident. Plaintiff was employed by defendant Belk Masonry 
Company, Inc. prior to his accident, and he was receiving wages for 
his work; plaintiff therefore demonstrated an earning capacity. 

[2] Defendants next contend that if the North Carolina Workers' 
Compensation statute is inclusive of illegal aliens and bestows upon 
illegal aliens an earning capacity, the statute is in conflict with federal 
immigration laws and is therefore preempted by them. Defendants 
contend the Federal Immigration Reform Control Act of 1986 (IRCA) 
preempts illegal aliens from receiving benefits under the North 
Carolina Workers' Compensation Act. Because federal law prohibits 
illegal aliens from obtaining employment, defendants contend illegal 
aliens can never be defined as "employees" under federal or state 
labor statutes. 

Federal law preempts state law in three circumstances: 
"First, where Congress has explicitly provided that state law is pre- 
empted. Second, in the absence of express language, where Congress 
has intended the federal government should exclusively occupy a 
particular field. . . . Third, [sltate law is preempted to the extent it 
actually conflicts with federal law." Collins v. CSX Dunsportation, 
114 N.C. App. 14, 18, 441 S.E.2d 150, 152, disc. review denied, 
336 N.C. 603, 447 S.E.2d 388 (1994) (citations omitted) (emphasis in 
original). 

Defendants have chosen to focus on the third situation and argue 
there exists a conflict between IRCA and the North Carolina Workers' 
Compensation Act. We disagree. The U.S. House of Representatives 
report following the enactment of IRCA expressly explained that 

[i]t is not the intention of the Committee that the employer 
sanctions provisions of the bill be used to undermine or diminish 
in any way labor protections in existing law, or to limit the pow- 
ers of federal or state labor relations boards, labor standards 
agencies, or labor arbitrators to remedy unfair practices commit- 
ted against undocumented employees for exercising their rights 
before such agencies or for engaging in activities protected by 
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existing law. In particular, the employer sanctions provisions are 
not inten[d]ed to limit in any way the scope of the term 
"employee" in Section 2(3) of the National Labor Relations Act 
(NLRA), as amended, or of the rights and protections stated in 
Sections 7 and 8 of that Act. 

H.R. REP. NO. 99-682(I), at 58 (1986), reprinted i n  1986 U.S.C.C.A.N. 
5649, 5662. Other state court jurisdictions have held IRCA does not 
preempt or redefine the term "employee" for purposes of workers' 
compensation. In Reinforced Earth Co. v. WC.A.B., 749 A.2d 1036, 
1038 (Pa. Commw. 2000), the court held 

there is nothing in the IRCA which indicates that an individual, 
hired by an employer in violation of its provisions, is not an 
"employee" under federal or state law. As such, the IRCA does 
not, in and of itself, preclude an illegal alien from being consid- 
ered an "employee" for purposes of the Act. 

See also Dowling v. Slotnik, 712 A.2d 396 (Conn. 1998), cert. denied, 
525 US. 1017, 142 L. Ed. 2d 451 (1998); Mendoza v. Monmouth 
Recycling Corp., 672 A.2d 221 (N.J. 1996) (holding claimant's need for 
medical treatment and right thereto did not derive from his immigra- 
tion status but from the service he performed while working for 
employer). 

Based on congressional intent and following the reasoning of 
other state court jurisdictions, we hold that federal law prohibiting 
the hiring of illegal aliens does not prevent illegal aliens from being 
included in the North Carolina Workers' Compensation definition of 
"employee," nor does federal law prevent illegal aliens, based solely 
on immigration status, from receiving workers' compensation bene- 
fits. We overrule this assignment of error. 

[3] Defendants next argue the Commission erred in awarding plain- 
tiff benefits for attendant care. Defendants contend no competent 
evidence exists to support the findings of fact that in turn would sup- 
port the Commission's conclusion that plaintiff is entitled to atten- 
dant care services at a rate of eight dollars an hour for sixteen hours 
a day. We disagree. 

Whether a plaintiff does or does not receive attendant care bene- 
fits is a conclusion of law which must be supported by findings of 
fact. On an appeal from an opinion and award from the Commission, 



680 IN THE COURT O F  APPEALS 

RUIZ v. BELK MASONRY CO. 

[I48 N.C. App. 675 (2002)] 

the standard of review for this Court "is limited to a determination of 
(1) whether the Commission's findings of fact are supported by any 
competent evidence in the record; and (2) whether the Commission's 
findings justify its conclusions of law." Goff v. Foster Forbes Glass 
Div., 140 N.C. App. 130, 132-33, 535 S.E.2d 602, 604 (2000). 

Defendants argue the Commission's finding that "[pllaintiff is in 
need of attendant care and defendants have not provided it" is not 
supported by competent evidence. "The facts found by the 
Commission are conclusive upon appeal to this Court when they are 
supported by competent evidence, even when there is evidence to 
support contrary findings." Pittman 21. International Paper Co., 132 
N.C. App. 151, 156, 510 S.E.2d 705, 709, aff'd, 351 N.C. 42, 519 S.E.2d 
524 (1999). Furthermore, the " 'findings of fact by the Industrial 
Commission are conclusive on appeal if supported by any competent 
evidence.' " Adams u. AVX COT., 349 N.C. 676, 681, 509 S.E.2d 41 1, 
414 (1998) (quoting Gallimore v. Marilyn's Shoes, 292 N.C. 399, 402, 
233 S.E.2d 529, 531 (1977)). 

The Commission found the following facts in its opinion and 
award: 

9. Mr. Jose Ruiz indicated that plaintiff cannot take care of 
himself. Mr. Ruiz has to cook, clean, wash, shop, and pay bills, 
among other things, for plaintiff. He turns on plaintiff's shower 
and has to assist plaintiff into the shower. Plaintiff can bathe him- 
self while he sits on a stool. Mr. Ruiz indicated that plaintiff can- 
not cook because he will leave the stove on or forget about the 
food on the stove. Plaintiff needs assistance walking because he 
is not stable on his feet and may fall at any time. 

10. Mr. Jose Ruiz indicated that he is not able to hold a full 
time job because it is unsafe to leave plaintiff at home for a long 
period and he therefore works four or five hours per day, five 
days a week, and otherwise he is always with plaintiff. 

16. Paula Medina, a registered nurse with a Master's Degree in 
health administration who also is a certified life planner, drafted a life 
care plan for plaintiff at the request of Patrick Clifford. As a part of 
this plan, she indicated that plaintiff would need attendant care for 
the remainder of his life. Jose Ruiz has been providing care to plain- 
tiff but will be unable to continue if he is not paid. 
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Defendants argue the testimony of plaintiff's brother and Paula 
Medina is incompetent, and they offer conflicting evidence to rebut 
this testimony. Specifically, defendants offer the testimony of plain- 
tiff's treating physician that plaintiff has improved steadily, plaintiff 
can remain at home unattended, and vocational rehabilitation would 
be appropriate for plaintiff. Defendants contend this testimony is the 
only credible testimony concerning plaintiff's health. However, the 
Commission 

"is the sole judge of the credibility of the witnesses and the 
weight to be given their testimony." Thus, the Commission may 
assign more weight and credibility to certain testimony than 
other. Moreover, if the evidence before the Commission is capa- 
ble of supporting two contrary findings, the determination of the 
Commission is conclusive on appeal. 

Dolbow v. Holland Industrial, 64 N.C. App. 695, 697, 308 S.E.2d 335, 
336 (1983), disc. review denied, 310 N.C. 308, 312 S.E.2d 651 (1984) 
(quoting Anderson v. Construction Co., 265 N.C. 431,434, 144 S.E.2d 
272, 274 (1965)). After a careful review of the record before us, we 
find there is competent evidence to support the findings of fact made 
by the Commission, and these findings support the Commission's 
conclusions of law. 

[4] Defendants also contend plaintiff is not entitled to attendant care 
benefits because plaintiff did not seek approval of the care before it 
was performed. N.C. Gen. Stat. fj 97-90(a) (1999) states the charges of 

health care providers for medical compensation under this 
Article shall be subject to the approval of the Commission; but 
no physician or hospital or other medical facilities shall be enti- 
tled to collect fees from an employer or insurance carrier until he 
has made the reports required by the Commission in connection 
with the case. 

However, N.C.G.S. 97-90(a) does not require pre-approval of fees 
charged by health care providers, except for physicians, hospitals, or 
other medical facilities. Plaintiff's brother does not fit into the excep- 
tions for N.C.G.S. 5 97-90(a). This interpretation is consistent with 
our case law, which has allowed compensation to health care 
providers similar to plaintiff's brother, without the Commission's 
pre-approval. See Godwin v. Swift & Co., 270 N.C. 690,155 S.E.2d 157 
(1967) and London v. Snak Time Catering, Inc., 136 N.C. App. 473, 
525 S.E.2d 203 (2000). We dismiss this assignment of error. 
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[S] Defendants next argue the Commission erred in finding that 
plaintiff is permanently and totally disabled. Defendants contend the 
Commission erred in finding as fact that as "a result of the October 7, 
1997 injury by accident, given plaintiff's vocational skills and physical 
limitations, plaintiff has been, and remains, incapable of earning 
wages with defendant-employer or in any other employment since 
October 8, 1997." Defendants further contend there is evidence in the 
record which establishes plaintiff is capable of returning to work, and 
the evidence the Commission relied on is unreliable. However, this 
Court cannot weigh the evidence in the record. "It is the 
Commission's role to resolve conflicts in the evidence." Knight v. 
Cannon Mills Co., 82 N.C. App. 453, 463, 347 S.E.2d 832, 839, disc. 
review denied, 318 N.C. 507, 349 S.E.2d 861 (1986). This Court is lim- 
ited to reviewing the record for any competent evidence which would 
support the Commission's findings of fact. See Pittman, 132 N.C. 
App. at 156, 510 S.E.2d at 709. 

In the case before us, Mr. Clifford, the vocational rehabilitation 
expert, testified that plaintiff could not perform even sedentary work 
due to plaintiff's educational deficits and his physical limitations, 
including plaintiff's limited use of his left arm and his inability to 
walk short distances without help. Furthermore, Mr. Clifford testified 
plaintiff's impaired concentration, attention, memory, and reasoning 
make it difficult for him to do work. Defendants' argument is based 
solely on their opinion that Mr. Clifford's testimony is unreliable. 
However, we find this evidence to be competent and supporting of 
the Commission's findings of fact. These findings support the 
Commission's conclusions of law and award for permanent and total 
disability. We dismiss this assignment of error. 

We affirm the award of the Commission. 

Affirmed. 

Judges TIMMONS-GOODSON and JOHN concur. 
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STATE O F  NORTH CAROLINA v. RESHAUD AMONDO BROWN 

NO. COA00-1527 

(Filed 19 February 2002) 

1. Evidence- cross-examination-credibility-truthfulness 
Even assuming arguendo that the trial court erred in a rob- 

bery with a dangerous weapon case by sustaining the State's 
objections to the questions asked by defendant during his cross- 
examination of one of the eyewitnesses to the robbery concern- 
ing the eyewitness's lying to a detective about a separate robbery 
for the purposes of establishing the eyewitness's character for 
truthfulness, defendant has failed to show that any error in 
excluding the testimony in question prejudiced defendant when 
there was eyewitness testimony by three other individuals that 
defendant committed this robbery and the evidence that defend- 
ant committed the robbery was overwhelming. N.C.G.S. (i 8C-1, 
Rule 608(b). 

2. Witnesses- assistant district attorney-concessions pro- 
vided to coparticipants in exchange for testimony about 
crime 

Even assuming arguendo that the trial court erred in a rob- 
bery with a dangerous weapon case by permitting an assistant 
district attorney to testify at trial concerning the concessions that 
two eyewitnesses had received in exchange for agreeing to testify 
about the robbery, defendant has not met his burden of showing 
that there is a reasonable possibility that a different result would 
have been reached at trial absent this error. 

Appeal by defendant from judgment entered 28 June 2000 by 
Judge W. Douglas Albright in Guilford County Superior Court. Heard 
in the Court of Appeals 29 November 2001. 

Attorney General Roy A. Cooper, 111, by Assistant Attorney 
General M. A. Kelly Chambers, for the State. 

Mark E. Hayes for defendant-appellant. 

HUNTER, Judge. 

Reshaud Arnondo Brown ("defendant") appeals from a judgment 
entered against him on the charge of robbery with a dangerous 
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weapon. On appeal, defendant argues that the trial court erred in sus- 
taining the State's objections to questions asked by defendant during 
his cross-examination of one of the eyewitnesses to the robbery. 
Defendant also argues that the trial court erred in permitting an 
assistant district attorney to testify at trial. We find no prejudicial 
error in defendant's trial. 

The evidence at trial tended to show that on 29 September 1999, 
defendant was driving a car containing four other individuals, includ- 
ing Ibn Hasan ("Hasan") and Michael Jarrell ("Jarrell"). Defendant 
followed a car with a "Pizza Hut" delivery sign into an apartment 
complex. Jarrell left the car intending to rob the Pizza Hut delivery 
employee, Everett Alston ("Alston"), but stopped and returned to the 
car when he realized he knew Alston. Defendant then proceeded to 
exit the car and rob Alston using a gun and wearing a ski mask and 
gloves. All five individuals were arrested and charged with robbery 
with a dangerous weapon. Jarrell agreed to testify as to the events of 
the robbery in exchange for not being tried as an adult, and the other 
three individuals who had been in the car, including Hasan, each 
agreed to testify as to the events of the robbery in exchange for hav- 
ing the charges against them dropped. At defendant's trial, Jarrell, 
Hasan, and the other two eyewitnesses each testified that defendant 
committed the robbery. Alston testified as to the approximate size 
and weight of the person who had robbed him. Also, Frank Chut 
("Chut"), an assistant district attorney, testified as to the concessions 
that Jarrell and Hasan had received in exchange for agreeing to tes- 
tify about the robbery. 

We first note that defendant contends on appeal that the two evi- 
dentiary rulings by the trial court, to which defendant has assigned 
error, violated various constitutional rights of defendant. However, 
defendant's objections and arguments at trial were not based upon 
constitutional grounds, and the trial court's rulings on defendant's 
objections were, likewise, not made on constitutional grounds. It is 
well-established that constitutional issues not raised or passed upon 
at trial will not be considered for the first time on appeal. See, e.g., 
State v. Anthony, 354 N.C. 372, 389, 555 S.E.2d 557, 571 (2001). 
Therefore, we decline to review the constitutional components of 
defendant's arguments, and we limit our review to a consideration of 
the grounds upon which the objections, and the trial court's rulings, 
were actually based. 

[I] Defendant first argues that the trial court erred in sustaining the 
State's objections to certain questions asked by defendant during his 
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cross-examination of Hasan. A review of the record indicates that, on 
direct examination, Hasan testified that defendant committed the 
robbery of Alston, and he further testified that he has no reason to lie 
about who committed the robbery. On cross-examination, defendant 
asked Hasan whether he had lied to a particular detective about a 
separate robbery incident involving a business called "the Sonic." 
Before the State was able to object to this question, Hasan stated, 
"[olh, yeah. I remember lying to him." The State then objected on the 
grounds of relevancy. 

The trial court removed the jury and conducted a hearing, during 
which defendant specifically argued that he wished to question 
Hasan regarding lies he told to a detective about "the Sonic robbery" 
for the purpose of impeaching Hasan's credibility. The trial court 
sustained the State's objection, stating: 

The Sonic robbery is wholly collateral to the present case and 
is not intermingled or inextricably intertwined in this case. 

The investigative details of the so-called Sonic robbery being 
wholly collateral to the case at bar are not relevant to the present 
prosecution. 

Even if there be some marginal relevance on the issue of 
impeachment, the probative value of such evidence is substan- 
tially outweighed by the very distinct and present danger of con- 
fusion of the issues by the jury and by the danger of misleading 
the jury and should be thus excluded under Rule 403. 

On appeal, defendant argues that he should have been permitted to 
question Hasan about the details of the Sonic robbery itself because 
such questioning would have revealed a reason for Hasan to be 
biased against defendant. As with defendant's constitutional argu- 
ments, defendant did not, in fact, argue the issue of bias to the court 
at trial. Thus, we address only the issue of whether defendant should 
have been permitted to question Hasan regarding his lying to a detec- 
tive about a separate robbery for purposes of establishing Hasan's 
character for truthfulness. 

Rule 608(b) of the North Carolina Rules of Evidence provides: 

Specific instances of the conduct of a witness, for the purpose of 
attacking or supporting his credibility, other than conviction of 
crime as provided in Rule 609, may not be proved by extrinsic evi- 
dence. They may, however, in the discretion of the court, if pro- 
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bative of truthfulness or untruthfulness, be inquired into on 
cross-examination of the witness (1) concerning his character for 
truthfulness or untruthfulness, or (2) concerning the character 
for truthfulness or untruthfulness of another witness as to which 
character the witness being cross-examined has testified. 

N.C. Gen. Stat. § 8C-1, Rule 608(b) (1999). In order to be admissible 
under this Rule, evidence of specific instances of conduct offered for 
impeachment purposes must satisfy four basic prerequisites: (1) the 
purpose of producing the evidence must be to impeach or enhance 
the witness' credibility by proving that the witness' conduct indicates 
his character for truthfulness or untruthfulness; (2) the conduct in 
question must be both probative of truthfulness or untruthfulness, 
and not too remote in time; (3) the conduct in question must be con- 
duct that did not result in a conviction; and (4) the inquiry into the 
conduct must take place during cross-examination. State v. Morgan, 
315 N.C. 626, 634, 340 S.E.2d 84, 89-90 (1986). 

If the proffered evidence meets these four enumerated pre- 
requisites, before admitting the evidence the trial judge must 
determine, in his discretion, pursuant to Rule 403, that the pro- 
bative value of the evidence is not outweighed by the risk of 
unfair prejudice, confusion of issues, or misleading the jury, 
and that the questioning will not harass or unduly embarrass the 
witness. 

Id. at 634, 340 S.E.2d at 90. Rule 403 states: "Although relevant, evi- 
dence may be excluded if its probative value is substantially out- 
weighed by the danger of unfair prejudice, confusion of the issues, or 
misleading the jury, or by considerations of undue delay, waste of 
time, or needless presentation of cumulative evidence." N.C. Gen. 
Stat. § 8C-1, Rule 403 (1999). 

Here, defendant sought to inquire as to whether an eyewitness to 
the robbery had, on a prior occasion, lied to police officers about his 
involvement in a separate robbery. Evidence of such conduct would, 
of course, tend to establish a witness' character for untruthfulness. 
The trial court nevertheless excluded the evidence under Rule 403. It 
is not clear how testimony by Hasan as to whether he lied to police 
officers about a separate robbery could have resulted in confusion of 
the issues or misleading the jury. 

However, even assuming arguendo that the trial court erred in 
excluding the testimony, we conclude that defendant has not met his 
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burden of showing that there is a reasonable possibility that, had the 
error not been committed, a different result would have been reached 
at trial. See N.C. Gen. Stat. 5 15A-1443(a) (1999). Even if defendant 
had been permitted to question Hasan regarding his lying to the 
police about the Sonic robbery, and even if defendant had been suc- 
cessful in establishing Hasan's character for untruthfulness, the 
State's evidence against defendant, including eyewitness testi- 
mony by three other individuals that defendant committed the rob- 
bery of Alston, was overwhelming. Thus, defendant has failed to 
show that any error in excluding the testimony in question prej- 
udiced defendant. 

[2] Defendant's second and final assignment of error involves the 
testimony of Chut, an assistant district attorney, who was permitted 
to testify for the State over defendant's objection. During a hearing to 
address defendant's objection, the State argued that it sought Chut's 
testimony in order to clarify the details of the inducements that were 
offered to two of the eyewitnesses, Hasan and Jarrell, in order to 
secure their testimony regarding the robbery. Defendant argues that 
Chut should not have been permitted to testify because his testimony 
would violate Rule 3.7 of the North Carolina Revised Rules of 
Professional Conduct, and because his testimony would prejudice the 
jury against defendant by unfairly bolstering the credibility of the tes- 
timony of the eyewitnesses in the eyes of the jury. 

A trial court's decision to permit a witness to testify is not review- 
able on appeal in the absence of an abuse of discretion, see State v. 
Britt, 291 N.C. 528, 534, 231 S.E.2d 644, 649 (1977), and we are not 
persuaded that the trial court abused its discretion in admitting 
Chut's testimony. However, even assuming arguendo that the trial 
court's determination to allow Chut to testify constituted error, 
defendant has not met his burden of showing that there is a reason- 
able possibility that, had such error not been committed, a different 
result would have been reached at trial. N.C. Gen. Stat. 5 15A-1443(a). 
Chut testified as to the details of the concessions provided to Jarrell 
and Hasan by the district attorney's office in return for their agreeing 
to testify truthfully about the robbery of Alston. Following the State's 
direct examination, defendant cross-examined Chut and elicited from 
Chut an express acknowledgement that he was not present at the 
time of the robbery and that he does not have any first-hand knowl- 
edge as to what actually occurred at the time of the robbery. Thus, 
any possibility that Chut's testimony might serve to bolster the testi- 
mony of the eyewitnesses was successfully thwarted by defendant. 
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Considering also the overwhelming evidence against defendant, we 
are not persuaded that Chut's testimony prejudiced defendant. 

For the foregoing reasons, we find no prejudicial error in defend- 
ant's trial. 

No error. 

Judges McGEE and BRYANT concur. 

STATE OF NORTH CAROLINA v. ERNEST G. HARGETT 

(Filed 19 February 2002) 

1. Possession of Stolen Property- recent possession-evi- 
dence sufficient 

The facts taken in the light most favorable to the State sup- 
ported an instruction on the doctrine of recent possession and 
defendant's motion to dismiss a charge of felonious possession of 
stolen goods was properly denied where defendant was stopped 
on an arrest warrant in an unrelated matter; he held a translucent 
plastic bag in his hand; the officer searched the bag incident to 
the arrest and the bag contained 27 butane lighters and 11 bottles 
of cologne; the officer asked defendant what he was doing with 
these items and defendant replied "making money"; and a store 
owner reported the theft of items including lighters and cologne 
and identified the items in the bag seized from defendant as com- 
ing from his store. Defendant conceded that there were reason- 
able grounds for the jury to find that the property possessed by 
defendant had been stolen. 

2. Possession of Stolen Property- lesser included of- 
fense-misdemeanor possession-evidence sufficient for 
instruction 

The trial court in a prosecution for felonious possession of 
stolen property erred by failing to instruct on the lesser included 
offense of misdemeanor possession of stolen property where the 
State relied on the doctrine of recent possession and defendant 
contended that he had obtained the property from another and 
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did not know that it was stolen. This evidence equally supports 
an inference that defendant did not know or reasonably should 
not have known that the property was stolen. 

3. Indictment and Information- habitual felon-conviction 
dates changed-not a substantial change 

The amendment of conviction dates in an habitual 
felon indictment did not constitute a substantial change in 
the indictment. 

Judge GREENE concurring. 

Appeal by defendant from judgment entered 28 September 2000 
by Judge Benjamin G. Alford in Craven County Superior Court. Heard 
in the Court of Appeals 22 January 2002. 

Attorney General Roy Cooper, by Assistant Attorney General 
Sylvia Thibaut, for the State. 

McCotter, McAfee & Ashton, PL.L.C., by Rudolph A. Ashton, 111 
and Kirby H. Smith, III, for defendant-appellant. 

TYSON, Judge. 

I. Facts 

On 31 May 2000, at approximately 12:45 a.m., Officer Robert 
Garrison ("Garrison"), with the New Bern Police Department, 
stopped Ernest G. Hargett ("defendant") on a warrant for defendant's 
arrest in an unrelated matter. Defendant held a translucent plastic 
bag in his hand. Garrison searched the bag incident to the arrest. The 
bag contained 27 butane lighters and 11 bottles of cologne. 

During the stop, Garrison asked defendant what he was doing 
with the items in the plastic bag. Defendant replied "making money." 
Garrison had not placed defendant under arrest nor given defendant 
any Miranda warning at the time of questioning. Garrison then 
placed defendant under arrest. 

At approximately 9:00 a.m. on the same morning, Officer Harold 
Bright ("Bright"), with the New Bern Police Department, responded 
to a breaking and entering call at the T&J Variety Store. The store 
owner, Mr. Johnson, informed Bright that some cigarette lighters, 
cash from the register, cartons of cigarettes, and some bottles of 
cologne had been stolen from his store. Bright charged defendant and 
another man with breaking and entering, larceny, and possession of 
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stolen property in connection with the T&J Variety Store. Mr. 
Johnson identified the items in the plastic bag seized from defendant 
as the items taken from his store. 

Defendant testified that he had visited the T&J Variety Store but 
did not steal anything from the store. Defendant further testified that 
he obtained the lighters and cologne from a lady called "Little Mama" 
and did not know they were stolen. The trial court granted defend- 
ant's motion to dismiss the charge of felonious larceny at the close of 
the State's evidence. The trial court denied defendant's motion to dis- 
miss all remaining charges at the close of all the evidence. The jury 
found defendant guilty of felonious possession of stolen goods and 
not guilty of felonious breaking and entering. Defendant pled guilty to 
being a habitual felon and was sentenced to a minimum of ninety 
months and a maximum of 117 months. Defendant appeals. We 
remand for a new trial. 

11. Issues 

The issues presented are whether: (1) the trial court erred in 
denying defendant's motion to dismiss, (2) the trial court erred in fail- 
ing to charge the jury on the lesser included offense of misdemeanor 
possession of stolen goods, (3) the trial court erred in allowing the 
State to "amend" the habitual felon indictment, (4) the trial court 
committed plain error in not conducting an inquiry or dismissing the 
entire jury venire after learning that a potential juror was present dur- 
ing the pre-trial motions, (5) the trial court erred in overruling 
defendant's objection to testimony by Garrison concerning inculpa- 
tory statements made by defendant, (6) the trial court erred in deny- 
ing defendant's motion for a dismissal or mistrial based on the State's 
failure to disclose potentially exculpatory evidence, (7) the trial court 
committed plain error in allowing repetitive questioning of defendant 
about his criminal history and plea bargains, (8) the trial court erred 
in not allowing defendant to argue to the jury the ramifications of 
conviction as a habitual felon, and (9) the trial court erred in sen- 
tencing defendant. 

111. Motion to Dismiss 

[I] Defendant argues that the trial court erred in denying his motion 
to dismiss at the close of the State's evidence and again at the close 
of all the evidence as to the charge of felonious possession of stolen 
goods. Defendant contends that there was insufficient evidence that 
defendant knew or had reasonable grounds to believe that the items 
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in question he possessed had been stolen pursuant to a breaking 
and entering. 

The standard for ruling on a motion to dismiss is "whether there 
is substantial evidence (1) of each essential element of the offense 
charged and (2) that defendant is the perpetrator of the offense." 
State v. Lynch, 327 N.C. 210,215,393 S.E.2d 811,814 (1990). The evi- 
dence must be considered in the light most favorable to the State, giv- 
ing the State the benefit of every reasonable inference that might be 
drawn therefrom. State v. Brown, 310 N.C. 563, 566, 313 S.E.2d 585, 
587 (1984). The trial court must determine whether there is substan- 
tial evidence of each element of the offense charged. State v. Irick, 
291 N.C. 480, 491, 231 S.E.2d 833, 841 (1977). Substantial evidence 
consists of "such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion. State v. Smith, 300 N.C. 
71, 78-79,265 S.E.2d 164, 169 (1980). The trial court considering such 
motions is concerned only with the sufficiency of the evidence to 
carry the case to the jury and not with its weight. State v. McNeil, 280 
N.C. 159, 162, 185 S.E.2d 156, 157 (1971). The test for sufficiency of 
the evidence is the same regardless of whether the evidence is cir- 
cumstantial or direct. State v. Earnhardt, 307 N.C. 62, 68, 296 S.E.2d 
649,653 (1982). 

For the offense of felonious possession of stolen property, the 
State was required to prove: (1) possession of personal property, 
(2) which was stolen pursuant to a breaking and entering, (3) the 
possessor knowing or having reasonable grounds to believe the 
property to have been stolen pursuant to a breaking and entering, and 
(4) the possessor acting with a dishonest purpose. N.C. Gen. Stat. 
5 14-72(c) (1999); State v. Perry, 305 N.C. 225, 233, 287 S.E.2d 810, 
815 (1982). 

In order to show that defendant knew or had reasonable grounds 
to believe the property was stolen pursuant to a breaking and en- 
tering, the State relied on the doctrine of recent possession. The 
doctrine of recent possession raises what has been called a "pre- 
sumption," but more accurately raises "a permissible inference that 
the possessor is the thief' and "[tlhe inference derived from recent 
possession 'is to be considered by the jury merely as an evidentiary 
fact along with other evidence in the case, in determining whether 
the State has carried the burden of satisfying the jury beyond a rea- 
sonable doubt of the defendant's guilt.' " State v. Joyner, 301 N.C. 18, 
28,269 S.E.2d 125, 132-33 (1980) (quoting State v. Fair, 291 N.C. 171, 
173, 229 S.E.2d 189, 190 (1976)). 
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For the doctrine to apply, the State must prove: (I)  the property 
was stolen, (2) defendant had possession of the property, subject to 
his control and disposition to the exclusion of others, and (3) the pos- 
session was sufficiently recent after the property was stolen. State v. 
Barnes, 345 N.C. 184, 240, 481 S.E.2d 44, 75 (1997). Defendant con- 
cedes in his brief that there was reasonable grounds for a jury to find 
that the property possessed by defendant had been stolen. We hold 
that the facts taken in the light most favorable to the State supported 
an instruction on the doctrine of recent possession and the motion to 
dismiss was properly denied. 

IV. Jurv Instruction on Lesser Included Offense 

[2] Defendant assigns error to the trial court's denial to instruct the 
jury on the lesser included offense of misdemeanor possession of 
stolen goods. Defendant contends that there was insufficient evi- 
dence that he knew or reasonably should have known that the goods 
had been feloniously stolen. We agree. 

Misdemeanor possession or non-felonious possession of stolen 
goods is a lesser included offense of felonious possession of stolen 
goods. State v. Brantley, 129 N.C. App. 725, 731, 501 S.E.2d 676, 680 
(1998). "[Tlhe trial court is not required to submit lesser degrees of a 
crime to the jury 'when the State's evidence is positive as to each and 
every element of the crime charged and there is no conflicting evi- 
dence relating to any element of the charged crime.' " State v. 
McKinnon, 306 N.C. 288, 300-01, 293 S.E.2d 118, 126 (1982) (quoting 
State v. Harvey, 281 N.C. 1, 13-14, 187 S.E.2d 706, 714 (1972)). 

The State relied on the doctrine of recent possession to show that 
defendant knew or had reasonable grounds to believe the property 
was stolen. However, defendant testified at trial that he obtained the 
property from a woman known as "Little Mama" and that he did not 
know the property was stolen. This evidence equally supports an 
inference that defendant did not know or reasonably should not have 
known that the property was stolen. "[Elvidence giving rise to a rea- 
sonable inference to dispute the State's contention," is sufficient to 
support an instruction on a lesser offense. McKinnon, 306 N.C. at 
301. 293 S.E.2d at 127. 

We hold that the trial court properly instructed on felonious pos- 
session of stolen property, but erred in failing to instruct on the lesser 
included offense of misdemeanor possession of stolen property. We 
hold that defendant is entitled to a new trial. 
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[3] Because we have ordered a new trial, we need not discuss 
defendant's remaining assignments of error. However, we find it nec- 
essary to dispose of defendant's argument that the trial court erred in 
allowing the State to "amend" the habitual felon indictment. 
Defendant contends that "amendment" of the conviction dates con- 
stitutes a substantial change to the indictment. We disagree. See State 
v. Price, 310 N.C. 596, 598, 313 S.E.2d 556, 558 (1984) ("amendment" 
has been defined by our courts as "any change in the indictment 
which would substantially alter the charge set forth in the indict- 
ment); State v. Locklear, 117 N.C. App. 255, 260, 450 S.E.2d 516, 519 
(1994) (it is the fact that another felony was committed, not its 
specific date, which is the essential question in the habitual felon 
indictment). This assignment of error is overruled. 

The judgment of the trial court is vacated, and this matter is 
remanded for a new trial. 

New trial. 

Judge HUNTER concurs. 

Judge GREENE concurs with separate opinion. 

GREENE, Judge, concurring. 

Although I fully concur with the majority, I write separately 
to more specifically address defendant's recent possession argu- 
ment. Defendant contends the recent possession doctrine cannot 
apply in this felonious larceny case because there is no evidence 
he knew or should have known "the goods had been feloniously 
stolen." Although there is no evidence defendant knew or should 
have known the goods he possessed had been stolen in a breaking 
and entering of the T&J Variety Store, such showing is not necessary. 
Once it had been established the store had been broken into and 
entered and merchandise taken therefrom, defendant's "recent pos- 
session of such stolen merchandise raises presumptions of fact that 
[he] is guilty of the larceny and of the breaking and entering." 
State v. Allison, 265 N.C. 512, 516, 144 S.E.2d 578, 580 (1965). 
Accordingly, the trial court did not err in submitting the felonious 
larceny charge to the jury. 
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BEULAH VERNON, PLAINTIFF-APPELLANT V. MICHAEL LOWE AND BRENDA LOWE, 
DEFENDANT-APPELLEES 

No. COA00-1171 

(Filed 19 February 2002) 

Civil Procedure- motion t o  dismiss-directed verdict-invol- 
untary dismissal 

The trial court did not err by granting defendants' motion to 
dismiss plaintiff's claim for damages in an action to quiet title to 
the pertinent tract of land even though plaintiff contends the trial 
court's order was similar to a directed verdict, meaning the evi- 
dence should be viewed in the light most favorable to plaintiff, 
because: (1) defendants' motion is correctly treated as a motion 
for involuntary dismissal under N.C.G.S. 9 1A-1, Rule 41(b) when 
there is a trial by the court sitting without a jury; and (2) the func- 
tion of a judge under Rule 41(b) is to evaluate the evidence with- 
out any limitations as to inferences in favor of plaintiff. 

Judge TIMMONS-GOODSON dissenting. 

Appeal by plaintiff from order entered 31 March 2000 by Judge 
Peter M. McHugh in Superior Court, Rockingham County. Heard in 
the Court of Appeals 28 September 2001. 

Craig M. Blitzer, for plaintiff-appellant. 

No brief filed by defendant-appellees. 

McGEE, Judge. 

Plaintiff filed an action against defendants to quiet title to a tract 
of land located in Madison, North Carolina. Plaintiff and defendants 
claimed ownership of the property through separate quitclaim deeds. 
Plaintiff also alleged she was entitled to recover from defendants for 
trespass upon the property, cutting timber thereon, and removing the 
timber. 

In a pretrial conference, plaintiff and defendants stipulated that 
the following issues were to be determined by the trial court: 

(1) Is the plaintiff the owner in fee simple of the real property 
described in the complaint? (2) Was the entry by the defendant[s] 
upon the real property described in the complaint trespass as 
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alleged in the complaint? (3) Have the defendants removed good 
and valuable timber from the lands of the plaintiff as alleged in 
the complaint? and, (4) If so, what amount of damages, if any, is 
the plaintiff entitled to recover of the defendants? 

At the close of the evidence, defendants moved to dismiss plaintiff's 
claim for damages, arguing plaintiff had only offered evidence of the 
chain of title as to a portion of the land listed in the complaint, 
described at trial as "Lot 7," but had not presented evidence con- 
cerning an adjoining .14 acre tract. After determining plaintiff had in 
fact only offered evidence pertaining to "Lot 7," and not the .14 acre 
tract of land adjoining "Lot 7," the trial court dismissed plaintiff's 
entire claim. Plaintiff appeals. 

Plaintiff argues the trial court erred in dismissing her claim to 
quiet title because the court failed to view the evidence in the light 
most favorable to plaintiff. Plaintiff contends the trial court's order 
was similar to a directed verdict and is therefore subject to the stand- 
ard of review requiring the evidence to be considered in the light 
most favorable to the non-moving party. Plaintiff argues if she pro- 
duces "more than a scintilla of evidence," her claim will survive a 
motion to dismiss. Poore v. Swan Quarter Farms, 94 N.C. App. 530, 
533,380 S.E.2d 577, 578 (1989), disc. review denied, 326 N.C. 50,389 
S.E.2d 93, 94 (1990). 

However, defendants' motion is correctly treated as a motion for 
involuntary dismissal pursuant to N.C. Gen. Stat. 5 1A-1, Rule 41(b) 
(1999). "Where there is a trial by the court, sitting without a jury, the 
appropriate motion by which a defendant may test the sufficiency of 
plaintiff's evidence to show a right to relief is a motion for involun- 
tary dismissal." Mashburn v. First Investors Cow., 102 N.C. App. 
560, 561-62, 402 S.E.2d 860, 861 (1991). The difference between a 
motion for a directed verdict and a motion for involuntary dismissal 
"is more than a mere formality, as a different test is to be applied to 
determine the sufficiency of the evidence." Id.  at 562, 402 S.E.2d at 
861. In a Rule 41(b) motion, "the court must pass upon whether the 
evidence is sufficient as a matter of law to permit a recovery; and if 
so, must pass upon the weight and credibility of the evidence upon 
which plaintiff must rely in order to recover." A.M.E. Zion Church v. 
Union Chapel A.M.E. Zion Church, 64 N.C. App. 391,409,308 S.E.2d 
73, 825 (1983), disc. review denied, 310 N.C. 308, 312 S.E.2d 649 
(1984). "Since the court will determine the facts anyway, the function 
of a judge . . . under G.S. 1A-1, Rule 41(b) is to evaluate the evidence 
without any limitations as to inferences in favor of the plaintiff." 
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Holthusen v. Holthusen, 79 N.C. App. 618,621-22, 339 S.E.2d 823, 825 
(1986). 

In the case before us, the first issue stipulated by the parties to be 
determined by the trial court was an action to quiet title to a tract of 
land. Plaintiff presented evidence that she had obtained title by a 
quitclaim deed. She then offered expert testimony that the grantors 
of the quitclaim deed previously possessed a valid chain of title to the 
property. However, the trial court in this case stated that plaintiff has 
"failed to prove by the greater weight of the evidence that she is the 
fee simple owner of the real property[.]" A motion to dismiss under 
Rule 41(b) "provides a procedure whereby the judge may weigh the 
evidence, determine the facts, and render judgment on the merits 
against the plaintiff, even though the plaintiff may have made out a 
prima facie case." McKnight v. Cagle, 76 N.C. App. 59, 65, 331 S.E.2d 
707, 711, cert. denied, 314 N.C. 541, 335 S.E.2d 20 (1985). The trial 
court's order stated the court did in fact employ this procedure; we 
therefore dismiss plaintiff's assignment of error and affirm the order 
of the trial court. 

Affirmed. 

Judge BIGGS concurs. 

Judge TIMMONS-GOODSON dissents with separate opinion. 

TIMMONS-GOODSON, Judge, dissenting. 

I disagree with the majority that the trial court's order of dis- 
missal is supported by its findings of fact. I therefore respectfully 
dissent. 

"A dismissal under Rule 4l(b)should be granted if the plaintiff 
has shown no right to relief or if the plaintiff has made out a col- 
orable claim but the court nevertheless determines as the trier of fact 
that the defendant is entitled to judgment on the merits." Hill v. 
Lassiter, 135 N.C. App. 515,517,520 S.E.2d 797,800 (1999). If the trial 
court grants a motion for involuntary dismissal, he must make find- 
ings of fact and state his conclusions of law separately as required by 
the Rule. Joyner v. Thomas, 40 N.C. App. 63, 65, 251 S.E.2d 906, 908 
(1979). Failure to make the necessary findings of fact constitutes 
reversible error. Hill, 135 N.C. App. at 517, 520 S.E.2d at 800. 
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Such findings are intended to aid the appellate court by affording 
it a clear understanding of the basis of the trial court's decision, 
and to make definite what was decided[.] Finally, the requirement 
of findings should evoke care on the part of the trial judge in 
ascertaining the facts. 

Id. at 518,520 S.E.2d at 800 (quoting, Helms v. Real 282 N.C. 610,619, 
194 S.E.2d 1, 7 (1973)). 

In the instant case, the trial court made the following findings 
of fact: 

2. That the matter was tried by the Court without a jury. 

3. That at the close of all the evidence, the court was of the opin- 
ion that the plaintiff had failed to prove by the greater weight of 
the evidence that she is the fee simple owner of the real property 
which is the subject of his action and this Court being of the opin- 
ion that the plaintiff, having failed to carry the burden of proof on 
said issue, was not entitled to a favorable answer to any of the 
subsequent issues and the Court being of the opinion that the 
action should be dismissed. 

This order does not make known the grounds on which the court dis- 
missed plaintiff's claim and additionally does not set forth any con- 
clusions of law to support its findings of fact. While a review of the 
transcript reveals that the trial court dismissed plaintiff's claim 
because plaintiff had not shown that "she is the fee simple owner of 
the real property," this Court is unable to determine the propriety of 
the order "unaided by findings of fact explaining the reasoning of the 
trial court." Hill at 518, 520 S.E.2d at 800. 

Since the trial court failed to make the necessary findings, I 
would vote to remand for further findings and conclusions of law in 
support of its order of dismissal. 
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ELIZABETH ROCHESTER HILL, PLAINTIFF V. CASEY BLAKE McCALL, DEFENDANT 

ELIZABETH ROCHESTER HILL, PLAINTIFF V. CASEY BLAKE McCALL, 
BILLY JACK McCALL, DEFENDARTS 

No. COA01-442 

(Filed 19 February 2002) 

Damages and Remedies; Negligence- aggravation of existing 
injury-instruction not warranted 

The trial court erred in a negligence action by instructing 
the jury on activation or aggravation of an existing injury where 
there was evidence of the possibility that plaintiff's herniated 
disk existed prior to the incident, but no evidence of its actual 
existence. 

Appeal by plaintiff from judgment dated 5 September 2000 and 
from order dated 5 September 2000 by Judge Zoro J. Guice, Jr. in 
Jackson County Superior Court. Heard in the Court of Appeals 22 
January 2002. 

Melrose, Seago & Lay, PA., by Randal Seago, for plaintiff- 
appellant. 

Frank J. Contrivo, PA. ,  by Andrew J. Santaniello, for 
defendant-appellee. 

GREENE, Judge. 

Elizabeth Rochester Hill (Plaintiff) appeals a judgment dated 5 
September 2000 ordering Casey Blake McCall (Defendant) pay 
Plaintiff damages in the amount of $2,000.00 and an order dated 5 
September 2000 denying Plaintiff's motion for a new trial. 

Plaintiff filed a complaint dated 2 June 1999 alleging negligence 
against Defendant for an incident occurring on 25 January 1999.l 
Defendant admitted in his answer that he was at fault in causing the 
incident but specifically denied that his conduct was a proximate 
cause of Plaintiff's injuries. Accordingly, the only issue that remained 
for trial was whether Defendant's negligence proximately caused 

1. Plaintiff originally filed her complaint against Defendant and Billy Jack McCall. 
Plaintiff, however, filed a voluntary dismissal without prejudice of the action as to Billy 
Jack McCall. 



I N  THE COURT OF APPEALS 699 

HILL v. McCALL 

[I48 N.C. App. 698 (2002)l 

Plaintiff's injuries and if so, what amount of damages Plaintiff was 
entitled to. 

A jury trial on Plaintiff's case began on 13 December 1999. At 
trial, Plaintiff testified that on 25 January 1999, the vehicle she was 
driving was hit in the rear by a vehicle driven by Defendant. After 
Plaintiff went home and had slept, she began experiencing neck, 
back, and shoulder pains. The next day, Plaintiff visited a nurse prac- 
titioner and was later seen by Dr. Steven Deweese (Dr. Deweese), 
who requested x-rays and an MRI be taken. Dr. Deweese subse- 
quently referred Plaintiff to Dr. Keith Melvin Maxwell (Dr. Maxwell). 
Prior to the incident, Plaintiff had not experienced any problems with 
either her neck or her back. After treatments and tests by various 
doctors, Plaintiff's total medical expenses amounted to $21,077.33. 

On cross-examination, Plaintiff testified she had never experi- 
enced either neck or back pain prior to the incident, although she did 
have a disorder that affected the blood vessels in her brain, which she 
referred to as an "ABM of the brain." Prior to 25 January 1999, 
Plaintiff was involved in one other automobile incident in which she 
was rear ended, but sustained no injuries. 

Dr. Maxwell testified as an expert in orthopedic surgery. Dr. 
Maxwell treated Plaintiff after the 25 January 1999 incident. Plaintiff 
told Dr. Maxwell she had been rear ended by Defendant's vehicle, 
which was traveling approximately thirty-five miles per hour. During 
her initial visit, Plaintiff complained of both neck and arm pain occur- 
ring immediately after the incident and worsening thereafter. After 
performing diagnostic tests on Plaintiff, Dr. Maxwell concluded 
Plaintiff had a herniated disk in the left side of her neck. Based on 
Plaintiff's account, Dr. Maxwell believed the incident proximately 
caused Plaintiff's herniated disk. Dr. Maxwell testified he found 
Plaintiff's account of the incident to be credible. 

On cross-examination, Dr. Maxwell testified he was basing his 
conclusions and opinions on the account provided by Plaintiff and 
the integrity of her account was essential for a proper diagnosis. 
According to Dr. Maxwell, approximately thirty-four percent of the 
middle-age adult population could be diagnosed as having a herniated 
disk. Although an MRI taken on 3 February 1999, about a week after 
the incident, showed Plaintiff to have a herniated disk, the possibility 
exists the herniated disk predates the incident and there could be 
causes other than the incident for Plaintiff's herniated disk. 
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Dr. Deweese testified as an expert in internal medicine, and he 
testified concerning his treatment of Plaintiff shortly after the inci- 
dent. While Dr. Deweese could not state to a medical certainty 
whether Plaintiff's herniated disk was proximately caused by the 
incident, he did state that prior to the incident, Plaintiff was virtually 
pain free. On cross-examination, Dr. Deweese testified that prior to 
the automobile incident on 25 January 1999, he and Plaintiff did not 
have a physicianlpatient relationship, although he was familiar with 
her. 

Plaintiff read into evidence portions of Defendant's deposition 
testimony taken on 24 November 1999 in which Defendant testified 
he was traveling approximately twenty-five to thirty miles per hour 
prior to hitting his brakes and was not going very fast at  the time 
there was contact between the two vehicles. At trial, however, 
Defendant testified he was traveling approximately ten miles per 
hour at the point of impact between his vehicle and Plaintiff's 
vehicle. 

At the close of the evidence, the trial court conducted a con- 
ference on proposed jury instructions. Plaintiff stated it was not 
necessary to give an instruction on aggravation or activation of a 
pre-existing physical condition as there was no evidence of any pre- 
existing condition. The trial court overruled Plaintiff's objection. 

The trial court instructed the jurors that they were "the sole 
judges of the weight to be given to any evidence" and the "sole judges 
of the credibility of each witness." After giving instructions to the 
jury regarding proximate cause, the trial court further instructed the 
jury that if a 

defendant's negligence aggravates or activates a pre[-]existing 
physical condition, the defendant is liable only to the extent that 
his wrongful act proximately and naturally aggravated the plain- 
tiff's condition. The defendant is not liable for damages attribut- 
able solely to the original condition. 

After deliberating, the jury returned a verdict in favor of Plaintiff find- 
ing her damages to be in the amount of $2,000.00. 

Plaintiff subsequently moved for a new trial on 22 December 
1999. The trial court entered a judgment on the jury's verdict and 
denied Plaintiff's motion for a new trial on 5 September 2000. 
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The dispositive issue is whether there was any evidence Plaintiff 
had a pre-existing herniated disk warranting an instruction on activa- 
tion or aggravation of a previous injury. 

Plaintiff contends the trial court erred in instructing the jury on 
activation or aggravation of a previous injury as there was insuffi- 
cient evidence to support that Plaintiff had a pre-existing herniated 
disk. We agree. 

In instructing a jury in a civil case, "the trial court has the duty to 
explain the law and apply it to the evidence on the substantial issues 
of the action." Wooten v. Warren, 117 N.C. App. 350, 358, 451 S.E.2d 
342, 347 (1994). The trial court is permitted to instruct a jury on a 
claim or defense only "if the evidence, when viewed in the light most 
favorable to the proponent, supports a reasonable inference of such 
claim or defense." Id. To permit an instruction on the activation or 
aggravation of a pre-existing injury, the evidence, when viewed in the 
light most favorable to the proponent of the instruction, must support 
an inference of the aggravation of a pre-existing injury. Id.  at 358,451 
S.E.2d at 348. A pre-existing injury is one which exists at the time of 
the wrongful act. See Potts v. Howser, 274 N.C. 49,54, 161 S.E.2d 737, 
742-43 (1968); see also American Heritage College Dictionary 1078 
(3d ed. 1993) (pre-exist means "[tlo exist before; precede"). 

In this case, the evidence, when viewed in the light most favor- 
able to Defendant, the proponent of the instruction on activation 
and aggravation of a pre-existing injury, does not support an infer- 
ence of the aggravation of a pre-existing condition. Dr. Maxwell tes- 
tified that while it was possible the herniated disk existed prior to the 
incident, it was his opinion the incident caused the herniated disk. 
Although possible, there is no evidence whatsoever in the record to 
this Court that Plaintiff's herniated disk existed prior to the 25 
January 1999 i n ~ i d e n t . ~  Accordingly, as the record to this Court was 
devoid of evidence relating to a pre-existing condition, the trial court 
erred in instructing the jury on activation or aggravation of a pre- 
existing injury. Therefore, this case must be remanded for a new trial 
on the issue of damages. See Wooten, 117 N.C. App. at 359,451 S.E.2d 
at 348. 

2. In order to present an issue of causation to a jury, the evidence must raise 
more than " 'a mere conjecture, surmise and speculation as to [causation].' " Hinson v. 
Nat. Starch & Chem. Gorp., 99 N.C. App. 198, 202, 392 S.E.2d 657, 659-60 (1990) (cita- 
tion omitted). Rather, there must be "[s]ome degree of probability, however small," to 
provide the jury with a question of causation. Id. 
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New trial. 

Judges HUNTER and TYSON concur. 

STATE OF NORTH CAROLINA v. TIMOTHY BERNARD ALLISON 

No. COA01-306 

(Filed 19 February 2002) 

1. Search and Seizure- stop and frisk-reasonable 
suspicion-tip 

A tip to an officer exhibited the "moderate indicia of reliabil- 
ity" needed for the reasonable suspicion necessary to justify an 
investigatory stop and frisk where the tip came through a face-to- 
face encounter with an officer rather than by an anonymous tele- 
phone call; the informant provided the officer with a reasonable 
explanation as to how she was aware that criminal activity might 
take place; and the officer independently corroborated the tip 
prior to his investigatory stop of defendant. 

2. Search and Seizure- stop and frisk-scope-suspicion for 
continuation 

An officer was justified in continuing his frisk of defendant 
after defendant said that he was not carrying weapons and the 
initial frisk revealed nothing where the officer had received 
information that defendant's group had been passing a weapon 
around, the officer had identified defendant as having been 
involved in prior gun-related incidents, and the officer had 
observed defendant holding his pants up as though something 
was dragging them down. 

Appeal by defendant from judgment entered 30 November 2000 
by Judge Kimberly S. Taylor in Cleveland County Superior Court. 
Heard in the Court of Appeals 23 January 2002. 

Attorney General Roy  Cooper, by  Special Deputy Attorney 
General Douglas A .  Johnston, for  the State. 

Teddy & Meekins, I?L.L.C., by  David R. Teddy, for defendant- 
appellant. 
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WALKER, Judge. 

Defendant appeals the trial court's order denying his motion to 
suppress evidence which was seized during a search of his person. 
Following the denial of his motion, defendant entered a conditional 
plea of guilty to carrying a concealed weapon for which he received 
a sentence of six to eight months. However, the trial court suspended 
the sentence and placed defendant on supervised probation for 
twenty-four months. 

The trial court's findings with respect to defendant's motion to 
suppress may be summarized as follows: On 20 June 1999, Officers 
Jamie Ledford and Richard Ivey of the Shelby Police Department 
were investigating a call at a local convenience store when they were 
approached by two women. One of the women told Officer Ledford 
that about five minutes earlier she had been in a nearby restaurant 
where she observed four African American males sitting in the bar 
area. She related that she overheard them talking about robbing the 
restaurant and that she had seen the four men passing a black hand- 
gun amongst themselves. At Officer Ledford's request, the woman 
repeated her observations to Officer Ivey. Officer Ivey then obtained 
a telephone number from the woman, which he wrote on the back of 
his hand. 

Based on this information, the officers contacted their supervisor 
who advised them that he and another officer would meet them out- 
side the restaurant. When they all arrived, Officer Ivey entered the 
restaurant and observed four African American males sitting in the 
bar area. He identified defendant as having been involved in previous 
gun-related incidents. He then approached the men and asked them 
to step out into the restaurant's foyer. Officer Ivey testified that when 
defendant stood, he was "holding his pants up as though he had 
something dragging his pants down." 

In the foyer, Officer Ivey began conducting a pat-down frisk of 
defendant and asked him whether he was carrying any weapons. 
After defendant responded "no," Officer Ivey continued frisking him 
and seized a nine millimeter handgun from his front waistband. 
Defendant was then arrested and charged with carrying a concealed 
weapon. Sometime thereafter, Officer Ivey called the telephone num- 
ber he had written on the back of his hand but did not get an answer. 

In his sole assignment of error, defendant contends the trial court 
erred in denying his motion to suppress the nine millimeter handgun 
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seized from his person. Specifically, he offers two alternative argu- 
ments: (1) that Officer Ivey did not have a reasonable articulable sus- 
picion so as to justify an investigatory stop of defendant, and (2) 
assuming the existence of a reasonable articulable suspicion, the pat- 
down frisk exceeded its permissible scope. 

[I] Our review of a trial court's denial of a motion to suppress 
is strictly limited to a determination of whether it's findings are 
supported by competent evidence, and in turn, whether the find- 
ings support the trial court's ultimate conclusion. State v. Cooke, 306 
N.C. 132, 134, 291 S.E.2d 618, 619 (1982). Here, defendant does 
not dispute that the trial court's findings are sufficiently supported 
by competent evidence. Rather, he contends the findings do not sup- 
port the trial court's conclusion that Officer Ivey had a reasonable 
suspicion of criminal activity thereby justifying a stop and frisk of 
defendant. 

Defendant relies primarily on FZorida v. J.L., 529 U.S. 266, 146 
L. Ed. 2d 254 (2000), in which the United States Supreme Court held 
that an anonymous telephone call reporting that a person is carrying 
a gun is insufficient to justify a police officer's investigatory stop and 
frisk of that person. In J.L., an anonymous caller reported to police 
that a young African American male, dressed in a plaid shirt, was 
standing at a particular bus stop and was carrying a handgun. Two 
officers were sent to the bus stop where they observed three African 
American males, one of whom was wearing a plaid shirt. An officer 
frisked this man and seized a handgun from his pocket. The Court, 
relying on its Fourth Amendment precedent, found the anonymous 
tip alone lacked a "moderate indicia of reliability" to provide the offi- 
cer with the reasonable suspicion necessary to justify an investiga- 
tory stop. Id. at 271, 146 L. Ed. 2d at 260; see also Alabama v. White, 
496 U.S. 325, 110 L. Ed. 2d 301 (1990); and Terry v. Ohio, 392 U.S. 1, 
20 L. Ed. 2d 889 (1968). However, the Court also recognized that had 
the circumstances surrounding the tip been such that its assertion of 
criminal activity was more reliable or if the tip had been suitably cor- 
roborated by the police, an investigatory stop would have been justi- 
fied. Id. at 272, 146 L. Ed. 2d at 260-61. 

Our Supreme Court has recently applied J.L.5 holding to an 
anonymous tip which led to an investigatory stop of an automobile. 
See State u. Hughes, 353 N.C. 200, 539 S.E.2d 625 (2000). In Hughes, 
a telephone caller reported to Jacksonville police that a man would 
be arriving there by bus that day with cocaine and marijuana in his 
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possession. The caller provided a detailed description of the man, 
indicated that he occasionally carried an overnight bag, and stated 
that at times he took a taxi from the bus station to North Topsail 
Beach. Based on this information, officers staked out the bus station. 
After some time, they observed a man matching the description and 
carrying an overnight bag step into a taxi. They followed the taxi but 
stopped it before they could definitively determine whether it was 
headed towards North Topsail Beach. Upon searching the defendant, 
the officers found marijuana and cocaine in his shoes. Citing J.L., 
the Court held the search to be unlawful as the circumstances sur- 
rounding the tip were insufficient to create a reasonable suspicion 
and the police had failed to independently corroborate the tip. Id.  at  
201-03, 209-10, 539 S.E.2d at 627-28, 631-32. 

After a careful review of the facts in this case, we find Officer 
Ivey's investigatory stop of defendant is notably distinguishable from 
the ones which occurred in J.L. and Hughes. Foremost, the tip in this 
case came through a "face-to-face" encounter rather than by an 
anonymous telephone call. Under this scenario, Officer Ivey had an 
opportunity to observe the demeanor of the female informant in an 
effort to assess the reliability of her tip. Furthermore, by engaging 
Officer Ivey directly, the female informant significantly increased the 
likelihood that she would be held accountable if her tip proved to be 
false. See generally State v. Sanchez, 147 N.C. App. 619, 556 S.E.2d 
602 (No. COA00-1075 filed 18 December 2001). 

We note as well that, unlike the informants in J.L. and Hughes, 
the female informant here provided Officer Ivey with a reasonable 
explanation as to how she was aware that criminal activity was pos- 
sibly going to take place. She stated that she had just recently come 
from the restaurant, had overheard the men discussing plans to rob 
it, and had observed them passing around a handgun. 

Moreover, our review of the record reveals Officer Ivey indepen- 
dently corroborated the tip prior to his investigatory stop of defend- 
ant. As he entered the bar area, he recognized defendant and recalled 
that he had previously been involved in gun-related incidents. Thus, 
his knowledge of defendant's reputation served to buttress the tip he 
received. See J.L., 529 U.S. at 270, 146 L. Ed. 2d at 260 ("there are sit- 
uations in which an anonymous tip, suitably corroborated, exhibits 
'sufficient indicia of reliability to provide reasonable suspicion to 
make the investigatory stop' ") (quoting White, 496 US. at 327, 110 
L. Ed. 2d at 306); see also Hughes, 353 N.C. at 207, 539 S.E.2d at 630; 
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and State v. Young, 148 N.C. App. 462, 467, 559 S.E.2d 814, 818-19 
(2002). Accordingly, we conclude the tip furnished to Officer Ivey 
exhibited the "moderate indicia of reliability" so as to furnish him 
with the reasonable suspicion necessary to justify an investigatory 
stop and frisk of defendant. 

[2] Defendant also argues that even if the investigatory stop were 
lawful, Officer Ivey's search exceeded its permissible scope. He con- 
tends that once Officer Ivey had begun to frisk him and found noth- 
ing, he should have been permitted to leave once he informed the 
officer that he was not carrying a handgun. We disagree. 

"[Aln investigative detention must be temporary and last no 
longer than is necessary to effectuate the purpose of the stop. 
Similarly, the investigative methods employed should be the least 
intrusive means reasonably available to verify or dispel the officer's 
suspicion in a short period of time." Florida v. Roger, 460 U.S. 491, 
500, 75 L. Ed. 2d 229, 238 (1983) (citations omitted) (emphasis 
added). Here, Officer Ivey frisked defendant based on the informa- 
tion he had received, which was reinforced by his prior knowledge of 
defendant. Additionally, he had observed defendant leave the bar 
area "holding his pants up as though he had something dragging his 
pants down." Based on these facts, we find that Officer Ivey's suspi- 
cion that defendant had a weapon hidden on his person had not been 
sufficiently dispelled when his initial frisk failed to uncover a 
weapon. Accord State v. Watson, 119 N.C. App. 395, 399, 458 S.E.2d 
519, 523 (1995). Therefore, we conclude he was justified in his con- 
tinued frisk of defendant and the subsequent seizure of the handgun 
from his waistband. The trial court's order denying defendant's 
motion to suppress this evidence is affirmed. 

Affirmed. 

Judges McGEE and BIGGS concur. 
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THE CIT GROUPICOMMERCIAL SERVICES, INC., PLAINTIFF V. JODY B. VITALE, 
DEFENDANT 

No. COA01-251 

(Filed 19 February 2002) 

Evidence- hearsay-business records exception 
The trial court did not err in a breach of contract action by 

admitting into evidence an exhibit entitled "Inventory 
Certification" under the business records exception to the 
hearsay rule in N.C.G.S. Q 82-1, Rule 803(6) even though the tes- 
timony of the custodian of the business record was used rather 
than the person who prepared the record, because: (1) the in- 
court testimony of the person who prepared the business record 
is not required; and (2) the use of a custodian's testimony or other 
qualified witness to establish a foundation for admission of the 
record is expressly permitted by the rule. 

Appeal by defendant from judgment entered 24 August 2000 by 
Judge Beverly T. Beal in Mecklenburg County Superior Court. Heard 
in the Court of Appeals 29 January 2002. 

Shumaker, Loop & Kendrick, L.L.l?, by Frederick M. Thurman, 
Jr., for plaintiff-appellee. 

Newitt & Bruny, by Roger H. Bruny, for defendant-appellant. 

TYSON, Judge. 

I. Facts 

Jody B. Vitale ("defendant") personally guaranteed payment of 
certain debts of Trendline Home Fashions, Inc. ("Trendline"). The 
CIT Group/Commercial Services, Inc. ("plaintiff") loaned to Trendline 
the sum of $4,500,000.00, pursuant to a Loan and Security Agreement 
("Security Agreement"). The Security Agreement was amended four 
times. After continuing defaults by Trendline, plaintiff accelerated 
the obligations, and made demand upon defendant for payment of the 
limited amount in the Limited Guaranty Agreement ("Guaranty 
Agreement") executed by defendant on 4 August 1997. The limited 
amount in the Guaranty Agreement is defined as: 

"Limited Amount" shall mean, as at any date of determination 
thereof, that portion of the Obligations owing by the Borrower 
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[Trendline] to the Lender [plaintiff] equal to (i) sixty percent 
(60%) of the value of the Borrower's Eligible Inventory at such 
date, minus (ii) forty percent (40%) of the value of the Borrower's 
Eligible Inventory at such date, in each case calculated on the 
basis of lower or cost or market with cost calculated on a first-in, 
first-out basis. 

After defendant refused to pay the limited amount, plaintiff filed 
suit for breach of the Guaranty Agreement on 4 May 1999. Defendant 
moved for a directed verdict at the close of plaintiff's evidence and 
again at the close of all the evidence. Both motions were denied by 
the trial court. The parties stipulated the issues to be submitted to 
the jury. 

After judgment was entered in favor of plaintiff, defendant moved 
for judgment notwithstanding the verdict, or in the alternative, for a 
new trial. The trial court denied defendant's motion. Defendant 
appeals. We hold there was no error at trial. 

11. Issues 

The only question raised on appeal is whether the trial court 
erred in admitting into evidence an exhibit entitled "Inventory 
Certification" pursuant to the business records exception to the 
hearsay rule found in N.C.G.S. 5 8C-1, Rule 803(6). 

Defendant also assigned error to the denial of his motions for a 
directed verdict and judgment notwithstanding the verdict, or in the 
alternative, a new trial. Defendant fails to argue these assignments of 
error in his brief. They are deemed abandoned pursuant to N.C. R. 
App. P. 28(b)(5) (1999). 

Defendant argues that plaintiff failed to lay a proper foundation 
for admission of the Inventory Certification within the business 
records exception to the hearsay rule. Rule 803(6) allows records to 
be admitted into evidence if: (1) it is a record of acts, events, or con- 
ditions, (2) it is made at or near the time [of the act, event, condition], 
(3) it is made by a person with knowledge, (4) it is kept in the regu- 
lar course of business, (5) it is the regular practice of that business to 
make such a record, and (6) such is shown by the testimony of the 
custodian or other qualified witness. N.C. Gen. Stat. fi 8C-1, Rule 
803(6) (1999). 

Defendant does not challenge the trustworthiness of the docu- 
ment. The trial court noted in its findings of fact that the parties 
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stipulated to the authenticity of the document. Defendant's con- 
tention is an attempt to demand what Rule 803(6) expressly does not 
require: the in-court testimony of the person who prepared the busi- 
ness record. 

Rule 803(6) expressly permits the use of a custodian's testimony 
to establish a foundation for admission of the record. State v. Woods, 
126 N.C. App. 581, 590, 486 S.E.2d 255, 260 (1997). The rule does not 
require that this foundation be established by an employee of 
Trendline. Id. Under Rule 803(6) the record is admissible, once the 
proper foundation for admission is established "by the testimony of 
the custodian or other qualified witness." Id.; see also N.C. Gen. Stat. 
§ 8C-1, Rule 803. 

Defendant testified that Trendline was required to furnish plain- 
tiff with inventory reports on a weekly or monthly basis. Defendant 
further testified that he delegated the duty of preparing and fonvard- 
ing the inventory reports to Mark Slagg. Gordon Jones testified on 
voir dire that he worked for plaintiff and was in charge of Trendline's 
account. Mr. Jones further testified that: (1) he regularly received 
monthly inventory certifications from Trendline, (2) each certifica- 
tion was signed by Mark Slagg, and (3) the inventory certifications 
were required as part of Trendline's Security Agreement. 

The trial court found that the Inventory Certification, dated 
December 3, 1997, was prepared in the regular course of business by 
Trendline for the specific purpose of satisfying its obligation under 
the Security Agreement, that the document was obtained by plaintiff 
in the regular course of its business and made a part of its operating 
documents relative to this case, that it was relevant, that authenticity 
had been stipulated too, and that the probative value outweighs any 
undue prejudice. 

We agree that the Inventory Certification was admissible under 
Rule 803(6). In State v. Wilson, 313 N.C. 516, 533,330 S.E.2d 450, 462 
(1985), our Supreme Court held that "business records made in the 
ordinary course of business at or near the time of the transaction 
involved are admissible as an exception to the hearsay rule if they are 
authenticated by a witness who is familiar with them and the system 
under which they are made." The authenticity of such records may be 
established by circumstantial evidence and there is no requirement 
that the records be authenticated by the person who made them. Id. 
"[Ilf the records themselves show that they were made at or near the 
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time of the transaction in question, the authenticating witness need 
not testify from personal knowledge that they were made at that 
time." Id .  The determination of whether or not evidence should be 
excluded pursuant to Rule 403 is a matter within the discretion of the 
trial court. Reis a. Hoots, 131 N.C. App. 721, 727-28, 509 S.E.2d 198, 
203 (1998). 

111. Conclusion 

We hold that plaintiff laid a proper foundation for admission of 
the Inventory Certification through the testimony of Gordon Jones, 
the custodian of the record. We also hold that the Inventory 
Certification met all requirements to be admitted into evidence under 
the business records exception to the hearsay rule. 

No error. 

Judges GREENE and HUNTER concur. 

STATE O F  NORTH CAROLINA, o\ BEHALF OF TINA ROCHELLE BRIGHT, P L A ~ T I F F  v. 
BRIAN JAMES FLASKRUD, DEFENDANT 

No. COA01-305 

(Filed 19 February 2002) 

Paternity- acknowledgment-subsequent motion for DNA 
testing-Rule 60 motion required 

The trial court erred by granting a motion to compel DNA 
testing to determine paternity where the father executed an 
acknowledgment of paternity, subsequently filed a Rule 60(b) 
motion attacking the acknowledgment and moved for DNA test- 
ing, and the court granted the motion for testing without ruling 
on the Rule 60(b) motion. Granting the Rule 60(b) motion would 
set aside the acknowledgment of paternity and reopen the issue, 
but without that ruling the prior orders remain in effect and 
defendant is barred by res judicata. 

Appeal by the State from an order entered 15 December 2000 by 
Judge Joseph Williams in Richmond County District Court. Heard in 
the Court of Appeals 9 January 2002. 
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Attorney General Roy Cooper, by Special Deputy Attorney 
General Gerald K. Robbins, for the State. 

Mehnie Wade Goodwin for defendant-appellee. 

WALKER, Judge. 

On 25 September 1995, Brian James Flaskrud (the child) was 
born out of wedlock to Tina Rochelle Bright. Ms. Bright had been in 
an ongoing sexual relationship with the defendant prior to the birth 
of the child. At the time of the birth, she informed the defendant that 
he was the father. 

On 6 November 1995, Ms. Bright executed a Mother's Affirmation 
of Paternity (AOC Form CV-605) certifying that she was the natural 
mother of the child and that defendant was the natural father. On 27 
November 1995, defendant executed a Father's Acknowledgment of 
Paternity (AOC Form CV-604) certifying that he was the natural 
father of the child. On 19 December 1995, the district court entered 
an order of paternity which listed defendant as the natural father. On 
that same date, a Voluntary Support Agreement and Order was 
entered by the trial court in which the defendant agreed to contribute 
to the support of the child and provide health insurance for him. 
Thereafter, defendant provided health insurance and regularly sent 
payments to Ms. Bright for support of the child. 

In July of 1996, defendant was informed that Ms. Bright was 
telling others that he was not the father. According to the defend- 
ant, he came to this State and confronted Ms. Bright, who ad- 
mitted that defendant was not the father of the child. Ms. Bright 
and the defendant then met with Barbara Mathews, a represent- 
ative of the Richmond County IV-D Child Support Enforcement 
Agency, who informed them that the Agency could not get the 
acknowledgment of paternity and consent support order set aside. 
Defendant asserts that he erroneously believed, based on that con- 
versation, that he could not get these orders set aside. Thereafter, 
defendant did not provide any support or health insurance coverage 
for the child. 

After Ms. Bright initiated actions to require defendant to sup- 
port the child, defendant filed a motion, pursuant to N.C. Gen. Stat. 
5 1A-1, Rule 60(b) (1999), asking the trial court to set aside the order 
of paternity and the voluntary consent to support order. He also 
moved the court for an order compelling DNA testing to determine 
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paternity. The State, on behalf of Ms. Bright, then filed a motion to 
modify the existing consent support order to require the defendant to 
pay child support in the future. 

After a hearing, the trial court made findings and conclusions 
before ordering the parties and the child to submit to DNA testing to 
determine paternity. The trial court declined to rule on the Rule 60(b) 
motion and on Ms. Bright's motion for future child support. 

In this appeal, Ms. Bright challenges the granting of the motion 
compelling DNA testing contending that paternity was established in 
1995. This Court has held that it is proper for a party to attack an 
acknowledgment of paternity or an order of paternity by a Rule 60(b) 
motion. Leach v. Alford, 63 N.C. App. 118,304 S.E.2d 265 (1983). The 
granting of a Rule 60(b) motion would set aside the acknowledgment 
of paternity and order of support and would reopen the issue of 
paternity. However, without such a Rule 60(b) motion ruling, these 
orders remain in effect. 

N.C. Gen. Stat. 5 8-50.l(bl) requires the trial court to grant a 
motion for blood tests in "any civil action in which the question of 
parentage arises." However, where res judicata prevents a defendant 
from challenging paternity, there is no action "in which the question 
of parentage arises" and it is error to compel blood testing. Williams 
v. Holland, 39 N.C. App. 141, 143, 249 S.E.2d 821, 823 (1978). A party 
is barred under the doctrine of res judicata from contesting paternity 
when there is an acknowledgment of paternity or an order of pater- 
nity in effect and binding on him. Ambrose v. Ambrose, 140 N.C. App. 
545, 536 S.E.2d 855 (2000); State ex rel. Hill v. Manning, 110 N.C. 
App. 770, 431 S.E.2d 207 (1993); Dorton v. Dorton, 69 N.C. App. 764, 
318 S.E.2d 344, review denied, 312 N.C. 621, 323 S.E.2d 922 (1984); 
Williams, supra. 

In the present case, the trial court allowed defendant's motion for 
DNA testing without addressing his Rule GO(b) motion. As this Court 
held in Leach, "defendant is entitled to his day in court" to show 
whether any grounds exist under Rule 60(b) to set aside the acknowl- 
edgment of paternity and voluntary child support order by which he 
might otherwise be estopped from re-litigating the issue of paternity. 
Leach, 63 N.C. App. at 125, 304 S.E.2d at 269. However, until the trial 
court addresses the defendant's Rule 60(b) motion, it is error for the 
trial court to grant his motion to compel DNA testing. 



IN THE COURT O F  APPEALS 713 

STEADMAN v. STEADMAN 

1148 N.C. App. 713 (2002)l 

Reversed and remanded. 

Judges McGEE and BIGGS concur. 

GERALDINE H. STEADMAN, PLAINTIFF V. THOMAS ALAN STEADMAN, DEFENDANT 

No. COA01-376 

(Filed 19 February 2002) 

Appeal and Error- appealability-interlocutory order-par- 
tial summary judgment-spousal support agreement 

Defendant husband's appeal from the trial court's grant of 
partial summary judgment in favor of plaintiff wife regarding 
arrearages owed to plaintiff under the terms of the parties' 
spousal support agreement is dismissed as an appeal from an 
interlocutory order and defendant is taxed under N.C. R. App. P. 
34(a)(2) with the entire costs because this appeal is defendant's 
second premature appeal to the Court of Appeals. 

Appeal by defendant from order entered 15 December 2000 by 
Judge H. Paul McCoy, Jr., in Halifax County District Court. Heard in 
the Court of Appeals 31 January 2002. 

William T. Skinner, IV, for plaintiff-appellee. 

Moseley, Elliott, Sholar, and Dickens, L.L.l?, by William l? 
Dickens, Jr., for defendant-appellant. 

SMITH, Judge. 

Defendant appeals from an order of the district court granting 
partial summary judgment in favor of plaintiff. In the order, the trial 
court determined that plaintiff was entitled to a money judgment 
against defendant for arrearages owed to her under the terms of a 
spousal support agreement. The court then stated: 

The balance of the issues for the Court to determine on sum- 
mary judgment concerning the amount of the money judgment to 
be established in favor of the plaintiff and the amount of attorney 
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fees to be allowed to plaintiff's attorney is continued for hearing 
at the February 6, 2001 Session of Halifax County Civil District 
Court. 

Prior to the trial court's determination of the amount of money due 
plaintiff, defendant filed notice of appeal to this Court. 

Defendant has appealed from an interlocutory order. An order is 
interlocutory "if it is made during the pendency of an action and does 
not dispose of the case but requires further action by the trial court 
in order to finally determine the entire controversy." N.C. Dept. of 
Transportation v. Page, 119 N.C. App. 730, 733, 460 S.E.2d 332, 334 
(1995) (citation omitted). Although interlocutory orders are generally 
not immediately appealable, a litigant may appeal from an interlocu- 
tory order which affects a substantial right. Hart v. EN. Thompson 
Constr. Co., 132 N.C. App. 229, 51 1 S.E.2d 27 (1999) (citing N.C. Gen. 
Stat. 5 1-277(a); N.C. Gen. Stat. § 7A-27). A substantial right has been 
defined as "one which will clearly be lost or irremediably adversely 
affected if the order is not reviewable before final judgment." 
Blackwelder v. Dept. of Human Resources, 60 N.C. App. 331,335,299 
S.E.2d 777, 780 (1983). It is well settled that a judgment which deter- 
mines liability but which leaves unresolved the amount of damages is 
interlocutory and cannot affect a substantial right: 

[i]f . . . [such a] partial . . .judgment is in error defendant can pre- 
serve its right to complain of the error on appeal from the final 
judgment by a duly entered exception. Even if defendant is cor- 
rect on its legal position, the most it will suffer from being denied 
an immediate appeal is a trial on the issue of damages. 

Johnston v. Royal Indemnity Co., 107 N.C. App. 624, 625, 421 S.E.2d 
170, 171 (1992) (citation omitted). Defendant's appeal in the present 
case is interlocutory, does not affect a substantial right, and the 
appeal is therefore dismissed. We remand this case for a determina- 
tion of the amount of money due plaintiff as a result of defendant's 
non-payment of spousal support and such other proceedings as may 
be appropriate. 

In addition, we note that this interlocutory appeal is the sec- 
ond premature appeal to this Court by this defendant in the instant 
case. Accordingly, this Court is constrained to conclude that the 
appeal was taken for an improper purpose so as to cause unnecessary 
delay and needless increase in the cost of this litigation. N.C.R. App. 
P. 34(a)(2). Pursuant to Rule 34, the Court imposes the following 
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sanction: the appellant is taxed with the entire costs, to be doubled, 
with appellant paying one cost and appellant's counsel paying one 
cost. 

Appeal dismissed and costs taxed to appellant and appellant's 
counsel. 

Judges TIMMONS-GOODSON and BRYANT concur. 



716 IN THE COURT O F  APPEALS 

CASES REPORTED WITHOUT PUBLISHED OPINIONS 

COVINGTON v. McCREERY 
No. 01-371 

IN RE PAWLEY 
NO. 01-315 

KANUPP v. KANUPP 
No. 00-1271 

MYERS v. MYERS 
NO. 00-1092 

Wake 
(99CVD2155) 

Affirmed 
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Reversed 
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No error 
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No prejudicial error 
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Hyde 
(OOCRS0188) 

Reversed and 
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No. 00-1288 
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(99CRS13099) 
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No error 
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APPENDIXES 

ORDER ADOPTING AMENDMENTS 
TO THE NORTH CAROLINA 

RULES OF APPELLATE PROCEDURE 



In the Supreme Court of North Carolina 
Order Adopting Amendments t o  the North Carolina 

Rules of Appellate Procedure 

Rules of Rules of Appellate Procedure 30(e)(2) and 30(e)(4) are 
hereby amended as described below: 

Rule 30(e)(2) is modified to state: 

"The text of a decision without published opinion shall be posted 
on the Administrative Office of the Court's North Carolina Court 
System Internet web site and reported only by listing the case and 
the decision in the Advance Sheets and the bound volumes of the 
North Carolina Court of Appeals Reports." 

Rule of Appellate Procedure 30 is amended further to add a new 
subsection (e)(4) which states: 

"Counsel of record and pro se parties of record may move for 
publication of an unpublished opinion, citing reasons based on 
Rule 30(e)(l), and serving a copy of the motion upon all other 
counsel and pro se parties of record. The motion shall be filed 
and served within 10 days of the filing of the opinion. Any objec- 
tion to the requested publication, by the counsel or pro se parties 
of record, must be filed within 5 days after service of the motion 
requesting publication. The panel which heard the case shall 
determine whether to allow or deny such motion." 

These amendments to the Rules shall be effective 1 January, 2002. 

Adopted by the Court in Conference this the 18th day of October, 
2001. The Appellate Division Reporter shall publish these Rules in the 
Advance Sheets of the Supreme Court and the Court of Appeals and 
on the Administrative Office of the Court's North Carolina Court 
System Internet web site, at the earliest practicable date. 

 butterf field. J. 
Butterfield, J. 
For the court 
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ABATEMENT 

Declaratory judgment-no insurance coverage a s  a ma t t e r  of law-judg- 
ment  i n  second action affirmed-The trial court correctly granted judgment 
on the pleadings for plaintiff in a declaratory judgment action in Wake County 
where defendant had filed an action seeking adjudication of the same issues 
three and one-half hours earlier in Carteret County. Plaintiff's policy, as a matter 
of law, excludes coverage for defendant's injuries and the pleadings filed in Wake 
County would as a matter of law yield the same result at either venue. Although 
it ran contrary to the general rule of abatement, the court's ruling nonetheless 
served the notions of judicial economy upon which the abatement doctrine was 
founded. Nationwide Mut. Ins.  Co. v. Douglas, 195. 

ADMINISTRATIVE LAW 

Denial o f  recycling t a x  certification-arbitrary and capricious-Respond- 
ent-agency's denial of an application for a recycling tax certification without an 
inspection of the facility evinced a lack of fair and careful consideration under 
the circumstances and was arbitrary and capricious. R.J. Reynolds Tobacco 
Co. v. N.C. Dep't of  Env't & Natural Res., 610. 

Superior cour t  review-agency findings omitted-The trial court did not err 
by omitting all or part of respondent-agency's findings regarding a tax certifica- 
tion for reusing discarded tobacco stems, scrap, and dust where one finding 
involved the storage of the discarded tobacco materials, but there is no require- 
ment that materials to be recycled be discarded; other findings merely showed 
that petitioner successfully incorporated its recycling process into its manufac- 
turing program; and previous certifications were not relevant to the denial of this 
application. R.J. Reynolds Tobacco Co. v. N.C. Dep't of  Env't & Natural 
Res., 610. 

APPEAL AND ERROR 

Appealability-denial of arbitration-An order denying arbitration is imme- 
diately appealable even though interlocutory because it involves a substantial 
right which might be lost if appeal is delayed. McCrary v. Byrd, 630. 

Appealability-discovery o rde r  compelling answer t o  deposit ion ques- 
tions-interlocutory order-Although defendants appeal from a discovery 
order compelling them to answer questions proposed during a deposition by 
plaintiff in an action alleging claims including undue influence, fraud, and lack of 
mental capacity, the appeal is dismissed because the order is interlocutory. 
Stevenson v. Joyner, 261. 

Appealability-divorce f rom bed and  board-child custody deferred- 
interlocutory order-A defendant's appeal from a judgment granting a divorce 
from bed and board is dismissed as an appeal from an interlocutory order where 
the issue of child custody was deferred until after mediation. McCrary v. Byrd, 
630. 

Appealability-interlocutory order-partial summary judgment-spousal 
suppor t  agreement-Defendant husband's appeal from the trial court's grant of 
partial summary judgment in favor of plaintiff wife regarding arrearages owed to 
plaintiff under the terms of the parties' spousal support agreement is dismissed 
as an appeal from an interlocutory order. Steadman v. Steadman, 713. 
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APPEAL AND ERROR-Continued 

Appointment of counsel refused-no prejudicial error-There was no prej- 
udicial error in a marijuana prosecution where the court refused to appoint 
appellate counsel without making findings and conclusions regarding defendant's 
financial status but defendant's counsel took all of the necessary steps to docket 
defendant's appeal and filed a brief on defendant's behalf. The denial of defend- 
ant's request for appointed counsel was not prejudicial to defendant's right to 
counsel. S t a t e  v. Robinson, 422. 

Assignment of error-not consistent with transcript-An assignment of 
error was dismissed where it did not comport with the transcript in that plain- 
tiff's assignment of error referred to the denial of his motion for a directed ver- 
dict on contributory negligence based upon defendants' failure to amend their 
answer to conform to the evidence, but the transcript shows that the motion was 
based on insufficient evidence to establish contributory negligence. McDevitt v. 
Stacy, 448. 

Law of t h e  case-prior Cour t  of Appeals panel  i n  same  case-A decision 
by a prior panel of the Court of Appeals on the same issue in the same case was 
the law of the case and governed on further appeal after remand and resentenc- 
ing. S t a t e  v. Boyd, 304. 

Preservation of issues-denial of motion in  limine-failure t o  object at 
trial-Although defendant contended that the court erred by denying his motion 
in limine to suppress out-of-court identification testimony, he did not object at  
trial and failed to preserve the issue of appellate review. S t a t e  v. Gaither, 534. 

Preservation of issues-failure t o  present  argument  o r  authority-A 
plaintiff's appeal from the trial court's grant of summary judgment on 26 April 
2000 in favor of defendant in a claim of lien and breach of contract action is 
dismissed where plaintiff only gave notice of appeal from a 20 October 2000 
order and presented no argument or authority pertaining to that order. Atchley 
Grading Co. v. West Cabarrus  Church, 211. 

Record-video only-disfavored-The submission of videotapes of trial pro- 
ceedings in lieu of written transcripts is disfavored; however, in the absence of a 
rule from the Supreme Court requiring a written transcript and in the interests of 
judicial economy, the Court of Appeals proceeded with a zoning case submitted 
with a videotape of the city council meeting rather than a written transcript. 
Howard v. City of Kinston, 238. 

ARBITRATION AND MEDIATION 

Failure t o  submit t o  depositions-waiver-The trial court erred by hold- 
ing that plaintiff breached her underinsured motorist insurance contract with 
Nationwide and was not entitled to arbitration where she failed to voluntarily 
submit to depositions after she had filed a motion to compel arbitration. Plaintiff 
had a well-founded belief that her participation in a deposition after she had 
requested arbitration may have resulted in waiving arbitration. McCrary v. 
Byrd, 630. 

Waiver-delay-expenditure of  funds-The trial court erred by finding that 
plaintiff had waived arbitration based upon findings that Nationwide had 
expended $60,000 defending the claim and that evidence was lost as a result of 
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ARBITRATION AND MEDIATION-Continued 

plaintiff's alleged delay in seeking arbitration, but there was no finding about 
whether any of those expenditures resulted from plaintiff's delay in demanding 
arbitration, there is no indication that plaintiff's objections to depositions in 1998 
could have caused records to be destroyed in 1996, and the court did not find or 
conclude that plaintiff's delay in seeking arbitration caused evidence to be 
destroyed. McCrary v. Byrd, 630. 

ARREST 

Warrantless-probable cause-An individual was placed under arrest by an 
officer prior to the search of defendant's vehicle, and the arrest was lawful 
because the circumstances leading up to the arrest were sufficient to warrant a 
prudent person to believe that the individual had committed an offense, where 
the officer first saw the individual in a second vehicle and observed what 
appeared to be drugs on the floor of that vehicle; the officer knew there were out- 
standing warrants for the arrest of the driver of the second vehicle; the individ- 
ual tried to distract the officer to give her companion an opportunity to escape; 
the officer then saw the individual get into the back seat of defendant's vehicle, 
which attempted to leave the scene; the officer then removed the individual from 
defendant's vehicle and placed her in a marked patrol car; and the officer testi- 
fied that she intended by these actions to place the individual under arrest. State 
v. Logner, 135. 

ASSAULT 

Aggravated assault-disjunctive instructions-erroneous-The trial court 
erroneously gave disjunctive instructions in a prosecution for assault with a 
deadly weapon inflicting serious injury where the court told the jury to return a 
verdict of guilty if it found that defendant beat the victim with his hands and feet 
andlor a chain, and that defendant's hands and feet andlor the chain were deadly 
weapons. State v. Lotharp, 435. 

Conflicting evidence of aggression-evidence of excessive force-The 
trial court did not err by failing to arrest judgment on guilty verdicts on assault 
charges after the jury returned an acquittal on a trespass charge arising from the 
same incident. Although defendant argued that the acquittal means that the jury 
believed his testimony that he was pulled back into the area where the fight 
began, the jury could have rejected defendant's self-defense theory on the ground 
that he used excessive force. State v. Poland, 588. 

Self-defense-evidence of excessive force and aggression-The trial court 
correctly denied a motion to dismiss an assault prosecution where defendant 
argued self-defense but the State presented evidence that defendant was the 
aggressor and used excessive force. State v. Poland, 588. 

Serious injury-sufficiency of evidence-The trial court did not err by refus- 
ing to dismiss an assault charge for insufficient evidence of serious injury where 
the victim sustained a knife wound which punctured his colon in two places, 
another that could have severed an artery, he was in intensive care for four days, 
had 27 or 28 stitches in his right index finger, and now has a limited grip. State 
v. Poland, 588. 
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ATTORNEYS 

Preliminary injunction-solicitation of legal business using discovery 
material  from a separa te  case-The trial court erred in an action alleging bar- 
ratry, libel, tortious interference with contract, tortious interference with 
prospective economic advantage, and unfair and deceptive trade practices by 
granting a preliminary injunction that restricted the manner in which defendant 
attorney and his law practice could use information, obtained from plaintiff 
automobile corporation through discovery in a separate action in which defend- 
ants represented two individuals in a lawsuit against plaintiff under the Lemon 
Law Statute, to solicit clients and generate further litigation against plaintiff. 
DaimlerChrysler Corp. v. Kirkhart ,  572. 

CHILD SUPPORT, CUSTODY, AND VISITATION 

Custody-legitimacy presumption when child born during marriage-The 
trial court erred in a child custody case by dismissing plaintiff alleged father's 
case under N.C.G.S. $ 1A-1, Rule 12(b)(6) that challenged the presumption of 
legitimacy which attaches when a child is born during a marriage union. Jeffries 
v. Moore, 364. 

Support-procurement of  heal th  insurance-The trial court failed to make 
proper findings in a child support case under N.C.G.S. 5 50-13.11(al) regarding 
whether insurance was available to defendant and whether it was available at  a 
reasonable cost when it ordered defendant to pay health insurance costs for one 
of his four minor children. Buncombe Cty. e x  rel. Frady v. Rogers, 394. 

Support-voluntary payment-no deduct ion f r o m  monthly  g ross  
income-The trial court did not abuse its discretion in a child support case by 
failing to deduct from defendant's monthly gross income the amount of child 
support he voluntarily pays each week on behalf of one of his four minor chil- 
dren. Buncombe Cty. e x  rel. Frady v. Rogers, 394. 

CIVIL PROCEDURE 

Motion t o  dismiss-directed verdict-involuntary dismissal-The trial 
court did not err by granting defendants' motion to dismiss plaintiff's claim for 
damages in an action to quiet title to the pertinent tract of land. Vernon v. Lowe, 
694. 

Rule 60(b) motion-standing-trial cour t  can s e t  as ide  judgment on  own 
initiative-The trial court did not abuse its discretion by setting aside a judg- 
ment that was entered against defendant individuals directing them to remove 
their trailer from the pertinent subdivision that was in violation of a restrictive 
covenant even though the trial court extended relief to defendant individuals 
under defendant home corporation's N.C.G.S. $ 1A-1, Rule 60@) motion when 
defendant individuals did not make a request. Barnes  v. Taylor, 397. 

Voluntary dismissal a f t e r  res t ing case-order of t r ia l  cour t  required-The 
trial court did not err in an action arising out of an automobile accident by enter- 
ing summary judgment in favor of defendant under N.C.G.S. Q 1A-1, Rule 56(c) 
and by dismissing plaintiffs' civil negligence claim based on the original action 
being dismissed with prejudice where plaintiffs had already rested their case and 
the record failed to establish that the trial court granted a voluntary dimissal with 
leave to refile. Pardue v. Darnell. 152. 
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CLASS ACTIONS 

Attorney fees-common fund doctrine-benefits from settlement-The 
trial court correctly limited an award of attorney fees to a court-approved 
settlement in a class-action involving the retirement of law enforcement officers 
where defendant-city converted from a local plan to the North Carolina Local 
Government Retirement System (LGERS) while the litigation was pending, not all 
of the members of the class became enrolled in LGERS, the city agreed to pay 
$96,000 to those members, and attorney fees were awarded only from that 
amount as opposed to a "common fund" representing the increased benefits 
received from the plaintiffs who became enrolled in LGERS. Taylor v. City of 
Lenoir, 269. 

COLLATERAL ESTOPPEL AND RES JUDICATA 

Res judicata-contributory negligence-summary judgment-The trial 
court did not err in an action arising out of an automobile accident by granting 
summary judgment in favor of defendant based on its ruling in a separate case 
involving the other defendants that plaintiff pedestrian was contributorily negli- 
gent as a matter of law when crossing the road at night. Culler v. Hamlett, 389. 

Vicarious liability-not previously determined-Defendant's vicarious lia- 
bility for an automobile accident was not previously determined in a related case 
when the defendant in this case was added as a party and defendant's insurer's 
motion for summary judgment was denied. The amendment allowing defendant 
into the action did not decide the issue of whether defendant was vicariously 
liable and the issue of vicarious liability was not necessary for the summary judg- 
ment determination in the prior case. Bradley v. Hidden Valley Transp., Inc., 
163. 

CONFESSIONS AND INCRIMINATING STATEMENTS 

Miranda warnings-juvenile-The waiver of rights form read to a juvenile 
charged with murder was sufficient to inform defendant of his rights where it 
clearly informed defendant that he had a right to an attorney before questioning 
began, there was nothing to indicate that defendant's Miranda warnings were 
conditioned on his willingness to be interrogated, defendant had been arrested 
before, and the detective testified that defendant was very willing to talk, was 
cocky about what he had done, and showed no remorse. State  v. Lee, 518. 

CONSTITUTIONAL LAW 

Bench conference-outside defendant's hearing-The trial court did not err 
in an assault prosecution by moving a bench conference away from the bench to 
prevent defendant from hearing the conversation where the subject was defend- 
ant's record and defendant's attorney was presumably familiar with defendant's 
record. State  v. Poland, 588. 

Disclosure of informant's identity-denied-The trial court correctly denied 
defendant's motion to compel disclosure of an informant's identity where defend- 
ant did not present any defense on the merits, did not contend that the confiden- 
tial informant participated in or witnessed the crime, and failed to make any 
showing that the particular circumstances of his case mandated disclosure of the 
identity of the informant. State v. Gaither, 534. 
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CONSTITUTIONAL LAW-Continued 

Double jeopardy-misdemeanor larceny-civil versus criminal penalty- 
The trial court did not err by denying defendant's motion to dismiss the charge of 
misdemeanor larceny on double jeopardy grounds even though defendant paid 
money to the merchant owner of the property in response to a demand made 
under N.C.G.S. S: 1-538.2. State v. Beckham, 282. 

Due process-prosecutorial vindictiveness-A defendant's due process 
rights were not violated based on alleged prosecutorial vindictiveness even 
though defendant was indicted for the additional crime of felonious possession 
of drug paraphernalia after defendant successfully challenged his guilty plea for 
his initial conviction for attempted possession of cocaine while having a status a s  
an habitual felon based on an error in the calculation of his sentence. State v. 
Wagner, 658. 

Excessive fines clause-misdemeanor larceny-qui tam actions-The 
trial court did not err by denying defendant's motion to dismiss the charge of 
misdemeanor larceny even though defendant argues the extra $50 he paid to the 
merchant owner of the property in response to a demand made under N.C.G.S. 
8 1-538.2 is an excessive fine under the Eighth Amendment. State v. Beckham, 
282. 

Right to remain silent-mentioning defendant's invocation of right- 
Although the trial court erred in a trafficking in cocaine and conspiracy to traffic 
in cocaine case by allegedly allowing the State to elicit testimony regarding 
defendant's invocation of his right to remain silent and his refusal to be inter- 
viewed, defendant was unable to show there was plain error. State v. Parks, 
600. 

CONSTRUCTION CLAIMS 

Home builders-individually liable-The trial court did not err by concluding 
that defendants were individuality liable for their actions in breaching the 
implied warranty of habitability where the evidence showed that the initial offer 
to purchase was signed by defendants as individuals, their corporate building 
company was not mentioned in any document until five days before closing and 
after a majority of the construction had been completed, and there was ample 
evidence that both defendants were actively involved in the construction of plain- 
tiffs' residence. Mitchell v. Linville, 71. 

CONTRIBUTION 

Amount subject to-fees and costs taxed to one party-The trial court did 
not abuse its discretion in its award of fees and costs in a negligence action 
where defendant contended that the amount subject to contribution must be the 
jury verdict plus costs and fees. Since the fees and costs were taxed explicitly to 
defendant, the portion of the verdict subject to contribution is the jury verdict for 
damages. Stilwell v. Gust, 128. 

Insurance carrier-not a tortfeasor-no right of contribution-The trial 
court erred by concluding that plaintiff's release of a restaurant from a dram shop 
claim extinguished any claims Nationwide would have had for contribution 
against the restaurant; Nationwide was not a tortfeasor and had no right of con- 
tribution. McCrary v. Byrd, 630. 
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COSTS 

Attorney fees-automobile accident-The trial court did not err in an ac- 
tion arising out of two automobile accidents by awarding attorney fees to 
plaintiff under N.C.G.S. 5 6-21.1 because the word "damages" in the 
statute applies only to compensatory and not punitive damage amounts. 
Boykin v. Morrison, 98. 

Attorney fees-common fund doctrine-benefits from settlement-The 
trial court correctly limited an award of attorney fees to a court-approved 
settlement in a class-action involving the retirement of law enforcement officers 
where defendant-city converted from a local plan to the North Carolina Local 
Government Retirement System (LGERS) while the litigation was pending, not all 
of the members of the class became enrolled in LGERS, the city agreed to pay 
$96,000 to those members, and attorney fees were awarded only from that 
amount as opposed to a "common fund" representing the increased benefits 
received from the plaintiffs who became enrolled in LGERS. Taylor v. City of 
Lenoir, 269. 

Attorney fees-findings of fact-The trial court did not err in an unfair 
and deceptive trade practices and civil conspiracy action by allegedly failing 
to make findings of fact and conclusions of law to support its order awarding 
attorney fees to defendant sheriff under N.C.G.S. 5 6-21.5 where the trial court 
adoped the grounds in defendant's motion, and the order, motion, and an affidavit 
with attached billing statements provided sufficient findings. Winston-Salem 
Wrecker Ass'n v. Barker, 114. 

Attorney fees-justiciable issue-survival from motion t o  dismiss-The 
trial court did not err in awarding attorney fees in an unfair and deceptive trade 
practices and civil conspiracy action by finding that there was a complete 
absence of a justiciable issue of either law or fact in plaintiffs' action. Winston- 
Salem Wrecker Ass'n v. Barker, 114. 

Attorney fees-preparation and argument  of  motion t o  dismiss-The trial 
court did not err in an unfair and deceptive trade practices and civil conspiracy 
action by awarding attorney fees to defendant sheriff under N.C.G.S. 8 6-21.5 for 
preparing to argue and arguing the N.C.G.S. $ 1A-1, Rule 12@)(6) motion to dis- 
miss. Winston-Salem Wrecker Ass'n v. Barker, 114. 

Attorney fees-taxed entirely t o  one  party-The trial court did not abuse its 
discretion by taxing fees and costs entirely against the defendant in an automo- 
bile accident case where defendant contended that the matter proceeded to trial 
after her offer of judgment only because the third-party defendant blaintiff's 
husband and the driver of the car in which she was injured) made no offer to set- 
tle. The trial court properly considered the required factors and made appropri- 
ate findings. Stilwell v. Gust,  128. 

CRIMINAL CONVERSATION 

Post-separation conduct-divorce and  alienation of  affections distin- 
guished-The trial court did not err by concluding that a criminal conversation 
claim may be based solely on post-separation conduct. The 1995 amendments to 
N.C.G.S. 5 50-16.1A(3) dealt with divorce and alimony and do not concern crimi- 
nal conversation, and Pharr v. Beck dealt solely with alienation of affections. 
Johnson v. Pearce.  199. 
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CRIMINAL LAW 

Aggravated assault-disjunctive instructions-erroneous-The trial court 
erroneously gave disjunctive instructions in a prosecution for assault with a 
deadly weapon inflicting serious injury where the court told the jury to return a 
verdict of guilty if it found that defendant beat the victim with his hands and feet 
andlor a chain, and that defendant's hands and feet andlor the chain were deadly 
weapons. S t a t e  v. Lotharp,  435. 

Defendant admonished-mistrial denied-The trial court did not err by deny- 
ing a mistrial to an assault defendant who was admonished by the court for lis- 
tening to a bench conference. Two of the three witnesses called by defendant tes- 
tified that they neither heard nor saw the admonishment and the third testified 
only that the judge raised his voice, frowned, and used a s t em tone and look. Fur- 
thermore, the jury convicted defendant on a lesser assault charge and acquitted 
him on an accompanying trespass charge, which does not support the claim that 
jurors were led to see defendant as a "wrongdoer." S t a t e  v. Poland, 588. 

Defendant in  restraints-motion for  mistrial-The trial court did not abuse 
its discretion in a felony larceny, robbery with a dangerous weapon, possession 
of a firearm by a felon, and conspiracy to commit robbery with a weapon case by 
failing to declare a mistrial when a juror saw defendant in restraints shortly after 
finding him guilty of the offenses. S t a t e  v. Floyd, 290. 

Defense counsel's argument-intoxication of assaul t  victim-The trial 
court did not abuse its discretion in a prosecution for assault with a deadly 
weapon inflicting serious injury by not allowing defendant to argue the North 
Carolina impaired driving statute as a comprehensible standard by which the jury 
could determine the intoxication of the victim. S ta t e  v. Lotharp, 435. 

Instructions-no expression of opinion-totality o f  circumstances-The 
trial court in a possession with intent to sell or deliver cocaine and trafficking in 
cocaine case did not express an opinion upon the evidence during instructions to 
the jury with respect to defendant's statement at the time of a prior arrest. S t a t e  
v. Wilkerson, 310. 

Joinder  of charges-transactional connection-The trial court did not 
abuse its discretion by granting the State's motion to join for trial under N.C.G.S. 
5 15A-926 all offenses other than the violent habitual felon charges that occurred 
within a single two-week period including felony larceny, robbery with a danger- 
ous weapon, possession of a firearm by a felon, and conspiracy to commit rob- 
bery with a weapon. S t a t e  v. Floyd, 290. 

J u r y  instructions-failure t o  give limiting ins t ruct ion abou t  exhibit-The 
trial court did not err in a prosecution for two murders by failing to give the jury 
a limiting instruction at the time the written statement by the one victim's father 
was taken into the jury room. S t a t e  v. Demos, 343. 

Plea  agreement-rejection by judge-There was no error where the trial 
court rejected a plea agreement by which defendant would have pled guilty to 
felonious child abuse in exchange for dismissing a first-degree sexual offense 
charge and a limit on his sentence. A plea agreement must have judicial approval 
before it is effective, and a decision by a judge disapproving a plea agreement is 
not subject to appeal. N.C.G.S. 5 l5A-1023(b). S t a t e  v. Santiago, 62. 
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DAMAGES AND REMEDIES 

Aggravation of  existing injury-instruction n o t  warranted-The trial court 
erred in a negligence action by instructing the jury on activation or aggravation 
of an existing injury where there was evidence of the possibility that plaintiff's 
herniated disk existed prior to the incident, but no evidence of its actual exis- 
tence. Hill v. McCall, 698. 

DEEDS 

Restrictive covenants-residential purposes-radical changes-implied 
waiver-The trial court did not err in a declaratory judgment action determin- 
ing the rights of petitioner homeowners to enforce a restrictive covenant re- 
quiring the pertinent property be used only for residential purposes by granting 
summary judgment in favor of respondents who were attempting to expand a 
church complex by building a family life and learning center because the restric- 
tive covenant was terminated by radical changes in the restricted lots, and peti- 
tioners impliedly waived their rights to enforce the residential restrictions. 
Medearis v. Trustees of  Meyers Pa rk  Baptist  Church, 1. 

DIVORCE 

Equi table  distribution-classification-funds i n  bank account-separate 
property-The trial court did not err in an equitable distribution case by classi- 
fying the funds on deposit in the pertinent bank account on 2 September 1998 as 
plaintiff husband's separate property. Founta in  v. Fountain,  329. 

Equi table  distribution-classification-increase in  value of  grocery 
store-separate property-The trial court did not err in an equitable distribu- 
tion case by classifying the increase in value of the pertinent grocery store as 
plaintiff husband's separate property. Founta in  v. Fountain,  329. 

Equi table  distribution-classification-note receivable-separate prop- 
erty-The trial court did not err in an equitable distribution case by classifying 
the note receivable on a Cessna Citation Jet as plaintiff husband's separate prop- 
erty even though the payments on the jet came out of an account containing mar- 
ital funds. Founta in  v. Founta in ,  329. 

Equi table  distribution-debts paid during separation-property t o  be  
divided-The trial court did not err in a equitable distribution action in its treat- 
ment of debts incurred during the marriage and paid by defendant following the 
separation. The trial court in its discretion properly considered the debts as prop- 
erty to be divided, taking into account as a distributional factor defendant's pay- 
ments. The law simply requires that the marital debt be valued and distributed; 
the manner in which the court elects to apportion those debts is within its sound 
discretion. Hay v. Hay, 649. 

Equi table  distribution-distributional factors-place of  residence during 
marriage-The trial court erred in an  equitable distribution case by considering 
the decision of defendant wife to primarily reside in Maryland while the marital 
home was in North Carolina and plaintiff husband's decision to travel to Mary- 
land to attempt to keep the marriage afloat as distributional factors. Founta in  v. 
Fountain,  329. 

Equitable distribution-distributional factors-rental income-The trial 
court erred in an equitable distribution action by not making sufficient findings 
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as to whether rental income should be a distributional factor. Dolan v. Dolan, 
256. 

Equitable distribution-distributional factors-surgeries-The trial court 
erred in an equitable distribution case by considering defendant wife's breast 
implants, liposuction, and cosmetic nose surgeries as a distributional factor. 
Fountain v. Fountain, 329. 

Equitable distribution-hypothetical t ax  consequences-The trial court 
erred by considering hypothetical tax consequences as a distributional factor in 
an equitable distribution action where the court determined the tax conse- 
quences of the liquidation of rental properties, but did not find that the parties 
would have to liquidate the rental properties or that there would be any actual 
tax consequences. Dolan v. Dolan, 256. 

Equitable distribution-post-separation mortgage payments-apprecia- 
tion not  divisible property-The trial court did not err in an equitable distrib- 
ution action by not considering post-separation mortgage payments as divisible 
property. Appreciation resulting from the activities or actions of one spouse is 
not treated as divisible property under N.C.G.S. 9: 50-20@)(4)a, and it was within 
this trial court's discretion to treat post-separation mortgage payments made to 
preserve the marital estate as a distributional factor. Moreover, defendant's mort- 
gage payments have not increased the marital debt, financing charges, or interest 
on the marital debt and N.C.G.S. 9: 50-20@)(4)d has no application. Hay v. Hay, 
649. 

Equitable distribution-post-separation mortgage payments-distribu- 
tional factor-The trial court did not err by failing to give an equitable distrib- 
ution defendant a dollar for dollar credit for post-separation mortgage payments 
and did not overrule an earlier judge where the earlier judge's order requiring 
continuation of the payments did not state an intent to grant a credit, that judge 
was without authority to conclusively determine equitable distribution matters 
on the issues before him, and the second court had discretion to consider pay- 
ments made to preserve the marital estate as a distributional factor rather than 
giving defendant a credit. Hay v. Hay, 649. 

Equitable distribution-unequal division-debts-consideration of-The 
trial court did not abuse its discretion in an equitable distribution action in its 
unequal division of the marital estate where the debts and mortgage payments to 
which defendant pointed in arguing that he did not receive an unequal division in 
his favor are merely factors the court considered in determining an equitable dis- 
tribution, and are not valued for purposes of determining the net marital estate 
to be divided. Hay v. Hay, 649. 

Equitable distribution-valuation method-stock options-The trial court 
did not err in an equitable distribution case by adopting the intrinsic value 
method and by failing to apply the Black-Scholes Stock Option Pricing Model as 
the sole method to value the 480,000 stock options owned by plaintiff husband. 
Fountain v. Fountain, 329. 

Equitable distribution-vested stock options-full ownership retained 
by owner spouse-The trial court did not abuse its discretion in an equitable 
distribution case by awarding all the pertinent vested stock options to plaintiff 
husband with defendant wife receiving a larger portion of other assets. Fountain 
v. Fountain, 329. 
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DRUGS 

Conspiracy t o  sell-instructions-identity of person t o  whom cocaine 
sold-There was no plain error in a prosecution for selling and conspiring to sell 
cocaine where defendant contended that the court erred by not instructing the 
jury that it had to find that the cocaine sale was to a particular person. The indict- 
ment properly alleged that defendant sold a controlled substance to a named offi- 
cer, all of the evidence dealt with one sale, and there was no dispute over the 
identity of the buyer. Defendant did not demonstrate how the inclusion of the 
buyer's name in the jury instructions would have resulted in a different verdict. 
S t a t e  v. Sams, 141. 

Conspiracy t o  sell-sufficiency of evidence-There was sufficient evidence 
that defendant had conspired to sell cocaine where defendant took an under- 
cover officer to a motel room where two men talked exclusively with the officer 
and sold him cocaine. The facts support a reasonable inference that defendant 
knew the men and that she agreed to facilitate drug transactions by bringing 
them customers. S t a t e  v. Sams, 141. 

Mere presence-instruction n o t  necessary-There was no plain error in a 
prosecution for selling and conspiring to sell cocaine where defendant con- 
tended that the court failed to instruct the jury on mere presence. Defendant took 
an undercover officer to a motel room, the motel room was opened when the man 
inside saw defendant, and the undercover officer was immediately recognized as 
the potential customer. The sale would never have occurred without defendant's 
assistance. S t a t e  v. Sams, 141. 

Sale  of  cocaine-acting i n  concert-sufficiency of evidence-The trial 
court did not err in submitting the charge of selling cocaine to the jury where 
defendant took an undercover officer to a motel room where two men talked 
exclusively with the officer and sold him cocaine. The evidence reasonably sup- 
ported the conclusion that defendant acted in concert with others to sell the 
cocaine. S t a t e  v. Sams, 141. 

EASEMENTS 

Location-roadway a s  permanent  monument-governs over  course and  
distance-The trial court did not err by determining that plaintiffs had a right 
to ingress and egress over an easement from Belvedere Avenue in Charlotte 
where defendants argued that the 1930 easement fell short of Belvedere Avenue 
by thirty feet. The call in the 1930 agreement to the northerly edge of Belvedere 
Avenue governs over course and distance, and Belvedere Avenue is a sufficiently 
permanent monument upon which the court could base its conclusion that the 
easement must extend to the roadway as it exists today. Stephens  v. Dortch, 
509. 

Withdrawal-easement appur tenant  remaining-The trial court correctly 
determined that defendants' withdrawal of dedication of an easement did not 
extinguish plaintiff's rights to an easement where the original agreement dedi- 
cated the easement to the use of the general public and specifically dedicated the 
incorporeal right to use the easement to the owners of nearby lots. The court 
properly determined that the dedication as to the general public was properly 
withdrawn, but plaintiffs are owners of an easement appurtenant and have rights 
above and beyond those of the general public. Stephens  v. Dortch, 509. 
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EMINENT DOMAIN 

Newly purchased property-sewer pipe discovered on  property-action 
t ime barred-An inverse condemnation claim was time barred where plaintiff 
bought a lot in 1995, discovered a sewer pipe running through the lot in 1997 
which prevented building, and filed suit in 1998. Plaintiff has the burden of prov- 
ing that the inverse condemnation action was filed within two years of the date 
of the taking and defendant presented uncontroverted evidence that the pipe was 
installed prior to 1989. Centra l  Carolina Developers, Inc. v. Moore Water & 
Sewer Auth., 564. 

EMPLOYER AND EMPLOYEE 

Employment contract-termination provision-constructive discharge- 
The trial court erred in a breach of contract action by allowing recovery for plain- 
tiff doctor for constructive discharge from employment based on the termination 
provision of plaintiff's employment contract. Doyle v. Asheville Orthopaedic 
Assocs., 173. 

ESTATES 

Qualification of administrator-standing t o  a s se r t  estoppel-The admin- 
istrator of an estate (Anderson) did not have standing to assert estoppel against 
a petitioner (McRae) seeking to have Anderson's letters of administration 
revoked where the decedent (Fairley) had been married to both. The action 
involved Anderson's qualification as administrator rather than Fairley's in- 
terests, and Anderson lacks the necessary privity to argue that McRae's subse- 
quent second marriage bars McRae from challenging Fairley's second marriage 
(to Anderson.) I n  Re Es ta t e  of  Anderson, 501. 

Revocation of  l e t t e r s  of administration-summary judgment-The trial 
court should not have granted summary judgment for petitioner (McRae) in an 
action to revoke letters of administration issued to respondent (Anderson) for 
the estate of Fairley where Fairley first married McRae, told him that she was 
divorcing him but apparently never did so, and subsequently married Anderson, 
and McRae subsequently remarried. The parties presented conflicting evidence 
about whether McRae's acts were knowing and whether they were condoned by 
Fairley, which bore on whether McRae would be barred from recovering from the 
estate as a surviving spouse and therefore on whether McRae lacked standing. I n  
Re Es ta t e  of  Anderson. 501. 

EVIDENCE 

Cross-examination-credibility-truthfulness-Even assuming arguendo 
that the trial court erred in a robbery with a dangerous weapon case by sustain- 
ing the State's objections to the questions asked by defendant during his cross- 
examination of one of the eyewitnesses to the robbery concerning the eyewitness 
lying to a detective about a separate robbery, defendant has failed to show that 
any error in excluding the testimony prejudiced defendant. S t a t e  v. Brown, 683. 

Exper t  pediatrician-injury t h e  resul t  of abuse-admissible-The trial 
court did not abuse its discretion by permitting a doctor to  testify that an injury 
to the rectum of a one-month old child was the result of abuse where defendant 
contended that the opinion was based solely on other signs of abuse and that the 
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doctor was no better qualified than the jury to determine whether the rectal tear 
was the result of abuse. The doctor's testimony was related to a diagnosis based 
upon her medical examination of the victim and the doctor was an expert in pedi- 
atrics and the identification of child abuse who had examined thousands of chil- 
dren. S ta t e  v. Santiago, 62. 

Expert  testimony-credibility of victim-The trial court in a first-degree 
statutory sexual offense and taking indecent liberties with a minor case did not 
improperly permit a licensed professional counselor and a doctor to testify as 
to the credibility of the minor victim where both witnesses testified only as to 
the general characteristics of children who suffer from sexual abuse. S ta t e  v. 
Isenberg, 29. 

Failure t o  rule  on objection-evidence admissible-error not  prejudi- 
cial-There was no prejudicial error in an armed robbery prosecution where 
defendant contended that the court erred by failing to rule on his objection to a 
question to a police detective as to whether he had defendant on videotape for 
other robberies where the evidence was properly admitted because defendant 
had opened the door. S ta t e  v. Fleming, 16. 

Hearsay-business records exception-The trial court did not err in a breach 
of contract action by admitting into evidence an exhibit entitled "Inventory 
Certification" under the business records exception to the hearsay rule in 
N.C.G.S. 5 8C-1, Rule 803(6) even though the testimony of the custodian of the 
business record was used rather than the person who prepared the record. CIT 
Grp./Commercial Sems., Inc. v. Vitale, 707. 

Hearsay-catch-all exception-statement from nontestifying witness- 
duplicative-There was no prejudice in an assault prosecution where the court 
refused defendant's motion to introduce a prior statement of a witness who 
refused to testify under the catch-all exception of N.C.G.S. 5 8C-1, Rule 804(b) 
where defendant did not explain how the statement would have contributed to 
his defense, other than adding to the six descriptions of the events from those 
who testified. S ta t e  v. Poland, 588. 

Hearsay-medical diagnosis exception-The trial court did not err in a first- 
degree statutory sexual offense and taklng indecent liberties with a minor case 
by permitting hearsay statements made by the minor victim to a pediatric nurse 
and to a doctor to be introduced as substantive evidence based on the medical 
diagnosis exception under N.C.G.S. § 8C-1, Rule 803(4). S ta t e  v. Isenberg, 29. 

Hearsay-medical diagnosis exception-Although the juvenile court erred in 
an indecent liberties between minors case by admitting the statements of the 
child victim to a social worker through the testimony of a doctor without a show- 
ing that the victim knew her statements were for treatment purposes or were oth- 
erwise reliable, there was no prejudicial error. I n  r e  T.C.S., 297. 

Hearsay-residual exception-unavailable witness-The trial court did not 
err in a first-degree statutory sexual offense and taking indecent liberties with a 
minor case by allowing a licensed professional counselor expert witness's testi- 
mony to be introduced as substantive evidence based on the residual exception 
to the hearsay rule under N.C.G.S. 8 8C-1, Rule 804(b)(5) where the minor was 
unavailable because she would not answer questions. S ta t e  v. Isenberg, 29. 
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Instructions-statements of minor victim-substantive purposes-The 
trial court did not err in a first-degree statutory sexual offense and taking inde- 
cent liberties with a minor case by instructing the jury that the statements of the 
minor victim to a licensed professional counselor, a pediatric nurse, and a doctor 
were admitted as substantive evidence concerning the truth of what the victim 
stated at an earlier time. State  v. Isenberg, 29. 

Other  crimes, wrongs, o r  acts-armed robbery-common plan o r  
scheme-The trial court did not err in a felony larceny, robbery with a danger- 
ous weapon, possession of a firearm by a felon, and conspiracy to commit rob- 
bery with a weapon case by admitting evidence under N.C.G.S. § 8C-1, Rule 
404(b) of an armed robbery of a bank allegedly committed by defendant and his 
coparticipant during the same two-week period as the charged offenses. State  v. 
Floyd, 290. 

Prior crimes o r  bad acts-drug activity and convictions-The trial court did 
not abuse its discretion in a possession with intent to sell or deliver cocaine and 
trafficking in cocaine case by admitting testimony regarding defendant's prior 
drug activity and prior drug convictions even though defendant did not testify at 
trial. State  v. Wilkerson, 310. 

Relationship of defendant with victim-sustained objections-malice- 
The trial court did not abuse its discretion in a murder case by sustaining objec- 
tions to certain defense questions posed to the victim wife's aunt concerning 
defendant husband's relationship with his wife and whether defendant acted with 
malice. State  v. Demos, 343. 

Testimony-defendant's feelings of remorse-The trial court did not 
abuse its discretion in a murder case by allegedly denying defendant an oppor- 
tunity to testify concerning his feelings of remorse for the shooting. State  v. 
Demos, 343. 

Testimony of deputy regarding defendant's inculpatory statements- 
motion t o  suppress-The trial court did not abuse its discretion in a trafficking 
in cocaine and conspiracy to traffic in cocaine case by summarily denying 
defendant's motion to suppress the testimony of a deputy regarding defendant's 
statements without conducting a voir dire where the State disclosed the state- 
ments as soon as they were discovered, defendant's motion was untimely, and 
defendant's Miranda rights were not violated because the statements were not 
made during custodial interrogation. State  v. Parks, 600. 

Written out-of-court statement by victim's father-corroboration-The 
trial court did not err in a prosecution for the murders of defendant's estranged 
wife and her boyfriend by admitting the written out-of-court statement made by 
the boyfriend's father recapitulating the father's testimony in court and adding 
that during a phone conversation with defendant husband shortly before the 
shooting that defendant said several times he could kill his wife. State  v. Demos, 
343. 

Written out-of-court statement by victim's father-failure t o  give a limit- 
ing instruction-no plain error-The trial court did not commit plain error in 
a prosecution for the murders of defendant's estranged wife and her boyfriend by 
failing to give the jury a limiting instruction at the time the written out-of-court 
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statement by the boyfriend's father, revealing that during a phone conversation 
with defendant shortly before the shooting that defendant said several times he 
could kill his wife, was admitted into evidence. State v. Demos, 343. 

HOMICIDE 

First-degree murder-short form indictment-The short form indictment for 
first-degree murder was sufficient to confer jurisdiction on the trial court. State 
v. Lee, 518. 

IMMUNITY 

Sovereign-medical malpractice-county ambulance service-The trial 
court did not err in a medical malpractice action by granting summary judgment 
in favor of defendant county and its emergency medical service based on the 
defense of sovereign immunity. Dawes v. Nash Cty., 641. 

INDICTMENT AND INFORMATION 

Habitual felon-conviction dates changed-not a substantial change- 
The amendment of conviction dates in an habitual felon indictment did not con- 
stitute a substantial change in the indictment. State v. Hargett, 688. 

INJUNCTION 

Preliminary-solicitation of legal business using discovery material from 
a separate case-The trial court erred in an action alleging barratry, libel, tor- 
tious interference with contract, tortious interference with prospective econom- 
ic advantage, and unfair and deceptive trade practices by granting a preliminary 
injunction that restricted the manner in which defendant attorney and his law 
practice could use information, obtained from plaintiff automobile corporation 
through discovery in a separate action in which defendants represented two indi- 
viduals in a lawsuit against plaintiff under the Lemon Law Statute, to solicit 
clients and generate further litigation against plaintiff. DaimlerChrysler Corp. 
v. Kirkhart, 572. 

INSURANCE 

Damaged farm equipment-umpire's decision-award of policy limits and 
equipment-An appraisal umpire's award to the insured of both the policy lim- 
its and flood damaged farm machinery did not exceed the umpire's powers where 
the machines are specialty machines, the umpire was unable to determine a cash 
value, and repair estimates exceeded the policy limits. N.C. Farm Bureau Mut. 
Ins. Co. v. Harrell, 183. 

Homeowners-personal liability-secret videotaping-intentional act- 
exclusion from coverage-A homeowners insurance policy which excluded 
coverage for any injury "which is intended by or which may reasonably be 
expected to result from the intentional acts or omissions or  ciminal acts or  omis- 
sions" of the insured did not provide coverage for intentional infliction of emo- 
tional distress and intentional invasion of privacy arising from the insured's 
secret videotaping of a female in the bathroom of the insured's home because the 
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insured's intentional act of secretly videotapying occupants of this bathroom was 
sufficiently certain to cause injury that the insured should have reasonably 
expected such iqjury to occur. Nationwide Mut. Ins. Co. v. Doublas, 195. 

Life-rightful beneficiary-change of beneficiary form-doctrine of sub- 
stantial compliance-The trial court did not err by granting summary judgment 
in favor of plaintiff second wife in an action to determine the rightful beneficia- 
ry of the pertinent life insurance policy when the insured executed a change of 
beneficiary form that was not received by the insurance company's home office 
prior to his death. Adams v. Jefferson-Pilot Life Ins. Co., 356. 

Underinsured motorist-partial reimbursement-exhaustion of cover- 
age-The trial court erred by concluding that Farm Bureau's limits of liability 
had not been exhausted and that underinsured motorist provisions had not been 
triggered where Farm Bureau had insured defendant Byrd for $100,000 per per- 
son, Farm Bureau paid $100,000 to plaintiff in a settlement with Byrd, and Farm 
Bureau received a $35,000 reimbursement from defendant Ham's. The focus is 
not on Farm Bureau's net payout, but whether it paid plaintiff the full dollar 
amount set in the policy as the limit of liability. McCrary v. Byrd, 630. 

Underinsured motorist-subrogation rights-approval of settlements- 
The trial court erred by concluding that plaintiff breached her underinsured 
motorist insurance contract with Nationwide by not giving Nationwide the 
opportunity to approve her settlement with defendants. Nationwide had agreed 
to waive any and all subrogation rights it had in the action and the consent clause 
no longer served the primary purpose of protecting Nationwide's right to subro- 
gation. There was no evidence of collusion between the tortfeasor and the 
insured; indeed, collusion was not raised before the trial court. McCrary v. 
Byrd, 630. 

Uninsured motorist-motion for partial summary judgment-punitive 
damages-The trial court did not err in an action arising out of two automobile 
accidents by denying unnamed defendant insurance company's motion for partial 
summary judgment on the issue of punitive damages even though the insurance 
company contends that plaintiff's policy excludes punitive damages in its unin- 
sured motorist coverage. Boykin v. Morrison, 98. 

JURY 

Viewing of exhibits-no consent by all parties-harmless error-Although 
the trial court erred in a prosecution for the murders of defendant's estranged 
wife and her boyfriend by allowing the jury to review the written statement by 
the boyfriend's father in the jury room without defendant husband's consent as 
required by N.C.G.S. 5 15A-1233@), the error was harmless. State v. Demos, 
343. 

JUVENILES 

First-degree murder-transfer to superior court-The trial court did not err 
by concluding the juvenile court's determination that the juvenile petition alleg- 
ing first-degree murder and the decision to transfer the case to superior court 
after finding probable cause without a transfer hearing were proper. State v. 
Brooks, 191. 
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LACHES 

Municipal sign ordinance-failure to show prejudice-The trial court did 
not err by concluding that respondent city is not precluded by the affirmative 
defense of laches from enforcing its sign ordinance against petitioner car dealer- 
ship. MMR Holdings, LLC v. City of Charlotte, 208. 

LANDLORDANDTENANT 

Commercial lease-declaratory judgment-change in radio station's call 
letters-A de novo review reveals that the trial court did not err in a declarato- 
ry judgment action seeking the meaning and application of a commercial lease by 
concluding plaintiffs' change in the radio station's call letters from WKIX-FM to 
WRBZ-AM did not constitute a breach of the lease and rendered moot defendant's 
counterclaims seeking possession of the premises and the fair rental value of the 
premises from the date of termination to the date that plaintiffs vacate the 
premises. Alchemy Communications Corp. v. Preston Dev. Co., 219. 

MEDICAL MALPRACTICE 

Affidavit concerning standard of care-medical expert required-summa- 
ry judgment-The trial court did not err in a medical malpractice case by grant- 
ing defendant's motion for summary judgment under N.C.G.S. $ 1A-I, Rule 56 
where plaintiff attempted to use only his own affidavit to establish the standard 
of care. Huffman v. Inglefield, 178. 

Affidavit concerning standard of care-motion to strike-The trial court 
did not err in a medical malpractice case by denying plaintiff patient's motion to 
strike defendant doctor's affidavit stating that he was familiar with the standards 
of practice among physicians with training and experience similar to his own and 
that his treatment of plaintiff conformed in all respects to the accepted standards 
of practice in his comn~unity. Huffman v. Inglefield, 178. 

MORTGAGES 

Foreclosure-application of proceeds-authority of trustee-A judgment 
from superior court and an order from the clerk of superior court resolving a 
dispute over a trustee's application of the proceeds of a foreclosure sale were 
vacated where the trustee paid $102,587.50 for the removal of the mortgagors' 
personal property and $9,619.68 in attorney fees. The payments in dispute fall 
under N.C.G.S. 9: 45-21.31(a) and are in the sole province of the trustee; neither 
the clerk nor the superior court had statutory authority to review the trustee's 
proposed application of the proceeds of the foreclosure sale or to allow, disallow, 
or modify the amount of such proposed payments. A party wishing to challenge 
payments made pursuant to the statute may do so in a separate proceeding 
against the trustee for a breach of fiduciary duty once the payments have been 
made, and a trustee seeking guidance may institute a declaratory judgment 
action. In re Foreclosure of Wehber, 158. 

MOTOR VEHICLES 

Automobile accident-instruction on doctrine of insulating or interven- 
ing negligence-The trial court did not err in an action arising out of two auto- 
mobile accidents by refusing to instruct the jury on the doctrine of insulating or 
intervening negligence. Boykin v. Morrison, 98. 
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MOTOR VEHICLES-Continued 

Contributory negligence-pedestrian injured crossing road-directed 
verdict-The trial court did not err in an action arising out of an automobile acci- 
dent by directing verdict in favor of defendants based on plaintiff irjjured pedes- 
trian's contributory negligence as a matter of law while she was crossing the road 
at night. Culler v. Hamlett, 372. 

Driver's license-suspension-driving with revoked Virginia license but 
valid North Carolina license-The superior court erred by enjoining DMV 
from revoking petitioner's driver's license for an out-of-state conviction of driving 
while his license was revoked where petitioner was a truck driver with licenses 
in North Carolina and Virginia, his Virginia license was suspended for failure to 
pay costs associated with a Virginia case, he was subsequently convicted in 
Virginia of driving with a suspended license, Virginia notified the North Carolina 
DMV of the conviction, DMV notified petitioner that his North Carolina license 
would be suspended for twelve months for commission of an offense in another 
state that would be grounds for suspension in North Carolina, petitioner paid the 
Virginia fine and his Virginia license was reinstated, and DMV sustained the con- 
tinued suspension of petitioner's North Carolina license. Olive v. Faulkner, 187. 

DWI-suspension of commercial license-double jeopardy-noncommer- 
cia1 DWI offense-Defendant's conviction for DWI did not constitute double 
jeopardy where his commercial driver's license had been suspended for thirty 
days and he was refused a limited commercial driving privilege. S ta te  v. Reid, 
548. 

Last clear chance-instruction denied-The trial court did not err by denying 
plaintiff's requested instruction on last clear chance where defendant testified 
that she was on the wrong side of the road placing newspapers in boxes when she 
saw plaintiff's lights approaching, that she decided that it would be better to sit 
off the road instead of trying to go completely across the road, and that there was 
nothing more she could have done to avoid the collision after she made the deci- 
sion to park parallel in a customer's driveway. McDevitt v. Stacy, 448. 

Last clear chance-pedestrian injured crossing road-directed verdict- 
The trial court did not err in an action arising out of an automobile accident by 
directing verdict in favor of defendants even though plaintiff injured pedestrian 
presented evidence on the doctrine of last clear chance because the evidence 
showed that defendant driver had neither the time nor the means to have the last 
clear chance to avoid the accident. Culler v. Hamlett, 372. 

Leaving lane of travel-sudden emergency-There was no error in an auto- 
mobile accident case where the trial court instructed the jury that plaintiff's vio- 
lation of the statute requiring drivers to remain in the right lane constituted con- 
tributory negligence where plaintiff argued that sudden emergency excused his 
leaving his lane, but failed to request that instruction, did not assign plain error 
or argue that the jury may have reached a different result, and there was no evi- 
dence that would support a reasonable inference of each element of the doctrine 
of sudden emergency. McDevitt v. Stacy, 448. 

Newspaper carrier-gross negligence-evidence insufficient-The evi- 
dence of gross negligence was insufficient to defeat contributory negligence in an 
automobile accident case involving a carrier inserting newspapers into boxes on 
a dark road. McDevitt v. Stacy, 448. 



HEADNOTE INDEX 

MOTOR VEHICLES-Continued 

Reckless driving-instruction denied-The trial court properly denied plain- 
tiff's requested instruction on reckless driving where defendant's uncontradicted 
testimony was that she was very cautious when she delivered newspapers in the 
early morning hours on dark, deserted roads and defendant's conduct did not 
indicate carelessness, wicked purpose, or willful or wanton disregard for the 
safety of plaintiff. McDevitt v. Stacy, 448. 

Returning truck after work hours-not within scope of employment- 
respondeat superior inapplicable-The driver of a truck was not acting with- 
in the scope of his employment at the time of an accident, and the drlver's 
employer was not liable for damages under the doctrine of respondeat superlor, 
where the driver was an hourly employee who had clocked out and was not being 
paid when the accident occured as he was returning the truck to the owner's 
home. Bradley v. Hidden Valley Transp., Inc., 163. 

NEGLIGENCE 

Aggravation of existing injury-instruction not warranted-The trial court 
erred in a negligence action by instructing the jury on activation or aggravation 
of an existing injury where there was evidence of the possibility that plaintiff's 
herniated disk existed prior to the incident, but no evidence of its actual exis- 
tence. Hill v. McCall, 698. 

Contributory-within scope of pleadings-The issue of contributory negli- 
gence was within the scope of the pleadings in an automobile accident case and 
no further amendment was needed where the trial court by implication granted 
defendants' motion to amend their pleadings to include contributory negligence 
when it denied plaintiff's motion in limine to exclude the issue of plaintiff's 
contributory negligence; the evidence supported the issue of contributory negli- 
gence; plaintiff was put on notice of the affirmative defense of contributory neg- 
ligence by defendants' conditional pleading; plaintiff did not move to strike the 
allegations and replied denying negligence and asserting the last clear chance 
doctrine and defendant's gross negligence; plaintiff availed himself of all oppor- 
tunities to fairly and fully prosecute his case; plaintiff failed to argue or show any 
prejudice to the trial court in presenting his case; plaintiff requested instructions 
on last clear chance, gross negligence, and reckless driving and appealed from 
the denial of those instructions; and plaintiff failed to argue any prejudice on 
appeal. McDevitt v. Stacy, 448. 

PARTIES 

University president-suit in individual capacity-The trial court did not 
err in an action challenging both inter vivos transfers made by decedent to 
defendant university and the underlying will by dismissing the case under 
N.C.G.S. 5 1A-1, Rule 12(b)(6) based on plaintiffs' failure to allege a cause of 
action against defendant university president in his individual capacity, because: 
(1) defendant university president did not derive any personal benefit from his 
actions with respect to decedent; (2) the fact that defendant university president 
was decedent's alternative attorney-in-fact does not mean that he can be sued 
individually unless plaintiffs show he committed some wrongdoing as her attor- 
ney-in-fact; and (3) plaintiffs have failed to show that either defendant university 
president or defendant university acted in a fiduciary relationship to decedent. 
Baars v. Campbell Univ., Inc., 408. 
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PATERNITY 

Acknowledgment-subsequent motion for DNA testing-Rule 60 motion 
required-The trial court erred by granting a motion to compel DNA testing to 
determine paternity where the father executed an acknowledgment of paternity, 
subsequently filed a Rule 60(b) motion attacking the acknowledgment and moved 
for DNA testing, and the court granted the motion for testing without ruling on 
the Rule 60(b) motion. Granting the Rule 60@) motion would set aside the 
acknowledgment of paternity and reopen the issue, but without that ruling the 
prior orders remain in effect and defendant is barred by res judicata. State  of 
N.C. e x  rel. Bright v. Flaskrud, 710. 

POLICE OFFICERS 

Special separation allowance-disability retirement-service retire- 
ment-The trial court erred in a declaratory judgment action by find- 
ing that plaintiff former police officer was eligible for a special separation 
allowance under N.C.G.S. $ 5  143-166.41 and 143-166.42 where plaintiff retired on 
a disability retirement. Cochrane v. City of Charlotte, 621. 

POSSESSION OF STOLEN PROPERTY 

Lesser included offense-misdemeanor possession-evidence sufficient 
for instruction-The trial court in a prosecution for felonious possession of 
stolen property erred by failing to instruct on the lesser included offense of mis- 
demeanor possession of stolen property where the State relied on the doctrine of 
recent possession and defendant contended that he had obtained the property 
from another and did not know that it was stolen. This evidence equally supports 
an inference that defendant did not know or reasonably should not have known 
that the property was stolen. State  v. Hargett, 688. 

Recent possession-evidence sufficient-The facts taken in the light most 
favorable to the State supported an instruction on the doctrine of recent posses- 
sion and defendant's motion to dismiss a charge of felonious possession of stolen 
goods was properly denied where defendant conceded that there were reason- 
able grounds for the jury to find that the property possessed by defendant had 
been stolen. State  v. Hargett, 688. 

PREMISES LIABILITY 

Injury in  parking lot  of grocery store-owner of parking lot-summary 
judgment-The trial court erred in a negligence and loss of consortium case, 
arising out of plaintiff's irjjury sustained when the left front wheel of her shop- 
ping cart full of groceries fell into a hole in the asphalt of the parking lot, by 
granting summary judgment in favor of defendant Ohio Wesleyan University 
which owned the building and parking lot. Dowless v. Kroger Co., 168. 

Injury in  parking lot  of grocery store-tenant of building-summary 
judgment-The trial court did not err in a negligence and loss of consortium 
case, arising out of plaintiff's idury sustained when the left front wheel of her 
shopping cart full of groceries fell into a hole in the asphalt of the parking lot, by 
granting summary judgment in favor of defendant Kroger Company which leased 
the building but not the parking lot. Dowless v. Kroger Co., 168. 
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PREMISES LIABILITY-Continued 

Slip and fall-wet locker room floor-The trial court correctly granted 
summary judgment for defendant health club in a personal injury action where 
plaintiff slipped and fell while going from the shower area to a locker room; 
defendant had placed black nonskid mats on the floor and provided a drain with 
a slope; plaintiff admitted that he had seen the nonskid mats and that they indi- 
cated to him that the floor might be slippery; the texture of the floor exceeded 
slip resistant standards; and there is no evidence that defendant was actually or 
constructively aware of the dangerous condition. Goynias v. Spa Health Clubs, 
Inc., 554. 

PROBATION AND PAROLE 

Revocation-after expiration of probation period-The trial court erred by 
revoking defendant's probation where defendant received an eighteen-month 
probation on 18 February 1998; his probation was scheduled to expire on 18 
August 1999; and the violation report was signed on 23 July 1999 but not filed 
until 18 September 2000, thirteen months after the probation period expired. For 
a court to retain jurisdiction over a probationer after the period of probation has 
expired, the plain language of N.C.G.S. S: 15A-1344(f)(l) requires the State to file 
a written motion with the clerk indicating the State's intent to conduct a revoca- 
tion hearing before the period of probation expires. State v. Hicks, 203. 

Violation report-signed within probation term-no revocation motion 
during probation-The trial court lacked jurisdiction to conduct a probation 
revocation hearing after defendant's period of probation had expired where a 
probation officer signed and dated a probation violation report prior to the expi- 
ration of defendant's period of probation, but there was no evidence that the 
report was filed with the clerk of court during defendant's probation and that 
the State filed during the probation period a written motion with the clerk of 
court indicating its intent to conduct a revocation hearing as required by N.C.G.S. 
8 15A-1344(f). State v. Moore, 568. 

QUANTUM MERUIT 

Commercial lease agreement-directed verdict-The trial court did not 
err by directing verdict in favor of defendant on plaintiff's claim for quantum 
meruit arising out of the breach of an alleged oral commercial lease agreement 
because plaintiff has been compensated for any benefit it conferred upon defend- 
ant. B & F Slosman v. Sonopress, Inc., 81. 

RELEASE 

Mutual mistake-conclusory statements-insufficient-The trial court 
properly granted Ford's motion for summary judgment in an action arising from 
an automobile accident where plaintiff had signed a release as to the other 
driver, his employer, and "all other persons, firms and corporations" but con- 
tended that it resulted from mutual mistake. Upon defendants' motions for sum- 
mary judgment based upon the release, the burden shifted to plaintiff to produce 
a forecast of evidence demonstrating specific facts as opposed to allegations. 
Plaintiff merely offered conclusory statements that the release was executed 
under conditions amounting to mutual mistake and failed to state with particu- 
larity the circumstances surrounding the alleged mutual mistake. Best v. Ford 
Motor Co.. 42. 
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Unintended-no evidence of mutual mistake-The trial court properly grant- 
ed summary judgment for the dealer which sold plaintiff her car and the manu- 
facturer of the air-bag which irljured her where she had signed a covenant releas- 
ing certain parties and "all other persons, firms and corporations." Although 
plaintiff argued that she never intended to release these parties, she presented no 
evidence of mutual mistake. Best v. Ford Motor Co., 42. 

ROBBERY 

Dangerous weapon-BB gun-no evidence of capability to inflict death 
or great bodily harm-The trial court erred by not dismissing an armed rob- 
bery charge where it was clear that the weapon was a BB gun, even giving 
the State all reasonable inferences which could be drawn from the facts, and 
there was no evidence in the record of the BB gun's capability to inflict death or 
great bodily irljury. The presumption that a brandished instrument which appears 
to be a dangerous weapon is what it appears to be applies in the absence of any 
evidence to the contrary. Finally, there was plain error in that the trial court 
instructed on robbery with a dangerous weapon and on common law robbery 
using the Pattern Jury Instruction, but did not define "dangerous weapon." 
State v. Fleming, 16. 

SEARCH AND SEIZURE 

Automobile-drugs-motion to  suppress-search incident to  lawful 
arrest-The trial court did not err in a possession of cocaine and possession of 
drug paraphernalia case by denying defendant's motion to suppress all evidence 
obtained from a warrantless search of defendant's automobile after an individual 
was removed from the automobile because the individual was an occupant of 
defendant's vehicle and the search of that vehicle was incident to her lawful 
arrest. State v. Logner, 135. 

Investigatory stop-based on tip-An investigatory stop was justified based 
upon a reasonable suspicion that defendant was involved in robberies of a West- 
ern Union where an officer received a tip; the officer had previous knowledge of 
the circumstances of the robberies which allowed him to corroborate the infor- 
mation provided by the informant; and the officer observed that defendant gen- 
erally met the description of the perpetrator provided by witnesses to the rob- 
beries. State v. Young, 462. 

Search by parole officer-not in lieu of search warrant-The trial court did 
not err by denying a defendant's motion to suppress marijuana eventually found 
after a parole officer attempted to gain entry into defendant's house pursuant to 
a parole condition allowing warrantless searches where defendant contended 
that the use of the parole officer's authority was in lieu of police officers obtain- 
ing a search warrant and was not in furtherance of the supervisory goals of pro- 
bation. The fact that other police officers were in the area of defendant's home 
when the parole officer approached defendant did not affect the legality of the 
parole officer's conduct, and the Fourth Amendment does not limit searches pur- 
suant to probation conditions to those searches that have a probationary pur- 
pose. State v. Robinson, 422. 

Stop and frisk-reasonable suspicion-tip-A tip to an officer exhibited the 
"moderate indicia of reliabilityn needed for the reasonable suspicion necessary to 
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SEARCH AND SEIZURE-Continued 

justify an investigatory stop and frisk where the tip came through a face-to-face 
encounter with an officer rather than by an anonymous telephone call; the infor- 
mant provided the officer with a reasonable explanation as to how she was aware 
that criminal activity might take place; and the officer independently corroborat- 
ed the tip prior to his investigatory stop of defendant. State v. Allison, 702. 

Stop and frisk-scope-suspicion for continuation-An officer was justified 
in continuing his frisk of defendant after defendant said that he was not carrying 
weapons and the initial frisk revealed nothing where the officer had received 
information that defendant's group had been passing a weapon around, the offi- 
cer had identified defendant as haklng been involved in prior gun-related inci- 
dents, and the officer had observed defendant holding his pants up as though 
something was dragging them down. State v. Allison, 702. 

Traffic stop-permissible scope-A traffic stop which eventually led to an 
armed robbery prosecution did not exceed its permissible scope where the 
officer did not request defendant's license and registration, defendant's behavior 
was not typical in that he came toward the patrol car quickly after the stop, 
defendant made a statement which the officer knew to be false, and the officer 
was aware that defendant could be an armed robbery suspect and that an 
anonymous caller had stated that defendant was armed and dangerous. At any 
rate, the evidence which defendant sought to suppress came from a consensual 
search of the vehicle rather than from the pat-down following the stop. State v. 
Young, 462. 

Traffic stop-probable cause-driving wrong way on a one-way street- 
The objective facts provided probable cause for a traffic stop which eventually 
led to an armed robbery prosecution where defendant made a three-point turn 
after entering a one-way street in the wrong direction. State v. Young, 462. 

Unlawful warrantless entry-subsequent warrant-independent source 
doctrine-Assuming that a warrantless entry by officers into defendant's home 
was not justified by exigent circumstances and was unlawful, evidence thereafter 
seized from the home pursuant to a subsequently obtained search warrant was 
admissible under the independent source doctrine where the search warrant was 
obtained on the basis of an informant's tip that defendant was growing marijua- 
na in his home, corroborating evidence obtained while officers were lawfully on 
the premises attempting to gain consent to search, and defendant's refusal to 
consent to a search; the warrant application contained no information concem- 
ing what the officers observed when they initially entered the home without a 
warrant; and there was no indication that the warrant was prompted by what the 
officers saw during the warrantless entry. State v. Robinson, 422. 

Warrant-probable cause-corroboration of tip-A detective's affidavit pro- 
vided a sufficient showing of probable cause to support issuance of a search war- 
rant where an informant's anonymous tip was not reliable standing alone, but the 
information in the tip was sufficiently corroborated to provide reasonable cause 
to believe that a search of defendant's house would reveal marijuana. State v. 
Robinson, 422. 

SENTENCING 

Aggravated range-clerical error-Although the trial court did not err by sen- 
tencing defendant in the aggravated range for second-degree murder, the trial 
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court's order is remanded for correction of a clerical error. State  v. Brooks, 
191. 

Aggravating factor-knowingly creating a great risk of death t o  more 
than one person-The trial court did not err by aggravating defendant's sen- 
tences for second-degree murder and voluntary manslaughter based upon its 
finding under N.C.G.S. $ 15A-1340.16(d)(8) that defendant knowingly created a 
great risk of death to more than one person by means of a weapon or device 
which would normally be hazardous to the lives of more than one person. St;ate 
v. Demos, 343. 

Aggravating factor-two homicides-course of conduct-The trial court did 
not err in sentencing defendant for second-degree murder and voluntary 
manslaughter by aggravating defendant's sentence for each homicide with his 
conviction of the other homicide on the basis that each was part of a course of 
conduct in which he killed the other victim. State  v. Demos, 343. 

Bargained-for guilty plea s e t  aside-A defendant's consecutive sentences of 
135 to 171 months for felonious possession of drug paraphernalia, attempted pos- 
session of cocaine, and his status of being an habitual felon did not violate the 
express provisions of N.C.G.S. Q 1561335 after defendant's bargained-for guilty 
plea and sentence of 101 to 131 months had been set aside. State  v. Wagner, 
658. 

Firearm enhancement-indictment-A sentence under the firearm enhance- 
ment provision of N.C.G.S. $ 15A-1340.16A was vacated and remanded where the 
indictment did not allege the statutory factors supporting enhancement. State  v. 
Boyd, 304. 

Habitual felon-irrelevant additional felony pleas-There was no prejudi- 
cial error in an habitual felon prosecution where the documents admitted to 
show prior felonies contained evidence of additional felony pleas which had not 
been listed in the indictment and which the State was not seeking to prove. The 
three additional convictions were not relevant and should have been redacted, 
but the court gave a limiting instruction and defendant did not show that a dif- 
ferent outcome would have resulted without this evidence. State  v. Lotharp, 
435. 

Life imprisonment-14 year old-not cruel and unusual-A life sentence 
for a defendant convicted of murder who was 14 years old at the time of the 
crime was not cruel and unusual in the constitutional sense. State  v. Lee, 518. 

Mitigating factor-supporting family-insufficient evidence-The trial 
court did not err when sentencing defendant for kidnapping and rape by refusing 
to find as a mitigating factor that defendant supports his family where the only 
evidence submitted was that defendant had directed $2,000 from the settlement 
of a lawsuit to his former wife for the benefit of his child. State  v. Boyd, 304. 

Resentencing-mitigating factor-A kidnapping and rape defendant did not 
show error in his resentencing hearing where defendant contended that the 
judge's statement that he could not find a mitigating factor showed a misappre- 
hension that he was precluded from finding factors not found at a previous hear- 
ing, but the statement was ambiguous and could also be read as stating that the 
judge was not finding a mitigating factor. S ta te  v. Boyd, 304. 
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Second-degree kidnapping-use of firearm-The trial court was not pre- 
cluded from enhancing the sentence of a second-degree kidnapping defendant 
for use of a firearm because the use or display of a firearm is not an essential ele- 
ment of second-degree kidnapping. S t a t e  v. Boyd, 304. 

Verdict forms-violent habitual felon-Although there was error in the ver- 
dict forms sustaining defendant's convictions for the status of violent habitual 
felon as charged in the indictments based on their mention of the most recent 
underlying substantive felony and not the two prior violent felony convictions, 
there was no plain error. S t a t e  v. Floyd, 290. 

SEXUAL OFFENSES 

First-degree-sufficiency of  evidence-The trial court did not err by failing 
to dismiss the charge of first-degree sexual offense because there was sufficient 
evidence of genital penetration. S t a t e  v. Isenberg, 29. 

Indecent  l iberties between children-motion t o  dismiss-sufficiency of 
evidence-perpetrator of crime-The juvenile court did not err by failing to 
dismiss the charge of taking indecent liberties between children under N.C.G.S. 
5 14-202.2 based on the sufficiency of the evidence regarding defendant juvenile 
as the perpetrator of the crime. I n  r e  T.C.S., 297. 

Indecent  l iberties between children-motion t o  dismiss-sufficiency of 
evidence-purpose of arousing o r  gratifying sexual  desire-The juvenile 
court did not err by failing to dismiss the charge of taking indecent liberties 
between children under N.C.G.S. 8 14-202.2 based on the sufficiency of the evi- 
dence showing that defendant juvenile acted for the purpose of arousing or grat- 
ifying sexual desire. I n  r e  T.C.S., 297. 

Indecent  l iberties with a minor-suff~ciency of  evidence-The trial court 
did not err by failing to dismiss five charges of taking indecent liberties with a 
minor. S t a t e  v. Isenberg, 29. 

Sufficiency of circumstantial  evidence-every reasonable hypothesis of 
innocence-not required t o  b e  excluded-The trial court did not err by not 
dismissing a charge of first-degree sexual offense where the evidence was cir- 
cumstantial, but, giving the State the benefit of every reasonable inference, a rea- 
sonable mind might accept it as adequate to support the conclusion that defend- 
ant was responsible for the child's rectal injury. It is not the rule in North Carolina 
that the trial court is required to determine that the evidence excludes every rea- 
sonable hypothesis of innocence. S t a t e  v. Santiago, 62. 

STATUTEOFFRAUDS 

Commercial lease  agreement-directed verdict-estoppel-The trial court 
did not err by directing verdict in favor of defendant on plaintiff's claim that 
defendant breached an oral agreement to lease the pertinent plant for five years 
based on the trial court's determination that the parties' negotiation summary 
concerning a commercial lease did not satisfy the statute of frauds and defend- 
ant was not estopped from raising the statute of frauds defense. B & F Slosman 
v. Sonopress,  Inc., 81. 
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STATUTES OF LIMITATION AND REPOSE 

Motion to  dismiss-judgment on the pleadings-statute of limitations- 
The trial court erred in an action arising out of a loan transaction by granting 
defendants' motion for judgment on the pleadings based on the statute of limita- 
tions where the pleadings do not disclose whether payments allegedly made by 
plaintiff and converted by defendants were made within the limitations period. 
Benson v. Barefoot, 394. 

Wills-inter vivos transfers-constructive fraud-legal malpractice- 
fraud-breach of fiduciary duty-The trial court did not err in an action chal- 
lenging both inter vivos transfers made by decedent to defendant university and 
the underlying will by dismissing the case under N.C.G.S. 8 1A-1, Rule 12@)(6) 
based on the statute of limitations, because: (1) plaintiffs' complaint does not sat- 
isfy the elements of constructive fraud to allow a ten-year statute of limitations 
under N.C.G.S. 5 1-56; (2) plaintiffs' cause of action against defendant university 
counsel for legal malpractice was barred by the three-year statute of limitations 
under N.C.G.S. 9: 1-15 since the last act performed by defendant is the deed of 
transfer he prepared in November 1990 and the lawsuit was filed in June 2000; (3) 
plaintiffs' cause of action alleging fraud is barred by the three-year statute of lim- 
itations under N.C.G.S. § 1-52(9) since it was filed four years and one month 
beyond the statute of limitations; and (4) plaintiffs' causes of action construed as 
a breach of fiduciary duty by defendants were governed by three-year statutes of 
limitations, and plaintiffs' complaint was not timely as to the remaining causes of 
action. Baars v. Campbell Univ., Inc., 408. 

TAXATION 

Privilege-gross receipts-live entertainment business-requirements of  
uniformity-rational basis-A de novo review reveals that defendant North 
Carolina Department of Revenue erred by assessing a gross receipts privilege 
tax against plaintiff corporation, which operates a live entertainment business 
that is the modern day equivalent of an opera house, from the period from 15 
January 1994 through 28 February 1997 because the privilege tax violated 
requirments of uniformity under the N.C. Constitution. Deadwood, Inc. v. N.C. 
DepY of Revenue, 122. 

Recycling credit-tobacco stems, scrap, and dust-Recovered tobacco 
stems, scrap and dust used in cigarette manufacturing are "solid waste" within 
the meaning of the statutes providing tax benefits for equipment used in re- 
source recovery or recycling. The stems, scrap, and dust used in this process 
would otherwise be discarded. R.J. Reynolds Tobacco Co. v. N.C. Dep't of 
Env't & Natural Res., 610. 

TERMINATION OF PARENTAL RIGHTS 

Cessation of reunification efforts-order remanded-An order stopping 
reunification efforts between a parent and a child in foster care was not SUD- 
ported by the evidence, did not consider changed circumstances involving the 
identification of the natural father, and did not recognize that the purpose of the 
Juvenile Code is return of juveniles to their homes. In re Eckard, 541. 

Disposition-no presumption or burden of proof-A termination of parental 
rights proceeding was remanded for a new dispositional hearing where the trial 
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TERMINATION OF PARENTAL RIGHTS-Continued 

court believed that a presumption that termination was in the best interests of 
the child arose after a finding of grounds for termination. There is no presump- 
tion or burden of proof after a finding of grounds for termination; the determina- 
tion of best interests is more in the nature of an inquisition, with the trial court 
having the obligation to secure whatever evidence it deems necessary for the 
decision. In  r e  Mitchell, 483. 

Efforts t o  correct problems-insufficient-The trial court did not err by ter- 
minating respondent-mother's parental rights where she had made efforts to cor- 
rect the conditions which led to her child's removal, but the evidence supports 
the trial court's determination that her progress was insufficient. In r e  Fletcher, 
228. 

Progress by father-inability t o  protect child from mother-The trial 
court's findings of fact supporting the termination of a father's parental rights 
were not supported by clear and convincing evidence where he made reasonable 
progress and was cooperative, completed all of the required classes and therapy, 
and visited with the child. The crux of the termination appears to be the father's 
inability to protect his child from his wife, the child's mother, who is a chronic 
psychiatric patient with diagnosed psychosis and paranoid personality disorder. 
The record fails to show clear and convincing evidence that the father was 
unable or unwilling to protect his child from his wife and does not reflect 
whether he made the decision to remain with his wife rather than preserve his 
parental rights. In r e  Fletcher, 228. 

Standard-typographical error-The trial court applied the proper standard 
of proof in a termination of parental rights action where the court's order 
referred to "clear cogent and evidence." The intent of the court to apply the clear 
and convincing standard is apparent and the omission of "convincing" was most 
likely a typographical error. In r e  Fletcher, 228. 

Sufficiency of evidence-mother's admitted drug use-There was clear, 
cogent, and convincing evidence supporting the trial court's findings leading to a 
termination of parental rights where respondent-mother admitted using drugs. In  
r e  Mitchell, 483. 

TRESPASS 

Sewer pipe on property-action against public utility-Plaintiff had no 
claim for trespass against defendant water and sewer authority from a sewer pipe 
laid across its property because defendant is a public utility with the power of 
eminent domain. The exclusive remedy for failure to compensate for a taking is 
inverse condemnation. Central Carolina Developers, Inc. v. Moore Water & 
Sewer Auth., 564. 

TRIALS 

Bifurcated-compensatory phase-evidence of punitive damages-The 
trial court did not err in an action arising out of two automobile accidents by 
admitting evidence of punitive damages, including the uninsured driver's impair- 
ment, in the compensatory phase of a bifurcated trial under N.C.G.S. § ID-30. 
Boykin v. Morrison, 98. 
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TRIALS-Continued 

Continuance denied-no possibility of surprise o r  prejudice-There was 
no error in the denial of respondent-mother's motion for a continuance in a ter- 
mination of parental rights proceeding where there was no possibility that 
respondent was unfairly surprised or that her ability to contest the petition was 
prejudiced. In r e  Mitchell, 483. 

Juvenile delinquency hearing-recess and continuation for  th ree  
months-The juvenile court did not commit plain error in an indecent liberties 
between minors case by recessing and continuing the hearing for three months. 
In r e  T.C.S., 297. 

UNFAIR TRADE PRACTICES 

Attorney fees-improperly awarded-The trial court erred by awarding attor- 
ney fees to plaintiffs where the court erroneously concluded that defendant com- 
mitted an unfair and deceptive trade practice. Mitchell v. Linville, 71. 

Commercial lease agreement--directed verdict-The trial court did not err 
by directing verdict in favor of defendant on plaintiff's claim for unfair and 
deceptive business practices arising out of alleged fraud and the breach of an 
alleged oral commercial lease agreement. B & F Slosman v. Sonopress, Inc., 
81. 

House construction-failure t o  inform buyer of builder's corporate exis- 
tence-The individual defendants' failure to inform plaintiffs of the existence of 
their corporate construction company did not support conclusions of unfair and 
deceptive trade practices where all of plaintiffs' damages arose from structural 
damages to their home. The individual defendants' failure to inform plaintiffs of 
their company's existence did not impact plaintiffs' damages. Mitchell v. 
Linville, 7 1. 

House construction-structural defects-The trial court erred by concluding 
that defendants committed unfair and deceptive trade practices arising from the 
construction of a house where the court relied upon structural defects in plain- 
tiff's home to conclude that defendants breached the implied warranty of habit- 
ability, but did not indicate substantial aggravating circumstances which would 
transform defendants' action into a Chapter 75 violation. Mitchell v. Linville, 
71. 

WILLS 

Holographic-instructions-The trial court did not err in a caveat proceeding 
by giving the jury an instruction from the Pattern Jury Instructions on holo- 
graphic wills which was an accurate summary of the law. In  r e  Will of Allen, 
526. 

Holographic-surplus language-A holographic will was sufficient to dispose 
of the testator's property where it included the phrases "bank close" and "to and 
wife Valerie" written with a different pen, but the remainder was sufficient to 
express the testator's intentions. In r e  of Allen, 526. 

Holographic-words of testator-directed verdict denied-Sufficient evi- 
dence was presented to submit to the jury the question of whether the testator 
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wrote each word of a holographic will which included the phrases "bank close" 
and "to and wife Valerie" written with a different pen. Although an expert testi- 
fied that the disputed phrases were not in the testator's handwriting, several 
other witnesses testified that the testator added one of the phrases, the testator 
died eight years after writing the main body of the will and had suffered a stroke 
in the meantime, and the expert had not examined any other exemplars of the 
testator's handwriting. In r e  Will of Allen, 526. 

Subject matter jurisdiction-caveat proceeding-inter vivos transfers- 
validity of will-undue influence-The trial court did not err in an action chal- 
lenging both inter vivos transfers made by decedent to defendant university and 
the underlying will by dismissing the case under N.C.G.S. 8 1A-1, Rule 12@)(6) 
based on a lack of subject matter jurisdiction, because: (1) an attack on the valid- 
ity of the will should have been raised in the caveat proceeding rather than this 
lawsuit; (2) plaintiffs' allegations of undue influence by defendants upon dece- 
dent should also have been made in the caveat proceeding rather than in this 
complaint; and (3) the caveat proceeding was still pending when the complaint in 
this case was filed. Baars v. Campbell Univ., Inc., 408. 

Undue influence-unauthorized practice of law by a corporation-viola- 
tion of Rules of Professional Conduct-The trial court did not err in an action 
challenging both inter vivos transfers made by decedent to defendant university 
and the underlying will by dismissing the case under N.C.G.S. 5 1A-1, Rule 
' 12(b)(6) based on the fact that plaintiffs' claim that defendants allegedly violated 
the Revised Rules of Professional Conduct by exercising undue influence over 
decedent and that defendants engaged in the unauthorized practice of law were 
not cognizable causes of action. Baars v. Campbell Univ., Inc., 408. 

Valuable papers-A holographic will was found among the testator's valuable 
papers where the testator was a person of limited means and little formal educa- 
tion, and the will was found in a bowl in his kitchen with a bank document per- 
taining to funeral insurance, retirement fund documents, a social security check, 
papers from the Veterans' Administration Hospital, and other medical statements 
and bills. In r e  of Allen, 526. 

WITNESSES 

Assistant district attorney-concessions provided t o  coparticipants in  
exchange for  testimony about crime-Even assuming arguendo that the trial 
court erred in a robbery with a dangerous weapon case by permitting an assistant 
district attorney to testify at trial concerning the concessions that two eyewit- 
nesses had received in exchange for their agreement to testify about the robbery, 
defendant has not met his burden of showing that there is a reasonable possibil- 
ity that a different result would have been reached at trial absent this error. State  
v. Brown, 683. 

Expert-qualifications-The trial court did not err in a first-degree statutory 
sexual offense and taking indecent liberties with a minor case by finding a 
licensed professional counselor witness was an expert in the area of counseling 
behavior of sexually abused children under N.C.G.S. 5 8C-1, Rule 702. State  v. 
Isenberg, 29. 
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WORKERS' COMPENSATION 

Attendant  care-necessity-sufficiency of  findings-The Industrial Com- 
mission did not err by awarding benefits for attendant care in a workers' com- 
pensation action. The Commission is the sole judge of the credibility of witness- 
es and there was competent evidence to support the findings made by the 
Commission. Ruiz v. Belk Masonry Co., 675. 

Attendant  care-pre-approval-The Industrial Commission did not err by 
awarding attendant care benefits to a workers' compensation plaintiff who was 
cared for by his brother, despite plaintiff's failure to seek approval of the care 
before it was performed. N.C.G.S. $97-90(a) does not require pre-approval of fees 
charged by health care providers other than physicians, hospitals, or other med- 
ical facilities, exceptions which do not apply here. Ruiz v. Belk Masonry Co., 
675. 

Attorney fees-appeal no t  frivolous-A workers' compensation defendant 
was not entitled to attorney fees where defendant contended that plaintiff had 
pursued a frivolous appeal but plaintiff made good faith arguments. Stevenson 
v. Noel Williams Masonry, Inc., 90. 

Attorney fees-no unfounded litigiousness-The Industrial Commission in a 
workers' compensation action did not abuse its discretion by denying plaintiff 
attorney fees where plaintiff contended that defendants had engaged in unfound- 
ed litigiousness. The parties strongly contested whether a clincher agreement 
included reimbursement of plaintiff's out-of-pocket expenses and plaintiff 
refused defendants' tendered partial payment ofplaintiff's out-of-pocket expens- 
es. The Commission's decision to deny plaintiff attorney's fees was not arbitrary 
or manifestly unsupported by reason. Stevenson v. Noel Williams Masonry, 
Inc., 90. 

Average weekly wage-income more  than  pre-injury wages-The In- 
dustrial Commission did not err in a workers' compensation case by finding that 
plaintiff employee earned an income greater than the average weekly wage at the 
time of injury based on plaintiff's own admissions. Pollock v. Waspco Corp., 
381. 

Average weekly wage-sporadic employment-The Industrial Commission 
erred in its calculation of a workers' compensation plaintiff's average weekly 
wage where plaintiff was an actor whose employment was sporadic. The Com- 
mission was justified in resorting to an alternate method of determining plain- 
tiff's average weekly wage, but it is not clear which method the Commission 
used. Loch v. Enter ta inment  Par tners ,  106. 

Carpal tunnel  syndrome-occupational disease-The Industrial Commis- 
sion properly concluded in a workers' compensation action that plaintiff had 
failed to provide competent medical evidence establishing her carpal tunnel syn- 
drome as an occupational disease where the hypothetical question posed to 
plaintiff's witnesses inaccurately described plaintiff's job responsibilities and her 
witnesses were unable to recall those responsibilities with specificity. Smith v. 
Beasley Enters. ,  Inc., 559. 

Causation-consideration of  evidence-The Industrial Commission in a 
workers' compensation case correctly concluded that plaintiff failed to establish 
that her carpal tunnel syndrome was an occupational disease where plaintiff 
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maintained that the Commission disregarded competent evidence from three 
medical providers, but the Commission specifically referred to evidence offered 
by two of them, the causation testimony from the third was not sufficiently reli- 
able to constitute competent medical evidence, and the Commission's findings 
indicate that it considered all competent evidence. Smith v. Beasley Enters., 
Inc., 559. 

Change in condition-disability-evidence insufficient-The Industrial 
Commission erred by concluding that a workers' compensation plaintiff had sus- 
tained a substantial change in condition warranting an award of additional com- 
pensation where plaintiff's testimony about her physical restrictions was virtual- 
ly identical to that at the original hearing and her assertion that she is wholly 
incapable of employment was contrary to the unanimous and unchanged medical 
evidence. A plaintiff asserting a substantial change in condition and an inability 
to work must produce medical evidence that she is no longer capable of any 
employment. Shingleton v. Kobacker Grp., 667. 

Continued medical treatment by treating physician-motion to change 
treating physician-The full Industrial Commission did not abuse its discretion 
in a workers' compensation case by awarding continued medical treatment from 
plaintiff's treating physician and by denying defendant's motion to change plain- 
tiff's treating physician. Boles v. U.S. Air, Inc., 493. 

Continued temporary total disability-doctor's opinion testimony-The 
full Industrial Commission did not err in a workers' compensation case by award- 
ing continued temporary total disability compensation to plaintiff based on its 
reliance on one doctor's opinion testimony concerning plaintiff's pain which 
relied on plaintiff's perception of pain to determine that plaintiff was unable to 
return to work as a reservationist even though three other doctors thought plain- 
tiff was able to work, because there was competent evidence from the testimony 
of both the one doctor and from plaintiff's own testimony supporting this finding. 
Boles v. U.S. Air, Inc., 493. 

Death benefits for parents-willful abandonment-child support ar- 
rears-The Industrial Commission did not err by concluding that the deceased 
employee's father was precluded from sharing in any workers' compensation 
death benefits under N.C.G.S. 3 97-40 based on the father's willful abandonment 
of both the care and maintenance of his child. Davis v. Trus Joist MacMillan, 
248. 

Disability-sufficiency of evidence-The Industrial Commission did not err 
by finding a workers' compensation plaintiff permanently and totally disabled 
where a vocational rehabilitation expert testified that plaintiff could not perform 
even sedentary work due to his educational deficits; physical limitations includ- 
ing limited use of his left arm and the inability to walk short distances without 
help; and impaired concentration, attention, memory, and reasoning. Ruiz v. 
Belk Masonry Co., 675. 

Employee not disobeying a direct or specific order from supervisor at 
time of accident-The full Industrial Commission did not err in a workers' com- 
pensation case by concluding that plaintiff employee prisoner was not disobey- 
ing a direct or specific order from a then present supervisor at the time of the 
accident. Harris v. Thompson Contr'rs, Inc., 472. 
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WORKERS' COMPENSATION-Continued 

Employer-employee relationship-prisoner-work release employee- 
The full Industrial Commission did not err in a workers' compensation case by 
determining that plaintiff employee's status as a prisoner did not bar recovery, 
because: (1) the parties entered into a stipulation stating that the parties 
were subject to and bound by the provisions of the North Carolina Workers' Com- 
pensation Act and that an employee-employer relationship existed between the 
parties at all relevant times; (2) the issue of whether plaintiff and defendant meet 
the statutory definitions of employee and employer need not be reached due to 
the stipulations; and (3) a prisoner employed through the work release program 
is not an agent or employee of the State prison system. Harris v. Thompson 
Contr'rs, Inc., 472. 

Finding of fact-willful intention t o  injure o r  kill oneself-The full Indus- 
trial Commission did not err in a workers' compensation case by failing to find 
that plaintiff employee prisoner's claim is barred under N.C.G.S. 5 97-12(3) by his 
willful intention to injure or kill himself or that his award should be reduced 
under N.C.G.S. 5 97-12 by ten percent based on plaintiff's willful breach of a rule 
or regulation adopted by the employer including plaintiff's walking the crane 
with the drop ball raised. Harris v. Thompson Contr'rs, Inc., 472. 

Illegal alien-demonstrated earning capacity-eligibility for  benefits- 
The Industrial Commission did not err by awarding workers' compensation ben- 
efits to an illegal alien where plaintiff was employed by defendant prior to his 
accident and received wages for his work. Ruiz v. Belk Masonry Co., 675. 

Illegal alien-no conflict with federal law-The North Carolina workers' 
compensation statute does not conflict with federal immigration laws in its inclu- 
sion of illegal aliens. Ruiz v. Belk Masonry Co., 675. 

Jurisdiction-reduction of attorney fees-Although plaintiffs contend the 
Full Industrial Commission erred in a workers' compensation case by reducing 
the Deputy Commissioner's award of attorney fees under N.C.G.S. 5 97-90 when 
the Full Commission included no reasons for the reduction, the Court of Appeals 
is without jurisdiction to hear the issue because any dispute as to attorney fees 
must be appealed according to the procedures set out in N.C.G.S. 5 97-90(c). 
Davis v. Trus Joist Macmillan, 248. 

Out-of-pocket expenses-not "unpaid medical expensesv-"Unpaid med- 
ical expenses" under workers' compensation Rule 502(2)@) and the terms of a 
clincher agreement did not provide reimbursement for previously paid out-of- 
pocket expenses. Stevenson v. Noel Williams Masonry, Inc., 90. 

Overpayment of benefits-credit t o  employer-The Industrial Commission 
did not err by awarding a workers' compensation defendant a credit for over- 
payment of benefits where plaintiff was on notice that his benefits were subject 
to wage verification. Loch v. Entertainment Partners, 106. 

Permanent partial disability-presumption of disability rebuttable-The 
Industrial Commission did not err in a workers' compensation case by relieving 
defendant employer of its obligation to pay workers' compensation based on the 
deputy commissioner's opinion and award for permanent partial disability 
because defendant rebutted the presumption of disability. Pollock v. Waspco 
Corp., 381. 
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WORKERS' COMPENSATION-Continued 

Sanctions-penalty f o r  unpaid installments-The Industrial Commission 
erred in a workers' compensation case by failing to sanction defendant employer 
ten percent for its willful noncompliance with two out of four of the deputy com- 
missioner's compensation awards in violation of N.C.G.S. 5 97-18. Pollock v. 
Waspco Corp., 381. 

Time per iod fo r  claim-proper version of statute-The Industrial Commis- 
sion did not err in a workers' compensation case by concluding that plaintiff's 
claim for benefits was barred by N.C.G.S. 5 97-24(a) as it existed at the time of 
her injury. J ames  v. Wilson Mem. Hosp., 265. 

WRONGFUL INTERFERENCE 

Interference  with business relations-collateral estoppel-res judicata- 
bail bondsman-The trial court did not err by granting defendant clerk of supe- 
rior court's motion to dismiss plaintiff licensed bail bondsman's interference with 
business relations claim under N.C.G.S. § 1A-1, Rule 12(b)(6) based on defend- 
ant's actions in suspending the ability of plaintiff's licensed bail bond runner to 
write bonds in the pertinent county. Cline v. McCullen, 147. 

ZONING 

Conditional use  permit-judicial review-The decision of a city council issu- 
ing or denying a conditional use permit is subject to review by the superior court, 
which sits as an appellate rather than a trial court. The Court of Appeals must 
determine whether the trial court exercised the proper scope of review and cor- 
rectly applied the scope of review. Howard v. City of  Kinston, 238. 

Conditional use  permit-rights of petitioner-A petitioner seeking a condi- 
tional use permit was not denied any of the rights afforded during a quasi-judicial 
proceeding where the city limited the number of witnesses, relied on unsworn 
testimony, and allowed the submission of letters after the hearing. Having heard 
testimony from both sides of the issue, the city was not obligated to allow every 
person to testify; petitioner waived the right to have witnesses sworn, to cross- 
examine witnesses, and to present rebuttal evidence by not being sworn himself 
and by not requesting these rights, and there was no evidence that the city actu- 
ally considered the additional letters. Howard v. City of  Kinston, 238. 

Conditional use  permit-sufficiency of evidence-Competent, material, and 
substantial evidence in the record supported a city's denial of a conditional use 
permit for multi-family units where the city relied upon testimony about traffic 
from a member of the city's planning department and from a resident's personal 
knowledge and observation of the public health and safety. While the denial of a 
conditional use permit may not be based on conclusions which are speculative, 
sentimental, personal, vague, or merely an excuse to prohibit the requested use, 
the testimony here constitutes competent, material, and substantial evidence 
supporting the denial of the permit. Howard v. City of  Kinston, 238. 

Multi-family residential-dog kennel-The trial court erred by reversing the 
Mecklenburg County Zoning Board of Adjustment's decision determining that 
respondents' dog kennel is a private kennel and not a commercial kennel, and is 
thus allowable in a district zoned multi-family residential under the pertinent 
ordinance. Tucker v. Mecklenburg Co. Zoning Bd. of Adjust., 52. 
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ABATEMENT 

Insurance coverage a s  a matter of 
law, Nationwide Mut. Ins. Co. v. 
Douglas, 195. 

ADMINISTRATOR OF ESTATE 

Revocation of letters, In re  Estate  of 
Anderson, 501. 

AGGRAVATING FACTORS 

Course of conduct, State  v. Demos, 
343. 

Knowingly creating a risk of death to 
more than one person, S ta te  v. 
Demos, 343. 

APPEALABILITY 

Discovery order compelling deposition 
answers, Stevenson v. Joyner, 261. 

Divorce when child custody deferred, 
Washington v. Washington, 206. 

Partial summary judgment, Steadman v. 
Steadman. 713. 

APPELLATE RULES 

Failure to present argument or author- 
ity, Atchley Grading Co. v. West 
Cabarrus Church, 211. 

ARBITRATION 

Waiver, McCrary v. Byrd, 630. 

ASSAULT 

On a bouncer, State  v. Poland, 588. 

ATTORNEY FEES 

Automobile accident, Boykin v. 
Morrison, 98. 

Class action settlement, Taylor v. City 
of Lenoir, 269. 

Taxed to one party, Stilwell v. Gust, 
128. 

AUTOMOBILE ACCIDENT 

Not within scope of employment, 
Bradley v. Hidden Valley Transp., 
Inc.. 163. 

BAIL BONDSMAN 

Clerk's suspension of runner, Cline v. 
McCullen, 147. 

BB GUN 

Not a dangerous weapon, S ta te  v. 
Fleming, 16. 

BIGAMY 

Estate administration, In r e  Estate of 
Anderson, 501. 

CHILD CUSTODY 

Legitimacy presumption when child born 
during marriage, Jeffries v. Moore, 
364. 

CHILD SEXUAL ABUSE 

Opinion of expert pediatrician, State v. 
Santiago, 62. 

Sufficiency of circumstantial evidence, 
State  v. Santiago, 62. 

CHILD SUPPORT 

Procurement of health insurance for 
child, Buncombe County ex rel. 
Frady v. Rogers, 401. 

Voluntary payments, Buncombe County 
e x  rel. Frady v. Rogers, 401. 

COLLATERAL ESTOPPEL 

Interference with business relations 
claim, Cline v. McCullen, 147. 

Vicarious liability of vehicle owner, 
Bradley v. Hidden Valley Transp., 
Inc., 163. 
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COMMERCIAL LEASE 

Change in radio station's call letters, 
Alchemy Communications Corp. v. 
Preston Dev. Co., 219. 

Oral, B & F Slosman v. Sonopress, 
Inc., 81. 

COMMON FUND DOCTRINE 

Class action settlement, Taylor v. City 
of Lenoir, 269. 

CONDITIONAL USE PERMIT 

Hearing and evidence, Howard v. City 
of Kinston, 238. 

CONFIDENTIAL INFORMANT 

Identity not disclosed, S ta te  v. Gaither, 
534. 

CONSPIRACY TO SELL COCAINE 

Taking officer to motel room, S ta te  v. 
Sams, 141. 

CONSTRUCTIVE DISCHARGE 

Breach of contract action, Doyle v. 
Asheville Orthopaedic Assocs., 
P.A., 173. 

CONTRIBUTION 

Costs and fees, Stilwell v. Gust, 128. 

CONTRIBUTORY NEGLIGENCE 

Pedestrian injured crossing road, Culler 
v. Hamlett, 372. 

CREDIBILITY 

Cross-examination of eyewitness, S ta te  
v. Brown, 683. 

CRIMINAL CONVERSATION 

Post-separation conduct, Johnson  v. 
Pearce, 199. 

DISCOVERY 

Inculpatory statements, S ta te  v. Parks, 
600. 

DISJUNCTIVE INSTRUCTIONS 

Assault with a deadly weapon inflicting 
serious injury, S ta te  v. Lotharp, 435. 

DNA 

Paternity testing, S ta te  of N.C. e x  rel. 
Bright v. Flaskrud, 710. 

DOG KENNEL 

Private versus commercial use, Tucker v. 
Mecklenburg Cty. Zoning Bd. of 
Adjust., 52. 

DOUBLE JEOPARDY 

Suspension of license for DWI, S ta te  v. 
Reid, 548. 

DRIVER'S LICENSE 

Suspension based on Virginia conviction, 
Olive v. Faulkner, 187. 

Suspension not double jeopardy, S ta te  v. 
Reid, 548. 

DWI 

Commercial license suspended, S ta te  v. 
Reid, 548. 

EASEMENTS 

Roadway as monument, Stephens v. 
Dortch, 509. 

Withdrawal of dedication, Stephens v. 
Dortch, 509. 

EMPLOYMENT CONTRACT 

Termination provision, Doyle v. 
Asheville Orthopaedic Assocs., 
P.A., 173. 

EQUITABLE DISTRIBUTION 

Bank account funds as separate property, 
Fountain v. Fountain, 329. 
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EQUITABLE DISTRIBUTION- 
Continued 

Passive increase in asset separate prop- 
erty, Fountain v. Fountain, 329. 

Place of residence during marriage not 
distributional factor, Fountain v. 
Fountain, 329. 

Post-separation payment of marital 
debts, Hay v. Hay, 649. 

Post-separation rental income, Dolan v. 
Dolan, 256. 

Stock options as separate property, 
Fountain v. Fountain, 329. 

Surgeries not distributional factor, 
Fountain v. Fountain, 329. 

EXHIBITS 

Consent of all parties required before 
jury views, State  v. Demos, 343. 

EXISTING INJURY 

Instruction on aggravation of, Hill v. 
McCall, 698. 

EXPERT WITNESS 

Qualifications as counselor of sexually 
abused children, State  v. Isenberg, 
29. 

FARM EQUIPMENT 

Award of policy limits and equipment, 
N.C. Farm Bureau Mut. Ins. Co. v. 
Harrell, 183. 

FIREARM ENHANCEMENT 

Insufficient indictment, State  v. Boyd, 
304. 

FIRST-DEGREE SEXUAL OFFENSE 

Sufficiency of evidence of penetration, 
State v. Isenberg, 29. 

FORECLOSURE 

Application of proceeds, In r e  Foreclo- 
sure of Webber, 158. 

GROCERY STORE 

Customer's fall in parking lot, Dowless v. 
Kroger Co., 168. 

HEARSAY 

Business records exception, CIT 
Grp./Commercial Servs., Inc. v. 
Vitale, 707. 

Medical diagnosis exception, State  v. 
Isenberg, 29. 

Residual exception for unavailable wit- 
ness, State  v. Isenberg, 29. 

HOLOGRAPHIC WILL 

Sufficiency of evidence, In r e  Will of 
Allen, 526. 

HOUSE CONSTRUCTION 

Unfair trade practices, Mitchell v. 
Linville, 7 1. 

INCULPATORY STATEMENTS 

Provision by State to defendant, State  v. 
Parks, 600. 

INDECENT LIBERTIES 

Sufficiency of evidence for five counts, 
State  v. Isenberg, 29. 

INSULATING OR INTERVENING 
NEGLIGENCE 

Automobile accident, Boykin v. 
Morrison, 98. 

INTERFERENCE WITH BUSINESS 
RELATIONS 

Bail bondsman's ability to conduct busi- 
ness, Cline v. McCullen, 147. 

INTERLOCUTORY APPEAL 

Child custody deferred, Washington v. 
Washington, 206. 

Discovery order compelling deposition 
answers, Stevenson v. Joyner, 261. 
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INTERLOCUTORY APPEAL- 
Continued 

Partial summary judgment, Steadman v. 
Steadman, 713. 

INVERSE CONDEMNATION 

Time limits for filing action, Central 
Carolina Developers, Inc. v. Moore 
Water & Sewer Auth., 564. 

JUDGMENT ON THE PLEADINGS 

Insufficient evidence for statute of limita- 
tions period, Benson v. Barefoot, 
394. 

JURY 

Viewing exhibits in jury room, State  v. 
Demos. 343. 

JUVENILE 

Life sentence, State  v. Lee, 518. 

Miranda warnings, State  v. Lee, 518. 

Transfer of first-degree murder charge 
to superior court, State  v. Brooks, 
191. 

LACHES 

Municipal sign ordinance, MMR 
Holdings, LLC v. City of Charlotte, 
208. 

LAST CLEAR CHANCE 

Instruction denied, McDevitt v. Stacy, 
448. 

Pedestrian ifiured crossing road, Culler 
v. Hamlett, 372. 

LIFE INSURANCE 

Change of beneficiary, Adams v. 
Jefferson-Pilot Life Ins. Co., 
356. 

Doctrine of substantial compliance, 
Adams v. Jefferson-Pilot Life Ins. 
Co., 356. 

LOCKER ROOM 

Slip and fall, Goynias v. Spa Health 
Clubs, Inc., 554. 

MEDICAL MALPRACTICE 

Defendant's affidavit on standard of care, 
Huffman v. Inglefield, 178. 

Failure to inform of potential side effects 
of medicine, Huffman v. Inglefield, 
178. 

Plaintiff's affidavit on standard of care, 
Huffman v. Inglefield, 178. 

MOTION TO DISMISS 

Directed verdict versus involuntary dis- 
missal, Vernon v. Lowe, 694. 

MOTION TO SET ASIDE 
JUDGMENT 

Standing, Barnes v. Taylor, 397. 
Trial court can set aside judgment 

on own initiative, Barnes v. Taylor, 
397. 

OPINION ON EVIDENCE 

Trial court's instructions were not, State  
v. Wilkerson, 310. 

PAROLE OFFICER 

Search by, State  v. Robinson, 422. 

PATERNITY 

Testing after acknowledgment, State  of 
N.C. ex rel. Bright v. Flaskrud, 
710. 

POLICE OFFICERS 

Special separation allowance, Cochrane 
v. City of Charlotte, 621. 

POSSESSION OF STOLEN 
PROPERTY 

Doctrine of recent possession, State  v. 
Hargett, 688. 
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POSSESSION OF STOLEN 
PROPERTY-Continued 

Lesser-included offense, S ta te  v. 
Hargett, 688. 

PRELIMINARY INJUNCTION 

Solicitation of legal business using 
discovery material from a separate 
case, DiamlerChrysler Corp. v. 
Kirkhart, 572. 

PREMISES LIABILITY 

Injury in parking lot of grocery store, 
Dowless v. Kroger Co., 168. 

Slip and fall in spa, Goynias v. Spa 
Health Clubs, Inc., 554. 

PRIOR CRIMES OR ACTS 

Drug activity and convictions, State  v. 
Wilkerson, 310. 

PRIVILEGE TAX 

Live entertainment business, Deadwood, 
Inc. v. N.C. Dep't of Revenue, 
122. 

PROBATION 

Revocation, State  v. Hicks, 203. 
Timing of violation report, S t a t e  v. 

Moore, 568. 

PROSECUTORIAL 
VINDICTIVENESS 

Additional indictment after successful 
challenge to conviction, S ta te  v. 
Wagner, 658. 

QUANTUM MERUIT 

Oral commercial lease agreement, B & F 
Slosman v. Sonopress, Inc., 81. 

RADIO STATION 

Change in call letters, Alchemy Commu- 
nications Corp. v. Preston Dev. 
Co., 219. 

RECYCLING 

Tax benefits for tobacco stems, 
R.J. Reynolds Tobacco Co. v. 
N.C. Dep't of Env't & Natural Res., 
610. 

RELEASE 

Mutual mistake, Best v. Ford Motor 
Co., 42. 

RES JUDICATA 

Contributory negligence issue barred, 
Culler v. Hamlett, 389. 

Interference with business relations 
claim, Cline v. McCullen, 147. 

RESTRICTIVE COVENANTS 

Implied waiver, Medearis v. Trustees of 
Myers Park Baptist Church, 1. 

Radical change of neighborhood, 
Medearis v. Trustees of Myers 
Park Baptist Church, 1. 

REUNIFICATION 

Parent and child in foster care, In r e  
Eckard, 541. 

RIGHT TO REMAIN SILENT 

Evidence of defendant's invocation 
not plain error, S ta te  v. Parks, 
600. 

SEARCH 

Incident to passenger's arrest, State  v. 
Logner, 135. 

Stop and frisk, State  v. Allison, 702. 

SELF-DEFENSE 

Excessive force, State  v. Poland, 588. 

SENTENCING 

Bargained-for plea agreement set aside, 
State  v. Wagner, 658. 



WORD AND PHRASE INDEX 763 

SEWER PIPE 

Inverse condemnation, Central Caroli- 
n a  Developers,  Inc. v. Moore 
Water & Sewer Auth., 564. 

SEXUAL ABUSE 

Child of one month, S ta te  v. Santiago, 
62. 

SIGN ORDINANCES 

Affirmative defense of laches, MMR 
Holdings, LLC v. City of Charlotte, 
208. 

SILENCE, RIGHT TO 

Evidence of invocation, State  v. Parks, 
600. 

SLIP AND FALL 

Grocery store parking lot, Dowless v. 
Kroger Co., 168. 

Wet locker room floor, Goynias v. Spa 
Health Clubs, Inc., 554. 

SOVEREIGN IMMUNITY 

County ambulance services, Dawes v. 
Nash Cty., 641. 

STATUTE OF FRAUDS 

Oral commercial lease agreement, B & F 
Slosman v. Sonopress, Inc., 81. 

STATUTE OF LIMITATIONS 

Inter vivos transfers and wills, Baars v. 
Campbell Univ., Inc., 408. 

Loan transaction, Benson v. Barefoot, 
394. 

STOP AND FRISK 

Justification and scope, State  v. Allison, 
702. 

SUBJECT MATTER JURISDICTION 

Attack on validity of a will, Baars v. 
Campbell Univ., Inc., 408. 

TOBACCO 

Recycling, R.J. Reynolds Tobacco Co. 
v. N.C. Dep't of  Env't & Natural 
Res., 610. 

TERMINATION OF PARENTAL 
RIGHTS 

Burden of proof, I n  r e  Mitchell, 483. 

Drug abuse, I n  re Mitchell, 483. 

Inability to protect child from spouse, I n  
r e  Fletcher, 228. 

TRAFFIC STOP 

Probable cause and scope, S t a t e  v. 
Young, 462. 

UMPIRE 

Award for damaged farm equipment, 
N.C. Farm Bureau Mut. Ins. Co. v. 
Harrell, 183. 

UNAUTHORIZED PRACTICE OF 
LAW BY A CORPORATION 

Corporation drafting will, Baars  v. 
Campbell Univ., Inc., 408. 

UNDERINSURED MOTORIST 
INSURANCE 

Subrogation rights, McCrary v. Byrd, 
630. 

UNFAIR TRADE PRACTICES 

Oral commercial lease agreement, B & F 
Slosman v. Sonopress, Inc., 81. 

UNINSURED MOTORIST 
INSURANCE 

Punitive damages, Boykin v. Morrison, 
98. 

VICARIOUS LIABILITY 

Automobile accident, Bradley v. Hidden 
Valley Transp., Inc., 163. 
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VOLUNTARY DISMISSAL 

After resting case, Pardue v. Darnell, 
152. 

WILLS 

Undue influence, Baars v. Campbell 
Univ., Inc., 408. 

WITNESSES 

Assistant District Attorney testifying 
about concessions to coparticipants, 
State  v. Brown, 683. 

WORKERS' COMPENSATION 

Average weekly wage for actor, Loch v. 
Entertainment Partners, 106. 

Carpal tunnel syndrome, Smith v. 
Beasley Enters., Inc., 559. 

Change in condition, Shingleton v. 
Kobacker Grp., 667. 

Continued temporary total disability, 
Boles v. U.S. Air, Inc., 493. 

Credit for overpayment, Loch v. Enter- 
tainment Partners, 106. 

Death benefits for parents, Davis v. Trus 
Jois t  MacMillan, 248. 

Illegal alien, Ruiz v. Belk Masonry Co., 
675. 

WORKERS' COMPENSATION- 
Continued 

Income exceeding average weekly wage, 
Pollock v. Waspco Corp., 381. 

Jurisdiction for appeal from reduction in 
attorney fees, Davis v. Trus Jois t  
MacMillan, 248. 

Out-of-pocket expenses, Stevenson v. 
Noel Williams Masonry, Inc., 90. 

Presumption of disability, Pollock v. 
Waspco Corp., 381. 

Sanctions for unpaid installments, 
Pollock v. Waspco Corp., 381. 

Treating physician, motion to change, 
Boles v. U.S. Air, Inc., 493. 

Version of statute at time of idury prop- 
er, James v. Wilson Mem'l Hosp., 
265. 

Work release prisoner, Harris v. 
Thompson Contr'rs, Inc., 472. 

ZONING 

Dog kennel in a multi-family residential 
district, Tucker v. Mecklenburg Cty. 
Zoning Bd. of Adjust., 52. 




