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Winston-Salem 
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Winston-Salem 
Winston-Salem 
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Mocksville 
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Banner Elk 
Bakersville 
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2 SA DENNIS J. REDWING (Chief) 
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Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Gastonia 
Gastonia 
Gastonia 
Gastonia 
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Belmont 
Shelby 
Shelby 
Denver 
Shelby 
Asheville 
Asheville 
Asheville 
Asheville 
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Rutherfordton 
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EMERGENCY DISTRICT COURT JUDGES 
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Greenville 
Rocky Mount 
Raleigh 
High Point 
Lincolnton 
Charlotte 
Sanford 
Kinston 



DISTRICT JUDGES ADDRESS 

Shelby 
Greensboro 
Asheville 
Kinston 
Asheboro 
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Raleigh 
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Gastonia 
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Shelby 
Lexington 
High Point 
Greensboro 
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Smithfield 
Morganton 

1. Appointed and sworn In 1 August 2005 to replace Vance Bradford Long 

xvi 



ATTORNEY GENERAL OF NORTH CAROLINA 

Attorney General 

ROY COOPER 
Chief of Staff 
JULIA S. WHITE 

Director of Administrative 
Services 

STEPHEY C. BRY~NT 

Dwputy Chaef of Staff 
KRI~TI J.  H ~ W U  

Deputy Attorney General for 
Polbey and Plnnnang 

KELLI CH.UIBERS 

General Counsel 
J. B. KELLY 

Chief Deputy Attorney Geneva1 
GRAYSON G. KELLEI 

DAVIEL D. ADDISON 
STEVEN M. ARBOG.AST 
JOHN J.  ALDRIDGE 111 
HAL E ASKINS 
JONATHAN P. BMB 
DAVID R. BLACKWELL 
ROBERT J. BLUM 
WILLLW H. BORDEN 
HAROLD D. B O W A N  
CHRISTOPHER P. BREWER 
CHRIS BROWNING, JR. 
JUDITH R. BULLOCK 
MABEL Y. BULLOCK 
JILL LEDFORD CHEEK 
LEONIDAS CHESTNLT 
KATHRYN J .  COOPER 
JOHN R. CORNE 
FRANCIS W. CRAWLEY 
TRACY C. CURTNER 
GAIL E. DAWSON 
ROBERT R. GELBLLM 
GARY R. GOVERT 
NORMA S. HARRELL 
W I L L I ~ T  I? HART 

ROBERT T. HARGET 

Senzor Deputy Attorneys General 
REGI~ALD L WATKINS h u  REED DVNN 

JXMES C GULICK JOSHUA H STEIN 

Special Deputy Attorneys General 

Asszstant Attorneys General 



Assistant Attorneys General--continued 



DISTRICT ATTORNEYS 

DISTRICT 

1 
2 
3A 
3B 
4 

5 

6A 
6B 
7 

8 
9 
9A 

10 
11 
12 

13 
14 

l5A 
15B 
16A 
16B 
17A 
17B 
18 
19A 
19B 
19C 
20 
2 1 
22 
23 
24 
25 
26 
27A 
27B 
28 
29 
30 

DISTRICT ATTORNEY 

FRANK R. PARRISH 
SETH H. EDWARDS 
W. CLARK EVEREIT 
W. DAVID MCFADYEN, JR. 
DEWEY G. HUDSON, JR. 

B E K J . ~ ~  RCSSELL DAVID 
WILLIMI G. G R - ~ M  
VALERIE M. PITTM~LU 
HOWARD S. BONEY, JR. 
C. BRAYSON VICKORV I11 

SAMUEL B. CVRRIN 
JOEL H. BREWER 
C. COLON WILLOUGHBY, JR. 
THOMAS H. LOCK 
EDWARD W. GRANNIS, JR. 
REX GORE 
MICHAEL NIFOX 
ROBERT F. JOHNSOY 
JAMES R. WOOD.~LL, JR. 
KRISTY MCMILL~N NEWTON 
L. JOHNSON B R I ~  I11 

BELINDA J. FOSTER 
CLIFFORD R. BOMTIAN 
STLART ALBRIGHT 
ROXANZ L. VANEEKHOI-EN 
GARL~LUD N. ~ . ~ T E S  

WILLWM D. KENERLY 

MICHAEL PARKER 
THOMAS J. KEITH 
GARRY N. FRAW 
THOMAS E. HORNE 
J.LMES T. RLSHER 
D A ~ D  T. ~~HERTY, JR. 
PETER S. GILCHRIST I11 

MICHAEL K. L ~ N D S  
WILLLUI CARLOS YOL~NG 
RONALD L. MOORE 
JEFF HVNT 
CHARLES W. HIPPS 

ADDRESS 

Elizabeth City 
Washington 
Greenville 
New Bern 
Jackson\4le 
Wilmington 
Halifax 

Murfreesboro 
Tarboro 
Goldsboro 
Oxford 
Roxboro 
Raleigh 
Smithfield 
Fayetteville 
Bolivia 
Durham 
Graham 
Chapel Hill 
Raeford 
Lumberton 
Wentworth 
Dobson 
Greensboro 
Concord 
Asheboro 
Salisbury 
Monroe 
Winston-Salem 
Lexington 
Wilkesboro 
Boone 
Lenoir 
Charlotte 
Gastonia 
Shelby 
Asheville 
Hendersonville 
Waynesville 

xix 



PUBLIC DEFENDERS 

DISTRICT 

1 

3A 
3B 
10 
12 
14 
15B 
16A 
16B 
18 

21 

26 
27A 
28 

PLXLIC DEFENDER ADDRESS 

Elizabeth City 
Greenville 
Beaufort 
Raleigh 
Fayetteville 
Durham 
Carrboro 
Laurinburg 
Lumberton 
Greensboro 
Winston-Salem 

Charlotte 
Gastonia 
Asheville 



CASES REPORTED 

PACE 
Adoption of Anderson. In re . . . . . .  413 
Anthony Marano Co . v . Jones . . . . .  266 
A.P. &S.P. , Inre  . . . . . . . . . . . . . . . .  841 
Appeal of Appalachian Student 

Housing Corp.. In re . . . . . . . . . . .  379 
Appeal of Weaver Inv . Co.. In re . . .  198 
Arellano. State ex re1 . 

Albright v . . . . . . . . . . . . . . . . . . . .  609 

Bald Head Island Utils., Inc . v . 
Village of Bald Head Island . . . . .  701 

Barham v . Hawk . . . . . . . . . . . . . . . .  708 
Barnes v . Wells . . . . . . . . . . . . . . . . .  575 
Batts Temp . Servs., Inc., 

Leverette v . . . . . . . . . . . . . . . . . . .  328 
Belk, Harman v . . . . . . . . . . . . . . . . . .  819 
Bingham. State v . . . . . . . . . . . . . . . .  355 
Blackstock. State v . . . . . . . . . . . . . .  50 
Boston. State v . . . . . . . . . . . . . . . . . .  214 
Boston. State v . . . . . . . . . . . . . . . . . .  890 
Brown. State v . . . . . . . . . . . . . . . . . .  270 
Bruggeman v . Meditrust Co., LLC . . 790 
Brunson. State v . . . . . . . . . . . . . . . . .  667 
Bruton. State v . . . . . . . . . . . . . . . . . .  801 
Burlington Ins . Co . v . 

Fisherman's Bass Circuit. Inc . . . .  439 
Burrell. State v . . . . . . . . . . . . . . . . . .  134 

CannonXDay . . . . . . . . . . . . . . . . . .  302 
Carlsen. Estate of Carlsen v . . . . . . .  674 
Carolina Water Serv., Inc., 

State ex re1 . Utils . Comm'n v . . . .  163 
City of Burlington. Northfield 

Dev . Co . v . . . . . . . . . . . . . . . . . . . .  885 
City of Charlotte. Eastway 

Wrecker Serv.. Inc . v . . . . . . . . . . .  639 
City of Jacksonville 

Police Dep't. Williams v . . . . . . . .  587 
Clark. State v . . . . . . . . . . . . . . . . . . .  279 
Cogdell. State c . . . . . . . . . . . . . . . .  368 
Collins v . Speedway Motor 

Sports Corp . . . . . . . . . . . . . . . . . .  113 
Colonial Am . Cas . & Surety 

Co.. Home Sav . Bank v . . . . . . . . .  189 
Commercial Courier Express. 

Inc.. Estate of Apple v . . . . . . . . . .  514 
Commercial Courier Express. 

Inc.. Estate of Apple v . . . . . . . . .  530 
Cook. State v . . . . . . . . . . . . . . . . . . .  630 

PAGE 
D a ~ l s  v . Durham Mental Health1 

Dev . Disabilities Area Auth . . . . .  100 
Day, Cannon v . . . . . . . . . . . . . . . . . .  302 
Deep River Citizens' Coalition 

v . N.C. Dep't of Env't & 
Natural Res . . . . . . . . . . . . . . . . . .  206 

Division of Social Servs., 
Medinav . . . . . . . . . . . . . . . . . . . . .  502 

Duke Univ., McGlynn v . . . . . . . . . . .  250 
Durham Mental HealtNDev . 

Disabilities Area Auth., 
Davisv . . . . . . . . . . . . . . . . . . . . . .  100 

Dyson, State v . . . . . . . . . . . . . . . . . . .  648 

. . . . . . .  Easco Aluminum. Jenkins v 86 
Eastway Wrecker Serv., Inc . 

v . City of Charlotte . . . . . . . . . . . .  639 
Edmonds v . Fresenius Med . Care . . 81 1 
Emory v . Jackson Chapel 

First Missionary 
. . . . . . . . . . . . . . .  Baptist Church 489 

Estate of Apple v . Commercial 
. . . . . . . . . . .  Courier Express, Inc 514 

Estate of Apple v . Commercial 
. . . . . . . . . . .  Courier Express, Inc 530 

. . . . . . .  Estate of Carlsen v . Carlsen 674 
. . .  Estate of Thompson, Stockton v 899 

Fisherman's Bass Circuit. Inc., 
Burlington Ins . Co . v . . . . . . . . . . .  439 

Flambeau Airmold Corp., 
Jacksonv . . . . . . . . . . . . . . . . . . . .  875 

Fresenius Med . Care. 
Edmonds v . . . . . . . . . . . . . . . . . . .  811 

. . . . . . . .  Global Furn.. Inc v Proctor 229 
. . . . . . . . . . .  Godfrey v Res-Care, Inc 68 

Goodman, State v . . . . . . . . . . . . . . . .  865 

Hall. State v . . . . . . . . . . . . . . . . . . . .  658 
Harman v . Belk . . . . . . . . . . . . . . . . .  819 
Harris v . Tri-Arc Food Sys., Inc . . . .  495 
Harris Teeter. Inc.. Whitt v . . . . . . . .  32 
Harrison. State v . . . . . . . . . . . . . . . .  332 
Hawk. Barham v . . . . . . . . . . . . . . . . .  708 
HDR Architecture. Inc., 

Pompano Masonry Corp . v . . . . . .  401 
Hedgepeth. State v . . . . . . . . . . . . . . .  321 

. . . . . . . . .  Henderson v . Henderson 477 



CASES REPORTED 

PAGE 
Home Sav . Bank v . Colonial 

. . . . . . . . . .  Am . Cas . & Surety Co 189 
. . . . . . . . . . . . . . . . . . .  Hudson, In re 894 

. . . . . . .  In re Adoption of Anderson 413 
InreA.P.&S.P. . . . . . . . . . . . . . . . . .  841 
In re Appeal of Appalachian 

. . . . . . . . . .  Student Housing Corp 379 
. . . . . .  In re Appeal of Weaver Inv Co 198 

. . . . . . . . . . . . . . . . . . .  In re Hudson 894 
1nreJ.L.K. . . . . . . . . . . . . . . . . . . . . .  311 
1nreJ.N.S . . . . . . . . . . . . . . . . . . . . . .  536 
In re J.S. . . . . . . . . . . . . . . . . . . . . . . .  509 
In re J.W.J., T.L.J., D.M.J. . . . . . . . . .  696 
InreN.R.M.,T.F.M . . . . . . . . . . . . . . .  294 
1nreS.S.T. . . . . . . . . . . . . . . . . . . . . .  533 
In re Zollicoffer . . . . . . . . . . . . . . . . .  462 
Insulating Servs., Vaughn v . . . . . . . .  469 
International Paper Co., 

Madison v . . . . . . . . . . . . . . . . . . . .  144 

Jackson v . Flambeau 
Airmold Corp . . . . . . . . . . . . . . . . .  875 

Jackson. State v . . . . . . . . . . . . . . . . .  763 
Jackson Chapel First Missionary 

Baptist Church. Emory v . . . . . . .  489 
Javurek v . Tax Review Bd . . . . . . . . .  834 
Jenkins v . Easco Aluminum . . . . . . .  86 
J.L.K., In re . . . . . . . . . . . . . . . . . . . .  311 
J.N.S., In re . . . . . . . . . . . . . . . . . . . .  536 
Johnson, State v . . . . . . . . . . . . . . . . .  854 
Jones. State v . . . . . . . . . . . . . . . . . . .  540 
Jones. Anthony Marano Co . v . . . . . .  266 
J.S.. In re . . . . . . . . . . . . . . . . . . . . . .  509 
J.W.J.. T.L.J.. D.M.J.. In re . . . . . . . .  696 

Klutz . McManus v . . . . . . . . . . . . . . . .  564 
Konrady v . U.S. Airways. Inc . . . . . .  620 
Kummer v . Lowry . . . . . . . . . . . . . . .  261 

Land v . Tall House Bldg . Co . . . . . . .  880 
Lanier, State v . . . . . . . . . . . . . . . . . . .  337 
Larkin v . Larkin . . . . . . . . . . . . . . . . .  390 
Lauralea-Dilton Enters., 

LLC. RD&J Props . v . . . . . . . . . . . .  737 
Lawrence. State v . . . . . . . . . . . . . . . .  548 
Lee v . R . & K . Marine, Inc . . . . . . . . .  525 
Lee v . Wake Cty . . . . . . . . . . . . . . . . .  164 

PAGE 
Leverette v . Batts Temp . 

. . . . . . . . . . . . . . . . . . . .  Sews.. Inc 328 
Little. Van Keuren v . . . . . . . . . . . . . .  244 

. . . . . . . . . . . . . . . .  Lowry. Kummer v 261 

Madison v . International 
PaperCo . . . . . . . . . . . . . . . . . . . . .  144 

. . . . . . . . . . . . . . . . .  McAdoo. State v 222 
. . . . . . . . . . . . . . .  McDonald. State v 237 

. . . . . . . . . . . .  . McGlynn v Duke Univ 250 
. . . . . . . . . . . . . . . .  McManus v Klutz 564 

. . . . . . . . . . . . . . . . . .  Mcfu'eil. State v 777 
. . . . . . . . . . . . . . . .  McQueen. State v 454 

. . . . . . .  Mecklenburg Cty.. Moody v 869 
Medina v . Diblsion of 

. . . . . . . . . . . . . . . . . . . . .  Soc Sews 502 
Meditrust Co., LLC, 

. . . . . . . . . . . . . . . . .  Bruggeman v 790 
. . . . . . . . . . .  . Miss Am Org., Revels v 181 

. . . . . . . . .  M, M & R, Inc., Wallace v 827 
. . . . . . . .  . Moody v Mecklenburg Cty 869 

N.C. Criminal Justice Educ . 
& Training Standards 

. . . . . . . . . . . . .  Comm'n, Powell v 848 
N.C. Dep't of Env't & Natural 

Res., Deep River Citizens' 
Coalition v . . . . . . . . . . . . . . . . . . .  206 

N.C. Wildlife Res . Comm'n, 
. . . . . . . . . . . . . . . . . . . .  Sprinkle v 721 

N.C. Wildlife Res . Comm'n, 
. . . . . . . . . . . . . . . . . . . .  Sprinkle v 902 

. . . . . . . . . . . . .  N.R.M., T.F.M., In re 294 
New Hanover Cty . Bd . 

. . . . . . . . . .  of Comm'rs, Satorre v 173 
Northfield Dev . Co . v . City 

. . . . . . . . . . . . . . . . .  of Burlington 885 

. . . . . . . . . . . . . . . . .  Oakley v Oakley 859 

. . . . . . . . . . . . . . . . . . . .  Pace. Rhuev 423 
. . . . . . . . . . . . . . . . . . .  Phifer. State v 123 

Pompano Masonry Corp . v . 
. . . . . . . . .  HDR Architecture. Inc 401 

Powell v . N.C. Criminal 
Justice Educ . & Training 

. . . . . . . . . . . .  Standards Comm'n 848 
. . . . . . . .  Proctor, Global Furn.. Inc v 229 

xxii 



CASES REPORTED 

PAGE 
R . & K . Marine. Inc.. Lee v . . . . . . . .  525 
RD&J Props . v . Lauralea- 

Dilton Enters.. LLC . . . . . . . . . . . .  737 
Res-Care. Inc.. Godfrey v . . . . . . . . .  68 
Revels v . Miss Am . Org . . . . . . . . . . .  181 
Rhue v . Pace . . . . . . . . . . . . . . . . . . .  423 

Sakobie. State v . . . . . . . . . . . . . . . . .  447 
Satorre v . New Hanover 

Cty . Bd . of Comm'rs . . . . . . . . . . .  173 
Simmons. State v . . . . . . . . . . . . . . . .  685 
Smith. State v . . . . . . . . . . . . . . . . . . .  256 
Speedway Motor Sports 

Corp.. Collins v . . . . . . . . . . . . . . .  113 
Sprinkle v . N.C. Wildlife 

Res . Comm'n . . . . . . . . . . . . . . . . .  721 
Sprinkle v . N.C. Wildlife 

Res . Comm'n . . . . . . . . . . . . . . . . .  902 
S.S.T.,Inre . . . . . . . . . . . . . . . . . . . .  533 
State v . Bingham . . . . . . . . . . . . . . . .  355 
State v . Blackstock . . . . . . . . . . . . . .  50 
State v . Boston . . . . . . . . . . . . . . . . .  214 
State v . Boston . . . . . . . . . . . . . . . . .  890 
State v . Brown . . . . . . . . . . . . . . . . . .  270 
State v . Brunson . . . . . . . . . . . . . . . .  667 
State v . Bruton . . . . . . . . . . . . . . . . .  801 
State v . Burrell . . . . . . . . . . . . . . . . .  134 
State v . Clark . . . . . . . . . . . . . . . . . . .  279 
State v . Cogdell . . . . . . . . . . . . . . . . .  368 
State v . Cook . . . . . . . . . . . . . . . . . . .  630 
State v . Dyson . . . . . . . . . . . . . . . . . .  648 
State v . Goodman . . . . . . . . . . . . . . .  865 
State v . Hall . . . . . . . . . . . . . . . . . . . .  658 
State v . Harrison . . . . . . . . . . . . . . . .  332 
State v . Hedgepeth . . . . . . . . . . . . . .  32 1 
State v . Jackson . . . . . . . . . . . . . . . .  763 
State v . Johnson . . . . . . . . . . . . . . . .  854 
State v . Jones . . . . . . . . . . . . . . . . . . .  540 

. . . . . . . . . . . . . . . . . . .  State v Lanier 337 
State v . Lawrence . . . . . . . . . . . . . . .  548 
State v . McAdoo . . . . . . . . . . . . . . . .  222 
State v . McDonald . . . . . . . . . . . . . . .  237 

. . . . . . . . . . . . . . . . .  State v . McNeil 777 
State v . McQueen . . . . . . . . . . . . . . .  454 
State v . Phifer . . . . . . . . . . . . . . . . . .  123 
State v . Sakobie . . . . . . . . . . . . . . . . .  447 
State v . Simmons . . . . . . . . . . . . . . . .  685 

PAGE 
State v . Smith . . . . . . . . . . . . . . . . . .  256 
State v . Taylor . . . . . . . . . . . . . . . . . .  750 
State v . Teeter . . . . . . . . . . . . . . . . . .  680 
State v . Valladares . . . . . . . . . . . . . . .  598 
State v . Villeda . . . . . . . . . . . . . . . . . .  431 
State ex re1 . Albright v . Arellano . . .  609 
State ex re1 . Utils . Comm'n 

v . Carolina Water Serv., Inc . . . . .  163 
Stetser v . TAP Pharm . Prods., Inc . . 1 

. . .  Stockton v . Estate of Thompson 899 
Sullivann v . Wake Cty . 

Bd . of Educ . . . . . . . . . . . . . . . . . .  482 

. . . . . . . .  Tall House Bldg Co.. Land v 880 
Tap Pharm . Prods., 

Inc.. Stetser v . . . . . . . . . . . . . . . . .  1 
. . . . . . . .  Tax Review Bd.. Javurek v 834 

Taylor. State v . . . . . . . . . . . . . . . . . . .  750 
Teeter. State v . . . . . . . . . . . . . . . . . . .  680 
Town of Landis. Wing v . . . . . . . . . . .  691 

. . . .  Tri-Arc Food Sys.. Inc.. Harris v 495 

. . . . . .  U.S. Airways. Inc.. Konrady v 620 

Valladres. State v . . . . . . . . . . . . . . . .  598 
Van Keuren v . Little . . . . . . . . . . . . .  244 
Vaughn v . Insulating Servs . . . . . . . .  469 
Village of Bald Head Island. 

Bald Head Island Utils.. Inc . v . . .  701 
Villeda. State v . . . . . . . . . . . . . . . . . .  431 

Wake Cty.. Lee v . . . . . . . . . . . . . . . . .  154 
Wake Cty . Bd . of Educ., 

Sullivann v . . . . . . . . . . . . . . . . . . .  482 
. Wallace v M, M & R. Inc . . . . . . . . . .  827 

Wells. Barnes v . . . . . . . . . . . . . . . . . .  575 
. . . . . . . . . .  Whitt v Harris Teeter. Inc 32 

Williams v . City of Jacksonville 
Police Dep't . . . . . . . . . . . . . . . . . .  587 

Winbush v . Winston-Salem 
State Univ . . . . . . . . . . . . . . . . . . . .  520 

. Wing v Town of Landis . . . . . . . . . .  691 
Winston-Salem State Univ., 

Winbush v . . . . . . . . . . . . . . . . . . . .  520 

Zollicoffer. In re . . . . . . . . . . . . . . . .  462 

xxiii 



CASES REPORTED WITHOUT PUBLISHED OPINIONS 

. . . . . . . . . . . . . .  Abdullah. State v 
. . . . . . . . . . . . . . .  . Addison v Kye 

Adesuyi v . Solomon Bros . 
. . . . . . . . . . . . . . . .  Realty Corp 

. . . . . . . . . . . . . . . . . .  Agan, State v 
. . . . . . . . . . . . .  A.L. & N.W., In re 

Alan Stone Excavating, 
Inc . v . Jones Bros., Inc . . . . . . .  

. . . . . . . .  Alegria-Sanchez, State v 
. . . . . . . . . . . . . . . . . .  A.L.K., In re 

A.K.B ., In re  . . . . . . . . . . . . . . . . . .  
. . . . . . . . . . . . . .  Anderson. State v 

Anderson, State v . . . . . . . . . . . . . .  
Appeal of Franklin Smith 

Enters., Inc., In re . . . . . . . . . . .  
Arispe v . Arispe . . . . . . . . . . . . . . .  
Armstrong, State v . . . . . . . . . . . . .  
Ashley W . &Anthony J., In re . . .  
Atlantic Cas . Ins . 

Co., Shierts v . . . . . . . . . . . . . . .  
Ayala, State v . . . . . . . . . . . . . . . . .  

Bailey. State v . . . . . . . . . . . . . . . . . . .  706 
Bak v . Cumberland Cty . 

Hosp . Sys., Inc . . . . . . . . . . . . . . . .  904 
Baldwin. Lowe v . . . . . . . . . . . . . . . . .  275 
B.E.L. &N.D., I n r e  . . . . . . . . . . . . . .  904 
Bethea, State v . . . . . . . . . . . . . . . . . .  275 
Bethea, State v . . . . . . . . . . . . . . . . . .  905 

. . . . . . . . . . . . . . . . . . . . .  Bey, State v 544 
Billingsley v . Keystone 

Foods, LLC . . . . . . . . . . . . . . . . . .  274 
B.J.M., In re  . . . . . . . . . . . . . . . . . . . .  904 
Black Mountain Ctr./N.C. 

Dep't of Health & Human 
Sews., Morgan v . . . . . . . . . . . . . .  904 

Blankenship, State v . . . . . . . . . . . . .  544 
Board of Cty . Comm'rs for 

Rowan Cty., Wilhelm v . . . . . . . . .  278 
Bostick, State v . . . . . . . . . . . . . . . . .  544 
Boylin, Bundy v . . . . . . . . . . . . . . . . .  705 
Branch Banking & Tr . 

Co., Kennedy v . . . . . . . . . . . . . . . .  275 
Branson v . Duke Univ . . . . . . . . . . . .  274 
Brewer v . Brewer . . . . . . . . . . . . . . .  274 
Brown, State v . . . . . . . . . . . . . . . . . .  706 
Brown, State v . . . . . . . . . . . . . . . . . .  706 
Bruce, Joyce 17 . . . . . . . . . . . . . . . . . .  543 
Brumley. State v . . . . . . . . . . . . . . . . .  544 

PAGE 
Buckman. State v . . . . . . . . . . . . . . . .  706 
Bundy v . Boylin . . . . . . . . . . . . . . . . .  705 
Butler v . E.I. DuPont De 

Nemours & Co . . . . . . . . . . . . . . . .  705 
Byers, State v . . . . . . . . . . . . . . . . . . .  706 

Cain. State v . . . . . . . . . . . . . . . . . . . .  706 
Cairn Studios Ltd.. Shockley v . . . . .  275 
Caldwell Cty . Election 

Protests. In re . . . . . . . . . . . . . . . .  543 
Campbell. State v . . . . . . . . . . . . . . . .  544 
Canupp. State v . . . . . . . . . . . . . . . . .  544 
Carroll v . Strickland . . . . . . . . . . . . .  904 
Carter. State v. . . . . . . . . . . . . . . . . . .  275 
Carter. State v . . . . . . . . . . . . . . . . . . .  .5 44 

. . . . . . . . . . . . . . . . . . . .  Case. State v 275 
C.B.. In re . . . . . . . . . . . . . . . . . . . . . .  274 
C.C.M.. In re . . . . . . . . . . . . . . . . . . .  543 
Central Carolina Surgical 

Eye Assocs., P.A., JG 
Winston-Salem. LLC v . . . . . . . . . .  274 

Chappell. State v . . . . . . . . . . . . . . . .  275 
Christmas. State v . . . . . . . . . . . . . . .  544 
Church of God in Christ 

Jesus of Angier. Gibson 
Contrs.. Inc . v . . . . . . . . . . . . . . . . .  543 

City of Concord v . Stafford . . . . . . .  543 
City of Raleigh. Hanson 

Aggregates Southeast. Inc . v . . . .  705 
City of Winston-Salem. Clark v . . . . .  904 
Clark v . City of Winston-Salem . . . .  904 
Clodfelter v . Clodfelter . . . . . . . . . . .  904 
Clodfelter. Staron v . . . . . . . . . . . . . .  905 
Clodfelter. Staron v . . . . . . . . . . . . . .  905 
C.N.S. & B.N.S.. In re . . . . . . . . . . . .  274 
Collie. State v . . . . . . . . . . . . . . . . . . .  275 
Conway. Smithfield 

Fin . Sews.. Inc . v . . . . . . . . . . . . . .  275 
Cook. State v . . . . . . . . . . . . . . . . . . .  706 
Crisp. State v . . . . . . . . . . . . . . . . . . .  275 
C.S.. In re . . . . . . . . . . . . . . . . . . . . . .  904 
Cumberland Cty . Hosp . 

Sys.. Inc.. Bak v . . . . . . . . . . . . . . .  904 

Dancy. State v . . . . . . . . . . . . . . . . . . .  544 
Daniels. State v . . . . . . . . . . . . . . . . . .  544 
Davis. State v . . . . . . . . . . . . . . . . . . .  545 

. . . . . . . . . . . . . . . . . . .  Davis. State v 706 

. . . . . . . . . . . . . . . . . . .  Davis. State v 905 

xxiv 



CASES REPORTED WITHOUT PUBLISHED OPINIONS 

PAGE 
D.A. Wesley Grp., Inc . v . 

Windbrella Prods . Corp . . . . . . . .  543 
Delconte, State v . . . . . . . . . . . . . . . .  905 

. Demas v Terminix Co . . . . . . . . . . . .  705 
Dendy, State v . . . . . . . . . . . . . . . . . . .  276 
Dietriech, State v . . . . . . . . . . . . . . . .  276 
Dubar, State v . . . . . . . . . . . . . . . . . . .  276 
Duke Univ.. Branson v . . . . . . . . . . . .  274 

Eaton Corp.. Kohnen v . . . . . . . . . . .  275 
E.I. DuPont De Nemours 

& Co., Butler v . . . . . . . . . . . . . . . .  705 
Ellis. State v . . . . . . . . . . . . . . . . . . . .  706 
Estate of Best. In re . . . . . . . . . . . . .  705 

Feeney. State v . . . . . . . . . . . . . . . . . .  706 
. . . . . . . . . . .  Forsyth Cty.. Miyares v 543 

Foye. State v . . . . . . . . . . . . . . . . . . . .  276 
Freeman. State v . . . . . . . . . . . . . . . .  905 
Fulton. State v . . . . . . . . . . . . . . . . . .  545 

Garlins. State v . . . . . . . . . . . . . . . . . .  276 
Gaster v . Stanly Cty . 

Bd . of Educ . . . . . . . . . . . . . . . . . .  705 
. . . . . . . . . . . . . . . . . .  Geddie. State v 545 

Gibbs v . Guilford Technical 
Cmty . College . . . . . . . . . . . . . . . .  904 

Gibson Contrs., Inc . v . 
Church of God in Christ 

. . . . . . . . . . . . . . .  Jesus of Angier 543 
Gillispie v . Gillispie . . . . . . . . . . . . . .  543 
Goodson, State v . . . . . . . . . . . . . . . .  276 
Goodwin. State v . . . . . . . . . . . . . . . .  276 

. . . . . . . . . . . . . . . . . .  Graves. State v 545 
Gray. State v . . . . . . . . . . . . . . . . . . . .  276 
Guilford Technical Cmty . 

College. Gibbs v . . . . . . . . . . . . . . .  904 
. . . . . . . . . . . . . . . . . . .  Gulley. State v 545 

Hanson Aggregates Southeast. 
. Inc . v City of Raleigh . . . . . . . . . .  705 

Harleysville Mut . Ins . Co . v . 
. . . . . . . . . .  Nationwide Mut Ins Co 543 

Harris, State v . . . . . . . . . . . . . . . . . . .  905 
Harris Teeter, Inc., Page v . . . . . . . . .  904 

. . . . . . . . . . . . . . . . .  Hatfield, State v 545 
. . . . . . . . . . . . . . . . . .  Hawes. State v 545 

Hawkins, State v . . . . . . . . . . . . . . . .  276 
Hay, State v . . . . . . . . . . . . . . . . . . . . .  545 

. . . . . . . . . . . . . . . . . . . .  Hege, State v 545 

PAGE 
Hemby. State v . . . . . . . . . . . . . . . . . .  545 
Hickson. State v . . . . . . . . . . . . . . . . .  545 
Hildebran. State v . . . . . . . . . . . . . . .  545 
Hill. Little River Soil Farm v . . . . . . .  275 
Hillman. State v . . . . . . . . . . . . . . . . .  546 
Hilton. State v . . . . . . . . . . . . . . . . . . .  546 
Holder. State v . . . . . . . . . . . . . . . . . .  706 
Holder. State v . . . . . . . . . . . . . . . . . .  706 
Hooker. State v . . . . . . . . . . . . . . . . . .  276 
Houck v . Peele . . . . . . . . . . . . . . . . .  543 
Howard. State v . . . . . . . . . . . . . . . . .  707 
Howard. State v . . . . . . . . . . . . . . . . .  707 

. . . . . . . . .  HSL Auto.. Inc.. Oldham v 275 
Hunter. State v . . . . . . . . . . . . . . . . . .  276 
Hutchinson. State v . . . . . . . . . . . . . .  546 

1nreA.L. &N.W. . . . . . . . . . . . . . . . .  705 
1nreA.L.K. . . . . . . . . . . . . . . . . . . . .  274 
1nreA.N.B. . . . . . . . . . . . . . . . . . . . .  705 
In re Appeal of Franklin 

. . . . . . . . . . . . .  Smith Enters., Inc 705 
. . . . . . .  In re Ashley W . & Anthony J 705 

1nreB.E.L. &N.D. . . . . . . . . . . . . . .  904 
1nreB.J.M. . . . . . . . . . . . . . . . . . . . .  904 
In re C.B. . . . . . . . . . . . . . . . . . . . . . .  274 
In re C.C.M. . . . . . . . . . . . . . . . . . . . .  543 
Inre C.N.S. &B.NS . . . . . . . . . . . . . .  274 
In re C.S. . . . . . . . . . . . . . . . . . . . . . .  904 
In re Caldwell Cty . 

Election Protests . . . . . . . . . . . . .  543 
In re Estate of Best . . . . . . . . . . . . . .  705 
In re J.D.S. . . . . . . . . . . . . . . . . . . . . .  904 
In re J.E.P. . . . . . . . . . . . . . . . . . . . . .  705 
In re K.P.P. . . . . . . . . . . . . . . . . . . . . .  274 
InreM.C.&C.H . . . . . . . . . . . . . . . . .  274 
In re M.L. & A.G. . . . . . . . . . . . . . . . .  543 
1nreM.L.J . . . . . . . . . . . . . . . . . . . . . .  274 
In re R.L.F. . . . . . . . . . . . . . . . . . . . . .  543 

. . . . . . . . . . . . . . . . . . . .  1nreR.T.W. 274 
. . . . . . . . . . . . . . . .  1nreS.H. &A.K. 274 

In re T.P. . . . . . . . . . . . . . . . . . . . . . . .  904 
1nreT.S.B. . . . . . . . . . . . . . . . . . . . . .  543 
In re Will of Ivey . . . . . . . . . . . . . . . .  904 

Jackson. State v . . . . . . . . . . . . . . . . .  276 
Jackson. State v . . . . . . . . . . . . . . . . .  546 
Jackson. State v . . . . . . . . . . . . . . . . .  276 
J.D.S.. Inre . . . . . . . . . . . . . . . . . . . .  904 
J.E.P..Inre . . . . . . . . . . . . . . . . . . . . .  705 



CASES REPORTED WITHOUT PUBLISHED OPINIONS 

PAGE 
JG Winston.Salem. LLC v . 

Central Carolina Surgical 
Eye Assocs.. P.A. . . . . . . . . . . . . .  274 

Jones. State v . . . . . . . . . . . . . . . . . . .  276 
Jones Bros., Inc., Alan 

Stone Excavating. Inc . v . . . . . . . .  274 
. . . . . . . . . . . . . . . . . .  Joycew Bruce 543 

Kennedy v . Branch 
Banking & Tr. Co . . . .  

Kennedy. State v . . . . . . .  
Keystone Foods. LLC. 

Billingsley v . . . . . . . .  
Kim. Lyons v . . . . . . . . . .  
Kneller. State v . . . . . . . .  
Kohnen v . Eaton Corp . . 
K.P.P.. In re . . . . . . . . . .  
Kye. Addison v . . . . . . . .  

Little River Soil Farm v . Hill . . . . . .  275 
Locklear. State v . . . . . . . . . . . . . . . . .  546 
Locklear. State v . . . . . . . . . . . . . . . . .  905 
Logan. State v . . . . . . . . . . . . . . . . . . .  277 
Long.Rosav . . . . . . . . . . . . . . . . . . . .  904 
Lowe v . Baldwin . . . . . . . . . . . . . . . .  275 
Lowe's Food Stores. Inc., 

Worsham-Fair v . . . . . . . . . . . . . . .  547 
Lyonsy K m  . . . . . . . . . . . . . . . . . . .  543 
Lyons. State v . . . . . . . . . . . . . . . . . . .  905 

Manning. State v . . . . . . . . . . .  
Mastrom. Inc.. Young v . . . . .  
Matthews. State v . . . . . . . . . .  
M.C.&C.H.. In re  . . . . . . . . .  
McAfee. State v . . . . . . . . . . .  
Medlin. State v . . . . . . . . . . . .  
Merritt. State v . . . . . . . . . . . .  
Mincey. State v . . . . . . . . . . . .  
Miyares v . Forsyth Cty . . . . . .  
M.L. & A.G.. In re . . . . . . . . .  
M.L.J.. In re . . . . . . . . . . . . . .  
Morgan v . Black Mountain 

Ctr./N.C. Dep't of Health 
& Human Sews . . . . . . . . .  

Morgan. State v . . . . . . . . . . .  
Morgan. State v . . . . . . . . . . .  

PAGE 
Nash Health Care Sys., Inc., 

Vaughanv . . . . . . . . . . . . . . . . . . . .  547 
Nationwide Mut . Ins . Co., 

Harleysville Mut . Ins . Co . v . . . . . .  543 
Nelson, State v . . . . . . . . . . . . . . . . . .  277 
Newsom, State v . . . . . . . . . . . . . . . . .  277 
Nixon. State v . . . . . . . . . . . . . . . . . . .  277 

O&M Indus . v . Smith Eng'g Co . . . . .  705 
Ogle v . W&O Masonry . . . . . . . . . . .  904 
Oldham v . HSL Auto., Inc . . . . . . . . .  275 
Osteen, State v . . . . . . . . . . . . . . . . . .  707 
Owens v . Wal-Mart Stores, Inc . . . . .  705 

Page v . Harris Teeter. Inc . . . . . . . . .  904 
Peele. Houck v . . . . . . . . . . . . . . . . . .  543 
Pimental. State v . . . . . . . . . . . . . . . .  547 
Pomeroy v . Tanner Masonry . . . . . .  275 

. . . . . . . . . . . . . . . . . . . .  Pratt. State v 547 
Pratt. State v . . . . . . . . . . . . . . . . . . . .  277 

Ragland. State v . . . . . . . . . . . . . . . . .  277 
Reed. State v . . . . . . . . . . . . . . . . . . . .  277 
Rehm. State v . . . . . . . . . . . . . . . . . . .  547 
Reynolds v . Reynolds . . . . . . . . . . . .  705 
R.L.F.. In re . . . . . . . . . . . . . . . . . . . .  543 
Rosay Long . . . . . . . . . . . . . . . . . . .  904 
R.T.W.. I n r e  . . . . . . . . . . . . . . . . . . . .  274 

S.H.&A.K., In re  . . . . . . . . . . . . . .  
Scarlett, State v . . . . . . . . . . . . . . .  
Seeley. State v . . . . . . . . . . . . . . . . .  
Shierts v . Atlantic Cas . Ins . Co . . .  
Shockley v . Cairn Studios Ltd . . . .  
Shoffner v . Wal-Mart 

Stores, Inc . . . . . . . . . . . . . . . . .  
Simmons, State v . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . .  Smith, State v 
Smith, State v . . . . . . . . . . . . . . . . .  
Smith Eng'g Co., O&M Indus . v . . 
Smithfield Fin . Sews., 

Inc . v . Conway . . . . . . . . . . . . .  
Solomon Bros . Realty 

. . . . . . . . . . . . .  Corp., Adesuyi v 
Southern Pipe, Inc., Threatt v . . . .  
Stafford, City of Concord v . . . . . .  
Stanly Cty . Bd . of Educ., Gaster v . 

. . . . . . . . . . . . .  Staron v Clodfelter 



CASES REPORTED WITHOUT PUBLISHED OPINIONS 

PAGE 
Staron v . Clodfelter . . . . . . . . . . . . . .  905 
State v . Abdullah . . . . . . . . . . . . . . . .  543 
State v . Agan . . . . . . . . . . . . . . . . . . .  706 
State v . Alegria-Sanchez . . . . . . . . . .  544 
State v . Anderson . . . . . . . . . . . . . . .  706 
State v . Anderson . . . . . . . . . . . . . . .  905 
State v . Armstrong . . . . . . . . . . . . . .  544 
State v . Ayala . . . . . . . . . . . . . . . . . . .  544 
State v . Bailey . . . . . . . . . . . . . . . . . .  706 
State v . Bethea . . . . . . . . . . . . . . . . .  275 
State v . Bethea . . . . . . . . . . . . . . . . .  905 
State v . Bey . . . . . . . . . . . . . . . . . . . .  544 
State v . Blankenship . . . . . . . . . . . . .  544 
State v . Bostick . . . . . . . . . . . . . . . . .  544 
State v . Brown . . . . . . . . . . . . . . . . . .  706 
State v . Brown . . . . . . . . . . . . . . . . . .  706 
State v . Bmmley . . . . . . . . . . . . . . . .  544 
State v . Buckman . . . . . . . . . . . . . . .  706 
State v . Byers . . . . . . . . . . . . . . . . . . .  706 
State v . Cain . . . . . . . . . . . . . . . . . . . .  706 
State v . Campbell . . . . . . . . . . . . . . .  544 
State v . Canupp . . . . . . . . . . . . . . . . .  544 
State v . Carter . . . . . . . . . . . . . . . . . .  27.5 
State v . Carter . . . . . . . . . . . . . . . . . .  544 
State v . Case . . . . . . . . . . . . . . . . . . .  275 
State v . Chappell . . . . . . . . . . . . . . . .  275 
State v . Christmas . . . . . . . . . . . . . . .  544 
State v . Collie . . . . . . . . . . . . . . . . . .  275 
State v . Cook . . . . . . . . . . . . . . . . . . .  706 
State v . Crisp . . . . . . . . . . . . . . . . . . .  275 
State v . Dancy . . . . . . . . . . . . . . . . . .  544 
State v . Daniels . . . . . . . . . . . . . . . . .  544 

. . . . . . . . . . . . . . . . . . .  . State v Davis .5 45 
State v . Davis . . . . . . . . . . . . . . . . . . .  706 
State v . Davis . . . . . . . . . . . . . . . . . . .  905 
State v . Delconte . . . . . . . . . . . . . . . .  905 
State v . Dendy . . . . . . . . . . . . . . . . . .  276 
State v . Dietriech . . . . . . . . . . . . . . .  276 
State v . Dubar . . . . . . . . . . . . . . . . . .  276 
State v . Ellis . . . . . . . . . . . . . . . . . . . .  706 
State v . Feeney . . . . . . . . . . . . . . . . .  706 
State v . Foye . . . . . . . . . . . . . . . . . . .  276 
State v . Freeman . . . . . . . . . . . . . . . .  905 
State v . Fulton . . . . . . . . . . . . . . . . . .  545 
State v . Garlins . . . . . . . . . . . . . . . . .  276 
State v . Geddie . . . . . . . . . . . . . . . . .  545 
State v . Goodson . . . . . . . . . . . . . . . .  276 
State v . Goodwin . . . . . . . . . . . . . . . .  276 
State v . Graves . . . . . . . . . . . . . . . . .  545 

PAGE 
State v . Gray . . . . . . . . . . . . . . . . . . .  276 
State v . Gulley . . . . . . . . . . . . . . . . . .  545 
State v . Harris . . . . . . . . . . . . . . . . . .  905 
State v . Hatfield . . . . . . . . . . . . . . . . .  545 

. . . . . . . . . . . . . . . . . . .  State v Hawes 545 
State v . Hawkins . . . . . . . . . . . . . . . .  276 
State v . Hay . . . . . . . . . . . . . . . . . . . .  545 

. . . . . . . . . . . . . . . . . . .  . State v Hege 545 
. . . . . . . . . . . . . . . . .  . State v Hemby 545 
. . . . . . . . . . . . . . . .  . State v Hickson 545 

. . . . . . . . . . . . . . . .  State v Hildebran 545 
State v . Hillrnan . . . . . . . . . . . . . . . . .  546 
State v . Hilton . . . . . . . . . . . . . . . . . .  546 
State v . Holder . . . . . . . . . . . . . . . . . .  706 
State v . Holder . . . . . . . . . . . . . . . . . .  706 
State v . Hooker . . . . . . . . . . . . . . . . .  276 
State v . Howard . . . . . . . . . . . . . . . . .  707 
State v . Howard . . . . . . . . . . . . . . . . .  707 
State v . Hunter . . . . . . . . . . . . . . . . .  276 
State v . Hutchinson . . . . . . . . . . . . . .  546 
State v . Jackson . . . . . . . . . . . . . . . .  276 
State v . Jackson . . . . . . . . . . . . . . . .  276 
State v. Jackson . . . . . . . . . . . . . . . .  546 
State v . Jones . . . . . . . . . . . . . . . . . . .  276 
State v . Kennedy . . . . . . . . . . . . . . . .  276 
State v . Kneller . . . . . . . . . . . . . . . . .  277 
State v . Locklear . . . . . . . . . . . . . . . .  546 
State v . Locklear . . . . . . . . . . . . . . . .  905 
State v . Logan . . . . . . . . . . . . . . . . . .  277 
State v . Lyons . . . . . . . . . . . . . . . . . .  905 
State v . Manning . . . . . . . . . . . . . . . .  546 
State v . McAfee . . . . . . . . . . . . . . . . .  546 
State v . Medlin . . . . . . . . . . . . . . . . . .  546 
State v . Merritt . . . . . . . . . . . . . . . . .  27'7 
State v . Mincey . . . . . . . . . . . . . . . . .  546 
State v . Morgan . . . . . . . . . . . . . . . . .  547 
State v . Morgan . . . . . . . . . . . . . . . . .  707 
State v . Nelson . . . . . . . . . . . . . . . . .  277 
State v . Newsom . . . . . . . . . . . . . . . .  277 
State v . Nixon . . . . . . . . . . . . . . . . . .  277 
State v . Osteen . . . . . . . . . . . . . . . . .  707 
State v . Pimental . . . . . . . . . . . . . . . .  547 
State v . Pratt . . . . . . . . . . . . . . . . . . .  277 
State v . Pratt . . . . . . . . . . . . . . . . . . .  547 
State v . Ragland . . . . . . . . . . . . . . . .  277 
State v . Reed . . . . . . . . . . . . . . . . . . .  277 

. . . . . . . . . . . . . . . . . . .  State v Rehm 547 
State v . Scarlett . . . . . . . . . . . . . . . . .  547 

. State v Seeley . . . . . . . . . . . . . . . . . .  547 



CASES REPORTED WITHOUT PUBLISHED OPINIONS 

PAGE 
. . . . . . . . . . . . . . . .  . State v Simmons 547 

. . . . . . . . . . . . . . . . . .  . State v Smith 547 

. . . . . . . . . . . . . . . . . .  . State v Smith 547 
State v . Taylor . . . . . . . . . . . . . . . . . .  278 

. . . . . . . . . . . . . . . . . . . . .  State v Vick 547 
State v . Wardlaw . . . . . . . . . . . . . . . .  278 
State v . Weldon . . . . . . . . . . . . . . . . .  278 

. . . . . . . . . . . . . . . . .  State v Whitfield 547 
State v . Williams . . . . . . . . . . . . . . . .  278 
State v . Williams . . . . . . . . . . . . . . . .  547 
Stegall Milling Co., Tucker v . . . . . . .  707 
Strickland, Carroll v . . . . . . . . . . . . .  904 

Tanner Masonry. Pomeroy v . . . . . . .  275 
Taylor. State v . . . . . . . . . . . . . . . . . . .  278 
Terminix Co.. Demas v . . . . . . . . . . .  705 
Threatt v . Southern Pipe. Inc . . . . . .  707 
T.P.. In re . . . . . . . . . . . . . . . . . . . . . .  904 
T.S.B.. In re . . . . . . . . . . . . . . . . . . . .  543 
Tucker v . StegalI Milling Co . . . . . . .  707 

Vaughan v . Nash Health 
Care Sys.. Inc . . . . . . . . . . . . . . . . .  547 

PAGE 
Vick. State v . . . . . . . . . . . . . . . . . . . .  547 
Vittitoe v . Vittitoe . . . . . . . . . . . . . . .  278 

W&O Masonry. Ogle v . . . . . . . . . . . .  904 
Wal-Mart Stores. Inc.. Owens v . . . . .  705 
Wal-Mart Stores. Inc., 

Shoffner v . . . . . . . . . . . . . . . . . . . .  905 
Walker v . Walker . . . . . . . . . . . . . . . .  547 
Wardlaw. State v . . . . . . . . . . . . . . . . .  278 
Weldon. State v . . . . . . . . . . . . . . . . . .  278 
Whitfield. State v . . . . . . . . . . . . . . . .  547 
Wilhelm v . Board of Cty . 

Comm'rs for Rowan Cty . . . . . . . .  278 
Will of Ivey. In re . . . . . . . . . . . . . . . .  904 
Williams. State v . . . . . . . . . . . . . . . . .  278 

. . . . . . . . . . . . . . . . .  Williams. State v 547 
Windbrella Prods . Corp., 

D.A. Wesley Grp.. Inc . v . . . . . . . .  543 
Worsham-Fair v . Lowe's 

Food Stores. Inc . . . . . . . . . . . . . .  547 

Young v . Mastrom. Inc . . . . . . . . . . . .  905 



GENERAL STATUTES CITED 

G.S. 

1-38(a) 

1-38(b)(l) 

1-38(b)(2) 

1-52 

1-277(a) 

1A-1 

1D-l5(c) 

6-19.1 

6-21.1 

6-21.5 

7A-66 

7A-289.32(3) 

7B-1109(e) 

7B-llll(a)(2) 

7B-2203(C) 

7B-3201(b) 

McManus v. Kluttz, 564 

McManus v. Kluttz, 564 

McManus v. Kluttz, 564 

Pompano Masonry Corp. v. HDR Architecture, Inc., 401 

In re Adoption of Anderson, 413 

See Rules of Cibd Procedure, infra 

Wallace v. M, M & R, Inc., 827 

Sprinkle v. N.C. Wildlife Res. Comm'n, 721 

Sprinkle v. N.C. Wildlife Res. Comm'n, 721 

In re Hudson, 894 

In re Hudson, 894 

In re J.W.J., T.L.J., D.M.J., 696 

In re J.L.K., 311 

In re J.W.J., T.L.J., D.M.J., 696 

State v. Jackson, 763 

In re S.S.T., 533 

In re J.N.S., 536 

See Rules of Evidence, infra 

State v. Cogdell, 368 

State v. McNeil, 777 

State v. Lanier, 337 

State v. Hedgepeth, 321 

State v. Hedgepeth, 321 

State v. Hedgepeth, 321 

State v. Sakobie, 447 

State v. Teeter, 680 

State v. Sakobie, 447 

State v. Boston, 214 

State v. Hedgepeth, 321 

State v. McDonald, 237 

State v. Boston, 890 

State v. Smith, 2.56 

State v. Smith, 256 

State ex rel. Albright v. Arellano, 609 

In re Adoption of Anderson, 413 

Stockton v. Estate of Thompson, 899 

Rhue v. Pace, 423 

Oakley v. Oakley, 859 

xxix 



GENERAL STATUTES CITED 

G.S. 

62-2(b) 

62-3(23)a 

62-76(~) 

66-58 

75-1.1 

75-16 

75-16.1 

90-95(d)(2) 

90-97 

97-12 

97-29 

97-30 

97-31 

97-38 

97-88 

97-88.1 

105-241.3 

105-278.1(b) 

105-317(a) 

105-317(b) 

122-261 

126-34.1(a)(l) 

143-128 

150B-5 1 (c) 

159-28 

State ex rel. Utils. Comm'n v. 
Carolina Water Sew., Inc., 163 

State ex rel. Utils. Comm'n v. 
Carolina Water Sew., Inc., 163 

State ex rel. Utils. Comm'n v. 
Carolina Water Sew., Inc., 163 

In re Appeal of Appalachian Student Housing Corp., 379 

Godfrey v. Res-Care, Inc., 68 

Godfrey v. Res-Care, Inc., 68 

Godfrey v. Res-Care, Inc., 68 

State v. McDonald, 237 

State v. Brunson, 667 

Jenkins v. Easco Aluminum, 86 

Collins v. Speedway Motor Sports Corp., 113 

Collins v. Speedway Motor Sports Corp., 113 

Collins v. Speedway Motor Sports Corp., 113 

Estate of Apple v. Commercial Courier Express, Inc., 514 

Estate of Apple v. Commercial Courier Express, Inc., 514 

Estate of Apple v. Commercial Courier Express, Inc., 514 

Javurek v. Tax Review Bd., 834 

In re Appeal of Appalachian Student Housing Corp., 379 

In re Appeal of Weaver Inv. Co., 198 

In re Appeal of Weaver Inv. Co., 198 

In re Zollicoffer, 462 

Winbush v. Winston-Salem State Univ., 520 

Pompano Masonry Corp, v. HDR Architecture, Inc., 401 

Deep River Citizens' Coalition v. N.C. 

Dep't of Env't & Natural Res., 206 

Lee v. Wake Cty., 154 

CONSTITUTION O F  UNITED STATES CITED 

Amend. VI State v. Clark, 279 

State v. Jackson, 763 

Amendment VIII State v. McDonald, 237 

Amendment XIV State v. McDonald, 237 

CONSTITUTION OF NORTH CAROLINA CITED 

Art. XI, 9: 1 State v. Sakobie, 447 

XXX 



RULES OF EVIDENCE CITED 

Rule No. 
11 

State v. Cook, 630 
State v. Cook, 630 
In re S.S.T., 533 
State v. Villeda, 431 
State v. Blackstock, 50 
State v. Blackstock, 50 

State v. McNeil, 777 
State v. McNeil, 777 
In re Zollicoffer, 462 

RULES OF CIVIL PROCEDURE CITED 

Davis v. Durham Mental HealthiDev. 
Disabilities Area Auth., 100 

Leverette v. Batts Temp. Servs., Inc., 328 
In re Hudson, 894 

Rhue v. Pace, 423 
Eastway Wrecker Sew., Inc. v. City of Charlotte, 639 

Stetser v. TAP Pharm. Prods., Inc., 1 
Barham v. Hawk, 708 
Barham v. Hawk, 708 
Barham v. Hawk, 708 

Leverette v. Batts Temp. Servs., Inc., 328 
Rhue v. Pace, 423 

Rhue v. Pace, 423 
Barnes v. Wells, 575 
Estate of Carlsen v. Carlsen, 674 
Estate of Carlsen v. Carlsen, 674 
Godfrey v. Res-Care, Inc., 68 

Oakley v. Oakley, 859 

RULES OF APPELLATE PROCEDURE CITED 

Stetser v. TAP Pharm. Prods., Inc., 1 

Bruggerman v. Meditrust Co., LLC, 790 
Henderson v. Henderson, 477 

State ex rel. Utils. Comm'n v. 
Carolina Water Serv., Inc., 163 

McManus v. Kluttz, 564 
McManus v. Kluttz, 564 
Bruggerman v. Meditrust Co., LLC, 790 





CASES 

ARGL-ED AND D E T E R R ~ E D  IN THE 

COURT OF APPEALS 

HARRY E. STETSER, DALE E. NELSON, . 4 u ~  MICHAEL DE MONTBRUN, INDIVIDLALLY 
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1. Appeal and Error- appealability-interlocutory order- 
class certification-writ of certiorari 

Although the trial court's 24 April 2003 order certifying a 
class action was interlocutory in nature and appellate review of 
this interlocutory order is usually inappropriate because the 
order does not affect a substantial right, the Court of Appeals 
exercised its discretion to grant defendants' petition for writ of 
certiorari under N.C. R. App. P. 21. 

2. Conflict of Laws- common law fraud-civil conspiracy- 
tortious concert of action-unfair or deceptive trade 
practices 

A de novo review revealed that the trial court erred by find- 
ing that the common issues of law pertaining to plaintiffs' class 
action including common law fraud, civil conspiracy, concert of 
action, and violation of consumer fraud protection statutes are 
questions of whether defendants violated North Carolina law 
without regard to the location of those plaintiffs or their state of 
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residence and the case is remanded for further findings on the 
state law to be applied to the claims involved, because: (I)  
according to North Carolina's choice of law rules, the law of 
North Carolina would control the procedural matters in this class 
action lawsuit such as determining the statute of limitations, but 
the substantive law of the state where the injury occurred would 
be applied to plaintiffs' claim for common law fraud, civil con- 
spiracy, and tortious concert of action, as well as determining 
what damages were available to plaintiffs for any liability result- 
ing from those claims; (2) the substantive law of the state with 
the most significant relationship or where the injury occurred 
would control plaintiffs' claims for unfair or deceptive trade prac- 
tices and determine the damages available; (3) the trial court's 
application of North Carolina law to a nationwide plaintiff class 
will pass constitutional muster only if the substantive laws of 
each of these states does not materially differ from North 
Carolina's law on plaintiffs' claims, and the trial court failed to 
make any findings of fact regarding the differences between state 
laws which potentially would apply according to the conflict of 
law rules; and (4) the trial court violated due process when it 
failed to make findings to show that North Carolina's contacts 
with all of the claims involved in this class action were not so 
arbitrary as to render unfair application of our law. 

3. Class Actions- factors-common issues of law 
Although defendants contend the trial court erred by finding 

that plaintiffs met the burden of showing the existence of all the 
factors necessary to satisfy N.C.G.S. 3 1A-1, Rule 23(a) for class 
certification, the Court of Appeals already reversed and 
remanded the certification order for other reasons and the trial 
court's further findings of fact on remand will determine whether 
common issues of law are present, whether a class action is the 
appropriate method for disposing of this litigation, and whether 
class certification is appropriate as to the claims against some or 
all of defendants. 

4. Appeal and Error- appealability-interlocutory order- 
denial of motion to amend pleadings-writ of certiorari 

Although defendant appeals from the trial court's 14 April 
2003 order denying its motion to amend its answer, the order 
denying an amendment of the crossclaims for contribution and 
unfair trade practices is interlocutory and did not affect a sub- 
stantial right, because: (I)  although both crossclaims involve 
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some of the same parties and possibly some of the same transac- 
tions as the underlying lawsuit, the crossclaims deal with the 
much different issue of whether the individual defendants are 
liable to the corporate defendants; (2) defendant has not shown 
that it will be subject to two trials on the same issue or that incon- 
sistent verdicts would result if it was involved in two trials as a 
result of the trial court's denial of its motion to amend; and (3) 
even though the Court of Appeals granted defendant's petition for 
certiorari in order to address the merits of this issue, it cannot be 
said that the trial court abused its discretion by concluding that 
amendment of defendant's answer to include crossclaims was 
untimely and prejudicial. 

Appeal by defendants from orders entered 14 April 2003 and 24 
April 2003 by Judge Paul L. Jones in New Hanover County Superior 
Court. Heard in the Court of Appeals 31 March 2004. 

The Blount Law Firm, PL.L.C., by Marvin K. Blount, Jr. and 
Marvin K. Blount, III, and Kline & Specter, PC., by Donald E. 
Haviland, Jr., pro hac vice, and TerriAnne Benedetto, for 
plaintiff-appellees. 

Smi th  Moore LLP, by J. Donald Cowan, Jr. and Shannon R. 
Joseph, and Jones Day, by Daniel E. Reidy, pro hac vice, for 
defendant-appellant TAP Pharmaceutical Products, Inc. 

Womble, Carlyle, Sandridge, & Rice, PLLC, by Pressly M. 
Millen, for defendant-appellant Abbott Laboratories. 

Alston & Bird, LLP, by George 0. Winborne, John J. Barnhardt, 
I I ,  and Lance A. Lawson, and Patterson, Belknap, Webb & 
Tyler, LLP, by William l? Cavanaugh, Jr., pro hac vice, for 
defendant-appellants Johnson & Johnson and Ethicon Endo- 
Surgery, Inc. 

Stubbs & Perdue, HA., by George Mason Oliver and Trawick H. 
Stubbs, Jr., for defendant-appellee Scott Hidalgo. 

Gary S. Parsons, for the North Carolina Association of Defense 
Attorneys, amicus curiae. 

Philip R. Isley, Daniel J. Popeo, pro hac vice, Richard A. Samp,  
pro hac vice, and George M. Teague, for Washington Legal 
Foundation and No,rth Carolina Citizens for Business and 
Industry, amicus curiae. 
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MARTIN, Chief Judge. 

Defendants TAP Pharmaceutical Products, Inc. (TAP), Abbott 
Laboratories (Abbott), Johnson & Johnson (Johnson) and Ethicon 
Endo-Surgery (Ethicon) appeal from the trial court's order certifying 
plaintiffs' class action lawsuit against defendants. Defendant TAP 
also appeals a separate order denying its motion to amend its answer 
to add a crossclaim. 

I. Facts 

Plaintiffs Harry E. Stetser, Dale E. Nelson and Michael de 
Montbrun filed this action in New Hanover County on 31 December 
2001. Plaintiffs allege that defendants inflated the price of the pre- 
scription drug LupronB from 1991 to 2001, thereby defrauding 
patients and insurance companies in North Carolina and throughout 
the United States in violation of the federal Prescription Drug 
Marketing Act (PDMA). LupronB is used to treat patients with 
prostate cancer, endometriosis, female infertility, central precocious 
puberty in children and for preoperative treatment of patients with 
uterine fibroid-caused anemia. LupronB, which is only available in 
liquid form, is administered by injection, usually in a doctor's office 
or hospital setting. 

A. Parties 

Defendants Abbott and Takeda are the joint owners of defendant 
TAP. TAP manufactures Lupron@. Takeda is a Japanese corporation, 
with headquarters in Osaka, Japan. Takeda's United States headquar- 
ters is located in Illinois. Abbott and TAP'S principal offices are 
located in Illinois as well. On 3 October 2001, defendant TAP entered 
a plea of guilty to federal criminal charges stemming from an alleged 
conspiracy to violate the PDMA by inflating the price of LupronB. 
Defendant TAP agreed to repay the federal government for the over- 
charges to Medicare and other federal programs as a result of the 
PDMA violations. 

Defendant Johnson is headquartered in New Jersey, while its 
wholly-owned subsidiaries Ethicon and Indigo both have headquar- 
ters in Ohio. Indigo markets the "LASEROPTIC Treatment System," a 
procedure used to treat patients with enlarged prostate glands having 
a condition known as benign prostatic hyperplasia. 

Individual defendants David Jett, Christopher Coleman, and Scott 
Hidalgo were employees of Indigo during the period at issue in this 
lawsuit. Defendant Eddy James Hack was the owner of Oncology 
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Solutions, also known as International Oncology Network, which was 
a community-based oncology network. Jett and Coleman are resi- 
dents of North Carolina, while Hidalgo and Hack are residents of the 
state of Florida. Jett, Coleman, Hidalgo and Hack pled guilty to a 
criminal information charging them with conspiracy to violate the 
PDMA in connection with the diversion and marketing of LupronB. 

B. Members of Plaintiff Class 

The named plaintiffs, Harry E. Stetser, Dale E. Nelson and 
Michael de Montbrun, are all residents of North Carolina. The remain- 
ing members of the class are: 

All persons and entities in North Carolina and throughout the 
United States who paid any portion of the cost of LupronB based 
upon, in whole or in part, the published AWP for LupronB (andlor 
ZoladexB in LCA states). Excluded from the Class are De- 
fendants, any entity in which Defendants have a controlling inter- 
est, and their legal representatives, heirs, successors, and any 
governmental entities. 

According to plaintiffs, three types of individual patients were disad- 
vantaged by defendants' marketing scheme: (1) Government 
Assistance Patients (including individuals who relied on government 
assistance programs to pay, partially or in full, the cost of their med- 
ical care, including Medicare, Medicaid, and TRICARE [formerly 
known as CHAMPUS]); (2) Private Assistance Patients (including 
patients whose medical care was paid for in part or totally by private 
health insurance carriers); and (3) No Assistance Patients (individu- 
als who had no insurance or government assistance to cover their 
medical costs). Although the federal government reached a settle- 
ment with several of the defendants, the settlement did not include 
reimbursement to individuals who were overcharged co-payments for 
LupronB as a result of this conspiracy, nor did the settlement include 
reimbursement of private health insurance carriers for their alleged 
overpayments. Therefore, the plaintiff class includes individuals with 
no insurance nor government assistance, individuals who made co- 
payments for LupronB while covered by government assistance pro- 
grams, individuals who made co-payments while covered by private 
medical insurance, and private health insurance carriers. 

C. Allegations 

Plaintiffs allege defendants created an elaborate scheme in order 
to profit illegally from the sale of LupronO throughout the United 
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States. Plaintiffs contend defendants used several methods to inflate 
the average wholesale price (AWP) of LupronB. Government pro- 
grams and private insurers usually set the amount of reimbursement 
to medical providers based upon the published AWP. The AWP also 
affects the amount of patients' co-payments made when they receive 
prescription drugs. The AWP is listed in a pharmaceutical industry 
publication called the Red Book. The plaintiffs allege defendants 
deliberately reported a higher AWP to the Red Book, which increased 
reimbursement and co-payment amounts for government insurers, 
private insurers and patients. 

Plaintiffs further contend defendants encouraged medical 
providers to administer LupronB by selling the drug to them at its 
actual cost. Therefore, the medical providers were charging patients, 
private insurance companies and the government the higher AWP 
while paying a lower actual cost of the drug. The difference between 
the amount medical providers charged for LupronB and the cost they 
paid to acquire the drug accrued to the medical providers. Defendants 
referred to this difference in internal memos as "spread", "return to 
practice," "return on investment" or "profit". 

Plaintiffs also allege defendants would provide free samples of 
Lupron@ to medical providers and encourage them to seek reim- 
bursement from the government programs, private insurers, or indi- 
vidual patients for those free samples. The misuse of these free 
samples by medical providers further inflated the AWP by increas- 
ing market demand for LupronB. Also, defendants offered illegal 
incentives to medical providers to encourage them to use LupronB, 
including promises of debt repayment, trips to resort areas, and free 
consulting services. Plaintiffs allege these actions encouraged physi- 
cians to use LupronB and thereby increased the AWP of LupronB 
even further. 

The LupronB price inflation scheme was a direct violation of the 
PDMA. Several of defendant TAP'S employees, as well as several 
physicians, were indicted for conspiracy to violate the PDMA. As 
noted above, defendant TAP pled guilty to the federal criminal con- 
spiracy charges, along with individual defendants Jett, Coleman, 
Hidalgo and Hack. 

D. Procedural Historv 

Plaintiffs filed this lawsuit on 31 December 2001, asserting claims 
for unjust enrichment, fraud, civil conspiracy, concert of action/ 
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aiding and abetting and violation of various consumer fraud and 
antitrust laws. Motions by defendants TAP and Abbott to dismiss, 
as well as to stay or dismiss the lawsuit pursuant to N.C. Gen. Stat. 
$ 75-12.1, were denied on 13 May 2002, as were motions to dismiss 
pursuant to Rule 12(b)(6) by defendants Johnson, Ethicon and Indigo. 

Defendant TAP filed its answer to the complaint on 29 April 2002. 
Defendants Johnson, Ethicon and Indigo filed a separate answer on 
29 April 2002. Defendant Abbott's answer was filed on 1 May 2002. All 
defendants asserted affirmative defenses in their answers, but did not 
include any crossclaims. 

On 28 May 2002, plaintiffs asked the trial court to certify a plain- 
tiff class consisting of 

[all1 persons in North Carolina and throughout the United States 
who paid any portion of the cost of Lupron@, which cost was 
based upon, in whole or in part, the published AWP for Luprona. 

The trial court entered a scheduling order for discovery on the ques- 
tion of class certification on 22 August 2002, which it amended on 19 
September 2002. 

Defendants TAP, Abbott and Johnson filed a motion to compel on 
8 November 2002, requesting that the trial court order plaintiffs to 
submit settlement agreements entered into with the individual 
defendants Jett, Coleman, Hidalgo and Hack. Plaintiffs' counsel 
asserted that plaintiffs settled their claims against the individual 
defendants approximately three months before the motion to compel 
was filed. Defendants argued that the settlement agreements were 
final and the case should be removed to federal court. Plaintiffs 
responded that they could not produce the settlement agreement with 
the individual defendants because the agreements were not complete. 
The trial court denied defendants' motion to compel by an order filed 
26 November 2002. 

Defendants removed the lawsuit to federal court on 26 November 
2002, basing their motion on diversity of citizenship. Defendants 
also moved to sever the individual defendants from the lawsuit. 
Plaintiffs filed a motion to remand the case to North Carolina state 
court. The federal district court ruled that the settlement between 
plaintiffs and the individual defendants was not "final nor binding at 
the time of removal." Without a "final" settlement, the individual 
defendants could not be removed from the lawsuit. Unless individual 
defendant Coleman was removed from the lawsuit, no diversity of 
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citizenship existed to give the federal court jurisdiction. The district 
court remanded the lawsuit to North Carolina state court and 
denied plaintiffs' motion for punitive sanctions in an order filed 20 
December 2002. 

On 9 January 2003, plaintiffs requested the trial court's prelimi- 
nary approval of the settlement reached with the individual defend- 
ants Jett, Coleman, Hidalgo and Hack. On 3 February 2003, defendant 
TAP moved for leave to amend its answer to assert a crossclaim 
against the individual defendants, seeking contribution as well as 
recovery for tortious interference with contract and unfair trade prac- 
tices. The trial court denied the motion to amend in an order filed 14 
April 2003, stating that no basis existed "for tolling of the time within 
which Defendant was required to assert its Crossclaim." 

On 24 April 2003, the trial court granted plaintiffs' motion for cer- 
tification of the class action. Defendants TAP, Abbott, Johnson, 
Ethicon and Indigo immediately appealed. 

After the record on appeal was filed 10 July 2003, plaintiffs filed 
several motions with this Court requesting dismissal of defendants' 
briefs and sanctions. The trial court's 24 April 2003 order specifically 
exempted defendant Takeda from its order. Takeda had appealed the 
trial court's order entered 17 October 2002 denying Takeda's motion 
to dismiss for lack of jurisdiction, and this Court reversed that deci- 
sion, holding that North Carolina had no personal jurisdiction over 
Takeda. Stetser v. TAP Pharmaceutical Products, 162 N.C. App. 518, 
591 S.E.2d 572 (2004). Therefore, defendant Takeda is not properly 
considered part of this lawsuit or this appeal. 

E. Similar Lawsuits 

On 9 October 2001, in the State Superior Court of New Jersey, 
Cape May County, named plaintiff Bernard Walker filed an action 
against defendants TAP, Abbott and Takeda, alleging claims of unjust 
enrichment, fraud, civil conspiracy/concert of action and violations of 
consumer protection statutes. Walker alleged that defendants created 
a price-fixing scheme that inflated the price of LupronB, affecting 
Medicare Part B patients. By an order on 29 August 2003, the class 
certified in New Jersey state court was defined as: "All persons and 
entities in New Jersey who paid any portion of the cost of LupronB 
from 1991 to the present which cost was based, in whole or in part on 
the AWP for Lupron (andlor Zoladex)." Plaintiff Walker's request for 
certification of a nationwide plaintiff's class was denied. 
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On 28 June 2002, in the Superior Court of Arizona, Maricopa 
County, named plaintiff Robert J. Swanston filed an action against 
defendants TAP, Abbott, Takeda, Johnson, Ethicon, Indigo, Jett, 
Coleman, Hack, and Hidalgo, along with several other individual 
and corporate defendants. Swanston's complaint sought certification 
of a class that included "[all1 persons and entities in Arizona and 
throughout the United States who paid any portion of the cost of 
LupronB, ZoladexB, or other prostate cancer and prescription drugs 
manufactured, marketed, sold and distributed by Defendants, which 
cost was based, in whole or in part, upon the published AWPs for 
these drugs." The complaint set out claims for unjust enrichment, 
fraud, civil conspiracy, concert of action and violation of consumer 
protection statutes. 

In the Federal District of Massachusetts United States District 
Court, an action was filed by several corporate plaintiffs, including 
named plaintiffs Empire Healthchoice, Inc., Blue Cross and Blue 
Shield of Florida, Inc., Health Options, Inc., and Trigon Insur- 
ance Company. This litigation was based upon an alleged illegal 
marketing and sales scheme for LupronB by defendants TAP, Abbott 
and Takeda. 

On 12 March 2002, the Circuit Court of the First Judicial Circuit 
of Williamson County, Illinois certified a national class action lawsuit. 
The named plaintiff, Acie C. Clark, sued defendants TAP, Abbott, and 
Takeda based upon improper marketing of LupronB. The class 
included: "All individuals or non-ERISA third-party payor entities in 
the United States who paid any portion of the 20% co-payment or 
deductible amount for beneficiaries under the Medicare Part B for 
LupronB during the period 1993 through the present (the class 
period)." This class certification has been affirmed by the Illinois 
Court of Appeals in Clark v. TAP Pharmaceutical Products, Inc., 798 
N.E.2d 123 (Ill. App. Ct. 2003). 

11. Interlocutorv Certification Order 

Defendants argued thirty-five of their thirty-six assignments of 
error contained in the record on appeal. The remaining assignment of 
error is deemed abandoned. N.C. R. App. P. 28(a). 

[I] Plaintiffs argue that the order certifying the class action is inter- 
locutory and defendants' appeal should be dismissed. "An interlocu- 
tory order is one made during the pendency of an action, which does 
not dispose of the case, but leaves it for further action by the trial 
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court in order to settle and determine the entire controversy." 
Veazey v. Durham, 231 N.C. 357, 362, 57 S.E.2d 377, 381 (1950). "An 
appeal from a nonappealable interlocutory order is fragmentary and 
premature and will be dismissed." Hoots v. Pryor, 106 N.C. App. 
397, 400, 417 S.E.2d 269, 272, disc. rev. denied, 332 N.C. 345, 421 
S.E.2d 148 (1992) (citation omitted). However, if a trial court enters 
"a final judgment as to one or more but fewer than all of the claims or 
parties" and "there is no just reason for delay," the interlocutory 
appeal can be reviewed. N.C. Gen. Stat. 1A-1, Rule 54(b). An 
interlocutory appeal also "may be taken from every judicial order or 
determination of a judge of a superior or district court, upon or 
involving a matter of law or legal inference, whether made in or out 
of session, which affects a substantial right claimed in any action or 
proceeding[.]" N.C. Gen. Stat. § 1-277(a) (2003); see also N.C. Gen. 
Stat. D 7A-27(d) (2003). 

None of the parties here deny that the 24 April 2003 order cer- 
tifying the class action was interlocutory in nature. However, de- 
fendants argue that appellate review of this interlocutory order is 
appropriate because the order affects a substantial right. In order to 
determine whether a substantial right has been affected "[elssentially 
a two-part test has developed-the right itself must be substantial 
and the deprivation of that substantial right must potentially work 
injury if not corrected before appeal from final judgment." Pavco 
Hotels v. Piedmont Natural Gas Co., 332 N.C. 288, 292, 420 S.E.2d 
426, 428 (1992) (quoting Goldston v. American Motors Corp., 326 
N.C. 723, 392 S.E.2d 735 (1990)). "If the appellant's rights 'would be 
fully and adequately protected by an exception to the order that could 
then be assigned as error on appeal after final judgment,' there is no 
right to an immediate appeal." Home v. Nobility Homes, Inc., 88 N.C. 
App. 476, 477, 363 S.E.2d 642, 643 (1988) (quoting Bailey v. Gooding, 
301 N.C. 205, 2 10, 270 S.E.2d 431, 434 (1980)). "Whether a substantial 
right will be prejudiced by delaying appeal must be determined on a 
case by case basis." Stafford v. Stafford, 133 N.C. App. 163, 165, 515 
S.E.2d 43, 45 (citing Bernick v. Jurden, 306 N.C. 435, 293 S.E.2d 405 
(1982)); aff'd per curiam, 351 N.C. 94, 520 S.E.2d 785 (1999). 

The denial of class certification has been found to be an inter- 
locutory order that affects a substantial right, meaning that such 
orders are, in most cases, immediately appealable. See Frost v. 
Mazda Motors of Am., Inc., 353 N.C. 188, 540 S.E.2d 324 (2000); 
Dublin v. UCR, Inc., 115 N.C. App. 209, 444 S.E.2d 455, disc. rev. 
denied, 337 N.C. 800, 449 S.E.2d 569 (1994); Crow v. Citicorp 
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Acceptance Co., 79 N.C. App. 447, 339 S.E.2d 437 (1986), rev'd on 
other grounds, 319 N.C. 274, 354 S.E.2d 459 (1987); Perry v. 
Cullipher, 69 N.C. App. 761, 318 S.E.2d 354 (1984). Conversely, 
"no order allowing class certification has been held to similarly 
affect a substantial right such that interlocutory appeal would be per- 
mitted." Frost, 353 N.C. at 193, 540 S.E.2d at 328; see also 
Faulkenbury v. Teachers' & State Employees' Retirement System, 
108 N.C. App. 357, 374-75,424 S.E.2d 420, 429, aff'd per curiam, 335 
N.C. 158,436 S.E.2d 821 (1993). However, these general rules are not 
dispositive of this case, because each interlocutory order must be 
analyzed to determine whether a substantial right is jeopardized by 
delaying the appeal. "It is usually necessary to resolve the question 
in each case by considering the particular facts of that case and the 
procedural context in which the order from which appeal is sought 
was entered." Waters v. Personnel, Inc., 294 N.C. 200, 208, 240 S.E.2d 
338, 343 (1978). 

Defendants here argue their substantial rights are affected by 
the trial court's certification order and those rights can only be 
protected by an immediate appeal. Defendants contend the class cer- 
tification order violates their due process rights because it applies 
North Carolina law to plaintiffs' claims throughout the nation. 
Defendants also argue the order creates the possibility they will face 
more than one trial on the same factual issues which may result in 
inconsistent verdicts. Plaintiffs contend defendants' appeal should be 
dismissed in its entirety because it is premature and no substantial 
right is affected. 

Plaintiffs base their argument for dismissal upon the Frost and 
Faulkenbury cases. In both of those cases, our appellate courts found 
that an interlocutory order allowing class certification did not affect 
a substantial right. See Frost, 353 N.C. at 194, 540 S.E.2d at 328; 
Faulkenbury, 108 N.C. App. at 375,424 S.E.2d at 429. In Faulkenbury, 
the defendants sought interlocutory review alleging the named plain- 
tiff lacked standing to represent the class, individual issues predomi- 
nated over common issues, and the class action was not an efficient 
method to resolve the case because it was "complex, expensive and 
time consuming." Faulkenbury, 108 N.C. App. at 375, 424 S.E.2d at 
429. Similarly, the defendants in Frost challenged the trial court's 
interlocutory order granting class certification on grounds the plain- 
tiffs lacked representative capacity and the class claims differed too 
much to be adjudicated as a class action. Frost, 353 N.C. at 194, 540 
S.E.2d at 328. The arguments for interlocutory appeal in both cases 
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were based upon the trial court's application of the class action cri- 
teria listed in Rule 23(a) and discussed in Crow v. Citicorp 
Acceptance Co., 319 N.C. 274, 354 S.E.2d 459 (1987). 

Defendants in this case raise essentially the same arguments 
about the trial court's application of the class action criteria. 
However, unlike Frost and Faulkenbury, here defendants argue the 
trial court's order violates their due process rights and exposes them 
to multiple trials with possibly conflicting verdicts. Although defend- 
ants' arguments differ from those presented in Frost and 
Faulkenbury, we do not find them persuasive. We hold the trial 
court's interlocutory class certification order did not affect a sub- 
stantial right. 

However, defendants have asked alternatively that this Court 
treat their appeal as a petition for certiorari according to Rule 
21(a)(l). "[A] writ of certiorari will only be issued upon a showing of 
appropriate circumstances in a civil case where the right to appeal 
has been lost by failure to take timely action or where no right to 
appeal from an interlocutory order exists." Graham v. Rogers, 121 
N.C. App. 460, 464, 466 S.E.2d 290, 293 (1996). We recognize the 
significance of the issues in dispute in this action; the order which 
defendants request that we review affects numerous individuals 
and corporations and involves a substantial amount of potential lia- 
bility. As a result of the significant impact of this lawsuit, the im- 
portance of the issues involved and the need for efficient adminis- 
tration of justice, we exercise our discretion to reach the merits of 
defendants' appeal and grant the petition for writ of certiorari 
according to Rule 21. 

111. Choice of Law 

[2] Defendants assign error to the trial court's finding that the com- 
mon issues of law pertaining to the class are questions of whether 
defendants violated North Carolina law. This finding has the effect of 
applying North Carolina law to class plaintiffs' claims, although the 
plaintiffs themselves are located throughout the United States. 
Defendants argue this order ignores North Carolina's conflict of law 
rules and violates defendants' and out-of-state class plaintiffs' sub- 
stantive due process rights. Plaintiffs respond that it is appropriate to 
use North Carolina law because our substantive law does not differ 
substantially from the law in other states and defendants' purported 
behavior is unlawful throughout the country. 
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A. The Trial Court's Findings 

As part of the 24 April 2003 certification order, the trial court 
made the following findings of fact: 

22. There are questions of fact and law common to the Class, 
which common questions predominate over any questions 
affecting only individual members. Included among these 
common questions are the following: 

a. Whether the defendants engaged in the common, fraudu- 
lent scheme and conspiracy alleged; 

b. The scope and impact of TAP'S guilty plea, and whether 
the same admits certain aspects of the fraudulent scheme 
and conspiracy alleged; 

c. Whether and to what extent the defendants' unlawful pro- 
vision of free samples of LupronB to doctors, to which 
TAP pled guilty, caused injury and damages to the Class; 

d. Whether the defendants unlawfully inflated and otherwise 
misrepresented the AWPs for LupronB through the Red 
Book and other publications; 

e. Whether the defendants unlawfully promoted the spread 
between the Red Book AWP for LupronB and the actual 
cost to doctors as part of a common, fraudulent scheme 
and conspiracy to promote the sale of LupronB; 

f. Whether the defendants engaged in a pattern and practice 
of deceiving and defrauding the Class and concealing their 
unlawful scheme and conspiracy; 

g. Whether the defendants' fraudulent scheme as alleged 
constitutes a violation of the North Carolina Consumer 
Fraud Act, N.C.G.S. $8 75-1, et seq.; 

h. Whether the defendants violated the North Carolina com- 
mon law of fraud; 

i. Whether the defendants engaged in a conspiracy, con- 
certed action, or aiding and abettinglfacilitating in viola- 
tion of North Carolina law; and 

j. Whether and to what extent the plaintiffs and the members 
of the Class are entitled to relief and, if so, the nature of 
such relief. 
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The trial court did not make any further findings within its order indi- 
cating that any state law other than North Carolina's would be 
applied to any of the plaintiffs' claims, and made no specific findings 
regarding the choice of law issue. However, it is implicit within the 
order that North Carolina law would be applied to all plaintiffs and all 
plaintiffs' claims, without regard to the location of those plaintiffs or 
their state of residence. This finding effectively works as a conclu- 
sion of law that North Carolina law would govern the dispute 
between the plaintiff class and defendants. 

B. Standard of Review 

A trial court's application of North Carolina's conflict of law rules 
is a legal conclusion which this Court reviews under a de novo stand- 
ard. In addition, defendants argue their due process rights are vio- 
lated by the trial court's order. "It is well settled that de novo review 
is ordinarily appropriate in cases where constitutional rights are 
implicated." Piedmont Triad Reg% Water Auth. v. Sumner Hills, Inc., 
353 N.C. 343, 348, 543 S.E.2d 844, 848 (2001). In de novo review, "the 
appellate court will determine (I) whether the trial court's conclu- 
sions of law support its judgment or determination, (2) whether the 
trial court's conclusions of law are supported by its findings of fact, 
and (3) whether the findings of fact are supported by a sufficiency of 
the evidence." Bledsole v. Johnson, 357 N.C. 133, 138, 579 S.E.2d 379, 
381 (2003) (quoting Turner v. Duke University, 325 N.C. 152, 165,381 
S.E.2d 706, 714 (1989)). 

C. Conflicts of Law 

The allegations contained in the complaint here raised several 
distinct bases for recovery. The trial court certified four of these 
issues as common issues of law for the plaintiff class: common law 
fraud, civil conspiracy, concert of action and violation of consumer 
fraud protection statutes. To determine the appropriateness of the 
trial court's application of North Carolina law to all plaintiffs' claims, 
we must first determine what law should be applied to those claims 
according to our conflict of law rules. 

"Our traditional conflict of laws rule is that matters affecting the 
substantial rights of the parties are determined by lex loci, the law of 
the situs of the claim, and remedial or procedural rights are deter- 
mined by lex fori, the law of the forum. For actions sounding in tort, 
the state where the injury occurred is considered the situs of the 
claim." Boud~eau v. Baughman, 322 N.C. 331, 335, 368 S.E.2d 849, 
853-54 (1988) (citation omitted). Therefore, for the causes of action 
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that are normally considered to be torts (common law fraud, civil 
conspiracy and tortious acting in concert), the law of the state where 
the plaintiff was injured controls the outcome of the claim. 

In contrast, "[aln action for unfair or deceptive acts or practices 
is 'the &eation of statute. It is, therefore . . . neither wholly tortious 
nor wholly contractual in nature." Bernard v. Central Carolina h c k  
Sales, 68 N.C. App. 228,230,314 S.E.2d 582,584, disc. rev. denied, 311 
N.C. 751, 321 S.E.2d 126 (1984) (quoting Slaney v. Westwood Auto, 
Inc., 322 N.E.2d 768, 779 (Mass. 1975)). The conflict of law rule 
regarding the substantive law to be applied to unfair or deceptive 
trade practices, however, is subject to a split of authority within our 
courts. One panel of this Court held that "the law of the state having 
the most significant relationship to the occurrence giving rise to 
the action" should be applied to the claim. Andrew Jackson Sales v. 
Bi-Lo Stores, 68 N.C. App. 222, 225, 314 S.E.2d 797, 799 (1984) (citing 
Michael v. Greene, 63 N.C. App. 713,306 S.E.2d 144 (1983)). However, 
a different panel of this Court criticized that holding, stating the bet- 
ter rule is that "the law of the state where the injuries are sustained 
should govern" claims under N.C. Gen. Stat. 5 75-1.1. United Virginia 
Bank v. Air-Lift Associates, 79 N.C. App. 315, 321, 339 S.E.2d 90, 93 
(1986) (quoting ITCO Corp v. Michelin Tire Corp., 722 F.2d 42, 49-50, 
n.11 (4th Cir. 1983), cert. denied, 469 U.S. 1215, 84 L. Ed. 2d 337 
(1985)). The United Virginia court stated that the "most significant 
relationship" test, normally applied to claims under the UCC, should 
not be applied in unfair trade practices claims. See United Virginia, 
79 N.C. App. at 322,339 S.E.2d at 94. As a result of this split of author- 
ity, which has not been resolved by our Supreme Court, we will ana- 
lyze the trial court's order under both standards. 

Ordinarily, statutes of limitation are considered to be procedural 
rules for conflicts of law purposes. See Boudreau, 322 N.C. at 340,368 
S.E.2d at 857; Sun Oil Co. v. Wortman, 486 U.S. 717, 100 L. Ed. 2d 743 
(1988). "And the law of the place where rights were acquired or lia- 
bilities incurred also governs the award of damages, they being sub- 
stantive in nature." Transportation, Inc. v. Strick Corp., 16 N.C. App. 
498, 500, 192 S.E.2d 702, 704 (1972), rev'd on other grounds, 283 N.C. 
423, 196 S.E.2d 711 (1973); see also Ivey v. Rollins, 250 N.C. 89, 108 
S.E.2d 63 (1959) (applying substantive law of state where plaintiff 
injured to determine damages), rev'd on other grounds by Greene v. 
Nichols, 274 N.C. 18, 161 S.E.2d 521 (1968); Robinson v. Leach, 133 
N.C. App. 436, 514 S.E.2d 567, disc. rev. denied, 350 N.C. 835, 539 
S.E.2d 293 (1999). 
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Therefore, according to North Carolina's choice of law rules, as 
traditionally applied, the law of North Carolina would control the pro- 
cedural matters in this class action lawsuit, such as determining the 
statute of limitations. However, the substantive law of the state where 
the injury occurred would be applied to the plaintiffs' claims for com- 
mon law fraud, civil conspiracy and tortious concert of action, as well 
as determining what damages were available to plaintiffs for any lia- 
bility resulting from those claims. The substantive law of the state (1) 
with the most significant relationship or (2) where the injury 
occurred would control plaintiffs' claims for unfair or deceptive trade 
practices and determine the damages available. 

D. North Carolina's Substantive Law 

In its order, the trial court did not distinguish between the sub- 
stantive and procedural law of North Carolina, nor did it make any 
finding or conclusion that North Carolina's substantive law should 
govern plaintiffs' claims. Instead, the trial court held that the common 
issues of law which must be found to certify the plaintiffs' class were 
common issues of North Carolina law. This analysis is an indirect way 
of stating that plaintiffs' claims would be determined according to 
North Carolina's substantive law. 

Defendants argue the trial court's choice of North Carolina law 
violates due process rules established by the United States Supreme 
Court in the recent past. The case of Phillips Pet~oleum Co. v. Shutts, 
472 U.S. 797, 86 L. Ed. 2d 628 (1985), appears to be directly on point 
in this matter. In Shutts, a group of plaintiffs sued an oil company, 
seeking recovery of interest payments owed to them by the company. 
Id .  "The Kansas courts applied Kansas contract and Kansas equity 
law to every claim in this case, notwithstanding that over 99% of the 
gas leases and some 97% of the plaintiffs in the case had no apparent 
connection to the State of Kansas except for this lawsuit." Shutts, 472 
U.S. at 814-15, 86 L. Ed. 2d at 643-44. However, despite this blanket 
application of one state's law, the Supreme Court held that "[tlhere 
can be no injury in applying Kansas law if it is not in conflict with that 
of any other jurisdiction connected to this suit." Shutts, 472 U.S. at 
816, 86 L. Ed. 2d at 645. 

Applying the holding in Shutts to the case at bar, the trial court's 
unsubstantiated choice to apply North Carolina law to the plaintiffs' 
claims does not violate defendants' due process rights unless a mate- 
rial difference exists between North Carolina law and the law of 
another jurisdiction connected with this lawsuit. Because the trial 
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court certified this class as a nationwide plaintiffs' class, we must 
therefore assume that plaintiffs are located in each state, meaning 
that all fifty states are jurisdictions connected with this lawsuit. 
The trial court's application of North Carolina law to a nationwide 
plaintiff class will pass constitutional muster only if the substantive 
laws of each of these states does not materially differ from North 
Carolina's law on plaintiffs' claims. 

1. Civil Conspiracv 

In North Carolina law, "[tlhe elements of a civil conspiracy are: 
(1) an agreement between two or more individuals; (2) to do an 
unlawful act or to do a lawful act in an unlawful way; (3) resulting in 
injury to plaintiff inflicted by one or more of the conspirators; and (4) 
pursuant to a common scheme." Privette v. University of North 
Carolina, 96 N.C. App. 124, 139, 385 S.E.2d 185, 193 (1989) (citing 
Jones v. City ofGreensboro, 51 N.C. App. 571,277 S.E.2d 562 (1981)). 
A majority of states require proof that the conspirators complete an 
overt act in furtherance of the conspiracy before they can be found 
liable.' See AmSouth Bank, N.A. v. Spigener, 505 So. 2d 1030 (Ma. 
1986), Applied Equipment Cow.  v. Litton Saudi  Arabia, Ltd., 869 
P.2d 454 (Cal. 1994); Nelson v. Elway, 908 P.2d 102 (Colo. 1995); H a w  
v. King, 835 A.2d 953 (Conn. 2003); Weishapl v. Sowers, 771 A.2d 1014 
(D.C. 2001); Fritz v. Johnston, 807 N.E.2d 461 (Ill. 2004); McClure v. 
Owens Coming Fiberglas Cow.,  720 N.E.2d 242 (Ill. 1999); Wright v. 
Brooke Group, Ltd., 652 N.W.2d 159 (Iowa 2002); State ex rel. Mays 
v. Ridenhour, 811 P2d 1220 (Kan. 1991); Louisiana v. Mcllhenny, 9 
So. 2d 467 (La. 1942); Alleco, Inc. v. Harry & Jeanette Weinberg 
Found., Inc., 665 A.2d 1038 (Md. 1995); Adm. Ins. Co. v. Columbia 
Casualty Ins. Co., 486 N.W.2d 351 (Mich. Ct. App. 1992); Schumacker 
v. Meridian Oil Co., 956 P.2d 1370 (Mont. 1998); Appeal of 
A m a g a n i a n ,  784 A.2d 1185 (N.H. 2001); Gosden v. Louis, 687 N.E.2d 
481 (Ohio Ct. App. 1996); GMH Assocs., Inc. v. Prudential Realty 
Group, 752 A.2d 889 (Pa. Super. Ct. 2000); Franken,bach v. Rose, - 

1. According to a chart presented by plaintiffs and labeled Exhibit 16 MMM, the 
following states require evidence of an overt act to find liability for civil conspiracy: 
Alabama, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, District of 
Columbia, Florida, Georgia, Hawaii, Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, 
Louisiana, Maine, Maryland, Massachusetts, Michigan, Minnesota, Missouri, Montana, 
Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, New York, North 
Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, South Dakota, Tennessee, Texas, 
Utah, Vermont, Virginia, Washington, West Virginia, Wisconsin, and Wyoming. This 
chart was submitted with the affidavit by attorney John Haviland, as part of plaintiffs' 
motion for class certification. On the chart, North Carolina was erroneously identified 
as a state that required an overt act to find liability for civil conspiracy. 
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S.W.3d - (Tenn. Ct. App. 2004); Juhl v. Airington, 936 S.W.2d 640 
(Tex. 1996); Waddoups v. Amalgamated Sugar Co., 54 P.3d 1054 
(Utah 2002). In contrast, North Carolina law does not require proof 
that defendant committed an "overt act" in furtherance of the con- 
spiracy; instead a defendant has engaged in a civil or criminal con- 
spiracy upon the making of the agreement. See State v. Gallimore, 
272 N.C. 528, 158 S.E.2d 505 (1968); Privette u. University of North 
Carolina, 96 N.C. App. 124, 385 S.E.2d 185 (1989). Several states 
require the additional element of an intent to i n j ~ r e . ~  See Stillinger & 
Napier v. Central States Grain Co., 82 N.W.2d 637 (Neb. 1957); 
Hilton Hotels Corp. u. Butch Lewis Prods., Inc., 862 P.2d 1207 (Nev. 
1993); Bonds v. Landers, 566 P.2d 513 (Ore. 1977); GMH Assocs. Inc. 
v. Prudential Realty Group, 752 A.2d 889 (Pa. Super. Ct. 2000); 
Hammond u. Butler, Means, Evins & Brown, 388 S.E.2d 796 (S.C. 
1990), cert. denied, 498 U.S. 952, 112 L. Ed. 2d 335 (1990). The trial 
court made no findings of fact or conclusions of law regarding 
whether these differences between state laws were material or the 
effect of North Carolina's conflict of law rules on the trial court's 
choice of law. 

2. Common Law Fraud 

To show a cause of action for common law fraud in North 
Carolina, a plaintiff must prove: 

(a) that the defendant made a representation relating to 
some material past or existing fact; (b) that the representation 
was false; (c) that when he made it defendant knew it was 
false or made it recklessly without any knowledge of its truth 
and as a positive assertion; (d) that the defendant made the 
false representation with the intention that it should be acted on 
by the plaintiff; (e) that the plaintiff reasonably relied upon 
the representation and acted upon it; and (f) that the plaintiff 
suffered injury. 

Freese v. Smith, 110 N.C. App. 28, 34, 428 S.E.2d 841, 846 (1993) 
(quoting Myers & Chapman, Inc. v. Thomas G. Evans, Inc., 323 N.C. 
559, 568, 374 S.E.2d 385,391 (1988)). Other jurisdictions require plain- 
tiffs to present evidence of different elements in order to establish a 
prima facie case of common law fraud. Several states do not share 
North Carolina's requirement that the statement concern a material 

2. According to  Exhibit 16 MMM, Nebraska, Nevada, New York, Oregon, 
Pennsylvania, Rhode Island, South Carolina and Wisconsin require the additional ele- 
ment of intent to injure. 
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fact.3 See Suffield Dev. Assocs. Ltd. P'shp v. Nat% Loan Investors, 
L.P, 802 A.2d 44 (Conn. 2002); Simpson Consulting, Inc. v. Barclays 
Bank PLC, 490 S.E.2d 184 (Ga. Ct. App. 1997); Hawaii's Thousand 
Friends v. Anderson, 768 P.2d 1293 (Haw. 1989); Bulbman, Inc. v. 
Nevada Bell, 825 P2d 588 (Nev. 1992); Eoff v. Forrest, 789 P.2d 1262 
(N.M. 1990). Several states do not require scienter or knowledge that 
the statement is false.4 Some states do not require reasonable 
reliance on the false statement.5 See Laborde v. Dastugue, 868 So. 2d 
228 (La. Ct. App. 2004); Cortes v. Lynch, 846 So.2d 945 (La.Ct. App. 
2003). Others do not require injury to prove f r a ~ d . ~  See Powell v. D.C. 
Hous. Auth., 818 A.2d 188 (D.C. 2003). The trial court made no find- 
ings of fact as to whether these differences in the various states' 
laws were material. 

3. Tortious Action in Concert 

Plaintiffs also claim liability on a theory of tortious acting in con- 
cert or aiding and abetting. The Restatement (Second) of Torts 
describes this action as follows: 

For harm resulting to a third person from the tortious conduct of 
another, one is subject to liability if he 

(a) does a tortious act in concert with the other or pursuant to a 
common design with him, or 

(b) knows that the other's conduct constitutes a breach of duty 
and gives substantial assistance or encouragement to the 
other so to conduct himself, or 

(c) gives substantial assistance to the other in accomplishing a 
tortious result and his own conduct, separately considered, 
constitutes a breach of duty to the third person. 

3. According to plaintiffs' chart, included in the record as Exhibit 16 NNN, 
Connecticut, Delaware, Georgia, Hawaii, Maryland, Nevada, New Hampshire, New 
Jersey, New Mexico, North Dakota, Pennsylvania, Rhode Island, South Dakota, 
Wisconsin and Wyoming do not require the representation to be made about a ma- 
terial fact. 

4. According to plaintiffs' Exhibit 16 NNN, the following states do not require 
scienter or knowledge of falsity: Louisiana, Pennsylvania, Rhode Island, West Virginia, 
Wisconsin, and Wyoming. 

5. According to plaintiffs' Exhibit 16 NNN, the following states do not require 
proof of justifiable reliance in order to show common law fraud: Illinois, Louisiana, 
New Hampshire, and South Carolina. 

6. According to plaintiffs' Exhibit 16 NNN, the following jurisdictions do not 
require proof of injury to show common law fraud: District of Columbia, Georgia, 
Hawaii, Louisiana, New Hampshire, North Dakota, and Vermont. 
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Restatement (Second) of Torts, Q 876 (1979). Our Supreme Court has 
adopted this section of the Restatement as it is applied to the negli- 
gence of joint tortfeasors. See Boykin v. Bennett, 253 N.C. 725, 118 
S.E.2d 12 (1961)) (holding all defendants liable for death of passenger 
as a result of negligence in racing automobiles upon a public high- 
way); also see McMillan v. Mahoney, 99 N.C. App. 448,393 S.E.2d 298 
(1990) (applying # 876 where child was injured by a negligent act of 
one defendant but it was impossible to determine which defendant 
inflicted the injury); Blow v. Shaughnessy, 88 N.C. App. 484, 364 
S.E.2d 444 (1988). Several states have not adopted the Restatement's 
definition of action in concert as it is outlined in # 876.7 The trial 
court made no findings with respect to the different states' laws or 
whether those laws were sufficiently similar to North Carolina's law 
so that application of North Carolina's law was not unfair or arbitrary. 

4. Consumer Protection Statutes 

The trial court held that one of the common issues of law facing 
the plaintiff class was whether defendants had violated North 
Carolina's consumer protection statute, N.C. Gen. Stat. 5 75-1.1 et seq. 

N.C. Gen. Stat. # 75-1.1 states that "[ulnfair methods of com- 
petition in or affecting commerce, and unfair or deceptive acts 
or practices in or affecting commerce, are declared unlawful." G.S. 
5 75-l.l(a) (2003). "The elements of a claim for unfair and decep- 
tive practices in violation of G.S. Q 75-1.1 are: '(1) an unfair or decep- 
tive act or practice, or an unfair method of competition, (2) in or 
affecting commerce, (3) which proximately caused actual injury to 
the plaintiff or to his business.' " Fu?r  v. Fonville Morisey Realty, 
Inc., 130 N.C. App. 541, 551, 503 S.E.2d 401, 408 (1998) (quoting 
Spartan Leasing v. Pollard, 101 N.C. App. 450,460-61,400 S.E.2d 476, 
482 (1991)), appeal dismissed, 351 N.C. 41, 519 S.E.2d 314 (1999); see 
First Atl. Mgt. Co?p. v. Dunlea Realty Co., 131 N.C. App. 242, 507 
S.E.2d 56 (1998). "To prevail on this claim, deliberate acts of deceit or 
bad faith do not have to be shown." Boyd v. Drum, 129 N.C. App. 586, 
593, 501 S.E.2d 91, 97 (1998) (citation omitted), aff'd pel- curiam, 350 
N.C. 90, 511 S.E.2d 304 (1999). This Court has held that "it is not nec- 
essary for the plaintiff to show fraud, bad faith, deliberate or know- 
ing acts of deception, or actual deception" but "plaintiff must . . . 
show that the acts complained of possessed the tendency or capacity 

7. Exhibit 16 000, presented by plaintiffs, lists Colorado, Indiana, New Mexico, 
Utah, Vermont, West Virginia and Wyoming as jurisdictions that have not adopted 
Restatement (Second) Torts # 876 or its equivalent. 
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to mislead, or created the likelihood of deception." Overstreet v. 
Brookland, Inc., 52 N.C. App. 444, 452-53, 279 S.E.2d 1, 7 (1981); 
see Ken-Mar Finance v. Harvey, 90 N.C. App. 362, 368 S.E.2d 646, 
disc. rev. denied, 323 N.C. 365,373 S.E.2d 545 (1988). If the trial court 
finds a violation of N.C. Gen. Stat. Q 75-1.1 and "if damages are 
assessed in such case judgment shall be rendered in favor of the 
plaintiff and against the defendant for treble the amount fixed by the 
verdict." N.C. Gen. Stat. Q 75-16 (2003). 

The North Carolina consumer protection statute is based upon 
the Federal Trade Commission Act (FTCA), 15 U.S.C. Q 45(a)(l). See 
Henderson v. United States Fidelity & Guaranty Co., 346 N.C. 741, 
488 S.E.2d 234 (1997). Many states have adopted a similar version of 
the FTCA.8 See Ariz. Rev. Stat. Ann. 5 44-1522 (2003); Ga. Code Ann. 
$5 10-1-391, 10-1-393 (2000); Tex. Bus. & Com. Code Ann. Q 17.46 
(2002); Utah Code Ann. § 13-11-4 (2001); Vt. Stat. Ann. tit. 9, 5 2453 
(1993). Other states have based their laws upon a consumer protec- 
tion statute created by the Uniform Commission on State Laws which 
lists specific types of unfair and deceptive practices or acts.g See Ark. 
Code Ann. Q 4-88-107 (2004); Cal. Civ. Code 9 1770 (1998); 815 Ill. 
Comp. Stat. Ann. 51012 (1999). Although North Carolina law does not 
require scienter on the part of the defendant in a G.S. Q 75-1.1 claim, 
other states do.1° See Ark. Code Ann. § 4-88-107 (2004); 815 111. Comp. 
Stat. Ann. 51012 (1999); Utah Code Ann. Q 13-11-4 (2001). North 
Carolina's law does not require reliance by the plaintiff in order to 
successfully pursue a claim under G.S. Q 75-1.1, while some states do 
require reliance.ll See Ariz. Rev. Stat. Ann. Q 44-1522 (2003); Ga. Code 

8. According to a chart included in the Record on Appeal as Exhibit 16 LLL, 
Alabama, Arizona, Arkansas, Connecticut, Delaware, Florida, Georgia, Hawaii, Idaho, 
Iowa, Kentucky, Louisiana, Maine, Massachusetts, Missouri, Montana, Nebraska, New 
Jersey, New Mexico, New York, North Carolina, North Dakota, Oklahoma, Oregon, 
Rhode Island, South Carolina, Tennessee, Texas, Utah, Vermont, Virginia, Washington, 
and Wyoming all have consumer protection statutes based upon the FTCA. 

9. Jurisdictions with "laundry list" statutes based on the Commission on Uniform 
State Laws' model are Alabama, Alaska, Arkansas, California, Colorado, District of 
Columbia, Georgia, Idaho, Illinois, Indiana, Iowa, Kansas, Maryland, Michigan, 
Minnesota, Mississippi, Nevada, New Hampshire, Ohio, Oklahoma, Oregon, 
Pennsylvania, Rhode Island, South Dakota, Tennessee, Texas, Utah, Virginia,West 
Virginia, Wisconsin and Wyoming, according to Exhibit 16 LLL. 

10. According to plaintiffs' chart in Exhibit 16 LLL, Arkansas, Colorado, Illinois, 
Iowa, Kansas, South Dakota, Utah, and Wisconsin require proof of scienter to pursue a 
claim under their respective state consumer fraud laws. 

11. According to plaintiffs' Exhibit 16 LLL, Arizona, Georgia, Indiana, Texas, 
Wisconsin and Wyoming require the element of reliance by the plaintiff. 
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Ann. Q 10-1-393 (2000). In North Carolina, the plaintiff is allowed to 
recover treble damages. See G.S. 5 75-1.1. Other states also allow 
equitable relief.12 See Ariz. Rev. Stat. Ann. Q 44-1528 (2003); Ark. Code 
Ann. QQ 4-88-104, 4-88-113 (2004); Cal. Civ. Code Q 1780 (1998); Ga. 
Code Ann. 3 10-1-399 (2000); 815 Ill. Comp. Stat. Ann. 510/3 (1999); 
Utah Code Ann. Q 13-11-19 (2001). Some states allow plaintiffs to 
recover punitive damages.13 See Cal. Civ. Code 5 1780 (1998); Ga. 
Code Ann. Q 10-1-399 (2000), Vt. Stat. Ann. tit. 9, 3 2461 (1993); 
Conseco Finance Servicing Corp. v. Hill, 556 S.E.2d 468 (Ga. Ct. App. 
2001). Others states do not allow the recovery of treble damages.14 
See Ariz. Rev. Stat. Ann. Q 44-1528 (2003); Ark. Code Ann. Q 4-88-113 
(2004); Cal. Civ. Code Q 1780 (1998); 815 Ill. Comp. Stat. Ann. 51013 
(1999); Utah Code Ann. Q 13-11-19 (2001). The trial court made no 
findings of fact relating.to the differences between these state laws, 
which potentially would apply according to the conflicts of law rules, 
and whether those differences were insignificant. 

E. Due Process 

The final step in the process of determining which state law 
should apply to the individual claims of the class action plaintiffs is 
the question of whether the application of the chosen substantive 
state law will violate due process. "[Flor a State's substantive law to 
be selected in a constitutionally permissible manner, that State must 
have a significant contact or significant aggregation of contacts, cre- 
ating state interests, such that choice of its law is neither arbitrary 
nor fundamentally unfair." Allstate Ins. Co v. Hague, 449 U.S. 302, 
312-13, 66 L. Ed. 2d 521, 531 (1981); see also Phillips Petroleum Co. 

12. According to Exhibit 16 LLL, Alabama, Alaska, Arizona, Arkansas, California, 
Colorado, Connecticut, Delaware, District of Columbia, Florida, Georgia, Hawaii, 
Idaho, Illinois, Indiana, Kansas, Kentucky, Louisiana, Maine, Maryland, Massachusetts, 
Michigan, Minnesota, Mississippi, Missouri, Montana, Nevada, New Hampshire, New 
Jersey, New Mexico, New York, Ohio, Oregon, Pennsylvania, Rhode Island, South 
Carolina, South Dakota, Tennessee, Texas, LItah, Virginia, West \:irginia, Wisconsin and 
Wyoming allow the remedy of equitable relief. 

13. Exhibit 16 LLL lists Arkansas, California, Connecticut, Delaware. District of 
Columbia, Georgia, Idaho, Illinois, Kentucky, Missouri, Nebraska, Oregon, Rhode 
Island and Vermont as jurisdictions that allow the recovery of punitive damages in con- 
sumer fraud protection claims. 

14. According to plaintiffs' chart, Arizona, Arkansas, California, Connecticut, 
Delaware, Florida, Georgia, Idaho, Illinois, Indiana, Kansas, Kentucky, Maine, 
Maryland, Michigan, Minnesota, Mississippi, Missouri, Kebraska, Nevada, Ohio, 
Oklahoma, Oregon, Rhode Island, South Dakota, Utah, Vermont, West Virginia, 
Wisconsin and Wyoming do not allow for recovery of treble damages as North 
Carolina does. 
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v. Shutts, 472 U.S. 797, 86 L. Ed. 2d 628 (1985). "[Ilf a State has only 
an insignificant contact with the parties and the occurrence or 
transac-tion, application of its law is unconstitutional." Allstate, 449 
U.S. at 310-11, 66 L. Ed. 2d at 529. 

The "contacts" required to meet the due process standard for pur- 
poses of choice of law are different from the "contacts" necessary to 
give a trial court personal jurisdiction over the case: 

The issue of personal jurisdiction over plaintiffs in a class action 
is entirely distinct from the question of the constitutional limita- 
tions on choice of law; the latter calculus is not altered by the fact 
that it may be more difficult or more burdensome to comply with 
the constitutional limitations because of the large number of 
transactions which the State proposes to adjudicate and which 
have little connection with the forum. 

Shutts, 472 U.S. at 821, 86 L. Ed. 2d at 648. "Neither the Due Process 
Clause nor the Full Faith and Credit Clause requires [a state] 'to sub- 
stitute for its own [laws], applicable to persons and events within it, 
the conflicting statute of another state,' but [a state] 'may not abro- 
gate the rights of parties beyond its borders having no relation to 
anything done or to be done within them.' " Shutts, 472 U.S. at 822, 86 
L. Ed. 2d at 649 (internal citations omitted) (quoting Pacific E. Ins. 
Co. v. Industrial Acci. Com., 306 US. 493, 502, 83 L. Ed. 940, 945 
(1939) and Home Ins. Co. v. Dick, 281 U.S. 397,410,74 L. Ed. 926,935 
(1930)). As the Supreme Court has stated, "the States need not, and in 
fact do not, provide [consumer] protection in a uniform manner. . . . 
The result is a patchwork of rules representing the diverse policy 
judgments of lawmakers in 50 states." BMW of North America, Inc. v. 
Gore, 517 U.S. 559, 569-70, 134 L. Ed. 2d 809, 822-23 (1996). 
"Differences across states may be costly for courts and litigants alike, 
but they are a fundamental aspect of our federal republic and must 
not be overridden in a quest to clear the queue in court." I n  re 
Bridgestone/Firestone, 288 E3d 1012, 1020 (7th Cir. 2002) (rejecting 
certification of a nationwide class action lawsuit). 

Plaintiffs argue that Clark v. TAP Pharmaceutical Products, Inc., 
798 N.E.2d 123 (Ill. App. Ct. 2003) should persuade this Court to allow 
the class certification to stand. Clark involves issues similar to those 
in the present appeal and a nationwide plaintiff class. In the Illinois 
case, the trial court certified a plaintiff class composed of "[all1 indi- 
viduals or non-ERISA third-party payor entities in the United States 
who paid any portion of the 20% copayment or deductible amount for 
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beneficiaries under the Medicare Part B for LupronB during the 
period 1993 through the present (the class period)." Clark, 798 N.E.2d 
at 127. The Clark court held that application of the Illinois Consumer 
Fraud Act to all of the plaintiffs' claims did not violate due process or 
Illinois choice of law principles. Id. at 129. However, Clark differs 
from this case in several significant aspects. The Clark court held that 
Illinois had significant contacts to the litigation, which prevented the 
application of its law from being arbitrary or unfair. The defendants 
named in Clark were all headquartered in Illinois; therefore, the court 
reasoned that any illicit pricing scheme originated in Illinois, provid- 
ing Illinois with a legitimate interest in and significant contact with 
the litigation. Clark, 798 N.E.2d at 130. In addition, Illinois's choice of 
law rule, according to its consumer protection statute, is the "most 
significant relationship" test. Clark, 798 N.E.2d at 130. The North 
Carolina class certification involved claims that, according to our 
choice of law rules, would typically apply the law of the state where 
the injury occurred. These differences make Clark readily distin- 
guishable from the present appeal. 

We find the New Jersey superior court's reasoning and holdings 
more persuasive on this matter. See Walker v. TAP Phamaceuticals 
Products, Inc., No. 682-01, slip op. (Cape May County Ct. (2003)). 
Plaintiff Walker, on behalf of the class, argued that a nationwide 
plaintiffs class should be certified, and that the New Jersey court 
should apply New Jersey law to all of the claims involved. Walker, slip 
op. at 4. The Red Book, the pharmaceutical industry publication that 
defendants allegedly used to further their conspiracy, is published in 
New Jersey. Id. Walker argued that since the defendants used the Red 
Book to publish their accelerated AWP, which was the central part of 
the alleged conspiracy, New Jersey had a significant contact to the lit- 
igation so that application of its laws was not arbitrary or unfair. 
Walker, slip op. at 8-9. The New Jersey court disagreed that this fac- 
tor amounted to a significant contact allowing for the application of 
New Jersey law. Id. In addition, the New Jersey court found: 

Alternatively, plaintiff submits that, notwithstanding a lack of sig- 
nificant contact or aggregating of contacts, New Jersey Law may 
be applied nationally. In response to Defendants' many challenges 
to the application of New Jersey Law on a national basis, Plaintiff 
argues that the applicable New Jersey laws do not present a ma- 
terial conflict with other jurisdictions. In support of this proposi- 
tion Plaintiff sets forth numerous similarities. Defense points to 
numerous differences in the Consumer Fraud Laws and Common 
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Law Fraud Laws. Plaintiff fails to persuade this Court that there 
is not a conflict based on the purported similarities set out in the 
argument. The record as developed is simply inadequate to make 
the required rigorous analysis to satisfy the predominance and 
superiority issues relative to a national class. 

Walker, slip op. at 9. For these reasons, the New Jersey court refused 
to certify a nationwide class of plaintiffs. Instead, the New Jersey 
court limited application of New Jersey law to a class of plaintiffs 
who were New Jersey residents. 

Here, the trial court made no findings of fact about the signifi- 
cance of North Carolina's contacts with the subject matter of the liti- 
gation. Although the trial court has personal jurisdiction over the 
defendants (with the exception of defendant Takeda), this does not 
mean necessarily that North Carolina law can be applied to all of 
plaintiffs' claims without a violation of defendants' rights to due 
process. Because this class is composed of plaintiffs nationwide, the 
remaining forty-nine states' laws, as well as the law of the District of 
Columbia, must be analyzed to determine whether it conflicts with 
the law of North Carolina. 

According to the plaintiffs' own evidence, differences exist 
between North Carolina law and the law of the other jurisdictions on 
each substantive claim presented by plaintiffs. Our conflict of law 
rules would require the North Carolina court to apply other jurisdic- 
tions' substantive law unless North Carolina's law is sufficiently sim- 
ilar. However, the trial court made no findings of fact to show that 
North Carolina has similar law to all other jurisdictions on all claims, 
so that no actual conflict of law exists. The trial court also did not 
make a conclusion of law to show that despite a conflict of law, North 
Carolina law should apply to an injury claim that occurred in another 
jurisdiction because North Carolina had the most significant interest 
in that litigation or that all of the injuries forming the basis of these 
claims occurred in North Carolina. The trial court did not make find- 
ings to show that North Carolina's contacts with all of the claims 
involved in this class action were not so arbitrary as to render unfair 
application of our law. The evidence regarding the differences 
between the laws of the various jurisdictions nationwide, standing 
alone, does not support the trial court's conclusion that the issues of 
law common to the class were North Carolina laws. On its face, the 
trial court's class certification order appears to violate defendants' 
due process rights. Allowing the class to proceed with its action as 
certified would result in a judgment that would not be recognized by 
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other courts according to the Full Faith and Credit Clause, because 
our state court judgment may be void as to certain plaintiffs. 
"Generally, when a trial court fails to make required findings of fact, 
the case must be remanded to the trial court for entry of findings. 
However, when the evidence in the record as to a finding is not con- 
troverted, remand is not required." Pitts v. American Sec. Ins. Co., 
144 N.C. App. 1, 18, 550 S.E.2d 179, 192 (2001) (citation omitted), aff'd 
by a n  equally divided court, 356 N.C. 292, 569 S.E.2d 647 (2002). As 
a result, we must reverse the trial court's order certifying the class 
action and remand for further findings on the state law to be applied 
to the claims involved. 

IV. Rule 23 Certification 

[3] Defendants TAP and Abbott, joined by defendants Johnson and 
Ethicon, argue that the trial court improperly found that plaintiffs 
met the burden of showing the existence of all the factors necessary 
to satisfy Rule 23(a). The requirements for a class action under Rule 
23(a) are: 

1. The existence of a class 

2. The class members within the jurisdiction of the court must 
adequately represent any class members outside the jurisdic- 
tion of the Court; 

3. The class must be so numerous as to make it impracticable to 
bring each member before the court; 

4. More than one issue of law or fact common to the class should 
be present; 

5. The party representing the class must fairly insure the repre- 
sentation of all class members; 

6. Adequate notice must be given to the class members. 

Crow v. Citicorp Acceptance Co., 79 N.C. App. 447,448-49,339 S.E.2d 
437, 438 (1986)) rev'd on other grounds, 319 N.C. 274, 354 S.E.2d 459 
(1987); see Perry v. Union Camp Cow., 100 N.C. App. 168,394 S.E.2d 
681 (1990). "Class actions should be permitted where they are likely 
to serve useful purposes such as preventing a multiplicity of suits or 
inconsistent results. The usefulness of the class action device must be 
balanced, however, against inefficiency or other drawbacks." Crow v. 
Citicorp Acceptance Co., 319 N.C. 274, 284, 354 S.E.2d 459, 466 
(1987); see Pitts v. American Sec. Ins. Co., 144 N.C. App. at 11, 550 
S.E.2d at 188. 
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We reversed and remanded the trial court's order certifying the 
class action for the reasons stated in Part I11 of this opinion. That 
class certification order contained the trial court's findings of fact 
and conclusions of law pertaining to Rule 23(a). The trial court's fur- 
ther findings of fact will determine whether common issues of law are 
present, as well as whether a class action is the appropriate method 
for disposing of this litigation and, if so, the composition of the plain- 
tiff class. "If the prerequisites to a class action are established on 
remand, the decision whether a class action is superior to other avail- 
able methods for the adjudication of this controversy continues to be 
a matter left to the trial court's discretion." Crow, 319 N.C. at 284, 354 
S.E.2d at 466. Therefore, we reverse this portion of the trial court's 
order and remand for reconsideration according to the findings of 
fact and conclusions of law reached upon remand. 

V. Johnson's Additional Argument 

Defendants Johnson and Indigo, in addition to joining defendant 
TAP and Abbott's arguments, present one additional argument. 
Defendants Johnson and Indigo argue that the class certification was 
clearly erroneous as applied to them. Johnson and Indigo contend 
that their only connection to the litigation is the alleged actions of 
their former employees, individual defendants Jett, Coleman and 
Hidalgo. Johnson and Indigo assert that no class plaintiff has been 
injured by their actions, no common issue of law exists as applied to 
them because they took no actions to harm plaintiffs, and that the 
class action mechanism is inappropriate as applied to them. Plaintiffs 
counter that they have presented sufficient evidence from which the 
trial court could have concluded that defendants Johnson and Indigo 
were involved in the price inflation scheme and furthered the con- 
spiracy by corporate actions. Our previous holding that the trial 
court's findings of fact and conclusions of law were not sufficient ren- 
ders discussion of this assignment of error moot. The trial court must 
first make findings of fact and conclusions of law to support its 
choice of law. After these findings and conclusions are completed, the 
trial court must re-weigh factors necessary to determine whether 
class certification is appropriate as to the claims against some or all 
of the defendants. 

VI. Motion to Amend 

[4] Defendant TAP also appeals from the trial court's 14 April 2003 
order denying TAP'S motion to anlend its answer. An order denying a 
motion to amend the pleadings is interlocutory and not immediately 
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appealable. See Buchanan v. Rose, 59 N.C. App. 351, 296 S.E.2d 508 
(1982). However, when a motion to amend a party's compulsory coun- 
terclaim is denied, the order is immediately appealable because it 
affects a substantial right. See Hudspeth v. Bunxey, 35 N.C. App. 231, 
241 S.E.2d 119, disc. rev. denied, 294 N.C. 736,244 S.E.2d 154 (1978). 
Defendant TAP sought to amend its answer to add several cross- 
claims against the individual defendants. TAP's amendment was in 
response to a settlement agreement between the individual defend- 
ants and plaintiffs, which caused the dismissal of the action against 
the individual defendants. Therefore, the order denying the amend- 
ment of the crossclaim is interlocutory. 

A. Interlocutorv Order 

Defendant TAP argues that the amendment order is immediately 
appealable because it affects a substantial right. TAP contends the 
denial of its motion affects TAP's right to avoid two trials on the same 
issues, which may subject it to inconsistent verdicts. 

In Green v. Duke Power Co., 305 N.C. 603, 290 S.E.2d 593 (1982), 
the North Carolina Supreme Court analyzed a similar argument. After 
observing that "avoidance of one trial is not ordinarily a substantial 
right", the Court held that " 'the right to avoid the possibility of two 
trials on the same issues can be . . . a substantial right.' " Green, 305 
N.C. at 608, 290 S.E.2d at 596 (citation omitted); see Allen v. Sea Gate 
Assn., 119 N.C. App. 761, 460 S.E.2d 197 (1995); Hartman v. 
Walkertown Shopping Center, 113 N.C. App. 632, 439 S.E.2d 787, 
disc. rev. denied, 336 N.C. 780,447 S.E.2d 422 (1994); Hoots v. Pryor, 
106 N.C. App. 397,417 S.E.2d 269 (1992). The right to avoid two trials 
has been explained in greater detail by this Court: 

This general proposition is based on the following rationale: 
when common fact issues overlap the claim appealed and any 
remaining claims, delaying the appeal until all claims have been 
adjudicated creates the possibility the appellant will undergo a 
second trial of the same fact issues if the appeal is eventually suc- 
cessful. This possibility in turn "creates the possibility that a 
party will be prejudiced by different juries in separate trials ren- 
dering inconsistent verdicts on the same factual issue." 

Davidson v. Knauff Ins. Agency, 93 N.C. App. 20, 25, 376 S.E.2d 
488, 491 (citations omitted), disc. review denied, 324 N.C. 577, 381 
S.E.2d 772 (1989). The test for this substantial right essentially has 
two parts. First, this Court must decide whether the other claims 
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asserted are based upon the same facts and issues. If that question 
is answered affirmatively, then this Court must decide whether this 
appeal can wait until the full trial has taken place or whether 
such delay will prejudice defendants by exposing them to incon- 
sistent verdicts. 

Defendant TAP argues that its crossclaims for contribution and 
unfair trade practices against the individual defendants are based 
upon the same factual issues as plaintiffs' claims against all de- 
fendants.15 We disagree with TAP's argument. TAP's crossclaim 
for contribution is dependant upon a finding that defendants, as a 
group, are liable to the plaintiff class. TAP's crossclaim based 
upon unfair trade practices is not dependant upon a finding that 
defendants are liable to plaintiffs. Although both crossclaims involve 
some of the same parties and possibly some of the same transactions 
as the underlying lawsuit, the crossclaims deal with the much differ- 
ent issue of whether the individual defendants are liable to the cor- 
porate defendants. 

Defendants also argue that separate trials may produce incon- 
sistent verdicts. An inconsistent verdict can only occur if the same 
issue is involved in two trials. Here, all defendants may be found 
liable in one trial, but individual defendants may be found not liable 
to the corporate defendants in a second trial. Those are not neces- 
sarily inconsistent verdicts, but may reflect instead that the jury 
found the corporate defendants liable for the damage to plaintiffs on 
a theory other than vicarious liability. If all defendants are found not 
liable in the first trial, no second trial for the crossclaim of contribu- 
tion need take place as the issue of unfair trade practice will have 
been decided and further trial will be precluded by collateral estop- 
pel. Therefore, defendant TAP has not shown that it would be subject 
to two trials on the same issue or that inconsistent verdicts would 
result if it was involved in two trials as a result of the trial court's 
denial of its motion to amend. Accordingly, TAP has not demon- 
strated that a substantial right is affected and this interlocutory order 
is not immediately appealable. 

However, defendant TAP has requested that we view its appeal 
alternatively as a petition for writ of certiorari under Rule 21(a)(l) in 
the event we find no grounds to review the interlocutory order. See 
N.C. R. App. P. 21(a)(l). We recognize that defendant TAP has no 

15. Defendant TAP acknowledged in its brief that the crossclaim for tortious 
interference with contractual relations was not based upon the same factual issues. 
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appeal of right, but in consideration of the complexity of this appeal, 
in the interest of the administration of justice and because we have 
granted certiorari as to the other interlocutory issues in this appeal, 
we grant defendant TAP's petition for writ of certiorari in order to 
address the merits of TAP's argument. 

B. Amendment 

Denial of a motion to amend pleadings is a matter soundly within 
the discretion of the trial court. See North River Ins. Co. v. Young, 
117 N.C. App. 663, 453 S.E.2d 205 (1995). The trial court's decision 
regarding a party's motion to amend the pleadings will not be dis- 
turbed on appeal unless an abuse of discretion is shown. Dept. of 
Transportation v. Bollinger, 121 N.C. App. 606,468 S.E.2d 796 (1996). 

Defendant TAP sought to amend its answer to add a cross- 
claim against the individual defendants. Crossclaims are described 
as follows: 

A pleading may state as a crossclaim any claim by one party 
against a coparty arising out of the transaction or occurrence that 
is the subject matter either of the original action or of a counter- 
claim therein or relating to any property that is the subject mat- 
ter of the original action. Such crossclaim may include a claim 
that the party against whom it is asserted is or may be liable to 
the crossclaimant for all or part of a claim asserted in the action 
against the crossclaimant. 

N.C. Gen. Stat. 5 1A-1, Rule 13(g) (2003). The Rules of Civil Procedure 
outline defendant TAP's ability to amend its answer as follows: 

A party may amend his pleading once as a matter of course at any 
time before a responsive pleading is served or, if the pleading is 
one to which no responsive pleading is permitted and the action 
has not been placed upon the trial calendar, he may so amend it 
at any time within 30 days after it is served. Otherwise a party 
may amend his pleading only by leave of court or by written con- 
sent of the adverse party; and leave shall be freely given when jus- 
tice so requires. A party shall plead in response to an amended 
pleading within 30 days after service of the amended pleading, 
unless the court otherwise orders. 

N.C. Gen. Stat. # 1A-1, Rule 15(a) (2003). Because defendant TAP 
sought to amend its answer outside of the thirty day time period and 
without consent of plaintiffs or the individual defendants, TAP could 
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only amend its answer by leave of the trial court. Rule 15(a) contem- 
plates liberal amendments to the pleadings, which should always be 
allowed unless some material prejudice is demonstrated. See Mauney 
v. Morris, 316 N.C. 67,340 S.E.2d 397 (1986); Saintsing v. Taylor, 57 
N.C. App. 467, 291 S.E.2d 880, disc. rev. denied, 306 N.C. 558, 294 
S.E.2d 224 (1982). Some of the reasons for denying a motion to amend 
include undue delay by the moving party, unfair prejudice to the non- 
moving party, bad faith, futility of the amendment, and repeated fail- 
ure to cure defects by previous amendments. See Delta Env. 
Consultants of N.C. v. Wysong & Miles Co., 132 N.C. App. 160, 510 
S.E.2d 690, disc. rev. denied, 350 N.C. 379, 536 S.E.2d 70 (1999). In its 
14 April 2003 order, the trial court stated that defendant TAP's motion 
to amend was "untimely and prejudicial." The trial court did not make 
any further factual findings to support its order. 

TAP correctly argues that there is no time limit for amendments 
according to Rule 15. However, the trial court, in its discretion, may 
consider the relative timing of the proposed amendment in relation to 
the progress of the lawsuit. Rule 15 indicates the legislature's attempt 
to set up amendment rules to ensure the fairness of litigation, e.g. 
allowing one amendment before a responsive pleading is served or 
before the matter is placed on the trial calendar. In this case, plain- 
tiffs point out that the factual allegations giving rise to defendant 
TAP's crossclaim had been known by TAP for some time. The com- 
plaint in this case was filed 31 December 2001, while defendant TAP's 
answer was filed 29 April 2002. The motion to amend was not filed 
until 4 February 2003. The individual defendants reached a settlement 
agreement on 8 January 2003, meaning that individual defendants 
would be discharged from the case. Defendant TAP argues that, in 
light of the potential dismissal of individual defendants, the motion to 
amend was timely and necessary to protect defendants' contribution 
claims. We disagree. Although the upcoming dismissal of the individ- 
ual defendants from the lawsuit provided defendant TAP with an 
incentive to assert its crossclaims against the individual defendants 
to protect itself, this does not render those assertions timely. 

In addition to the issue of delay and timeliness, the trial court 
held that defendant TAP's motion to amend should be denied because 
it was prejudicial. Defendant TAP argues that no possible prejudice 
could flow to plaintiffs or the individual defendants because all of the 
issues involved in its crossclaim were identical to the issues in the 
underlying lawsuit. Therefore, defendant TAP argues, no further dis- 
covery would be necessary. However, as noted in our discussion of 
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whether this interlocutory appeal affected TAP's substantial right 
to avoid two trials on the same issues, we hold that the issues of 
liability in plaintiffs' claims against defendants are separate and 
distinct from the issues of liability between the corporate defend- 
ants and the individual defendants. Different evidence would be 
necessary to support these additional legal claims, which could 
involve more discovery for the parties, slow the litigation process, 
and present a more unwieldy litigation for the trial court to admin- 
istrate. We cannot say that the trial court abused its discretion in 
concluding that amendment of defendant TAP's answer to include 
crossclaims was prejudicial. 

For the reasons stated above, the trial court's 14 April 2003 order 
denying defendant TAP's motion to amend is affirmed. However, the 
24 April 2003 order certifying the class action is reversed, and this 
action is remanded to the trial court for further findings consistent 
with this opinion. 

Affirmed in part; reversed and remanded in part. 

Judges BRYANT and ELMORE concur. 

WENDY WHITT, PLAINTIFF V. HARRIS TEETER, INC., AND RANDY SHULTZ, 
DEFENDANTS 

No. COA03-335 

(Filed 6 July 2004) 

Employer and Employee- wrongful discharge-sexual harass- 
ment-constructive discharge 

The trial court erred by granting a directed verdict for defend- 
ant on a claim for constructive wrongful discharge in violation of 
public policy based upon sexual harassment. Such a claim exists 
in North Carolina even though the discharge is constructive, and 
plaintiff presented sufficient evidence to survive a motion for a 
directed verdict. 

Judge MCCULLOUGH dissenting. 

Appeal by plaintiff from judgment entered 2 April 2002 by Judge 
Sanford L. Steelman, Jr. in Superior Court, Forsyth County. Heard in 
the Court of Appeals 13 January 2004. 
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Kennedy and Ha~oLd L. Kennedy, 111, for plaintiff appellant. 

Womble Carlyle Sandridge & Rice, PLLC, by Lucretia D. Guia 
and J. Mark Sampson, for defendant appellee Harris Teetel; Inc. 

WYNN, Judge. 

Plaintiff Wendy Whitt appeals from final judgment of the trial 
court entered upon directed verdict in favor of Defendant Harris 
Teeter, Inc. Plaintiff argues she presented sufficient evidence that 
Defendant terminated her employment in violation of public pol- 
icy, and that the trial court therefore erred in granting directed ver- 
dict to Defendant on her wrongful discharge claim. We conclude 
Plaintiff presented sufficient evidence to withstand Defendant's 
motion for directed verdict, and we therefore reverse the judgment of 
the trial court. 

The pertinent facts of the instant appeal are as follows: On 20 
November 2000, Plaintiff filed a complaint in Forsyth County 
Superior Court against Defendant and one of its employees, Randy 
Schultz. The complaint alleged that Schultz sexually harassed 
Plaintiff during her employment with Defendant, and that Defend- 
ant failed to take appropriate action to protect Plaintiff from such 
misconduct. Plaintiff further alleged that after she reported the 
sexual harassment, Defendant took retaliatory action against her, 
resulting in her eventual termination. Plaintiff set forth claims 
against Defendant for (1) intentional infliction of emotional dis- 
tress; (2) negligent retention and supervision; (3) wrongful dis- 
charge in violation of public policy based on retaliation; and (4) 
wrongful discharge in violation of public policy based upon a hostile 
workplace environment. 

Plaintiff's case came for trial on 11 February 2002. In support of 
her claim for wrongful discharge, Plaintiff presented the following 
evidence: Plaintiff worked as a cashier at Defendant's grocery store in 
Kernersville, North Carolina. Schultz, a fellow employee at the gro- 
cery store, began sexually harassing Plaintiff in July of 1999. 
Specifically, Schultz approached Plaintiff at her cash register several 
times per day on a daily basis and whispered in her ear such state- 
ments as: 

1. "Let's go get naked and rub down in baby oil." 

2. "That bright polish you're wearing is giving me a hard-on." 



34 IN THE COURT OF APPEALS 

WHITT v. HARRIS TEETER, INC. 

1165 N.C. App. 32 (2004)) 

3. "I bet you could f-k like hell when you're that mad." 

4. "If I catch you bent over like that again I might have to come 
and throw my rod." 

5. "If I'm Santa Claus, I have a lifetime lollipop when you want to 
sit on my lap." 

Plaintiff could feel Schultz's lips touching her ear as he made these 
comments. Plaintiff informed Schultz she was married, asked him to 
stop, and told him she thought he was "sick." Schultz persisted in his 
objectionable behavior toward Plaintiff. 

Plaintiff testified that, whenever possible, she "would push 
[Schultz] off and try to move away from him." Plaintiff could not 
always avoid Schultz, however, as he sometimes approached her 
while she assisted customers. Another cashier, Nell Williamson, regu- 
larly observed Schultz "leaning over up on [Plaintiff] and talking in 
her ear." Williamson testified Plaintiff "would pull away or push the 
groceries down [the] side to get him away from her. If she didn't have 
any customers, she would turn around and walk off." According to 
Plaintiff, Schultz's actions humiliated and degraded her and made her 
feel "helpless [and] trashy." 

In October of 1999, Schultz approached Plaintiff from be- 
hind while she was standing near the time clock and "took his hand 
down the back of [her] back down over [her] bra, down to the top of 
[her] pants, and threatened [her]," by stating "I'll get you sooner or 
later." Following this incident, Plaintiff became "frightened" and 
informed her family of Schultz's behavior. After discussing the 
situation with her family, Plaintiff decided to report Schultz's behav- 
ior to management. 

On 26 October 1999, Plaintiff informed her front-end manager, 
Jenny Poff, that Schultz had been sexually harassing her. Poff 
informed her that two other female employees had filed sexual 
harassment charges against Schultz, and she advised Plaintiff to 
contact the store manager, Mike Turner. Plaintiff met with Turner in 
his office later that afternoon, who told her "he would have to contact 
the Field Specialist, Shirley Morgan." Turner told Plaintiff "he was 
sorry that [she] had to go through this and that this type of be- 
havior would not be tolerated." Turner did not ask Plaintiff for the 
details of the sexual harassment. Later that day, Plaintiff met with 
the field specialist, Shirley Morgan, who requested Plaintiff "write 
down the statements that had been said, the remarks" and informed 
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her there would be an investigation, stating the store did "not tolerate 
this type of behavior." 

Despite these meetings, Schultz continued making sexual com- 
ments to Plaintiff over the next several days. One week later, Schultz 
was promoted and entered a manager trainee program at a different 
store location in Charlotte, North Carolina. However, Schultz contin- 
ued to regularly visit the Kernersville store and harass Plaintiff by 
whispering sexual remarks in her ear, winking at her, and licking his 
lips. Schultz told Plaintiff, "I'll get you sooner or later" and "The green 
polish you're wearing is making me horny." On several occasions, 
Schultz followed Plaintiff to her home. As a result, Plaintiff's father, 
Jack Hodge, began accompanying Plaintiff to and from work. Hodge 
testified he observed Schultz following his daughter home on three 
occasions. Plaintiff met again with Turner and informed him of the 
continued harassment. She also informed Turner that Schultz had fol- 
lowed her home and had threatened her. Turner told Plaintiff "Well, as 
far as I know he's not been banned from the store." Turner informed 
Plaintiff he would contact Morgan, the field specialist. 

Later in November, Morgan met with Plaintiff and informed her 
that the investigation was over, that Schultz had denied everything, 
and that she could not corroborate Plaintiff's allegations. Morgan 
gave Plaintiff a copy of Defendant's sexual harassment policy. Morgan 
did not discuss the details of her investigation with Plaintiff, nor did 
she acknowledge or discuss the continued additional instances of 
harassment of which Plaintiff had informed Turner. 

Following her meeting with Morgan, Plaintiff arranged to have a 
third meeting with Turner, which both Plaintiff's father and the store's 
assistant manager, Mike Streicher, attended. After informing Turner 
that Schultz was still making the sexual comments, stalking her, fol- 
lowing her home, physically touching her and making threatening 
phone calls, Turner replied, "harsh[ly] and unconcerned, 'Wendy, 
what do you want me to do about it?' " Her father then asked Turner, 
"What are you going to do about it?" Turner "just raised up in his seat 
and stared out the front out of the glass window of his office." 

Plaintiff testified Schultz again approached her in November 
as she stood at the store's time clock. He pressed his entire body 
tightly against Plaintiff, reached around her and attempted to 
touch her breasts. Before he could touch her breasts, Plaintiff 
"slung him off." Instead of going to Turner, Plaintiff contacted the 
field specialist directly. She told Morgan the sexual harassment was 
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continuing and described the threats and stalking. Morgan informed 
her that the matter had been "thoroughly investigated" and the inves- 
tigation was complete. Morgan offered no further assistance. As a 
result, Plaintiff filed a complaint with the Equal Opportunity 
Employment Commission. 

Between the third week of November 1999 and the end of 
December 1999, Defendant reduced Plaintiff's employment hours 
from thirty-seven hours to twenty-seven hours per week. Schultz con- 
tinued to visit the store in December, making sexually offensive 
comments to Plaintiff several times per week. By this time, Plaintiff 
was experiencing panic attacks, crying spells, suicidal thoughts, 
depression, withdrawal, insomnia, nightmares, nervousness and felt 
"hopeless, helpless, and just totally degraded." She was "an emotional 
basketcase." Plaintiff sought medical treatment and was prescribed 
Prozac and Xanax. Her condition worsened, however, causing 
Plaintiff to resign from her position with Defendant in February of 
2000. Upon giving her notice of resignation to the assistant manager, 
he stated "Well, we figured this is going to happen." 

At the close of the evidence, the trial court granted Defendant's 
motion for a directed verdict on Plaintiff's wrongful discharge claim 
pursuant to Rule 50(a) of the North Carolina Rules of Civil Procedure. 
On 27 February 2002, the jury rendered a verdict finding that 
Defendant was not liable for intentional infliction of emotional dis- 
tress and negligent retention, and the trial court entered judgment 
accordingly. Plaintiff appealed. 

Plaintiff contends the trial court improperly granted Defendant's 
motion for directed verdict in that she presented more than a "scin- 
tilla" of evidence to support her claim. For the reasons stated herein, 
we agree that directed verdict was improperly granted, and we 
reverse the judgment of the trial court. 

It is well established in North Carolina that in determining 
whether the evidence is sufficient to withstand a motion for a 
directed verdict, "the plaintiff's evidence must be taken as true and all 
the evidence must be viewed in the light most favorable to her, giving 
her the benefit of every reasonable inference which may be legiti- 
mately drawn therefrom, with conflicts, contradictions, and inconsis- 
tencies being resolved in the plaintiff's favor." Bryant v. Thalhimer 
Brothers, Inc., 113 N.C. App. 1, 6, 437 S.E.2d 519, 522 (1993), disc. 
review denied, 336 N.C. 71, 445 S.E.2d 29 (1994). The trial court 
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should deny the motion for directed verdict if there is more than a 
scintilla of evidence to support all the elements of the plaintiff's 
prima facie case. Id. In reviewing the grant of a directed verdict pur- 
suant to Rule 50(a) of the Rules of Civil Procedure, our task is to 
determine whether the evidence, taken in a light most favorable to 
the plaintiff, was sufficient for submission to the jury. Stallings v. 
Food Lion, Inc., 141 N.C. App. 135, 136-37,539 S.E.2d 331,332 (2000). 
We must therefore determine whether Plaintiff presented sufficient 
evidence to support the elements of her claim for wrongful discharge 
in violation of public policy. 

I. Wrongful Discharge i n  Violation of Public Policy 

In Coman v. Thomas Manufacturing Co., 325 N.C. 172, 175, 381 
S.E.2d 445, 447 (1989), our Supreme Court adopted a public policy 
exception to the employee-at-will doctrine. Although at-will employ- 
ment may be terminated " 'for no reason, or for an arbitrary or irra- 
tional reason, there can be no right to terminate such a contract for 
an unlawful reason or purpose that contravenes public policy. A dif- 
ferent interpretation would encourage and sanction lawlessness, 
which law by its very nature is designed to discourage and prevent.' " 
Id. at 175, 381 S.E.2d at 447 (quoting Sides v. Duke University, 74 
N.C. App. 331, 342,328 S.E.2d 818,826, disc. review denied, 314 N.C. 
331, 333 S.E.2d 490 (1985), ovemled in  part  on other grounds, 
Kurtzman v. Applied Analytical Industries, Inc., 347 N.C. 329, 493 
S.E.2d 420 (1997)). To state a claim for wrongful discharge in viola- 
tion of public policy, an employee has the burden of pleading that his 
"dismissal occurred for a reason that violates public policy." 
Considine v. Compass Grp. USA, Inc., 145 N.C. App. 314, 317, 551 
S.E.2d 179, 181, affiwned per curiam, 354 N.C. 568, 557 S.E.2d 528 
(2001). "Public policy has been defined as the principle of law which 
holds that no citizen can lawfully do that which has a tendency to be 
injurious to the public or against the public good." Coman, 325 N.C. 
at 175 n.2, 381 S.E.2d at 447 n.2. Although this definition of public pol- 
icy "does not include a laundry list of what is or is not 'injurious to the 
public or against the public good,' at the very least public policy is 
violated when an employee is fired in contravention of express policy 
declarations contained in the North Carolina General Statutes." Amos 
v. Oakdale Knitting Co., 331 N.C. 348, 353,416 S.E.2d 166, 169 (1992) 
(footnote omitted). 

There is no question that "the right to be free of sexual harass- 
ment in the workplace . . . is implicated in our State declaration of 
public policy." Guthrie v. Conroy, 152 N.C. App. 15, 19-20, 567 S.E.%d 
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403, 407 (2002); see also N.C. Gen. Stat. Pi 143-422.2 (2003) (declaring 
that "[ilt is the public policy of this State to protect . . . the right . . . 
of all persons to seek, obtain and hold employment without dis- 
crimination or abridgement on account of . . . sex"); Russell v. 
Buchanan, 129 N.C. App. 519, 500 S.E.2d 728 (employee suit 
alleging wrongful discharge in violation of Title VII and North 
Carolina public policy), disc. review denied, 348 N.C. 501, 510 S.E.2d 
655 (1998). Our Supreme Court has ruled that the "ultimate purpose 
of . . . G.S. 143-422.2 and Title VII (42 U.S.C. 2000(e), et seq.) is the 
same," and thus the statute is co-extensive with the federal statute, 
evaluated under the same standards of evidence and principles of 
law. Dept. of Correction v. Gibson, 308 N.C. 131, 141, 301 S.E.2d 78, 
85 (1983). Title VII prohibits sexual harassment in the workplace. See 
42 U.S.C. Pi 2000(e)(2)(a)(l) (providing that "it shall be an unlawful 
employment practice for an employer to fail or refuse to hire, dis- 
charge, or otherwise discriminate against any individual with re- 
spect to compensation, terms, conditions, or privileges of employ- 
ment because of such person's gender"). Various state statutes pro- 
vide protection against sexual harassment in the workplace and else- 
where. See, e.g., N.C. Gen. Stat. § 143-422.2 (above); N.C. Gen. Stat. 
8 115C-335.5 (2003) (prohibiting retaliation by any local board of edu- 
cation member against an employee who reports sexual harassment); 
N.C. Gen. Stat. fi 115C-325 (2003) (addressing sexual harassment by 
career education employees); N.C. Gen. Stat. 5 14-395.1(a) (2003) 
(classifying sexual harassment as a Class 2 misdemeanor). A dis- 
charge based on sexual harassment therefore offends the public pol- 
icy of this State and may properly support a wrongful discharge claim 
in violation of public policy. Guthrie, 152 N.C. App. at 19-20, 567 
S.E.2d at 407; Russell, 129 N.C. App. at 521, 500 S.E.2d at 730; see also 
Harrison v. Edison Bros. Apparel Stores, Inc., 924 F.2d 530, 534 (4th 
Cir. 1991) (holding that North Carolina's public policy wrongful dis- 
charge doctrine was applicable to prohibit sexual harassment); 
Phillips v. J.P. Stevens & Co., Inc., 827 F'. Supp. 349, 352-53 (M.D.N.C. 
1993) (recognizing wrongful discharge claim in violation of public 
policy on the basis of sexual harassment). 

In the instant case, Plaintiff presented evidence tending to show 
that (1) she was sexually harassed in the workplace by a fellow 
employee; (2) she repeatedly reported such harassment to Defendant; 
(3) Defendant promoted the employee responsible for the sexual 
harassment; (4) the sexual harassment continued after Plaintiff 
reported the behavior to Defendant; (5) Defendant reduced Plaintiff's 
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employment hours by ten hours per week after she reported the 
harassment; (5) Plaintiff developed depression and other psychologi- 
cal conditions as a result of the sexual harassment, Defendant's fail- 
ure to effectively address such harassment, and Defendant's actions 
following the report of sexual harassment; and (5) Plaintiff's condi- 
tion ultimately forced her to resign from her employment with 
Defendant. We conclude Plaintiff presented sufficient evidence that 
her termination of employment was predicated upon sexual harass- 
ment in violation of public policy. We must now examine whether 
Plaintiff's evidence supports her claim that she was wrongfully dis- 
charged, where termination of employment was constructive rather 
than explicit. 

11. Constructive Discharge 

Whether an at-will employee may be constructively discharged in 
contravention of the public policy of our State remains unsettled. See 
Graham v. Hardee's Food Systems, 121 N.C. App. 382, 385-86, 465 
S.E.2d 558, 560-61 (1995) (indicating that although "North Carolina 
courts have yet to adopt the employment tort of constructive dis- 
charge," assuming arguendo such a claim exists, the plaintiff's evi- 
dence failed to establish an element of constructive discharge). In 
Coman, however, our Supreme Court implicitly recognized the viabil- 
ity of a wrongful discharge claim in violation of public policy where 
termination was constructive. The plaintiff-employee in Coman who 
refused to violate federal trucking regulations was not fired by his 
employer; rather, the employer reduced his salary by fifty percent. 
The Coman Court determined that the reduction in pay was "tanta- 
mount to a discharge" of the plaintiff, and went on to recognize the 
plaintiff's termination as a wrongful discharge in violation of public 
policy. Id. at 173-74, 381 S.E.2d at 446. After Coman, our Supreme 
Court ostensibly confirmed this interpretation of Coman in Garner v. 
Rentenbach Constructors, Inc., 350 N.C. 567, 515 S.E.2d 438 (1999), 
by describing the plaintiff's termination in Coman as a "constructive 
discharge." Id. at 570, 515 S.E.2d at 440. Decisions by this Court have 
left open the possibility of a constructive discharge claim. See, e.g., 
Doyle v. Asheville Orthopaedic Assocs., P A . ,  148 N.C. App. 173, 177, 
557 S.E.2d 577, 579 (2001) ("We recognize the viability of [the plain- 
tiff's claim for constructive discharge] in the context of interpreting 
whether constructive termination by her employer triggered the ter- 
mination payment provision of the en~ployment contract."), disc. 
review denied, 355 N.C. 348, 562 S.E.2d 278 (2002); Russell, 129 N.C. 
App. at 524, 500 S.E.2d at 731-32 (affirming, although not directly 
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addressing, jury verdict for plaintiff who brought suit alleging wrong- 
ful constructive discharge in violation of Title VII and North Carolina 
public policy based on sexual harassment); Graham, 121 N.C. App. at 
385-86, 465 S.E.2d at 560-61; Wagoner v. Elkin City Schools' Bd. of 
Education, 113 N.C. App. 579, 588, 440 S.E.2d 119, 125 (stating 
that, "[a]ssuming that plaintiff was wrongfully constructively dis- 
charged, she is nonetheless not entitled to assert the tort of wrongful 
discharge because the tort of wrongful discharge arises only in the 
context of employees at will."), disc. review denied, 336 N.C. 615,447 
S.E.2d 414 (1994). 

Further support for the proposition that North Carolina recog- 
nizes the validity of wrongful discharge claims in violation of public 
policy where termination is constructive is found in the principles 
announced by our Supreme Court in the seminal case of Coman. As 
explained in Coman, an at-will employee may not be terminated for a 
reason violating the public policy of our State because " '[a] different 
interpretation would encourage and sanction lawlessness, which law 
by its very nature is designed to discourage and prevent.' " Coman, 
325 N.C. at 175, 381 S.E.2d at 447 (quoting Sides, 74 N.C. App. at 342, 
328 S.E.2d at 826). Moreover, our Supreme Court acknowledged in 
Coman that "[blad faith conduct should not be tolerated in employ- 
ment relations, just as it is not accepted in other con~n~ercial rela- 
tionships." Id. at 177, 381 S.E.2d at 448. Bad faith conduct by an 
employer, resulting in intolerable working conditions like those in 
Coman, should not be sanctioned merely because the termination of 
employment was constructive rather than explicit. As recognized 
elsewhere, "[a] coerced resignation is tantamount to a discharge." 
Smith v. Brown-Forman Distillers Cow., 241 Cal. Rptr. 916, 920 
(Cal. App. 1987). 

"There is a growing willingness among courts to permit com- 
mon law public-policy-based clairns of constructive discharge." 
1 Lex. K. Larson, Unjust Dismissal 9 6.06[2] (2003). " 'Though not 
always employing precisely the same language, most courts seem to 
have adopted the rule that a constructive discharge occurs . . . when 
an employer deliberately causes or allows the employee's working 
conditions to become "so intolerable" that the employee is forced 
into an involuntary resignation.' " Smith, 241 Cal. Rptr. at 920 (quot- 
ing Beye v. Bureau of National Affairs, 59 Md. App. 642, 653, 477 
A.2d 1197, 1203, cert. denied, 301 Md. 639, 484 A.2d 274 (1984)). 
Indeed, ten of the eleven states to consider whether such a claim is 
cognizable have extended the public policy exception to prohibit con- 
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structive discharge. See id.; see also, e.g., Sterling Drug, Inc. v. 
Oxford, 294 Ark. 239, 250, 743 S.W.2d 380, 386 (1988); Smith, 241 Cal. 
Rptr. at 920; Seery v. Yale-New Haven Hospital, 17 Conn. App. 532, 
540, 554 A.2d 757, 761 (1989); Balmel v. Hawkeye Steel, 604 N.W.2d 
639, 643 (Iowa 2000); Beye, 59 Md. App. at 653, 477 A.2d at 1203; Bell 
v. Dynamite Foods, 969 S.W.2d 847, 853 (Mo. Ct. App. 1998); Barkey 
v. State Ins. Fund, 40 P.3d 463, 468 (Okla. 2001); Dalby v. Sisters of 
Providence, 125 Or. App. 149, 154, 865 P.2d 391, 394-95 (1993); Slack 
v. Kanawha County Housirlg, 188 W. Va. 144, 155,423 S.E.2d 547,558 
(1992); Strozinsky v. School Dist. of Brown Deer, 237 Wis. 2d 19, 62- 
63, 614 N.W.2d 443, 464 (2000); but see Grey v. First National Bank, 
169 Ill. App. 3d 936, 942-43, 523 N.E.2d 1138, 1143 (rejecting a claim 
for constructive discharge), appeal denied, 122 Ill. 2d 574, 530 N.E.2d 
245 (19881, cert. denied, 493 U.S. 1020, 107 L. Ed. 2d 739 (1990). As 
explained by the Maryland Court of Special Appeals in Beye: 

[n]ormally, an employee who resigns is not regarded as hav- 
ing been discharged, and thus would have no right of action for 
abusive discharge. 

The law is not entirely blind, however. It is able, in most 
instances, to discard form for substance, to reject sham for 
reality. It therefore recognizes the concept of "constructive dis- 
charge;" in a proper case, it will overlook the fact that a termina- 
tion was formally effected by a resignation if the record shows 
that the resignation was indeed an involuntary one, coerced by 
the employer. 

Beye, 59 Md. App. at 649, 477 A.2d at 1201. 

For the foregoing reasons, we conclude that under a fair read- 
ing of Coman as confirmed by Gamer, North Carolina recognizes 
the claim of wrongful discharge in violation of public policy where 
termination is constructive. We therefore reject Defendant's argu- 
ment that Plaintiff's claim for wrongful discharge cannot stand 
because her termination was constructive. We must now determine 
whether Plaintiff presented sufficient evidence in support of her 
claim of constructive discharge. Specifically, we consider whether 
Plaintiff presented sufficient evidence that Defendant deliberately 
forced her resignation. 

111. Deliberateness 

As indicated by this Court in Graham v. Hardee's Food Systems, 
"a plaintiff alleging constructive discharge 'must demonstrate that the 



42 IN THE COURT OF APPEALS 

WHITT v. HARRIS TEETER, INC. 

[I65 N.C. App. 32 (2004)l 

employer deliberately made working conditions intolerable and 
thereby forced [the plaintiff] to quit. Deliberateness exists only if the 
actions complained of were intended by the employer as an effort to 
force the employee to quit.'" Graham, 121 N.C. App. at 385, 465 
S.E.2d at 560 (quoting E.E.O.C. v. Clay Printing Co., 955 F.2d 936, 
944 (4th Cir. 1992)); see also Doyle, 148 N.C. App. at 177, 557 S.E.2d 
at 579 (same). "Thus, each claimant must demonstrate that [the 
employer's] actions were specifically intended to force each claimant 
to quit. Intolerability is 'assessed by the objective standard of 
whether a "reasonable person" in the employee's position would have 
felt compelled to resign.' " E.E.O.C., 955 F.2d at 944 (quoting Bristow 
v. Daily Press, Inc., 770 F.2d 1251, 1255 (4th Cir. 1985), cert. denied, 
475 U.S. 1082, 89 L. Ed. 2d 718 (1986)). (citations omitted). 

Here, Plaintiff presented more than a scintilla of evidence demon- 
strating Defendant's deliberateness. Although Defendant initially 
took some steps to address Plaintiff's complaints of sexual harass- 
ment by initiating an investigation, the evidence tended to show that 
these measures were completely ineffective at ending the harass- 
ment. Defendant in fact promoted Schultz after being informed of his 
offensive behavior. The store manager, Turner, never informed the 
field specialist, Morgan, of the new instances of sexual harassment by 
Schultz reported to him by Plaintiff in November. Although Schultz no 
longer worked at Plaintiff's particular store after early November, 
Defendant did not prevent Schultz from coming into the store despite 
Plaintiff's allegations of continued harassment and threats. During 
the November meeting, Plaintiff informed Turner and the assistant 
manager, Streicher, that Schultz was stalking her and following her 
from the store parking lot to her home. Plaintiff's father confirmed 
this report. In response, Turner told Plaintiff that Schultz was not 
banned from the store, and refused Plaintiff's requests for help. 

Further, Plaintiff testified that, after reporting the sexual harass- 
ment, her working conditions deteriorated still further. In November 
and December, Defendant decreased Plaintiff's employment to 
twenty-seven hours per week, the amount of time worked by part- 
time employees, while all other employees' hours remained the same. 
Plaintiff also testified that one of the customer service managers 
began reporting her cash register "till [as] coming up short." The man- 
ager repeatedly embarrassed Plaintiff by loudly informing her of 
shortages in front of employees and customers, in violation of store 
policy. Plaintiff testified that this problem did not occur prior to mak- 
ing her complaint. Turner, the store manager, stopped speaking to 
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Plaintiff, as did other employees. Upon tendering her resignation, the 
assistant store manager stated, "We figured this would happen." 

We conclude that Plaintiff's evidence presents more than a scin- 
tilla of evidence that Defendant specifically intended to deliberately 
make Plaintiff's working conditions intolerable. Defendant's refusal 
to take effective steps in addressing the sexual harassment, the 
reduction in hours and resulting reduction in pay, the implied allega- 
tions of incompetence or embezzlement, the silent treatment, the 
continued harassment, and the compelling statement from manage- 
ment that they expected she would resign, present a question for the 
jury as to whether Defendant is liable for wrongful termination. The 
trial court therefore erred in granting directed verdict on this issue. 

In summation, we hold that a viable claim for wrongful discharge 
exists in North Carolina where the termination violates public policy, 
even though the discharge is constructive. Plaintiff presented suffi- 
cient evidence of her claim for wrongful discharge in violation of pub- 
lic policy to survive a motion for directed verdict. The trial court 
therefore erred in granting Defendant's motion for a directed verdict 
on this issue. The judgment of the trial court is therefore, 

Reversed. 

Judge TIMMONS-GOODSON concurs. 

Judge McCULLOUGH dissents. 

Judge McCULLOUGH dissenting. 

Because I disagree with the majority's conclusion that the claim 
of constructive discharge based upon either a hostile work environ- 
ment or in retaliation is authorized under the public policy exception 
to the employee-at-will doctrine set forth in Coman v. Thomas 
Manufacturing Co., 325 N.C. 172,381 S.E.2d 445 (1989), I respectfully 
dissent. I also dissent in the case sub judice on the grounds that even 
if constructive discharge claims are authorized, plaintiff's case lacks 
sufficient evidence on the elements of the claim to withstand a 
motion for a directed verdict. 

I. Claims for Wrongful Discharge 

Plaintiff contends, and the majority agrees, that the North 
Carolina Supreme Court conclusively recognized the tort of con- 
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structive wrongful discharge in the case of Coman, 325 N.C. at 175, 
381 S.E.2d at 447. I do not read Coman so broadly, but instead read 
its holding as more narrowly defined by the issue presented in that 
case: "Our present task is to determine whether we should adopt a 
public policy exception to the employee-at-will doctrine." Id. The 
Court went on to adopt the public policy exception as a claim for 
wrongful discharge. I believe this is an altogether different claim than 
that of constructive discharge and therefore would distinguish this 
opinion from Graham v. Hardee's Food Systems, 121 N.C. App. 382, 
386-87, 465 S.E.2d 558, 561 (1996). In Graham, our Court seems to 
hold that a constructive discharge claim falls within the public policy 
exception of a wrongful discharge to an at-will-employee, and there- 
fore requires proof that the discharge was in contravention of the 
public policy of North Carolina. Id. 

A. The Public Policy Exception to a n  at-will-employee 

Generally, an at-will-employee may be discharged without rea- 
son. Still v. Lance, 279 N.C. 254, 260, 182 S.E.2d 403, 407 (1971). 
However, in Coman the Court held that, should an employee be dis- 
charged for failing to follow an employer's demands, where such 
demands violate public policy, discharging that employee on the 
grounds of this failure is unlawful. The Court found authority for this 
exception in Sides v. Duke University, 74 N.C. App. 331, 342, 328 
S.E.2d 818, 826, disc. review denied, 314 N.C. 331, 333 S.E.2d 13 
(1985), where this Court stated: 

[Wlhile there may be a right to terminate a contract at will for no 
reason, or for an arbitrary or irrational reason, there can be no 
right to terminate such a contract for an unlawful reason or pur- 
pose that contravenes public policy. A different interpretation 
would encourage and sanction lawlessness, which law by its very 
nature is designed to discourage and prevent. 

The issue in Sides was the employer's demand that the employee per- 
jure herself in a malpractice lawsuit; the issue in Coman was the 
employer's demand that the employee violate federal trucking regula- 
tions and falsify logs. The Court found both of these demands vio- 
lated public policy. Coman, 325 N.C. at 175, 381 S.E.2d at 447. In 
Coman, the employee who refused to violate the federal trucking reg- 
ulations had his pay reduced by fifty percent, which the Court deter- 
mined was tantamount to discharge. Id. at 173-74, 381 S.E.2d at 446. 
It is clear from Coman, that a claim under this wrongful discharge 
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required some affirmative demand of an employee by the employer to 
violate public policy. 

B. Elements of Hostile Work Environment Constructive 
Discharge 

A separate and distinct wrongful discharge claim, one other than 
the public policy exception to the at-will-employee doctrine as 
defined in Coman, is a claim in tort for a hostile work environment 
constructive wrongful discharge. North Carolina state courts have yet 
to adopt this type of claim. Graham, 121 N.C. App. at 385,465 S.E.2d 
at 560. 

In the interest of judicial economy, however, our Court in 
Graham assumed arguendo what the elements of this constructive 
discharge claim would be. Id. In so doing, we sought guidance from 
the Federal Fourth Circuit Court of Appeals as to the elements of the 
claim. "A plaintiff alleging constructive discharge must therefore 
prove two elements: deliberateness of the employer's action, and 
intolerability of the working conditions." Bristow v. Daily Press, 
Inc., 770 F.2d 1251, 1255 (4th Cir. 1985). In Bristow, the Fourth 
Circuit required deliberateness be shown by the following: 

Our decisions require proof of the employer's specific intent to 
force an en~ployee to leave[.] Intent may be inferred through cir- 
cumstantial evidence, including a failure to act in the face of 
known intolerable conditions[.] 

Id. (citations omitted) (emphasis added). The Bristozo Court required 
that intolerability be assessed by the following: "[Als the circuits uni- 
formly recognize, [intolerability] is assessed by the objective stand- 
ard of whether a 'reasonable person' in the en~ployee's position would 
have felt compelled to resign." Id. (emphasis added). 

11. Plaintiffs Claim of  Constructive Discharge 

Assuming arguendo that North Carolina courts have adopted the 
claim of constructive discharge, a claimant would be required to 
bring forth the elements of the claim as set out in Bristow. See 
Graham, 121 N.C. App. at 385, 465 S.E.2d at 560. Because I do not 
believe plaintiff supported her case with more than a scintilla of evi- 
dence as to the element of defendant's deliberateness or intent, I 
would hold the trial court was correct in granting the motion for 
directed verdict at the close of all evidence. 
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A. Standard of Review 

A motion for a directed verdict under Rule 50(a) of the North 
Carolina Rules of Civil Procedure presents the same question for both 
trial and appellate courts: whether the evidence, taken in a light most 
favorable to plaintiff, was sufficient for submission to the jury. Helvy 
v. Sweat, 58 N.C. App. 197, 199, 292 S.E.2d 733, 734, disc. review 
denied, 306 N.C. 741, 295 S.E.2d 477 (1982). The question of the evi- 
dence's sufficiency is a matter of law, and the motion should be 
reversed if there is more than a scintilla of evidence to support all the 
elements of plaintiff's prima facie case. Southern Railway Co. v. 
O'Boyle Tank Lines, 70 N.C. App. 1, 4, 318 S.E.2d 872, 875 (1984). 
Therefore, this Court reviews the record and transcript de novo, 
reversing upon a finding of more than a scintilla of evidence support- 
ing each element of plaintiff's prima facie case. 

B. The Element of "Deliberateness" i n  Constructive Discharge 

Plaintiff alleges the following evidence, put forth in their case 
in chief, is more than a scintilla of evidence to establish the ele- 
ment of defendant's "deliberateness." In making this claim, plaintiff 
argues that this element does not require specific intent, but can be 
met so long as an employer "tolerates discriminatory working condi- 
tions that would drive a reasonable person to resign." Arthur Young 
& Co. v. Sutherland, 631 A.2d 354, 364 (D.C. 1993). I would disagree, 
citing the stricter Bristow standard: "Our decisions require proof 
of the employer's specific intent to force an employee to leave." 
Bristow, 770 F.2d at 1255 (emphasis added). Under either of these 
standards, the evidence was no more than a scintilla as to the element 
of deliberateness. 

Plaintiff alleges the following evidence meets the "more than a 
scintilla" standard to survive a directed verdict on the question of 
defendant's "deliberateness": Plaintiff first began employment with 
defendant in the spring of 1999 at their Kernersville store. At that 
time, she signed a copy of defendant's sexual harassment policy and 
was put on notice to take any concerns to management, or use the 
toll-free number in the back of the store for complaints. 

Plaintiff began to be sexually harassed at her job in July of 1999 
by co-employee Randy Schultz. Mr. Schultz worked in the meat 
department. The harassment consisted of daily sexual comments 
by Mr. Schultz when he would visit plaintiff at her register. This con- 
tinued up until 26 October 1999, when plaintiff first reported the 
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harassment to defendant's management. She first told her immediate 
supervisor, who on the same day arranged to have her speak with 
Mike Turner, the store manager. Also on 26 October 1999, Mr. Turner 
contacted a special field specialist, Shirley Morgan, in Charlotte, 
North Carolina, to come and interview plaintiff. The field specialist 
told plaintiff she would get back with her in a week, but in fact got 
back in touch with her a "couple of weeks" later. 

In the first week of November, four days after plaintiff's concerns 
were brought to the attention of management, Mr. Schultz was trans- 
ferred to another of defendant's locations to start a management 
trainee program. In another meeting with Mr. Turner, plaintiff again 
discussed the continued sexual harassment and alleged threats by Mr. 
Schultz, despite his being transferred. Mr. Turner responded to these 
contentions, "Well, as far as I know he's not been banned from the 
store." He said he would again contact Ms. Morgan (the field special- 
ist), but plaintiff did not hear from Ms. Morgan immediately. 

Mr. Schultz occasionally came into the store throughout 
November to do paperwork, buy something, or just "hang out." In mid 
to late November, plaintiff met with Ms. Morgan at McDonald's where 
she was told the investigation had been completed, Mr. Schultz had 
denied everything, and they had found no evidence to corroborate her 
story. Plaintiff alleged that defendant was still making sexual state- 
ments to her after this meeting, and arranged a third meeting with Mr. 
Turner and a co-manager. Her father was also present. Plaintiff 
alleged defendant was stalking her, physically touching her, and 
making threatening phone calls. To this, Mr. Turner replied, "Wendy, 
what do you want me to do about it?" 

Plaintiff alleged that incidents of both sexual comments and 
physical touching continued throughout November. Twice during 
November, Mr. Schultz followed plaintiff out of defendant's parking 
lot in his car after plaintiff had finished work. Plaintiff contacted Ms. 
Morgan one last time at the end of November by phone. In December, 
plaintiff alleged defendant continued to make sexual statements to 
her, approximately two to three times a week. 

Randy Schultz was known by plaintiff, fellow employees, and 
management to be having an affair with a fellow coworker before his 
November transfer to the management program. Defendant has a pol- 
icy that its employees can be immediately discharged for "immoral 
conduct on or off the job." Defendant never sought to discharge Mr. 
Schultz on these grounds. 
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From January 2000 to 22 February 2000, Mr. Schultz made no fur- 
ther attempts to contact plaintiff, by phone or otherwise. Plaintiff 
gave defendant notice of her resignation 22 February 2000. 

Defendant's undisputed evidence, offered to show the lack of 
deliberateness as to plaintiff's resignation, was as follows: Defendant 
was not on notice of the alleged sexual harassment until 26 October 
1999. That same day, the defendant took immediate action, having 
plaintiff interviewed by both Mr. Turner and Ms. Morgan (arriving 
from Charlotte). The following day Mr. Schultz was interviewed as to 
the alleged incidents. There was no evidence to corroborate plaintiff's 
allegations and therefore no basis upon which to credit plaintiff or 
discredit defendant. 

As Mr. Schultz was set to transfer four days after the complaint, 
defendant considered this a remedy to the problem because the two 
would no longer be working in the same store. Mr. Turner had rec- 
ommended Mr. Schultz be placed in the management program before 
he was on notice of the alleged sexual harassment allegations. The 
allegations by plaintiff were the first of their kind against Mr. Schultz. 
Because Mr. Schultz had been selected for the management program, 
Mr. Turner told Ms. Morgan that he "wanted to get this investigation 
started as soon as possible and get to the bottom of it." 

The field specialist conducted the investigation, and recom- 
mended the following: 

We knew that Randy was no longer at the store because he went 
into the MDP store and he moved out of that store I think two or 
three days after that. Our recommendation was, because we 
could not corroborate the allegations, that we go back to Wendy 
and Randy with follow-up memos and let them read the harass- 
ment policy indicating that they understood that harassment is 
not tolerated in the future. If anything happened in the future, it 
should be reported. 

Both plaintiff and Mr. Schultz were given a copy of defendant's 
harassment policy, and both were signed: plaintiff signed 22 
November 1999, and Mr. Schultz signed 23 November 1999. In late 
November, Ms. Morgan was contacted one last time by plaintiff 
alleging that Mr. Schultz had come back into the store at one time, 
and that she had been receiving threatening phone calls from some- 
one she believed to be him. At that time, Ms. Morgan offered that "if 
[plaintiff] felt uncomfortable, she could work in Winston-Salem or 
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Greensboro of her choice," to which plaintiff responded, "she said 
she would think about that and let [Ms. Shirley] know." After this 
offer of transfer and notification to plaintiff that the investigation was 
closed, plaintiff provided no clear evidence that she brought any fur- 
ther notice to defendant of harassment occurring in December, all 
alleged to have occurred by phone calls to plaintiff's parents' home. It 
should be noted that there are no allegations of any harassment by 
Mr. Schultz in either January or in the three weeks in February be- 
fore plaintiff's resignation. 

When reading all evidence in a light most favorable to the plain- 
tiff, granting all reasonable inferences therefrom, I am not in a posi- 
tion to ignore defendant's undisputed evidence. For this reason I 
believe the trial court was correct in denying a directed verdict 
motion at the close of plaintiff's evidence, but was also correct in 
granting the motion at the close of all evidence. 

I believe that the "deliberateness" element of constructive dis- 
charge as set out in Bristow, cannot as a matter of law be shown 
where defendant has undisputedly responded immediately to plain- 
tiff's complaint, in accord with the harassment policies that plaintiff 
signed, and where part of this response was an offer to transfer plain- 
tiff in order that her employment may be retained. Furthermore, the 
record is clear that defendant considered the fact that Mr. Schultz 
was set to be moved to a new store in a matter of three or four days 
after the harassment claims were first brought to their attention. 
Defendant was reasonable in considering this a convenient and 
proper means to resolve an uncorroborated he-said, she-said sce- 
nario. Finally, plaintiff worked for nearly two months before her vol- 
untary resignation, during which time she raises no allegations of 
harassment or any attempt by defendant to have her resign. 

I find support in Whidbee v. Garxarelli Food Specialties, Inc., 
223 F.3d 62 (2d Cir. N.Y. 2000). In that case, the Second Circuit 
required something "beyond mere negligence or ineffectiveness" to 
show that an employer's handling of plaintiff's complaints amounted 
to a "deliberate" attempt to make her work place so intolerable that 
she would resign. Id. at 74. 

The undercurrent of plaintiff's argument is that, short of termi- 
nating Mr. Schultz, no response by defendant would be adequate.l 

1 It should be noted here that the jury found that no damages were proximately 
caused by defendant's alleged negligent retention of Mr Schultz or lntentlonal lnfl~c- 
tlon of emotlon dlstress 
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While this may be true had there been some corroborative evi- 
dence supporting claims for harassment, here no such corrobora- 
tive evidence has been offered, even when read in the most favor- 
able light to plaintiff. 

In sum, I do not believe constructive discharge falls under the 
public policy exception of the at-will-employee doctrine as set out in 
Coman, but is a separate and distinct claim. I would therefore distin- 
guish this case from Graham on that point, because Graham seemed 
to require a constructive discharge claim meet both the elements of 
deliberateness and intolerability, and also required a showing of a vio- 
lation of North Carolina public policy under Coman. 

Finally, applying the facts of this case to Graham and Bristow, 
even if the constructive discharge claim was cognizable in North 
Carolina or should our Supreme Court hold it to be so, there was not 
sufficient evidence as to the element of deliberateness for the claim 
to survive a motion for directed verdict at the close of all evidence. I 
would therefore affirm the trial court. 

STATE O F  NORTH CAROLINA v. BILLY LEE BLACKSTOCK 

NO. COA03-732 

(Filed 6 July 2004) 

1. Search and Seizure- investigatory stop-motion to 
suppress 

The trial court did not err in a first-degree murder and rob- 
bery with a dangerous weapon case by denying defendant's 
motion to suppress evidence seized by law enforcement officers 
during the 17 April 2000 investigative stop of an automobile in 
which defendant was a passenger, because: (1) defendant's argu- 
ments point to nothing more than inconsistencies and discrepan- 
cies in the evidence, the resolution of which was for the trial 
court; and (2) while a single one of the factors relied upon by law 
enforcement officers and cited by the trial court might not in 
itself have been sufficient to sustain a reasonable suspicion 
that criminal conduct was underway, the composite of the factors 
as detailed in the trial court's findings of fact adequately sus- 
tained a reasonable and articulable suspicion that criminal activ- 
ity was afoot. 
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2. Evidence- hearsay-nontestimonial statements-right of 
confrontation 

Hearsay statements made by a murder victim to his wife and 
daughter concerning the shooting of the victim during a robbery 
were nontestimonial and not rendered inadmissible by Crawford 
v. Washington, 541 U.S. - (2004) where they were made during 
personal conversations that took place over a period of several 
days after the shooting at a time when the victim's physical con- 
dition was improving and he could have expected to personally 
testify at the trial. 

3. Evidence- hearsay-state of mind exception-residual 
hearsay exception 

The trial court erred in a first-degree murder and robbery 
with a dangerous weapon case by admitting hearsay statements 
made by the victim to his wife and daughter concerning the rob- 
bery and shooting, because: (1) the statements were made several 
days after the robbery and therefore were not admissible under 
N.C.G.S. Q 8C-1, Rule 803(3) to show the victim's then-existing 
state of mind during the robbery; (2) the statements made by the 
victim to his wife and daughter did not bear particular guarantees 
of trustworthiness required for admissibility under the residual 
hearsay exception for testimony by unavailable witnesses set 
forth in N.C.G.S. 8C-1, Rule 804(b)(5) since, although the victim 
may have had no motivation to speak untruthfully to either the 
police captain or his wife and daughter, his statement to the offi- 
cer that he was shot during a struggle for the gun versus the 
statement to his relatives that he was shot while on his knees 
with his hands in the air pleading for his life cannot be reconciled 
without the benefit of cross-examination, which defendant was 
denied; and (3) the improperly admitted hearsay statements con- 
tained the only evidence of premeditation and deliberation, and 
thus, the jury's verdict of first-degree murder cannot stand on 
that basis but can still rest on the felony murder theory with vaca- 
tion of the armed robbery conviction which serves as the basis 
for the felony murder. 

Appeal by defendant from judgments entered 25 February 2002 by 
Judge Michael E. Helms in Superior Court, Rockingham County. 
Heard in the Court of Appeals 18 May 2004. 
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Attorney General Roy Cooper, by Assistant Attorney General 
John G. Barnwell, for the Sta.te. 

Glover & Petersen, PA., by James R. Glover, for defendant 
appellant. 

WYNN, Judge. 

Defendant Billy Lee Blackstock appeals from judgments of the 
trial court entered upon jury verdicts finding him guilty of robbery 
with a dangerous weapon and first-degree murder on the basis of pre- 
meditation and deliberation and felony murder. Defendant argues 
such judgments must be reversed, in that the trial court erred by (I) 
denying his motion to suppress; (11) admitting hearsay statements; 
(111) overruling his objections to statements made by the prosecutor 
during closing argument; and (IV) allowing an expert witness to state 
that the bullet wound suffered by the victim was the proximate cause 
of death. We conclude the trial court erred in admitting the hearsay 
statements in violation of Defendant's right to confrontation. Because 
the hearsay statements pertained only to Defendant's conviction of 
first-degree murder under a theory of premeditation and deliberation, 
however, we find no error in Defendant's conviction of felony murder; 
and, following our case law, we vacate Defendant's conviction of rob- 
bery with a dangerous weapon. State v. Millsaps, 356 N.C. 556, 560, 
572 S.E.2d 767, 770 (2002). 

At the trial, the State presented evidence tending to show that 
on the evening of 15 April 2000, Cecil Weeks was working at the con- 
venience store he owned and operated in Reidsville, North Carolina. 
Weeks was alone in the store. Two African-American men wearing 
masks and carrying handguns entered the store at approximately 9:30 
p.m. and demanded money. Weeks was shot in the upper right chest 
during the course of the robbery. 

Weeks was treated for the gunshot wound at a hospital, where his 
condition improved over the next four days. On the fifth day, he devel- 
oped an infection in his blood stream and died on 22 April 2000. 
Before his death, Weeks made several statements to law enforcement 
officers and his wife and daughter describing the robbery and the 
shooting. The trial court allowed Weeks' wife and daughter to testify 
to these statements at trial over Defendant's objections. 

Investigating officers recovered a spent .40 caliber bullet and 
shell casing from the floor of the convenience store. Testing revealed 
that the bullet recovered from the scene of the robbery was fired from 



IN THE COURT OF APPEALS 53 

STATE v. BLACKSTOCK 

[I65 N.C. App. 50 (2004)) 

a Glock handgun belonging to Defendant and seized by officers dur- 
ing a 17 April 2000 investigative stop of an automobile in which 
Defendant was a passenger. During a subsequent search of 
Defendant's residence, officers discovered a pair of blood-stained 
jeans identified by Defendant as belonging to him. A forensic molec- 
ular geneticist performed a DNA analysis and concluded that the 
blood stain on the jeans matched Weeks' DNA profile. Finally, a wit- 
ness for the State identified Defendant as one of two men she 
observed loitering behind the convenience store approximately thirty 
minutes before the robbery. 

Before trial, counsel for Defendant moved to suppress evidence 
seized by law enforcement officers during the 17 April 2000 inves- 
tigative stop. At the suppression hearing, Greensboro police officer 
J.D. Slone testified that, on 16 April 2000, he was working with fellow 
officer Jay Tunstall as part of a larger unit of officers known as the 
"Crime Abatement Team." The officers wore plain clothes and 
patrolled in an unmarked vehicle "the area between Summit Avenue 
and Bessemer and back to Cone Boulevard" in northeast Greensboro 
because "the statistical data indicated this area had a problem with 
robberies and break-in and enterings." At approximately 11:45 p.m., 
Officer Slone "observed two black males dressed in dark clothing . . . 
walking along the front of the closed businesses of [a] strip mall." 
None of the businesses in the strip mall was open, the lighting was 
dim, and there were no vehicles in the parking lot. The two men "were 
walking very slowly, and they were looking into the business win- 
dows and looking back throughout the parking lot and back into the 
businesses as they were going up along the sidewalk." Officer Slone 
relayed his observations to his sergeant, who arrived at the scene in 
a vehicle with visible police antennas and a mounted blue light on the 
rear window. One of the two men turned and appeared to spot the 
police vehicle, whereupon both men "immediately turned around and 
stopped their direction of travel that they were going and immedi- 
ately began to walk hurriedly back toward . . . the western end of the 
building." The men entered a vehicle parked at the end of the build- 
ing, in an area generally concealed from public view. The officers fol- 
lowed the two men, who drove slowly through the parking lots of a 
gas station and a fast-food restaurant, but did not stop. The man sit- 
ting in the passenger's seat turned his head and "looked over his left 
shoulder, and he kept his head turned back for a few seconds as if he 
was trying to identify the vehicle." At that point, Officers Slone and 
Tunstall decided they would stop the vehicle. Officer Slone testified 
the decision to stop the vehicle was 
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[blased upon the statistical data we reviewed and the indication 
of robberies in that area, given the time of night it was, the dark 
clothing they were wearing, the position of their car out of sight, 
the way they moved along the front of the businesses, moving 
around. They were trying to be aware of their surroundings when 
they began to walk around the parking lot and when they 
observed the police vehicle, they turned and changed their pace. 
They got into their vehicle and left. 

They pulled directly into the [gas station parking] lot as if 
they were casing the business, what appeared to be-it was a 
slow pace. Never did stop. Pulled back onto the street; upon 
approaching the [fast food restaurant], immediately we were 
behind them because they failed to give a turn signal in an orderly 
fashion. The front seat passenger immediately looked over as if 
they were trying to identify the people within the vehicle. 

And the fact that they drove through the [fast food restaurant 
parking] lot and upon getting on Sullivan Street, we were behind 
them. Again, they started looking, again, as if they were trying to 
identify who it was. 

The officers stopped the vehicle near the campus of A&T 
University. The driver identified himself as Tory Gerald Tucker, but 
told Officer Slone he did not have his driver's license with him. 
Officer Slone identified Defendant as the passenger. Officer Slone 
requested that Tucker step out of the vehicle. Tucker informed 
Officer Slone they were traveling to A&T University "to talk with a 
football player by the name of Marvin Blackstock." Officers with A&T 
University informed Officer Slone that no such person was listed in 
the university roster. Tucker further explained that the two men had 
been at the strip mall earlier to use a pay phone; however, Officer 
Slone stated there were no pay phones in the immediate area of the 
shopping center. Tucker gave Officer Slone permission to search his 
vehicle. Officers found a plastic bag containing two ounces of mari- 
juana and a "loaded Glock 23 .40 caliber handgun" beneath the front 
passenger seat. Both Tucker and Defendant denied ownership of the 
weapon. The officers also found two black toboggans and "a female- 
styled hair wig" in the vehicle. 

Defendant presented the testimony of Doris Hunter, the registrar 
at A&T University, who verified that a student named Marvin 
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Blackstock was enrolled and attended the university during April of 
2000. Hunter further testified that Blackstock was a football player 
for the university. 

The trial court denied Defendant's motion to suppress, and the 
case came to trial on 7 January 2002. Upon conclusion of the evi- 
dence, the jury found Defendant guilty of armed robbery and first- 
degree murder under the felony murder rule and on the basis of pre- 
meditation and deliberation. Upon the jury's recommendation that 
Defendant be spared the death penalty, the trial court sentenced 
Defendant to life imprisonment without parole for the first-degree 
murder conviction and a term of sixty-four to eighty-six months' 
imprisonment for the armed robbery conviction. Defendant appealed. 

Defendant presents four assignments of error on appeal, arguing 
the trial court erred by (I) denying his motion to suppress evidence 
seized by law enforcement officers during the 17 April 2000 inves- 
tigative stop; (11) admitting statements made by Weeks to his wife and 
daughter; (111) overruling his objections to statements made by the 
prosecutor during closing argument; and (IV) allowing an expert wit- 
ness to state that the bullet wound suffered by Weeks was the proxi- 
mate cause of death. For the reasons stated herein, we conclude the 
trial court erred in admitting the hearsay statements made by Weeks 
to his wife and daughter. 

I .  Motion to Suppress 

[I] By his first assignment of error, Defendant contends the trial 
court erred in denying his motion to suppress evidence seized dur- 
ing the 17 April 2000 stop of the automobile in which Defendant 
was a passenger. Defendant contends that some of the findings by 
the trial court are not supported by the evidence, and that, in turn, 
the trial court's conclusion that the investigative detention was law- 
ful is erroneous. 

We review a trial court's ruling on a motion to suppress to deter- 
mine whether the findings of fact are supported by competent evi- 
dence, and whether the findings support the conclusions of law. State 
v. Braxton, 344 N.C. 702, 709, 477 S.E.2d 172, 176 (1996) (noting that 
a trial court's resolution of a conflict in the evidence will not be dis- 
turbed on appeal). The trial court's findings of fact are conclusive on 
appeal if supported by competent evidence, even if the evidence is 
conflicting. Id. Once we conclude that the trial court's findings of fact 
are supported by the evidence, our next task "is to determine whether 
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the trial court's conclusion[s] of law [are] supported by the findings." 
State v. Hyde, 352 N.C. 37,45,530 S.E.2d 281,288 (2000), cert. denied, 
531 U.S. 1114, 148 L. Ed. 2d 775 (2001). "Conclusions of law that are 
correct in light of the findings are also binding on appeal." State v. 
Howell, 343 N.C. 229,239, 470 S.E.2d 38, 43 (1996). "This deference is 
afforded the trial judge because he is in the best position to weigh the 
evidence, given that he has heard all of the testimony and observed 
the demeanor of the witnesses." State v. Hughes, 353 N.C. 200, 207, 
539 S.E.2d 625, 631 (2000). 

In the instant case, law enforcement officers seized evidence pur- 
suant to an investigative stop of a vehicle in which Defendant was a 
passenger. Unreasonable searches and seizures are prohibited by the 
Fourth Amendment to the Constitution of the United States and 
Section 20 of Article I of the North Carolina Constitution. State v. 
Garner, 331 N.C. 491, 506-07,417 S.E.2d 502, 510 (1992), cert. denied, 
516 U.S. 1129, 133 L. Ed. 2d 872 (1996). They apply to "seizures of the 
person, including brief investigatory detentions such as those 
involved in the stopping of a vehicle." State v. Watkins, 337 N.C. 437, 
441, 446 S.E.2d 67, 69-70 (1994). "An investigatory stop must be 
justified by 'a reasonable suspicion, based on objective facts, that the 
individual is involved in criminal activity.' " Id. at 441,446 S.E.2d at 70 
(quoting Brown v. Texas, 443 U.S. 47,51,61 L. Ed. 2d 357,362 (1979)). 
In ascertaining whether an officer had a reasonable suspicion to 
make an investigatory stop, the court must consider the totality of the 
circumstances. Id. "The stop must be based on specific and articula- 
ble facts, as well as the rational inferences from those facts, as 
viewed through the eyes of a reasonable, cautious officer, guided 
by his experience and training." Id. Our Supreme Court has ac- 
knowledged that activity at an unusual hour is a factor that may be 
considered by a law enforcement officer in formulating a reasonable 
suspicion. Id. at 442, 446 S.E.2d at 70. 

In reviewing the evidence submitted by the State, the trial court 
found, inter alia, that 

Among the facts composing the totality of the circumstances (the 
whole picture) supporting a reasonable and articulable suspicion 
by an experienced law enforcement officer that criminal activity 
was afoot at the Fairview Shopping Center just before 12 mid- 
night are that (a) every one of the businesses was closed, (b) the 
shopping center is a block away from the lighted glare of Summit 
Avenue, (c) the back entrances to the shopping center open onto 
an asphalt lot and the lot is surrounded by a high fence which can 



I N  THE COURT O F  APPEALS 5 7 

STATE v. BLACKSTOCK 

[1G5 X.C. App. 50 (2004)l 

be accessed from near where the car in which the two were rid- 
ing was parked, (d) the shopping center parking lot was essen- 
tially dark, (e) the light eliminating [sic] from the businesses was 
dim, (f) the two were wearing dark clothing, (g) it was just before 
midnight, (h) there were no visible vehicles in the parking lot and 
no other persons on the sidewalks or parking lot of the shopping 
center, (i) the strip shopping center was in an area where inci- 
dences of crime were on the significant increase, 0) the two 
slowly walked by the buildings near the windows, looking into 
the businesses as if casing them and as if looking to see what 
back door entrances there might be opening onto the asphalt 
back lot, which lot was essentially hidden from the view of the 
public, (k) one of the businesses was a type of bank, (1) the two 
walked into the parking lot and their walking came almost to a 
stop and they were "hanging out" as if they were looking to break 
into something, (m) the two seemed to be looking out for some- 
thing or expecting somebody, (n) the two did not seem to be mere 
passersby, (0) the observing officers could not tell where the two 
came from, (p) the two parked their vehicle out of general view, 
(q) the shopping center would not be generally used for parking 
by residences in the area, (r) when a vehicle came into their sight, 
which they could have believed was a law enforcement vehicle, 
(alternatively that upon approach of a stranger in a Ford Taurus 
automobile they fled the parking lot) the two looked at each other 
and turned and hurriedly walked to the dark end of the strip and 
got in a hidden from view vehicle and left, (s) such flight from a 
law enforcement vehicle was unprovoked, (t) once on Summit 
Avenue they tried to lose any law enforcement officers who were 
following them by turning into the Citgo service station where 
they did not stop or conduct any business, and (u) turned into 
Wendys abruptly and looked around and took a sustained look at 
the vehicle following them, drove around Wendys without stop- 
ping or transacting any food business, and probably confirmed 
that law enforcement officers were following them. The suspicion 
that criminal activity was afoot at around 12 midnight on the 
night of April 16-17, 2000 was a reasonable and articulable suspi- 
cion. Such suspicion by Officer Slone was not a mere inchoate 
suspicion or mere hunch. 

Defendant objects to several of the trial court's findings of fact, 
asserting they are unsupported by the greater weight of the evidence. 
For example, Defendant contends there was insufficient evidence to 
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support the trial court's findings that (1) the Fairview Shopping 
Center was in a "high crime area;" (2) the two men appeared to be 
"casing" the shopping center; and (3) the two men recognized and 
attempted to evade the officers following them. Defendant's argu- 
ments, however, point to nothing more than inconsistencies and 
discrepancies in the evidence, the resolution of which was for the 
trial court. See State v. Eason, 336 N.C. 730, 745, 445 S.E.2d 917, 
926 (1994) (conflicting evidence must be resolved by the trial 
court's findings and such findings will not be disturbed on appeal 
where supported by competent evidence), cert. denied, 513 U.S. 1096, 
130 L. Ed. 2d 661 (1995). After careful consideration of the evidence 
presented to the trial court, we conclude the trial court's findings of 
fact are supported by competent evidence. We next consider whether 
the findings of fact support the trial court's conclusion that the inves- 
tigative stop was lawful. 

When determining whether an officer had reasonable suspicion 
to conduct an investigative stop, the trial court may properly consider 
such factors as: (1) activity at an unusual hour; (2) nervousness of an 
individual; (3) an area's disposition toward criminal activity; and (4) 
unprovoked flight. State v. Roberts, 142 N.C. App. 424,429, 542 S.E.2d 
703, 707 (2001); State v. Parker, 137 N.C. App. 590, 600-02, 530 S.E.2d 
297, 304 (2000). "None of these factors, standing alone, [is] sufficient 
to justify a finding of reasonable suspicion, but must be considered in 
context." Roberts, 142 N.C. App. at 429, 542 S.E.2d at 707-08; see also 
State v. Crenshaw, 144 N.C. App. 574, 577, 551 S.E.2d 147, 150 (2001) 
(noting that, " 'individually, any of the factors cited in [articulating 
reasonable suspicion] might not justify a search, but one cannot 
piecemeal this analysis. One piece of sand may not make a beach, but 
courts will not be made to look at each grain in isolation and con- 
clude there is no seashore.' ") (quoting Robert G. Lindauer, Jr., State 
v. Pearson and State v. McClendon: Determining Reasonable, 
Articulable Suspicion from the Totality of the Circumstances i n  
North Carolina, 78 N.C. L. Rev. 831, 849 (2000)). 

We conclude that, while a single one of the factors relied upon by 
the law enforcement officers and cited by the trial court might not in 
itself have been sufficient to sustain a reasonable suspicion that crim- 
inal conduct was underway, and may well have been consistent with 
innocent behavior, the composite of the factors as detailed in the trial 
court's findings of fact adequately sustained a reasonable and articu- 
lable suspicion that criminal activity was afoot, and thus supported 
the trial court's conclusion of law to that effect. Parker, 137 N.C. App. 
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at 600-01, 530 S.E.2d at 304-05 (holding the trial court properly denied 
the defendant's motion to suppress where the totality of the circum- 
stances supported a reasonable suspicion that criminal activity was 
afoot); State v. Fox, 58 N.C. App. 692, 695, 294 S.E.2d 410, 412-13 
(1982) (holding that reasonable suspicion existed for an investigatory 
stop of a vehicle the defendant was driving slowly in the early morn- 
ing hours down a dead-end street where businesses had previously 
been robbed, where the defendant was dressed shabbily but the ve- 
hicle was "real nice," and where the defendant appeared to avoid the 
officer's gaze in passing) affirmed per. curium, 307 N.C. 460, 298 
S.E.2d 388 (1983); State v. Tillett and State v. Smith, 50 N.C. App. 
520, 524, 274 S.E.2d 361, 364 (1981) (holding reasonable and articula- 
ble suspicion existed to support the investigatory stop of a vehicle in 
view of the time of day and the officer's prior knowledge of reports of 
criminal activity in the area). 

Here, Defendant and Tucker were observed loitering at a closed 
shopping center shortly before midnight wearing dark clothing in an 
area targeted by law enforcement officers as a high crime area. No 
other vehicles were in the shopping center parking lot. When a vehi- 
cle did appear, which Defendant and Tucker may have recognized as 
a law enforcement vehicle, the men abruptly and hurriedly returned 
to their vehicle, which was parked out of general public view, and 
departed. Once in the vehicle, the passenger turned and looked 
behind as if trying to determine the identity of the officers following 
them. These cumulative factors, together with the other detailed find- 
ings of fact articulated by the trial court, adequately support the offi- 
cers' reasonable belief that Defendant and Tucker were involved in 
criminal activity. We hold the trial court properly denied Defendant's 
motion to suppress. 

11. Hearsay Statements 

[2] By further assignment of error, Defendant argues the trial court 
improperly admitted statements made by Weeks to his wife and 
daughter concerning the robbery and shooting. Prior to trial, the State 
filed written motions and notices of its intent to offer into evidence 
the hearsay statements. Following a hearing regarding the admissibil- 
ity of the statements, the trial court ruled that the statements were 
admissible under Rules 803(3) and 804(b)(5) of the North Carolina 
Rules of Evidence. Defendant contends these statements were not 
properly admissible under any hearsay exception and that their 
admission violated his right to confrontation. According to 
Defendant, these statements were the only evidence to support the 
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jury's finding of first-degree murder under a theory of premeditation 
and deliberation. Thus, argues Defendant, admission of the state- 
ments irreparably prejudiced him, requiring a new trial. 

Linda Billingsley, Weeks' daughter, testified to statements made 
to her by Weeks in the days following his admission to the hospital. 
Billingsley stated her father described the robbery as follows: 

He said that he was filling up the drink boxes. He said he 
heard something up front, and he said that he looked and saw 
someone come at him with a gun. He said the person was holler- 
ing "Don't be stupid or I'll blow your brains out." 

And he said that he fought with this person. He said he had 
the person down and he had the gun almost away from him, and 
he said that someone else had came in and stuck a gun to his head 
and told him not to do anything stupid or he would kill him. That's 
when he realized it was two and he gave up. 

He said that he was on his knees with his hands raised and he 
was begging for his life. He was talking about me and my mommy 
and sister and little girl. He told them not to hurt him, and he said 
the next thing he knew he was shot. 

Weeks' widow, Teresa Weeks, gave similar testimony concerning 
her husband's statements regarding the robbery: 

He told me he was at the drink box. He was fixing to close up, and 
he was filling the drink box up. He said he heard the front door 
open, and he looked up and he saw a black man-well, a man 
dressed in black, dark clothing with a mask on and gloves; and he 
said he had a gun and said he came back to him and he told him, 
"Don't be crazy." He said, "I'll give you the money." 

And he said that-he tried to take the gun away from him. 
There was just one there. He tried to take the gun away. He said 
he almost had the gun away from him when another guy came 
storming through the door. He also was dressed in black with a 
mask, with dark clothes and he had a gun; and he came back to 
where he was at and said-he stuck the gun up to his head and he 
told him, he says, "Don't be crazy or I'll blow your brains out." 
And he said-he told him, he says, that he had a wife and two chil- 
dren and a grandchild; and he begged him not to kill him. 

He said that he had his hands up. He raised his hands and told 
them they could have anything they wanted, just don't kill him. 
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And he said that he got up and-before he got up, he said he 
heard a gunshot and he didn't realize he was shot until he got up. 

Thus, according to Billingsley and Teresa Weeks, Weeks was shot 
while on his knees with his hands in the air begging for his life. These 
statements differ significantly from the version of events Weeks gave 
to law enforcement officers. Captain Guilio Dattero of the Reidsville 
Police Department interviewed Weeks at the hospital immediately 
following the robbery and shooting. Weeks told Captain Dattero 

that he was in the process of closing up the store . . . when he 
went about the business of filling a drink machine in the store. He 
advised that he was doing that, that he heard the store front door 
open and two individuals entered. . . . He described the individu- 
als. First of all, Suspect Number 1 as a black male, six feet in 
height, slender build, black or dark clothing, with a black mask 
and a black square gun. He then advised me Suspect Number 2 fit 
the same description, including possible identical ski mask and 
the weapon description was pretty much the same. . . . He advised 
that as the two entered the store they approached him, as they 
both had their weapons drawn. At some point he began to strug- 
gle with Suspect Number 1 after the suspects had demanded his 
cash. The suspect, that is, Suspect Number 1, then fired a single 
shot at Mr. Weeks, hitting him in the upper chest area. 

According to this account of the robbery, Weeks was shot during a 
struggle for the gun. Thus, the officer's account did not provide evi- 
dence supporting the element of premeditation. We must now deter- 
mine whether the trial court properly admitted the hearsay state- 
ments by Billingsley and Teresa Weeks.' 

The United States Supreme Court's recent opinion in Crawford v. 
Washington, 541 U.S. -, 158 L. Ed. 2d 177 (2004) established new 
rules for determining whether the admission of hearsay statements 
violates a criminal defendant's constitutional right to be confronted 
with the witnesses against him. Prior to Crawford, the admission of 
an unavailable witness' statement against a criminal defendant was 
not violative of the Sixth Amendment confrontation right if the wit- 
ness' statement bore adequate indicia of reliability. Ohio v. Roberts, 
448 U.S. 56, 66, 65 L. Ed. 2d 597 (1980). To meet that test, the out-of- 

1. We note Defendant did not object at trial to admission of the hearsay statement 
offered by Captain Dattero, nor does Defendant argue on appeal that admission of the 
statement was improper. Accordingly, we give no ronsideration to this issue. 
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court statement had to fall within a firmly rooted hearsay exception 
or bear particularized guarantees of trustworthiness. Crawford, 541 
U.S. at --, 158 L. Ed. 2d at 186. 

Crawford replaced this test with a new focus upon the testi- 
monial or nontestimonial nature of the out-of-court statement. 
Crawford held that "[wlhere testimonial evidence is at issue . . . the 
Sixth Amendment demands what the common law required: unavail- 
ability and a prior opportunity for cross-examination." Id. at -, 158 
L. Ed. 2d at 203. Where nontestimonial hearsay is at issue, however, 
"it is wholly consistent with the Framers' design to afford the States 
flexibility in their development of hearsay law." Id. Thus, under 
Crawford, Sixth Amendment Confrontation Clause analysis will usu- 
ally turn on the question of whether a particular statement is testi- 
monial or nontestimonial in nature. 

In determining whether admission of the hearsay statements in 
the instant case violated Defendant's Sixth Amendment right to 
confrontation, Crawford requires us to first determine whether the 
statements were testimonial or nontestimonial. Crawford did not 
explicitly define the term testimonial statements; nonetheless, the 
Court recognized the following as testimonial in nature: (1) grand 
jury testimony, (2) prior trial testimony, (3) ex parte testimony at a 
preliminary hearing, and (4) statements taken by police officers in the 
course of interrogations. Craz~ford, 541 U.S. at -, 158 L. Ed. 2d at 
203. The Court also indicated that some statements covered by the 
hearsay exceptions are not testimonial in nature, such as business 
records or statements in furtherance of a conspiracy. Id. at -, 158 
L. Ed. 2d at 195-96. Moreover, the Court left open the question of 
whether the Sixth Amendment incorporates an exception for testi- 
monial dying declarations. Id. at -- n.6, 158 L. Ed. 2d at 195 n.6. 

We conclude the statements made by Weeks to his wife and 
daughter were essentially nontestimonial in nature. The evidence 
tended to show that these were personal conversations that took 
place over a series of several days, made at a time when Weeks' phys- 
ical condition was improving. Thus, it is unlikely that Weeks made the 
statements under a reasonable belief that they would later be used 
prosecutorially. See id. at -, 158 L. Ed. 2d at 193 (reciting as one 
example of a definition of testimonial statement "pretrial statements 
that declarants would reasonably expect to be used prosecutorially"). 
At the time he made his statements, Weeks could have fully expected 
to testify at trial himself. Moreover, the fact that Weeks made the 
statements to his wife and daughter mitigates against the possibility 
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that he understood he was "bearing witness" against Defendant. See 
id. at -, 158 L. Ed. 2d at 192 ("An accuser who makes a formal state- 
ment to government officers bears testimony in a sense that a person 
who makes a casual remark to an acquaintance does not."). Because 
the statements were nontestimonial in nature, Crawford does not 
require their exclusion from trial. We must still determine, however, 
whether the out-of-court statements were properly admitted under 
exceptions to the general rule against hearsay. 

In its order regarding the admissibility of the hearsay statements, 
the trial court concluded that the statements by Billingsley and 
Teresa Weeks were admissible under both Rule 803(3) and Rule 
804(b)(5) of the North Carolina Rules of Evidence. We therefore 
examine the applicability of these two exceptions to the hearsay tes- 
timony admitted in this case. 

A. Rule 803(3) 

[3] Under Rule 803(3), the trial court may properly admit an out-of- 
court statement as an exception to the rule against hearsay where the 
statement concerns "the declarant's then existing state of mind, emo- 
tion, sensation, or physical condition (such as intent, plan, motive, 
design, mental feeling, pain, and bodily health), but not including a 
statement of memory or belief to prove the fact remembered or 
believed . . . ." N.C. Gen. Stat. 3 8C-1, Rule 803(3) (2003). Rule 803(3) 
allows the admission of hearsay testimony if it tends to demonstrate 
the victim's "then-existing state of mind." State v. Gary, 348 N.C. 510, 
522, 501 S.E.2d 57, 65 (1998). Such evidence is only admissible if the 
victim's state of mind is relevant to the issues to be resolved at trial. 
State v. Meekins, 326 N.C. 689, 695, 392 S.E.2d 346, 349 (1990). On 
appeal, the ruling of the trial court regarding admissibility of evidence 
will be reversed if the findings are unsupported by competent evi- 
dence or if the law was applied erroneously. State v. Carrigan, 161 
N.C. App. 256, 261, 589 S.E.2d 134, 138 (2003), disc. review denied, 
358 N.C. 237, 593 S.E.2d 784 (2004). 

The State contends the statements at issue were properly admit- 
ted under Rule 803(3) to demonstrate Weeks' "existing state of mind 
and emotional condition" during the robbery. However, the state- 
ments by Weeks were made several days after the robbery, and there- 
fore do not reflect Weeks' "then-existing" state of mind during the 
robbery. Rather, the statements were simply a recital of Weeks' mem- 
ory of the events that took place and his emotional condition at the 
time. As such, they were not admissible under Rule 803(3). See N.C. 
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Gen. Stat. § 803(3) (excluding statements of memory or belief to 
prove the fact remembered or believed); I n  re Hayden, 96 N.C. App. 
77, 81-82, 384 S.E.2d 558, 561 (1989) (holding that, where the prof- 
fered hearsay statement of the victim pertained to a memory of the 
previous day's events and was offered solely for the purpose of prov- 
ing such events, such statement was not admissible under Rule 
803(3)). The trial court therefore erred in admitting the statements 
under Rule 803(3). We now determine whether the trial court prop- 
erly admitted the statements under Rule 804(b)(5). 

B. Rule 804(b)(5) 

Under Rule 804(b)(5), an out-of-court statement not covered by 
any of the other exceptions to hearsay may nevertheless be admitted 
where a declarant is unavailable and the trial court 

determines that (A) the statement is offered as evidence of a 
material fact; (B) the statement is more probative on the point for 
which it is offered than any other evidence which the proponent 
can procure through reasonable efforts; and (C) the general pur- 
poses of these rules and the interests of justice will best be served 
by admission of the statement into evidence. 

N.C. Gen. Stat. 3 82-1, Rule 804(b)(5) (2003). After a trial court estab- 
lishes that a declarant is unavailable pursuant to Rule 804(a) of the 
North Carolina Rules of Evidence, the trial court conducts a six-part 
inquiry to determine the admissibility of the hearsay evidence prof- 
fered under Rule 804(b)(5). State v. Fowler, 353 N.C. 599, 608-09, 548 
S.E.2d 684, 696 (2001), c e ~ t .  denied, 535 US. 939, 152 L. Ed. 2d 230 
(2002); State v. Diplett, 316 N.C. 1, 8-9, 340 S.E.2d 736, 741 (1986). 
Specifically, the trial court must determine (1) whether proper notice 
has been given, (2) whether the hearsay is not specifically covered 
elsewhere, (3) whether the statement is trustworthy, (4) whether 
the statement is material, (5) whether the statement is more proba- 
tive on the issue than any other evidence which the proponent can 
procure through reasonable efforts, and (6) whether the interests of 
justice will be best served by admission. Fowler, 353 N.C. at 609, 548 
S.E.2d at 696; DipLett, 316 N.C. at 8-10, 340 S.E.2d at 740-41. In addi- 
tion, the court should consider the "nature and character of the state- 
ment and the relationship of the parties." Piplett,  316 N.C. at 11, 340 
S.E.2d at 742. 

Here, there is no question that proper notice was given and that 
the statements were material to the case against Defendant. We have 
determined that the statements were not admissible under Rule 
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803(3), nor do we perceive any other exception under which the 
statements could be admitted. There seems to be little question, 
moreover, that the statements were probative. We therefore examine 
whether the statements were trustworthy, and whether the interests 
of justice were served by their admission. 

In examining the trustworthiness of the statements made by 
Weeks to his daughter, the trial court found the following facts: 

i) That these statements were made while the deceased was 
still under the mental and physical stress of the robbery and 
shooting that occurred on April 15, 2000. 

ii) That these statements were an attempt by the deceased to 
explain his then existing physical condition, and how he was 
wounded. 

iii) That the statements were motivated by his concern for the 
safety of the witness, Linda Weeks Billingsley, and described 
his plan to increase the security of the store. 

iv) That these statements were made to the deceased's daughter. 
That close, family relationship would have motivated the 
deceased to speak truthfully and candidly. 

v) That the deceased did not recant his statements. 

vi) The statements were consistent with other statements made 
by the deceased immediately after he was shot and during his 
stay in the hospital. 

vii) That the statements did not implicate the Defendant or any 
other individual, but were merely an attempt to accurately 
inform Cecil Weeks' family members of the nature and 
sequence of events which led to his wounding. 

The trial court made nearly identical findings regarding the state- 
ments made by Weeks to his wife. 

Defendant contends, and we agree, that some of the critical find- 
ings regarding the trustworthiness of the statements are unsupported 
by the evidence. For example, we find no support in the record for the 
trial court's finding that the statements by Weeks "were motivated by 
his concern for the safety of the witness, Linda Weeks Billingsley, and 
described his plan to increase the security of the store." Although 
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some evidence was offered at an earlier voir dire hearing regarding 
Weeks' intent to improve security at the store, no such evidence was 
actually offered at trial. 

Further, the trial court's finding that the hearsay statements 
offered by Billingsley and Teresa Weeks "were consistent with other 
statements made by the deceased immediately after he was shot and 
during his stay in the hospital" is not supported by the evidence at 
trial. While Weeks' description of the robbery and shooting as testi- 
fied to by Captain Dattero generally resembled the version of events 
attested to by Billingsley and Teresa Weeks, the statements differed 
dramatically on the critical issue of the manner in which Weeks was 
wounded. According to Dattero, Weeks was shot during a struggle for 
the gun. Billingsley and Teresa Weeks testified, to the contrary, that 
Weeks was shot while on his knees with his hands in the air and 
pleading for his life. Thus, although Weeks may have had no motiva- 
tion to speak untruthfully to either Captain Dattero or his wife and 
daughter, his statements cannot be reconciled without the benefit of 
cross-examination, which Defendant was denied. 

" 'The central concern of the Confrontation Clause is to ensure 
the reliability of the evidence against a criminal defendant by sub- 
jecting it to rigorous testing in the context of an adversary proceed- 
ing before the trier of fact.' " Lilly v. Virginia, 527 U.S. 116, 123-24, 
144 L. Ed. 2d 117, 126 (1999) (quoting Maryland v. Craig, 497 U.S. 
836, 845, 111 L. Ed. 2d 666 (1990)). Where the government seeks to 
offer an unavailable declarant's out-of-court statements against the 
accused, courts must determine whether the Confrontation Clause 
permits the government to deny the accused the well-established 
right to force the declarant " 'to submit to cross-examination, the 
greatest legal engine ever invented for the discovery of truth.' " Id. 
(quoting California v. Green, 399 U.S. 149, 158, 26 L. Ed. 2d 489, 497 
(1970)). Under the general framework set forth by the United States 
Supreme Court in Ohio v. Roberts, 448 U.S. 56, 65 L. Ed. 2d 597 
(1980),2 "the veracity of hearsay statements is sufficiently depend- 
able to allow the untested admission of such statements against 
an accused when (1) 'the evidence falls within a firmly rooted 
hearsay exception' or (2) it contains 'particularized guarantees of 
trustworthiness' such that adversarial testing would be expected 
to add little, if anything, to the statements' reliability." Lilly, 527 

2 Although Crauford overrules the Roberts framework to the extent that ~t 
apphes to testlmonlal statements, Roberts remalns good law regardmg nontestlmonial 
statements See Crauford, 541 U S at -, 158 L Ed 2d at  203 



I N  THE COURT O F  APPEALS 67 

STATE v. BLACKSTOCK 

(165 N.C. App. 50 (2004)l 

U.S. at 124-25, 144 L. Ed. 2d at 127 (quoting Roberts, 448 U.S. at 66, 65 
L. Ed. 2d at 608). 

In the instant case, the first statement given by Weeks to Captain 
Dattero was admitted under the "firmly rooted" exception of excited 
utterance. The trial court also admitted the second set of statements 
made by Weeks to his wife and daughter because it found the state- 
ments contained "particularized guarantees of trustworthiness" 
notwithstanding the fact that the statements fundamentally contra- 
dicted the statement testified to by Captain Dattero. Thus, both set of 
statements were admitted as reliable, even though the statements 
gave contradicting accounts of the incident. As such, we cannot agree 
with the trial court that the statements made by Weeks to his wife and 
daughter bore "particular guarantees of trustworthiness." In contrast 
to the Lilly and Roberts standard of "particularized guarantees of 
trustworthiness" being met "where adversarial testing would be 
expected to add little, if anything, to the statements' reliability," 
adversarial testing of the statements in the instant case was critical to 
reconciliation of the contradictions contained therein and necessary 
for full discovery of the truth. We conclude the trial court erred in 
admitting the statements under the residual hearsay exception. We 
must now determine whether such error was prejudicial. 

Defendant argues that the improper admission of the hearsay 
statements requires a new trial, in that the statements by Billingsley 
and Teresa Weeks contained the only evidence of premeditation and 
deliberation on Defendant's part. The jury also found Defendant 
guilty of first-degree murder on the basis of felony murder, however. 
Premeditation and deliberation and felony murder are theories under 
which a defendant may be convicted of first-degree murder. 
"However, a defendant is convicted of the crime, not of the theory." 
Millsaps, 356 N.C. at 560,572 S.E.2d at 770. Where a defendant is con- 
victed of felony murder only, the underlying felony constitutes an ele- 
ment of first-degree murder and merges into the murder conviction. 
Id. Consequently, if a defendant is found guilty of first-degree felony 
murder and the underlying felony, the defendant cannot be sentenced 
separately for that felony. Id.; State v. Wilson, 345 N.C. 119, 122, 478 
S.E.2d 507, 510 (1996). 

Here, we agree with Defendant that the improperly admitted 
hearsay statements contained the only evidence of premeditation and 
deliberation. Thus, the jury's verdict of first-degree murder on that 
basis cannot stand. However, Defendant's conviction of first-degree 
murder on the theory of felony murder is without error, and is left 
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undisturbed. Because we are sustaining Defendant's conviction of 
first-degree murder only on a felony-murder theory, with armed rob- 
bery as the underlying felony, the armed robbery conviction merges 
with the murder conviction, and Defendant may not be separately 
sentenced for anned robbery. Millsaps, 356 N.C. at 560, 572 S.E.2d at 
770. We must therefore vacate Defendant's conviction of armed rob- 
bery. We have reviewed Defendant's two remaining assignments of 
error and find them to be without merit. 

We find no error in Defendant's felony murder conviction, but the 
armed robbery conviction, which serves as the basis for the felony 
murder, must be vacated. In the judgment of the trial court for first- 
degree murder, 00 CRS 005674, we find, 

No error. 

The judgment of the trial court for robbery with a dangerous 
weapon, 00 CRS 009485, is 

Vacated. 

Judges CALABRIA and STEELMAN concur. 

JAMES MICHAEL GODFREY A ~ D  SHERRY JO LUSK, PLAI~TIFFS v. RES-CARE, INC., 
DEFE~DANT 

(Filed 6 July 2004) 

1. Fraud- common law-motion for directed verdict-con- 
cealment of material fact 

The trial court did not err by denying defendant's motion for 
a directed verdict on plaintiffs' common law fraud claim even 
though defendant contends it had no duty to disclose to plaintiffs 
that it was negotiating to buy a company and employ a certain 
individual, because: (1) a duty to disclose arises in an arm's 
length negotiation where one party has taken affirmative steps to 
conceal material facts from the other; (2) plaintiffs presented suf- 
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ficient evidence that defendant was negotiating to buy the perti- 
nent company and employ the pertinent individual while simulta- 
neously concealing this fact from plaintiffs; and (3) the parol evi- 
dence rule did not prohibit plaintiffs from introducing evidence 
regarding the parties' negotiations prior to signing the agreement 
since in North Carolina parol evidence may be admitted to prove 
that a written contract was procured by fraud based on the fact 
that the allegations of fraud challenge the validity of the contract 
itself and not the accuracy of its terms. 

2. Fraud- instructions-evidence of employment claim- 
damages 

The trial court did not err by denying defendant's request to 
instruct the jury to disregard any evidence or inferences regard- 
ing plaintiffs' employment claim when considering damages for 
fraud, because: (1) the measure of damages for fraud in the 
inducement of a contract is the difference between the value of 
what was received and the value of what was promised, and is 
potentially trebled by N.C.G.S. # 75-16; and (2) the instruction 
allowed the jury to consider proper factors in determining plain- 
tiffs' damages and the instructions did not direct the jury to deter- 
mine or consider improper issues. 

3. Jury- verdict sheet-fraud-unfair and deceptive trade 
practices 

The trial court did not abuse its discretion in a common law 
fraud and unfair and deceptive trade practices case by submitting 
the verdict sheet to the jury even though defendant contends it 
was confusing and embodied several issues into one jury deter- 
mination, because: (1) both the jury instructions and the verdict 
sheet utilized the North Carolina Pattern Jury Instructions on 
fraud, which allow a jury to find fraud in both affirmative repre- 
sentations and concealment of a material fact; (2) the parties 
agreed during the jury charge conference that the verdict sheet 
correctly questioned the jury regarding unfair and deceptive trade 
practices; and (3) by separating the fraud and unfair and decep- 
tive trade practices issues and by allowing for separate answers, 
the verdict sheet offered three distinct alternatives to the jury. 

4. Costs- attorney fees-unfair and deceptive trade prac- 
tices-unwarranted refusal to resolve matter 

The trial court did not err in a common law fraud and unfair 
and deceptive trade practices case by granting plaintiffs' motion 
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for attorney fees, because: (1) N.C.G.S. Q 75-16.1 provides that the 
trial court may award attorney fees upon finding that defendant 
has willfully engaged in unfair and deceptive trade practices in 
violation of N.C.G.S. S 75-1.1 and has unwarrantedly refused to 
resolve the matter; (2) a finding of common law fraud necessarily 
establishes that unfair or deceptive acts have occurred in viola- 
tion of N.C.G.S. $ 7.5-1.1; and (3) the trial court's findings of fact 
in its 28 September 2002 order adequately support its conclusions 
of law as to both the willfulness of defendant's acts as well as 
defendant's unwarranted refusal to resolve the matter. 

5. Trials- motion for new trial-procedural irregularity 
The trial court did not abuse its discretion in a common law 

fraud and unfair and deceptive trade practices case by denying 
defendant's motion for a new trial, because: (1) contrary to 
defendant's assertion, there was no procedural irregularity 
regarding the trial court's decision not to instruct the jury regard- 
ing defendant's directed verdict as to the employment claims; and 
(2) the jury verdict was not contrary to law. 

6. Trials- motion for judgment notwithstanding verdict- 
denial of motion for directed verdict 

The trial court did not err in a common law fraud and unfair 
and deceptive trade practices case by denying defendant's motion 
for judgment notwithstanding the verdict, because: (1) where a 
trial court denies a motion for directed verdict made at the close 
of plaintiff's evidence, it is error for the trial court to then enter 
judgment in favor of defendant notwithstanding the verdict; and 
(2) plaintiffs presented sufficient evidence to withstand defend- 
ant's earlier motions for directed verdict. 

7. Trials- motion for relief from final judgment-failure to 
demonstrate extraordinary circumstances 

The trial court did not abuse its discretion in a common law 
fraud and unfair and deceptive trade practices case by denying 
defendant's motion for relief from final judgment under N.C.G.S. 
Q 1A-1, Rule 60(b)(6), because: (1) the trial court properly 
instructed the jury regarding its determination of the amount of 
damages that would put plaintiffs in the same position as if the 
fraud had not been practiced on them; and (2) defendant failed to 
demonstrate that extraordinary circun~stances exist that would 
require defendant to be relieved from judgment. 
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8. Fraud- employment claims-motion for directed verdict- 
false representation 

The trial court did not err in a common law fraud and 
unfair and deceptive trade practices case by granting defend- 
ant's motion for directed verdict as to the employment claims 
based on the terms of the employment agreement allegedly 
being three years as opposed to at will, because plaintiffs 
failed to offer sufficient evidence that defendant made a false 
representation to plaintiff or that plaintiff was deceived by 
such representation. 

Appeal by Res-Care, Inc., from judgment entered 29 July 2002 by 
Judge Timothy S. Kincaid in Catawba County Superior Court, and 
orders entered 19 August 2002 and 30 September 2002 by Judge 
Timothy S. Kincaid in Catawba County Superior Court. Heard in the 
Court of Appeals 29 March 2004. 

Patrick, Harper, & Dixon, L.L.P., by Stephen M. Thomas and 
Kimberly Whitley, for plaintiffs-appellees. 

Kilpatrick Stockton, L.L.P., by Fred M. Wood, Jr., and 
C. Marshall Lindsay, for defendant-appellant. 

TIMMONS-GOODSON, Judge. 

James Michael Godfrey ("Godfrey") and Sherry Jo Lusk ("Lusk) 
(collectively, "plantiffs") sued Res-Care, Inc. ("defendant"), alleging 
common law fraud and unfair and deceptive trade practices arising 
out of the sale of Access, Inc. ("Access") to Communications Network 
Consultants ("CNC"), a subsidiary of defendant. On 16 July 2002, the 
jury found in favor of plaintiffs. In separate notices of appeal, defend- 
ant assigns error to the final judgment and post-judgment orders. 
Plaintiffs cross-assign error to the trial court order partially granting 
directed verdict in favor of defendant. Pursuant to N.C.R. App. P. 40 
(2004), defendant's separate appeals were consolidated at oral argu- 
ment before this Court. After reviewing the merits of both appeals, 
we hold the trial court committed no error. 

The facts presented at trial tend to show the following: In 1997, 
Access was in the business of providing employment, residential, 
habilitation, and vocational training services to the mentally handi- 
capped, mentally ill, and developmentally disabled. James McKelvey 
("McKelvey"), Louis Pugh ("Pugh"), and plaintiffs were the four 
shareholders of Access. In July 1997, representatives of CNC 
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expressed interest in acquiring Access. Negotiations commenced 
between the two parties, and in May 1998, McKelvey and plaintiff 
Godfrey visited defendant's corporate offices in Louisville, Kentucky. 
During the summer and fall of 1998, negotiations between Access and 
defendant became increasingly more serious, and on 10 February 
1999, the shareholders of Access signed a Letter of Intent for the sale 
of Access to CNC. On 17 March 1999, CNC and the shareholders of 
Access signed a Stock Purchase Agreement ("Agreement"), whereby 
plaintiffs, McKelvey, and Pugh each sold their respective interests in 
Access to CNC. 

Throughout negotiations between the parties, plaintiffs ex- 
pressed concern in selling their interests to defendant, a large corpo- 
ration. Each shareholder of Access was a former employee of VOCA 
of North Carolina ("VOCA"), a large business also engaged 
in providing employment, residential, habilitation, and vocational 
training services to the mentally handicapped, mentally ill, and 
developmentally disabled. Plaintiffs informed defendant that the 
shareholders of Access left VOCA and formed Access because of 
philosophical differences they had with VOCA and its manage- 
ment. Plaintiffs further stated that in order for the shareholders of 
Access to sell their respective interests, the shareholders must be 
assured that they would never be affiliated with a company that acted 
or operated like VOCA. In initial meetings between the parties, Paul 
Dunn ("Dunn"), defendant's Chief Development Officer, responded to 
plaintiffs' concerns by stating that defendant was not like VOCA, and 
that it would never be like VOCA. Plaintiff Godfrey reiterated the 
shareholders' concerns about selling to a large corporation when he 
and McKelvey traveled to Louisville in May 1998. At that time, Dunn 
reassured plaintiff Godfrey that defendant was not like VOCA, and 
that it was not interested in buying VOCA because VOCA did not 
make enough profit and was poorly managed. In the Fall of 1998, 
plaintiffs met with Todd Graybill ("Graybill"), defendant's Vice 
President of the Central Region. During these meetings, plaintiffs 
informed Graybill that if there was a possibility that an association 
with VOCA might arise, the shareholders of Access would not sell 
their interests to defendant. Plaintiffs further stated that the share- 
holders of Access also would not sell their interests if an association 
with Ron Curran ("Curran"), the shareholders' former supervisor at 
VOCA, might arise. Defendant's representatives again assured plain- 
tiffs that defendant was not going to purchase VOCA, and that defend- 
ant could not afford such a purchase. 
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Plaintiffs' continued employment was also a critical factor in the 
sale of Access. Plaintiff Godfrey discussed his potential employment 
with defendant during initial meetings between the parties, and sub- 
sequent negotiations commenced under the assumption that plaintiff 
Godfrey would work for defendant for two or three years after the 
sale of Access. Plaintiff Lusk also planned to work for defendant for 
some time after the sale of Access. However, prior to the actual sale 
of Access, defendant informed plaintiffs that their employment con- 
tracts with defendant would be terminable at-will. When plaintiffs 
noted that the employment termination provisions were not what had 
been previously negotiated, Graybill assured plaintiffs that the 
employment term "wasn't an issue." 

A week after plaintiffs signed the Agreement, defendant an- 
nounced that it had signed a Letter of Intent to purchase VOCA. 
Defendant subsequently informed plaintiff Godfrey that he "had noth- 
ing to worry about [and that] things were not going to change." 
Defendant also informed plaintiff Godfrey that Curran would be leav- 
ing North Carolina for a position outside the state. However, defend- 
ant subsequently named Curran Statewide Director, a position that 
required plaintiff Godfrey to work together with Curran and plaintiff 
Lusk to work directly beneath Curran. Defendant soon terminated 
plaintiff Godfrey, "truly without cause" according to Graybill. Plaintiff 
Lusk subsequently resigned after defendant refused to release her 
from the non-compete provision in her employment agreement. 

On 1 December 1999, plaintiffs filed suit against defendant, 
alleging common law fraud and unfair and deceptive trade prac- 
tices in violation of N.C. Gen. Stat. 5 75-1.1. On 21 May 2002, defend- 
ant filed a motion for summary judgment. On 19 June 2002, the trial 
court denied the motion. Trial began on 25 June 2002, and defendant 
moved for directed verdict at the close of plaintiffs' evidence. The 
trial court granted defendant's motion "as to the [employment] 
claims, based on the terms of the [employment] agreement as 
three years as opposed to at will," but denied defendant's motion "as 
to the purported misrepresentation as to whether or not VOCA would 
be or wouldn't be bought; in other words, the VOCA issue." On 16 
July 2002, the jury rendered a verdict in favor of plaintiffs on the issue 
of fraud, awarding $300,000 in damages to plaintiff Godfrey and 
$30,000 in damages to plaintiff Lusk. On 22 July 2002, defendant filed 
a motion for a new trial, a motion for judgment notwithstanding the 
verdict, and a motion for relief from final judgment. On 19 August 
2002, the trial court denied each of defendant's motions. On 30 
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September 2002, the trial court filed an order taxing attorneys' fees 
and costs against defendant. Defendant appeals the judgment entered 
29 July 2002, the order entered 19 August 2002, and the order entered 
30 September 2002. 

As an initial matter, we note that defendant's briefs contain argu- 
ments supporting only ten of its original fifteen assignments of error. 
Pursuant to N.C.R. App. P. 28(b)(6) (2004), the five omitted assign- 
ments of error are thus deemed abandoned. Therefore, we limit our 
present review to those assignments of error properly preserved by 
defendant for appeal. 

The issues on appeal are whether the trial court erred in (I) 
denying defendant's motion for a directed verdict; (11) denying 
defendant's request to instruct the jury regarding the directed ver- 
dict; (111) submitting the verdict sheet to the jury; (IV) granting 
plaintiffs' motion for attorneys' fees; (V) denying defendant's 
motion for a new trial; (VI) denying defendant's motion for judgment 
notwithstanding the verdict; (VII) denying defendant's motion for 
relief from final judgment; and (VIII) granting defendant's motion 
for directed verdict. 

[I] Defendant first assigns error to the trial court order denying 
defendant's motion for directed verdict. Defendant argues that plain- 
tiffs failed to present sufficient evidence of an essential element of 
fraud. We disagree. 

"On a defendant's motion for directed verdict, the trial court must 
determine whether the evidence, when considered in the light most 
favorable to the plaintiff, is sufficient to take the case to the jury." 
Ward u. Beaton, 141 N.C. App. 44, 47, 539 S.E.2d 30,33 (2000), appeal 
dismissed and cert. denied, 353 N.C. 398, 547 S.E.2d 431 (2001). 
Where there is more than a scintilla of evidence supporting each ele- 
ment of a plaintiff's claim, the trial court should deny the motion for 
directed verdict. Norman Owen Tmccking v. Morkoski, 131 N.C. App. 
168, 172, 506 S.E.2d 267, 270 (1998). 

While fraud has no all-embracing definition and is better left 
undefined lest crafty men find a way of committing fraud which 
avoids the definition, the following essential elements of action- 
able fraud are well established: (1) False representation or con- 
cealment of a material fact, (2) reasonably calculated to deceive, 
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(3) made with intent to deceive, (4) which does in fact deceive, 
(5) resulting in damage to the injured party. 

Ragsdale v. Kennedy, 286 N.C. 130, 138,209 S.E.2d 494, 500 (1974). 

Defendant argues that plaintiffs failed to present sufficient evi- 
dence that defendant concealed a material fact. Defendant asserts 
that it had no duty to disclose to plaintiffs that it was negotiating to 
buy VOCA and employ Curran. In support of this assertion, defendant 
cites Computer Decisions, Inc. v. Rouse Office Mgmt. of N.C., 124 
N.C. App. 383,389,477 S.E.2d 262, 265-66 (1996), disc. review denied, 
345 N.C. 340, 483 S.E.2d 163 (1997), where this Court held that in a 
real estate lease negotiation involving two commercial parties, the 
owner of the property does not have a duty to disclose to the lessor 
of the property that the owner is negotiating to sell the property to a 
third party. Defendant contends that the transaction in the instant 
case also involves two commercial parties, and that therefore defend- 
ant's non-disclosure of its plan to buy VOCA and employ Curran does 
not amount to the type of affirmative concealment necessary to estab- 
lish fraud. We find this argument unconvincing. 

"[Elven if there is no duty to disclose information, if a seller 
does speak then he must make a full and fair disclosure of the mat- 
ters he discloses." Freese v. Smith, 110 N.C. App. 28, 35, 428 S.E.2d 
841, 846 (1993). The evidence presented at trial in the instant case 
demonstrates that plaintiffs made repeated inquiries into whether 
defendant was considering or would consider buying VOCA and 
employing Curran. Defendant's representatives responded to the 
inquiries by stating that VOCA was not a profitable company to pur- 
chase, that it was poorly managed by Curran, and that plaintiffs 
would not have to work for or with a company like VOCA or a super- 
visor like Curran. However, despite defendant's assurances to the 
contrary, throughout its negotiations between the parties, defendant 
was also actively negotiating to buy VOCA and employ Curran as 
supervisor of plaintiffs. 

Although a duty to disclose generally arises out of a fiduciary 
relationship, See, e.g., Link v. Link, 278 N.C. 181, 179 S.E.2d 697 
(1971), the Court has recognized that a duty to disclose arises in an 
arm's length negotiation where one party has taken affirmative steps 
to conceal material facts from the other. See Ragsdale, 286 N.C. at 
139-40, 209 S.E.2d at 500-01. A fact is material "if the fact untruly 
asserted or wrongfully suppressed, if it had been known to the p.arty, 
would have influenced [its] judgment or decision in making the con- 
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tract at all." Machine Co. v. Bullock, 161 N.C. 1, 7, 76 S.E. 634, 636 
(1912). Both plaintiffs testified that throughout negotiations, plain- 
tiffs made repeated comments that their willingness to sell Access to 
defendant was contingent on defendant's assurance that it would 
never associate with VOCA or Curran. Plaintiff Godfrey testified that 
after defendant purchased VOCA, Graybill contacted plaintiff 
Godfrey and apologized for not informing plaintiffs about the VOCA 
transaction. Plaintiff Godfrey also testified that Graybill stated that "I 
knew the VOCA deal was going down, but it was just like we were 
under a confidentiality agreement with you, we were under one with 
VOCA and we weren't at liberty to say anything." Although Graybill 
"would stop short of saying [defendant was] convinced that [Godfrey] 
wouldn't do the deal or anybody from Access wouldn't do the deal if 
they knew that [defendant] was going to purchase VOCA . . . ," 
Graybill testified that "folks knew what [Godfrey's] . . . feelings were 
towards VOCA, towards [Curran], and . . . chose not to test that." 
Graybill also testified that "there was uncertainty as to what [plain- 
tiffs'] response would be" if plaintiffs knew about defendant's con- 
current negotiations to buy VOCA. Furthermore, Graybill admitted 
that Dunn told him in January 1999 that defendant was negotiating 
with VOCA and that the negotiations should not be revealed. We con- 
clude that the foregoing evidence, when viewed in the light most 
favorable to plaintiffs, sufficiently demonstrates that defendant took 
affirmative steps to conceal from plaintiffs the fact that defendant 
was negotiating to buy VOCA and employ Curran. 

Defendant also argues that the evidence used by plaintiffs to 
prove the element of misrepresentation should not have been admit- 
ted as a matter of law. Defendant asserts that the parol evidence rule 
prohibited plaintiffs from introducing evidence regarding its oral dis- 
cussions with defendant concerning VOCA and Curran. We find this 
argument unconvincing as well. 

The parol evidence rule prohibits the admission of evidence of 
prior oral agreements "to vary, add to, or contradict [the terms of] a 
written instrument intended to be the final integration of the transac- 
tion." Hall v. Hotel L'Europe, Inc., 69 N.C. App. 664, 666, 318 S.E.2d 
99, 101 (1984); N.C. Gen. Stat. 5 25-2-202 (2003). In the instant case, 
the Agreement contained the following merger clause: 

Entire Agreement. This Agreement, its Exhibits, Schedules and 
Annexes, and the documents executed on the Closing Date in 
connection herewith, constitute the entire agreement between 
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the parties hereto with respect to the subject matter hereof and 
supercede all prior agreements and understandings, oral and 
written, between the parties hereto with respect to the subject 
matter hereof, including but not limited to the Letter of Intent. 

("merger clause"). 

Defendant contends that because the merger clause states that 
the Agreement is the final expression of the parties' agreement, plain- 
tiffs were prohibited as a matter of law from introducing evidence 
concerning negotiations made prior to the execution of the 
Agreement. In support of this contention, defendant cites Ace, Inc. v. 
Maynard, 108 N.C. App. 241, 423 S.E.2d 504 (1992), disc. review 
denied, 333 N.C. 574, 429 S.E.2d 567 (1993). In Ace, the plaintiff 
sued for breach of warranty, fraud, and unfair and deceptive trade 
practices arising out of the sale of an airplane. This Court concluded 
that it was improper for the jury to consider the defendant's state- 
ments to the plaintiff regarding the condition of the plane because the 
statements were made prior to the parties signing the contract for 
sale and were thus subject to the par01 evidence rule. Id. at 247, 423 
S.E.2d at 508. 

In our analysis in Ace, we noted that "plaintiff failed to establish 
concealment of a material fact on the part of defendants because 
plaintiff presented no evidence that defendants knew of any defects 
in the plane." Id. at 250, 423 S.E.2d at 510 (citations omitted). 
However, in the instant case, we concluded supra that plaintiff 
presented sufficient evidence that defendant was negotiating to buy 
VOCA and employ Curran while simultaneously concealing this 
fact from plaintiffs. Thus, we also conclude our holding in Ace is not 
applicable to the facts of the instant case.l 

1. Defendant also cites One-0-One Enterprises, Inc. v. Camso,  848 F.2d 1283 
(D.C. Cir. 1988) to support its contention. In One-0-One, the Court held that where an 
integration clause provides that "any and all prior understandings and agreements" are 
superceded, any reliance by the plaintiff on prior representations is unreasonable and 
any failure of defendant to disclose the existence of negotiations with another party is 
immaterial. Id.  at 1286. We remind defendant that " 'with the exception of the United 
States Supreme Court, federal appellate decisions are not binding upon either the 
appellate or  trial courts of this State.' " Soderlund v. Kuch, 143 N.C. App. 361, 370, 546 
S.E.2d 632, 638 (2001) (citation omitted). Moreover, in a subsequent case, the D.C. 
Circuit Court of Appeals limited the holding of One-0-One to its facts, noting that the 
conclusion "was plainly not intended to say that an integration clause bars fraud-in-the- 
inducement claims generally or confines them to claims of fraud in execution." Whelan 
v. Abell, 48 F.3d 1247, 1258 (1995) (citations omitted). According to the Court, "[sluch 
a reading would leave swindlers free to extinguish their victims' remedies simply by 
sticking in a bit of boilerplate." Id. 
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In North Carolina, parol evidence may be admitted into evidence 
to prove that a written contract was procured by fraud because 
"the allegations of fraud challenge the validity of the contract 
itself, not the accuracy of its terms[.]" Fox u. Southern Appliances, 
264 N.C. 267, 270, 141 S.E.2d 522, 525 (1965). Where a contract or 
transaction is induced by misrepresentations, the fraud and the con- 
tract are " 'distinct and separable-that is, the representations are 
usually not regarded as merged in the contract.' " Id. (quoting 23 Am. 
Jur., Fraud and Deceit, B 23, p. 775-76). We conclude that in the 
instant case, the parol evidence rule did not prohibit plaintiffs from 
introducing evidence regarding the parties' negotiations prior to sign- 
ing the Agreement. Therefore, we hold that the trial court did not err 
in denying defendant's motion for directed verdict. 

[2] Defendant next assigns error to the trial court's jury instruc- 
tions. Defendant argues that because the trial court granted defend- 
ant directed verdict "as to the [employment] claims, based on the 
terms of the [employment] agreement as three years as opposed to 
at will," the trial court was required to instruct the jury to disre- 
gard any evidence or inferences regarding plaintiff's employment 
claims. We disagree. 

To prevail on this assignment of error, defendant must demon- 
strate that: (1) the requested jury instruction was a correct statement 
of law and was supported by the evidence; (2) that the jury instruc- 
tion given, considered in its entirety, failed to encompass the sub- 
stance of the law requested; and (3) that such failure likely misled the 
jury. Liborio u. King, 150 N.C. App. 531,534,564 S.E.2d 272,274, disc. 
review denied, 356 N.C. 304, 570 S.E.2d 726 (2002). We conclude that 
defendant has failed to meet this burden. 

At the jury charge conference, the trial court concluded that 
plaintiffs' potential earnings at Res-Care were a proper measure for 
determining plaintiffs' fraud damages. The trial court stated that 
plaintiffs' damages in the case amounted to their potential earnings 
had they not sold Access. Thus, the trial court concluded, plaintiffs' 
employment evidence was relevant to their damage claims. The trial 
court then provided the following pertinent instructions: 

To determine the amount, if any, that you award to a respective 
plaintiff for actual damages, you will consider all the evidence 
that you have heard. Damages are compensation in money, in an 
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amount so far as is possible, to restore a respective plaintiff to his 
or her original condition or position, which may include lost 
wages or lost benefits. 

There is not any fixed mathematical formula for placing value on 
damages. [Plaintiffs'] damages are to be reasonably determined 
from the evidence presented in the case. . . . Your award must be 
fair and just. 

You will determine the amount of damages by applying logic and 
common sense to the evidence; however, you may not reward any 
damages based upon speculation and conjecture. 

The trial court did not instruct the jury to determine whether de- 
fendant's representations concerning plaintiffs' employment were 
fraudulent or whether defendant committed unfair and deceptive 
trade practices with regard to plaintiffs' employment contract. 
Instead, the trial court allowed the jury to consider plaintiffs' employ- 
ment evidence to determine how to best restore plaintiffs to their 
original conditions and positions. 

It is elementary that a plaintiff in a fraud suit has a right to 
recover an amount in damages "which will put him in the same posi- 
tion as if the fraud had not been practiced on him." Sykes v. 
Insurance Co., 148 N.C. 13, 19, 61 S.E. 610, 612 (1908) (quoting 
Hedden v. Griffen, 136 Mass. 229, 232 (1884)). "The measure of dam- 
ages for fraud in the inducement of a contract is the difference 
between the value of what was received and the value of what was 
promised, and is potentially trebled by N.C.G.S. H 75-16." River Birch 
Associates v. City of Raleigh, 326 N.C. 100, 130, 388 S.E.2d 538, 556 
(1990) (internal citations omitted). It is the jury's responsibility to 
determine the exact amount of damages from the evidence presented 
at trial. Rankin v. Helms, 244 N.C. 532, 538, 94 S.E.2d 651, 656 (1956). 
However, the evidence presented to the jury cannot be so indefinite 
and uncertain that it does not furnish a basis for the jury to estimate 
damages. Id. 

We conclude that the trial court's instruction, considered in its 
entirety, encompassed the substance of the law of fraud damages. 
The instruction allowed the jury to consider proper factors in deter- 
mining plaintiffs' damages, and the instruction did not direct the jury 
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to determine or consider improper issues. Therefore, we hold that the 
trial court did not err in denying defendant's request to instruct the 
jury to disregard any evidence or inferences regarding plaintiffs' 
employment claims. 

[3] Defendant next assigns error to the trial court's decision to sub- 
mit the verdict sheet to the jury. Defendant argues that the verdict 
sheet was impermissibly confusing. We disagree. 

The form and the number of issues submitted to the jury is 
within the trial court's discretion. Wilson v. Pearce, 105 N.C. App. 107, 
112, 412 S.E.2d 148, 150, disc. review denied, 331 N.C. 291, 417 
S.E.2d 72 (1992). However, the issues "should be formulated so as to 
present separately the determinative issues of fact arising on the 
pleadings and evidence." Stacy v. Construction, Inc., 119 N.C. 
App. 115, 122, 457 S.E.2d 875,880, disc. review denied, 341 N.C. 421, 
461 S.E.2d 761 (1995). "It is misleading to embody in one issue two 
propositions as to which the jury might give different responses." Id. 
(citation omitted). 

Because an action for unfair and deceptive trade practices is a 
distinct action separate from fraud, United Virginia Bank v. Air-Lift 
Associates, 79 N.C. App. 315, 320, 339 S.E.2d 90, 93 (1986), at the 
close of all the evidence in the instant case, two issues were before 
the jury. First, the jury was to determine whether defendant commit- 
ted fraud against plaintiffs. Second, the jury was to determine 
whether defendant committed unfair and deceptive trade practices by 
misrepresenting information to plaintiffs. The verdict sheet contained 
the following pertinent questions: 

1. Was the plaintiff. . . damaged by fraud of the defendant . . . ? 

Answer: 

2. Did the defendant, Res-Care, Inc. falsely represent to the plain- 
tiff. . . that plaintiffs would not have to work with VOCA or Ron 
Curran, or falsely represent that Res-Care, Inc., was not acquiring 
and would not acquire Voca? 

Answer: 

a. Was the conduct of the defendant . . . in commerce or did it 
affect commerce? 

Answer: 
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b. Was the conduct of the defendant . . . a proximate cause of 
injury to the plaintiff. . . ? 

Answer: 

The verdict sheet instructed the jury to answer the second question 
regardless of the jury's answer to the first question. The verdict sheet 
also instructed the jury to answer subsection (a) of the second ques- 
tion only if the jury's answer to the second question was "yes." The 
verdict sheet further instructed the jury to answer subsection (b) only 
if the jury's answer to subsection (a) was "yes." Finally, the verdict 
sheet instructed the jury to answer the questions contained in the 
damage section only if the jury's answer to the first question was 
"yes" or if all of the jury's answers to the second question and its 
subsections were "yes." 

Both the jury instructions and the verdict sheet utilized the 
North Carolina Pattern Jury Instructions on fraud, which allow a jury 
to find fraud in both affirmative misrepresentations and concealment 
of a material fact. N.C.P.I. 800.00. The parties agreed during the jury 
charge conference that the verdict sheet correctly questioned the jury 
regarding unfair and deceptive trade practices. By separating the 
fraud and unfair and deceptive trade practices issues and by allowing 
for separate answers, the verdict sheet offered three distinct alterna- 
tives to the jury. The jury could find (1) that defendant committed 
fraud, or (2) that defendant committed unfair and deceptive trade 
practices by making false representations, or (3) that defendant com- 
mitted both fraud and unfair and deceptive trade practices. Thus, we 
conclude that the verdict sheet does not embody several issues into 
one jury determination, and is not impermissibly confusing or 
improper. Therefore, we hold that the trial court did not err in sub- 
mitting the verdict sheet to the jury. 

IV. 

[4] Defendant next assigns error to the trial court order awarding 
attorneys' fees in favor of plaintiffs. Defendant argues that plaintiffs 
"lack any basis for recovering the fees and costs sought in their 
Petition for Attorneys' Fees." We disagree. 

Plaintiffs' complaint clearly alleges that during negotiations 
between the parties, defendant committed fraud as well as unfair and 
deceptive trade practices in violation of N.C. Gen. Stat. $ 75-1.1 
(2003). As discussed supra, defendant was not entitled to a directed 
verdict on plaintiffs' fraud claim, and the fraud claim was properly 
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submitted to the jury. After the jury found plaintiffs were damaged by 
fraud committed by defendant, plaintiffs moved the trial court to 
award attorneys' fees pursuant to N.C. Gen. Stat. $ 75-16.1 (2003). 
N.C. Gen. Stat. # 75-16.1 provides that the trial court may award attor- 
neys' fees upon finding that defendant has "willfully engaged" in 
unfair and deceptive trade practices in violation of N.C. Gen. Stat. 
5 75-1.1 and has unwarrantedly refused to resolve the matter. As the 
trial court correctly noted in the order awarding attorneys' fees, a 
finding of common law fraud necessarily "establishes that unfair or 
deceptive acts have occurred in violation of [N.C. Gen. Stat. $1 75-1.1." 
Davis v. Sellem, 115 N.C. App. 1, 9, 443 S.E.2d 879, 884 (1994), disc. 
review denied, 339 N.C. 610, 454 S.E.2d 248 (1995). The trial court's 
findings of fact in its 30 September 2002 order adequately support its 
conclusions of law as to both the willfulness of defendant's acts as 
well as defendant's unwarranted refusal to resolve the matter. 
Therefore, we hold that the trial court did not err in awarding at- 
torneys' fees in favor of plaintiffs. 

[5] Defendant next assigns error to the trial court order denying its 
motion for a new trial. Defendant argues that a procedural irregular- 
ity denied defendant the right to a fair trial, and that because plain- 
tiffs failed to produce sufficient evidence of fraud, the jury verdict 
was contrary to law. We disagree. 

N.C.R. Civ. P. 59(a) permits a trial court to grant a new trial 
where the trial court finds "[alny irregularity by which any party was 
prevented from having a fair trial . . . [or] [ilnsufficiency of the evi- 
dence to justify the verdict or that the verdict is contrary to law." N.C. 
Gen. Stat. $ 1A-1, Rule 59(a)(l), (7) (2003). Defendant asserts that a 
new trial is required in the instant case because defendant "was 
burdened by a procedural irregularityn-specifically, the trial court 
decision not to instruct the jury regarding defendant's directed ver- 
dict "as to the [employment] claims, based on the terms of the 
[employment] agreement as three years as opposed to at will." 
However, we concluded supra that the trial court's jury instructions 
were proper because the instructions (1) encompassed the substance 
of the law of fraud damages, and (2) did not instruct the jury to 
determine whether defendant committed fraud or unfair and decep- 
tive trade practices with regard to the employment agreement. 
Therefore, we are unconvinced that the trial court's jury instructions 
amounted to a "procedural irregularity." 
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Defendant asserts in the alternative that a new trial is re- 
quired because the jury verdict was contrary to law. In support of 
this assertion, defendant submits that plaintiffs failed to present suf- 
ficient evidence to establish fraud. Specifically, defendant reasserts 
its arguments that (1) plaintiffs failed to demonstrate defendant con- 
cealed a material fact, and (2) the parol evidence rule prohibited 
plaintiffs from introducing the evidence used to prove the misrepre- 
sentation and concealment. However, we concluded supra that plain- 
tiffs produced sufficient evidence to demonstrate that defendant took 
affirmative steps to conceal its on-going negotiations to buy VOCA 
and employ Curran. Furthermore, because plaintiffs challenged the 
validity of the contract rather than its terms, we also concluded supra 
that the trial court did not err in allowing plaintiffs to introduce parol 
evidence regarding their negotiations with defendant prior to signing 
the Agreement. Therefore, we are unconvinced that the jury verdict 
was contrary to law. 

Our review of a discretionary ruling denying a motion for a new 
trial is limited to determining whether the record demonstrates that 
the trial court manifestly abused its discretion. Pit tman v. 
Nationwide Mutual Fire Ins. Co., 79 N.C. App. 431, 434, 339 S.E.2d 
441, 444, disc. review denied, 316 N.C. 733, 345 S.E.2d 391 (1986). 
Having concluded supra that plaintiffs presented sufficient evidence 
to justify the jury verdict and that the trial court did not engage in pro- 
cedural irregularity when instructing the jury, we now conclude that 
the record does not demonstrate any manifest abuse of discretion by 
the trial court. Therefore, we hold that the trial court did not err in 
denying defendant's motion for new trial. 

[6] Defendant next assigns error to the trial court's denial of de- 
fendant's motion for judgment notwithstanding the verdict. 
Defendant argues that "[tlhis case should have never been sub- 
mitted to the jury . . . [because defendant] was entitled to a directed 
verdict at the close of [pllaintiffs' evidence and at the close of all the 
evidence." We disagree. 

"The test for determining the sufficiency of the evidence when 
ruling on a motion for judgment notwithstanding the verdict is the 
same as that applied when ruling on a motion for directed verdict." 
DeHart v. R/S Financial Corp., 78 N.C. App. 93, 99,337 S.E.2d 94,98 
(1985), disc. review denied, 316 N.C. 376, 342 S.E.2d 893 (1986). 
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Thus, where a trial court denies a motion for directed verdict made at 
the close of plaintiff's evidence, it is error for the trial court to then 
enter judgment in favor of defendant notwithstanding the verdict. 
Bryant v. Nationwide Mut. Fire Ins. Co., 313 N.C. 362, 378, 329 
S.E.2d 333, 342 (1985); Horton v. Insurance Co., 9 N.C. App. 140, 144, 
175 S.E.2d 725, 727 (1970). In the instant case, we concluded supra 
that plaintiffs presented sufficient evidence to withstand defendant's 
earlier motions for directed verdict. Therefore, we now hold that the 
trial court did not err in denying defendant's motion for judgment 
notwithstanding the verdict. 

VII. 

[7] Defendant next assigns error to the trial court's denial of defend- 
ant's motion for relief from the final judgment. Defendant argues that 
relief from judgment is proper in the instant case because the trial 
court erred in instructing the jury. We disagree. 

N.C.R. Civ. P. 60(b)(6) (2003) allows a party to obtain relief 
from judgment for "[alny . . . reason justifying relief from the opera- 
tion of the judgment." Although Rule 60(b)(6) has been described as 
a "grand reservoir of equitable power to do justice in a particular 
place," 7 Moore's Federal Practice, para. 60.27[2] at 375 (2d ed 1979), 
a court may only set aside a judgment pursuant to Rule 60(b)(6) 
upon a showing that (1) extraordinary circumstances exist, and (2) 
justice demands relief. Thacker v. Thacker, 107 N.C. App. 479, 481, 
420 S.E.2d 479, 480, disc. review denied, 332 N.C. 672,424 S.E.2d 407 
(1992). Furthermore, absent a showing that the trial court abused its 
discretion in denying a motion for relief from judgment, this Court 
will not disturb the decision of the trial court below. Kennedy v. 
Starr, 62 N.C. App. 182, 187,302 S.E.2d 497, 500, disc. yeview denied, 
309 N.C. 321, 307 S.E.2d 164 (1983). 

Defendant argues that the extraordinary relief provided by Rule 
60(b)(6) is necessary in the instant case because the jury returned a 
verdict in favor of plaintiff Godfrey in the amount of $300,000, "or pre- 
cisely Mr. Godfrey's compensation had he continued his employment 
for the three-year period he alleged he was promised." Defendant 
asserts that the jury awarded plaintiff Godfrey this amount only 
because the trial court refused to instruct the jury regarding the 
directed verdict previously granted in favor of defendant. However, 
we concluded supra that the trial court properly instructed the jury 
regarding its determination of the amount of damages that would put 
plaintiffs " 'in the same position as if the fraud had not been practiced 
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on [them].' " Sykes, 148 N.C. at 19, 61 S.E. at 612. Furthermore, the 
jury returned a verdict awarding plaintiff Lusk $30,000 in damages- 
$165,000 less than plaintiff Lusk would have earned "had [slhe con- 
tinued h[er] employment for the three-year period [slhe alleged [slhe 
was promised." Thus, we conclude that defendant has failed to 
demonstrate that the extraordinary circumstances exist that require 
defendant be relieved from judgment in the instant case. Therefore, 
we hold that the trial court did not err in denying defendant's motion 
for relief from judgment. 

VIII. 

[8] Plaintiffs cross-assign error to the trial court order granting 
directed verdict in favor of defendant "as to the [employment] claims, 
based on the terms of the [employment] agreement as three years as 
opposed to at will." Plaintiffs argue that they presented sufficient evi- 
dence regarding the employment claims to withstand defendant's 
directed verdict motion. We disagree. 

To survive a motion for directed verdict on a fraud claim, a plain- 
tiff is required to provide sufficient evidence that the defendant con- 
cealed or made a false representation concerning a material fact. 
Ragsdale, 286 N.C. at 139, 209 S.E.2d at 500. The plaintiff must also 
provide sufficient evidence that the defendant's false representation 
or concealment deceived him. Id. 

In the instant case, plaintiffs testified at trial that negotiations 
with defendant commenced under the assumption that the share- 
holders of Access would work for defendant for two or three years. 
However, plaintiffs also admitted into evidence the Letter of Intent 
delivered to plaintiffs on 10 February 1999 as well as a facsimile of 
the Agreement delivered to plaintiffs on 4 March 1999. Both docu- 
ments clearly state that the terms of plaintiffs' continued employment 
would be mutually agreed on prior to the actual sale of Access on 29 
March 1999. Furthermore, plaintiff Godfrey testified that two or three 
years of continued employment was only "the framework that [the 
parties] operated under," and that the discussions he had with defend- 
ant concerning his employment produced "draft agreements" that 
were "a launching pad for negotiations." Moreover, both plaintiffs 
admitted that prior to closing on 29 March 1999, they were aware that 
the Agreement contained at-will employment terms rather than the 
two or three-year employment terms they sought. When plaintiffs 
contacted Graybill about the at-will employment terms, Graybill 
informed plaintiffs that the terms were final and "pretty much it was 
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take it or leave it." Viewing this evidence in the light most favorable 
to plaintiffs, we nevertheless conclude that plaintiffs failed to offer 
sufficient evidence that defendant made a false representation to 
plaintiff or that plaintiff was deceived by such representation. 
Therefore, we hold that the trial court did not err in granting defend- 
ant directed verdict on plaintiffs' employment claims. 

IX. 

In conclusion, we hold that the trial court did not err in (I) deny- 
ing defendant's motion for directed verdict; (11) denying defendant's 
requested jury instructions; (111) submitting the verdict sheet to the 
jury; (IV) awarding attorneys' fees in favor of plaintiffs; (V) denying 
defendant's motion for new trial; (VI) denying defendant's motion for 
judgment notwithstanding the verdict; (VII) denying defendant's 
motion for relief from judgment; and (VIII) granting defendant 
directed verdict on plaintiffs' employment claims. 

No error. 

Judges LEVINSON and THORNBURG concur. 

RACHEL N JENKINS, EIIPLOIEE, PLAIUTIFF L EASCO ALUMINUM, EI~IPLOIER, 
HARTFORD SPECIALTY RISK SERVICES, CARRIER, DEFE"UDA\TS 

(Filed 6 July 2004) 

1. Workers' Compensation- reversal of prior award-author- 
ity to find facts and make conclusions 

The Industrial Commission did not exceed its authority in a 
workers' compensation case by reversing its prior award, find- 
ings of fact, and conclusions of law, because the Court of 
Appeals' instruction on remand did not deprive the Commission 
of its authority to find the facts and make the conclusions of law 
it deemed proper. 

2. Workers' Compensation- conclusion of law-make work 
The Industrial Commission did not err in a workers' compen- 

sation case by its conclusion of law that plaintiff worker's posi- 
tion was "make work," because: (I)  there was no indication that 
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plaintiff would be hired elsewhere in the area and although a wit- 
ness testified that positions similar to plaintiff's quality inspector 
position existed at other manufacturing plants in the area, the 
witness did not conclude that plaintiff would be hired in any of 
these positions given her injury; (2) plaintiff produced evidence 
at trial tending to show that she could only perform some of the 
tasks of her position without assistance, that many of defendants' 
suggested jobs for plaintiff involved the use of both hands, that 
she was limited in her ability to use her injured hand, and that 
defendants' vocational consultant was unable to locate suitable 
employment for plaintiff; and (3) considering the evidence in the 
light most favorable to plaintiff, defendants failed to sufficiently 
establish that plaintiff was not prohibited from gaining competi- 
tive employment based on her continuing disability. 

3. Workers' Compensation- conclusion of law-willful fail- 
ure to comply with statutory safety requirement 

The Industrial Commission did not err in a workers' compen- 
sation case by its conclusion of law that defendant company will- 
fully failed to comply with statutory standards which entitled 
plaintiff to a ten percent increase in compensation under N.C.G.S. 
§ 97-12, because: (1) testimony at the hearing from both plaintiff 
and plaintiff's coworkers firmly established that on the date of 
plaintiff's injury, there were no guards on the brake press 
machine plaintiff was operating; (2) a coworker testified that she 
was aware of three different occasions when a brake press 
machine had operated on its own and that she had reported the 
machines as malfunctioning, and the coworker also testified that 
it would have been impossible for finger injuries or amputations 
to have occurred had a guard been in place on plaintiff's machine; 
(3) the subsequent application of safety devices by defendant in 
the instant case established that it was possible to install guards 
on the press brake machines; and (4) plaintiff offered sufficient 
evidence to allow the Commission to conclude that the absence 
of the guard was the proximate cause of plaintiff's injury. 

Appeal by defendants from opinion and award entered 15 July 
2002 by the North Carolina Industrial Commission. Heard in the Court 
of Appeals 24 May 2004. 
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George W Lennon, Esq., and Hugh D. Cox, Jr., Esq., for 
plaintiff-appellee. 

Cranfill, Sumner & Hartzog, L.L.P, by J. Gregory Newton a?zd 
Jaye E. Bingham, for defendants-appellants. 

TIMMONS-GOODSON, Judge. 

Easco Alumninum Corporation ("Easco") and Hartford Specialty 
Risk Services, Inc. ("Hartford") (collectively, "defendants") appeal 
an opinion and award of the North Carolina Industrial Commission 
("the Commission") awarding Rachel N. Jenkins ("plaintiff') tempo- 
rary disability payments and prosthetic fingers at defendants' ex- 
pense. For the reasons stated herein, we affirm the Commission's 
opinion and award. 

The pertinent facts and procedural history of the instant case are 
as follows: On 17 May 1993, plaintiff was injured in an industrial acci- 
dent while employed as a brake press machine operator for Easco. 
Plaintiff remembers experiencing a period of dizziness prior to losing 
consciousness. During the accident, the fingers on plaintiff's left hand 
were crushed by the operational mechanisms of the brake press 
machine. Although metal guards designed to protect workers' hands 
were installed immediately after the date of plaintiff's accident, no 
such metal guards were in place at the time of plaintiff's injury. 

As a result of plaintiff's injury, Dr. Robert Kahn ("Dr. Kahn") 
assigned a 75% permanent partial disability rating to four fingers of 
plaintiff's left hand. Plaintiff was compensated by Easco for eleven 
months after her accident. In April 1994, plaintiff returned to work at 
Easco as a quality control inspector of metal parts. However, because 
plaintiff was the junior employee in the quality control department, 
she was the first employee released when Easco experienced a work 
slowdown in November 1996. 

After being released, plaintiff requested a hearing before the 
North Carolina Industrial Commission regarding her disability status. 
On 27 August 1998, the Deputy Commissioner awarded plaintiff tem- 
porary total disability from the date of the release and increased 
plaintiff's compensation by ten percent pursuant to N.C. Gen. Stat. 
Q 97-12 (2003) for alleged safety violations committed by Easco. The 
Deputy Commissioner also determined that plaintiff was entitled to 
prosthetic fingers at defendants' expense. The parties appealed the 
Deputy Commissioner's award to the Comn~ission. On 6 July 1999, the 
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Commission reversed the Deputy Commissioner's award, concluding 
that while plaintiff was entitled to have prosthetic fingers provided by 
defendants, plaintiff was not entitled to any temporary total disability 
payments from defendants. 

Plaintiff appealed the Commission's decision to this Court. In 
Jenkins  v. Easco A l u m i n u m  Corp., 142 N.C. App. 71, 541 S.E.2d 510 
(2001) ("Jenkins I"), we vacated the Commission's decision and 
remanded the case, instructing the Commission to consider all the 
evidence on disability and safety violations, to rule on plaintiff's 
pending motions and objections, and to enter awards where it 
deemed appropriate. On remand, the Commission reversed its prior 
decision and awarded plaintiff temporary disability payments from 
the date of release as well as prosthetic fingers should plaintiff desire 
them. Pursuant to N.C. Gen. Stat. # 97-12, the Commission also 
increased plaintiff's compensation for temporary total disability ben- 
efits because of alleged safety violations committed by Easco. It is 
from this opinion and award that defendants appeal. 

The issues on appeal are (I) whether the Commission erred in 
reversing its prior award, findings of fact, and conclusions of law; (11) 
whether the Commission's conclusion of law that plaintiff's position 
was "make work" was supported by adequate findings of fact; and 
(111) whether the Commission's conclusion of law that Easco willfully 
failed to comply with statutory standards was supported by adequate 
findings of fact. 

[I] Defendants first argue that the Commission erred in reversing its 
prior award, findings of fact, and conclusions of law. Defendants 
assert that the Commission exceeded its scope of authority on 
remand by wholly reversing its prior opinion and award. We disagree. 

In Jenkins  I, plaintiff argued that the Commission erred in failing 
to consider the testimony of Dr. Sheldon Downes ("Dr. Downes"), a 
Professor of Rehabilitation Counseling and Director of the 
Rehabilitation Counseling Program at East Carolina University. 142 
N.C. App. at 77, 541 S.E.2d at 514. We recognized that " '[wlhile the 
Commission is the sole judge of the credibility of witnesses and may 
believe all or a part or none of any witness's testimony, . . . it never- 
theless may not wholly disregard competent evidence[.]' " Id .  at 78, 
541 S.E.2d at 515 (quoting Harrell v. Stevens & Co., 45 N.C. App. 197, 
205,262 S.E.2d 830,835, disc. review denied, 300 N.C. 196,269 S.E.2d 
623 (1980)). Thus, because Dr. Downes' testimony "was certainly rel- 
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evant to the exact point in controversy," and because there was "no 
mention at all of Dr. Downes' testimony in the [6 July 19991 opinion 
and award," we held that "the Commission erred in failing to indicate 
that it considered the testimony of Dr. Downes." Jenkins I, 142 N.C. 
App. at 78-79, 541 S.E.2d at 515. We then stated the following: 

Consequently, the opinion and award of the Industrial 
Commission must be vacated, and the proceeding "remanded to 
the Commission to consider all the evidence, make definitive 
findings and proper conclusions therefrom, and enter the appro- 
priate order." 

Id. at 79, 541 S.E.2d at 515 (quoting Lineback v. Wake County 
Board of Commissioners, 126 N.C. App. 678, 683, 486 S.E.2d 252, 
255 (1997)). 

In the instant appeal, defendants cite Jackson v. Fayetteville 
Area System of Pansp. ,  88 N.C. App. 123, 362 S.E.2d 569 (1987) 
("Jackson IT') in support of their argument. However, we conclude 
Jackson is inapposite to the instant case. 

In Jackson v. Fayetteville Area Sys. of Transp., 78 N.C. App. 412, 
337 S.E.2d 110 (1985) ("Jackson I"), the defendant appealed the 
Commission's conclusion that the plaintiff sustained a compensable 
injury in an employment-related accident. "Because of the insuffi- 
ciency of the findings as to plaintiff's injury by accident, we 
reverse[d] and remand[ed] the cause to the Industrial Commission for 
specific findings of fact regarding the injury, if any, sustained by plain- 
tiff and the nature of that injury." Id. at 414, 337 S.E.2d at 112. On 
remand, the Commission reconsidered the entire record and rein- 
stated the Deputy Commissioner's opinion and award, which con- 
cluded that the plaintiff's injury was not compensable. The plaintiff 
then appealed, and in Jackson 11, we reversed the Commission's deci- 
sion on remand, concluding that "[tlhe Commission exceeded the 
scope of its instructions by revising its entire opinion and vacating its 
earlier findings." 88 N.C. App. at 127, 362 S.E.2d at 572. 

The instructions to the Commission on remand were not so 
limited in the instant case. In Jenkins I, this Court determined 
that there was no "finding from which we [could] reasonably infer 
that the Commission gave proper consideration" to Dr. Downes' 
testimony, which we characterized as "certainly relevant to the 
exact point in controversy." 142 N.C. App. at 78, 541 S.E.2d at 515. 
However, we did not remand the case with instructions to "make 
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specific findings of fact" regarding Dr. Downes' testimony, as in 
Jackson I. Instead, we vacated the Commission's opinion and award, 
and we instructed the Commission to "consider all the evidence" on 
remand and to make "definitive findings and proper conclusions 
therefrom, and enter the appropriate order." Id. at 79, 541 S.E.2d at 
515 (emphasis added). 

Given the importance of Dr. Downes' testimony to the case, our 
decision and language in Jenkins I clearly indicated that the 
Commission was free to reverse its previous order on remand if, 
after considering Dr. Downes' testimony, it felt such a reversal was 
necessary. The "exact point in controversy" throughout the case has 
been "whether the quality inspector job performed by plaintiff was an 
adequate indicator of her ability to compete for similar jobs in the 
marketplace." Id. at 78,541 S.E.2d at 515. Dr. Downes' conclusion that 
"because of plaintiff's physical limitations and her limited educational 
background and experience, there are no competitive jobs she can 
perform" is certainly important to whether plaintiff's inspector job 
was "make work" created by defendant to shield itself from further 
compensation payments. Id. at 77, 541 S.E.2d at 515. Furthermore, 
although she concluded that plaintiff's inspector job was not "make 
work," Annette Ruth ("Ruth"), defendants' vocational expert, testified 
at the hearing that she had not performed any tests on plaintiff like 
those administered by Dr. Downes but that she had examined Dr. 
Downes' report and had no reason to doubt either the results of the 
dexterity tests performed by Dr. Downes or his medical conclusions. 
Id. at 78, 541 S.E.2d at 515. 

"The Commission is the sole judge of the credibility of witnesses 
and the weight to be given their testimony; it may accept or reject all 
of the testimony of a witness; it may accept a part and reject a part." 
Blalock v. Roberts Co., 12 N.C. App. 499, 504, 183 S.E.2d 827, 830 
(1971). We conclude that our instructions on remand did not deprive 
the Commission of its authority to find the facts and make the con- 
clusions of law it deems proper. Thus, we hold that the Commission 
did not exceed its authority in reversing its prior award, findings of 
fact, and conclusions of law on remand. Therefore, defendants' first 
argument is overruled. 

[2] Defendants next argue that the Commission erred in concluding 
as a matter of law that plaintiff's position was "make work." 
Defendants assert the Commission's conclusion was not supported by 
adequate findings of fact. We disagree. 
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In this argument, defendants assign error to eleven findings of 
fact made by the Commission in its 6 July 1999 order. However, 
the body of defendants' brief contains specific challenges to only one 
of these findings: finding of fact number eleven. Those errors 
assigned to other findings but not supported by argument in defend- 
ants' brief are deemed abandoned. Hooker v. Stokes-Reynolds Hosp., 
161 N.C. App. 111, 114-15, 587 S.E.2d 440, 443 (2003); see N.C.R. App. 
P. 28(b)(6) (2004). 

Finding of fact number eleven states in pertinent part: 

11. As to similar jobs in Hertford County, no evidence was 
submitted to show that plaintiff would be hired [as a quality 
inspector] in a competitive job market given her disability from 
the compensable injury. 

Defendants contend that this portion of the finding is contradicted by 
Ruth's testimony. Ruth testified at the hearing concerning other jobs 
in the area as follows: 

COUNSEL: Did you-now, outside Easco have you done any, what 
do you call, surveys in the area? 

WITNESS: Job search activity. 

COUNSEL: Yes. 

WITNESS: [Plaintiff and I] met twice during this-during the time 
that we initiated a few months back, and we did find 
one particular job with the Ahoskie school system, but 
we secured an application and we-I followed up. They 
just-we're waiting. I don't know if they were hiring for 
assistantships or waiting 'ti1 the fall. 

COUNSEL: Okay. Is that-is there anything else you're waiting on? 

WITNESS: NO, that's-that's it. 

COUNSEL: Okay. Did you do any type of survey-other than find- 
ing just direct jobs, a survey of what's available in her 
area-you know, in the Winton-Ahoskie area? 

WITNESS: A labor market survey? 

COUNSEL: Yeah. 

WITNESS: That's generally directed through the insurance com- 
pany, and I wasn't given any directions as to-to do a 
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job search activity except I did-I did do a research 
analysis in the area based on the inspector's job to see 
if that type of work was transitional within other indus- 
trial companies in the Ahoskie area. 

[Ruth then examines a report by Downes] 

WITNESS: I did a research analysis of the local area in Hertford 
County with different industries, and this job does exist 
within other companies. They don't always call it qual- 
ity control technician. It has an interchangeable name 
such as grader, tester, and assurance inspector. 

COUNSEL: Okay. You mentioned earlier that you talked-you 
called and talked to some other job-manufacturing 
plants in the area. 

WITNESS: Yes. Uh-huh (yes). 

COUNSEL: Could you tell us what you did in that regard? 

WITNESS: 1-1 telephoned several industrial companies manufac- 
turing [sic] that would be comparable in production 
factory and spoke with human resource or personnel 
person in charge of the company and asked them spe- 
cific questions as to the type of training-if they have 
inspectors or quality control type of position, and what 
type of training and educational background would be 
needed to hold that position. 

COUNSEL: And do you happen to recall what companies you 
talked to? 

WITNESS: Not right off hand, but I spoke with Perdue. I spoke 
with Billets, Carolina Billets. 

COUNSEL: IS this something you did recently that's going to be a 
part of another report-a vocational report? 

WITNESS: I thought my company-I thought I wrote this up and 
my company sent it to you, but evidently-I just wrote 
it up last week, so what I do is that 1-1 dictate my 
reports, and I send them in. I just-it just was- 

COUNSEL: When you asked me this morning if I had received a fax, 
was this that report? 
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WITNESS: Could be. 

COUNSEL: Well, your report should be submitted at a later date. I 
will send that in addition to her attorney as part of your 
report before I send it in. That's all I have. 

We disagree with defendants' assertion that Ruth's testimony con- 
tradicts the Commission's determination in finding of fact number 
eleven. There was no indication from Ruth's direct job survey that 
plaintiff would be hired elsewhere in the area-the Ahoskie school 
system had not decided whether it had a position open for plaintiff. 
Although Ruth did testify that positions similar to plaintiff's quality 
inspector position existed at other manufacturing plants in the area, 
Ruth did not conclude that plaintiff would be hired in any of these 
positions given her injury. Similarly, the record contains no reports 
from Ruth reaching a conclusion as to whether plaintiff would be 
hired at the Ahoskie school system or by the other manufacturing 
plants in the area. 

Defendants also assert that three of the Commission's conclu- 
sions of law are not supported by adequate findings of fact. 
Specifically, defendants argue that conclusions of law numbers 
two, three, and four are not supported by adequate findings of 
fact. We disagree. 

In its opinion and award, the Comn~ission made the following 
conclusions of law: 

2. As a result of her compensable injury, plaintiff was disabled 
and was unable to earn wages of any kind from May 17, 1993 to 
April 10, 1994. She was paid temporary total disability during this 
period. Plaintiff returned to work as a Quality Control Inspector 
on April 10, 1994. Plaintiff's position was modified and can be 
characterized as "make work." Since plaintiff's job was make- 
work, defendants have not established that plaintiff was capable 
of obtaining a position suitable to her age, education, experience, 
and with her physical limitations due to her disability. Bridges v. 
Linn-Cowiher COT., 90 N.C. App. 397, 368 S.E.2d 388, disc. rev. 
den.[,] 323 N.C. 171, 373 S.E.2d 104 (1988); Peoples v. Cone Mills 
COT., 316 N.C. App. 426, 342 S.E.2d 798 (1986). 

3. Plaintiff was laid off from her "make work" position on 
November 22, 1996 and no other work has been made available. 
Defendants produced no evidence that there are other jobs avail- 
able in the job market which plaintiff could obtain given her 
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restrictions. Plaintiff has presented evidence that she is totally 
disabled at this time and will require extensive retraining and 
assistance with job searches and job placement to return to gain- 
ful employment. Radica v. Carolina Mills, 113 N.C. App. 440,439 
S.E.2d 185 (1994). 

4. Plaintiff is entitled to temporary total disability benefits at 
her compensation rate of $216.54 per week for the period of tem- 
porary disability between [the] date of her "lay-off" on [I 
November 22, 1996 [and] the date of the filing of this Opinion 
and Award (with credit for the Unemployment compensation 
arranged by the employer) pursuant to N.C. Gen. Stat. # 97-29 
and henceforth until plaintiff returns to work or until further 
Order of the Commission. 

Plaintiff received her total disability benefits pursuant to a duly 
approved Form 21 agreement. In such an instance, a presumption of 
total disability attaches in favor of the employee. Saums v. Raleigh 
Community Hospital, 346 N.C. 760, 763, 487 S.E.2d 746, 749 (1997). 
"After the presumption attaches, 'the burden shifts to [the employer] 
to show that plaintiff is employable." Id. (quoting Dalton v. Anvil 
Knitwear, 119 N.C. App. 275, 285, 458 S.E.2d 251, 257, disc. review 
and cert. denied, 341 N.C. 647,462 S.E.2d 507 (1995)). "However, the 
fact that an employee is capable of performing employment tendered 
by the employer is not, as a matter of law, an indication of plaintiff's 
ability to earn wages." Saums, 346 N.C. at 764,487 S.E.2d at 750. The 
tendered employment must accurately reflect the employee's ability 
to compete with others in the job market in order for the employnlent 
to be indicative of an employee's earning capacity. Peoples v. Cone 
Mills Corp., 316 N.C. 426, 438, 342 S.E.2d 798, 806 (1986). Thus, "if 
other employers would not hire the employee with the employee's 
limitations at a comparable wage level. . . . [or] if the proffered 
employment is so modified because of the employee's limitations that 
it is not ordinarily available in the competitive job market," the job is 
"make work" and is not competitive. Id. 

In the instant case, witnesses for defendants testified that plain- 
tiff's position was no different from the other inspector positions in 
her shift, that plaintiff satisfactorily performed her job as a quality 
inspector, and that the inspector job was a competitive job in the 
local market. Defendants contend they thus rebutted the presumption 
of continuing disability in the instant case by establishing that plain- 
tiff's job at Easco was not "make w o r k  and that similar jobs suitable 
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for plaintiff were available in the local market. Defendants cite the 
"uncontested evidence" and testimony of their witnesses in support 
of this contention and request that this Court reverse the 
Commission's opinion and award. However, on appeal of a worker's 
compensation decision, this Court does not have the authority to 
weigh the evidence and decide an issue on the basis of its weight. 
Walker v. Lake Rim Lawn & Garden, 155 N.C. App. 709, 713, 575 
S.E.2d 764, 767, disc. review denied, 357 N.C. 67, 579 S.E.2d 577 
(2003). Instead, evidence tending to support the plaintiff's claim 
must be taken in the light most favorable to the plaintiff, and the 
plaintiff "is entitled to the benefit of every reasonable inference to 
be drawn from the evidence." Adams v. AVX Corp., 349 N.C. 676, 
681, 509 S.E.2d 411, 414 (1998), rehearing denied, 350 N.C. 108, 532 
S.E.2d 522 (1999). 

Plaintiff produced evidence at trial tending to show that she 
could only perform some of the tasks of her position without assist- 
ance, that many of defendants' suggested jobs for plaintiff involved 
the use of both hands, that she was limited in her ability to use her 
injured hand, and that defendants' vocational consultant was unable 
to locate suitable employment for plaintiff. Dr. Downes testified that 
jobs involving finger dexterity or rapid movements were impossible 
for plaintiff to accomplish, and that, given her injuries, of the possi- 
ble jobs for plaintiff proffered by defendants, only the Saw Helper 
job, a job Dr. Downes was unfamiliar with, appeared suitable for 
plaintiff. Considering this evidence in the light most favorable to the 
plaintiff, we conclude that defendants failed to sufficiently establish 
that plaintiff was not prohibited from gaining competitive employ- 
ment because of her continuing disability. The Commission's findings 
of fact were supported by competent evidence, and its findings sup- 
ported its conclusions of law. Thus, we hold the Commission did not 
err in making its conclusions of law. Therefore, defendants' second 
argument is overruled. 

[3] Defendants next argue that the Commission erred in concluding 
that Easco willfully failed to comply with a statutory safety require- 
ment. Defendants assert that the Commission's conclusion that plain- 
tiff was entitled to a ten percent increase in compensation because of 
Easco's alleged violation of the safety requirement was unsupported 
by adequate findings of fact. We disagree. 

N.C. Gen. Stat. # 97-12 (2003) states that "[wlhen the injury or 
death is caused by the willful failure of the employer to comply with 
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any statutory requirement or any lawful order of the Commission, 
compensation shall be increased ten percent[.] . . . The burden of 
proof shall be upon him who claims an exemption or forfeiture 
under this section." An act is considered willful "when there exists 'a 
deliberate purpose not to discharge some duty necessary to the safety 
of the person or property of another,' a duty assumed by contract or 
imposed by law." Beck v. Carolina Power & Light Co., 57 N.C. App. 
373,383-84,291 S.E.2d 897,903 (1982) (quoting Brewer v. Harris, 279 
N.C. 288,297, 182 S.E.2d 345,350 (1971)). The ten percent increase in 
compensation for willful OSHA violations is added to a successful 
plaintiff's total award. 

In the instant case, the Commission concluded in pertinent part: 

6. Plaintiff is entitled to a 10% penalty for unsafe conditions 
created by [Easco] pursuant to N.C. Gen. Stat. 4 97-12 because of 
OSHA violations (29 C.F.R. 41910.212) for which [Easco] had 
prior knowledge and willfully chose not to comply with OSHA 
regulations. Plaintiff has met her burden of proof with regard to 
[Easco's] actions being willful. 

In support of this conclusion, the Commission found: 

15. If guards had been in place on the Press Brake machine upon 
which plaintiff operated, according to Ms. Ealey, it would have 
been impossible for finger injuries or amputations to occur. 
Following plaintiff's injury, guards were placed on the Press 
Brake machine. 

16. [Easco's] Press Brake machines did not have guarding as 
defined by North Carolina's OSHA Manual. Moreover, the press 
brake machines did not prevent entry of hands and fingers into 
the point of operation. [Easco] willfully failed to come [into] com- 
pliance with OSHA standards, even though they had been 
informed by at least one employee of problems with the Press 
Brake machine. 

17. According to Mr. Melvin Gurganus, also an employee of 
[Easco] many portions of the OSHA Manual were not being 
enforced or in place at the time of plaintiff's injury. Mr. Gurganus 
confirmed that a guard was put on the machine after plaintiff was 
injured. [Easco] no longer owns press brake machines of the sort 
upon which plaintiff was injured. 
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29. [Easco] had knowledge through its employees such as Ms. 
Ealey that some Press Brake machines were inadequately 
guarded. Failure to bring the brake press machines back into 
compliance was an OSHA violation of [Easco] had knowledge of 
and willfully failed to come into compliance. CFR 1910.212 
requires that guards should be applied where possible. It is the 
responsibility of management at [Easco] to maintain guards in a 
serviceable condition. The required standards were not met. 
[Easco] did install guards immediately after plaintiff's accident 
indicating that i t  was possible to install guards on the press brake 
machines, and therefore, should have been done. It was also the 
responsibility of [Easco's] supervisor to properly train plaintiff in 
using the machine with guards. Such training did not occur in vio- 
lation of OSHA standards. See OSHA Publication 3067 (1992). 

(emphasis in original). 

Defendants contend that finding of fact number sixteen is 
not supported by competent evidence. However, testimony at the 
hearing from both plaintiff and plaintiff's co-workers firmly estab- 
lished that, on the date of plaintiff's injury, there were no guards on 
the brake press machine plaintiff was operating. Linda Ealey 
("Ealey"), an employee of Easco who was working at the plant the 
day plaintiff was injured, testified that she was aware of three differ- 
ent occasions when a brake press machine had operated on its own, 
and that she had reported the machines as malfunctioning. She also 
testified that it would have been impossible for finger injuries or 
amputations to have occurred had a guard been in place on plaintiff's 
machine. We conclude this testimony was sufficient to support find- 
ing of fact sixteen. 

Defendants also contend that the Commission erred in basing its 
conclusion on its finding that Easco applied guards to the brake press 
machines subsequent to plaintiff's injury. As defendant correctly 
notes, the sole fact that guards were applied to the machinery subse- 
quent to plaintiff's injury is insufficient to support a conclusion that 
Easco willfully violated a safety statute. See Ledford v. Lumber Co., 
183 N.C. 614, 615, 112 S.E. 421, 422 (1922) ("In an action by an 
employee to recover for injuries alleged to have been received in con- 
sequence of defective machinery, used by his employer, the fact that 
after the injury the defendant substituted machinery of different 
material and adopted additional precautions in its use, is no evidence 
of negligence."). However, as reflected in finding of fact twenty-nine, 
the subsequent application of safety devices by Easco in the instant 
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case establishes that " i t  was  possible to install guards on the press 
brake machines." (emphasis in original). Part 1910 of the 
Occupational Safety and Health Standards requires that "[olne or 
more methods of machine guarding shall be provided to protect 
the operator and other employees in the machine area from haz- 
ards such as those created by point of operation[.]" 29 C.F.R. 

1910.212(a)(l) (2003). The provision further requires that "[gluards 
shall be affixed to the machine where possible and secured elsewhere 
i f  for any reason attachment to the machine i s  not possible." 29 
C.F.R. 1910.212(a)(2) (emphasis added). 

In addition to the testimony concerning subsequent application 
of safety devices, the Con~mission considered the testimony from 
Ealey, who testified that she had informed Easco's management of 
several malfunctions in the brake press machines. Plaintiff testified 
that she received approximately ten minutes of training on how to 
safely operate the brake press machine. Melvin Gurganus 
("Gurganus"), another en~ployee of Easco, testified that many por- 
tions of the OSHA manual were not being enforced by Easco at the 
time of plaintiff's injury, including the requirements of Part 1910 of 
the Standards. Considering the evidence detailed above in the light 
most favorable to plaintiff, we conclude plaintiff offered competent 
evidence to support the Commission's conclusion that Easco willfully 
violated the safety statute. 

Defendants further contend that plaintiff failed to offer sufficient 
evidence to establish that the absence of the guard was the cause of 
her injury. In support of this contention, defendants note that plaintiff 
testified at the hearing that she felt dizzy prior to her injury and could 
not recall exactly how she was injured, and that Billy Saulter 
("Saulter"), plaintiff's vocational expert, testified that guards on a 
brake press machine could not prevent all injuries. However, as evi- 
denced by the trial court's determination in finding of fact number fif- 
teen, Ealey testified that "[ilf guards had been in place on the Press 
Brake machine upon which plaintiff operated . . . it would have been 
impossible for finger injuries or amputations to occur." Ealey had 
been employed as a brake press machine operator by Easco for over 
two years at the time of plaintiff's injury. She continued to work as a 
brake press machine operator at Easco after plaintiff's injury and 
after guards were placed on the brake press machines. Thus, we con- 
clude plaintiff offered sufficient evidence to allow the Commission to 
conclude that the absence of the guard was the proximate cause of 
plaintiff's injury. Defendants' final argument is therefore overruled. 
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We have reviewed defendants' remaining assignments of error 
and find them to be without merit. Therefore, the decision of the 
Commission is affirmed. 

Affirmed. 

Judges HUNTER and GEER concur. 

CAROLYN DAVIS, PLAIKTIFF v. DURHAM MENTAL HEALTHIDEVELOPMENT 
DISABILITIESISUBSTANCE ABUSE AREA AUTHORITY D/B/A THE DURHAM 
CENTER, ET. AL., DEFEKDAKT 

(Filed 6 July 2004) 

1. Pleadings- judgment on-outside evidence 
There was no error where the trial court heard but did not 

consider matters outside the pleadings before entering a judg- 
ment on the pleadings. Plaintiff initiated the introduction of evi- 
dence and may not now complain of the action she began. 
Moreover, receiving but not relying on evidence does not convert 
a motion for a judgment on the pleadings into a motion for sum- 
mary judgment. 

2. Open Meetings- judgment on pleadings-no issue of fact 
The trial court did not err by granting defendant's motion for 

judgment on the pleadings on an Open Meetings claim arising 
from an employment decision. Taking plaintiff's allegations as 
true, no genuine issues of fact exist. Defendant properly entered 
a closed session and plaintiff's request that she be appointed to 
the position was beyond the court's authority under the Open 
Meetings Law. 

3. Pleadings- sanctions-improper purpose of action 
The trial court's order imposing Rule 11 sanctions following a 

dismissal on the pleadings was affirmed. The evidence supports 
findings that plaintiff was present when the alleged violations of 
the Open Meetings Law occurred, that she had a duty to inform 
the Board if it was acting improperly, and that plaintiff intention- 
ally remained silent. The evidence further supports the conclu- 
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sion that plaintiff filed this action not to vindicate her rights, 
but in retaliation for defendant's actions and to gain leverage in 
settlement negotiations. 

4. Pleadings- sanctions-attorney fees-government 
attorney 

The trial court did not abuse its discretion by awarding attor- 
ney fees and costs to defendant as a Rule 11 sanction following a 
judgment on the pleadings for defendant in an Open Meetings 
case. Plaintiff produced no case law or evidence to support the 
contention that the court should have based the fee on actual 
costs for the county attorney rather than the reasonable rate for 
a private attorney. 

5. Pleadings- sanctions-attorney fees-reduction of award 
The trial court did not abuse its discretion by reducing an 

award of attorney fees that had been imposed as a sanction. 

Appeal by plaintiff from order and judgment entered 15 August 
2002 and judgement and order entered 16 September 2002 by Judge 
Orlando F. Hudson, Jr., in Durham County Superior Court. Cross- 
appeal by defendant from judgment and order entered 16 September 
2002 by Judge Orlando F. Hudson, Jr., in Durham County Superior 
Court. Heard in the Court of Appeals 19 May 2004. 

Frasier & Alston, PA.,  by Karen Frasier Alston, for plaintiff- 
appellant/cross-appellee. 

Office of the Durham County Attorney, by Assistant County 
Attorney Curtis Massey, for defendant-appellee/cross-appellant. 

TYSON, Judge. 

Carolyn Davis ("plaintiff") appeals from the trial court's judg- 
ments and orders granting the Durham County Mental Health, 
Developmental Disabilities, Substance Abuse Services Area 
Authority's ("defendant") motions for judgment on the pleadings and 
sanctions. Defendant cross-appeals the trial court's judgment and 
order modifying its earlier award of sanctions. We affirm. 

I. Background 

Plaintiff was employed by defendant and had served as Deputy 
Area Director since 8 July 1985. In January 2002, Dr. Steven Ashby 
("Dr. Ashby") announced his resignation as defendant's Area Director. 
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Plaintiff contacted members of the Personnel Committee of the 
defendant's Board of Directors ("the Board") and expressed her 
desire to serve as Interim Area Director. The Board is composed of 
volunteers, organized under N.C. Gen. Stat. 5 122C-118, sets policy for 
defendant, and hires the Area Director. The Area Director and staff, 
including plaintiff, keep the Board informed of controlling law and 
policy. The Personnel Committee met with plaintiff on 12 February 
2002. Plaintiff requested an annual salary of $90,183. The parties 
failed to reach a salary agreement. 

The Board met again on 18 February 2002. Plaintiff was present 
at the meeting and spoke with the Board in closed session. The Board 
informed plaintiff it was not going to appoint her as Interim Area 
Director and that it would consider other candidates. Once the open 
session resumed, the Board announced it would open the search for 
an Interim Area Director. 

The Board scheduled a budget retreat for 21 February 2002. Due 
to Dr. Ashby's absence, plaintiff attended as acting Area Director. 
During a break, Chairman Harold Babtiste ("Babtiste") announced 
that he wished to speak with other Board members to discuss three 
candidates for the Interim Area Director position. While the Board 
met in closed session, plaintiff told defendant's other staff personnel 
she thought the Board members were violating the Open Meetings 
Law. Plaintiff neither advised Babtiste nor any other Board members 
of her belief or how to properly move into closed session at that time. 

Plaintiff also alleged defendant held other improper closed meet- 
ings concerning the selection of an Interim Area Director. In an open 
meeting on 4 March 2002, the Board moved to enter into a closed ses- 
sion to interview three candidates for the position. The Board 
remained in closed session until 11 March 2002 to continue its dis- 
cussion of the selection and hiring of an Interim Area Director. On 11 
March 2002, the Board remained in closed session until 18 March 
2002 and continued discussions related to personnel issues. On 18 
March 2002, the Board met in a closed session to re-interview two 
candidates and then returned to an open session. Plaintiff was 
present at all these meetings and never communicated her belief that 
the Board was acting in violation of the Open Meetings Law. 

Defendant appointed Ellen Holliman ("Holliman") to the position 
of Interim Area Director in open session meetings held on 18 March 
2002 and on 1 April 2002. On 2 May 2002, plaintiff filed a verified com- 
plaint and alleged defendant violated the Open Meetings Law, N.C. 
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Gen. Stat. # 143-318.9 et. seq., in selecting the Interim Area Director. 
Plaintiff prayed the court to declare the selection and hiring of 
Holliman "null and void." On 2 August 2002, plaintiff filed another 
civil action (02 CVS 3232) against defendant and others regarding 
their failure to appoint her to the position of Interim Area Director. 
Plaintiff also initiated two contested case hearings with the Office of 
Administrative Hearings. 

Defendant answered on 15 July 2002 and moved for a judgment 
on the pleadings and for sanctions on 2 August 2002. The trial court 
granted these motions in defendant's favor and ordered plaintiff to 
pay $10,563.40 in costs, including reasonable attorney's fees, as a 
sanction for initiating her lawsuit for an improper purpose. Plaintiff 
moved for relief from judgment. The trial court entered a judgment 
modifying its earlier award and ordered plaintiff to pay $5,000.00 for 
attorney's fees and $617.15 for costs incurred. Both plaintiff and 
defendant appeal. 

11. Issues 

The issues presented are whether the trial court erred in: (1) 
granting defendant's motion for judgment on the pleadings; (2) 
granting defendant's motion for sanctions; (3) awarding defendant 
attorney's fees and costs; and (4) granting plaintiff partial relief 
from judgment. 

111. Judgment on the Pleadings 

Plaintiff contends the trial court erred in granting defendant's 
motion for judgment on the pleadings because: (1) the court heard 
matters outside the pleadings, and plaintiff was not given any notice 
to prepare for a summary judgment hearing; and (2) defendant was 
not entitled to judgment on the pleadings as a matter of law when 
genuine issues of material fact exist. 

A. Conversion to Motion for Summarv Judgment 

[I] Defendant moved for judgment on the pleadings pursuant to Rule 
12(c) of the North Carolina Rules of Civil Procedure: 

[alfter the pleadings are closed but within such time as not to 
delay the trial, any party may move for judgment on the plead- 
ings. If, on a motion for judgment on the pleadings, matters out- 
side the pleadings are presented to and not excluded by the court, 
the motion shall be treated as one for summary judgment and dis- 
posed of as provided in Rule 56, and all parties shall be given rea- 
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sonable opportunity to present all material made pertinent to 
such a motion by Rule 56. 

N.C. Gen. Stat. (5 1A-1, Rule 12(c) (2003). The trial court may consider, 
"[olnly the pleadings and exhibits which are attached and incorpo- 
rated into the pleadings" in ruling on the motion. Helms v. Holland, 
124 N.C. App. 629, 633, 478 S.E.2d 513, 516 (1996) (citing Minor v. 
Minor, 70 N.C. App. 76, 78,318 S.E.2d 865, 867, disc. rev. denied, 312 
N.C. 495,322 S.E.2d 558 (1984)). " 'No evidence is to be heard, and the 
trial judge is not to consider statements of fact in the briefs of the par- 
ties or the testimony of allegations by the parties in different pro- 
ceedings.' " Helms, 124 N.C. App. at 633, 478 S.E.2d at 516 (quoting 
Minor, 70 N.C. App. at 78, 318 S.E.2d at 867). When the trial court 
considers matters outside the pleadings during the hearing on the 
judgment on the pleadings, the motion will be treated as a motion for 
summary judgment. Helms, 124 N.C. App. at 633, 478 S.E.2d at 516. 
" 'Memoranda of points and authorities as well as briefs and oral argu- 
ments . . . are not considered matters outside the pleading for pur- 
poses' of converting a Rule 12 motion into a Rule 56 motion [for sum- 
mary judgment]." Privette v. University of North Carolina, 96 N.C. 
App. 124, 132, 385 S.E.2d 185, 189 (1989) (quoting 5 C. Wright & A. 
Miller, Federal Practice and Procedure Sec. 1366 at 682 (1969)). 

Here, the trial court heard, but did not consider, matters outside 
the pleadings. Defendant mentioned other actions between the par- 
ties and presented documents during its argument to the court 
regarding its motion for sanctions pursuant to Rule 11. In doing so, 
defendant only referred to other actions and did not seek to admit any 
evidence. Defendant did not offer any evidence or materials to the 
trial court for consideration of its motion for judgment on the plead- 
ings. Plaintiff, however, requested the court to consider several 
matters outside the pleadings including plaintiff's job description, 
minutes from the Board's meeting, and the Board's policies and pro- 
cedures. Defendant objected each time plaintiff delivered this infor- 
mation to the judge and argued the consideration of such material 
was improper on a motion for judgment on the pleadings. 

Plaintiff requested the trial court to consider matters outside the 
pleadings by presenting at least three documents to the judge. By ini- 
tiating the introduction of evidence, plaintiff "may not complain of 
action which [slhe induced." Frugard v. Pritchard, 338 N.C. 508, 512, 
450 S.E.2d 744, 746 (1994) (cit,ations omitted). Her argument that she 
was not afforded a reasonable opportunity to prepare and present 
evidence for summary judgment has no merit. 
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Although the court received this evidence, the order clearly 
states, "Based upon the pleadings and the arguments of counsel, the 
Court finds that Defendant is entitled to entry of a judgment in its 
favor based on the pleadings." Merely receiving evidence, without 
considering or relying on it, does not convert a motion for judg- 
ment on the pleadings into a motion for summary judgment. See 
Privette, 96 N.C. App. at 132,385 S.E.2d at 189 (Although matters out- 
side the pleadings were introduced, "[tlhe trial court specifically 
stated in its order that for the purposes of the Rule 12 motion, it con- 
sidered only the amended complaint, memoranda submitted on 
behalf of the parties and arguments of counsel."). This assignment of 
error is overruled. 

B. Genuine Issues of Material Fact 

[2] Plaintiff contends the trial court erred in granting defendant's 
motion for judgment on the pleadings because genuine issues of 
material fact exist. We disagree. 

Pursuant to Rule 12(c) of the North Carolina Rules of Civil 
Procedure, a court may dispose of claims or defenses when the 
lack of merit of the claim or defense is apparent upon review of 
the pleadings. The granting of judgment on the pleadings is 
proper when there does not exist a genuine issue of material 
fact, and the only issues to be resolved are issues of law. In 
reviewing a motion for judgment on the pleadings, the court 
must consider the evidence in the light most favorable to the non- 
moving party, accepting as true the factual allegations as pled by 
the non-moving party. 

Jackson v. Associated Scaffoldew & Equip. Co., 152 N.C. App. 687, 
689, 568 S.E.2d 666, 667 (2002) (citations omitted). 

Meetings of governmental bodies must be conducted in accord- 
ance with Chapter 143 of our North Carolina General Statutes, includ- 
ing Article 33C regarding Meetings of Public Bodies ("Open Meetings 
Law"). N.C. Gen. Stat. # 1132-4 (2003). The Open Meetings Law pro- 
vides, in part, "the public bodies that administer the legislative, pol- 
icy-making, quasi-judicial, administrative, and advisory functions of 
North Carolina and its political subdivisions exist solely to conduct 
the people's business, it is the public policy of North Carolina that the 
hearings, deliberations, and actions of these bodies be conducted 
openly." N.C. Gen. Stat. S 143-318.9 (2003). Closed sessions are per- 
mitted for specified purposes, including: 
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(5) To establish, or to instruct the public body's staff or negotiat- 
ing agents concerning the position to be taken by or on behalf of 
the public body in negotiating . . . (ii) the amount of compensa- 
tion and other material terms of an employment contract or pro- 
posed employment contract. 

(6) To consider the qualifications, competence, performance, 
character, fitness, conditions of appointment, or conditions of 
initial employment of an individual public officer or employee or 
prospective public officer or employee; or to hear or investigate 
a complaint, charge, or grievance by or against an individual pub- 
lic officer or employee. General personnel policy issues may not 
be considered in a closed session. A public body may not con- 
sider the qualifications, competence, performance, character, fit- 
ness, appointment, or removal of a member of the public body or 
another body and may not consider or fill a vacancy among its 
own membership except in an open meeting. Final action making 
an appointment or discharge or removal by a public body having 
final authority for the appointment or discharge or removal shall 
be taken in an open meeting. 

N.C. Gen. Stat. 143-318.11(a) (2003). The statute further provides, 
"[a] public body may hold a closed session only upon a motion duly 
made and adopted at an open meeting. Every motion to close a meet- 
ing shall cite one or more of the permissible purposes listed in sub- 
section (a) of this section." N.C. Gen. Stat. $ 143-318.11(c) (2003). 

Here, plaintiff's complaint alleges defendant violated the Open 
Meetings Law, specifically N.C. Gen. Stat. 3 143-318.11, when the 
Board failed to properly move into closed session on 21 February 
2002,4 March 2002,ll March 2002, and 18 March 2002. Her complaint 
indicates otherwise and states: 

27. On March 4,2002, the Area Authority Board made a motion in 
open session to enter into closed session pursuant to North 
Carolina General Statutes 5 143-318.11(a)(6) reportedly to inter- 
view three candidates for the position of Interim Area Director. 
The Board was remaining [sic] in closed session until March 11, 
2002, to continue discussion of the general personnel policy for 
the selection and hiring of an Interim Area Director. 

28. On March 11, 2002[,] the Area Authority Board met in contin- 
ued closed session to discuss personnel issues related to hiring 
an Interim Area Director. The Board stated that it was remaining 
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in closed session until the March 18, 2002[,] regular Area 
Authority Board meeting. 

31. [The March 18, 2002,l Board Meeting returned to Open 
Session. Printed ballots were distributed after a motion was 
made, but not carried, to select the Interim Area Director by a 
show of hands. The Board announced the selection of Ellen 
Holliman as Interim Area Director and that the contract for her 
employment would be negotiated in the future. 

Despite plaintiff's assertion that the Board improperly entered 
closed session on 21 February 2002, her complaint alleges that the 
Board properly entered closed sessions on 4 March 2002, 11 March 
2002, and 18 March 2002 and selected Holliman to serve as Interim 
Area Director during open meetings held on 18 March 2002 and 1 
April 2002. 

Plaintiff's complaint requested the trial court to issue a declara- 
tory judgment and prayed the court: (1) determine that the selection 
of Holliman was made wrongfully during closed session; (2) declare 
the selection of Holliman "null and void;" (3) declare that defendant 
wrongfully failed to appoint plaintiff to the position of Interim Area 
Director; (4) declare the appointment of Holliman to the position of 
Interim Area Director "to be a nullity;" and (5) award plaintiff costs 
and attorney's fees. 

Reviewing plaintiff's allegations and prayers for relief as stated 
in her complaint, we hold that the trial court did not err in grant- 
ing defendant's motion for judgment on the pleadings. Taking 
plaintiff's allegations as true, no genuine issue of material fact exists. 
The only issue presented to the trial court was a question of law: 
whether defendant violated the Open Meetings Law. The Board prop- 
erly entered a closed session on 4 March 2002 and continued this 
closed session on 11 March 2002 and 18 March 2002 to evaluate and 
consider a prospective employee's qualifications. See N.C. Gen. Stat. 
5 143-318.11(a)(6). Plaintiff's complaint alleges that the appointment 
of Holliman and the approval of her contract took place in open meet- 
ings on 18 March 2002 and 1 April 2002. Defendant did not violate the 
Open Meetings Law to warrant Holliman's appointment to be 
declared "null and void" or "a nullity." 

Further, plaintiff's complaint does not state a claim upon which 
the requested relief can be granted. The trial court properly con- 
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cluded that it lacked the authority under the Open Meetings Law to 
order defendant to appoint her to the position as Interim Area 
Director. This assignment of error is overruled. 

IV. Motion for Sanctions - 

[3] Plaintiff argues the trial court erred in concluding that she 
initiated her action for an improper purpose when N.C. Gen. Stat. 
3 143-318.16A(a) specifically allows any person to institute a suit 
for a declaratory judgment. 

We review a trial court's decision to impose sanctions pursuant to 
Rule 11 de novo and must determine: "(1) whether the trial court's 
conclusions of law support its judgment or determination, (2) 
whether the trial court's conclusions of law are supported by its find- 
ings of fact, and (3) whether the findings of fact are supported by a 
sufficiency of the evidence." Turner v. Duke University, 325 N.C. 
152, 165, 381 S.E.2d 706, 714 (1989). "If the appellate court makes 
these three determinations in the affirmative, it must uphold the trial 
court's decision to impose or deny the imposition of mandatory sanc- 
tions under N.C.G.S. 5 1A-1, Rule ll(a)." Id. 

Under Rule 11 of our North Carolina Rules of Civil Procedure, 
when a complaint is filed, "the signer certifies that three distinct 
things are true: the pleading is (1) well grounded in fact; (2) war- 
ranted by existing law, 'or a good faith argument for the extension, 
modification, or reversal of existing law' (legal sufficiency); and (3) 
not interposed for any improper purpose." Bryson v. Sullivan, 330 
N.C. 644, 655, 412 S.E.2d 327, 332 (1992). "Parties, as well as attor- 
neys, may be subject to sanctions for violations of the improper 
purpose prong of Rule 11. Further, both are subject to an objective 
standard to determine the existence of such an improper purpose." 
Id. at 656,412 S.E.2d at 332 (citing Turner, 325 N.C. at 164,381 S.E.2d 
at 713). 

"An improper purpose is 'any purpose other than one to vindicate 
rights. . . or to put claims of right to a proper test.' "Brown v. Hurley, 
124 N.C. App. 377, 382, 477 S.E.2d 234, 238 (1996) (quoting Mack v. 
Moore, 107 N.C. App. 87, 93, 418 S.E.2d 685, 689 (1992) (quoting 
Gregory P. Joseph, Sanctions: The Federal Law of Litigation Abuse 
# 13(C) (Supp. 1992))). 

In other words, a party "will be held responsible if his evident 
purpose is to harass, persecute, otherwise vex his opponents or 
cause them unnecessary cost or delay." An objective standard is 



IN THE COURT OF APPEALS 109 

DAVIS v. DURHAM MENTAL HEALTHmEV. DISABILITIES AREA AUTH. 

[I65 N.C. App. 100 (%004)] 

used to determine the existence of an improper purpose, with the 
burden on the movant to prove such improper purpose. 

Brown, 124 N.C. App. at 382, 477 S.E.2d at 238 (quoting Bryson, 330 
N.C. at 663, 412 S.E.2d at 337). 

Plaintiff contends she filed her complaint for a proper purpose 
and denies that she instituted this action in retaliation for defend- 
ant's failure to appoint her as the Interim Area Director. Her com- 
plaint alleges defendant violated the Open Meetings Law. The trial 
court found that she was present at meetings where she believed 
violations of the Open Meetings Law occurred and had a duty to 
inform the Board if it was not acting properly. Instead of perform- 
ing this duty, she discussed the alleged violations with other staff 
members and not Board Members while the Board continued to meet 
in closed sessions. 

The evidence supports the trial court's findings. Plaintiff's depo- 
sition clearly shows that she intentionally remained silent, despite 
her duty to inform the Board of proper procedures. After Holliman 
was appointed, plaintiff filed this action seeking to have the selection 
of Holliman declared "a nullity" due to the violations of the Open 
Meetings Law. Her complaint shows Holliman was appointed as 
Interim Area Director in open sessions. The complaint requested the 
trial court rule that Holliman be removed and plaintiff be appointed 
to the position. Following the filing of the case at bar, plaintiff filed 
an additional action in Superior Court and two actions with the Office 
of Administrative Hearings. 

Plaintiff's action is neither well-grounded in fact nor warranted 
by existing law. See Bryson, 330 N.C. at 655, 412 S.E.2d at 332. 
Further, the trial court did not err in concluding that she filed this 
action for an improper purpose. The trial court found plaintiff insti- 
tuted this action in retaliation for defendant's failure to appoint her as 
Interim Area Director and for leverage in obtaining a settlement from 
defendant for her other personnel actions. The evidence shows that 
plaintiff filed this action after defendant appointed another individual 
as Interim Area Director. Plaintiff's complaint alleged violations that 
plaintiff could have prevented pursuant to her duties as Deputy Area 
Director. She willfully failed to inform the Board regarding its poten- 
tial violations under the Open Meetings Law. Plaintiff filed suit alleg- 
ing such violations and seeking to overturn decisions that plaintiff 
admits were made in open meetings. The evidence supports the trial 
court's conclusion that plaintiff filed her action not to "vindicate her 
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rights," but in retaliation for defendant's actions and in order to gain 
leverage in settlement negotiations. Brown, 124 N.C. App. at 382, 477 
S.E.2d at 689. 

Sufficient evidence supports the trial court's findings of fact, and 
the findings of fact support its conclusions of law. See Turner, 325 
N.C. at 165,381 S.E.2d at 714. Further, these conclusions support the 
trial court's decision to impose sanctions on plaintiff. Id. We affirm 
the trial court's order granting defendant's motion for sanctions. This 
assignment of error is overruled. 

V. Attornev's Fees and Costs 

[4] Plaintiff argues the trial court abused its discretion in awarding 
attorney's fees and costs to defendant. We disagree. 

Rule 11 of the North Carolina Rules of Civil Procedure states: 

If a pleading, motion, or other paper is signed in violation of this 
rule, the court, upon motion or upon its own initiative, shall 
impose upon the person who signed it, a represented party, or 
both, an appropriate sanction, which may include an order to pay 
to the other party or parties the amount of the reasonable 
expenses incurred because of the filing of the pleading, motion, 
or other paper, including a reasonable attorney's fee. 

N.C. Gen. Stat. § 1A-1, Rule l l (a)  (2003). "[Iln reviewing the appro- 
priateness of the particular sanction imposed, an 'abuse of discretion' 
standard is proper because '[tlhe rule's provision that the court 'shall 
impose' sanctions for motions abuses . . . concentrates [the court's] 
discretion on the selection of an appropriate sanction rather than on 
the decision to impose sanctions.' " Turner, 325 N.C. at 165, 381 
S.E.2d at 714 (emphasis in original) (quoting Westmoreland v. CBS, 
Inc., 770 E2d 1168, 1174 (D.C. Cir.)). 

Here, the trial court ordered plaintiff to pay reasonable attorney's 
fees of $9,945.25 and $617.15 for costs of deposing plaintiff. Plaintiff 
argues the imposition of sanctions is unsupported by the evidence 
because the judgment on the pleadings should not have been granted. 
We have already held the trial court did not err in granting the judg- 
ment on the pleadings or in its decision to impose sanctions. 

Plaintiff also argues that the trial court erred in calculating 
its award by using a reasonable rate for a private attorney and, 
instead, should have awarded fees based on actual costs for the 
County attorney. Plaintiff cites no case law and identifies no evidence 
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in the record to support this contention. We hold that plaintiff 
has failed to show the trial court abused its discretion by ordering 
her to pay attorney's fees and costs as sanctions. This assignment of 
error is overruled. 

VI. Relief from Judgment 

[5] Defendant cross-appeals and argues the trial court erred in mod- 
ifying its order for sanctions and reducing its award of attorney's fees 
because no competent evidence exists in the record to support the 
findings of fact or conclusions of law. 

Rule 60(b) of the North Carolina Rules of Civil Procedure pro- 
vides, "[oln motion and upon such terms as are just, the court may 
relieve a party or his legal representative from a final judgment, order, 
or proceeding for the following reasons: . . . (6) Any other reason 
justifying relief from the operation of the judgment." N.C. Gen. Stat. 
$ IA-1, Rule 60(b)(6) (2003). "Rule 60(b) has been described as a 
grand reservoir of equitable power to do justice in a particular case. 
Relief afforded under N.C. Gen. Stat. 5 1A-1, Rule 60(b) is within the 
discretion of the trial court, and such a decision will be disturbed 
only for an abuse of discretion." Branch Banking & Trust Co. v. 
Tucker, 131 N.C. App. 132, 137, 505 S.E.2d 179, 182 (1998) (quotations 
and citations omitted). 

"Courts have the power to vacate judgments when such action is 
appropriate, yet they should not do so under Rule 60(b)(6) except in 
extraordinary circumstances and after a showing that justice 
demands it." Equipment Co. v. Albertson, 35 N.C. App. 144, 147, 240 
S.E.2d 499, 501 (1978). Defendant argues the trial court did not find 
"extraordinary circumstances" or a "showing that justice demands" 
the relief sought. Id. Equipment Co., however, is distinguishable from 
the case at bar. Here, the trial court did not vacate a judgment or 
enter a dismissal or default. The trial court modified its award of 
attorney's fees, which it had ordered, in its discretion, as a sanction 
under Rule 11. 

Defendant contends the trial court's findings of fact are unsup- 
ported by the evidence. "The record does not contain the oral testi- 
mony; therefore, the court's findings of fact are presumed to be 
supported by competent evidence." Fellows v. Fellozus, 27 N.C. App. 
407, 408, 219 S.E.2d 285, 286 (1975) (citing Christie v. Powell, 15 N.C. 
App. 508, 190 S.E.2d 367 (1972), cert. denied, 281 N.C. 756, 191 S.E.2d 
361)); see also Dolbow v. Holland Industrial, 64 N.C. App. 695, 696, 
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308 S.E.2d 335,336 (1984), disc. rev. denied, 310 N.C. 308, 312 S.E.2d 
651 (1984) ("We are hampered in our review of defendants' first con- 
tention, however, because defendants have included no transcript or 
narration of the evidence upon which this Court can fully review this 
assignment of error. The burden is on an appealing party to show, by 
presenting a full and complete record, that the record is lacking in 
evidence to support the [trial court's] findings of fact."). As defendant 
failed to include a narration of the evidence or a transcript with the 
record, we presume the findings at bar are supported by competent 
evidence. Fellows, 27 N.C. App. at 408, 219 S.E.2d at 286. 

Here, plaintiff moved for relief from the trial court's earlier order 
and judgment imposing sanctions because she was "unemployed as a 
result of this lawsuit," "the payment of sanctions would be an undue 
hardship," "to assess sanctions against plaintiff would 'chill' future 
plaintiffs from challenging the Open Meetings Laws," and "ordering 
sanctions against plaintiff for holding public bodies accountable is 
inconsistent with the public policy [of North Carolina] . . . ." In ruling 
on plaintiff's motion, the trial court considered "plaintiff's new termi- 
nated employment status, together with a news article concerning the 
reduced costs for the County to have matters litigated." Defendant 
argues the trial court erred in relying on a news article to find that the 
attorney's fees awarded to defendant were excessive. Defendant 
failed to include a copy of the news article in the record, which pre- 
cludes our review of this argument. See Fellows, 27 N.C. App. at 408, 
219 S.E.2d at 286. 

The trial court's findings are sufficient to support its conclusion 
that "it is reasonable for the sanctions imposed against plaintiff be 
reduced to $5,000 for attorney's fees." Defendant has failed to show 
that the trial court abused its discretion in reducing the amount of 
attorney's fees from $10,562.40 to $5,617.15 following plaintiff's ter- 
mination from her employment. This assignment of error is overruled. 

VII. Conclusion 

The trial court did not err in entering a judgment on the pleadings 
for defendant. Plaintiff failed to establish that defendant violated the 
Open Meetings Law when it appointed Holliman as Interim Area 
Director. The trial court did not err in sanctioning plaintiff pursuant 
to Rule 11 of the North Carolina Rules of Civil Procedure and did not 
abuse its discretion in ordering plaintiff to pay attorney's fees and 
costs. Defendant failed to show the trial court abused its discretion in 
modifying this judgment and order following plaintiff's termination 



IN THE COURT OF APPEALS 113 

COLLINS v. SPEEDWAY MOTOR SPORTS CORP. 

[l65 X.C. App. 113 (2004)l 

from employment. The judgments and orders entered by the trial 
court are affirmed. 

Affirmed. 

Judges McGEE and TIMMONS-GOODSON concur 

MICKEY S COLLINS, ELIPLO~EE, P L ~ T I F F  T. SPEEDWAY MOTOR SPORTS CORP., 
EMPLOYER. AND ROYAL AND SUNALLIANCE, CARRIER, DEFE~DANTS 

NO. COA03-853 

(Filed 6 July 2004) 

Workers' Compensation- maximum medical improvement- 
healing period-maximum vocational recovery 

The Industrial Commission did not err in a workers' compen- 
sation case by concluding that plaintiff employee reached maxi- 
mum medical improvement (MMI) on 25 January 1999 and that 
plaintiff employee's entitlement to combined benefits under 
N.C.G.S. O Q  97-29 and 97-30 was greater than his entitlement to 
benefits under N.C.G.S. 5 97-31, because: (I) MMI, which is equiv- 
alent to a finding that the healing period as defined under 
N.C.G.S. Q 97-31 has ended, does not require the employee to have 
reached maximum vocational recovery; (2) the evidence is 
uncontroverted that plaintiff's fracture was completely healed as 
of 25 January 1999 and that it was the doctor's professional opin- 
ion that plaintiff's physical injury had reached MMI as of the date 
his fracture became healed; and (3) plaintiff's need for vocational 
rehabilitation services in this case further supports, rather than 
contradicts, the competent evidence establishing that plaintiff 
reached MMI as of 25 January 1999. 

Appeal by plaintiff from order entered 28 March 2003 by the Full 
Commission of the North Carolina Industrial Commission. Heard in 
the Court of Appeals 26 April 2004. 

Cox, Gage & Sasser, by Charles McB. Sasser, for plaintiff- 
appellant. 

McAngus, Goudelock & Courie, P. L.L. C., by Andrew R. Ussery 
and Robert B. Starrzes, for defendants-appellees. 
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MARTIN, Chief Judge. 

Plaintiff appeals from an order of the North Carolina Industrial 
Commission awarding him compensation, pursuant to N.C. Gen. Stat. 
5s 97-29 and 97-30, for temporary total disability from 13 August 1997 
until 6 February 2000, and temporary partial disability from 6 
February 2000 until 1 April 2000. 

The record discloses that on 12 August 1997, plaintiff received 
injuries to his right leg arising out of and in the course and scope of 
his employment as a ground maintenance worker with defendant- 
employer. On 3 September 1997, defendant-carrier admitted liability 
for plaintiff's injuries and executed a Form 21 agreement with plain- 
tiff, agreeing to pay temporary total disability benefits. 

As a result of the injury, plaintiff was admitted to University 
Hospital where x-rays revealed comminuted transverse fractures of 
the distal third of the tibia and fibula. Plaintiff immediately under- 
went closed reduction surgery and splinting of the tibia and fibula 
fractures. On 14 August 1997, an additional surgery was performed by 
Dr. Matthew David Ohl. At a follow-up examination on 17 October 
1997, Dr. Oh1 found a lack of mobility and dorsiflexion of plaintiff's 
foot. Plaintiff subsequently moved to Ohio, where he was examined 
by Dr. Kee P. Wong on 4 December 1997 for ongoing right leg pain. Dr. 
Wong diagnosed plaintiff with a peroneal nerve injury and a delayed 
union of the left tibia fracture. 

Plaintiff underwent ongoing treatment with Dr. Wong and on 21 
February 1998, Dr. Wong found that plaintiff's surgical wounds had 
healed. At a follow-up visit on 5 March 1998, plaintiff reported to Dr. 
Wong that he was no longer experiencing pain in his right leg. On 14 
April 1998, further x-rays revealed proper healing of the right leg with 
a disappearing fracture line. However, plaintiff still continued to have 
very little ankle motion and minimal dorsiflexion. Dr. Wong recom- 
mended stretching exercises and plaintiff returned to see Dr. Wong 
for follow-up visits on 28 May and 28 July 1998. On 4 September 1998, 
Dr. Wong filled out documents sent by Concerta Managed Care con- 
cerning vocational rehabilitation and work restrictions. On 25 
January 1999, Dr. Wong conducted another follow-up examination of 
plaintiff's right leg. Dr. Wong informed plaintiff that if the fracture in 
his leg was healed, then it was his opinion that plaintiff had reached 
maximum medical improvement. The following day, x-rays confirmed 
that the fracture in plaintiff's right leg was healed. Dr. Wong recom- 
mended that plaintiff undergo vocational rehabilitation in order to 
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learn to work with the limitations in his leg and released plaintiff to 
return to work with the restrictions that he not engage in repetitive 
lifting, lifting over 30 pounds, standing for more than 4 hours, or sit- 
ting for more than 8 hours. On 17 June 1999, Dr. Wong assigned a 24% 
disability rating to plaintiff's right foot. 

With the assistance of vocational rehabilitation professionals, 
plaintiff attempted to find work within his restrictions in both Ohio 
and North Carolina, but was unsuccessful. On 15 October 1999, plain- 
tiff returned to Dr. Ohl, who found that plaintiff had a healed fracture 
with continuing peroneal nerve palsy, a permanent peroneal nerve 
lesion to the foot and ankle, and a lack of motion and dorsiflexion. Dr. 
Oh1 assigned a 35% disability rating to plaintiff's right foot. 

On 6,February 2000, plaintiff found work at an Ohio plastics plant 
for wages significantly less than his pre-injury wages. On 1 April 2000, 
plaintiff returned to North Carolina to work for an auto detailing shop 
at wages comparable to his pre-injury wages. 

Defendant-employer continued to pay temporary total disability 
benefits until plaintiff returned to work on 6 February 2000. On 17 
April 2000 plaintiff filed a Form 33 hearing request with the Industrial 
Commission for defendant's refusal to pay additional disability bene- 
fits. Defendants responded that plaintiff was not entitled to benefits 
after his return to work. The matter was heard by a deputy commis- 
sioner, who entered an opinion and award on 18 September 2001 
ordering, inter alia, that in addition to the payment of temporary 
total disability, pursuant to G.S. 5 97-29, through 6 February 2000, 
plaintiff was eligible to receive benefits for permanent partial disabil- 
ity for an additional 50.4 weeks, pursuant to G.S. 5 97-31, based on a 
35% disability to his right foot. 

Defendant appealed the deputy commissioner's order to the Full 
Commission. On 28 March 2003, the Full Commission entered its 
opinion and award in which it found facts as summarized above and 
concluded, inter alia, that while plaintiff was entitled to compensa- 
tion, he had reached maximum medical improvement on 25 January 
1999, not 6 February 2000, and thus, plaintiff's more munificent rem- 
edy was pursuant to G.S. $ 5  97-29 and 97-30, not G.S. # 97-31. Plaintiff 
appeals from the opinion and award of the Full Commission. 

Plaintiff first argues the Industrial Commission erred in law and 
in fact when it concluded that he reached maximum medical improve- 
ment on 25 January 1999. Such error, plaintiff argues further, caused 
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the Commission to also erroneously conclude that his entitlement to 
combined benefits under G.S. $3  97-29 and 97-30 was greater than his 
entitlement to benefits under G.S. Q 97-31. We have carefully consid- 
ered his contentions and affirm the Commission's opinion and award. 

"In reviewing an opinion and award from the Industrial 
Commission, the appellate courts are bound by the Commission's 
findings of fact when supported by any competent evidence; but the 
Commissions's legal conclusions are fully reviewable." Lanning v. 
Fieldcrest-Cannon, Inc., 352 N.C. 98, 106, 530 S.E.2d 54, 60 (2000). 

Plaintiff first argues the Commission erred in either law or fact 
when it determined that plaintiff reached maximum medical improve- 
ment (MMI) on 25 January 1999. Although the Commission erro- 
neously labeled such determination as a conclusion of law, the 
question of whether an employee has reached "maximum medical 
improvement" or "MMI" is an issue of fact. See, e.g., Aderholt v. A.M. 
Castle Co., 137 N.C. App. 718, 722, 529 S.E.2d 474, 477, cert. denied, 
352 N.C. 356, 544 S.E.2d 546 (2000); Davis v. Embree-Reed, Inc., 135 
N.C. App. 80, 85, 519 S.E.2d 763, 766, disc. review denied, 351 N.C. 
102, 541 S.E.2d 143 (1999); Carpenter v. Industrial Piping Co., 73 
N.C. App. 309, 312, 326 S.E.2d 328, 330 (1985). Thus, the applicable 
standard of review is whether there is competent evidence in the 
record to support the Commission's finding that plaintiff had reached 
MMI on 25 January 1999. 

In this case, plaintiff argues that Dr. Wong's opinion was not com- 
petent to support the Commission's finding that plaintiff reached MMI 
on 25 January 1999. On 25 January 1999, Dr. Wong stated the follow- 
ing after evaluating plaintiff: 

I explained to the patient that basically he has reached maximal 
medical improvement if the fracture is healed. I explained to him 
I think he should undergo some type of vocational rehab since he 
is not working now, We will see the patient tomorrow for x-ray. 

The next day, plaintiff underwent x-rays of his right leg, which 
showed that his tibia1 fracture was completely healed. Dr. Wong made 
the following entry in his notes: 

I explained to the patient that his tibia fracture is healed. I 
explained to him that he is maximally medically improved now. 
At this point he states he can stand for four hours, sit for eight 
hours, and carry 30 lbs. He cannot do any repetitive lifting. At this 
point I would recommend the patient undergo vocational rehabil- 
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itation. I explained to him that he could learn to work with these 
types of limitations. We will see the patient again only as needed. 

On 2 February 1999, in response to a letter forwarded to him by 
Concentra Managed Care, Dr. Wong made an affirmative response to 
the following question: 

Has the [plaintiff] reached a level of Maximum Medical 
Improvement for his allowed condition of RIGHT CLOSED 
TIBINFIBULA FRACTURE as defined by the Bureau of Worker's 
[sic] Compensation: 

'A treatment plateau (static or well-stabilized) in which no funda- 
mental, functional or physiological change can be anticipated 
within reasonable probability despite further medical or rehabili- 
tative procedures. A claimant may need supportive care to main- 
tain this level of function.' 

Based on this evidence, the Commission found that plaintiff had 
reached MMI on 25 January 1999. 

Plaintiff argues that the fact that plaintiff's fracture had com- 
pletely healed as of 25 January 1999 does not establish MMI, since Dr. 
Wong recommended that plaintiff undergo vocational rehabilitation. 
Plaintiff cites language used by this Court in Walker u. Lake Rim 
Lawn & Garden, 155 N.C. App. 709, 57.5 S.E.2d 764, disc. review 
denied, 357 N.C. 67, 579 S.E.2d 577 (2003), stating that an injured 
worker's healing period cannot be considered to have come to an end 
"until he has reached maximum vocational recovery." Id. at 718, 575 
S.E.2d at 770. 

In Walker, defendants argued that an award of continuing tempo- 
rary total disability pursuant to G.S. $ 97-29 should be reversed. Id. at 
717, 575 S.E.2d at 769. To support this argument, defendants assigned 
error to a Commission finding which stated, "plaintiff has not reached 
maximum medical improvement or the end of the healing period . . . 
[since he] is in need of and would benefit from both chronic pain 
treatment and a vocational rehabilitation program." Id. at 717-18, 575 
S.E.2d at 769-70. They contended that a finding of MMI would have 
barred the Commission from awarding to plaintiff continuing tempo- 
rary total disability benefits pursuant to G.S. $ 97-29. Id .  This Court 
rejected the assignment of error, holding the Commission finding was 
immaterial to the determination of whether plaintiff was entitled to 
temporary total disability benefits pursuant to G.S. # 97-29. Id. at 
717-18, 575 S.E.2d at 769. The Court went on to say: 
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In addition, the evidence does support that part of the 
Commission's finding Number 34, that 'plaintiff has not reached 
maximum medical improvement or the end of the healing pe- 
riod . . . [since he] is in need of and would benefit from both 
chronic pain treatment and a vocational rehabilitation pro- 
gram.' Both pain treatment and vocational services are con- 
sidered medical compensation as defined in N.C. Gen. Stat. 
$ 97-2(19), and are designed to 'give relief and . . . to lessen the 
period of disability . . . .' N.C. Gen. Stat. # 97-2(19) (2001). 
Therefore, until he has reached maximum vocational recovery, 
this plaintiff's healing period is not yet at an end. Thus, this argu- 
ment is without merit. 

Id. at 718, 575 S.E.2d at 770. 

We first note that "maximum medical improvement, by definition, 
means that the employee's healing period has ended." Knight v. 
Wal-Mart Stores, Inc., 149 N.C. App. 1, 14 n.4, 562 S.E.2d 434, 443 n.4 
(20021, aff'd, 357 N.C. 44, 577 S.E.2d 620 (2003) (internal quotation 
omitted). Thus, the Walker court seems to equate an injured worker's 
attainment of MMI with the point he or she reaches "maximum voca- 
tional recovery." Walker, 155 N.C. App. at 718, 575 S.E.2d at 770. After 
careful review, we decline to follow this language as it was unneces- 
sary to the resolution of its case and is contrary to the previous deci- 
sions of our courts. 

"The underlying purpose of our Work[ers'] Compensation Act, 
G.S. Chap. 97, is to provide compensation for work[ers] who suf- 
fer disability by accident arising out of and in the course of their 
employment." Henry v. A. C. Lawrence Leather Co., 234 N.C. 126, 
127, 66 S.E.2d 693, 694 (1951). An award under the Act has two dis- 
tinct components: (1) payment of "medical compensation" pursuant 
to G.S. 3 97-25 for expenses incurred as a direct result of the work- 
related injury, and (2) payment of general "compensation" pursuant 
to G.S. $$ 97-29 through 97-31 for financial loss suffered as a direct 
result of the work-related injury. Hyler v. GTE Prods. Co., 333 N.C. 
258, 267, 425 S.E.2d 698, 704 (1993). N.C. Gen. Stat. # 97-2(19) (2003) 
broadly defines the term "medical compensation" as follows: 

The term 'medical compensation' means medical, surgical, hospi- 
tal, nursing, and rehabilitative services, and medicines, sick 
travel, and other treatment, including medical and surgical sup- 
plies, as may reasonably be required to effect a cure or give relief 
and for such additional time as, in the judgment of the 
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Commission, will tend to lessen the period of disability; and 
any original artificial members as may reasonably be necessary at 
the end of the healing period and the replacement of such artifi- 
cial members when reasonably necessitated by ordinary use or 
medical circumstances. 

"[Tlhe relief obtainable as general 'compensation' is different and 
is separate and apart from the medical expenses recoverable under 
the Act's definition of 'medical compensation.' " Hyler, 333 N.C. at 
265, 425 S.E.2d at 703. When pursuing a general "compensation" 
award, "[aln employee . . . has, at the outset, two very general 
options." Knight, 149 N.C. App. at 10, 562 S.E.2d at 441. An employee 
may seek compensation by showing a disability pursuant to G.S. 
9 0  97-29 or 97-30. Id. "[Dlisability is defined by a diminished capacity 
to earn wages, not by physical infirmity." Saums u. Raleigh 
Community Hospital, 346 N.C. 760, 764, 487 S.E.2d 746, 750 (1997). 
Alternatively, an employee may seek compensation by showing a spe- 
cific physical impairment pursuant to G.S. E) 97-31. Knight, 149 N.C. 
App. at 10, 562 S.E.2d at 442. Where an employee can show both a dis- 
ability pursuant to G.S. $ 3  97-29 or 97-30 and a specific physical 
impairment pursuant to G.S. # 97-31, he may not collect benefits pur- 
suant to both schemes, but rather is entitled to select the statutory 
compensation scheme which provides the more favorable remedy. 
Whitley v. Columbia Lumber Mfg. Co., 318 N.C. 89, 95-96, 348 S.E.2d 
336, 340 (1986). 

Under N.C. Gen. Stat. $ 5  97-29 and 97-30, an injured employee 
who suffers a loss of wage-earning capacity is generally entitled 
to collect compensation for as long as he or she remains disabled. 
See N.C. Gen. Stat. $ $  97-29 and 97-30 (2003) (may only collect 
partial disability for a maximum of 300 weeks). "[Dlisability [and 
hence, compensation] ends when the employee returns to work at 
the same wages he was receiving at the time of the injury." Hoyle 
v. Carolina Associated Mills, 122 N.C. App. 462, 464, 470 S.E.2d 357, 
358 (1996). 

Under N.C. Gen. Stat. # 97-31, an injured employee who suffers 
some degree of permanent function loss to a part of the body as enu- 
merated in the statute is entitled to collect (1) compensation under 
N.C. Gen. Stat. $ 5  97-29 or 97-30 for temporary disability, if any, occur- 
ring during the period his physical injury is healing; and (2) perma- 
nent disability compensation "for an additional, statutorily prescribed 
period of time . . . which begins when the healing period ends . . . ." 
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Knight, 149 N.C. App. at 11, 562 S.E.2d at 442; see also N.C. Gen. Stat. 
3 97-31 (2003). 

"[Tlhe healing period in N.C. Gen. Stat. 5 97-31 ends at the point 
when the injury has stabilized, referred to as the point of 'maximum 
medical improvement'. . . ." Knight, 149 N.C. App. at 12, 562 S.E.2d at 
442-43. In Crawley v. Southern Devices, Inc., 31 N.C. App. 284, 229 
S.E.2d 325 (1976), cert. denied, 292 N.C. 467, 234 S.E.2d 2 (1977), this 
Court stated: 

The healing period, within the meaning of G.S. 97-31, is the time 
when the claimant is unable to work because of his injury, is sub- 
mitting to treatment, which may include an operation or opera- 
tions, or is convalescing. This period of temporary total disability 
contemplates that eventually there will be either complete recov- 
ery, or an impaired bodily condition which is stabilized. When the 
claimant has an operation to correct or improve the impairment 
resulting from his injury, the healing period continues after recov- 
ery from the operation until he reaches maximum recovery. The 
healing period continues until, after a course of treatment and 
observation, the injury is discovered to be permanent and that 
fact is duly established. 

Id. at 288-89, 229 S.E.2d at 328-29 (citations omitted). 

"[A] finding of maximum medical improvement is not the equiva- 
lent of a finding that the employee is able to earn the same wage 
earned prior to injury." Russos v. Wheaton Indus., 145 N.C. App. 164, 
167, 551 S.E.2d 456,459 (2001), disc. review denied, 355 N.C. 214,560 
S.E.2d 135 (2002) (internal quotation omitted). Rather "the primary 
significance of the concept of MMI is to delineate a crucial point in 
time only within the context of a claim for scheduled benefits under 
N.C. Gen. Stat. D 97-31, and . . . does not have any direct bearing 
upon an employee's right to continue to receive temporary disability 
benefits once the employee has established a loss of wage-earning 
capacity pursuant to N.C. Gen. Stat. 5 97-29 or 5 97-30." Knight, 149 
N.C. App. at 13-14, 562 S.E.2d at 443 (emphasis original). Whereas 
MMI is "a purely medical determination" which "occurs when the 
employee's physical recovery has reached its peak," Walker, 155 N.C. 
App. at 717, 575 S.E.2d at 769, "the term 'disability' is not simply a 
medical question, but includes an assessment of other vocational fac- 
tors, including age, education, and training," Russos, 145 N.C. App. at 
168, 551 S.E.2d at 459. 
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It is within this statutory framework that we determine whether a 
finding of MMI, which is equivalent to a finding that the healing 
period as defined under G.S. S 97-31 has ended, requires the employee 
to have reached "maximum vocational recovery." Walker, 155 N.C. 
App. at 718, 575 S.E.2d at 770. Without defining the terms, the Act dis- 
tinguishes between "medical rehabilitation services" and "vocational 
rehabilitation services," which are both cornpensable within an award 
for "medical compensation" pursuant to G.S. 3 97-25. See N.C. Gen. 
Stat. § S  97-25.4 and 97-25.5 (2003) (providing for the adoption, by the 
Commission, of utilization rules and guidelines for "medical care and 
medical rehabilitation services" and for "vocational rehabilitation 
services and other types of rehabilitation services"). 

Under its "Rules for Utilization of Rehabilitation Professionals in 
Workers' Compensation Claims," the Industrial Commission provides 
the following definitions: 

E. "Vocational Rehabilitation" refers to the delivery and co- 
ordination of services under an individualized plan, with the 
goal of assisting injured workers to return to suitable 
employment. 

(1) Specific vocational rehabilitation services may include, but 
are not limited to: vocational assessment, vocational exploration, 
counseling, job analysis, job modification, job development and 
placement, labor market survey, vocational or psychometric test- 
ing, analysis of transferable skills, work adjustment counseling, 
job-seeking skills training, on-the-job training and retraining, and 
follow-up after re-employment. 

(2) The vocational assessment is based on the RP's evaluation of 
the worker's social, medical, and vocational standing, along with 
other information significant to employment potential and on a 
face-to-face interview between the worker and the RP, to deter- 
mine whether the worker can benefit from vocational rehabilita- 
tion services, and, if so, to identify the specific type and sequence 
of appropriate services. It should include an evaluation of the 
worker's expectations in the rehabilitation process, an evaluation 
of any specific requests by the worker for medical treatment or 
vocational training, and a statement of the RP's conclusion 
regarding the worker's need for rehabilitation services, benefits 
expected from services, and a description of the proposed reha- 
bilitation plan. 
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(3) Job placement activities may be commenced after comple- 
tion of a vocational assessment and formulation of an individual- 
ized plan for vocational services which specifies its goals and the 
priority for return-to-work options in each case. Placement shall 
only be directed toward prospective employers offering the 
opportunity for suitable employment, as defined herein. 

G. "Suitable employment" means employment in the local labor 
market or self-employment which is reasonably attainable and 
which offers an opportunity to restore the worker as  
soon as  possible and as  near& a s  practicable to pre- 
injury wage, while giving due consideration to the worker's 
qualifications (age, education, work experience, physical and 
mental capacities), impairment, vocational interests, and apti- 
tudes. No one factor shall be considered solely in determining 
suitable employment. 

N.C. Indus. Comm'n Rules for Rehabilitation Professionals III(E) & 
(G), 2004 Ann. R. (N.C.) 1017, 1018-19 (emphases added). 

These rules make clear that "vocational rehabilitation" under the 
Act refers to services geared toward assisting injured workers to 
return "as soon as possible and as nearly as practicable" to employ- 
ment offering pre-injury wages. Id. Thus, in order for an injured 
worker to achieve "maximum vocational recovery," see Walker, 155 
N.C. App. at 718, 575 S.E.2d at 770, the injured worker must come to 
a point, after utilizing all vocational resources, where his or her 
maximum ability to earn pre-injury wages has been reached. Such a 
concept extends well beyond the scope of physical recovery and sta- 
bilization that is characterized as MMI. See Russos, 145 N.C. App. at 
167-68, 551 S.E.2d at 459; Knight, 149 N.C. App. at 14, 562 S.E.2d at 
443-44. We, accordingly, decline to adopt the obitur dictum contained 
in Walker, and hold that a finding of MMI, which is equivalent to a 
finding that the healing period as defined under G.S. 9 97-31 has 
ended, does not require the injured worker to have reached "maxi- 
mum vocational recovery." See State v. Pearson, 348 N.C. 272, 277, 
498 S.E.2d 599, 601 (1998) (language which is not necessary to the 
resolution of a case is dictum and does not constitute binding prece- 
dent). Defendant's assignment of error to the contrary is overruled. 

We next turn to the question of whether there is competent 
evidence in the record to support the Commission's finding that 
plaintiff reached MMI on 25 January 1999. The evidence is uncontro- 



I N  THE COURT OF APPEALS 123 

STATE V. PHIFER 

[I65 N.C. App. 123 (2004)l 

verted that plaintiff's fracture was completely healed as of 25 January 
1999 and that it was Dr. Wong's professional opinion that plaintiff's 
physical injury had reached MMI as of the date his fracture became 
healed. Plaintiff points to evidence showing that at the time of the 
Commission's order, he was still experiencing problems with his 
injured leg and he was still in need of vocational rehabilitation serv- 
ices. A close examination of the entire record reveals that plaintiff's 
need for vocational rehabilitation services in this case further sup- 
ports, not contradicts, the competent evidence establishing that 
plaintiff reached MMI as of 25 January 1999. Plaintiff's assignment of 
error to the contrary is overruled. 

As there is competent evidence to support the Commission's 
finding that plaintiff reached MMI as of 25 January 1999, the 
Commission also did not err when it determined that plaintiff's en- 
titlement to combined benefits under G.S. $ 5  97-29 and 97-30 was 
greater than his entitlement to benefits under G.S. 5 97-31 (60.6 weeks 
versus 50.4 weeks, respectively). We, therefore, overrule plaintiff's 
final two assignments of error. 

Affirmed. 

Judges BRYANT and THORNBURG concur. 

STATE O F  NORTH CAROLINA v. MAURICE LACATO PHIFER 

No. COA03-972 

(Filed G July 2004) 

1. Constitutional Law- effective assistance of counsel-fail- 
ure to request jury instructions 

Defendant did not receive ineffective assistance of counsel in 
an assault with a deadly weapon with intent to kill inflicting seri- 
ous injury case based on his counsel's failure to request jury 
instructions on self-defense, defense of a third party, and defense 
of habitation because given the great amount of evidence chal- 
lenging the credibility of defendant's claim that he was acting in 
defense of himself, his estranged wife, and her home, the decision 
by defendant's trial counsel to decline the trial court's offer to 
instruct the jury on the pertinent defenses was reasonable. 
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2. Constitutional Law- effective assistance of counsel-fail- 
ure to file notice of appeal 

Defendant did not receive ineffective assistance of counsel in 
an assault with a deadly weapon with intent to kill inflicting seri- 
ous injury case based on his counsel's failure to file a notice of 
appeal on behalf of defendant, because assuming arguendo that 
defendant requested his trial counsel to file notice of appeal and 
that trial counsel neglected to do so, defendant has failed to con- 
vince the Court of Appeals that he was prejudiced by the alleged 
negligent deficient performance. 

3. Evidence- destruction-videotape 
Defendant was not prejudiced in an assault with a deadly 

weapon with intent to kill inflicting serious injury case by the 
destruction of evidence as a result of his trial counsel's failure to 
file an appeal, because: (1) although an order was entered to 
destroy evidence, the day after defendant was sentenced defend- 
ant does not contend that the evidence was destroyed or removed 
prior to the thirty-day period required by Rule 14 of the General 
Rules of Practice for the Superior and District Courts of North 
Carolina; (2) assuming arguendo that defendant andlor his trial 
counsel failed to receive written notification of the destruction of 
the exhibits, any error was harmless; and (3) although defendant 
specifically contends review of his videotaped statement to 
police might strengthen his ineffective assistance of counsel 
claim, defendant's videotaped statement further contradicts a 
potential claim of self-defense, defense of others, or defense of 
habitation when considered in light of the testimony at trial 
regarding the videotape. 

Appeal by defendant from judgment entered 24 August 1999 by 
Judge Claude S. Sitton in Mecklenburg County Superior Court. Heard 
in the Court of Appeals 28 April 2004. 

Attorney General Roy Cooper, by Assistant Attorney General C. 
N o m a n  Young, Jr., for the State. 

Rudolf Maher Widenhouse & Fialko, by Andrew G. Schopler, for 
defendant-appellant. 

TIMMONS-GOODSON, Judge. 

Maurice Lacato Phifer ("defendant") appeals his conviction of 
assault with a deadly weapon with intent to kill inflicting serious 
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injury. For the reasons stated herein, we hold defendant received a 
trial free of prejudicial error. 

The State's evidence presented at trial tends to show the 
following: Sometime before June of 1996, defendant's wife, 
Cassandra Phifer ("Cassandra"), began a sexual relationship with a 
former high school friend, John Lewis Southerland ("Southerland"). 
Defendant was unaware of Cassandara's relationship with 
Southerland. In June of 1996, defendant and Cassandra separated, 
and defendant moved into a different apartment. In October of 1996, 
defendant and Cassandra reconciled. Defendant returned to the 
apartment he had previously shared with Cassandara. However, unbe- 
knownst to defendant, Cassandra continued her sexual relationship 
with Southerland. 

On 25 June 1997, Cassandra and Southerland were spending the 
afternoon together at the home Cassandra shared with defendant. 
Shortly after Cassandra and Southerland had sexual intercourse, 
defendant returned home with a friend, Chris Young ("Young"). 
Cassandra instructed Southerland to hide in the bedroom closet while 
she talked to defendant. She then went to the front of the house and 
laid down on a couch. When defendant expressed his surprise at 
Cassandra's presence at the home, Cassandra told defendant she felt 
sick and thought she might be pregnant. She then asked defendant to 
go to the grocery store to buy her a pregnancy test and some ginger 
ale. Defendant and Young walked out the front door, and Cassandra 
locked it behind them. 

A moment later, defendant returned and knocked on the 
front door. Cassandra let defendant inside, and asked him if he had 
forgotten something. Defendant asked Cassandra where their 
daughter was, and Cassandra told defendant the child was in her sis- 
ter's care. When defendant noticed Cassandra was nervous and was 
continually looking over her shoulder, defendant asked Cassandra, 
uyou ain't got no other ***x** up in here, do you?" Cassandra 
responded that she did not. Defendant then picked up a bag of chips 
and began walking through the other rooms of the house. Cassandra 
followed defendant to the bedroom where Southerland was hiding. 
Cassandra implored that defendant "just go to the store and get 
the stuff." Defendant stated that if no one else was in the home, he 
would look in the closet. Cassandra told defendant that he did not 
need to look in the closet. Defendant then told Cassandra he was 
going to get his gun. 
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Cassandra followed defendant to the bathroom, where defend- 
ant's gun was located. Cassandra tried to prevent defendant from 
entering the bathroom, telling him that he did not need a gun. A strug- 
gle ensued, and Cassandra's bracelet fell off and her shirt was torn. 
Defendant managed to locate and pick up his 9mm handgun. 
Defendant and Cassandra then returned to the bedroom. After 
Southerland heard defendant state "I'm about to shoot up the closet," 
Southerland decided to exit the closet. Just as Southerland emerged 
from the closet, defendant reached for the closet door. Southerland 
and defendant bumped into one another, and defendant's gun went 
off. Southerland was shot in the right side of his neck. As a result of 
his injuries, Southerland is now quadriplegic. 

Immediately after the shooting, defendant walked past Cassandra 
and told her, "you're a whore, you're next." At trial, defendant testi- 
fied that he then fled the scene in his vehicle and dropped Young off 
"because at that time I didn't know where I was going or what was 
going on." After dropping off Young, defendant drove his vehicle until 
it ran out of gas. The next day, defendant turned himself in to the 
Charlotte-Mecklenburg Police Department. Defendant does not 
remember what happened to the gun after the shooting. 

Defendant was indicted and tried for assault with a deadly 
weapon with intent to kill inflicting serious injury. On 20 August 1999, 
the jury returned a guilty verdict, on 23 August 1999, the trial court 
sentenced defendant to 100 months to 129 months incarceration. On 
24 August 1999, the trial court ordered the exhibits from the trial 
destroyed, pending notice of appeal within thirty days. Defendant did 
not thereafter file an appeal. However, on 28 June 2002, this Court 
granted defendant's "Petition for a Writ of Certiorari," thereby allow- 
ing the instant appeal to proceed. 

As an initial matter, we note that defendant's brief contains argu- 
ments supporting only five of his original thirteen assignments of 
error. Pursuant to North Carolina Rule of Appellate Procedure 
28(b)(6) (2004), the eight omitted assignments of error are deemed 
abandoned. Therefore, we limit our present review to those assign- 
ments of error properly preserved by defendant for appeal. 

[I] Defendant first argues that he received ineffective assistance of 
counsel at trial because his counsel failed to request a jury instruction 
on self-defense, defense of a third party, and defense of habitation. 
Defendant asserts that his trial counsel's performance was deficient 
and resulted in prejudice to defendant. We disagree. 
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We note initially that although the preferred method for raising 
ineffective assistance of counsel is by motion for appropriate relief 
made in the trial court, a defendant may bring his ineffective assist- 
ance of counsel claim on direct appeal. On direct appeal, defendant's 
ineffective assistance of counsel claim "will be decided on the merits 
when the cold record reveals that no further investigation is required, 
i.e., claims that may be developed and argued without such ancillary 
procedures as the appointment of investigators or an evidentiary 
hearing." State v. Fair ,  354 N.C. 131, 166, 557 S.E.2d 500, 524 (20011, 
cert. denied, 535 U.S. 1114 (2002). 

A successful ineffective assistance of counsel claim requires sat- 
isfaction of the familiar two-prong test established in Strickland v. 
Washington, 466 U.S. 668 (1984) and adopted by our Supreme Court 
in State v. Braswell, 312 N.C. 553,324 S.E.2d 241 (1985). First, defend- 
ant must establish that his counsel's performance was deficient in 
that it fell below an "objective standard of reasonableness." Braswell, 
312 N.C. at 561-62, 324 S.E.2d at 248. Second, defendant must estab- 
lish that a reasonable probability exists that but for the error, the 
result of defendant's trial would have been different. Id. at 563, 324 
S.E.2d at 248. 

During the charge conference in the instant case, the following 
exchange occurred between the trial court and defendant's counsel: 

THE COURT: Now at this point the Court also will be mak- 
ing inquiry of the State and the defendant in 
regard to the evidence and whether or not, par- 
ticularly the defendant, whether he contends the 
Court based upon this evidence should instruct 
as to self-defense, there being some evidence 
from the defendant's wife that he pushed or 
attempted to push or whatever the evidence 
reflects or shows. 

Does the defendant contend and request self- 
defense? 

TRIAL COCNSEL: May I have a moment to confer? 

(Pause in Proceedings) 

TRIAL COUNSEL: We will not be asking for that charge. 

THE COURT: You're saying then and telling the Court you're 
not requesting that, contending that is not a part 
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of his defense and the Court should not instruct, 
is that correct? 

TRIAL COUNSEL: That is correct. 

THE COURT: NOW the same, the Court will be asking as to the 
defense of habitation of one's residence. Is there 
any request for that instruction? 

TRIAL COUNSEL: Let me confer. 

(Pause in Proceedings) 

TRIAL COUNSEL: We will not be requesting that, Your Honor. 

THE COURT: You're indicating that you do not desire that to be 
instructed to the jury as being a part of the evi- 
dence and a part of the defense in the case? 

TRIAL COUNSEL: That is correct. 

THE COURT: The Court will make further inquiry of the 
defendant whether or not he desires a defense of 
lawful defense of a third person? 

TRIAL COUNSEL: If I might have just a moment. 

(Pause in Proceedings) 

TRIAL COUNSEL: We will not be. Thank you. 

THE COURT: Are you asking the Court not to instruct based 
upon the possible evidence in the case and the 
strategy of the defense? 

TRIAL COUNSEL: That is correct. 

The trial court then instructed the jury only as to defendant's 
requested defense of accident. 

The elements of self-defense are: 

(1) it appeared to defendant and he believed it to be necessary to 
kill the [victim] in order to save himself from death or great bod- 
ily harm; and 

(2) defendant's belief was reasonable in that the circumstances 
as they appeared to him at that time were sufficient to create 
such a belief in the mind of a person of ordinary firmness; and 
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(3) defendant was not the aggressor in bringing on the affray, i.e., 
he did not aggressively and willingly enter into the fight without 
legal excuse or provocation; and 

(4) defendant did not use excessive force, i.e., did not use more 
force than was necessary or reasonably appeared to him to be 
necessary under the circumstances to protect himself from death 
or great bodily harm. 

State v. Lamy, 345 N.C. 497, 518,481 S.E.2d 907, 919 (1997). 

The elements of self-defense are applicable to the defense of 
others. In general, one may use defensive force to protect another if 
that person "believes it to be necessary to prevent death or great 
bodily harm to the other 'and has a reasonable ground for such be- 
lief, the reasonableness of this belief or apprehension to be judged by 
the jury in light of the facts and circumstances as they appeared to 
the defender at the time of the [use of defensive force].' " State v. 
Perry, 338 N.C. 457, 466, 450 S.E.2d 471, 476 (1994) (quoting State v. 
Terry, 337 N.C. 615, 623, 447 S.E.2d 720, 724 (1994)). " 'The right to 
kill in defense of another cannot exceed such other's right to kill in 
his own defense as that other's right reasonably appeared to the 
defendant.' " Id. 

The elements of defense of habitation are also similar to those 
governing self-defense. N.C. Gen. Stat. S 14-51.l(a) (2003) provides 
as follows: 

A lawful occupant within a home or other place of residence is 
justified in using any degree of force that the occupant reason- 
ably believes is necessary, including deadly force, against an 
intruder to prevent a forcible entry into the home or residence or 
to terminate the intruder's unlawful entry (i) if the occupant rea- 
sonably apprehends that the intruder may kill or inflict serious 
bodily harm to the occupant or others in the home or residence, 
or (ii) if the occupant reasonably believes that the intruder 
intends to commit a felony in the home or residence. 

Defendant contends that his trial counsel's performance was defi- 
cient because each of the above-detailed defenses was supported by 
the evidence, and therefore no reasonable attorney would withhold 
consideration of a valid legal defense from the jury. However, given 
the great amount of evidence challenging the credibility of defend- 
ant's claim that he was acting in defense of himself, his estranged 
wife, and her home, we conclude that the decision by defendant's trial 
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counsel to decline the trial court's offer to instruct the jury on the per- 
tinent defenses was reasonable. 

Defendant testified that he searched the house "pretty much for 
[his] own personal security," and that his first thought when 
Southerland exited the closet was that Southerland "was in my house 
to do my family harm." However, defendant also testified that while 
searching the home, "me being hungry I reached in the kitchen [and] 
got me a bag of chips." He further testified that he "didn't suspect 
there was still someone in the bedroom area" when he returned to the 
home, and that the gun went off after he and Southerland "bumped 
into each other." Cassandra testified that she responded "no" after 
defendant asked her, "you ain't got no other ****** up in here, do 
you?" Cassandra also testified that while in the bedroom, she told 
defendant, "you don't have to look in the closet, just go to the store," 
to which defendant replied, "well, I'm going to get my gun." Cassandra 
further testified that on the way back to the bedroom after retrieving 
the gun, defendant looked "confused and upset," and pushed her out 
of the way after she struggled with defendant and said, "Maurice, you 
don't need no gun." Finally, Cassandra testified that after shooting 
Southerland, defendant walked past her and said, "you're a whore, 
you're next." Southerland testified that before he exited the closet, he 
heard defendant say, "I'm about to shoot up the closet." 

As defendant correctly notes, strategic and tactical decisions 
such as whether to request an instruction or submit a defense are 
"within the 'exclusive province' of the attorney." State v. Rhue, 150 
N.C. App. 280, 290, 563 S.E.2d 72, 79 (2002), appeal dismissed and 
disc. review denied, 356 N.C. 689, 578 S.E.2d 589 (2003). Trial coun- 
sel are thereby given wide latitude in their decisions to develop a 
defense, and "[sluch decisions are generally not second-guessed by 
our courts." State v. Lesane, 137 N.C. App. 234,246, 528 S.E.2d 37,45, 
appeal dismissed and disc. review denied, 352 N.C. 154, 544 S.E.2d 
236 (2000). In the instant case, defendant's trial counsel chose not to 
request that the trial court instruct the jury on defenses that were 
contradicted by the great weight of the evidence as well as the testi- 
mony of all witnesses but defendant. We conclude that the trial coun- 
sel's decision was not so objectively unreasonable that " 'the trial 
[became] a farce and mockery of justice.' " State v. Montford, 137 
N.C. App. 495,502,529 S.E.2d 247,252, cert. denied, 353 N.C. 275,546 
S.E.2d 386 (2000) (quoting State v. Pennell, 54 N.C. App. 252,261, 283 
S.E.2d 397, 403, disc. review denied and appeal dismissed, 304 N.C. 
732, 288 S.E.2d 804 (1982)). Thus, we overrule defendant's argument 
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that he received ineffective assistance of counsel when his counsel 
failed to request jury instructions on self-defense, defense of habita- 
tion, and defense of others. 

[2] Defendant next assigns error to his trial counsel's failure to file a 
notice of appeal on behalf of defendant. Defendant argues that his 
trial counsel's failure to file an appeal constituted deficient perform- 
ance that resulted in prejudice to defendant. 

We note initially that in a footnote contained within his brief, 
defendant requests this Court take judicial notice of the fact that trial 
counsel did not consult defendant regarding his right to an appeal. 
Defendant's trial counsel denied this allegation in an affidavit 
attached to the State's response to defendant's petition for writ of cer- 
tiorari. This Court's review of matters before it is based "solely upon 
the record on appeal and the verbatim transcript[.]" N.C.R. App. P. 9 
(2004). It is the appellant's responsibility to ensure that the record 
before this Court is complete and in proper form. State v. Thigpen, 10 
N.C. App. 88, 92, 178 S.E.2d 6, 9 (1970). Beyond defendant's bald 
assertion that his trial counsel "neglected even to consult with 
[defendant] about his right to an appeal," the record before us con- 
tains no evidence pertaining to conversations between defendant and 
his trial counsel concerning defendant's decision to appeal. 
Therefore, we refuse to take judicial notice of this fact. 

Assuming arguendo that defendant requested his trial counsel to 
file notice of appeal and that trial counsel neglected to do so, defend- 
ant has nevertheless failed to convince this Court that he was preju- 
diced by the alleged deficient performance. As defendant correctly 
states, "[tlhe usual remedy for a failure to file notice of appeal is to 
reinstate the appeal." This Court reinstated defendant's appeal in the 
28 June 2002 Order granting defendant's "Petition for a Writ of 
Certiorari." However, defendant contends that because the alleged 
deficient performance precipitated "further injury" to defendant, 
namely the destruction of exhibits, "the remedy should be a new trial 
or at least a hearing on a Motion for Appropriate Relief." We find no 
authority to support this contention, and for the reasons discussed 
below, we fail to see how defendant was injured by the destruction of 
the exhibits. Thus, we overrule defendant's argument that he received 
ineffective assistance of counsel because his counsel failed to file 
appeal on his behalf. 

[3] Defendant argues alternatively that if his trial counsel's failure to 
appeal was not ineffective assistance of counsel, the destruction of 
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evidence as a result of the failure to file an appeal was prejudicial to 
him. Defendant argues that the trial court committed reversible error 
by issuing the order to destroy exhibits #1-47 because the destruction 
of the evidence "deprived defendant of his rights to, inter alia, due 
process and fair appellate review of his conviction and sentence." 

Rule 14 of the General Rules of Practice For the Superior and 
District Courts of North Carolina (2003) provides: 

Once any item of evidence has been introduced, the clerk (not the 
court reporter) is the official custodian thereof and is responsible 
for its safekeeping and availability for use as needed at all 
adjourned sessions of the court and for appeal. 

Whenever any models, diagrams, exhibits, or materials have been 
offered into evidence and received by the clerk, they shall be 
removed by the party offering them, except as otherwise directed 
by the court, within 30 days after final judgment in the trial court 
if no appeal is taken; if the case is appealed, within 60 days after 
certification of a final decision from the appellate division. At the 
time of removal a detailed receipt shall be given to the clerk and 
filed in the case file. 

If the party offering an exhibit which has been placed in the 
custody of the clerk fails to remove such article as provided 
herein, the clerk shall write the attorney of record (or the party 
offering the evidence if he has no counsel) calling attention to the 
provisions of this rule. If the articles are not removed within 30 
days after the mailing of such notice, they may be disposed of by 
the clerk. 

In the instant case, the trial court issued an Order of Disposition 
of Physical Evidence requiring destruction of forty-seven of the "arti- 
cles introduced into evidence," including the videotape defendant 
asserts is "crucial" to the instant appeal. Although the order was 
entered 24 August 1999, the day after defendant was sentenced, 
defendant does not contend nor do we conclude the evidence was 
destroyed or removed prior to the thirty-day period required by Rule 
14. In fact, the bottom of the order reads: 

NOTE"*"THIS EVIDENCE TO BE HELD THIRTY DAYS PEND- 
ING NOTICE OF APPEAL 



I N  THE COURT OF APPEALS 133 

STATE v. PHIFER 

[I65 N.C. App. 123 (2004)l 

(emphasis in original). Nevertheless, assuming arguendo that defend- 
ant andlor his trial counsel failed to receive written notification of the 
destruction of the exhibits, for the reasons discussed below, we con- 
clude any such error by the trial court was harmless. 

Defendant contends that this Court should adopt the rule of 
A d a m s  v. Transportation Ins .  Co., 845 S.W.2d 323 (1992). In A d a m s ,  
the Texas Court of Appeals reversed and remanded a worker's com- 
pensation claim, holding that the loss of exhibits used during the trial 
made it impossible for the court to make a proper determination of 
whether the trial court's finding was against the weight and prepon- 
derance of the evidence. Id.  at 327. However, we remind defendant 
that the decisions of the Texas Court of Appeals are not binding upon 
this Court or other courts in this state. Furthermore, in the instant 
case, defendant is not challenging a finding of fact made by the trial 
court or the trial court's decision to allow the introduction of the 
destroyed exhibits, nor is defendant challenging his trial counsel's 
decision not to object to the introduction of the destroyed exhibits. 
Instead, defendant asserts that the exhibits, specifically his video- 
taped statement, "could well have determined whether [defendant's] 
appellate arguments carried the day." Specifically, defendant con- 
tends that if this Court could review the videotape, his ineffective 
assistance of counsel argument might be strengthened. 

The videotaped statement defendant refers to was taken by 
Charlotte-Mecklenburg Police Department Officer Robert Buening 
("Officer Buening") on 26 June 1999, the day after the shooting. 
Officer Buening testified at trial that during his taped interview with 
defendant, defendant admitted being in the bedroom when 
Southerland was shot but did not admit or deny shooting 
Southerland. Officer Buening also testified that defendant stated 
that he had handled a BB or pellet gun sometime before Southerland 
was shot, but that he did not have the BB or pellet gun when 
Southerland was shot. Although the videotape was played for the 
jury, when questioned at trial about the statements he made on 
the videotape, defendant could not recall discussing a BB or pellet 
gun. However, he did recall being "still upset, nervous" when he 
made the statement to Buening. On cross-examination, defendant 
testified that: 

The statement I gave them was-I don't want to say true or 
false or accurate. I was telling them how I felt that things had 
went the day before. 
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On re-direct examination, defendant admitted that the videotaped 
statement was "incomplete," and that the story he related to the jury 
on direct examination was the "complete story." 

When considered in light of the testimony at trial regarding the 
videotape, we conclude defendant's videotaped statement further 
contradicts a potential claim of self-defense, defense of others, or 
defense of habitation. As such, the videotape only supports our con- 
clusion that defendant's trial counsel was not objectively unreason- 
able in withholding the undeveloped and potentially futile defenses 
from the jury. Thus, we conclude the videotaped statement is unnec- 
essary to our present review of whether defendant received ineffec- 
tive assistance of counsel. Therefore, defendant's final assignment of 
error is overruled. 

No error. 

Judges McGEE and TYSON concur. 

STATE O F  NORTH CAROLINA v. ANTHONY DYWONE BURRELL AND 

RODNEY MATTHEW BURRELL 

NO. COA03-989 

(Filed 6 July 2004) 

1. Kidnapping- separate offenses-sufficiency of evidence 
The trial court correctly denied defendants' motion to dis- 

miss first-degree kidnapping charges where defendants abducted 
the victim in his car, drove him to a deserted mall where they 
stole money, traveler's checks, bank cards, and credit cards, and 
then drove around with a gun at defendant's head trying to obtain 
more money from ATM machines. Although defendants argued 
that the kidnapping was an inherent part of the armed robbery, 
the robbery for which defendant was indicted was complete with 
the theft of the money, checks, and cards, and the victim's 
restraint was more than the technical asportation necessary to 
complete the armed robbery. 
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2. Kidnapping- release in unsafe place-sufficiency of 
evidence 

There was sufficient evidence that a first-degree kidnapping 
defendant did not release his victim in a safe place where the vic- 
tim was released on the side of an interstate at about 1:30 a.m., 
the victim was not given money for a telephone call, the area was 
wooded, and the victim had to walk for about two miles to find an 
exit ramp and an open business to obtain help. 

3. Confessions and Incriminating Statements- nontestifying 
defendant-letters incriminating codefendant-not plain 
error 

Even if the trial court committed B m t o n  error by allowing 
unredacted letters written by the nontestifying defendants 
incriminating each other to be read into evidence in a prosecution 
for armed robbery and kidnapping, the admission of this evidence 
was not plain error in light of the overwhelming evidence of 
defendants' guilt of the charged crimes. 

4. Appeal and Error- plain error-jury poll-not applicable 
A defendant did not object to a jury poll and did not preserve 

the issue for review. Plain error analysis applies only to jury 
instructions and evidentiary matters. 

Appeal by defendants from judgment entered 7 June 2002 by 
Judge Lindsay R. Davis, Jr., in Guilford County Superior Court. Heard 
in the Court of Appeals 28 April 2004. 

Attorney General Roy Cooper, by  Assistant Attorney General 
Daniel D. Addison and Assis tant  Attorney General Jane 
A m m o n s  Gilchrist, for the State. 

Osborn & Q n d a l l ,  PL.L.C., by Amos  Granger Fyndall, for 
defendant-appellant Anthony Dywone Burrell. 

Irving Joyner for defendant-appellant Rodney Matthew Burrell. 

TIMMONS-GOODSON, Judge. 

Anthony Dywone Burrell ("Anthony") and Rodney Matthew 
Burrell ("Rodney") (collectively, "defendants") appeal their convic- 
tions for first-degree kidnapping and robbery with a dangerous 
weapon. For the reasons discussed herein, we conclude that defend- 
ants received a trial free of prejudicial error. 
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The State's evidence presented at trial tends to show the fol- 
lowing: On the night of 10 April 2001, Hiroharu Okamoto ("Okamoto") 
flew from New York to Greensboro, North Carolina, for a business 
meeting. Okamoto rented a vehicle and drove to the Park Lane 
Hotel, where he registered at approximately 11:30 p.m. The hotel 
receptionist instructed Okamoto to park his vehicle in the rear park- 
ing lot of the hotel. 

While Okamoto was parking his vehicle, defendants were walking 
near the Park Lane Hotel with Rodney's girlfriend, Valri Baker 
("Baker"). The three noticed Okan~oto parking his vehicle and 
decided to rob him. Anthony confronted Okamoto with a gun as soon 
as Okamoto attempted to exit his vehicle, and Anthony demanded 
that Okamoto move to the passenger seat of the vehicle. When 
Okamoto resisted, Rodney stuck Okamoto in the face with his fists. 
Okamoto then moved to the passenger seat of the vehicle while 
Anthony entered the driver's seat and took Okamoto's cell phone 
from him. Rodney and Baker got into the back seat of the vehicle. As 
Anthony drove the vehicle away from the Park Lane Hotel, Rodney 
held the gun to Okamoto's head and hip and Baker held Okamoto's 
hands behind his back. 

Okamoto was driven to a dark location he thought was a shop- 
ping mall. Defendants and Baker began to search Okamoto, and they 
took from him $600 in cash, $500 in travelers' checks, several credit 
cards, two bank cards, and an airline card. Okamoto was then driven 
to an Automated Teller Machine ("ATM") located somewhere 
between Greensboro and Burlington, North Carolina. Anthony 
demanded Okamoto disclose the Personal Identification Number 
("PIN") for one of his bank cards. Defendants threatened to kill 
Okamoto if he lied about the PIN. Eventually Okamoto gave defend- 
ants his PIN. Anthony then put on one of Okamoto's hats and 
attempted to withdraw money from the ATM. After several unsuc- 
cessful attempts to withdraw money, Anthony pushed the gun at 
Okamoto and accused Okamoto of giving him the wrong PIN. 
Okamoto told Anthony he had provided the correct PIN, but that the 
card may not work at that particular bank. Defendants and Baker 
then argued amongst themselves for some time, and after several 
more unsuccessful attempts to withdraw money, Anthony drove the 
four to a wooded area. 

When they reached the wooded area, Okamoto was searched 
again, and defendants took from him a telephone book containing 
three or four more bank cards. Anthony approached Okamoto and 
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"unlocked" the gun. He pushed the gun into Okamoto's abdomen and 
threatened to kill Okamoto if he lied again about his PIN. Okamoto 
was then taken to another ATM. After several unsuccessful attempts 
to withdraw money, Anthony drove the vehicle away from the bank. 
Both Anthony and Rodney threatened Okamoto with the gun while 
they searched Burlington for another drive-through ATM. When 
defendants became lost, Baker urged them to return to High Point, 
North Carolina, and she called someone in High Point for directions 
back to Interstates 40 and 85. 

At approximately 1:30 a.m. on 11 April 2001, Anthony found 
Interstate 85. Defendants pushed Okamoto out of the vehicle and 
onto the side of the interstate. After defendants and Baker drove 
away in the vehicle, Okamoto unsuccessfully waved at passing vehi- 
cles for help. He walked approximately two miles on the interstate to 
the nearest exit, where he reached a hotel and recounted the night's 
events to the receptionist. Okamoto then called the police. 

Police officers from Burlington and Greensboro responded to 
Okamoto's call. After he provided an account of the events, the police 
transported Okamoto to the Greensboro Police Department. 
Detective Leslie Lejune ("Detective Lejune") showed Okamoto a pho- 
tographic line-up. Okamoto identified Anthony as the driver of the 
vehicle but was unable to identify Baker in the line-up. 

On 19 April 2001, Anthony and Baker were arrested in Winston- 
Salem while driving the vehicle. The arresting officer searched the 
vehicle and found Okamoto's wallet, credit cards, travelers' checks, 
and address book, as well as several cell phones. A print matching 
Anthony's palm was also obtained from the window of the vehicle. 

After her arrest, Baker initially confessed that she and defendants 
had robbed and kidnapped Okamoto. However, after talking to 
Anthony, Baker withdrew her confession. In her second statement, 
Baker claimed that she and Anthony had obtained the vehicle in a 
trade for drugs. 

On 17 September 2001, Anthony was indicted for first-degree kid- 
napping, robbery with a dangerous weapon, and possession of a 
stolen vehicle. The same day, Rodney was indicted for first-degree 
kidnapping, robbery with a dangerous weapon, assault on a govern- 
mental official/employee, and assault inflicting serious injury. 
Defendants were tried jointly the week of 3 June 2002. On 6 June 
2002, the jury found defendants guilty of first-degree kidnapping and 
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robbery with a dangerous weapon. On 7 June 2002, Anthony pled 
guilty to possession of a stolen vehicle, and Rodney pled no contest 
to assault on a government officiallemployee and assault inflicting 
serious injury. The trial court imposed consecutive sentences on both 
defendants. Anthony received 120 to 153 months and 108 to 139 
months incarceration, while Rodney received sixty to eighty-one 
months and fifty-four to seventy-four months incarceration. 
Defendants appeal. 

Defendants filed separate appellate briefs to this Court. As an 
initial matter, we note that neither defendant's brief contains 
arguments supporting each of the original assignments of error. 
Pursuant to N.C.R. App. P. 28(b)(6) (2004), the omitted assignments 
of error are deemed abandoned. Therefore, we limit our present 
review to those assignments of error properly preserved by defend- 
ants for appeal. 

In their now consolidated appeal, both defendants argue that the 
trial court erred (I) by denying their motions to dismiss, and (11) by 
allowing the introduction of letters written by each co-defendant that 
implicated the other co-defendant. Rodney argues separately that the 
trial court erred in conducting the juror poll after the announcement 
of the verdict. 

[I] Defendants first assign error to the trial court's denial of their 
motions to dismiss. Defendants argue that the trial court violated 
their constitutional rights by failing to dismiss the charges of first- 
degree kidnapping. According to defendants, the State presented 
insufficient evidence to establish that Okamoto's kidnapping was not 
an inherent part of the armed robbery. We disagree. 

N.C. Gen. Stat. $ 14-39 defines the law of kidnapping in North 
Carolina as follows: 

Any person who shall unlawfully confine, restrain, or remove 
from one place to another, any other person 16 years of age or 
over without the consent of such person . . . shall be guilty of kid- 
napping if such confinement, restraint or removal is for the pur- 
pose of: 

(2) Facilitating the commission of any felony or facilitat- 
ing flight of any person following the commission of a 
felony; or 



IN THE COURT OF APPEALS 139 

STATE v. BURRELL 

116.5 K.C. App. 134 (2004)l 

(3) Doing serious bodily harm to or terrorizing the person so 
confined, restrained or removed[.] 

N.C. Gen. Stat. # 14-39(a) (2003). Kidnapping is elevated to the first 
degree where the person kidnapped was not released in a safe place. 
N.C. Gen. Stat. # 14-39(b). 

N.C. Gen. Stat. # 14-87 defines the law of armed robbery in North 
Carolina as follows: 

Any person or persons who, having in possession or with the use 
or threatened use of any firearms or other dangerous weapon, 
implement or means, whereby the life of a person is endangered 
or threatened, unlawfully takes or attempts to take personal 
property from another or from any place of business, residence or 
banking institution or any other place where there is a person or 
persons in attendance, at any time, either day or night, or who 
aids or abets any such person or persons in the con~mission of 
such crime, shall be guilty of a Class D felony. 

N.C. Gen. Stat. # 14-87(a) (2003). 

It is well established that the same course of action or conduct 
may produce more than one criminal offense. State v. Fulcher, 294 
N.C. 503, 523, 243 S.E.2d 338, 351 (1978). For example, a defendant 
may break into a home, intending to commit larceny, and then, after 
breaking into the home, actually commit the larceny. In such an 
instance, the defendant may properly be convicted of both the break- 
ing and entering with intent to commit larceny and the larceny itself. 
Id .  at 523-24, 243 S.E.2d at 352. Likewise, the Constitution does not 
forbid conviction for both kidnapping and another felony committed 
after such kidnapping, provided that the restraint that constitutes the 
kidnapping is "a separate, complete act, independent of and apart 
from the other felony." Id .  at 524, 243 S.E.2d at 252. Thus, where a 
defendant is charged with armed robbery and kidnapping, our 
Supreme Court has noted that the restraint, confinement, or removal 
required to commit kidnapping must be something more than the 
inherent restraint necessary to commit armed robbery. State v. Irwin, 
304 N.C. 93, 102, 282 S.E.2d 439, 446 (1981). 

In Irwin, the Court found that the victim's removal to the back of 
a drug store to obtain drugs during an armed robbery was an inherent 
and integral part of the armed robbery. 304 N.C. at 103, 282 S.E.2d at 
446. According to the Court, "[tlo permit separate and additional pun- 
ishment where there has been only a technical asportation, inherent 
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in the other offense perpetrated, would violate a defendant's consti- 
tutional protection against double jeopardy." Id.  Thus, where there is 
mere "technical asportation," the victim of the kidnapping "is not 
exposed to greater danger than that inherent in the armed robbery 
itself, nor is [the victim] subjected to the kind of danger and abuse the 
kidnapping statute was designed to prevent." Id. 

In the instant case, we conclude that Okamoto's restraint was 
more than the mere "technical asportation" necessary to complete 
armed robbery. The evidence presented at trial tended to show that 
defendants forced their way into Okamoto's vehicle and took control 
of the vehicle at gunpoint. After driving Okamoto to a dark location 
he believed was a shopping mall, defendants searched Okamoto at 
gunpoint and took from him $600 in cash, $500 in travelers' checks, 
several credit cards, two bank cards, and an airline card. Defendants 
then proceeded to drive Okamoto to Burlington and then back 
towards Greensboro in search of an ATM where defendants could use 
Okamoto's PIN to withdraw more money. 

Defendants contend that because their "last criminal act . . . was 
the attempt to access the ATM machine in Burlington[,] . . . defend- 
ants' drive to that destination with the victim was an essential and 
necessary step in committing the robbery." However, while defend- 
ants may now claim that their "ultimate objective" in their "robbery 
enterprise" was to obtain Okamoto's PIN and withdraw money from 
the ATM, defendants were indicted for the crime of taking "six hun- 
dred dollars ($600.00) in U.S. currency, five hundred dollars ($500.00) 
in Travelers checks, an ATM card, six (6) credit cards, and a 2001 
Mazda 626, from the person and presence of [Okamoto] without his 
consent." Thus, the crimes for which defendants were indicted and 
convicted were complete when defendants took control of Okamoto's 
vehicle at gun point and his property at the shopping mall. 
Furthermore, the evidence tends to show that Okamoto was sub- 
jected to a greater amount of danger during the two hours than that 
amount of danger inherent in the armed robbery itself. Okamoto's 
arms were held behind him and a gun was continually pointed at his 
head after he had been dispossessed of his vehicle and had his cash, 
checks, and credit cards taken from him. Therefore, we overrule 
defendants' first argument. 

[2] Defendants argue in the alternative that the State presented insuf- 
ficient evidence to support the charge of first-degree kidnapping in 
that the State failed to show the victim was released in an unsafe 
place. We disagree. 
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In support of their argument, defendants cite State v. White, 127 
N.C. App. 565, 492 S.E.2d 48 (1997). In White, this Court held that, for 
the purposes of N.C. Gen. Stat. # 14-39, a rape victim was released in 
a safe place where the victim was released at a motel near a major 
shopping center in the middle of the afternoon, was given change to 
make a phone call after her release, and was able to go directly to the 
motel office and seek assistance. Id .  at 573, 492 S.E.2d at 53. 
However, other than the fact that Okamoto ultimately found as- 
sistance at a hotel, the facts of the instant case sharply contrast 
those of White. 

In the instant case, defendants gave Okamoto no money to make 
a phone call after his release, and they did not release him in a major 
shopping area or in the middle of the afternoon. Instead, defendants 
pushed Okamoto out of his vehicle and onto the side of an interstate 
at approximately 1:30 a.m. The area near the interstate was isolated 
and wooded. Although he attempted to get the attention of passing 
motorists, Okamoto was forced to walk approximately two miles 
along the interstate before he reached the hotel. We conclude that 
these facts "do not indicate a conscious act on the part of [defend- 
ants] to assure that [Okamoto] was released in a safe place." State v. 
Garner, 330 N.C. 273, 294, 410 S.E.2d 861, 873 (1991). Instead, when 
" 'considered in the light most favorable to the State, giving the State 
every reasonable inference which may be drawn therefrom,' " State v. 
SutclifJ 322 N.C. 85, 88-89, 366 S.E.2d 476, 478-79 (1988) (citations 
omitted), these facts provide sufficient evidence to allow a jury to 
conclude that defendants did not release Okamoto in a safe place. 
Therefore, we overrule defendants' alternative argument, and, 
accordingly, we overrule defendants' first assignment of error. 

[3] Defendants next assign error to the trial court's decision to allow 
the introduction of evidence regarding letters written by each defend- 
ant and mailed separately to Baker. Defendants argue that it was plain 
error for the trial court to allow the State to read into evidence any 
statement that incriminated either co-defendant. We disagree. 

As part of her plea agreement with the State, Baker agreed to tes- 
tify truthfully at defendants' joint trial. In her testimony, Baker 
recanted her second statement to the Greensboro Police Department 
and testified instead that she and defendants robbed Okamoto and 
stole his vehicle on 10 April 2001. During Baker's testimony, the trial 
court allowed the State to introduce letters that Baker received while 
she was incarcerated. Anthony claimed in the letters he wrote to 
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Baker that "[Baker] wouldn't get no time," and that "if anybody got 
time, prison time, it would be [Anthony] and not [Baker] or [Rodney]" 
because "[Anthony] was going to write a statement on himself to clear 
our name." In one letter, Anthony wrote that "[wlhoever that Chinese 
dude, he can't just point us out like that 'cause it's a lot of people in 
the world that could be us." Anthony later wrote and instructed Baker 
to "[tlell [me] if those detectives have come back to see [you] and 
what they are talking about." 

A copy of a letter from Rodney to Baker was read into evidence. 
In that letter, Rodney stated: 

I was thinking how could they know I was in the car because I did 
not get caught doing anything, and I was not in the car when they 
stopped y'all that night. . . . About our case, I don't know nothing 
and won't never say ****. You know an eye for an eye. You stay 
real and I'll stay true. But about my brother making a statement 
on himself I would never ask my blood to do that, but I will men- 
tion it if **** did not go our way and [Anthony] does that. I know 
why he would. I know he don't want to see us two be locked up. 

In another letter, Rodney instructs Baker to "tell [Anthony] to clear 
our name because I can't deal with this **** ****." The letter goes on 
to say that "if [Anthony] writes a statement on himself to clear me and 
your name [I we get out." 

Baker testified that she also received a letter from Anthony after 
he realized that Baker had agreed to testify at his trial. In that letter, 
Anthony admonishes Baker for agreeing to testify, stating: 

This is real. You are very wrong for something you have done. For 
one, my little brother [Rodney] is not to be accused of nothing. 
We were in the street as a team. Me and you. That's all. No one 
else. So what we do is us. . . . This is a let you know I'm not play- 
ing letter. If you take it, I will go to prison. But I'm real. I can do 
time if I go and you don't hold me down. 

In Bruton v. United States, 391 U.S. 123, 132 (1968), the United 
States Supreme Court held that the State may not use out-of-court 
statements by one defendant against another defendant during a joint 
trial if the declarant does not testify at the joint trial. In State v. Fox, 
274 N.C. 277, 291, 163 S.E.2d 492, 502 (1968), our Supreme Court 
adopted Bruton and described the effect it has on criminal trials in 
North Carolina as follows: 
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[I]n joint trials of defendants it is necessary to exclude extrajudi- 
cia1 confessions unless all portions which implicate defendants 
other than the declarant can be deleted without prejudice either 
to the State or the declarant. If such deletion is not possible, the 
State must choose between relinquishing the confession or trying 
the defendants separately. 

Both defendants argue that it was plain error for the trial court 
to admit into evidence statements contained in letters written by 
their co-defendant because these statements implicated the other 
defendant and were not redacted prior to the letters being read. 
Under plain error review, defendants are entitled to a new trial only if 
they establish that the trial court committed a fundamental error, and 
that the error was so fundamental that absent the error, the jury likely 
would have reached a different result. State v. Jones, 355 N.C. 117, 
125, 558 S.E.2d 97, 103 (2002). In the instant case, assuming arguendo 
that the trial court's decision to allow the unredacted statements to 
be read into evidence was error, we nevertheless conclude that 
defendants have failed to meet the heavy burden placed upon them by 
plain error review. 

Courts in this state have held that the admission of incriminating 
statements of a co-defendant may be harmless error where there is 
other admissible or overwhelming evidence establishing the defend- 
ant's guilt. State v. Brewington, 352 N.C. 489, 514, 532 S.E.2d 496, 511 
(2000); State v. Roope, 130 N.C. App. 356, 367, 503 S.E.2d 118, 126, 
disc. review denied, 349 N.C. 374, 525 S.E.2d 189 (1998). Such evi- 
dence includes: admissible statements of the defendant as equally 
incriminating as the co-defendant's statement, Brewington, 352 N.C. 
at 514, 532 S.E.2d at 511; testimony of victims or other participants in 
the crime that tends to show defendant was involved in crime, Roope, 
130 N.C. App. at 365, 503 S.E.2d at 125; and physical evidence estab- 
lishing that the defendant was involved in the crime, State v. Hayes, 
314 N.C. 460, 470, 334 S.E.2d 741, 747 (1985), reversed on other 
grounds, 323 N.C. 306, 372 S.E.2d 704 (1988). 

In the instant case, both Okamoto and Baker testified to specific 
actions by each defendant in connection with the crime. Surveillance 
video from the Park Lane Hotel showed defendants and Baker 
approach Okamoto in the parking lot, enter his vehicle, and drive 
away. Anthony was arrested in the very vehicle he was accused of tak- 
ing, and at the time of his arrest, the vehicle contained property the 
indictment alleged defendants stole as well as a palm print that 
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matched Anthony's palm print. Furthermore, statements contained in 
letters written by each defendant were as self-incriminating as the 
statements contained in their co-defendant's letters. Thus, we con- 
clude there was overwhelming evidence of defendants' guilt in the 
instant case, and that any error committed by the trial court with 
regard to the admission of defendants' out-of-court statements was 
not prejudicial. Therefore, defendants' second joint assignment of 
error is overruled. 

[4] Rodney assigns separate error to the trial court's decision to con- 
duct a juror poll after the jury rendered its verdict. However, we note 
that Rodney failed to object to this alleged error at trial and thus 
failed to properly preserve this error for appellate review. N.C.R. App. 
P. 10(b)(l) (2004). Nevertheless, Rodney now contends that he is en- 
titled to plain error review of this alleged error. However, our 
Supreme Court has held that "plain error analysis applies only to jury 
instructions and evidentiary matters." State v. Wiley, 355 N.C. 592, 
615, 565 S.E.2d 22, 39-40 (2002). Thus, we conclude that Rodney has 
failed to preserve this issue for plain error review as well. Therefore, 
Rodney's separate assignment of error is overruled. 

No error. 

Judges McGEE and TYSON concur. 

MARY BROWN MADISON, AS GLJARDIAN OF LEONARD TODD MADISON, HER MINOR SON, 

AND AS WIDOW OF LEONARD E. MADISON, DECEASED EMPLOYEE, PLAINTIFFS V. 

INTERNATIONAL PAPER COMPANY, EMPLOYER, SELF-INSURED, (LIBERTY 
MUTUAL INSURANCE COMPANY, SERVICING AGENT) DEFENDANTS 

(Filed 6 July 2004) 

1. Workers' Compensation- causation-exposure to special 
hazard or excessive heat 

The Industrial Commission did not err in a workers' compen- 
sation case by finding that exposure to special hazard or exces- 
sive heat was a contributing factor in a worker's death, because: 
(1) although there was some evidence in the case that the worker 
was potentially at risk for a heart attack regardless of the condi- 
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tions to which he was exposed, there was also evidence that his 
work responsibilities to which he was exposed put him at a 
greater risk of a heart attack than if he had not had such a posi- 
tion; (2) there was expert testimony that the exposure to this type 
of heat was a significant contributing factor to the worker's heart 
attack and resulting death; (3) there was expert testimony that 
this type of exposure was in violation of industrial safety regula- 
tions and was very unsafe; and (4) expert testimony from both 
medical doctors and an industry safety professional was based on 
their respective reviews of the circumstances surrounding the 
worker's death and their own experience in their fields of exper- 
tise and was not mere speculation or conjecture. 

2. Workers' Compensation- injury by accident-heart attack 
The Industrial Commission did not err in a workers' compen- 

sation case by concluding that a worker's heart attack was a com- 
pensable injury by accident, because: (I) even though the worker 
had pre-existing heart disease, there was abundant expert testi- 
mony that heat would make him more susceptible to a heart 
attack and that the excessive heat to which his employment 
exposed him was a significant contributing factor in his fatal 
heart attack; (2) the Con~mission's findings of fact support the 
conclusion that the worker's employment subjected him to a par- 
ticular or special hazard from the elements, which caused, or sig- 
nificantly contributed to, his heart attack and resulting death, and 
further that this was a compensable injury by accident arising out 
of and in the course of his employment; and (3) there was evi- 
dence that exposure to these conditions in the manner in which 
the worker worked was in violation of safety regulations and 
would represent unsafe and extreme conditions for anyone. 

Appeal by defendants from an opinion and award entered 28 
March 2003 by the North Carolina Industrial Comn~ission. Heard in 
the Court of Appeals 30 March 2004. 

Taft, Taft & Haigler, PA., by Thomas l? Taft; Branrron 
Strickland, P.L.L.C., by Anthony M. Brannon, for plairrtiff- 
appellees. 

Hedrick & Morton, L.L.P, by G. Grady Richardson, Jr. and P 
Scott Hedrick, for defendant-appellants. 
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HUNTER, Judge. 

International Paper Company ("International Paper") and Liberty 
Mutual Insurance Company (collectively "defendants") appeal from 
an opinion and award of the Full Commission of the North Carolina 
Industrial Commission ("the Commission") filed 28 March 2003 
awarding benefits to Mary Brown Madison, as Guardian of Leonard 
Todd Madison, and as widow of Leonard E. Madison ("plaintiffs"). 
Because the Commission correctly found that Leonard E. Madison 
("Madison") was exposed to special heat conditions, which con- 
tributed to his fatal heart attack, and concluded that Madison's death 
was the result of an injury by accident arising out of his employ- 
ment, we affirm. 

The evidence before the Commission tends to show that on 15 
August 1997, Madison was sixty years of age and had worked for 
International Paper and its predecessors since 1979. He was 
employed as a 5A or B utility worker or assistant whose job duties 
included vacuuming lint filters in the "Carolina King" pulp dryer, 
which would take in wet pulp and dry it, turning the pulp into a con- 
tinuous sheet of paper. The Carolina King pulp dryer was estimated to 
be at least half a football field in length and consisted of four levels. 
Each level had thirty doors that opened into the dryer that were 
accessible via catwalks along the levels. Temperatures inside the 
dryer ranged from 220 to possibly up to 300 degrees Fahrenheit. With 
the doors closed the dryer radiated heat exceeding ninety degrees 
Fahrenheit. The dryer was located in a building with large fans, but 
that was not air conditioned except for a control room, which 
included a break area for employees. 

Each utility worker was required to vacuum one level of the dryer 
at some point during their shift. The worker would open a door, reach 
up into the dryer, and vacuum the lint filters located about ten feet 
high. The process would be repeated for each door on a level and 
would take two or three minutes per door and last from an hour to an 
hour and a half. 

Madison was observed vacuuming lint filters at around 9:00 p.m., 
during the last two hours of his shift on 15 August 1997, and eventu- 
ally clocked out at 10:36 p.m. that evening. Madison drove to the main 
gate of the paper mill and told the security officer that he was having 
chest pain and needed medical assistance. Madison's supervisor came 
to the gate and found Madison sitting in his truck. Madison was 
sweaty and stated that he "thought he had gotten too hot." As 
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Madison was being transported to the hospital by ambulance, he 
suffered a major heart attack and died. 

An autopsy by Dr. J. L. Almeida revealed Madison had an en- 
larged heart with a hypertrophic left ventricle, severe coronary artery 
atherosclerosis, an enlarged liver and spleen, and mild nephrosclero- 
sis of the kidneys. These findings were consistent with significant 
coronary artery disease and hypertension. This included one primary 
coronary artery that was ninety-five percent (95%) blocked with 
plaque and Dr. Almeida testified that Madison was "a heart attack 
waiting to happen." Dr. Almeida concluded that Madison died from 
"ischemic heart disease with hypertrophic cardiomyopathy with a 
contributing factor being physical activity in a hot environment." 
There was no evidence Madison suffered the heart attack because of 
heat stroke or heat exhaustion. 

Plaintiffs presented deposition testimony from Dr. Mark Friend, 
an industrial safety professional, as an expert in industrial safety. Dr. 
Friend based his expert testimony on his own inspection of the 
International Paper plant and his subsequent report, as well as his 
recollection of testimony presented before the deputy commissioner 
at the hearing. Dr. Friend stated that in his opinion the International 
Paper plant violated safety regulations by failing to have anyone 
directly monitoring employees vacuuming the lint filters in the dryer. 
Furthermore, by allowing unsupervised employees to even break the 
threshold of the doors to the dryer, which he described as a "permit- 
required confined space" meaning it was not fit for continuous human 
occupancy, International Paper, in Dr. Friend's opinion, was in viola- 
tion of government safety regulations. 

During his inspection, Dr. Friend took measurements of the heat 
radiating from the doors which averaged around ninety degrees 
Fahrenheit. Although he did not measure temperature inside the 
doors, Dr. Friend testified that in adjusting his equipment during the 
inspection, he had received a first-degree burn on his hand from the 
inside of the dryer d0or.l He testified that, based on his own research 
and experimentation, it would have required heat in excess of 200 
hundred degrees Fahrenheit to cause such a burn from contact with 

1. Dr. Friend testified that he did not measure the temperature inside the thresh- 
old of the dryer door during his inspection because he had been informed through 
International Paper that employees did not cross the threshold in cleaning the lint fil- 
ters. He, however, learned during the testimony before the deputy commissioner 
through the testimony of an employee who actually performed this work, that the 
employees would have to lean through the doorway in order to reach the lint filter. 
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metal. Moreover, Dr. Friend observed that there was nowhere 
available where an employee would be likely to take a break in the 
middle of cleaning the lint filters. Thus, it would be more likely an 
employee would simply attempt to work straight through and fin- 
ish the job. 

In his opinion, the working conditions under which employees 
at International Paper were required to clean the lint filters of the 
dryer were "very unsafe. These people were subjected to high levels 
o f .  . . heat. . . and they were subjected for periods of time that would 
be in violation of all standards." Dr. Friend concluded in his report 
that Madison's death was a "heat stress death." Dr. Friend based his 
conclusion on the exposure to high levels of heat, which were mea- 
sured at temperatures up to 120 degrees Fahrenheit outside the 
threshold of the dryer doors and that he described as like opening "a 
pizza oven," as well as his review of the circumstances surrounding 
Madison's death. 

In addition, Dr. Franklin Tew, an expert in cardiology testified 
that, within a reasonable degree of medical certainty, heat was a 
significant contributing factor in Madison's heart attack. Dr. Tew 
based his opinion on his knowledge of Madison's health condi- 
tion, and the temperatures to which Madison would have been 
exposed. In addition, Dr. Tew testified his belief that heat played a 
contributing role in Madison's heart attack was based on his own 
observations in clinical practice that heart disease patients "did 
worse in the summer than in the winter"; the use by heart surgeons 
of cardioplegia, the practice of stopping the heart and keeping it cool 
to prevent the expenditure of energy stored during surgery; the fact 
that as temperature increases, the body heats up and the heart is 
required to work harder; that heat may be linked to increased sus- 
ceptibility to arrythmia; and that heat is a stressor to the body that 
can precipitate a heart attack in someone susceptible to coronary 
heart disease. 

Dr. Almeida opined that, within a reasonable degree of medical 
certainty, that the circumstances around Madison's death, "of tem- 
perature and physical activity would be a stressful environment 
stressing the cardiovascular system of an individual. And that an indi- 
vidual with not much cardiovascular reserve would be extremely 
compromised." Dr. Almeida further opined that "the temperatures 
would be a contributing factor" to Madison's heart attack and "work- 
ing in a hot environment would have stressed [Madison's] cardiovas- 
cular system and would have caused his heart attack." 
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The Commission in its ultimate finding of fact found: 

17. [Madison] was never diagnosed with heat stroke. He died 
due to cardiac arrest associated in part with his preexisting med- 
ical conditions. In fact, [Madison's] coronary artery occlusion 
was a "widow makern-a medical term which refers to the sever- 
ity and the location of his coronary artery occlusion. The medical 
evidence, however, particularly from the second deposition of Dr. 
Almeida and from his autopsy report, establishes that a "con- 
tributing factor" to the heart attack was [Madison's] work "in a 
hot environment." Although the evidence does not establish that 
[Madison] suffered from heat exhaustion or heat stroke, the 
uncontroverted medical evidence is that decedent was exposed 
to a "special hazard," heat, in the course of his employment and 
that the "special hazard" was a contributing factor to his heart 
attack and death. 

The Commission concluded as a matter of law: 

1. On 115 August] 1997, [Madison] sustained an injury by 
accident arising out of and in the course of his employn~ent with 
[International Paper]. . . . Plaintiff[s] ha[ve] established that 
[Madison's] employment subjected him to a particular or special 
hazard from the elements which caused his heart attack and 
resulting death. 

The issues presented on appeal are whether (I) there was suffi- 
cient evidence to support the Commission's finding that exposure to 
special hazard heat was a contributing factor to Madison's heart 
attack and death, and (11) the Commission's findings supported its 
conclusion that Madison's heart attack was a compensable injury by 
accident caused by special hazard heat. 

[I] Defendants first contend that there was no evidence to support 
the Commission's finding that exposure to special hazard or exces- 
sive heat was a contributing factor in Madison's death. 

Appellate courts reviewing decisions of the Commission are "lim- 
ited to reviewing whether any competent evidence supports the 
Commission's findings of fact and whether the findings of fact sup- 
port the Commission's conclusions of law." Deese v. Champion Int'l 
Corp., 352 N.C. 109, 116, 530 S.E.2d 549, 553 (2000). " 'The evidence 
tending to support plaintiff's claim is to be viewed in the light most 
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favorable to plaintiff, and plaintiff is entitled to the benefit of every 
reasonable inference to be drawn from the evidence.' " Id. at 115, 530 
S.E.2d at 553 (quoting Adams v. AVX COT., 349 N.C. 676, 680-81, 509 
S.E.2d 41 1, 413-14 (1998)). In reviewing the Commission's findings of 
fact, an appellate court must not weigh the evidence presented to the 
Commission or decide the case on the basis of the weight of the evi- 
dence. Adams, 349 N.C. at 681, 509 S.E.2d at 414. Rather, the 
Commission is the "sole judge of the weight and credibility of the evi- 
dence." Deese, 352 N.C. at 116, 530 S.E.2d at 553. An appellate court 
must determine only whether the record contains any evidence tend- 
ing to support facts found by the Commission. Adams, 349 N.C. at 
681, 509 S.E.2d at 414. 

"In a workers' compensation claim, the employee 'has the burden 
of proving that his claim is compensable.' " Holley v. ACTS, Inc., 357 
N.C. 228, 231, 581 S.E.2d 750, 752 (2003) (quoting Henry v. A.C. 
Lawrence Leather Co., 231 N.C. 477, 479, 57 S.E.2d 760, 761 (1950)). 
"An injury is compensable as employment-related if ' "any reasonable 
relationship to employment exists." ' " Id. (quoting Kiger v. Bahnson 
Sew. Co., 260 N.C. 760,762, 133 S.E.2d 702, 704 (1963)). "Although the 
employment-related accident 'need not be the sole causative force to 
render an injury compensable,' " id. (quoting Hansel v. S h e m a n  
Textiles, 304 N.C. 44, 52, 283 S.E.2d 101, 106 (1981)), "the plaintiff 
must prove that the accident was a causal factor by a 'preponderance 
of the evidence,' " id. at 232, 581 S.E.2d at 752 (quoting Ballenger v. 
ITT Grinnell Indus. Piping, Inc., 320 N.C. 155, 158-59, 357 S.E.2d 
683, 685 (1987)). 

In Holley, the North Carolina Supreme Court discussed the 
requirements for an expert medical opinion to be competent evidence 
sufficient to support a finding of causation in workers' compensation 
cases involving complicated medical questions: 

In cases involving "complicated medical questions far 
removed from the ordinary experience and knowledge of laymen, 
only an expert can give competent opinion evidence as to the 
cause of the injury." Click v. Pilot Freight Carriers, Inc., 300 N.C. 
164, 167,265 S.E.2d 389,391 (1980). "However, when such expert 
opinion testimony is based merely upon speculation and conjec- 
ture, . . . it is not sufficiently reliable to qualify as competent evi- 
dence on issues of medical causation." Young v. Hickory Bus. 
Furn., 353 N.C. 227, 230, 538 S.E.2d 912, 915 (2000). "[Tlhe evi- 
dence must be such as to take the case out of the realm of con- 
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jecture and remote possibility, that is, there must be sufficient 
competent evidence tending to show a proximate causal rela- 
tion." Gilmore v. Hoke Cty. Bd .  of Educ., 222 N.C. 358, 365, 23 
S.E.2d 292, 296 (1942) . . . . 

Id.  at 232, 581 S.E.2d at 753. In addition, the Court explained: 
"Although expert testimony as to the possible cause of a medical con- 
dition is admissible if helpful to the jury, it is insufficient to prove cau- 
sation, particularly 'when there is additional evidence or testimony 
showing the expert's opinion to be a guess or mere speculation.' " Id.  
at 233, 581 S.E.2d at 753 (citations omitted). 

Although there is some evidence in this case that Madison was 
potentially at risk for a heart attack regardless of the conditions to 
which he was exposed, there is also evidence that his work responsi- 
bilities exposed him to heat measured at approximately ninety 
degrees Fahrenheit for a period of an hour to an hour and a half, in 
addition to periodic exposure to heat in excess of 200 degrees 
Fahrenheit while the dryer doors were open during vacuuming, and 
that this exposure put him at a greater risk of a heart attack than if he 
had not had such a position. There was also expert testimony that the 
exposure to this type of heat was, in fact, a significant contributing 
factor to his heart attack and resulting death. Furthermore, there was 
expert testimony that this type of exposure was in violation of indus- 
trial safety regulations and was very unsafe. The expert testimony 
from both medical doctors and an industrial safety professional was 
based on their respective reviews of the circumstances surrounding 
Madison's death and their own experience in their fields of expertise 
and was not mere speculation or conjecture. Thus, there is sufficient 
evidence to support the Commission's ultimate finding of fact that the 
heat to which Madison was exposed was a contributing factor to his 
heart attack. 

[2] Defendants also argue that the Commission erred in concluding 
that Madison's heart attack was a compensable injury by accident. 
This Court has summarized the law surrounding the compensability 
of a heart attack in the realm of workers' compensation as follows. 

To be compensable under the Workers' Compensation Act, an 
injury must result from an "accident arising out of and in the 
course of the employment . . . ." N.C. Gen. Stat. 5 97-2(6) . . . . "The 
claimant has the burden of proving each of these elements." 
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Pickrell v. Motor Convoy, Inc., 322 N.C. 363, 366, 368 S.E.2d 
582, 584 (1988). "When an employee is conducting his work in 
the usual way and suffers a heart attack, the injury does not 
arise by accident and is not compensable." Cody v. Snider 
Lumber Co., 328 N.C. 67, 71, 399 S.E.2d 104, 106 (1991) 
(citing Jackson v. Highway Commission, 272 N.C. 697, 701, 158 
S.E.2d 865, 868 (1968)). "However, an injury caused by a heart 
attack may be compensable if the heart attack is due to an acci- 
dent, such as when the heart attack is due to unusual or extra- 
ordinary exertion, Lewter v. Abercrombie Enterprises, Inc., 
240 N.C. 399, 404, 82 S.E.2d 410, 415 (1954), or extreme condi- 
tions." Id. (citing Dillingham v. Yeargin Construction Co., 320 
N.C. 499, 503,358 S.E.2d 380,382, reh'g denied, 320 N.C. 639,360 
S.E.2d 84 (1987)). 

Wall v. North Hills Properties, Inc., 125 N.C. App. 357, 361, 481 
S.E.2d 303, 306 (1997). In this case, the Commission based its ruling 
on the exception that Madison suffered his heart attack after being 
exposed to extreme conditions. 

"[Wlhere the employment subjects a workman to a special or par- 
ticular hazard from the elements, such as excessive heat or cold, 
likely to produce sunstroke or freezing, death or disability result- 
ing from such cause usually comes within the purview of the com- 
pensation acts. . . . The test is whether the employment subjects 
the workman to a greater hazard or risk than that to which he oth- 
erwise would be exposed." 

Dillingham v. Yeargin Construction, Co., 320 N.C. at 503, 358 S.E.2d 
at 382 (quoting Fields v. Plumbing Co., 224 N.C. 841, 842-43, 32 
S.E.2d 623, 624 (1945)). 

Defendants contend that Madison's heart attack was not com- 
pensable because there was no evidence that Madison suffered cor- 
relating heat stroke, heat exhaustion, or heat prostration. In so doing, 
defendants rely on language in Dillingham, which stated: 

Fields represents the majority rule in this country. Other jurisdic- 
tions hold, with virtual unanimity, that when the conditions of 
employment expose the claimant to extreme heat or cold, injuries 
such as heatstroke, heat exhaustion, heat prostration, sunstroke, 
freezing, and frostbite are considered accidental. 1B A. Larson, 
The Law of Workmen's Compensation 3 38.40 (1987); 99 C.J.S. 
Workmen's Compensation 5 187 (1958); 83 A.L.R. 234 (1933). 
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Id. Fields and Dillingham, however, do not limit compensable 
injuries arising from excessive heat only to heat stroke, exhaustion, 
and heat prostration. Rather the proper determination remains 
as stated in both Fields and Dillingham: " 'The test is whether 
the employment subjects the workman to a greater hazard [from 
the elements] or risk than that to which he otherwise would be 
exposed.' " Id. 

Defendant further contends that the Con~n~ission erred in con- 
cluding that Madison's heart attack was compensable where the evi- 
dence and findings of fact revealed he was "a heart attack waiting to 
happen" and that the excessive heat exposure was at most a con- 
tributing factor in causing the fatal heart attack. 

"In order for an injury to 'arise out of employment' there must 
exist some causal connection between the injury and the employ- 
ment." Rivera v. Pupp ,  135 N.C. App. 296,300-01, 519 S.E.2d 777, 780 
(1999). "In other words, the employment must be a contributing cause 
or bear a reasonable relationship to the employee's injuries." Id. at 
301, 519 S.E.2d at 780. The employment, however, need not be the 
sole causative force if the physical aspects of the employment con- 
tribute in some reasonable degree to bring about or intensify the con- 
dition which renders the employee susceptible to such accident and 
consequent injury. Kendrick u. City of Greensboro, 80 N.C. App. 183, 
186, 341 S.E.2d 122, 124 (1986). 

Therefore, in this case, where even though Madison had pre- 
existing heart disease, there was abundant expert testimony that 
heat would make Madison more susceptible to a heart attack and 
that the excessive heat to which his employment exposed him was, in 
fact, a significant contributing factor in his fatal heart attack. 
Accordingly, the Commission's findings of fact support the conclu- 
sion that Madison's employment subjected him to a particular or 
special hazard from the elements, which caused, or significantly con- 
tributed to, his heart attack and resulting death, and further that this 
was a compensable injury by accident arising out of and in the course 
of his employment. 

Defendants argue that the Commission's ruling results in an 
expansion of the limited exception contained in Fields and 
Dillingham and amounts to a ruling that if heat causes any problem 
for an employee, it is a compensable workers' compensation claim, 
without regard to proof of exposure to extreme or hazardous condi- 
tions, or whether the employment puts the employee at a greater risk 
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of such harm than members of the general public. We disagree. The 
evidence in this case clearly shows Madison was exposed to extreme 
heat, including radiant temperatures around ninety degrees 
Fahrenheit for a period of an hour to an hour and a half and heat in 
excess of 200 degrees Fahrenheit inside the dryer when the doors 
were open, which according to the medical expert testimony was a 
significant contributing factor in his fatal heart attack. See 
Dillingham, 320 N.C. at 504, 358 S.E.2d at 383 (province of medical 
experts, not appellate courts, to determine whether temperature was 
a factor in an employee's injury considering the circumstances). In 
addition, there was evidence that exposure to these conditions in the 
manner in which Madison worked, was in violation of safety regula- 
tions and would represent unsafe and extreme conditions for anyone. 
Therefore, there was proof of exposure to extreme or hazardous heat 
and, as such, defendant's concerns are overruled. 

Affirmed. 

Judges TYSON and BRYANT concur. 

MELVA LEE, EMPLOYEE, PLAINTIFF V. WAKE COUNTY, EMPLOYER, AND SELF-INSURED 
(COMPENSATION CLAIMS SOLUTIONS, SERVICING AGENT), DEFENDANT 

(Filed 6 July 2004) 

1. Appeal and Error- appealability-interlocutory order- 
abandonment of issue during oral argument 

Although plaintiff argued that the Industrial Commission 
erred in a workers' compensation case by reviewing a deputy 
commissioner's order on the grounds that defendants appealed 
from an interlocutory order that did not affect a substantial right, 
plaintiff expressly abandoned this issue during oral argument of 
this case. 

2. Workers' Compensation- validity of  memorandum of 
agreement-notice-submission of formalized compromise 
settlement agreement 

The Industrial Commission erred in a workers' compensation 
case by concluding that the parties' memorandum of a mediated 
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settlement agreement was invalid and by failing to order the par- 
ties to submit a formal compromise settlement agreement for 
approval by the Commission, because: (I) it could not reasonably 
be inferred that the settlement conference was attended by a rep- 
resentative of defendant county who lacked authority to negoti- 
ate the agreement reached by the parties, and the 2001 budget 
ordinance did not describe the scope or extent of the county 
manager's authority on 1 May 2001; (2) an act that is otherwise 
within the statutory powers of a governmental entity is not ultra 
vires simply because it is undertaken by a governmental or 
municipal employee who acts outside the terms of his employ- 
ment, and the county in this case has authority to enter into set- 
tlement agreements with workers' compensation claimants; (3) 
plaintiff was not charged with notice of the limitations and 
restrictions on the authority of defendant's agent, and N.C.G.S. 
Q 159-28 did not put plaintiff on constructive notice that an agree- 
ment would have to be approved by others; and (4) N.C.G.S. 
5 159-28 does not require that a memorandum of agreement be 
accompanied by a county finance manager's pre-audit certificate 
to enable the Commission to direct the submission of a formal- 
ized compromise settlement agreement. 

Appeal by plaintiff from opinion and award entered 17 June 2003 
by the North Carolina Industrial Commission. Heard in the Court of 
Appeals 20 May 2004. 

Patterson, Dilthey, Clay, Bryson & Anderson, L.L.P, by Ronald 
C. Dilthey and Katherine E. Downing, and Lucas, Bryant ,  
Denning & Edwards, PA., by  Robert V Lucas, for plaintiff- 
appellant. 

Brooks, Stevens & Pope, PA., b y  Kathlyn C. Hobbs and Bambee 
N. Booher, for defendant-appellees. 

LEVINSON, Judge 

Plaintiff (Melva Lee) appeals from an opinion and award of the 
Industrial Commission denying plaintiff's motion to enforce a memo- 
randum of agreement. We reverse and remand. 

The record establishes the following: Plaintiff was employed by 
defendant Wake County. On 10 November 1996 she suffered an injury 
by accident arising out of her employment when she was assaulted by 
an inmate of the Wake County Jail. The parties subsequently entered 
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into a Form 21 agreement for payment of disability benefits. On 1 May 
2001, the parties reached a mediated settlement resolving the issues 
presented by plaintiff's claim, and a written memorandum of agree- 
ment was signed by representatives of all parties. 

The memorandum of agreement provided in pertinent part that 
defendants would pay plaintiff a lump sum of $750,000 and would pay 
certain medical and disability benefits, and that defendants would 
prepare a formal clincher agreement incorporating the terms of the 
settlement agreement and releasing defendants from all workers' 
compensation liability. The memorandum of agreement contained no 
contingencies or provisional terms such as the approval of its terms 
by the Wake County Board of County Commissioners. Thereafter, 
defendants withdrew their consent to the memorandum of agreement 
and refused to prepare a formal settlement agreement for presenta- 
tion to the Commission for approval. 

On 9 August 2001 plaintiff moved to compel enforcement of the 
agreement. At a hearing before deputy Commissioner Stephen T. 
Gheen, defendants contended that the entire agreement was invalid 
because their representative at the settlement conference had not 
been given authority to negotiate a settlement agreement for more 
than $100,000. In support of this argument, defendants introduced a 
Wake County Budget Ordinance, adopted several weeks after the 
parties executed the memorandum of agreement, which authorized 
the county manager to make payments of up to $100,000 in "settle- 
ment of any liability claims against the County or against any of its 
officers or employees as provided by Resolution of May 20, 1995." 
This May 20, 1995 Resolution was not introduced into evidence and 
has not been made a part of the record on appeal. 

On 3 June 2002 the deputy commissioner issued an "Interlocutory 
opinion and award." The Commissioner found that all parties had 
signed the memorandum of agreement; that the agreement resolved 
the substantive issues in the case; that the agreement contained no 
contingencies; and that defendants' representatives had not informed 
plaintiff of any limitations on their authority to enter into a memo- 
randum of agreement. The deputy commissioner concluded the mem- 
orandum of agreement was valid and enforceable, notwithstanding 
defendant Wake County's assertion that its representative lacked 
authority to negotiate a settlement for more than $100,000. 

In reaching this conclusion, the deputy commissioner construed 
several provisions of the North Carolina Industrial Commission Rules 
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for Mediated Settlement and Neutral Evaluation Conferences 
("RMSC"). First, Rule 4(a)(l)(D) states that: 

Any party that is a governmental entity shall be represented at the 
conference by an employee or agent . . . who has authority to 
decide on behalf of such party whether and on what terms to set- 
tle the action; provided, if under law, proposed settlement terms 
can be approved only by a board, the representative shall have 
authority to negotiate on behalf of the party and to make a rec- 
ommendation to that board. 

Secondly, Rule 4(d) states in part that when parties reach an agree- 
ment at a settlement conference, they "shall reduce the agreement to 
writing, specifying all the terms of their agreement bearing on the res- 
olution of the dispute before the Industrial Commission, and sign it 
along with their counsel." The deputy commissioner construed Rule 
4(a)(l)(D), requiring a governmental entity to be represented at a set- 
tlement conference by an agent with authority to reach a binding 
agreement, "in pari materia with Rule 4(d), the latter requiring that 
'all of the terms of [the] agreement bearing on the resolution of the 
dispute' be reduced to writing," and concluded that "Wake County's 
representative acted with apparent authority to fully negotiate and 
authorize the settlement reached." 

Although the deputy commissioner ruled that the memorandum 
of agreement was a valid agreement, he did not rule on plaintiff's 
motion to enforce the agreement. Instead, the Commissioner noted 
that under both Rule 4(d) and N.C.G.S. 3 97-17, if a settlement is 
reached pursuant to a mediation conference, reduced to writing, and 
signed by the parties, it must be submitted to the Commission for 
approval. Accordingly, he directed defendants to prepare and submit 
a formal Compromise Settlement Agreement for his consideration as 
to whether or not to approve the settlement. 

Defendants appealed this "interlocutory order" to the Full 
Commission, seeking review on the grounds that a "substantial right" 
was implicated. Plaintiff moved to dismiss defendants' appeal to the 
Full Commission on the grounds that it was interlocutory and prema- 
ture. The Full Commission concluded that the interlocutory order 
affected a substantial right and, in a 2-1 opinion and award filed 17 
June 2003, reversed the deputy commissioner's order. 

In its 17 June 2003 opinion and award, the Commission con- 
cluded that Wake County's representative at the mediated settlement 



158 IN THE COURT O F  APPEALS 

LEE v. WAKE CTY. 

1165 N.C. App. 154 (2004)l 

conference had no authority to bind Wake County to a settlement 
agreement for more than $100,000. This conclusion was based on a 
finding that, from the language in the June 2001 Wake County budget 
ordinance, it could "reasonably be inferred . . . that the $100,000 lim- 
itation of authority to settle has existed in Wake County since 1995." 
The Commission acknowledged that defendants never disclosed to 
plaintiff this lack of authority and pointedly noted that: 

[tlhe conduct of defendant and its representatives in this case 
in failing to notify plaintiff of the limited settlement authority 
delegated by the Board of County Commissioners was reprehen- 
sible and clearly misleading and therefore the equities undoubt- 
edly reside with plaintiff who relied on the promises of defend- 
ant's representatives. 

The 2-1 majority of the Full Commission concluded, however, that 
plaintiff was "charged with notice of all limitations" on the authority 
of defendant's representatives to enter into a settlement. The 
Commission further concluded that, because the representative who 
attended the settlement conference lacked the authority to legally 
bind defendant to an enforceable contract with plaintiff, the agree- 
ment itself was "ultra vires" and was "void and of no legal effect" and 
therefore unenforceable. 

The Commission also held that the memorandum of agreement 
was invalid because it lacked a pre-audit certificate required under 
N.C.G.S. 3 159-28. 

For all these reasons, the Commission denied plaintiff's motion 
to compel defendant to prepare a formal Compromise Settlement 
Agreement for presentation to the Commission for approval. Plaintiff 
appeals from this order. 

[I] Preliminarily, we note that plaintiff argues that the Commission 
erred by reviewing the deputy commissioner's order, on the grounds 
that defendants appealed from an interlocutory order that did not 
affect any substantial right. However, plaintiff expressly abandoned 
this issue during oral argument of this case. Accordingly, we do not 
address it. 

[2] Plaintiff argues that the Full Commission erred by concluding 
that the memorandum of agreement was invalid and by failing to 
order the parties to submit a formal Compromise Settlement 
Agreement for approval. We agree. 
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The Commission's opinion and award was based on its conclu- 
sions that: (1) record evidence established that Wake County's agent 
at the settlement conference had no authority to negotiate a binding 
settlement over $100,000; (2) the representative's lack of authority to 
negotiate above a certain dollar amount rendered the agreement itself 
ultra vires; (3) plaintiff was charged with notice of any limitations on 
the agent's negotiating authority; and (4) the memorandum of agree- 
ment signed at a mediated settlement conference is not a valid or 
enforceable agreement unless a county executes and simultaneously 
attaches a pre-audit certificate at the same time the memorandum of 
agreement is signed. We consider these in turn. 

We first address the Commission's conclusion that record evi- 
dence established that Wake County's agent at the settlement confer- 
ence had no authority to negotiate a binding settlement over 
$100,000. To reach this conclusion, the Commission necessarily had 
to rely upon the only evidence in the record to support such a con- 
clusion, the Wake County Budget Ordinance enacted after the memo- 
randum of agreement was executed on 1 May 2001. This ordinance 
authorized the county manager to make payments of up to $100,000 
in "settlement of any liability claims against the County or against any 
of its officers or employees as provided by Resolution of May 20, 
1995." It bears repeating that the 1995 resolution was not introduced 
into evidence. The 2001 Budget Ordinance, standing alone, neither 
affirmatively describes nor reasonably informs the scope or extent of 
the county manager's authority on 1 May 2001. Accordingly, the 
Commission erred when it held it could "reasonably be inferred" that 
the settlement conference was attended by a representative of 
defendant Wake County who lacked authority to negotiate the agree- 
ment reached by the parties. 

The Commission also erred in its conclusion that, if the repre- 
sentative of Wake County acted beyond his authority in negotiating 
the settlement amount, the entire agreement was ultra vires and was 
"void and of no legal effect and therefore unenforceable." An act or 
contract is only ultra vires if it is "beyond the power of the city[.]" 
Bowers v. City of High Point, 339 N.C. 413, 417, 451 S.E.2d 284, 287 
(1994). "The term ultra vires is used to designate the acts of corpo- 
rations beyond the scope of their powers as defined by their charters 
or acts of incorporation." Lambeth v. Thomasville, 179 N.C. 452, 454, 
102 S.E. 775, 776 (1920). However, an act that is otherwise within the 
statutory powers of a governmental entity is not ultra vires simply 
because it is undertaken by a governmental or municipal employee 
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who acts outside the terms of his employment. For example, in Rowe 
v. Franklin County, 318 N.C. 344, 349 S.E.2d 65 (1986), hospital 
trustees entered into a long term employment contract after their 
authority to do so had been revoked by the county commissioners. 
The Court noted that "it is indisputable that the commissioners had 
statutory authority to enter into employment contracts on behalf of 
the hospital[,]" and therefore "[hliring management employees is not 
an ultra vires act[.]" Id. at 349, 349 S.E.2d at 69. The Court held: 

If a corporation has authority under statute and charter to enter 
into a particular kind of contract, the fact that an agent of the cor- 
poration purports to bind the corporation without permission of 
the corporation does not make this act ultra vires. It merely 
makes this particular act one that the corporation has not author- 
ized, even though other such acts by proper corporate agents 
would be binding on the corporation. 

Id. at 349, 349 S.E.2d at 68-69 (citing Moody v. Transylvania County, 
271 N.C. 384, 156 S.E.2d 716 (1967)). The Court analyzed the validity 
of the contract under principles of agency: 

[Tlhe issue remains whether, despite the trustees' lack of actual 
authority, the contract is enforceable on grounds that . . . the 
trustees held out to plaintiff apparent authority to act on behalf 
of the hospital. "When a corporate agent acts within the scope of 
his apparent authority, and the third party has no notice of the 
limitation on such authority, the corporation will be bound by the 
acts of the agent[.]" 

Rowe, 318 N.C. at 350, 349 S.E.2d at 69 (quoting Z immeman v. Hogg 
& Allen, 286 N.C. 24, 30, 209 S.E.2d 795, 799 (1974)). Rowe governs 
the present situation. It is undisputed that Wake County has author- 
ity to enter into settlement agreements with workers' compensation 
claimants. As in Rowe, the issue is the scope of the actual or appar- 
ent authority of Wake County's representative at the settlement con- 
ference. Thus, the memorandum of agreement was not ultra vires, 
even if the county manager acted beyond his authority in negotiating 
a settlement for $750,000. 

We also reject the Commission's conclusion that plaintiff was 
"charged with notice" of the limitations and restrictions on the 
agent's authority. If, as defendants contend, plaintiff had actual or 
constructive notice that the Wake County Board of Commissioners 
was required to approve the settlement, this would defeat their abil- 
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ity to enforce the agreement. In making this argument, defendants 
rely heavily upon the second half of Rule 4(a)(l)(D), which states 
that "if, under law, proposed settlement terms can be approved only 
by a board, the representative shall have authority to negotiate on 
behalf of the party and to make a recommendation to that board." 
(emphasis added). 

As a preliminary matter, we easily reject defendants' contention 
that the second half of Rule 4(a)(l)(D), standing alone, suffices to 
place a workers' compensation claimant "on notice" of the possibility 
that a county agent's authority to settle may be operating under set- 
tlement authority limitations. 

Defendants concede plaintiff did not have "actual notice" that 
Wake County would not be obligated to perform in the absence of 
approval by the Wake County Board of County Commissioners. With 
respect to constructive notice of, e.g., statutes or ordinances estab- 
lishing that "under law" an agreement reached at the conference was 
subject to approval of others, defendants rely upon (1) the 2001 
Budget Ordinance, discussed above, and (2) the preaudit certificate 
provisions in N.C.G.S. 3 159-28 (2003). First, as already discussed, the 
2001 Budget Ordinance does not describe the scope or extent of the 
county manager's authority on 1 May 2001. Second, as more fully dis- 
cussed below, the provisions of G.S. 5 159-28 did not place plaintiff on 
constructive notice that an agreement would have to be approved by 
others. Accordingly, we reject defendants' contention that the 2001 
Budget Ordinance and G.S. 5 159-28 operated to place plaintiff on 
constructive notice that the Wake County Board of Commissioners 
would have to approve the sett1ement.l 

Lastly, we address the Commission's conclusion that the absence 
of a preaudit certificate pursuant to G.S. Q: 159-28 defeats the 
Commission's authority to direct defendants to prepare a formal 
Compromise Settlement Agreement for approval. We agree with 
plaintiff that, given the current posture of this matter, the 
Commission could properly enforce the memo ran dun^ of agree- 
ment and order defendants to do so. 

G.S. 5 159-28 requires a county government to ensure that, for 
each obligation incurred, "an unencumbered balance remains in the 

1. Because the record is devo~d of any actual or constructive not~ce  that the 
Board would have to approve the settlement, we need not address that w h ~ c h  would 
suffice to place claimants hke plamtiff on notice that a Board would have to subse- 
quently approve a settlement 
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appropriation sufficient to pay in the current fiscal year the sums 
obligated by the transaction[.]" Accordingly, it is the duty of the 
county finance officer to attach to each contract executed by the 
county "a certificate stating that the instrument has been preaudited 
to assure compliance with this subsection[.]" Moreover, a contract for 
the payment of money may not be enforced against a county unless 
the sufficiency of available funds has been ascertained and docu- 
mented by the required pre-audit certificate. Data Gen. Corp. v. Cty. 
of Durham, 143 N.C. App. 97, 545 S.E.2d 243 (2001). 

The development of a formalized workers' compensation com- 
promise settlement agreement takes place within the structure 
imposed by the Industrial Commission Rules and the Industrial 
Commission Rules for Mediated Settlement Conferences. These rules 
provide for a three-stage process. First, the parties attend a mediated 
settlement conference: "If an agreement is reached in the mediation 
conference, the parties shall reduce the agreement to writing, speci- 
fying all the terms of their agreement bearing on the resolution of the 
dispute before the Industrial Commission, and sign it along with their 
counsel." RMSC Rule 4(d). Secondly, "agreements for payment of 
compensation shall be submitted in proper form for Industrial 
Commission approval, and shall be filed with the Commission within 
20 days of the conclusion of the mediation conference." RMSC Rule 
4(d). To be "in proper form," a compromise settlement agreement 
must be accompanied by, e.g. ,  copies of all pertinent medical and 
vocational rehabilitation records, a signed release of liability, and 
documents pertinent to the claimant's future earning capacity. 
Finally, upon submission to the Commission, "[olnly those agree- 
ments deemed fair and just and in the best interest of all parties will 
be approved." Industrial Commission Rule 502(1). In this sequence of 
events the pre-audit certificate will naturally be executed, if at all, 
after the settlement conference, when the amount of the county's lia- 
bility is known, and as part of the general formalizing of the docu- 
ments for submission to the Industrial Commission. 

We conclude that an otherwise valid memorandum of agreement 
is not rendered void by the fact it does not bear the requisite pre-audit 
certificate. In this case, the subject memorandum of agreement is an 
agreement to prepare a formalized settlement compromise agreement 
for the Commission's consideration. The current appeal therefore 
involves an action for specific performance, not for the payment of 
money. We conclude that G.S. 5 159-28 does not require that a memo- 
randum of agreement be accompanied by a county finance manager's 
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pre-audit certificate to enable the Commission to direct the submis- 
sion of a formalized compromise settlement agreement. 

But for its erroneous conclusions of law, addressed above, 
related to the fact defendant is a county government, the Full 
Commission held the instant case would be governed by the princi- 
ples enunciated in Lemly v. Colvard Oil Co., 157 N.C. ,4pp. 99, 577 
S.E.2d 712 (2003). We agree. 

We reverse the Opinion and Award of the Full Commission, and 
remand this case for further proceedings not inconsistent with this 
opinion. 

Reversed and remanded. 

Judges McCULLOUGH and HUDSON concur. 

STATE O F  NORTH CAROLINA EX REL. UTILITIES COIIWISSIOX, OCEAN CLUB VENTL-RES, 
L.L.C., COMPL~IKAKT V. CAROLINA WATER SERVICE, INC. O F  NORTH CAROLINA, 
RESPONDENT v. MONTERAY SHORES, INC. AND ROBERT R. AND LAURIE T. 
DEGABRIELLE, INTERVENORS 

No. COA03-896 

(Filed 6 July 2004) 

1. Utilities- standing-aggrieved party 
Appellant-intervenor company has standing to bring this 

appeal because subjecting the company to the Utility 
Commission's jurisdiction impacts the company's legal rights, and 
therefore, the company is an aggrieved party. 

2. Utilities- resignation of commissioner-no prejudicial 
error 

Although the Utilities Commission erred by entering an order 
when one of the commissioners on the panel had resigned at the 
time it was reduced to writing and filed, this error was not preju- 
dicial to appellant-intervenor company because appellant 
requested a hearing before the full Commission as relief, and a 
majority of the full Commission has already ruled on the case 
and would be counted to vote with their prior orders in accord 
with the final decision pursuant to the pertinent section of 
N.C.G.S. 5 62-76(c). 
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3. Utilities- standing-burden of proof 
The Utilities Commission did not err by determining that 

complainant company had standing to prosecute the case and 
met their burden of proof, because: (1) the company had a direct 
interest in the subject matter in that it was, at the time of the 
complaint, the owner of one phase of the land in question and 
under an option contract with respect to the remaining portion of 
the land; (2) the company complained as a result of the omission 
of the public utility to provide water and sewer services for the 
purpose of developing the land; and (3) appellant abandoned the 
issue of burden of proof by failing to argue it in the brief as 
required by N.C. R. App. P. 28(b)(6). 

4. Utilities- public utility-collection of tap fees-offering 
special service to residents 

The Utilities Commission did not err by determining that 
appellant-intervenor company was a public utility, because: (I)  
collection of tap fees constitutes compensation under N.C.G.S. 
Q 62-3(23)a; and (2) offering service to all of its residents satis- 
fies the definition of "public" within the statute and cases. 

5. Utilities- franchise-contiguous extension 
The Utilities Commission did not err by determining that 

water and sewer was provided in the pertinent planned unit 
development as a result of a contiguous extension of the perti- 
nent franchise and that Corolla Shores was within the franchise 
area held by respondent public utility, because: (1) appellant- 
intervenor company constructed the facility as an agent of 
respondent public utility; and (2) taking the Commission's find- 
ings as prima facie just and reasonable, there was no evidentiary 
basis upon which to overturn its decision. 

6. Utilities- contract not in public interest-modification 
The Utilities Commission did not err by determining that the 

contract between appellant-intervenor and respondent public 
utility was not in the public interest and could be modified by the 
Commission under N.C.G.S. Q 62-2(b). 

Appeal by the intervenors from the final decision of the Utilities 
Commission dated 19 December 2002. Heard in the Court of Appeals 
17 March 2004. 
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Public Staff Chief Counsel Antoinette R. Wike and Staff 
Attorney Elizabeth Denning Szafran for the complainant- 
appellee hJorth Carolina Utilities Commission. 

Hunton & Williams, by Edward S. Finley, J1: for respondent- 
appellee Carolina Water Service, Inc. 

John S. O'Connor, Attorney for intervenor-appellants Monteray 
Shores, Inc. and the DeGabrielles. 

ELMORE, Judge. 

For the full facts of the case we reference the opinion of this 
Court rendered in the related case, State ex rel. Utilities 
Commission v. Buck Island, COA03-198, filed 17 February 2004. In 
addition to the facts related therein, we note that between the deci- 
sion and the written order here appealed being given by the panel of 
the Utilities Commission, Commissioner William Pittman, a member 
of the panel, resigned. 

Carolina Water Service (CWS), is a public utility who provides 
sewer and water service. Monterey Shores, Inc. (MSI), is a real estate 
developer owned' by the DeGabrielles. MSI is the developer of 
Monterey Shores, a planned unit development (PUD) in Currituck 
County, which was serviced by CWS because it was adjacent to 
Corolla Light, another PUD for which CWS held a utilities fran- 
chise. Ocean Club Ventures (OCV), the complainant, is the real estate 
developer of Corolla Shores, which was originally intended as the 
third phase of Monterey Shores. Corolla Shores is located directly 
north of Monterey Shores, and directly south of Corolla Light. Buck 
Island is a PUD located to the south of Monterey Shores, and devel- 
oped by Ships Watch, Inc. 

OCV filed a complaint with the North Carolina Utilities 
Commission (the Commission) for water and sewer service from 
CWS. CWS responded that MSI is the proper one to provide such 
approval for service, because of their former agreement. MSI inter- 
vened and was ordered by the Commission to allow expansion of 
service to OCV's land. MSI brings this appeal. 

Our review of final decisions of the Utilities Commission is 
guided by the standard mandated by section 62-94 of the General 
Statutes, which states in pertinent part: 
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(a) On appeal the court shall review the record and the 
exceptions and assignments of error in accordance with the rules 
of appellate procedure, and any alleged irregularities in proce- 
dures before the Commission, not shown in the record, shall be 
considered under the rules of appellate procedure. 

(b) . . . The court may affirm or reverse the decision of the 
Commission . . . if the substantial rights of the appellants have 
been prejudiced because the Commission's findings, inferences, 
conclusions or decisions are: 

(I)  In violation of constitutional provisions, or 

(2) In excess of statutory authority or jurisdiction of the 
Commission, or 

(3) Made upon unlawful proceedings, or 

(4) Affected by other errors of law, or 

(5) Unsupported by competent, material and substantial 
evidence in view of the entire record as submitted, or 

(6) Arbitrary or capricious. 

(c) In making the foregoing determinations, the court shall 
review the whole record or such portions thereof as may be cited 
by any party and due account shall be taken of the rule of preju- 
dicial error. The appellant shall not be permitted to rely upon any 
grounds for relief on appeal which were not set forth specifically 
in his notice of appeal filed with the Commission. 

N.C. Gen. Stat. 5 62-94 (2003). 

On appeal, findings of fact made by the Utilities Commission 
are considered prima facie just and reasonable. N.C. Gen. Stat. 
§ 62-94(e) (2003). This means that the Court "may not replace the 
Commission's judgment with its own when there are two reasonably 
conflicting views of the evidence." State ex rel. Utilities Comm. v. 
Public Staff, 123 N.C. App. 43,46,472 S.E.2d 193, 196 (1996); State ex 
rel. Utilities Comm'n v. Buck Island, 162 N.C. App. 568, 575, 592 
S.E.2d 244, 249 (2004). 

The appellant brings three main issues on appeal, and the 
appellees bring objections based on standing and preservation of the 
appellant's issues in response. We consider the issues in turn, reserv- 
ing determination of the preservation issue. 
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[I] The appellees first argue that the appellant Monterey Shores, Inc. 
(MSI) has no standing to bring this appeal in that they are not an 
aggrieved party. This issue was also raised in the related case refer- 
enced above against there appellant Buck Island, Inc. We conclude in 
concert with that opinion that MSI does have standing to bring this 
appeal because subjecting MSI to the Commission's jurisdiction 
impacts MSI's legal rights, and therefore MSI is an aggrieved 
party. See State ex rel. Utils Comm'n v. Buck Island, 162 N.C. App. 
568, 573-74, 592 S.E.2d 244, 248 (2004). 

[2] The first substantive issue brought by the appellant MSI is 
whether the panel erred in entering an order when one of the com- 
missioners on the panel, Commissioner Pittman, had resigned at the 
time it was reduced to writing and filed. Assuming this issue to be 
properly preserved, we conclude that the panel did err, but without 
prejudice to the appellant. 

Section 62-77 of our General Statutes requires that final orders of 
the Commission be reduced to writing in order to take effect. 
Commissioner Pittman had resigned by the time the order in question 
was reduced to writing, and thus the appellant argues that it was inef- 
fective. Appellant argues that because he was not a current member 
of the Commission, he had no authority to participate in or sign the 
order, citing the case of In  re Pittman, 151 N.C. App. 112, 564 S.E.2d 
899 (2002). In the Pittman case, this Court vacated and remanded the 
order of a district court judge who signed the order after her term had 
ended. We, however, do not reach consideration of this argument, 
because the appellant's argument is settled by the statute itself. 

Section 62-76(c) of the General Statutes states: 

In all cases in which a pending proceeding shall be assigned to a 
hearing commissioner, such commissioner shall hear and deter- 
mine the proceedings and submit his recommended order, but, in 
the event of a petition to the full Commission to review such rec- 
ommended order, the hearing commissioner shall take no part in 
such review, either in hearing oral argument or in consideration 
of the Commission's decision, but his vote shall be counted in 
such decision to affirm his original order. 

N.C. Gen. Stat. $ 62-76(c) (2003). 
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The appellant has requested a hearing before the full Commis- 
sion as relief. The record indicates that through the life of this case 
before the Commission, four of the seven current Commissioners 
heard evidence in this case, and that all ruled unanimously on their 
respective orders. Thus a majority of the full Commission has already 
ruled on the case and would be counted to vote with their prior 
orders according to the above quoted section of the statute. There is 
therefore no prejudice demonstrated by the appellant from 
Commissioner Pittman's signing of the order, since a majority of the 
current Commission is already bound by prior orders regardless of 
Commissioner Pittman's decision. 

This decision of the Court should in no way be construed as a 
green light to the Commission to commit any future procedural irreg- 
ularities. It is because a majority of the Commission has already 
heard evidence and voted in accord with the final decision that we are 
compelled not to send the case back to the full Commission. 
However, this decision will not be applicable in cases where the facts 
are not identical, and where an appellant has been prejudiced. 
Because there was no prejudice on this issue, we will not discuss the 
preservation issue raised by the appellees. 

[3] The appellant next brings the issue of whether the panel erred in 
determining that the complainant (Ocean Club Ventures, or OCV) had 
standing to prosecute the case and met their burden of proof. We con- 
clude that the panel did not err. 

The only authority cited by the appellant in support of this assign- 
ment of error is section 62-73 of the General Statutes, which states in 
pertinent part: 

Complaints may be made by the Commission on its own motion 
or by any person having an interest, either direct or as a repre- 
sentative of any persons having a direct interest in the subject 
matter of such complaint by petition or complaint in writing set- 
ting forth any act or thing done or omitted to be done by any pub- 
lic utility, including any rule, regulation or rate heretofore estab- 
lished or fixed by or for any public utility in violation of any 
provision of law or of any order or rule of the Commission, or that 
any rate, service, classification, rule, regulation or practice is 
unjust and unreasonable. . . . 

N.C. Gen. Stat. 5 62-73 (2003). 
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OCV had a direct interest in the subject matter in that it was, 
at the time of the complaint, the owner of one phase of the land 
in question (referred to as Corolla Shores or Monterey Shores Phase 
111) and under an option contract with respect to the remaining por- 
tion of the land. OCV complained as a result of the omission of the 
public utility, Carolina Water Service, to provide water and sewer 
service for the purpose of developing the land. OCV attached a copy 
of its warranty deed to "section 1" of the land in question to the orig- 
inal complaint. Because of this direct interest, OCV had standing to 
bring the complaint. 

As to burden of proof, that issue is not argued in the appellant's 
brief, and is therefore deemed abandoned under Rule of Appellate 
Procedure 28(b)(6) (2004). 

[4] The final issue raised on appeal is whether the panel erred in 
determining that MSI was a public utility, that water and sewer was 
provided in Monterey Shores as a result of a contiguous extension of 
the Corolla Light franchise, that Corolla Shores was within the fran- 
chise area of Carolina Water Service (CWS), and that the contract 
between MSI and CWS was not in the public interest and could be 
modified by the commission. For the same reasons that Buck Island 
was considered a pubic utility in the Buck Island case, we conclude 
that the panel did not err. 

First, the issue of MSI being deemed a public utility parallels 
Buck Island's claim in the related appeal. A public utility is defined in 
N.C. Gen. Stat. § 62-3(23)a: 

a. "Public utility" means a person, whether organized under the 
laws of this State or under the laws of any other state or country, 
now or hereafter owning or operating in this State equipment or 
facilities for: 

2. Diverting, developing, pumping, impounding, distributing or 
furnishing water to or for the public for compensation, or operat- 
ing a public sewerage system for compensation . . . 

N.C. Gen. Stat. $ 62-3(23)a (2003). 

Appellant's argument focuses on the language in the statute say- 
ing a public utility provides water and sewer service for compensa- 



170 IN THE COURT OF APPEALS 

STATE EX REL. UTILS. COMM'N v. CAROLINA WATER SERV., INC. 

[I65 N.C. App. 163 (2004)l 

tion, arguing that they do not receive compensation for the service 
they provide. The Buck Island decision stated: 

[Tjhe statute does not require the sale of utility service, only that 
utility service is furnished "to or for the public for compensation." 
N.C. Gen. Stat. 3 62-3(23)a.2 (2003). Evidence of the tap fees 
received by Buck Island is substantial, competent, and material 
evidence supporting the Commission's conclusion that appellant 
receives compensation for the utility services. 

State e x  rel. Util i t ies Commiss ion  v. Buck Island, 162 N.C. App. 568, 
577, 592 S.E.2d 244, 250 (2004). 

Appellant admits on appeal that both Buck Island and Monterey 
Shores collect tap fees. This constitutes compensation under the 
statute. 

Appellant also argues that they do not hold the service out to the 
general public. Our Court has previously stated with respect to pub- 
lic utilities that "[olne offers service to the 'public' within the mean- 
ing of the statute when he holds himself out as willing to serve all 
who apply up to the capacity of his facilities. It is immaterial, in the 
connection, that his service is limited to a specified area and his facil- 
ities are limited in capacity." State e x  rel. Util i t ies Comm.  v. Mackie, 
79 N.C. App. 19, 25-26,338 S.E.2d 888, 893-94 (1986). Appellant admits 
on appeal offering service to all of their residents. This satisfies the 
definition of "public" within the statute and cases. 

[5] Next appellant argues that the panel erred in determining that 
water and sewer were provided in Monterey Shores as a result of a 
contiguous extension of the Corolla Light franchise, and that Corolla 
Shores was within the franchise area held by CWS. 

Usually, a Certificate of Convenience and Necessity is required 
when a public utility begins construction or operation. See N.C. Gen. 
Stat. # 62-110(a). The only exception in the statute is for "construc- 
tion into territory contiguous to that already occupied and not receiv- 
ing similar service from another public utility, [o r .  . . ]  construction in 
the ordinary conduct of business." N.C. Gen. Stat. # 62-110(a) (2003). 
This construction is what is referred to as a contiguous extension. 

Through no fault of MSI, no certificate was filed in this case, and 
thus MSI and Buck Island were within the franchise area of CWS 
because of a contiguous extension, which requires that the area be 
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immediately adjacent to the original franchise area, Corolla Light. 
Corolla Shores is located between MSI and Corolla Light, and the two 
connect only through Corolla Shores. Corolla Shores is within the 
contiguous extension, and is necessary to continue as such in order 
for MSI to remain in the franchise granted to CWS. 

As noted above, findings of fact made by the Utilities Commission 
are considered prima facie just and reasonable on appeal. N.C. Gen. 
Stat. § 62-94(e) (2003). The role of the appellate court is to determine, 
after reviewing the entire record, "whether. . . the Commission's find- 
ings and conclusions are supported by substantial, competent, and 
material evidence." State ex  el. Utilities Comm. v. Piedmont Nat. 
Gas Co., 346 N.C. 558, 569, 488 S.E.2d 591, 598 (1997). However, the 
Court "may not replace the Commission's judgment with its own 
when there are two reasonably conflicting views of the evidence." 
State e x  rel. Utilities Comm. v. Public Staff, 123 N.C.  App. 43, 46, 472 
S.E.2d 193, 196 (1996); Buck Island, 162 N.C. App. at 575, 592 S.E.2d 
at 249. 

MSI relies on language in the statute which emphasizes "con- 
struction," asserting that because CWS did not construct the facilities 
it did not extend a contiguous extension of Corolla Light. However, 
the Commission found as fact that MSI constructed the facility as an 
agent of CWS because in the agreement reached between CWS and 
MSI and Ships Watch, MSI and Ships Watch agreed to construct the 
facilities and not turn over ownership to CWS in order to avoid 
increasing CWS's federal tax burden. This technical distinction in 
who constructed the facility would not seem to defeat the fact that 
the facility was constructed for the express purpose of allowing CWS 
to provide utility service to MSI's entire area, which originally 
included what later came to be known as Corolla Shores, the subject 
of this assignment of error. The Commission's 20 March 2001 order 
noted that if this arrangement was not construed as a contiguous 
extension merely because MSI constructed the physical facility, then 
that would mean "that no contiguous extension could ever occur 
unless the utility directly installed all facilities in the newly fran- 
chised area, a result which is simply inconsistent with the manner in 
which water and sewer utilities operate in North Carolina." 

This finding by the Commission is supported by the substantial, 
competent, and material evidence. The agreement between CWS and 
MSI is included in the record as an appendix to the complaint. This 
agreement vests ownership of the "main facilities" in CWS, while MSI 
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retains ownership of the land, which it leases to CWS, and of the 
"backbone facilities." CWS agreed to  pay all expenses of operation 
and maintenance of the facilities, as well as to assist in future expan- 
sion. From the agreement, the facilities appear to have been con- 
structed for the purpose of providing water and sewer service, which 
service was provided by CWS. Because construction was not com- 
plete at the time of the agreement, it seems that the facilities were 
completed in order to connect with the existing CWS franchise. 
Taking the Commissions findings as prima facie just and reasonable, 
we find no evidentiary basis upon which to overturn the 
Commission's decision. 

[6] Lastly, the appellant argues that the Commission erred in deter- 
mining that the contract between MSI and CWS was not in the public 
interest and could be modified by the Commission. Section 62-2(b) of 
the General Statutes gives the Commission authority to regulate the 
services and operations of public utilities, including the right to mod- 
ify or abrogate private agreements between parties with respect to 
the operation of a public utility, "upon a showing that the contracts do 
not serve the public welfare." State ex  rel. Utils. Comm'n v. Carolina 
Water Sew., Inc., 149 N.C. App. 656, 657, 562 S.E.2d 60, 62 (2002); 
Buck Island, supra. 

Appellant argues that the contract modification was in error 
because there was no contiguous extension, since the modification 
was to allow CWS to extend service to  the franchise area. Because we 
determined above that the Commission did not err in finding that 
there was a contiguous extension, this argument no longer applies. 

Having reviewed the record and the arguments of the parties, we 
affirm the panel of the Commission. 

Affirmed. 

Judges McCULLOUGH and BRYANT concur. 
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TERESA H SATORRE, SHARON 0 LEE, THERESA K PUGH-MCQUEEN, KIM AMERI, 
PAMELA R ALMEIDA, SANDRA RANDOLPH, GLORIA P TODD, A ~ D  JACKIE G 
WATSON, PLAINTIFFS L NEW HANOVER COUNTY BOARD O F  COMMISSIONERS, 
NEW HANOVER COUNTY, ALLEN O'NEAL, COLNTI MA~AGER,  IN  HIS OFFICIAL 

CAPACITI, A ~ D  DAVID E RICE, NEU HANOLER C O U ~ T Y  H E ~ L T H  DIRECTOR, IN HIS OFFI- 
CIAL C4PACITY. D E F E U D ~ ~ T S  

NO. COA03-648 

(Filed 6 July 2004) 

1. Appeal and Error- appealability-denial of summary judg- 
ment-sovereign immunity-substantial right 

Although appeal from denial of summary judgment is an 
appeal from an interlocutory order and thus ordinarily not imme- 
diately appealable, the issue of sovereign immunity affects a sub- 
stantial right sufficient to warrant immediate appellate review. 

2. Immunity- sovereign-maintenance of courthouse-pub- 
lic officials liability exclusion 

A de novo review revealed that the trial court erred by 
denying defendants' and intervenors' motion for summary judg- 
ment arising out of the alleged improper maintenance of the per- 
tinent courthouse and by failing to find that defendants were 
insulated from liability under the doctrine of sovereign immun- 
ity, because the public officials liability exclusion in the per- 
tinent policy excludes the alleged negligence in this case from 
the general waiver of sovereign immunity in the general lia- 
bility coverage. 

3. Public Officers and Employees- health director-county 
manager-writ o f  mandamus-discretionary duties 

Summary judgment should have been granted in favor of the 
Health Director and County Manager denying plaintiffs' writ of 
mandamus, because: (1) the health director and county manager 
are public officials whose primary duties under their statutory 
posts are discretionary and generally beyond the reach of the 
extraordinary writ of mandamus; and (2) the duties sought by the 
writ of mandamus in this case were discretionary. 

Appeal by defendants and intervenor from a summary judgment 
order entered 30 December 2002 by Judge Jay D. Hockenbury in New 
Hanover County Superior Court. Heard in the Court of Appeals 25 
February 2004. 
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Shipman & Associates, L.L.P, by Gary K. Shipman and 
William G. Wright, for plaintiff appellees. 

Helms Mulliss & Wicker, I?L.L.C., by L. D. Simmons, 11, Robert 
A. Wicker, Henry L. Kitchin, Jr., and Jason D. Evans, for 
defendants appellants. 

Womble Carlyle Sandridge & Rice, I?L.L.C., by Mark A. Davis 
and Garth A. Gersten, for interwenor appellants. 

McCULLOUGH, Judge. 

On or about 8 March 2002, plaintiff-appellees ("plaintiffs") filed 
their lawsuit against New Hanover County and the individually named 
defendant appellants (collectively "defendants"). Plaintiffs are per- 
sons who were employed at the New Hanover County Courthouse in 
Wilmington. Defendants operate and maintain the courthouse as 
required by the laws of this state. Plaintiffs allege in their complaint 
that they have been injured due to the presence of mold, carbon 
monoxide, and other chemicals and irritants in the building. Plaintiffs 
allege that defendants "breached their duties owed to the plaintiffs, 
and were negligent, in that they: . . . failed to properly maintain the 
Courthouse[.]" They further maintain that David E. Rice (County 
Health Director) and Allen O'Neal (County Manager) should be 
ordered by writ of mandamus to investigate and abate noxious fumes 
and odors due to mold. 

At all times relevant to plaintiffs' claims, defendant New Hanover 
County participated in a risk pool administered by the North Carolina 
Counties Liabilities and Property Insurance Fund (the "Fund"). The 
Fund issued a package insurance policy containing a number of sep- 
arate coverages to the County, two of which are relevant to this case: 
the General Liability section (GL) and the Environmental Impairment 
Liability contract (EIL). The GL capped coverage at two million dol- 
lars per occurrence. The EIL capped coverage at fifty thousand dol- 
lars in the aggregate (meaning if one occurrence of an environmental 
impairment occurred where claims were more than fifty thousand 
dollars, then coverage under the EIL would be completely exhausted 
and the County is protected by sovereign immunity for any amount 
more, and any future occurrence). 

On or about 23 August 2002, defendants filed a motion for sum- 
mary judgment based on New Hanover County's sovereign immunity 
to the extent that the County had not waived such immunity by 
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obtaining insurance. Defendants argued that the fifty thousand dollar 
coverage provided for under the EIL contract has been exhausted, 
and therefore defendants are immune to claims beyond this value. On 
or about 19 November 2002, the Fund was permitted to intervene for 
the sole purpose of presenting the insurance coverage issue raised by 
the summary judgment motion. The Fund, supporting defendants' 
motion, acknowledged coverage under the EIL and that this coverage 
had been paid out and exhausted. 

The trial court, in its order denying summary judgment on 
the issue of insurance coverage,l concluded that defendant was 
not protected by the doctrine of sovereign immunity for claims 
alleged by plaintiffs equal to or less than two million dollars per 
occurrence. The court did so on the basis of finding that plain- 
tiff's bodilylpersonal injury and damages may be covered by the GL 
section of the Fund, and that these claims were not solely governed 
by the EIL contract. 

In this appeal, defendants and intervenor collectively .raise the 
issue that the trial court erred in not finding defendants insulated 
from liability under the doctrine of sovereign immunity. They allege 
the court ignored the plain wording of the "pollution exclusion" and 
"public officials liability" exclusion of the GL policy issued by the 
Fund. Defendants further raise the issue that the trial court erred in 
failing to grant summary judgment in their favor on plaintiffs' claims 
for a writ of mandamus. Based upon the analysis herein, we reverse 
the trial court's order denying summary judgment on the issue of sov- 
ereign immunity as to plaintiffs' claims; and on the issue of the writ 
of mandamus, we hold plaintiffs have alleged no violation or neglect 
of ministerial duties by the County Health Director that would be sub- 
ject to this extraordinary writ. 

[I] This is an appeal from the denial of summary judgment, and 
thus interlocutory. However, we take this appeal under N.C. Gen. 
Stat. § 7A-27(d)(l) as affecting a "substantial right." Where the 
appeal from an interlocutory order raises issues of sovereign immu- 
nity, such appeals affect a substantial right sufficient to warrant 
immediate appellate review. See Hedrick v. Rains, 121 N.C. App. 466, 
468, 466 S.E.2d 281, 283, aff 'd per curium, 344 N.C. 729, 477 S.E.2d 
171 (1996). 
- 

1. The trial court did grant summary judgment in favor of the plaintiffs' claim for 
relief for a Temporary and Permanent Injunction based upon defendants' alleged vio- 
lations of Article I, Section I of the Constitution of North Carolina. 
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Standard of Review 

[2] "[Tlhe standard of review on appeal from summary judgment is 
whether there is any genuine issue of material fact and whether the 
moving party is entitled to a judgment as a matter of law." Bruce- 
Terminix Co. v. Zurich Ins. Co., 130 N.C. App. 729, 733, 504 S.E.2d 
574, 577 (1998). "[Tlhe evidence presented by the parties must be 
viewed in the light most favorable to the non-movant." Id. 
Furthermore, we review de novo, as a question of law, the lower 
court's interpretation of an insurance policy's language. McLeod v. 
Nationwide Mutual Ins. Co., 115 N.C. App. 283, 289, 444 S.E.2d 487, 
491, disc. review denied, 337 N.C. 694, 448 S.E.2d 528 (1994). With 
this standard in mind. we turn to the issues of this case. 

Waiver of Sovereign Immunity By Liability Insurance 

Sovereign immunity bars claims brought against the state or its 
counties, "where the entity sued is being sued for the performance of 
a governmental, rather than a proprietary, function." Messick v. 
Catawba County, 110 N.C. App. 707, 714, 431 S.E.2d 489, 493, disc. 
review denied, 334 N.C. 621, 435 S.E.2d 336 (1993). The obligation of 
a county in this state to provide and maintain courthouses for the 
conducting of judicial proceedings is a duty imposed by statute. N.C. 
Gen. Stat. 5 7A-302 (2003). We have held that the operation of a court- 
house is viewed as a governmental function of a county acting in its 
role as a political subdivision. Doe v. Jenkins, 144 N.C. App. 131, 134, 
547 S.E.2d 124, 127 (2001), disc. review dismissed as  moot and disc. 
review denied, 355 N.C. 284, 560 S.E.2d 798, 799 (2002). 

"A county may, however, waive such immunity through the 
purchase of liability insurance." Id. "[I]mmunity is waived only to 
the extent that the [county] is indemnified by the insurance contract 
from liability for the acts alleged." Combs v. Town of Belhaven, 106 
N.C. App. 71, 73, 415 S.E.2d 91, 92 (1992); see also Dawes v. Nash 
Cty., 357 N.C. 442, 445-46, 584 S.E.2d 760, 762-63, reh'g denied, 357 
N.C. 511, 587 S.E.2d 417 (2003) (Our Supreme Court found Nash 
County's purchase of the GL section of a policy issued by the 
same Fund was a waiver of sovereign immunity, unless some specific 
exclusion applied.). 

In this case, it is uncontested that New Hanover County pur- 
chased a comprehensive insurance policy issued by the Fund cover- 
ing the time period in which the alleged acts of negligence took place. 
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This policy includes separate sections covering general liability and 
environmental impairment liability. 

The GL section of the policy provided two million dollars per 
occurrence for damages caused by the county resulting in per- 
sonalhodily injury. Subsection E of the GL contains exclusions to this 
coverage which, if applicable, specify non-waivers of immunity that 
might otherwise be waived under the GL. The two exclusions at issue 
in this case are the "pollution" exclusion and the "public officials lia- 
bility" exclusion. Because we find the public officials exclusion saved 
defendants from waiver of their sovereign immunity in this case, we 
need not address the issue of whether toxic mold falls within the def- 
inition of pollution in the GL's pollution exclusion. 

The Public Officials Liability Exclusion 

Defendants and intervenor contend that the "public officials lia- 
bility" exclusion, exclusion 13 of subsection E, excludes the alleged 
negligence in this case from the general waiver of sovereign immunity 
in the GL coverage. We agree. 

In Doe, the defendant county was alleged to have breached its 
duty to use reasonable care to protect lawful visitors against the rea- 
sonably foreseeable criminal acts of third parties while on the court- 
house premises. Doe, 144 N.C. App. at 131, 547 S.E.2d at 125. We held 
the following exclusion saved Orange County from liability to per- 
sons harmed by such acts, though the county had waived its sover- 
eign immunity by purchasing general liability coverage: 

15. Errors and Omissions 

to any liability for any actual or alleged error, misstatement, or 
misleading statement, act, or omission, or neglect or breach of 
duty by the Participant, or by any other person for whose acts the 
Participant is legally responsible arising out of the discharge of 
duties as a political subdivision or a duly elected or appointed 
member or official thereof. 

Id. at 132, 547 S.E.2d at 125. Under this exclusion, we held: 

The language of the exclusion in the present case unambiguously 
limits the coverage provided by the coverages contract. Relevant 
to plaintiff's complaint, the exclusion states explicitly that 
"coverage does not apply to . . . any liability for . . . neglect or 
breach of duty. . . arising out of the discharge of duties as a polit- 
ical subdivision . . . ." 
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Id. at 135, 547 S.E.2d at 127. The Court found this exclusion applied, 
and that Orange County had not waived liability for the criminal acts 
of third parties in its courthouse. 

In the case at bar, the language of the "public officials liability" 
exclusion is exactly that of the "Errors and Omissions" exclusion 
applied in Doe. The only differences in the language are the two 
exclusions' headings. In Doe we quoted a case from another jurisdic- 
tion stating, " '[aln insured is not entitled to read only the heading and 
ignore the operative language of the provision itself.' " Doe, 144 N.C. 
App. at 135, 547 S.E.2d at 127 (quoting Town of Wallingford v. 
Hartfort Acc. and Indem. Co., 649 A.2d 530, 533 (Conn. 1994). We 
find the operative language of the public officials exclusion in this 
case unambiguous. 

Plaintiffs claim defendants breached "a duty to provide a safe 
public building" by failing to properly maintain the Courthouse. 
Though criminal acts of third parties and the growth of toxic mold are 
wholly different events in kind, we cannot distinguish them under the 
operative language of the exclusion. Both fit within the operative lan- 
guage of the exclusion: "to any liability for any actual or alleged . . . 
breach of duty by the Participant . . . arising out of the discharge of 
duties as a political subdivision[.]" Therefore, we hold the operative 
language of the public officials exclusion retains defendants' sover- 
eign immunity from plaintiffs' claims of negl igen~e.~ 

Writ of Mandamus 

[3] In their final assignment of error, defendants and intervenor con- 
tend that there is no issue of material fact concerning plaintiffs' enti- 
tlement to a writ of mandamus. They argue that duties which plain- 
tiffs seek to enforce upon the Health Director are discretionary and 
not otherwise enforceable by a writ of mandamus. See Sutton v. 
Figgatt, 280 N.C. 89, 185 S.E.2d 97 (1971); Orange Co. v. Dept. of 
Transportation, 46 N.C. App. 350, 386, 265 S.E.2d 890, 913, disc. 

2. Plaintiffs distinguish Doe, stating: 

Doe is clearly distinguishable from the case sub judice in that [it] involved an 
assault on a courthouse visitor and the County's failure to provide security from 
an unknown assailant (government function). In the case, however, Plaintiffs' 
claims involve the County's failure to provide safe premises and a safe workplace 
(proprietary) [.I 

Plaintiffs' Brief, pg. 27, fn. 5. We disagree, however. Doe clearly holds that operation of 
a courthouse pursuant to statute is a governmental function. Doe, 144 N.C. App. a t  134, 
547 S.E.2d at  126. 
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review denied, 301 N.C. 94 (1980) (writ of mandamus only contem- 
plated for ministerial duties). Though this issue is most likely moot as 
there is uncontradicted evidence that the mold problem has been 
abated, for the interest of clarity and judicial economy we dispose of 
this assignment of error on the merits. We do so in holding that sum- 
mary judgment should have been granted in favor of the Health 
Director and County Manager denying plaintiffs' writ of mandamus. 

North Carolina courts have held that "public officers and public 
employees are generally afforded different protections under the law 
when sued in their individual capacities." Schmidt v. Breeden, 134 
N.C. App. 248, 258, 517 S.E.2d 171, 177-78 (1999). "[A] public official, 
engaged in the performance of governmental duties involving the 
exercise of judgment and discretion, may not be held personally 
liable for mere negligence in respect thereto." Smith v. Hefner, 235 
N.C. 1, 7, 68 S.E.2d 783, 787 (1952). The official may be held liable 
only if it is "alleged and proved that his act, or failure to act, was cor- 
rupt or malicious, or that he acted outside of and beyond the scope of 
his duties." Id. (citation omitted). 

A public officer is a position created by the constitution or 
statutes, where the official exercises a portion of the sovereign 
power, and exercises discretion under that power; public employees 
perform ministerial duties. Isenhour v. Hutto, 350 N.C. 601, 610,517 
S.E.2d 121, 127 (1999). The director of a county health department is 
a public officer set forth by statute. See N.C. Gen. Stat. # 130A-41 
(2003); Block v. County of Person, 141 N.C. App. 273, 281-82, 540 
S.E.2d 415, 421-22 (2000). Our Supreme Court has held: 

"An essential difference between a public office and mere 
employment is the fact that the duties of the incumbent of an 
office shall involve the exercise of some portion of sovereign 
power." Officers exercise a certain amount of discretion, while 
employees perform ministerial duties. Discretionary acts are 
those requiring personal deliberation, decision and judgment; 
duties are ministerial when they are "absolute, certain, and 
imperative, involving merely the execution of a specific duty aris- 
ing from fixed and designated facts." 

Hare v. Butler, 99 N.C. App. 693, 700, 394 S.E.2d 231, 236 (citations 
omitted), disc. review denied, 327 N.C. 634, 399 S.E.2d 121 (1990). 

The New Hanover County Health Director is a "public official" 
created by statute. The Director's duties for the most part are broad, 
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discretionary, and presumptively not ministerial or subject to the 
extraordinary writ of mandamus. The statutes cited by plaintiff alleg- 
ing Director Rice's failure to act are exactly of this broad and discre- 
tionary nature. See N.C. Gen. Stat. § 130A-41 (2003) (Powers and 
duties of local health director). No issue of material fact has been 
raised that Director Rice failed to carry out a ministerial duty. 
Additionally, there is uncontradicted evidence that Director Rice used 
sufficient discretion in exercising his portion of sovereign power con- 
cerning the mold issue at the Courthouse. Director Rice has moni- 
tored the County's extensive work at the Courthouse and overseen 
the activities of the Health Department's efforts to abate the mold. 
The County retained a qualified industrial hygienist to investigate the 
indoor air quality at the Courthouse and to supervise remediation of 
any problem areas. The County has successfully abated all areas of 
concern, and there are no longer air quality problems at the 
Courthouse threatening the public health. 

Applying this same analysis to County Manager O'Neal, we find 
no issue of material fact raised by plaintiffs that Mr. O'Neal has failed 
in carrying out a ministerial duty. See N.C. Gen. Stat. 5 15313-82 (2003) 
(powers and duties of a county manager). 

Conclusion 

In this opinion, we hold that the trial court should have granted 
summary judgment in favor of defendants on the ground that defend- 
ants had retained sovereign immunity under the "public officials lia- 
bility" exclusion of the GL policy for liability relating to breaching the 
duty to maintain a safe public building. Additionally, we hold that, 
because the Director of New Hanover County Health Department and 
the County Manager are "public officials," the primary duties under 
their statutory posts are discretionary and generally beyond the reach 
of the extraordinary writ of mandamus. The duties sought by the writ 
of mandamus in this case were discretionary. 

Therefore, we reverse the lower court's denial of summary judg- 
ment, and grant summary judgment in favor of defendants and inter- 
venors in accordance with this opinion on the issues of liability under 
the GL and the writ of mandamus. 

Reversed. 

Judges HUNTER and LEVINSON concur. 
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REBEKAH CHANTAY REVELS, PWIUTIFF 1. MISS AMERICA ORGANIZATION, MISS 
NORTH CAROLINA PAGEANT ORGANIZATION, INC., ALAN CLOUSE, BILLY 
DUNCAN, CHARLENE HAY, DOUG HUFF, TOM ROBERTS, DAVID CLEGG, 
BEVERLY ADAMS, AND CANDACE RUSSELL, DEFE~DANTS 

No. COA03-1194 

(Filed 6 July 2004) 

1. Arbitration and Mediation- choice of law in agreement- 
existence of agreement-threshold procedural question 

The trial court properly chose to apply the law of North 
Carolina rather than that of New Jersey to an arbitration question 
even though the arbitration agreement specified application of 
New Jersey law. Only one party signed the agreement and the 
existence of the agreement is a procedural issue. Procedural 
rights are determined by the law of the forum. 

2. Arbitration and Mediation- existence of agreement-doc- 
ument not signed by both parties 

The trial court's findings supported its conclusion that 
defendant did not show the existence of a written agreement to 
arbitrate where defendant did not sign the agreement and denied 
acceptance of the contract for purposes of defending the merits 
of plaintiff's claim. 

Appeal by defendant Miss America Organization from judgment 
entered 31 March 2003 by Judge Narley L. Cashwell in Wake County 
Superior Court. Heard in the Court of Appeals 26 May 2004. 

Barber & Wilson, PA., by Timothy C. Barber, Sean I: Partrick, 
Andrew H. D. Wilson, and Leslie Hickman-Loucks, for 
defendant-appellant Miss America Organization. 

Barry Nakell for plaintiff-appellee. 

ELMORE, Judge. 

In this appeal, we must determine whether the trial court erred 
in denying defendant Miss America Organization's (MAO) amended 
motion to compel arbitration of the dispute between MA0 and 
plaintiff Rebekah Chantay Revels. For the reasons stated herein, 
we conclude that the trial court did not err, and we affirm the trial 
court's order. 
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The factual and procedural background is as follows: On 22 June 
2002, plaintiff was designated "Miss North Carolina 2002" by defend- 
ant Miss North Carolina Pageant Organization, Inc. (MNCPO) after 
winning a public contest sponsored by MNCPO. MNCPO is a fran- 
chisee of MA0 pursuant to a document entitled "Miss America 
Organization Official Franchise Agreement," (the Franchise 
Agreement), the terms of which required MNCPO to conduct a public 
contest (the State Finals) to select Miss North Carolina and to pre- 
pare Miss North Carolina for participation in the Miss America 
pageant (the National Finals). In return, MA0 agreed to "accept the 
winner of the State Finals conducted by [MNCPO] . . . as a contestant 
in the National Finals provided that [MNCPO] has complied with the 
terms hereof and with such other rules and regulations as may be pro- 
mulgated from time to time by MAO." Plaintiff and MNCPO executed 
a document entitled "Miss North Carolina 2002 Contract" whereby 
plaintiff was recognized as Miss North Carolina 2002 and agreed 
to "represent the State of North Carolina and [MNCPO] in the 
[National Finals] . . . ." 

On 24 June 2002, following her selection as Miss North Carolina, 
plaintiff signed a document entitled "The Miss America Organization 
Application and Contract for Participation in the National Finals of 
the Miss America Competition" (the Application and Contract), which 
set forth plaintiff's duties and obligations regarding her competition 
in the National Finals. By signing the Application and Contract, plain- 
tiff represented, inter alia, that she was "of good moral character and 
[she had] not been involved at any time in any act of moral turpitude" 
and that she had "never. . . engaged in any activity. . . that is or could 
reasonably be characterized as dishonest, immoral, or indecent." The 
Application and Contract also contained the following provisions, 
which are at the heart of the present appeal: 

2.8.4. Attorney Review of Application and Contract. I have been 
given a sufficient opportunity to review this Application and 
Contract. . . . I have also had the opportunity to consult with an 
attorney of my own choosing to give me legal advice with regard 
to this Application and Contract. . . . (x) I have decided that I do 
not need to do so (check applicable choice). . . . 

6.10. Applicability of New Jersey Law. This Application and 
Contract and its attachments shall be construed and interpreted 
under the laws of the State of New Jersey. 
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6.12. Arbitration of Disputes. Any controversy or claim arising 
out of or relating to this Application and Contract or any breach 
thereof shall be submitted to arbitration in Atlantic City, New 
Jersey in accordance with the Rules of the American Arbitration 
Association. Judgment upon any award rendered by the arbitra- 
t o r ( ~ )  may be entered in any court having jurisdiction thereof. 
This section shall not in any way affect the rights of MA0 to (1) 
seek injunctive relief as provided in Section 6.9 of this 
Application and Contract, or (2) take any action permitted by this 
Application and Contract to enforce the eligibility standards of 
the Program in the event that time does not permit the comple- 
tion of an arbitration process before action must be taken. 

Significantly, the Application and Contract was signed by plaintiff, 
but was never signed by any representative of MAO. 

On 19 July 2002, MA0 received an anonymous e-mail, later deter- 
mined to have been sent by plaintiff's ex-boyfriend, implying that 
plaintiff had formerly cohabited with a "male non-relative" and that 
nude photographs of plaintiff existed. MA0 forwarded the e-mail to 
MNCPO. Thereafter, in a meeting with MNCPO's Board of Directors, 
plaintiff confirmed the existence of the photographs. On 22 July 2002, 
MAO's Board of Directors voted to ask plaintiff to resign as Miss 
North Carolina, and if plaintiff refused to resign, to exclude her from 
competing in the National Finals. After MAO's decision was conveyed 
to MNCPO, the MNCPO Board of Directors likewise voted to ask 
plaintiff to resign, and to terminate her reign as Miss North Carolina 
2002 if she did not. On 23 July 2002, plaintiff tendered her resignation 
as Miss North Carolina 2002. 

On 1 September 2002, Plaintiff commenced the litigation under- 
lying this appeal by filing a complaint, naming only MA0 as a party 
defendant, in Robeson County Superior Court. Plaintiff's complaint 
asserted claims for breach of contract and specific performance, 
and also sought injunctive relief. On 4 September 2002, Chief Justice 
I. Beverly Lake of the North Carolina Supreme Court entered an order 
designating the matter as an exceptional case pursuant to Rule 2.1 of 
the General Rules of Practice for Superior and District Courts, and 
assigned the case to the Honorable Narley L. Cashwell of Wake 
County Superior C0urt.l On 5 September 2002, MA0 filed a Notice of 

1. The record indicates that on 3 September 2002, Chief Justice Lake had also des- 
ignated a companion case, Revels v. Miss North Carolina Pageant Organization, File 
No. 02 CVS 11625, as an exceptional case and assigned it to Judge Cashwell. 
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Removal in the United States District Court for the Eastern District of 
North Carolina, Southern Division, removing the matter to federal 
court on the basis of diversity of c i t izen~hip .~  On 6 September 2002, 
MA0 filed (1) a Motion to Dismiss and Answer, and (2) a Motion to 
Compel Arbitration. Following an evidentiary hearing, the Honorable 
James C. Fox, Senior United States District Judge, denied plaintiff's 
motion for a preliminary injunction by order entered 19 September 
2002. MAO's motion to compel arbitration was held in abeyance pend- 
ing plaintiff's response. 

On 21 October 2002, plaintiff filed a Motion For Leave to File First 
Amended Complaint, by which plaintiff sought to add as parties 
defendant MNCPO and the individual members of its Board of 
Directors and Executive C~mrn i t t ee .~  Plaintiff also sought to assert 
additional claims against MAO. On 5 December 2002, Judge Fox 
entered an order which allowed plaintiff's motion to amend, and, 
because addition of the new parties defendant destroyed diversity of 
citizenship, remanded the case to Robeson County Superior C o ~ r t . ~  

In pleading her breach of contract claim against MA0 in the 
amended complaint, plaintiff specifically alleged that "Plaintiff and 
Defendants MA0 and MNCPO entered into the [Application and 
Contract]." Plaintiff's breach of contract claim against MA0 is there- 
fore grounded, at least in part, on the assertion that the Application 
and Contract-which contained an arbitration clause as set forth 
above and was signed by plaintiff, but not by MAO-represents a 
valid and binding agreement between plaintiff and MAO. In its 
amended answer to plaintiff's first amended complaint MA0 

2. MA0 is a non-profit corporation organized under the laws of the state of New 
Jersey, with its principal place of business in Atlantic City, New Jersey. 

3. At the time of the events g i~ ing  rise to the underlying litigation, Defendants 
Alan Clouse, Billy Duncan, Charlene Hay, Doug Huff, and Tom Roberts collectively 
comprised MNCPO's Board of Directors, and defendants David Clegg, Beverly Adams, 
and Candace Russell were members of MNCPO's Executive Committee. MNCPO is a 
North Carolina nonprofit corporation, and each of the individual defendants are citi- 
zens and residents of North Carolina. Neither MNCPO nor any of the indibldual defend- 
ants are parties to the instant appeal. 

4. At the time Judge Fox entered his 5 December 2002 order, he had apparently 
received neither a copy of Chief Justice Lake's 4 September 2002 order designating the 
case as exceptional, nor a copy of Robeson County Senior Resident Superior Court 
Judge Robert F. Floyd, Jr.'s 4 September 2002 order transferring the matter from 
Robeson to Wake County. By entry on 8 January 2003 of an Administrative Order Re- 
Activating Case, the Honorable Donald W. Stephens ordered that "all papers shall be 
filed and proceedings conducted in Wake County unless Judge Cashwell notifies the 
parties otherwise." 
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acknowledged only that plaintiff signed the Application and Contract. 
For purposes of defending against the merits of plaintiff's breach of 
contract claim, MA0 asserted therein, and continues to assert before 
this Court, that the Application and Contract does not represent a 
valid and binding agreement between MA0 and plaintiff. 

On 17 January 2003, MA0 filed an Amended Motion to Compel 
Arbitration "pursuant to [the Application and Contract] signed by 
Plaintiff. . . on or about June 24, 2002[.In In support of its motion, 
MA0 alleged that "on or about June 24, 2002, Plaintiff. . . signed [the 
Application and Contract][,]" and "pursuant to Section 6.12 [of the 
Application and Contract], any controversy or claim arising out of or 
relating to the application and contract or any breach thereof shall be 
submitted to arbitration in Atlantic City, New Jersey . . . ." 

MAO's amended motion to compel arbitration came on for hear- 
ing before Judge Cashwell on 3 February, 2003. By order entered 31 
March 2003, Judge Cashwell denied MAO's motion to compel ar- 
bitration. Judge Cashwell's order contained the following pertinent 
findings of fact: 

17. In her original and amended Complaints the Plaintiff has 
alleged and asserted the existence of a written contract between 
the Plaintiff and MAO. Specifically, the Plaintiff has alleged and 
asserted that Exhibit C (Court's Exhibit 1) to her First Amended 
Complaint [the Application and Contract] is a copy of that con- 
tract. While Court's Exhibit 1 does not bear the signature of an 
agent or representative of MA0 showing acceptance of same, the 
Plaintiff has alleged in conclusory language without supporting 
factual allegations that MA0 accepted this contract. 

18. [The Application and Contract] provides in pertinent 
part[] . . . [that] [alny controversy or claim arising out of or relat- 
ing to this Application and Contract or any breach thereof shall 
be submitted to arbitration in Atlantic City, New Jersey . . . . 

19. The Plaintiff asserts two approaches in arguing her oppo- 
sition to MAO's Amended Motion to Compel Arbitration. Under 
neither approach does the Plaintiff deny the existence of a 
contract, [the Application and Contract], between the Plaintiff 
and MAO. 

20. Under her first approach the Plaintiff argues the 
Amended Motion to Compel Arbitration should be denied 
because MA0 has denied in its Amended Answer that [the 
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Application and Contract] is a contract between MA0 and 
Plaintiff and further that MA0 has denied accepting same and 
acting in reliance on it as a valid contract binding on MA0 and 
thusly MA0 has not carried its burden of satisfying the require- 
ment of N.C.G.S. [ § ]  1-567.3 of "showing an agreement described 
in G.S. 1-567.2." 

24. The [Application and Contract] does not show on its face 
that the document was accepted by MA0 as a contract and MA0 
has denied acceptance of same. MA0 has not shown the exist- 
ence of a contract containing an arbitration agreement between 
MA0 and the Plaintiff. 

Based on these findings, Judge Cashwell concluded that "MA0 
has not satisfied the requirements of N.C.G.S. 1-567.3(a)[In to prove 
the existence of a written agreement between plaintiff and MA0 to 
arbitrate, and denied MAO's amended motion to compel arbitration. 
From this order, MA0 now appeals. 

At the outset, we note that "an order denying arbitration, 
although interlocutory, is immediately appealable because it involves 
a substantial right which might be lost if appeal is delayed." Prime 
South Homes v. Byrd, 102 N.C. App. 255, 258, 401 S.E.2d 822, 825 
(1991); see also Park v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 
159 N.C. App. 120, 582 S.E.2d 375, 377 (2003). "[Tlhe first task of a 
court asked to compel arbitration of a dispute is to determine 
whether the parties agreed to arbitrate that dispute." Mitsubishi 
Motors v. Soler Chrysler-Plymouth, 473 U.S. 614, 626, 87 L. Ed. 2d 
444,454 (1985); see also Routh v. Snap-On Tools Gorp., 108 N.C. App. 
268, 271-72, 423 S.E.2d 791, 794 (1992). 

hL4O contends that the trial court erred by denying its amended 
motion to compel arbitration on the grounds that the arbitration 
clause in the Application and Contract, which was signed by plaintiff 
but not by any representative of MAO, evidenced an agreement by the 
parties to submit any dispute arising out of the Application and 
Contract to arbitration. We disagree. 

[I] We must first address MAO's contention that the trial court erro- 
neously applied North Carolina law in determining whether the par- 
ties had in fact agreed to arbitrate their dispute. MA0 argues that 
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because the Application and Contract contains a provision stating 
that it "shall be construed and interpreted under the laws of the State 
of New Jersey[,]" the trial court was required to apply New Jersey law 
in determining whether an agreement to arbitrate existed. However, 
in order to determine whether the parties had agreed to arbitrate 
their dispute, the facts of the present case required the trial court not 
to interpret, construe, or otherwise determine the validity of the 
Application and Contract's arbitration clause, but rather to determine 
whether the parties had mutually agreed to be bound by the 
Application and Contract itself, specifically the arbitration clause 
contained therein. Because the existence of such an agreement is a 
threshold requirement to compel arbitration, see Mitsubishi Motors, 
473 U.S. at 626,87 L. Ed. 2d at 454, we discern this to be a procedural, 
rather than substantive, issue. "Our traditional conflict of laws rule is 
that matters affecting the substantial rights of the parties are deter- 
mined by lex loci, the law of the situs of the claim, and remedial or 
procedural rights are determined by lex fori, the law of the forum." 
Boudreau v. Baughman, 322 N.C. 331, 335, 368 S.E.2d 849, 853-54 
(1988). Thus, we conclude that the trial court's application of North 
Carolina law was proper. Sears Roebuck and Co. v. Avery, 163 N.C. 
App. 207, 211, 593 S.E.2d 424, 428 (2004) (applying Arizona law, pur- 
suant to choice of law provision in undisputed contract between the 
parties, to interpret and determine validity of arbitration clause also 
contained therein); Park v. Merrill Lynch, Pierce, Fenner & Smith, 
Inc., 159 N.C. App. 120, 122-23, 582 S.E.2d 375, 378 (2003) (same, 
applying New York law). 

[2] Pursuant to N.C. Gen. Stat. 3 1-567.2(a) (2003) (Repealed by 
Session Laws 2003-345, s.1, effective January 1, 2004 and applicable 
to agreements to arbitrate made on or after that date), "Two or more 
parties . . . may include in a written contract a provision for the set- 
tlement by arbitration of any controversy thereafter arising between 
them relating to such contract or the failure or refusal to perform the 
whole or  any part thereof." (Emphasis added) In addition, N.C. Gen. 
Stat. 3 1-567.3(a) (2003) (Repealed by Session Laws 2003-345, s.1, 
effective January 1, 2004 and applicable to agreements to arbitrate 
made on or after that date) provides in pertinent part as follows: 

On application of a party showing a n  agreement described i n  
G.S. 1-567.2; and the opposing party's refusal to arbitrate, the 
court shall order the parties to proceed with arbitration, but if the 
opposing party denies the existence of the agreement to arbitrate, 
the court shall proceed summarily to the determination of the 
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issue so raised and shall order arbitration if found for the mov- 
ing party, otherwise, the application shall be denied.5 (Empha- 
sis added) 

MA0 argues that its burden under N.C. Gen. Stat. 5 1-567.3 of 
showing a written agreement to arbitrate has been met by plaintiff's 
own pleadings, which uniformly allege the existence of a valid and 
binding contract between plaintiff and MA0 in the form of the 
Application and Contract, which contains an arbitration clause. We 
are not persuaded by this argument. 

In a recent opinion affirming the trial court's denial of a motion to 
compel arbitration, this Court stated as  follows: 

"The question of whether a dispute is subject to arbitration is an 
issue for judicial determination." [Raspet v. Buck, 147 N.C. App. 
133, 136, 554 S.E.2d 676, 678 (2001) (citing AT&T Technologies v. 
Communications Workers, 475 U.S. 643,89 L. Ed. 2d 648 (1986))). 
This determination involves a two-step analysis requiring the trial 
court to "ascertain both (I) whether the parties had a valid agree- 
ment to arbitrate, and also (2) whether 'the specific dispute falls 
within the substantive scope of that agreement.' " Raspet, 147 
N.C. App. at 136, 554 S.E.2d at 678 (quoting PaineWebber Inc. v. 
Hartmann, 921 F.2d 507, 511 (3d Cir. 1990)). 

A dispute can only be settled by arbitration if a valid arbitration 
agreement exists. N.C.G.S. # 1-567.2 (2001). "The party seeking 
arbitration must show that the parties mutually agreed to arbi- 
trate their disputes." Routh v. Snap-On Tools Corp., 108 N.C. App. 
268, 271-72, 423 S.E.2d 791, 794 (1992); see Thornpson v. Norfolk 
S. Ry. Go., 140 N.C. App. 115,120,535 S.E.2d 397,400 (2000). "The 
trial court's findings regarding the existence of an arbitration 
agreement are conclusive on appeal where supported by compe- 
tent evidence, even where the evidence might have supported 
findings to the contrary." Sciolino v. TD Waterhouse Investor 
Sems., Inc., 149 N.C. App. 642, 645, 562 S.E.2d 64, 66 (citing 
Routh, 108 N.C. App. at 272, 423 S.E.2d at 7941, disc. review 
denied, 356 N.C. 167, 568 S.E.2d 611 (2002). However, the trial 
court's determination of whether a dispute is subject to arbitra- 
tion is a conclusion of law that is reviewable de novo on appeal. 

5 .  Because it is undisputed that the purported agreement to arbitrate in this case 
was made. if at all, before 1 January 2004, N.C. Gen. Stat. 5 1-567.2(a) and N.C. Gen. 
Stat. B 1-567.3(a) are applicable to the present case. 



IN THE COURT OF APPEALS 189 

HOME SAV. BANK v. COLONIAL AM. CAS. & SURETY CO. 

[ I 6 5  N.C. App. 189 (2004)] 

Raspet, 147 N.C. App. at 136, 554 S.E.2d at 678; Brevorka v. Wove 
Constr., Inc., 155 N.C. App. 353, 356, 573 S.E.2d 656, 659 (2002)) 
disc. review denied, 357 N.C. 61, 579 S.E.2d 385 (2003). 

Slaughter v. Swicegood, 162 N.C. App. 457, 461, 591 S.E.2d 577, 
580 (2004). 

In the present case, our review of the record indicates there is 
competent evidence to support the trial court's findings that the 
Application and Contract "does not bear the signature of an agent or 
representative of MA0 showing acceptance of same" and "does not 
show on its face that the document was accepted by MA0 as a con- 
tract and MA0 has denied acceptance of same." It is undisputed that 
the Application and Contract was not signed by MAO. Moreover, it is 
clear from MAO's pleadings and the arguments of its counsel that, for 
purposes of defending against the merits of plaintiff's breach of con- 
tract claims, MA0 has throughout this litigation denied acceptance of 
the Application and Contract as a contract between itself and plain- 
tiff. Because the arbitration clause contained within the Application 
and Contract was the sole basis for MAO's amended motion to com- 
pel arbitration, we hold that the trial court's findings support its con- 
clusion that MA0 failed to carry its burden of proving the existence 
of a written agreement between plaintiff and MA0 to arbitrate, as 
required by N.C. Gen. Stat. # 1-567.3(a). Accordingly, the trial court's 
order denying MAO's amended motion to compel arbitration is 

Affirmed. 

Judges McGEE and McCULLOUGH concur. 

HOME SAVINGS BANK. SSB O F  EDEN, PMUTIFF v. COLONIAL AMERICAN CASU- 
ALTY AND SURETY COMPANY, ~ N D  COMMUNITY BANK SERVICES, IKC., 

No. COA03-1110 

(Filed G July 2004) 

1. Insurance- fidelity bond-ambiguous language-knowl- 
edge of dishonest act-interpreted for insured 

Ambiguous language in a fidelity bond was correctly inter- 
preted for the insured, and summary judgment was correctly 
granted for plaintiff, where a bank contended that a provision 
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ending coverage when it first learned of a dishonest act by an 
employee applied only to knowledge gained after the bond 
became effective, while defendant-insurer contended that the 
provision applied to knowledge gained at any time. 

2. Appeal and Error- cross-appeal-mootness 
A cross-appeal was moot where it was dependent on another 

issue correctly resolved for plaintiff by the trial court. 

Appeal by defendant Colonial American Casualty and Surety 
Company, and cross-appeal by plaintiff, from memorandum and order 
entered 21 April 2003 and judgment entered 12 May 2003 by Judge 
Judson D. DeRamus, Jr. in Rockingham County Superior Court. Heard 
in the Court of Appeals 28 April 2004. 

Forman Roassabi Black, PA., by I: Keith Black, and Wright, 
Robinson, Osthimer & Tatum, by Thomas S. Schaufelberger, pro 
hac vice, for defendant-appellant Colonial American Casualty 
and Surety Company, and for defendant/cl-oss-appellee Com- 
munity Bank Services, Inc. 

Pinto Coates Kyre & Brown, PL.L.C., by David L. Brown and 
Deborah J. Bowers, for plaintiff-uppellee/cross-appellant. 

ELMORE, Judge. 

Defendant Colonial American Casualty and Surety Company 
(Colonial) appeals from judgment entered following a memorandum 
and order denying its motion for summary judgment against plaintiff 
Home Savings Bank, SSB of Eden (Home Savings), and granting sum- 
mary judgment in favor of Home Savings against Colonial. Home 
Savings cross-appeals from that portion of the memorandum and 
order granting summary judgment in favor of defendant Community 
Bank Services, Inc. (Community) against Home Savings. For the rea- 
sons stated below, we (1) affirm the memorandum and order granting 
summary judgment in favor of Home Savings against Colonial, and 
therefore affirm the subsequent judgment, and (2) dismiss Home 
Savings' cross-appeal as moot. 

The relevant facts are as follows: Colonial sold to Home Sav- 
ings, a North Carolina State Savings Bank, a fidelity bond effective 
for the period 1 January 2001 to 1 January 2002. The bond was sold 
to Home Savings by and through Colonial's agent, Community. The 
bond provided, among other things, for indemnification of Home 
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Savings in the event of a loss caused by dishonest or fraudulent acts 
committed by an employee, subject to certain limitations expressly 
contained therein. 

Colonial required Home Savings to complete an application 
before agreeing to issue the bond. On 8 December 2000, Home 
Savings' President, W. Thomas Flynt, met with a representative of 
broker Community and completed the application for bond cov- 
erage. In its written discovery responses, Colonial stated that it 
drafted the application, which "basically follows" a standard form 
widely used in the bond industry. Flynt testified at his deposition that 
he responded truthfully to each question on the application. The 
application for bond coverage did not contain any questions asking if 
Home Savings was aware of any prior dishonest or fraudulent con- 
duct on the part of its employees, and Home Savings did not divulge 
any such knowledge. 

At the inception of the bond's coverage period on 1 January 2001, 
Marsha Rice Gibson was employed by Home Savings as an assistant 
vice president. Gibson had worked for Home Savings since October 
1984, when she was hired as a teller. In 1985, Home Savings' manage- 
ment became aware that Gibson had been convicted in 1981 of 
embezzling funds from a previous employer, Northwestern Bank.l 
After obtaining assurances in August 1981 from its fidelity bond car- 
rier at the time, CNA Insurance, that Gibson would continue to be 
covered as an insured employee under its then-current fidelity bond, 
Home Savings retained Gibson as an employee. Gibson remained in 
the employ of Home Savings until May 2001, when it was discovered 
that Gibson had, over several years, embezzled over one million dol- 
lars from certain customer accounts at Home Savings2 On 2 July 
2001, Gibson entered a plea of guilty in federal court to one count of 
"theft, embezzlement, misapplication by a bank official." 

Home Savings thereafter made a claim under the bond for the loss 
caused by Gibson's embezzlement and submitted supporting docu- 

1. Gibson did not disclose her embezzlement conviction on her application for 
employment with Home Savings, instead stating that she left Northwestern's employ 
because she was getting married. After Gibson made restitution and served almost 
three years of probation, the United States District Court for the Middle District of 
North Carolina entered a "Certificate of Vacation of Conviction" with respect to 
Gibson's 1981 conviction on 2 May 1984, approximately five months prior to Gibson's 
employment by Home Savings. 

2. The total amount embezzled by Gibson was later determined to be 
$1,745,562.21. 
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mentation as requested by Colonial. By letter to Home Savings dated 
12 November 2001, Sandra M. Bourbon, claims counsel for Colonial's 
parent company, Zurich North America, rejected Home Savings' 
claim, noting that Home Savings was aware of Gibson's 1981 embez- 
zlement conviction at the time Colonial issued the 2001-2002 bond. As 
the sole basis for rejecting Home Savings' claim, Bourbon's letter 
cited language contained in Section 12 of the bond, which provided in 
pertinent part as follows: 

This bond terminates as to any employee or any partner, officer, 
or employee of any processor (a) as soon as any director, titled 
officer or risk manager of any Insured not in collusion with such 
person learns of any dishonest or fraudulent act committed by 
such person at any time, whether in the employment of the 
Insured or otherwise, whether or not of the type covered under 
Insuring Agreement (A), against the Insured or any other person 
or entity . . . . 

Termination of the bond as to any Insured terminates liability for 
any loss sustained by such Insured which is discovered after the 
effective date of such termination. 

In closing, Bourbon's letter stated "we conclude that [Home Savings'] 
claim would not be covered under the bond, as the coverage pertain- 
ing to Marsha Rice Gibson was terminated once the bank became 
aware of her prior dishonesty." 

Home Savings responded by filing a complaint in Rockingham 
County Superior Court on 5 April 2002, seeking a declaratory judg- 
ment obligating Colonial to pay Home Savings the policy limits of lia- 
bility under the bond and asserting a claim for breach of contract 
against Colonial, and also bringing claims against bond broker 
Community for breach of contract, breach of fiduciary duty, and neg- 
ligence. On 8 August 2002, the trial court denied the respective 
motions to dismiss brought by defendants Colonial and Community 
pursuant to N.C. Gen. Stat. $ 1A-1, Rule 12(b)(6). On 24 March 2003, 
defendants Colonial and Community each filed motions for summary 
judgment. On 2 April 2003, Home Savings filed a cross-motion for 
summary judgment against Colonial, asserting specifically that Home 
Savings "is entitled to recover for its loss under the terms of the appli- 
cable fidelity bond up to the limits of the bond." 
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On 14 April 2003, a hearing was held on the cross-motions for 
summary judgment of Home Savings and Colonial, and on 
Community's motion for summary judgment. By its memorandum and 
order entered 21 April 2003, the trial court: (1) denied Colonial's 
motion for summary judgment against Home Savings; ( 2 )  allowed 
Home Savings' motion for summary judgment against Colonial; (3) 
allowed Community's motion for summary judgment; and (4) denied 
Home Savings' motion for summary judgment against Con~munity.~ 
Regarding the cross-motions of Colonial and Home Savings, the trial 
court stated as follows: 

These parties disagree about the language in the policy's 
"TERMINATION OR CANCELLATION" section on pages 20 and 21 
[of the bond] . . . which reads in pertinent part, "(t)his bond ter- 
minates as to any employee o r .  . . officer. . . as soon as any direc- 
tor, titled officer or risk manager of any Insured not in collusion 
with such person learns of any dishonest or fraudulent act com- 
mitted by such person at any time. . . ." The disagreement centers 
on the words "as soon as . . . learns." 

[Home Savings] contends that this language pertains only to 
knowledge first obtained after the policy's effective date. 
Defendant Colonial contends that it also pertains to knowledge of 
dishonesty of the employee obtained for the first time by [Home 
Savings] in 1985. 

[Home Savings'] contention that the language "as soon as . . . 
learns" implies learning or discovery after the effective date of 
the policy is a reasonable one in the context here in which a new 
policy is being issued by a new insurer, and the new insurer has 
not been misled as of the effective date by the insured in the pre- 
ceding application. If the language in question is not clear as con- 
tended by [Home Savings], then it is at least ambiguous and must 
be construed in [Home Savings'] favor. 

3 The record mdlcates that Home Sa~ ings  d ~ d  not actually mole for summary 
judgment agalnst Commun~ty, but rather opposed Communlty's mot~on for summary 
judgment, argulng that materlal Issues of fact ex~sted ulth respect to these claims In 
allow~ng Communlty's motlon and purport~ng to deny Home Sallngs' 'mot~on" w ~ t h  
respect to Community, the t r~a l  court noted In ~ t s  memorandum and order that "the 
conclusion that summary judgment is appropriate agalnst defendant Colonla1 negates 
any alternative liablhty of defendant Community dependent upon a lack of colerage hy 
defendant Colon~al " 
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Thereafter, on 12 May 2003, the trial court entered judgment in 
favor of Home Savings against Colonial in the amount of 
$1,000,000.00, representing the principal sum due under the bond, 
plus interest and costs. 

Colonial now appeals from the 21 April 2003 memorandum and 
order allowing Home Savings' motion for summary judgment, and the 
subsequent judgment entered 12 May 2003. Home Savings cross- 
appeals from the 21 April 2003 memorandum and order granting sum- 
mary judgment in favor of Community. 

Standard of Review 

Summary judgment is properly granted where "the pleadings, 
depositions, answers to interrogatories, and admissions on file, 
together with the affidavits, if any, show that there is no genuine issue 
as to any material fact and that any party is entitled to a judgment as 
a matter of law." N.C. Gen. Stat. 9 1A-1, Rule 56(c) (2003). "On appeal, 
this Court's standard of review involves a two-step determination of 
whether (I) the relevant evidence establishes the absence of a gen- 
uine issue as to any material fact, and (2) either party is entitled to 
judgment as a matter of law." Guthrie v. Conroy, 152 N.C. App. 15, 21, 
567 S.E.2d 403, 408 (2002) (citations omitted). 

Colonial's Appeal 

[I] In the present controversy between Colonial and Home Savings, 
neither party contends that any material facts are in dispute. Rather, 
the parties' dispute arises from their differing interpretations of the 
bond's terms, specifically the language concerning termination of 
coverage as to any employee upon Home Savings learning that the 
employee has committed a dishonest or fraudulent act. In its lone 
assignment of error, Colonial argues the trial court erred in ruling 
that because Home Savings first learned of Gibson's 1981 embezzle- 
ment before the bond's coverage period commenced, as a matter of 
law the termination clause did not disqualify Gibson from cover- 
age, resulting in coverage under the bond for the loss caused by 
Gibson's subsequent embezzlement. Colonial contends that the ter- 
mination clause must be interpreted to disqualify Gibson from cover- 
age, essentially arguing that the bond terminated as to Gibson at its 
inception because Home Savings was aware before the coverage 
period began of her prior dishonest conduct. We disagree with 
Colonial's assertions. 
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Colonial urges this Court to resolve the controversy in its favor by 
adopting the construction of the bond's termination clause it advo- 
cated unsuccessfully before the trial court. Simply put, Colonial ar- 
gues that the termination clause operates to disqualify from coverage 
any employee whom Home Savings knows to have committed a dis- 
honest act, regardless of whether Home Savings first learned of the 
act before or after the bond's coverage period commenced. Home 
Savings maintains the trial court correctly construed the termination 
clause as requiring that it discover, for the first time only after com- 
mencement of the coverage period, an employee's dishonest conduct 
in order for the bond coverage to terminate as to that employee. 

At the outset, we note that in North Carolina, fidelity bonds "are 
in the nature of contracts of insurance, and are subject to rules of 
construction applicable to insurance policies generally." Thomas & 
Howard Co. of Shelby, Inc. v. American Mut. Liability Ins. Co., 241 
N.C. 109, 113, 84 S.E.2d 337, 340 (1954). It is well-settled in North 
Carolina that: 

'[wlhere the language used in the policy is ambiguous and rea- 
sonably susceptible to more than one interpretation, judicial con- 
struction is necessary.' If there is  uncertainty or  ambiguity i n  
the language of a n  insurance policy regarding whether certain 
provisions impose liability, the language should be resolved i n  
the insured's favor. Moreover, exclusions from liability are not 
favored, and are to be strictly construed against the insurer. 

Eatman Leasing, Inc. v. Empire Fire & Marine Ins. Co., 145 N.C. 
App. 278, 281, 550 S.E.2d 271, 273 (2001), rev. denied, 356 N.C. 298, 
570 S.E.2d 503, (2002) (emphasis added). 

Our Supreme Court has stated as follows regarding judicial con- 
struction of fidelity bond language: 

[W]e must place such bonds in the general class of insurance poli- 
cies, and construe them upon the same general principles; that is, 
most strongly against the company, and most favorably to their 
general intent and essential purpose. In [American Surety Co. v. 
Pauly, 170 U.S. 133, 42 L. Ed. 977 (1898)], Justice Harlan, speak- 
ing for a unanimous Court, says on page 144: "If, looking at all its 
provisions, the bond is fairly and reasonably susceptible of two 
constructions, one favorable to the bank and the other favorable 
to the surety company, the former, if consistent with the objects 
for which the bond was given, must be adopted, and this for the 
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reason that the instrument which the Court is invited to interpret 
was drawn by the attorneys, officers, or agents of the surety com- 
pany. This is a well-established rule in the law of insurance." 

Bank of Tarboro v. Fidelity and Deposit Co., 128 N.C. 271, 275-76, 38 
S.E. 908,910 (1901) (citations omitted). Moreover, our Supreme Court 
has further stated that in construing fidelity bond terms, "if the lan- 
guage of the instrument or instruments is ambiguous, they must be 
construed most strongly against the [insurer], who chose words to 
suit itself and sold them to the bank for compensation for the purpose 
of indemnifying against loss occasioned by unfaithful officers." Hood 
u. Davidson, 207 N.C. 329, 334, 177 S.E. 5, 9 (1934). 

We have carefully examined the language of the fidelity bond at 
issue in the present case with the foregoing principles in mind. We 
agree with the trial court's conclusion that the construction of the ter- 
mination clause advanced by Home Savings-i.e., that coverage as to 
any employee under the bond only terminates where Home Savings 
initially discovers, after the coverage period's commencement,  the 
employee's dishonest conduct-is a reasonable one. Significantly, the 
termination clause provides that the bond "terminates . . . as soon as" 
Home Savings "learns" of any dishonest conduct by an empl-oyee. Use 
of the present, rather than past, tense here suggests an intent by the 
parties that coverage under the bond must first commence before dis- 
covery of an employee's dishonest conduct will operate to terminate 
it. This interpretation is supported by the deposition testimony of 
Colonial's claims counsel, Bourbon, that "you have to have the bond 
for the coverage to terminate . . . you have to have the bond issued 
before . . . the termination provision can apply to the bond claim." 

We conclude that a reasonable reading of the termination clause 
"could produce either the reading offered by [Home Savings] or the 
reading offered by [Colonial]; therefore, the policy is ambiguous." 
Scottsdale Ins.  Co. v. Travelers Indem. Co., 152 N.C. App. 231, 234, 
566 S.E.2d 748, 750 (2002); see also Wachovia Bank & k s t  Co. v. 
Westchester Fire Insurance Co., 276 N.C. 348, 354, 172 S.E.2d 518, 
522 (1970) ("ambiguity in the terms of an insurance policy is not 
established. . . unless, in the opinion of the court, the language of the 
policy is fairly and reasonably susceptible to either of the construc- 
tions for which the parties contend.") There was evidence before the 
trial court, in the form of Colonial's discovery responses, that 
"Colonial drafted the . . . bond[,]" the text of which "derives primarily 
from the Surety Association of America ("SAA") Standard Form 24" 
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and which "Colonial then enhanced . . . with those changes routinely 
being offered in the marketplace." With respect to the termination 
clause presently at issue, Colonial's discovery responses specifically 
acknowledge, and Sandra Bourbon, Colonial's 30(b)(6) designee, con- 
firmed in her deposition, that Colonial modified that part of the 
Standard Form 24's language, albeit not in a way material to the por- 
tions of that clause giving rise to the parties' present dispute. 

Based on the principles endorsed by our Supreme Court regard- 
ing construction of fidelity bond language in Bank of Tarboro v. 
Fidelity and Deposit Co., supra, and Hood v. Davidson, supra, as 
well as on the well-settled principle that ambiguous terms in a policy 
of insurance are to be resolved in the insured's favor, see Eatman 
Leasing, Inc. v. Empire Fire & Marine Ins. Co., supra, we conclude 
that the trial court did not err in determining that the termination 
clause did not operate to disqualify Gibson from coverage under the 
bond. We affirm the trial court's order for summary judgment in favor 
of Home Savings and the subsequent entry of judgment against 
Colonial. 

Home Savings' Cross-Appeal 

[2] In granting bond broker Community's cross-motion for summary 
judgment against Home Savings, the trial court stated as follows in its 
memorandum and order entered 21 April 2003: 

As to the summary judgment motions pertaining to defendant 
Community Bank Services, Inc., the conclusion that summary 
judgment is appropriate against defendant Colonial [in favor of 
Home Savings] negates any alternative liability of defendant 
Community dependent upon a lack of coverage by defendant 
Colonial, therefore . . . defendant Community's cross motion 
[is] allowed. 

We conclude that by affirming the trial court's grant of summary 
judgment in favor of Home Savings, Home Savings' cross-appeal with 
respect to Community is rendered moot and is hereby dismissed. "A 
case is 'moot' when a determination is sought on a matter which, 
when rendered, cannot have any practical effect on the existing con- 
troversy." Roberts v. Madison County Realtow Ass'n, 344 N.C. 394, 
398-99, 474 S.E.2d 783, 787 (1996); see also I n  re Peoples, 296 N.C. 
109, 147, 250 S.E.2d 890, 912 (1978) ("Whenever, during the course of 
litigation it develops that the relief sought has been granted or that 
the questions originally in controversy between the parties are no 
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longer at issue, the case should be dismissed[.]"), cert. denied, 442 
U.S. 929. 61 L. Ed. 2d 297. 

Affirmed in part and dismissed in part. 

Judges BRYANT and GEER concur. 

IN THE MATTER OF: APPEAL OF WEAVER INVESTMENT COMPANY FROM THE DECI- 

SION OF THE AWMASCE COUNTY BOARD OF EQ~~.~LIZATIOS AND REVIEW CONCERSING REAL 

PROPERTY TAXATION FOR TAX YEAR 2001 

No. COA03-1226 

(Filed G July 2004) 

Taxation- property-appraisal value-cost approach-income 
approach 

A whole record test revealed that the Property Tax 
Commission did not err by relying on an independent appraiser's 
determination of property value to determine that the true value 
of taxpayer's hotel property was $2,880,000 instead of using the 
county appraiser's value of $4,813,953, because: (1) the county's 
appraiser used the cost approach, which is better suited for valu- 
ing specialty property or newly developed property, instead of the 
income approach which is the most reliable method of valuation; 
(2) the county appraiser admitted to using the income approach 
to value similar investment properties such as apartments and 
other commercial properties in the area, but failed to explain why 
he valued the pertinent property differently; (3) the taxpayer's 
appraiser employed three different methods and concluded that 
the income approach was the best indicator of value; (4) the 
county's appraiser failed to take into account the statutory fac- 
tors listed in N.C.G.S. Q 105-317(a) that affect the true value of the 
taxpayer's property such as location, zoning, quality of soil, 
waterpower, water privileges, past income, probable future 
income, and any other factors that may affect its value; ( 5 )  an 
appraisal must consider any disadvantages inherent in a prop- 
erty's location including the declining attractiveness of the prop- 
erty's use for a specific purpose; and (6) the county's appraiser 
failed to physically visit the property as required by N.C.G.S. 
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8 105-317(b) and failed to compare the property to other hotel 
properties in the Burlington area. 

Appeal by respondent Alamance County from final decision 
entered 1 May 2003 by Chairman Terry L. Wheeler for the North 
Carolina Property Tax Commission. Heard in the Court of Appeals 
9 June 2004. 

Brooks, Pierce, McLendon, Humphrey & Leonard, L.L.P, bg 
S. Leigh Rodenbough IV and Charles l? Marshall 111, for 
petitioner-appellee Weaver Investment Company. 

Alamance County Attorney David I. Smith for respondent- 
appellant Alamance County. 

TYSON, Judge. 

Alamance County ("the County") appeals the decision of the 
North Carolina Property Tax Commission holding: (1) the appraised 
value of Weaver Investment Company's ("the taxpayer") improved 
property was error; (2) the County used an arbitrary and illegal 
method of appraisal resulting in a value substantially exceeding the 
true value of the taxpayer's property; and (3) reducing the value of 
the property from $4,813,953.00 to $2,880,000.00. We affirm. 

I. Background 

The taxpayer owns the Burlington Holiday Inn ("BHI") located off 
of Interstate 85 at Exit 145 in Burlington, North Carolina. The BHI 
was built in 1987 and has operated as a full-senice hotel since 1989. 
In 1989, Exit 145 was an active commercial corridor as Burlington 
was considered "the outlet center of the South." In the 1990s, other 
outlet shopping centers began opening in competition with 
Burlington. Commercial activity in the Burlington area dramatically 
declined. The restaurants that surrounded BHI that attracted hotel 
patrons closed or were converted into other businesses, such as car 
dealerships or smaller restaurants. 

The change and decline in the surrounding areas decreased the 
occupancy and revenues at BHI: occupancy dropped 6.6 percent 
between 1997 and 1998, dropped 3.7 percent in 1999, increased 6.4 
percent in 2000, and again dropped 11.3 percent in 2001 to a 55 per- 
cent occupancy rate. Room revenues dropped $171,211.00 between 
1997 and 1998, dropped $75,983.00 in 1999, increased $97,954.00 in 
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2000, and dropped $250,021.00 in 2001. Total revenues declined to 
$2.5 million in 1998 and $2.36 million in 1999, increased to $2.51 mil- 
lion in 2000, and dropped to $2.21 million in 2001. 

In January 2001, the County was required by statute to conduct a 
county wide octennial reappraisal of real property. See N.C. Gen. Stat. 
PI 105-286 (2003). Luther Ford ("Ford"), an employee of Cole Lloyd 
Tremble Company, was the project manager for the County's reap- 
praisal. In valuing BHI, Ford used a "cost approach" method. Ford 
estimated the replacement cost of the building, deducted the accrued 
depreciation of the building, and added the estimated value of the 
land. Ford did not use any other approaches to arrive at a value for 
BHI. Using the cost approach, Ford appraised the land value of BHI 
at $5.67 per square foot. The County relied exclusively on Ford's data 
to appraise BHI at $4,813,953.00. 

The taxpayer appealed the County's appraisal to the Alamance 
County Board of Commissioners ("the Board"), sitting as the 
Alamance County Board of Equalization and Review. The County's 
appraisal of value for BHI was sustained by the Board. The taxpayer 
appealed the decision to the Property Tax Commission ("the 
Commission"). 

The taxpayer subsequently retained C.D. Foster ("Foster") to per- 
form an independent appraisal of BHI. Foster's report contained a 
detailed physical description of the property and considered the visi- 
bility of BHI from Interstate 85, the accessibility of BHI from the road, 
characteristics of the neighborhood, and BHI's standing among a 
competitive set of surrounding hotels, many of which Ford did not 
consider in his appraisal of BHI. 

Foster employed three different valuation methods in his 
appraisal-a "cost approach," a "comparable sales approach," and 
an "income approach." Foster appraised BHI at $3,740,000.00 
using the "cost approach," $3,630,000.00 under the "comparable 
sales approach," and $2,880,000.00 under the "income approach." 
Foster concluded the "income approach" was the best indicator of 
value for BHI because it is "an investment grade property" and "[tlhe 
potential to produce income and show profit is the driving force to 
any investor. . . ." 

On 13 March 2003, the Commission heard the taxpayer's appeal. 
The Commission heard testimony from numerous witnesses, includ- 
ing Ford and Foster concerning their valuation methods. On 1 May 
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2003, the Commission entered a final decision reducing the County's 
appraisal of BHI from $4,813,953.00 to $2,880,000.00. The Commission 
found that the County "did not properly appraise the Taxpayer's prop- 
erty in accordance with its schedule of values, standards, and rules 
effective as of January 1, 2001." The Commission also found that the 
taxpayer met his burden of proof by producing "competent, material 
and substantial evidence" to show: (1) the County used an "arbitrary 
or illegal method of appraisal;" and (2) the County's appraisal "sub- 
stantially exceeded the true value in money of the subject property." 
The County appeals. 

11. Issues 

The issues are whether the Commission erred in: (1) relying on an 
independent appraiser's determination of property value to determine 
that the true value of BHI was $2,880,000.00; and (2) concluding that 
the County employed illegal and arbitrary methods of valuation that 
resulted in a valuation substantially in excess of the true value of the 
property, as these findings of fact and conclusions of law are not sup- 
ported by competent evidence. 

111. Standard of Review 

This Court reviews the Commission's decision under the "whole 
record" test. In  re Appeal of the Greens of Pine Glen, Ltd., 356 N.C. 
642, 647, 576 S.E.2d 316, 319 (2003). The "whole record" test "is not a 
tool of judicial intrusion" and this Court only considers whether the 
Commission's decision has a "rational basis in the evidence." In re 
Rogers, 297 N.C. 48, 65, 253 S.E.2d 912, 922 (1979); see also Greens 
of Pine Glen, Ltd., 356 N.C. at 647, 576 S.E.2d at 319. We may not 
substitute our judgment for that of the Commission even when rea- 
sonably conflicting views of the evidence exist. See In  re Appeal of 
Owens, 144 N.C. App. 349, 352, 547 S.E.2d 827,829, disc. rev. denied, 
354 N.C. 361, 556 S.E.2d 575-76 (2001) ("It is the responsibility of 
the Commission to determine the weight and credibility of the evi- 
dence presented."); In  re Appeal 0.f Westinghouse Electric Cow., 93 
N.C. App. 710, 712, 379 S.E.2d 37, 38 (1989) ("The weight to be 
accorded relevant evidence is a matter for the factfinder, which is 
the Commission.") 

IV. The Commission's Determination of the Value of BHI 

The County contends that the Commission erred in relying on 
the taxpayer's independent appraiser and determining that the true 
value of BHI was $2,880.000.00. We disagree. As both assignments 
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of error are substantially similar, we address both in this section of 
the opinion. 

A county's ad valorem tax assessments are presumed to be 
correct. I n  re Appeal of Amp, Inc., 287 N.C. 547, 562, 215 S.E.2d 752, 
761-62 (1975). The burden is on the taxpayer to rebut that presump- 
tion by providing competent, material, and substantial evidence to 
show: (1) the county used an arbitrary or illegal method of valuation; 
and (2) the county's assessment substantially exceeds the true value 
of the property. Id. at 563, 215 S.E.2d at 762. "It is the function of the 
administrative agency to determine the weight and sufficiency of the 
evidence and the credibility of the witnesses, to draw inferences from 
the facts, and to appraise conflicting and circumstantial evidence. We 
cannot substitute our judgment for that of the agency when the evi- 
dence is conflicting." I n  re Appeal of McElwee, 304 N.C. 68, 87, 283 
S.E.2d 115, 126-27 (1981); see also I n  re Appeal of Owens, 144 N.C. 
App. at 352, 547 S.E.2d at 829; I n  re Appeal of Westinghouse Electric 
Corp., 93 N.C. App. at 712, 379 S.E.2d at 38. 

N.C. Gen. Stat. § 105-286 (2003) provides: 

(a) Octennial Plan-[Elach county of the State, as of January 1 of 
the year prescribed in the schedule set out in division (a)(l), 
below, and every eighth year thereafter, shall reappraise all 
real property in accordance with the provisions of G.S. 105-283 
and 105-317. 

N.C. Gen. Stat. # 105-283 (2003), entitled "Uniform appraisal stand- 
ards," provides: 

All property, real and personal, shall as far as practicable be 
appraised or valued at its true value in money. When used in this 
Subchapter, the words "true value" shall be interpreted as mean- 
ing market value, that is, the price estimated in terms of money at 
which the property would change hands between a willing and 
financially able buyer and a willing seller, neither being under any 
compulsion to buy or to sell and both having reasonable knowl- 
edge of all the uses to which the property is adapted and for 
which it is capable of being used. 

N.C. Gen. Stat. § 105-317 (2003) provides: 

(a) Whenever any real property is appraised it shall be the duty 
of the persons making appraisals: 
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(1) In determining the true value of land, to consider as to 
each tract . . . at least its advantages and disadvantages as 
to location; zoning; quality of soil; waterpower; water privi- 
leges; . . . past income; probable future income; and any other 
factors that may affect its value . . . . 

(2) In determining the true value of a building or other 
improvement, to consider at least its location; type of con- 
struction; age; replacement cost; cost; adaptability for resi- 
dence, commercial, industrial, or other uses; past income; 
probable future income; and any other factors that may af- 
fect its value. 

This Court has held that the income approach is the "most reli- 
able" method to determine the market value of investment or income 
producing property. I n  re Appeal of Owens, 132 N.C. App. 281, 287, 
511 S.E.2d 319, 323 (1999). The cost approach is "better suited for 
valuing specialty property or newly developed property and is often 
used when no other method will yield a realistic result." Greens of 
Pine Glen, Ltd., 356 N.C. at 648, 576 S.E.2d at 320. The reason is that 
the cost approach "may not effectively reflect market conditions." In  
re Appeal of Belk-Broome, 119 N.C. App. 470,474,458 S.E.2d 921,924 
(1995), aff'd, 342 N.C. 890, 467 S.E.2d 242 (1996). 

The County relied exclusively on the cost approach in reapprais- 
ing BHI. Ford, the County's appraiser, failed to use the income 
approach to provide alternative or supporting evidence for its val- 
uation. By rejecting the income approach, the County failed to use 
the "most reliable" method of valuation in appraising BHI. I n  re 
Appeal of Owens, 132 N.C. App. at 287, 511 S.E.2d at 323. Further, 
Ford admitted using the income approach to value similar investment 
properties such as apartments and other commercial properties in the 
area, and failed to explain why he valued BHI differently using solely 
the cost approach. 

Foster, the taxpayer's appraiser, employed three different valua- 
tion methods in his appraisal-a cost approach, a comparable sales 
approach, and an income approach. Foster valued BHI at 
$3,740,000.00 using the cost approach, $3,630,000.00 under the com- 
parable sales approach, and $2,880,000.00 under the income 
approach. Foster concluded that the income approach was the best 
indicator of value for BHI because it is "an investment grade prop- 
erty" and "[tlhe potential to produce income and show profit is the 
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driving force to any investor . . . ." Foster's cost approach valuation 
was over $1,000,000 less than Ford's valuation. 

Further, Ford failed to take into account the statutory factors 
listed in N.C. Gen. Stat. § 105-317(a) that affect the true value of 
BHI, such as "location; zoning; quality of soil; waterpower; water priv- 
ileges . . . past income; probable future income; and any other factors 
that may affect its value." The evidence shows that Foster relied on 
the occupancy and daily room rates for similar hotels in Burlington 
and included projections for other income and expenses typically 
associated with a hotel to calculate BHI's net income. Foster also 
included BHI's actual income and expenses in his analysis. After 
applying a capitalization rate of 0.1093 to BHI's projected net operat- 
ing income of $314,853.00, Foster arrived at a total valuation of 
$2,880,000.00 for BHI. 

Our Supreme Court held that an appraisal must consider any "dis- 
advantages inherent" in a property's location including "the declining 
attractiveness" of the property's use for a specific purpose. I n  re Ad 
Valorem Valuation of Property at 411-417 West Fourth Street, 282 
N.C. 71, 78, 191 S.E.2d 692, 697 (1972). In I n  re Appeal of Stroh 
Brewery Co., this Court affirmed the Commission's determination 
that a county erred by failing to consider functional and economic 
obsolescence that affected the subject property. 116 N.C. App. 178, 
183-84, 447 S.E.2d 803, 805 (1994). 

The record also shows that Ford failed to physically visit BHI as 
required by N.C. Gen. Stat. 105-317(b). Foster physically visited BHI 
and provided an adequate and detailed description of BHI's condi- 
tions. Our Supreme Court, interpreting a prior version of N.C. Gen. 
Stat. D 105-317(b), held "the legislative directive is crystal clear: all 
property being reappraised by a county must receive an on-site visit 
and observation by the appraiser." McElwee, 304 N.C. at 82,283 S.E.2d 
at 124; see also In  re Appeal of Parsons, 123 N.C. App. 32, 41-42, 472 
S.E.2d 182, 188-89 (1996) (A county appraisal considered arbitrary 
where appraiser, among other things, failed to physically visit the 
property prior to valuation). 

Ford testified that he "drove by" BHI but did not indicate that he 
actually visited the site. While the failure to perform a physical eval- 
uation is not in and of itself grounds for setting aside the County's val- 
uation, it is a factor to be considered when determining whether the 
County's valuation was arbitrary or illegal. See In re Appeal of Land 
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and Mineral Company, 49 N.C. App. 608, 614, 272 S.E.2d 878, 882 
(1980), cert. denied, 302 N.C. 397, 279 S.E.2d 351 (1981). 

Ford also failed to compare BHI to other hotel properties in the 
Burlington area. Rather, Ford compared BHI to two restaurants at 
Exit 141 and a new drug store located at Exit 145. These properties 
were not comparable to BHI in function, age, or location. Further, 
when valuing the land, Ford ascribed a per square foot value to BHI 
that was higher than the land value of a more accessible hotel directly 
across the street, a new drugstore on a corner lot, and the Ramada 
Inn that fronted Interstate 85 at Exit 143. Ford offered no credible 
explanation or supporting evidence to the Commission to account for 
the higher land value placed on BHI. See I n  re Appeal of Parsons, 123 
N.C. App. at 41-42, 472 S.E.2d at 188-89 (A county appraisal deemed 
arbitrary where appraiser, among other things, used comparable sales 
that did not reflect characteristics of subject property). 

The evidence discussed above shows that the County failed to: 
(I) use the proper method of valuation by relying exclusively on the 
cost approach in valuing BHI; (2) make proper adjustments to reflect 
the true value of BHI; and (3) consider the relevant statutory indicia 
of value listed in N.C. Gen. Stat. 105-317 (a). 

The County's failure to consider the location and income-produc- 
ing potential of BHI, combined with the credible evidence of Foster's 
appraisal using all three methods, is competent, material, and sub- 
stantial evidence to support the Comn~ission's findings of fact and 
conclusions of law that the County's appraisal was arbitrary and ille- 
gal and substantially exceeded the true value of the property. In  re 
Appeal of Amp, 287 N.C. at 563, 215 S.E.2d at 762; see I n  re Ad 
Valorem Valuation of Property, 282 N.C. at 78, 191 S.E.2d at 697. The 
Commission's decision has a "rational basis in the evidence." In re 
Rogers, 297 N.C. 48, 65, 253 S.E.2d 912, 922 (1979). The County's 
assignments of error are overruled. 

V. Conclusion 

The County failed to show that the Commission erred in finding 
that the taxpayer presented competent, material, and substantial evi- 
dence to show that the County used an arbitrary and illegal method in 
appraising BHI and that the assigned value substantially exceeded 
BHI's true value. The County also failed to show that the 
Commission's valuation of BHI at $2,880,000.00 was error. The 
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Commission's decision has a "rational basis in the evidence" and 
is affirmed. Id.  

Affirmed. 

Judges BRYANT and STEELMAN concur. 

DEEP RIVER CITIZENS' COALITION, PETITIONER V. NORTH CAROLINA DEPART- 
MENT O F  ENVIRONMENT AND NATURAL RESOURCES, RESPONDENT, CITY O F  
GREENSBORO AND PIEDMONT TRIAD REGIONAL WATER AUTHORITY, 
RESPONDENT-INTERVENORS, DEEP RIVER COALITION, INC., ET AL. PETITIONERS V. 

NORTH CAROLINA DEPARTMENT O F  ENVIRONMENT AND NATURAL 
RESOURCES, RESPONDENT, CITY O F  GREENSBORO AND PIEDMONT TRIAD 
REGIONAL WATER AUTHORITY. RESPONDENT-INTERVENORS 

NO. COA02-1657 

(Filed 6 July 2004) 

1. Administrative Law- whole record test-dam proposal- 
water quality standards not violated 

The trial court properly chose the whole record test where 
the question was whether there was substantial evidence that 
DENR had provided reasonable assurance that the proposed 
Randleman Dam and Reservoir would not violate water quality 
standards. This matter was filed before N.C.G.S. 5 150B-51(c) 
became applicable. 

2. Environmental Law- water quality-substantial evi- 
dence-discrepancies for agency 

The trial court properly concluded that there was substantial 
competent evidence to support the Environmental Management 
Commission's determination that DENR had provided reasonable 
assurance that water quality standards would not be violated by 
the proposed dam and reservoir. Petitioner's argument merely 
raises discrepancies in the evidence; under the whole record test, 
the reviewing court must not substitute its evaluation of the evi- 
dence for that of the agency. Moreover, the court had substantial 
evidence that the State can impose additional restrictions if water 
quality standards are actually threatened. 
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Appeal by petitioners from judgment and order entered 10 
September 2002 by Judge Narley L. Cashwell in Wake County 
Superior Court. Heard in the Court of Appeals 20 August 2003. 

Cunningham,  Dedmond, Petersen & S m i t h ,  LLP, by Marsh 
Smi th ,  and  erri is, Pravlik & Millian, LLT: by Bruce J. Terris 
and Demian  A .  Schane, for petitioners-appellants. 

Attorney General Roy  Cooper, by  Special Deputy Attorney 
General Kathryn Jones Cooper and Special Deputy Attorney 
General Francis W Crawley, for respondent-appellee. 

Brooks, Pierce, McLendon, Hunzplzrey & Leonard, LLT: b y  
George W House, and Linda A. Miles, for respondent-intervenor 
Ci ty  of Greensboro, and Hunton  & Williams, by  Charles D. Case 
and Julie Beddingfield, for respondent-intervenor Piedmont 
Triad Regional Water Authority.  

TIMMONS-GOODSON, Judge. 

American Canoe Association, Inc. and Deep River Citizens' 
Coalition, Inc. ("petitioners") appeal the judgment and order of the 
trial court granting summary judgment in favor of the North Carolina 
Department of Environment and Natural Resources ("DENR"), City of 
Greensboro ("Greensboro") and Piedmont Triad Regional Water 
Authority ("Water Authority") (collectively hereinafter "respond- 
ents"). For the reasons stated herein, we affirm the decision of the 
trial court. 

Since May of 1999, petitioners have contested the Randleman 
Dam and Reservoir construction project through various legal peti- 
tions and court hearings. In September 2000, the instant case was 
brought before the Environmental Management Commission (the 
"EMC"). Petitioners moved the EMC for summary judgment, and 
respondents filed a cross-motion for summary judgment. The EMC 
granted summary judgment for defendants. Petitioners appealed to 
the Superior Court. In September 2002, the Superior Court also 
granted summary judgment for respondents, finding that DENR ( 1 )  
properly issued a 401 Water Quality Certification ("401 Certification") 
for the project; ( 2 )  substantially proved that the Randleman Dam 
project would not violate the State's water quality standards; and (3) 
did not violate the North Carolina Environmental Policy Act 
("NCEPA) by issuing the 401 Certification before a final environ- 
mental impact statement ("FEIS") was complete. It is from this sum- 
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mary judgment that petitioners now appeal. Further facts are set out 
in the opinion as necessary. 

Petitioners argue that the trial court erred by (1) applying the 
whole record test rather than the de novo standard in reviewing the 
EMC's decision; (2) denying petitioners' motion for summary judg- 
ment because respondents failed to reasonably assure the EMC that 
the project would not violate the State's water standards; and (3) 
upholding the 401 Certification although it was issued before a FEIS 
was complete. For the reasons stated herein, we affirm the trial 
court's order. 

[I] By their first assignment of error, petitioners argue the trial court 
erred by applying the whole record test to one of the sub-issues 
presented on appeal. We examine the trial court's affirmance of the 
EMC's decision to determine "(1) whether the trial court exercised 
the appropriate standard of review; and (2) whether the trial court 
properly applied the standard of review." Clark Stone Co. v. N.C. 
Dep't of Env't & Natural Res., 164 N.C. App. 24, 31, 594 S.E.2d 832, 
837 (2004); Town of Wallace v. N.C. Dep't of Env't & Natural Res., 
160 N.C. App. 49,52, 584 S.E.2d 809,812-13 (2003). This Court's scope 
of review is the same as that utilized by the trial court. Clark Stone 
Co., 164 N.C. App. at 31, 594 S.E.2d at 837. The trial court may reverse 
or modify an agency's final decision if 

the substantial rights of the petitioners may have been prejudiced 
because the agency's findings, inferences, conclusions, or deci- 
sions are: 

(1) In violation of constitutional provisions; 

(2) In excess of the statutory authority or jurisdiction of the 
agency; 

(3) Made upon unlawful procedure; 

(4) Affected by other error of law; 

(5) Unsupported by substantial evidence admissible under G.S. 
150B-29(a), 150B-30, or 150B-31 in view of the entire record as 
submitted; or 

(6) Arbitrary, capricious, or an abuse of discretion. 

N.C. Gen. Stat. # 150B-51(b) (2001). The trial court reviews de novo 
any alleged errors of law. County of Wake v. N. C. Dep't of Env't, 155 
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N.C. App. 225, 233, 573 S.E.2d 572, 579 (2002), disc. review denied, 
357 N.C. 62, 579 S.E.2d 387 (2003). However, "if the petitioner con- 
tends the agency decision was not supported by the evidence, 
N.C.G.S. 3 150B-51(5), or was arbitrary, capricious, or an abuse of dis- 
cretion, N.C.G.S. 3 150B-51(6), the whole record test is utilized." Id. 
Under the whole record test, the trial court examines all of the evi- 
dence before the agency in order to determine whether the decision 
has a rational basis in the evidence. Town of Wallace, 160 N.C. App. 
at 54, 584 S.E.2d at 813. Where there is substantial competent evi- 
dence in the record to support the findings, the agency decision must 
stand, as the trial court may not weigh the evidence presented to the 
agency or substitute its own judgment for that of the agency. See 
Clark Stone Co., 164 N.C. App. at 31-32, 594 S.E.2d at 837.l 

Petitioners contend the trial court should have applied de novo 
review to the issue of whether there was substantial evidence that 
DENR provided reasonable assurance that the proposed Randleman 
Dam and Reservoir would not violate applicable water quality stand- 
ards. We disagree. Section 150B-51 of the General Statutes clearly 
mandates that the trial court must review a petitioner's allegation of 
insufficient evidence to support an agency decision "in view of the 
entire record as submitted." N.C. Gen. Stat. # 150B-51(b)(5). We con- 
clude that the trial court properly applied the whole record test to 
this issue. 

[2] Petitioners further argue the trial court erred by finding and 
concluding there was substantial competent evidence to support 
the EMC's determination that the Randleman Dam and Reservoir 
would not violate certain water quality standards. Specifically, peti- 
tioners argue there was insufficient evidence that the proposed proj- 
ect would not violate the State's water quality standards for chloro- 
phyll a. The governing standard applicable to all fresh surface waters 
in North Carolina provides that the amount of chlorophyll a should 
not exceed 

40 pg/l for lakes, reservoirs, and other waters subject to growths 
of macroscopic or microscopic vegetation not designated as trout 
waters, and not greater than 15 pg/l for lakes, reservoirs, and 

1. Subsection (c) of N.C. Gen. Stat. 8 150B-51, which requires the reviewing court 
to engage in a de novo review of a final agency decision where the agency did not adopt 
the ALJ recommendation, was enacted in 2000 and is applicable to contested cases 
commenced on or after 1 January 2001. Because the contested case petition in the 
instant case was filed 3 May 1999, the standard of review articulated in subsection (c) 
does not apply. 
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other waters subject to growths of macroscopic or microscopic 
vegetation designated as trout waters (not applicable to lakes and 
reservoirs less than 10 acres in surface area); the Commission or 
its designee may prohibit or limit any discharge of waste into sur- 
face waters if, in the opinion of the Director, the surface waters 
experience or the discharge would result in growths of micro- 
scopic or macroscopic vegetation such that the standards estab- 
lished pursuant to this Rule would be violated or the intended 
best usage of the waters would be impaired . . . . 

15A N.C. Admin. Code tit. 15A, r. 2B.O211(3)(a). Petitioners contend 
the trial court erred in finding and concluding there were adequate 
assurances that chlorophyll a levels would not be violated by the pro- 
posed Randleman Reservoir. 

In the recommended decision ultimately adopted by the EMC, the 
administrative law judge found, inter alia, that 

Based upon earlier eutrophication modeling done for the 
[Piedmont Triad Regional Water] Authority by Tetra Tech, 
[the Division of Water Quality] requested additional eutroph- 
ication modeling by Research Triangle Institute. Research 
Triangle Institute's final report entitled Eutrophication 
Modeling for the Randleman Lake Project delivered to the 
DENR Division of Water Quality on September 30, 1998 gen- 
erally supported the findings in Tetra Tech's analysis. The 
Research Triangle Institute report includes nutrient response 
modeling output that predicted future concentrations of 
chlorophyll a in the upper two segments (1 and 2) of the pro- 
posed Randleman Lake in excess of 40 p@ during the sum- 
mer growing season under certain sets of assumptions. 

22. To address the modeling predictions and to add further pro- 
tection against eutrophication in Randleman Lake, the EMC, 
at the request of the Director of [the Division of Water 
Quality], promulgated nutrient controls in excess of the con- 
trols usually applied to WS-IV waters. . . . The Randleman 
Rules include aggressive steps to affect both point source and 
nonpoint source nutrient loads and would consequently limit 
chlorophyll a concentrations. After a September 1, 1998 
Public Hearing, the Hearing Officers' Report to the EMC . . . 
concluded that the combination of the Randleman Rules with 
other control measures available to the [Division of Water 
Quality] will prevent average chlorophyll a concentrations in 
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excess [of] 40 wg/l in all segments of Randleman Lake under 
the various modeling scenarios considered, including the 
most conservative scenario of the summer growing season. 

25. Historically, the chlorophyll a standard has not been used to 
prevent the creation of water supply lakes . . . but has been 
used as a trigger or indicator of the need for management 
strategies to protect nutrient-impaired waters. 

26. At the time the Director made the decision to issue the 401 
Water Quality Certification to the Authority, he was aware of 
nutrient response models that predicted instantaneous 
chlorophyll a [excesses] of 40 pgll under certain scenarios in 
Water Quality Segments 1 and 2 of the proposed reservoir at 
certain times. . . . 

On March 11, 1999, the Director of the Division of Water 
Quality signed Water Quality Certification No. 970722 for the 
Proposed Randleman Reservoir. At the time the Director 
made this 401 Water Quality Certification determination, he 
specifically considered the existing Randleman Lake Water 
Supply Watershed Nutrient Management Strategy and the 
opportunity that the State would have to impose additional 
restrictions on nutrient sources in the event of actual or 
threatened water quality standard violations after the reser- 
voir is constructed. 

28. The Water Quality Certification's conditions include the fol- 
lowing specific reference to maintain at a minimum the high 
level of protection currently provided by the Randleman Lake 
Water Supply Watershed Nutrient Management Strategy: 

If any changes are made to 15A NCAC 2B.0248, ,0249, 
.0250, ,0251 adopted by the Environmental Management 
[Commission] on November 12, 1998, that are not equal or 
more protective than these rules, then this Certification is 
voided and new 401 Certification with public notice is 
required. 

In its review of the final agency decision, the trial court found that the 
record contained 

more than adequate and substantial evidence to uphold the EMC's 
Decision's conclusion that there were adequate assurances that 
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the chlorophyll a standard will be met. For example, as discussed 
there, the most recent computer models predicted that chloro- 
phyll a average for all water quality segments of the Randleman 
Reservoir will be below the number specified in the rule. As dis- 
cussed there, the eutrophication modeling, Second DEE, Second 
FEIS, Third DEIS, the Review Document, the 1998 hearing 
Officers' Report, the Randleman Lake Water Supply Watershed 
Nutrient Management Strategy rules, and the condition designed 
to maintain the level of protection from nutrients established by 
the management strategy rules all constitute substantial evidence 
which support the conclusion by the EMC that there were rea- 
sonable assurances that the chlorophyll a water quality standard 
would not be violated when the 401 Certification was issued. 

In support of their argument, petitioners direct this Court to com- 
puter models used by the EMC in predicting the effects the 
Randleman project will have on resulting chlorophyll a levels. Two 
of the three models predict levels of chlorophyll a in excess of the 
water quality standard of 40 ~ g l l ,  while the third model predicts 
an average value of chlorophyll a below 40 ~ g t l .  Petitioners also 
contend the computer models were flawed and unreliable. Petition- 
ers argue there was therefore insufficient evidence that future viola- 
tions of chlorophyll a levels will not occur, contrary to the trial 
court's findings. Respondents argue that the first two models were 
preliminary, and that the third model most accurately predicts future 
chlorophyll a levels. Inasmuch as petitioners' argument raises mere 
discrepancies in the evidence, the resolution of which was for the 
agency, the trial court properly concluded there was substantial com- 
petent evidence to support the EMC's determination that DENR pro- 
vided reasonable assurance that the State's water quality standards 
would not be violated by the proposed project. See King v. N.C. 
EnvtL. Management Comm'n, 112 N.C. App. 813, 817-18, 346 S.E.2d 
865, 869 (1993) (stating that, "[ulnder the whole record test, the pro- 
bative value of testimony is for the agency to determine, and the 
reviewing court must not substitute its evaluation of the evidence for 
that of the agency."). 

Petitioners argue, however, that the 40 ~ g l l  standard represents a 
daily maximum rather than an average value, and that the third 
model, which predicts average levels below 40 ~ g / l ,  will nevertheless 
result in actual violations of the standard. Petitioners contend, there- 
fore, that the trial court lacked substantial evidence that violations of 
the water quality standards would not occur. Petitioners concede, 
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however, that "DENR is [not] prohibited from issuing a 401 
Certification whenever a computer model predicts levels above 40 
pgll." Further, the evidence tended to show, and the EMC found that 
"[h]istorically, the chlorophyll a standard has not been used to pre- 
vent the creation of water supply lakes . . . but has been used as a trig- 
ger or indicator of the need for management strategies to protect 
nutrient-impaired waters." As further found by the EMC, at the time 
the Director of the Division of Water Quality issued the 401 
Certification, he was aware of the potential for water quality standard 
violations and "specifically considered the existing Randleman Lake 
Water Supply Watershed Nutrient Management Strategy and the 
opportunity that the State would have to impose additional restric- 
tions on nutrient sources in the event of actual or threatened water 
quality standard violations after the reservoir is constructed." We 
agree with respondents that "no one will know precisely whether or 
to what extent exceedances [sic] of the Standard will occur until con- 
struction of the dam and impoundment of the lake have been com- 
pleted" but that mere "[klnowledge of the potential for exceedances 
[sic] of the chlorophyll a standard was not sufficient to preclude 
[DENR] from issuing the 401 Certification." The trial court therefore 
had before it substantial and competent evidence that, in the event 
water quality standards were actually threatened, the State could 
impose additional restrictions to avoid chlorophyll a violations. We 
conclude the trial court did not err in concluding that DENR provided 
reasonable assurance that the State's water quality standards would 
not be violated by the proposed project. 

By their final assignment of error, petitioners argue DENR was 
required to wait until the FEIS was complete before it issued the 401 
Certification. Assuming arguendo that petitioners are correct, this 
issue has nevertheless been rendered moot by the subsequent 
issuance of the FEIS. See Richmond Co. v. N.C. Low-Level Radioac- 
tive Waste Mgmt. Auth., 108 N.C. App. 700, 708-09, 425 S.E.2d 468, 
473, affirmed, 335 N.C. 77, 436 S.E.2d 113 (1993); accord, Warren 
County v. North Carolina, 528 F. Supp. 276,286 (E.D.N.C. 1981) (not- 
ing that the failure to prepare and publish an EIS as required by North 
Carolina law was rendered moot as a cause of action by the subse- 
quent filing of such a statement). We therefore do not address this 
assignment of error. 

For the reasons stated herein, the judgment and order of the trial 
court is 
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Affirmed. 

Judges HUNTER and ELMORE concur. 

STATE O F  NORTH CAROLINA v. WALLACE ANTIJUAN BOSTON 

NO. COA02-1717 

(Filed 6 July 2004) 

1. Firearms and Other Weapons- possession of firearm by 
felon-penalty for underlying offense-substantial right 
not affected 

The trial court did not err by denying defendant's motion to 
dismiss an indictment for possession of a firearm by a felon 
where the indictment did not state the penalty for the underlying 
conviction. The provision of N.C.G.S. § 14-415.l(c) that requires 
the indictment to state the penalty is not material and does not 
affect a substantial right. Defendant is no less apprised of the 
conduct which is the subject of the accusation than he would 
have been if the penalty had been included. 

2. Evidence- possession of firearm by felon-probation for 
underlying offense revoked-relevant 

Evidence that defendant's probation had been revoked was 
admissible in a prosecution for possession of a firearm by a felon. 
The evidence was relevant to proving defendant's status as a 
felon and the court's limiting instructions were sufficient to cure 
any prejudice. 

3. Firearms and Other Weapons- possession by felon-no 
instruction on justification 

The trial court did not err by refusing to give an instruction 
on justification in a prosecution for possession of a firearm by a 
felon. Defendant was involved in an ongoing dispute, but there 
was no evidence that he was under an imminent threat of death 
or injury when he decided to carry a gun. 

Judge WYNN concurs in the result. 

Appeal by defendant from judgment entered 23 April 2002 by 
Judge Zoro J. Guice, Jr., in Buncombe County Superior Court. Heard 
in the Court of Appeals 14 October 2003. 
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Attorney General Roy Cooper, by Assistant Attorney General 
June S. Ferrell, for the State. 

Reita P Pendry for defendant-appellant. 

TIMMONS-GOODSON, Judge. 

Wallace Antijuan Boston ("defendant") appeals his convictions of 
second-degree trespass and possession of firearms by a felon. For the 
reasons stated herein, we conclude that defendant received a trial 
free of prejudicial error. 

The factual and procedural history of this case is as follows: In 
June 1997 Michael Godwin ("Godwin"), deputy director for the 
Housing Authority of the City of Asheville ("Housing Authority"), sent 
a letter to defendant banning him from all Housing Authority proper- 
ties, specifically the Deaverview Apartment complex ("Deaverview"). 
The ban was based on a prior, dismissed illegal gambling charge 
against defendant, and an April 1996 conviction of possession with 
intent to sell and distribute cocaine. 

Deaverview resident Derrick Smith ("Smith") testified at trial that 
on 25 October 2000, he observed defendant walking through the park- 
ing lot of the apartment complex carrying a pistol. Defendant walked 
toward Jonathan Daniels ("Daniels") who, upon observing defendant, 
ran behind a parked car. Defendant chased Daniels around the car 
several times. Smith heard defendant repeat the following statement 
to Daniels two or three times: "Let's put the guns down, put the guns 
down, let's fight like men." Defendant placed his gun on the ground. 
Daniels reached over the car, aimed a gun at defendant who was in a 
crouched position behind the car, and shot defendant four times. 
Soon thereafter, police officers from the Asheville Police Department 
and paramedics arrived on the scene. 

Defendant was taken to Mission Hospital, where he was treated 
for four gunshot wounds. On 9 November 2000, two arrest warrants 
were issued, charging defendant with second-degree trespassing and 
possession of firearms by a felon. Defendant was subsequently 
arrested and indicted on these two charges. 

At the beginning of trial, defendant made an oral motion to dis- 
miss the charge of possession of firearms by a felon. Defendant 
argued that the bill of indictment did not provide the penalty for the 
felony of which defendant was previously convicted, and therefore 
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the indictment was fatally defective. The trial court denied defend- 
ant's motion, and proceeded with the trial. The jury subsequently 
found defendant guilty of second-degree trespassing and possession 
of firearms by a felon. Defendant was sentenced to a term of fifteen 
to eighteen months imprisonment. It is from these convictions that 
defendant appeals. 

As an initial matter, we note that defendant's brief contains 
arguments supporting only three of the original five assignments of 
error on appeal. The two omitted assignments of error are deemed 
abandoned pursuant to N.C. R. App. P. 28(b)(6) (2004). We there- 
fore limit our review to those assignments of error addressed in 
defendant's brief. 

The issues presented for appeal are whether the trial court erred 
by (I) denying defendant's motion to dismiss the indictment for pos- 
session of firearms by a felon; (11) allowing the State to introduce evi- 
dence that defendant's probationary sentence was revoked; and (111) 
failing to instruct the jury that justification is an affirmative defense 
to the charge of possession of firearms by a felon. 

[I] Defendant first argues that the trial court erred by denying 
defendant's motion to dismiss the indictment for possession of 
firearms by a felon. Defendant argues that the indictment is fatally 
defective because it fails to state the statutory penalty for the under- 
lying felony conviction. We disagree. 

Defendant was charged pursuant to PI 14-415.1 with possession of 
firearms by a felon. Section 14-415.1(a) prohibits "any person who 
has been convicted of a felony to purchase, own, possess, or have in 
his custody, care, or control any handgun or other firearm . . . ." 
Specific information is required for a proper indictment of possession 
of firearms by a felon. The indictment 

must  set forth the date that the prior offense was committed, the 
type of offense and the penalty therefor, and the date that the 
defendant was convicted or plead guilty to such offense, the iden- 
tity of the court in which the conviction or plea of guilty took 
place and the verdict and judgment rendered therein. 

N.C. Gen. Stat. r) 14-415.1(c) (2003) (emphasis added). 

In the case sub judice, the indictment in question reads as 
follows: 
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[Tlhe defendant named above unlawfully, willfully and felo- 
niously did did [sic] have in his custody, care and control a hand- 
gun, on October 25, 2000. The defendant is a convicted felon in 
that on or about December 1, 1995, the defendant did commit the 
felony of Possess [sic] with Intent to Sell or Deliver Cocaine, in 
violation of G.S. 90-95(a)(l), and that on or about April 9, 1996, 
the defendant was convicted of that felony in Buncombe County 
Superior Court, Asheville, North Carolina, and was sentenced to 
8-10 months in the North Carolina Department of Corrections. 

Thus, the indictment expressly contains all of the elements required 
by 5 14-415.1(c), except for the penalty for Possession with Intent to 
Sell or  Deliver Cocaine. Cocaine is classified as a Schedule I1 con- 
trolled substance. See N.C. Gen. Stat. § 90-90(l)(d) (2003). Section 
90-95, referenced in the statute, provides as follows: "[Alny person 
who violates G.S. 90-95(a)(l) with respect to a controlled substance 
classified in Schedule I or I1 shall be punished as a Class H felon. . . ." 
N.C. Gen. Stat. 5 90-95(b)(l) (2003). 

The facts of this case are analogous to State v. House, 295 
N.C. 189, 244 S.E.2d 654 (1978). In House, the defendant challenged a 
bill of indictment, arguing that it did not comply with N.C. Gen. Stat. 
5 15A-644(a), which provided as follows: 

(a) An indictment must contain: 

(I) The name of the Superior Court in which it is filed; 

(2) The title of the action; 

(3) Criminal charges pleaded as provided in Article 49 of this 
Chapter, Pleadings and Joinder; 

(4) The signature of the solicitor, but its omission is not a 
fatal defect; and 

(5) The signature of the foreman or acting foreman of the 
grand jury attesting the concurrence of twelve or more 
grand jurors in the finding of a true bill of indictment. 

295 N.C. at 200, 244 S.E.2d at 660, citing N.C. Gen. Stat. 5 15A-644 
(emphasis added). The indictment in question contained the fore- 
man's signature beneath the statement that the bill was found a "true 
bill," but contained no express attestation that twelve or more grand 
jurors concurred in finding it a true bill. Id., 295 N.C. at 200-01. 
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Upon reviewing House, the Supreme Court stated the following: 

"In determining the mandatory or directory nature of a statute, 
the importance of the provision involved may be taken into con- 
sideration. Generally speaking, those provisions which are a mere 
matter of form, or which are not material, do not affect any sub- 
stantial right, and do not relate to the essence of the thing to be 
done so that compliance is a matter of convenience rather than 
substance, are considered to be directory." 

While, ordinarily, the word "must" and the word "shall," in a 
statute, are deemed to indicate a legislative intent to make the 
provision of the statute mandatory, and a failure to observe it 
fatal to the validity of the purported action, it is not necessarily 
so and the legislative intent is to be derived from a consideration 
of the entire statute. To interpret G.S. 15A-644 as requiring the 
quashing of a bill of indictment under the circumstances of this 
case would be to attribute to the Legislature an intent to para- 
mount mere form over substance. This we decline to do. 

295 N.C. at 203, 244 S.E.2d at 661-62, quoting 73 Am. Jur. 2d, 
Statutes, 3 19. 

In the case sub judice, we hold that the provision of 5 14-415.1 (c) 
that requires the indictment to state the penalty for the prior offense 
is not material and does not affect a substantial right. Defendant is no 
less apprised of the conduct which is the subject of the accusation 
than he would have been if the penalty for the prior conviction had 
been included in the indictment. To hold otherwise would permit 
form to prevail over substance. Thus, the trial court did not err by 
denying defendant's motion to dismiss the indictment. 

[2] Defendant next asserts that the trial court erred by allowing 
the State to introduce evidence that defendant's probationary 
sentence for the possession with intent to sell and distribute co- 
caine conviction was revoked, and that an active sentence was 
imposed. We disagree. 

The standard of review for this Court assessing evidentiary rul- 
ings is abuse of discretion. State v. Meekins, 326 N.C. 689, 696, 392 
S.E.2d 346, 350 (1990). North Carolina Evidence Rule 404(b) provides 
as follows: 

Evidence of other crimes, wrongs, or acts is not admissible to 
prove the character of a person in order to show that he acted in 
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conformity therewith. It may, however, be admissible for other 
purposes, such as proof of motive, opportunity, intent, prepara- 
tion, plan, knowledge, identity, or absence of mistake, entrap- 
ment or accident. 

N.C. Gen. Stat. 5 8C, Rule 404(b) (2003). The rule has been interpreted 
by North Carolina courts as "a clear general rule of inclusion." State 
v. Coffey, 326 N.C. 268, 278-79, 389 S.E.2d 48, 54 (1990). Relevant evi- 
dence of other crimes, wrongs or acts by a defendant are admissible 
subject to but one exception: "if its only probative value is to show 
that the defendant has the propensity or disposition to commit an 
offense of the nature of the crime charged." Id. 

In the case sub judice, Elizabeth Whittenberger 
("Whittenberger"), a deputy clerk of superior court, testified on 
direct examination by the State as follows: 

Q: I'm going to show you two documents that we will mark 
collectively as State's Exhibit No. 2 and ask you if you will 
identify those. 

A: Okay. The first document that you're showing me is a judg- 
ment suspending sentence. 

Q: Who does that document pertain to? 

A: Wallace Boston. 

Q: And if you will look at-And for what conviction is that sus- 
pended judgment for? 

A: That is for Possession with Intent to Sell Schedule I1 Cocaine, 
a felony. 

Q: And if you will take a look at the second document that's 
in there. 

A: Okay. That's a revocation of the judgment. It's a judgment 
and commitment where Wallace Boston's suspended sentence 
was revoked. 

Q: And that's for the same charge, for Possession with Intent to 
Sell and Deliver Cocaine? 

A: Correct. 
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MR. BROWN: Objection. Motion to strike that statement, Your 
Honor. 

THE COURT: I didn't hear all of the statement. I'm sorry. 

Q: I just said, and that is for the same charge of Possession with 
Intent to Sell Schedule 11 Cocaine. 

THE COURT: And your objection as to that question? 

MR. BROWN: I'm not objecting to that question. I'm objecting to 
her answer. She didn't answer the question. I think 
her answer would be either it was or it wasn't. 

A: Well, I'm sorry you didn't hear me. I said yes, it is the same 
conviction. 

Q: And are both of these documents certified and true copies? 

A: Correct. 

Q: And is that stamped "Certified" by you? 

A: Yes, it is. 

MR. MARTIN: Your Honor, the State would move to enter State 
Exhibit No. 2 into evidence. 

MR. BROWN: I'm going to object to part of the exhibit. 

THE COURT: Let me see State's Exhibit No. 2. 

(PAUSE) 

THE COURT: Come up here a minute. 

(DISCUSSION OFF THE RECORD) 

THE COURT: All right, ladies and gentlemen of the jury, State's 
Exhibit No. 2 is offered and received into evidence 
for the limited purpose of showing the Defendant 
Wallace Boston's status on the day in question and 
for no other purpose. 

It is unclear from this testimony whether defendant actually 
made a Rule 404 objection to Whittenberger's testimony, and thus 
whether defendant properly preserved this issue for review on 
appeal. We see in the above exchange that defendant objected 
twice during Whittenberger's testin~ony. His first objection came 
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after the State's question tying the Revocation of Judgment to de- 
fendant's conviction of Possession with Intent to Sell and Distribute 
Cocaine. Defendant objected to the form of Whittenberger's answer. 
The second objection was to one of the two documents entered into 
evidence as State's Exhibit No. 2. However, because that objection 
was discussed off the record, we do not know the substance of 
defendant's objection. 

Assuming arguendo that defendant's second objection was based 
on Rule 404, we conclude that the evidence was relevant for the pur- 
pose of proving defendant's status as a convicted felon, and was 
therefore admissible. To the extent that the evidence tended to show 
that defendant committed inadmissible prior bad acts, i.e., that he 
violated the terms of his probation, we hold that the trial court's lim- 
iting instructions to the jury were sufficient to cure any prejudice 
against defendant. This assignment of error is overruled. 

[3] Defendant last argues that the trial court erred by failing to 
instruct the jury that justification is an affirmative defense to the 
charge of possession of firearms by a felon. We disagree. 

Recently, the federal courts have recognized justification as an 
affirmative defense to possession of firearms by a felon. See U.S. v. 
Deleveaux, 205 F.3d 1292 (11th Cir. 2000). However, the North 
Carolina Court of Appeals has specifically noted "that the 
Deleveaux court limited the application of the justification defense 
to 18 U.S.C. S 922(g)(1) cases (federal statute for possession of a 
firearm by a felon) in 'only extraordinary circumstances.' " State v. 
Napier, 149 N.C. App. 462, 465, 560 S.E.2d 867, 869, quoting 
Deleveaux, 205 F.3d at 1297. 

In Napier, the defendant was a convicted felon who was involved 
in an on-going dispute with his neighbor and the neighbor's son. On 
or about 30 June 1999, the neighbor's son discharged a shotgun 
directed over the defendant's property. The neighbor's son continued 
this action for the next several days. On 3 July 1999, the defendant 
walked over to the neighbor's property armed with a nine millimeter 
handgun in a holster on his hip to confront the neighbor and the 
neighbor's son. The confrontation escalated into a physical alterca- 
tion and the defendant shot the neighbor's son in the arm. 

This Court declined to apply the Deleveaux rationale in Napier 
because the evidence did not support a conclusion that the defendant 
was under an imminent threat of death or injury. 149 N.C. App. at 465, 
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560 S.E.2d at 869. This Court reached this conclusion despite evi- 
dence that the neighbor had been firing bullets over the defendant's 
property and that the two parties engaged in prior altercations. Id. 

In the case sub jud ice,  the evidence tended to show that defend- 
ant and Daniels were engaged in an on-going conflict whereby in the 
week prior to the shooting, Daniels threatened to kill defendant, and 
on at least one prior occasion Daniels fired a gun at defendant. 
However, the evidence also tends to show that on the day of the 
shooting, defendant was observed walking through the apartment 
complex carrying a pistol. The State's evidence also tended to show 
that defendant chased Daniels around a parked car with the gun in 
hand. Therefore, we hold that, as in Napier, there is no evidence to 
support the conclusion that defendant was under an imminent threat 
of death or injury when he made the decision to carry the gun. 
Accordingly, the trial court did not err in failing to instruct the jury on 
justification as an affirmative defense. 

No error. 

Judge ELMORE concurs. 

Judge WYNN concurs in the result. 

STATE O F  NORTH CAROLINA v. JOSHUA MICHAEL Mt A D O 0  

No. COA03-1061 

(Filed 6 July 2004) 

1. Homicide- first-degree murder-instruction-cool state 
of mind 

The trial court did not err in a first-degree murder case by its 
instruction to the jury on cool state of mind regarding the addi- 
tional instructions on deliberation, because: (1) defendant 
waived review of a portion of the instruction by moving to change 
the original wording, which the trial court granted, thus inviting 
any error; and (2) the trial court's instructions were supported by 
controlling law as interpreted by our Supreme Court. 
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2. Homicide- first-degree murder-motion to  dismiss-suffi- 
ciency of evidence-premeditation and deliberation 

The trial court did not err by failing to dismiss the charge of 
first-degree murder based on alleged insufficient evidence of pre- 
meditation and deliberation, because: (I) there was ample oppor- 
tunity for defendant to formulate an intent to kill when defendant 
did not shoot the victim immediately, but observed the victim for 
a short time before firing multiple shots; and (2) following the 
shooting, defendant continued to threaten his estranged wife and 
his daughter by telling them that he was going to kill them. 

3. Homicide- first-degree murder-short-form indictment- 
constitutionality 

The short-form indictment used to charge defendant with 
first-degree murder is constitutional. 

Appeal by defendant from judgment entered 13 December 2002 
by Judge Melzer A. Morgan, Jr., in Guilford County Superior Court. 
Heard in the Court of Appeals 19 May 2004. 

Attorney General Roy Cooper, by Special Deputy Attorney 
General Ronald M. Marquette, for the State. 

Nora Henry Hargrove, for defendant-appellant. 

TYSON, Judge. 

Joshua Michael McAdoo ("defendant") appeals from a judgment 
entered after a jury found him to be guilty of first-degree murder. We 
conclude there was no error at trial. 

I. Background 

In 1998, defendant's wife, Dana McAdoo ("Dana"), removed 
defendant's belongings from their residence because he was seeing 
another woman. Defendant and Dana had been married about two 
months and were the parents of a young daughter. Dana took the 
child to visit defendant without court-ordered visitation. Following 
two altercations, including an incident where defendant broke into 
Dana's residence and went through her belongings, Dana obtained a 
protective order. 

In 1999, Dana began seeing Tyrone Griggs ("Griggs"). On 24 
December 1999, Dana and her child were visiting at Griggs's house in 
Guilford County. Defendant was visiting with his sister, Jane1 Harris 
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("Harris"), in Orange County. Around 10:00 a.m., defendant dialed a 
phone number, handed the telephone to Harris, and told her to ask to 
speak with Dana. Griggs answered the telephone. Dana signaled to 
Griggs to deny that she was at his house. Dana was unaware anyone 
knew that she and her daughter were at Griggs's house or knew 
Griggs's telephone number. Harris testified that the man who 
answered the phone "chuckled" when he said she had the wrong 
number, but she did not know his name. After Harris told defendant 
the response to her telephone call, he departed and drove from 
Orange County to Griggs's house in Guilford County. 

Approximately one hour after the telephone call, Dana heard the 
doorbell ring and a knock at the front door. Griggs went to a bed- 
room, looked out a window, and told Dana that defendant was at the 
front door. Dana went to the bedroom and saw defendant walk away 
from the front door, get into his car, back out of the driveway, and 
park directly across the street. 

Dana called 911 because defendant was violating the protective 
order. While Dana was on the phone, defendant returned to the 
house. Dana saw him at the back door and yelled, "He's here, he's 
here." Defendant kicked in the back door, fired one shot near Dana, 
and fired four additional shots towards Griggs. He grabbed Dana, 
dragged her across the floor by her hair, and put her in front of 
Griggs's body. Dana noticed that defendant had wrapped latex gloves 
around his hands. The child ran to Dana as defendant reloaded his 
gun. Defendant stated he planned to kill them both. 

Law enforcement personnel were dispatched and responded to 
Griggs's house. Defendant tried to leave with Dana and the child. 
After Deputy Sheriff James Cuddeback ordered defendant to get on 
the ground, defendant grabbed Dana and told her, "Tell them to go 
away or I'll kill you." Defendant also threatened to kill himself. 
Defendant, Dana, and the child remained inside Griggs's house. 

Between 11:30 a.m. and noon that day, defendant called his 
sister, Harris, and told her that he had "just killed Dana's boy- 
friend." Harris could hear Dana crying in the background. Dana 
noticed that defendant was not paying attention to her, grabbed her 
daughter, escaped from the house, and ran into the street. Defendant 
came outside, waived the gun, and talked while pacing back and 
forth. He told the officers that he would not hurt anyone in law 
enforcement. Tear gas was eventually used to remove defendant from 
inside the house. 
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At trial, defendant presented the testimony of two psychologists, 
who testified that he suffered from diminished mental capacity. Dr. 
John Warren, an expert in clinical psychology, testified that defendant 
did not have the mental capacity to form the specific intent to kill. Dr. 
James Hilkey ("Dr. Hilkey"), an expert in forensic psychology, testi- 
fied that defendant had difficulty with interpersonal relationships and 
an impaired interpretation of reality. Dr. Hilkey stated that defend- 
ant's experience in the Marine Corps was traumatic and impaired his 
ability to interpret reality. 

The jury found defendant to be guilty of first-degree murder. He 
was sentenced to life imprisonment without parole. Defendant 
appeals. 

11. Issues 

The issues presented are whether the trial court erred in: (1) 
instructing the jury on "cool state of mind" because the instructions 
expressed an opinion and deprived defendant of his rights to a 
defense, due process, and fundamental fairness; (2) denying defend- 
ant's motion to dismiss the charge of first-degree murder; and (3 )  
denying defendant's motion to dismiss the short-form indictment. 

111. Jurv Instructions 

[I] Defendant contends the trial court erred in adding to the pattern 
jury instructions on "cool state of mind." We disagree. 

The trial court instructed the jury on the deliberation element of 
first-degree murder in accordance with the North Carolina Pattern 
Jury Instructions, N.C.P.1.-Crim. 206.13 (2003): 

And fifth, that the defendant [Joshua McAdoo] acted with delib- 
eration, which means that he acted while he was in a cool state of 
mind. [Cool state of mind] does not mean that there had to be a 
total absence of passion or emotion. If the intent to kill was 
formed with a fixed purpose, not under the influence of some 
suddenly aroused violent passion, it is immaterial that the defend- 
ant [Joshua McAdoo] was in a state of passion or excited when 
the intent was carried into effect. 

The trial court added in the following statements immediately follow- 
ing this portion of its instruction: 

Cool state of mind means that a killing was committed with a 
fixed design to kill, regardless of whether the person was angry 
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or gripped with passion at the time of the act. A person may be 
capable of forming murderous intent, premeditating and deliber- 
ating, yet be prompted and to a large extent controlled by passion 
at the time of the offense. Cool state of mind also means that the 
defendant's anger or emotion was not so strong as to overcome 
the defendant's ability to weigh and consider the consequences of 
his actions-of his action [sic]. 

Defendant objected to this later portion as misleading and a mis- 
statement of the law. Defendant requested the trial court to instruct 
the jury, "Deliberation refers to a steadfast resolve and deep rooted 
purpose, or a design formed after carefully considering the conse- 
quences." He also requested an instruction that stated, "The intent to 
kill must arise from a fixed determination previously formed after 
weighing the matter." The trial court denied defendant's requests. 
Defendant asserts the trial court erred in instructing the jury using 
the additional statements given in addition to the pattern jury instruc- 
tions on deliberation. 

Our Supreme Court addressed a similar issue in State v.  
Montgomery, 331 N.C. 559, 570, 417 S.E.2d 742, 748 (1992). In 
Montgomery, the Supreme Court granted the defendant a new trial 
because the trial court's instruction on reasonable doubt was an 
incorrect statement of law and violated the requirements of the Due 
Process Clause as interpreted by the United States Supreme Court in 
Cage v. Louisiana, 498 U.S. 39, 112 L. Ed. 2d 339 (1990). 331 N.C. at 
573, 417 S.E.2d at 749-50. The Court noted, "[tlhe trial court has the 
duty to define the term 'reasonable doubt' when requested to give 
such an instruction to the jury." Id. at 570, 417 S.E.2d at 748 (citing 
State v. Shaw, 284 N.C. 366, 200 S.E.2d 585 (1973)). When instructing 
the jury, the trial court is not required to use "an exact formula," how- 
ever, "its instruction must be a correct statement of the law." 
Montgomery, 331 N.C. at 570, 417 S.E.2d at 748 (citations omitted). 
The issue before us is whether the trial court's additional instructions 
on deliberation are correct statements of law. 

The trial court instructed the jury, "Cool state of mind means that 
a killing was committed with a fixed design to kill, regardless of 
whether the person was angry or gripped with passion at the time of 
the act." In State v. Saunders, our Supreme Court set forth the ele- 
ments of first-degree murder, and ruled, " '[clool state of blood' as 
used in connection with premeditation and deliberation does not 
mean absence of passion and emotion but means that an unlawful 
killing is deliberate and premeditated if executed with a fixed design 
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to kill notwithstanding defendant was angry or i n  a n  emotional 
state at  the time." 317 N.C. 308, 312,345 S.E.2d 212,215 (1986) (quot- 
ing State v. Ruof, 296 N.C. 623, 636, 252 S.E.2d 720, 728 (1979)) 
(emphasis supplied). 

The trial court also instructed, "A person may be capable of 
forming murderous intent, premeditating and deliberating, yet be 
prompted and to a large extent controlled by passion at the time of 
the offense." This instruction was essentially identical to the analysis 
and discussion in State u. Johnston, 331 N.C. 680,685,417 S.E.2d 228, 
231 (1992) (citing State v. Olson, 330 N.C. 557, 564, 411 S.E.2d 592, 
595 (1992)) ("A perpetrator may premeditate, deliberate, and intend 
to kill although prompted and to a large extent controlled by passion 
at the time."). 

The trial court's final instruction regarding deliberation stated, 
"Cool state of mind also means that the defendant's anger or emotion 
was not so strong as to overcome the defendant's ability to weigh and 
consider the consequences of his actions . . . ." Defendant moved to 
change the original wording, which the court granted, resulting in the 
instruction given and now assigned as error. By requesting this por- 
tion of the instruction, defendant invited any error that resulted and 
waives review. State v. King, 352 N.C. 457,546 S.E.2d 575 (2001), cert. 
denied, 534 U.S. 1147, 151 L. Ed. 2d 1002 (2002). Further, the trial 
court originally proposed to end the sentence, "so strong as to over- 
come the defendant's reason." This statement is supported by State v. 
Hunt, where the Supreme Court ruled, "[tlhe phrase 'cool state of 
blood' means that the defendant's anger or emotion must not have 
been such as to overcome the defendant's reason." 330 N.C. 425, 427, 
410 S.E.2d 478, 480 (1991) (citing State v. Brown, 315 N.C. 40, 58, 337 
S.E.2d 808, 822 (1985)). 

The trial court's instructions were supported by controlling law 
as interpreted by our Supreme Court. See Montgomery, 331 N.C. at 
570, 417 S.E.2d at 748. This assignment of error is overruled. 

IV. Motion to Dismiss 

[2] Defendant contends the trial court erred in failing to dismiss the 
charge of first-degree murder due to insufficient evidence of premed- 
itation and deliberation. We disagree. 

A motion to dismiss for insufficiency of the evidence is properly 
denied if substantial evidence exists to show: (1) each essential ele- 
ment of the offense charged; and (2) that defendant is the perpetrator 
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of such offense. State v. Powell, 299 N.C. 95, 98, 261 S.E.2d 114, 117 
(1980). "The trial court's function is to test whether a reasonable 
inference of the defendant's guilt of the crime charged may be drawn 
from the evidence." Id. at 99, 261 S.E.2d at 117 (citations omitted). 
The evidence is to be considered in the light most favorable to the 
State. Id. 

First-degree murder is the intentional and unlawful killing of a 
human being with malice and with premeditation and deliberation. 
Hunt, 330 N.C. at 427, 410 S.E.2d at 480 (citing State v. Fleming, 296 
N.C. 559, 251 S.E.2d 430 (1979); N.C. Gen. Stat. 3 14-17 (1989)). 
"Premeditation means that the act was thought out beforehand for 
some length of time, however short, but no particular amount of time 
is necessary for the mental process of premeditation; it is sufficient if 
the process of premeditation occurred at any point prior to the 
killing." Hunt, 330 N.C. at 427, 410 S.E.2d at 480 (citing State v. 
Brown, 315 N.C. 40, 58, 337 S.E.2d 808, 822 (1985), cert. denied, 476 
U.S. 1165, 90 L. Ed. 2d 733 (1986)). "Deliberation means an intent to 
kill carried out in a cool state of blood, in furtherance of a fixed 
design for revenge or to accomplish an unlawful purpose and not 
under the influence of a violent passion, suddenly aroused by lawful 
or just cause or legal provocation." Hunt, 330 N.C. at 427, 410 S.E.2d 
at 480 (citing Brown, 315 N.C. at 58, 337 S.E.2d at 822). "[Tlhe nature 
and number of the victim's wounds is a circumstance from which an 
inference of premeditation and deliberation can be drawn." Hunt, 330 
N.C. at 428, 410 S.E.2d at 481 (citing State v. Bullard, 312 N.C. 129, 
161,322 S.E.2d 370,388 (1984)). "Evidence of the defendant's conduct 
and statements before and after the killing may be considered in 
determining whether a killing was with premeditation and delibera- 
tion." Hunt, 330 N.C. at 428, 410 S.E.2d at 481 (citing Brown, 315 N.C. 
at 59, 337 S.E.2d at 823)). 

Here, the State presented evidence of premeditation and de- 
liberation, including testimony that after discovering Dana was 
present at Griggs's house, defendant drove from Orange County to 
Guilford County. After arriving a t  Griggs's house, defendant 
approached the door, walked back to his car, and put on latex 
gloves. He entered Griggs's house and fired a total of five shots 
towards Dana and Griggs. In State v. Fields, our Supreme Court held 
there was "ample time and opportunity for defendant to formulate 
an intent to kill" when the defendant did not shoot the victim 
immediately, but observed the victim for a short time and then shot 
the \+Aim five times. 315 N.C. 191, 200, 337 S.E.2d 518, 524 (1985). 
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Following the shooting, defendant continued to threaten Dana and 
his daughter that he was going to kill them. 

The State presented substantial evidence to allow a juror to rea- 
sonably infer defendant's guilt and to survive defendant's motion to 
dismiss. This assignment of error is overruled. 

V. Short-Form Indictment 

[3] Defendant contends the short-form indictment was constitution- 
ally defective. "We have reviewed over fifty additional decisions in 
which this issue has been raised and rejected by our Supreme Court 
and this Court in the last three years. These decisions consistently 
hold that the short form murder indictment is constitutional." State v. 
Messick, 159 N.C. App. 232, 238, 585 S.E.2d 392, 396 (2003), per 
curiarn aff%E, 358 N.C. 145, 593 S.E.2d 583 (2004). This assignment of 
error is without merit. 

VI. Conclusion 

The trial court properly instructed the jury regarding the ele- 
ment of deliberation and used correct statements of law. The trial 
court did not err in denying defendant's motion to dismiss as the 
State presented sufficient evidence of premeditation and delibera- 
tion. Defendant's assignment of error regarding the short-form in- 
dictment is without merit. Defendant's trial was free of errors he 
assigned and argued. 

No Error. 

Judges McGEE and TIMMONS-GOODSON concur. 

GLOBAL FURNITURE, INC., PLAINTIFF V. EDDIE PROCTOR, DEFENDANT 

(Filed 6 July 2004) 

1. Discovery- noncompliance-sanctions 

The trial court did not abuse its discretion by entering 
sanctions against defendant for not complying with a dis- 
covery order. 
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2. Discovery- discovery sanctions-not precluded by default 
Sanctions against defendant for failure to comply with a dis- 

covery order were not precluded by an entry of default against 
plaintiff on defendant's counterclaims. 

3. Discovery- sanctions-dismissal-failure to  consider 
lesser measure 

A trial court's dismissal of a counterclaim as a sanction for 
failure to comply with a discovery order was set aside for failure 
to consider lesser sanctions. 

4. Judges- default entry of one stricken by another-no 
good cause of change of circumstances finding 

The trial court erred by striking an entry of default by another 
superior court judge ex mero motu without finding good cause or 
a substantial change in circumstances. 

5. Civil Procedure- motion-calendar request or notice of 
hearing 

A calendar request or notice of hearing need not accompany 
a valid motion, although the issue in this case was moot. 

Appeal by defendant from orders entered 19 March 2003 and 2 
May 2003 by Judge Larry G. Ford in Iredell County Superior Court. 
Heard in the Court of Appeals 28 April 2004. 

Pat?-ick, Halper & Dixon, LLP, by Stephen M. Thomas and 
Evans W Fisher, for plaintiff-appellee. 

Brawley & Ha~we l l ,  PA., by Br ian  R. Harwell, for defendant- 
appellant. 

TYSON, Judge. 

Eddie Proctor ("defendant") appeals from the trial court's 19 
March 2003 order dismissing his counterclaim with prejudice as a 
sanction for failure to comply with a discovery order. Defendant also 
appeals a 2 May 2003 order finding entry of default had been improp- 
erly entered against Global Furniture, Inc., ("plaintiff') and striking 
the entry of default. We vacate both orders and remand the 19 March 
2003 sanction order for further consideration. 
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I. Background 

Defendant is a former employee of plaintiff. Plaintiff instituted 
this action on 29 August 2002 and alleged defendant obtained confi- 
dential information following termination from employment and dis- 
closed it to third parties to promote his own business interests. 
Defendant answered and counterclaimed for a unhonored sever- 
ance package, withheld wages, extortion, blackmail, blacklisting, 
unjust enrichment, and racketeering. Plaintiff moved for and was 
granted an extension of time until 7 January 2003 to answer defend- 
ant's counterclaim. 

On 6 December 2002, plaintiff served defendant with "Plaintiff's 
Second Set of Interrogatories and Requests for Production of 
Documents." On 9 December 2002, defendant objected to plaintiff's 
discovery requests, asserted attorney-client privilege to the requested 
information that was in his attorney's possession, and failed to 
answer the interrogatories or produce the requested documents. 
Plaintiff moved to compel discovery. After hearing, defendant was 
ordered to answer each interrogatory and produce all documents 
requested by 5 January 2003. 

On 30 December 2002, plaintiff filed a motion to dismiss defend- 
ant's counterclaim pursuant to N.C.R. Civ. P. 12(b)(l) and 12(b)(6). 
This motion was served on defendant by first-class mail. 

Defendant filed his responses to plaintiff's second set of inter- 
rogatories and requests for production of documents on 2 January 
2003. On 11 March 2003, plaintiff moved for sanctions and alleged 
that defendant's answer violated the trial court's earlier order to com- 
pel discovery. On the same day, defendant moved for an entry of 
default on defendant's counterclaim, which Superior Court Judge 
Christopher M. Collier granted on 13 March 2003. Defendant filed a 
response to plaintiff's motion for sanctions, and, on 14 March 2003, 
filed a motion for default judgment. 

Judge Larry Ford heard and granted plaintiff's motion for sanc- 
tions on 17 March 2003. By order entered 19 March 2003, defendant's 
counterclaim was stricken and dismissed with prejudice. Defendant's 
motion for default judgment was heard on 14 April 2003. On 2 May 
2003, Judge Ford entered an order concluding that no hearing had 
been held on the motion to dismiss and no ruling had been obtained 
at the time of entry of default. Plaintiff's reply was not due at the time 
the entry of default was entered against plaintiff pursuant to N.C.R. 
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Civ. P. 12(a)(l). Judge Ford's order ruled that entry of default was 
improperly entered, ordered the entry stricken, and denied defend- 
ant's motion for default judgment. Defendant appeals. 

11. Issues 

The issues are whether the trial court erred in: (1) dismissing 
defendant's counterclaim as a sanction for non-compliance with an 
order compelling discovery; (2) striking the entry of default entered 
by another superior court judge; and ( 3 )  striking the entry of default 
because plaintiff's motion failed to comply with the North Carolina 
Rules of Civil Procedure. 

111. Sanctions 

[l] Defendant argues the trial court erred in striking his counter- 
claim as a sanction for non-compliance with the trial court's earlier 
order compelling discovery. 

Rule 37(b)(2) of the North Carolina Rules of Civil Procedure 
authorizes a trial court to sanction a party for failure to comply with 
a court order compelling discovery. The trial court is given broad 
discretion to "make such orders in regard to the failure as are 
just" and authorized to, among other things, prohibit the introduction 
of certain evidence, strike pleadings, dismiss the action, or render 
judgment against the disobedient party. N.C. Gen. Stat. S 1A-1, Rule 
37(b) (2003). 

"The administration of [discovery] rules, in particular the imposi- 
tion of sanctions, is within the broad discretion of the trial court. The 
trial court's decision regarding sanctions will only be overturned on 
appeal upon showing an abuse of that discretion." Joyner v. Mabrey 
Smith Motor Co., 161 N.C. App. 125, 129, 587 S.E.2d 451, 454 (2003) 
(quoting Williams u. N. C. Dep't of Correction, 120 N.C. App. 356,359, 
462 S.E.2d 545, 547 (1995)); see also Hursey v. Homes by Design, 121 
N.C. App. 175, 177, 464 S.E.2d 504, 505 (1995). "A trial court may be 
reversed for abuse of discretion only upon a showing that its ruling 
was so arbitrary that it could not have been the result of a reasoned 
decision." Hursey, 121 N.C. App. at 177, 464 S.E.2d at 505 (quoting 
White u. White, 312 N.C. 770, 777, 324 S.E.2d 829, 833 (1985)). 

A. Abuse of Discretion 

Defendant asserts the trial court abused its discretion and argues 
he made good faith efforts to comply with the order compelling dis- 
covery. We disagree. The trial court considered the evidence and 
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arguments. Defendant asserted no knowledge of the requested infor- 
mation and inability to comply because another of his attorney's 
clients was in possession of the information requested. Defendant 
concedes this was the same evidence and argument presented during 
the hearing on plaintiff's motion to compel. Defendant presents no 
new argument not considered by the trial court. 

Defendant has failed to show that the trial court's order was not 
a result of a reasoned decision. The trial court did not abuse its dis- 
cretion in imposing sanctions on defendant for his failure to comply 
with the order compelling discovery. This portion of his assignment 
of error is overruled. 

B. Effect of Entrv of Default 

[2] Defendant contends the entry of default against plaintiff estab- 
lished that his counterclaim was admitted and prohibited the trial 
court from imposing sanctions. We disagree. 

Even if defendant's counterclaim was deemed admitted, Rule 
37(b) of the North Carolina Rules of Civil Procedure allows a trial 
court to refuse "to allow the disobedient party to support or oppose 
designated claims or defenses" or dismiss "the action or proceeding 
or any part thereof. . . ." N.C. Gen. Stat. 1A-1, Rule 37(b)(2)(b)-(c) 
(2003). Rule 37 does not require the disobedient party's claims to 
be denied. The entry of default did not prevent the trial court 
from sanctioning defendant for failure to comply with the order to 
compel discovery. 

C. Lesser Sanctions 

[3] Defendant also argues the trial court failed to consider lesser 
sanctions. We agree. 

"[Blefore dismissing a party's claim with prejudice pursuant to 
Rule 37, the trial court must consider less severe sanctions." Hursey, 
121 N.C. App. at 179, 464 S.E.2d at 507 (citing Goss v. Battle, 111 N.C. 
App. 173, 177, 432 S.E.2d 156, 159 (1993)). The trial court is not 
required to impose lesser sanctions, but only to consider lesser sanc- 
tions. Goss, 111 N.C. App. at 177,432 S.E.2d at 159 ("It is important to 
note that our holding today does not affect the trial court's discre- 
tionary authority, on remand, to impose the sanction of dismissal with 
prejudice after properly considering less severe sanctions."). 

In Hursey, we examined the transcript and held the trial court did 
not err in imposing sanctions pursuant to Rule 37(b). 121 N.C. App. at 
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179, 464 S.E.2d at 507. The trial court considered two options in 
Hursey: striking both the answer and counterclaim, or only striking 
the counterclaim. Id.  Here, the transcript shows the trial court only 
considered striking defendant's counterclaim. Additionally, the trial 
court issued an order in response to the parties' request for judicial 
settlement of the record on appeal. Judge Ford's order imposing sanc- 
tions, stated, "the Court did not consider. . . the imposition of lesser 
sanctions as a part of the March 19, 2003 Order. . . ." 

We vacate the order dismissing defendant's counterclaim as a 
sanction and remand for a hearing on lesser sanctions. As in Goss, the 
trial court has the discretionary authority, on remand, to dismiss 
defendant's counterclaim with prejudice, but must first consider less 
severe sanctions. 111 N.C. App. at 177, 432 S.E.2d at 159. 

IV. Entrv of Default 

[4] Defendant asserts the trial court erred in striking the entry of 
default entered by another judge. We agree. 

Rule 55 of the North Carolina Rules of Civil Procedure allows the 
trial court to enter default "[wlhen a party against whom a judgment 
for affirmative relief is sought has failed to plead or is otherwise sub- 
ject to default judgment as provided by these rules or by statute . . . ." 
N.C. Gen. Stat. 3 1A-1, Rule 55(a) (2003). Rule 55 also grants the trial 
court the authority to set aside an entry of default "[flor good cause 
shown." N.C. Gen. Stat. 3 1A-1, Rule 55(d) (2003). 

Judge Collier entered default on 13 March 2003 pursuant to 
defendant's motion. Defendant moved for default judgment on 14 
April 2003. After hearing this motion, Judge Ford ordered the entry of 
default entered by Judge Collier to be stricken. Although Rule 55(d) 
allows the trial court to set aside an entry of default and, in effect 
overrule a trial court's earlier order, plaintiff never moved to set aside 
entry of default pursuant to this rule. Further, Judge Ford made no 
findings that it was striking Judge Collier's entry of default pursuant 
to Rule 55 for "good cause shown." Instead, Judge Ford made specific 
findings of fact regarding the pleadings and concluded, contrary to 
Judge Collier's entry of default, that "plaintiff is not in default on 
defendant's counterclaim." 

Our Supreme Court has long recognized: 

"The power of one judge of the superior court is equal to and 
coordinate with that of another." Mich igan  Nat'l B a n k  v. 
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Hanner, 268 N.C. 668, 670, 151 S.E.2d 579, 580 (1966). 
Accordingly, it is well established in our jurisprudence that no 
appeal lies from one Superior Court judge to another; that one 
Superior Court judge may not correct another's errors of law; 
and that ordinarily one judge may not modify, overrule, or change 
the judgment of another Superior Court judge previously made in 
the same action. 

State v. Woolridge, 357 N.C. 544, 549, 592 S.E.2d 191, 194 (2003) 
(quoting Calloway v. Ford Motor Co., 281 N.C. 496, 501, 189 S.E.2d 
484, 488 (1972)). One judge may reconsider another judge's ruling 
"only in the limited situation where the party seeking to alter that 
prior ruling makes a sufficient showing of a substantial change in cir- 
cumstances during the interim which presently warrants a different 
or new disposition of the matter." Woolridge, 357 N.C. at 549-50, 592 
S.E.2d at 194 (quoting State v. Duvall, 304 N.C. 557, 562, 284 S.E.2d 
495, 499 (1981)). 

Judge Ford's order made findings of fact regarding the pleadings 
in this action. At the time Judge Ford entered his order, plaintiff had 
filed a Rule 12(b) motion to dismiss, on which the trial court had not 
yet ruled when it entered default. The order concludes, based on 
these pleadings, "entry of default was improperly entered" under Rule 
12(a)(l) of the North Carolina Rules of Civil Procedure. By striking 
the entry of default, Judge Ford's order improperly implies that Judge 
Collier erred as a matter of law and misapplied the Rules of Civil 
Procedure. See Woolridge, 357 N.C. at 549, 592 S.E.2d at 194. 

We hold the trial court erred in striking the entry of default 
ex mero motu without finding that plaintiff had shown "good cause" 
or that a substantial change in circumstances had occurred to war- 
rant a different disposition. N.C. Gen. Stat. $ 1A-1, Rule 55; Woolridge, 
357 N.C. at 549, 592 S.E.2d at 194. The trial court also erred in re- 
versing Judge Collier's entry of default. Judge Ford was without 
jurisdiction to reconsider another judge's ruling on the same matter 
without finding "good cause" or a substantial change in circum- 
stances. N.C. Gen. Stat. # 1A-1, Rule 55; Woolridge, 357 N.C. at 549, 
592 S.E.2d at 194. As plaintiff neither moved nor presented evidence 
of "good cause" to set aside the entry of default, Judge Ford's juris- 
diction and authority extended only to grant or deny defendant's 
motion for default judgment. Defendant neither assigns error to nor 
argues that portion of the trial court's order denying his motion for 
default judgment. 
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We vacate that portion of Judge Ford's order striking Judge 
Collier's entry of default and reinstate the entry of default. 

V. Notice of Hearing 

[S] Defendant contends the trial court erred in striking the entry of 
default because plaintiff did not include written notice of hearing 
with its motion to dismiss. As we hold the trial court erred in striking 
the entry of default, this assignment of error is moot. See Highway 
Comm. v. School, 276 N.C. 556, 564, 173 S.E.2d 909, 915 (1970). 

Further, Rule 7 of the North Carolina Rules of Civil Procedure 
states: 

An application to the court for an order shall be by motion which, 
unless made during a hearing or trial or at a session at which a 
cause is on the calendar for that session, shall be made in writing, 
shall state with particularity the grounds therefor, and shall set 
forth the relief or order sought. The requirement of writing is ful- 
filled if the motion is stated in a written notice of the hearing of 
the motion. 

N.C. Gen. Stat. $ IA-1, Rule 7(bj(lj (2003). Based on a plain reading 
of this rule, a calendar request or notice of hearing need not accom- 
pany a valid motion. 

VI. Conclusion 

The trial court erred by not considering lesser sanctions. The 
trial court's order of 19 March 2003 granting plaintiff's motion for 
sanctions is vacated, and this case is remanded for consideration of 
lesser sanctions. 

The trial court also erred in striking Judge Collier's entry of 
default and overruling another superior court judge's order without 
making required findings. The portion of the trial court's 2 May 2003 
order striking the entry of default is vacated. 

Vacated and Remanded. 

Judges McGEE and TIMMONS-GOODSON concur. 
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STATE O F  NORTH CAROLINA v. GARY WOMACK McDONALD 

(Filed 6 July 2004) 

1. Sentencing- punishment enhancement-habitual misde- 
meanor assault 

The trial court did not err by using the charge of habitual mis- 
demeanor assault (HMA) to enhance defendant's punishment 
even though defendant contends he never entered a guilty plea to 
nor was convicted of this charge, because: (1) habitual misde- 
meanor assault can be considered as either a substantive offense 
or a sentence enhancement offense; (2) defendant admitted the 
prior convictions element of the HMA offense, the jury found 
defendant guilty of assault on a female which was the last ele- 
ment of the HMA charge, and thus the trial court correctly used 
this conviction as one of the underlying felonies to enhance 
defendant's sentence under the Habitual Felon Act; and (3) 
defendant was not prejudiced by the trial court's failure to for- 
mally arraign him under N.C.G.S. Q 15A-928(c), since defense 
counsel and defendant's statements to the trial court show that 
defendant understood the charges against him and knowingly 
waived his right for the jury to determine those issues. 

2. Sentencing- habitual felon-habitual misdemeanor assault 
The trial court did not violate defendant's Eighth and 

Fourteenth Amendment constitutional rights by imposing a sen- 
tence of 120 to 153 months for habitual misdemeanor assault as 
an habitual felon, because in light of the repetitive nature of 
defendant's offense and his lengthy criminal history, the sentence 
imposed was not grossly disproportionate to his crime. 

3. Sentencing- habitual felon-underlying felony-posses- 
sion of cocaine 

The trial court did not err by using defendant's conviction for 
possession of cocaine as one of the underlying felonies to support 
his status and conviction of being an habitual felon, because 
N.C.G.S. § 90-95(d)(2) classifies possession of cocaine as a felony. 

Appeal by defendant from judgments entered 14 August 2002 by 
Judge Catherine C. Eagles in Guilford County Superior Court. Heard 
in the Court of Appeals 3 February 2004. 



238 IN THE C O U R T  OF APPEALS 

STATE v. McDONALD 

[I65 N.C. App. 237 (2004)l 

Attorney General Roy Cooper, by Assistant Attorney General 
Christopher W Brooks, for the Slate. 

Bruce T Cunningham, Jr., for defendant-appellant. 

TYSON, Judge. 

Gary Womack McDonald ("defendant") appeals from judgments 
entered after a jury found him to be guilty of: (1) assault on a female, 
after defendant had stipulated to the other elements of the charge of 
habitual misdemeanor assault ("HMA"); (2) injury to real property; 
and (3) resisting a public officer. Defendant also entered a guilty plea 
to having attained habitual felon status. 

I. Background 

On 8 November 2001, defendant went to Cheryl Rowland's 
("Rowland") house to see his children. Rowland testified that she and 
defendant fought and defendant punched her in the nose, kicked her, 
and dragged her around the apartment. Defendant left, and Rowland 
called the police. Rowland filed charges against defendant for assault 
on a female and injury to real property. Defendant returned to 
Rowland's apartment in December, and she again called the police. 
Defendant was arrested after he attempted to flee from the police and 
giving them a false name. 

A jury found defendant guilty of assault on a female, resisting a 
public officer, and injury to real property. Defendant stipulated to 
prior convictions that established his HMA offense and pled guilty to 
being an habitual felon. Defendant was sentenced to 120 to 153 
months and gave notice of appeal. 

11. Issues 

The issues are whether the trial court erred in: (1) using the HMA 
offense to enhance defendant's punishment pursuant to the Habitual 
Felon Act; (2) imposing a sentence of 120 to 153 months for habitual 
misdemeanor assault as an habitual felon, arguing he was subjected 
to cruel and unusual punishment under the Eighth Amendment as 
applied to the State through the Fourteenth Amendment; and (3) 
using a misdemeanor conviction of possession of cocaine as one of 
the underlying felonies to support his status and conviction of being 
an habitual felon thereby causing the indictment to be invalid as a 
matter of law. 
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111. Habitual Misdemeanor Assault 

[I] Defendant contends that the trial court erred in using HMA to 
enhance his punishment. Defendant argues that he never entered 
a guilty plea to nor was convicted of HMA. He asserts that he 
merely stipulated to attaining the status of being an habitual misde- 
meanor assailant. 

This Court has held that habitual misdemeanor assault and 
habitual driving while impaired can be considered as either a sub- 
stantive offense or a sentence enhancement offense. State 21. 

Vardiman, 146 N.C. App. 381,385, 552 S.E.2d 697, 700 (2001), appeal 
dismissed, 355 N.C. 222, 559 S.E.2d 794 (2002), cert. denied, 537 U.S. 
833, 154 L. Ed. 2d 51 (2002) ("Habitual impaired driving . . . is a sub- 
stantive offense and a punishment enhancement (or recidivist, or 
repeat-offender) offense."). Applying the reasoning in Vardiman, this 
Court held that "habitual misdemeanor assault 'is a substantive 
offense and a punishment enhancement . . . offense.' " State v. 
Carpenter, 155 N.C. App. 35,49, 573 S.E.2d 668,677 (2002), disc. rev. 
denied, 356 N.C. 681, 577 S.E.2d 896 (2003) (quoting Vardiman, 146 
N.C. App. at 385, 552 S.E.2d at 700). 

N.C. Gen. Stat. 5 15A-928(c) (2003) states: 

(c) After commencement of the trial and before the close of the 
State's case, the judge in the absence of the jury must arraign the 
defendant upon the special indictment or information, and must 
advise him that he may admit the previous conviction alleged, 
deny it, or remain silent. Depending upon the defendant's 
response, the trial of the case must then proceed as follows: 

(1) If the defendant admits the previous conviction, that element 
of the offense charged in the indictment . . . is established, no evi- 
dence in support thereof may be adduced by the State, and the 
judge must submit the case to the jury without reference thereto 
and as if the fact of such previous conviction were not an element 
of the offense. 

Here, defendant was separately indicted for assault on a female 
and HMA as required by N.C. Gen. Stat. # 15A-928(b) (2003). When 
defendant's case was called for trial, the trial court inquired of 
defendant whether there were any "stipulations or agreements 
about the habitual misdemeanor assault status" or whether the 
court was going to go "forward with the burden on the State to 
prove everything." 
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Defense counsel confirmed an agreement and stated that defend- 
ant would stipulate to prior convictions that supplied certain ele- 
ments of the HMA offense. Defense counsel further stated the sole 
issue for the jury was whether defendant was guilty of assault on a 
female. After defendant was found guilty of assault on a female, the 
court found defendant to be guilty of HMA. 

Defendant admitted the prior convictions element of the HMA 
offense. The jury found defendant to be guilty of assault on a female, 
the last element of the HMA charge. Defendant was properly con- 
victed of the felony offense of HMA. The trial court correctly used 
this conviction as one of the underlying felonies to enhance defend- 
ant's sentence under the Habitual Felon Act. 

Defendant argues that N.C. Gen. Stat. # 15A-928(c) requires the 
trial court to arraign defendant on the special indictment and to 
advise defendant that he may admit, deny, or remain silent on his 
previous convictions. The trial court failed to specifically arraign 
defendant on the HMA charge and to inform him of his right to remain 
silent. However. this failure is not reversible error. 

In State v. Jemigan, the defendant was charged with habitual 
impaired driving and other unrelated charges. 118 N.C. App. 240, 242, 
455 S.E.2d 163, 165 (1995). When defendant's case was called for trial, 
defendant stipulated to his prior convictions, as defendant did here. 
Id. The trial court failed to arraign defendant under N.C. Gen. Stat. 
5 15A-928, and Jernigan assigned error. Id .  This Court held: 

[tlhe failure to arraign the defendant . . . is not always reversible 
error. Where there is no doubt that a defendant is fully aware of 
the charge against him, or is no way prejudiced by the on~ission 
of a formal arraignment, it is not reversible error for the trial 
court to fail to conduct a formal arraignment proceeding. 

Id .  at 244, 455 S.E.2d at 166 (internal citations omitted). In Jernigan, 
defense counsel stated that he: (1) fully discussed the case with his 
client; (2) informed him of the consequences; and (3) reaffirmed 
defendant's stipulation before the close of the State's evidence. Id. We 
held the trial court's failure to arraign defendant was not reversible 
error. Id.  at 245, 455 S.E.2d at 167. 

Here, defense counsel and defendant informed the court that he 
admitted the prior convictions element of the HMA offense. Defense 
counsel stated: 



I N  THE COURT OF APPEALS 24 1 

STATE v. McDONALD 

(165 N.C. App. 237 (2004)l 

Your Honor, the defendant would stipulate that he has previous- 
ly been convicted of five misdemeanor assaults, two of which 
were assault [sic] that would constitute the elements of habit- 
ual misdemeanor assault. So, the jury would be entitled to deter- 
mine the case based solely on whether or not he's guilty of as- 
sault on a female. 

The court conducted a full inquiry to determine whether the defend- 
ant understood he was entitled to a jury trial and told defendant that 
if he stipulated to the prior convictions, his right to a jury trial on 
those issues would be waived. The court asked defendant if he know- 
ingly and voluntarily made this decision to admit the prior convic- 
tions. Defendant responded affirmatively. The court ensured that 
defendant understood his admissions would enhance the crime to a 
felony and that it would be punished as a felony. Defendant also reaf- 
firmed his stipulations after the close of all the evidence. On appeal, 
defendant does not argue that he did not understand the charges or 
the effect of his stipulation. 

Defense counsel and defendant's statements to the trial court 
show that defendant understood the charges against him and know- 
ingly waived his right for the jury to determine those issues. 
Defendant was not prejudiced by the trial court's failure to for- 
mally arraign him pursuant to N.C. Gen. Stat. $ 15A-928. Jernigan, 
118 N.C. App. at 244, 455 S.E.2d at 166. The trial court's failure to 
formally arraign defendant is not reversible error. Id. at 244, 455 
S.E.2d at 167. 

IV. Cruel and Unusual Punishment 

[2] Defendant contends that the trial court violated his Eighth 
and Fourteenth Amendment constitutional rights by sentencing 
him to 120 to 153 months for the HMA offense as an habitual felon. 
We disagree. 

Whether the Habitual Felon Act violates a defendant's Eighth and 
Fourteenth Amendment rights has been recently reviewed by this 
Court. State v. Hensley, 156 N.C. App. 634, 577 S.E.2d 417, disc. rev. 
denied, 357 N.C. 167, 581 S.E.2d 64 (2003). The trial court sentenced 
Hensley under the Habitual Felon Act to a term of imprisonment of a 
minimum of 90 months to a maximum of 117 months. Id. at 636, 577 
S.E.2d at 419. Hensley raised an identical argument to the argument 
defendant presents on appeal. Id. This Court stated, 
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defendant argues that the sentence imposed is so disproportion- 
ate to the charge that it results in an unconstitutional infliction of 
cruel and unusual punishment. . . . Defendant is mistaken. Only in 
exceedingly unusual non-capital cases will the sentences 
imposed be so grossly disproportionate as to violate the Eighth 
Amendment's proscription of cruel and unusual punishment. 
Further, our Supreme Court rejected outright the suggestion 
that our legislature is constitutionally prohibited from enhanc- 
ing punishment for habitual offenders as violations of con- 
stitutional strictures dealing with . . . cruel and unusual punish- 
ment . . . . The sentence imposed . . . under the habitual felon 
laws is not so grossly disproportionate so as to result in constitu- 
tional infirmity. 

Id. at 638-39, 577 S.E.2d at 421 (internal citations omitted). 

This Court reaffirmed the holding in Hensley in State v. Clifton, 
158 N.C. App. 88, 580 S.E.2d 40, cert. denied, 357 N.C. 463, 586 S.E.2d 
266 (2003). Clifton received two consecutive sentences under the 
Habitual Felon Act of 168 to 211 months. Id. at 91, 580 S.E.2d at 42. 
We stated, "our Court must continue to apply the grossly dispropor- 
tionate principle, remembering that only in exceedingly unusual non- 
capital cases will the sentences imposed be so grossly disproportion- 
ate as to violate the Eighth Amendment's proscription of cruel and 
unusual punishment." Id. at 94, 580 S.E.2d at 45 (citations omitted). In 
Clifton, we held defendant's sentence was not grossly disproportion- 
ate to violate the Eighth Amendment. Id. 

Here, defendant received a sentence of 120 to 153 months under 
the Habitual Felon Act for the HMA offense. In light of the repetitive 
nature of defendant's offense and his lengthy criminal history, the 
sentence imposed was not grossly disproportionate to his crime. Id. 
We stated in Hensley, "[dlefendant was not sentenced for 90 to 117 
months in prison because he pawned a caliper obtained by false pre- 
tenses for approximately twenty dollars. Defendant was sentenced to 
that term because he committed multiple felonies over a span of 
almost twenty years and is a[n] habitual felon." 156 N.C. App. at 639, 
577 S.E.2d at 421. Here, defendant was not sentenced to 120 to 153 
months in prison solely because of his one assault on Rowland. 
Defendant was sentenced based on his history of repeated assaults, 
misdemeanor convictions, and his prior felony convictions, all of 
which occurred within a fifteen year time span. Defendant's assign- 
ment of error is overruled. 
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V. Possession of Cocaine to Sumort Habitual Felon Status 

[3] Defendant contends that the trial court erred in using his convic- 
tion of possession of cocaine as one of the underlying felonies to 
establish his status as an habitual felon and argues that punishing a 
misdemeanor as a felony does not make that crime a felony for pur- 
poses of the Habitual Felon Act. Pursuant to our Supreme Court's rul- 
ings in State v. Jones, 358 N.C. 473, 598 S.E.2d 125 (2004) and State v. 
Sneed, 358 N.C. 538, 599 S.E.2d 365 (2004), defendant's assignment of 
error is without merit. 

In Jones, our Supreme Court, reversing the Court of Appeals deci- 
sion, concluded: 

Under N.C.G.S. Q 90-95(d)(2), the phrase "punishable as a Class I 
felony" does not simply denote a sentencing classification, but 
rather, dictates that a conviction for possession of the substances 
listed therein, including cocaine, is elevated to a felony classifi- 
cation for all purposes. Concerning the controlled substances 
listed therein, the specific exceptions contained in section 90- 
95(d)(2) control over the general rule that possession of any 
Schedule 11, 111, or IV controlled substance is a misdemeanor. 

358 N.C. at 478-79, 598 S.E.2d at 128; see also Sneed, 358 N.C. at 
538-39, 599 S.E.2d at 365. The Court also held, "because N.C.G.S. 
5 90-95(d)(2) classifies possession of cocaine as a felony, defendant's 
1991 conviction for possession of cocaine was sufficient to serve as 
an underlying felony for his habitual felon indictment, and thus, 
defendant's habitual felon indictment was valid." Jones, 358 N.C. at 
487, 598 S.E.2d at 134. Defendant's assignment of error is overruled. 

VI. Conclusion 

Defendant failed to show the trial court erred in using the HMA 
offense to enhance defendant's punishment pursuant to the Habitual 
Felon Act or that his sentence constituted cruel and unusual punish- 
ment under the Eighth and Fourteenth Amendments. Based on our 
Supreme Court's recent rulings in State v. Jones and State v. Sneed, 
the trial court properly sentenced defendant as an habitual felon. 

No Error. 

Judges bYNN and McGEE concur. 
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LEGRAND A. VAN KEUREN, PLAI~TIFF T. YVONNE LITTLE, DEFESDANT 

(Filed 6 July 2004) 

1. Release- mutual mistake-allegations insufficient 
The trial court correctly granted summary judgment for 

defendant where plaintiff was struck by defendant's car in a park- 
ing lot while he was walking toward his company car, plaintiff 
signed a release with defendant in return for a payment from 
defendant's insurer, and plaintiff later contended that he had not 
intended to waive pursuit of underinsured motorist coverage. 
Plaintiff's affidavit does not establish a prima facie case of mutual 
mistake in that it did not state with particularity the circum- 
stances constituting mistake as to all parties. 

2. Release- motion to reform-implicitly denied 
The trial court did not err by not considering plaintiff's affi- 

davit about a release as a motion to reform the release. The court 
implicitly denied any motion to reform when it granted summary 
judgment for defendant. Moreover, the affidavit did not request a 
hearing or set forth relief sought, and did not contain the allega- 
tions required to reform a written document. 

Appeal by plaintiff from order entered 10 July 2003 by Judge 
Catherine C. Eagles in Guilford County Superior Court. Heard in the 
Court of Appeals 26 May 2004. 

Pinto, Coates, Kyre & Brown, PLLC, by Paul D. Coates and 
Richard L. Pinto,  for plaintiff-appellant. 

Bennett & Guthrie, l?L.L.C., by Roberta B. King and Rodney A. 
Guthrie, for defendant-appellee Yvonne Little. 

Ellis & Winters LLP, by Thomas D. Blue, Jr., for unnamed 
defendants-appellees Safeguard Insurance Company and Royal 
& SunAlliance. 

TYSON, Judge 

LeGrand A. Van Keuren ("plaintiff') appeals after the trial court 
entered summary judgment against him. We affirm. 
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I. Background 

On 22 May 1999, plaintiff was walking across a parking lot 
towards his company car when he was struck by a car driven by 
Yvonne Little ("Little"). Following this incident, plaintiff consulted 
with an attorney. Plaintiff's attorney sent a claim letter to Little's lia- 
bility insurance carrier, Integon Insurance Company ("Integon"). 
Integon had a liability limit of $25,000.00 for plaintiff's claim. On 18 
October 1999, plaintiff, represented by counsel, signed a "Release 
of All Claims" ("release") in favor of Little in return for $25,000.00 
from Integon. 

On 26 April 2001, plaintiff contacted Royal & SunAlliance 
("Royal"), his employer's automobile insurance carrier. His letter pro- 
vided written notice of Integon's tender and stated: 

Please be advised that we are providing you notice, pursuant to 
G.S. 9 20-279.21(b)(4), that Integon, the liability carrier in this 
matter has tendered its limit of $25,000.00. 

We are hereby providing you this notice pursuant to the statute, 
so that you can preserve your rights of subrogation, if you deem 
so, by advancing pursuant to the statute. 

Royal did not respond. On 31 August 2001, plaintiff executed a release 
entitled, "Settlement Agreement and Covenant Not to Enforce" ("set- 
tlement agreement"). On 19 November 2001, plaintiff sent Royal a 
copy of this settlement agreement 

Plaintiff initiated this action against Little on 21 May 2002 for 
injuries resulting from the accident. The complaint was served on 
Little and Royal, an unnamed defendant. All defendants answered and 
asserted the release as an affirmative defense. 

On 27 January 2003, Little moved for summary judgment and 
argued the release barred plaintiff's claim. On 23 May 2003, Royal 
moved for judgment on the pleadings based on the release. The trial 
court conducted a hearing on 7 July 2003, considered the plead- 
ings and plaintiff's affidavit that had been filed on 3 July 2003, and 
converted Royal's motion into a motion for summary judgment. The 
trial court granted summary judgment in favor of all defendants. 
Plaintiff appeals. 

11. Issues 

The issues presented are whether: (1) the trial court erred in 
granting summary judgment when plaintiff asserted a mutual mistake 
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of fact existed among the parties to the release; (2) plaintiff's affi- 
davit should have been considered as a motion to reform; and (3) 
Royal waived its rights of subrogation and to approve the settlement 
with Integon. 

111. Summarv Judgment 

[I] Plaintiff argues the release was executed under mutual mistake 
because he did not intend to release his right to pursue underinsured 
motorist coverage. We disagree. 

A trial court properly grants summary judgment when "the plead- 
ings, depositions, answers to interrogatories, and admissions on file, 
together with the affidavits, if any, show that there is no genuine issue 
as to any material fact and that any party is entitled to a judgment as 
a matter of law." N.C. Gen. Stat. # 1A-1, Rule 56(c) (2003). 

"An issue is material if the facts alleged would constitute a legal 
defense, or would affect the result of the action, or if its resolu- 
tion would prevent the party against whom it is resolved from 
prevailing in the action." An issue is genuine if it is supported by 
substantial evidence. 

Best v. Ford Motor Co., 148 N.C. App. 42, 44, 557 S.E.2d 163, 165 
(2001), per c u r i u m  aJf'd, 355 N.C. 486, 562 S.E.2d 419 (2002) (quoting 
Koontz v. C i ty  of Winston-Salem, 280 N.C. 513, 518, 186 S.E.2d 897, 
901 (1972)). Once the moving party shows that no genuine issue of 
material fact exists, the nonmoving party has the burden "to produce 
a forecast of evidence demonstrating specific facts, a s  opposed to 
allegations, showing that [he] can at least establish a pr ima facie 
case at trial." Best, 148 N.C. App. at 44, 557 S.E.2d at 165 (quoting 
Gaunt  v. Pi t taway,  139 N.C. App. 778, 784-85, 534 S.E.2d 660, 664 
(2000), cert. denied, [534 US. 9501, 151 L. Ed. 2d 261 (2001)). 

A release is a formal written statement reciting that the obligor's 
duty is immediately discharged. A release given for valuable con- 
sideration is a complete defense to a claim for damages due to 
injuries. Releases and covenants not to sue are treated the same 
under the Uniform Contribution Among Tort-feasors Act (Act). 
Under the Act, a release or covenant not to sue that is given in 
good faith to one or more persons liable for the same injury does 
not discharge other tortfeasors, unless otherwise provided. 
However, absent other evidence, a release that releases all other 
persons or entities is valid. 
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Best, 148 N.C. App. at 44, 557 S.E.2d at 165 (internal citations 
omitted). 

"A release may be avoided upon evidence that it was executed as 
a result of fraud or mutual mistake." Best, 148 N.C. App. at 44, 557 
S.E.2d at 165. "Mutual mistake is 'a mistake common to all the parties 
to a written instrument . . . which usually relates to a mistake con- 
cerning its contents or its legal effect."' Id. at 46-47, 557 S.E.2d at 166 
(quoting Sykes v. Keiltex Indus., Inc., 123 N.C. App. 482, 486, 473 
S.E.2d 341, 344 (1996)). 

In Best, the plaintiff-automobile passenger made claims against 
her driver, the automobile dealer, the automobile manufacturer, the 
air bag manufacturer, and the driver of the other vehicle and his 
employer for injuries she sustained in a crash. 148 N.C. App. at 43-44, 
557 S.E.2d at 164. In conjunction with her settlement with the other 
driver and his employer, the plaintiff executed a general release. Id. 
The trial court granted summary judgment in favor of the dealer and 
manufacturers in a subsequent action based on the release. Id. at 44, 
557 S.E.2d at 164. Plaintiff argued the release was executed under a 
mutual mistake of fact and asserted her affidavit, along with a former 
adjuster's affidavit, stating that she had not intended to release any 
other party. Id. at 46, 557 S.E.2d at 166. The plaintiff's affidavit merely 
stated she never intended to release the other parties and failed to set 
forth specific facts to establish mutual mistake. Id. at 47, 557 S.E.2d 
at 166. 

We affirmed the trial court's award of summary judgment against 
the plaintiff due to her failure "to submit any evidence that . . . the 
other parties to the Release . . . were mistaken as to the effect of the 
Release." Id. We held, "because mutual mistake is one that is common 
to a11 the parties to a written instrument, the party raising the 
defense must state with particularity the circumstances constituting 
mistake as to all of the parties to the written instrument." Id. at 47, 
557 S.E.2d at 166 (citation omitted). 

Here, plaintiff's affidavit fails to  establish a prima facie case of 
mutual mistake. The release signed by plaintiff states: 

the Undersigned, being of lawful age, for the sole consideration of 
Twenty Five Thousand and 00/100-Dollars . . . does hereby . . . 
release, acquit and forever discharge Yvonne Little . . . and all 
other persons, firms, corporations, associations or partnerships 
of and from any and all claims of action . . . resulting from the 
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accident, casualty, or event which occurred on or about the 22nd 
day of May 1999, at or near Adams Farm, Greensboro, N.C. . . . 

Plaintiff's affidavit states, "It is my belief that the carrier for the 
defendant forgot, as did my attorneys, of the potential underinsured 
claim in preparing and reviewing the settlement documents that were 
executed." Plaintiff also stated, "When I accepted the $25,000 . . . I 
intended to pursue an underinsured claim . . . ." These conclusory 
statements fail to show specific facts of mutual mistake, "lack[s] par- 
ticularity" and is "insufficient to withstand a motion for summary 
judgment." Id. at 47, 557 S.E.2d at 166. 

Further, plaintiff's affidavit fails to "state with particularity the 
circumstances constituting mistake as to all parties to the written 
instrument." Id. Plaintiff presented no evidence and made no allega- 
tion that Little, who was a named party to the release, was mistaken 
concerning any legal effect of the release. 

Plaintiff failed to forecast evidence sufficient to make a prima 
facie case and show that a genuine issue of material fact existed 
regarding mutual mistake in executing the release. The trial court did 
not err in granting summary judgment against plaintiff. This assign- 
ment of error is overruled. 

IV. Motion to Reform 

[2] Plaintiff contends the trial court failed to consider his affidavit as 
a motion to reform. We disagree. 

When the issue of reformation has been raised, 

[tlhe party asking for relief by reformation of a deed or written 
instrument, must allege and prove, first, that a material stipula- 
tion, as alleged, was agreed upon by the parties, to be incorpo- 
rated in the deed or instrument as written, and second, that such 
stipulation was omitted from the deed or instrument as written, 
by mistake, either of both parties, or of one party, induced by the 
fraud of the other, or by the mistake of the draughtsman. Equity 
will give relief by reformation only when a mistake has been 
made, and the deed or written instrument because of the mistake 
does not express the true intent of both parties. The mistake of 
one party to the deed, or instrument, alone, not induced by the 
fraud of the other, affords no ground for relief by reformation. 

Matthews v. Shamrock Van Lines, Inc., 264 N.C. 722, 725, 142 S.E.2d 
665, 668 (1965) (quoting Crazufo~d u. Willoughby, 192 N.C. 269, 271, 
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134 S.E. 494, 495 (1926)). "[Mlistake as a ground for relief should be 
alleged with certainty, by stating the facts showing the mistake . . . ." 
Matthews, 264 N.C. at 725, 142 S.E.2d at 668 (quoting 1 McIntosh, 
North Carolina Practice and Procedure # 990 (2d Ed. 1956)). In order 
to satisfy this requirement and sufficiently set forth the grounds to 
reform the writing, our North Carolina Supreme Court adopted the 
Massachusetts Supreme Court's reasoning that the party must allege 
"(1) that the parties intended to include the omitted provision; (2) 
stating the substance of the omitted provision; (3) stating the provi- 
sion of the executed lease; and (4) that the omission was by mistake 
(that is, human failure of performance) of the parties and 'without 
intention or design' . . . ." Matthews, 264 N.C. at 726, 142 S.E.2d at 669 
(quoting De Vincent Ford Sales v. First Mass. COT., 336 Mass. 448, 
451, 146 N.E.2d 492, 494 [1957])). 

Here, plaintiff filed an affidavit with the trial court on 3 July 2003 
that stated, "justice and equity require the first Release document be 
reformed so as to allow my pursuit of an underinsured claim. . . ." The 
parties stipulated that during the summary judgment hearing plaintiff 
orally moved the trial court to consider his affidavit as a motion to 
reform the release. After "review[ing] the submissions of the parties 
including the plaintiff's affidavit," the trial court entered an order 
granting summary judgment for both Little and Royal. 

By granting summary judgment, the trial court implicitly denied 
plaintiff's motion to reform the release. Were we to presume the trial 
court granted plaintiff's oral motion to consider his affidavit as a 
motion to reform the release, the affidavit did not request a hearing 
or "set forth the relief or order sought" as required by the North 
Carolina Rules of Civil Procedure. N.C. Gen. Stat. # 1A-1, Rule 7(b)(l) 
(2003). Further, plaintiff's affidavit fails to set forth any of the allega- 
tions to reform a written document as required under our Supreme 
Court's reasoning in Matthezus. 264 N.C. at 726, 142 S.E.2d at 669. This 
assignment of error is overruled. 

V. Rights of Subrogation 

Plaintiff argues Royal waived its right of subrogation and right to 
approve plaintiff's settlement with Integon. In his brief, plaintiff cites 
to his assignments of error and asserts genuine issues of material fact 
exist regarding the validity of the release and mutual mistake among 
the parties. We have already ruled on these assignments of error and 
held that the trial court did not err in granting summary judgment 
against plaintiff. This assignment of error is overruled. 
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VI. Conclusion 

The trial court properly granted summary judgment in favor of 
Little and Royal. The trial court properly refused to treat plaintiff's 
affidavit as a motion to reform the release. The judgment of the trial 
court is affirmed. 

Affirmed 

Judges BRYANT and STEELMAN concur. 

LAUREN McGLYNN, PLAINTIFF I. DUKE UNIVERSITY, DEFENDANT 

No. COA03-1262 

(Filed 6 July 2004) 

Compromise and Settlement- employment termination agree- 
ment-wages, not personal injuries-intent of payor 

Summary judgment was correctly granted for defendant on a 
breach of contract action arising from the settlement of claims 
concerning the termination of her employment. Although plaintiff 
claimed that FICA taxes should not be deducted because the set- 
tlement was for personal injuries and not for wages, the settle- 
ment agreement is silent about the purpose for which the pay- 
ment was made and the intent of the payor is therefore the 
most important factor. Defendant's intent from the beginning was 
that any payment was purely in settlement of the employment 
relationship, plaintiff made no demand for medical expenses or 
mention of personal injury and sought only back pay, and the 
settlement was calculated based on plaintiff's salary. 

Appeal by plaintiff from order entered 25 April 2003 by Judge 
Kenneth Titus in Orange County Superior Court. Heard in the Court 
of Appeals 9 June 2004. 

Barry Nakell, for plaintiff-appellant. 

Ogletree, Deakins, Nash, Smoak & Stewart, PC.,  by Robert A. 
Sar  and C. Matthew Keen, for defendant-appellee. 
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TYSON, Judge. 

Lauren McGlynn ("plaintiff"') appeals from an order grant- 
ing Duke University's ("defendant") motion for summary judgment. 
We affirm. 

I. Background 

On 17 January 2002, defendant requested plaintiff to resign from 
her employment and to sign a severance agreement or, in the alterna- 
tive, be discharged. Defendant's request arose from plaintiff's alleged 
work performance. Plaintiff rejected the severance offer, and defend- 
ant terminated plaintiff's employment. 

On 27 February 2002, plaintiff submitted a Dispute Resolution 
Form pursuant to defendant's private dispute resolution process. 
Plaintiff alleged various reasons for her performance, including 
unfair work demands and unfair harassment from her supervisor. 
Plaintiff sought reinstatement to her previous position, "back pay," a 
transfer, and removal of derogatory remarks from her file. Plaintiff 
made no demand for medical expenses or personal injury. 

On 3 April 2002, the grievance officer rejected plaintiff's griev- 
ance. Plaintiff appealed to another grievance officer. Plaintiff again 
demanded reinstatement with "back pay" and removal of derogatory 
remarks, but additionally requested to be placed on medical leave. On 
8 June 2002, a grievance officer again rejected plaintiff's grievance 
and held her termination was "for cause." Throughout this process, 
defendant continually offered to settle plaintiff's claims and submit- 
ted various proposals to her. Plaintiff rejected all offers. 

On 3 July 2002, plaintiff and defendant executed a "Full, Final and 
Complete Release and Discharge of A11 Claims, Convenient [sic] Not 
to Sue and Indemnity Agreement" ("settlement agreement"). 
Defendant agreed to reinstate plaintiff and place her on unpaid per- 
sonal leave for a period not to exceed one year. Defendant also 
agreed to provide plaintiff with a lump sum payment, which amount 
was equivalent to six (6) months of her current salary as full settle- 
ment for any and all claims. Plaintiff agreed that she would not sue or 
bring any cause of action against defendant and that she had been 
paid all monies owed to her, including, but not limited to, wages and 
bonuses. Defendant agreed to delete a clause following the agree- 
ment to pay plaintiff a six month salary equivalent lump sum that 
stated, "less applicable federal taxes, deductions, and withholdings." 
Defendant claims this clause was deleted because "taxability of a pay- 
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merit did not depend on whether the parties state that taxes would 
be withheld." Plaintiff claims this clause was deleted to ensure that 
she did not have to reimburse unemployment benefits and that a fair 
sum would remain for her continuing recovery. Throughout all nego- 
tiations, plaintiff never requested compensation for medical bills or 
personal injury. 

On 10 July 2002, defendant informed plaintiff that she could pick 
up her check where all other payroll checks were located. Plaintiff 
contended the lump sum payment was not a payroll check and not 
taxable according to the settlement agreement. Defendant informed 
her that she never asserted a claim for personal injury or medical 
expenses and, under federal law, the payment was not a personal 
injury settlement and was taxable. Plaintiff continued to assert the 
check was for settlement of claims and not a payroll check. 
Defendant tendered payment of the settlement amount, less a deduc- 
tion for Federal Insurance Contributions Act ("FICA) and state and 
federal income taxes. 

On 25 October 2002, plaintiff sued defendant for breach of con- 
tract. Both parties moved for summary judgment. The trial court 
granted defendant's motion for summary judgment and denied plain- 
tiff's motion. Plaintiff appeals. 

11. Issue 

The sole issue on appeal is whether the trial court erred in grant- 
ing summary judgment in favor of defendant on plaintiff's breach of 
contract claim. 

111. Standard of Review 

Our standard to review the grant of a motion for summary 
judgment is whether any genuine issue of material fact exists and 
whether the moving party is entitled to judgment as a matter of law. 
Draughon v. Harnett Cty. Bd. of Educ., 158 N.C. App. 705, 707-08, 582 
S.E.2d 343, 345 (2003), aff'd, 358 N.C. 137, 591 S.E.2d 520, reh'g 
denied, 358 N.C. 381, 597 S.E.2d 129 (2004) citing Willis v. Town of 
Beaufort, 143 N.C. App. 106, 108, 544 S.E.2d 600, 603, disc. rev. 
denied, 354 N.C. 371, 555 S.E.2d 280 (2001)); see also N.C. Gen. Stat. 
5 1A-1, Rule 56(c) (2003). 

A defendant may show entitlement to summary judgment by "(1) 
proving that an essential element of the plaintiff's case is non- 
existent, or (2) showing through discovery that the plaintiff can- 
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not produce evidence to support an essential element of his or 
her claim, or (3) showing that the plaintiff cannot surmount an 
affirmative defense." 

Draughon, 158 N.C. App. at 708, 582 S.E.2d at 345 (quoting James v. 
Clark, 118 N.C. App. 178, 181, 454 S.E.2d 826, 828, disc. rev. denied, 
340 N.C. 359,458 S.E.2d 187 (1995)). 

" 'Once the party seeking summary judgment makes the required 
showing, the burden shifts to the nonmoving party to produce a 
forecast of evidence demonstrating specific facts, as opposed to 
allegations, showing that he can at least establish a prima facie 
case at trial.' " Draughon, 158 N.C. App. at 708, 582 S.E.2d at 345 
(quoting Gaunt v. Pittaway, 139 N.C. App. 778, 784-85, 534 S.E.2d 
660, 664 (2000)). 

IV. Breach of Contract 

Plaintiff contends that the trial court erred in granting defend- 
ant's motion for summary judgment as the evidence showed that the 
settlement agreement was for personal injuries and not for wages, 
making deductions for FICA taxes inapplicable. We disagree. 

FICA is codified at 26 U.S.C. $ 3101 and sets out the regulations 
for the United States' social security system. Sections 3101(a) and (b) 
impose a 7.65 percent tax on wages received from employment that is 
to be matched by the employer. 26 U.S.C. 5 3101(a)-(b) (2004). 
Section 3102 requires employers to collect the tax from the employee 
by deducting the amount from wages when paid. 26 U.S.C. $ 3102 
(2004). The term "wage" means all remuneration for employment 
unless specifically excepted by FICA. 26 C.F.R. 31.3121(a)-l(b) 
(2004). The designation of remuneration for employment, such as 
salary, fees, and bonuses, is immaterial. 26 C.F.R. 31.3121(a)-l(c) 
(2004). Remuneration continues to be considered wages even though 
the employer/employee relationship ended prior to the time of pay- 
ment. 26 C.F.R. 31.3121(a)-l(i) (2004). 

The Supreme Court of the United States emphasized the inclusive 
nature of the term "wages": 

The very words "any service . . . performed . . . for his em- 
ployer," . . . import breadth of coverage. They admonish us 
against holding that "service" can be only productive activity. We 
think that "service" as used by Congress in this definitive phrase 
means not only work actually done but the entire employer- 
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employee relationship for which compensation is paid to the 
employee by the employer. 

Social Sec. Bd. v. Nierotko, 327 US. 358, 365-66, 90 L. Ed. 718, 
725 (1946). 

"When a settlement agreement lacks express language stating 
what the settlement amount was paid to settle, the most important 
factor for courts to consider is the intent of the payor." Pipitone v. 
United States, 180 F.3d 859, 864 (7th Cir. 1999) (emphasis sup- 
plied); see also Haile v. Combined Ins. Co. of Am., 2000 U.S. Dist. 
LEXIS 19565 (W.D.N.C. 2000). "The withholding of taxes [by the 
payor] is a significant factor suggesting the employer intended a pay- 
ment to constitute [wages]." Pipitone, 180 F.3d at 864. In Haile, the 
parties disputed the withholding of taxes from the monies paid pur- 
suant to the settlement agreement. 2000 U.S. Dist. LEXIS 19565, 1-2. 
The Court, relying on Pipitone, held the payment was subject to taxes 
and that taxes were properly withheld. Id. The evidence showed the 
employer intended the settlement agreement to end plaintiff's 
employment claims against them and classified the payment as tax- 
able wages. Id. 

Here, plaintiff argues that the amounts paid under the settlement 
agreement were for personal injuries and medical expenses suffered 
on account of her supervisor's harassment. The settlement agreement 
is silent regarding the purpose for which the payment was made. 
Therefore, "the most important factor for courts to consider is the 
intent of the payor." Pipitone, 180 F.3d at 864. 

Defendant's intent from the beginning of negotiations was that 
any payment was purely in settlement of the employment relationship 
between the parties and plaintiff's challenge to her termination. After 
being terminated, plaintiff initially sought reinstatement to her previ- 
ous position, "back pay," a transfer, and removal of derogatory 
remarks from her file. Plaintiff made no demand for medical 
expenses or mention of personal injury. 

After plaintiff's initial grievance was rejected, plaintiff appealed. 
Plaintiff again demanded reinstatement with "back pay" and removal 
of derogatory remarks. She additionally requested to be placed on 
medical leave. Again, plaintiff made no complaint of personal injuries 
or demand for medical expenses. The only monetary remedy ever 
sought by plaintiff was "back pay," not compensation for personal 
injuries or reimbursement of medical expenses. Plaintiff's claim of 
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harassment by her supervisor was merely an assertion that her termi- 
nation of employment was wrongful and did not set forth an inde- 
pendent claim for personal injury and medical expenses. 

The settlement agreement itself also provides insight on defend- 
ant's intent in entering into the settlement agreement with plaintiff. 
The settlement agreement calculated the payment to plaintiff based 
on her monthly base salary. The evidence shows that plaintiff last 
worked for defendant in January 2002 and entered into the settlement 
agreement in July 2002, a time span of six months. The amount paid 
to plaintiff for back pay under the settlement agreement was a lump 
sum payment "equivalent to six (6) months of her current monthly 
base salary in full settlement of any perceived claims." 

Further, under the settlement agreement, plaintiff was reinstated 
and placed on unpaid personal leave for the purpose of providing 
plaintiff "with an opportunity to be considered for other positions at 
Duke and to remain eligible for Duke benefits." Defendant also 
agreed to remove any "negative information leading to or relating to 
her work with DCRI." Plaintiff agreed to release defendant from "any 
and all legal claims, causes of action, agreements, obligations, liabili- 
ties, damages andor  demands whatsoever at law or in equity . . . ." 
The settlement agreement makes no mention of medical expenses or 
personal injuries. Under the terms of the settlement agreement, plain- 
tiff received all remedies requested in the previous dispute resolu- 
tions. She was reinstated and paid a lump sum of money equivalent to 
six months of back pay. All negative comments were removed from 
her file. 

Plaintiff neither complained of personal injuries nor requested 
medical expenses as a remedy in any of her dispute resolution 
demands. All the evidence, including the settlement agreement, 
shows defendant intended to pay the settlement sum only to re- 
solve plaintiff's termination of employment and were properly 
treated as wages subject to defendant's withholding of FICA 
taxes. Pipitone, 180 F.3d at 864. The trial court properly granted 
defendant's motion for summary judgment. Plaintiff's assignment of 
error is overruled. 

V. Conclusion 

Plaintiff failed to show that the trial court erred in granting 
defendant's motion for summary judgment on plaintiff's breach of 
contract claim. The order and judgment of the trial court is affirmed. 
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Affirmed. 

Judges BRYANT and STEELMAN concur. 

STATE O F  NORTH CAROLINA v. PRESTON SMITH 

No. COA03-758 

(Filed 6 July 2004) 

1. Appeal and Error- appealability-interlocutory order- 
N.C.G.S. $ 15A-1432(d) exception 

Although an appeal from the superior court's reversal and 
remand of a district court order dismissing defendant's probation 
violation is an appeal from an interlocutory order and ordinarily 
not appealable, N.C.G.S. 5 15A-1432(d) provides an exception 
because: (I) the superior court determined that the district 
court's order dismissing the probation violation was erroneous 
and remanded the matter back to the district court for further 
proceedings; (2) defendant's attorney certified to the superior 
court judge that the appeal was not taken for the purpose of 
delay, and the superior court judge found that the cause was 
appropriately justiciable in the appellate division as an interlocu- 
tory matter; and (3) a probation revocation hearing is sufficiently 
analogous to the dismissal of criminal charges for the purposes of 
this statute. 

2. Probation and Parole- probation violation report- 
timeliness 

The superior court erred in a probation violation case by con- 
cluding that the State's violation report was timely, because: (1) 
the State's probation revocation complaint was not filed prior to 
the expiration of defendant's probation term as required by 
N.C.G.S. 5 15A-1344(f)(l); and (2) defendant's probation was not 
stayed while defendant appealed his conviction from district 
court to superior court. 

Appeal by defendant from order entered 13 March 2003 by Judge 
James U. Downs in Buncombe County Superior Court. Heard in the 
Court of Appeals 3 March 2004. 
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Attorney General Roy Cooper, by Assistant Attorney General 
Kathleen U. Baldwin, for the State. 

Appellate Defender Staples S. Hughes, by Assistant Appellate 
Defender Barbara S. Blackman, for defendant appellant. 

McCULLOUGH, Judge. 

On 6 December 2000, defendant Preston Smith was found guilty 
of assault on a female in Buncombe County District Court. 
Defendant's sentence of ninety days in prison was suspended, and 
defendant was placed on supervised probation for twelve months. 
Defendant appealed to superior court and was later allowed to with- 
draw the appeal. The case was remanded to district court for imme- 
diate execution of the judgment. 

On 24 January 2002, defendant's probation officer, Liz 
McCurry, filed a probation violation report. McCurry asserted that 
defendant violated the terms of his probation by failing to pay his 
probation supervision fee and by committing the offense of felony 
larceny. 

The Honorable Gary S. Cash considered the issue of defend- 
ant's probation violation on 29 January 2003. Judge Cash dismissed 
the probation violation because the State failed to file a violation 
report before the expiration of the probation period. The State 
appealed this order on 31 January 2003, but voluntarily dismissed 
the appeal. 

On 6 March 2003, the State filed a petition for writ of certiorari in 
Buncombe County Superior Court seeking review of Judge Cash's 
order. The State amended its petition on 7 March 2003 and filed a 
memorandum in support of the petition. 

On 10 March 2003, defendant filed a motion to dismiss the peti- 
tion for writ of certiorari and a response to the petition. The 
Honorable James U. Downs granted the State's petition and remanded 
the matter to district court for further proceedings. Judge Downs also 
determined that when a defendant appeals his case from district 
court to superior court and later remands his case back to the district 
court, the date of remand starts the judgment. 

Defendant appeals. On appeal, defendant argues that the trial 
court erred in determining that the State's petition was timely filed. 
We agree and reverse the decision of the superior court. 
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I. State's Motion to Dismiss 

[I] As a preliminary matter, we must consider whether the appeal is 
properly before this Court. Under N.C. Gen. Stat. § 1A-1, Rule 54(a) 
(2003), a judgment is either final or interlocutory. Our Supreme Court 
has explained this distinction: 

A final judgment is one which disposes of the cause as to all the 
parties, leaving nothing to be judicially determined between them 
in the trial court. An interlocutory order is one made during the 
pendency of an action, which does not dispose of the case, but 
leaves it for further action by the trial court in order to settle and 
determine the entire controversy. 

Veaxey v. Durham, 231 N.C. 357, 361-62, 57 S.E.2d 377, 381, reh'g 
denied, 232 N.C. 744, 59 S.E.2d 429 (1950). The right to appeal in a 
criminal proceeding is purely statutory. State v. Nichols, 140 N.C. 
App. 597, 598-99, 537 S.E.2d 825, 826 (2000). Generally, "[tlhere is no 
provision for appeal to the Court of Appeals as a matter of right from 
an interlocutory order entered in a criminal case[.]" State v. Henry, 
318 N.C. 408, 409, 348 S.E.2d 593, 593 (1986). 

In this case, the superior court reversed and remanded the dis- 
trict court's order dismissing defendant's probation violation. This 
order is not a final judgment because it does not dispose of the mat- 
ter as to all the parties, leaving nothing to be judicially determined 
between them in the trial court. Instead, the order is interlocutory 
because the lower court must take further action to settle the dispute. 
As we have stated, interlocutory orders entered in criminal cases are 
generally not appealable in this Court. Id. Therefore, this appeal 
should be dismissed unless an exception applies. 

N.C. Gen. Stat. 5 15A-1432(d) (2003) provides such an exception: 

If the superior court finds that a judgment, ruling, or order dis- 
missing criminal cha~ges  in the district court was in error, it 
must reinstate the charges and remand the matter to district 
court for further proceedings. The defendant may appeal this 
order to the appellate division as in the case of other orders of the 
superior court, including by an interlocutory appeal if the defend- 
ant, or his attorney, certifies to the superior court judge who 
entered the order that the appeal is not taken for the purpose of 
delay and if the judge finds the cause is appropriately justiciable 
in the appellate division as an interlocutory matter. 

(Emphasis added.) 
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We believe that this statute applies to the present case. Here, 
the superior court determined that the district court's order dismiss- 
ing the probation violation was erroneous and remanded the matter 
back to the district court for further proceedings. Defendant also 
met the other requirements of the statute. His attorney certified to 
the superior court judge that the appeal was not taken for the pur- 
pose of delay, and the superior court judge found that the cause 
was appropriately justiciable in the appellate division as an inter- 
lokutory matter. 

We also wish to clarify that a probation revocation hearing is suf- 
ficiently analogous to the dismissal of criminal charges for the pur- 
poses of this statute. In its brief, the State (the party which would be 
aggrieved by such an interpretation) acknowledges that: 

While a probation revocation hearing is not technically a full 
criminal prosecution, it is undeniably a part of the criminal 
process. Probationers receive a variety of due process pro- 
tections. Final revocation of probation must be preceded by a 
hearing. . . . 

Violation of probation can result in arrest for such violation 
[under] N. C.G. S. 3 15A-1345(a) (2001), and a preliminary hearing 
is generally required, just as in conventional eriminal prosecu- 
tions. N.C.G.S. 3 15A-1345(c). . . . 

For these reasons, the State argues that the dismissal of the 
instrument bringing a probationer back to the court for possi- 
ble revocation of probation and activation of a sentence of 
imprisonment i s  sufficiently akin to the dismissal of criminal 
charges. . . . 

(Emphasis added.) Because we have the authority to hear this case 
under N.C. Gen. Stat. 3 15A-1432(d), the State's motion to dismiss is 
denied.l We turn to consider the merits of the case. 

11. Failure to Timely File the Probation Violation Report 

[2] Defendant argues that the superior court erred in making 
its determination on the timeliness of the probation violation report. 
We agree. 

1. Alternatively, we note that this Court has the authority to hear this case even if 
N.C. Gem Stat. Pi 15A-1432(d) does not apply. Under N.C.R. App. P. 21(a)(l) (2004), 
writs of certiorari "permit review of the judgments and orders of trial tribunals when 
the right to prosecute an appeal has been lost [because] no right of appeal from an 
interlocutory order exists[.]" This provision allows us to hear interlocutory criminal 
appeals like the one in the case at  bar. 
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" 'When a sentence has been suspended and defendant placed 
on probation on certain named conditions, the court may, at  any 
time during the period of probation, require defendant to appear 
before it, inquire into alleged violations of the conditions, and if 
found to be true, place the suspended sentence into effect.' " State v. 
Hicks, 148 N.C. App. 203, 204, 557 S.E.2d 594, 595 (2001) (citation 
omitted). However, after the period of probation has ended, a 
court may revoke probation only if a probation revocation com- 
plaint is filed prior to the expiration of the probation term. N.C. Gen. 
Stat. Q 15A-1344(f)(l) (2003). 

In this case, defendant was placed on twelve months' probation 
on 6 December 2000. The revocation complaint was filed on 29 
January 2002. Thus, the complaint was filed more than twelve months 
from the date of sentencing. 

The State argues that the complaint was timely filed because 
defendant's probation was stayed while defendant appealed his con- 
viction from district court to superior court. We disagree with this 
contention. Under N.C. Gen. Stat. # 15A-1431(f) (2003): 

Appeal pursuant to this section stays the execution of portions of 
the judgment relating to fine and costs. Appeal stays portions of 
the judgment relating to confinement when the defendant has 
complied with conditions of pretrial release. If the defendant can- 
not comply with conditions of pretrial release, the judge may 
order confinement in a local confinement facility pending the 
trial de novo in superior court. 

This statute provides that the only portions of a district court 
sentence stayed by an appeal are fines, costs, and terms of imprison- 
ment if the defendant has complied with pretrial conditions of 
release. "If ordinary probation is involved, the defendant begins 
serving the probation despite the appeal[.]" See Stevens H. Clarke, 
Law of Sentencing, Probation, and Parole in  North Carolina, p. 124 
(Institute of Gov't 2d ed. 1997). 

This provision should not be confused with N.C. Gen. Stat. 
Q 15A-1451 (2003), the section that deals with appeals from superior 
court to the appellate courts. When a defendant appeals from supe- 
rior court to the appellate courts, probation is stayed. N.C. Gen. Stat. 
Q 15A-1451(a)(4). Since the legislature specifically delineated that 
probation is stayed in this section and did not do so in N.C. Gen. Stat. 
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5 15A-1431(f), this reveals a deliberate decision not to stay probation 
when a defendant appeals district court decisions to the superior 
court. Plaintiff's suggestion that defendant's probation was stayed is 
without merit. 

Because the State's probation revocation complaint was not 
filed prior to the expiration of defendant's probation term, the State 
failed to comply with N.C. Gen. Stat. # 15A-1344(f)(l). Further- 
more, since defendant's probation was not stayed while defendant 
appealed his conviction from district court to superior court, the 
State has not shown that its complaint was timely filed. Therefore, 
the district court was correct in dismissing the probation violation, 
and the superior court erred in reinstating the charges. The order of 
the superior court is 

Reversed. 

Judges BRYANT and ELMORE concur. 

BEVERLY A. KUMMER, PLAINTIFF V. ANTHONY LOWRY, JR., AND ANTHONY LOWRY, 
DEFENDANTS 

No. COA03-1079 

(Filed 6 July 2004) 

Motor Vehicles- intersection accident-green light-duty to 
look-contributory negligence 

The trial court did not abuse its discretion by denying plain- 
tiff's motion for a new trial after a jury found her to be contribu- 
torily negligent in an automobile accident at an intersection. 
Plaintiff had the green light and did not see defendant until the 
last minute, but admitted not looking to see if traffic was coming. 
A driver must maintain a reasonable and proper lookout even 
when she has a green light. 

Appeal by plaintiff from order entered 16 May 2003 by Judge 
Nancy Black Norelli in Mecklenburg County District Court. Heard in 
the Court of Appeals 19 May 2004. 
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Harris Ragan Patterson & Rodgers, by  J. Neal Rodgers, for 
plaintiff-appellant. 

Lovejoy & Bolstel; PA. ,  by Jeffrey S. Bolster, for defendants- 
appellees. 

TYSON, Judge. 

Beverly A. Kummer ("plaintiff") appeals from a judgment entered 
after a jury's verdict found Anthony Lowry, Jr., ("Lowry") and 
Anthony Lowry (collectively, "defendants") negligent, plaintiff con- 
tributorily negligent, and failed to award damages for injuries she sus- 
tained in a car accident with defendants. We affirm. 

I. Background 

On 20 June 2000, plaintiff was driving her automobile west on 
Carowinds Boulevard in Charlotte, North Carolina. As plaintiff's auto- 
mobile entered the intersection of Carowinds Boulevard and Catawba 
Trace Drive, the traffic light at the intersection emitted green for 
plaintiff's lane of traffic. Lowry entered the intersection proceeding 
south on Catawba Trace Drive in violation of the red light in his lane 
of travel. Plaintiff's automobile "t-boned" Lowry's automobile. The 
front of plaintiff's automobile struck the left rear quarter panel of 
Lowry's automobile. 

Plaintiff brought suit against defendants and alleged that Lowry 
was negligent in causing the accident as he: (1) failed to maintain and 
keep a reasonable and careful lookout; (2) failed to keep his vehicle 
under reasonable and proper control; (3) operated his vehicle upon a 
public road heedlessly and carelessly; and (4) entered an intersection 
at a time when the traffic light emitted red for traffic in the direction 
in which he was traveling. 

Defendants answered, denied negligence, and alleged that plain- 
tiff was contributorily negligent by: (1) failing to keep a proper look- 
out; (2) failing to reduce the speed of her vehicle to avoid a collision; 
and (3) acting carelessly and negligently. 

Weather conditions on the day of the collision were clear and 
dry with no obstructions or impediments to plaintiff's view. Plaintiff 
presented evidence that showed the speed limit on Carowinds 
Boulevard was 55 miles-per-hour and that at the time of the accident 
she was traveling between 45 and 55 miles-per-hour. Plaintiff testified 
she did not see or notice Lowry's vehicle or any other vehicle coming 
from the direction of Catawba Trace Drive. Plaintiff observed a car to 
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her right traveling in the same direction. As plaintiff entered the 
intersection, she focused on the road directly in front of her and did 
not look to her left or right. Plaintiff stated she did not see Lowry's 
vehicle until it was directly in front of her and did not have time to 
brake or take any other action to prevent the collision. Defendants 
did not put on any evidence. 

Plaintiff moved for a directed verdict on the issue of contributory 
negligence, which the trial court denied. The jury found: (I)  defend- 
ants to be negligent; (2) plaintiff's negligence contributed to her 
injuries; and (3) denied plaintiff recovery. Plaintiff's motion for judg- 
ment notwithstanding the verdict and new trial was denied. Plaintiff 
appeals solely from the order denying her motion for a new trial and 
does not appeal from the judgment filed 17 March 2003. 

11. Issues 

The sole issue is whether the trial court erred in denying plain- 
tiff's motion for a new trial because there was insufficient evidence to 
submit the issue of contributory negligence to the jury. 

111. Contributorv Negligence 

This Court applies an abuse of discretion standard of review 
when reviewing the denial of a motion for new trial. Garrison v. 
Garrison, 87 N.C. App. 591, 594, 361 S.E.2d 921, 923 (1987). A trial 
court's discretionary decision to deny or grant a new trial may be 
reversed on appeal "only when the record affirmatively demonstrates 
a manifest abuse of discretion." Id. This Court must determine 
whether the verdict represents an injustice and is against the greater 
weight of the evidence. See I n  re Will of Buck, 350 N.C. 621, 516 
S.E.2d 858 (1999). Because "the trial court has directly observed the 
evidence as it was presented and the attendant circumstances, as well 
as the demeanor and characteristics of the witnesses," a trial court's 
ruling on a motion for new trial is given great deference. Id. at 628, 
516 S.E.2d at 863. 

In determining the sufficiency of the evidence to justify the sub- 
mission of an issue of contributory negligence to the jury, the court 
"must consider the evidence in the light most favorable to the 
defendant and disregard that which is favorable to the plaintiff." See 
Prevette v. Wilkes Gen. Hosp., Inc., 37 N.C. App. 425, 427, 246 S.E.2d 
91, 92 (1978). " 'If different inferences may be drawn from the evi- 
dence on the issue of contributory negligence, some favorable to the 
plaintiff and others to the defendant, it is a case for the jury to deter- 
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mine.' " Id. (quoting Bell u. Maxwell, 246 N.C. 257, 261-62, 98 S.E.2d 
33, 36 (1957)). 

Plaintiff argues that because a green light was emitting for her 
direction of traffic, she had the right to assume that any motorist 
approaching an intersection would abide by all traffic signals and was 
not contributorily negligent. Our Supreme Court, however, has held 
that even though a driver possesses a green light, "the duty rests upon 
[the driver] to maintain a reasonable and proper lookout for other 
vehicles in or approaching the intersection." Beatty v. Bozuden, 257 
N.C. 736, 739, 127 S.E.2d 504, 506 (1962) (citing Cox v. Freight Lines, 
236 N.C. 72, 72 S.E.2d 25 (1952)). 

In Bass v. Lee, our Supreme Court elaborated on a motorist's 
duties: 

The duty of a driver at a street intersection to maintain a lookout 
and to exercise reasonable care under the circumstances is not 
relieved by the presence of electrically controlled traffic signals, 
which are intended to facilitate traffic and to render crossing less 
dangerous. He cannot go forward blindly even in reliance on traf- 
fic signals . . . . A green traffic light permits travel to proceed and 
one who has a favorable light is relieved of some of the care 
which otherwise is placed on drivers at intersections, since the 
danger under such circumstances is less than if there were no sig- 
nals. However, a green or "go" light or signal is not an absolute 
guarantee of a right to cross the intersection solely in reliance 
thereon without the necessity of making any observation and 
without any regard to traffic conditions at, or other persons or 
vehicles within, the intersection. A green or "go" signal is not a 
command to go, but a qualified permission to proceed lawfully 
and carefully in the direction indicated. In other words, not with- 
standing a favorable light, the fundamental obligation of using 
due and reasonable care applies. 

255 N.C. 73, 78-79, 120 S.E.2d 570, 573 (1961) (internal citations 
omitted). 

In Cuwin u. Williams, a case with facts similar to those at bar, 
the plaintiff approached an intersection while her signal light was 
green. 248 N.C. 32, 35, 102 S.E.2d 455, 457 (1958). It was a fair and 
sunny day, with no impediments to plaintiff's line of sight while enter- 
ing the intersection. Id. Plaintiff's car struck the side of defendant's 
car. Id. Plaintiff testified that she did not see defendant's car until 
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impact and that she did not look left or right while entering the inter- 
section. Id. at 35, 102 S.E.2d at 457. Our Supreme Court held that the 
issue of contributory negligence was properly submitted to the jury 
based on this evidence. 

This Court has also held that a motorist facing a green light while 
approaching an intersection has a duty to maintain a proper lookout. 
See Love v. Singleton, 145 N.C. App. 488, 492, 550 S.E.2d 549, 551 
(2001); Seaman v. McQueen, 51 N.C. App. 500, 503-04,277 S.E.2d 118, 
120 (1981). "It is the duty of the driver of a motor vehicle not merely 
to look, but to keep an outlook in the direction of travel; and [the 
driver] is held to the duty to see what she ought to have seen." 
Seaman, 51 N.C. App. at 503-04, 277 S.E.2d at 120. 

Here, the evidence shows that plaintiff admitted not looking left 
or right to see if any traffic was coming and stated, "it's not [her] 
responsibility." Further, the evidence shows that it was a clear and 
sunny day, the roads were dry, and there was good visibility to the 
left, right, and front of plaintiff's vehicle. There were no obstructions 
to plaintiff's view as she approached the intersection, and she testi- 
fied she was familiar with the intersection. 

Officer B.M. Hawk ("Officer Hawk"), the investigating officer of 
the accident, confirmed that the roadway was straight, with no hills 
or visual obstructions, and that there was good visibility in all direc- 
tions. Officer Hawk also testified that the impact occurred in the sec- 
ond inside lane of Carowinds Boulevard and defendants' car had 
almost completely crossed this intersection when it was hit by plain- 
tiff's car. Plaintiff agreed with Officer Hawk's description and loca- 
tion of the accident. Plaintiff was unable to provide a reason why she 
did not notice defendants' car until it was directly in front of her. 

The evidence also showed that plaintiff did not apply her brakes 
or slow her vehicle's speed. Plaintiff testified that she did not recall 
hitting her brakes before impact or seeing any skid marks. Officer 
Hawk testified that his investigation revealed no evidence that plain- 
tiff took any action to avoid the collision. 

Sufficient evidence was presented regarding plaintiff's contribu- 
tory negligence, which allowed the trial court to submit the issue of 
contributory negligence to the jury. The trial court did not abuse its 
discretion in denying plaintiff's motion for a new trial after the jury 
found her to be contributorily negligent and failed to award her dam- 
ages. Plaintiff's assignment of error is overruled. 
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IV. Conclusion 

Plaintiff failed to show that the trial court abused its discretion in 
denying her motion for a new trial after a jury found her to be con- 
tributorily negligent. The order of the trial court is affirmed. 

Affirmed. 

Judges McGEE and TIMMONS-GOODSON concur. 

ANTHONY MARANO COMPANY, PLAINTIFF V. PHILLIP C. JONES AND MICHELLE M. 
JONES, DEFENDANTS, AKD PAUL L. BITTER AND SANDRA L. BITTER, INTERVENING- 
DEFENDANTS 

(Filed 6 July 2004) 

1. Mortgages and Deeds of Trust- novation-modification o f  
obligation 

A de novo review revealed that the trial court did not err by 
finding that a second note from defendant to plaintiff did not 
extinguish the original debt secured by the mortgage, because 
the execution of the second note was not a novation as to the 
earlier debt, although it is undisputed that the parties agreed 
to modify the obligation, when there was no evidence of a 
clear intent among the parties that the second note be substi- 
tuted for the original obligation such that the original obligation 
was extinguished. 

2. Creditors and Debtors- application o f  payment-discre- 
tion of creditor 

A de novo review revealed that the trial court did not err 
by entering judgment for plaintiff company in an action to fore- 
close a mortgage even though defendants contend plaintiff 
improperly applied payments by defendant and his companies to 
reduce other debts owed by defendant and his companies, 
because there was no evidence in the record that defendant ever 
specified the debts to which payments were to be credited, and 
thus, the application of payments was in the discretion of plain- 
tiff company. 
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Appeal by intervenors from judgment entered 28 October 2002 by 
Judge James W. Morgan in Cleveland County Superior Court. Heard in 
the Court of Appeals 3 December 2003. 

R. Keith Johnson, PA. ,  by R. Keith Johnson, for the plaintiff- 
appellee. 

Hamilton, Gaskins, Fay, & Moon, P.L.L.C., by Jackson N. Steele 
and Mark R. Kutny, for the intermenor-appellants. 

ELMORE, Judge. 

To secure a debt, Phillip Jones (defendant) executed a mortgage 
in favor of Anthony Marano Company (appellee) on certain real prop- 
erty in Cleveland County, North Carolina (the property) on 16 June 
1992. The mortgage was recorded in the Cleveland County Registry 
on 25 June 1992. On 21 October 1993, defendant and appellee exe- 
cuted a demand note (second note), changing the terms of the origi- 
nal debt obligation by reducing the interest rate. As of our hearing of 
this case, the mortgage remained unpaid. 

On 16 August 1996, Paul and Sandra Bitter (appellants) obtained 
a judgment against defendant in the Court of Common Pleas of 
Ottawa County, Ohio. On 10 January 1997, appellants docketed 
the Ohio judgment against defendant in Cleveland County, North 
Carolina, thereby placing a lien on the property to satisfy the 
judgment. 

On 28 April 2000, appellee filed suit against defendant to fore- 
close the mortgage on the property in Cleveland County Superior 
Court to satisfy the debt. Appellants, claiming to have a superior in- 
terest in the property, filed a motion to intervene in the case, their 
motion was granted. After a non-jury trial, the Honorable James W. 
Morgan entered judgment in favor of appellees and ordered that the 
property be sold to satisfy the defendant's unpaid debt to the 
appellees. From this order, appellants appeal. For the reasons stated 
herein, we affirm. 

[I] Appellants' first assignment of error is that the trial court erred in 
finding the second note from defendant to appellee did not extinguish 
the original debt secured by the mortgage. In essence, appellant 
argues that a novation occurred when appellee and defendant exe- 
cuted the second note. 

It is well settled that when the trial court sits without a jury, the 
standard of review on appeal is whether there was competent evi- 
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dence to support the trial court's findings of fact and whether the con- 
clusions of law were proper in light of such facts. Chemical Realty 
Corp. v. Home Fed'l Savings & Loan, 84 N.C. App. 27,351 S.E.2d 786 
(1987). A trial court's conclusions of law, however, are reviewable de 
novo. Wright v. Auto Sales, Inc., 72 N.C. App. 449, 325 S.E.2d 493 
(1985). In the case subjudice, the trial court made the following find- 
ings of fact relative to the absence of a novation: 

10. The note dated 15 June 92 was not paid on its due date, and 
subsequent thereto, on 21 October 93 [defendant] executed a note 
for $450,000 payable to Marano, on demand, to acknowledge and 
renew the obligation that was unpaid, that was secured by the 
mortgage identified above. 

11. No new funds were advanced to [defendant] as a result of the 
note dated 21 October 93, as said note simply acknowledged the 
existing obligation owed to [appellee] by [defendant]. 

12. The debt owed by [defendant] to [appellee] secured by the 
property in Cleveland County was not intended to be extin- 
guished by [defendant] and [appellee]. 

Our review of the record in this case reveals that there is compe- 
tent evidence to support these findings of fact. In fact, there is no evi- 
dence in the record to support appellant's contention that the second 
note was intended by the parties to extinguish the original obligation 
secured by the mortgage. We are therefore bound by these findings. 
The following conclusions of law were therefore proper in light of the 
findings of fact: 

1. The execution of the note on 21 October 93 by [defendant] 
was not a novation as to the earlier debt created on 16 June 92, 
but instead was a restatement and acknowledgment of that 
debt which, in effect, extended the maturity date of the obliga- 
tion. It was not intended by [defendant] and [appellee] to ex- 
tinguish the previous debt, nor was the mortgage securing said 
obligation canceled. Consequently, there was no novation upon 
execution of the note on 21 October 93, and the obligation which 
arose on 16 June 92 continued through that date and continues to 
the date of this order. 

3. The obligation of [defendant] to [appellee] secured by the 
mortgage was not extinguished by payments from [defendant] to 
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[appellee] on other debts and obligations, and the note dated 16 
June 92, as restated in the note dated 21 October 93 was not extin- 
guished or paid, and is a continuing obligation. 

De novo review of this issue requires us to consider the question 
anew, as if not previously considered or decided. Raleigh Rescue 
Mission, Inc. v. Board of Adjust. of City of Raleigh ( In  re Appeal of 
Soc'y for Pres. of Historic Oakwood), 153 N.C. App. 737, 740, 571 
S.E.2d 588, 590 (2002). " 'The essential requisites of a novation are a 
previous valid obligation, the agreement of all the parties to the new 
contract, the extinguishment of the old contract, and the validity of 
the new contract.' . . . 'Ordinarily. . . in order to constitute a novation 
the transaction must have been so intended by the parties.' " 
Tomberlin v. Long, 250 N.C. 640, 644, 109 S.E.2d 365, 368 (1959) (cita- 
tions omitted). Although it is undisputed that the parties agreed to 
modify the obligation, there is no evidence of a clear intent among the 
parties that the second note be substituted for the original obligation 
such that the original obligation was extinguished. The record does 
not support appellants' argument. 

[2] Appellants' second assignment of error is that the trial court 
erred by entering judgment for the appellee because the appellee 
improperly applied payments by defendant and his companies to 
reduce other debts owed by defendant and his companies. The trial 
court made the following conclusion of law: 

4. [Appellee] was not obligated to apply credits or payments to 
the oldest debt owed to it by [defendant], nor was it otherwise 
legally obligated to apply credits and payments so that the debt 
secured by the mortgage identified herein would be extinguished 
and paid. 

We review this conclusion de novo. Our Supreme Court has stated: 

[i]t is a well-settled principal of both common and civil law, which 
seems to be universally applied, that where a debtor, who owes a 
number of debts to a creditor, makes a payment to the creditor, 
he has the right at the time of the payment to specify the debt or 
debts to which the payment will be applied, and if he fails to do 
so, the creditor may make the application. 

Heating Co. v. Realty Co., 263 N.C. 641, 654, 140 S.E.2d 330, 339 
(1965). There is no evidence in the record that defendant ever speci- 
fied the debts to which payments were to be credited. Therefore, the 
right to make such an assignment fell to the appellee, as creditor. The 
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trial court's conclusion of law is proper and this assignment of error 
is without merit. 

We conclude that the trial court did not err in holding there 
was not a novation and that the application of payments was in 
the discretion of the appellee. As a result, the judgment of the trial 
court is affirmed. 

Affirmed. 

Judges BRYANT and CALABRIA concur. 

STATE O F  NORTH CAROLINA v. CALVIN LAMONTE BROWN 

No. COA03-1332 

(Filed 6 July 2004) 

Appeal and Error- Anders brief-two appeals frivolous- 
record inadequate on remainder-pro se appeal on Alford 
plea-not cognizable 

In an appeal from five judgments and sentences for burglary 
and assault submitted on an Anders brief, appeal from two of the 
judgments was frivolous and the record on appeal did not permit 
review of the remaining three. The case was remanded for 
appointment of new counsel to bring forward defendant's appeal 
on those judgments. Defendant's pro se arguments were not cog- 
nizable on direct appeal from an Alford plea. 

Appeal by defendant from judgments dated 21 May 2003 by Judge 
John 0. Craig, 111, in Stokes County Superior Court. Heard in the 
Court of Appeals 15 June 2004. 

Attorney General Roy Cooper, b y  Assistant Attorney General 
Christopher W Brooks, for the State. 

Samuel L. Bridges for defendant-appellant. 

BRYANT, Judge. 

Calvin Lamonte Brown (defendant) appeals from judgments 
dated 21 May 2003 entered consistent with his Alford plea to first- 
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degree burglary, assault with a deadly weapon with intent to kill 
inflicting serious injury ("AWDWIKISI"), assault inflicting serious 
bodily injury, assault with a deadly weapon inflicting serious injury 
("AWDWISI"), and conspiracy to commit assault with a deadly 
weapon inflicting serious injury. Defendant stipulated to facts result- 
ing in a Prior Record Level 11. The trial court imposed five aggravated 
prison sentences, to wit: 

(1) 109 to 140 months for AWDWIKISI on 03 CRS 50233; 

(2) 77 to 102 months for first-degree burglary in 03 CRS 50234, 
consecutive to the sentence in 03 CRS 50233; 

(3) 24 to 29 months for conspiracy in 03 CRS 50284, consecutive 
to the sentence in 03 CRS 50234; 

(4) a concurrent term of 19 to 36 months for assault inflicting 
serious bodily injury in 03 CRS 1379; and 

(5) a concurrent term of 29 to 44 months for AWDWISI in 
03 CRS 50276. 

Testimony at the plea hearing tended to show that defendant had 
enlisted his co-defendants Jerry Hairston and Delante Kelly to retali- 
ate against Bennie Hopper for stealing cocaine from defendant's resi- 
dence. On 8 February 2003, defendant, Hairston and Kelly went look- 
ing for Hopper at 1875 Delta Church Road in Sandy Ridge, North 
Carolina, Hopper's previous address. After disabling the telephone 
lines, the three men entered the residence armed with guns and a golf 
club and assaulted three of the occupants. Defendant and Hairston 
brutally beat Jerry Lee Ashburn with a golf club, fracturing his skull 
and leaving him permanently paralyzed on his right side. In addition 
to losing his house, business, and ability to work, Ashburn incurred 
medical costs of approximately $170,000, and the additional costs of 
his ongoing rehabilitation. Michael J. Dalton was knocked uncon- 
scious by co-defendants, and was treated and released from the hos- 
pital later that night. Michael Shane Dalton was hit in the head with 
"something" and was kicked several times while on the ground. 

After judgment, defendant gave notice of appeal in open court. 

Counsel appointed to represent defendant has been unable to 
identify any issue with sufficient merit to support a meaningful argu- 
ment for relief on appeal and therefore requests this Court to conduct 
its own review of the record for possible prejudicial error pursuant to 
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Anders v. California, 386 U.S. 738, 18 L. Ed. 2d 493 (1967), and State 
v. Kinch, 314 N.C. 99,331 S.E.2d 665 (1985). Counsel advised defend- 
ant of his right under Anders and Kinch to file written arguments 
with this Court, and defendant has filed pro se arguments. 

In accordance with Anders, we have fully examined the record to 
determine whether any issues of arguable merit appear therefrom and 
whether the appeal is wholly frivolous. We conclude the appeal is friv- 
olous as to the judgments entered in 03 CRS 50233 and 50284. 
Furthermore, we have examined the record for possible prejudicial 
errors in these judgments and have found none. 

Defendant's appellate counsel, however, has failed to include in 
the record on appeal three of the five judgments entered by the trial 
court. See N.C.R. App. P. 9(a)(3)(g). They are instead attached as an 
"Appendix" to defendant's appellate brief and therefore are not prop- 
erly before this Court for review. State v. Dayberry, 131 N.C. App. 
406,407,507 S.E.2d 587, 588 (1998) (where counsel merely appends a 
copy of a judgment to his brief without a motion to amend the record, 
such judgment is not a proper part of the record on appeal). Although 
this Court may amend the record on its own motion to include these 
judgments, see id. (citing N.C.R. App. P. 2), such action would not 
remedy the insufficiency of the record on appeal. At a minimum, the 
indictments corresponding to these judgments are needed to assess 
potential errors in either (1) the use of Ashburn's injuries and 
expenses as aggravating factors for the assaults upon the Daltons, see 
State v. Yelverton, 334 N.C. 532, 549-50, 434 S.E.2d 183, 193 (1993), or 
(2) the entry of judgment upon numerous assault convictions for the 
single assault upon Ashburn, see State v. Ezell, 159 N.C. App. 103, 111, 
582 S.E.2d 679, 685 (2003). Moreover, the State notes the judgment in 
03 CRS 1379 contains an error under the Structured Sentencing grid, 
N.C. Gen. Stat. 5 15A-1340.17(c), (e) (2003), imposing a term of nine- 
teen to thirty-six months for the Class F felony of assault inflicting 
serious bodily injury. 

Because the record on appeal does not permit review of the judg- 
ments in 03 CRS 1379, 50234, and 50276, we remand the cause for 
appointment of new appellate counsel to bring forward the defend- 
ant's appeal of right from those judgments. See Anders, 386 U.S. at 
744, 18 L. Ed. 2d at 498. 

As the issues raised by defendant in his pro se arguments to the 
Court are not cognizable on direct appeal from his AZford plea, see 
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N.C.G.S. 5 15A-1444(al), (a2) (2003), we accordingly note that our rul- 
ing in the instant appeal is without prejudice to defendant's right to 
file a motion for appropriate relief in superior court. See State v. Fair, 
354 N.C. 131, 166, 557 S.E.2d 500, 524 (2001), cert. denied, 535 U.S. 
1114, 153 L. Ed. 2d 162 (2002). 

No error in 03 CRS 50233 and 50284. 

Remanded for appointment of new appellate counsel in 
03 CRS 1379, 50234, and 50276. 

Chief Judge MARTIN and Judge McGEE concur. 
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STATE OF NORTH CAROLINA v. ORLANDO RAPHAEL CLARK 

No. COA03-652 

(Filed 6 July 2004) 

1. Constitutional Law- right to confrontation-nontestify- 
ing witness-Crawford-testimonial evidence 

A nontestifying witness's statement to an officer during the 
initial investigation and her later affidavit during questioning con- 
stituted testimonial evidence under Crawfor-d v. Washington, 541 
U.S. 36 (2004). The affidavit contained statements which impli- 
cated defendant and which were made under oath during police 
questioning. The fact that the initial statement was not under 
oath is not dispositive. 

2. Constitutional Law- right to confrontation-nontestify- 
ing witness-unavailable 

The trial court did not err by declaring a witness unavailable 
where the prosecutor informed the court that he had personally 
visited the scene, that the State had attempted to contact the wit- 
ness through her friends, and that an officer had made several 
attempts to locate her. The State subsequently offered additional 
evidence regarding the witness's unavailability, including the offi- 
cer's testimony. 

3. Constitutional Law- right to confrontation-nontestify- 
ing witness-prior testimony 

Defendant's Sixth Amendment right to confrontation was 
not violated by the admission of a nontestifying witness's 
prior testimony where defendant was present at the earlier trial, 
was represented by counsel, and had the opportunity to cross- 
examine the witness. The jury in the second trial heard the entire 
transcript, including the cross-examination about defendant's 
convictions, addictions, and any special treatment she received 
for her testimony. 

4. Constitutional Law- right to confrontation-nontestify- 
ing witness-statements to officer-admission harmless 
error 

There was harmless error in the admission of a nontestifying 
witness's statements to an officer and subsequent affidavit which 
identified defendant. Defendant did not have the opportunity to 
cross-examine the witness and the trial court failed to give an 
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instruction limiting the evidence to corroboration, but the error 
was harmless in light of the other evidence. 

5. Criminal Law- instructions on witness's criminal 
charges-granted in substance 

The trial court did not err by refusing to read to the jury a 
list of a nontestifying witness's prior and pending criminal 
charges. Defendant submitted the list before jury selection as 
support for a request to exclude the witness's testimony from 
a prior trial, but did not introduce the evidence at trial. General 
evidence of the witness's prior convictions was admitted through 
the prior testimony, and the court granted the request in sub- 
stance by instructing the jury on consideration of prior convic- 
tions in determining credibility. 

Judge WYNN concurring in the result. 

Appeal by defendant from judgments entered 18 December 2002 
by Judge James Floyd Arnmons, Jr., in Cumberland County Superior 
Court. Heard in the Court of Appeals 16 March 2004. 

Attorney General Roy Cooper, b y  Assistant Attorney General 
Robert M. Curran, for the State. 

Joseph E. Zeszotarski, Jr., for defendant-appellant. 

TYSON, Judge. 

Defendant appeals from judgments entered after a jury found him 
to be guilty of robbery with a dangerous weapon and second-degree 
kidnapping. Following a second proceeding, the jury adjudicated 
defendant as having the status of being an habitual felon and a violent 
habitual felon. We affirm defendant's conviction and the trial court's 
judgments and hold that any error at trial was harmless beyond a rea- 
sonable doubt. 

I. Background 

On 23 May 2001, Sarah DeBone ("DeBone") flew from her home 
in Michigan to Raleigh, North Carolina, and traveled by bus from 
Raleigh to Fayetteville. DeBone had not visited Fayetteville previ- 
ously and was traveling to meet her fiancke, who was serving on 
active duty in the military and stationed near Fayetteville. Upon 
arrival at the Fayetteville bus station in mid-afternoon, DeBone 
walked outside the terminal to hail a taxi and was approached by 
defendant, who struck up a conversation with her. 
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DeBone told defendant she was visiting from Michigan and was 
waiting for a taxi to take her to the Fairfield Inn. Defendant falsely 
informed DeBone the Fairfield Inn was located within walking dis- 
tance and offered to show her the way. DeBone consented, and 
defendant led her away from the bus station on foot. Several blocks 
away, defendant and DeBone encountered a woman, with whom 
defendant had a brief conversation. 

As DeBone and defendant continued walking, she became appre- 
hensive. DeBone told defendant she appreciated his help, but was 
returning to the bus station to get a taxi. Defendant promised the 
hotel was nearby, and DeBone relented. After they walked a short dis- 
tance, defendant moved behind DeBone, grabbed her around the 
neck, and forced her to the ground. Defendant told DeBone not 
to move or talk because he had a gun. Defendant went through 
DeBone's belongings, stole her money, debit card, and compact disc 
player, and ran. 

After lying on the ground until she was satisfied that defendant 
had fled, DeBone ran to the closest restaurant and called the police. 
Fayetteville Police Officer A.L. Black ("Officer Black) responded 
and drove DeBone through the area where she had walked. DeBone 
saw the woman whom defendant had spoken with earlier that day. 
Officer Black recognized the woman as Michelle Moore ("Moore"), a 
transient he had known for several years. Moore recognized DeBone 
as the woman she had seen walking with a male earlier that after- 
noon. Moore also stated she had known the man with DeBone for a 
couple of years, but informed Officer Black that she only knew him 
by his "street name" "C." 

Fayetteville Police officers conducted an independent investiga- 
tion to determine the identity of "C." Through this investigation, 
defendant was identified as a suspect. Moore later identified defend- 
ant as "C" in a photographic lineup. DeBone also identified defendant 
in a photographic lineup, and again at trial, as the man who led her 
away from the bus station and assaulted and robbed her. 

Moore did not testify at trial. The trial court allowed the State to 
introduce her sworn testimony given in a prior trial against defend- 
ant, her identification of defendant, and her notarized statement to 
Officer Black. Defendant did not present any evidence. The jury con- 
victed defendant of all charges, as well as having attained the status 
of an habitual felon and being a violent habitual felon. The trial court 
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sentenced defendant as a violent habitual felon to life imprisonment 
without possibility of parole. Defendant appeals. 

11. Issues 

Defendant contends the trial court erred in: (1) allowing into evi- 
dence Moore's prior testimony, affidavit, and statements to Officer 
Black identifying defendant as DeBone's robber; and (2) refusing to 
instruct the jury regarding Moore's prior criminal history. 

All of defendant's assignments of error directly challenge the 
admission of evidence from, and jury instructions regarding, a wit- 
ness who was not physically present to testify at trial. After the 
briefs were filed, the United States Supreme Court addressed the 
issue of "whether [the admission of recorded statements to police] 
complied with the Sixth Amendment's guarantee that, '[iln all 
criminal prosecutions, the accused shall enjoy the right. . . to be con- 
fronted with the witnesses against him.' " Crawford v. Washington, 
541 US. 36, 38, 158 L. Ed. 2d 177, 184 (2004). As defendant's as- 
signments of error directly relate to his Sixth Amendment right of 
confrontation, the United States Supreme Court's analysis in 
Crawford is controlling. 

111. Confrontation Clause 

Defendant argues the trial court violated his Sixth Amendment 
right to confrontation by admitting Moore's: (1) testimony from a 
prior trial; (2) affidavit taken by Officer Black; and (3) statements 
identifying defendant during police questioning, without making 
proper findings of unavailability. 

The Sixth Amendment right of confrontation applies to the States 
through the Fourteenth Amendment of the United States 
Constitution. Barber v. Page, 390 U.S. 719, 721, 20 L. Ed. 2d 255, 258 
(1968). Our United States Supreme Court has held, " '[tlhere are few 
subjects, perhaps, upon which this Court and other courts have been 
more nearly unanimous than in their expressions of belief that the 
right of confrontation and cross-examination is an essential and fun- 
damental requirement for the kind of fair trial which is this country's 
constitutional goal.' " Id. (quoting Pointer v. Texas, 380 U.S. 400, 405, 
13 L. Ed. 2d 923, 927 (1965)). "[Tlhere has traditionally been an excep- 
tion to the confrontation requirement where a witness is unavailable 
and has given testimony at previous judicial proceedings against the 
same defendant which was subject to cross-examination by that 
defendant." Barber, 390 U.S. at 722, 20 L. Ed. 2d at 258. 
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The United States Supreme Court recently revisited the Sixth 
Amendment Confrontation Clause in Crauford. After thoroughly dis- 
cussing historical interpretations of the Confrontation Clause, the 
Supreme Court set forth the proper analysis to be applied and 
held, "[wlhere testimonial evidence is at issue, . . . the Sixth 
Amendment demands what the common law required: unavail- 
ability and a prior opportunity for cross-examination." Id. at 68, 158 
L. Ed. 2d at 203. 

Our review of whether defendant's Sixth Amendment right of 
confrontation was violated is three-fold: (1) whether the evidence 
admitted was testimonial in nature; (2) whether the trial court prop- 
erly ruled the declarant was unavailable; and (3) whether defendant 
had an opportunity to cross-examine the declarant. Id.  

A. Testimonial Evidence 

[I] The Sixth Amendment to the United States Constitution guaran- 
tees that "in all criminal prosecutions the accused shall enjoy the 
right. . . to be confronted with the witnesses against him." U.S. Const. 
amend. VI. Defendant contends the admission at trial of Moore's prior 
testimony, her affidavit taken during police questioning, and state- 
ments made to Officer Black identifying defendant violated his right 
of confrontation. 

Defendant did not assign error to the trial court's admission of 
Moore's identification of defendant during a photographic lineup, 
nor does he assign error to the procedures used to obtain this 
evidence. Although defendant objected at trial, his failure to assign 
error precludes our review pursuant to N.C.R. App. P. 10 (2004). 
Defendant argues the admission of Moore's statements through 
other witriesses' testimony at trial violated his Sixth Amendment 
right to confrontation. 

In Crauford, Justice Scalia wrote, " '[t]estimony,'. . . is typically 
'[a] solemn declaration or affirmation made for the purpose of estab- 
lishing or proving some fact.' " 541 C.S. at 51, 158 L. Ed. 2d at 192 
(quoting 1 N. Webster, An American Dictionary of the English 
Language (1828)). Although the Court in C?-awford expressly 
declined to issue a con~prehensive definition of "testimonial evi- 
dence," it clearly held that prior testimony in a former trial and state- 
ments made during "police interrogations" constitute testimonial evi- 
dence. Id. at 52, 158 L. Ed. 2d at 193. Under Cralcford, Moore's 
testimony in an earlier trial is "testimonial evidence." Id. 
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The Supreme Court declined to define "police interrogation," and 
stated in footnote four, ''Dlust as various definitions of 'testimonial' 
exist, one can imagine various definitions of 'interrogation,' and we 
need not select among them in this case." Id. at 53, 158 L. Ed. 2d at 
194 n. 4. Further, a witness's "recorded statement, knowingly given in 
response to structured police questioning, qualifies under any con- 
ceivable definition." Id. Moore's affidavit, which contains recorded 
statements implicating "C," who was later identified as defendant, 
and made under oath during police questioning, constitutes "testimo- 
nial evidence." 

Moore's statements to Officer Black made during his initial in- 
vestigation are also testimonial evidence. The fact that this state- 
ment was not made "under oath" is not dispositive. See id. at 52, 158 
L. Ed. 2d at 193 ("Police interrogations bear a striking resemblance to 
examinations by justices of the peace in England. The statements are 
not sworn testimony, but the absence of oath was not dispositive."). 
Here, as in Crawford, "[aln accuser who makes a formal statement to 
government officers bears testimony in a sense that a person who 
makes a casual remark to an acquaintance does not." Id. at 51, 158 
L. Ed. 2d at 192; see also Moody v. State, 594 S.E.2d 350, 354 n. 6 (Ga. 
2004) (Although the Crawford Court declined to define the term "tes- 
timonial," "it appears that the term ['testimonial'] encompasses the 
type of field investigation of witnesses at issue here."). Moore's prior 
testimony, affidavit, and statements to police are testimonial in 
nature and require further analysis under Crawford to determine 
their admissibility. 

B. Unavailabilitv 

[2] Under Crawford, the State is required to present evidence of and 
the trial court must find Moore is unavailable at trial for her state- 
ments to be admitted. See Crazofo~d, 541 U.S. at 68, 158 L. Ed. 2d at 
203. Rule 804 of the North Carolina Rules of Evidence creates a 
hearsay exception and allows admission of prior testimony into evi- 
dence if the declarant is unavailable. N.C. Gen. Stat. § 8C-l, Rule 
804(b)(l) (2003). Rule 804 lists several definitions for "unavailability 
as a witness," including situations where the declarant "[ils absent 
from the hearing and the proponent of his statement has been unable 
to procure his attendance . . . by process or other reasonable means." 
N.C. Gen. Stat. # 8C-1, Rule 804(a)(5) (2003). 

In State v. Triplett, our Supreme Court held, "[tlhe trial judge's 
determination of unavailability in such cases must be supported by a 
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finding that the declarant is [unavailable], which finding in turn must 
be supported by evidence of [unavailability]." 316 N.C. 1,8,340 S.E.2d 
736, 740 (1986). "The degree of detail required in the finding of 
unavailability will depend on the circumstances of the particular 
case." Id.  

In State v. Nobles, our Supreme Court ruled that the prosecution's 
statements about its attempts to find the witness were insufficient to 
conclude that a good-faith effort was made and held the trial court 
erred in admitting the evidence. 357 N.C. 433, 584 S.E.2d 765 (2003). 
The Court stated that, as an appellate court, it had to determine 
whether the prosecution met its burden of establishing that the wit- 
ness was constitutionally unavailable to testify. Id.  at 437, 584 S.E.2d 
at 769. The Court also said, "[tlurning to the facts . . ., the transcript 
provides little insight as to whether the state undertook any effort 
whatsoever to produce [the witness]." Id.  at 438, 584 S.E.2d at 770. 
The State asserted the witness was not located within the state and 
had been unwilling to come back four years ago for previous pro- 
ceedings. Id .  

Second, the state did not present a witness to testify, offer other 
evidence, or otherwise demonstrate good-faith efforts to locate 
and present [the witness]. Accordingly, the state did not ade- 
quately demonstrate, on this record, that [the witness] was con- 
stitutionally unavailable to testify in person before the jury. 

Id.  at 439, 584 S.E.2d at 770. Our North Carolina Supreme Court 
concluded, "[tlhe state's failure to undertake good-faith efforts to 
locate and produce [the witness] constitutes reversible error," how- 
ever, the Court limited its holding to "the facts and circumstances of 
the present case." Id.  at 441, 584 S.E.2d at 771. 

During a hearing on motions i n  limine, the State moved to have 
Moore declared to be unavailable as a witness. The prosecuting attor- 
ney informed the trial court that he had personally visited the areas 
Moore frequented and that the State had attempted to contact Moore 
through her friends. He also asserted Officer Black made several 
attempts to locate Moore. The State informed the trial court and 
defendant that it planned to offer into evidence Moore's prior testi- 
mony, affidavit, and statements identifying defendant. 

Defense counsel objected to the State's motion to declare Moore 
unavailable and requested the trial court to exclude her testimony 
and statements. Defendant does not assign error to the admission of 
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Moore's identification of defendant in a photographic lineup. De- 
fense counsel also submitted proposed jury instructions on Moore's 
prior convictions if the trial court declared her unavailable and 
admitted her prior testimony. Without hearing evidence or con- 
ducting voir dire, the trial court granted the State's motion to 
declare Moore unavailable and denied defendant's motion for pro- 
posed jury instructions. 

The trial court must receive substantial supporting evidence 
before making a finding of unavailability. See id. at 439, 584 S.E.2d 
at 770; see also Tripplett, 316 N.C. at 8, 340 S.E.2d at 740. Although 
the State informed the court of its efforts to locate Moore, it did not 
"present a witness to testify" or "offer other evidence" at the motion 
hearing. See Nobles, 357 N.C. at 439, 584 S.E.2d at 770. 

We note that during defendant's objection to the State's motion to 
declare Moore unavailable, defense counsel conceded, "I can't find 
her." Defense counsel's statement during his objection to the State's 
motion that he could not locate Moore does not relieve the State of 
i ts  burden to produce evidence showing it has been "unable to pro- 
cure [Moore's] attendance . . . by process or other reasonable means." 
N.C. Gen. Stat. # 8C-1, Rule 804(a)(5); see also Nobles, 357 N.C. at 440, 
584 S.E.2d at 771. 

A review of the transcript reveals that prior to the admission of 
Moore's prior testimony a t  trial, the State offered additional evidence 
regarding Moore's unavailability, including Officer Black's testimony 
that he had "repeatedly" tried to locate Moore. The prosecutor's 
statements regarding its efforts to locate Moore corroborate Officer 
Black's testimony and sufficiently demonstrate the State's good-faith 
efforts to procure Moore in order for the trial court to declare her 
unavailable. We hold the trial court did not err in declaring Moore to 
be unavailable to testify during defendant's trial at bar. 

C. Cross-Examination 

To determine whether the trial court properly admitted Moore's 
prior testimony, prior statements to police, and her affidavit, our 
analysis turns to whether defendant had an opportunity to cross- 
examine Moore regarding the evidence presented against him. 
Crazcford, 541 U.S. at 68, 158 L. Ed. 2d at 203. In Crawford, the 
Supreme Court ruled it was error for the trial court to admit the 
unavailable witness's tape recorded statement taken during police 
investigation and describing defendant's commission of the crime 
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because the defendant had no opportunity to cross-examine during 
the witness's prior statement to the police. Id. We next consider 
whether defendant was afforded an opportunity to cross-examine 
Moore during her prior testimony or regarding her affidavit and state- 
ments to Officer Black. 

1. Prior Testimonv 

[3] The trial court admitted Moore's prior testimony, given under 
oath in an earlier trial, regarding the incident at bar. At the earlier 
trial, defendant was present, represented by counsel, had an oppor- 
tunity to cross-examine Moore, and, through his counsel, did cross- 
examine her. Moore's entire testimony from the earlier trial was 
admitted and read into evidence in the jury's presence. The jury also 
heard defense counsel's prior cross-examination regarding Moore's 
convictions for "numerous drug offenses" and "prostitution," addic- 
tions to drug and alcohol that required her to be institutionalized, and 
any potential bias or special treatment she received from the State for 
testifying against defendant. 

We hold that Moore's prior testimony, which was given at an ear- 
lier trial where defendant was present and cross-examined the wit- 
ness, satisfies the cross-examination requirement under Crawford. 
See i d .  

Moore's prior testimony was properly admitted under Rule 804. 
Since the State satisfied the requirements set forth in Crawford, we 
hold defendant's Sixth Amendment right of confrontation was not 
violated by the admission of Moore's prior trial testimony at bar. See 
Crawford, 541 U.S. at 68, 158 L. Ed. 2d at 203. 

2. Statements to Police 

[4] Defendant argues the trial court erroneously admitted Moore's 
affidavit and her statements identifying defendant to Officer Black 
during his investigation. 

Immediately following the incident, DeBone and Officer Black 
returned to the area where she and her assailant had walked. While 
riding with Officer Black, DeBone identified the woman whom she 
and her assailant had met earlier on the street. Officer Black recog- 
nized the woman as Moore and engaged in a brief conversation with 
her. During this initial investigation, Moore made statements to 
Officer Black identifying the man walking with DeBone earlier as "C," 
but stated she did not know his legal name. 
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Later that day, Moore signed an affidavit, under oath, which was 
witnessed by and given in the presence of Officer Black and signed 
before a notary. Her affidavit indicated that she had known "C" for a 
couple of years and identified him as the man walking with DeBone 
on 23 May 2001. 

As in Crawford, defendant here did not have the opportunity to 
cross-examine Moore during her statements to Officer Black or the 
taking of her affidavit. The State argues Moore's affidavit and state- 
ments to Officer Black were not admitted to prove the truth of the 
matter asserted but as corroborating evidence of Moore's prior testi- 
mony. In Crauford, the Supreme Court noted, "[tlhe [Confrontation] 
Clause also does not bar the use of testimonial statements for 
purposes other than establishing the truth of the matter asserted." 
541 U.S. at 59, 158 L. Ed. 2d at 197-98 n. 9 (citing Tennessee v. Street, 
471 US. 409, 414, 85 L. Ed. 2d 425, 105 S. Ct. 2078 (1985)). In 
Tennessee v. S t~eet ,  the Supreme Court ruled that the admission of an 
accomplice's out of court confession was not error because the 
accomplice's statement was admitted for the nonhearsay purpose of 
rebutting defendant's testimony. 471 U.S. at 414, 85 L. Ed. 2d at 431. 
The Court reasoned, "[tlhe Clause's fundamental role in protecting 
the right of cross-examination, see Douglas v. Alabama, 380 US. 415, 
418, [13 L. Ed. 2d 934, 9371 (1965), was satisfied by Sheriff 
Papantoniou's presence on the stand. If [the defendant's] counsel 
doubted that [the accomplice's] confession was accurately 
recounted, he was free to cross-examine the Sheriff." Tennessee, 471 
U.S. at 414, 85 L. Ed. 2d at 431. In Tennessee v. Street, however, the 
jury "was pointedly instructed by the trial court 'not to consider 
the truthfulness of [the accomplice's] statement in any way whatso- 
ever.' " 471 US. at 414-15, 85 L. Ed. 2d at 431. 

Here, the trial court failed to give the jury a limiting instruction. 
Because the jury could have considered this evidence for the truth of 
the matter asserted, we cannot presume it was offered and received 
as corroborating evidence. The admission of this evidence must be 
analyzed under Cmwford as if it was offered and received to prove 
the truth of the matter asserted. 

Although Moore's affidavit and statements may have corrobo- 
rated her prior testimony, without a limiting instruction to the jury 
not to consider the evidence for the truth of the matter asserted, i .e . ,  
whether defendant was DeBone's assailant, the admission of this evi- 
dence without affording defendant an opportunity to cross-examine 
Moore is error. 
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D. Harmless Error 

Because defendant's constitutional right was violated through 
the admission of Moore's prior statements to Officer Black and 
her affidavit, the State has the burden of proving the error was harm- 
less beyond a reasonable doubt to sustain defendant's conviction. 
N.C. Gen. Stat. 5 15A-1443(b) (2003); see also Delaware v. Van 
Arsdall, 475 U.S. 673, 684, 89 L. Ed. 2d 674, 686 (1986) ("The correct 
inquiry is whether, assuming that the damaging potential of the cross- 
examination were fully realized, a reviewing court might nonetheless 
say that the error was harmless beyond a reasonable doubt."); State 
v. Sisk, 123 N.C. App. 361, 370, 473 S.E.2d 348, 354 (1996), aff'd i n  
part and disc. rev. improvidently allowed i n  part, 345 N.C. 749,483 
S.E.2d 440 (1997) (citing N.C. Gen. Stat. 15A-1443). 

"In order for this Court to find that the error affecting defend- 
ant's constitutional rights was harmless beyond a reasonable doubt, 
we must determine that the error had no bearing on the jury de- 
liberations." Sisk, 123 N.C. App. at 370, 473 S.E.2d at 354. 
"Overwhelming evidence of a defendant's guilt [without regard to the 
erroneously admitted evidence] may render a constitutional error 
harmless beyond a reasonable doubt." State v. Roope, 130 N.C. App. 
356, 367, 503 S.E.2d 118, 126, disc. rev. denied, 349 N.C. 374, 525 
S.E.2d 189 (1998) (citing Harrington v. California, 395 U.S. 250, 23 
L. Ed. 2d 284 (1969); State v. Autry, 321 N.C. 392, 400, 364 S.E.2d 
341, 346 (1988)). 

DeBone, the victim, testified at trial regarding the events that 
occurred on 23 May 2001. A man approached her after she arrived at 
the Fayetteville bus station between 3:30 p.m. to 4:30 p.m. on a clear, 
spring day. He offered to walk with her to her hotel, which he falsely 
informed her was within walking distance. DeBone walked and 
talked with defendant for approximately twenty-five to thirty-five 
minutes in clear daylight. As DeBone reported the incident to police 
immediately after she was assaulted and robbed, she recalled several 
identifying characteristics of her assailant, including his sex, race, 
weight, and "crooked teeth." Prior to defendant assaulting and rob- 
bing her, they stopped and talked to a woman on the street. Following 
the robbery, DeBone and Officer Black retraced the path she had 
taken with her robber. While riding with Officer Black, DeBone 
quickly identified the woman whom she and her assailant had met 
earlier on the street. DeBone asked Officer Black to stop his vehicle, 
and he engaged in a brief conversation with the woman. That after- 
noon, Officer Black showed several photographs to DeBone. 
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Defendant's photograph was not included in the lineup. DeBone 
did not identify her assailant and robber from the photographs she 
was shown. 

After DeBone returned to Michigan, the Fayetteville Police 
Department conducted an independent investigation to determine 
the robber's identification. After determining that defendant was a 
suspect, the Fayetteville Police Department contacted Ottawa 
County Sheriff's Detective Timothy Raha ("Detective Raha") in 
Michigan to request his assistance in a photograph identification pro- 
cedure. Detective Raha testified at defendant's trial that he met with 
DeBone at her place of work two weeks after the incident, around 
4:25 p.m. on 7 June 2001. He showed DeBone a photographic lineup 
of six men and read to her the accompanying "Photo Identification 
Procedure" document. 

DeBone testified she was instructed to take her time and not to 
rush. She stared at the photographs for less than ten minutes before 
identifying defendant as her robber. DeBone also testified she felt a 
"sick feeling in my stomach when I kept going back to [defendant's] 
picture," and that she "remembered his face at the Greyhound bus 
station." In identifying the robber in the photo array, DeBone signed 
below defendant's photograph. DeBone also identified defendant as 
her assailant and robber at trial. 

In addition to the victim's identification of defendant, Moore also 
identified defendant in a photographic lineup as the man she saw 
walking with DeBone on 23 May 2001. While Moore's statements to 
Officer Black and her affidavit are inadmissible, her identification of 
defendant in a photographic lineup was not assigned as error and 
serves as additional evidence implicating defendant as the robber. 

Defendant did not object to or move to strike any of the identi- 
fication procedures for either DeBone or Moore. Excluding 
Moore's prior statements to Officer Black and her affidavit, the 
State presented overwhelming evidence of defendant's guilt. 

This evidence taken together with the testimony and identifica- 
tion made twice by the victim, who had walked and talked with 
defendant for around thirty minutes on a clear afternoon, renders the 
admission of Moore's statements and affidavit in violation of defend- 
ant's Sixth Amendment right to confront the witnesses against him 
harmless. We hold the admission into evidence of Moore's affidavit 
and her prior statements to Officer Black implicating defendant were 
harmless beyond a reasonable doubt. 
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IV. Jurv Instruction 

[S] Defendant contends the trial court erred in denying his request to 
read to the jury, during jury instructions, a list that specifically set 
forth all of Moore's prior and pending criminal charges. We disagree. 

"It is well established that a request for a specific instruction 
which is correct in law and supported by the evidence must be 
granted at least in substance." State v. Williams, 98 N.C. App. 68, 71, 
389 S.E.2d 830, 832 (1990). "[Tlhe trial judge is not required to give 
the requested instruction verbatim." Id. "Where specific instructions 
requested are not supported by the evidence, the trial judge does not 
err in failing to give such instructions verbatim or in substance." State 
v. Hall, 57 N.C. App. 544, 546, 291 S.E.2d 873, 875, disc. rev. denied, 
305 N.C. 761, 293 S.E.2d 593 (1982). 

Prior to selecting the jury, defense counsel submitted to the court 
a copy of Moore's Cumberland County criminal record check, a doc- 
ument that showed she had been arrested twenty times, and certified 
copies from the Cumberland County Clerk of Court showing Moore's 
pending charges. He presented these documents as "supporting data" 
for his request to "exclude [Moore's] testimony" and moved that these 
documents be "made part of the record." Defense counsel never 
moved to have the trial court read or publish these documents to the 
jury during trial. Following the close of the State's case-in-chief, 
defense counsel moved to dismiss the charges and informed the trial 
court, "We've chosen not to present evidence in this case." Defendant 
did not seek to introduce Moore's prior record into evidence for 
impeachment or other purposes. 

Some general evidence of Moore's prior convictions and bad acts 
was admitted into evidence and presented to the jury through the 
admission of Moore's prior testimony and cross-examination. We pre- 
viously held that the admission of this prior testimony was not error. 
Moore's prior testimony referenced generally her "numerous drug 
offenses" and her abuse of and addictions to drug and alcohol. In this 
testimony, Moore admitted these drug offenses and addictions, 
specifically stating that she had been convicted of "possession of nar- 
cotics, drug paraphernalia, prostitution, you name it." 

During the charge conference, defense counsel requested the 
trial court "instruct" the jury by reading each of Moore's fourteen 
prior convictions and charges in Cumberland County, along with the 
corresponding conviction date. Although the details of Moore's prior 
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charges were made part of the record during pretrial motions, 
defendant did not move to admit these documents into evidence. The 
trial court was not required to submit verbatim this requested instruc- 
tion to the jury in the absence of their admission into evidence. Hall, 
57 N.C. App. at 546, 291 S.E.2d at 875. 

Even if Moore's prior testimony supported defendant's requested 
instruction, the trial court granted his request in substance. See 
Williams, 98 N.C. App. at 71, 389 S.E.2d at 832. The trial court 
instructed the jury: 

[Wlhen evidence has been received tending to show that a wit- 
ness has been convicted of criminal charges, you may consider 
this evidence for one purpose only. . . . in deciding whether you 
believe or disbelieve his or her testimony at this trial. . . . 

Although the trial court denied defendant's specific request, it 
instructed the jury on its ability to consider a witness's prior convic- 
tions in determining her credibility as a witness. The trial court's 
instruction, in substance, addressed defendant's concern over 
Moore's criminal history, credibility, and the jury's ability to deter- 
mine what weight to give her testimony. Portions of Moore's crimi- 
nal past and her history of drug and alcohol abuse were presented to 
the jury through the admission of her prior testimony and cross- 
examination. The trial court did not err in denying defendant's 
request for jury instructions. This assignment of error is overruled. 

V. Conclusion 

Defendant's Sixth Amendment right of confrontation was not 
violated when the trial court admitted Moore's prior testimony into 
evidence, as this prior testimony was subject to cross-examination 
and satisfied the United States Supreme Court's ruling in Crawford. 
The trial court erred in admitting Moore's testimonial affidavit 
and statements given during police questioning as corroborating evi- 
dence without giving the jury a limiting instruction. This evidence 
violated defendant's right to confrontation. We hold the evidence and 
record shows this error was harmless beyond a reasonable doubt. 
The trial court did not err in failing to give defendant's requested jury 
instruction where the evidence did not support such instruction and 
the trial court did instruct the jury that it could use Moore's prior 
criminal record and bad acts in determining her credibility. 
Defendant's convictions and the trial court's judgments and sentence 
are affirmed. 
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Harmless error. Judgments and sentence affirmed. 

Judge HUNTER concurs. 

Judge WYNN concurs in the result only by separate opinion 

WYNN, Judge concurring in the result. 

I agree with the majority that, even if the trial court erroneously 
admitted the testimonial statements in violation of Crawford, such 
error was harmless in light of the overwhelming evidence of 
Defendant's guilt. I do not agree with the majority's discussion of 
Crawford, however, and I therefore concur in the result only. 

In this case, the majority opinion analyzes multiple issues in light 
of Crawford, but ultimately concludes that all such errors were harm- 
less. Inasmuch as the United States Supreme Court deliberately left 
its holding in Crawford with unsettled issues, and the errors in this 
case were harmless, I believe the majority's lengthy Crawford analy- 
sis is unnecessary to resolution of the case. Indeed, it is fundamental 
that our appellate courts should refine opinions to address only the 
issues necessary for resolution of each case. The Court thereby 
avoids the multiple evils of advisory opinions, questionable dicta, and 
other unnecessary expressions of views that may tie the Court's 
hands in future cases or cause confusion among the state bar. See, 
e.g., Smith v. No~folk & S. R.R. Co., 114 N.C. 728, 749-50, 19 S.E. 863, 
869 (1894) (warning that, "it may be safely remarked that no science 
is more dependent upon the accuracy of its terms and definitions 
than that of the law. Looseness of language and dicta in judicial opin- 
ions, either silently acquiesced in or perpetuated by inadvertent rep- 
etition, often insidiously exert their influence until they result in 
confusing the application of the law, or themselves become crystal- 
lized into a kind of authority which the courts, without reference to 
true principle, are constrained to follow."); Currie v. Worthy, 48 N.C. 
(1 Jones Eq.) 315, 319-20 (1856) ("dicta do not fix the law; and I will 
take occasion to say, that the habit in which Judges, particularly on 
this side of the Atlantic, indulge, of writing dissertations instead of 
confining themselves to the point presented by the case, which is 
done either to display their learning or to save others from the 
trouble of thinking, so far from tending to fix the law, tends to un- 
settle it, and create confusion."); Thomas Fowler, Are Unnecessary 
"Holdings" Dicta?, North Carolina State Bar Journal, Summer 2003 
(noting that, "In light of the widespread use of electronic legal 
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research, it may be more important than ever for appellate judges to 
clearly state in their opinions what their holding is, and to avoid dis- 
cussions of matters that are not necessary to that holding); Michael 
C. Dorf, Dicta and Article 111, 142 U. Pa. L. Rev. 1997, 2004 (1994) 
(discussing the difficulties arising from the lack of consistency 
among courts as to the proper scope of judicial holdings). 

Since, for the sake of argument, we could assume there was error 
and dispose of this matter under a harmless error analysis, I believe 
it imprudent to, for instance, set forth a Crauford "three-fold" test 
with attending "prongs." Crazuford is a momentous case handed 
down by the United States Supreme Court only four months ago. This 
Court, like federal and state courts across the country, will be 
addressing the impact of Crawford on countless individual cases to 
come. The significance of Crazuford should be allowed time to 
develop and mature on a case-by-case basis with the benefit of briefs 
and arguments by litigants. It is premature to attempt to fashion a 
definitive Crazuford "test" to be applied in all cases. For these rea- 
sons, I respectfully concur in the result only. 

IN  THE MATTER OF N.R.M., T.F.M., MINOR JI-VEKILES 

(Filed 6 July 2004) 

Termination of Parental Rights; Child Support, Custody, and 
Visitation- Arkansas custody order-N.C. termination 
petition-subject matter jurisdiction 

A petition to terminate a mother's parental rights in North 
Carolina, filed by the father, should have been dismissed for lack 
of subject matter jurisdiction where respondent was in Arkansas, 
which had issued an earlier custody order, the children were in 
North Carolina, and the provisions of the Uniform Child Custody 
Jurisdiction and Enforcement Act (UCCJEA) did not apply. 
Custody issues have already been addressed by the Arkansas 
court, the UCCJEA emergency jurisdiction provision is not 
relevant, there was no order from Arkansas stating that 
Arkansas no longer has jurisdiction or that North Carolina would 
be a more convenient forum, and one of the parties continued 
to live in Arkansas. 
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Appeal by respondent from order entered 31 October 2002 by 
Judge J.H. Corpening, I1 in District Court, New Hanover County. 
Heard in the Court of Appeals 3 February 2004. 

Lea, Rhine & Associates, by Lori W Rosbrugh, for petitioner- 
appellee. 

Jeffrey Evan Noecker for respondent-appellant. 

McGEE, Judge. 

N.R.M. and T.F.M. (the children) were born to B.M. (petitioner) 
and S.P. (respondent) on 5 December 1996 in Arkansas. From the 
time of the birth of the children until 31 July 2000, the children lived 
in Arkansas with different persons. From birth until 20 November 
1997, they lived with petitioner; from 20 November 1997 until 16 
December 1999, the children lived with respondent; and from 20 
December 1999 until 31 July 2000, the children lived with their pater- 
nal grandparents. Since 1 August 2000, they have lived in North 
Carolina with petitioner. 

The Chancery Court of Garland County, Arkansas, entered a cus- 
tody order pertaining to the children on 16 August 2000. The Arkansas 
court found it was in the best interest of the children to place them in 
the custody of petitioner. The order provided for reasonable, but 
restricted and supervised, visitation for respondent until respondent 
fulfilled conditions set forth in the order. The order stated that for 
respondent to be granted additional visitation, she had to provide 
proof that she had met the conditions set forth in the order. The order 
further provided that respondent had a duty to support the children. 

Petitioner filed a petition on 21 March 2002 to terminate the 
parental rights of respondent to the children. Respondent received 
the petition by certified mail on 27 July 2002. Respondent filed a pro 
se response on 9 August 2002 and an amended response on 23 August 
2002. The amended response included lack of personal jurisdiction 
and lack of subject matter jurisdiction as defenses. Respondent also 
filed a separate motion to dismiss for lack of personal jurisdiction on 
23 August 2002. The trial court orally denied the motion on 5 
September 2002 and then entered a written order denying the motion 
on 31 October 2002. In this order, the trial court specifically con- 
cluded that "North Carolina has jurisdiction over the subject matter 
and parties to this action." Respondent appeals the order denying her 
motion to dismiss for lack of personal jurisdiction. 
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The petition to terminate respondent's parental rights was filed in 
New Hanover County, North Carolina, nearly two years after the 
Arkansas order was entered. In his petition, petitioner asserted the 
following as grounds for termination: 

a. The Petitioner was awarded custody of the minor children by 
judicial decree and the Respondent has for a period of one 
year or more preceding the filing of this Petition willfully 
failed without justification to pay for the care, support, 
and education of the minor children as required by the ju- 
dicial decree. 

b. The Respondent has wil[l]fully abandoned the minor children 
for at least six consecutive months immediately preceding the 
filing of this Petition. 

In the 9 August 2002 response to the petition, respondent claimed 
that petitioner had kept the location of the children secret "for the 
past year and a half." However, petitioner disputes this allegation. In 
the response, respondent also denied that petitioner was a fit and 
proper parent to have custody of the children and denied that her 
rights should be terminated. 

On 26 August 2002, subsequent to the filing in North Carolina of 
the petition to terminate respondent's parental rights, the Circuit 
Court of Garland County, Arkansas, entered an order whereby peti- 
tioner was ordered to return the children to Arkansas "for a three day 
period within the next thirty (30) days." The purpose of this order 
was to allow the Arkansas court to hold a hearing on visitation for 
respondent. However, this order resulted from a hearing that was 
held on 4 December 2000, approximately twenty months before the 
26 August 2002 order was entered. There is no evidence in the record 
indicating that petitioner complied with the 26 August 2002 order of 
the Arkansas court. 

Respondent argues that the trial court erred by ignoring prece- 
dent in denying respondent's motion to dismiss for lack of personal 
jurisdiction. However, before addressing the merits of respondent's 
argument, we review the issue of subject matter jurisdiction although 
not briefed by the parties. Our Court's authority to conduct such a 
review is summarized by In re McKinney, 158 N.C. App. 441, 581 
S.E.2d 793 (2003), which provides that 

[w]e recognize that a party's failure to brief a question on appeal 
ordinarily constitutes a waiver of the issue. See In re Faircloth, 
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153 N.C. App. 565, 581, 571 S.E.2d 65, 75 (2002) (where respond- 
ent-father fails to argue certain issues on appeal from order ter- 
minating his parental rights, this Court holds "respondent has 
abandoned these issues on appeal" citing N.C.R. App. P. 10(a) and 
28(a)). However, regardless of whether subject matter jurisdic- 
tion is raised by the parties, this Court "may review the record to 
determine if subject matter jurisdiction exists in this case." Foley 
v. Foley, 156 N.C. App. 409, 412, 576 S.E.2d 383, 385 (2003). "[A] 
court has inherent power to inquire into, and determine, whether 
it has jurisdiction and to dismiss an action ex mero motu when 
subject matter jurisdiction is lacking." Reece v. Forga, 138 N.C. 
App. 703, 704, 531 S.E.2d 881, 882, disc. review denied, 352 N.C. 
676, 545 S.E.2d 428 (2000). 

McKinney, 158 N.C. App. at 448, 581 S.E.2d at 797. See also 
Lemmerman v. Williams Oil Co., 318 N.C. 577, 580, 350 S.E.2d 83, 86 
(1986) ("When the record clearly shows that subject matter jurisdic- 
tion is lacking, the Court will take notice and dismiss the action ex. 
mero motu."). 

The significance of subject matter jurisdiction has been recently 
addressed by this Court: 

"Subject matter jurisdiction involves the authority of a court 
to adjudicate the type of controversy presented by the action 
before it." Haker-Volkening u. Haker, 143 N.C. App. 688, 693, 547 
S.E.2d 127, 130 (citing 1 Restatement (Second) of Judgments 
Q 11, at 108 (1982)), disc. review denied, 354 N.C. 217, 554 S.E.2d 
338 (2001). "Jurisdiction of the court over the subject matter of 
an action is the most critical aspect of the court's authority to act. 
Subject matter jurisdiction refers to the power of the court to 
deal with the kind of action in question[, and] . . . is conferred 
upon the courts by either the North Carolina Constitution or 
by statute." Harris v. Pembaur, 84 N.C. App. 666, 667,353 S.E.2d 
673, 675 (1987) (citing W. Shuford, N.C. Civil Practice and 
Procedure Q 12-6 (1981)). Moreover, a court's inherent author- 
ity does not allow it to act where it would otherwise lack 
jurisdiction. "Courts have the inherent power to do only those 
things which are reasonably necessary for the administration 
of justice within the scope of their jurisdiction. In  re 
Transportation of Juveniles, 102 N.C. App. 806, 808, 403 S.E.2d 
557, 559 (1991) (citing 20 Am. Jur. 2d Courts Q 78 (1965)). 
"[Tlhe inherent powers of a court do not increase its jurisdic- 
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tion but are limited to such powers as are essential to the 
existence of the court and necessary to the orderly and efficient 
exercise of its jurisdiction." Hopkins v. Barnhardt, 223 N.C. 617, 
619-20, 27 S.E.2d 644, 646 (1943). 

McKinney, 158 N.C. App. at 443, 581 S.E.2d at 795. 

N.C. Gen. Stat. Q 7B-1101 (2003) provides that a 

court shall have exclusive original jurisdiction to hear and deter- 
mine any petition or motion relating to termination of parental 
rights to any juvenile who resides in, is found in, or is in the legal 
or actual custody of a county department of social services or 
licensed child-placing agency in the district at the time of filing of 
the petition or motion. 

The statute further states that "before exercising jurisdiction un- 
der this Article, the court shall find that it would have jurisdiction 
to make a child-custody determination under the provisions of G.S. 
50A-201, 50A-203, or 50A-204." Id.  

In this case, the children were located in New Hanover County 
when the petition for termination was filed. Thus, the general require- 
ment that the children reside in or be found in the district where the 
petition is filed is fulfilled. However, the inquiry does not end at this 
stage. Rather, as N.C. Gen. Stat. # 7B-1101 indicates, jurisdictional 
provisions under the Uniform Child-Custody Jurisdiction and 
Enforcement Act (UCCJEA) (N.C. Gen. Stat. 8 50A-101 et seq.) 
(2003)) must be satisfied. We note that the definition of a "[clhild-cus- 
tody proceeding" under the UCCJEA specifically includes a proceed- 
ing for termination of parental rights. N.C. Gen. Stat. # 50A-102(4). 

The UCCJEA provisions referenced above include N.C. Gen. Stat. 
# Q  50A-201, 50A-203, and 50A-204. The first provision, N.C. Gen. Stat. 
Q 50A-201, addresses jurisdiction for initial child-custody determina- 
tions. The phrase "[ilnitial determination" is defined as "the first 
child-custody determination concerning a particular child." N.C. Gen. 
Stat. 8 508-102(8). In the present case before our Court, the custody 
issues have already been addressed by an Arkansas court. The initial 
determination provision is therefore not relevant. Similarly, N.C. Gen. 
Stat. Q 50A-204 is not applicable because it provides North Carolina 
with temporary emergency jurisdiction "if the child is present in 
[North Carolina] and the child has been abandoned or it is necessary 
in an emergency to protect the child[.]" N.C. Gen. Stat. Q 50A-204(a). 
In the present case, the children have not been abandoned within the 
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meaning of the UCCJEA and there is no indication that the children 
are in need of protection. Accordingly, this emergency jurisdiction 
provision is not relevant. 

Thus, the remaining provision, N.C. Gen. Stat. 5 50A-203, is the 
provision which must be satisfied for a North Carolina court to have 
jurisdiction to terminate respondent's parental rights. This statute 
outlines the requirements for a North Carolina court to have jurisdic- 
tion to modify a child-custody determination. Under the UCCJEA, 
"[m]odification" is defined as "a child-custody determination that 
changes, replaces, supersedes, or is otherwise made after a previous 
determination concerning the same child, whether or not it is made 
by the court that made the previous determination." N.C. Gen. Stat. 
5 50A-102(11). 

In this case, a custody order was entered by the Arkansas court 
on 16 August 2000 granting custody to petitioner and visitation to 
respondent. Thus, at the time of the petition to terminate respond- 
ent's parental rights, there was an existing order from another state 
pertaining to the children at issue. Accordingly, any change to that 
Arkansas order qualifies as a modification under the UCCJEA. 

Under the applicable modification provision, N.C. Gen. Stat. 
5 50A-203, a North Carolina court cannot modify a child-custody 
determination made by another state unless two requirements are 
met. The first requirement is that the North Carolina court must have 
jurisdiction to make an initial determination under N.C. Gen. Stat. 
5 50A-201(a)(l) or (a)(2). Subsection (a)(l) provides for jurisdiction 
if North Carolina is the "home state of the child on the date of the 
commencement of the proceeding[.]" N.C. Gen. Stat. $ 50A-201(a)(l). 
"Home state" is defined as "the state in which a child lived with a 
parent or a person acting as a parent for at least six consecutive 
months immediately before the commencement of a child-custody 
proceeding." N.C. Gen. Stat. 3 50A-102(7). In this case, the children 
had been living in New Hanover County since 1 August 2000, and the 
petition was filed 21 March 2002. Thus, the home state requirement 
was satisfied. 

However, in order for a North Carolina court to modify a custody 
determination of another state, a second requirement must also be 
met. This requirement is that either 

(1) [tlhe court of the other state determines it no longer has 
exclusive, continuing jurisdiction under G.S. 50A-202 or that 
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a court of this State would be a more convenient forum under 
G.S. 50A-207; or 

) [a] court of this State or a court of the other state determines 
that the child, the child's parents, and any person acting as a 
parent do not presently reside in the other state. 

N.C. Gen. Stat. # 50A-203. Under subsection (I), there are two means 
whereby North Carolina would obtain jurisdiction. The first manner 
is if the Arkansas court determined it no longer had jurisdiction 
under N.C.G.S. # 50A-202. This statute provides that a court 

which has made a child-custody determination consistent with 
[the UCCJEA] has exclusive, continuing jurisdiction over the 
determination until: 

(1) [it] determines that . . . the child, the child's parents, and 
any person acting as a parent [no longer have] a signifi- 
cant connection with this State and that substantial evi- 
dence is no longer available in this State concerning the 
child's care, protection, training, and personal relation- 
ship; or 

) [it] or a court of another state determines that the child, 
the child's parents, and any person acting as a parent do 
not presently reside in this State. 

N.C. Gen. Stat. 50A-202. The official comment to this statute clari- 
fies that "the original decree State is the sole determinant of whether 
jurisdiction continues. A party seeking to modify a custody determi- 
nation must obtain an order from the original decree State stating 
that it no longer has jurisdiction." Official Comment to N.C.G.S. 
# 508-202. 

In the case before our Court, there is no Arkansas order in the 
record stating that Arkansas no longer has jurisdiction. In fact, as 
recently as 26 August 2002, after the termination petition and both 
responses to the petition had been filed, an Arkansas court entered 
an order directing petitioner to return the children to Arkansas so 
that a hearing could be held regarding visitation for respondent. 
Although this order concerned a hearing which had been held on 4 
December 2000, it clearly indicated that Arkansas was not declining 
to exercise jurisdiction. Further, we note that at the time of the peti- 
tion, respondent resided in Arkansas so Arkansas did not lose con- 
tinuing jurisdiction based on N.C. Gen. Stat. § 50A-202(a)(2). 
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A second option under N.C. Gen. Stat. # 50A-203(1) that would 
relinquish jurisdiction from Arkansas to North Carolina is if the 
Arkansas court determined that a North Carolina court would be a 
more convenient forum under N.C. Gen. Stat. $ 50A-207. Again, there 
is nothing in the record showing that Arkansas made such a determi- 
nation. Accordingly, neither method of obtaining jurisdiction under 
N.C. Gen. Stat. # 50A-203(1) is satisfied. 

The final option for North Carolina to obtain jurisdiction is 
contained in N.C. Gen. Stat. $ 50A-203(2). This section allows juris- 
diction if either the issuing state or the state attempting to modify the 
order determines that the child, the child's parents, and any person 
acting as a parent have left the issuing state. In the case before this 
Court, at the time of the petition, the record shows respondent was 
residing in Arkansas. Because respondent continued to live in 
Arkansas, subsection (2) was not satisfied even though petitioner and 
the children had left Arkansas and moved to North Carolina. 
Accordingly, pursuant to the UCCJEA, the trial court lacked subject 
matter jurisdiction to hear a petition for termination of respondent's 
parental rights. Although North Carolina qualifies as the home state 
of the children, the second requirement for modification jurisdiction 
is not met. Thus, the trial court lacked subject matter jurisdiction to 
enter the order. 

For the reasons stated, the order of the trial court must be 
vacated and this case remanded to the New Hanover County District 
Court for entry of an order dismissing petitioner's action. 

Because we resolve this appeal on the basis of lack of subject 
matter jurisdiction, we do not address the merits of respondent's 
argument. 

Vacated and remanded. 

Judges WYNN and TYSON concur. 
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ROBIN CANNON AND CLARK D. WHITLOW, SR. AND WIFE, J O  ANN C. WHITLOW, 
PLAINTIFFS v. GILBERT DAY AND WIFE, CONNIE DAY, GARY WOOD AND WIFE, 

CHERYL WOOD, AND RONALD JAMES EDWARDS ASD WIFE, JANET MOORE 
EDWARDS, DEFEKDANTS 

No. COA03-704 

(Filed 6 July 2004) 

1. Appeal and Error- appealability-denial of summary 
judgment 

The denial of summary judgment based on the sufficiency of 
the evidence is not reviewable following a trial. 

2. Easements- prescriptive-sufficiency of evidence 
The trial court did not err by denying defendants' motion for 

a directed verdict on a prescriptive easement claim where there 
was evidence that permission to use a farm lane was neither 
sought nor given, that plaintiffs had performed maintenance to 
keep the road passable, and that plaintiffs had used the lane for 
20 years as if they had a right to it. 

3. Appeal and Error- preservation of issues-denial of 
request for jury instruction-failure to object-agreement 
with court 

Defendants did not preserve for appeal the denial of their 
request for a jury instruction on permissive use where they not 
only did not object, but said, "That's fine" when the court read its 
intended instruction. 

Chief Judge MARTIN concurring in the result. 

Appeal by defendants Gilbert and Connie Day and Gary and 
Cheryl Wood from judgment entered 4 October 2002 by Judge 
Benjamin G. Alford in Carteret County Superior Court. Heard in the 
Court of Appeals 3 March 2004. 

Taylor & Taylo?; by Nelson W Taylor, III, for plaintiffs- 
appellees. 

Harris Law Firm, PL.L.C., by R. Andrew Harris, for Gilbert 
and Connie Day and Gary and Cheryl Wood, defendants- 
appellants. 

No brief filed by Ronald James Edwards and Janet Moore 
Edwards. 
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GEER, Judge. 

This appeal arises out of a dispute over whether plaintiffs 
acquired a prescriptive easement across defendants' lots permitting 
use of a private lane to access the public road from plaintiffs' lot. We 
hold that plaintiffs' evidence-that plaintiffs' predecessors-in-interest 
used the lane without permission for more than 20 years, maintained 
the lane, named the lane, and treated the lane as if they owned it- 
was sufficient to support a verdict in plaintiffs' favor. The trial court 
therefore properly submitted the issue to the jury, which ultimately 
found that a prescriptive easement existed. 

Facts 

In November 1965, Carlyle and Julia Garner, plaintiffs' predeces- 
sors-in-interest, were deeded a parcel of land in Carteret County ("the 
Garner tract") without access to a public road. Between the Garner 
tract and Nine Mile Road lay a tract of land ("the Cannon tract") 
owned by the Garners' nephew, Clayton Cannon. A lane ("the farm 
lane") ran along the eastern edge of the Cannon tract, connecting 
the Garner tract to Nine Mile Road. Carlyle Garner, Clayton Cannon, 
and others had used the farm lane to move farm equipment and ma- 
terials. In 1966, after Carlyle Garner made improvements to the farm 
lane and moved a house onto the Garner tract, the Garners be- 
gan using the lane as their driveway. Plaintiffs offered evidence that 
the Garners never asked for nor received anyone's permission to use 
the farm lane. 

Mr. Garner maintained the farm lane from 1966 until 1977. In 
1977, Clayton Cannon subdivided the Cannon tract into four lots. One 
of the four lots fronted Nine Mile Road. Each of the three remaining 
lots was flag-shaped with the "flagpole" being a 10-foot-wide strip 
running parallel to the farm lane and connecting each lot to Nine Mile 
Road. When the Cannon tract was subdivided, the farm lane was 
graveled and otherwise improved, although testimony was conflicting 
as to whether Clayton Cannon or his sons Robin and Joel Cannon 
paid for the improvements. To reach their homes, the Garners and the 
owners of the flag-shaped lots drove on the farm lane. Although the 
road needed little maintenance after the improvements, Mr. Garner 
continued to help perform periodic maintenance as needed on the 
farm lane until his death in 1984. 

Carlyle Garner named the farm lane "Possum ~ a n e , "  carved a 
wooden sign with that name engraved on it, and installed the sign on 
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the public road near his mailbox. When Carteret County put in a 
911 system, it renamed the farm lane "Carlyle Lane" in honor of 
Mr. Garner. 

After Mr. Garner's death, his wife Julia Garner deeded the Garner 
tract to Robin Cannon in 1985, but continued to live on the property 
and use the farm lane until she moved into a nursing home in 1996. 
After Mrs. Garner moved, Robin Cannon allowed some friends to live 
in the Garner home; they continued to use the lane until Gilbert Day 
(now owner of the flag-shaped lot adjacent to the Garner tract) block- 
aded the lane in 1997 or 1998. 

On 9 March 2000, Robin Cannon filed a complaint against the 
Days asserting the existence of an easement benefitting the Garner 
tract and seeking a permanent injunction preventing the Days from 
obstructing or otherwise interfering with his or his tenants' use of the 
farm lane. The Whitlows, who bought the Garner tract on 8 December 
2000, were later added as plaintiffs, while Gary and Cheryl Wood and 
James and Janet Edwards, owners of the other flag-shaped lots, were 
later joined as defendants. 

Defendants filed a motion for summary judgment on 5 September 
2002 that was denied. After a jury trial at the 23 September 2002 ses- 
sion of Carteret County Superior Court, the jury found the existence 
of a prescriptive easement, and on 4 October 2002, the trial court 
entered judgment for plaintiffs. On 1 November 2002, defendants 
filed notice of appeal to this Court from the denial of their motion for 
summary judgment and from the final judgment. 

As an initial matter, we address plaintiffs' motion to strike 
defendants' brief and dismiss the appeal. In support of their motion, 
plaintiffs point out several violations of the Rules of Appellate 
Procedure, including the following: (1) the brief's Table of Cases and 
Authorities contains no references to the pages on which the cita- 
tions appear, in violation of N.C.R. App. P. 26(g)(2) and 28(b)(l); (2) 
the brief contains no statement of the grounds for appellate review, in 
violation of N.C.R. App. P. 28(b)(4); (3) the brief's Statement of Facts 
contains almost no page references to the transcript, the record, or 
exhibits, in violation of N.C.R. App. P. 28(b)(5); and (4) in the brief's 
argument section, the questions presented are not followed by speci- 
fication of the pertinent assignments of error, in violation of N.C.R. 
App. P. 28(b)(6). In addition to those rule violations pointed out by 
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plaintiffs, we also note that defendants' brief is printed in 11-point 
non-proportionally-spaced type, with more than 27 lines per page, in 
violation of N.C.R. App. P. 26(g)(l) and 280). 

"The Rules of Appellate Procedure are mandatory and failure to 
follow the rules subjects an appeal to dismissal." Wiseman v. 
Wiseman, 68 N.C. App. 252, 255, 314 S.E.2d 566, 567-68 (1984). Here, 
although we are very concerned about the extent of the violations of 
the Appellate Rules, we elect to suspend the Rules pursuant to N.C.R. 
App. P. 2 in order to review defendants' assignments of error. 

[I] Defendants first assign as error the trial court's denial of their 
motion for summary judgment. Our Supreme Court has held, how- 
ever, that denial of a motion for summary judgment based on the 
sufficiency of the evidence is not reviewable following a trial: 

The purpose of summary judgment is to bring litigation to an 
early decision on the merits without the delay and expense of a 
trial when no material facts are at issue. After there has been a 
trial, this purpose cannot be served. Improper denial of a motion 
for summary judgment is not reversible error when the case has 
proceeded to trial and has been determined on the merits by the 
trier of the facts, either judge or jury. 

Harris v. Walden, 314 N.C. 284,286,333 S.E.2d 254,256 (1985) (inter- 
nal citations omitted). We therefore decline to address the question 
whether the trial court properly denied defendants' motion for sum- 
mary judgment. 

Defendants also assign as error the trial court's consideration of 
the affidavit of Clayton Cannon submitted with plaintiffs' brief oppos- 
ing defendants' motion for summary judgment. We have reviewed the 
affidavit and hold that the trial court could properly consider it under 
N.C.R. Civ. P. 56(e). 

[2] Defendants' primary contention on appeal is that the trial court's 
denial of their motion for a directed verdict was error. At the close of 
plaintiffs' evidence, defendants moved for a directed verdict on the 
ground that plaintiffs had failed to present sufficient evidence of 
adverse and hostile use of the disputed easement by Carlyle Garner. 
After the trial court denied their motion, defendants presented evi- 
dence. By offering their own evidence, defendants waived their 
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motion for a directed verdict made at the close of plaintiffs' evidence 
and, in order to preserve the question of the sufficiency of the evi- 
dence for appellate review, they were required to renew this motion 
at the close of all the evidence. Gibbs v. Duke, 32 N.C. App. 439,442, 
232 S.E.2d 484, 486, disc. review denied, 292 N.C. 640, 235 S.E.2d 61 
(1977). Defendants did not, however, renew their motion for directed 
verdict at the close of the evidence. Because of this failure, defend- 
ants are not entitled to argue this issue on appeal. 

Even if the question of the sufficiency of the evidence had been 
properly preserved, our review of the record reveals that the trial 
court properly denied the motion for a directed verdicL1 A motion for 
a directed verdict tests the sufficiency of the evidence to take the 
case to the jury. Horack v. Southern Real Estate Co. of Charlotte, 
Inc., 150 N.C. App. 305, 309, 563 S.E.2d 47, 50 (2002). A trial court 
should grant such a motion only when, viewing the evidence in the 
light most favorable to the non-moving party and giving that party 
the benefit of every reasonable inference arising from the evidence, 
the evidence is insufficient for submission to the jury. Id. If there is 
more than a scintilla of evidence supporting each element of the non- 
moving party's claim, the motion for directed verdict should be 
denied. Clark v. Moore, 65 N.C. App. 609, 610, 309 S.E.2d 579, 580-81 
(1983). Conflicts and inconsistencies in the evidence are to be 
resolved in favor of the non-moving party. Davis & Davis Realty 
Co. v. Rodgers, 96 N.C. App. 306, 308-09, 385 S.E.2d 539, 541 (1989), 
disc. review denied, 326 N.C. 263, 389 S.E.2d 112 (1990). This Court 
applies de novo review to a trial court's denial of a motion for 
directed verdict. Denson v. Richmond County, 159 N.C. App. 408, 
411, 583 S.E.2d 318, 320 (2003) (questions concerning the sufficiency 
of the evidence to withstand a Rule 50 motion for directed verdict 
present an issue of law). 

In order to establish the existence of a prescriptive easement, the 
party claiming the easement must prove four elements: " '(1) that the 
use is adverse, hostile or under claim of right; (2) that the use has 

1. Defendants also argue that the jury verdict finding the existence of a pre- 
scriptive easement was not supported by sufficient etldence. This argument appears 
to be based on the trial court's failure to set aside the jury's verdict upon defend- 
ants' motion for judgment notwithstanding the verdict ("JNOV"). A motion for JNOV 
is not proper unless the moving party previously moved for a directed verdict at the 
close of all the evidence. N.C.R. Civ. P. 50(b)(l); Gibbs, 32 N.C. App. at 443, 232 S.E.2d 
at 486. Nevertheless, the test for determining the sufficiency of the evidence when rul- 
ing on a motion for JNOV is identical to that applied when ruling on a motion for 
directed verdict. Cook u. Wake County Hosp. Sys . ,  Inc., 125 N.C. App. 618, 620, 482 
S.E.2d 646, 549 (1997). 
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been open and notorious such that the true owner had notice of the 
claim; (3) that the use has been continuous and uninterrupted for a 
period of at least twenty years; and (4) that there is substantial iden- 
tity of the easement claimed throughout the twenty-year period.' " 
Perry v. Williams, 84 N.C. App. 527, 528-29, 353 S.E.2d 226, 227 
(1987) (quoting Potts v. Bumette, 301 N.C. 663, 666, 273 S.E.2d 285, 
287-88 (1981)). Defendants have argued only that plaintiffs presented 
insufficient evidence to show that the Garners' use of the farm lane 
was hostile, adverse, or under a claim of righL2 

There is a presumption that a party's use is permissive and not 
adverse. Orange Grocery Co. v. CPHC Investors, 63 N.C. App. 136, 
138, 304 S.E.2d 259, 260 (1983). In order to rebut the presumption of 
permissive use, "[tlhere must be some evidence accompanying the 
user which tends to show that the use is hostile in character and 
tends to repel the inference that it is permissive and with the owner's 
consent. A mere permissive use of a way over another's land, how- 
ever long it may be continued, can never ripen into an easement by 
prescription." Dickinson v. Puke, 284 N.C. 576, 581, 201 S.E.2d 897, 
900 (1974) (internal citation omitted). Nevertheless, as our Supreme 
Court has explained: 

To establish that the use is "hostile" rather than permissive, 
"it is not necessary to show that there was a heated controversy, 
or a manifestation of ill will, or that the claimant was in any sense 
an enemy of the owner of the servient estate." A "hostile" use is 
simply a use of such nature and exercised under such circum- 
stances as to manifest and give notice that the use is being made 
under claim of right. 

Dulin v. Faires, 266 N.C. 257, 260-61, 145 S.E.2d 873, 875 (1966) 
(quoting 17A Am. Jur. Easements 5 76, p. 691). 

In this case, plaintiffs presented evidence at trial that the Garners 
neither sought nor received permission to use the farm lane. Clayton 

2. Defendants do not challenge the duration of the easement. We note, paren- 
thetically, that "possession, not title, is the relevant consideration" in determining the 
period of adverse use. Dickinson, 284 N.C. at 586, 201 S.E.2d at 903. Thus, although 
Mrs. Garner conveyed the tract to Robin Cannon in 1985, because she remained in pos- 
session and continued to use the lane until 1996, her adverse use of the lane totaled 30 
years. Since " 'one who succeeds to the possession of a dominant tenement thereby 
succeeds to the pr ideges  of use of the servient tenement authorized by the ease- 
ment[,]' " any prescriptive easement passed to Robin Cannon, and later, the Whitlows 
when they took possession of the Garner tract. Id. at 585, 201 S.E.%d at 903 (quoting 5 
Restatement of Property $ 487 (1944)). 
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Cannon testified that he never gave Mr. Garner permission to use the 
lane, but that Mr. Garner was still claiming it as his own. In addition, 
Mr. Garner continuously participated in the maintenance of the road; 
the Garners used the lane as if it were their own; they referred to it as 
"my road" or "our road;" they gave it a name; and Mr. Garner posted 
a sign with that name at the intersection with the public road. 

Where, as here, the evidence shows that permission to use the 
lane had been neither given nor sought, that the plaintiffs performed 
maintenance required to keep the road passable, and that the plain- 
tiffs used the road for over 20 years as if they had a right to it, the evi- 
dence is sufficient to rebut the presumption of permissive use and 
establish that the use was hostile and under a claim of right. See 
Dickinson, 284 N.C. at 583-84, 201 S.E.2d at 901-02 (evidence suffi- 
cient when family used disputed road as only means of access to their 
property, plaintiffs neither sought nor obtained permission to use the 
road, and plaintiffs performed maintenance on the road by raking 
leaves and scattering oyster shells). See also Potts, 301 N.C. at 668, 
273 S.E.2d at 289 (where plaintiffs' evidence showed that disputed 
roadway had been openly and continuously used by plaintiffs and pre- 
decessors-in-title for a period of at least 50 years, no permission had 
ever been asked or given, plaintiffs performed some maintenance on 
road, and plaintiffs considered their use of the road to be a right and 
not a privilege, evidence was sufficient to rebut the presumption of 
permissive use); Perry, 84 N.C. App. at 529, 353 S.E.2d at 228 (plain- 
tiff did not ask or receive permission to use road, plaintiff made state- 
ments regarding right to use road, and plaintiff maintained road for 
plaintiff's use). 

Defendants rely on Boger v. Gatton, 123 N.C. App. 635, 638, 473 
S.E.2d 672, 676, disc. review denied, 344 N.C. 733, 478 S.E.2d 3 
(1996)) in which this Court held that the plaintiffs offered insufficient 
evidence to rebut the presumption of permissive use. In Boger, how- 
ever, the testimony at trial was undisputed that the defendant's pre- 
decessor-in-title gave the plaintiffs' predecessor-in-title express per- 
mission to build a road over his land. Id. ("the evidence shows that Ed 
Johnson created and then maintained the road incident to express 
permission given by Sollie Stroud and not as a means of giving notice 
to Mr. Stroud or others that he was claiming by adverse right"). Here, 
the evidence was in dispute whether the Garners were granted per- 
mission to use the farm lane, thus creating an issue for the jury. 

Viewing the evidence in the light most favorable to plaintiffs, 
plaintiffs presented sufficient evidence of the existence of a prescrip- 
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tive easement to withstand defendants' motion for directed verdict 
and to support the jury's verdict. Accordingly, these assignments of 
error are overruled. 

[3] Finally, defendants contend that the trial court's denial of their 
request for a jury instruction on permissive use was prejudicial error 
entitling them to a new trial. Defendants submitted a written request 
for the following instruction: 

In this case, evidence has been presented which could be 
interpreted by you as indicating that the use of Carlyle and Julia 
Garner commenced as a result of express permission granted to 
them by Clayton Cannon and later by the Defendants themselves. 
If you determine by the greater weight of the evidence that this 
evidence is true, then I instruct you that the use by Carlyle and 
Julia Garner cannot become adverse unless and until they dis- 
claimed the arrangement and made the Defendants or their pre- 
decessors in title aware either by words or conduct that they did 
disclaim the arrangement and were thereafter claiming the use as 
a matter of right. 

Although defendants contend that this instruction was supported 
by the evidence, they have failed to preserve this issue for ap- 
pellate review. 

"Rule 10(b)(2) of our Rules of Appellate Procedure requires coun- 
sel to lodge an objection to jury instructions before the jury retires, 
or otherwise waive the right to assign error thereto on appeal." 
Hanna v. Brady, 73 N.C. App. 521,528,327 S.E.2d 22,26, disc. review 
denied, 313 N.C. 600, 332 S.E.2d 179 (1985). In this case, counsel for 
defendant not only failed to object when the trial judge indicated that 
he would not deviate from the pattern instruction and gave counsel 
an opportunity to object, but, in addition, counsel told the judge, after 
the judge read the instruction he intended to give, "That's fine, Your 
Honor." Therefore, defendants may not raise this issue on appeal. 
Accordingly, this assignment of error is overruled. 

No error. 

Judge HUDSON concurs. 

Chief Judge NlARTIN concurs in the result in a separate opinion. 
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MARTIN, Chief Judge, concurring in the result. 

Although I agree with the majority's analysis of the issues raised 
by appellants in this case, in my view the appellants have, by their 
disregard of the requirements of the Rules of Appellate Procedure, 
abandoned their assignments of error. The Rules of Appellate 
Procedure are designed to facilitate appellate review; a party's failure 
to observe them frustrates the appellate process and requires the 
appellate court to expend additional time and resources performing 
tasks which should have been completed by the party. Thus, our 
courts have repeatedly held the Rules of Appellate Procedure to be 
mandatory, not directory, and have warned that such rules must not 
be disregarded and should be enforced uniformly. State v. Fennell, 
307 N.C. 258, 297 S.E.2d 393 (1982) (citing Pruitt v. Wood, 199 N.C. 
788, 156 S.E. 126 (1930)). It is as true today as when Chief Justice 
Stacy wrote: 

The work of the Court is constantly increasing, and, if it is to keep 
up with its docket, which it is earnestly striving to do, an orderly 
procedure, marked by a due observance of the rules, must be 
maintained. When litigants resort to the judiciary for the settle- 
ment of their disputes, they are invoking a public agency, and 
they should not forget that rules of procedure are necessary, and 
must be observed, in order to enable the courts properly to dis- 
charge their duties. 

Pruitt, 199 N.C. at 790, 156 S.E. at 127. 

In my view, the discretionary power to suspend the rules, granted 
by Appellate Rule 2, is to be used in limited instances where error is 
so fundamental as to amount to the denial of a fair trial, see Fennell, 
307 N.C.  at 263,297 S.E.2d at 394, or where the nature of the rule vio- 
lation is so technical or minor as to not inconvenience the reviewing 
court or render appellate review appreciably more difficult. If we 
were to exercise our discretion and suspend the rules as a matter of 
course, there would be little purpose in having them and no incentive 
on appellate litigants to observe them. 

For the foregoing reasons, I vote to strike the brief of the defend- 
ants-appellants for their failure to observe the requirements of 
Appellate Rules 26 and 28, to treat their assignments of error as aban- 
doned, and dismiss their appeal. 
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IN RE: J.L.K., A hlIhoR .IT IENILE 

No. COA03-421 

(Filed 6 July 2004) 

1. Termination of Parental Rights- not reduced to writing 
within 30 days-no prejudice 

A termination of parental rights order was not vacated 
where the written order was filed 89 days after the hearing. 
While that delay violated the 30-day requirement of N.C.G.S. 
5 7B-1109(e), there is no authority compelling vacation, and 
vacating the order is not the proper remedy in this case be- 
cause respondent did not show prejudice from the delay. 

2. Termination of Parental Rights- neglect and abandon- 
ment-sufficiency of evidence 

The evidence was sufficient to support termination of the 
parental rights of an incarcerated parent where respondent had 
limited contact with his daughter during the six months before 
the petition; he had limited communication between incarcera- 
tions; his alcohol problems prevented a showing of proper 
parental concern well before he was incarcerated; and he did not 
provide financial support. 

3. Termination of Parental Rights- jurisdiction-venue 
The trial court in Johnston County properly exercised juris- 

diction in a termination of parental rights case where the child 
was a lifelong resident of Wake County but was in Johnston 
County when the petition was filed, and respondent was incar- 
cerated in Johnston County when the petition was filed. 
Respondent confuses jurisdiction and venue; if he felt that 
Johnston County was an improper setting for the proceeding, it 
was incumbent upon him to move for a change of venue or to 
object to venue. 

Appeal by respondent from order entered 19 November 2002 by 
Judge Jacquelyn L. Lee in Johnston County District Court. Heard in 
the Court of Appeals 14 January 2004. 

Richard E. Jester for respondent-appellant, G.K. 

Spence, Spence & Tetreault, PA. ,  by Martin A. Tetreault, for 
petitioner-appellee, S.B. 

James D. Johnson as  Guardian ad Litem. 
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ELMORE, Judge. 

G.K. (respondent) appeals from an aaudication, announced 
orally in open court following a hearing on 21 August 2002 and sub- 
sequently reduced to a written order, signed, and filed on 19 
November 2002, terminating his parental rights to his daughter, 
J.L.K. For the reasons stated herein, we affirm. 

The record establishes the following: respondent and the peti- 
tioner herein, S.B., are the parents of J.L.K., who was born on 15 June 
1997. By agreement between petitioner and respondent, J.L.K. has 
been in petitioner's custody since shortly after her birth. At the time 
of J.L.K.'s birth, respondent was in the midst of what he admits has 
been a "long ongoing problem with alcohol." Respondent's alcohol 
problem has had a negative impact on his ability to parent J.L.K. 
Petitioner testified at the TPR hearing that on one occasion when 
J.L.K. was approximately two months old, respondent got drunk and 
"was throwing [J.L.K.] up in the air, and [petitioner] had to stop him." 
Petitioner testified that a few months later, on 7 November 1997, 
respondent came to her home drunk and fired a gun into the resi- 
dence, while J.L.K. was present therein. Respondent was arrested 
that night and incarcerated until June 1998. Respondent had very lim- 
ited contact with J.L.K. from the time of his release until October 
1998, when petitioner told respondent she never wanted to see or 
hear from him again due to his drunken, violent, and erratic behavior, 
and because she "couldn't depend on [respondent] to take care of 
[J.L.K.] because he was drunk all the time." Petitioner testified that 
respondent has not seen J.L.K. since October 1998. 

Respondent was again jailed in April 1999 and has remained 
incarcerated at all times since. He is currently serving a 115-144 
month sentence pursuant to a plea agreement on charges of being a 
habitual felon, possession of a firearm by a felon, discharging a 
firearm into occupied property, embezzlement, and multiple counts 
of possession of stolen goods, forgery, uttering, and larceny. 
Respondent's projected release date is March 2009, at which time 
J.L.K. will be almost 12 years old. Respondent has never called J.L.K. 
since his incarceration in 1999, although he has regularly called and 
written other family members and his attorney during that time, and 
his only communications with J.L.K. since then appear to have been 
a Christmas card sent in December 2001, a Valentine's Day card sent 
in February 2002, and a birthday card containing five dollars sent in 
June 2002. Petitioner testified that during J.L.K.'s life she has never 
received any child support from respondent. 
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Respondent was present at the TPR hearing and testified that 
prior to his incarceration in November 1997, he often cared for J.L.K. 
while petitioner was at work. Respondent admitted that he had "done 
some pretty bad things" and "a lot of things [petitioner] says are right, 
and [petitioner]% right in what she's saying" with respect to his behav- 
ior towards petitioner and J.L.K. Respondent explained his lack of 
contact with J.L.K. after October 1998 by testifying that petitioner 
told him "she would have [him] locked up for the rest of [his] life if 
[he] called back, and [he] didn't." Respondent testified that he has 
attended Alcoholics Anonymous and Narcotics Abusers Anonymous 
meetings while incarcerated and that he thinks he could be a better 
example to J.L.K. when he is released from prison, but "[he's] not 
going to say that [he's] a changed person." 

Petitioner, who at all times relevant to this matter has resided 
with J.L.K. in Wake County, initiated the underlying proceedings by 
filing her petition to terminate respondent's parental rights in neigh- 
boring Johnston County on 11 March 2002. Respondent, who was at 
that time incarcerated in Johnston County, was properly served on 15 
March 2002 and thereafter filed a pro se written response to the TPR 
petition on 2 April 2002, in which he expressed his intent to contest 
the TPR petition and requested court-appointed counsel. On 29 April 
2002, respondent's appointed counsel filed an answer denying the 
allegations of the TPR petition. Immediately following the arguments 
of counsel and presentation of evidence by both petitioner and 
respondent at the TPR hearing on 21 August 2002, the trial court 
orally granted the TPR petition. Respondent gave notice of appeal 
from this adjudication on 4 September 2002. Thereafter, the trial 
court's adjudication was reduced to a written order, signed, and 
entered on 19 November 2002. The TPR order contained the follow- 
ing relevant findings of fact: 

1. The child, [J.L.K.], was born on June 15, 1997 in Raleigh, 
North Carolina. The child resides in Wake County, North 
Carolina, near the Johnston County line and spends consid- 
erable time in Johnston County. 

3. The minor child was present in Johnston County at the time 
the Petition in this matter was filed. 
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5. The Respondent[] . . . currently resides at Piedmont 
Correctional Institution, although at the time that he was 
served, he resided at Johnston Correctional Institution, 
located in Johnston County, North Carolina. . . . 

9. Respondent has not seen his child since October 1998. 

10. Respondent will remain in the custody of the North Carolina 
Department of [Clorrections until 2009. 

12. In the six months immediately preceding the filing of this 
action, Respondent did not call the minor child and his con- 
tact with the child was limited to two cards. 

13. In the six months immediately prior to the hearing in this 
matter, Respondent's contact with the minor child was lim- 
ited to one card. 

14. During the same period, Respondent regularly corresponded 
with his attorney and called his mother twice per month. 

15. Respondent has willfully failed without justification to pay 
for the care, support and education of the child for a pe- 
riod of one year or more prior to his incarceration on August 
24, 1999. 

16. Respondent has willfully failed without justification to pay 
for the care, support and education of the child for a period 
of one year or more next preceding the filing of this action. 

17. [Respondent] has neglected the juvenile within the meaning 
of N.C.G.S. Q 7B-101. 

18. [Respondent] has willfully abandoned the child for at least 
six consecutive months immediately preceding the filing of 
the petition. 

19. The juvenile has no relationship with [respondent] as a result 
of Respondent's repeated incarcerations. 

20. The juvenile is doing well at the private school she attends in 
Raleigh, North Carolina. 

21. The best interests of the child require that parental rights of 
the respondent be terminated in this preceding. 
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From these findings, the trial court concluded, in relevant part, 
as follows: 

2. The minor child was found in Johnston County, which is part 
of this District, at the time of the filing of the Petition in this 
matter, as required by N.C.G.S. # 7B-1101, and this Court has 
exclusive jurisdiction over this matter. 

3. Grounds exist for terminating the parental rights of the 
Respondent with respect to the child as set fort above in the 
Findings of Fact. 

4. The best interests of the child require that the parental rights 
of the Respondent be terminated. 

From this order terminating his parental rights to J.L.K., respondent 
appeals. 

[I] By his first assignment of error, respondent contends that 
because the TPR order was not reduced to writing, signed, and filed 
within 30 days following the completion of the TPR hearing, the TPR 
order must be vacated. We disagree. 

Section 7B-1109(e) of our General Statutes provides that, follow- 
ing the trial court's adjudication of a TPR petition, "[tlhe adjudicatory 
order shall be reduced to writing, signed, and entered no later than 30 
days following the completion of the termination of parental rights 
hearing." N.C. Gen. Stat. 5 7B-1109(e) (2003). In the present case, the 
TPR hearing was held on 21 August 2002 and the trial court did not 
enter the written order until 89 days later, on 19 November 2002. 
While the trial court's delay clearly violated the 30-day provision of 
N.C. Gen. Stat. § 7B-1109(e), we find no authority compelling that the 
TPR order be vacated as a result. Further, we reject respondent's 
assertion that because section 7B-1109(e) provides that a TPR order 
"shall" be reduced to writing, signed, and entered within 30 days, this 
Court's decision in In re Alexander, 158 N.C .  App. 522, 581 S.E.2d 466 
(2003), requires that we vacate the TPR order. 

In Alexander, this Court held that in a proceeding to terminate 
parental rights, the petitioner's failure to comply with the mandatory 
notice requirements set forth in N.C. Gen. Stat. # 7B-1106.1, which 
provides that the petitioner "shall" prepare notice directed to the 
juvenile's parents and that the notice "shall" contain certain elements, 
was prejudicial error. Alexancler, 158 N.C. App. at 523, 581 S.E.2d at 
467. In reaching this conclusion, the Alexander Court stated that 
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"[tlhe mandatory nature of the language employed in N.C. Gen. 
Stat. 5 7B-1106.1 is underscored by N.C. Gen. Stat. 5 7B-1102[(b)], 
which states, in relevant part, that the service of the motion for ter- 
mination of parental rights 'and the notice required by G.S. 7B-1106.1 
shall be . . . in accordance with G.S. 1A-1, Rule 5(b)' . . . ." Alexander, 
158 N.C. App. at 524, 581 S.E.2d at 468 (emphasis omitted). In reject- 
ing the petitioner's argument that this error was not prejudicial 
because the respondents received actual notice, the Alexander Court 
stated that "[tlhe notice requirements at issue are part of a statutory 
framework intended to safeguard a parent's fundamental rights 'to 
make decisions concerning the care, custody, and control of their 
children.' "Alexander, 158 N.C. App. at 525, 581 S.E.2d at 468 (quot- 
ing Troxel v. Granville, 530 U.S. 57, 66, 147 L. Ed. 2d 49, 57 (2000)). 

In the present case, unlike Alexander, the statute at issue is not 
"underscored" by the "interlocking provisions" of two additional 
statutes in directing the trial court to reduce its adjudication to writ- 
ing and enter the resulting TPR order within a prescribed time period. 
Alexander, 158 N.C. App at 524, 581 S.E.2d at 468. Nor does section 
7B-1109(e)'s 30-day provision implicate a fundamental right, unlike 
the notice requirement of section 7B-1106.1, the statute at issue in 
Alexander. Finally, section 7B-1109(e) directs the trial court to enter 
an order within 30 days after the completion of a TPR hearing, while 
section 7B-1106.1 directs the petitioner to notify the respondent that 
proceedings to terminate his or her parental rights have been com- 
menced and that a TPR hearing will be held at a future date. Because 
the differences in section 7B-1109(e) and section 7B-1106.1 are man- 
ifest, we conclude that our decision in In  re Alexander does not 
require us to vacate the TPR order in the present case. 

Moreover, we conclude that, on these facts, vacating the TPR 
order is not an appropriate remedy for the trial court's failure to 
enter the order within 30 days of the hearing. Our review of the tran- 
script reveals that in her oral adjudication, the trial judge stated that 
neglect and abandonment had been proven by clear, cogent and con- 
vincing evidence as the grounds upon which respondent's parental 
rights were being terminated. Respondent filed his written notice of 
appeal from the trial court's aclpdication on 4 September 2002, 
shortly after the TPR hearing and almost two and a half months 
before the TPR order was reduced to writing, signed, and entered. 
Respondent has failed to demonstrate that he suffered any prejudice 
by the trial court's delay. Accordingly, respondent's first assignment 
of error is overruled. 
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[2] By his second assignment of error, respondent contends that the 
evidence presented at the TPR hearing was not sufficient to support 
the termination of respondent's parental rights. We disagree. 

Section 7B-1111 of our General Statutes sets forth the statu- 
tory grounds for terminating parental rights. A finding of any one 
of the grounds enumerated therein, if supported by competent evi- 
dence, is sufficient to support a termination. In  re Taylor, 97 N.C. 
App. 57, 64, 387 S.E.2d 230, 233-34 (1990). "[Tlhe party petitioning 
for the termination must show by clear, cogent, and convincing evi- 
dence that grounds authorizing the termination of parental rights 
exist." In  re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997); see 
also N.C. Gen. Stat. § 7B-llll(b) (2003). "If the petitioner meets its 
burden of proving that there are grounds to terminate parental rights, 
the trial court then will consider whether termination is in the best 
interests of the child. . . . [Tlhe trial court has discretion, if it finds 
that at least one of the statutory grounds exists, to terminate parental 
rights upon a finding that it would be in the child's best interests." In  
re McMillon, 143 N.C. App. 402, 408, 546 S.E.2d 169, 174 (2001) (cita- 
tion omitted). 

On appeal, the trial court's decision to terminate parental rights 
is reviewed on an abuse of discretion standard, I n  re Nesbitt, 147 
N.C. App. 349, 352, 555 S.E.2d 659, 662 (2001), and we must affirm 
"where the court's findings of fact are based upon clear, cogent and 
convincing evidence and the findings support the conclusions of law." 
I n  r.e Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996). 

In the present case, the trial court found as grounds for termi- 
nating respondent's parental rights that respondent had neglected 
J.L.K. pursuant to N.C. Gen. Stat. 7B-llll(a)(l),  and that re- 
spondent had willfully abandoned J.L.K. pursuant to N.C. Gen. Stat. 
§ 7B-llll(a)(7). After a careful review of the record, we con- 
clude that both grounds are supported by clear, cogent, and convinc- 
ing evidence. 

Pursuant to N.C. Gen. Stat. 5 7B-llll(a)(l),  the trial court may 
order termination of parental rights where "[tlhe parent has abused 
or neglected the juvenile. The juvenile shall be deemed to be . . . 
neglected if the court finds the juvenile to be . . . a neglected juvenile 
within the meaning of G.S. 7B-101." N.C. Gen. Stat. $ 7B-llll(a)(l) 
(2003). Section 7B-lOl(15) of our General Statutes defines a 
"neglected juvenile" as: 
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A juvenile who does not receive proper care, supervision, or dis- 
cipline from the juvenile's parent[] . . .; or who has been aban- 
doned; or who is not provided necessary medical care; or who is 
not provided necessary remedial care; or who lives in an envi- 
ronment injurious to the juvenile's welfare; or who has been 
placed for care or adoption in violation of law. 

N.C. Gen. Stat. § 7B-lOl(1.5) (2003). This Court has stated that 
"[aln individual's 'lack of parental concern for his child' is simply an 
alternate way of stating that the individual has failed to exercise 
proper care, supervision, and discipline as to that child." I n  re 
Williamson, 91 N.C. App. 668, 675, 373 S.E.2d 317, 320 (1988). 
Moreover, a parent's "failure to provide the personal contact, love, 
and affection that inheres in the parental relationship" is a proper 
consideration in determining whether neglect has occurred. 
Whittington v. Hendren (In re Hendrenj, 156 N.C. App. 364, 368, 
576 S.E.2d 372, 375-76 (2003). 

Section 7B-111 l(a)(7) of our General Statutes also permits the 
trial court to terminate parental rights where "[tlhe parent has will- 
fully abandoned the juvenile for at least six consecutive months 
immediately preceding the filing of the petition or motion[.]" N.C. 
Gen. Stat. 5 7B-111 l(a)(7) (2003). 

In the present case, the trial court found that when the TPR peti- 
tion was filed in March 2002, respondent had not seen his daughter 
since October 1998, a period of almost three and a half years. The 
trial court found that respondent's only communication with J.L.K. in 
the six months preceding filing of the TPR petition was sending her 
two cards, and that respondent's only communication with J.L.K. in 
the six months prior to the TPR hearing was sending her one card. 
The trial court found that respondent communicated with his mother 
and his attorney, by telephone and in writing, on a regular basis dur- 
ing this period. While respondent contends his opportunities to show 
filial affection for J.L.K. have been limited by his current incarcera- 
tion, we note that respondent did not visit or communicate with 
J.L.K. during the approximately six-month period before his current 
incarceration began, and that his contact with J.L.K. following his 
release from jail in June 1998 until his last visit with her in October 
1998 was extremely limited. Moreover, this Court has stated that 
"[ilncarceration alone . . . does not negate a father's neglect of his 
child. . . . Although his options for showing affection are greatly lim- 
ited, the respondent will not be excused from showing interest in his 
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child's welfare by whatever means available." Hendren, 156 N.C. App. 
at 368, 576 S.E.2d at 376. 

The record also reveals that respondent's problems with alcohol 
prevented him from showing proper parental concern for J.L.K. well 
before his current incarceration, culminating in the trial court's find- 
ing that respondent fired a gun into petitioner's residence while 
J.L.K., then approximately five months old, was inside. The trial court 
also found that respondent had failed to support J.L.K. financially "for 
a period of one year or more" prior to his current incarceration. 

We conclude that petitioner carried her burden of showing by 
clear, cogent, and convincing evidence that respondent neglected and 
abandoned J.L.K., and that the trial court's findings support its con- 
clusions of law. Moreover, we conclude that the trial court did not 
abuse its discretion by finding it was in J.L.K.'s best interest to termi- 
nate respondent's parental rights. Hendren, 156 N.C. App. at 370, 576 
S.E.2d at 377 (trial court did not abuse its discretion by finding it was 
in the juvenile's best interest to terminate the respondent's parental 
rights, "[elonsidering the ideal situation which the child currently 
enjoys with petitioner and her husband, and considering respondent's 
long incarceration[.]") Here, the guardian ad litem testified that J.L.K. 
currently lives in a "very appropriate" setting with petitioner and her 
sixteen-year-old half-brother, and that J.L.K. enjoys "a very good rela- 
tionship" with each of them. The trial court found that J.L.K. currently 
has no relationship with respondent and that respondent will remain 
in prison until 2009, when J.L.K. will be twelve years old. We conclude 
that the trial court did not abuse its discretion. Respondent's second 
assignment of error is overruled. 

[3] By his final assignment of error, respondent contends that 
because petitioner filed the TPR petition in Johnston County rather 
than J.L.K.'s home county of Wake, the trial court did not have sub- 
ject matter jurisdiction to terminate respondent's parental rights. 
We disagree. 

Section 7B-1101 of our General Statutes provides that a trial court 

shall have exclusive original jurisdiction to hear and determine 
any petition or motion relating to termination of parental rights to 
any juvenile who resides in, is found in, or is in the legal or 
actual custody of a county department of social services or 
licensed child-placing agency in the district a t  the time of filing 
of the petition or motion. 
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N.C. Gen. Stat. Q: 7B-1101 (2003) (emphasis added). It is undisputed 
that J.L.K. has been a resident of Wake County since birth, and 
that respondent was incarcerated in Johnston County when the TPR 
petition was filed. It is also undisputed that at the moment the 
TPR petition was filed on 11 March 2002, J.L.K. was physically 
present in Johnston County. 

We agree with petitioner's assertion that respondent's argument 
here confuses the issues of subject matter jurisdiction and venue. As 
our Supreme Court has stated, "[Wle must keep in mind the clear dis- 
tinction between jurisdiction and venue. Jurisdiction implies or 
imports the power of the court; venue the place of action." Shaffeer v. 
Bank, 201 N.C. 415, 418, 160 S.E. 481, 482 (1931). Moreover, "[ilt is a 
generally accepted principle that the courts of the state in which a 
minor child is physically present have jurisdiction consistent with 
due process to adjudicate a custody dispute involving that child." 
Lynch v. Lynch, 302 N.C. 189, 193,274 S.E.2d 212, 217, modified and 
affimzed, 303 N.C. 367, 279 S.E.2d 840 (1981). 

We conclude that the trial court properly exercised subject 
matter jurisdiction in the case at bar. If respondent felt Johnston 
County was an improper setting for the termination proceedings, it 
was incumbent upon him to either move for a change of venue 
prior to answering the TPR petition or object to venue in his answer, 
or his right to seek a change of venue would be waived. N.C. Gen. 
Stat. 9 1A-1, Rule 12(b) (2003). The record indicates that respondent 
did neither. Accordingly, and because J.L.K. was "found" in Johnston 
County when the TPR petition was filed, the trial court properly exer- 
cised its jurisdiction pursuant to N.C. Gen. Stat. § 7B-1101 in termi- 
nating respondent's parental rights. 

Affirmed. 

Judges BRYANT and CALABRIA concur. 
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STATE O F  NORTH CAROLINA v. JOE HEDGEPETH 

No. COA03-787 

(Filed 6 July 2004) 

Rape- first-degree-assault on a female as lesser offense- 
instruction denied-short form indictment not applicable 

The trial court correctly denied an instruction on assault on a 
female to a first-degree rape defendant indicted under N.C.G.S. 
5 14-27.2. Where the indictment specifically alleges all of the ele- 
ments of first-degree rape under N.C.G.S. 5 14-27.2(a)(2)(a) & (b) 
and does not contain the specific averments or allegations of 
N.C.G.S. 5 15-144.1 (the short form indictment, which can include 
assault on a female as a lesser offense), the court has jurisdiction 
only to issue instructions on first-degree rape and any lesser 
included offenses that meet the definitional test. Assault on a 
female does not meet that test because it contains elements not 
present in the greater offense of rape. 

Appeal by defendant from judgment entered 18 April 2002 by 
Judge W. Osmond Smith in Wake County Superior Court. Heard in the 
Court of Appeals 17 March 2004. 

Attorney General Roy Cooper, by Assistant Attorney General 
Christopher W Brooks, for the State. 

Appellate Defender Staples Hughes, by Assistant Appellate 
Defender Benjamin Dowling-Sendor, for defendant appellant. 

McCULLOUGH, Judge. 

Defendant was tried before a jury at the 16 April 2002 Criminal 
Session of Wake County Superior Court on the charge of first degree 
rape. The State's evidence tended to show the following: On 3 July 
2001, Nicole Bouleris was dropped off by a friend at the Char-Grill 
Restaurant on Hillsborough Street in Raleigh, North Carolina. It was 
after 530 p.m., and she was planning on walking to a friend's house 
on Dorothea Drive to drink alcohol. On her way there, Nicole decided 
to follow a path that went through a wooded area. She did so around 
6:00 p.m. while it was still light outside. 

Nicole was then approached by defendant, who asked her some- 
thing like, "Hey baby, what are you doing?" Nicole smiled at defend- 
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ant and said hello. Defendant asked Nicole if she wanted to hang out 
with him, to which Nicole replied in the negative and stated that she 
was going to her friend's house. Defendant then stepped in front of 
Nicole, about an arm's length away. Defendant again asked Nicole if 
she wanted to come hang out with him. Nicole again replied in the 
negative and stated she was going to her friend's house. Defendant 
then punched her in the nose, grabbed her around the neck, and said, 
"Shut the Pck  up," and dragged her into an area of bushes behind an 
abandoned building. 

Behind the building, defendant grabbed her around the neck, 
threw her to the ground on something like a rug, and straddled her. 
He then slammed her head against the ground, punched her a few 
times, and choked her. He said repeatedly, "Shut the Pck  up, bitch. 
Shut the Pck up." Defendant then took off Nicole's pants, leaving her 
shirt on, and when doing so found and removed a knife that Nicole 
had kept in a sheath clipped to her pants. Defendant held the knife to 
Nicole's neck and kept repeating, "Shut the Pck  up." He then said that 
if she did not keep quiet he would kill her, and "Do you think you are 
the first bitch I've killed?" He then cut her slightly on the neck. 

A struggle ensued and Nicole knocked the knife out of defend- 
ant's hand. Defendant got mad and slammed Nicole's head against the 
ground, choking and punching her. 

Defendant, having lost the knife, undid his pants. He than pro- 
ceeded to have vaginal intercourse with Nicole, stating, "I'm going to 
Pck that pussy and then I am going to kill you." When she continued 
to try to push him off with her legs, he hit her. She successfully 
pushed defendant off once, to which he came back at Nicole with 
both hands and began choking her. She never lost consciousness. 

A nearby resident, Ms. Vanessa Crockett, witnessed two partially 
dressed adults in broad daylight amidst a sexual act. Ms. Crocket did 
not believe the female was struggling. Though she heard "don't hit 
me," she thought it might be something kinky and did not call the 
police until she conferred with a friend. 

Officer S.R. Davis of the Raleigh Police Department was the first 
to arrive at the scene. As he approached, Officer Davis saw defendant 
having intercourse with a female. The female did not appear to be 
struggling, but the officer challenged defendant with his sidearm. 
Nicole heard somebody yell, scaring defendant. Defendant immedi- 
ately jumped off Nicole, and she saw a police officer standing in the 
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woods. Officer Davis noticed defendant was totally naked and that 
Nicole had on only a shirt. In a matter of seconds, defendant had his 
pants on, which were either still around his ankles when the officer 
first approached or very close to him. 

Before fleeing the scene, Nicole hit defendant in the face as hard 
as she could. She fled to a nearby store that she frequented. The 
owner of the store, a testifying witness for the State, noticed that 
Nicole was cut on the neck. Nicole next went to a friend's house, 
where she called her friend and housemate Ellie London to come get 
her. Ellie testified that when she picked Nicole up, she noticed blood 
on Nicole's neck and shirt. Ellie also noticed cuts, bruises, and 
scrapes on Nicole. Nicole did not want to go to the hospital, so Ellie 
took her home. They first stopped at the scene of the alleged rape, 
where Nicole sought to retrieve her shoes, knife, and her day planner. 
The day planner was not there. 

Nicole contacted a rape counselor about three days after the 
incident. The counselor suggested Nicole go to the hospital and 
report the crime to the police. Nicole wrote a letter and e-mailed the 
Raleigh Police Department telling them what happened on 3 July 
2001. Nicole herself was wanted for setting fire to a building, which 
she had done to escape involuntary commitment at Dorothea Dix 
Mental Hospital in Raleigh. Nicole decided to talk to the police in per- 
son on 26 July 2001. Nicole spoke consistently about the incident to 
the police and this was testified to by two members of the depart- 
ment. She confessed to the arson charges and was arrested after mak- 
ing a statement. 

Defendant was found guilty of first degree rape and sentenced to 
a term from the presumptive range of a minimum of 480 months and 
a corresponding maximum of 585 months. He appealed. For the rea- 
sons stated below, we conclude defendant received a trial free from 
prejudicial error. 

FIRST DEGREE RAPEISHORT FORM 
INDICTMENT FOR RAPE 

At the outset, we note that while defendant sets forth five assign- 
ments of error in the record on appeal, those assignments not 
addressed in his brief are deemed abandoned, pursuant to Rule 
28(b)(5) of the North Carolina Rules of Appellate Procedure. 

The single issue properly preserved for our review in this case is 
whether the trial court committed prejudicial error by denying 
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defendant's request that the jury be given the option of the lesser, 
alternative instruction of assault on a female. The jury was given 
only guilty of first degree rape and not guilty. Defendant argues 
that N.C. Gen. Stat. 5 15-144.1 (2003), the short form indictment 
statute for rape, expressly authorizes the lesser alternative charge of 
assault on a female, and that the facts of this case support such an 
instruction. We do not find the short form indictment for rape appli- 
cable in this case. 

Pursuant to N.C. Gen. Stat. 5 14-27.2(a)(2) (2003)) "In order 
to prove first degree rape, it is sufficient that the State demonstrate 
that the defendant engaged in vaginal intercourse with another per- 
son by force and against the will of the other person and either (1) 
employed or displayed a dangerous weapon, or (2) inflicted serious 
personal injury upon the victim or another person." State v. Worsley, 
336 N.C. 268, 275, 443 S.E.2d 68, 71 (1994). An indictment under N.C. 
Gen. Stat. # 14-27.2(a)(2) will support a verdict of rape; it will also 
support a verdict of any lesser included offense of first degree 
rape, as an alternative verdict, where the evidence on an essential ele- 
ment of the first degree rape indictment is in conflict. State v. 
Drumgold, 297 N.C. 267, 271, 254 S.E.2d 531, 533 (1979). In determin- 
ing whether one offense is a lesser included offense of another, we 
apply a definitional test as opposed to a case-by-case factual test. 
State v. Weaver, 306 N.C. 629, 636-37, 295 S.E.2d 375, 378-79 (1982), 
overruled on other grounds by State v. Collins, 334 N.C. 54, 431 
S.E.2d 188 (1993); see also State v. Bagley, 321 N.C. 201, 362 S.E.2d 
244 (1987), cert. denied, 485 U.S. 1036, 99 L. Ed. 2d 912 (1988). "If the 
lesser crime has an essential element which is not completely cov- 
ered by the greater crime, it is not a lesser included offense." Weaver, 
306 N.C. at 635, 295 S.E.2d at 379. 

Under North Carolina law, assault on a female does not meet this 
definitional test because assault on a female contains elements not 
present in the greater offense of rape: (1) the element that the defend- 
ant be a male person; and (2) the element that he be at least eighteen 
years old. State v. Herring, 322 N.C. 733, 743, 370 S.E.2d 363, 370 
(1988) (assault on a female not a lesser included offense of first 
degree rape); see also State v. Wortham, 318 N.C. 669, 351 S.E.2d 294 
(1987) (assault on a female not lesser included offense of attempted 
second degree rape). 

In his indictment, defendant was charged with violating N.C. Gen. 
Stat. 8 14-27.2. The indictment stated the following: 
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[Tlhe defendant named above unlawfully, willfully, and felo- 
niously did engage in vaginal intercourse with Nicole [ I ,  by force 
and against the victim's will. The defendant used or displayed a 
dangerous or deadly weapon, to wit: a knife, or the defendant 
inflicted serious personal injury on Nicole [ ]  by beating her on the 
head and face and cutting her on the neck with the knife. 

The indictment tracks the language of N.C. Gen. Stat. 
Q 14-27.2(a)(2)(a) & (b). Defendant argues that the language of his 
indictment is sufficient to meet the short form rape indictment, 
N.C. Gen. Stat. 15-144.1. That statute states: 

In indictments for rape it is not necessary to allege every mat- 
ter required to be proved on the trial; but in the body of the 
indictment, after naming the person accused, the date of the 
offense, the county in which the offense of rape was allegedly 
committed, and the averment "with force and arms," as is now 
usual, it is sufficient in describing rape to allege that the accused 
person unlawfully, willfully, and feloniously did ravish and car- 
nally know the victim, naming her, by force and against her will 
and concluding as is now required by law. A n y  bill of indictment  
containing the averments and allegations herein named shall 
be good and sufficient in law as  a n  indictment for rape in the 
f irst  degree and will  support a verdict of guilty of rape in the 
f irst  degree, rape in the second degree, attempted rape or 
assault o n  a female. 

Id.  (emphasis added). Defendant argues that his indictment in suh- 
stance states all of the required averments and allegations in the 
short form rape statute, and therefore defendant should be allowed 
an instruction on the alternative offense of assault on a female. 

Defendant cites State v. Hatcher, 117 N.C.  App. 78, 450 S.E.2d 19 
(1994), appeal dismissed,  disc. rezliew denied, 339 N.C. 618, 454 
S.E.2d 261 (1995) as governing this issue. In Hatcher, the defendant 
was indicted on second degree rape. After a hung jury and mistrial, he 
was then indicted for attempted second degree rape and assault on a 
female. Id. at 83-84, 454 S.E.2d at 23. The trial court dismissed these 
indictments finding that double jeopardy had attached to these 
charges when the State initially chose to pursue a case on the single 
indictment of second degree rape. We reversed, holding that double 
jeopardy only attaches to charged crimes in specific instances, and 
that in the double jeopardy context, there is no de facto acquittal of a 
lesser andlor alternative theory of criminal liability when the State 
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chooses initially to pursue a greater theory but gets a hung jury. The 
Hatcher opinion stated: 

We note that in the instant case, the indictment for second 
degree rape would support a verdict for attempted second degree 
rape or assault on a female. Although defendant was not indicted 
for attempted second degree rape and assault on a female, 
defendant could still have been convicted of any of those charges 
under North Carolina General Statutes Q 15-144.1 [.I 

Id.  at 82,454 S.E.2d at 23. Defendant would have us read Hatcher for 
the proposition that when a defendant is indicted specifically under 
N.C. Gen. Stat. Q 14-27.3 (2003) for second degree rape, he automati- 
cally is subject to the charges of N.C. Gen. Stat. Q 15-144.1, and the 
same would hold true for an indictment under first degree rape. We 
do not agree. 

We cannot discern from the Hatcher opinion the language of 
the initial second degree rape indictment. If the initial indictment 
in Hatcher contained the "averments and allegations" as set out 
in N.C. Gen. Stat. 5 15-144.1, we agree defendant could be charged 
with assault on a female even if the indictment cited N.C. Gen. Stat. 
# 14-27.3, but used the language of N.C. Gen. Stat. # 15-144.1. The lan- 
guage of N.C. Gen. Stat. # 15-144.1 states that "[alny bill of indictment 
containing the averments and allegations herein" is sufficient. But if 
the defendant was indicted under the exact language of N.C. Gen. 
Stat. Q 14-27.3, then Hatcher is an anomaly and not controlling. See 
Wortham, 318 N.C. 669, 351 S.E.2d 294. Additionally, the Court's nota- 
tion in Hatcher is dicta and not controlling. 

In Wortham, our Supreme Court determined: 

Assault on a female not being a lesser included offense of 
attempted second degree rape for which defendant was indicted 
and defendant not having been otherwise charged with such an 
assault, the trial court had no jurisdiction to try, convict or sen- 
tence defendant for that offense. 

Id .  at 673, 351 S.E.2d 297 (emphasis added). Herring followed this 
rationale in holding that assault on a female was not a lesser included 
offense of first degree rape. Herring, 322 N.C. at 743, 370 S.E.2d at 
370. Neither of these opinions mention N.C. Gen. Stat. $ 15-144.1, 
though that statute was effective at the time of these decisions. The 
instant case is consistent with Hewing and Wortham. Where the lan- 
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guage of the indictment alleges each element of first degree rape, 
then the trial court has jurisdiction to instruct the jury only on first 
degree rape and its lesser included theories. To hold otherwise would 
be to make an indictment under N.C. Gen. Stat. 5 14-27.2 superfluous, 
as it would always be the equivalent to an indictment under N.C. Gen. 
Stat. 5 15-144.1. 

By using the express averment and allegations of N.C. Gen. 
Stat. 5 15-144.1, the State gives the defendant notice of the potential 
theories of liability it may pursue based on the evidence it has 
acquired at that point and also protects the defendant from double 
jeopardy on any of that statute's listed offenses. State v. Sills, 311 
N.C. 370, 375-76, 317 S.E.2d 379, 382 (1984). By using the exact lan- 
guage of N.C. Gen. Stat. 5 14-27.2 in its indictment and citing it, the 
State gives defendant notice it will pursue the theory of first degree 
rape and foreclose pursuing a charge of assault on a female under 
that indictment. The court is without jurisdiction to instruct on that 
theory though the evidence may support it. It is the State's choice as 
to how to scale the benefits and risks of pursuing a greater degree of 
criminal liability under the more specific indictment. 

Therefore, we hold that where the indictment specifically 
alleges all of the elements of first degree rape under N.C. Gen. Stat. 
5 14-27.2(a)(2)(a) & (b) and does not contain the specific averments 
or allegations of N.C. Gen. Stat. 5 15-144.1, the court has jurisdiction 
only to  issue instructions on that offense, and any lesser included 
offenses that meet the definitional test. The short form rape indict- 
ment is not at issue. 

Therefore, we find the trial court properly denied defendant the 
jury instruction of assault on a female. 

No error. 

Judges BRYANT and ELMORE concur. 
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ROBERT A. LEVERETTE, ON BEHALF OF  HIlISELF AND ALL OTHER PERSONS SIMILARLY SITU- 

ATED, PLAIKTIFFS V. BATTS TEMPORARY SERVICES, INC. D/B/A LABOR WORKS OR 

LABOR WORLD, BILL C. SCHLEUNING, LORRAINE SCHLEUNING, AND SEAN A. 
FORE, DEFENDANTS 

No. COA03-818 

(Filed 6 July 2004) 

1. Costs- refiled action-prior action involuntarily dis- 
missed-inherent authority not appropriate 

The trial court abused its discretion by dismissing a second 
action for failure to pay deposition costs in the first action. 
Although the court indicated that it was using its authority under 
N.C.G.S. Q IA-1, Rule 41 and its inherent power to enforce its own 
orders, the first case was involuntarily dismissed and the taxation 
of costs was not an order, and there was no occasion for the use 
of the court's inherent authority because other methods existed 
for the enforcement of a civil judgment. 

2. Pleadings- Rule 11 sanctions-properly denied 
Rule 11 sanctions were properly denied where the court con- 

cluded that defendant's motion to dismiss and an earlier motion 
to stay were well-grounded in law and fact. 

Appeal by plaintiffs from order entered 10 April 2003 by Judge 
Evelyn W. Hill, Superior Court, Wake County. Heard in the Court of 
Appeals 30 March 2003. 

Law Offices of Robert J. Willis, by  Robert J. Willis, forplaint i f f -  
appellant. 

Bailey & Dixon, L.L.P., by  Gary S. Parsons, Kenyunn  Brown 
Stanford, and Jennifer D. Maldonado, for defendant-appellees. 

WYNN, Judge. 

This appeal concerns the dismissal of a second action based on 
Plaintiff's failure to pay costs awarded to Defendants in an earlier 
action that was dismissed on jurisdictional grounds. Plaintiff con- 
tends in this appeal that the dismissal of his second action was 
improper because although it arose under the same facts as the ear- 
lier dismissed action, it involved different claims. We hold that the 
trial court lacked authority to dismiss Leverette 11 because of 
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Plaintiff's failure to pay costs under Leverette I. Accordingly, we 
remand this matter to the trial court. 

The facts tend to show that in Leverette I, Plaintiff brought an 
action against Defendants Batts Temporary Services, Inc., and its 
owners, Bill Schleuning, Lorraine Schleuning, and Sean Fore on 
behalf of himself and other similarly situated former employees of 
Defendants. Plaintiff contended Defendants had violated the North 
Carolina Wage and Hour Act by making wage deductions for trans- 
portation charges that were incident of and necessary to the tempo- 
rary employment provided by Defendants. 

By order entered 21 February 2002, the trial court dismissed 
Leverette I for insufficient process, insufficient service of process, 
and lack of personal jurisdiction over Defendants. Thereafter, the 
trial court granted Defendants' motion for costs under N.C. Gen. Stat. 
§ 6-20 stating in pertinent part: "It is, therefore, ORDERED, in the 
Court's discretion, that Defendants' deposition costs, in the amount 
of $514.40, are hereby taxed against Plaintiffs." Shortly thereafter, 
Plaintiff filed a notice of appeal for Leverette I. 

In the meantime, upon the dismissal of Leverette I on 21 Feb- 
ruary 2002, Plaintiff filed a second action against Defendants- 
Leverette 11-alleging two claims under Chapter 95 of our General 
Statutes. However, the trial court stayed that action pending 
the appeal of Leverette I. Plaintiff responded by dismissing his 
appeal of Leverette I thus prompting the dissolution of the stay of 
Leverette II. 

In January 2003, Defendants moved to stay Leverette 11 on the 
grounds that Plaintiff had not paid the costs awarded in Leverette I; 
in turn, Plaintiff moved for Rule 11 sanctions. At the hearing on these 
motions, Defendants orally moved to amend their motion to include 
a request for dismissal pursuant to N.C. Gen. Stat. § 1A-1, Rule 41(b). 
On 10 April 2003, the trial court granted Defendants' motion and dis- 
missed Leverette 11 based upon Plaintiff's failure to pay costs 
awarded in Leverette I. Plaintiff appeals. 

[I] On appeal, Plaintiff first contends the costs order in Leverette I 
taxing the deposition costs upon him could not be enforced pursuant 
to N.C. Gen. Stat. 8 1A-1, Rule 41 or the trial court's contempt powers 
or inherent authority; rather, he contends the order should be treated 
as a civil judgment and enforced as such. We agree. 
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In explaining the distinction between taxing costs against a 
party and ordering the payment of costs, this Court in In  re Estate of 
Wcc i  stated. 

"There is a clear difference between including attorney's fees in 
the costs taxed against a party to a lawsuit and in ordering the 
payment of attorney's fees. When costs are taxed, they establish 
a liability for payment thereof, and if a fund exists which is the 
subject matter of the litigation, costs may be ordered paid out 
of the fund prior to distribution of the balance thereof to the 
persons entitled. If no such fund exists, the satisfaction of 
the judgment for costs may be obtained by methods as for the 
enforcement of any other civil judgment." 

Id., 104 N.C. App. 142, 149, 408 S.E.2d 859, 864 (1991) (quoting Smith  
v. Price, 315 N.C. 523, 538, 340 S.E.2d 408, 417 (1986)). In Leverette I, 
the trial court's order stated "It is, therefore, ORDERED, in the 
Court's discretion, that Defendants' deposition costs, in the amount 
of $514.40, are hereby taxed against Plaintiffs." Thus, the trial court's 
order in Leverette I should not be characterized as an order; rather, it 
was a civil judgment. 

In dismissing Leverette 11 for failure to pay the deposition costs, 
the trial court indicated it was utilizing its authority under N.C. Gen. 
Stat. Q: 1A-1, Rule 41 and its "inherent power to take those actions 
necessary to the proper administration of justice, including those 
actions necessary to enforce its own appropriately entered orders 
and to sanction their disobedience." However, Rule 41 does not 
authorize the trial court's dismissal in this case. Indeed, under Rule 
41(d), dismissal of an action is required when a plaintiff fails to pay 
the costs taxed upon him as a result of a voluntary dismissal. Under 
subsection (b), a defendant may move for dismissal "for failure of the 
plaintiff to prosecute or to comply with these rules or any order of 
court." Neither situation is present in this case as Leverette I was 
involuntarily dismissed and the taxation of costs in Leverette I was 
not an order. 

Moreover, the trial court did not have the inherent authority to 
dismiss Leverette II. 

The very conception of inherent power carries with it the impli- 
cation that its use is for occasions not provided for by established 
methods . . . . [Only wlhen [established] methods fail and the 
court shall determine that by observing them the assistance nec- 
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essary for the due and effective exercise of its own functions can- 
not be had, or when an emergency arises which the established 
methods cannot or do not instantly meet, then and not till then 
does occasion arise for the exercise of the inherent power. 

In re Alamance County Court Facilities, 329 N.C. 84, 100, 405 S.E.2d 
125, 133 (1991). The trial court in Leverette I, taxed costs upon 
Plaintiff pursuant to N.C. Gen. Stat. Q 6-20. Under N.C. Gen. Stat. 
5 6-4, "when costs are not paid by the party from whom they are due, 
the clerk of superior court shall issue an execution for the costs and 
attach a bill of costs to each execution. The sheriff shall levy the exe- 
cution as in other cases." Furthermore, as indicated by our Supreme 
Court in Smith v. Price, the costs judgment may be satisfied by meth- 
ods used to enforce other civil judgments. Smith, 315 N.C. at 538,340 
S.E.2d at 417. Therefore, as other methods exist for the enforcement 
of the costs judgment, the occasion does not arise for the use of the 
trial court's inherent authority. Accordingly, we vacate the order dis- 
missing Leverette II and remand for further proceedings. 

[2] Plaintiff also contends the trial court erroneously denied his 
motion for Rule 11 sanctions under which he contended Defendants' 
motion to dismiss Leverette 11 for failure to pay costs in the earlier 
action was neither well-grounded in fact nor warranted by existing 
law or a good faith argument for the extension, modification, or 
reversal of case authority interpreting and applying Rule 41(d). "In 
reviewing a trial court's determination to award Rule 11 sanctions, 
the appellate court conducts a de novo review. Pursuant to this 
review, the appellate court must determine: (I) whether the trial 
court's conclusions of law support its judgment or determination, (2) 
whether the trial court's conclusions of law are supported by its find- 
ings of fact, and (3) whether the findings of fact are supported by a 
sufficiency of the evidence." Johnson v. Harris, 149 N.C. App. 928, 
933, 563 S.E.2d 224, 227 (2002). 

In this case, the trial court concluded: 

Defendants' motion to dismiss this action pursuant to G.S. 
5 1A-1, Rule 41(b), as well as Defendants' earlier motion to abate 
or stay this action, pursuant to G.S. Q 6-20, are well-grounded in 
both fact and law and are not subject to sanctions pursuant to 
G.S. 5 1A-1, Rule 11. 

We agree with the trial court's conclusion and therefore affirm its 
denial of Rule 11 sanctions in this case. 
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Finally, Plaintiff contends the trial court erroneously stayed 
Leverette 11 pending the appeal of Leverette I. However, instead of 
appealing from that order, Plaintiff dismissed his appeal of Leverette 
I and proceeded with discovery in Leverette II. As such, this issue is 
moot. See Roberts v. Madison County Realtors Ass'n, 344 N.C. 394, 
398-99, 474 S.E.2d 783, 787 (1996) (stating "a case is 'moot' when a 
determination is sought on a matter which, when rendered, cannot 
have any practical effect on the existing controversy"). 

In sum, in light of our Supreme Court's holding in Smith v. Price, 
the trial court in Leverette 11 misconstrued the taxation of costs in 
Leverette I as a costs order rather than a civil judgment. As the taxa- 
tion of costs may be enforced as a civil judgment, the trial court 
abused its discretion in dismissing Leverette 11 for failure to pay costs 
in Leverette I. However, we affirm the trial court's denial of Rule 11 
sanctions and dismiss Plaintiff's appeal of the order staying the pro- 
ceedings in Leverette 11 pending the appeal of Leverette I as moot. 
Finally, we find no merit in Leverette's remaining issues on appeal. 

Vacated in part, affirmed in part, dismissed in part. 

Judges HUNTER and TYSON concur. 

STATE OF NORTH CAROLINA v. CARL HARRISON 

No. COA03-1362 

(Filed 6 July 2004) 

1. Constitutional Law- double jeopardy-failure to register 
as sex offender-prior record-inclusion of underlying 
rape 

Defendant was not subjected to double jeopardy by the 
inclusion of the underlying second-degree rape conviction in his 
prior record level during his sentencing for failing to register as 
a sex offender, 

2. Sexual Offenses- failing to register as a sex offender- 
indictment-elements of offense 

An indictment against a homeless defendant for failing to 
register as a sex offender was sufficient where it clearly stated 
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the elements of the offense. The argument that the indictment 
failed by not identifying the specific dates defendant moved and 
his new addresses is without merit. 

Appeal by defendant from judgment entered 20 May 2003 by 
Judge Nathaniel J. Poovey in Mecklenburg County Superior Court. 
Heard in the Court of Appeals 9 June 2004. 

Attorney General Roy Coope?; by Assistant A t t o m e y  General 
L o w i n  Freeman, for the State. 

Michelle FomyDuval -Lynch ,  for defendant-appellant. 

TYSON, Judge. 

Carl Harrison ("defendant") appeals from a judgment entered 
after he entered a guilty plea of failing to register as a sex offender. 
We affirm. 

I. Background 

On 13 March 1992, defendant entered a guilty plea to the charge 
of second-degree rape and was sentenced to fifteen years active 
imprisonment. Upon release from prison on 25 April 1997, defendant 
was required to register as a sex offender. On 28 April 1997, defend- 
ant appeared at the Mecklenburg County Sheriff's Office, registered 
his address at his mother's house on Markland Drive, Apartment B, in 
Charlotte, North Carolina, and signed a document, in which he 
acknowledged a duty to inform the Sheriff of any change of address 
within ten days. Defendant's mother suffered a stroke and became 
very ill. After several hospitalizations, she lost her home. Defendant 
became homeless and began staying in shelters. 

On 20 March 2002, a Mecklenburg County Sheriff's Deputy visited 
the address at Markland Drive to verify defendant's residence. The 
current occupant informed the deputy that she had been residing in 
the house since May 2001 and did not know defendant. Defendant 
was arrested on 10 September 2002 and entered a guilty plea for his 
failure to register as a sex offender on 20 May 2003, reserving his right 
to appeal the issues below. 

11. Issues 

The issues presented are whether: (I) the trial court erred in cal- 
culating defendant's prior record level by including his conviction of 
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second-degree rape; and (2) the indictment was insufficient to sup- 
port the offense of which defendant was convicted. 

111. Prior Record Level 

[I] Defendant argues the trial court violated the Structured 
Sentencing Act and his right to be protected against double jeopardy 
by including his conviction for second-degree rape in calculating his 
prior record level for sentencing. We disagree. 

N.C. Gen. Stat. 5 14-208.1i (2003) states: 

(a) A person required by this Article to register who does any of 
the following is guilty of a Class F felony: 

(2) Fails to notify the last registering sheriff of a change of 
address. 

Defendant does not challenge his conviction of violating this statute. 
Defendant argues his conviction for second-degree rape is an element 
of the offense at bar, which precludes the trial court from using this 
conviction in determining his record level during sentencing. 

"To meet its burden under Q 14-208.11(a)(2), the State must 
prove that: 1) the defendant is a sex offender who is required to 
register; and 2) that defendant failed to notify the last registering 
sheriff of a change of address." State v. Holmes, 149 N.C. App. 572, 
577, 562 S.E.2d 26, 30 (2002). To establish the first element, the 
State must prove that defendant is a State resident and that he has 
a "reportable conviction." N.C. Gen. Stat. 5 14-208.7(a) (2003). N.C. 
Gen. Stat. Q 14.208.6 (2003) classifies second-degree rape as a "re- 
portable conviction." 

Defendant contends being a sexual offender is similar to being an 
habitual felon and the trial court is precluded from using the sexual 
offense in calculating his prior convictions. We disagree. "Being an 
habitual felon is not a crime but is a status the attaining of which sub- 
jects a person thereafter convicted of a crime to an increased pun- 
ishment for that crime. The status itself, standing alone, will not 
support a criminal sentence." State v. Allen, 292 N.C. 431, 435, 233 
S.E.2d 585, 588 (1977). Failing to register as a sexual offender, how- 
ever, is not a status but constitutes a separate crime. See N.C. Gen. 
Stat. 5 14-208.11 ("A person required by this Article to register who 
does any of the following is guilty of a Class F felony . . . ."). 
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The State argues that defendant's conviction of second-degree 
rape is not an element of the offense charged, but is analogous to a 
conviction for the offense of possession of a firearm by a felon in vio- 
lation of N.C. Gen. Stat. 3 14-415.1. Under this statute, it is unlawful 
for "any person who has been convicted of a felony to purchase, own, 
possess, or have in his custody, care, or control any handgun or other 
firearm with a barrel length of less than 18 inches or an overall length 
of less than 26 inches . . . ." N.C. Gen. Stat. 3 14-415.1(a) (2003). In 
State v. Glasco, we explicitly rejected defendant's argument that "the 
indictment violates his constitutional rights by utilizing the same 
felony charge as the basis for his underlying conviction for posses- 
sion of a firearm by a convicted felon and as one of the three under- 
lying felonies used to elevate him to habitual felon status." 160 N.C. 
App. 150, 160,585 S.E.2d 257,264, disc. rev. denied, 357 N.C. 580,589 
S.E.2d 356 (2003). We held, "[olur courts have determined that ele- 
ments used to establish an underlying conviction may also be used to 
establish a defendant's status as a[n] habitual felon." Id. (citing State 
v. Misenheimer, 123 N.C. App. 156,158,472 S.E.2d 191,192-93 (1996), 
cert. denied, 344 N.C. 441,476 S.E.2d 128 (1996)). 

Following this reasoning, we hold defendant was not subjected 
to double jeopardy by including his conviction of second-degree 
rape in calculating his prior record level. This assignment of error 
is overruled. 

IV. Indictment 

[2] Defendant argues the indictment fails to indicate defendant's new 
address, does not provide adequate notice to enable him to prepare 
his defense, is fatally defective, and requires his conviction be 
vacated. We disagree. 

N.C. Gen. Stat. 3 15-153 (2003) provides: 

Every criminal proceeding by warrant, indictment, information, 
or impeachment is sufficient in form for all intents and purposes 
if it express the charge against the defendant in a plain, intelligi- 
ble, and explicit manner; and the same shall not be quashed, nor 
the judgment thereon stayed, by reason of any informality or 
refinement, if in the bill or proceeding, sufficient matter appears 
to enable the court to proceed to judgment. 

"It is generally held that the language in a statutorily prescribed form 
of criminal pleading is sufficient if the act or omission is clearly set 
forth so that a person of common understanding may know what is 
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intended." State v. Coker, 312 N.C. 432,435,323 S.E.2d 343,346 (1984) 
(citing 41 Am. Jur. 2d, Indictments and I r~orrnat ior~s  68 (1968)). "A 
defect in an indictment is considered fatal if it 'wholly fails to charge 
some offense . . . or fails to state some essential and necessary ele- 
ment of the offense of which the defendant is found guilty.' " State v. 
Wilson, 128 N.C. App. 688, 691, 497 S.E.2d 416, 419 (1998) (quoting 
State v. Gregory, 223 N.C. 415, 418, 27 S.E.2d 140, 142 (1943)). 

Defendant's indictment clearly charges him with "Failing to 
Register As A Sexual Offender G.S. 14-208.11." The indictment 
states: 

THE JURORS FOR THE STATE UPON THEIR OATH PRESENT 
that on or about the 20th day of March, 2002, in Mecklenburg 
County, Carl Rayfette Harrison did unlawfully, willfully and 
feloniously as a person required by Article 27A of Chapter 14 of 
the General Statutes of North Carolina to register as a sexual 
offender, knowingly and with the intent to violate the provi- 
sions of said Article, fail to register as a sexual offender in that 
said defendant, a Mecklenburg County, North Carolina resident, 
changed his address and failed to provide written notice of his 
new address no later than ten (10) days after the change to the 
Sheriff's Office in the county with whom he had last registered. 

The indictment sufficiently states with particularity the violation of 
which defendant was charged. The indictment clearly states the ele- 
ments "of the offense of which the defendant is found guilty." Wilson, 
128 N.C. App. at 691,497 S.E.2d at 419. Defendant's argument that the 
indictment's failure to identify specific dates he moved and the iden- 
tification of his new address is without merit. This assignment of 
error is overruled. 

V. Conclusion 

The trial court did not err by including defendant's conviction of 
second-degree rape in calculating his prior record level during sen- 
tencing. The indictment at bar provided defendant with ample notice 
of the charge to allow him to adequately prepare a defense for trial. 
The trial court's judgment is affirmed. 

Affirmed. 

Judges BRYANT and STEELMAN concur. 
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STATE OF NORTH CAROLINA v. PAMELA SANDERS LANIER 

No. COA03-476 

(Filed 20 July 2004) 

1. Evidence- prior crimes or bad acts-death of former hus- 
band-absence of accident-doctrine of chances-remote- 
ness-motive 

The trial court did not abuse its discretion in a first- 
degree murder case by denying defendant's motion in limine to 
prevent the State from offering evidence concerning the death of 
defendant's former husband by drowning six years prior to 
the death of her second husband by arsenic poisoning, be- 
cause: (I) although defendant contends that both men died as the 
result of an accident, both men suddenly and inexplicably 
became seriously ill while sharing a home with defendant after 
experiencing no major medical problems; (2) both men experi- 
enced a change in personality, described by their respective 
friends and family members as being in a stupor or acting like 
a zombie; (3) when both men became ill, defendant diagnosed 
their medical problems and treated the men herself; (4) defend- 
ant attempted to isolate both men and generally refused to get 
them professional medical assistance on a regular basis; (5) 
defendant reaped a substantial financial benefit from the 
untimely deaths of both her husbands; (6) although the two men 
died from different causes, the circumstances surrounding the 
first husband's death are relevant to the argument that the death 
of the second husband was not accidental according to the doc- 
trine of chances; (7)  remoteness in time does not affect the pro- 
bative value of the death of the first husband regarding absence 
of accident, and the similarities between the two deaths are not 
less probative due to the passage of time; (8) evidence of defend- 
ant's financial gain following the deaths of both of her husbands 
provided a motive for her involvement in their deaths; and (9) the 
evidence pertaining to the husbands' financial status, coupled 
with the mysterious illnesses of both men and the similarities 
between the two deaths, rendered the evidence of the first hus- 
band relevant to prove something other than defendant's propen- 
sity to commit murder. 
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2. Evidence- exclusion-cause of death of first husband- 
invited error 

The trial court did not abuse its discretion in a first- 
degree murder case by excluding evidence about the cause of the 
death of defendant's first husband in order to differentiate the 
death of her second husband, because: (1) a defendant is not 
prejudiced by the granting of relief which he has sought or by 
error resulting from his own conduct; and (2) even if the exclu- 
sion of this evidence during a doctor's cross-examination had 
been error, defendant had the opportunity to present the arsenic 
ebldence during her case-in-chief but chose to request its ex- 
clusion instead. 

3. Evidence- fire-beneficial financial impact 

The trial court did not abuse its discretion in a first-degree 
murder case by admitting evidence regarding a fire at a home 
defendant shared with the victim husband, because: (1) although 
defendant objected to the presentation of this evidence during 
the testimony of one witness, two other witnesses had already 
testified concerning the fire without objection by defendant, and 
the admission of evidence without objection waives prior or 
subsequent objection to the admission of evidence of a similar 
character; (2) the evidence discussing the beneficial impact of 
the fire on the couple's finances, along with the evidence of the 
death of defendant's first husband, strengthens the application of 
the doctrine of chances and lessens the probability that the sec- 
ond husband's death occurred as an accident; (3) the chain of 
events before the victim's death forms an integral and natural 
part of an account of the crime, or is necessary to complete 
the story of the crime for the jury; and (4) even if the evidence 
was admitted in error, defendant failed to show how it preju- 
diced her given the voluminous amount of evidence and testi- 
mony presented during the trial. 

4. Evidence- witness-impeachment-waiver 

The trial court did not err in a first-degree murder case by 
allowing the State to impeach its own witness, because: (I) there 
was no indication that the State's impeachment was used as a 
mere subterfuge to present improper evidence to the jury; (2) the 
State impeached the witness's credibility by comparing his testi- 
mony to representations he made on the pertinent insurance 
application; and (3) defendant waived any error since the appli- 
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cation for insurance had been admitted into evidence and the wit- 
ness had given most of his testimony before defendant objected 
to the State's impeachment of him. 

5. Homicide- first-degree-murder-requested instruction- 
accidental death 

The trial court did not err in a first-degree murder case by 
failing to give defendant's requested jury instruction on the the- 
ory of accidental death, because: (I) the trial court's instruction 
on accident was a correct statement of the law and contained the 
substance of the instruction defendant requested; and (2) defend- 
ant failed to show that had the jury been instructed as she sug- 
gested, there is a reasonable probability that the outcome of her 
trial would have been different. 

6. Homicide- short-form indictment-murder by poison 
The short-form indictment used to charge defendant with 

first-degree murder was sufficient to support a conviction of 
defendant for murder by poison under N.C.G.S. # 14-17. 

Appeal by defendant from judgment entered 29 November 2001 
by Judge Carl L. Tilghman in Wayne County Superior Court. Heard in 
the Court of Appeals 19 April 2004. 

Attorney General Roy Cooper; by Norma S. Havel l ,  Special 
Deputy Attorney General, for the State. 

Rudolf,  Maher, Widenhouse & Fialko, by  M. Gordon 
Widenhouse, Jr., for defendant-appellant. 

MARTIN, Chief Judge. 

Defendant Pamela Sanders Lanier appeals from a judgment 
imposing a sentence of life imprisonment without parole entered 
upon her conviction by a jury for the first-degree murder of her hus- 
band, Ivy Dorian Lanier (Dorian). The jury found that she was guilty 
of first degree murder both on the basis of premeditation and delib- 
eration and murder by poison. 

Summarized only to the extent required to discuss the assign- 
ments of error brought forward on appeal, the evidence presented at 
defendant's trial tended to show that she and Dorian Lanier were mar- 
ried in 1993 and lived near Chinquapin. Dorian and defendant had a 
contract to grow turkeys for Nash Johnson and Son Farms. Dorian 



IN THE COURT OF APPEALS 

STATE v. LANIER 

[165 N.C. App. 337 (2004)l 

used a turkey medication called Nitro3 on his turkeys, which was 
administered through the turkeys' water supply. Dorian had a propor- 
tional medication system between his house and his turkey houses, 
where Nitro3 was mixed with water in a bucket called a propor- 
tioner; the mixture then ran through a water hose to the turkey house. 
The hose had a bypass valve that allowed one to draw fresh water, 
without Nitro-3, out of the hose. Nitro-3 contains arsenic and stains 
yellow any object with which it comes in contact. 

The evidence showed that Dorian hurt his leg while operating his 
bulldozer the first week in September 1997, after which his health 
began to decline, and his behavior changed as well. Alli Bradshaw 
("Bradshaw"), a family friend, testified that she lived with defendant 
and Dorian from September until 4 November 1997. Bradshaw testi- 
fied that during that period, Dorian was frequently bedridden and 
delirious, lying in his bed naked. On other occasions, Dorian sat in his 
recliner and was too weak to cross his legs. Bradshaw described one 
incident when Dorian was bedridden for three days, unable to move 
or talk and had soiled the bed. Dorian ate only melted ice cream dur- 
ing this period, which defendant fed him from her fingers. On another 
occasion in late September, Dorian returned home and fell out of his 
truck onto the driveway where he lay, "acting like a zombie." Dorian 
had diarrhea and "messed up his pants" before defendant could get 
him inside the house. 

Several witnesses testified that defendant tried to prevent family 
and friends from seeing Dorian while he was ill. Defendant became 
furious when anyone asked her to take Dorian to the doctor, even 
though he was ill and was not eating. Numerous witnesses docu- 
mented that Dorian did not like doctors and did not want to go to 
the doctor, relying instead on defendant to "doctor" him. Defend- 
ant often opened up capsules which she said were antibiotics and 
poured them into Dorian's soft drinks; she also administered injec- 
tions of Phenergan and Nubain. Phenergan is used to reduce nausea 
and vomiting; Nubain is a painkiller, sufficient quantities of which 
will put a person into a stupor. Despite his illness, Dorian received 
professional medical care only sporadically between September and 
his death in November. 

The evidence also showed that defendant suffered from numer- 
ous medical problems in 1997, including migraine headaches. She had 
sores on her buttocks, which she thought were shingles, and fre- 
quently showed the sores to other people. As a result of her illnesses, 
defendant used a lot of medication, including Nubain and Phenergan. 
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Over a four-year period ending in 1998, defendant purchased over 
$10,000 worth of prescription medication from the Kenansville Drug 
Store. She also went to an urgent care clinic as often as three days 
each week to get shots of Phenergan and Nubain until January 1997. 
Defendant had no insurance to cover her medical expenses. 

Dr. Richard Jordan first treated Dorian on 14 September 1997, 
when Dorian complained of a bitter taste in his mouth. When Dorian 
came in for an office visit on 27 September 1997 he was delirious and 
sick. Despite his declining health, Dorian Lanier did not see a doctor 
until 13 November 1997. During this doctor's appointment on 13 
November 1997, Dorian was in terrible pain and his cognitive func- 
tion was impaired. Defendant stated that she had been giving Dorian 
injections of Phenergan, which the nurse instructed defendant to stop 
doing so that an upcoming diagnostic test would give accurate 
results. Despite this advice, defendant continued giving Dorian injec- 
tions of Phenergan. 

Dorian saw Dr. Jordan on 17 November 1997 with symptoms of 
nausea, diarrhea and vomiting. He had lost 21 pounds since his office 
visit on 27 September. Dorian was disoriented and could hardly walk 
or talk. Dr. Jordan instructed defendant to take Dorian to the emer- 
gency room immediately because he thought Dorian was on the verge 
of death. Defendant took Dorian to the emergency room, but did not 
stay for treatment. 

Because Dorian's condition was worsening, he was unable to 
complete the diagnostic test scheduled for 18 November 1997. 
Defendant called the doctor's office on 19 November and stated that 
Dorian was nauseated, moaning in pain and vomiting. Defendant did 
not follow instructions to take Dorian Lanier to the emergency room 
immediately and continued to care for him at home. 

Jackie Hatcher, a family friend, visited Dorian on the afternoon 
of 19 November 1997, to find him "wobbling" with orange skin. 
Hatcher insisted on taking him to the hospital and went to find help 
to carry Dorian to his truck. Defendant was preparing Pedialyte for 
Dorian to drink and checking his blood pressure. When Hatcher 
returned to the house, Dorian had a seizure and Hatcher told de- 
fendant to call 91 1. 

Dorian arrived at the emergency room by ambulance at 6:25 p.m. 
He was vomiting, weak, and his skin looked orange. After a short 
time, Dorian began vomiting undigested food and a red liquid that 



I N  THE COURT O F  APPEALS 

STATE v. LANIER 

[I65 N.C.  App. 337 (2004)) 

smelled like alcohol. Efforts to resuscitate Dorian were unsuccessful 
and he died at 1057 p.m. 

Dr. Charles Garrett performed an autopsy on Dorian Lanier. 
Dorian's body was completely yellow, his liver had failed, his heart 
was enlarged and there was excessive fluid in his lungs. Dr. Garrett 
found no measurable amount of alcohol in Dorian Lanier's body, but 
there were traces of over the counter medicine and Phenergan. In Dr. 
Garrett's opinion, Dorian died of chronic and acute arsenic poisoning. 
According to the medical expert witnesses, the most common symp- 
toms of arsenic poisoning are abdominal pain, weight loss, nausea, 
vomiting, diarrhea, a metallic taste in the mouth, jaundice, low blood 
pressure, stupor, disorientation and weakness in the limbs. 

After Dorian died, defendant sold his bulldozer and several trac- 
tors for a total of approximately $21,000. Defendant also sold an 
option to purchase Dorian's land in Duplin County for $225,000. 

Witnesses for the defense, including defendant's son Dustin 
Williams and her nephew Mitchell Sanders, who both lived in the 
home, testified that Dorian frequently took unidentified pills and had 
eaten fly bait and rat poison before his death. Although Dorian knew 
the turkey medication contained arsenic, several defense witnesses, 
including defendant's son, nephew, mother, father and a family friend, 
testified that they had seen Dorian drink from the hose attached to 
the turkey medication. Defendants's son, defendant's father and an 
EMT testified that Dorian told them at the hospital on 19 November 
"he had done [this] to himself." 

Defendant brings forward on appeal six of the twenty- 
three assignments of error contained in the record on appeal. The 
remaining assignments of error are deemed abandoned. N.C. R. 
App. P. 28(a). 

[I] Defendant contends the trial court erred by denying her motion 
in limine to prevent the State from offering evidence concerning the 
death of Johnny Ray Williams, defendant's former husband. Such evi- 
dence tended to show that defendant married Johnny Ray Williams 
(Williams) in 1989. He became ill during the summer of 1991. On 18 
August 1991, Williams called his mother Marie Williams and told her 
that he would visit her the following day. Williams told his mother 
they needed to discuss the farm that they owned together, which was 
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being foreclosed upon by the bank. Williams did not keep his appoint- 
ment with Marie Williams on 19 August 1991; defendant called her the 
following day to inform her Williams was in the hospital. When 
Williams was hospitalized, he was confused and had trouble speak- 
ing. When Marie Williams visited her son, he was initially non-respon- 
sive and unable to communicate, but eventually sat up and talked 
during her visit. His doctors were unable to determine the cause of 
his illness. 

The evidence also tended to show that on another occasion dur- 
ing the summer of 1991, Williams was observed to be sick and almost 
unconscious at his home. Defendant stated that he had "the DTs" but 
instead of seeking medical attention for him, she tried to pour liquor 
in his mouth. 

On 4 September 1991, Williams went to the doctor, arriving in the 
office at 2:20 p.m. According to defendant, after Williams returned 
home from the doctor's appointment, he took 5 Lorazepam (Valium) 
pills, his blood pressure medicine (Tenormin), Benedryl and drank 
one-third of a 1.75 liter (fifth) of Seagram's. Williams walked outside 
to check his crab pots around midnight with a glass of liquor in his 
hand. Johnny Williams fell into the water beside his dock, where he 
drowned. The investigating police officer testified he arrived and 
found that Williams was below the surface of the water, which was 
not higher than 3 to 4 feet where Williams fell in. Johnny Williams 
was known to be an excellent swimmer. Williams' neurologist opined 
that even if Williams had taken all the medication and had drunk as 
much alcohol as defendant claimed, he should still have been able to 
avoid drowning. 

The official cause of Johnny Ray Williams's death was listed as 
drowning. A toxicology screen indicated no measurable trace of alco- 
hol in his system at the time of death, nor was there any prescription 
medication. The State's expert witness, Dr. Garrett, opined that some 
alcohol would have appeared on the blood test if Williams had con- 
sumed as much alcohol as defendant claimed. 

After Williams' death, defendant collected $25.000 as payment on 
a life insurance policy she purchased in spring of 1991. Defendant 
received the farm and $5,190.12 from the credit life insurance policy 
securing the deed of trust on the farm. Defendant eventually sold the 
farm for $30,000. 

Defendant argues that none of this evidence should have been 
admitted because the circumstances of Williams' death were not sim- 
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ilar to Dorian Lanier's death; almost seven years had passed between 
the two deaths; and Williams' death was not relevant to any fact at 
issue in the case. She contends the introduction of this testimony 
served only to inflame and confuse the jury, and its erroneous admis- 
sion entitles her to a new trial. 

Rule of Evidence 404(b) states, in pertinent part: 

Evidence of other crimes, wrongs or acts is not admissible to 
prove the character of a person in order to show that he acted in 
conformity therewith. It may, however, be admissible for other 
purposes, such as proof of motive, opportunity, intent, prepara- 
tion, plan, knowledge, identity, or absence of mistake, entrap- 
ment or accident. 

N.C. Gen. Stat. 8C-1, Rule 404(b). Even if evidence is admissible 
according to Rule 404(b), it must also be scrutinized under Rule 403, 
which provides for the exclusion of otherwise admissible evidence "if 
its probative value is substantially outweighed by the danger of unfair 
prejudice, confusion of the issues, or misleading the jury, or by con- 
siderations of undue delay, waste of time, or needless presentation of 
cumulative evidence." N.C. Gen. Stat. 3 8C-1, Rule 403. 

Here, the trial court found the following similarities between the 
deaths of Johnny Ray Williams and Ivy Dorian Lanier: 

1. Both men were married to the Defendant at the time of 
their death. 

2. Prior to their death, both men became incapacitated to an 
unconscious state or stupor at various times preceding 
their death. 

3. The Defendant was the only person able to care for each 
man and to seek medical attention when they were unable to 
help themselves. 

4. The Defendant was present and had the ability to assist both 
men in getting medical help and did in fact seek medical help 
for each on some occasions before their death but only after 
being urged by others. 

5 .  The Defendant benefitted financially from the death of Johnny 
Ray Williams and was in position to benefit financially from 
the death of Ivy Dorian Lanier. 

6. In both cases when witnesses were present to see her hus- 
bands when they obviously appeared critically ill, the 
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Defendant appeared to minimize the seriousness of her hus- 
bands' illnesses and attempted to treat them on her own. 

As a result of these findings, the trial court found that the evidence 
regarding defendant's marriage to Williams, their financial matters, 
and the circumstances of Williams' death was admissible evidence, 
"probative of the issues of motive, intent, plan, opportunity, and 
absence of accident[.]" The trial court found that the probative value 
of the Williams evidence was not outweighed by the danger of unfair 
prejudice and that the time interval between the two deaths was not 
so remote as to affect the probative value of the Williams evidence. 
Defendant contends the trial court's findings were not supported by 
the evidence, because Johnny Williams and Dorian Lanier did not die 
under similar circumstances. 

Rule 404(b) is "a clear general rule of inclusion of relevant evi- 
dence of other crimes, wrongs or acts by a defendant, subject to but 
one exception requiring its exclusion if its only probative value is to 
show that the defendant has the propensity or disposition to commit 
an offense of the nature of the crime charged." State v. Coffey, 326 
N.C. 268, 278-79, 389 S.E.2d 48, 54 (1990) (emphasis in original); cert. 
denied, 421 S.E.2d 360 (1992). "When prior incidents are offered for a 
proper purpose, the ultimate test of admissibility is whether they are 
sufficiently similar and not so remote as to run afoul of the balancing 
test between probative value and prejudicial effect set out in Rule 
403." State v. West, 103 N.C. App. 1, 9, 404 S.E.2d 191, 197 (1991). "In 
each case, the burden is on the defendant to show that there was no 
proper purpose for which the evidence could be admitted." State v. 
Williams, 156 N.C. App. 661, 664, 577 S.E.2d 143, 145 (2003) (quoting 
State v. Willis, 136 N.C. App. 820, 823, 526 S.E.2d 191, 193 (2000)). 
"The determination of whether relevant evidence should be excluded 
under Rule 403 is a matter that is left in the sound discretion of the 
trial court, and the trial court can be reversed only upon a showing of 
abuse of discretion." State v. Hipps, 348 N.C. 377, 405-06, 501 S.E.2d 
625, 642 (19981, cert. denied, 525 U.S. 1180, 143 L. Ed. 2d 114 (1999). 

Here, the trial court allowed admission of the Williams evidence 
as probative for several purposes: to show defendant's motive, intent, 
plan, opportunity and absence of accident. "[Wlhere . . . an accident 
is alleged, evidence of similar acts is more probative than in cases in 
which an accident is not alleged." State v. Lloyd, 354 N.C. 76, 89, 552 
S.E.2d 596, 608 (2001) (citation omitted). "Where a defendant claims 
accident, a prior bad act with a 'concurrence of common features' to 
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the crime charged, tends to negate a defendant's contention that he 
'had no plan to shoot the victim.' " Lloyd, 354 N.C. at 90, 552 S.E.2d at 
609 (citations omitted) (applying the doctrine of chances to admit evi- 
dence of two "accidental" shootings). One of defendant's main theo- 
ries at trial was that Dorian Lanier's death was an accident, due to his 
voluntary consumption of turkey medication, rat poison and other 
toxic substances found around the farm. 

Defendant argues the evidence regarding Johnny Ray Williams' 
death was not relevant because the circumstances of his death were 
completely dissimilar to those of Dorian Lanier's death. Dorian Lanier 
died after ingesting arsenic; Johnny Williams died by drowning. 
However, as the trial court found, both men were married to defend- 
ant at the time of their deaths; Johnny married defendant in 1989 and 
died 4 September 1991, while Dorian married defendant in 1993 and 
died 17 November 1997. Defendant contends both men died as the 
result of an accident; however, both men, after experiencing no major 
medical problems, suddenly and inexplicably became seriously ill 
while sharing a home with defendant. Both men experienced a 
change in personality, described by their respective friends and fam- 
ily members as being in a stupor or acting like a "zombie." When both 
men became ill, defendant diagnosed their medical problems and 
treated the men herself. Defendant attempted to isolate both men and 
generally refused to get them professional medical assistance on a 
regular basis. Finally, defendant reaped a substantial financial benefit 
from the untimely deaths of both her husbands. 

Although the two men died from different causes, the circum- 
stances surrounding Johnny Ray Williams' death are relevant to the 
argument that Dorian Lanier's death was not accidental, according to 
the "doctrine of chances." Our Supreme Court adopted the following 
explanation of the doctrine of chances: 

The recurrence or repetition of the act increases the likelihood of 
a mens rea or mind at fault. In isolation, it might be plausible that 
the defendant acted accidentally or innocently; a single act could 
easily be explained on that basis. However, in the context of other 
misdeeds, the defendant's act takes on an entirely different light. 
The fortuitous coincidence becomes too abnormal, bizarre, 
implausible, unusual, or objectively improbable to be believed. 
The coincidence becomes telling evidence of mens rea. 

State v. Stager, 329 N.C. 278, 305,406 S.E.2d 876,891 (1991) (quoting 
Edward J. Imwinkelried, Uncharged Misconduct Evidence 3 5:05 
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(1984)). The doctrine of chances is especially probative when the two 
crimes are similar in nature. See Stager, 329 N.C. 278, 406 S.E.2d 876; 
State v. Boczkowski, 130 N.C. App. 702, 504 S.E.2d 796 (1998) (apply- 
ing the doctrine of chances to justify admission of evidence regarding 
two drowning deaths). However, the doctrine of chances has been 
applied even when the prior misdeed is not factually similar in all 
respects. See State v. Murillo, 349 N.C. 573, 509 S.E.2d 752 (1998) 
(evidence of husband's increasingly violent assaults on his wife rele- 
vant to show lack of accident in trial for her murder), cert. denied, 
528 U.S. 838, 145 L. Ed. 2d 87 (1999); State v. White, 340 N.C. 264, 457 
S.E.2d 841 (defendant's involvement in conspiracy to murder her hus- 
band was probative of lack of accident in trial for murder of stepson), 
cert. denied, 516 U.S. 994, 133 L. Ed. 2d 436 (1995) State v. Taylor, 154 
N.C. App. 366, 572 S.E.2d 237 (2002) (defendant's threats to make the 
shooting of his first wife look like an accident relevant to show lack 
of accident in defendant's trial for shooting of second wife). Although 
Williams and Dorian Lanier died from different physical causes, their 
deaths shared sufficiently similar characteristics to provide some evi- 
dence that Dorian's death was not accidental. 

Defendant also argues that the Williams evidence was too remote 
in time to be probative for any purpose. Our Supreme Court held: 

Remoteness in time between an uncharged crime and a charged 
crime is more significant when the evidence of the prior crime is 
introduced to show that both crimes arose out of a common 
scheme or plan. In contrast, remoteness in time is less significant 
when the prior conduct is used to show intent, motive, knowl- 
edge or lack of accident; remoteness in time generally affects 
only the weight to be given such evidence, not its admissibility. 

Stager, 329 N.C. at 307, 406 S.E.2d at 893 (citations omitted). Here, 
Williams' death was separated from Dorian Lanier's death by approx- 
imately six years. After four years of marriage to defendant, Dorian 
died suddenly. The remoteness in time does not affect the probative 
value of the Williams evidence on absence of accident. The similari- 
ties between Dorian Lanier and Williams' deaths, as outlined by the 
trial court, are not less probative due to the passage of time. When 
considered in light of the doctrine of chances, we cannot hold that 
the Williams evidence is rendered inadmissible by its remoteness in 
time from Dorian's death. 

The trial court also allowed admission of the Williams evidence 
as being probative of defendant's motive. "[Tlhe State may also intro- 
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duce [evidence of prior crimes] if it is relevant to establish a pattern 
of behavior on the part of the defendant tending to show that the 
defendant acted pursuant to a particular motive." Stager, 329 N.C. at 
306-07, 406 S.E.2d at 892. Evidence of other crimes is admissible 
under Rule 404(b) if it "pertain[s] to the chain of events explaining 
the context, motive and set-up of the crime and form[s] an integral 
and natural part of an account of the crime . . . necessary to complete 
the story of the crime for the jury." State v. Lloyd, 354 N.C. 76, 90, 552 
S.E.2d 596, 609 (2001) (quoting State v. Agee, 326 N.C. 542, 548, 391 
S.E.2d 171, 174-75 (1990)). See also State v. White, 349 N.C. 535, 508 
S.E.2d 253 (1998), cert. denied, 527 US. 1026, 144 L. Ed. 2d 779 
(1999); State v. Williams, 156 N.C. App. 661, 577 S.E.2d 143 (2003); 
State v. Willis, 136 N.C. App. 820, 526 S.E.2d 191 (2000). Evidence of 
defendant's financial gain following the deaths of Johnny Williams 
and Dorian Lanier, standing alone, would provide a powerful motive 
for her involvement in their deaths. The evidence pertaining to 
Johnny Williams and Dorian Lanier's financial status, coupled with 
the mysterious illnesses of both men and the similarities between the 
two deaths, rendered the Williams evidence relevant to prove some- 
thing other than defendant's propensity to commit murder. 

For these reasons, we cannot say that the trial court abused its 
discretion in admitting the evidence regarding Johnny Ray Williams' 
death, his marriage to defendant, and their financial transactions 
before and after his death to show absence of accident in Dorian 
Lanier's death or a motive for defendant to commit his murder. The 
trial court also found, within its discretion, that the Williams evidence 
was not substantially more prejudicial than it was probative, render- 
ing it admissible pursuant to Rule 403. Because the trial court did not 
abuse its discretion in admitting this evidence for proper purposes 
under Rule 404(b), we need not address defendant's arguments 
regarding the remaining purposes for which the trial court intro- 
duced this evidence. 

[2] Defendant also assigned error to the exclusion of evidence about 
the cause of Johnny Ray Williams' death. Defendant proffered evi- 
dence to show that Williams neither died from arsenic poisoning nor 
had high levels of arsenic in his body at the time of his death, in order 
to differentiate his death from that of Dorian Lanier. Defendant 
argues the exclusion of this evidence amounted to a denial of her con- 
stitutional rights to present a defense and confront the witnesses 
against her. 
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Persons accused of crimes are entitled by the North Carolina and 
United States constitutions to confront the witnesses against them 
and to present a defense. U.S. Const. Amend. VI, XIV; N.C. Const. Art. 
1, # #  19, 23. However, the trial court has control over the presentation 
of evidence and the scope of the testimony allowed during cross- 
examination. See N.C. Gen. Stat. # 8C-1, Rule 611(a) ("The court shall 
exercise reasonable control over the mode and order of interrogating 
witnesses and presenting evidence. . . ."). "[A]lthough cross-examina- 
tion is a matter of right, the scope of cross-examination is subject to 
appropriate control in the sound discretion of the court." State u. 
Coffey, 326 N.C. 268, 290, 389 S.E.2d 48, 61 (1990) (citing State u. 
Hosey, 318 N.C. 330, 348 S.E.2d 805 (1986)), cert. denied, 421 S.E.2d 
360 (1992). "A witness may be cross-examined on any matter relevant 
to any issue in the case, including credibility." N.C. Gen. Stat. # 8C-1, 
Rule 611(b). "The range of facts that may be inquired into is virtually 
unlimited except by the general requirement of relevancy and the 
trial judge's discretionary power to keep the examination within 
reasonable bounds." State v. Freeman, 319 N.C. 609, 617, 356 S.E.2d 
765, 769 (1987). 

Following Dorian Lanier's death in November 1997, Johnny 
Williams' body was exhumed for an autopsy in January 1998. 
Defendant proffered this autopsy report evidence while cross- 
examining Dr. Garrett. Dr. Garrett did not refer to the 1998 autopsy 
during his direct examination by the State, nor did he perform the 
autopsy on Williams. The trial court did not allow the defense to offer 
the evidence during Dr. Garrett's cross-examination, but indicated 
that it would reconsider the ruling if defendant attempted to intro- 
duce the autopsy evidence during her case in chief. Such decisions 
regarding the subject matter allowed during cross-examination are 
within the sound discretion of the trial court, whose decisions will 
not be reversed upon appeal except upon a showing of an abuse of 
discretion. See State v. Chavis, 134 N.C. App. 546,558,518 S.E.2d 241, 
250 (1999); disc. rev. denied, 351 N.C. 362, 542 S.E.2d 220 (2000). 

Even if the exclusion of this evidence during Dr. Garrett's cross- 
examination had been error, the error would be harmless. Expert wit- 
ness Dr. Page Hudson testified about the 1991 autopsy of Williams 
and defendant moved in limine to prevent Dr. Hudson from testifying 
about the 1998 autopsy or being examined concerning the presence 
of arsenic in Williams' body. "A defendant is not prejudiced by the 
granting of relief which he has sought or by error resulting from his 
own conduct." N.C. Gen. Stat. # 15A-1443(c) (2003). Defendant had 
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the opportunity to present the arsenic evidence during her case-in- 
chief, but chose to request its exclusion instead. Therefore, this 
assignment of error is overruled. 

[3] Defendant next contends the trial court erred in admitting evi- 
dence regarding a fire at the home defendant shared with Dorian 
Lanier on Ludie Brown Road (Ludie Brown house). Defendant argues 
this evidence was not relevant and was more prejudicial than proba- 
tive, and therefore she should receive a new trial. 

The evidence about which defendant complains tended to 
show that Jackie Hatcher and Dorian Lanier were working outdoors 
on Hatcher's property on 10 December 1996. Defendant called 
Hatcher's wife and told her the Ludie Brown house was on fire. 
Hatcher and Dorian arrived at the Ludie Brown house to find 
defendant alone in the house and the laundry room on fire. Hatcher 
and Dorian put the fire out, turned off the electrical circuit for the 
room, tore out the paneling and insulation, removed the washer and 
dryer from the house and wet down the cement floor of the laundry 
area. They returned to Hatcher's property and had lunch, only to 
learn the house was on fire again; when they returned, the house was 
burning badly. 

After the fire, Dorian Lanier sold the Ludie Brown property 
for $55,000. Dorian and defendant received an insurance payment of 
$142,317.05 as a result of the destruction of their home, part of which 
they used to buy a new modular home for $88,733. Dorian told 
Hatcher the money from the land sale and insurance payment 
had gotten him out of a bind. Dorian said his feet would "be in salt 
water" as a result of the money, and he intended to enjoy life from 
that point on. 

Initially, we note that although defendant objected to the presen- 
tation of this evidence during Jackie Hatcher's testimony, two wit- 
nesses had already testified concerning the fire without objection by 
defendant. These witnesses discussed the impact of the fire on the 
couple's finances, showing the benefits they received as a result of 
the fire. "[Tlhe admission of evidence without objection waives prior 
or subsequent objection to the admission of evidence of a similar 
character." State v. Doisey, 138 N.C. App. 620,625,532 S.E.2d 240,244 
(quoting State v. Campbell, 296 N.C. 394, 399, 250 S.E.2d 228, 231 
(1979)), disc. rev. denied, 352 N.C. 678, 545 S.E.2d 434 (2000). 
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Therefore, defendant waived her objection to the admission of evi- 
dence concerning the financial impact of the fire. 

The trial court admitted the Ludie Brown fire evidence to show 
motive, intent and plan. The evidence, in combination with other tes- 
timony that defendant was Dorian's sole beneficiary; that defendant 
had substantial prescription drug expenses and no insurance; that 
defendant wanted to move into a new home; that Dorian sold the 
Ludie Brown property for $55,000; that defendant sold Dorian's bull- 
dozer for $15,000; and that defendant sold an option to purchase 
Dorian's real property for $225,000, creates a strong profit motive for 
defendant to kill her husband. The Ludie Brown fire evidence, along 
with the evidence of Johnny Ray Williams' death, strengthens the 
application of the doctrine of chances and lessens the probability that 
Dorian Lanier's death occurred as an accident. This evidence regard- 
ing the chain of events before Dorian Lanier's death "forms an inte- 
gral and natural part of an account of the crime, or is necessary to 
complete the story of the crime for the jury.' " State v. Agee, 326 N.C. 
542, 548, 391 S.E.2d 171, 174 (1990) (citation omitted). Therefore this 
evidence was relevant to the issue of whether defendant committed 
the murder of her husband Dorian Lanier. The trial court determined 
that the relevance of the evidence outweighed its prejudicial effect; 
defendant has not shown that the trial court abused its discretion in 
making such a determination. 

Finally, even if we determined this evidence was admitted 
in error, defendant has failed to show how its admission preju- 
diced her, given the voluminous amount of evidence and testimony 
presented during the trial. The erroneous admission of evidence 
requires a new trial only when the error is prejudicial. See State v. 
Locklear, 349 N.C. 118, 149, 505 S.E.2d 277, 295 (1998), cert. denied, 
526 US. 1075, 143 L. Ed. 2d 559 (1999). Therefore, this assignment of 
error is overruled. 

IV. 

[4] Defendant also contends the trial court erred by allowing the 
State to impeach its witness, insurance agent Lester Wayne Anderson. 
The State conducted a voir dire examination of Anderson, then called 
him as a witness. His testimony tended to show that in spring 1991, 
defendant and Johnny Williams purchased life insurance on each 
other and for their children from Anderson. Anderson testified he did 
not witness Williams' signature on the policy application and barely 
knew him before selling him insurance. The State then presented evi- 
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dence that Anderson had indicated on the policy application in 1991 
that he had witnessed Williams' signature and that he had known 
Williams for twenty years. 

"The credibility of a witness may be attacked by any party, includ- 
ing the party calling him." N.C. Gen. Stat. fi 8C-1, Rule 607. 
Impeachment of a party's own witness may allow a party to use 
impermissible hearsay as impeachment material in order to get the 
substance of the hearsay statement before the jury. See State v. Hunt, 
324 N.C. 343, 349, 378 S.E.2d 754, 758 (1989); State 21. Bell, 87 N.C. 
App. 626, 633,362 S.E.2d 288, 292 (1987). In order to prevent abuse of 
Rule 607, impeachment should only be allowed when "[c]ircum- 
stances indicating good faith and the absence of subterfuge" are 
present. Hunt, 324 N.C. at 350,378 S.E.2d at 758. Several of these cir- 
cumstances have been identified as when "the witness's testimony 
was extensive and vital to the government's case, that the party call- 
ing the witness was genuinely surprised by his reversal, or that the 
trial court followed the introduction of the statement with an effec- 
tive limiting instruction." Hunt, 324 N.C. at 350, 378 S.E.2d at 758 
(citation omitted). It is the better practice for a trial court to make 
findings of fact to indicate the presence of these circumstances 
before allowing impeachment of a witness by the party that called the 
witness. See Bell, 87 N.C. App. at 633,362 S.E.2d at 292. However, the 
State may impeach a hostile witness by asking about prior inconsist- 
ent statements, if those questions are not a mere subterfuge for intro- 
ducing improper and otherwise inadmissible evidence. See State v. 
Price, 118 N.C. App. 212, 216, 454 S.E.2d 820, 822-23, disc. yev. 
denied, 341 N.C. 423, 461 S.E.2d 766 (1995); State v. Spinks, 136 N.C. 
App. 153, 523 S.E.2d 129 (1999). 

There is no indication that the State's impeachment of Anderson 
in this case was used as a mere subterfuge to present improper evi- 
dence to the jury. The State impeached Anderson's credibility by com- 
paring his testimony to representations he made on the 1991 insur- 
ance application. The application for insurance had been admitted 
into evidence and Anderson had given most of his testimony before 
defendant objected to the State's impeachment of him. Thus, defend- 
ant waived any error. See Doisey, 138 N.C. App. at 625, 532 S.E.2d at 
244 (citation omitted). This assignment of error is overruled. 

[5] Defendant argues the trial court committed reversible error 
when it failed to give defendant's requested jury instruction on 
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the theory of accidental death. Defendant requested that the trial 
court instruct the jury: 

Ladies and gentlemen of the jury, if Ivy Dorian Lanier died by 
accident or misadventure, that is, without wrongful purpose on 
the part of the defendant, the defendant would be not guilty. The 
burden of proving accident is not on the defendant. The assertion 
of accident is merely a denial that she has committed any crime. 
The burden remains at all times on the State to prove the defend- 
ant's guilt beyond a reasonable doubt. 

Ladies and gentlemen of the jury, I instruct you that the State of 
North Carolina has the burden of proving to you beyond a rea- 
sonable doubt that the death of Ivy Dorian Lanier was a homicide, 
that is, that the death of Ivy Dorian Lanier was not an accident. I 
instruct you that the mere fact that Ivy Dorian Lanier died on 
November 19, 1997, does not mean that a crime was committed. 

The defendant in this case has entered a plea of not guilty. She is 
not required to prove her innocence or to explain anything. The 
defendant does not have to prove that the death of Ivy Dorian 
Lanier was caused by an accidental exposure to or ingestion of 
arsenic. Rather, the State of North Carolina must prove to you 
beyond a reasonable doubt that the death of Ivy Dorian Lanier 
was not an accident. 

When a defendant asserts that the victim's death was a result of 
an accident, she is in effect denying the existence of those facts 
which the State must prove beyond a reasonable doubt to convict 
her of the crime of murder. Therefore, the burden remains at all 
times on the State to prove to the jury beyond a reasonable doubt 
those essential facts necessary to establish that a crime was com- 
mitted, and in so doing, disprove beyond a reasonable doubt the 
defendant's contention of accidental death. 

I charge you, ladies and gentlemen of the jury, that the State of 
North Carolina must satisfy you beyond a reasonable doubt that 
the death of Ivy Dorian Lanier was not accidental. 

The trial court instructed the jury as follows, in pertinent part: 

If the victim died by accident or misadventure, that is, without 
wrongful purpose or criminal negligence on the part of the 
defendant, the defendant would be not guilty. The burden of prov- 
ing accident is not on the defendant. Her assertion of accident is 
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merely a denial she has committed any crime. In effect, she is 
denying the existence of those facts which the State must prove 
beyond a reasonable doubt to convict her of the crime of murder 
or any lesser included offenses about which you are instructed. 
The burden remains at all times on the State to prove the defend- 
ant's guilt beyond a reasonable doubt and that the victim's death 
was not accidental. 

Defendant argues that instruction did not clearly inform the jury that 
the State was required to disprove accident beyond a reasonable 
doubt, and that such error, in turn, created cpnstitutional and preju- 
dicial error because the instruction lowered the State's burden of 
proof on an essential element of crime. Defendant also contends the 
trial court committed reversible error by failing to include accident in 
its final mandate to the jury. 

Failure to instruct on each element of crime is prejudicial error 
requiring a new trial. See State v. Bogle, 324 N.C. 190, 376 S.E.2d 745 
(1989). Prejudicial error is defined as a question of whether "there is 
a reasonable possibility that, had the error in question not been com- 
mitted, a different result would have been reached at the trial out of 
which the appeal arises." N.C. Gen. Stat. 3 15A-1443(a) (2003). 

In State v. White, the trial court instructed the jury that "[tlhe 
burden remains on the State to prove the defendant's guilt beyond a 
reasonable doubt, thus that the death was not a result of accident or 
misadventure." State v. White, 340 N.C. 264, 300, 457 S.E.2d 841, 862 
(1995). This instruction was held to be free from error. Defendant 
argues that White does not control the present case because 
White involved a review for plain error, whereas here we review for 
prejudicial error. The standard of review for plain error is higher 
than that for prejudicial error. See State v. Collins, 334 N.C. 54, 62, 
431 S.E.2d 188, 193 (1993) (Plain error is error "so fundamental 
that it denied the defendant a fair trial and quite probably tilted the 
scales against him."). 

Despite the different standards of review, the instruction given 
here and in White are almost identical. The White court held 
"[tlhe substance of this instruction was accurate and free from 
error" and "instruct[ed] the jury on accident as a theory of acquittal." 
White, 340 N.C. at 300, 457 S.E.2d at 862. Here, the trial court's 
instruction on accident was also a correct statement of the law and 
contained the substance of the instruction defendant requested. 
Defendant has failed to show that, had the jury been instructed as 
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she suggested, there is a reasonable probability that the outcome of 
her trial would have been different. Accordingly, we overrule this 
assignment of error. 

VI. 

[6] Finally, defendant argues the indictment used here, the short- 
form murder indictment, failed to allege all of the elements of first 
degree murder, specifically murder by poison. Defendant argues 
that use of the short-form indictment violates her constitutional 
rights to due process. 

The short form indictment is valid to charge first degree murder 
on any of the theories listed under N.C. Gen. Stat. Q 14-17. See State 
u. Braxton, 352 N.C. 158,174,531 S.E.2d 428,437 (2000), cert. denied, 
531 U.S. 1130,148 L. Ed 2d 797 (2001). The Supreme Court has upheld 
use of the short form indictment for first degree murder by premedi- 
tation and deliberation in light of the holding in Jones v. United 
States, 526 U.S. 227, 143 L. Ed. 2d 311 (1999); see State v. Wallace, 351 
N.C. 481, 508, 528 S.E.2d 326, 343, cert. denied, 531 US. 1018, 148 
L. Ed. 2d 498 (2000), reh'g denied, 531 U.S. 1120, 148 L. Ed. 2d 784 
(2001), and also for murder by lying in wait in State v. Locklear, 145 
N.C. App. 447, 449, 551 S.E.2d 196, 197 (2001). We hold that the short 
form indictment is also sufficient to support a conviction for murder 
by poison under G.S. Q 14-17. This assignment of error is overruled. 

For the reasons stated above, we hold defendant received a 
fair trial, free from prejudicial error. 

No error. 

Judges HUNTER and THORNBURG concur. 

STATE O F  NORTH CAROLINA v. RANDY WAYNE BIKGHAM 

Yo. COA03-1137 

(Filed 20 July 2004) 

1. Sexual Offenses- statutory-evidence sufficient 
On a motion to dismiss, the court is concerned only with 

the sufficiency of the evidence and not its weight. Defend- 
ant's motion to dismiss a statutory sex offense charge was 
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properly denied where most of the evidence was that the alleged 
sexual acts were merely poses for photographs, but there was 
some testimony that defendant, age 51, performed cunnilingus 
on the 13-year-old victim. 

Rape; Sexual Offenses- statutory-specificity of evi- 
dence-sufficient 

The testimony of a 13-year-old statutory rape and sexual 
offense victim that certain sexual acts occurred with defendant 
25-40 times at intervals during an 8 month period was sufficient 
to deny defendant's motion to dismiss, although the victim could 
not remember the details because it was ". . . basically the same 
thing over and over again." 

3. Sexual Offenses- statutory-sufficiency of evidence- 
activity with another with defendant watching 

A charge of statutory sex offense should have been dismissed 
where there was evidence that defendant forced the victim to 
perform cunnilingus on her mother, but there was no activity 
between the victim and defendant. The State did not proceed on 
an aiding and abetting theory. 

4. Sexual Offenses- statutory-evidence of rape-no other 
activity-evidence not sufficient 

The trial court should have dismissed a charge of statutory 
sex offense where there was sufficient evidence of statutory 
rape, but no evidence of a separate sexual offense. 

5.  Criminal Law- jury deliberations-written statements in 
jury room-not prejudicial 

Allowing the jury to take written statements from a statutory 
rape and sex offense victim and her mother into the jury room 
during deliberations was not prejudicial where the evidence was 
identical to that presented on direct examination. 

6. Sentencing- aggravating factors-position of trust or con- 
fidence-dating victim's mother 

There was no error in finding in aggravation that a statutory 
rape and sex offense defendant took advantage of a position of 
trust or confidence where defendant was dating the victim's 
mother and they all lived in defendant's house for a time before 
the abuse began. 
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7. Sentencing- aggravating factors-joining with more than 
one other person-evidence not sufficient 

The trial court should not have found in aggravation that a 
statutory rape and sex offense defendant joined with more than 
one other person in committing the offenses. The evidence at trial 
was that defendant and the victim's mother were the only ones 
abusing her. 

8. Rape; Sexual Offenses- short form indictment-statutory 
rape and statutory sexual offense 

There was no error in using the short form indictment for 
statutory rape and statutory sexual offense. 

Appeal by defendant from judgment entered 9 December 2002 by 
Judge Henry E. Frye, Jr. in Guilford County Superior Court. Heard in 
the Court of Appeals 7 June 2004. 

Attorney General Roy  Cooper by Assistant Attorney General 
Anne  M. Middleton for the State. 

Paul Pooley for the defendant. 

TIMMONS-GOODSON, Judge. 

Randy Wayne Bingham ("defendant") appeals his convictions of 
six of the seven counts of statutory rape, six of the seven counts of 
statutory sexual offense and seven counts of indecent liberties with a 
child. For the reasons stated herein we conclude that the trial court 
erred by denying defendant's motion to dismiss two of the counts of 
statutory sex offense. We also conclude that one of the trial court's 
aggravating factors for sentencing was not supported by the evi- 
dence, and we remand this case for resentencing. 

The evidence presented at trial tends to show the following: In 
November 2000, defendant was dating Diana Lewis1 ("Diana"). 
Defendant was fifty-one years old. Defendant and Diana lived in sep- 
arate houses on Central Avenue in High Point, North Carolina. Diana 
lived with her daughter, Haley Brooks ("Haley"), and her son, David 
Brooks ("David"). On 13 November 2000, Haley turned thirteen 
years old. Diana and Haley were at defendant's house when defend- 

1. To protect the identities of the witnesses in this case, the mother will be 
referred to by the pseudonym "Diana Lewis." The minor children will be referred to by 
the pseudonyms "Haley Brooks" and "David Brooks." 
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ant presented Haley with a vibrating sex instrument as a birthday 
gift. Haley declined the gift. Defendant told Haley that it was Diana's 
fantasy for Diana and defendant to teach Haley about sex. Haley 
responded negatively. Defendant and Diana told Haley that she 
could either "be in their circle" or pack her bags and go live with 
her grandmother. 

Haley left defendant's house, went to the house that she shared 
with Diana and David, and began to pack her belongings in a bag. 
Diana went to the house, spoke with Haley, and brought her back to 
defendant's house. Either on that night or a few days later, defendant 
told Haley that he wanted to have sex with her. Haley refused. 
Defendant aggressively pursued Haley until, out of fear, she 
undressed and laid on defendant's bed. Defendant engaged in vag- 
inal intercourse with Haley. 

A few days later, Haley was at defendant's house when he led her 
into his bedroom. Defendant and Diana performed cunnilingus on 
Haley, and defendant engaged in vaginal intercourse with Haley. 
Defendant asked Haley to perform fellatio on him, but she refused. 

In December 2000, Diana, Haley and David moved into defend- 
ant's two-bedroom house. Defendant and Diana shared one bedroom. 
Haley and David shared the other bedroom. On or around 25 
December 2000, defendant gave Diana and Haley matching lingerie, 
which included sheer negligees, stockings, and thong underwear. 
Defendant had Diana and Haley wear the lingerie as he took pho- 
tographs of the three of them engaged in sexual poses. 

After Haley's birthday in November, defendant would engage in 
sex with her as many as three times per week. On some occasions, 
Diana would participate in sex with defendant and Haley. Defendant 
also forced Haley to watch pornographic videos with him and to 
drink alcoholic beverages. Defendant and Diana eventually moved 
Haley's bed into their bedroom. Haley slept in the bedroom with 
defendant and Diana, and David slept in the other bedroom. 

On 14 February 2001, defendant and Diana engaged in sexual 
intercourse with Haley. On 12 July 2001, defendant suggested that 
Haley perform cunnilingus on Diana. Diana had complained to 
defendant that Haley "never did anything for her" and that Haley 
"never pleased her." Haley first refused to perform cunnilingus on 
Diana, but relented out of fear of defendant. 



I N  T H E  COURT OF APPEALS 

STATE v. BINGHAM 

I165 N.C. App. 3.55 (2004)l 

One evening in August 2001, defendant and Haley were cooking 
dinner outside on a grill when defendant asked Haley to have sex 
with him. Haley refused because the next-door neighbor was in his 
yard. Defendant told Haley that if she did not let him have sex with 
her, he would push her on the ground and rape her. Haley relented 
and allowed defendant to have vaginal intercourse with her. Diana 
came home from work later that evening and Haley told Diana that 
defendant forced her to have sex with him. Diana became angry with 
defendant and argued with him. 

On the weekend of 15 and 16 September 2001, defendant's daugh- 
ter, Sara,2 was visiting defendant's house pursuant to the custody 
arrangement between defendant and his former wife, Lisa Miller 
("Lisa"). At approximately 1:00 a.m. on 16 September 2001 defendant 
telephoned Lisa, told her that he and Diana had been fighting, and 
indicated that she should come to pick Sara up immediately. When 
Lisa arrived, Diana and Haley told them about defendant's abusive 
behavior toward Haley. Lisa took Sara home and subsequently called 
the Guilford County Department of Social Services ("DSS"). 

DSS Child Protective Services investigator Clayton Coward 
("Coward") visited defendant's house on 18 September 2001 to inves- 
tigate Lisa's claims. Coward interviewed Haley and Diana separately 
about defendant's abusive behavior toward Haley. Haley and Diana 
provided Coward with handwritten statements describing defend- 
ant's abusive behavior. Coward then took Haley and David into pro- 
tective custody and placed them in a foster home. Pursuant to the 
DSS investigation, defendant was arrested on 18 October 2001 in 
Pensacola, Florida, and indicted on seven counts of statutory rape, 
seven counts of statutory sex offense, and seven counts of indecent 
liberties with a child. Following a jury trial, at which defendant pre- 
sented no evidence, defendant was convicted of six counts of statu- 
tory rape, six counts of statutory sex offense, and seven counts of 
indecent liberties with a child. It is from these convictions that 
defendant appeals. 

As an initial matter, we note that defendant's brief contains argu- 
ments supporting only eight of the original forty-six assignments of 
error on appeal. The thirty-eight omitted assignments of error are 

2. To protect the identities of the witnesses in this case, defendant's daughter will 
be referred to  by the pseudonym "Sara," and his former wife will be referred to  by the 
pseudonym "Lisa Miller." 
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deemed abandoned pursuant to N.C.R. App. P. 28(b)(6) (2004). We 
therefore limit our review to those assignments of error properly 
preserved by defendant for appeal. 

The issues presented on appeal are whether the trial court erred 
by (I) denying defendant's motion to dismiss all charges at the close 
of the State's evidence; (11) allowing jurors to view the handwritten 
statements by Diana and Haley during deliberations; (111) finding 
improper aggravating factors during sentencing; and (IV) accepting 
short-form indictments for the charges against defendant. 

[I] Defendant first assigns error to the failure by the trial court to 
dismiss four of the counts of statutory rape and four of the counts of 
sex offense charges at the close of the State's evidence. 

In ruling on a motion to dismiss, "the trial court must determine 
whether there is substantial evidence of each essential element of the 
offense charged." State v. Bullard, 312 N.C. 129, 160, 322 S.E.2d 370, 
387 (1984). "Substantial evidence is such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion." 
State v. Smith, 300 N.C. 71, 78-79, 265 S.E.2d 164, 169 (1980). When 
reviewing the evidence, the trial court must consider even incompe- 
tent evidence in the light most favorable to the prosecution, granting 
the State the benefit of every reasonable inference. See State v. 
Brown, 310 N.C. 563, 566, 313 S.E.2d 585, 587 (1984). 

The criminal statute for statutory rape or sexual offense of a 
person who is thirteen, fourteen, or fifteen years old provides 
that "[a] defendant is guilty of a Class B1 felony if the defendant 
engages in vaginal intercourse or a sexual act with another person 
who is 13, 14, or 15 years old and the defendant is at least six years 
older than the person . . . ." N.C. Gen. Stat. 3 14-27.7A(a) (2003). The 
term "rape" is defined by statute as vaginal intercourse. See N.C. Gen. 
Stat. Q Q  14-27.2(a) and 14-27.3(a) (2003). The slightest penetration 
of the female sex organ by the male sex organ constitutes vaginal 
intercourse. State v. Summers, 92 N.C. App. 453, 456, 374 S.E.2d 
631, 633 (1988), cert. denied, 324 N.C. 341, 378 S.E.2d 806 (1989). 
See also N.C. Gen. Stat. Q 14-27.10 (2003). The term "sexual act" is 
defined in pertinent part as "cunnilingus, fellatio, analingus, or anal 
intercourse, but does not include vaginal intercourse." N.C. Gen. Stat. 
5 14-27.1(4) (2003). 

In the present case, defendant argues that the trial court should 
have granted his motion to dismiss with respect to the charge of 
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statutory sex offense on or between 1 December 2000 and 31 January 
2001. We disagree. 

At trial, Haley testified that defendant gave her lingerie on 
"Christmas Night." Haley further testified that she and her mother put 
on the lingerie, and that "[hle took pictures of my mother and I, and I 
took pictures of him and my mother, and . . . my mom took pictures 
of me and him." These pictures were taken with a Polaroid camera. 
Haley testified that some of the pictures taken that evening, which 
were destroyed before trial, depicted defendant performing cunnilin- 
gus on Haley, engaging in vaginal intercourse with Haley, and Haley 
performing fellatio on defendant. Haley testified that these were "just 
poses. None of that actually happened, not that I remember. They 
were, that was just the way that they had us, that they told me to pose 
for the pictures." The district attorney asked Haley if there was "any 
other time in December when anything happened of a sexual nature." 
Haley replied, "Not that I can remember at this time." 

Diana testified that defendant gave Haley the lingerie "[tlwo days 
after Christmas." The district attorney also questioned Diana about 
the pictures as follows: 

Q: Now, in the pictures you described it as posing? 

A: Yes, sir. 

Q: Were you performing any sexual acts in the pictures? 

A: No, sir. 

Q: Just pretending? 

A: Yes, sir. 

The district attorney later asked Diana if any sexual activity 
occurred that night. Diana said that "Mr. Bingham had oral sex 
with [Haley] ." 

We conclude that Diana's testimony that defendant performed 
cunnilingus on Haley is sufficient to overcome defendant's motion to 
dismiss the charge of statutory sex offense. We recognize the dis- 
crepancy between Haley's testimony and Diana's testimony about 
whether any sexual activity occurred between defendant and Haley 
that evening. However, "[iln considering a motion to dismiss, the trial 
court is concerned only with the sufficiency of the evidence, not with 
the weight of the evidence." State u. Lowery, 318 N.C. 54, 71, 347 
S.E.2d 729, 741 (1986), citing State v. Gonxalex, 311 N.C. 80, 316 
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S.E.2d 229 (1984). Accordingly, we hold that the trial court did not err 
by denying defendant's motion to dismiss the charge of statutory sex 
offense on or between 1 December 2000 and 31 January 2001. 

[2] Defendant next argues that the trial court should have granted 
his motion to dismiss with respect to the charges of statutory rape on 
or between 1 December 2000 and 31 January 2001, statutory rape 
on or between 1 March 2001 and 30 April 2001, statutory sex offense 
on or between 1 March 2001 and 30 April 2001, statutory rape on or 
between 1 May 2001 and 30 June 2001, and statutory sex offense on 
or between 1 May 2001 and 30 June 2001. Defendant argues that the 
State did not present evidence of specific sexual acts that occurred 
during those time periods. Defendant contends that because "no evi- 
dence tied to the dates referenced in these indictments was offered," 
the evidence raises only suspicion or conjecture regarding the com- 
mission of the offenses and the identity of the perpetrator. 

Defendant's argument is similar to the argument presented in 
State v. Burton, 114 N.C. App. 610, 442 S.E.2d 384 (1994). In Burton, 
the accusing witnesses alleged that the defendant sexually abused 
them "two or three times a week" between 1975 and 1976. 114 N.C. 
App. at 613-14,442 S.E.2d at 386. The defendant argued that "the State 
failed to produce sufficient evidence establishing that the incidents 
alleged therein occurred during the time periods stated in the indict- 
ments." 114 N.C. App. at 612, 442 S.E.2d at 385. This Court held that 

In cases involving allegations of child sex abuse, temporal speci- 
ficity requirements are further diminished. Children frequently 
cannot recall exact times and dates; accordingly, a child's uncer- 
tainty as to the time of the offense goes only to the weight to be 
given that child's testimony. Judicial tolerance of variance 
between the dates alleged and the dates proved has particular 
applicability where, as in the case sub judice, the allegations con- 
cern instances of child sex abuse occurring years before. Unless 
a defendant demonstrates that he was deprived of the opportu- 
nity to present an adequate defense due to the temporal variance, 
the policy of leniency governs. 

114 N.C. App. at 613, 442 S.E.2d at 386 (citations omitted). Based on 
these principles, this Court concluded that defendant's motion to dis- 
miss was properly denied. 114 N.C. App. at 614, 442 S.E.2d at 386. 

In the case sub judice, Haley testified that between 13 November 
2000 and August 2001, defendant engaged in sexual activity with her 
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twenty-five to forty times. When the district attorney asked Haley if 
she could remember details of the abuse, Haley testified that she 
could not "because it happened so many times, but it was basically 
the same thing over and over again." The district attorney later 
engaged in the following dialogue with Haley: 

Q: Once things started on November the 13th, at your birthday, 
how often would things occur of a sexual nature between you 
and Randy Bingham? 

A: Sometimes they were like once a week and then sometimes it 
was twice a week or three times a week, or, you know, like as 
much as possible for him. 

Q: And was that, when you say it happened sometimes those 
many times per week, was that every week, [Haley]? 

A: It could be like every other week. 

Q: Would it be fair and accurate to say, [Haley], that some- 
thing occurred of a sexual nature on some repeated in- 
terval over the period from November the 13th [of 20001 until 
August of 2001? 

A: Yes. 

Q: And on each occasion when something would happen, what 
would be the sexual activity? 

In response to the last question, Haley testified that defendant would 
digitally penetrate her vagina, and engage in fellatio, cunnilingus and 
vaginal intercourse with her. 

Based on this testimony, and in accordance with Burton, we con- 
clude that the trial court properly denied defendant's motion to dis- 
miss the aforementioned charges. 

[3] Defendant next argues that the trial court should have granted his 
motion to dismiss with respect to the charge of statutory sex offense 
on or about 12 July 2001. We agree. 
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Haley testified on direct examination about the events of 12 July 
2001 as follows: 

Q: Do you remember the date that [defendant] had had [sic] you 
perform oral sex on your mom for the first time? 

A: July 12th, I believe. 

A: Yes. 

Q: Tell the jury about that date, what occurred then? 

A: My mom had just gotten home from work and they had an 
argument about, well, my mom brought up the fact that I 
never did anything for her and she said that there was no point 
because I never pleased her or anything. And Randy got all 
mad and everything and he came in there and he started 
yelling at me saying, you need to start doing stuff for your 
mom and all of this. And I said, well, I'm not about to go down 
on my mom, because for one thing I think it's disgusting and 
for another thing, it's my mom and I would never do anything 
like that. And he got really mad and then my mom came in 
there and he said, I'd better go down on her now. So of course 
him being like ten times stronger than me, and of course, me 
being scared of him, I did it. And I mean, you know, if you 
were scared you'd probably do it, too. 

Q: Well, what happened sexually on July the 12th other than 
performing oral sex on your mom? 

A: Nothing that I remember. 

Q: Nothing happened between you and Randy Bingham? 

A: Not that I remember. 

We conclude that defendant's actions on 12 July 2001 do not 
fall within the definition of statutory sexual offense as provided in 
# 14-27.7A. There was no sexual act between Haley and defendant on 
that date. Assuming arguendo that there was sufficient evidence to 
support defendant's conviction of statutory sexual offense on an 
aider and abettor theory, the record is clear that the State did not 
proceed on this theory. At no time did the State seek to prove 
that defendant aided or abetted another or seek a jury instruction 
regarding his role as a non-principal participant in the crime. 
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Accordingly, we conclude that the trial court erred by denying 
defendant's motion to dismiss this charge. 

[4] Defendant also argues that the trial court should have granted his 
motion to dismiss with respect to the charge of statutory sex offense 
on or about 20 August 2001. We agree. 

Haley testified on direct examination that on or about 20 August 
2001 defendant coerced her into engaging in vaginal intercourse out- 
side of their home. Defendant concedes that this evidence is suffi- 
cient to uphold his conviction of statutory rape on this date. 
However, he contends that there was no evidence of a separate sex- 
ual offense as defined by statute. We agree. Defendant's actions with 
Haley on or about 20 August 2001 do not come within the definition 
of statutory sexual offense discussed supra. We conclude that the 
trial court erred by denying defendant's motion to dismiss the charge 
of statutory sex offense on 20 August 2001. 

[5] Defendant next argues that the trial court committed prejudicial 
error by allowing jurors to take the handwritten statements by Diana 
and Haley into the jury room during deliberations. We disagree. 

"Upon request by the jury and with consent of all parties, the 
judge may in his discretion permit the jury to take to the jury room 
exhibits and writings which have been received into evidence." N.C. 
Gen. Stat. 5 15A-1233(b) (2003). Where the trial court allows the jury 
to take such evidence into the jury room over a party's objection, this 
Court may correct the error if it is prejudicial to the defendant. N.C. 
Gen. Stat. 5 15A-1442(6) (2003); see State v. Taylor, 56 N.C. App. 113, 
115, 287 S.E.2d 129, 130-31 (1982). On appeal, the defendant must 
demonstrate that "there is a reasonable possibility that, had the error 
in question not been committed, a different result would have been 
reached at the trial out of which the appeal arises." Taylor, 56 N.C. 
App. at 115, 287 S.E.2d at 130-31. 

In the case sub judice, defendant did not consent to the two 
handwritten statements being permitted in the jury room during 
deliberations. Thus, we conclude that the trial court erred in permit- 
ting the statements to be taken into the jury room. The question we 
must next consider is whether this error was prejudicial in that there 
was a reasonable possibility that, but for the error, a different trial 
outcome would have resulted. The evidence provided in the written 
statements is identical to the evidence presented by Diana and Haley 
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on direct examination. Thus, the written statements did not provide 
the jury with any evidence that was not already presented at trial. 
Accordingly, we conclude that there is no reasonable possibility that 
the jury would have reached a different verdict if they had not been 
allowed to take the written statements into the jury room during 
deliberations. This assignment of error is overruled. 

Defendant next argues that the trial court erred by improperly 
finding two aggravating factors. The trial court found as aggravating 
factors in each of the judgments that (I)  "The defendant induced oth- 
ers to participate in the commission of the offense;" (2) "The defend- 
ant joined with more than one other person in committing the offense 
and was not charged with committing a conspiracy;" and (3) "The 
defendant took advantage of a position of trust or confidence to com- 
mit the offense." N.C. Gen. Stat. $ 15A-1340.16(d)(l), (d)(2) and 
(d)(15) (2003). The trial court then sentenced defendant in the 
aggravated range. 

[6] Defendant argues that the trial court erred by finding that 
defendant took advantage of a position of trust or confidence to 
commit the offense. We disagree. 

A finding that a defendant took advantage of a position of trust or 
confidence depends on "the existence of a relationship between the 
defendant and victim generally conducive to reliance of one upon the 
other." State v. Daniel, 319 N.C. 308, 311, 354 S.E.2d 216, 218 (1987). 
In State v. McGriff, 151 N . C .  App. 631, 566 S.E.2d 776 (2002), this 
Court held that where prior to the incidents leading to the defendant's 
convictions, the victim knew the defendant because defendant was 
dating and living with her friend's sister, the victim and her friend vis- 
ited defendant's house every day after school, and the victim had 
known defendant for approximately two months, there was sufficient 
evidence that defendant took advantage of a position of trust. 151 
N . C .  App. at 640, 566 S.E.2d at 781-82. 

In the present case, the evidence tends to show that Haley met 
defendant when defendant and Diana began dating in November 1999. 
Diana, Haley and David moved into defendant's house in December 
1999 and lived there until July 2000 when they moved into a house 
down the street. Diana, Haley and David lived apart from defendant 
until December 2000 when they moved back into his home. Therefore, 
defendant had known Haley for one year, and lived in the same house 
as Haley for seven months of that year, before he began to abuse her. 
We conclude, in accordance with McGriff, that this is sufficient evi- 
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dence that defendant took advantage of a position of trust or confi- 
dence to commit the offenses of which he was convicted. 

[7] Defendant also argues that the evidence does not support the 
finding that defendant joined with more than one person in commit- 
ting the offenses. We agree. 

The evidence presented at trial tends to show that defendant and 
Diana were the only persons sexually abusing Haley. There is no evi- 
dence to implicate the involvement of a third person. Thus, we con- 
clude that the trial court erred by finding that defendant joined with 
more than one other person in committing the offenses. See State v. 
Moses, 154 N.C. App. 332, 340, 572 S.E.2d 223, 229 (2002). 

" 'When the trial judge errs in finding an aggravating factor 
and imposes a sentence in excess of the presumptive term, the case 
must be remanded for a new sentencing hearing.' " Moses, 154 N.C. 
App. at 340, 572 S.E.2d at 229, quoting State v. Wilson, 338 N.C. 
244, 259, 449 S.E.2d 391, 400 (1994). Accordingly, we remand this 
case for resentencing. 

[8] Defendant's final argument is that the trial court erred by accept- 
ing short-form indictments for the statutory rape and statutory sexual 
offense charges against defendant. We disagree. 

Defendant acknowledges that the North Carolina Supreme Court 
has held that the use of short-form indictments is constitutional. See 
State v. Wallace, 351 N.C. 481, 508, 528 S.E.2d 326, 343, cert. denied, 
531 U.S. 1018 (2000), reh'g denied, 531 U.S. 1120 (2001) (noting the 
"overwhelming case law approving the use of short-form indictments 
and the lack of a federal mandate to change that determination"); 
State v. Lowe, 295 N.C. 596,603-04, 247 S.E.2d 878,883-84 (1978); N.C. 
Gen. Stat. $ 5  15-144.1 and 15-144.2 (2003). Yet defendant raises these 
arguments to preserve them for later review. As this Court is bound 
by the Supreme Court's holding in Wallace, we overrule this assign- 
ment of error. 

For the aforementioned reasons, we conclude that the trial court 
committed no prejudicial error with regard to defendant's con- 
victions of statutory sex offense on or between 1 December 2000 and 
31 January 2001, statutory rape on or between 1 December 2000 and 
31 January 2001, statutory sex offense on or between 1 March 2001 
and 30 April 2001, statutory rape on or between 1 March 2001 and 
30 April 2001, statutory sex offense on or between 1 May 2001 and 
30 June 2001, and statutory rape on or between 1 May 2001 and 30 
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June 2001. We reverse defendant's convictions of statutory sex 
offense on or about 12 July 2001 and statutory sex offense on or 
about 20 August 2001. We also conclude that the trial court erred in 
sentencing defendant. 

NO ERROR in part, REVERSED in part, and REMAND for 
resentencing. 

Chief Judge MARTIN and Judge HUNTER concur. 

STATE O F  NORTH CAROLINA v. JAMES RUSSELL COGDELL 

No. COA03-605 

(Filed 20 July 2004) 

1. Sentencing- superseding habitual felon indictment-dif- 
ferent underlying felonies-notice 

The trial court did not err by failing to dismiss the supersed- 
ing habitual felon indictment that contained substantive changes 
to all three of the previous underlying felonies after defendant 
entered his pleas at the arraignment, because: (1) a plea entered 
at an arraignment is, in essence, a preliminary plea since it is not 
entered in every instance; (2) the critical event that forecloses 
substantive changes in an habitual felon indictment is the plea 
entered before the actual trial; and (3) defendant received suffi- 
cient notice that he was being prosecuted as an habitual felon 
when the three months' notice he received far exceeded the pro- 
hibition against trying a defendant as an habitual felon within the 
twenty day time period provided under N.C.G.S. 014-7.3. 

2. Burglary and Unlawful Breaking or Entering- felony 
breaking or entering-intent-motion to dismiss-suffi- 
ciency of evidence 

The trial court did not err by failing to dismiss the charge of 
felony breaking or entering based on alleged insufficient evi- 
dence that defendant intended to commit a felony, i.e. larceny, 
in the pertinent office building because: (1) the evidence viewed 
in the light most favorable to the State revealed that the secur- 
ity system keypad to the office was destroyed, the contents of 
an employee's desk had been removed and strewn around, the 
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keypad to the motion detector system from the office was 
destroyed, and a conlputer monitor and processor were missing; 
(2) the fact of the entry alone in the nighttime accompanied by 
flight when discovered is some evidence of guilt, and in the 
absence of any other proof or evidence of other intent, may war- 
rant a reasonable inference of guilty intent to commit a larceny 
after a break-in; and (3) although a statement regarding defend- 
ant's attempt to locate a friend's house was offered as an explana- 
tory fact, that fact does not explain defendant's need to damage 
the office and its security systems. 

3. Prisons and Prisoners- malicious conduct by a prisoner- 
misdemeanor assault on a government official 

The trial court did not err by failing to instruct on misde- 
meanor assault on a government official as a lesser-included 
offense of malicious conduct by a prisoner, because: (1) assunling 
arguendo that misdemeanor assault on a governmental official is 
a lesser-included offense of malicious conduct by a prisoner, 
defendant failed to make the factual showing required to support 
a jury instruction on that offense; and (2) defendant concedes the 
only essential element of malicious conduct by a prisoner not 
also an element of misdemeanor assault on a government official 
is the element that defendant was in custody at the time he acted, 
and the State's evidence at trial established that defendant was in 
police custody when he spat at an officer. 

Judge LEVINSON concurring in a separate opinion. 

Appeal by defendant from judgment entered 16 December 2002 
by Judge Ernest B. Fullwood in New Hanover County Superior Court. 
Heard in the Court of Appeals 25 February 2004. 

Attorney General Roy A. Cooper, 111, by Assistant Attorney 
General Elizabeth F Parsons, for the State. 

Winifred H. Dillon for defendant-appellant. 

HUNTER, Judge 

James Russell Cogdell ("defendant") appeals a judgment sentenc- 
ing him to 120 to 153 months imprisonment for felonious breaking 
and entering, damage to real property, malicious conduct by a pris- 
oner, as well as attaining the status of an habitual felon. Specifically, 
defendant takes issue with the trial court's failure to (I) dismiss a 
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superseding habitual felon indictment filed after he pled to the sub- 
stantive felonies, (11) dismiss the charge of felony breaking and enter- 
ing due to insufficient evidence, and (111) instruct on a lesser included 
offense of malicious conduct by a prisoner. For the reasons stated 
herein, we conclude the trial court did not err. 

At the outset, we note that this opinion was originally filed by 
this Court on 4 May 2004. However, the Court was unaware of a 
pending motion for appropriate relief that had been properly filed by 
defendant on 24 November 2003 while the matter was pending in 
this Court. Once that motion was brought to this Court's attention, 
the opinion was withdrawn by order dated 12 May 2004. As a result 
of the North Carolina Supreme Court's holding in State v. Jones, 
358 N.C. 473, 598 S.E.2d 125 (2004), defendant's motion for appro- 
priate relief is denied and we now re-file this opinion without fur- 
ther modification. 

On 14 January 2002, defendant was indicted for breaking and 
entering, felony larceny, possession of stolen goods, injury to real 
property, and malicious conduct by a prisoner. On 22 January 2002, 
defendant was also indicted as an habitual felon. Defendant was 
arraigned on these indictments on 29 May 2002. The State subse- 
quently obtained a superseding habitual felon indictment on 3 
September 2002, changing all three underlying felony convictions on 
which it had previously relied to support defendant's habitual felon 
status. Defendant was arraigned on that indictment on 6 September 
2002. Defendant's trial began on 9 December 2002, at which the fol- 
lowing evidence was offered. 

The State's evidence tended to show that Officer Thomas 
Witkowski ("Officer Witkowski") and Officer Matt Fox ("Officer 
Fox") of the Wilmington Police Department responded to a call in the 
early morning hours of 7 December 2001 about a break-in at the office 
of the Wilmington Housing Authority ("WHA office"), located in the 
basement of the James Walker Apartments building ("Walker 
Building"). During his search of the outside of the Walker Building for 
signs of a break-in, Officer Fox heard a banging noise coming from 
the basement and informed Officer Witkowski. While Officer Fox 
remained at the front of the Walker Building, Officer Witkowski 
located a door to the WHA office in the basement area of the build- 
ing. Although the door was locked, Officer Witkowski was able to dis- 
cern a person inside the office through a small window in the door. 
Officer Witkowski saw a black man wearing a plaid shirt hitting a 
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door inside the office with what appeared to be a fire extinguisher. 
He radioed Officer Fox with that information. 

As Officer Fox went around the side of the Walker Building, he 
thought he heard the exit door on the back side of the building slam. 
Officer Fox then saw a black male wearing a plaid shirt, later identi- 
fied as defendant, approximately six feet from the door walking away 
from the building. Officer Fox called to defendant to stop, but when 
it appeared that defendant was about to run, Officer Fox grabbed 
defendant and handcuffed him. Officer Witkowski rejoined Officer 
Fox and identified defendant as the man he saw inside the WHA 
office. Both officers smelled alcohol on defendant and testified that 
he appeared intoxicated. Further, while defendant was in Officer 
Fox's custody, he was unruly and verbally abusive, and defendant 
spat at the officer. 

Thereafter, an inspection of the WHA office revealed a broken 
window on the basement level, which Officer Witkowski believed 
was the means of entry into the office. Also, the WHA office was in 
disarray, the keypads to the security system and motion detector sys- 
tem were destroyed, the contents of an employee's desk had been 
removed and strewn around, a computer monitor and processor were 
missing, the fire extinguisher was on the floor, and one of the doors 
in the office had red marks on it as if from the fire extinguisher. The 
technician that processed the crime scene was unable to obtain any 
usable or identifiable fingerprints. 

Defendant's evidence tended to show that, on 6 December 
2001, he had been drinking and had taken several Xanax tablets. That 
night, he had continued drinking at a friend's house located across 
the street from the Walker Building. Defendant did not recall break- 
ing into the WHA office or his subsequent arrest. Nevertheless, on 
rebuttal, Officer Dean Allen testified that while in the back of his 
patrol car, defendant "said that he was inside of the [Walker] build- 
ing . . . trying to find a friend's house." 

[l] Defendant first assigns error to the trial court's failure to dismiss 
the superseding habitual felon indictment. The original indictment 
listed the following three previous felonies: (1) defendant committed 
the felony of common law robbery on 2 1  July 1988 and was convicted 
of the felony of larceny from the person on 29 November 1988; (2) 
defendant committed the felony of breaking and/or entering and lar- 
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ceny on 9 October 1993 and was convicted of the felony of breaking 
and/or entering on 9 February 1994; and (3) defendant committed the 
felony of breaking and/or entering and larceny on 4 April 1995 and 
was convicted of the felony of possession of stolen goods on 29 June 
1995. However, after defendant entered his pleas during the arraign- 
ment on the substantive felony indictments, a superseding habitual 
felon indictment was filed listing the following three previous 
felonies: (1) defendant committed the felony of larceny from the per- 
son on 21 July 1998 and was convicted on that felony on 29 November 
1998; (2) defendant committed the felony of possession of stolen 
goods on 4 April 1995 and was convicted of that felony on 29 June 
1995; and (3) defendant committed the felony of possession of 
cocaine on 30 December 1999 and was convicted of that felony on 3 
October 2000. Defendant contends that the trial court erred in allow- 
ing the State to file a superseding indictment that contained substan- 
tive changes to all three of the previous underlying felonies after he 
had entered his pleas at the arraignment. 

In support of this assigned error, defendant analogizes his case to 
State v. Little, 126 N.C. App. 262, 484 S.E.2d 835 (1997). In Little, the 
State filed several habitual felon indictments before the defendant 
("Little") pled to the substantive felonies. However, after obtaining 
convictions on those substantive felonies at trial, the State filed a 
superseding habitual felon indictment, deleting one of the felonies 
listed in a prior habitual felon indictment and replacing it with 
another. Thereafter, Little pled guilty to one habitual felon charge, but 
reserved the right to appeal that issue. On appeal, the Court con- 
cluded that substituting one of the underlying felony convictions for 
another in the superseding indictment resulted in 

a substantive change in the indictment as it alters the allegations 
supporting an element of the offense. . . . Furthermore the 
defendant is entitled to rely, at the time he enters his plea on the 
substantive felony, on the allegations contained in the habitual 
felon indictment in place at that time in evaluating the State's 
likelihood of success on the habitual felon indictment. Therefore 
because the defendant did not have notice, prior to his plea on 
the substantive felonies, that the State was seeking to have him 
declared an habitual felon on the basis of the three felonies listed 
in the [superseding] indictment, the trial court erred in adjudicat- 
ing and sentencing the defendant as an habitual felon . . . based 
on that indictment. 
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Id.  at 269-70, 484 S.E.2d at 840. The habitual felon plea was vacated 
and the case remanded for a new sentencing. 

In the instant case, defendant argues that as held in Little, 
the State should not be allowed to obtain a superseding habitual 
felon indictment containing different underlying felonies on which it 
was previously relying because defendant had already entered pleas 
to the substantive felony indictments at his arraignment. While we 
certainly recognize the obvious similarity between the two cases 
being that both involve superseding indictments that contain sub- 
stantive changes, we conclude that Little and the present case are 
nonetheless distinguishable. 

First, unlike the present case, the superseding indictment in 
Little was filed after that defendant was convicted of the substan- 
tive felonies. Second, there was absolutely no indication that the 
pleas on the substantive felonies discussed in Little actually occurred 
at an arraignment. Defendant would have us believe that a defend- 
ant's plea entered at an arraignment is the critical event that fore- 
closes substantive changes in an habitual felon indictment. However, 
we have found no statutory authority or case law specifically sup- 
porting that contention. 

The purpose of an arraignment is to advise the defendant of the 
charges pending against him and direct him to plead. N.C. Gen. Stat. 
3 15A-941(a) (2003). "If the defendant fails to plead, the court must 
record that fact, and the defendant must be tried as if he had pleaded 
not guilty." Id. Although defendant here entered a plea at the arraign- 
ment on the substantive felonies, that plea was not necessary. In fact, 
"[wlhere there is no doubt that a defendant is fully aware of the 
charge against him, or is in no way prejudiced by the omission of a 
formal arraignment, it is not reversible error for the trial court to fail 
to conduct a formal arraignment proceeding." State v. Smith, 300 
N.C. 71, 73, 265 S.E.2d 164, 166 (1980). 

It is therefore our conclusion that a plea entered at an arraign- 
ment is, in essence, a preliminary plea because it is not entered in 
every instance. Thus, the critical event that forecloses substantive 
changes in an habitual felon indictment is the plea entered before the 
actual trial. Our Supreme Court tends to support this conclusion by 
holding that an habitual felon adjudication in North Carolina is the 
functional equivalent of the following: 

"Before the trial and in the absence of the jury, both parts of 
the indictment are read to the defendant, at which time he 
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must plead to the charge of the present crime. If he pleads not 
guilty to the present offense and proceeds to trial, at the trial 
there can be no mention to the jury of the prior convictions. If 
and when the jury returns a verdict of guilty, the second part of 
the indictment is again read to the defendant, at which time he 
must plead to the recidivist allegation. If he admits the prior con- 
victions, he is sentenced in accordance with the recidivist 
statute. If he denies them, he is entitled to a jury trial on the issue 
of prior convictions." 

State v. Allen, 292 N.C. 431, 434, 233 S.E.2d 585, 587-88 (1977) (cita- 
tion omitted). 

Finally, assuming arguendo that a plea entered at an arraignment 
is intended to foreclose substantive changes to an habitual felon 
indictment, the most important distinction between this case and 
Little involves notice. In Little, this Court determined that the trial 
court erred because "the defendant did not have notice, prior to his 
plea on the substantive felonies, that the State was seeking to have 
him declared an habitual felon on the basis of the three felonies listed 
in the [superseding] indictment. . . ." Little, 126 N.C. App. at 270, 484 
S.E.2d at 840 (emphasis added). 

One basic purpose behind our Habitual Felons Act is to provide 
notice to defendant that he is being prosecuted for some sub- 
stantive felony as a recidivist. Failure to provide such notice 
where the state accepts a guilty plea on the substantive felony 
charge may well vitiate the plea itself as not being knowingly 
entered with full understanding of the consequences. 

Allen, 292 N.C. at 436, 233 S.E.2d at 588. Although the superseding 
habitual felon indictment was filed after defendant's first arraign- 
ment, it was filed approximately three months before defendant's 
trial. N.C. Gen. Stat. § 14-7.3 (2003) provides that "[nlo defendant 
charged with being an habitual felon in a bill of indictment shall be 
required to go to trial on said charge within 20 days of the finding of 
a true bill by the grand jury . . . ." Three months far exceeds the pro- 
hibition against trying a defendant as an habitual felon within this 
twenty day time period. Thus, defendant received sufficient notice 
that he was being prosecuted as an habitual felon. 

[2] Next, defendant argues the trial court erred in declining to dis- 
miss the charge of felony breaking and entering. We disagree. 
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In order to survive a motion to dismiss in a criminal action, the 
trial court must view the evidence in the light most favorable to 
the State, drawing every reasonable inference in favor of the State. 
State v. Benson, 331 N.C. 537, 544, 417 S.E.2d 756, 761 (1992). If a 
reasonable inference of the defendant's guilt may be deduced from 
the evidence, then the court must deny the motion to dismiss and 
submit the case to the jury even though the evidence may also sup- 
port inferences of innocence. State v. Alexander, 337 N.C. 182, 187, 
446 S.E.2d 83, 86 (1994). The evidence considered by the court must 
be "substantial evidence (a) of each essential element of the offense 
charged, or of a lesser offense included therein, and (b) of defend- 
ant's being the perpetrator of the offense." State v. Eamzhardt, 307 
N.C. 62, 65-66, 296 S.E.2d 649, 651 (1982). 

Here, defendant argues the felony breaking and entering charge 
should have been dismissed because there was insufficient evidence 
that he intended to commit a felony (i.e. larceny) in the Walker 
Building, which is one of the essential elements of felonious break- 
ing and entering. See N.C. Gen. Stat. $ 14-54(a) (2003). However, 
when the evidence is viewed the light most favorable to the State, it 
tends to show that (I) the security system keypad to the WHA 
office was destroyed, (2) the contents of an employee's desk had 
been removed and strewn around, (3) the keypad to the motion 
detector system for the office was destroyed, and (4) a computer 
monitor and processor were missing. Moreover, this Court has held 
that " '[tlhe fact of the entry alone, in the night time, accompanied 
by flight when discovered, is some evidence of guilt, and in the 
absence of any other proof, or evidence of other intent, and with 
no explanatory facts or circumstances, may warrant a reasonable 
inference of guilty intent[]' " to commit a larceny after a break-in. 
State v. Humphries, 82 N.C. App. 749, 751, 348 S.E.2d 167, 169 (1986) 
(citation omitted). Although a statement regarding defendant's 
attempt to locate a friend's house was offered as an explanatory 
fact, that "fact" does not explain defendant's need to damage the 
office and its security systems. Therefore, defendant's assignment of 
error is without merit. 

[3] Defendant also argues the trial court erred in declining to instruct 
on a lesser included offense of n~alicious conduct by a prisoner, i.e. 
misdemeanor assault on a government official. Assuming arguendo 
that misdemeanor assault on a government official is a lesser 
included offense of malicious conduct by a prisoner, defendant has 
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failed to make the factual showing required to support a jury instruc- 
tion on that offense. 

Our Supreme Court has held: 

The test in every case involving the propriety of an instruction 
on a lesser grade of an offense is not whether the jury could con- 
vict defendant of the lesser crime, but whether the State's evi- 
dence is positive as to each element of the crime charged and 
whether there is any conflicting evidence relating to any of 
these elements. 

State v. Leroux, 326 N.C. 368,378,390 S.E.2d 314,322 (1990) (empha- 
sis added). In the case sub judice, defendant concedes "[tlhe only 
essential element of malicious conduct by a prisoner not also an ele- 
ment of misdemeanor assault on a government official is the element 
that the Defendant was in custody at the time he acted." The State's 
evidence at trial clearly established that defendant was in police cus- 
tody when he spat at Officer Fox, and defendant neither argued nor 
offered evidence to the contrary. Since there was no conflicting evi- 
dence, the trial court did not err in declining to instruct the jury on 
misdemeanor assault on a government official. 

Accordingly, the trial court did not err in failing to dismiss the 
superseding habitual felon indictment, dismiss the charge of felony 
breaking and entering, or instruct on a lesser included offense of 
malicious conduct by a prisoner. 

No error. 

Judge McCULLOUGH concurs. 

Judge LEVINSON concurs in a separate opinion. 

LEVINSON, Judge, concurring with separate opinion. 

I concur in the majority opinion but write separately to express 
the reasons misdemeanor assault on a government official is not a 
lesser included offense of malicious conduct by a prisoner. 

A defendant "is entitled to an instruction on a lesser included 
offense if the evidence would permit a jury rationally to find him 
guilty of the lesser offense and acquit him of the greater." State v. 
Leaxer, 353 N.C. 234, 237, 539 S.E.2d 922, 924 (2000) (citation and 
internal quotation marks omitted). "North Carolina has adopted a 
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definitional test for determining whether a crime is in fact a lesser 
offense that merges with the greater offense." State v. Kemmerlin, 
356 N.C. 446, 475, 573 S.E.2d 870, 890 (2002) (citation omitted). 
"All of the essential elements of the lesser crime must also be essen- 
tial elements included in the greater crime. If the lesser crime has 
an essential element which is not completely covered by the 
greater crime, it is not a lesser included offense." Id.  (citation and 
quotation marks omitted). 

Assault on a government official is defined by N.C.G.S. 
§ 14-33(c)(4) (2003) as follows: 

[Alny person who commits any assault, assault and battery, or 
affray is guilty of a Class A1 misdemeanor if, in the course of the 
assault, assault and battery, or affray, he or she . . . [alssaults an 
officer or employee of the State or any political subdivision of the 
State, when the officer or employee is discharging or attempting 
to discharge his official duties[.] 

Thus, the essential elements of the crime are: (1) an assault (2) on 
a government official in the actual or attempted discharge of his 
duties. "There is no statutory definition of assault in North Carolina, 
and the crime of assault is governed by common law rules." State v. 
Mitchell, 358 N.C. 63, 69, 592 S.E.2d 543, 547 (2004) (citation and quo- 
tation marks omitted). Our Supreme Court has defined assault as "an 
overt act or an attempt, or the unequivocal appearance of an attempt, 
with force and violence, to do some immediate physical injury to the 
person of another, which show of force or menace of violence must 
be sufficient to put a person of reasonable firmness in fear of imme- 
diate bodily harm." Id.  at 69-70; 592 S.E.2d at 547 (citation and quota- 
tion marks omitted). 

Malicious conduct by a prisoner is defined in N.C.G.S. PI 14-258.4 
(2003) as follows: 

Any person in the custody of the Department of Correction, the 
Department of Juvenile Justice and Delinquency Prevention, any 
law enforcement officer, or any local confinement facility . . . , 
including persons pending trial, appellate review, or presentence 
diagnostic evaluation, who knowingly and willfully throws, emits, 
or causes to be used as a projectile, bodily fluids or excrement at 
a person who is an employee of the State or a local government 
while the employee is in the performance of the employee's 
duties is guilty of a Class F felony. 



378 IN THE COURT O F  APPEALS 

STATE v. COGDELL 

[I65 N.C. App. 368 (2004)l 

Thus, the essential elements of this offense are: (1) a person in "cus- 
tody", (2) who knowingly and willfully, (3) throws, emits, or causes to 
be used as a projectile, (4) bodily fluids or excrement, (5) at a gov- 
ernment employee in the performance of his duties. 

Careful analysis of these different offenses reveals that they con- 
tain different elements. Malicious conduct by a prisoner includes 
numerous elements that are not part of assault on a government 
employee, to wit: custody of a person, a "knowing and willful" 
mens rea standard, and the use of bodily fluid or excrement directed 
"at" a government employee. Misdemeanor assault on a government 
official includes at least one element that malicious conduct by a 
prisoner does not: the actions of the perpetrator must be such as to 
place a person of reasonable firmness in imminent fear of bodily 
injury. Compare State v. Johnson, 264 N.C. 598, 599-600, 142 S.E.2d 
151, 153 (1965) (discussing reasonable fear element of assault), with 
G.S. 5 14-258.4 (including no such element).l As these crimes each 
contain different elements, one cannot be a lesser included offense of 
the other. Kemmerlin, 356 N.C. at 475, 573 S.E.2d at 890. 

The divergence between these two offenses is underscored by the 
fact that a defendant can be guilty of malicious conduct by a prisoner 
without committing misdemeanor assault on a government official. 
For example, a prisoner could throw bodily fluids or excrement "at" 
a prison guard under circumstances where no reasonable person in 
the guard's position would fear that the contaminant would actually 
touch him, either because the prisoner is restrained and clearly 
unable to throw the substance with sufficient force to reach the 
guard, or because the guard was not in a position to observe the con- 
duct. In this situation, the inmate may be guilty of malicious conduct 
by a prisoner without being guilty of misdemeanor assault on a gov- 
ernment official. This is so because G.S. 5 14-258.4 requires only that 
a bodily fluid or excrement be thrown "at" a government official, 
whereas G.S. 5 14-33(c)(4) requires that the official either be touched 
by the instrument of assault or reasonably fear such a touching. Thus, 
a conviction for malicious conduct by a prisoner might be sustained 
without regard to whether the government employee had fear of a 
touching, while a conviction for assault on a government official 
would require such fear or an actual touching. 

1. Moreover, assault on a government official may be committed when the officer 
is  "attempting" to discharge his official duties, G.S. 5 14-33(c)(4), while malicious con- 
duct by prisoner can be sustained only when the employee is "in the performance" of 
his duties, G.S. 5 14-258.4. This suggests another essential element in G.S. 5 14-33(c)(4) 
that is not completely covered by G.S. 5 14-258.4. 
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Such an outcome is entirely logical, as the legislature apparently 
intended to address separate evils with these different offenses. 
Assault on a government official criminalizes attacks against police 
officers andlor other government officials who are in the actual or 
attempted performance of their duties. Quite differently, mali- 
cious conduct by a prisoner proscribes a specific type of conduct 
that may or may not constitute an "assault": throwing or emitting 
bodily fluids or excrement "at" a law enforcement officer and/or 
other government employee. 

Accordingly, defendant was not entitled to have assault on a gov- 
ernment official submitted to the jury because neither the evidence 
nor the law would support such an alternative verdict. 

IN THE MATTER: THE APPEAL OF APPALACHIAN STUDEKT HOUSING CORPORA- 
TION FROM THE DECISIOYS OF THE WATALIG.~ COUUTT BOARD O F  EQUALIZATION AND 

REVIEW CONCERKIKG EXEMPTIOK OF C'ERT.4IK REAL AYD PERSONAL PROPERTY FOR TAX I-EARS 

2 0 0 1 . 4 ~ ~  2002 

No. COA03-908 

(Filed 20 July 2004) 

1. Taxation- ad valorem-educational exemption-student 
housing 

The whole record test revealed that the Property Tax 
Commission erred by holding that real property held in trust by 
Appalachian Student Housing Corporation for Appalachian State 
University for student housing was not exempt from ad valorem 
taxation by the pertinent county for 2001 and 2002, because: (1) 
equitable property held in trust qualifies as property belonging to 
the State of North Carolina, and neither the North Carolina 
Constitution nor N.C.G.S. 3 105-278.1(b) requires the State to 
have legal title in order to exempt the property from taxation; 
and (2) student housing should be considered incidental to the 
educational institution. 

2. Real Property- proper governmental use-limited student 
housing 

The county's cross-assignment of error that if the pertinent 
property belongs to the State through Appalachian Student 
Housing Corporation's (ASHC) holding title for the benefit of 
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Appalachian State University then ASHC's use of the property is 
in violation of N.C.G.S. 366-58 has no merit, because: (1) ASHC is 
not providing a service that is ordinarily and customarily ren- 
dered by private enterprise even though many private individuals 
and businesses house students in condominiums, apartments, 
and other housing since few limit their lessees to the student pop- 
ulation of a certain university, as the universities themselves do; 
and (2) the government may participate in providing that service 
since limited student housing is not a service normally provided 
by private enterprise. 

Appeal by taxpayer from decision entered 25 March 2003 by the 
North Carolina Property Tax Commission. Heard in the Court of 
Appeals 26 April 2004. 

Maupin Taylor, 1?A., by Charles B. Neely, Jr., Nancy S. 
Rendleman and Kevin W Benedict, and Di Santi, Watson & 
Capua, by Anthony S. di  Santi, for taxpayer Appalachian 
Student Housing C o ~ o r a t i o n .  

Hedrick & Eggers, by Jeffery M. Hedrick, and Eggers, Eggers, 
Eggers & Eggers, by Rebecca Eggers-Gryder and Stacy C. 
Eggers, IV$ for Watauga County. 

MARTIN, Chief Judge. 

Appalachian Student Housing Corporation (ASHC) appeals from 
a decision by the North Carolina Property Tax Commission holding 
that real property held in trust by ASHC for Appalachian State 
University (ASU) was not exempt from ad valorem taxation by 
Watauga County (County). 

The subject property is known as the University Highlands 
apartment complex, which is situated on a 37.269 acre lot in Watauga 
County, located approximately two and one-half miles from the 
ASU campus. ASU Students began moving into the complex as 
tenants in August 2000. The property contains ten buildings that 
have 768 bedrooms in two and four-bedroom apartments. Each 
apartment at University Highlands is connected to the ASU computer 
network. A management and maintenance office, study carrels, 
group study and meeting space, a computer lab, and a clubhouse are 
located on the property, in addition to weightlifting equipment, aero- 
bic exercise space, tennis courts, basketball goals, a walking trail 
and a swimming pool. 
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ASHC manages the daily operations of University Highlands 
apartments. ASHC limits rental availability to ASU students, though 
some students at community colleges that participated in the 
Appalachian Learning Alliance program were initially allowed to live 
in University Highlands. Each potential lessee must prove his or her 
current enrollment status at ASU before being granted a lease. The 
lease terms for the apartments mirror ASU's academic calendar. If a 
student has a complaint concerning the operation of University 
Highlands he or she must appeal that matter to the ASU Office of 
Student Development, which is the same process that is followed 
when a student has a complaint while living in a traditional ASU 
residence hall. 

Plans to build University Highlands took shape in 1998, when 
ASU faced a student housing shortage due to aging residence halls 
and an increase in student enrollment. The Board of Governors of the 
University of North Carolina endorsed the use of privately funded 
student housing in order to meet this need. At least four other UNC- 
system member schools have developed plans to construct student 
housing managed by non-profit corporations for those institutions, 
including North Carolina Agricultural and Technical University, the 
University of North Carolina at Pembroke, Fayetteville State 
University and Winston-Salem State University. 

ASHC was originally incorporated as ASU Housing Foundation, 
Inc. (Housing Foundation) on 19 August 1999 by ASU as a non-profit 
corporation to fund construction of the project and manage 
University Highlands once construction was complete. The Articles 
of Incorporation stated "the purpose of ASU Housing Foundation 
shall be to develop, finance, prepare, provide and supervise residen- 
tial housing facilities for the students and faculty of [ASU]." In the 
event of dissolution of the corporation, all its corporate assets are to 
be transferred to ASU. The ASU Chancellor and two Vice Chancellors 
served as officers and directors of Housing Foundation. The ASU 
Board of Trustees approved the construction project and formation 
of the corporation. 

After construction of the University Highlands complex was com- 
pleted in September 2000, ASHC bought the real property and 
improvements from the developer for approximately $24 million. On 
7 June 2001, ASHC and ASU executed a document entitled "Trust 
Agreement", which contained the following clause: 
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All funds and property received by ASHC shall be held in trust 
and used or expended for the benefit of ASU to the extent such 
expenditure is not inconsistent with lawful restrictions . . . ASHC 
may, from time to time, transfer any net revenue from its opera- 
tions to ASU for support of student housing acquisition, develop- 
ment and operation. ASHC shall not transfer any funds or other 
assets to any person or entity other than ASU except in exchange 
for capital assets, goods or services at fair market value. 

ASHC qualified for tax exempt status under the Internal Revenue 
Code as a section 501 (c)(3) non-profit corporation and is not subject 
to State or Federal income taxes. On 27 June 2000, ASHC and the 
Town of Boone executed an agreement which prohibits ASHC from 
transferring legal title to the property to ASU until 2025. 

On 9 February 2001, ASHC requested a property tax exemp- 
tion from Watauga County for the 2001 tax year, which was denied by 
the Watauga County Board of Commissioners on 21 August 2001. 
ASHC timely filed an appeal to the North Carolina Property 
Tax Commission (Commission) on 13 September 2001. On 11 January 
2002, ASHC filed an application for a property tax exemption for 
the 2002 tax year, which was denied on 10 October 2002. The 
Commission, sitting as  a board of equalization and review, 
consolidated ASHC's appeals from the 2001 and 2002 tax exemp- 
tion applications. 

The Commission affirmed the County's denial of exemption after 
the presentation of ASHC's evidence. The Commission found: "The 
operation of a student housing facility is not a use that qualifies under 
the statutes of North Carolina as an educational purpose" and that 
"the subject student housing facility is not owned by Appalachian 
State University[.]" As a result, the Commission concluded, in perti- 
nent part: 

4. The Taxpayer, Appalachian Student Housing Corporation, did 
not show that the subject property is wholly and exclusively 
used for an educational purpose since student housing is not 
an activity that is naturally and properly incident to the opera- 
tion of an educational institution. Thus, the subject property is 
not used for an educational purpose and is not entitled to 
exemption pursuant to N.C. Gen. Stat. 5 105-278.4. 

5. The Taxpayer has failed to prove that the use of the subject 
property in question was wholly and exclusively for charitable 
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or educational, scientific or literary purposes. The Taxpayer 
neither meets the ownership or use requirements for an 
exemption from ad valorem taxation pursuant to N.C. Gen. 
Stat. $ 5  105-278.6 or 105-278.7. 

6. The Taxpayer's exemption requests for the subject property 
must be denied because the subject property is not entitled to 
exemption from ad valorem taxation pursuant to N.C. Gen. 
Stat. 5 105-278.1. 

The standard of review for decisions of the Property Tax 
Commission is contained within N.C. Gen. Stat. § 105-345.2(b): 

So far as necessary to the decision and where presented, the 
court shall decide all relevant questions of law, interpret consti- 
tutional and statutory provisions, and determine the meaning and 
applicability of the terms of any Commission action. The court 
may affirm or reverse the decision of the Commission, declare the 
same null and void, or remand the case for further proceedings; 
or it may reverse or modify the decision if the substantial rights 
of the appellants have been prejudiced because the Commission's 
findings, inferences, conclusions or decisions are: 

(1) In violation of constitutional provisions; or 

(2) In excess of statutory authority or jurisdiction of the 
Commission; or 

(3)  Made upon unlawful proceedings; or 

(4) Affected by other errors of law; or 

(5) Unsupported by competent, material and substantial evi- 
dence in view of the entire record as submitted; or 

(6) Arbitrary or capricious. 

N.C. Gen. Stat. 5  105-345.2(b) (2003). "In making the foregoing 
determinations, the court shall review the whole record or such 
portions thereof as may be cited by any party . . . ." N.C. Gen. Stat. 
9: 105-345.2(c) (2003). In its review, "[tlhe court may not consider the 
evidence which in and of itself justifies the [Commission's] decision 
without [also] taking into account the contradictory evidence or 
other evidence from which conflicting inferences could be drawn." I n  
re Moses H. Cone Memorial Hospital, 113 N.C. App. 562, 571, 439 
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S.E.2d 778, 783 (1994) (citation omitted). "[Tlhe legal effect of evi- 
dence and the ultimate conclusions drawn by an administrative tri- 
bunal from the facts . . . are questions of law" that are decided under 
de novo review. Employment Security Com. v. Kermon, 232 N.C. 342, 
345,60 S.E.2d 580, 583 (1950); see I n  re Appeal of The Greens of Pine 
Glen Ltd. Part., 356 N.C. 642, 647, 576 S.E.2d 316, 319 (2003). 
However, "the 'whole record' test is not a tool of judicial intrusion; 
'instead, it merely gives a reviewing court the capability to determine 
whether an administrative decision has a rational basis in the evi- 
dence.' " In  re Appeal of Owens, 132 N.C. App. 281, 286, 511 S.E.2d 
319, 323 (1999) (citation omitted). 

The taxpayer, ASHC, bears the burden of proving that its property 
meets the requirements of an ad valorem taxation exemption. See In  
re Appeal of Atlantic Coast Conference, 112 N.C. App. 1,4,434 S.E.2d 
865,867 (1993), aff'd per curiam, 336 N.C. 69, 441 S.E.2d 550 (1994). 
"The general rule established by the Constitution is that all property 
in this State is liable to taxation, and shall be taxed in accordance 
with a uniform rule. Exemption of specific property, because of its 
ownership by the State or by municipal corporations, or because of 
the purposes for which it is held and used, is exceptional." Hospital 
v. Rowan County, 205 N.C. 8, 10, 169 S.E. 805, 806 (1933) (quoting 
Latta v. Jenkins, 200 N.C. 255,156 S.E. 857 (1931)). The taxation laws 
"should be construed strictly, when there is room for construction, 
against exemption and in favor of taxation." Hospital, 205 N.C. at 11, 
169 S.E. at 806. 

[I] Here, ASHC argues that the property in question should be 
exempted from ad valorem taxation for several reasons: (1) the prop- 
erty belongs to the State, exempting the property under N.C. Const. 
art. V, Q 2 and N.C. Gen. Stat. Q Q  116-16 and 105-278.1(b); (2) the prop- 
erty is owned by a non-profit educational organization and is used 
exclusively for educational purposes, exempting the property under 
N.C. Gen. Stat. 3 105-278.4; and (3) the property is owned by a non- 
profit charitable organization and is used exclusively for charitable 
purposes, exempting the property under N.C. Gen. Stat. Q 105-278.7. 
The Property Tax Commission rejected each basis for ASHC's request 
for exemption. 

The North Carolina Constitution states: "Property belonging 
to the State, counties, and municipal corporations shall be exempt 
from taxation." N.C. Const. art. V, 3 2(3). This exemption for 
State-owned property is reiterated in N.C. Gen. Stat. 5 105-278.1(b) 
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(2003): "Real and personal property belonging to the State, coun- 
ties, and municipalities is exempt from taxation." Specifically, the 
General Assembly has stated that "[tlhe lands and other property 
belonging to the University of North Carolina shall be exempt from 
all kinds of public taxation." N.C. Gen. Stat. # 116-16 (2003). 
Appalachian State University is part of the University of North 
Carolina. See N.C. Gen. Stat. # 116-4 (2003). Therefore, all real and 
personal property owned by ASU is owned by the State of North 
Carolina and exempt from taxation. 

ASHC contends that the University Highlands apartment complex 
was owned by ASU and therefore is tax-exempt. ASHC argues that 
while it holds legal title to the property, ASU holds equitable title to 
the property according to the terms of the 7 June 2001 Trust 
Agreement. This beneficial ownership, according to ASHC, is suffi- 
cient to trigger the exemption from taxation contained within the 
North Carolina Constitution and the General Statutes. 

The question of whether equitable title to property held in trust 
qualifies as property "belonging to" the State of North Carolina is one 
of first impression. Therefore, we must determine the meaning of the 
phrase "belonging to" as it was used in the North Carolina 
Constitution, art. V, 3 2(3) and N.C. Gen. Stat. # 105-278.1(b). 

The North Carolina Attorney General has published an advisory 
opinion that attempted to define "belonging to" as it was used in 
G.S. 3 105-278.1(b). 2000 N.C. AG LEXIS 1. The Town of Ocean Isle 
Beach, which leased real property from a private owner to provide 
public beach access and parking, requested the Attorney General's 
opinion as to whether, by reason of the Town's leasehold interest, 
such property qualified as property "belonging to" the State under 
G.S. 3 105-278.1(b) so as to be exempt from taxation. The Attorney 
General opined that the language "belonging to" meant having title to 
a parcel of land or owning the parcel of land. 

In In re Forestry Foundation, 296 N.C. 330, 250 S.E.2d 236 
(1979), the North Carolina Supreme Court affirmed a Property Tax 
Commission decision denying an ad valorem taxation exemption 
request, for property owned by the North Carolina Forestry 
Foundation, Inc., a nonprofit corporation. The Foundation was 
created to develop new forestry methods and improve timber grow- 
ing, while also giving financial assistance to the Division of Forestry 
at North Carolina State University. Forestry, 296 N.C. at 331, 250 
S.E.2d at 237-38. The Foundation acquired approximately 80,000 
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acres of land known as the Hoffman Forest, located in Onslow 
and Jones County. Forestry, 296 N.C. at 332, 250 S.E.2d at 238. In 
1945, the Foundation granted a 99-year lease to a paper company, 
which began logging operations on the property. Id. Students from 
North Carolina State University's forestry program were still permit- 
ted to conduct research in the Forest. Forestry, 296 N.C. at 333, 250 
S.E.2d at 238-39. The Supreme Court held that the Forest was not 
used exclusively for educational or charitable purposes because the 
paper company was using the property commercially as well, so the 
property did not qualify for a tax exemption under G.S. $0  105-275, 
105-278.4, and 105-278.6. Forestry, 296 N.C. at 339-40, 250 S.E.2d 
at 241-42. With regard to the State ownership exemption, the Court 
held as follows: 

We note that the Foundation is the sole owner of the Forest. 
Examination of this record discloses that the University of 
North Carolina has no legal or equitable title to the land in ques- 
tion. Thus, the land simply does not "belong" to the University of 
North Carolina. 

Forestry, 296 N.C. at 340, 250 S.E.2d at 242 (emphasis added). By 
implication, the Court indicated that either legal or equitable title 
held by the Foundation would have qualified the property for the 
state ownership exemption. 

Conversely, in Latta v. Jenkins, 200 N.C. 255, 156 S.E. 857 (1931), 
a trustee held title to real property according to the terms of a will, 
which directed the trustee to sell the property and dedicate 55% of 
the proceeds from the land sale to various religious and charitable 
institutions. Latta, 200 N.C. at 257, 156 S.E. at 858. The trustee 
applied for a tax exemption under the use statutes, claiming that the 
proceeds from the land would be used for charitable, educational and 
religious purposes in accordance with the statutes. Id. However, the 
Supreme Court refused to exempt the property from taxation since 
none of the beneficiary organizations owned or occupied any part of 
the property during the tax year in question. Latta, 200 N.C. at 259, 
156 S.E. at 859. The Court reasoned: 

In the instant case, the title to all the property on which taxes 
were levied by Buncombe County for the year 1928, was in the 
plaintiff, as trustee. The beneficiaries of the trusts had no right, 
title or interest in the property. They had the right only to certain 
percentages of the proceeds of the sale of the property, to be paid 
to them by the plaintiff after the sale of the property at any time 
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within five years from the date of the judgment and decree of the 
Superior Court of Mecklenburg County, at December Term, 1927. 

Latta, 200 N.C. at 259, 156 S.E. at 859. The denial of the tax exemp- 
tion in Latta was based upon the use exemption. Since the terms of 
the trust instructed that the beneficiaries only had an interest in the 
profits from the sale of the land and not an interest in the rents from 
the land or a possessory interest in the land itself, the Court held that 
the land was not presently being used for charitable, religious or edu- 
cational purposes. 

Watauga County contends that our decision in this matter is con- 
trolled by Atlantic R.R. v. Commissioners, 75 N.C. 474 (1876). In 
Atlantic, the State owned two-thirds of the capital stock in the 
Atlantic and North Carolina Railroad (Railroad). Atlantic, 75 N.C. at 
474. The State's controlling interest in the stock of the corporation 
was held not to exempt the Railroad's land from taxation. Atlantic, 75 
N.C. at 474. The Atlantic Court based its holding upon a requirement 
that State-owned property be used for a public purpose before the tax 
exemption would apply, and the Supreme Court has since expressly 
overruled the public purpose requirement of Atlantic. See In  re 
University of North Carolina, 300 N.C. 563, 268 S.E.2d 472 (1980). 
The Supreme Court clarified that its decision in Atlantic was correct 
because the Railroad, rather than the State itself was the owner of the 
property in question. University, 300 N.C. at 567, 268 S.E.2d at 475 
("Even though the State held a controlling interest in the Railroad 
Company's common stock, the property, both real and personal, 
belonged to Atlantic and N.C.R.R. Co. and was therefore properly 
subjected to ad valorem taxation.") However, the Court rejected the 
proposition that State-owned property was not exempted from taxa- 
tion unless it was used for a public purpose. University, 300 N.C. at 
572, 268 S.E.2d at 478. "[The State ownership] exemption follows by 
virtue of the property's ownership and occurs irrespective of the pur- 
poses for which the property is held." Id. 

The County argues that the equitable interest held by ASU is 
equivalent to the interest held by the Railroad in Atlantic. We dis- 
agree. In an active trust, legal title vests in the trustee of the property. 
See Fisher v. Fisher, 218 N.C. 42, 9 S.E.2d 493 (1940). "[Wlhen any 
control is to be exercised or any duty performed by the trustee [in 
relation to the trust property or in regard to the beneficiaries], how- 
ever slight it may be . . . the trust is active." Finch v. Honeycutt, 246 
N.C. 91, 99, 97 S.E.2d 478, 485 (1957) (quoting Chinnis v. Cobb, 210 
N.C. 104, 185 S.E. 638 (1936)). In an active trust, the legal and equi- 
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table titles to the trust property do not merge. See Finch, 246 N.C. at 
91,97 S.E.2d at 478; Poindexter v. k s t  Co., 258 N.C. 371, 128 S.E.2d 
867 (1963). Property held in an active trust is therefore "owned" in 
some sense by both the trustee and the beneficiary. 

Here, the trust agreement specifically outlines the relationship 
between ASHC and ASU. ASHC is required to manage the daily oper- 
ations of University Highlands apartments. When ASHC receives 
rents, it must expend that income only in exchange for capital assets 
or goods and services necessary for the maintenance of the apart- 
ment complex. Alternatively, ASHC's income may be directed to ASU, 
to support ASU student housing. Therefore, the trust agreement 
between ASHC and ASU is an active trust and ASU's equitable inter- 
est in the property remains separate from ASHC's legal interest. 

We hold that the equitable title held by ASU as beneficiary of 
this trust is sufficient to show that the property belongs to the State 
of North Carolina. Neither the North Carolina Constitution nor G.S. 
5 105-278.1(b) require the State to have legal title in order to exempt 
the property from taxation. Nor do we find persuasive Watauga 
County's argument that the ad valorem tax exemption law of North 
Carolina applies only to exempt property to which the taxpayer 
holds legal title. Although we recognize that the doctrine of ex- 
pressio unius est exclusio ("expression of one thing is the exclu- 
sion of the other") is still the rule in North Carolina, the mention of 
equitable title in two parts of the Machinery Act (N.C. Gen. Stat. 
$5  105-277.1(b) and 105-277.2(4)(a)) does not imply that real property 
does not belong to the State when it holds only equitable title. 
Because the real property parcel in question here belongs to the 
State, it is exempted from ad valorem taxation according to both the 
constitutional exemption in Art. V, 5 2 and the statutory exemptions 
in G.S. $5  116-16 and 105-278.1(b). As a result, there is insufficient 
evidence to support the Commission's finding of fact #7, which 
states that the property is not owned by the State, and we reverse 
the Commission's decision regarding the requested exemptions for 
2001 and 2002. 

ASHC argues several other grounds for exemption of the property 
from taxation, including G.S. $ 5  105-278.4 and 105-278.7. Because we 
have already determined that the property in question is owned by the 
State of North Carolina so as to exempt it from taxation, we need not 
reach ASHC's arguments on these points. However, we do write 
briefly to express our strong disagreement with the Commission's 
conclusion of law #4 that states "student housing is not an activity 
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that is naturally and properly incident to the operation of an educa- 
tional institution." In previous cases, this Court has held that a build- 
ing where athletic conference television contracts are negotiated, see 
In  re Appeal of Atlantic Coast Conference, 112 N.C. App. 1, 434 
S.E.2d 865 (1993), and a stadium parking lot, see In  re Wake Forest 
University, 51 N.C. App. 516. 277 S.E.2d 91, disc. rev. denied, 303 
N.C. 544, 281 S.E.2d 391 (1981), are considered "incidental" to the 
operation of educational institutions so as to qualify for an exemption 
under N.C. Gen. Stat. 105-278.4. Certainly student housing, which is 
one of the more traditional accoutrements of an educational facility, 
should be considered incidental to the educational institution. 

Watauga County made seven cross-assignments of error; only 
one of which has been brought forward in its brief. The remainder 
of its cross assignments of error are deemed abandoned. N.C.R. App. 
P. 28(a). 

[2] The County argues that if University Highlands belongs to the 
State, through ASHC's holding title for the benefit of ASU, then 
ASHC's use of the property is in violation of N.C. Gen. Stat. 5 66-58, 
which provides in pertinent part: 

[I]t shall be unlawful for any unit, department or agency of the 
State government, or any division or subdivision of the unit, 
department or agency, or any individual employee or employees 
of the unit, department, or agency in his, or her, or their capacity 
as employee or en~ployees thereof, to engage directly or indi- 
rectly in the sale of goods, wares or merchandise in competition 
with citizens of the State, or to engage in the operation of restau- 
rants, cafeterias or other eating places in any building owned by 
or leased in the name of the State, or to maintain service estab- 
lishments for the rendering of services to the public ordinarily 
and customarily rendered by private enterprises, or to provide 
transportation services, or to contract with any person, firm or 
corporation for the operation or rendering of the businesses or 
services on behalf of the unit, department or agency, or to pur- 
chase for or sell to any person, firm or corporation any article of 
merchandise in competition with private enterprise. 

N.C. Gen. Stat. 5 66-58(a) (2003). Watauga County argues that 
ASHC's actions as a State entity leasing property to ASU students is 
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an example of the government engaging in competition with private 
enterprise. We do not find this argument persuasive. Without deciding 
whether ASHC is or is not a State entity, ASHC is not providing a serv- 
ice that is ordinarily and customarily rendered by private enterprise. 
Although many private individuals and businesses house students in 
condominiums, apartments and other housing, few limit their lessees 
to the student population of a certain university, as the universities 
themselves do. This type of limited student housing is not a service 
normally provided by private enterprise, so the government may par- 
ticipate in providing that service. We see no violation of G.S. Q 66-58 
in the apartment rentals at issue in this case, primarily because the 
lease allows only ASU students to reside in University Highlands. 
Watauga County's cross-assignment of error is overruled. 

For the reasons stated, the Commission's decision is reversed and 
this cause remanded for entry of a decision exempting the subject 
property from ad valorem taxation. 

Reversed and remanded. 

Judges HUNTER and THORNBURG concur. 

ERNEST W. LARKIN, 111, PLAINTIFF V. MARY JO TATUM LARKIN, DEFENDANT 

NO. COA03-1091 

(Filed 20 July 2004) 

1. Divorce- equitable distribution-joint account-spent to 
zero during separation-distributional factor 

An equitable distribution order was remanded where the trial 
court found that a bank account was marital but that it would be 
inequitable to distribute it because the parties had spent the 
account down to zero during the separation. The court was 
required to distribute the account equitably once it was classified 
as marital and valued as of the date of separation; however, the 
court can consider post-separation withdrawals as a distribu- 
tional factor. 
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2. Divorce- equitable distribution-amounts withdrawn 
from joint account-children's education 

The trial court did not abuse its discretion in an equitable dis- 
tribution action by not imputing to plaintiff amounts withdrawn 
from a capital account. The money was used to realize the par- 
ties' joint intent in funding their children's college educations. 

3. Divorce- attorney fees-partial award-alimony and equi- 
table distribution 

The award of only partial attorney fees in an equitable distri- 
bution action was not an abuse of discretion where the court 
based its decision on the distribution of assets and the amount of 
alimony awarded. 

Judge TIMMONS-GOODSON concurring in part and dissenting 
in part. 

Appeal by defendant from an order entered 3 January 2003 by 
Judge P, Gwynett Hilburn in Pitt County District Court. Heard in the 
Court of Appeals 24 May 2004. 

McCotter, Ashton & Smi th ,  P A . ,  by  Rudolph A. Ashton, 111 and 
Terri X Sharp; Dallas Clark, Jr., for plaint@appellee. 

Ward and Smi th ,  PA. ,  by Cind i  M. Quay, John M. Mart in  and 
Benton L. Toups, for defendant-appellant. 

HUNTER, Judge. 

Mary Jo  Tatum Larkin ("defendant") appeals from an "Equitable 
Distribution Judgment and Alimony Order" filed 3 January 2003. 
Because we conclude the trial court failed to equitably distribute all 
of the marital property at issue, we remand this case in part. 

Defendant and Ernest W. Larkin, I11 ("plaintiff") were married on 
28 December 1968, separated on 12 March 2000, and divorced on 6 
June 2001. As of the date of separation, there were two living children 
born of the marriage who were both over the age of eighteen and 
emancipated. During their marriage, the parties established a 
Wachovia joint checking account, which on the date of separation 
had a value of $44,739.52. Following the parties separation, plaintiff 
continued to deposit his entire monthly income totaling $15,715.18 
per month into the Wachovia account. Both parties used the funds in 
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this account to pay for various expenses for themselves and their 
children, without any accounting to each other. 

In January 2001, plaintiff ceased depositing his monthly income 
into the Wachovia account, and the parties subsequently entered into 
an agreement whereby plaintiff paid defendant post-separation sup- 
port. Both parties continued to use the Wachovia account until the 
balance was zero, which occurred on or about 18 June 2001. 

During their marriage, the parties also established an Aintree 
Capital Account, which on the date of separation was valued at 
$424,950.23. Plaintiff testified at trial that the funds in this account 
were intended to be used to ensure that the parties could pay for their 
children's college education. Following the parties separation, plain- 
tiff, without informing defendant, withdrew funds totaling 
$198,004.00 from this account to pay for federal income tax liability 
on the parties' 2000 joint income tax return, college tuition for the 
parties' children, and a car for their son. 

In her counterclaim, defendant made a claim for attorneys' fees 
pursuant to N.C. Gen. Stat. 5 50-16.4, and plaintiff, in his reply, admit- 
ted that "[dlefendant is an interested party and is acting in good faith. 
Defendant has insufficient means with which to subsist during the 
pendency of and to pursue this action. Defendant is in need of an 
award of counsel fees . . . ." 

In its 3 January 2003 order, the trial court made the following per- 
tinent findings of fact. 

20. . . . Plaintiff and [dlefendant stipulated to the identifica- 
tion and date of separation net value of all property acquired dur- 
ing the marriage and in existence as of the date of separation as 
follows: 

1. Joint Wachovia Interest Checking Account . . .-Forty-Four 
Thousand Seven Hundred Thirty-Nine and 52/100 Dollars 
($44,739.52) . . . . 

m. Aintree Capital Account . . .-Four Hundred Twenty-Four 
Thousand Nine Hundred Fifty and 23/100 Dollars ($424,950.23). 

23. After the date of separation, [plaintiff] continued to 
deposit his entire income into the Wachovia joint account. 
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Plaintiff and [dlefendant continued to use the joint account as 
they had during the marriage. Plaintiff and [dlefendant used this 
joint account to pay for their personal monthly living expenses, 
without accounting to the other, for one year after the date of 
separation. Plaintiff stopped depositing his monthly income in 
the joint account in the early part of 2001. . . . As of [18 June] 
2001, the balance of the Wachovia joint account was zero (0). 
Since the date of separation account balance was used by the par- 
ties for their support and expenses after the date of separation, 
and since [pllaintiff deposited his post-date of separation sepa- 
rate earnings into this account for the use, without accounting, by 
each party, the [trial court] finds it is not equitable to distribute 
the date of separation balance to either [pllaintiff or [dlefendant. 

24. As of the date of separation, the Aintree Capital Ac- 
count . . . had a balance of Four Hundred Twenty-Four Thousand 
Nine Hundred Fifty and 231100 Dollars ($424,950.23). Subsequent 
to the date of separation, neither party made any further contri- 
butions to this account. This account did experience passive 
appreciation and depreciation after date of separation, and the 
passive appreciation and depreciation constitutes divisible prop- 
erty. However, subsequent to the date of separation, [pllaintiff 
made the following withdrawals from this account: 

a. A withdrawal of Fifteen Thousand Nine Hundred Three 
and No1100 Dollars ($15,903.00) to pay federal income taxes due 
for the tax returns filed jointly by the parties for 2000. 

b. Withdrawals totaling One Hundred Sixty-Six Thousand Six 
Hundred Thirty-Four and No1100 Dollars ($166,634.00) to pay for 
the college tuitions and related expenses for both children. 

c. A withdrawal of Fifteen Thousand Four Hundred Sixty- 
Seven and No1100 Dollars ($15,467.00) to purchase a car for 
their son . . . . 

At the hearing, [dlefendant contended that the post-separa- 
tion withdrawals made by [plaintiff] should be treated as distrib- 
utions to him. However, because [pllaintiff and [dlefendant 
acknowledged that the education of their children was a top pri- 
ority and [pllaintiff had planned to use the assets in this account 
and other assets acquired during the marriage for the education 
of the children, and because one of the post-date of separation 
withdrawals was used to pay the 2000 income tax liability for 
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their joint federal tax return, and one was for a car for the son's 
use at college, the date of separation balance of the Aintree 
account should be reduced by the post-separation withdrawals 
made by [plaintiff] for education payments, for payment of tax 
joint liability, and for purchase of a car for their son, and the dis- 
tribution value is, therefore, One Hundred Eighty Thousand 
Seven Hundred Twenty-Four and 841100 Dollars ($180,724.84). 

30. The following distributional factors have been considered: 

g. The use of the marital funds in the Aintree Capital Account 
for payment of college expenses for the children and the 2000 
joint income tax liability. 

48. . . . In her Counterclaim, [defendant] included a claim 
for counsel fees . . . . In his Reply, [plaintiff] admitted that 
[defendant] was an interested party acting in good faith, had 
insufficient means with which to subsist during the pendency 
of and to pursue her claims, and that she was in need of an award 
of counsel fees. 

49. . . . However, based on the amount of permanent alimony 
hereinafter awarded and based upon the division of marital and 
divisible property as hereinafter awarded, [dlefendant will have 
the ability to pay her counsel fees and expenses associated with 
her alimony claim, and, in the [trial court's] discretion, no award 
of counsel fees should be made. However, [dlefendant's counsel 
was instructed to prepare the final order pertaining to the award 
of permanent alimony. . . . Based upon the complexity of this 
Judgment and Order, and the substantial revisions which were 
necessary, the amount of time spent by [dlefendant's counsel in 
the preparation and revisions of the Judgment and Order is rea- 
sonable and the amount of fees are reasonable. [Plaintiff] has the 
ability to pay [dlefendant's counsel fees incurred for the prepara- 
tion of the Order. 

The trial court concluded that an equal distribution was equitable 
and ordered a corresponding distribution of the parties' marital and 
divisible assets. In addition, plaintiff was ordered to pay permanent 
alimony of $6,669.00 per month, made retroactively effective to 1 
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March 2001 resulting in a retroactive alimony payment of $43,236.00. 
Plaintiff was also ordered to pay part of defendant's attorneys' fees in 
the amount of $4,375.00. 

The issues are whether the trial court erred: (I) in equitably dis- 
tributing the marital property by (A) improperly valuing the Wachovia 
account, (B) failing to distribute the Wachovia account, and (C) fail- 
ing to distribute the entire date of separation value of the Aintree 
Capital Account by subtracting the amount of plaintiff's withdrawals; 
and (11) by failing to award full attorneys' fees to defendant. 

In an equitable distribution proceeding, a trial court is required to 
conduct a three-step analysis: "(1) to determine which property is 
marital property, (2) to calculate the net value of the property, fair 
market value less encumbrances, and (3) to distribute the property in 
an equitable manner." Beightol v. Beightol, 90 N.C. App. 58, 63, 367 
S.E.2d 347, 350 (1988). "The distribution of marital property is vested 
in the discretion of the trial courts and the exercise of that discretion 
will not be upset absent clear abuse." Id.  at 60, 367 S.E.2d at 348. "In 
order to reverse the trial court's decision for abuse of discretion, we 
must find that the decision was unsupported by reason and could not 
have been the result of a competent inquiry." Id.  "Accordingly, the 
findings of fact are conclusive if they are supported by any competent 
evidence from the record." Id.  

Defendant argues that the trial court erred in its valuation of the 
Wachovia account by not making a valuation of the account on the 
date of separation, but instead using the zero balance of the account 
on the date of distribution. The trial court's findings, however, based 
upon the stipulation of the parties, reveal that the trial court did 
indeed value the Wachovia account on the date of separation at the 
amount of $44,739.52. Thus, the trial court did not err in its valuation 
of the Wachovia account. 

[I] The trial court, despite its valuation of the Wachovia account, 
nevertheless found that it would not be equitable to distribute the 
date of separation balance to either plaintiff or defendant because the 
account balance was zero at the time of distribution. Defendant con- 
tends the failure to distribute the Wachovia account was error. 
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In this case, with regard to the Wachovia account, the trial court 
found that after the date of separation, the parties continued to use 
the account as they had during their marriage. Plaintiff would deposit 
his monthly income into the account and both parties would use the 
account to pay for various expenses for themselves and their children 
without any accounting to each other. Both parties continued to use 
funds from the account after plaintiff ceased making deposits until 
the account balance was zero. The trial court's evidentiary findings 
regarding the post-separation use of the account by the parties are 
supported by the undisputed evidence in the record. Thus, it is appar- 
ent that both parties contributed to the depletion of the Wachovia 
account after the date of separation, ultimately using the marital 
funds that were in the account prior to the parties separation. 
Furthermore, the evidence of record is insufficient to trace out which 
party was responsible for what portion of the depletion of the funds 
in the account and neither party made any accounting to the other for 
their expenditures.1 

The trial court found that it would not be equitable to distribute 
the date of separation balance in the Wachovia account to either 
party and failed to include the Wachovia account in its distribution 
of marital assets. Once, however, the trial court classified the 
Wachovia account as a marital asset and valued the account as of 
the date of separation, the trial court was required to distribute that 
account equitably. See Khajanchi v. Khajanchi, 140 N.C. App. 552, 
557, 537 S.E.2d 845, 849 (2000) ("court must distribute the marital 
property and debts in an 'equitable' manner"); see also N.C. Gen. Stat. 
5 50-20(a) (2003) (court shall provide for an equitable distribution of 
marital and divisible property between the parties). 

Thus, because the Wachovia account was a marital asset, which 
the trial court was required to equitably distribute, the trial court 
erred by failing to distribute that account. Accordingly, we must 
remand this case to the trial court for further findings of fact in 
order for the Wachovia account to be included in the equitable dis- 
tribution of the parties' marital and divisible  asset^.^ See N.C. Gen. 
Stat. 5 50-20(a). 

1. The only evidence presented on this issue consisted of testimony about several 
bank statements covering only a portion of the time during which both parties used the 
account and further testimony about various individual expenditures. 

2. Furthermore, the parties' active post-separation diminution of the 
Wachovia account could not be considered as divisible property. See N.C. Gen. 
Stat. $ 50-20(b)(4)(a). Thus, the trial court could not consider the parties' with- 
drawals from the Wachovia account in either classifying or valuing the marital 
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We note that although the trial court, in revisiting its findings of 
fact, is required to distribute the marital and divisible assets, it retains 
the discretion to determine how to equitably distribute those assets. 
See Beightol, 90 N.C. App. at 60, 367 S.E.2d at 348. This determination 
may be made by considering the various distributional factors con- 
tained in N.C. Gen. Stat. 9 50-20(c). See N.C. Gen. Stat. # 50-20(c). 
Under N.C. Gen. Stat. 5 50-20(c)(lla), a trial court is permitted 
to consider as a distributional factor "[alcts of either party to . . . 
devalue . . . the marital property . . . during the period after separa- 
tion of the parties and before the time of distribution." N.C. Gen. Stat. 
9 50-20(c)(lla). As such, the trial court could properly consider the 
post-separation withdrawals from the Wachovia account by both par- 
ties as a distributional factor in determining what amount, if any, the 
parties should equitably receive from the a c c o ~ n t . ~  

[2] Defendant additionally assigns error to the trial court's distri- 
bution of the Aintree Capital Account. The trial court valued this 
account as of the date of separation at $424,950.23, but in distri- 
buting this asset, subtracted the amounts withdrawn by plaintiff 
from the distributable amount. Defendant contends that notwith- 
standing the trial court's conclusion in this matter that an equal 
distribution was equitable, the trial court's failure to impute plain- 
tiff's withdrawals from the Aintree Capital Account resulted in an 
unequal and inequitable distribution because plaintiff received the 
benefit of an additional $198,004.00, the total amount of his with- 
drawals. We disagree. 

One of plaintiff's withdrawals from the Aintree Capital account 
was used to pay the parties' joint 2000 tax liability. Furthermore, with 
regard to the withdrawals made for tuition payments, the trial court 
found that prior to separation the parties intended the Aintree Capital 
Account to be utilized to ensure payment of their children's college 
expenses. These findings are supported by the evidence. 

Plaintiff's remaining withdrawals were used expressly for this 
purpose by paying for both children's college tuition and a car to be 
used by their son while he was at college. Thus, the withdrawals were 

property. However, the active post-separation diminution of the Wachovia account 
could be considered as a distributional factor under N.C. Gen. Stat. 5; 50-20(c). 

3. The trial court did not consider the depletion of the Wachovia account by the 
parties as a distributional factor, presumably because it elected not to distribute the 
account at all. 
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used for the parties joint benefit in paying their joint tax liability and 
in realizing their joint intent for the Aintree Capital Account to be 
used for funding their children's college educations. Moreover, we 
note that, unlike the Wachovia account, the trial court expressly con- 
sidered these withdrawals as a distributional factor in determining 
the proper distribution of the marital p r ~ p e r t y . ~  Therefore, we con- 
clude the trial court did not abuse its discretion by distributing the 
date of separation value of the Aintree Capital Account minus 
the withdrawals used to pay the parties joint tax liability and college 
education expenses for their children. 

[3] Defendant also argues that it was error for the trial court to not 
award her full attorneys' fees in her alimony action under N.C. Gen. 
Stat. 5 20-16.4. 

"A spouse is entitled to attorney's fees if that spouse is (I) the 
dependent spouse, (2) entitled to the underlying relief demanded 
(e.g., alimony and/or child support), and (3) without sufficient means 
to defray the costs of litigation." Barrett v. Barrett, 140 N.C. App. 369, 
374, 536 S.E.2d 642, 646 (2000). Before granting an award of attor- 
neys' fees, the trial court is required, as a matter of law, to determine 
whether the spouse seeking the award is the dependent spouse with- 
out sufficient means to subsist during the prosecution of the suit and 
to defray the necessary expenses. Friend-Novorska v. Novorska, 143 
N.C. App. 387,396-97,545 S.E.2d 788, 795, per curium affd, 354 N.C. 
564, 556 S.E.2d 294 (2001). This means the dependent spouse must 
"be unable to employ adequate counsel in order to proceed as litigant 
to meet the other spouse as litigant in the suit." Hudson v. Hudson, 
299 N.C. 465, 474, 263 S.E.2d 719, 725 (1980). "When an award of 
attorney's fees is properly awarded, the amount of the award is within 
the discretion of the trial court." Friend-Novorska, 143 N.C. App. at 
397, 545 S.E.2d at 795. 

4. The dissent "would hold that the trial court erred in valuing the Aintree Capital 
Account at the date of distribution rather than the date of separation." However, the 
trial court expressly valued that account, based on the parties stipulation, as of the 
date of separation in Finding of Fact 20(m). The trial court, in Finding of Fact 24, then 
made a separate finding to specifically reject defendant's argument that the with- 
drawals be treated as an advance on the marital estate to plaintiff and to explain in 
detail its rationale for the distribution of the Aintree Capital Account. Ultimately, 
though, the trial court, in its discretion, properly distributed the Aintree Capital 
Account by treating the withdrawals as a distributional factor as evidenced in Finding 
of Fact 30(g). 
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In this case, defendant was the dependent spouse and entitled to 
alimony. Plaintiff furthermore admitted that defendant would have 
insufficient means to defray the costs of the suit. Defendant contends 
that despite her meeting these requirements, the trial court failed to 
award her attorneys' fees. We disagree. 

An affidavit contained in the record and submitted to the trial 
court lists defendant's attorneys' fees in the amount of $14,498.48. 
The trial court, in fact, did make a partial award of defendant's attor- 
neys' fees in the amount of $4,375.00 for the time it took defendant's 
attorney to draft the final order. The trial court based its decision to 
award only a portion of defendant's attorneys' fees on the amount of 
alimony awarded and the equitable distribution of assets to defend- 
ant. This included the equal distribution of the marital assets, as well 
as a permanent alimony award to defendant of $6,699.00 per month, 
for a total of $80,025.00 per year, plus an additional $43,236.00 in 
retroactive alimony. From this, the trial court, in its discretion, found 
that although defendant met the requirements to receive attorneys' 
fees under the statute, she did not require a full award of attorneys' 
fees to defray the costs of litigation. We therefore conclude the trial 
court did not abuse its discretion in setting the partial amount of 
attorneys' fees to be awarded to defendant. 

Affirmed in part. Remanded in part. 

Chief Judge MARTIN concurs. 

Judge TIMMONS-GOODSON concurs in part and dissents in part 
in a separate opinion. 

TIMMONS-GOODSON, Judge, concurring in part and dissenting 
in part. 

While I agree with the majority's conclusion that the trial court 
did not err in valuing the Wachovia joint account or in awarding attor- 
neys' fees but did err by failing to distribute the Wachovia joint 
account, I disagree with the majority's conclusion that the trial court 
did not err in its distribution of the Aintree Capital Account. 
Therefore, I respectfully concur in part and dissent in part. 

On the date of separation between the parties in the instant case, 
the Aintree Capital Account had a balance of $424,950.23. Subsequent 
to the date of separation, the account experienced passive apprecia- 
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tion and depreciation. Neither party made any further contributions 
to the account subsequent to the date of separation. However, plain- 
tiff withdrew from the account: (a) $15,903.00 to pay federal income 
taxes; (b) $167,634.00 to pay for the college tuition and expenses of 
the parties' children; and (c) $15,467.00 to purchase a car for the par- 
ties' son. Thus, on the date of distribution, the account had a balance 
of $180,724.84. 

In its equitable distribution order, the trial court concluded that 

because Plaintiff and Defendant acknowledged that the educa- 
tion of their children was a top priority and Plaintiff had planned 
to use the assets in [the Aintree Capital Account] and other assets 
acquired during the marriage for the education of the children, 
and because one of the post-date separation withdrawals was 
used to pay the 2000 income tax liability for their joint federal tax 
return, and one was for a car for the son's use at college, the date 
of separation balance of the Aintree account should be reduced 
by the post-separation withdrawals made by the Plaintiff. . . and 
the distribution value is, therefore, One Hundred Eighty 
Thousand Seven Hundred Twenty-Four and 841100 Dollars 
($180,724.84). 

N.C. Gen. Stat. # 50-21(b) (2003) requires that marital property be 
valued "as of the date of separation of the parties." After the marital 
property is valued, N.C. Gen. Stat. # 50-20(c) (2003) requires that the 
trial court distribute the marital property equally unless the trial 
court determines that equal division is inequitable. 

Unlike the majority, I believe the trial court in the instant case 
ignored the mandates of N.C. Gen. Stat. 3s 50-21(b) and 50-20(c) by 
distributing the Aintree Capital Account at its value on the date of dis- 
tribution rather than the date of separation. Although the parties 
agreed prior to their separation that the Aintree Capital Account 
would be utilized to ensure payment of their children's college 
expenses, defendant did not expressly consent to or ratify plain- 
tiff's withdrawals for this purpose subsequent to the date of separa- 
tion, and plaintiff could not recall any specific conversations with 
defendant regarding the withdrawals prior to making them. As the 
majority correctly notes with respect to the Wachovia joint account, 
"[olnce . . . the trial court classified the [Aintree Capital Account] as 
a marital asset and valued the account as of the date of separation, 
the trial court was required to distribute that account equitably." 
However, by valuing the Aintree Capital Account at the date of sepa- 
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ration but then dividing the property of the account based upon its 
value at the date of distribution, the trial court effectively decreased 
the statutorily proscribed value of the marital estate. 

For the foregoing reasons, I would hold that the trial court erred 
in distributing the Aintree Capital Account at its value on the date of 
distribution rather than the date of separation. 

POMPANO MASONRY CORPORATION, PLAINTIFF 1. HDR ARCHITECTIJRE, INC., 
D E F E ~ D A ~ T  

No. COA03-43 

(Filed 20 July 2004) 

1. Construction Claims- breach of duty-negligent perform- 
ance as project expediter-economic loss 

The trial court erred in a negligence action by granting sum- 
mary judgment in favor of defendant, a separate prime contractor 
also serving as project expediter, based on N.C.G.S. 9 143-128 or 
lack of privity of contract with plaintiff subcontractor, because: 
(1) although a subcontractor is allowed to submit to its own 
prime contractor its claims against a separate prime contractor, 
the subcontractor is not required to follow such a procedure; (2) 
defendant may be held liable for the foreseeable economic injury 
resulting from its alleged negligent performance of its duties as 
project expediter; and (3) while no privity of contract exists 
between defendant and plaintiff, a working relationship and com- 
munity of interests exists allowing plaintiff to sue defendant for 
the econon~ic loss resulting from defendant's alleged breach of its 
common law duty of care. 

2. Statutes of Limitation and Repose- statute of limita- 
tion-negligence 

The trial court erred in a negligence action by granting sum- 
mary judgment in favor of defendant, a separate prime contractor 
also serving as project expediter, on the grounds that plaintiff 
subcontractor's claim was barred by the statute of limitations, 
because: (1) N.C.G.S. $ 1-52 imposes a three-year statute of limi- 
tations for negligence actions and the action accrues at the time 
plaintiff discovers or reasonably should have discovered the 



I N  THE COURT O F  APPEALS 

POMPANO MASONRY GORP. v. HDR ARCHITECTURE, INC. 

[I65 N.C. App. 401 (2004)l 

injury or damage as long as it is within ten years of defend- 
ant's negligence; (2) plaintiff filed its negligence action within 
three years of its discovery of defendant's alleged negligence 
during the June 1998 coordination meetings; and (3) it cannot be 
concluded as a matter of law that plaintiff reasonably should 
have discovered the damages or negligence prior to the coordi- 
nation meetings. 

3. Negligence- contributory negligence-participation in 
planning and approval of project schedule-proximate 
cause 

The trial court erred in a negligence action by granting sum- 
mary judgment in favor of defendant, a separate prime contractor 
also serving as project expediter, on the ground that plaintiff 
subcontractor's claim was barred by plaintiff's own contributory 
negligence, because: (1) whether plaintiff had a duty as a sub- 
contractor to participate in the project planning and scheduling 
as early as February 1998 is a question for the jury; and (2) assum- 
ing arguendo that plaintiff was negligent in not participating in 
the planning and approval of the project schedule, there was no 
clear indication in the record that such negligence was the prox- 
imate cause of plaintiff's injury and damages. 

4. Contracts- assumption of risk-lack of privity of contract 
The trial court erred in a negligence action by granting sum- 

mary judgment in favor of defendant, a separate prime contractor 
also serving as project expediter, on the ground that plaintiff sub- 
contractor assumed the risk of injury by entering into its subcon- 
tract with another prime contractor, because: (1) defendant failed 
to allege any contractual relationship between itself and plaintiff, 
and defendant also challenged plaintiff's right to sue defendant 
based on lack of contractual privity; and (2) assumption of risk is 
not available as a defense to one not in a contractual relationship 
to plaintiff. 

5. Damages and Remedies- failure to mitigate damages- 
summary judgment 

The trial court erred in a negligence action by granting 
summary judgment in favor of defendant, a separate prime 
contractor also serving as project expediter, on the ground that 
plaintiff subcontractor failed to mitigate damages, because fail- 
ure to mitigate damages is not an absolute bar to all recovery 
even though a plaintiff is barred from recovering for those 
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losses which could have been prevented through plaintiff's 
reasonable efforts. 

6. Damages and Remedies- home office expenses-summary 
judgment 

The trial court erred in a negligence action by granting 
summary judgment in favor of defendant, a separate prime con- 
tractor also serving as project expediter, on the ground that 
plaintiff subcontractor is prevented from recovering home office 
expenses, because: (1) although a plaintiff is not entitled to 
recover any home office expenses not contemplated in their 
contract with a defendant, no such contract or privity exists 
between plaintiff and defendant in the instant case; and (2) 
assuming arguendo that plaintiff is in fact prevented from recov- 
ering home office expenses, the trial court is authorized only to 
dismiss plaintiff's claims to those particular damages and not 
plaintiff's entire claim. 

Appeal by plaintiff from judgment entered 30 August 2002 by 
Judge Robert P. Johnston in Mecklenburg County Superior Court. 
Heard in the Court of Appeals 12 November 2003. 

Smith, Currie & Hancock LLe by Harry R. Bivens and David 
Hill Bashford, for plaintiff-appellant. 

Moore & Van Allen, PLLC, by George V Hannn, 111, and Robert 
C. Bowers, for defendant-appellee. 

TIMMONS-GOODSON, Judge. 

Pompano Masonry Corporation ("plaintiff') appeals the trial 
court order granting summary judgment in favor of HDR 
Architecture, Inc. ("defendant"). For the reasons discussed herein, 
we reverse the trial court's order. 

The evidence presented upon the motion for summary judgment 
tends to show the following: In 1995, the University of North Carolina 
("UNC") entered into a public construction project contract with 
defendant, whereby defendant was to oversee the project design 
work related to the construction of the Biological Science Research 
Center at the University of North Carolina at Chapel Hill ("the proj- 
ect"). In 1997, UNC and defendant entered into a contract that named 
defendant "project expediter." As project expediter, defendant was 
responsible for preparing the project schedule and overseeing and 
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coordinating the work between various prime contractors and sub- 
contractors. Metric Constructors, Inc. ("Metric") served as the prime 
contractor for the general construction work of the project. In early 
1998, Metric entered into a subcontract with plaintiff, whereby plain- 
tiff agreed to perform the masonry work for the project. 

On 10 February 1998, defendant prepared the first Project 
Schedule ("10 February Project Schedule") for the project. The 10 
February Project Schedule provided that concrete masonry work 
would begin on 22 June 1998, after the initiation of the mechanical, 
electrical, and plumbing ("MEP") work. The 10 February Project 
Schedule also provided that plaintiff's masonry work would be com- 
pleted on 25 March 1999. 

On 16 June 1998, plaintiff's representatives attended a coordina- 
tion meeting at the project site. At the coordination meeting, plaintiff 
criticized the scheduling and sequencing of the MEP work in the 10 
February Project Schedule. Plaintiff provided defendant with input as 
to the scheduling and sequencing of the MEP work and requested that 
plaintiff's masonry work be rescheduled ahead of the MEP work for 
efficiency reasons. The prime contractors, plaintiff, and defendant 
each agreed to reschedule plaintiff's work prior to the MEP work but 
after completion of Metric's concrete work. The subcontract between 
Metric and plaintiff remained unsigned. 

In July 1998, plaintiff was notified that Metric's concrete work 
had progressed to the point where masonry work could begin. 
However, plaintiff refused to sign the subcontract with Metric, and in 
plaintiff's absence, the MEP work began. On 13 July 1998, plaintiff 
notified Metric that plaintiff would incur $127,924 in additional costs 
in order to perform masonry work after the MEP work. On the same 
day, plaintiff began its masonry work on the project, and on 15 July 
1998, plaintiff signed the subcontract with Metric. 

Plaintiff completed its masonry work on the project on 10 
November 1999, eight months after the original completion date indi- 
cated by the 10 February Project Schedule, and fifteen months after 
the actual start date of the masonry work. On 31 May 2001, plaintiff 
filed a Complaint alleging that defendant "fail[ed] . . . to properly 
schedule and coordinate the work on the [plroject," and that as a 
result, "[plaintiff] was forced to perform out-of-sequence work and 
incurred significant disruptions to its work, substantially impairing 
[plaintiff's] ability to efficiently perform its work. . . . thereby increas- 
ing [plaintiff's] costs to perform its work." Defendant filed an Answer 
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asserting that plaintiff was "responsible, through its own action or 
omissions, for some or all of the acts and omissions alleged to have 
been committed by [defendant]," and that plaintiff "knowingly and 
voluntarily assumed the risk of any delays or other problems that 
were in existence or were reasonably foreseeable at the time [pllain- 
tiff undertook its [work on the project]." 

On 10 July 2002, defendant moved the trial court for summary 
judgment, stating, inter alia, the following: 

Plaintiff's claim is barred by the applicable statute of limitations, 
the economic loss doctrine, the lack of any contractual or statu- 
tory relationship between [pllaintiff and [defendant], and [pllain- 
tiff's failure to pursue its alleged damages through the claims of 
its prime contractor. . . . Additionally, [pllaintiff's claim is barred 
by its own contributory negligence, by its assumption of risk, and 
by its failure to mitigate its alleged damages. 

On 30 August 2002, the trial court granted summary judgment in favor 
of defendant. Plaintiff appeals. 

The dispositive issue on appeal is whether the trial court erred in 
granting summary judgment in favor of defendant. Because we con- 
clude defendant was not entitled to judgment as a matter of law, we 
hold that the trial court erred in granting summary judgment in favor 
of defendant. 

"[Tlhe standard of review on appeal from summary judgment is 
whether there is any genuine issue of material fact and whether the 
moving party is entitled to a judgment as a matter of law." Bruce- 
T e m i n i x  Co. v. Zurich Ins. Co., 130 N.C. App. 729, 733, 504 S.E.2d 
574, 577 (1998). Summary judgment is appropriate when, "viewed in 
the light most favorable to the non-movant[,ln Id., "the pleadings, 
depositions, answers to interrogatories, and admissions on file, 
together with the affidavits, if any, show that there is no genuine issue 
as to any material fact and that any party is entitled to a judgment as 
a matter of law." N.C. Gen. Stat. # IA-1, Rule 56(c) (2003). The party 
moving for summary judgment must establish that no triable issue of 
material fact exists " 'by proving that an essential element of the 
opposing party's claim is non-existent, or by showing through discov- 
ery that the opposing party cannot produce evidence to support an 
essential element of his claim or cannot surmount an affirmative 
defense which would bar the claim.' " DeWitt v. Eveready Battery 
Co., 355 N.C.  672, 681, 565 S.E.2d 140, 146 (2002) (quoting 
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Collingwood v. General Elec. Real Estate Equities, Inc., 324 N.C. 63, 
66, 376 S.E.2d 425, 427 (1989)). 

Statutorv and Contractual Bars to Recoverv of Economic Loss 

[I] Defendant contends that plaintiff's negligence action was 
barred by the lack of any contractual or statutory relationship 
between defendant and plaintiff. According to defendant, N.C. Gen. 
Stat. fj 143-128 (2003) and the cases interpreting it require that 
plaintiff first submit its claims against defendant to Metric, its prime 
contractor. We disagree. 

N.C. Gen. Stat. 5 143-128(a1) (2003) provides as follows: 

Construction methods.-The State, a county, municipality, or 
other public body shall award contracts to erect, construct, alter, 
or repair buildings pursuant to any of the following methods: 

(1) Separate-prime bidding. 

(2) Single-prime bidding. 

(3) Dual prime bidding pursuant to subsection (dl) of 
this section. 

(4) Construction management at risk contracts pursuant to 
G.S. 143-128.1. 

(5) Alternative contracting methods authorized pursuant to 
G.S. 143-135.26(9). 

N.C. Gen. Stat. § 143-128(b) (2003) provides further that where 
the State chooses to award contracts to multiple contractors: 

Each separate contractor shall be directly liable to the State of 
North Carolina, or to the county, municipality, or other public 
body and to the other separate contractors for the full perform- 
ance of the separate contracts and in accordance with the plans 
and specifications, which shall specifically set forth the duties 
and obligations of each separate contractor. 

The statute defines a "separate contractor" as "any person, firm or 
corporation who shall enter into a contract with the State, or with any 
county, municipality, or other public entity to erect, construct, alter 
or repair any building or buildings, or parts of any building or build- 
ings." Id. Thus, under N.C. Gen. Stat. § 143-128, "a prime contractor 
may be sued by another prime contractor working on a construction 
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project for economic loss foreseeably resulting from the first prime 
contractor's failure to fully perform 'all duties and obligations due 
respectively under the terms of the separate contracts.' " Bolton 
Corp. v. T A .  Loving Co., 94 N.C. App. 392, 396, 380 S.E.2d 796, 800, 
disc. review denied, 325 N.C. 545, 385 S.E.2d 496 (1989). However, 
the statute does not provide an express remedy for the circun~stances 
of the instant case, where a subcontractor has sued a separate prime 
contractor that also served as project expediter. 

In Bolton, a heating and ventilating prime contractor sued a 
project expediter for the project expediter's breach of its contract 
with the State. The prime contractor claimed that the project expe- 
diter's breach caused the prime contractor and its subcontractor 
"undue delay" and damages. This Court recognized initially that the 
suit was based not in tort, but upon the provisions of N.C. Gen. Stat. 
9 143-128. Id. at 396, 380 S.E.2d at 799. We concluded that the sub- 
contractor's claims against the project expediter were properly 
brought by the prime contractor because "[a] contractor may recover 
from an owner its subcontractor's 'extra costs and services wrong- 
fully demanded' when the subcontractor is not in prihlty with the 
owner and could not recover directly." Id. at 407, 380 S.E.2d at 
806 (quoting United States v. Blair, 321 U.S. 730, 737 (1944)). 
Interpreting the terms of the contract between the project expediter 
and the State, we concluded the following: 

There is no privity of contract between the subcontractor and 
the [State], nor the subcontractor and the other primes. The sub- 
contractor is viewed under the contract as a mere employee or 
agent of the prime contractor. 

Id. at 408. 380 S.E.2d at 806 

In the instant case, defendant contends that because no privity 
exists between it and plaintiff, Bolton requires plaintiff to first sub- 
mit its claims "up the chain" to Metric rather than directly against 
defendant. However, we note that Bolton merely allows a subcon- 
tractor to submit to its own prime contractor its claims against a 
separate prime contractor-the decision does not require the sub- 
contractor to follow such a procedure. Furthermore, we also note 
that this Court's decision in Bolton does not overrule our previous 
decision in Davidson and Jones, Inc. v. County of New Hanover, 41 
N.C. App. 661, 255 S.E.2d 580, disc. review denied, 298 N.C. 295, 259 
S.E.2d 911 (1979). 
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In Davidson, a general contractor and its subcontractors sued an 
architect for the architect's failure to reasonably conduct its exami- 
nations and inspections of the soil conditions and foundations adjoin- 
ing a county building site. The trial court dismissed the subcontrac- 
tor's complaints for failure to state a claim upon which relief may 
have been granted. On appeal, this Court reversed the trial court and 
held that "in the absence of privity of contract[,] an architect may be 
held liable to a general contractor and his subcontractors for eco- 
nomic loss resulting from breach of a common law duty of care." Id. 
at 666, 255 S.E.2d at 583-84. We noted that "a complete binding con- 
tract between the parties is not a prerequisite to a duty to use due 
care in one's actions in connection with an economic relationship, 
nor is it a prerequisite to suit by a contractor against an architect." Id. 
at 666, 255 S.E.2d at 584. We further concluded that 

[a]n architect, in the performance of his contract with his 
employer, is required to exercise the ability, skill, and care cus- 
tomarily used by architects upon such projects. 5 Am. Jur. 2d, 
Architects, 5 8, pp. 669-70. Where breach of such contract results 
in foreseeable injury, economic or otherwise, to persons so situ- 
ated by their economic relations, and community of interests as 
to impose a duty of due care, we know of no reason why an archi- 
tect cannot be held liable for such injury. 

Id. at 667, 255 S.E.2d at 584. 

In the instant case, we conclude defendant may be held liable for 
the foreseeable economic injury resulting from its alleged negligent 
performance of its duties as project expediter. As we recognized in 
Davidson, "[lliability arises from the negligent breach of a common 
law duty of care flowing from the parties' working relationships." Id. 
In the instant case, while no privity of contract exists between 
defendant and plaintiff, a "working relationshipn and "community of 
interests" clearly exists. Thus, while plaintiff could not maintain a 
cause of action against defendant grounded upon defendant's negli- 
gent performance of its contract with the State, Davidson authorizes 
plaintiff to sue defendant for the economic loss resulting from 
defendant's alleged breach of its common law duty of care, despite 
the fact that no privity exists between plaintiff and defendant. Id. 

"The project expediter is charged with using proper procedures 
to obtain information to evaluate the progress of the project." Bolton, 
94 N.C. App. at 398, 380 S.E.2d at 801 (citing Goldberg, The Owner's 
Duty to Coordinate Multi-Prime Construction Contractors, A 
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Condition of Cooperation, 28 Emory L.J. 377, 385-87 (1979)). 
Plaintiff's Complaint recognizes this duty and claims that defendant 
breached its duty as project expediter by failing to properly schedule 
the work, failing to maintain a reasonable and workable project 
schedule, failing to give adequate and reasonable notice to the sub- 
contractors regarding the sequencing of work to ensure efficient 
coordination of all phases of the work, and failing to properly incor- 
porate into the schedule the subcontractors' input regarding the 
sequencing of work. Based upon our holding in Davidson, we con- 
clude plaintiff stated a proper cause of action for negligence in the 
instant case. Therefore, we hold that summary judgment was 
improper on the grounds that plaintiff's claim was barred by N.C. 
Gen. Stat. 3 143-128 or the absence of privity of contract. 

Statute of Limitations 

[2] Defendant also contends that plaintiff's claim is barred by the 
applicable statute of limitations. We disagree. 

N.C. Gen. Stat. $ 1-52 (2003) imposes a three-year statute of limi- 
tations for negligence actions. The negligence action accrues at the 
time the plaintiff discovers, or reasonably should have discovered, 
the injury or damage, as long as it is within ten years of the defend- 
ant's negligence. N.C. Gen. Stat. # 1-52(16) (2003). 

In the instant case, plaintiff filed its negligence action within 
three years of its discovery of defendant's alleged negligence during 
the June 1998 coordination meetings. Furthermore, we cannot con- 
clude as a matter of law that plaintiff reasonably should have discov- 
ered the damages or negligence prior to the coordination meetings. 
Therefore, we hold that summary judgment was improper on the 
grounds that plaintiff's claim was barred by the statute of limitations. 

Contributorv Negligence 

A trial court may grant summary judgment in a negligence case 
where the "uncontroverted" evidence establishes that the defendant 
"failed to use ordinary care and that want of ordinary care was at 
least one of the proximate causes of injury." DiOl-io u. Penny, 331 
N.C. 726, 728, 417 S.E.2d 457, 459 (1992). A trial court may also grant 
summary judgment in a negligence action where the evidence fails to 
show negligence on the part of defendant, or where contributory neg- 
ligence on the part of plaintiff is established. Hale u. Power Co., 40 
N.C. App. 202,203,252 S.E.2d 265, 2G7, disc. review denied, 297 N.C. 
452, 256 S.E.2d 805 (1979). However, "[tlhe existence of contrib- 
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utory negligence is ordinarily a question for the jury; such an issue is 
rarely appropriate for summary judgment, and only where the evi- 
dence establishes a plaintiff's negligence so clearly that no other rea- 
sonable conclusion may be reached." Martishius v. Carolco Studios, 
Inc., 355 N.C. 465, 479, 562 S.E.2d 887,896 (2002). 

Our Supreme Court has held that "[a] plaintiff is contributor- 
ily negligent when he fails to exercise such care as an ordinarily 
prudent person would exercise under the circumstances in order 
to avoid injury." Newton v. New Hanover County Bd. of Education, 
342 N.C. 554, 564, 467 S.E.2d 58, 65 (1996). This Court has previously 
held that 

contributory negligence . . . may arise where a plaintiff knowingly 
exposes himself to a known danger when he had a reasonable 
choice or option to avoid that danger, or when a plaintiff heed- 
lessly or carelessly exposes himself to a danger or risk of which 
he knew or should have known. 

Lashlee v. White Consol. Indus., Inc., 144 N.C. App. 684, 690-91, 548 
S.E.2d 821, 825-26, disc. review denied, 354 N.C. 574, 559 S.E.2d 179 
(2001) (citations omitted). 

[3] In the instant case, defendant contends that plaintiff chose to 
ignore a clear invitation contained in its subcontract with Metric 
to participate in the project planning and scheduling. According to 
defendant, plaintiff thus aggravated and contributed to its own injury 
despite a reasonable opportunity to avoid the injury. We disagree. 

Angelo Antenucci ("Antenucci"), one of plaintiff's officers in 
1998, stated in his deposition that there had been no conversations 
between plaintiff and defendant regarding the scheduling or sequenc- 
ing of the project prior to the June 1998 coordination meeting. 
Antenucci also stated that plaintiff would ordinarily participate in 
those meetings in other projects. However, Antenucci further stated 
that plaintiff would not participate in coordination meetings "too far 
early into the project . . . if masonry wouldn't start, you know, for 
three months down the road." 

We conclude a genuine issue as to a material fact remained 
regarding plaintiff's contributory negligence. Whether plaintiff had a 
duty as a subcontractor to participate in the project planning and 
scheduling as early as February 1998 is a question for the jury. 
Furthermore, assuming arguendo that plaintiff was negligent in not 
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participating in the planning and approval of the project schedule, 
there is no clear indication in the record that such negligence was the 
proximate cause of plaintiff's injury and damages. Thus, a genuine 
issue of fact exists in the instant case regarding not only whether 
plaintiff was negligent but also whether plaintiff's failure was the 
proximate cause of plaintiff's injury. Therefore, we hold that sum- 
mary judgment was improper on the grounds that plaintiff's claim 
was barred by plaintiff's own contributory negligence. 

Assumption of Risk 

[4] Defendant also contends that summary judgment was proper in 
the instant case because plaintiff assumed the risk of its alleged 
injury by entering into its subcontract with Metric. We disagree. 

In the instant case, defendant failed to allege any contractual 
relationship between it and plaintiff in its pleadings, and on appeal to 
this Court defendant challenges plaintiff's right to sue defendant 
because of the lack of contractual privity between the parties. "It is 
well established in this jurisdiction that assumption of risk is not 
available as a defense to one not in a contractual relationship to the 
plaintiff." MeWilliams v. Parham, 269 N.C. 162, 166, 152 S.E.2d 117, 
120 (1967) (citations omitted). Therefore, we hold that summary 
judgment was improper on the grounds that plaintiff assumed the 
risk of its injury. 

Damages 

[5] Defendant also contends that summary judgment was proper in 
the instant case because plaintiff failed to mitigate its damages and is 
barred from recovering its extended home office overhead damages. 
We disagree. 

"In a negligence action, it is well settled the party wronged must 
use due care to minimize the loss occasioned by defendant's negli- 
gence." Smith v. Childs, 112 N.C. App. 672, 682-83, 437 S.E.2d 500, 
507 (1993). However, "the failure to mitigate damages is not an 
absolute bar to all recovery; rather, a plaintiff is barred from recover- 
ing for those losses which could have been prevented through the 
plaintiff's reasonable efforts." Id. at 683, 437 S.E.2d at 507. Thus, in 
the instant case, plaintiff's alleged failure to mitigate damages does 
not serve as an absolute bar to its claim. Therefore, we hold that sum- 
mary judgment was improper on the grounds that plaintiff failed to 
mitigate its damages. 
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[6] Defendant maintains that plaintiff is prevented from recovering 
home office expenses in its negligence claim, and that therefore sum- 
mary judgment is proper in the instant case. We disagree. 

Home office expenses are those expenses incurred by the 
plaintiff indirect of the damages proximately caused by the defend- 
ant. In Construction Co. v. Crain and Denbo, Inc., 256 N.C. 110, 
123-26, 123 S.E.2d 590, 600-01 (1962), our Supreme Court concluded 
that the plaintiffs were not entitled to recover any home office 
expenses not contemplated in their contract with defendant. 
However, as discussed above, no such contract or privity exists 
between plaintiff and defendant in the instant case. Further- 
more, assuming arguendo that plaintiff is in fact prevented from 
recovering its home office expenses, the trial court is authorized 
only to dismiss plaintiff's claims to those particular damages, not 
plaintiff's entire claim. Therefore, we hold that summary judgment 
was improper on the grounds that plaintiff's action contained 
improper claims for damages. 

Conclusion 

Summary judgment is a "drastic measure, and it should be used 
with caution." Williams v. Power & Light Co., 296 N.C. 400, 402, 250 
S.E.2d 255, 257 (1979). "[Ilt is seldom appropriate to grant summary 
judgment in a negligence action, [and] it is [only] proper if there are 
no genuine issues of material fact, and the plaintiff fails to demon- 
strate one of the essential elements of the claim." Parish v. Hill, 350 
N.C. 231, 236, 513 S.E.2d 547, 550 (1999). As detailed above, we con- 
clude that plaintiff is not barred from bringing the action in the 
instant case, and we also conclude that genuine issues of material 
fact remain in the action. Therefore, we hold that the trial court erred 
in granting summary judgment in favor of defendant. 

Reversed. 

Judges WYNN and ELMORE concur. 
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1. Appeal and Error- appealability-ability to withhold con- 
sent to adoption-substantial right 

A court's determination as to whether a putative father has 
sufficiently protected his ability to withhold consent for the 
adoption of his child is a substantial right pursuant to N.C.G.S. 
9 1-277(a) and therefore is subject to immediate appellate review 
when the right is affected by an order or judgment. 

2. Adoption- father's right to withhold consent-support 
requirement 

The trial court erred in holding that a child could be adopted 
without the consent of his father where the father admitted pater- 
nity but the court held that he had not met the support require- 
ment of N.C.G. S. § 48-3-601(2)(b)(4)(II). Respondent made avail- 
able actual and tangible support which would clearly meet the 
spirit and intent of the consent statute; the mother's choice to 
rebuff those offers should not affect their legal implications. 

Judge LEVINSON concurring. 

Appeal by respondent from order entered 7 March 2003 by Judge 
Alice C. Stubbs in Wake County District Court. Heard in the Court of 
Appeals 1 March 2004. 

Herring, MeBennett, Mills & Finkelstein, P.L.L.C., by Bobby D. 
Mills, E. Parker Herring, and Stephen W Petersen, for peti- 
tioner appellee. 

Manning, Fulton, Skimel; PA., by Michael S. Harrell, for 
respondent appellant. 

McCULLOUGH, Judge. 

Respondent appellant Michael Avery received notice dated 10 
January 2003 from Kristine Anderson, that Ms. Anderson had filed an 
adoption petition seeking to have her and Mr. Avery's daughter, N.A., 
adopted. N.A. was born 6 January 2003. The adoptive applicants, peti- 
tioner appellees, on 10 January 2003 moved to have the Wake County 
Clerk of Court issue an order determining whether the consent of Mr. 



IN THE COURT OF APPEALS 

IN RE ADOPTION OF ANDERSON 

[I65 N.C. App. 413 (2004)l 

Avery to the proposed adoptive placement was required. On 16 
January 2003, Mr. Avery filed an opposition to the proposed adoption. 
The Wake County Clerk of Court found that his consent was not 
required. Mr. Avery appealed as a matter of right for a trial de novo in 
the district court on the issue of whether his consent is required. In 
an order dated 7 March 2003, the trial judge found that Mr. Avery's 
consent for adoption was not required. This order is now on appeal. 

At the time of the district court March 2003 order, Mr. Avery 
worked at the International House of Pancakes (IHOP). He had 
dropped out of Northside High School in Onslow County on or 
around 18 September 2002. Before working at IHOP, he had worked 
at a number of jobs: Food Lion, Little Caesar's, for a home repairman, 
and at a Citgo gas station. At the time of this same order, Ms. 
Anderson was a senior at Northside High School, academically 
strong, and had been admitted to three colleges. 

The order was borne out of the following evidence and facts: Mr. 
Avery and Ms. Anderson began a monogamous relationship in the fall 
of 2001. They had unprotected sexual intercourse resulting in Ms. 
Anderson's pregnancy in the spring of 2002. Mr. Avery learned of the 
pregnancy in June or July of 2002, and paternity has never been dis- 
puted. In early September of 2002, Ms. Anderson informed Mr. Avery 
that she wanted to put the child up for adoption. Initially, Mr. Avery 
consented to the adoption. He then withdrew his consent after dis- 
cussing the issue with his parents. 

During Ms. Anderson's pregnancy, Mr. Avery resided with his par- 
ents who paid for his food, clothing, shelter, and utilities. Mr. Avery 
acknowledges that he never transferred any tangible or actual finan- 
cial support to Ms. Anderson during her pregnancy. He further 
acknowledged he purchased a car in the amount of $1,000.00 for him- 
self during her last full month of pregnancy. 

There was evidence at trial that sometime during the late summer 
of 2002, Mr. Avery's mother told Ms. Anderson that she would be wel- 
come to come stay in their home. This offer was not accepted. Mr. 
Avery testified, as did four witnesses, that he offered Ms. Anderson 
money at school in the range of three to eight times during the 
months of September, October, and November of 2002. Ms. Anderson 
testified that he never offered her money at school. In December of 
2002, Mr. Avery and his sister drove to Ms. Anderson's residence, 
where he attempted to deliver an envelope containing a letter and a 
check in the amount of $100.00. Ms. Anderson's father answered 



IN THE COURT O F  APPEALS 415 

IN RE ADOPTION OF ANDERSON 

[I65 N.C. App. 413 (2004)l 

the door and refused to accept the envelope. On 22 December 
2002, Mr. Avery's attorney sent a letter to Ms. Anderson in which Mr. 
Avery acknowledged paternity, offered financial assistance to Ms. 
Anderson and the baby, and gave notice that he was not willing to 
consent to adoption. 

N.A. was born on 6 January 2003. Mr. Avery attempted to see the 
mother and baby in the hospital, but was unable to do so because he 
was not an approved visitor. The adoptive applicants have had physi- 
cal custody of the baby since on or about 14 January 2003. 

In his appeal from the district court order holding that his con- 
sent was not required for the adoption of his child, Mr. Avery raises 
three issues: first, the trial court erred as a matter of law in finding 
that Mr. Avery did not satisfy the "payment" prong of N.C. Gen. Stat. 
§ 48-3-601(2)(b)(4)(II) (2003), the putative father consent statute; 
second, the trial court's construction of the applicable statutory and 
case law violated Mr. Avery's rights to due process and equal protec- 
tion; and lastly, the trial court erred as a matter of law in failing to 
consider whether or not adoption was in the child's best interest as 
required by law. 

[l] Before addressing the merits of these issues, we note our juris- 
diction to take this appeal. Though there are still legal proceedings 
left in the adoption of N.A., this Court and our Supreme Court have 
addressed the merits of trial court orders concerning a putative 
father's consent. See I n  Re Baby Girl Dockery, 128 N.C. App. 631,495 
S.E.2d 417 (1988); In  re Adoption of Byrd, 137 N.C. App. 623, 529 
S.E.2d 465 (2000), aff'd sub nom. In  re Adoption of Byrd, 354 N.C. 
188, 552 S.E.2d 142 (2001). We read Dockery and Byrd as assuming, 
sub silencio, that a court's determination as to whether a putative 
father has sufficiently protected his ability to withhold consent for 
the adoption of his child is a substantial right pursuant to N.C. Gen. 
Stat. # 1-277(a) (2003) and therefore capable of appellate review 
when the right is affected by order or judgment. We have recently 
held as such in In  re Adoption of Shuler, - N.C. App. -, 590 
S.E.2d 458, 460 (2004). 

Providing Support Payments 

[2] Mr. Avery's first assignment of error relates to the trial court's 
application of N.C. Gen. Stat. # 48-3-601 (2003), the consent statute, 
and our Supreme Court's holding in Byrd. Mr. Avery contends that he 
has met the statutory trigger for his consent to be required before his 
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child can be adopted, and that the facts of this case meet Byrd's inter- 
pretation of the statutory trigger and are distinguishable from the 
facts in Byrd. 

The consent statute states in relevant part, 

Unless consent is not required under G.S. 48-3-603, a petition 
to adopt a minor may be granted only if consent to the adoption 
has been executed by: 

(4) Before the earlier of the filing of the petition or the date of a 
hearing under G.S. 48-2-206, has acknowledged his paternity 
of the minor and 

11. Has provided, in accordance with his financial means, 
reasonable and consistent payments for the support 
of the biological mother during or after the term of 
pregnancy, or the support of the minor, or both, which 
may include the payment of medical expenses, living 
expenses, or other tangible means of support, and has 
regularly visited or communicated, or attempted to visit 
or communicate with the biological mother during or 
after the term of pregnancy, or with the minor, or 
with both[.] 

N.C. Gen. Stat. 5 48-3-601 (2003). In Byrd, our Supreme Court con- 
strued this statute to require three courses of action by the putative 
father before his consent would be necessary for any adoption of his 
child: (I) he must acknowledge paternity, (2) he must regularly com- 
municate with mother andlor child, and (3) he must make reasonable 
and consistent support payments for mother or child in accordance 
with his financial means. Byrd, 354 N.C. at 193, 552 S.E.2d at 146. The 
trial court concluded as a matter of law that Mr. Avery "has met the 
requirements that he acknowledge paternity and communicate with 
Ms. Anderson." This was not cross-assigned as error by the adoptive 
applicants, and it is therefore not before us on review. 

The single question then becomes whether Mr. Avery met the 
support payment requirement as contemplated in N.C. Gen. Stat. 
§ 48-3-601(2)(b)(4)(II) and as interpreted in Byrd. In Byrd, the 
Supreme Court stated: 
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The "support" required under N.C.G.S. 5 48-3-601(2)(b)(4)(II) 
is not specifically defined. We believe, however, that "support" is 
best understood within the context of the statute as actual, real 
and tangible support, and that attempts or offers of support do 
not suffice. Statutory language supports this conclusion. While 
"attempted" communication satisfies the statute, there is no 
such language used to describe the support requirement. N.C.G.S. 
5 48-3-601(2)(b)(4)(II). Presumably, the General Assembly 
intended a different meaning for the support prong of the test 
because of the differing language-one that excludes attempt to 
provide support. The statute also states that support may include 
"the payment of medical expenses, living expenses, or other tan- 
gible means of support," thus reflecting actual support provided. 

Byrd, 354 N.C. at 196, 552 S.E.2d at 148 (emphasis in original). In 
Byrd, the putative father was found to have the financial means to 
make support payments. The Court also found he never used these 
means to problde tangible support to the mother or unborn child at 
any time during the relevant period before the filing of the adoption 
petition. Id.  The Court made this finding despite the following evi- 
dence: the putative father allegedly saved money for the child; the 
biological mother stayed at his grandparents' home on at least one 
occasion; his mother offered the biological mother housing through- 
out the pregnancy; and on the day of the child's birth, he purchased a 
$100 money order and gave it, along with baby clothing, to his mother 
to forward to the biological mother. However, the money order was 
not mailed to the biological mother until after the adoption petition 
and thus too late under the statute. Id. at 197, 552 S.E.2d 148-49. 

We believe the facts and evidence of the instant case could meet 
Byrd's requirement of tangible support. The trial court order made 
the following selected findings of fact: 

15. The Respondent acknowledges that he never provided any 
actual financial support to Ms. Anderson; however, he and 
four high school students testified that he offered her money 
at school during [ I  September, October, and November of 
2002 but that she rejected his offers. The witnesses at trial 
were sequestered and their testimony ranged from offers 
of support having been made between "three or four 
times" up to "six to eight times." The Respondent testified 
that he offered her money six to seven times at school. Ms. 
Anderson testified that he never offered her money at 



418 IN THE COURT O F  APPEALS 

IN RE ADOPTION OF ANDERSON 

[I65 N.C. App. 413 (2004)l 

school. All the testimony regarding offers made at school is 
not consistent with the Respondent having dropped out on 
September 18, 2002. 

16. Considering the school calender, the attendance records of 
the student witnesses and the Respondent, and the 
Respondent's withdrawal from school on September 18,2002, 
it is unlikely that the Respondent made as many as six to 
eight offers at school. The Respondent may have offered Ms. 
Anderson cash at school on more than one occasion; how- 
ever, this is not significant because he failed to ever provide 
Ms. Anderson with any tangible or actual support. 

17. Some time during the late summer of 2002, prior to 
September 22, 2002, the Respondent's mother told Ms. 
Anderson that she would be welcome to come stay with the 
Respondent's family if she needed a place to stay; however, 
Ms. Anderson did not accept that offer. Once again, no tan- 
gible support was provided. 

19. During the term of the pregnancy, the Respondent had the 
ability to provide financial support or other tangible support 
to Ms. Anderson; however, he failed to do so. The Respondent 
did manage to purchase a car in the amount of $1,000 for him- 
self during the fall of 2002. 

20. The Respondent did make some effort to provide support to 
Ms. Anderson. In December of 2002, the Respondent and his 
sister drove to the Andersons' residence. The Respondent 
went to the front door and attempted to hand deliver an enve- 
lope containing a letter and a check in the amount of $100.00. 
Ms. Anderson's father answered the door and refused to 
accept the envelope. The Respondent offered no documen- 
tary evidence of the check or letter at trial. 

21. On December 22, 2002, the Respondent's attorney sent a let- 
ter to Ms. Anderson in which the Respondent acknowledged 
paternity, offered financial assistance to Ms. Anderson and 
the baby, and gave notice that he was not willing to consent 
to the adoption. This letter was admitted into evidence with- 
out objection. 
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Of these findings relating to attempts of support made by Mr. Avery, 
it is clear under Byrd that the mother's offer to house Ms. Anderson 
during the pregnancy does not suffice as tangible or actual sup- 
port unless there was evidence that the putative father was pro- 
viding financial aid to induce the mother's offer of assistance. 
However, without making a specific finding as to whether or not Mr. 
Avery did tender1 money to Ms. Anderson at school, the trial court 
found that even if such tenders had been made, one or all of them 
would not meet Byrd's requirement of actual or tangible support. In 
sum, the court found the alleged tenders of money at school, the 
money brought to Ms. Anderson's door, and offers of support by Mr. 
Avery's attorney were all insufficient as a matter of law to meet the 
support payment prong of N.C. Gen. Stat. # 48-3-601(2)(b)(4)(II). We 
do not agree. 

Unlike Byrd, all of these attempts to impart support were made 
before N.A. was born. While we have no conclusive finding to review 
as to whether Mr. Avery tendered actual payments at school, there is 
his own testimony and that of four students that he did make such 
tenders at least three times during the early part of the school year, in 
the second and early part of the third trimester of the pregnancy, and 
Ms. Anderson rebuffed these tenders. Furthermore, there is evidence 
Mr. Avery went to Ms. Anderson's home and tendered an envelope 
containing $100. And finally, it is of record that Mr. Avery retained an 
attorney. This attorney, as the agent of Mr. Avery, sent the following 
in a letter: 

Mr. Avery will be more than willing to provide reasonable finan- 
cial assistance regarding your medical expenses, living expenses 
or any other needs that you or the baby may require. Please let us 
know of any financial needs you may have by contacting myself 
or Mr. Avery directly. 

In short, and assuming at least some money was tendered at school, 
Mr. Avery provided tangible money and a tangible document express- 
ing a willingness to provide assistance. These provisions were made 

1. As defined by Black's Law Dictionary, "tender" means: "An unconditional offer 
of money or performance to satisfy a debt or obligation. . . . The tender may save the 
tendering party from a penalty for nonpayment or nonperformance or may, if the other 
party unjustifiably refuses the tender, place the other party in default." Black's Law 
Dictionary 1479-80 (7th Ed. 1999). We use the word "tender" in regard to the evidence 
of Mr. Avery's unconditional offers of money at  school, and on Ms. Anderson's 
doorstep, with great deliberateness. These tenders are distinguishable from Bgrd and 
the alleged "offers" made in that case. 
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directly to Ms. Anderson. We hold this falls within the contemplation 
of Byrd and the statute as requiring the putative father to "provide[]" 
payments of support. N.C. Gen. Stat. 5 48-3-601(2)(b)(4)(II). We 
believe that "provide[]" in this context means to "to make available." 
See American Heritage Dictionary 997 (2d ed. 1985). Mr. Avery has 
made available actual and tangible support, with actual money and 
actual documentation via legal representation. He sufficiently ten- 
dered support in tangible form such that it had to be directly 
rebuffed-allegedly at school and at her home. Here, the tangible pro- 
visions of support were made by Mr. Avery, not his mother, and were 
directly rebuffed. 

Evidence shows Mr. Avery has taken steps beyond manifestations 
or offers of support. He has taken actual, tangible steps: offering Ms. 
Anderson money at school, going to her home with money, and retain- 
ing counsel to provide documentation of his tender of support. 

We find support in our holding from the majority in Byrd. The 
Court, in determining the intent behind the consent statute, stated: 

We believe the General Assembly crafted these subsections of 
this statute primarily to protect the interests and rights of men 
who have demonstrated paternal responsibility and to facilitate 
the adoption process in situations where a putative father for all 
intents and purposes has walked away from his responsibilities to 
mother and child, but later wishes to intervene to hold up the 
adoption process. 

Id. at 194, 552 S.E.2d at 148. A putative father's "demonstra[tion] of 
paternal responsibility" cannot be rebuffed by a mother such that it 
renders his demonstration inconsequential. Mr. Avery cites a number 
of cases from different jurisdictions which also support our applica- 
tion of N.C. Gen. Stat. 48-3-601(2)(b)(4)(II). I n  re K.D.O., 20 Kan. 
App. 2d 559, 889 P.2d 1158 (1995); Abemathy v. Baby Boy, 313 S.C. 
27, 437 S.E.2d 25 (1993); and I n  re Chandini,  166 A.2d 599, 560 
N.Y.S.2d 886 (1990). However, the facts of this case are distinguish- 
able on their face from those of Byrd, and fit within the law of Byrd 
to which we are bound. The evidence of Mr. Avery's tenders of pay- 
ment, if found as fact, would clearly meet the spirit and intent of the 
consent statute; Ms. Anderson's choice to rebuff these alleged tenders 
was one that should not affect the legal implications of such tenders. 
Otherwise, "consent" would act as something more akin to consider- 
ation for Mr. Avery's reasonable and consistent payments (assuming 
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they are), thus making his rights purely an issue of freedom of con- 
tract by Ms. Anderson and governed by the traditional "offer and 
acceptance" framework. This is clearly not what the legislature con- 
templated in recognizing the need to protect a putative father's right 
to demonstrate his ability to be a father. 

Therefore, the trial court erred as a matter of law when applying 
N.C. Gen. Stat. $ 48-3-601(2)(b)(4)(11) and the precedent of Byrd to 
the evidence and facts of this case. Because the trial court misapplied 
the statute and the guidance of Byrd, we remand for entry of an order 
not inconsistent with this opinion. 

Best Interest Determination 

Because we remand this case for further findings of fact and 
conclusions of law pursuant to the instruction of this opinion, it is 
premature to discuss the issue of the child's best interest under the 
adoption procedure as the issue may become moot by the district 
court's order modified pursuant to this opinion. 

Conclusion 

In sum, we remand this case back to the district court to make 
findings of fact as to if and how many times Mr. Avery tendered pay- 
ment to Ms. Anderson, and whether such payments were consistent 
and otherwise in accord with Mr. Avery's financial means. Upon such 
findings, and pursuant to this opinion and that of Byrd, the court 
shall determine whether Mr. Avery's consent is required. 

Reversed and remanded. 

Judge WYNN concurs. 

Judge LEVINSON concurs with separate opinion. 

I agree with the majority opinion insofar as it concludes that 
"providing" payments of support under the consent statute, N.C.G.S. 
Q 48-3-601 (2003), can include offers of support that are made avail- 
able, yet rebuffed by the mother. However, I disagree with the stand- 
ard the majority en~ploys to address indirect payments of support as 
opposed to direct payments of support. 

The majority reasons that the offer by the mother of the putative 
father "to house [the expectant mother] during the pregnancy does 
not suffice as tangible or actual support unless there was evidence 
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that the putative father was providing financial aid to induce the 
mother's offer of assistance." (emphasis added). In my view, requir- 
ing a nexus between a putative father's contribution towards his 
mother's household expenses with the reason his mother offers hous- 
ing to the expectant mother is neither supported by the relevant con- 
sent statute nor well-grounded in reason. 

Where supported by the evidence and documented through find- 
ings of fact, a putative father's payments of, e.g. ,  rent to his mother 
andlor payments of household utilities, could be considered "pay- 
ments" under the consent statute. Indeed, such means of indirect sup- 
port can be as tangible and essential as any direct payments of cash 
to the expectant mother. 

However, it does not follow that a trial court must determine the 
motivating reason for the putative father's mother's offer of housing 
when objectively evaluating whether the putative father has provided 
support to the expectant mother. Maybe the putative father's mother 
did so only after requiring her son to contribute to the household 
needs. Perhaps she would offer housing to the expectant mother no 
matter what. Whatever the reason, it is irrelevant in an analysis of the 
support prong codified in G.S. 48-3-601, which makes the relevant 
inquiry whether the putative father, during the relevant time period, 
provided support consistent with his means. 

As was the case in the appeal presented in I n  re Adoption of 
Byrd, 354 N.C. 188,552 S.E.2d 142 (2001), aff'g 137 N.C. App. 623,529 
S.E.2d 465 (2000), the trial court in the instant case made no findings 
related to whether Mr. Avery provided financial support to the house- 
hold of his mother. Moreover, the parties have neither assigned error 
nor briefed this issue, and the majority's suggestion that "induce- 
ment" be examined when a putative father's mother offers housing to 
the expectant mother is not essential to its opinion. Thus, as this 
appeal does not implicate a connection between a putative father's 
support of his mother's household and his mother's offer to house the 
expectant mother, the "inducement" standard suggested by the 
majority to evaluate indirect payments of support is dicta and is not 
binding on our trial courts. 
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LUTHER MASON RHUE, PERSOUL REPRESENTATILE OF THE ESTATE OF BARBARA 
RHUE, DECEASED, PLAINTIFF 1. EVERETT ODELL PACE, DEFE~DANT 

No. COA03-1031 

(Filed 20 July 2004) 

Divorce- equitable distribution-preservation of rights 
The trial court did not err by granting summary judgment in 

favor of defendant based on its conclusion that plaintiff failed to 
properly preserve her equitable distribution claim under N.C.G.S. 
9 50-ll(e), because: (1) res judicata did not forbid the trial court 
from granting summary judgment in favor of plaintiff since denial 
of a previous motion to dismiss made under N.C.G.S. § 1A-1, Rule 
12(b)(6) does not prevent the trial court from granting a subse- 
quent motion for summary judgment, and further, a motion for 
judgment on the pleadings does not present the same question as 
that raised by a later motion for summary judgment; (2) the trial 
court had the proper documents to consider the summary judg- 
ment motion based on attached copies of the divorce judgment, 
the notice of voluntary dismissal, the motion to dismiss all issues 
except absolute divorce, and the voluntary dismissal without 
prejudice to support the motion for summary judgment; (3) 
where, as here, a defendant does not take exception to the three 
voluntary dismissals filed by a plaintiff, defendant has consented 
to the voluntary dismissal and the claims are thereby voluntarily 
dismissed under N.C.G.S. # 1A-1, Rule 4l(a)(l)(ii); and (4) plain- 
tiff's claims were voluntarily dismissed pursuant to Rule 41(a)(l) 
prior to the judgment of absolute divorce, and thus, the equitable 
distribution claim brought by plaintiff under 00 CVD 311 was not 
the same claim as that originally brought under 99 CVD 1851 and 
was instead a new claim forbidden by N.C.G.S. 9 50-1 l(e). 

Appeal by plaintiff from order entered 21 November 2002 by 
Judge Ann McKown in Durham County District Court. Heard in the 
Court of Appeals 28 April 2004. 

Hollowell, Mitchell, Peacock & Van Hagen, PA. ,  by Donald R. 
Van Hagen, for plaintiff-appellant. 

Browne, Flebotte, Wilson & Horn, P.L.L.C., by Daniel R. 
flebotte, for defendant-appellee. 
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TIMMONS-GOODSON, Judge. 

Luther Mason Rhue, Personal Representative of the Estate of 
Barbara Rhue ("plaintiff"), appeals the trial court order granting sum- 
mary judgment in favor of Everett Ode11 Pace ("defendant"). For the 
reasons discussed herein, we affirm the trial court order. 

The facts and procedural history relevant to the instant appeal 
are as follows: Plaintiff and defendant were married on 5 September 
1966 and permanently separated on 1 April 1998. On 7 May 1998, 
plaintiff filed a Complaint under Durham County District Court file 98 
CVD 1851 ("98 CVD 185lW), seeking, inter alia, equitable distribution 
of marital property. On 4 June 1998, defendant filed an Answer 
requesting absolute divorce and joining plaintiff's equitable distri- 
bution claim. 

On 10 May 1999, defendant filed a separate action under Durham 
County District Court file 99 CVD 211 1 ("99 CVD 21 1 I"), asserting a 
claim for absolute divorce and requesting that the issue of equitable 
distribution be preserved for later resolution. Plaintiff filed a pro se 
Answer on 12 July 1999, requesting that the absolute divorce not be 
granted until the pending motions of 98 CVD 1851 were heard. 
However, on 9 August 1999, plaintiff filed a pro se Notice of Voluntary 
Dismissal, thereby dismissing all pending claims under 98 CVD 1851, 
including specifically "spousal support, alimony issues, equitable dis- 
tribution and all other issues before the court." On 24 August 1999, 
plaintiff filed a pro se motion requesting "[tlhat my case under [98 
CVD 18511 be reinstated and put on hold," and "[tlhat my case under 
199 CVD 21 111 be put on hold as well until I receive help from a higher 
court." However, on 27 August 1999, plaintiff filed a pro se Motion to 
Dismiss All Issues Before Court Except Absolute Divorce, whereby 
plaintiff requested that "all issues under 198 CVD 18511 . . . [and] all 
issues under 199 CVD 21 111 with [the] exception of absolute divorce" 
be dismissed. The motion also asserted "[tlhat I dismiss all issues of 
equitable distribution under File No. 99 CVD 03439," a file that did not 
involve either plaintiff or defendant. 

On 30 August 1999, the trial court entered an order granting an 
absolute divorce to the parties and ordering that "the issues concern- 
ing [elquitable [dlistribution are hereby reserved for later resolution 
in Durham County File Number 98 CVD 01851." On 9 November 1999, 
plaintiff filed a motion entitled Motion to Judge Orlando Hudson to 
Request Investigation of Conduct of Court and Attorneys Involved in 
My Case, whereby she requested, inter alia, "[tlhat my spousal sup- 
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port be reinstated and I receive my half of equitable distribution." A 
short time later on 9 November 1999, defendant voluntarily dismissed 
his counterclaims and causes of action under 98 CVD 1851. 

On 1 February 2000, plaintiff filed a Complaint under Durham 
County District Court file 00 CVD 310 ("00 CVD 310n), asserting 
claims for post-separation support, alimony, equitable distribution, 
and attorney's fees. On 14 February 2000, defendant filed an An- 
swer and Counterclaim, wherein he moved the trial court to dismiss 
plaintiff's complaint pursuant to N.C. Gen. Stat. 3 1A-1, Rule 12(b)(6) 
or enter judgment on the pleadings pursuant to Rule 12(c). On 25 
June 2001, plaintiff died, and a consent order was entered to sub- 
stitute Luther Mason Rhue, executor of plaintiff's estate, as per- 
sonal representative. 

On 25 July 2002, defendant filed a Motion for Summary Judgment, 
asserting that plaintiff did not have a pending claim for equitable dis- 
tribution when the parties' absolute divorce was granted, and that 
therefore plaintiff's claim was barred by N.C. Gen. Stat. E) 50-11(e). On 
21 November 2002, the trial court dismissed plaintiff's complaint and 
granted summary judgment in favor of defendant, "on the basis that 
plaintiff's action was barred by [N.C. Gen. Stat.] 5 50-1 l(e)." The trial 
court also consolidated 98 CVD 1551 and 00 CVD 311 for appeal on 21 
November 2002. On 28 July 2003, the trial court issued an order deny- 
ing defendant's Motion to Dismiss and Motion for Judgment on the 
Pleadings, n u n c  pro t u n e  6 November 2001. Plaintiff appeals the trial 
court's 21 November 2002 order. 

The only issue on appeal is whether the trial court erred in grant- 
ing summary judgment in favor of defendant. We hold that the trial 
court did not err. 

Plaintiff argues that res j ud i ca ta  forbids the trial court from 
granting summary judgment in favor of defendant, and that plaintiff's 
complaint should not have been dismissed pursuant to N.C. Gen. Stat. 
# 50-1 l(e) because the complaint asserted a valid claim for equitable 
distribution. We disagree. 

Summary judgment is proper where the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as to any ma- 
terial fact, and that any party is entitled to a judgment as a matter of 
law. N.C. Gen. Stat. 5 1A-1, Rule 56 (2003). Plaintiff first argues that 
the trial court was forbidden from granting summary judgment in 
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favor of defendant by the doctrine of res judicata. According to 
plaintiff, the trial court's denial of defendant's Motion to Dismiss and 
Motion for Judgment on the Pleadings estopped defendant from 
bringing the later Motion for Summary Judgment. However, denial of 
a previous motion to dismiss made under N.C. Gen. Stat. 5 1A-1, Rule 
12(b)(6) (2003) does not prevent the trial court from granting a sub- 
sequent motion for summary judgment. Barbour v. Little, 37 N.C. 
App. 686, 692,247 S.E.2d 252,255, disc. review denied, 295 N.C. 733, 
248 S.E.2d 862 (1978). Furthermore, because "[a] motion for judg- 
ment on the pleadings [does] not present the same question as that 
raised by [a] later motion for summary judgment[,]" denial of a previ- 
ous motion for judgment on the pleadings made under N.C. Gen. Stat. 
§ 1A-1, Rule 12(c) (2003) does not preclude the trial court from grant- 
ing a subsequent motion for summary judgment. Smithwick v. 
Crutchfield, 87 N.C. App. 374, 376,361 S.E.2d 111, 113 (1987). 

Nevertheless, plaintiff maintains that the summary judgment 
standard employed by the trial court was essentially that used in 
ruling on defendant's 12(b)(6) motion, because both motions referred 
to and attached the pleadings and rulings from prior actions between 
the parties, and the summary judgment motion provided no new evi- 
dence in support of dismissal. Thus, plaintiff contends, the trial court 
was without the depositions, interrogatories, and admissions of 
the parties to consider. However, plaintiff fails to provide any support 
for her contention that the trial court was required to review deposi- 
tions, interrogatories, and admissions of the parties in order to grant 
summary judgment. Furthermore, in the instant case, defendant 
attached copies of the Divorce Judgment, the Notice of Voluntary 
Dismissal, the Motion to Dismiss All Issues Except Absolute Divorce, 
and the Voluntary Dismissal Without Prejudice to support his Motion 
for Summary Judgment. We conclude these documents were suffi- 
cient to support the trial court's order. Therefore, plaintiff's first 
argument is overruled. 

Plaintiff argues in the alternative that summary judgment was 
improper because her claim for equitable distribution was valid 
under N.C. Gen. Stat. 3 50-ll(e) (2003). In support of this argu- 
ment, plaintiff contends that her previous voluntary dismissals of 
equitable distribution were invalid, and that her prior assertion of 
the equitable distribution claim was adequate to preserve the claim 
after absolute divorce. We disagree. 

Defendant asserted two grounds for dismissal of plaintiff's 
claim in his Motion for Summary Judgment. Defendant first argued 
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that plaintiff "did not have a claim pending for equitable distribution 
at the time the divorce was granted to [defendant] and therefore 
[plaintiff's] equitable distribution action against [defendant] is barred 
by law pursuant to [N.C. Gen. Stat.] 50-ll(e)." Defendant also 
argued plaintiff's cause of action was barred by the "two dismissal 
rule." The trial court agreed with defendant's first argument, dismiss- 
ing plaintiff's claim and granting summary judgment in favor of 
defendant "on the basis that Plaintiff's action was barred by [N.C. 
Gen. Stat.] # 50-ll(e)." 

N.C. Gen. Stat. 5 50-ll(e) (2003) provides that a spouse's right to 
equitable distribution is destroyed upon a judgment of absolute 
divorce, unless the right was asserted prior to the judgment of 
absolute divorce. Defendant contends that plaintiff's previous volun- 
tary dismissals of her equitable distribution claim made her instant 
equitable distribution claim invalid. Plaintiff argues that her previous 
voluntary dismissals of equitable distribution were invalid, and that 
therefore the trial court erred in concluding that she had not asserted 
an equitable distribution claim prior to absolute divorce. 

Our Supreme Court has held that where a defendant files a coun- 
terclaim arising out of the same transaction as that alleged in a plain- 
tiff's complaint, the plaintiff thereby loses his or her right to take a 
voluntary dismissal without the defendant's consent. McCa~ley v. 
McCarley, 289 N.C. 109, 113, 221 S.E.2d 490,493 (1976). The rationale 
for this rule was explained as follows: 

[I]t would be manifestly unjust to allow a plaintiff, who comes 
into court upon solemn allegations which, if true, entitle defend- 
ant to some affirmative relief against the plaintiff, to withdraw, ex 
p a r k ,  the allegations after defendant has demanded the relief to 
which they entitle him. Upon demand for such relief defendant's 
right to have his claim adjudicated in the case "has supervened," 
and plaintiff thereby loses the right to withdraw allegations upon 
which defendant's claim is based without defendant's consent. 
Nowhere, it seems to us, does this rationale apply with more 
force than where plaintiff seeks divorce upon the ground of one 
year's separation and defendant in his answer likewise prays for 
a divorce upon the same ground. 

Id. (citations omitted). Thus, a defendant's assertion of a counter- 
claim arising out of the same transaction alleged in plaintiff's com- 
plaint deprives plaintiff not only of his or her ability to escape defend- 
ant's claim, but also the right to dismiss the underlying claim without 
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defendant's consent. Layell v. Baker, 46 N.C. App. 1, 6-7, 264 S.E.2d 
406, 410 (1980). 

In the instant case, plaintiff's complaint alleged facts entitling 
either or both of the parties to an absolute divorce and requested 
post-separation support, alimony, and equitable distribution. 
Defendant's Answer admitted some allegations, requested absolute 
divorce, and prayed for equitable distribution and "such further and 
other relief as [the trial court] may deem just and proper." This 
Answer was, in effect, a counterclaim seeking affirmative relief 
and arising out of the same transactions alleged in the complaint. 
See McCarley, 289 N.C. at 113, 221 S.E.2d at 493 ("Since the com- 
plaint alleged facts entitling either or both of the parties to the 
marriage to an absolute divorce, we hold that defendant's answer 
admitting these allegations together with his prayer 'that the bonds of 
matrimony heretofore existing between the plaintiff and defendant be 
dissolved, and that the parties hereto be granted a divorce from each 
other' was, in effect, a counterclaim seeking affirmative relief and 
arising out of the same transactions alleged in the complaint."). 
Therefore, plaintiff was deprived of her statutory right to take a vol- 
untary dismissal of her equitable distribution claims without defend- 
ant's consent. Gardner v. Gardner, 48 N.C. App. 38, 44, 269 S.E.2d 
630, 633-34 (1980). 

Consent to dismissal is generally evidenced "by filing a stipula- 
tion of dismissal signed by all parties who have appeared in the 
action[.]" N.C. Gen. Stat. Q: 1A-1, Rule 4l(a)(l)(ii) (2003). However, 
our Supreme Court has disfavored strict statutory construction of 
Rule 41, allowing oral notice of a voluntary dismissal in court to 
substitute for the written requirements of Rule 41. See Danielson v. 
Cummings, 300 N.C. 175, 179, 265 S.E.2d 161, 163 (1980) (North 
Carolina tradition equates oral notice in open court with a filed 
written notice of voluntary dismissal). This Court has stated that 
"[iln construing Rule 41 . . . we must give effect to the legislative 
intent, and avoid constructions which operate to defeat or impair 
that intent." Ward v. Taylor, 68 N.C. App. 74, 79, 314 S.E.2d 814, 
819 (1984). According to its Comment, Rule 41 was enacted to 
protect defendants from abusive use of the voluntary dismissal pro- 
cedure after "there has been a heavy expenditure of time and effort 
by the court and other parties." N.C. Gen. Stat. Q: 1A-1, Rule 41, 
Comment (2003). 

In the instant case, defendant's own voluntary dismissal of 
"all [dlefendant's counterclaims and causes of action" after judgment 
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of absolute divorce evidences his true intention with respect to the 
suit-to obtain an absolute divorce from plaintiff. Defendant specifi- 
cally requested absolute divorce in a separate complaint under 
99 CVD 2111, and dismissed his equitable distribution claims under 
99 CVD 1851 shortly after the trial court granted absolute divorce 
under 99 CVD 2111. At no point prior to the judgment granting 
absolute divorce did defendant object to or challenge any of plain- 
tiff's voluntary dismissals of the equitable distribution claims. 
Instead, defendant continued to participate in hearings until his clear 
purpose of gaining an absolute divorce was met. Thus, defendant's 
lack of concern with the expenditures of time or money undertaken 
to effectuate this purpose is evident from the record, as is his acqui- 
escence to plaintiff's voluntary dismissal of the equitable distribution 
claims. We conclude that "such [inlaction speaks 'consent' as clearly 
as oral notice or written stipulation." Gilliken v. Pierce, 98 N.C. App. 
484, 488, 391 S.E.2d 198, 200 (1990) (defendant's dismissal of his 
counterclaim showed "willingness to abandon the time and effort 
he had expended on his claim, and to forego his right to have his 
claim adjudicated."). Therefore, we hold that where, as here, a 
defendant does not take exception to three voluntary dismissals 
filed by a plaintiff, the defendant has consented to the voluntary dis- 
missal and the claims are thereby voluntarily dismissed pursuant to 
Rule 4l(a)(l)(ii). 

Plaintiff also contends that the trial court erred in conclud- 
ing that she had not preserved her equitable distribution claim 
prior to entry of absolute divorce. According to plaintiff, even if 
her claims were voluntarily dismissed, her previous assertions of 
equitable distribution prior to the divorce were sufficient to pre- 
serve her instant claim for equitable distribution after the absolute 
divorce. We disagree. 

Plaintiff clearly asserted her equitable distribution claim prior to 
the absolute divorce. However, as discussed above, plaintiff then 
twice voluntarily dismissed her equitable distribution claim before 
entry of the absolute divorce. This Court has previously held that an 
alimony claim asserted prior to absolute divorce and then voluntarily 
dismissed before the entry of absolute divorce is not preserved after 
the divorce. Banner v. Banner, 86 N.C. App. 397,404,358 S.E.2d 110, 
113, disc. review denied, 320 N.C. 790, 361 S.E.2d 70 (19871, over- 
ruled on other grounds by Stachlowski v. Stach, 328 N.C. 276, 401 
S.E.2d 638 (1991). In Banner, we stated: 
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A voluntary dismissal under the current Rules of Civil Procedure 
is substantially the same as a voluntary nonsuit under the former 
procedure. "Under the former practice a judgment of voluntary 
nonsuit terminated the action and no suit was pending thereafter 
on which the court could make a valid order. . . . We think the 
same rule applies to an action in which a plaintiff takes a volun- 
tary dismissal under G.S. 1A-1, Rule 41(a)(l)." 

Id. (citations omitted). Thus, where a party is granted a voluntary dis- 
missal in an original claim, "it [is] as if the suit had never been filed." 
Tompkins v. Log  system.^, Inc., 96 N.C. App. 333,335,385 S.E.2d 545, 
547 (1989), disc. review denied, 326 N.C. 366, 389 S.E.2d 819 (1990). 
Any refiling of the same claim thereafter begins the case "anew for all 
purposes." Id.; See N.C. Gen. Stat. # 1A-1, Rule 41(a) (2003) ("If an 
action commenced within the time prescribed therefor, or any claim 
therein, is dismissed without prejudice under this subsection, a new 
action based on the same claim may be commenced within one year 
after such dismissal[.]" (emphasis added)). 

Chapter 50 of the North Carolina General Statutes provides that 
an action for equitable distribution must have been brought before 
entry of absolute divorce, because after the divorce is entered, all 
rights arising out of the marriage "cease." N.C. Gen. Stat. $ 50-ll(a) 
(2003). In Stegall v. Stegall, 336 N.C. 473, 479, 444 S.E.2d 177, 181 
(1994), our Supreme Court held that "if . . . equitable distribution 
claims are properly asserted . . . and are not voluntarily dismissed 
pursuant to Rule 41(a)(l) until after judgment of absolute divorce is 
entered, a new action based on those claims may be filed within the 
one-year period provided by the rule." However, in the instant case, 
plaintiff's claims were voluntarily dismissed pursuant to Rule 
41(a)(l) prior to judgment of absolute divorce. Thus, the equitable 
distribution claim brought by plaintiff under 00 CVD 311 was not the 
same claim as that originally brought under 99 CVD 1851. Instead, 
plaintiff's equitable distribution claim was a new claim forbidden by 
N.C. Gen. Stat. $ 50-ll(e). Therefore, we conclude that the trial court 
did not err in concluding that plaintiff failed to properly preserve her 
equitable distribution claim. Accordingly, plaintiff's alternative argu- 
ment is overruled. 

Affirmed. 

Judges McGEE and TYSON concur. 
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STATE OF NORTH CAROLINA v. JUAN VILLEDA 

No. COA03-772 

(Filed 20 July 2004) 

1. Appeal and Error- disclosure of interview-( 
order not appealed 

discovery 

The issue of whether the trial court erred by ordering disclo- 
sure of an Internal Affairs interview in a criminal prosecution was 
not before the Court of Appeals because the State did not appeal 
the order granting defendant's request for discovery. 

2. Evidence- hearsay-admissions by party-opponent-gov- 
ernment agents 

The exception to the hearsay rule for admissions by an agent 
of a party-opponent applies to statements by government agents 
for the purpose of a criminal proceeding. Here, statements by a 
Highway Patrol trooper to attorneys and to an internal affairs 
officer about why he stopped Hispanics were admissible in a DWI 
trial because the trooper was an agent of the government and the 
statements concerned matters within the scope of his agency. 
N.C.G.S. Q 8C-1, Rule 801(d)(D). 

3. Search and Seizure- DWI stop-trooper's reason not 
credible 

The trial court's finding that the DWI stop of a Hispanic male 
was unjustified and constituted an unreasonable search and 
seizure was supported by findings and evidence from an Internal 
Affairs investigation that the trooper's stated reason for the stop 
was not credible. 

Appeal by the State from order dated 31 December 2002 by Judge 
Orlando F. Hudson, Jr. in Durham County Superior Court. Heard in 
the Court of Appeals 17 March 2004. 

Attorney General Roy Cooper, by Special Deputy Attorney 
General Isaac I: Avery, 111, and Assistant Attorney General 
Patricia A. Duffy, for the State. 

Mercedes 0. Chut for defendant-appellee. 

Seth H. Jaffe for American Civil Liberties Union of North 
Carolina Legal Foundation, Inc., amicus curiae. 
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BRYANT, Judge. 

Pursuant to N.C. Gen. Stat. 5 15A-1445, the State appeals an order 
dated 31 December 2002 granting defendant Juan Villeda's motion to 
suppress and dismissing with prejudice the charge against him of 
driving while impaired (DWI). 

At 2:40 a.m. on 11 August 2001, Trooper C.J. Carroll stopped 
defendant, a Hispanic male, .for a seatbelt violation on Highway 70 
near the Highway 15-501 intersection in Durham, North Carolina. 
Defendant was subsequently arrested for driving while impaired 
(DWI). Defendant was found guilty in district court and appealed to 
the superior court on 11 January 2002. On 18 April 2002, defendant 
filed a motion to suppress the evidence obtained during the traffic 
stop. The motion alleged violations of defendant's rights under the 
"4th, 5th, and 14th Amendments" to the United States Constitution 
and Article I, Section 19 of the North Carolina Constitution, stating 
defendant's detention had been motivated "in part by [his] race or 
national origin." Based on these grounds, defendant also filed a 
motion to dismiss the DWI charge on 17 September 2002. 

At the hearing on defendant's motions, defendant presented the 
testimony of three attorneys who had come into contact with Trooper 
Carroll in the past while defending clients arrested for various driv- 
ing violations. Attorney Kenneth Duke (Duke) testified that in 1998 he 
had represented a client charged with DWI. At the first court appear- 
ance in that case, Duke ran into Trooper Carroll in the hallway of the 
courthouse. Duke asked Trooper Carroll the reason for stopping his 
client, to which the officer replied: "[Ilf they're Hispanic and they're 
driving, they're probably drunk." At the hearing in traffic court, Duke 
requested and was allowed to question Trooper Carroll about his 
statement in the hallway. Trooper Carroll denied having made such a 
statement; but when questioned by the trial court, Trooper Carroll 
admitted that after having seen Duke's client, a Hispanic, walk into a 
gas station, he parked his vehicle, turned off his lights, and just 
watched the gas station. Upon seeing Duke's client walk out of the 
gas station with beer in his arms, get into his vehicle, and start to 
drive away, Trooper Carroll stopped him as he was leaving the park- 
ing lot. The trial court reacted in outrage to this account of the events 
and dismissed the DWI charge against Duke's client. 

Attorney Frances Miranda Watkins testified at the suppression 
hearing that she had been present at the hearing for Duke's client and 
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confirmed Trooper Carroll's account of the stop and the trial court's 
reaction thereto. 

Attorney Leonor Childers (Childers) testified she had repre- 
sented a client, Elvin Javier Ayala, in 2001 charged with DWI and driv- 
ing with a revoked license. Prior to trial, Childers contacted Trooper 
Carroll by telephone to question him about his stop of her client. 
Trooper Carroll explained he had been driving on Miami Boulevard 
when he observed her client exit the Circle K store with a carton of 
beer in his hands. Trooper Carroll followed Childers' client, observed 
a broken tail-light, and ran the vehicle's tags through the computer. 
The computer search indicated the vehicle was uninsured. Trooper 
Carroll then stopped Childers' client, issued a ticket for the insurance 
violation and subsequently arrested him for driving while impaired. 
When asked by Childers if he had been staking out the Circle K, 
Trooper Carroll replied that on that particular occasion he had not 
done so, "but on other occasions he does stake out that Circle K on 
Miami Boulevard as well as another location on US 70" near 
LaMaraca, a Hispanic nightclub. Trooper Carroll told Childers he 
patrols those two areas of Durham "for the purpose of looking for 
Hispanic males." Childers further inquired, if all her client had done 
was exit the store with a carton of beer, why did Trooper Carroll stop 
him. Trooper Carroll responded: "Everyone knows that a Hispanic 
male buying liquor on a Friday or a Saturday night is probably already 
drunk"; "Mexicans drink a lot because they grew up where the water 
isn't good"; and that he did not care what happened in court "as long 
as I get them [(i.e. Hispanic males)] off the road and in jail for one 
night." Finally, when asked if he targets Hispanics, Trooper Carroll 
stated: "I'm not targeting Hispanics. Most of my tickets go to blacks." 
At the hearing on the charges against Childers' client, although 
Trooper Carroll denied having made the above statements, the trial 
court dismissed the charges. 

Childers further testified that, following her discussion with 
Trooper Carroll, she began looking into his citation history. She 
pulled up all of Trooper Carroll's citations from 1 January 2001 to 24 
March 2002, a total of 716 citations, and found that 71% of DWI cita- 
tions issued by Trooper Carroll involved Hispanic individuals. Only 
16% of DWI stops were of Caucasians, 9% of African-Americans, and 
2% of other racial backgrounds. After Trooper Carroll came under 
investigation by Internal Affairs in the spring of 2002 for racial profil- 
ing, no Hispanics were cited by him for DWI violations. 
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In plotting the DWI stops on a map, Childers noted "two fairly 
concentrated areas": Area I-the US 70-Hillsborough Road-Main 
Street area in Durham (within a two-to-three-mile radius of 
LaMaraca), and Area 2-encompassing Miami Boulevard, East 
Durham, Geer Street, and Holloway Street (including Circle K). 
According to the 2000 census data Childers reviewed, the Hispanic 
population in Durham County amounts to approximately 7% of 
the general population. However, the census data for LaSalle Street 
in the city of Durham, which is located in Area 1 and a quarter mile 
from LaMaraca, reveals a population of 32% Hispanics and 36% 
African-Americans. 

Childers also testified that she was involved in the case sub 
judice as defendant's attorney during the district court proceeding. 
At the hearing before the district court, Trooper Carroll testified he 
had been driving behind defendant on Hillsborough Road in Durham 
when he noticed defendant was not wearing a seatbelt. Trooper 
Carroll stated the area was well lit and "he could see the seatbelt 
from the back." 

Lieutenant Edward Vuncannon with the Highway Patrol's In- 
ternal Affairs Section testified regarding his investigation of Trooper 
Carroll following allegations of racial discrimination. His inter- 
views of Trooper Carroll were recorded on tape and later tran- 
scribed. Defendant questioned Lieutenant Vuncannon about the 
accuracy of the questions and answers contained in the investi- 
gative interview. Lieutenant Vuncannon testified Trooper Carroll 
told him that in his personal opinion "Hispanics are more prone than 
other races to get in a car after they have been drinking" and that 
"[ilt's the lifestyle they live. They work Monday through Friday 
and . . . ." Lieutenant Vuncannon also testified that Trooper Carroll 
told him he was not assigned to any specific area for patrol. During 
the interview with Lieutenant Vuncannon, Trooper Carroll denied 
having made any of the statements testified to by Childers. Trooper 
Carroll did tell Lieutenant Vuncannon that at night, when it is dark, he 
cannot see into vehicles in front of him. Trooper Carroll explained: 
"The streetlights, . . . all this stuff going on inside the city limits of 
Durham, the street[]lights glare off the windows, it's almost like a 
mirror on the window." 

In its order dated 31 December 2002, the trial court found as 
fact: (1) Trooper Carroll's statements testified to by the witnesses at 
the suppression hearing, (2) the dismissal of the 1998 and 2001 DWI 
charges resulting from stops made by Trooper Carroll, (3) the statis- 
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tics on Trooper Carroll's citation patterns as presented by Childers, 
and (4) the 2000 census data. With respect to Trooper Carroll's stop 
of defendant, the trial court further found: 

28. Trooper Carroll stated that he cannot see inside of vehicles at 
night on the 2-3 mile stretch of Hillsborough Road because 
the light glares off the windows like a mirror. 

35. In the present case, Trooper Carroll began following [defend- 
ant] on Hillsborough Road, at night on the weekend within a 
mile of LaMaraca. [Defendant] was arrested on Saturday, 
August 11, 2001 around 2:40 am on Hillsborough Road.I1] 

36. Trooper Carroll asserted that he saw that [defendant's] 
seat[]belt was not fastened, and that he viewed him from the 
back in the dark. 

38. [Defendant] is of Hispanic ethnicity, race, and national origin. 

39. The Court finds based on Trooper Carroll's own statements, 
that the allegation that [defendant] failed to wear his 
seat[]belt is incredible in that Trooper Carroll was unable to 
see inside the vehicle before stopping the vehicle. 

The trial court concluded "[tlhere was no credible evidence of a 
particularized, reasonable, articulable suspicion to justify the traffic 
stop" and "the investigatory detention of [defendant therefore] vio- 
lated the Fourth and Fourteenth Amendments to the United States 
Constitution." The trial court further concluded that defendant 
offered sufficient evidence to support a prima facie showing that 
Trooper Carroll engaged in racial profiling and that defendant "was 
stopped pursuant to intentional racially discriminatory law enforce- 
ment conduct." Accordingly, the trial court suppressed all evidence 
seized as a result of the stop and dismissed the DWI charge against 
defendant with prejudice. 

The issues are whether: (I) the State preserved for appeal the 
question of whether the trial court erred in allowing defendant's dis- 
covery request; (11) the trial court's findings were based on imper- 
missible hearsay; and (111) there was sufficient evidence to support 

1. Hillsborough Road is part of US 70. 
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the trial court's finding that Trooper Carroll's contention of having 
seen defendant without his seatbelt was not credible. 

[I] The State first argues that the trial court erred in ordering the dis- 
closure of the transcript of the Internal Affairs interview, contained in 
Trooper Carroll's personnel file, on which defendant relied in ques- 
tioning Lieutenant Vuncannon. The State, however, did not appeal the 
trial court order granting defendant's request for discovery. 
Accordingly, the issue is not properly before this Court. See State v. 
Drdak, 330 N.C. 587, 591, 411 S.E.2d 604, 607 (1992) (holding that the 
evidence of the defendant's blood alcohol level was properly in the 
possession of the State where the district attorney filed a motion to 
compel disclosure of the defendant's medical records and the defend- 
ant, although he initially objected to the disclosure, did not appeal the 
disclosure order); I n  re Foreclosure of Allan & Warmbold Constr. 
Co., 88 N.C. App. 693,696,364 S.E.2d 723, 725 (1988) (only if an inter- 
mediate order "involv[es] the merits and necessarily affect[s] the 
judgment" will a party be relieved of the burden to separately appeal 
from that order) (quoting N.C.G.S. 5 1-278 (1987)); see also Fenz v. 
Davis, 128 N.C. App. 621, 623, 495 S.E.2d 748, 750 (1998) (absent 
proper notice of appeal, this Court does not acquire jurisdiction). 

[2] The State next contends that a majority of the defense evidence 
was based on impermissible hearsay, i.e. testimony regarding state- 
ments allegedly made by Trooper Carroll, and that the trial court 
erred in relying on this evidence in reaching its decision. Defendant 
counters that the evidence was admissible under the exception to the 
hearsay rule for admissions by agents of a party-opponent. See 
N.C.G.S. 5 8C-1, Rule 801(d)(D) (2003). 

Rule 801(d) provides: 

Exception for Admissions by a Party-Opponent.-A state- 
ment is admissible as an exception to the hearsay rule if it is 
offered against a party and it is (A) his own statement, in either 
his individual or a representative capacity, or (B) a statement of 
which he has manifested his adoption or belief in its truth, or (C) 
a statement by a person authorized by him to make a statement 
concerning the subject, or (D) a statement by h is  agent or ser- 
vant concerning a matter wi th in  the scope of h i s  agency or 
employment, made during the existence of the relationship or 
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(E) a statement by a coconspirator of such party during the 
course and in furtherance of the conspiracy. 

N.C.G.S. $ 8C-1, Rule 801(d) (2003) (emphasis added). The question 
whether Rule 801(d), identical to the Federal Rules of Evidence, see 
Fed. R. Evid. 801(d)(2) (2004), applies to statements by government 
agents for the purpose of a criminal proceeding has yet to be decided 
in North Carolina; however, the Fourth Circuit Court of Appeals has 
clearly resolved the issue in defendant's favor. See United States v. 
Barile, 286 F.3d 749, 758 (4th Cir. 2002) (holding that statements by 
an FDA employee were made "in her capacity as a government offi- 
cial on matters within the scope of her employment, and as such, the 
statements are of a party-opponent and therefore not hearsay"); see 
also Rodela v. State of Texas, 829 S.W.2d 845, 849 (Tex. App. 1992) 
(applying party-opponent admission exception to statements by a 
sergeant who was an employee of the police department and 
spoke concerning actions taken in his official capacity). As there is 
nothing in the plain language of Rule 801(d) to suggest that it does 
not apply to the prosecution in a criminal case, we adopt the position 
taken in Barile. 

In the case sub judice, Trooper Carroll was a law enforcement 
officer and therefore an "agent or servant" of the government. See 
generally Anne Bowen Poulin, Party Admissions i n  Criminal 
Cases: Should the Government Have to Eat Its Words?, 87 Minn. L. 
Rev. 401,467-71 (Dec. 2002) (for the proposition that the government, 
for purposes of a criminal prosecution, encompasses only members 
of the executive branch, including law enforcement, and not mem- 
bers of the judicial and legislative branches). In addition, Trooper 
Carroll's statements to Duke, Childers, and Lieutenant Vuncannon 
concerned matters "within the scope of his agency or employment," 
i.e. the motivations and circumstances surrounding his traffic stops, 
and were "made during the existence of the relationship." N.C.G.S. 
9 8C-1, Rule 801(d)(D). Accordingly, Trooper Carroll's statements 
were admissible as an admission by a party-opponent. 

[3] The State also assigns error to the trial court's conclusion that 
"[tlhere was no credible evidence of a particularized, reasonable, 
articulable suspicion to justify the traffic stop." We disagree. 

An appellate court's review of a trial court's order on a motion to 
suppress "is strictly limited to a determination of whether its findings 
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are supported by competent evidence, and in turn, whether the find- 
ings support the trial court's ultimate conclusion." State v. Allison, 
148 N.C. App. 702, 704, 559 S.E.2d 828, 829 (2002). Because the trial 
court, as the finder of fact, has the duty to pass upon the credibility 
of the evidence and to decide what weight to assign to it and which 
reasonable inferences to draw therefrom, " '[tlhe appellate court can- 
not substitute itself for the trial court in this task.' " Nationsbank of 
North Carolina v. Baines, 116 N.C. App. 263,269,447 S.E.2d 812,815 
(1994) (quoting General Specialties Go. v. Teer Co., 41 N.C. App. 273, 
275,254 S.E.2d 658, 660 (1979)). 

With respect to the validity of traffic stops, this Court has held: 

While there are instances in which a traffic stop is also an inves- 
tigatory stop, warranting the use of the lower standard of rea- 
sonable suspicion, the two are not always synonymous. A traffic 
stop made on the basis of a readily observed traffic violation such 
as speeding or running a red light is governed by probable cause. 
Probable cause is 'a suspicion produced by such facts as indicate 
a fair probability that the person seized has engaged in or is 
engaged in criminal activity.' On the other hand, a traffic stop 
based on an officer's mere suspicion that a traffic violation is 
being committed, but which can only be verified by stopping the 
vehicle, such as drunk driving or driving with a revoked license, 
is classified as an investigatory stop, also known as a Terry stop. 
Such an investigatory-type traffic stop is justified if the totality of 
circumstances affords an officer reasonable grounds to believe 
that criminal activity may be afoot. 

State v. Wilson, 155 N.C. App. 89, 94-95, 574 S.E.2d 93, 97-98 (2002) 
(quoting State v. Young, 148 N.C. App. 462, 470-71, 559 S.E.2d 814, 
820-21 (2002) (Greene, J., concurring) (citing State v. Hamilton, 125 
N.C. App. 396, 399, 481 S.E.2d 98, 100 (1997) (officer had probable 
cause to stop the vehicle for the purpose of issuing seatbelt citations 
because he had observed both the driver and the defendant without 
seatbelts)) (citations omitted), appeal dismissed and disc. review 
denied, 356 N.C. 693, 579 S.E.2d 98 (2003). 

Thus, if Trooper Carroll did in fact observe a seatbelt violation, 
he had probable cause to stop defendant. In this case, however, there 
was evidence stemming from the Internal Affairs interview that, due 
to the city lights reflecting off the car windows, Trooper Carroll could 
not see inside vehicles driving in front of him at night on the stretch 
of road on which defendant was stopped. Accordingly, there was 
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competent evidence to support the trial court's finding that "the 
allegation that [defendant] failed to wear his seat[]belt [wals incredi- 
ble." This finding, coupled with the fact that the seatbelt violation 
was Trooper Carroll's sole reason for the stop in turn suffices to sup- 
port the trial court's conclusion that Trooper Carroll's stop of defend- 
ant was unjustified and constituted an unreasonable search and 
seizure in violation of defendant's constitutional rights. Since dis- 
missal by the trial court on this basis was proper, we need not 
address the State's final argument in its brief to this Court that 
defendant's evidence was insufficient to establish racial profiling in 
violation of the Equal Protection Clause. 

Affirmed. 

Judges McCULLOUGH and ELMORE concur. 

BURLINGTON INSURANCE CO., P M ~ T I F F  1. THE FISHERMANS BASS CIRCUIT, 
INC. A/I ( /~  THE FISHERMAN'S BASS CIRCUIT, INC. AND JERRY RHYNE, 
DEFENDANTS 

No. COA03-1231 

(Filed 20 July 2004) 

1. Civil Procedure- summary judgment-supplemental 
affidavit 

The trial court did not abuse its discretion by allowing the 
submission of a supplemental affidavit during a summary judg- 
ment hearing where the supplemental affidavit was in response 
to allegations made for the first time in an affidavit received the 
afternoon before the hearing and the supplement contained only 
six additional sentences, which specifically rebutted the affidavit 
received the day before the hearing. 

2. Insurance- existence of exclusion-question of fact 
The trial court erred by granting summary judgment for plain- 

tiff insurer in a declaratory judgment action to determine insur- 
ance coverage where plaintiff had submitted affidavits averring 
that a policy endorsement excluded coverage and defendants 
submitted an affidavit in opposition. 



440 IN THE COURT O F  APPEALS 

BURLINGTON INS. CO. v. FISHERMAN'S BASS CIRCUIT, INC. 

(165 N.C. App. 439 (2004)) 

Appeal by defendants from judgment entered 30 April 2003 by 
Judge Marcus L. Johnson in Lincoln County Superior Court. Heard in 
the Court of Appeals 26 May 2004. 

Pendleton & Pendleton, PA. ,  by Wesley L. Deaton, for 
defendants-appellants. 

Whiteside & Walker, L.L.P., by Nancy E. Walker and Michael 
Kemper, for plaintiff-appellee. 

ELMORE, Judge. 

In this appeal, we must determine whether the trial court erred by 
granting summary judgment in favor of Burlington Insurance Co. 
(plaintiff) in its declaratory judgment action against The Fishermans 
Bass Circuit, Inc., alWa the Fisherman's Bass Circuit, Inc., and Jerry 
Rhyne (collectively, defendants). For the reasons stated herein, we 
reverse the judgment and remand this matter to the trial court. 

The facts giving rise to the present appeal are as follows: de- 
fendant Fishermans Bass Circuit, Inc. (FBC) is a North Carolina 
corporation which operates and conducts fishing tournaments 
throughout the Southeast. Defendant Jerry Rhyne (Rhyne) is 
FBC's president. On 6 June 1999, while FBC was conducting a 
tournament in Alabama, a bass boat operated by a participant in 
the tournament struck a houseboat occupied by Eldridge and 
Bobbie Loudermilk, two non-participants in the tournament, killing 
Eldridge Loudermilk and injuring Bobbie Loudermilk. On 8 June 
2000, Bobbie Loudermilk filed a civil action in the Marshall County 
Circuit Court, Marshall County, Alabama, seeking damages against, 
inter alia, defendants. Larry J. Baker, a passenger in the bass boat 
which struck the Loudermilks and also a participant in the tourna- 
ment, subsequently filed a separate action in Alabama against, inter 
alia, defendants.' 

Plaintiff initially provided a defense, under a reservation of 
rights, for defendants in the Alabama lawsuits, pursuant to the terms 
of a commercial general liability insurance policy issued by plaintiff 
in favor of defendants. However, on 20 July 2002 plaintiff filed the 
declaratory judgment action underlying this appeal, alleging that it 
had no obligation under the policy to  provide coverage for defend- 
ants. In support of its allegations, plaintiff averred that defendants 

1. We shall hereinafter refer to the Loudermilk and Jackson lawsuits collectively 
as the "Alabama lawsuits." 
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"are not entitled to either a defense or coverage under the Policy for 
the reason that the occurrence giving rise to the claims in question is 
specifically excluded from coverage by Policy Endorsement BG-G- 
074 492." A copy of this endorsement was attached to plaintiff's com- 
plaint and read in pertinent part as follows: 

1. This insurance does not apply to: 

a. "bodily injury," "personal injury," or "advertising injury" 

(1) arising out of any mechanical amusement rides, batting 
cages, dunk tanks, moonwalks, trampolines, animal 
rides, aircraft, watercraft, . . .; 

(4) To any person while practicing, instructing, demon- 
strating, or participating in . . . any type of sport or ath- 
letic activity or contest. 

b. "property damage" 

(1) To any vehicle while practicing for or participating in  
any contest; 

. . . . (emphasis added) 

In their answer, defendants admitted that plaintiff issued to them 
a commercial general liability insurance policy, and denied that they 
were not entitled to a defense under this policy. Defendants specifi- 
cally "aver[red] that plaintiff is barred by latches and estoppel from 
proceeding with this declaratory judgment action because plaintiff, 
through its agents, bound the plaintiff and agreed with the defendants 
to provide coverage" for the incident which gave rise to the Alabama 
lawsuits. Defendants pled in their answer that "the terms of the 
Policy and provisions of the Policy speak for themselves[,]" but did 
not specifically plead that Policy Endorsement BG-G-074 492 was not 
part of the policy, that defendants had no notice of the endorsement, 
or that any terms of the policy were ambiguous. 

Plaintiff took no further action in this matter until 16 April 2003, 
when it filed a motion for summary judgment and three affidavits in 
support thereof. Plaintiff's first supporting affidavit was executed by 
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Jerry Dellinger (Dellinger), an insurance agent employed by East 
Lincoln Insurance Agency. Dellinger stated in his affidavit that in 
1995, at Rhyne's request and while acting as a retail agent for defend- 
ants, he "contacted Jackson Sumner & Associates, the agent for 
[plaintiff], and was able to obtain coverage for [defendants]." 
Dellinger's affidavit stated as follows regarding the policy he pro- 
cured for defendants: 

5. The 1995 policy was written as spectator liability only and cov- 
ered property damage andlor personal injuries sustained in the 
exercise of [defendants'] administrative functions during the 
tournament events and did not cover acts by tournament par- 
ticipants and others on the water. 

6. [Defendants] renewed the policy each year since 1995. 

7. Rhyne made no request to change his coverage for the 1999 
policy and never asked to add coverage for participants or 
other persons arising out of the use of watercraft. 

Plaintiff's second supporting affidavit was executed by Frank 
Dent, 111, plaintiff's vice president. Dent stated in his affidavit that 
"the occurrence giving rise to the [Alabama lawsuits] is specifically 
excluded from coverage by Policy Endorsement BG-G-074 492." 
Dent's affidavit also stated that no one in his office communicated 
with any representative of defendants regarding purchase of the 
policy in question, and that plaintiff "has no relationship whatso- 
ever with East Lincoln Insurance Agency or with Jerry Dellinger and 
they have no authority whatsoever to make representations on behalf 
of [plaintiff] ." 

Plaintiff's third supporting affidavit was executed by Wayne L. 
Sumner (Sumner), owner of Jackson Sumner & Associates, an 
authorized wholesale agent for plaintiff. Sumner's affidavit stated 
that his office was "contacted in 1995 by [Dellinger] . . . the retail 
agent for [defendants]," and that the resulting "1995 policy was 
written as requested by Dellinger, and was renewed on a yearly 
basis." Regarding the policy written by plaintiff, Sumner's affidavit 
stated as follows: 

4. The 1995 policy provided by [plaintiff] covered property dam- 
age and/or bodily injuries sustained in the exercise of [defend- 
ants'] administrative functions during the tournament events 
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and expressly excluded acts by tournament participants and 
others on the water. 

6. The 1999 policy in effect at the time of the accident in this case 
provided the same coverage for property damage andlor bod- 
ily injuries as Burlington's 1995 through 1998 policies. 

On 23 April 2003, in opposition to plaintiff's summary judg- 
ment motion, defendants filed an affidavit executed by Rhyne. 
Plaintiff's counsel received Rhyne's affidavit by mail on Friday, 25 
April 2003, one business day prior to the hearing on plaintiff's motion, 
which had been noticed for Monday, 28 April 2003. Rhyne's affidavit 
alleged that Dellinger represented himself to be an agent of plaintiff, 
rather than defendants; that when Rhyne spoke with Dellinger in 1995 
about procuring an insurance policy for defendants, Rhyne empha- 
sized to Dellinger that defendants needed coverage for boating 
accidents; and that Dellinger told Rhyne he would provide such a pol- 
icy. Regarding Policy Endorsement BG-G-074 492, Rhyne's affidavit 
stated as follows: 

10. I have never before been given, told of or heard of the 
endorsements described in the Plaintiff's complaint, to which 
Plaintiff makes reference in its Motion for Summary 
Judgment. I further contend that I would not ever have 
agreed to this modification of my liability policy. 

11. . . . I would never have agreed to a policy change, and did 
not agree to a policy change, that would have effectively 
nullified the protection of which I had requested from Jerry 
Dellinger. 

On 28 April 2003, plaintiff's motion for summary judgment came 
on for hearing. At the hearing, defendants argued that Rhyne's affi- 
davit created "a genuine issue of material fact as to whether . . . 
Dellinger, who sold the policy to [defendants], . . . is an agent under 
the terms of the law for [plaintiff]," such that Dellinger, by making 
representations to Rhyne as alleged therein, "has bound the plaintiff 
to coverage." Defendants also argued that Rhyne's affidavit created a 
second genuine issue of material fact, that being whether Policy 
Endorsement BG-G-074 492 was ever agreed to by defendants or ever 
delivered to defendants. Plaintiff's counsel responded by noting that 
she received Rhyne's affidavit in the mail one business day before the 
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hearing, and that Rhyne therein averred, for the first time, that Policy 
Endorsement BG-G-074 492 was not part of the insurance policy at 
issue and that he had no notice of its existence. In response to these 
averments, plaintiff's counsel procured a supplemental affidavit from 
Sumner late on the afternoon of the last business day before the hear- 
ing, which she tendered to the trial court during the hearing. The trial 
court received Sumner's supplemental affidavit over defendants' 
objection. Sumner's supplemental affidavit stated in pertinent part as 
follows: 

3. The 1995 policy issued by [plaintiff] to [defendants] included 
Endorsement BG-G-074 492. 

4. [Plaintiff's] 1995 policy was renewed by [defendants] each 
year through their agent, Jerry Dellinger, and always included 
Endorsement BG-G-074 492. 

6. [sic] For each renewal of coverage, Jackson Sumner & 
Associates physically mailed to Jerry Dellinger, the agent 
for [defendants], two complete copies of the insurance 
policy . . . . Endorsement BG-G-074 492 was included in each 
of the policies sent to Jerry Dellinger's office each year. 

7. The 1999 policy in effect at the time of the accident in this case 
contained Endorsement BG-G-074 492 as did all of policies 
issued to [defendants] since 1995. 

Thereafter, by order entered 30 April 2003, the trial court 
concluded "that there are no genuine issues of any material fact[] 
and . . . that the policy does not provide coverage for claims arising 
out of the Alabama boating accident[,]" and granted plaintiff's motion 
for summary judgment. From this order, defendants appeal. 

[I] By their first assignment of error, defendants contend the trial 
court abused its discretion by allowing plaintiff to submit Sumner's 
supplemental affidavit during the hearing on plaintiff's summary 
judgment motion, despite the fact that the affidavit was not served 
upon defendants prior to the hearing. Defendants argue plaintiff's 
failure to serve the affidavit prior to the day of the hearing constitutes 
reversible error. We disagree. 

This Court has stated that "[allthough affidavits in support of a 
motion for summary judgment are required by G.S. 1A-1, Rules 6(d) 
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and 56(c) to be filed and served with the motion, Rule 56(e) grants 
to the trial judge wide discretion to permit further affidavits to 
supplement those which have already been served." Rolling Fashion 
Mart, Inc. v. Mainor, 80 N.C. App. 213, 216, 341 S.E.2d 61, 63 
(1986) (citing Nationwide Mut. Ins. Co. v. Chantos, 21 N.C. App. 129, 
203 S.E.2d 421 (1974)); see also Chaplain v. Chaplain, 101 N.C. 
App. 557, 560, 400 S.E.2d 121, 122 (1991) ("The provision requir- 
ing service of materials before a hearing for summary judgment 
is not inviolable. Unserved materials are receivable within the 
court's discretion.") 

In the present case, plaintiff submitted Sumner's supplemental 
affidavit to rebut assertions made, for the first time, in Rhyne's affi- 
davit that Policy Endorsement BG-G-074 492 was not part of the 
insurance policy at issue and that Rhyne had no notice of its exist- 
ence. Plaintiff's counsel received Rhyne's affidavit on the afternoon 
of the last business day prior to the summary judgment hearing. When 
plaintiff tendered Sumner's supplemental affidavit during the hearing, 
the trial court received it "as a rebuttal to an allegation that was not 
previously made." Sumner's supplemental affidavit contained only six 
sentences which were not present in his original affidavit, and these 
six sentences specifically rebutted Rhyne's affidavit by stating that 
the 1995 policy contained Policy Endorsement BG-G-074 492, as did 
all subsequent renewals thereof, each of which was mailed to 
Dellinger as defendants' agent. On these facts, we discern no abuse of 
discretion in the trial court's admission or consideration of Sumner's 
supplemental affidavit. 

[2] By their second assignment of error, defendants contend the trial 
court erred in granting plaintiff's motion for summary judgment 
because a genuine issue of material fact existed as to whether Policy 
Endorsement BG-G-074 492 was part of the contract of insurance 
upon which plaintiff and defendants agreed.2 We find defendants' 
argument on this point persuasive. 

2. We note that defendants have set forth two assignments of error in the 
record on appeal: assignment of error number one, by which defendants except to 
admission of Sumner's supplemental affidavit, and assignment of error number 
two, which by which defendants except to the trial court's grant of sunlmary judg- 
ment "on the basis that the Defendants' pleadings, affidavits and other testimony 
show there to be a genuine issue of fact as to whether the Defendants agreed to, ron- 
sented to or even knew of a modification in their insurance contract excluding the 
insurance coverage at issue." We are not persuaded by plaintiff's assertion that de- 
fendants, by either the wording of their second assignment of error or the argu- 
ments advanced in their brief, have failed to preserve this issue for appeal pursuant to 
N.C.R. App. P. 10(a). 
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In a declaratory judgment action, summary judgment is properly 
granted "where 'the pleadings, depositions, answers to interrogato- 
ries, and admissions on file, together with the affidavits, if any, show 
that there is no genuine issue as to any material fact and that any 
party is entitled to a judgment as a matter of law.' " Williams v. Blue 
Cross Blue Shield of N.C., 357 N.C. 170, 178, 581 S.E.2d 415, 422 
(2003) (quoting N.C. Gen. Stat. 1A-1, Rule 56(c) (2003)). Our 
Supreme Court has stated that " 'an issue is genuine if it is supported 
by substantial evidence,' which is that amount of relevant evidence 
necessary to persuade a reasonable mind to accept a conclusion," 
Liberty Mut. Ins. Co. v. Pennington, 356 N.C. 571, 579, 573 S.E.2d 
118, 124 (2002) (citations and internal quotation marks omitted). 
Further, "an issue is material if the facts alleged would constitute a 
legal defense, or would affect the result of the action, or if its resolu- 
tion would prevent the party against whom it is resolved from pre- 
vailing in the action." Koontz v. City of Winston-Salem, 280 N.C. 513, 
518, 186 S.E.2d 897, 901 (1972). In order to defeat a motion for sum- 
mary judgment, the nonmoving party "must by affidavit, or other 
means provided in the Rules, set forth specific facts showing a gen- 
uine issue of fact for the jury; otherwise, 'summary judgment, if 
appropriate, shall be entered against [the nonmoving party].' " I n  re 
Will of McCauley, 356 N.C. 91, 101, 565 S.E.2d 88, 95 (2002) (quoting 
N.C. Gen. Stat. 5 1A-1, Rule 56(e)). "When considering a motion for 
summary judgment, the trial judge must view the presented evidence 
in a light most favorable to the nonmoving party." Dalton v. Camp, 
353 N.C. 647, 651, 548 S.E.2d 704, 707 (2001). 

In the present case, plaintiffs moved for summary judgment on 
the grounds that Policy Endorsement BG-G-074 492 excluded plaintiff 
from liability for acts committed by participants and others arising 
from the use of watercraft during fishing tournaments conducted by 
defendants. In support of its motion, plaintiff submitted affidavits 
averring that defendants' insurance policy included Policy Endorse- 
ment BG-G-074 492 and therefore covered only losses arising from 
defendants' "administrative functions during the tournament events 
and expressly excluded acts by tournament participants and others 
on the water[,]" and that Dellinger had no authority to make any con- 
trary representations to plaintiff. 

Defendants submitted the affidavit of Rhyne in opposition to 
plaintiff's motion for summary judgment. Rhyne avers therein that (1) 
Dellinger represented himself to be an agent of plaintiff; (2) Rhyne 
related to Dellinger the nature of defendants' business and told 
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Dellinger that he "wanted a liability policy . . . for protection from 
boating liability[;]" (3) Dellinger assured Rhyne that he could provide 
such a policy; (4) Rhyne read the original 1995 policy, and it did not 
contain Policy Endorsement BG-G-074 492; and (5) Rhyne never 
received notice of any subsequent addition of Policy Endorsement 
BG-G-074 492 to the policy. 

On these facts, we conclude that defendants have carried their 
burden of setting forth specific facts showing a genuine issue of 
material fact for the jury as to whether the contract for insurance 
agreed upon by the parties included Policy Endorsement BG-G-074 
492. Consequently, we reverse the trial court's grant of summary judg- 
ment in plaintiff's favor and remand to this case to the trial court for 
further proceedings. 

Reversed and remanded. 

Judges McGEE and McCULLOUGH concur. 

STATE O F  NORTH CAROLINA v. TANNA BARNARD SAKOBIE 

NO. COA03-1406 

(Filed 20 July 2004) 

Kidnapping- first-degree-minor-sex offender registration 
The trial court did not err in a first-degree kidnapping of a 

minor case by entering an amended judgment mandating that 
defendant be required upon release from the Department of 
Correction to register pursuant to the Sex Offender and Public 
Protection Registration Program under Article 27A, because: (1) 
registration pursuant to Article 27A is not a form of punishment 
unauthorized by Article XI, Section 1 of the North Carolina 
Constitution when Article 27A is a civil rather than a criminal 
remedy; (2) even though defendant contends the kidnapping 
was in furtherance of larceny of a vehicle, N.C.G.S. Q 14-208.6(1i) 
provides that an offense against a minor includes kidnapping 
pursuant to N.C.G.S. 3 14-39; (3) defendant's separate asportation 
or movement of the child was unnecessary to complete the 
offense of larceny of the vehicle as defendant already had pos- 
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session of the vehicle; and (4) based on the language of the in- 
dictment and the fact that defendant was found guilty of the 
crime for which she was indicted, it is unnecessary to remand the 
case for a specific finding concerning whether the kidnapping 
involved a minor. 

Appeal by defendant from an amended judgment dated 10 July 
2003 by Judge E. Lynn Johnson in Cumberland County Superior 
Court. Heard in the Court of Appeals 9 June 2004. 

Attorney General Roy Cooper, by Assistant Attorney General 
Ashby 7: Ray, for the State. 

Parish & Cooke, by James R. Parish, for defendant-appellant. 

BRYANT, Judge. 

Tanna Barnard Sakobie (defendant) appeals an amended judg- 
ment dated 10 July 2003 mandating defendant be required upon 
release from the Department of Correction to register pursuant to 
the Sex Offender and Public Protection Registration Programs 
(Article 27A). 

The evidence presented by the State at the underlying trial tend- 
ed to show the following: On 4 October 2000 at approximately 9:00 
p.m., Joi Rivers drove to a convenience store in her Chevrolet 
Cavalier to purchase soft drinks. Rivers' five-year-old son was a pas- 
senger in the vehicle. When Rivers stopped at the convenience store, 
she left her child in the front seat with the vehicle's engine running. 
While Rivers was inside the convenience store, defendant jumped 
into Rivers' vehicle and drove away with the child still sitting in the 
front seat. When Rivers reached the store counter to pay for her soft 
drinks, she did not see her parked vehicle and ran outside to discover 
both her vehicle and child were gone. Rivers began to scream and cry, 
and she went back into the convenience store. The store clerk tele- 
phoned the police. 

Defendant drove approximately six and a half miles to another 
convenience store where she exited the vehicle, pulled the child out 
of the vehicle, and forced him into the convenience store with her. 
Defendant told the child to stand at the counter and remain quiet. The 
child stayed at the counter, although crying, while defendant pur- 
chased a forty-ounce bottle of malt liquor. Defendant then grabbed 
the child's arm, pulling him out of the convenience store. 
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Defendant then drove to a mobile home, leaving the child in the 
vehicle while she obtained a bag from the occupants. Defendant then 
drove more than 12 miles into the countryside to the home of her 
friend Robert Johnson (Johnson). Several other individuals were also 
present on the premises on her arrival. Defendant went inside the 
mobile home to drink wine, again leaving the child outside in the ve- 
hicle for at least five to ten minutes. 

The child was crying and told Johnson he wanted to go where his 
mother was located. When defendant came out of the mobile home, 
Johnson said he would go with defendant to return the child to the 
child's mother. Defendant, however, refused Johnson's offer and 
drove off with the child. 

Around midnight, defendant drove approximately 4 miles to a 
mobile home where Vicky Ray (Ray) and Jerome Leak lived. The 
mobile home was in a rural area with only one trailer behind it and a 
house across the street. Ray's mobile home was approximately 12 
miles from the convenience store where the vehicle was initially 
taken and the child abducted. 

The lights were on inside the Ray's mobile home. Defendant 
parked twenty feet from the backdoor of the mobile home and told 
the child his mother was inside; however, the child responded that his 
mother did not visit trailers. Defendant thereafter unlocked the 
child's door and pushed him out of the vehicle. Able to hear a barking 
dog and feeling scared, the child nevertheless went to the backdoor 
of the mobile home and knocked. Defendant drove away while the 
child was knocking at the door. 

Upon opening her door, Ray found the child standing before her 
who repeatedly asked for his mother. Ray also observed a car turning 
out onto the main road. Because of cold weather conditions, Ray told 
the child to come inside her home. As Ray did not own a telephone or 
a vehicle and there were no other telephones within miles of the 
mobile home, she put the child to bed on her couch. Also, Ray told the 
child she would try to return him to his mother the following morn- 
ing. Defendant meanwhile returned to Johnson's residence where she 
continued to drink. 

At 2:45 a.m., Officer Garrett Gwin of the Hope Mills Police 
Department spotted defendant driving Rivers' vehicle. Officer Gwin 
stopped the vehicle and took the defendant into custody. On discov- 
ering the child was not in the vehicle, an extensive search for the 
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child was initiated. Defendant initially lead the officers to many dif- 
ferent locations in the search for the child but after an hour, lead the 
officers to Ray's trailer. The child was located inside the trailer and 
later returned to his mother. 

Defendant was charged with and convicted of first-degree kid- 
napping, felony larceny of a motor vehicle, and possession of a stolen 
vehicle. The trial court arrested judgment as to the charge of posses- 
sion of a stolen vehicle. Defendant was sentenced to 95-125 months 
imprisonment for first-degree kidnapping and 10-12 months impris- 
onment suspended with 24 months of supervised probation for felony 
larceny of a motor vehicle to run consecutively with the sentence of 
first-degree kidnapping. Defendant appealed her convictions, and this 
Court found no error as to the trial. State v. Sakobie, 157 N.C. App. 
275, 579 S.E.2d 125 (2003). 

On remand, the Department of Correction (DOC) referred this 
case to Cumberland County Superior Court for an amendment to the 
judgment, specifically for defendant to be designated and required 
upon release to register pursuant to Article 27A. Defendant appeared 
in open court on 10 July 2003. Over defendant's objection, the trial 
court found the offense to be a reportable conviction involving a 
minor pursuant to N.C. Gen. Stat. § 14-208.6 and amended the 
judgment in accordance therewith. Defendant filed notice of appeal 
on 18 July 2003. 

The issues on appeal are whether: (I) requiring a defendant to 
register pursuant to Article 27A is a form of punishment authorized 
by Article XI, Section 1 of the North Carolina Constitution; and (11) is 
unconstitutional as applied to the facts in this case. 

Purpose of Registry 

North Carolina enacted Article 27A (N.C. Gen. Stat. § 14-208.5 to 
.32) in 1995, which requires persons convicted of certain sex-related 
offenses and offenses against minors to register with law enforce- 
ment agencies. See 1995 N.C. Sess. Laws ch. 545, § 3 (Article 27A 
applies to all offenders convicted on or after 1 January 1996 and to all 
prior offenders released from prison on or after that date). The pur- 
pose of the Article is to prevent recidivism because "sex offenders 
often pose a high risk of engaging in sex offenses even after being 
released from incarceration or commitment and . . . protection of the 
public from sex offenders is of paramount governmental interest." 
N.C.G.S. § 14-208.5 (2003). In addition, the "General Assembly also 
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recognizes that persons who commit certain other types of offenses 
against minors, such as kidnapping, pose significant and unaccept- 
able threats to the public safety and welfare of the children in this 
State and that the protection of those children is of great govern- 
mental interest." Id. 

Pursuant to N.C. Gen. Stat. 5 14-208.7(a), "[a] person who is a 
State resident and who has a reportable conviction shall be required 
to maintain registration with the sheriff of the county where the per- 
son resides." N.C.G.S. $ 14-208.7(a) (2003). Residents who are 
released from a correctional institution must register with the sheriff 
of the county in which the offender resides "[wlithin 10 days of 
release," N.C. Gen. Stat. $ 14-208.7(a)(l) (2003), and registration must 
be maintained for ten years thereafter, N.C. Gen. Stat. § 14-208.7(a). 
A person who violates this requirement is guilty of a Class F felony. 
N.C.G.S. § 14-208.11 (2003). 

Defendant contends the trial court erred in designating her as a 
person required to register pursuant to N.C. Gen. Stat. # 14-208.5 et 
seq, because this form of punishment is not authorized by Article XI, 
Section 1 of the North Carolina Con~ti tut ion.~ 

In State v. White, 162 N.C. App. 183, 590 S.E.2d 448 (2004), this 
Court addressed a defendant's contention that the registration 
requirements provided in Article 27A constituted an ex post facto law 
because the requirements retroactively increased the punishment 
imposed as a result of his 1996 conviction for indecent liberties with 
a minor. In White, the defendant conceded that the U.S. Supreme 
Court had considered and rejected most of his arguments in Smith v. 
Doe, 538 U.S. 84, 155 L. Ed. 2d 164 (2003),2 but argued that North 
Carolina's registry law could be distinguished from the Alaska 
statutes analyzed in Smith. In reaching the conclusion that North 
Carolina's statute is not an unconstitutional ex post facto law, our 
Court noted: 

1. The following punishments only shall be known to the laws of this State: death, 
imprisonment, fines, suspension of a jail or prison term with or without condi- 
tions, restitution, community service, restraints on liberty, work programs, 
removal from office, and disqualification to hold and enjoy any office of honor, 
trust, or profit under this State. 

N.C. Const. art. XI, # 1. 

2 Smlth held that Alaska's sex-offender reglstrat~on law d ~ d  not \lolate the er 
post  facto p r o h ~ b ~ t ~ o n  of the federal const~tution because the law establ~shed a clr;d, 
non-pun~tlve regulatory reglme Intended to protect the pubhc 
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We must "ascertain whether the legislature meant the statute to 
establish 'civil' proceedings." If the intention of the legislature 
was to impose punishment, that ends the inquiry. If, however, the 
intention was to enact a regulatory scheme that is civil and non- 
punitive, we must further examine whether the statutory scheme 
is " 'so punitive either in purpose or effect as to negate [the 
State's] intention' to deem it 'civil.' " 

White, 162 N.C. App. at 192, 590 S.E.2d at 454 (alteration in original) 
(citations omitted). Our Court stated that we must first determine the 
intended purpose of the law. White, 162 N.C. App. at 192, 590 S.E.2d 
at 454. 

If the declared purpose was to enact a civil regulatory scheme, 
then the court determines whether either the purpose or effect is 
so punitive as to negate any intent to deem the scheme civil. In 
making this determination, " 'only the clearest proof will suffice 
to override legislative intent and transform what has been 
denominated a civil remedy into a criminal penalty.' " 

White, 162 N.C. App. at 192,590 S.E.2d at 454 (citations omitted). The 
White Court ultimately concluded that "the legislature did not intend 
that the provisions of Article 27A be punitive [and] . . . the effects of 
North Carolina's registration law do not negate the General 
Assembly's expressed civil intent and that retroactive application of 
Article 27A does not violate the prohibitions against ex post facto 
laws." White, 162 N.C. App. at 194-98, 590 S.E.2d at 455-58. 

Having previously determined that Article 27A is a civil and not a 
criminal remedy, this panel is not at liberty to revisit the issue. In the 
Matter of Appeal from Civil Penalty, 324 N.C. 373,384,379 S.E.2d 30, 
37 (1989) (stating "where a panel of the Court of Appeals has decided 
the same issue, albeit in a different case, a subsequent panel of the 
same court is bound by that precedent, unless it has been overturned 
by a higher court"). Accordingly, defendant's argument that registra- 
tion pursuant to Article 27A is a form of punishment not authorized 
by Article XI, Section 1 of the North Carolina Constitution must fail. 
This assignment of error is overruled. 

Next, defendant argues, as applied to the facts in this case, 
Article 27A is unconstitutional, and the facts of this case do not sup- 
port the trial court's designation of defendant's first-degree kidnap- 
ping conviction as a reportable conviction. 
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N.C. Gen. Stat. # 14-208.6(1i) states: " 'Offense against a minor' 
means any of the following offenses if the offense is committed 
against a minor, and the person committing the offense is not the 
minor's parent: G.S. 14-39 (kidnapping), G.S. 14-41 (abduction of chil- 
dren), and G.S. 14-43.3 (felonious restraint)." N.C.G.S. # 14-208.6(1i) 
(2003). Here, defendant was convicted of first-degree kidnapping pur- 
suant to N.C. Gen. Stat. # 14-39, but urges us to consider her argument 
that the purpose of the restraint and confinement was for the goal of 
facilitating the commission of larceny of a vehicle and possession of 
a stolen vehicle. Defendant further argues that because she commit- 
ted a "crime of opportunity" in taking the vehicle and did not have an 
intent to kidnap the child, Article 27A as applied to the facts of her 
case will not further the goal of requiring registration. 

The language of section 14-208.6(11) is clear and unambiguous: an 
offense against a minor includes kidnapping pursuant to N.C. Gen. 
Stat. § 14-39. "Where the language of a statute is clear and unambigu- 
ous, there is no room for judicial construction and the courts must 
construe the statute using its plain meaning." State 21. Cheek, 339 N.C. 
725, 728, 453 S.E.2d 862, 864 (1995). 

Although defendant argues that the kidnapping was in further- 
ance of the larceny of the vehicle, N.C. Gen. Stat. § 14-39 clearly 
states that a kidnapping occurring during the facilitation of a felony 
is encompassed in the ~ t a t u t e . ~  

Moreover, the facts reveal that after defendant took the vehicle, 
she drove approximately six and one-half miles to another conve- 
nience store, exited the vehicle, pulled the child out of the vehicle, 
and forced him into the convenience store with her. Defendant told 
the child to stand at the counter and remain quiet. The child stayed at 
the counter, although crying, while defendant purchased a forty- 
ounce bottle of malt liquor. Defendant then grabbed the child by the 
arm and pulled him back out of the convenience store. This separate 
asportation or movement of the child was therefore unnecessary to 

3. Any person who shall unlawfully confine, restrain, or remove from one place 
to another, any other person 16 years of age or over without the consent of 
such person, or any other person under the age of 16 years without the consent 
of a parent or legal custodian of such person, shall be guilty of kidnapping if 
such confinement, restraint or removal is for the purpose of: . . . Facilitating 
the commission of any felony or facilitating flight of any person following the 
commission of a felony. 

N.C.G.S. 5 14-39(a)(2) (2003). In the instant case, defendant was convicted of felony 
larceny of a motor vehicle. 
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complete the offense of larceny of the vehicle as defendant already 
had possession of the vehicle. 

Defendant argues this Court should remand the case to the trial 
court for a specific finding that the kidnapping involved a minor, 
because defendant was convicted of first-degree kidnapping on the 
theory she failed to release the child in a safe place. Whether a victim 
is released in a safe place goes to whether a defendant will be found 
guilty of first or second-degree kidnapping, and not to the underlying 
elements of kidnapping. N.C.G.S. Q 14-39(b) (2003). A defendant will 
be found guilty of kidnapping if the victim was either over the age of 
sixteen and did not give consent, or under the age of sixteen and 
the defendant did not have the consent of the victim's parent. 
N.C.G.S. Q 14-39(a). Here, defendant was indicted for kidnapping the 
child, who was "a person under the age of sixteen (16) years." Based 
on the language of the indictment and the fact that defendant was 
found guilty of the crime for which she was indicted, we find it unnec- 
essary to remand for a specific finding concerning whether the kid- 
napping involved a minor. The judgment of the trial court is 

Affirmed. 

Judges TYSON and STEELMAN concur. 

STATE O F  NORTH CAROLINA v. DAVID MICHAEL McQUEEN 

No. COA03-1251 

(Filed 20 July 2004) 

1. Criminal Law- motion for mistrial-objection sustained- 
curative instruction 

The trial court did not abuse its discretion in a felonious pos- 
session of stolen goods case by denying defendant's motion for a 
mistrial after a witness testified that he learned that defendant 
was in prison, because: (I) the trial court immediately sustained 
defendant's objection to the inadmissible evidence and granted 
his motion to strike; and (2) the trial court gave the jury a cura- 
tive instruction to disregard the statement. 
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2. Possession of Stolen Property- felonious possession of 
stolen goods-motion to dismiss-sufficiency of evi- 
dence-doctrine of recent possession 

The trial court did not err by denying defendant's motion to 
dismiss the charge of felonious possession of stolen goods even 
though defendant contends there was insufficient evidence to 
show that he knew or had reasonable grounds to believe that the 
generator he possessed had been stolen pursuant to a breaking 
and entering, because: (I) defendant's possession of the genera- 
tor shortly after its theft supported the instruction of the doctrine 
of recent possession; (2) defendant offered no explanation at trial 
for his possession of the stolen generator or his representation to 
another person that the generator belonged to him; and (3) from 
the evidence presented, the jury could have believed that defend- 
ant did not actually break into or enter the victim's storage shed, 
but was present and assisted in transporting the generator away 
from the victim's property or otherwise aided and abetted in the 
taking of the property. 

3. Sentencing- habitual felon-no contest plea 

Although defendant contends the trial court erred in a felo- 
nious possession of stolen goods case by accepting defendant's 
plea of no contest to the habitual felon charge, this assignment of 
error is dismissed because defendant's argument is based entirely 
upon his contention that the trial court erred by sentencing him 
for felonious possession of stolen goods, and the Court of 
Appeals already rejected that contention. 

Appeal by defendant from judgment entered 29 January 2003 by 
Judge Kenneth Crow in Superior Court, Pender County. Heard in the 
Court of Appeals 8 June 2004. 

Attorney General Roy Cooper, by  Assistant Attorney General 
J. Douglas Hill, for the State. 

Wil l iam D. Spence for defendant appellant. 

WYNN, Judge. 

Defendant David Michael McQueen appeals from judgment of the 
trial court entered upon a jury verdict finding him guilty of felonious 
possession of stolen goods, and upon his plea of no contest to habit- 
ual felon status. Defendant argues the trial court erred in denying his 
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motions for a mistrial and to dismiss the charges against him. 
Defendant further contends the trial court improperly sentenced him 
for felonious possession of stolen goods and habitual felon status. 
For the reasons hereafter stated, we find no error by the trial court. 

The State presented evidence at trial tending to show the follow- 
ing: Alfred Mott testified he owned a storage shed located on Mott 
Town Road in Atkinson, North Carolina, in which he stored an elec- 
tric generator. Mott described his machine as a 5200-watt "blue gen- 
erator" with a distinguishing scratch under the carburetor. Mott 
stated he had paid $900.00 for the generator, and that it was two years 
old. In the late afternoon of 29 September 2001, Mott observed 
Defendant walking by as he worked with the generator. At approxi- 
mately 6:00 p.m., Mott finished his work, placed the machine inside 
his storage shed, and locked the front door. The storage shed, how- 
ever, also contained double doors which did not lock, but were 
secured only by a board. Mott testified that "anybody [who] went in 
my shed.  . . would [have known] that's the way I lock[] it." 

When Mott returned to his storage shed the following morning, 
the electric generator was gone. The front door to the storage shed 
remained locked, but the double doors were not fully closed. He 
noticed automobile tracks approximately 120 feet away from the stor- 
age shed, but observed no markings on the ground to indicate the 
generator had been dragged. Mott testified that "it seemed like to me 
that [whoever broke into the storage shed] had to know what they 
[were] doing, because they didn't tear my door down." Mott further 
explained he was "puzzled in my mind how in the world one man can 
pick that big generator up and tote it that far, and all I could do was 
to move it." 

Defense counsel cross-examined Mott extensively regarding his 
cousin, Jerome Mott, who lived approximately two miles away from 
where the storage shed was located. Mott confirmed that Jerome was 
familiar with his storage shed and the method by which Mott secured 
the double doors. Mott denied having suspected Jerome of being 
involved in the disappearance of the generator, but testified that 
Jerome was acquainted with "people who receive stolen goods." 

After he discovered the generator missing, Mott summoned the 
sheriff's department, which located the generator several days later 
with the assistance of Noel Brooks. Brooks testified that Defendant 
came to his residence in the early morning hours of 30 September 
2001 with an electric generator. Defendant asked Brooks to loan him 
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one hundred dollars for one week and offered the. generator as col- 
lateral for the loan. Defendant told Brooks the generator belonged to 
him, and that he needed the money in order to have his automobile 
repaired. Brooks loaned Defendant the money and took the generator 
in exchange. Brooks suspected, however, that the generator was pos- 
sibly stolen and contacted a friend at the sheriff's department a few 
days later. Mott identified the generator given to Brooks by 
Defendant as the same generator taken from his storage shed. 

Doris Jacobs Herring testified on behalf of Defendant. Herring 
stated she and Defendant were installing carpet at their residence the 
evening of 29 September 2001, and that Defendant did not leave the 
house during that time. At 8:00 a.m. the following morning, Herring 
observed Jerome Mott approach Defendant while he was standing 
outside the residence and state, "I want to see you." Herring agreed 
that it was "unusual for [Jerome] to be there that early in the morn- 
ing." Herring shut the door of the residence and did not observe any 
further interaction between Defendant and Jerome. Defendant told 
Herring he was going to work and left the residence soon afterwards. 
Herring never saw Defendant with a generator. 

Defendant was indicted on charges of felonious breaking or 
entering, felonious larceny, felonious possession of stolen property, 
and habitual felon status. Upon conclusion of the evidence, the jury 
found Defendant not guilty of felonious breaking or entering, but 
guilty of felonious larceny and felonious possession of stolen goods. 
Defendant then entered a plea of no contest to habitual felon status. 
The trial court arrested judgment on the felonious larceny conviction 
and sentenced Defendant to an active minimum term of imprison- 
ment of eighty months, with a maximum term of 105 months. 
Defendant appealed. 

Defendant presents four assignments of error on appeal, arguing 
the trial court erred by (1) denying Defendant's motion for a mistrial; 
(2) denying Defendant's motion to dismiss the charges against him; 
(3) sentencing Defendant for felonious possession of stolen goods; 
and (4) sentencing Defendant for habitual felon status. We find no 
error by the trial court. 

[I] By his first assignment of error, Defendant argues the trial court 
erred in denying his motion for a mistrial after Mott testified that he 
"learned that [Defendant] was in prison." Defendant correctly notes 
that such evidence was inadmissible, and he contends Mott's state- 
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ment substantially and irreparably prejudiced his case in the minds of 
the jurors. In light of such prejudice, Defendant argues the trial court 
erred in failing to declare a mistrial, thereby entitling him to a new 
trial. We do not agree. 

The trial court must declare a mistrial upon the defendant's 
motion "if there occurs during the trial an error or legal defect in the 
proceedings, or conduct inside or outside the courtroom, resulting in 
substantial and irreparable prejudice to the defendant's case." N.C. 
Gen. Stat. 5 15A-1061 (2003). The decision to grant or deny the 
defendant's motion for a mistrial is discretionary, and such a decision 
"is to be given great deference because the trial court is in the best 
position to determine whether the degree of influence on the jury was 
irreparable." State v. Hill, 347 N.C. 275, 297, 493 S.E.2d 264, 276 
(1997), cert. denied, 523 US. 1142, 140 L. Ed. 2d 1099 (1998). A mis- 
trial should be declared only if there are serious improprieties mak- 
ing it impossible to reach a fair and impartial verdict. State v. 
MeCarver, 341 N.C. 364,383,462 S.E.2d 25,35-36 (1995), cert. denied, 
517 US. 1110, 134 L. Ed. 2d 482 (1996). "When a court withdraws 
incompetent evidence and instructs the jury not to consider it, any 
prejudice is ordinarily cured." State v. Walker, 319 N.C. 651, 655, 356 
S.E.2d 344, 346 (1987). Absent circumstances indicating otherwise, 
jurors are presumed to follow a trial court's instructions. MeCarver, 
341 N.C. at 384,462 S.E.2d at 36. 

In the instant case, the trial court immediately sustained 
Defendant's objection to the inadmissible evidence and granted his 
motion to strike. The trial court then instructed the jury that Mott's 
statement was "inappropriate [and] inadmissible," and stated that 
"you are not to consider in any way his statement when you adjudi- 
cate the facts in the case." In light of the trial court's curative instruc- 
tion, we conclude the trial court did not abuse its discretion in deny- 
ing Defendant's motion for a mistrial. State v. Morgan, 164 N.C. App. 
298,302, 595 S.E.2d 804, 808 (2004). 

[2] Defendant next argues the trial court erred in denying his motion 
to dismiss the charge of felonious possession of stolen goods at the 
close of the State's evidence and again at the close of all the evidence. 
Defendant contends the State presented insufficient evidence that he 
knew or had reasonable grounds to believe that the generator he pos- 
sessed had been stolen pursuant to a breaking and entering. 

The standard for ruling on a motion to dismiss is "whether 
there is substantial evidence (1) of each essential element of the 
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offense charged and (2) that defendant is the perpetrator of the 
offense." State v. Lynch, 327 N.C. 210, 215, 393 S.E.2d 811, 814 
(1990). Substantial evidence is "such relevant evidence as a reason- 
able mind might accept as adequate to support a conclusion." 
State v. Smith, 300 N.C. 71, 78-79, 265 S.E.2d 164, 169 (1980). The trial 
court must consider the evidence in the light most favorable to the 
State, giving the State the benefit of every reasonable inference 
that might be drawn therefrom. State v. Brown, 310 N.C. 563, 566, 
313 S.E.2d 585, 587 (1984). The test for sufficiency of the evidence is 
the same regardless of whether the evidence is circumstantial or 
direct. State v. Eamhardt, 307 N.C. 62, 68, 296 S.E.2d 649, 653 
(1982). We must therefore determine whether there was substantial 
evidence to support the essential elements of felonious possession of 
stolen property. 

The essential elements of felonious possession of stolen prop- 
erty are: ( I )  possession of personal property, (2) which was 
stolen pursuant to a breaking or entering, (3) the possessor knowing 
or having reasonable grounds to believe the property to have been 
stolen pursuant to a breaking or entering, and (4) the possessor act- 
ing with a dishonest purpose. See N.C. Gen. Stat. $ 3  14-71.1, 14-72(c) 
(2003); State v. Hargett, 148 N.C. App. 688, 691, 559 S.E.2d 282, 285 
(2002). Defendant takes issue with the third element, contending 
there was insufficient evidence to demonstrate that he knew or 
should have known the property had been stolen pursuant to a break- 
ing or entering. 

In order to show that Defendant knew or had reasonable grounds 
to believe the generator was stolen pursuant to a breaking or enter- 
ing, the State relied on the doctrine of recent possession. The doc- 
trine of recent possession is a rule of law creating the presumption 
that a person in possession of recently stolen property is guilty of its 
wrongful taking and of the unlawful entry associated with that taking. 
State v. Hamlet, 316 N.C. 41, 44-45, 340 S.E.2d 418, 420 (1986); State 
v. Walker, 86 N.C. App. 336, 338, 357 S.E.2d 384, 386 (1987), affirmed 
per curiam, 321 N.C. 593, 364 S.E.2d 141 (1988). " 'The presumption 
is strong or weak depending upon the circumstances of the case and 
the length of time intervening between the larceny of the goods and 
the discovery of them in the defendant's possession.' " Hamlet, 316 
N.C. at 44, 340 S.E.2d at 420 (quoting State v. Maines, 301 N.C. 669, 
673-74, 273 S.E.2d 289, 293 (1981)). "The presumption or inference 
arising from recent possession of stolen property 'is to be considered 
by the jury merely as an evidential fact, along with the other evidence 
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in the case, in determining whether the State has carried the burden 
of satisfying the jury beyond a reasonable doubt of the defendant's 
guilt.' " Maines, 301 N.C. at 674, 273 S.E.2d at 293 (quoting State v. 
Baker, 213 N.C. 524, 526, 196 S.E. 829, 830 (1938)). 

For the doctrine of recent possession to apply, the State must 
show: (I)  the property was stolen, (2) defendant had possession of 
the property, subject to his control and disposition to the exclusion of 
others, and (3) the possession was sufficiently recent after the prop- 
erty was stolen, as mere possession of stolen property is insufficient 
to raise a presumption of guilt. State v. Barnes, 345 N.C. 184,240,481 
S.E.2d 44, 75 (1997), cert. denied, 523 U.S. 1024, 140 L. Ed. 2d 473 
(1998); Hargett, 148 N.C. App. at 692, 559 S.E.2d at 285. As to recency, 
our Supreme Court has stated that 

[allthough the passage of time between the theft and the discov- 
ery of the property in a person's possession is a prime considera- 
tion in establishing whether property has recently been stolen, 
our North Carolina Courts have also recognized that the nature of 
the property is a factor in determining whether the recency is suf- 
ficient to raise a presumption of guilt. Thus, if the stolen property 
is of a type normally and frequently traded in lawful channels, a 
relatively brief time interval between the theft and the finding of 
an accused in possession is sufficient to preclude an inference of 
guilt from arising. Conversely, when the article is of a type not 
normally or frequently traded in lawful channels, then the infer- 
ence of guilt may arise after the passage of a longer period of time 
between the larceny of the goods and the finding of the goods in 
the accused's possession. 

Hamlet, 316 N.C. at 43-44, 340 S.E.2d at 420. 

Here, the State presented substantial evidence from which the 
jury could find that (1) the generator belonging to Mott was stolen 
from his storage shed pursuant to a breaking or entering; (2) 
Defendant offered and Brooks accepted the stolen generator as 
collateral for a $100.00 loan; and (3) Defendant was in exclusive pos- 
session of the stolen generator the morning following its theft. We 
conclude that Defendant's possession of the generator shortly after 
its theft supported the instruction of the doctrine of recent posses- 
sion and the denial of Defendant's motion to dismiss. See Hargett, 148 
N.C. App. at 691-92, 559 S.E.2d at 285 (upholding the use of the doc- 
trine of recent possession to show there was sufficient evidence that 
the defendant knew or should have known the property was stolen 
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pursuant to a breaking or entering in support of charge of felonious 
possession of stolen property). 

Defendant argues the doctrine of recent possession is inappli- 
cable to the crime of felonious possession of stolen property and 
cannot support his conviction. In a related argument, Defendant con- 
tends that, as the jury found him not guilty of breaking or entering, he 
could not be convicted of felonious possession of stolen property, 
because there was no evidence that he knew the property had been 
taken pursuant to a breaking or entering. We do not agree. 

Although the jury found Defendant not guilty of breaking or 
entering, it found him guilty of felonious larceny, a conviction later 
arrested by the trial court. Mott testified he believed only a person 
familiar with the storage shed would have known his method of 
securing the double doors, and he doubted a single man could have 
transported the generator without assistance. Defendant was in pos- 
session of the generator the morning following its theft, and he 
represented to Brooks that the generator belonged to him. Herring 
testified that Jerome Mott, a person familiar with Mott's storage shed, 
appeared at Defendant's residence earlier that same morning in order 
to talk to him, a circumstance Herring confirmed as unusual. 
Defendant offered no explanation at trial for his possession of the 
stolen generator or his representation to Brooks that the generator 
belonged to him. 

From the evidence presented, the jury could have believed that 
Defendant did not actually break into or enter Mott's storage shed, 
but was present and assisted in transporting the generator away from 
Mott's property, or otherwise aided and abetted in the taking of the 
property. See State v. Curry, 288 N.C. 312, 319, 218 S.E.2d 374, 378 
(1975) (upholding the defendant's conviction of felonious larceny 
where the jury acquitted the defendant of breaking or entering and 
holding that the jury's not guilty verdict on the breaking or entering 
count was not necessarily a finding by the jury that the larceny was 
not committed by the defendant pursuant to a breaking or entering, 
where there was evidence that the defendant aided and abetted two 
other men in a larceny they committed pursuant to a breaking or 
entering by them, but did not aid or abet them in the breaking or 
entering). Notably, the jury sent an inquiry to the trial court during 
deliberations requesting further instruction on whether the "defend- 
ant [had] to perpetrate the [breaking or entering] or just know the 
property was obtained through a [breaking or entering] . . . to be 
found guilty of felonious larceny[?]" From this inquiry and the ulti- 
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mate verdict, it is clear the jury believed Defendant did not perpetrate 
the breaking or entering, but that he nevertheless knew the generator 
had been stolen by means of a breaking or entering, and had partici- 
pated in its larceny. We conclude there was substantial evidence to 
support the jury's finding that Defendant was guilty of felonious pos- 
session of stolen property. 

[3] By his final assignment of error, Defendant contends the trial 
court erred in accepting a plea of no contest to the habitual felon 
charges. As Defendant's argument is based entirely upon his 
earlier contention that the trial court erred in sentencing him for 
felonious possession of stolen goods, we necessarily reject this 
assignment of error. 

In the judgment of the trial court we find, 

No error. 

Judges CALABRIA and LEVINSON concur. 

IN THE MATTER OF MATTHEW ZOLLICOFFER 

No. COA03-1387 

(Filed 20 July 2004) 

1. Mental Illness- involuntary commitment-hearsay 
information 

The trial court did not err by failing to dismiss the petition for 
involuntary commitment even though information contained in 
the affidavit and petition for involuntary commitment presented 
to the magistrate contained hearsay, because: (I)  the Court of 
Appeals has previously held that a magistrate may consider 
hearsay evidence as a basis for issuing an involuntary commit- 
ment custody order despite the pertinent statute's silence on the 
issue; (2) though any deprivation of a person's liberty through an 
involuntary commitment custody order is an intrusion on that 
person's liberties, our laws provide for a rapid and thorough 
review of this action; (3) the two psychological examinations and 
the hearing within 10 days of the initial detainment provides 
respondent with adequate assurance that he is not being improp- 
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erly detained; and (4) a hearing before a magistrate under 
N.C.G.S. Q 122C-261 upon a petition for the involuntary commit- 
ment of a person is a miscellaneous proceeding under Rule 1101, 
and the rules of evidence do not apply. 

2. Mental Illness- involuntary commitment-dangerous to self 
The trial court did not err in a mental illness hearing by find- 

ing as  a matter of law that respondent was dangerous to himself 
and did not fail to specifically state findings of fact in support of 
this conclusion, because the failure of a person to properly care 
for his medical needs, diet, grooming, and general affairs meets 
the test of dangerousness to self. 

Appeal by respondent from order entered 5 June 2003 by Judge J. 
Larry Senter in the District Court of Granville County. Heard in the 
Court of Appeals 26 May 2004. 

Willa G. Mills, for respondent-appellant. 

Attorney General Roy Cooper, by Assistant Attorney General 
Angel E. Gray, for the State. 

STEELMAN, Judge. 

Lori Lowder, mother of respondent, petitioned for the involuntary 
commitment of respondent pursuant to N.C. Gen. Stat. Q 122C-261 
(2003) on 27 May 2003. The affidavit and petition requesting respond- 
ent's commitment alleged that "the respondent had a history of men- 
tal illness;" that he was a diagnosed paranoid schizophrenic; that he 
"is not on medication at this time and when prescribed refused to 
take it;" that he "made threats to other residents [of his apartment 
complex] that he was going to kill them, and put his vehicle in reverse 
to try to back over some children;" that respondent "seemed very agi- 
tated" when he spoke with his grandfather; and that he refused to 
allow anyone in his apartment. Based on this petition, a magistrate 
signed an order involuntarily committing respondent for mental 
health examination. Respondent was examined by Dr. Nawab 
Alnaquib of Centerpoint Human Services on 27 May 2003. Dr. 
Alnaquib determined that respondent had been non-compliant with 
his required medications; that he had made "homicidal threats that he 
would attack residents and kill them;" and that he "would want to 
reverse his vehicle back on children and kill them." Dr. Alnaquib 
expressed the opinion that respondent was mentally ill, dangerous to 
himself and others, and should be admitted to John Umstead Hospital 
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for treatment. Respondent was sent to Umstead Hospital, and exam- 
ined by Dr. Rosario Hidalgo. Dr. Hildalgo diagnosed respondent as 
having chronic paranoid schizophrenia and as being non-compliant 
with treatments. She further determined that respondent was "having 
dangerous behavior towards self and others." Dr. Hidalgo admitted 
respondent for treatment at Umstead Hospital. 

A hearing was held on 5 June 2003 in the District Court of 
Granville County, before Judge Senter, pursuant to the provisions of 
N.C. Gen. Stat. 122C-267(a) (2003). Respondent moved to dismiss 
the proceedings based on insufficiency of the affidavit and petition 
for involuntary commitment. Judge Senter denied this motion. The 
State offered into evidence an affidavit from Dr. Catherine Soriano, 
respondent's attending physician at Umstead Hospital. The affidavit 
contained Dr. Soriano's opinion that respondent was not complying 
with his medication requirements; was not participating fully in his 
treatment; appeared paranoid; that she suspected he was withold- 
ing information about himself in an attempt to "expedite his release;" 
that he does not accept he is mentally ill; he requires inpatient treat- 
ment; and based on the behavior indicated in the petition, that he 
"may present a risk for danger to others" as well as himself. Dr. 
Soriano recommended ninety days of inpatient treatment. 
Respondent's mother testified that respondent "continued to get 
worse since his last admission." She further testified that respond- 
ent's apartment was in disarray, there were holes in the walls, his fur- 
niture was "destroyed," and his refrigerator was unplugged and 
empty. She further testified that she had repaired respondent's apart- 
ment two or three times in the past; that he had been evicted and had 
nowhere to live; that he had threatened her on one occasion; that 
respondent had been involuntarily committed on three previous occa- 
sions; and that his family had attempted to get respondent to attend 
outpatient treatment five different times. Respondent testified, and 
denied his mental illness, denied the threats at his apartment com- 
plex, and denied having caused the damage in his apartment. Judge 
Senter found that respondent was mentally ill and dangerous to him- 
self, and committed him to Umstead Hospital for a period not to 
exceed ninety days. Respondent appeals. 

[I] In respondent's first assignment of error he argues that the trial 
court erred by failing to dismiss the petition for involuntary commit- 
ment because some of the information contained in the affidavit and 
petition for involuntary commitment presented to the magistrate was 
hearsay. We disagree. 
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N.C.R. Evid. Rule 802 states that "hearsay is not admissible 
except as provided by statute or by these rules." N.C.R. Evid. Rule 
1101 exempts certain proceedings from the Rules of Evidence, 
including Rule 1101(b)(3), which exempts "Miscellaneous Proceed- 
ings." These miscellaneous proceedings include "Proceedings for 
extradition or rendition; first appearance before district court judge 
or probable cause hearing in criminal cases; sentencing, or granting 
or revoking probation; issuance of warrants for arrest, criminal sum- 
monses, and search warrants; proceedings with respect to release on 
bail or otherwise." N.C. Gen. Stat. # 122C-261 (2004) provides the 
authority for involuntary commitment for mentally ill persons not 
requiring immediate hospitalization. N.C. Gen. Stat. # 122C-261 states 
in pertinent part: 

(a) Anyone who has knowledge of an individual who is 
mentally ill and either (i) dangerous to self, as defined in 
G.S. 122C-3(11)a., or dangerous to others, as defined in G.S. 
122C-3(11)b., or (ii) in need of treatment in order to prevent fur- 
ther disability or deterioration that would predictably result in 
dangerousness, may appear before a clerk or assistant or deputy 
clerk of superior court or a magistrate and execute an affidavit to 
this effect, and petition the clerk or magistrate for issuance of an 
order to take the respondent into custody for examination by a 
physician or eligible psychologist. The affidavit shall include the 
facts on which the affiant's opinion is based. 

(b) If the clerk or magistrate finds reasonable grounds  to 
believe that the facts alleged in the affidavit are true and that the 
respondent is probably mentally ill and either (i) dangerous to 
self, as defined in G.S. 122C-3(11)a., or dangerous to others, as 
defined in G.S. 122C-3(11)b., or (ii) in need of treatment in order 
to prevent further disability or deterioration that would pre- 
dictably result in dangerousness, the clerk or magistrate shall 
issue an order to a law enforcement officer or any other person 
authorized under G.S. 122C-251 to take the respondent into cus- 
tody for examination by a physician or eligible psychologist. 

(emphasis added). N.C. Gen. Stat. # 122C-261 does not expressly state 
whether the affiant's knowledge must be based on personal knowl- 
edge or whether it can be in whole or in part based upon hearsay. This 
Court has determined that a person facing involuntary commitment 
"is entitled to the safeguard of a determination by a neutral officer of 
the court that reasonable grounds exist for his original detention just 
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as he would be if he were to be deprived of liberty in a criminal con- 
text." In  re Reed, 39 N.C. App. 227, 229, 249 S.E.2d 864, 866 (1978) 
(This opinion was written under the former involuntary commitment 
statute N.C. Gen. Stat. # 122-58.3). " 'Reasonable grounds' has been 
found to be synonymous with 'probable cause[.]' " Id. citing State v. 
Shore, 285 N.C. 328, 204 S.E.2d 682 (1974). We find that the require- 
ments for a custody order under N.C. Gen. Stat. § 122C-261 are anal- 
ogous to those where a criminal suspect is subject to loss of liberty 
through the issuance of a warrant for arrest. In both instances a mag- 
istrate or other approved official must find probable cause (though 
under N.C. Gen. Stat. § 122C-261 the synonymous term reasonable 
grounds is used) supporting the issuance of the order or warrant. In 
both cases the magistrate has the power to deprive a person of his 
liberty pending a more thorough and demanding determination of 
the evidence against him. As our Supreme Court has stated in the 
criminal context: 

Probable cause "does not mean actual and positive cause, nor 
does it import absolute certainty. The determination of the exist- 
ence of probable cause is not concerned with the question of 
whether the offense charged has been committed in fact, or 
whether the accused is guilty or innocent, but only with whether 
the affiant has reasonable grounds for [his] belief. 

State v. Campbell, 282 N.C. 125, 129, 191 S.E.2d 752, 756 (1972) (cita- 
tion omitted). "The affidavit may be based on hearsay information 
and need not reflect the direct personal observations of the affiant[.]" 
Id. (This discussion was in the context of a challenge to a search war- 
rant. However, the probable cause requirements for the issuance of a 
search warrant and an arrest warrant are the same. State v. Harvey, 
281 N.C. 1, 187 S.E.2d 706 (1972)). 

Hearsay evidence is sufficient to support an affidavit supporting 
an arrest warrant, even though not admissible to prove guilt at trial 
because: "There is a large difference between the two things to be 
proved [guilt and probable cause], as well as between the tribunals 
which determine them, and therefore a like difference in the quanta 
and modes of proof required to establish them." Jones v. United 
States, 362 U.S. 257, 270, 4 L. Ed. 2d 697, HR14 (1960) Overruled on 
other grounds by United States v. Salvucci, 448 US. 83, 65 L. Ed. 2d 
619 (1980) (citing Brinegar v. United States, 338 U.S. 160, 172, 93 
L. Ed. 1879 (1949); N.C. Gen. Stat. 1101(b)(3). 
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In I n  re Hernandez, 46 N.C. App. 265, 270, 264 S.E.2d 780, 783 
(1980) this Court held that a magistrate could rely on hearsay 
evidence presented by a police officer to issue a custody order for 
involuntary commitment. Hemandez was decided under former 
N.C. Gen. Stat. 5 122-58.18 pertaining to law enforcement officers 
who take mentally ill persons into custody. Former N.C. Gen. Stat. 
§ 122-58-18 required the law enforcement officer to execute an affi- 
davit under former N.C. Gen. Stat. # 122-58.3. Former N.C. Gen. Stat. 
Q 122-58.3(a) provided: 

Any person who has knowledge of a mentally ill or inebriate per- 
son who is imminently dangerous to himself or others . . . may 
appear before a clerk or assistant or deputy clerk of superior 
court or a magistrate of district court and execute an affidavit to 
this effect and petition the clerk or magistrate for issuance of an 
order to take the respondent into custody for examination by a 
qualified physician. The affidavit shall include the facts on which 
the affiant's opinion is based. 

This Court in Hernandez reasoned in support of its ruling, "the legis- 
lature has provided further protection for the respondent in circum- 
stances such as the one before us by requiring that a hearing shall be 
held in district court within ten days of the day the respondent is 
taken into custody, at which time the legislature has made adequate 
provision for protection of the respondent's rights." Hemandez, 46 
N.C. App. at 269, 264 S.E.2d at 782. This Court has thus previously 
held that a magistrate may consider hearsay evidence as a basis for 
issuing an involuntary commitment custody order, despite the 
statute's silence on the issue. 

Our current law is quite similar to that under which Hernandez 
was decided. Within a reasonable time after a respondent subject 
to an involuntary commitment order of a magistrate is taken in cus- 
tody, he must be transported to an approved facility. N.C. Gen. Stat. 
Q 122C-263 (2003). Within 24 hours of arrival at the facility, he must 
be examined by a physician or eligible psychologist. Id.  If the physi- 
cian or eligible psychologist makes a determination that the respond- 
ent is a danger to self or others, he shall recommend inpatient treat- 
ment. Id. At a time no later than the next business day following 
the finding of dangerousness to self or others under N.C. Gen. Stat. 
3 l22C-263, the respondent must be examined a second time by a 
physician, and if the respondent is again determined to be a danger 
to self or others, he will be detained pending a full hearing before 
the district court. N.C. Gen. Stat. Q 122C-266 (2003). The hearing shall 
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be held within 10 days of respondent's being taken into custody. N.C. 
Gen. Stat. 8 122C-268 (2003). 

Though any deprivation of a person's liberty through an involun- 
tary commitment custody order is an intrusion on that person's liber- 
ties, our laws provide for a rapid and thorough review of this action. 
We must strike a balance between the intrusion on personal liberty 
and the need for an efficient method of protecting the public from 
those who may be dangerous to either themselves or others due to 
mental illness. It is reasonable in both the criminal and involuntary 
commitment contexts to allow magistrates and other approved offi- 
cials to order a brief detention based on hearsay evidence, provided 
there is a mechanism in place to review the detainment within a rea- 
sonable period of time. The two psychological examinations and the 
hearing within 10 days of the initial detainment in this context pro- 
vides respondent with adequate assurance that he is not being 
improperly detained. 

We hold that a hearing before a magistrate under N.C. Gen. Stat. 
$ 122C-261 upon a petition for the involuntary commitment of a per- 
son is a "miscellaneous proceeding" under Rule 1101, and the rules of 
evidence do not apply. This assignment of error is without merit. 

[2] In respondent's second and third assignments of error he argues 
the trial court erred by finding as a matter of law that respondent was 
dangerous to himself, because the evidence was insufficient to sup- 
port that finding, and the trial court failed to specifically state find- 
ings of fact in support of this conclusion. We disagree. 

N.C. Gen. Stat. $ 122C-271(b)(2) (2003) states: "If the court finds 
by clear, cogent, and convincing evidence that the respondent is men- 
tally ill and is dangerous to self, as defined in G.S. 122C-3(11)a., or 
others, as defined in G.S. 122C-3(11)b., it may order inpatient com- 
mitment at a 24-hour facility described in G.S. 122C-252 for a period 
not in excess of 90 days." "The trier of fact alone must determine 
whether the evidence presented is clear, cogent and convincing. Our 
only function on appeal is to determine whether there was any com- 
petent evidence to support the factual findings made." I n  r e  Medlin,  
59 N.C. App. 33, 36, 295 S.E.2d 604, 606 (1982) (This opinion was 
decided under the now repealed N.C. Gen. Stat. # 122-58.7(i)). 

Respondent does not contest the conclusion that he is mentally 
ill, he only contests the conclusion that he presents a danger to him- 
self. Judge Senter's involuntary commitment order incorporates Dr. 
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Soriano's examination and recommendation of 3 June 2003 in his 
findings of fact. In Dr. Soriano's recommendation she states that 
respondent has a history of chronic paranoid schizophrenia, that 
respondent admits to medicinal non-compliance which puts him "at 
high risk for mental deterioration," that respondent does not cooper- 
ate with his treatment team, and that he "requires inpatient rehabili- 
tation to educate him about his illness and prevent mental decline." 
These findings of fact were not objected to in respondent's assign- 
ments of error, thus they are binding on appeal. 

"We have held specifically that the failure of a person to properly 
care for hisher medical needs, diet, grooming and general affairs 
meets the test of dangerousness to self." In re Lowery, 110 N.C. App. 
67, 72, 428 S.E.2d 861, 864 (1993) (citation omitted). Judge Senter's 
findings of fact support his conclusion of law that respondent is dan- 
gerous to himself. These assignments of error are without merit. 

AFFIRMED. 

Judges TYSON and BRYANT concur. 

HARRY EUGENE VAUGHN, EMPLOYEE, PLAINTIFF V. INSULATING SERVICES, EMPLOYER, 
TRAVELERS INSURANCE, USF&G (HARTFORD), KEMPER, ROYAL INSUR- 
ANCE, MASSACHUSETTS BAY, AETNA LIFE & CASUALTY, AND HARLEYSVILLE 
MUTUAL INSURANCE, CARRIERS, DEFENDANTS 

(Filed 20 July 2004) 

Workers' Compensation- asbestosis-last injurious expo- 
sure-failure to meet burden of proof 

The Industrial Commission did not err by denying plaintiff's 
claim for compensation for asbestosis on the ground that plaintiff 
did not meet his burden of proof that he was last injuriously 
exposed to the hazards of asbestos during his employment with 
defendant-employer where (I) the Commission did not improp- 
erly require plaintiff to produce scientific or medical evidence of 
exposure to asbestos for the relevant time period while employed 
by defendant but merely noted that there was no such evidence; 
(2) the Commission did not improperly require plaintiff to prove 
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that his asbestosis was contracted while he was employed by 
defendant but merely noted that plaintiff's asbestosis was not 
proof of exposure while in the employ of defendant since he was 
exposed to asbestos prior to that employment; and (3) the evi- 
dence supported the Commission's determination that plaintiff's 
testimony that he was exposed to asbestos on at least 30 days in 
a consecutive seven-month period while working for defendant 
was not credible because such testimony was inconsistent with 
plaintiff's behavior and reports to his doctors, and plaintiff's 
other testimony showed that he did not know when or if he was 
exposed to asbestos while working for defendant. 

Appeal by plaintiff from Opinion and Award entered 27 March 
2003 by the North Carolina Industrial Commission. Heard in the Court 
of Appeals 4 March 2004. 

Wallace and Graham, PA., by Richard L. Huffman, for 
plaintiff-appellant. 

Cranfill, Sumner, & Hartzog, L.L.P, by Amanda L. Kims for 
defendant-appellees Insulating Services, Inc. and U S M G  (the 
Hartford); Hedrick, Eatman, Garner & Kincheloe, L.L.4 by 
Jeffrey A. Kadis for defendant-appellees Insulating Services, 
Inc. and the Kemper Group; John l? Morris and Roberta S. 
Sperry for defendant-appellees Insulating Services, Inc. and 
Hanover Insurance Company (Massachusetts Bay Insurance); 
Stiles, Byrum, & Horne, by Henry C. B y m m ,  Jr., for defendant- 
appellees Insulating Services, Inc. and Harleysville Insurance 
Company; Alala, Mullen, Holland, & Cooper, PA., by J. Reid 
McGraw, Jr. for defendant-appellees Insulating Services, Inc. 
and The Travelers Insurance; and McAngus, Goudelock, & 
Courie, PL.L.C., by Andrew R. Ussery and Daniel B. Eller for 
defendant-appellees Insulating Services, Inc. and Royal 
Insurance. 

STEELMAN, Judge. 

Harry Eugene Vaughn ("plaintiff') appeals an opinion and award 
of the North Carolina Industrial Commission ("the Commission") 
denying his claim for compensation for an alleged occupational dis- 
ease. For the reasons discussed herein, we affirm. 

At the time of the hearing before the deputy commissioner, plain- 
tiff was sixty-four years old. He completed his education through the 
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eighth grade, and he received a GED during his military service. 
Plaintiff began working in the insulation industry in 1952. He contin- 
ued working in the insulation business until 1959, at which time he 
joined the Army. The majority of the work plaintiff performed 
between 1952 and 1959 involved insulation containing asbestos. 
Plaintiff left the Army in 1980 and subsequently worked for various 
insulation companies. 

Plaintiff began his employment with Insulating Services, Inc. 
("defendant-employer") in 1983. He worked for defendant-employer 
until his retirement in February 2000. Plaintiff spent much of his time 
working at a facility in Charlotte that is now owned by B.F. Goodrich 
("the Goodrich plant"). Plaintiff's duties for defendant-employer 
included installation of insulation for repair work and new construc- 
tion at the Goodrich plant and other locations. Surveys conducted at 
the Goodrich plant in 1991, 1995 and 1998 indicated that there were 
areas within the plant where asbestos existed. 

Plaintiff was examined on 12 April 1996 by Dr. Douglas G. Kelling, 
the examining physician for the Industrial Commission's Advisory 
Medical Committee. Plaintiff provided Dr. Kelling with a written 
employment history, which indicated that he worked as an insulator 
from 1954 until 1982, during which time he was exposed to asbestos 
without benefit of a respirator. 

Plaintiff did not mention any specific exposure to asbestos dur- 
ing his employment with defendant-employer. Dr. Kelling diagnosed 
plaintiff with asbestosis. 

Plaintiff was also examined by Dr. Patrick Kelly, a Board certified 
pulmonologist, on 19 November 1999. Dr. Kelly noted that "[plaintiff] 
reports exposure to asbestos [during his employment with defendant- 
employer] although it is somewhat unclear exactly in what form." 
Plaintiff did not advise Dr. Kelly of any specific incidents of exposure 
to asbestos dust while 'working for defendant-employer. Dr. Kelly 
diagnosed plaintiff with asbestosis. 

On 16 May 1997, plaintiff filed a Form 18B alleging asbestosis and 
seeking workers' compensation benefits from defendant-employer. 
The carriers are the insurance companies that provided worker's 
compensation insurance for employer during the course of plaintiff's 
employment. Defendants denied liability. 



472 IN THE COURT OF APPEALS 

VAUGHN v. INSULATING SERVS. 

1165 N.C. App. 469 (2004)] 

In an opinion and award filed 27 March 2003, the Commission 
denied plaintiff's claim for compensation. Plaintiff gave notice of 
appeal to this Court on 4 April 2003. 

On appeal of an opinion and award by the Industrial Commission, 
this Court is "limited to reviewing whether any competent evidence 
supports the Commission's findings of fact and whether the findings 
of fact support the Commission's conclusions of law." Deese v. 
Champion Int'l Corp., 352 N.C. 109, 116, 530 S.E.2d 549, 553 (2000). 
Evidence tending to support the plaintiff's claim is to be viewed in the 
light most favorable to the plaintiff. Adarns v. AVX Corp., 349 N.C. 
676, 681, 509 S.E.2d 411, 414 (1998), reh'g denied, 350 N.C. 108, 532 
S.E.2d 522 (1999). However, if there is any evidence in the record to 
support a finding of fact by the Commission, it is conclusive on 
appeal, even if there is substantial evidence to the contrary. Id. 
Moreover, the Commission is the sole judge of the credibility of wit- 
nesses and the weight to be given the evidence. Russell v. Lowes 
Prod. Distr., 108 N.C. App. 762, 765,425 S.E.2d 454, 457 (1993). 

In his first assignment of error, plaintiff argues the Commis- 
sion used the incorrect legal standard to determine if plaintiff was 
injuriously exposed to asbestos while employed by Insulating 
Services. We disagree. 

N.C. Gen. Stat. # 97-57 (2003) states: 

In any case where compensation is payable for an occupational 
disease, the employer in whose employment the employee 
was last injuriously exposed to the hazards of such disease, 
and the insurance carrier, if any which was on the risk when 
the employee was so last exposed under such employer, shall 
be liable. 

The statute goes on to explain the phrase "last injuriously exposed" 
in the context of asbestosis claims: 

For the purpose of this section when an employee has been 
exposed to the hazards of asbestosis or silicosis for as much as 
30 working days, or parts thereof, within seven consecutive cal- 
endar months, such exposure shall be deemed injurious but any 
less exposure shall not be deemed injurious . . . . 

Id. To recover under this statute, the plaintiff must show: (I)  that he 
has a compensable occupational disease and (2) that he was "last 
injuriously exposed to the hazards of such disease" in defendant- 
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employer's employment. Rutledge v. 72Lltex CoqdKings Yam, 308 
N.C. 85,88, 301 S.E.2d 359,362 (1983). 

The plaintiff contends that the Commission made four errors of 
law in coming to its conclusions. First, plaintiff argues the 
Commission improperly required him to produce scientific or med- 
ical evidence of exposure to asbestos for the relevant time period 
while in defendant's employ. Plaintiff is correct that there is no need 
for such expert testimony. Austin v. Continental General Tire, 141 
N.C. App. 397, 404, 540 S.E.2d 824, 829 (2000), rev'd on other 
grounds, 354 N.C. 344, 553 S.E.2d 680 (2001). In addressing the is- 
sue of producing scientific evidence of exposure to toxic substances, 
this Court stated: 

It is unreasonable to assume that the legislature intended an 
employee to bear the burden of making [toxicity] measurements 
during his employment in order to lay the groundwork for a 
worker's compensation claim. Such an interpretation of the 
statute would make it virtually impossible for an employee to 
successfully bring suit for compensation . . . due to the difficulty 
he would encounter in attempting to make measurements of 
[toxic airborne substances] on his employer's premises. A con- 
struction of the statute which defeats its purpose . . . would be 
irrational and will not be adopted by this Court. 

Id., citing Gay v. J.P Stevens & Co., 79 N.C. App. 324, 333-34, 339 
S.E.2d 490, 496 (quoting McCuiston v. Addressograph-Multigraph 
Corp., 308 N.C. 665, 668, 303 S.E.2d 795, 797 (1983)). This does 
not mean, however, that the Commission cannot consider expert 
testimony, or the lack thereof, along with lay testimony, in weigh- 
ing the evidence and determining whether claimant has met his 
burden of proof. 

Plaintiff has the burden of proving his claim by the "greater 
weight of the evidence" or by a "preponderance of the evidence." 
Phillips v. U.S. Air, 120 N.C. App. 538, 541, 463 S.E.2d 259, 261 
(1995). Thus, the plaintiff must present credible evidence of exposure 
sufficient to prove that he was last injuriously exposed while working 
for the defendant-employer. 

Second, plaintiff argues that the Commission improperly deter- 
mined that his asbestosis was caused by exposure prior to his 
employment with defendant. With regard to the issues of the extent 
of exposure, prior exposure and causation, this Court has said that 
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"last injurious exposure" did not have to cause or even significantly 
contribute to a claimant's disease, rather it is sufficient for it to be "an 
exposure which proximately augmented the disease to any extent, 
however slight." Cain v. Guyton, 79 N.C. App. 696, 701, 340 S.E.2d 
501, 505, aff'd 318 N.C. 410, 348 S.E.2d 595 (1986), quoting Rutledge, 
308 N.C. at 89, 301 S.E.2d at 362-63. Therefore it is not necessary for 
plaintiff to prove what caused his asbestosis, or where he contracted 
it. He must simply prove that he has asbestosis, and that the last place 
of employment where he was exposed to asbestos on at least 30 sep- 
arate days within a consecutive seven month period was with the 
defendant-employer. Prior exposure may be relevant when actual 
exposure to asbestos in a defendant's employ is in question. If a plain- 
tiff has not been exposed in prior employment, and has asbestosis, 
then that could give rise to an inference that he was exposed (and last 
injuriously exposed) while working for defendant-employer. 

Third, plaintiff argues that the Commission erred in refusing 
to rely on inferences that can be drawn from the evidence. As 
stated above, the Commission is the sole determiner of the credibil- 
ity of the witnesses, and the weight to be given to the evidence. The 
Commission must then make a determination considering the evi- 
dence in the light most favorable to the plaintiff. This does not 
mean, however, that the Commission must accept as true all evidence 
favoring plaintiff and make all inferences that support plaintiff's 
claim. It is up to the Commission to make the final determination in 
weighing the evidence. "Indeed the Commission is required to evalu- 
ate the credibility of the evidence and reject any evidence it finds as 
not convincing." Phillips, 120 N.C. App. at 542, 463 S.E.2d at 262. The 
plaintiff must present credible evidence of exposure sufficient to 
prove that he was last injuriously exposed while working for the 
defendant-employer. 

Finally, plaintiff argues that the Commission placed an impossi- 
ble burden on him to prove his case. As previously stated, "The 
degree of proof required of a party plaintiff under the Act is the 
'greater weight' of the evidence or 'preponderance' of the evidence." 
Id at 541, 463 S.E.2d at 261. 

The Commission found the plaintiff's testimony that he was regu- 
larly exposed to asbestos in defendant's employ over the relevant 
period not to be credible, and thus afforded it little weight. It based 
its finding on inconsistencies between plaintiff's testimony and "his 
behavior and reports to his doctors." The Commission found that 
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even if it afforded the plaintiff's own testimony greater weight, this 
testimony was not sufficient to meet plaintiff's burden of proof: 

The only testimony on this issue came from plaintiff when he 
described working at the tank farm at the Goodrich plant in 1996. 
Plaintiff testified that he worked in that area for a month and a 
half or two months, and that asbestos abatement crews were 
later called in 1999 to work in those areas. Plaintiff believed that 
he was exposed to asbestos when he worked on the tanks 
because the asbestos abatement crews, with their plastic tents, 
were called to work there later. On further clarification of this 
potential exposure, plaintiff explained that he worked nearly 40 
tanks in the tank farm for "almost a month and a half' and that he 
later saw- the asbestos abatement tents on two of the tanks. 
During this time period plaintiff was working four days per week, 
and thus a month and a half would have consisted of 24 to 28 
days. Two months at four days a week would amount to about 32 
days. Even assuming that plaintiff's testimony is true, and that 
two of the tanks had asbestos as indicated by subsequent work by 
an abatement crew, at the average rate of completing one to two 
tanks per day, plaintiff's testimony does not establish 30 days of 
exposure within a seven consecutive month period. Furthermore, 
exposure to asbestos during employment with defendant- 
employer cannot be assumed from plaintiff's diagnosis of 
asbestosis, because plaintiff's exposure to asbestos before his 
employment with defendant-employer was sufficient to cause the 
disease. The greater weight of the credible evidence is that plain- 
tiff was not exposed to the hazards of asbestos for 30 or more 
working days during a seven consecutive month period while 
working for defendant-employer. 

There is competent evidence in the record to support the 
Commission's findings. Although plaintiff was employed by defend- 
ant-employer when he was examined by Dr. Kelling, plaintiff never 
mentioned any potential exposure to asbestos during his examina- 
tion. Moreover, plaintiff's own testimony shows that he did not know 
when or if he was exposed to asbestos while working for defendant- 
employer. Consequently, the Commission, as the sole judge of credi- 
bility, determined that plaintiff's testimony that he was exposed on at 
least 30 days in a consecutive seven month period in 1996 while work- 
ing for defendant-employer was entitled to little weight. 

Based on the Commission's findings of fact, we conclude that 
the Commission applied the correct standard under N.C. Gen. Stat. 
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Q 97-57 in determining plaintiff did not meet his burden of proving last 
injurious exposure under N.C. Gen. Stat. § 97-57. 

The Commission did not require plaintiff to submit scientific or 
medical testimony, it merely noted that there was none. The 
Commission did not improperly require that plaintiff prove his 
asbestosis was contracted while employed by defendant-employer, 
it merely noted that plaintiff's asbestosis was not proof of exposure 
while in the employ of defendant-employer since he was exposed 
prior to that employment. The Commission was not required to make 
inferences supporting plaintiff's position if it determined the evi- 
dence was not credible. Finally, there is nothing in the record to sup- 
port plaintiff's contention that he was held to an "impossible burden." 
The record supports the Commission's conclusion that plaintiff failed 
to prove his claim by a preponderance of the evidence. 

In the instant case, the Commission found that plaintiff did 
not meet his burden of proof that he was last injuriously exposed 
to the hazards of asbestosis during his employment with defendant- 
employer. There is credible evidence to support the Commis- 
sion's findings, thus, its denial of compensation under N.C. Gen. Stat. 
5 97-57 must be affirmed. 

Having determined that there is competent evidence in the record 
to support the Commission's findings of fact, and that those findings 
of fact support it's conclusions of law that plaintiff was not last inju- 
riously exposed to the hazards of asbestosis while employed by 
defendant-employer, we need not reach plaintiffs remaining assign- 
ments of error. 

AFFIRMED. 

Judges McGEE and CALABRIA concur. 



IN THE COURT OF APPEALS 477 

HENDERSON v. HENDERSON 

1165, N.C. App. 477 (2004j1 

ANGELA MARIA HENDERSON  NO^ ANGELA MARIA WHITE), PLAINTIFF V. 

JAMES BRYANT HENDERSON, DEFENDANT 

No. COA03-980 

(Filed 20 July 2004) 

1. Appeal and Error- preservation of issues-failure t o  
make argument 

Plaintiff's two assignments of error that she failed to argue in 
her brief are deemed abandoned pursuant to N.C. R. App. P. 
28(b)(5). 

2. Child Support, Custody, and Visitation- child support- 
modification 

The trial court erred by modifying plaintiff mother's child 
support obligation where such a modification was not requested 
by the parties, because: (1) the only issue before the trial court 
was whether primary custody of the minor child would remain 
with defendant or be awarded to plaintiff; and (2) there was no 
motion before the court seeking to modify child support. 

Judge TYSON dissenting. 

Appeal by plaintiff from judgment entered 27 February 2003 by 
Judge Daniel F. Finch in Granville County District Court. Heard in the 
Court of Appeals 21 April 2004. 

John M. Dunlow, attorney for plaintif$ 

Cumin & Dutra, LLT: by Thomas L. Currin and Amy R. Edge 
for defendant. 

TIMMONS-GOODSON, Judge. 

Angela Maria Henderson ("plaintiff") appeals the trial court's 
judgment ordering her to pay $488 per month in child support to 
James Bryant Henderson ("defendant"). For the reasons stated 
herein, we vacate the judgment in part and remand the case to the 
trial court. 

The factual and procedural history of this case is as follows: 
Plaintiff and defendant were married from 1 September 1984 to 7 
March 1995. Their daughter, Michelle Wade Henderson ("Michelle"), 
was born on 30 November 1990. When the parties divorced, the trial 
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court ordered that the parties share joint custody of Michelle, and 
that her primary residence be with defendant. Plaintiff was ordered 
to pay $100 per month in child support to defendant. In December 
2001, defendant became engaged to a woman living in California. 
Defendant and his fiancee agreed that defendant would move to 
California. In January 2002, defendant informed plaintiff that he 
intended to move to California at the end of the school year, and he 
planned to take Michelle with him. 

On 26 February 2002, plaintiff filed a Motion in the Cause seeking 
modification of the "custodial arrangements" and containing the fol- 
lowing prayers for relief: 

1. That the Court enter an Order granting the Plaintiff and 
Defendant joint custody of the minor child, Michelle Wade 
Henderson, and award primary residence to the Plaintiff and 
visitation with the Defendant. 

2. That the Court enter a preliminary injunction enjoining the 
Defendant from relocating the minor child's residence pending 
a full hearing on the merits of this Motion. 

3. That the Court accept this verified motion as an affidavit on 
which to base further orders of the Court. 

4. For such other and further relief as the Court deems 
proper and just. 

The trial court conducted an evidentiary hearing on 12 July 2002. At 
the conclusion of the hearing, the trial judge ordered that if defend- 
ant moves to California, then it would be in the best interests of the 
child that primary custody be with defendant, subject to reasonable 
visitation with plaintiff. The trial judge also directed from the bench 
that "if the visitation occurs, and if the modified visitation schedule is 
arranged, that the child support obligation be calculated according to 
the North Carolina Child Support Guidelines as required by law." On 
27 February 2003, the trial court issued its judgment, ordering plain- 
tiff to pay defendant $488 per month in child support. It is from this 
judgment that plaintiff appeals. 

[I] As an initial matter, we note that plaintiff's brief contains 
arguments supporting only three of the original five assignments 
of error on appeal. The two omitted assignments of error are 
deemed abandoned pursuant to N.C.R. App. P. 28(b)(6) (2004). 
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We therefore limit our review to those assignments of error 
addressed in plaintiff's brief. 

[2] The dispositive issue on appeal is whether the trial court erred by 
modifying plaintiff's child support obligation where such a modifica- 
tion was not requested by the parties. We hold that the trial court 
erred by ordering the modification. 

"An order of a court of this State for support of a minor child may 
be modified or vacated at any time, upon motion in the cause and a 
showing of changed circumstances . . . ." N.C. Gen. Stat. # 50-13.7 
(2003). The trial court may not, on its own, modify an existing 
child support order. Instead, "[tlhe trial court's jurisdiction is limited 
to the specific issues properly raised by a party or interested per- 
son." Bogan v. Bogan, 134 N.C. App. 176, 179, 516 S.E.2d 641, 643 
(1999) (citing Smith v. Smith, 15 N.C. App. 180, 182-83, 189 S.E.2d 
525, 526 (1972)). 

The case sub judice is analogous to Royall v. Sawyer, 120 N.C. 
App. 880, 463 S.E.2d 578 (1995). In Royall, the divorced parents 
entered into a consent order for child support. Later, the trial court 
convened to resolve a custody dispute between the parents. Included 
in the trial court's judgment on the custody issue was an order that 
the child attend a private boarding school, and that the father pay for 
the child's tuition and fees. This Court held that "[tlhe only issue 
before the trial court was the custody of plaintiff's and defendant's 
son. There was no motion before the trial court to modify the child 
support. Accordingly, the trial court was without authority to issue an 
order modifying an earlier Consent Order setting child support." 120 
N.C. App. at 882, 463 S.E.2d at 580. 

We conclude that, as in Royall, the only issue before the trial 
court in this case was whether primary custody of Michelle would 
remain with defendant or be awarded to plaintiff. There was no 
motion before the court seeking to modify child support. In fact, the 
Court's statement regarding child support was a conditional state- 
ment. The modification of child support was contemplated to take 
place only in the event that defendant and Michelle moved to 
California. Thus, the trial court was without authority to modify the 
existing child support arrangement. For these reasons, we hereby 
vacate the portion of the trial court's judgment that modifies the 
existing child support arrangement. Accordingly, it is not necessary 
to address defendant's remaining assignments of error. 
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VACATED IN PART AND REMANDED. 

Judge McGEE concurs. 

Judge TYSON dissents. 

TYSON, Judge dissenting. 

The majority's opinion vacates the trial court's order and remands 
this case to the trial court, holding "the trial court was without 
authority to modify the existing child support arrangement," when 
the only issue before the trial court was whether primary custody of 
the minor child would remain with defendant or be awarded to plain- 
tiff. 1 respectfully dissent. 

I. Modification of Child S u ~ ~ o r t  

The general rule is that a trial court may not, sua sponte, modify 
an existing child support order. Bogan v. Bogan, 134 N.C. App. 176, 
179, 516 S.E.2d 641, 643 (1999). "The trial court's jurisdiction is lim- 
ited to the specific issues properly raised by a party or interested per- 
son." Id. at 179,516 S.E.2d at 643 (citing Smith v. Smith, 15 N.C. App. 
180, 182-83, 189 S.E.2d 525, 526 (1972)). However, Rule 15(b) of the 
North Carolina Rules of Civil Procedure provides an exception to 
the general rule. "When issues not raised by the pleadings are tried by 
the express or implied consent of the parties, they shall be treated in 
all respects as if they had been raised in the pleadings." N.C. Gen. 
Stat. # 1A-1, Rule 15(b) (2003) (emphasis supplied). "A formal amend- 
ment to the pleadings 'is needed only when evidence is objected to at 
trial as not within the scope of the pleadings.' " Taylor v. Gillespie, 66 
N.C. App. 302, 305, 311 S.E.2d 362, 364, disc. rev. denied, 310 N.C. 
748, 315 S.E.2d 710 (1984) (quoting Securities & Exchange 
Commission v. Rapp, 304 F.2d 786 (2d Cir. 1962)). 

In Browne v. Brown.e, the trial court entered an order of child 
support against the defendant. 101 N.C. App. 617, 620,400 S.E.2d 736, 
738 (1991). In reviewing whether the amount of child support was 
correct, this Court acknowledged that the issue of child support was 
not raised within the scope of the original pleadings. Id. at 624, 400 
S.E.2d at 740-41. However, we held: 

[Olur review of the record does not reveal any motion by either 
party requesting the trial court to conduct a hearing to determine 
the reasonable needs of the children or the relative ability of each 
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parent to pay support for the children. However, when the case 
was called for trial, both parties introduced evidence on these 
relevant issues without objection and the trial court heard the 
evidence. Therefore, any failure by this defendant to give proper 
notice of his request that a hearing be conducted was waived. 

Id.  (emphasis supplied) (citing J.D. Dawson Co. v. Robertson 
Marketing, Inc. ,  93 N.C. App. 62, 66, 376 S.E.2d 254, 256 
(1989); Brandon v. Brandon, 10 N.C. App. 457, 460, 179 S.E.2d 177, 
179 (1971)). 

Here, the record shows that the only matter formally before 
the trial court in plaintiff's original pleading was whether the minor 
child would remain in the custody of defendant or whether custody 
would be awarded to plaintiff. At trial, both parties presented evi- 
dence regarding the annual earnings of each and the amount of 
child support plaintiff was currently paying. Without objection, 
defendant's attorney cross-examined plaintiff's present husband 
regarding the amount of money plaintiff currently earned and the 
amount of child support she presently paid to defendant. On redirect, 
plaintiff's attorney questioned plaintiff's present husband regarding 
the same information. 

Defendant testified on direct examination, without objection 
from plaintiff's attorney, regarding the amount of money he currently 
earned, the amount of money plaintiff currently earned, the amount 
of child support plaintiff currently paid, and the previous agreement 
between plaintiff and defendant regarding child support. Plaintiff's 
attorney also failed to object when the trial court ordered in open 
court that plaintiff's child support obligation for the minor child be 
modified and calculated according to the North Carolina Child 
Support Guidelines. At the conclusion of the trial court's ruling, plain- 
tiff's attorney was asked by the court, "Anything further for the mov- 
ing party?" Plaintiff's attorney responded, "No." 

Both parties presented evidence regarding the amount of child 
support paid and the amount both parties currently earned annually. 
Plaintiff failed to object to the presentation of any of this evidence as 
being outside the scope of the pleadings. A formal amendment to the 
pleadings was not needed. Gillespie, 66 N.C. App. at 305, 311 S.E.2d 
at 364. The issue of child support was tried without objection and by 
the implied consent of both parties. Therefore, the issue of child sup- 
port "shall be treated in all respects as if [it] had been raised in the 
pleadings." N.C. Gen. Stat. # 1A-1, Rule 15(b). 
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11. Failure to Obiect 

Rule 10(b)(l) of the North Carolina Rules of Appellate Proce- 
dure states: 

In order to preserve a question for appellate review, a party must 
have presented to the trial court a timely request, objection or 
motion, stating the specific grounds for the ruling party desired 
the court to make if the specific grounds were not apparent from 
the context. It is also necessary for the complaining party to 
obtain a ruling upon the party's request, objection or motion. 

N.C.R. App. P. 10(b)(l) (2004). Plaintiff waived her right to appel- 
late review of this issue by: (I) failing to object at trial to the 
presentation of evidence regarding child support and the trial court's 
order modifying child support; and (2) presenting evidence regarding 
child support. Id. Plaintiff's assignments of error and appeal should 
be dismissed. 

111. Conclusion 

Plaintiff failed to object to either the presentation of evidence 
regarding the modification of child support or the trial court's order 
modifying child support. Plaintiff also presented evidence regarding 
the issue of child support. Under Rule 15(b), this issue was "tried by 
the . . . implied consent of the parties . . . ." N.C. Gen. Stat. § 1A-I, 
Rule 15(b) (emphasis supplied). Plaintiff waived her right to appel- 
late review of this issue. I vote to dismiss plaintiff's assignments of 
error and appeal. I respectfully dissent. 

JOHN D. SULLIVAN AND CYNTHIA K. SULLIVAN, PARENTS OF JOHN KEEVER 
SULLIVAN, PETITIONERS V. WAKE COUNTY BOARD O F  EDUCATION, BILL 
FLETCHER, SHEILA TIDWELL AND PATTI HEAD, RESPONDENTS 

(Filed 20 July 2004) 

Schools and Education- school assignment-new year-new 
factors-moot appeal 

An appeal of a school assignment was moot because the 
school year has come and gone, the "red flag" practice (denying 
further departures from a school) has been abolished, and differ- 
ent factors are now being addressed. 
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Appeal by petitioners from order entered 3 February 2003 by 
Judge Henry W. Hight, Jr., in Wake County Superior Court. Heard in 
the Court of Appeals 1 March 2004. 

Meyer & Meuser, PA., by Linda K. Wood, Deborah N. Meyer, and 
John B. Meuser, for petitioner appellants. 

Tharrington Smith, L.L.P, by Ann L. Majestic and Lisa 
Lukasik, for defendant appellee. 

McCULLOUGH, Judge. 

The case now before us stands in the following posture: Wake 
County residents John D. and Cynthia K. Sullivan ("petitioners") chal- 
lenged the decision of the Wake County Board of Education ("Board") 
to assign petitioners' son, John Keever Sullivan ("John"), to his base 
school, Dillard Elementary School ("Dillard") and denied their 
request that John be transferred to Oak Grove Elementary School 
("Oak Grove"). Petitioners brought claims under N.C. Gen. Stat. 
3 115C-116 (2003), the state special education statutes; the 
Individuals with Disability in Education Act ("IDEA); the regulations 
implementing the state special education statutes and IDEA ("regula- 
tions"); and the Americans with Disabilities Act ("ADA). Petitioners 
named as respondents the Board; an employee of the school system, 
Sheila Tidwell; and individual members of the Board, Bill Fletcher 
and Patti Head. The superior court order from which petitioners now 
appeal contains conclusions of law dismissing the three individually 
named respondents and dismissing claims under the special educa- 
tion statutes, the IDEA, the regulations, and the ADA. The court con- 
cluded as a matter of law that petitioners had not exhausted their 
administrative remedies under these statutes and regulations. The 
petitioners did not assign error to the dismissal of these respondents 
or claims, and thus they are not before us on appellate review. The 
superior court, in dismissing the above claims and the named 
respondents, then reviewed the administrative appeal from the 
Board's final decision denying transfer of John, in accordance with 
Article 4 of N.C. Gen. Stat. # 150B (2003) as referred to by N.C. Gen. 
Stat. 3 115C-370 (2003). Applying the whole record test, the superior 
court found substantial evidence to support the Board's decision. 
Petitioners appealed to this Court. 

The underlying facts of the case are these: Shortly before he was 
to begin kindergarten in the academic year of 2002-2003, John was 
diagnosed with Sensory Integration Disorder ("SID") and identified as 
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developmentally delayed. Petitioners received four recommendations 
from educational and psychological professionals that John would 
benefit from year-round schooling. Additionally, petitioners sought 
advice from the Wake County School System's Project Enlighten- 
ment, who then wrote on behalf of petitioners recommending John's 
assignment to Oak Grove. 

Dillard runs a traditional nine-month school year, with a long 
summer; Oak Grove is a year-round magnet school, with shorter, peri- 
odic breaks. Oak Grove was the only year-round school to which John 
was eligible to apply, and is within walking distance of the petition- 
ers' home. Petitioners applied for assignment of John to Oak Grove 
through the initial lottery process but did not receive placement. The 
lottery is the traditional means of obtaining assignment in a magnet 
and year-round school outside a student's attendance zone. Petition- 
ers then sought to have John transferred for the 2002-2003 year, cit- 
ing John's SID, the four professional recommendations, and the 
recommendation of Project Enlightenment. These recommendations 
stated that John would benefit from a year-round school that was 
close to home for a number of reasons: the year-round school pro- 
vides a more structured and consistent approach to education and 
is better able to deal with the symptoms of SID; John's cycle of 
social integration, activities, sleep, and performance in school 
would be broken by the long summers of a traditional school year 
allowing for regression in his development; John would not be able 
to tolerate a long bus ride or maintain his self-control as there is lit- 
tle structure on a bus; and a walk to school would provide John and 
his parents a predictable, reliable schedule that would begin his day 
in a positive manner. 

The school administrator reviewed and considered petitioners' 
transfer request along with the recommendations and denied the 
request on 21 May 2002. This notice of denial also informed petition- 
ers of their right and the process to appeal. 

At the time the school administrator denied the transfer request, 
Dillard was one of five schools that had a "red flag" designation. The 
designation of these schools was to limit transfers from them for the 
2002-2003 school year. "Red flag" designation arose from concerns of 
the significant under enrollment in these five schools, and that trans- 
fers into magnet and year-round schools would only add to the deple- 
tion of their students. Such depletion was feared to seriously jeopar- 
dize the ability of each of these schools to satisfy capacity 
requirements, and would likely have a negative impact on their 



I N  THE COURT O F  APPEALS 485 

SULLIVAN v. WAKE CTY. BD. OF EDUC. 

(16.5 N.C. App. 482 (2004)] 

socioeconomic diversity. Thus, the Office of Growth Management 
(OGM) decided to create the "red flag" designations. The administra- 
tive staff of the OGM designated Dillard among the five schools. The 
designations were used by student assignment staff as a means of 
assisting the administration in effectively and appropriately address- 
ing the thousands of transfer applications it considered for the 2002- 
2003 school year. The "red flag" practice was not taken to the Board 
for review or approval. When the "red flag" designation of certain 
schools came to the Board's attention during review of over 797 stu- 
dent assignment appeals heard prior to the 2002-2003 school year, the 
Board expressed disapproval of the practice and directed the student 
assignment administration to abolish it. 

On 12 June 2002, the petitioners' appeal was heard by a two- 
member panel of the Board. The hearing proceeded as prescribed by 
N.C. Gen. Stat. § 115C-369. At the hearing, petitioners informed the 
panel that their request for year-round placement was based upon 
John's special needs, and presented the recommendations that 
were attached to the transfer request. The minutes from the hearing 
reflect John's special needs were considered, as the comments by his 
name state, "priority," "check with special programs," and "where 
they can be served?" The petitioners were given approximately 15 
minutes to make their argument. Two minutes is generally the time 
provided. After the petitioners left the hearing, all the hearing panels 
convened to present each case to the full Board. The panel recom- 
mended to the full board that transfer be denied. The full Board vote 
affirmed this recommendation, but due to the concerns raised, asked 
the senior administrator of the Office of Student Assignments to send 
the documentation submitted by petitioners at the hearing to the 
senior administrator in the Office of Special Programs to review 
John's Individualized Education Program ("IEP") to determine 
whether John's need could be met at Dillard. Petitioners' appeal to 
the Board for John's transfer was officially denied by letter dated 14 
June 2004. 

Petitioners, pursuant to N.C. Gen. Stat. # 115C-370, petitioned for 
judicial review of the Board's final decision. In its findings of fact and 
conclusions of law, the trial court applied the "whole record test" to 
the facts of this case, and concluded in its 4 February 2003 order that 
there was substantial evidence to support the Board's decision.' 

1. The trial court's final decree states, "Petitioners' Petition for judicial remew is 
hereby DENIED." However, the court made adequate findings of fact and conclusions 
of law on the merits of this case. and these are before us on review. 
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Petitioners then appealed to this Court. Petitioners filed their 
appellants' brief on 7 July 2003. Respondents then filed a brief in 
support of their motion to dismiss this appeal as moot on 6 August 
2003, and petitioners filed a brief in opposition to that motion on 28 
August 2003 (after an extension of time was granted). Respondents 
then filed their appellees' brief on 5 September 2003 (after an exten- 
sion of time was granted) which incorporated by reference the moot- 
ness argument. 

As a threshold matter, we address the mootness issue. 

Mootness 

The underlying issue before the Court is whether the Board's 
denial of John's transfer request for the academic year of 2002-2003 
was without a rational basis and arbitrary and capricious, and 
whether the trial court's findings of fact and conclusions of law 
affirming the Board are supported by competent evidence. The 
crux of petitioners' argument is that John's transfer request was 
denied by the Board based on Dillard's "red flag" designation, and 
that his special needs were overlooked. Because the 2002-2003 
school year has now come and gone, and the school assignment 
administration's practice of the "red flag" designation of some 
schools has been abolished by the Board, we agree with respondents 
that this case is moot and therefore dismiss on those grounds pur- 
suant to the analysis hereunder. 

Our Supreme Court has held: 

Whenever, during the course of litigation it develops that the 
relief sought has been granted or that the questions originally in 
controversy between the parties are no longer at issue, the case 
should be dismissed, for courts will not entertain or proceed with 
a cause merely to determine abstract propositions of law. 

I n  re Peoples, 296 N.C. 109, 147, 250 S.E.2d 890, cert. denied, Peoples 
v. Judicial Standards Comm., 442 U.S. 929, 61 L. Ed. 2d 297 (1979) 
(citations omitted). Generally, a court will not decide a moot case and 
this mootness doctrine "represents a form of judicial restraint." Id. 

The thrust of petitioners' argument on the merits as to 
John's assignment to Dillard, is that it was based on Dillard's 
"red flag" designation. There is, however, undisputed evidence of 
record that the Board did not approve of this means of assignment 
and did not apply it in reviewing transfer requests. Furthermore, this 
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practice, used only for the 2002-2003 assignment year now on appeal, 
has been abolished. In the affidavit of the Senior Director of OGM for 
the Wake County Public School System, Dr. Ramey Beavers (Dr. 
Beavers) attests: 

Even in 2002-2003, the "red flag" school designation procedure 
was not applied by the Board of Education. The Board approved 
transfer requests that the school administration had denied under 
its "red flag" practice-including transfer requests out of Dillard 
Elementary School. The Board learned of the administration's 
"red flag" school designations in April 2002. Before the 2003-2004 
magnet I year-round school selection process began and before 
transfer requests for the 2003-2004 school year were considered, 
the Board directed my office to abolish the "red flag schools" des- 
ignation. The Board of Education's directive was clear: adminis- 
tration was not to consider or apply any "red flag" designation in 
its school assignment processes going forward and was not to 
single out particular schools as having transfer limitations. As 
such, the "red flag" school analysis that applied in 2002-2003 did 
not apply to the magnet I year-round process or the transfer 
request process this year (2003-2004), and it will not apply to 
either process in subsequent years. 

As John may apply for a transfer to Oak Grove each year, the issue of 
the 2002-2003 assignment and the basis of that assignment are moot. 

Petitioners argue that the Supreme Court has decided assignment 
cases on the merits, despite the school year at issue having substan- 
tially or almost completely run. See In Re Hayes, 261 N.C. 616, 135 
S.E.2d 645 (1964); In re Varner, 266 N.C. 409, 146 S.E.2d 401 (1966). 
However, each of these appeals reached the Supreme Court within 
the relevant school year and presumably when the same factors by 
the Board were being used to decide transfer requests. In the present 
appeal, the 2002-2003 school year has come and gone, the "red flagn 
practice has been abolished, and different factors are being 
addressed for the 2003-2004 school year's student assignments. In his 
affidavit, Dr. Beavers states: 

Now that the 2002-2003 school year is over, student assignment 
decisions applicable to the 2002-2003 school year are over. All 
parents were entitled to request transfers in the 2002-2003 school 
year, regardless if whether their request had been made in a pre- 
vious year. Each individual request for a transfer was considered 
based upon the new information and data pertaining to the stu- 
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dent assignment factors outlined in Board policy and procedure 
and in State statute. The information and data considered for the 
2003-2004 school year is different from last year, and decisions 
about individual student assignments and transfers were made in 
the context of this new information and data.2 

Therefore, we hold the issue moot by the fact that the school year has 
come and gone, and the red flag designations have been abandoned. 

Petitioners argue that, if we hold the issue to be moot, we should 
reach the merits of this case as one "capable of repetition yet evading 
review," an exception to the mootness doctrine. I n  Re Jackson, 84 
N.C. App. 167, 170-71, 352 S.E.2d 449, 452 (1987) (where the Court 
decided the merits of the conflict between a school system's right to 
suspend a student for misconduct and the juvenile court's authority 
to fashion sensitive and appropriate dispositions, even though the 
school suspension would always end with the school year). To apply 
this exception, petitioners must show: 

"(1) the challenged action [is] in its duration too short to be fully 
litigated prior to its cessation or expiration, and (2) there [is] a 
reasonable expectation that the same complaining party would 
be subjected to the same action again." 

Crumpler v. Thornburg, 92 N.C. App. 719, 723, 375 S.E.2d 708, 
711 (citation omitted), disc. review denied, 324 N.C. 543, 380 S.E.2d 
770 (1989). 

There is no reasonable expectation that the same complaining 
party would be subject to the same factors used by the school board 
in making its assignmentltransfer determinations for any school year 
beyond 2002-2003. 

School assignments are more than a repetition of legal issues 
arising under the same law; a school must consider an abundance of 
synergistic factors that change annually when determining student 
assignments for a particular year. For example, assignment plans 
contribute annual data on a school's performance, diversity, enroll- 
ment, capacity, school programs, and transportation. To hold this 
case as anything but moot would require decisions on innumerable 

2. We note that the undisputed evidence shows petitioners reapplied to have John 
in the lottery to attend Oak Grove for the 2003-2004 school year, but John was not cho- 
sen. Petitioners' request for transfer was then denied again, as was his appeal before 
the Board. Petitioners did not seek judicial review of this final Board decision. At no 
time during the 2003-2004 process was the red flag practice in place. 
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stale claims which would require our review of factors no longer 
relevant to the evolving annual assignment considerations of the 
school board. 

For the reasons set forth above, this appeal is 

Dismissed. 

Judges WYNN and LEVINSON concur. 

FRANK E. EMORY, DORIS JONES, CATHERINE TAYLOR, HAZEL LEWIS, LOUVENIA 
ELLIOTT, A.P. COLEMAN, WILLIE L. ELLIOTT, GEORGE LEACH, CLEVELAND 
LEWIS, SR., ATHALENE D. EMORY, WILLIAM JAMES, AND THELMA JOHNSON, 
PLAINTIFFS V. JACKSON CHAPEL FIRST MISSIONARY BAPTIST CHURCH AND 

DARRYL T. CANADY. DEFENDANTS 

No. COA03-1293 

(Filed 20 July 2004) 

1. Churches and Religion- subject matter jurisdiction- 
interpretation of church bylaws-ecclesiastical matters 

The trial court did not have subject matter jurisdiction to 
interpret the notice provisions of church bylaws and correctly 
dismissed the action where continuing would have required the 
court to delve into ecclesiastical matters regarding the church's 
customs and its interpretation of its bylaws. 

2. Churches and Religion- subject matter jurisdiction- 
church bylaws-property rights tangentially affected 

The trial court properly dismissed an action involving the 
incorporation of a church for lack of subject matter jurisdiction 
where plaintiffs' property rights were affected only tangentially. 

Appeal by plaintiffs from order entered 2 July 2003 by Judge 
Frank Brown in Wilson County Superior Court. Heard in the Court of 
Appeals 9 June 2004. 

Hunton & Williams LLP, by Matthew P McGuire and Ray A. 
Starling, for plaintiffs-appellants. 

Law Office of Earl T Brown, PC., by Earl T. Brown, for 
defendants-appellees. 
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TYSON, Judge. 

Frank E. Emory, Doris Jones, Catherine Taylor, Hazel Lewis, 
Louvenia Elliott, A.P. Coleman, Willie L. Elliott, George Leach, 
Cleveland Lewis, Sr., Athalene D. Emory, William James, and Thelma 
Johnson (collectively, "plaintiffs") appeal from an order granting 
Jackson Chapel First Missionary Baptist Church's ("Jackson Chapel") 
and Darryl T. Canady's (collectively, "defendants") motion to dismiss 
for lack of subject matter jurisdiction. We affirm. 

I. Background 

Jackson Chapel is a Missionary Baptist church located in 
Wilson, North Carolina. Darryl T. Canady has served as Jackson 
Chapel's pastor since 1994. Jackson Chapel was established in 1872, 
and operated for more than 130 years as an unincorporated associa- 
tion, not subject to any outside religious or denominational body or 
organization. All decision making authority was vested within the 
Church's congregation. 

In 1991, the congregation adopted comprehensive bylaws ("1991 
Bylaws") to establish and govern the organization, structure, admin- 
istration, discipline, and doctrine of the church and its members. 
The 1991 Bylaws contained procedures which governed Jackson 
Chapel's membership, officers, finances, committees, and meetings. 
Article VI, Section 5, of the 1991 Bylaws, dealt specifically with meet- 
ings of the congregation: 

Section 5. THE CALL FOR REGULAR OR SPECIAL MEETINGS. 

The pastor may, with the concurrence of the Boards of Deacons 
and Trustees make a call from the pulpit for a special business 
meeting, provided notice is given at least one week in advance. 
The object of the meeting must be clearly stated in the notice. 

Article VIII, entitled "AMENDMENTS" states, "These by-laws may be 
amended by two-thirds (2/3) affirmative vote of the members present 
at a meeting, provided the purpose has been announced at least one 
week in advance." 

On 18 May 2003, a business meeting was held at Jackson Chapel. 
Plaintiffs contend this meeting was a "special" meeting which 
required advance notice pursuant to Article VI, Section 5, of the 1991 
Bylaws. Defendants claim this was a regularly scheduled quarterly 
meeting preceded by announcement in the church bulletin and from 
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the pulpit during four Sundays preceding its occurrence. At this meet- 
ing, a substantial majority of the members present voted to authorize 
Jackson Chapel to submit Articles of Incorporation to the North 
Carolina Secretary of State for filing. On 30 May 2003, the Articles of 
Incorporation were accepted by the North Carolina Secretary of 
State. The filing and acceptance incorporated Jackson Chapel as a 
non-profit religious corporation pursuant to N.C. Gen. Stat. 5 55A. 

Three weeks after the Articles of Incorporation were filed, plain- 
tiffs commenced a lawsuit alleging that the decision to incorporate 
Jackson Chapel was made at a meeting held in violation of the notice 
requirements of the 1991 Bylaws. Defendants answered and moved to 
dismiss for lack of subject matter jurisdiction. The trial court found 
that the suit involved the interpretation of the 1991 Bylaws of 
Jackson Chapel and granted defendants' motion to dismiss for lack of 
subject matter jurisdiction. Plaintiffs appeal. 

11. Issue 

The sole issue on appeal is whether the trial court erred in 
granting defendants' motion to dismiss for lack of subject matter 
jurisdiction pursuant to Rule 12(b)(l) of the North Carolina Rules of 
Civil Procedure. 

111. Motion to Dismiss for Lack of Subject Matter Jurisdiction 

This Court reviews de novo whether a trial court's grant of a 
motion to dismiss for lack of subject matter jurisdiction was proper. 
State ex rel. Pilard v. Berninger, 154 N.C. App. 45,52,571 S.E.2d 836, 
841 (2002), disc. rev. denied, 356 N.C. 694, 579 S.E.2d 100 (2003) (cit- 
ing Country Club of Johnston County, Inc. v. United States Fidelity 
& Guar. Co., 150 N.C. App. 231, 238, 563 S.E.2d 269, 274 (2002)). To 
determine whether jurisdiction over t,he subject matter exists, the 
court may consider and weigh matters outside the pleadings. Tart v. 
Walker, 38 N.C. App. 500, 502, 248 S.E.2d 736, 737 (1978). 

A. Ecclesiastical Matters 

[I] Plaintiffs argue none of the issues raised would require the trial 
court to resolve ecclesiastical questions or to interpret church doc- 
trine, and assert the trial court should exercise subject matter juris- 
diction. We disagree. 

Courts have expressed an increasing reluctance to become 
involved in church disputes: 
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The prohibition on judicial cognizance of ecclesiastical disputes 
is founded upon both establishment and free exercise clause 
concerns. By adjudicating religious disputes, civil courts risk 
affecting associational conduct and thereby chilling the free exer- 
cise of religious beliefs. Moreover, by entering into a religious 
controversy and putting the enforcement power of the state 
behind a particular religious faction, a civil court risks 'establish- 
ing' a religion. 

Crowder v. Southern Baptist Convention, 828 F.2d 718, 721 (11th Cir. 
1987). Our Supreme Court has held that a trial court's exercise of 
jurisdiction is improper only where "purely ecclesiastical questions 
and controversies" are involved. Conference v. Creech, 256 N.C. 128, 
140, 123 S.E.2d 619, 627 (1962). 

An ecclesiastical rnatter is one which concerns doctrine, creed, 
or form of worship of the church, or the adoption and enforce- 
ment within a religious association of needful laws and regula- 
tions for the government of membership, and the power of 
excluding from such associations those deemed unworthy of 
membership by the legally constituted authorities of the church; 
and all such matters are within the province of church courts and 
their decisions will be respected by civil tribunals. 

Conference v. Piner, 267 N.C. 74, 77, 147 S.E.2d 581, 583 (1966), over- 
ruled i n  part  by Atkins v. Walker, 284 N.C. 306, 200 S.E.2d 641 (1973) 
(quoting Conference v. Miles, 259 N.C. 1, 10-11, 129 S.E.2d 600, 606 
(1963)). "Freedom of religion means not only that civil authorities 
may not intervene in the affairs of the church; it also prevents the 
church from exercising its authority through the State." Id. at 78, 147 
S.E.2d at 583. 

After a complete review of the record, we disagree with plaintiffs' 
contention that the trial court can exercise subject matter jurisdic- 
tion to decide whether defendants provided sufficient notice to plain- 
tiffs of a church meeting as required by the 1991 Bylaws without delv- 
ing into matters of ecclesiastical governance. 

Numerous ambiguities exist in the 1991 Bylaws, conflicts remain 
between both parties' interpretations of the 1991 Bylaws, and long- 
established church customs exist that may alter the interpretation 
of the notice requirements listed in the 1991 Bylaws. Both parties 
disagree regarding what type of meeting was actually held. 
Plaintiffs argue that a special meeting was called, which required a 
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two-thirds vote of all trustees and one week notice. Defendants con- 
tend that the action was taken at a regular quarterly meeting, which 
was noticed from the pulpit on the Sunday before the meeting was to 
be held, and published in the church bulletin for four Sundays prior 
to the meeting. 

Evidence from the record shows that all actions by the church 
were taken prior to the filing or issuance of a non-profit corporate 
charter by the North Carolina Secretary of State. Further, church cus- 
toms and practices exist on how and when church meetings are 
called, which deviate from the 1991 Bylaws' requirements. These cus- 
toms and practices have been used by the church since the adoption 
of the 1991 Bylaws. The trial court would be required to look beyond 
merely the words of the 1991 Bylaws to determine whether proper 
notice was given to plaintiffs. There is also a dispute regarding the 
type of meeting held. The trial court would be required to initially 
determine what type of meeting was held and look beyond the plain 
language of the 1991 Bylaws. 

As the trial court would be required to delve into "ecclesiastical 
matters" regarding how the church interprets the 1991 Bylaws' notice 
requirements and types of meetings, the trial court properly dis- 
missed plaintiffs' action for lack of subject matter jurisdiction. Piner, 
267 N.C. at 77, 147 S.E.2d at 583. Jackson Chapel determined, through 
a super-majority vote of its members present at the meeting, that it 
complied with all notice requirements. Its interpretation of the notice 
requirements based on long-standing customs and practices of the 
church must be given judicial deference. See Braswell v. Purser, 282 
N.C. 388,393, 193 S.E.2d 90,93 (1972); see also Jones v. Wolf, 443 U.S. 
595, 602, 61 L. Ed. 2d 775, 784 (1979), cert. denied, 444 U.S. 1080, 62 
L. Ed. 2d 763 (1980); Serbian Orthodox Diocese v. Milivojevich, 426 
U.S. 696, 709-15, 49 L. Ed. 2d 151, 162-64 (1976), cert. denied, 443 U.S. 
904,61 L. Ed. 2d 872 (1979); Gonxalex v. Roman Catholic Archbishop 
of Manila, 280 U.S. 1, 16-17, 74 L. Ed. 131, 137 (1929); Watson v. 
Jones, 80 U.S. 679, 727-29, 20 L. Ed. 666, 676-77 (1871). 

B. Violation of Plaintiffs' Contractual and Pro~er tv  Rights 

[2] Plaintiffs also assert their contractual and property rights were 
violated by the failure of the church to follow the procedures set 
forthin the 1991 Bylaws. We disagree. 

North Carolina civil courts may determine church controversies 
concerning property. In the seminal case of Atkins v. Walker, Justice 
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Lake wrote, "[ilt nevertheless remains the duty of the civil courts 
to determine controversies concerning property rights over which 
such courts have jurisdiction and which are properly brought 
before them, notwithstanding the fact that the property is church 
property." 284 N.C. at 318, 200 S.E.2d at 649. "Where civil, contracts, 
or property rights are involved, the courts will inquire as to whether 
the church tribunal acted within the scope of its authority and 
observed its own organic forms and rules." Creech, 256 N.C. at 140-41, 
123 S.E.2d at 627. 

Here, plaintiffs argue that their contractual and property rights 
were violated by the alleged failure of the church to follow its own 
procedures and bylaws and the court should intervene in the affairs 
of the church. At the heart of this matter is a change in the structure 
of the church from an unincorporated association to a non-profit cor- 
poration. Plaintiffs do not assert that their membership or use of 
property rights will be affected by this change in organizational struc- 
ture. Their complaint only alleges that under the corporate structure 
the corporation's bylaws would be adopted by a simple majority vote 
and not by the two-thirds vote required by the 1991 Bylaws of the 
unincorporated association. 

We have previously ruled on church controversies concerning 
property, however, none involve the type of property rights plaintiffs 
assert in this matter. See Looney v. Community Bible Holiness 
Church, 103 N.C. App. 469, 473, 405 S.E.2d 811, 813 (1991) (deciding 
which faction retained control of the physical property of the church 
and land); Church v. Church, 27 N.C. App. 127, 218 S.E.2d 223, cert. 
denied, 288 N.C. 730 (1975) (examining church operations to deter- 
mine if trustees properly conveyed the church property); Trotter v. 
Debnam, 24 N.C. App. 356, 210 S.E.2d 551 (1975) (reviewing superior 
court's contempt order for violation of restrictions on use of church 
building and land). 

The reasoning of the Eleventh Circuit Court of Appeals in 
Crowder is persuasive, even though that case was decided under 
Georgia law. 828 F.2d 718. In Crowder, delegates to the Southern 
Baptist Convention challenged the validity of the procedure by 
which members of the Convention's Committee on Boards were 
selected. In affirming the dismissal of the plaintiff's action, the 
Eleventh Circuit stated: 

[Tlhe controversy bears only a tangential relationship to property 
rights. Although appellants contend that the SBC bylaws create 
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enforceable contract rights under Georgia law, the denial of these 
alleged rights is unrelated to any question of ownership of prop- 
erty that would give rise to a state interest in assuming a prompt 
resolution of the controversy by a civil court forum. 

Crowder, 828 F.2d at 726-27. 

Similarly, the claims of plaintiffs in this case only tangentially 
affect property rights. The courts of this State should not intervene in 
a question of whether defendants are organized as an unincorporated 
association or a non-profit corporation. Plaintiffs have failed to assert 
a substantial property right which has been affected by the incorpo- 
ration of the church. The trial court properly dismissed the complaint 
based upon lack of subject matter jurisdiction. 

IV. Conclusion 

Plaintiffs failed to show the trial court erred in dismissing their 
action for lack of subject matter jurisdiction. The trial court would be 
required to delve into "purely ecclesiastical matters" in violation of 
the First Amendment as applicable to the States through the 
Fourteenth Amendment. U.S. Const. amend. I, XIV; see Creech, 256 
N.C. at 140, 123 S.E.2d at 627. Plaintiffs also failed to show a sub- 
stantial property right which has been affected by the incorporation 
of the church. The trial court's order is affirmed. 

Affirmed. 

Judges BRYANT and STEELMAN concur. 

SHIRLEY EVANS HARRIS, PLAINTIFF V. TRI-ARC FOOD SYSTEMS, INC. 
(D/B/A BOJANGLES) AND PROSTRUCTION, INC., DEFENDANTS 

(Filed 20 July 2004) 

1. Premises Liability- defective restaurant ceiling-latent 
defect-no knowledge or reason to discover 

There was no genuine issue of material fact as to whether a 
restaurant owner was negligent in failing to discover a defective 
ceiling or in creating the dangerous condition. Summary judg- 
ment was properly granted for defendant. 
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2. Negligence- res ipsa loquiter-defective ceiling-exclu- 
sive control not shown 

Res ipsa loquiter did not apply to a negligence action in which 
a ceiling fell on a restaurant patron where plaintiff did not show 
that the restaurant owner had exclusive control of the instru- 
mentality that caused the injury (a defect in the ceiling construc- 
tion). Summary judgment for defendant was affirmed. 

Appeal by plaintiff from an order entered 6 February 2003 by 
Judge David Q. LaBarre in Granville County Superior Court. Heard in 
the Court of Appeals 24 May 2004. 

Cumin & Dutra, L.L.P, by Lori A. Dutra and Amy R. Edge, for 
plaintiff-appellant. 

Ragsdale Liggett, I?L.L.C., by John M. Nunnally, Andrew C. 
Buckner and George R. Ragsdale, for defendant-appellee Tri-Arc 
Food Systenzs, Inc. 

HUNTER, Judge. 

Shirley Evans Harris ("plaintiff') appeals from an order filed 6 
February 2003 granting summary judgment in favor of Tri-Arc Food 
Systems, Inc. ("defendantV).l We conclude (1) there was no genuine 
issue of material fact raised by the evidence as to whether defendant 
was negligent, and (2) the doctrine of res ipsa loqu i tu~  does not 
apply to the case sub judice. Accordingly, summary judgment was 
properly granted and we affirm the order of the trial court. 

The evidence contained in the record on appeal shows that on 12 
April 1999, plaintiff was a customer in a Bojangles restaurant owned 
by defendant in Creedmoor, North Carolina. As plaintiff sat down 
inside the restaurant to eat her lunch, a portion of the restaurant's 
ceiling collapsed, falling on to plaintiff and causing serious injury to 
her head, neck, and shoulders. As a result of these injuries plaintiff 
incurred medical expenses of over $8,000.00 and lost wages in excess 
of $9,000.00. In addition, plaintiff continues to have chronic neck and 
shoulder pain, as well as limited use of her left arm, and anticipates 

1. An order filed 28 May 2003 granted summary judgment in favor of Prostruction, 
Inc. ("Prostruction"), which resolved all of plaintiff's remaining claims and thus the 
appeal of the 6 February 2003 order is now properly before us. Plaintiff, however, has 
not appealed the 28 May 2003 order granting summary judgment in favor of 
Prostruction and that order is therefore not before us on appeal. 
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needing future medical treatment and incurring future loss of earn- 
ings and decreased earning capacity. 

According to defendant's responses to interrogatories, the 
last time the restaurant's ceiling would have been inspected was 
by the building inspector who inspected and approved the building 
for occupancy and it was not a part of defendant's procedures to 
regularly inspect the ceiling. In addition, defendant was not aware 
of any defect or condition existent in the construction of the ceil- 
ing. An investigation conducted by defendant's insurance carrier con- 
cluded that: 

The dining room has a tray ceiling and the facade is on the front 
left and right walls of the ceiling area. . . . The facade was fas- 
tened to a 2 x 4 plate with trim nails approximately 2' - 2 %' feet 
apart, and with a small amount of construction adhesive. These 
fasteners held up two 1 x 9 oak boards, oak shoe molds, and flu- 
orescent lights which ran inside the facade. Also the weight of the 
acoustic ceiling and light fixtures were placed on the horizontal 
oak board as described. The ceiling tiledgrid and light fixtures 
were supported on the left and right wall areas by metal straps 
fastened to the roof joists. This appeared to have effectively 
relieved the weight of these items from the horizontal board. The 
grid tiles, 5 chandeliers, and duct work on the front elevation of 
the tray ceiling did not have any metal supports. Essentially, the 
horizontal oak board was supporting all this weight, which was 
fastened only with trim nails and very little construction adhe- 
sive. Consequently, the entire facade collapsed when the front 
portion let loose. The front portion of the facade is tied into the 
right and left portions by the oak shoe mold, wiring for the fluo- 
rescent fixtures, and the L-channel for the ceiling tile. 

Kurt Hendrickson ("Hendrickson") was the president of 
Prostruction, the general contractor for the construction of the 
Bojangles restaurant. Hendrickson testified in a deposition that the 
trim work on the ceiling was performed by Scott Brothers, a subcon- 
tractor. After the incident, Hendrickson contacted Scott Brothers and 
was told that the only way the trim would have fallen was if someone 
had pulled away, or ripped down, the molding. Gary Thiede, who per- 
formed the repairs for defendant, told Hendrickson that he did not 
know what caused the collapse. Hendrickson also testified that based 
on his knowledge and experience in the construction industry, the 
construction on the ceiling conformed to industry standard practices. 
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The issues presented on appeal are whether (I) there is a genuine 
issue of material fact as to whether defendant failed to maintain ordi- 
nary care in protecting its customers from the unsafe condition, and 
(11) the doctrine of res ipsa loquitur is applicable to this case. 

[I] Plaintiff first contends that summary judgment was improperly 
granted for defendant in this case because there was a genuine issue 
of material fact as to whether defendant breached its duty of care to 
plaintiff either by creating the dangerous condition with the ceiling or 
by failing to properly inspect the ceiling. 

"Summary judgment is appropriate when all the evidentiary 
materials before the court 'show that there is no genuine issue as to 
any material fact and that any party is entitled to a judgment as a mat- 
ter of law.' " Bolick v. Bon Worth, Inc., 150 N.C. App. 428, 429, 562 
S.E.2d 602, 603 (2002) (quoting N.C. Gen. Stat. # 1A-1, Rule 56(c)). 
"The burden is on the party moving for summary judgment to show 
the absence of any genuine issue of fact and his entitlement to judg- 
ment as a matter of law." Id. 

"The movant may meet this burden by proving that an essential 
element of the opposing party's claim is nonexistent, or by show- 
ing through discovery that the opposing party cannot produce 
evidence to support an essential element of his claim or cannot 
surmount an affirmative defense which would bar the claim." 

Roumillat v. Simplistic Enterprises, Inc., 331 N.C. 57, 63, 414 S.E.2d 
339, 342 (1992) (quoting Collingwood v. G.E. Real Estate Equities, 
324 N.C. 63, 66, 376 S.E.2d 425, 427 (1989)). 

In a negligence action, to survive a motion for summary judg- 
ment, plaintiff must establish a prima facie case by showing: "(I) 
that defendant failed to exercise proper care in the performance 
of a duty owed plaintiff; (2) the negligent breach of that duty was 
a proximate cause of plaintiff's injury; and (3) a person of ordi- 
nary prudence should have foreseen that plaintiff's injury was 
probable under the circumstances." 

Bolick, 150 N.C. App. at 430, 562 S.E.2d at 603 (quoting Lavelle v. 
Schultz, 120 N.C. App. 857, 859-60, 463 S.E.2d 567, 569 (1995)). 

Under the Restatement (Second) of Torts, a possessor of land 
who carefully selects an independent contractor to construct a build- 
ing on his land is subject to liability for harm caused to invitees by the 
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negligent acts of the contractor. Restatement (Second) of Torts, § 422 
(1965). This liability exists when the possessor is in possession of the 
land during the construction project or when the possessor resumes 
control after the project's completion. Id .  In North Carolina, however, 
an employer is generally not liable for the negligent acts of an inde- 
pendent contractor unless the work is "(I) ultrahazardous or (2) 
inherently dangerous, and the employer either knows or should have 
known that the work is of that type." Kinsey v. Spann, 139 N.C. App. 
370, 374, 533 S.E.2d 487, 491 (2000). In North Carolina only blasting 
operations are considered to be "ultrahazardous," id., and it has long 
been recognized that ordinary building construction is generally not 
an inherently dangerous activity. See Vogh v. Geer, 171 N.C. 672, 676, 
88 S.E. 874, 876 (1916). 

Our Supreme Court in Nelson v. Freeland, in abolishing the dis- 
tinction between invitees and licensees in premises liability actions 
emphasized that owners and occupiers are not insurers of their 
premises, and that North Carolina premises liability law was aligned 
"with all other aspects of tort law by basing liability upon the pillar of 
modern tort theory: negligence." Nelson v. Freeland, 349 N.C. 615, 
632-33, 507 S.E.2d 882, 892-93 (1998). Thus, under the negligence 
standard imposed by Roumillat and Nelson, in premises liability 
cases in North Carolina: 

Owners and occupiers of land have a duty to exercise rea- 
sonable care in the maintenance of their premises for the protec- 
tion of lawful visitors. "Reasonable care" requires that the 
landowner not unnecessarily expose a lawful visitor to danger 
and give warning of hidden hazards of which the landowner has 
express or implied knowledge. 

Bolick, 150 N.C. App. at 430, 562 S.E.2d at 604 (citations omitted); see 
also Nelson, 349 N.C. at 631-32, 507 S.E.2d at 892. Our Supreme Court 
has stated the duty of a landowner in such a case as follows: 

[Tlhe owner of the premises has a duty to exercise "ordinary care 
to keep in a reasonably safe condition those portions of its 
premises which it may expect will be used by its customers dur- 
ing business hours, and to give warning of hidden perils or unsafe 
conditions insofar as they can be ascertained by reasonable 
inspection and supervision." In order to prove that the defendant- 
proprietor is negligent, plaintiff must show that the defendant 
either (I) negligently created the condition causing the injury, or 
(2) negligently failed to correct the condition after actual or con- 
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structive notice of its existence. When the unsafe condition is 
attributable to third parties or an independent agency, plaintiff 
must show that the condition "existed for such a length of time 
that defendant knew or by the exercise of reasonable care should 
have known of its existence, in time to have removed the danger 
or [to have] given proper warning of its presence." In short, a pro- 
prietor is not the insurer of the safety of its customers. 

Roumillat, 331 N.C. at 64, 414 S.E.2d at 342-43 (citations omitted). 
Consequently, under Roumillat, despite the clear and undisputed 
fact that plaintiff suffered severe injury directly caused by the col- 
lapse of defendant's ceiling, she nevertheless still has the burden of 
showing that defendant failed to use ordinary care in either provid- 
ing a safe premises or in failing to warn of the hazard to which she 
was subjected. 

In the case sub judice, defendant's evidence tends to show that 
the accident causing injury to plaintiff was the result of a latent con- 
struction defect in the restaurant's ceiling of which defendant had no 
knowledge, nor any reason to discover the defect. Plaintiff first con- 
tends there is evidence that defendant failed to conduct a reasonable 
inspection of the premises. However, the evidence of record shows 
the building was inspected and approved for occupancy by the build- 
ing inspector and plaintiff has failed to produce any evidence to sup- 
port her allegation that regular inspections of the ceiling would have 
been necessary or reasonable under the circumstances. See Lowe v. 
Bradford, 305 N.C. 366, 370, 289 S.E.2d 363, 366 (1982) (nonmoving 
party may not rest on mere allegations). 

Plaintiff also contends that there is evidence the hazardous con- 
dition was actually caused by defendant. In support of this allegation, 
plaintiff points to the deposition testimony of Hendrickson in which 
he stated that the subcontractor told him the only way the accident 
could have occurred was by someone ripping down or pulling away 
the molding, and that in Hendrickson's opinion this was the only way 
such an incident could have occurred. Despite being complete spec- 
ulation unsupported by the evidence and, with regard to the subcon- 
tractor's statement, hearsay, these statements standing by themselves 
are insufficient to establish a genuine issue of fact as to whether it 
was defendant who created the unsafe condition. See Williamson v. 
Food Lion, Inc., 131 N.C. App. 365, 366, 507 S.E.2d 313, 315 (1998), 
per curiam aff'd, 350 N.C. 305, 513 S.E.2d 561 (1999) (negligence not 
presumed from mere fact of injury, there must be evidence to estab- 
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lish negligence beyond speculation or conjecture). Thus, there was 
no genuine issue of material fact to be decided as to whether defend- 
ant was negligent in failing to either discover or in creating the dan- 
gerous condition which resulted in plaintiff's injuries. See Lowe, 305 
N.C. at 369, 289 S.E.2d at 366 ("issue is 'genuine' if it can be proven by 
substantial evidence"). 

[2] Plaintiff also argues summary judgment was improperly granted 
for defendant because the doctrine of res ipsa loquitur should be 
held to apply to the facts of the case at bar. We disagree. 

"The doctrine of ' "[rles ipsa loquitur, in its distinctive sense, 
permits negligence to be inferred from the physical cause of an acci- 
dent, without the aid of circumstances pointing to the responsible 
human cause." ' " Williams v. 100 Block Assoc. Ltd., 132 N.C. App. 
655, 663, 513 S.E.2d 582, 587 (1999) (quoting Kekelis v. Machine 
Works, 273 N.C. 439, 443, 160 S.E.2d 320, 323 (1968)). Thus, res ipsa 
loquitur applies where there is no available proof of the cause of the 
injury. Bowlin v. Duke University, 108 N.C. App. 145, 149,423 S.E.2d 
320, 322 (1992). 

"In order to invoke the doctrine of res ipsa loquitur plaintiff 
must show, '(1) that there was an injury, (2) that the occurrence 
causing the injury is one which ordinarily doesn't happen without 
negligence on someone's part, (3) that the instrumentality which 
caused the injury was under the exclusive control and manage- 
ment of the defendant.' " 

Williams, 132 N.C. App. at 663-64,513 S.E.2d at 587 (quoting Johnson 
v. City of Winston-Salem, 75 N.C. App. 181, 182, 330 S.E.2d 222, 223 
(1985)). With respect to the third element of res ipsa loquitur: 

" 'The rule of res ipsa loquitur never applies when the facts 
of the occurrence, although indicating negligence on the part of 
some person, do not point to the defendant as the only probable 
tortfeasor. In such a case, unless additional evidence, which 
eliminates negligence on the part of all others who have had con- 
trol of the instrument causing the plaintiff's injury is introduced, 
the court must nonsuit the case.' " 

Id.  at 664, 513 S.E.2d at 587 (quoting Bryan v. Elevator Co., 2 N.C. 
App. 593, 596, 163 S.E.2d 534, 536 (1968)). 
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The doctrine of res ipsa loquitur is not applicable in this case, 
because there is evidence of what caused plaintiff's injury: a latent 
construction defect in the ceiling of the restaurant. Furthermore, 
plaintiff has also failed to introduce any evidence eliminating all pos- 
sible tortfeasors other than defendant as there is evidence that the 
defect occurred during the construction of the building by 
Prostruction, and specifically during the work of the subcontractor. 
Thus, plaintiff has failed to show that defendant had exclusive con- 
trol of the instrumentality that caused plaintiff's injury, namely the 
defect in the ceiling construction and as such, the doctrine of res ipsa 
loquitur does not apply. Accordingly, the trial court properly granted 
summary judgment in favor of defendant. 

Affirmed. 

Chief Judge MARTIN and Judge TIMMONS-GOODSON concur. 

ELMER MEDINA, PETITIONER T. DIVISION OF SOCIAL SERVICES AND DIVISION O F  
MEDICAL ASSISTANCE OF THE NORTH CAROLINA DEPARTMENT OF 
HEALTH A P ~ U  HUMAN SERVICES. RESPONDE\TS 

No. COA03-875 

(Filed 20 July 2004) 

1. Administrative Law- standard of review-agency affirma- 
tion of denial of Medicaid 

The correct standard of review for appeal of an agency affir- 
mation of the denial of Medicaid reimbursement for an illegal 
alien's leukemia treatment was that used in the appeal of civil 
cases in which the superior court sits without a jury. Findings 
supported by evidence are conclusive, and conclusions of law are 
reviewable de novo. 

2. Public Assistance- denial of Medicaid-illegal alien- 
leukemia treatments-findings insufficient 

An appeal of the denial of Medicaid benefits for treatment of 
an illegal alien's leukemia was remanded where the findings were 
not adequate to support the conclusion that the care and services 
for which respondent denied reimbursement were not for an 
emergency (illegal aliens receive coverage for emergencies only). 
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Appeal by petitioner from order entered 11 April 2003 by Judge 
Jesse B. Caldwell, 111, in Mecklenburg County Superior Court. Heard 
in the Court of Appeals 31 March 2004. 

Ott Cone & Redpath, PA., by Thomas E. Cone and Melanie M. 
Hamilton, for petitioner appellant. 

Attorney General Roy Cooper, by Assistant Attorney General 
Grady L. Balentine, Jr., for respondent appellees. 

McCULLOUGH, Judge. 

Petitioner Elmer Medina appeals the trial court's order affirming 
an agency's decision to deny Medicaid coverage. Petitioner is an alien 
who was not lawfully admitted to the United States. In December of 
2000, petitioner suffered a one-day fever, and over the next two 
weeks, he became increasingly fatigued. On the morning of 29 
December 2000, petitioner had a fainting spell and passed out. 
Petitioner went to an urgent care facility and was later admitted to 
the pediatric floor at Carolinas Medical Center in Charlotte, North 
Carolina. (CMC) 

At that time, petitioner denied any symptoms of upper respiratory 
infection, nausea, vomiting, or diarrhea. However, doctors believed 
that petitioner was likely suffering from acute lymphoblastic 
leukemia. The results of a bone marrow biopsy confirmed this diag- 
nosis, and petitioner began to receive chemotherapy. 

On 5 January 2001, petitioner had a fever of 103.7 degrees. He was 
also suffering abdominal pain that was associated with acute pancre- 
atitis resulting from the chemotherapy. After being treated in the 
intensive care unit, petitioner went back to the pediatric floor on 7 
January 2001. On 10 January 2001, petitioner had an operative proce- 
dure to insert an infusion port because petitioner required chronic 
venous access for chemotherapy. He was discharged to go home on 
13 January 2001, given prophylactic medications, and directed to fol- 
low up with his treating physician. 

On 6 January 2001, petitioner submitted an application for 
Medicaid benefits to the Mecklenburg County Department of Social 
Services. Respondent Division of Medical Assistance approved 
Medicaid coverage for the care and services petitioner received on 29 
December 2000 through 30 December 2000 and 5 January 2001 
through 6 January 2001. 
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On 31 January 2001, petitioner received diagnostic tests. He 
was readmitted to CMC on 5 February 2001 for scheduled chemo- 
therapy. He was instructed to contact his treating physician if he suf- 
fered any problems. 

Petitioner underwent additional chemotherapy and diagnostic 
testing on 13 February 2001 on an outpatient basis. He was dis- 
charged to go home the following day and had no restrictions. 
Petitioner had other visits on 27 February 2001 and on 12 March 2001. 

On 6 April 2001, petitioner submitted another application for 
Medicaid services after 13 January 2001. Respondent Division of 
Medical Assistance denied coverage based on its determination that 
the care petitioner received was no longer for the treatment of an 
emergency medical condition. Petitioner appealed this decision to 
respondent Division of Social Services, but the final agency affirmed 
the denial of benefits. Petitioner then sought judicial review of the 
final agency decision. A hearing took place on 20 March 2003, and the 
Honorable Jesse B. Caldwell, 111, affirmed the agency's denial of 
Medicaid coverage after 13 January 2003. 

Petitioner appeals. On appeal, petitioner argues that the trial 
court erred by determining that he was not eligible for Medicaid ben- 
efits after 13 January 2003. Because the trial court failed to make ade- 
quate findings of fact to support its conclusions of law, we reverse 
and remand the decision of the trial court. 

I. Standard of Review 

[I] Codified at Chapter 150B of the North Carolina General Statutes, 
the North Carolina Administrative Procedure Act (APA), governs 
judicial review of administrative agency decisions. Henderson v. 
N.C. Dept. of H u m a n  R e s o u ~ c e s ,  91 N.C. App. 527, 530, 372 S.E.2d 
887, 889 (1988). Under N.C. Gen. Stat. O 150B-52 (2003), "[a] party to 
a review proceeding in a superior court may appeal to the appellate 
division from the final judgment of the superior court as provided in 
G.S. 7A-27." The amended statute now provides two possibilities for 
the standard of review. Id.  "In cases reviewed under G.S. 150B-51(c), 
the court's findings of fact shall be upheld if supported by substantial 
evidence." Id.  Otherwise, "[tlhe scope of review to be applied by the 
appellate court under this section is the same as it is for other civil 
cases." Id.  

The present case is not governed by N.C. Gen. Stat. # 150B-51(c) 
because that section addresses the situation in which an administra- 
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tive law judge makes a decision, but the agency declines to adopt 
that decision. In this case, the Division of Medical Assistance 
denied coverage for services after 13 January 2001, and the agency 
affimed the denial of benefits. Therefore, the correct standard of 
review is the one used in other civil cases in which the superior court 
sits without a jury: 

[Tlhe standard of review on appeal is whether there was com- 
petent evidence to support the trial court's findings of fact and 
whether its conclusions of law were proper in light of such 
facts. Findings of fact by the trial court in a non-jury trial . . . 
are conclusive on appeal if there is evidence to support those 
findings. A trial court's conclusions of law, however, are review- 
able de novo. 

Shear v. Stevens Building Co., 107 N.C. App. 154,160,418 S.E.2d 841, 
845 (1992) (citations omitted). Petitioner has not assigned error to 
any of the trial court's findings which are therefore binding on appeal. 
However, we review the disputed conclusions of law de nov0.l 

11. Legal Background 

[2] Medicaid is a federal program designed to provide health care 
funding for the needy. Luna v. Div. of Soc. Sews., 162 N.C. App. 1 ,4 ,  
589 S.E.2d 917, 919 (2004). Under federal and state regulations, 
undocumented aliens or aliens who are not permanent residents 
under color of law are not entitled to full Medicaid coverage. Id. "The 
only exception to this exclusion in both the North Carolina rule and 
the federal regulations is that payment is authorized for medical 'care 
and services' that are necessary for the treatment of an emergency 
medical condition." Id. at 4, 589 S.E.2d at 919-20. In this case, peti- 
tioner is an undocumented alien who is not permanently living in the 
United States under color of law. Therefore, he is entitled to benefits 
only if his care was necessary for the treatment of an emergency med- 
ical condition. 

In Luna, this Court outlined the definition of "emergency medical 
condition" under federal law: 

1. This standard of review was also applied in a case that considered the same 
issue on appeal. Luna v. Div. of Soc. Sews., 162 N.C. App. 1, 589 S.E.2d 917 (2004). In 
Luna, we considered "whether the Department correctly applied the law in determin- 
ing that certain care and services did not constitute treatment for Petitioner's emer- 
gency medical condition." Id. at  -, 589 S.E.2d at  918. 
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The implementing federal regulation provides, however, 
that undocumented aliens are entitled to Medicaid coverage for 
emergency services required after the sudden onset of a medical 
condition manifesting itself by acute symptoms of sufficient 
severity (including severe pain) such that the absence of im- 
mediate medical attention could reasonably be expected to 
result in: (i) placing the patient's health in serious jeopardy; (ii) 
serious impairment to bodily functions; or (iii) serious dysfunc- 
tion of any bodily organ or part. A state Medicaid plan must con- 
form to these requirements. 

Id. at 4-5, 589 S.E.2d at 920 (citations omitted). Under the North 
Carolina rule, medical care is necessary for the treatment of an emer- 
gency condition if "[tlhe alien requires the care and services after the 
sudden onset of a medical condition (including labor and delivery) 
that manifests itself by acute symptoms of sufficient severity (includ- 
ing severe pain)[.]" N.C. Admin. Code tit. 10A, r. 21B.0302 (Nov. 2003) 
(formerly N.C. Admin. Code tit. 10, r. 50B.0302 (June 2002)). These 
symptoms must be so severe that the absence of immediate medical 
attention could result in: (1) placing the patient's health in serious 
jeopardy, (2) serious impairment to bodily functions, or (3) serious 
dysfunction of any bodily organ or part. Id. With these principles in 
mind, we turn to consider the issue on appeal. 

111. Issue on Appeal 

Petitioner submitted two applications for Medicaid. The first 
application was approved, and coverage was provided for services 
rendered 29 December 2000 through 30 December 2000 and 5 January 
2001 through 6 January 2001. Therefore, the first application is not 
the subject of this appeal. Instead, the parties are disputing peti- 
tioner's second application. The issue is whether the services ren- 
dered after 13 January 2001 were for the treatment of an emergency 
medical condition. 

We recognize that this is an evolving issue in North Carolina. Our 
appellate courts simply have not had the opportunity to consider 
cases like this one with great frequency. However, this Court has 
established that the trial court must make adequate findings of fact to 
support its conclusions of law. Luna, 162 N.C. App. at 4, 589 S.E.2d at 
924. The rationale is that without sufficient findings, it is impossible 
to determine "whether coverage was proper or not." Id. at 9, 589 
S.E.2d at 922. In Luna, we remanded the case and instructed the trial 
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court to make factual findings on the following issues before decid- 
ing the issue of coverage: 

(I) whether his condition was manifesting itself by acute symp- 
toms, and (2) whether the absence of immediate medical treat- 
ment could reasonabl[y] be expected to place his health in seri- 
ous jeopardy, or result in serious impairment to bodily functions 
or serious dysfunction of any bodily organ or part. 

Id. at 13, 589 S.E.2d at 924-25. 

In this case, the trial court made the following relevant findings 
of fact: 

3. Petitioner was originally admitted to Carolinas Medical Center 
on December 29, 2000, and subsequently diagnosed as having 
acute lymphoblastic leukemia. Following the insertion of a 
central line for the administration of chemotherapy, a bone 
marrow aspirate and lumbar puncture, he was discharged 
home on January 13, 2001. 

4. Subsequent admissions were for planned courses of 
chemotherapy. 

5. An application for Medicaid was submitted on the Petitioner's 
behalf on April 6,2001 to the Mecklenburg County Department 
of Social Services. 

6. The Respondent determined that admissions covering 
December 29-30, 2000, and January 5-6, 2001, were for the 
treatment of an emergency medical condition and approved 
Medicaid coverage to reimburse Carolinas Medical Center for 
these periods. 

7. The Respondent denied coverage for the admissions subse- 
quent to January 13, 2001, upon its determination that these 
admissions were not for the treatment of an emergency med- 
ical condition. 

The trial court also made the following pertinent conclusions 
of law: 

3. Emergency medical conditions are limited to sudden, severe, 
short-lived illnesses (and injuries) that require immediate 
treatment to prevent further harm. 
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4. The care and services for which the Respondent denied 
Medicaid reimbursement were not for the treatment of an 
emergency medical condition. 

5. The Respondent's final agency decision is consistent with con- 
trolling federal statutes and regulations; it is not in violation of 
constitutional provisions, nor does it exceed the statutory 
authority or jurisdiction of the agency. 

6. The Respondent's final agency decision was made upon lawful 
procedure and is not affected by other error of law. 

After carefully reviewing the decision in Luna and the findings of 
fact and conclusions of law in the present case, we are struck by the 
similarities between the two cases. Like the trial court in Luna, the 
trial court in the present case failed to show whether petitioner's con- 
dition was manifesting itself by acute symptoms. The trial court also 
failed to address whether the absence of immediate medical attention 
after 13 January 2001 could result in any of the consequences listed 
in the North Carolina rule (health in serious jeopardy, serious impair- 
ment to bodily functions, or serious dysfunction of any bodily organ 
or part). These are the key issues required by the regulation, and even 
if its conclusions of law were accurate, the trial court failed to make 
sufficient findings to support those conclusions. 

Without adequate findings, we are unable to decide whether 
coverage was proper or not. Therefore, we vacate the conclusions 
of law, leave standing the findings of fact, and remand for fur- 
ther proceedings. On remand, the trial court should resolve the 
important factual issues mentioned above and then decide the 
legal issue of coverage. 

Reversed and remanded. 

Judges BRYANT and ELMORE concur. 
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IN RE: J.S 

No. COA03-1047 

(Filed 20 July 2004) 

1. Termination of Parental Rights- permanency planning 
order-findings insufficient 

A permanency planning order relieving social services of 
reunification and visitation efforts was remanded for further find- 
ings where the trial court entered a cursory two page order which 
was insufficient to allow meaningful appellate review. 

2. Termination of Parental Rights- cessation of reunifica- 
tion efforts-notice-jurisdiction 

The trial court had jurisdiction to order that reunification 
efforts cease despite petitioner not filing a motion requesting 
relief from those efforts. The court obtained jurisdiction when 
petitioner filed a petition alleging that the minors were neglected, 
and that jurisdiction continues until terminated by the court or 
the juveniles become emancipated. 

3. Appeal and Error- failure to object-lack of notice 
Respondents waived any objection to improper notice of a 

permanency planning order for neglected juveniles when they 
and their attorneys appeared and participated without objection. 

Appeal by respondents from judgment filed 17 January 2003 and 
entered nunc  pro tune on 22 August 2002 by Judge John W. Dickson 
in Cumberland County District Court. Heard in the Court of Appeals 
18 May 2004. 

Hunton & Williams, by Jason S. Thomas, for petitioner-appellee 
Guardian Ad Litem. 

John. I? Campbell, for petitioner-appellee Cumberland County 
Department of Social Services. 

Katharine Chester for respondents-appellants. 

STEELMAN, Judge. 

Respondents appeal the district court's Permanency Planning 
Order relieving Cumberland County Department of Social Services 
(DSS) of reunification and visitation efforts with the parents. 
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Respondents are the parents of three boys, now ages fifteen, 
eleven, and four. Respondent-father receives Social Security 
Disability due to several strokes he had in 1999 and is unable to work. 
Respondent-mother is also unemployed. On 15 March 2001, DSS filed 
a juvenile petition regarding the children, alleging they were 
neglected, in that they: (1) lived in unsanitary and unsafe conditions; 
(2) had poor attendance at school; (3) had very poor personal 
hygiene; (4) received inadequate medical care; and (5) the parents 
were unable to manage their finances in a responsible way. On 17 
April 2001, the trial judge issued orders for non-secure custody of 
the three children, placing their custody with DSS. Additional orders 
for non-secure custody were issued on 4 May 2001 and 14 June 2001, 
finding that grounds existed to continue the non-secure custody 
order. On 12 June 2001, the trial court conducted the adjudication and 
dispositional hearings, where DSS moved to amend the petition to 
include allegations of dependency. Since respondents stipulated to 
dependency, DSS took a voluntary dismissal on the neglect allega- 
tions. The court continued the matter for review. On 15 November 
2001, the trial court conducted a review hearing pursuant to N.C. Gen. 
Stat. 5 7B-906. The trial court found that reasonable efforts were 
being made to reunite the children with their family, or to provide a 
permanent plan for the children, but that the return of the children to 
the parent's custody would be contrary to the welfare of the minors. 
While legal custody remained with DSS, physical custody of the two 
youngest boys was placed with relatives of respondents and the old- 
est boy was placed in foster care. The parents were allowed visitation 
with the children. The court conducted periodic permanency plan- 
ning hearings on 20 February 2002, 20 March 2002, 12 June 2002, and 
22 August 2002. 

At the 22 August 2002 permanency planing review, the court 
relieved DSS from its reunification and visitation efforts as to the 
minor children. Respondents appeal. 

[I] In respondents' first assignment of error, they contend the trial 
court's findings of fact are not supported by competent evidence and, 
in turn, the findings of fact do not support the conclusions of law. Our 
analysis of this issue also includes respondents' second assignment of 
error, in which they assert it was error for the trial court to make a 
finding of fact which merely incorporated reports of others. 

"In all actions tried upon the facts without a jury . . . the court 
shall find the facts specifically and state separately its conclusions of 
law thereon . . . ." N.C. Gen. Stat. § 1A-1, Rule 52(a)(l) (2003). Thus, 
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the trial court must, through "processes of logical reasoning," based 
on the evidentiary facts before it, "find the ultimate facts essential to 
support the conclusions of law." In  re Harton, 156 N.C. App. 655,660, 
577 S.E.2d 334,337 (2003). The resulting findings of fact must be "suf- 
ficiently specific to enable an appellate court to review the decision 
and test the correctness of the judgment." Quick v. Quick, 305 N.C. 
446, 451, 290 S.E.2d 653, 657 (1982). Where the trial court's findings 
are supported by competent evidence, they are binding on appeal, 
even if there is evidence which would support a finding to the con- 
trary. I n  re Weiler, 158 N.C. App. 473,477, 581 S.E.2d 134, 137 (2003). 

Here, the trial court's findings are not "specific ultimate facts," 
which are sufficient for this Court to determine that it was proper for 
the lower court to allow DSS to cease reunification efforts. I n  re 
Anderson, 151 N.C. App. 94, 97, 564 S.E.2d 599, 602 (2002) (noting 
that "ultimate facts" are the resulting effect reached by the court's 
application of logical reasoning to the evidentiary facts). In this case, 
the trial court entered a cursory two page order. It did not incorpo- 
rate any prior orders or findings of fact from those orders. Instead, 
the trial court incorporated a court report from DSS and a mental 
health report on the oldest boy as a finding of fact. In juvenile pro- 
ceedings, it is permissible for trial courts to consider all written 
reports and materials submitted in connection with those proceed- 
ings. I n  re Ivey, 156 N.C. App. 398, 402, 576 S.E.2d 386, 390 (2003); 
N.C. Gen. Stat. § 7B-907(b) (2003). Despite this authority, the trial 
court may not delegate its fact finding duty. Harton, 156 N.C. App. at 
660, 577 S.E.2d at 337. Consequently, the trial court should not 
broadly incorporate these written reports from outside sources as its 
findings of fact. 

Furthermore, the trial court's findings of fact are insufficient 
to allow meaningful appellate review, in that they lack the find- 
ings required by N.C. Gen. Stat. § 7B-907(b) and N.C. Gen. Stat. 
3 7B-507(b) (2003). N.C. Gen. Stat. 5 7B-907(b) states that at the 
conclusion of the hearing, if the juvenile is not to be returned 
home, the court must consider the factors listed and make relevant 
findings of fact. These factors include: 

(1) Whether it is possible for the juvenile to be returned home 
immediately or within the next six months, and if not, why it is 
not in the juvenile's best interests to return home; 

(2) Where the juvenile's return home is unlikely within six 
months, whether legal guardianship or custody with a relative or 
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some other suitable person should be established, and if so, the 
rights and responsibilities which should remain with the parents; 

(3) Where the juvenile's return home is unlikely within six 
months, whether adoption should be pursued and if so, any bar- 
riers to the juvenile's adoption; 

(4) Where the juvenile's return home is unlikely within six 
months, whether the juvenile should remain in the current place- 
ment or be placed in another permanent living arrangement and 
why; 

(5) Whether the county department of social services has since 
the initial permanency plan hearing made reasonable efforts to 
implement the permanent plan for the juvenile; 

(6) Any other criteria the court deems necessary. 

N.C. Gen. Stat. C) 7b-907(b) (2003) (emphasis added) 

Here, the trial court found that "it is not possible for the minor to 
return home at this time." While it is true that the court is not 
expressly required to make every finding listed, it must still make 
those findings that are relevant to the permanency plans being devel- 
oped for the children. Arguably the trial court met the criteria of num- 
bers (2) and (51, however, it failed to meet the statutory requirements 
of section (1) as it neglected to state why it was not possible for the 
minors to be returned home. See In re Ledbetter, 158 N.C. App. 281, 
286, 580 S.E.2d 392, 395 (2003) (reversing the trial court's order since 
it failed to explain why it was not in the child's best interest to be 
returned to his mother and because it did not make the findings 
required by section 7B-907(b)). In this case, the findings of fact do not 
sufficiently comply with the requirements of this statute. 
Furthermore, N.C. Gen. Stat. 5 7B-907(c) requires that at the conclu- 
sion of a permanency planning hearing, "the judge shall make specific 
findings as to the best plan of care to achieve a safe, permanent home 
for the juvenile . . . ." N.C. Gen. Stat. 5 7B-907(c) (2003). The court 
made no findings addressing this requirement. 

The only finding which gives any indication as to why DSS should 
cease reunification efforts is Finding of Fact No. 6, which states 
"[tlhe respondent parents have had no substantial change in their 
judgment making and concepts to adequately take care of the chil- 
dren." This finding alone will not support the trial court's order, as the 
remaining findings were either more properly classified as conclu- 
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sions of law or were a mere recitation of the status of the case, 
i.e. the minors were adjudicated dependant and the children's 
current placement was with relatives or foster care. Since the trial 
court's findings are not sufficiently specific to allow this Court to 
review its decision and determine whether the judgment was correct, 
and since the findings also fail to comply with the statutory require- 
ments, we remand this matter to the district court to make appropri- 
ate findings of fact. 

[2] In light of our holding on respondents' first two assignments of 
error, it is unnecessary to address respondents' third assignment of 
error. However, we do address respondents' final assignment of error 
since it raises an issue as to the trial court's jurisdiction. Respondents 
contend that since petitioner did not file a motion requesting relief 
from reunification efforts, the trial court was without jurisdiction to 
cease reunification efforts. 

The order which is the subject of this appeal was entered after a 
permanency planning hearing conducted pursuant to N.C. Gen. Stat. 
Q 7B-907. N.C. Gen. Stat. Q 7B-907(a) provides that a permanency 
planning hearing shall be held within twelve months after the initial 
order removing custody, with subsequent planning hearings to be 
held at least every six months. N.C. Gen. Stat. Q 7B-907(a) (2003). The 
purpose of the hearings is to "review the progress made in finalizing 
the permanent plan for the juvenile, or if necessary, to make a new 
permanent plan for the juvenile." Id.  (emphasis added). This vests 
the trial court with the authority to modify its permanency plan for 
the children with respect to any aspect of that plan, including reuni- 
fication or visitation. By its nature, the subsequent planning hearings 
do not require petitioner to file a new petition for each subsequent 
hearing, as the statute mandates that the lower court hold such a 
hearing at least every six months. Furthermore, our Supreme Court 
has held that nothing in the juvenile code, N.C. Gen. Stat. Ch. 7B, 
"precluded the trial court from specifying in its order in this case that 
DSS 'may' cease reconciliation efforts." I n  re Brake, 347 N.C. 339, 
340-41, 493 S.E.2d 418, 419-20 (1997). 

N.C. Gen. Stat. # 7B-200(a) provides that "[tlhe court has 
exclusive, original jurisdiction over any case involving a juvenile 
who is alleged to be abused, neglected, or dependent." N.C. Gen. Stat. 
Q 7B-200(a) (2003). Once the court obtains jurisdiction over a juve- 
nile, that "jurisdiction shall continue until terminated by order of the 
court or until the juvenile reaches the age of 18 years or is otherwise 
emancipated . . . ." N.C. Gen. Stat. 3 7B-201 (2003). When petitioner 
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filed its petition alleging the minors to be neglected, the district court 
obtained jurisdiction over the matter. 

[3] By this same assignment of error, respondents contend they did 
not receive notice of the permanency planning hearing as required by 
N.C. Gen. Stat. § 7B-907(a) (requiring the clerk to give fifteen days 
notice of the hearing to the parents). A party who is entitled to notice 
of a hearing waives such notice where they attend the hearing and 
participate in it without objecting to improper notice. Anderson v. 
Anderson, 145 N.C. App. 453, 456, 550 S.E.2d 266, 269 (2001); 
Brandon v. Brandon, 10 N.C. App. 457,460-61, 179 S.E.2d 177, 179-80 
(1971). Here, respondents and their attorneys were present at 
the hearing, they participated in the proceedings, and no one 
objected to improper notice. Thus, respondents waived any objec- 
tion they might have had to improper notice. This assignment of 
error is without merit. 

For the reasons discussed herein, we reverse the trial court's 
Permanency Planning Order and remand for proceedings con- 
sistent with this opinion. It is within the trial court's discretion to 
allow additional evidence prior to making findings of fact and 
conclusions of law. See I n  re Anderson, 151 N.C. App. 94, 100, 564 
S.E.2d 599, 603 (2002). 

REVERSED AND REMANDED. 

Judges WYNN and CALABRIA concur. 

ESTATE O F  WORTH APPLE, ON BEHALF OF WORTH APPLE, DECEASED EMPLOYEE, AKD 
BESSIE HUTCHINS APPLE, WIDOW OF WORTH APPLE, DECEASED EMPLOYEE, 
PLAINTIFF V. COMMERCIAL COURIER EXPRESS, INC., EMPLOYER; MICHIGAN 
MUTUAL INSURANCE COMPANY, CARRIER DEFENDANTS 

(Filed 20 July 2004) 

1. Workers' Compensation- death benefits-statute o f  limi- 
tations-determination of disability 

A workers' compensation claim for death benefits was not 
time barred under N.C.G.S. $ 97-38 where the decedent was 
attacked in 1994 while working as a courier, he was left in a per- 
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manent vegetative state, a Form 21 agreement for disability com- 
pensation was approved in 1994, and he died in 2001, more than 
six years after his injury and more than two years from the Form 
21 filing. While a Form 21 is a method for establishing disability, 
it does not always constitute a final award; in this case, the dece- 
dent's condition was uncertain and the Form 21 was a preliminary 
agreement for disability payments rather than a final determina- 
tion of disability. That occurred in a separate claim on 19 April 
2001, and death occurred within two years of that date. 

2. Workers' Compensation- attorney fees-determination of 
issue required 

The Industrial Commission errs by failing to rule on attorney 
fees when the issue has been raised. In this case, the motion was 
for attorney fees under N.C.G.S. Q 97-88; while the Commission 
ruled on attorney fees under N.C.G.S. Q 97-88.1, the statutes pro- 
vide separate grounds and the case was remanded for a determi- 
nation of the issue under N.C.G.S. 5 97-88. 

Appeal by plaintiff and defendants from an opinion and award 
entered 13 February 2003 by the North Carolina Industrial 
Commission. Heard in the Court of Appeals 30 March 2004. 

R. James Lore for plaintiff-appellant. 

Carruthers & Roth, PA.,  by N o m a n  I? Klick, Jr. and J.  Patrick 
Haywood, for defendant-appellants. 

HUNTER, Judge. 

Commercial Courier Express, Inc. ("CCE") and Michigan Mutual 
Insurance Company (collectively "defendants") appeal from an opin- 
ion and award of the Full Commission of the North Carolina 
Industrial Commission ("the Commission") filed 13 February 2003 
awarding death benefits to Bessie Hutchins Apple ("plaintiff') as 
widow of Worth Apple ("Apple"). Plaintiff also appeals. Because 
Apple's death occurred within two years of the final determination of 
disability, plaintiff was eligible to receive death benefits, and we 
therefore affirm that portion of the opinion and award of the 
Commission. We, however, remand this case to the Commission for a 
determination of whether plaintiff is entitled to attorneys' fees under 
N.C. Gen. Stat. 5 97-88. 
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The undisputed facts of this case establish that on 4 August 1994, 
Apple, who was 77 years old, was working as a courier for CCE. 
Apple was brutally attacked and robbed while making a delivery. 
During the attack, he was struck in the head with a hammer and, as a 
result, suffered severe head injuries leaving him in a persistent vege- 
tative state. 

On 6 September 1994, defendants filed a Form 19 Employer's 
Report of Injury to Employee. This report noted that the probable 
length of Apple's disability was "unknown." On 20 October 1994, the 
Commission approved a Form 21 Agreement for Compensation for 
Disability. This Form 21 Agreement stated that disability compensa- 
tion would be paid continuing for "[n]ecessary weeks" and the parts 
of the form regarding Apple's return to work were left blank. 

Apple reached the point of maximum medical improvement 
between 10 March 1995 and 13 March 1995, but remained perma- 
nently and totally disabled. On 15 March 2000, defendants filed a 
Form 33 Request for Hearing in Apple's separate disability benefits 
claim alleging that plaintiff had refused to enter into a Form 26 agree- 
ment regarding the date of the onset of Apple's disabi1ity.l Apple died 
from complications stemming from his injuries on 14 January 2001. 
Plaintiff filed the present claim for death benefits on 22 March 2001. 

Defendants requested that the Commission deny the claim for 
death benefits because Apple's death had occurred more than six 
years after his injuries and more than two years from the entry of the 
Form 21 agreement. Although the parties stipulated before the 
Commission that Apple was totally disabled on 4 August 1994, 
the date of the attack, the Comn~ission concluded that no final dis- 
ability determination under N.C. Gen. Stat. 5 97-38 had been made in 
the case until 19 April 2001, when as a result of defendant's Form 33 
request for a hearing in the disability benefits claim regarding plain- 
tiff's reluctance to enter into a Form 26, the deputy commissioner 
determined that Apple was totally and permanently disabled on 13 
March 1995, following his maximum medical improvement. The Full 
Commission agreed with the deputy commissioner that total and per- 
manent disability occurred on 13 March 1995.2 

1. The appeal from this related but separate disability benefits claim arising out 
of the same attack upon Apple is contained at Apple 2'. Commc~e ia l  Courier Ej -p~ess ,  
165 N.C.  App. 530, ,598 S.E.2d 623 (2004). 

2. We note that neither party appealed the deputy con~missioner's 19 April 2001 
determination that plaintiff was totally and permanently disabled as  of 13 hlarch 1995. 
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Because the Commission in the present case concluded that no 
final disability determination had been made until 19 April 2001, the 
Commission determined that Apple's death on 14 January 2001 
occurred within two years of the final determination of disability. The 
Commission further concluded that plaintiff's claim was proper and 
awarded her benefits. The Commission also ruled that plaintiff was 
not entitled to attorneys' fees under N.C. Gen. Stat. 5 97-88.1, but 
made no ruling as to plaintiff's motion for attorneys' fees under N.C. 
Gen. Stat. # 97-88. 

The two issues on appeal are whether (I) the Form 21 agreement 
entered into by the parties in this case constituted a "final determi- 
nation of disability," such that plaintiff was time-barred from filing a 
death benefits claim under the Workers' Compensation Act; and (11) 
the Commission erred by failing to rule on plaintiff's motion for attor- 
neys' fees under N.C. Gen. Stat. # 97-88. 

[I] Defendants contend that plaintiff's claim for death benefits is 
time barred under N.C. Gen. Stat. # 97-38. Specifically, defendants 
argue that the 20 October 1994 Form 21 agreement entered into 
by the parties constituted a final determination of disability, and 
thus plaintiff's claim for death benefits filed 22 March 2001 was 
filed more than two years after the final disability determination. 
We disagree. 

N.C. Gen. Stat. # 97-38 provides that: 

If death results proximately from a cornpensable injury or 
occupational disease and within six years thereafter, or within 
two years of the final determination of disability, whichever is 
later, the employer shall pay or cause to be paid [death benefits]. 

N.C. Gen. Stat. 5 97-38 (2003). In this case, it is undisputed that Apple 
died more than six years following his injury, therefore we must 
determine whether his death occurred within two years of the final 
determination of disability. Defendants contend that a Form 21 agree- 
ment is a final determination of disability. 

It is true that a Form 21 is "[olne method for establishing disabil- 
ity . . . ; written agreements between employers and employees using 
Form 21 and approved by the Commission qualify as awards of the 
Commission and entitle employees to a presumption of disability." 
Sims v. CharmedArby's Roast Beef, 142 N.C. App. 154, 158-59, 542 
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S.E.2d 277, 281 (2001). The general rule is that a Form 21 agreement, 
approved by the Commission, is as " ' "binding on the parties as an 
order, decision or award of the Commission unappealed from." ' " 
Kisiah v. W R .  Kisiah Plumbing, 124 N.C. App. 72, 77,476 S.E.2d 434, 
436 (1996) (quoting Dalton v. Anvil Knitwear, 119 N.C. App. 275,282, 
458 S.E.2d 251, 257 (1995)). Our Courts have, however, also recog- 
nized that under certain circumstances, a Form 21 agreement does 
not constitute a final award or final determination, but rather acts as 
a preliminary and interlocutory award. See Pratt v. Upholstery Co., 
252 N.C. 716, 115 S.E.2d 27 (1960); Beard v. Blumenthal Jewish 
Home, 87 N.C. App. 58, 359 S.E.2d 261 (1987). This case is analogous 
to both Pratt and Beard. 

In Pratt, the North Carolina Supreme Court held that the Form 21 
agreement in that case was not a final determination of the compen- 
sation to be awarded and was instead "a preliminary and interlocu- 
tory award." Pratt, 252 N.C. at 722, 115 S.E.2d at 33. There the Form 
21 agreement stated compensation would be paid continuing " 'for 
legal weeks.' " Id. at 720, 115 S.E.2d at 32. Further, the portions of the 
Form 21 relating to the employee's return to work had been left 
blank. Id. In addition, the uncertainty of the nature of the employee's 
injuries was evidenced by the Form 25 doctor's report, which in 
response to an inquiry regarding the employee's permanent disability, 
simply had three question marks. Id. at 721, 115 S.E.2d at 33. The 
Supreme Court concluded that under these facts the Form 21 did not 
constitute a final determination. Id. at 722, 115 S.E.2d at 33. 

In Beard, the Form 21 agreement, as in this case, stated payment 
would " 'continu[e] for necessary weeks.' "Beard, 87 N.C. App. at 60, 
359 S.E.2d at 262. This Court stated that because the Form 21 
answered only the preliminary questions of jurisdiction and tempo- 
rary disability, it left the extent of the employee's permanent disabil- 
ity unresolved and thus the Form 21 was not a final determination of 
disability. Id. We concluded, therefore, that the Form 21 agreement in 
that case was the equivalent of an interlocutory order and not a final 
determination. Id. 

In this case, in addition to the Form 21, which stated the length of 
payments would be for "[n]ecessary weeks," the uncertainty of 
Apple's condition was evidenced by the employer's report stating the 
probable length of disability was "unknown." Furthermore, Apple did 
not reach maximum medical improvement until March 1995, and 
there was no determination that he was "permanently and totally" dis- 
abled until the Commission's resolution of the issue in the separate 
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disability compensation claim, on 19 April 2001, following the filing of 
a Form 33 request for hearing on the issue by defendants. Perhaps the 
most telling indication that the parties did not consider the Form 21 
to be a final determination of disability is the fact defendants later 
attempted to enter into a Form 26 agreement to finally establish the 
date of disability and subsequently sought out the Commission to 
determine the issue. 

Therefore, under the facts of this case, we conclude the Form 21 
agreement entered into by the parties in the case sub judice was not 
a final determination of disability but rather a preliminary agreement 
for disability payments as in Pratt and Beard. We note that our hold- 
ing in no way abrogates the general rule that a Form 21 creates a pre- 
sumption of disability and is to be given the same effect as an order 
of the Commission. Thus, the final determination of disability was 
made by the deputy commissioner in the separate disability benefits 
claim on 19 April 2001, finding total and permanent disability 
occurred in March 1995, from which neither party appealed. Since 
Apple's death occurred on 14 January 2001, it occurred within t.wo 
years of the final determination of disability in this case. Accordingly, 
plaintiff's claim for death benefits was not time barred under N.C. 
Gen. Stat. 97-38. Thus, we affirm that portion of the Commission's 
opinion and award. 

[2] Plaintiff assigns error to the Commission's failure to rule on her 
motion for attorneys' fees under N.C. Gen. Stat. § 97-88. Where the 
issue has been raised before the Commission, it is error for the 
Commission to fail to rule on whether attorneys' fees should be 
awarded. See Whitfield v. Laboratory Corp. of Am., 158 N.C. App. 
341, 358, 581 S.E.2d 778, 789 (2003). In this case, the Commission did 
rule under N.C. Gen. Stat. 5 97-88.1, whether plaintiff was entitled to 
attorneys' fees. N.C. Gen. Stat. § 97-88, however, provides a separate 
legal ground for an award of attorneys' fees, see id., and the 
Commission made no findings or conclusions with regard to this 
ground. Accordingly, we remand this case to the Commission for a 
determination as to whether plaintiff is entitled to attorneys' fees 
under N.C. Gen. Stat. 5 97-88. 

Affirmed in part and remanded in part. 

Judges WYNN and TYSON concur. 
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MICHAEL T. WINBUSH, PETITIOWR \. WINSTON-SALEM STATE UNIVERSITY, 
RESPOLDENT 

No. COA03-891 

(Filed 20 July 2004) 

1. Public Officers and Employees- university coach-juris- 
diction to hear petition to reinstate duties 

The superior court did not err by concluding that the Office 
of Administrative Hearings (OAH) and State Personnel Commis- 
sion (SPC) had jurisdiction to hear the petition seeking to rein- 
state petitioner's duties as Assistant Football Coach and Head 
Women's Softball Coach at Winston-Salem State University, 
because: (1) an employee petition filed with the OAH that al- 
leges the employee has been dismissed, demoted, or suspended 
without just cause is sufficient to invoke the jurisdiction of 
the OAH and SPC; and (2) in this case petitioner alleged he 
had been discharged without just cause or reassigned without 
just cause when he was relieved of his athletic duties and 
privileges by respondent's Athletics Director, thus alleging a dis- 
charge or demotion. 

2. Public Officers and Employees- university coach-demo- 
tion or discharge 

The superior court erred by concluding petitioner had been 
demoted or discharged from his coaching duties in violation of 
N.C.G.S. # 126-34.1(a)(l), because: (1) at most, the evidence 
shows a reassignment as petitioner claims to have lost his more 
significant coaching responsibilities; (2) a demotion is defined as 
a lowering in rank, position, or pay, and in the instant case peti- 
tioner's paygrade remained the same; and (3)  as  the promised 
raise in salary had not yet come into effect at the time of his reas- 
signment, petitioner has also failed to show a demotion through 
a decrease in pay. 

Appeal by respondent from order filed 17 March 2003 by Judge 
Abraham Penn Jones in Wake County Superior Court. Heard in the 
Court of Appeals 17 March 2004. 

Elliot Pishko Morgan, PA., by Robert M. Elliot, fo?' petitioner- 
appellee. 

Attorney General Roy Cooper, by Assistant Attorneys General 
Joyce S. Rutledge, for respondent-appellant. 



IN THE COURT OF APPEALS 52 1 

WINBUSH v. WINSTON-SALEM STATE UNIV. 

[I65 N.C. App. 520 (2004)l 

BRYANT, Judge. 

Winston-Salem State University (respondent) appeals a superior 
court order filed 17 March 2003 reversing an order by the State 
Personnel Commission (SPC) and ordering the reinstatement of 
Michael T. Winbush (petitioner) to his duties as Assistant Football 
Coach and Head Women's Softball Coach. 

On 2 October 2000, petitioner filed a petition for a contested case 
hearing with the Office of Administrative Hearings (OAH). The peti- 
tion alleged petitioner had been discharged or reassigned from his 
coaching duties without just cause. Attached to the petition was a 
statement by petitioner that he had been "relieved of [his] athletic 
duties and privileges effective June 30, 2000" by respondent's 
Athletics Director. In a recommended decision, the administrative 
law judge (ALJ) who initially heard the case concluded: (1) the OAH 
had "jurisdiction over this contested matter" and (2) petitioner was 
demoted without just cause. The SPC, however, rejected the ALJ's 
findings of fact and conclusions of law as "erroneous as a matter of 
law." In rejecting the ALJ's recommended decision in its entirety, the 
SPC stated: "The Commission finds that neither the ALJ nor the 
Commission have jurisdiction under Chapter 126 over [pletitioner's 
complaint, as an employee subject to the State Personnel Act, that he 
was not assigned the job duties of his choice, i.e. specifically certain 
coaching duties and responsibilities." Petitioner appealed the SPC 
ruling to the superior court. 

In an order filed 17 March 2003, the superior court in turn 
reversed the SPC decision, finding jurisdiction and making the fol- 
lowing pertinent findings of fact: 

33. As a result of the disciplinary action . . . , [petitioner] 
did not receive the 10% raise in salary in July[] 2000, which 
he had been told that he would receive for his coaching 
accomplishments. 

35. [Petitioner] is still employed at WSSU as a recreation 
worker, and his pay[]grade has not changed. [Petitioner] was 
hired as a coach, has excelled as a coach and has developed a 
reputation as an excellent coach; however, he has not been 
allowed to coach at WSSU since June 30, 2000. 

The superior court concluded petitioner had been demoted or dis- 
charged for disciplinary reasons without just cause from his position 
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as coach. The superior court also concluded that petitioner had been 
denied a 10% pay raise for his coaching responsibilities. 

The issues are whether: (I) the allegations in the petition invoked 
the jurisdiction of the OAH and SPC and (11) the superior court erred 
in concluding petitioner had been demoted or discharged from his 
coaching duties in violation of N.C. Gen. Stat. 5 126-34.1(a)(l). 

[l] The rights of university employees to challenge any employment 
action in the OAH arise solely from the State Personnel Act (SPA). 
University of North Carolina v. Feinstein, 161 N.C. App. 700, 703, 
590 S.E.2d 401, 402 (2003). Thus, the OAH's jurisdiction over appeals 
of university employee grievances is confined to the limits estab- 
lished by the SPA. Id. at 703,590 S.E.2d at 403. In 1995, N.C. Gen. Stat. 
§ 126-34.1 was enacted to specifically define the types of employee 
appeals that constitute contested case issues of which the OAH may 
hear. Id.; N.C.G.S. Q 126-34.1(a) (2003) (explicitly stating that State 
employees may file in the OAH "only as to the following personnel 
actions or issues"). 

N.C. Gen. Stat. 4 126-34.1 provides in pertinent part that a State 
employee or former State employee has the right to challenge his 
"[d]ismissal, demotion, or suspension without pay based upon an 
alleged violation of G.S. 126-35, if the employee is a career State 
employee."l N.C.G.S. 5 126-34.1(a)(l) (2003). Pursuant to N.C. Gen. 
Stat. § 126-35, "[nlo career State employee subject to the [SPA] shall 
be discharged, suspended, or demoted for disciplinary reasons, 
except for just cause." N.C.G.S. § 126-35(a) (2003). Therefore, an 
employee petition filed with the OAH that alleges the employee has 
been dismissed, demoted, or suspended without just cause is suffi- 
cient to invoke the jurisdiction of the OAH and SPC. See Campbell v. 
N.C. Dep't of Transp., 155 N.C. App. 652, 660, 575 S.E.2d 54, 60 (for 
claim under N.C. Gen. Stat. 5 126-34.1, "ljlurisdiction rests on the alle- 
gations of the petitioner"), disc. review denied, 357 N.C. 62, 579 
S.E.2d 386 (2003); see also Batten v. N.C. Dep't of Correction, 326 
N.C. 338, 346-47,389 S.E.2d 35, 41 (1990) (holding that the mere "alle- 
gation that an employee has been 'demoted in rank without sufficient 
cause' invokes . . . the jurisdiction of the State Personnel Commission 
[and] that of the OAH"), disapproved of on  other grounds by Empire 
Power Co. v. N.C. Dep't of E.H.N.R., 337 N.C. 569, 447 S.E.2d 768 

1. The parties do not dispute that petitioner qualifies as a career State employee. 



IN THE COURT O F  APPEALS 523 

WINBUSH V. WINSTON-SALEM STATE UNIV. 

(165 N.C. App. 520 (2004)] 

(1994); Fearrington v. University of North Carolina, 126 N.C. App. 
774, 781, 487 S.E.2d 169, 174 (1997) ("[tlhe Commission has jurisdic- 
tion to review[, inter alia,] appeals involving government employees 
subject to the Personnel Act where an employee was . . . discharged, 
suspended or demoted for disciplinary reasons without just cause"). 

In this case, the petition filed by petitioner alleged he had been 
discharged without just cause or reassigned without just cause when 
he was "relieved of [his] athletic duties and privileges effective June 
30, 2000" by respondent's Athletics Director. Under our liberal rules 
of construction for allegations raised in a party's pleading, the peti- 
tion thus alleges either a discharge or demotion. See N.C.G.S. 5 1A-I, 
Rule 8(f) (2003) (the allegations in a pleading must be liberally con- 
strued so "as to do substantial justice"); Black's Law Dictionary 
444 (7th ed. 1999) (to "demote" is defined as "[tlo lower in rank, posi- 
tion, or pay"). Accordingly, the superior court properly concluded 
that the OAH and SPC had jurisdiction to hear the petition. 

[2] We next consider whether the superior court erred in concluding 
that petitioner had been demoted or discharged from his coaching 
duties in violation of N.C. Gen. Stat. # 126-34.1(a)(l). 

The evidence establishes that petitioner was neither dismissed 
nor demoted from his respondent employment. In 1994, respondent's 
Student Affairs Department hired petitioner to fill the position of 
"Recreation Worker 11." Petitioner's annual salary was $22,557.00, 
which was equivalent to a "paygrade 64" on the N.C. State Salary 
Schedule. As a respondent employee, petitioner's primary respon- 
sibility was to coach football and women's softball. In April 2000, 
petitioner was commended for his coaching accomplishments 
and told he would receive an additional 10% raise in salary effec- 
tive 1 July 2000. 

In June 2000, a dispute arose over petitioner's coaching perform- 
ance: Petitioner had organized a youth football camp to occur on 18 
and 19 June 2000. After having scheduled the football camp, peti- 
tioner learned he was required to attend a respondent staff retreat on 
17 and 18 June 2000. Petitioner made arrangements for his staff to 
operate the football camp while he attended the required respondent 
staff retreat. However, against the instructions of his supervisor, peti- 
tioner failed to obtain prior, written approval to conduct the football 
camp. Consequently, effective 1 July 2000 petitioner was removed 
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from his coaching duties and began serving as intramural coordina- 
tor, without change to his paygrade or Recreation Worker I1 status. In 
addition, he failed to receive the promised raise in salary for his 
coaching accomplishments. 

This evidence shows petitioner was neither dismissed nor 
demoted in his Recreation Worker I1 position at respondent. At most, 
the evidence speaks to a reassignment, as petitioner claims to have 
lost his more significant coaching responsibilities. "Because peti- 
tioner [is] a permanent State employee, it is well-settled that he [has] 
a 'property interest of continued employment created by state law 
and protected by the Due Process Clause."' Nix v. Dep't of 
Administration, 106 N.C. App. 664, 666, 417 S.E.2d 823, 825 (1992) 
(citation omitted). That interest "does not extend to the right to pos- 
sess or retain a particular job or to perform particular services." 
Fields v. Durham, 909 F.2d 94, 98 (4th Cir. 1990), cert. denied, 498 
U.S. 1068, 112 L. E. 2d 849 (1991); Babb t i .  Harnett County Bd. of 
Education, 118 N.C. App. 291, 454 S.E.2d 833 S.E.2d 184 (rejecting 
plaintiff's argument that under contract and the State Constitution he 
had a protected property interest in being assigned coaching duties), 
disc. rev. denied, 340 N.C. 358, 458 S.E.2d 184 (1995). 

As previously stated, a demotion is defined as a "lower[ing] in 
rank, position, or pay," Black's Lau: Dictionary 444. Rank is defined 
as "relative standing or position" within a group. Webster's Third New 
International Dictionary 1881 (3d ed. 1966). A reduction in position 
under the SPA has been construed by this Court to mean the place- 
ment of an employee "in a lower paygrade." Gibbs v. Dept. of Human 
Resources, 77 N.C. App. 606, 611, 335 S.E.2d 924, 927 (1985) (reject- 
ing a petitioner's contention that she had been demoted under the 
SPA when she was reassigned to a position with fewer responsibili- 
ties but which was subject to the same paygrade). In the instant case, 
petitioner's paygrade remained the same. Furthermore, as the 
promised raise in salary had not yet come into effect at the time of his 
reassignment, petitioner has also failed to show a demotion through 
a decrease in pay. As such, petitioner was neither discharged nor 
demoted and is not entitled to relief under the SPA. Accordingly, the 
superior court erred in concluding that petitioner had been dis- 
charged without just cause. 

Affirmed in part, reversed in part. 

Judges McCULLOUGH and ELMORE concur. 
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JOSEPH WAYNE LEE, PLAINTIFF V. R & K MARINE, INC., DEFENDANT 

NO. COA03-1145 

(Filed 20 July 2004) 

1. Statutes of Limitation and Repose- breach of contract- 
sale of boat-dispute over date of delivery 

The trial court erred by granting defendant's motion for sum- 
mary judgment on a breach of contract claim arising from the 
sale of a boat where there was a dispute as to the date of delivery 
(when the breach occurred and the claim accrued). 

2. Warranties- disclaimer-effective 
Defendant effectively disclaimed any and all warranties of 

merchantability and fitness for a particular purpose, and the trial 
court did not err by granting summary judgment for defendant on 
plaintiff's breach of warranty claim for a defective boat. 

Appeal by plaintiff from order entered 16 July 2003 by Judge 
Ripley E. Rand in Wake County Superior Court. Heard in the Court of 
Appeals 19 May 2004. 

Browne, Flebotte, Wilson & Horn, PLLC, by Aaron C. 
Hemmings and Rachel Lea Hunter, for plaintiff-appellant. 

Patterson, Dilthey, Clay, Bryson & Anderson, L.L.P, by Reid 
Russell, for defendant-appellee. 

TYSON, Judge. 

Joseph Wayne Lee ("plaintiff") appeals from the trial court's order 
granting R & K Marine, 1nc.k ("defendant") motion for summary judg- 
ment. We affirm in part, reverse in part, and remand. 

I. Background 

In December 1998, plaintiff purchased a 1999 Sea Ox boat ("the 
boat") from defendant. Plaintiff and a representative of defendant 
signed the Standard Marine Purchase Agreement ("purchase agree- 
ment") on 18 December 1998. Paragraph 9 of the Additional Terms 
and Conditions on the back of the purchase agreement stated in all 
capital letters, "EXCEPT TO THE EXTENT REQUIRED BY STATE 
LAW, SELLER EXPRESSLY DISCLAIMS ALL WARRANTIES, 
EXPRESS OR IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF 
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE." 
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Delivery of the boat to plaintiff took place some time after the exe- 
cution of the purchase agreement. The parties dispute the date the 
boat was delivered to plaintiff. 

In January 2002, plaintiff took the boat in for repairs. Cracks and 
massive deterioration were discovered in the hull. Plaintiff con- 
tracted with an appraiser, who determined the cracks and deteriora- 
tion were due to manufacturing defects and the hull could not be 
repaired. Plaintiff was informed the manufacturer of the boat had 
ceased doing business, filed for bankruptcy, and was in prison for 
fraud. Plaintiff brought suit against defendant claiming breach of con- 
tract and breach of the warranties of merchantability and fitness for 
a particular purpose. Defendant moved for summary judgment on 9 
May 2003. After hearing oral arguments and reviewing affidavits sub- 
mitted by each party, the trial court granted defendant's motion. 
Plaintiff appeals. 

11. Issues 

The issues are whether the trial court erred in granting: (1) 
defendant's motion for summary judgment on plaintiff's breach of 
contract claim and holding plaintiff was barred by the statute of lim- 
itations set forth in the North Carolina Uniform Commercial Code, 
N.C. Gen. Stat. 5 25-2-725; and (2) defendant's motion for summary 
judgment on plaintiff's claim for breach of warranty holding that 
defendant effectively disclaimed the warranties of merchantability 
and fitness for a particular purpose. 

111. Statute of Limitations for Breach of Contract 

[I] Plaintiff contends the trial court erred in granting defendant's 
motion for summary judgment regarding plaintiff's breach of contract 
claim and asserts issues of material fact existed regarding the date of 
the delivery of the boat. We agree. 

The standard of review on appeal from the granting of a motion 
for summary judgment is whether there is any genuine issue of 
material fact and whether the moving party is entitled to judg- 
ment as a matter of law. The moving party has the burden of 
establishing the lack of any triable issue of fact. A defendant may 
show entitlement to summary judgment by (1) proving that an 
essential element of the plaintiff's case is non-existent, or (2) 
showing through discovery that the plaintiff cannot produce evi- 
dence to support an essential element of his or her claim, or (3) 
showing that the plaintiff cannot surmount an affirmative 
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defense. Summary judgment is not appropriate where matters of 
credibility and determining the weight of the evidence exist. 
Once the party seeking summary judgment makes the required 
showing, the burden shifts to the nonmoving party to produce a 
forecast of evidence demonstrating specific facts, as opposed to 
allegations, showing that he can at least establish a prima facie 
case at trial. 

Draughon v. Hamett  Cty. Bd. of Educ., 158 N.C. App. 705, 
707-08, 582 S.E.2d 343, 345 (2003), aff'd, 358 N.C. 137, 591 S.E.2d 
520, reh'g denied, 358 N.C. 381, 597 S.E.2d 129 (2004) (internal cita- 
tions omitted); see Herring v. Liner, 163 N.C. App. 534, 594 S.E.2d 
117 (2004); Kampschroeder v. Bruce, 162 N.C. App. 180, 590 S.E.2d 
333 (2004); Privette v. State Farm Mut. Auto. Ins. Co., 164 N.C. App. 
680, 596 S.E.2d 448 (2004); McGlynn v. Duke University, 165 N.C. 
App. 250, 598 S.E.2d 424 (2004); see also N.C. Gen. Stat. § 1A-1, Rule 
56(c) (2003). 

The Uniform Commercial Code ("UCC"), codified in N.C. Gen. 
Stat. 3 25-2-102 (2003), applies to all transactions in goods. N.C. Gen. 
Stat. 3 25-2-725 (2003) states: 

(I) An action for breach of any contract for sale must be com- 
menced within four years after the cause of action has accrued. 
By the original agreement the parties may reduce the period of 
limitation to not less than one year but may not extend it. 

(2) A cause of action accrues when the breach occurs, regard- 
less of the aggrieved party's lack of knowledge of the breach. A 
breach of warranty occurs when tender of delivery is made . . . . 

(emphasis supplied). 

Here, plaintiff contracted to buy the boat from defendant in 
1998. On 18 December 1998, both parties signed a standard purchase 
agreement. The boat was actually delivered to plaintiff at some 
period of time after the purchase agreement was signed. At the sum- 
mary judgment hearing, both parties presented evidence regarding 
the date of the boat's delivery. Defendant claims the boat was deliv- 
ered on 18 December 1998. Plaintiff claims the boat was delivered 
sometime after 25 December 1998. Plaintiff also presented an affi- 
davit stating that defendant was not in possession of the boat until 21 
December 1998. 
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In January 2002, plaintiff took the boat in for repairs. After inte- 
rior components of the boat were removed, massive cracks and dete- 
rioration of the hull of the boat were discovered. The appraiser deter- 
mined these defects occurred in the manufacturing process where 
the fiberglass had not bonded correctly. Plaintiff was not aware of 
these defects until January 2002. 

A breach of contract action does not accrue until the breach 
occurs. N.C. Gen. Stat. 5 25-2-725(2). Although both parties signed the 
purchase agreement setting out their rights and obligations on 18 
December 1998, the breach could not and did not occur until defend- 
ant actually delivered the boat that was different from what plaintiff 
and defendant agreed upon in the purchase agreement. Once plaintiff 
received the defective boat under the purchase agreement, his right 
to sue for breach of contract accrued. Plaintiff had four years from 
this date to file hi3 claim. N.C. Gen. Stat. # 25-2-725(1). The trial court 
found that plaintiff failed to meet the statute of limitations for his 
breach of contract action by two days. However, genuine issues of 
fact exist regarding the date the boat was actually delivered to plain- 
tiff. Plaintiff claims it was delivered after 25 December 1998, and that 
defendant was not in possession of the boat until 21 December 1998. 
Defendant claims the boat was delivered on 18 December 1998, the 
same day the purchase agreement was signed. 

As the date of delivery is disputed and is pertinent in determining 
when plaintiff's claim for breach of contract accrues, the trial court 
erred in granting summary judgment. The merits of this issue should 
be fully tried. 

IV. Disclaimer of Warranties of Merchantabilitv and Fitness 
for a Particular Pumose 

[2] Plaintiff also contends that the trial court erred in granting 
defendant's motion for summary judgment regarding plaintiff's 
breach of warranty claim. We disagree. 

N.C. Gen. Stat. Q: 25-2-316(2) (2003) provides, "to exclude or mod- 
ify the implied warranty of merchantability or any part of it the lan- 
guage must mention merchantability and in case of a writing must be 
conspicuous, and to exclude or modify any implied warranty of fit- 
ness the exclusion must be by a writing and conspicuous." N.C. Gen. 
Stat. Q: 25-1-201(10) (2003) defines the term "conspicuous" as: 

A term or clause is conspicuous when it is so written that a 
reasonable person against whom it is to operate ought to 
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have noticed it. A printed heading in capitals (as: NONNEGO- 
TIABLE BILL OF LADING) is conspicuous. Language in the body 
of a form is "conspicuous" if it is in larger o r  other contrasting 
type or color. 

(emphasis supplied). 

Here, the reverse side of the purchase agreement contained a dis- 
claimer that read, "EXCEPT TO THE EXTENT REQUIRED BY STATE 
LAW, SELLER EXPRESSLY DISCLAIMS ALL WARRANTIES, 
EXPRESS OR IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF 
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE." 
This disclaimer was printed in all capital letters with the surrounding 
print in lower-case letters. The language specifically mentioned both 
the warranties of merchantability and fitness for a particular pur- 
pose. N.C. Gen. Stat. 3 25-2-316(2). Further, there were at least 
five different references on the front of the purchase agreement noti- 
fying plaintiff of the terms and conditions listed on the back of the 
purchase agreement. 

The disclaimer met all the requirements of N.C. Gen. Stat. 
Q 25-1-316(2), and was conspicuous as defined by N.C. Gen. Stat. 
Q 25-1-201(1). Defendant effectively disclaimed any and all warran- 
ties of merchantability and fitness for a particular purpose. The trial 
court did not err in granting defendant's motion for summary judg- 
ment on plaintiff's breach of warranty claim. 

V, Conclusion 

Plaintiff failed to show the trial court erred by granting defend- 
ant's motion for summary judgment regarding the breach of warranty 
claim. That portion of the trial court's order is affirmed. Genuine 
issues of material fact exist regarding the date the boat was delivered 
to plaintiff. As this date determines when plaintiff's breach of con- 
tract claim accrued, the trial court erred in granting summary judg- 
ment. This issue should be tried on its merits. That portion of the trial 
court's order granting summary judgment regarding plaintiff's breach 
of contract claim is reversed and remanded. 

Affirmed in part, reversed in part, and remanded. 

Judges McGEE and TIMMONS-GOODSON concur. 
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ESTATE O F  WORTH APPLE, ON BEHALF OF WORTH APPLE, DECEASED EMPLOYEE, AND 

BESSIE HUTCHINS APPLE, WIDOW OF WORTH APPLE, DECEASED EMPLOYEE, 
PLAINTIFF V. COMMERCIAL COURIER EXPRESS, INC., EMPLOYER; MICHIGAN 
MUTUAL INSURANCE COMPANY, CARRIER DEFENDANTS 

NO. COA03-850 

(Filed 20 July 2004) 

Workers' Compensation- past due medical expenses owed 
to third-party medical provider-standing 

An employee's estate has no standing to bring a claim for 
past due medical expenses owed to a third-party medical 
provider by defendant employer in a compensable workers' 
compensation claim because: (1) the medical provider has 
made no claim for relief before the Commission; and (2) plain- 
tiff has made no showing that the failure to make payment results 
in injury in fact. 

Appeal by plaintiff from an opinion and award entered 13 
February 2003 by the North Carolina Industrial Commission. Heard in 
the Court of Appeals 30 March 2004. 

R. James Lore for plaintiff-appellant. 

Carruthers & Roth, PA., by Norman F. Klick, Jr. and J. Patrick 
Haywood, for defendant-appellees. 

HUNTER, Judge. 

The Estate of Worth Apple ("plaintiff') appeals an Opinion and 
Award of the Full Commission of the North Carolina Industrial 
Commission filed 13 February 2003 ruling that Commercial Courier 
Express, Inc. ("CCE") and Michigan Mutual Insurance Company (col- 
lectively "defendants") were not responsible for additional payments 
for rehabilitation care of Worth Apple ("Apple"). Because we con- 
clude plaintiff lacks standing to bring this claim, we must vacate that 
portion of the Commission's Opinion and Award. 

This case stems from the same facts as Apple v. Commer- 
cial Courier Express, Inc., 165 N.C. App. 514, 598 S.E.2d 625 (2004). 
Apple was working as a courier for CCE when he was attacked and 
hit in the head with a hammer in August 1994. He remained in a per- 
sistent vegetative state until his death in January 2001. This appeal 
solely involves a claim by plaintiff that defendants failed to pay 
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$160,000.00 in accrued medical expenses to Winston-Salem Rehabili- 
tation and Healthcare Center ("W-S Rehab") pursuant to a Form 21 
agreement entered into by the parties. 

W-S Rehab did not intervene in the action and the record in this 
case reveals W-S Rehab accepted a reduced payment of $50,000.00 as 
payment in full for services rendered to Apple and the account was 
settled to the satisfaction of W-S Rehab. On this issue, the 
Commission concluded, inter alia: 

3. As a result of decedent's compensable injury, decedent 
was entitled to have defendants provide all necessary medi- 
cal treatment arising from his compensable injury to the extent 
it tended to effect a cure, give relief or lessen decedent's disabil- 
ity. . . . Plaintiff failed to establish . . . that defendants have failed 
to pay the agreed reimbursement for the reasonable services pro- 
vided by W-S Rehab. 

4. [W-S Rehab] is estopped to request further compensa- 
tion after accepting the $50,0000 payment as a full accord and 
satisfaction of the claim or potential claim for unpaid medical 
services. . . . 

Thus, in the award portion of the opinion and award, the Commission 
stated: "Defendants are not responsible for payment of any additional 
monies to W-S Rehab for the care of decedent . . . ." 

Although the Commission ruled in favor of defendants on 
the merits of the case primarily on the ground of accord and satis- 
faction between defendants and W-S Rehab, the dispositive issue 
before us on appeal is whether plaintiff even has standing to 
assert the non-payment of medical expenses by his employer to a 
third-party provider. 

If a party does not have standing to bring a claim, a court has no 
subject matter jurisdiction to hear the claim. See Neuse River 
Found., Inc. v. Smithfield Foods, Inc., 155 N.C. App. 110, 113, 574 
S.E.2d 48, 51 (2002). Standing consists of three main elements: 

"(1) 'injury in fact'-an invasion of a legally protected interest 
that is (a) concrete and particularized and (b) actual or imminent, 
not conjectural or hypothetical; (2) the injury is fairly traceable 
to the challenged action of the defendant; and (3) it is likely, as 
opposed to merely speculative, that the injury will be redressed 
by a favorable decision." 
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Id. at 114, 574 S.E.2d at 52 (citing Lujan v. Defenders of Wildlife, 
504 U.S. 555, 560-61, 119 L. Ed. 2d 351, 364 (1992)). The issue of 
standing generally turns on whether a party has suffered injury 
in fact. See id. 

In this case, plaintiff has made no showing that injury in fact 
has resulted or will result if defendants are not required to pay W-S 
Rehab the full $160,000.00. First of all, there is no outstanding debt to 
W-S Rehab to be collected as evidenced by W-S Rehab's own corre- 
spondence. Further, even if there was an outstanding debt, W-S 
Rehab is barred by law from attempting to collect any such debt 
from plaintiff. See N.C. Gen. Stat. $ 97-88.3(c) (2003) (class 1 misde- 
meanor for a healthcare provider to knowingly hold an employee 
responsible for medical expenses incurred as a result of a compens- 
able injury); see also N.C. Gen. Stat. 3 97-90(e) (2003) (a health 
care provider shall not pursue a private claim against an employee 
for costs of treatment unless claim is adjudicated not compen- 
sable). In addition, the sole and exclusive remedy for a healthcare 
provider seeking payment from an employer in a compensable 
claim is to apply for relief from the Commission. See Palmer v. 
Jackson, 157 N.C. App. 625, 634-35, 579 S.E.2d 901, 908 (20031, 
disc. review improvidently allowed, 358 N.C. 373, 595 S.E.2d 145 
(2004). No such application was made in this case. 

As such, we conclude plaintiff has no standing to bring a claim for 
past due medical expenses owed to a third-party medical provider by 
an employer in a compensable workers' compensation claim where 
(1) the medical provider has made no claim for relief before the 
Commission, and (2) plaintiff has made no showing that the failure to 
make payment results in injury in fact.' Accordingly, the portion of 
the opinion and award of the Commission addressing this issue, as 

1. To the extent that plaintiff impliedly asserts in this appeal that defendants' 
failure to make full payment led to a reduction in the standard of care provided by 
W-S Rehab to Apple, plaintiff's recourse was not to force payment by defendants, 
but was instead under N.C. Gen. Stat. # 97-25, which provides that the "Commission 
may at any time upon the request of an employee order a change of treatment and 
designate other treatment suggested by the injured employee subject to the approval 
of the Commission, and in such a case the expense thereof shall be borne by the 
employer. . . ." N.C. Gen. Stat. $ 97-25 (2003). Furthermore, if plaintiff believed the care 
given to Apple by W-S Rehab was legally substandard, the proper remedy would have 
been to pursue a potential tort action against W-S Rehab outside of the workers' com- 
pensation regime. 
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contained in paragraphs 3 and 4 of the Commission's conclusions of 
law and paragraph 3 of the award, must be ~ a c a t e d . ~  

Vacated in part. 

Judges WYNN and TYSON concur. 

IN THE MATTER OF: S.S.T. 

NO. COA03-990 

(Filed 20 July 2004) 

Evidence; Juveniles- prior juvenile delinquency adjudica- 
tions-admissible in subsequent adjudications 

Evidence of prior juvenile delinquency adjudications was 
properly admitted to impeach the juvenile's credibility in a 
subsequent adjudication proceeding. The clear intent of the 
legislature in adopting N.C.G.S. 8 8C-1, Rule 609(d) and N.C.G.S. 
5 7B-3201(b) was to provide that a prior juvenile adjudication is 
admissible in a juvenile proceeding where the juvenile takes the 
stand in his own defense, even though that evidence is not admis- 
sible in a criminal case. 

Appeal by juvenile from an order entered 19 March 2003 by Judge 
Avril U. Sisk in Mecklenburg County District Court. Heard in the 
Court of Appeals 24 May 2004. 

Attorney General Roy A. Cooper, 111, by Assistant Attorney 
General Margaret I! Eagles, for petitioner-appellee. 

Russell J. Hollers 111, for respondent-appellant. 

HUNTER, Judge. 

S.S.T. ("juvenile") appeals from an order dated 19 March 
2003 adjudicating him as a delinquent juvenile based on a finding 
that he committed the offenses of disorderly conduct, resisting, 
obstructing andlor delaying an officer, and assault on a govern- 

2. We note the remaining issues dealt with by the Commission regarding indem- 
nity compensation to plaintiff are not before us on appeal and thus, this decision does 
not address the remaining portion of the Commission's opinion and award. 
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ment officerlemployee. As a consequence, a dispositional order was 
filed on 14 March 2003, requiring juvenile to serve 12 months of 
supervised probation and perform 100 hours of community service. 
We conclude that evidence of juvenile's prior juvenile adjudications 
was properly admitted to impeach juvenile's credibility under N.C. 
Gen. Stat. 5 7B-3201(b) and affirm the adjudication order. 

Juvenile denied the allegations of the petition and, accordingly, a 
juvenile hearing was conducted. During cross-examination of the 
juvenile by the State during the adjudication phase of the proceeding, 
the prosecutor inquired if juvenile had been adjudicated delinquent 
on three prior occasions. These prior adjudications included one for 
assault, a second consisting of one assault on school personnel and a 
simple assault, and a third for communicating threats. Juvenile, 
through counsel, did not object to this questioning. Juvenile admitted 
these prior offenses. 

The dispositive issue in this case is whether it was error to 
admit evidence of the prior juvenile adjudications as impeach- 
ment evidence.' 

In a juvenile delinquency proceeding, "[ilf the juvenile denies 
the allegations of the petition, the court shall proceed in accordance 
with the rules of evidence applicable to criminal cases." N.C. Gen. 
Stat. 5 7B-2408 (2003). Rule 609 of the North Carolina Rules of 
Evidence provides for the admissibility of prior criminal convictions 
to attack the credibility of a witness. See N.C. Gen. Stat. 5 8'2-1, Rule 
609 (2003). Under this rule, "[elvidence of juvenile adjudications is 
generally not admissible. . . ." N.C. Gen. Stat. $8C-1, Rule 609(d). The 
juvenile code, however, expressly and specifically provides that "in 
any delinquency case if the juvenile is the defendant and chooses to 
testify . . . , the juvenile may be ordered to testify with respect 
to whether the juvenile was adjudicated delinquent." N.C. Gen. Stat. 
5 7B-3201(b) (2003). 

Even though N.C. Gen. Stat. 5 7B-3201 deals with the effect of 
expunction of juvenile records, the plain language of subsection (b) 
of that statute by its clear and unambiguous language applies to a n y  
juvenile delinquency case, not just those in which a juvenile is ques- 
tioned about an adjudication which has been expunged. Therefore, a 
juvenile in a delinquency proceeding who takes the stand in his own 
defense, as in this case, is subject to being cross-examined about 

1. Because we conclude admission of these prior adjudications was not error, we 
do not need to address whether their admission was plain error. 
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prior delinquency adjudications under N.C. Gen. Stat. Q 7B-3201, 
notwithstanding Rule 609(d) of the Rules of Evidence. This is sup- 
ported by a brief review of the statutory history behind both N.C. 
Gen. Stat. Q 7B-3201 and Rule 609(d) of the Rules of Evidence. 

N.C. Gen. Stat. Q 7B-3201 was originally enacted as N.C. Gen. Stat. 
Q 7A-601, see 1979 N.C. Sess. Laws ch. 815, Q 1, and later codified at 
N.C. Gen. Stat. Q 7A-677. Under the original statute, evidence of a 
prior juvenile delinquency adjudication was admissible against a 
juvenile who took the stand as a defendant in both criminal and delin- 
quency proceedings. See State v. Baker, 312 N.C. 34, 46, 320 S.E.2d 
670, 678 (1984). When the current rules of evidence were adopted by 
our legislature in 1983, see 1983 Sess. Laws ch. 701 5 1, they included 
Rule 609(d) providing that in general juvenile adjudications were not 
admissible, see N.C. Gen. Stat. 8C-1, Rule 609(d). The exception to 
this rule provided, as it still does, that a trial court may 

in a criminal case allow evidence of a juvenile adjudication of a 
witness other than the accused if conviction of the offense would 
be admissible to attack the credibility of an adult and the court is 
satisfied that admission in evidence is necessary for a fair deter- 
mination of the issue of guilt or innocence. 

N.C. Gen. Stat. Q 8C-1, Rule 609(d). Commentary to Rule 609 urged 
the legislature to amend then N.C. Gen. Stat. 5 7A-677 to conform to 
this rule. See N.C. Gen. Stat. 5 8C-1, Rule 609, official commentary, 
(2003). The legislature subsequently amended former Section 7A-677 
to omit the reference to criminal cases, but left prior juvenile ad- 
judications admissible in juvenile delinquency proceedings against 
a juvenile taking the stand. See 1984 N.C. Sess. Laws ch. 1037, 5 7. 
Section 7A-677 was then re-codified in our current juvenile code at 
N.C. Gen. Stat. Q 7B-3201. See 1998 Sess. Laws ch. 202, Q 6. 

Thus, the clear intent of our legislature in adopting Rule 609 
and Section 7B-3201(b) was to provide that although evidence of a 
prior juvenile adjudication is not admissible in a criminal case, evi- 
dence of a prior juvenile adjudication is admissible in a juvenile 
proceeding where the juvenile takes the stand in his own defense. In 
the case sub judice, juvenile took the stand in his own defense. 
Therefore, in this case it was not error to admit evidence of juvenile's 
prior adjudications.2 

2. We note that the Arizona Court of Appeals reached a different conclusion, 
holding that admission of prior juvenile adjudications to impeach a juvenile was error, 
that decision, however, was made solely under Rule 609(d). See In re Anthony H., 994 
P.2d 407, 409 (Ariz. App. 1999). 
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As a practical matter, allowing the admission of a juvenile's prior 
delinquency adjudications as impeachment evidence under N.C Gen. 
Stat. 5 7B-3201(b) is logical for two reasons. First, it is only reason- 
able, in the limited setting of a juvenile delinquency proceeding, that 
the State be allowed to impeach the credibility of a juvenile who 
takes the stand in his own defense with the juvenile's prior adjudi- 
cations for committing criminal offenses, in the same way that the 
credibility of a defendant in a criminal proceeding may be impeached 
with prior convictions for those same criminal offenses. Second, as 
juvenile delinquency proceedings are conducted by bench trial, it is 
presumed that the trial court will only consider competent evidence, 
see In re Morales, 159 N.C. App. 429, 433, 583 S.E.2d 692, 694 (2003), 
thus mitigating any possibility that the prior adjudications would be 
considered for an improper purpose. 

Juvenile also argues that it was error for the prosecutor to recite 
details of the prior adjudications in cross-examining him. A review of 
the transcript, however, shows that the prosecutor simply refreshed 
juvenile's memory by naming the victim of one of the simple assaults 
and the victim of the communicating threats adjudication as well as 
the fact that it involved a death threat. See State v. W'hite, 349 N.C. 
535,554-55, 508 S.E.2d 253, 265-66 (1998) (not error under Rule 609 to 
recite certain factual elements of prior convictions in order to jog a 
defendant's memory). Accordingly, we conclude there was no error 
and affirm the adjudication of delinquency. 

Affirmed. 

Chief Judge MARTIN and Judge TIMMONS-GOODSON concur. 

IN THE MATTER OF: J.N.S.. A MINOR CHILD 

No. COA03-1097 

(Filed 20 July 2004) 

1. Termination of Parental Rights- prior dependency adjudi- 
cation-allegations of neglect-not binding 

In a termination of parental rights proceeding, a prior adjudi- 
cation that the child was dependent was an adjudication only of 
dependency, despite allegations of neglect, and was binding only 
for the time frame of that order. 
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2. Termination o f  Parental Rights- summary judgment-not 
allowed 

The General Statutes contain no provision allowing use of 
summary judgment in a juvenile proceeding. Moreover, the 
requirement in N.C.G.S. Q 7B-1109(e) that the court take evidence 
and make findings in a termination of parental rights proceeding 
is incompatible with summary judgment. 

Appeal by respondent from order filed 4 June 2003l by Judge 
Robert M. Brady in Catawba County District Court. Heard in the 
Court of Appeals 28 April 2004. 

J. David Abernethy for petitioner-appellee Catawba County 
Department of Social Services. 

Wesley E. Starnes for respondent-appellant. 

BRYANT, Judge. 

C.T.J.B. (respondent) appeals an order filed 4 June 2003 denying 
her motion for partial summary judgment. On 26 November 2002, the 
Catawba County Department of Social Services (petitioner) filed a 
petition to terminate respondent's parental rights over her minor son 
(the child). The petition alleged respondent had: (1) neglected the 
child and (2) willfully left him in foster care for more than twelve 
months without showing to the satisfaction of the trial court that rea- 
sonable progress under the circumstances had been made in correct- 
ing the conditions that led to the child's removal. The petition further 
stated that "a [clourt [olrder [had previously been] entered on or 
about the 5th day of April 2000, upon which the minor child was 
found to be [a] dependent child." The 5 April 2000 order, which indi- 
cated that respondent had consented to an adjudication of the child 
as dependent, was attached to the petition. 

On 12 March 2003, respondent filed a motion for partial summary 
judgment, contending: 

1. That a consent order for Consolidated Order of Adjudication 
and Disposition was entered on April 5, 2000. 

2. That the order was a "settlement and consent" which was 
"based upon the verified [pletition" filed in the action. 

1. The caption has been altered to show only the juvenile's initials. Similarly, 
respondent's name has been reduced to initials to protect the juvenile's identity. 
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3. That the [pletition contained certain allegations of neglect that 
also serve as a portion of the petition filed to terminate parental 
rights which is pending. 

4. That the prior adjudication resolved the issues raised in the 
prior petition and [pletitioner is bound by res judicata or collat- 
eral estoppel on these issues which were necessarily resolved in 
the April 5, 2000[] Consolidation Order of Adjudication and 
Disposition. 

In its 4 June 2003 order, the trial court denied respondent's 
motion for partial summary judgment on the basis that "the cases are 
sufficiently different so that collateral estoppel and res judicata do 
not apply." 

The dispositive issue is whether summary judgment is proper in 
a termination of parental rights proceeding. 

We first note that respondent's appeal from the denial of a motion 
for partial summary judgment is interlocutory. See N.C. Dept. of 
Pansp. v. Page, 119 N.C. App. 730,733,460 S.E.2d 332,334 (1995) (an 
appeal is interlocutory "if it is made during the pendency of an action 
and does not dispose of the case but requires further action by the 
trial court in order to finally determine the entire controversy"). 
Assuming no substantial right was implicated, we nevertheless grant 
certiorari in order to address the merits of respondent's appeal. 
N.C.R. App. P. 21(a)(l). 

[I] In her brief to this Court, respondent contends the trial court 
erred in denying her motion because the doctrines of collateral estop- 
pel and res judicata operate to bar relitigation of the issue of neg- 
lect. We disagree. Apart from the fact that the 5 April 2000 consent 
order served only as an adjudication on the issue of dependency, 
not neglect, and with respect to dependency was only binding as to 
the time frame of that ordeq2 respondent's motion for summary 

2. A prior adjudication of neglect, abuse, or dependency is only "binding in [a] 
later proceeding on the facts regarding abuse[, dependency, or] neglect which were 
found to exist at the time it was entered." In re Wheeler, 87 N.C. App. 189, 194-95, 360 
S.E.2d 458, 461 (1987) (emphasis added); In re Wilkerson, 57 N.C. App. 63, 69, 291 
S.E.2d 182, 186 (1982) (affirming trial court's ruling, "that all previous orders in the 
case were binding . . . as to what those orders found to exist when they were entered"). 
In determining whether grounds exist to terminate parental rights, this Court has held: 
"Although prior adjudications of neglect may be admitted and considered by the trial 
court, they will rarely be sufficient, standing alone, to support a termination of parental 
rights, since the petition must establish that neglect exists at  the time of hearing." In 
re Shemer,  156 N.C. App. 281, 286, 576 S.E.2d 403, 407 (2003). 
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judgment incorporates a greater fundamental error that demands 
this Court's attention. 

[2] Chapter 7B of the North Carolina General Statutes contains 
absolutely no provision allowing for the use of a summary judg- 
ment motion in a juvenile proceeding. In fact, the provisions of 
Chapter 7B implicitly prohibit such use by imposing on the trial court 
the duty to hear the evidence and make findings of fact on the alle- 
gations contained in the juvenile petition. N.C.G.S. Q 7B-1109(e) 
(2003) ("[tlhe court shall take evidence, find the facts, and shall 
adjudicate the existence or nonexistence of any of the circum- 
stances set forth in G.S. 7B-1111 which authorize the termination 
of parental rights of the respondent"). This duty is incompatible 
with the law on summary judgment, which rests on the non-existence 
of genuine issues of fact prior to a hearing on the merits. See 
N.C.G.S. Q 1A-1, Rule 56(c) (2003) (a motion for summary judg- 
ment will be granted "if the pleadings, depositions, answers to inter- 
rogatories, and admissions on file, together with the affidavits, if 
any, show that there is no genuine issue as to any material fact 
and that any party is entitled to a judgment as a matter of law"); 
McArdle Corp. v. Patterson, 115 N.C. App. 528, 531, 445 S.E.2d 
604, 606 (1994) ("it is not the function of the trial court to make find- 
ings of fact and conclusions of law on a motion for summary judg- 
ment"), aff'd, 340 N.C. 356,457 S.E.2d 596 (1995). Summary judgment 
on the existence of grounds for termination of parental rights listed 
in N.C. Gen. Stat. Q 7B-1111 is therefore contrary to the procedural 
mandate set forth in our juvenile code. As the trial court lacked 
authority to grant summary judgment in this case, respondent's 
motion was properly denied. 

Affirmed. 

Judges ELMORE and GEER concur. 
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STATE O F  NORTH CAROLINA v. CHRISTOPHER NATHANIEL JONES, DEFENDANT 

No. COA02-1633 

(Filed 20 July 2004) 

Homicide- attempted common law murder-not recognized 
Attempted common law murder is not recognized by the 

General Statutes. Defendant's conviction, based on an indictment 
for that offense, was vacated. 

Appeal by defendant from judgment entered 8 August 2001 by 
Judge Forrest D. Bridges in Mecklenburg County Superior Court. 
Heard in the Court of Appeals 12 November 2003. 

Attorney General Roy Cooper, b y  Assistant Attorney General 
Daniel P O'Brien for the State. 

Paul Pooley for the defendant. 

ELMORE, Judge. 

Defendant and victim were both employees at Buffalo Tire 
Shop. After an argument, defendant retrieved a gun from his car, 
reentered the shop, and shot at the victim, hitting him in the shoulder 
and left hip. Defendant was charged with attempted common law 
murder, assault with a deadly weapon with intent to kill inflicting 
serious injury (ADWWIKISI), and assault by pointing a weapon. 
Defendant was found guilty of all charges by a jury, and sentenced 
to active time. 

Defendant first argues on appeal that N.C. Gen. Stat. # 15-144, 
authorizing the short-form murder indictment, does not support 
an indictment for attempted murder. We agree and vacate the 
conviction. 

We first note that the assignment of error indicated in defendant's 
brief is the incorrect assignment for this issue; he cites to assignment 
#1, and the argument in the footnote and in the reply brief are based 
on assignment #2. Assignment #1 concerns the short form indictment, 
and has no merit. Assignment #2 attacks the common law offense, 
which is a valid argument. The error in numeration is not fatal to 
defendant's argument. 

Our Supreme Court has passed on the issue of short form in- 
dictments several times and has consistently held that short-form 
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indictments are "in compliance with both the North Carolina and 
United States Constitutions." State v. Braxton, 352 N.C. 158, 174, 531 
S.E.2d 428, 437 (2000), cert. denied, 531 U.S. 1130, 148 L. Ed. 2d 797 
(2001); see also State v. Lytch, 142 N.C. App. 576, 579-80, 544 S.E.2d 
570,572 (2001), affirmed, 355 N.C. 270, 559 S.E.2d 547 (2002). 

As for the sufficiency of the indictment for a second degree com- 
mon law murder conviction, N.C. Gen. Stat. # 15-170 states, "[ulpon 
the trial of any indictment the prisoner may be convicted of the crime 
charged therein or of a less degree of the same crime, or of an 
attempt to commit the crime so charged, or of an attempt to commit 
a less degree of the same crime." N.C. Gen. Stat. # 15-170 (2003). 

Because the indictment is constitutional and sufficient for mur- 
der, it will support a conviction for attempted murder. However, 
although the short form indictment is constitutional, this indictment 
is not correct because the crime of attempted common law murder is 
not recognized by our General Statutes. 

Our Supreme Court, in the case of State v. Coble, 351 N.C. 448, 
527 S.E.2d 45 (2000) reasoned: 

First degree murder, which has as an essential element the 
intention to kill, has been called a specific intent crime. Second 
degree murder, which does not have this element, has been called 
a general intent crime. 

"In connection with [second-degree murder and voluntary 
manslaughter], the phrase 'intentional killing' refers not to the 
presence of a specific intent to kill, but rather to the fact that 
the act which resulted in death is intentionally committed . . . ." 
. . . Moreover, we have explained that specific intent to kill is " 'a 
necessary constituent of the elements of premeditation and delib- 
eration in first degree murder [ I  [and] is not an element of second 
degree murder or manslaughter.' " . . . Therefore, it logically fol- 
lows that the crime of attempted murder, as recognized in this 
state, can be committed only when a person acts with the specific 
intent to commit first-degree murder. 

Because specific intent to kill is not an element of second- 
degree murder, the crime of attempted second-degree murder is a 
logical impossibility under North Carolina law. The crime of 
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attempt requires that the actor specifically intend to commit the 
underlying offense. It is logically impossible, therefore, for a per- 
son to specifically intend to commit a form of murder which 
does not have, as an element, specific intent to kill. As the United 
States Supreme Court stated, "Although a murder may be com- 
mitted without an intent to kill, attempt to commit murder 
requires a specific intent to kill." Braxton, 500 U.S. at 351, 114 
L. Ed. 2d at 393. Accordingly, the crime of attempted murder is 
logically possible only where specific intent to kill is a necessary 
element of the underlying offense. 

State v. Coble, 351 N.C. 448, 449-51, 527 S.E.2d 45, 47-48 (2000) (most 
citations omitted). 

In light of the foregoing reasoning, we vacate defendant's 
conviction for the defect in the indictment. 

Vacated. 

Judges WYNN and TIMMONS-GOODSON concur. 
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STATE O F  NORTH CAROLINA 1. GARY LEE LAWRENCE, J R  

No. COA03-613 

(Filed 3 August 2004) 

1. Evidence- exclusion-timeliness of sexual abuse reports 
The trial court did not err in a multiple second-degree rape, 

multiple second-degree sex offense, and double indecent liberties 
case involving three of defendant's children by excluding evi- 
dence pertaining to certain incidents occurring between the chil- 
dren and persons other than defendant, because: (1) the record 
shows the trial court admitted evidence of all the earlier incidents 
or accusations offered by either defendant or the State, provided 
the events or accusations at issue had occurred either during the 
same general time period as the charged offenses or at least 
before the complainants reported defendant to law enforcement 
authorities; (2) the only accusations that the trial court excluded 
were those allegedly occurring between 1999 and 2001, long after 
the 1991-1994 time period of the charged offenses and when the 
complainants were young adults; (3) although defendant con- 
tends one child's prompt reporting of some incidents tends to 
discredit the State's argument that the complainants delayed 
reporting defendant out of fear, shame, or embarrassment, de- 
fendant does not articulate a connection between the failure of a 
scared thirteen-year-old child to report her father's abuse and the 
fact that as a young woman of twenty, she reported a crime com- 
mitted by a non-family member to law enforcement authorities; 
and (4) the trial court's rulings did not prevent or impede defend- 
ant's ability to present a defense of the charges since defendant 
was able to introduce ample evidence of reports and accusations 
made during the time period of the alleged offenses. 

2. Rape; Sexual Offenses- second-degree rape-second- 
degree sexual offense-motion to dismiss-sufficiency of 
evidence 

The trial court did not err by failing to dismiss the charges of 
second-degree rape and second-degree sexual offense even 
though defendant contends there was insufficient evidence to 
prove lack of consent by the victims to sexual activity with their 
father, because: (I) force may be established by evidence of con- 
structive force, and constructive force does not necessarily 
require proof of actual physical threats where defendant was the 
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victim's parent; and (2) the State presented ample evidence of 
constructive force including that all three victims testified that 
they were afraid of defendant, were subjected to physical abuse 
at home, and that defendant performed sexual acts on each one. 

3. Constitutional Law- right to unanimous jury-sexual 
assaults 

The trial court in a multiple second-degree rape, multiple 
second-degree sex offense, and double indecent liberties case 
deprived defendant of his right to a unanimous verdict, because 
comparison of the evidence adduced at trial with the charges 
brought against defendant reveals that with regard to the charges 
of second-degree sex offense: (1) there was evidence of a greater 
number of separate criminal offenses than the number of charges 
for two of the victims; (2) there was general testimony with no 
accompanying instructions on limiting its consideration to one 
criminal offense in regard to one of the victims; (3) the jury was 
permitted to consider evidence of numerous criminal sexual acts 
with no guidance separating them into separate criminal offenses 
for all three victims; and (4) none of the verdict sheets associated 
the offense number with a given incident or separate criminal 
offense, nor did the trial court's instructions make any attempt to 
separate the individual criminal offenses or guide the jury to iden- 
tify a given verdict sheet with a corresponding instance of alleged 
sexual abuse. 

Appeal by defendant from judgments entered 9 July 2002 by 
Judge Jerry R. Tillett in Camden County Superior Court. Heard in the 
Court of Appeals 4 February 2004. 

Attorney General Roy Cooper, by Special Deputy Attorney 
General Ellen B. Scouten, for the State. 

Rudolf Maher Widenhouse & Fialko, by Andrew G. Schopler, for 
defendant-appellant. 

LEVINSON, Judge. 

On 9 July 2002 Gary Lawrence, Jr., (defendant) was convicted 
of four counts of second degree rape, ten counts of second degree 
sex offense, and two counts of indecent liberties. The alleged 
offenses were committed against three of defendant's four children: 
C.L., S.L., and G.L. Defendant was tried upon indictments returned by 
Camden, Currituck, and Pasquotank Counties, where the offenses 
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were alleged to have occurred on various dates ranging from seven to 
ten years prior to trial. 

Evidence presented by the State is summarized, in pertinent part, 
as follows: C.L. testified that she and her twin sister, S.L., were born 
in 1978 and were the oldest of defendant's four children. The 
Lawrence family lived in Currituck County, North Carolina, from 
the time C.L. was about two years old until she was fifteen. When she 
was about ten or eleven years old, the defendant started having 
explicit discussions with her about sex, and would touch her breasts 
and pubic area to see if she had started to develop. When she was 
eleven or twelve years old, defendant conducted a group session 
with his four children in which he taught them how to mastur- 
bate, rubbing each child's genitals and demonstrating on himself. In 
addition, defendant often masturbated in the living room, in front of 
his children. 

C.L. lost her virginity to defendant when she was 12% years old. 
Defendant, who was a long distance truck driver, took C.L. with him 
on a truck trip of several weeks. While they were on the road, defend- 
ant gave C.L. wine coolers, told her he wanted to "take her inno- 
cence," then had oral sex and vaginal intercourse with her. After this, 
C.L. and her father had sex on many occasions over the next two 
years. She described several specific instances of sexual activity, 
including oral sex, digital penetration, penetration with objects, vagi- 
nal intercourse, and watching pornographic videos together. In time, 
C.L. fell in love with defendant, and felt that she, rather than her 
mother, "was his wife." 

In 1993, when C.L. was in the ninth grade, her parents separated 
and the four children moved to Camden County with defendant. C.L., 
who was then 15 years old, decided to end the sexual relationship 
with her father. Although there were several more incidents that 
fall, C.L. was able to end the sexual activity between them before she 
was sixteen. During this period, defendant was drinking heavily 
and was aggressive and abusive towards his children. Following a 
family brawl resulting in the police and DSS being called, C.L. and 
S.L. moved out of their father's house. C.L. testified that she never 
lived with defendant after that, and had seen him only a few times 
since 1995. 

C.L.'s twin sister, S.L., offered testimony that tended to corrobo- 
rate that of C.L. S.L. also testified concerning the explicit sexual 
discussions with her father starting when she was 11 years old, his 
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genital "inspections" to determine if the twins were still virgins, the 
group masturbation "lesson," and several occasions when defendant 
showered with S.L. and C.L. and washed their genitals. S.L. testified 
that she too had lost her virginity to her father while on a long dis- 
tance truck trip. She described several incidents in which the defend- 
ant performed oral, anal, or vaginal sexual acts with her. Like C.L., 
S.L. succeeded in ending the sexual activity with defendant shortly 
before turning 16. 

S. McKoy, the fourth of defendant's children, testified that she 
had been present at the group masturbation session, and had experi- 
enced inappropriate touching by defendant, ostensibly to check her 
"development." However, she testified that defendant had not 
engaged in any other sexual activity with her, and defendant was not 
charged with any sexual offenses against S. McKoy. 

G.L., defendant's only son, corroborated his siblings' testimony 
regarding defendant's masturbation in the living room in view of 
other family members, the group masturbation session, and defend- 
ant's inappropriate touching of his daughters' genitals. G.L. heard 
defendant say on several occasions that if anyone was going to "take" 
C.L.'s and S.L.'s virginity, it would be him. G.L. also testified that when 
he and his sisters lived with defendant in Camden County, defendant 
was often drunk and abusive, and that on at least one occasion he 
heard S.L. crying in defendant's bedroom. 

In 1995, at a time when C.L., S.L, and S. McKoy were living with 
their mother, G.L. and defendant lived on a sailboat which was 
docked in Pasquotank County. G.L. was 14 years old at this time. He 
testified that during the months they lived on the sailboat together 
defendant repeatedly engaged him in acts of oral and anal sex. He 
described several incidents in detail, in each of which defendant had 
provided him with alcohol, played a pornographic video, and then 
secured G.L.'s acquiescence in particular acts of anal or oral sex. 

Defendant testified on his own behalf. He acknowledged having 
explicit sexual conversations with his children, and having sex toys 
and pornographic videos at home. He also admitted taking C.L. and 
S.L. on overnight truck trips, and conducting a group masturbation 
"lesson" with his children, although he denied touching them or stim- 
ulating himself during this session. Defendant further admitted that, 
while living in Camden County, he was depressed and drank to 
excess, and that during the fight that led to C.L. and S.L. moving out 
he had "backhanded" S.L., and had "popped" C.L. Defendant testified 
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that he had evicted S.L. and C.L. from the house after this incident 
because they were beyond his control. 

However, defendant denied ever having sex with any of his chil- 
dren, showering with them, touching their genitals, showing them 
pornographic videos, giving them alcohol, masturbating in front of 
them, stating that he would "be the one" to take the twins' virginity, 
or engaging in any sexual activity with C.L., S.L., or G.L. He testified 
that he believed S.L. had organized the State's witnesses to offer false 
testimony as part of a conspiracy to "get even" with him for evicting 
her and C.L. from the house in 1995, seven years earlier. 

Following trial, defendant was convicted of all charges and was 
sentenced to consecutive prison terms totaling 308 to 324 years. From 
these convictions and judgments, defendant appeals. 

[I] Defendant argues first that the trial court erred by excluding evi- 
dence pertaining to certain incidents occurring between C.L., S.L., or 
G.L. and persons other than the defendant. He argues that, because he 
was charged with offenses alleged to have occurred between seven 
and eleven years before trial, "the crux of [his] defense was that his 
children's years of silence as to these charges indicated that the alle- 
gations were the result of fantasy or fabrication." On this basis, 
defendant contends the court erred by excluding evidence that the 
complaining witnesses "had made timely accusations or reports 
against a host of alleged offenders." He further asserts that the trial 
court's error was compounded by the prosecutor's closing argument 
that the complainants had delayed reporting the alleged incidents for 
years out of shame and embarrassment. Defendant argues that the 
trial court's exclusion of this evidence effectively prevented him from 
exercising his constitutional right to present a defense, and consti- 
tutes reversible error. We disagree. 

Defendant is correct that a criminal defendant's right "to present 
to the jury his version of the facts is a fundamental eiement of due 
process of law, guaranteed by the Sixth and Fourteenth Amendments 
to the federal Constitution and by Article I, Sections 19 and 23 of the 
North Carolina Constitution." State v. Miller, 344 N.C. 658, 673, 477 
S.E.2d 915, 924 (1996) (citation omitted). However, "[llike all evi- 
dence offered at trial, . . . evidence offered to support a defense must 
be relevant to be admissible. N.C.G.S. # 8C-1, Rule 402 [(2003)]." State 
v. Fair ,  354 N.C. 131, 150, 557 S.E.2d 500, 515 (2001). 
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N.C.G.S. O 8C-1, Rule 401 (2003) defines relevant evidence as 
"evidence having any tendency to make the existence of any fact that 
is of consequence to the determination of the action more probable 
or less probable than it would be without the evidence." "Although 
'[the] trial court's rulings on relevancy technically are not discre- 
tionary and therefore are not reviewed under the abuse of discretion 
standard . . . such rulings are given great deference on appeal.' " 
Dunn v. Custer, 162 N.C. App. 259, 266, 591 S.E.2d 11, 17 (2004) 
(quoting State v. Wallace, 104 N.C. App. 498, 502, 410 S.E.2d 226, 228 
(1991)). Further, even if relevant, evidence may be excluded if the 
trial court determines that "its probative value is substantially out- 
weighed by the danger of unfair prejudice, confusion of the issues, or 
misleading the jury, or by considerations of undue delay, waste of 
time, or needless presentation of cumulative evidence." N.C.G.S. 
§ 8C-1, Rule 403 (2003). "Whether to exclude relevant evidence pur- 
suant to Rule 403 is a decision within the trial court's discretion 
and will remain undisturbed on appeal absent a showing that an 
abuse of discretion occurred." State v. Ward, 354 N.C. 231, 264, 555 
S.E.2d 251, 272 (2001) (citation omitted). 

In the instant case, the record shows that both the State and 
defendant offered evidence of earlier investigations, allegations, and 
accusations by the complainants. Evidence was offered regarding 
numerous reports to DSS between 1982 and 1997, alleging abuse and 
neglect, and of the subsequent DSS investigations. In addition, the 
State and defendant stipulated that between 1982 and 1997 DSS con- 
ducted fifteen separate investigations of the Lawrence household, 
pursuant to allegations of abuse and neglect, and that during these 
investigations none of the children had reported sexual abuse by their 
father. Other evidence was offered regarding criminal charges 
brought against a ~ a c o b  Banks in 1987 for sexual offenses against C.L. 
and S.L., and about the resultant trial. The State's witnesses, particu- 
larly C.L. and S.L., were also cross-examined extensively about 1994 
criminal charges that were brought against the twins' uncle, Gene 
Smith, for sexual offenses against both girls. Dean Cartwright testi- 
fied that in 1994 he was a. deputy sheriff with the Currituck County 
Sheriff's Department. When he interviewed C.L. and S.L. in 1994 
regarding sexual abuse committed by Smith, neither girl reported that 
the defendant had also abused them. Other testimony was presented 
from S.L.'s and C.L.'s high school boyfriends pertaining to accusations 
each girl had made about defendant after they left home, and from 
relatives of C.L. and S.L. in whom they had later confided information 
about the defendant's sexual abuse. 
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The record shows that the trial court admitted evidence of all the 
earlier incidents or accusations offered by either defendant or the 
State, provided that the events or accusations at issue had occurred 
either during the same general time period as the charged offenses, or 
at least before the complainants reported defendant to law enforce- 
ment authorities. The only accusations that the trial court excluded 
were those allegedly occurring between 1999 and 2001, long after the 
1991-1994 time period of the charged offenses, and when the com- 
plainants were young adults. Defendant asserts only one basis for the 
relevance of these incidents-that the prompt reporting of these inci- 
dents tends to discredit the State's argument that the complainants 
delayed reporting defendant out of fear, shame, or embarrassment. 
However, defendant does not articulate a connection between the 
failure of a scared thirteen year old child to report her father's abuse 
and the fact that, as a young woman of twenty, she reported a crime 
committed by a non-family member to law enforcement authorities. 
The trial court ruled that this evidence was not relevant to any issue 
in the case. Giving due deference to the trial court's determination in 
this regard, we conclude that the trial court did not err by excluding 
certain evidence of allegations made by the complainants many years 
after the subject offenses. We further conclude that the trial court's 
rulings did not prevent or impede the defendant's ability to present a 
defense to the charges, as defendant was able to introduce ample evi- 
dence of reports and accusations made during the time period of the 
alleged offenses. This assignment of error is overruled. 

[2] Defendant argues next that the charges of second-degree rape 
and second-degree sexual offense should have been dismissed for 
failure of the State to prove lack of consent by the complainants to 
sexual activity with their father. We disagree. 

"The elements of second-degree sexual offense are: (1) a person 
engages in a sexual act; (2) with another person; and (3) the act is by 
force and against the person's will. See N.C.G.S. 5 14-27.5(a) [(2OO3)] ." 
State v. Tucker, 154 N.C.  App. 653, 655, 573 S.E.2d 197, 199 (2002), 
disc. review denied, 356 N.C. 691, 578 S.E.2d 597 (2003). "The ele- 
ments of second-degree rape are that the defendant (1) engage in 
vaginal intercourse with the victim; (2) by force; and (3) against the 
victim's will. N.C. Gen. Stat. 14-27.3 [(2003)]." State v. Scercy, 159 
N.C.  App. 344, 352, 583 S.E.2d 339, 344, disc. review denied, 357 N.C. 
581, 589 S.E.2d 363 (2003). Defendant argues that the State failed to 
offer evidence of force. He contends that the complainants' testimony 
was that each of them had voluntarily consented to have sex with 
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their father. On this basis he asserts that the State failed to establish 
that the sexual activity between defendant the complainants was 
other than consensual. This argument is without merit. 

The element of force may be established by evidence of con- 
structive force: 

Constructive force, applied through fear, fright, or coercion, suf- 
fices to establish the element of force in second-degree rape. It 
may be demonstrated by proof that the defendant acted so as, in 
the totality of the circumstances, to create the reasonable infer- 
ence that the purpose of such acts was to compel the victim to 
submit to sexual intercourse. 

Scercy, 159 N.C. App. At 352, 583 S.E.2d at 344 (citing State v. 
Etheridge, 319 N.C. 34, 45,352 S.E.2d 673, 680 (1987)). In Etheridge, 
the North Carolina Supreme Court held that evidence of constructive 
force did not necessarily require proof of actual physical threats 
where the defendant was the victim's parent: 

Sexual activity between a parent and a minor child is not com- 
parable to sexual activity between two adults[.] . . . The youth and 
vulnerability of children, coupled with the power inherent in a 
parent's position of authority, creates a unique situation of domi- 
nance and control in which explicit threats and displays of force 
are not necessary to effect the abuser's purpose. . . . The child's 
knowledge of his father's power may alone induce fear sufficient 
to overcome his will to resist[.] . . . [Tlhe parent wields authority 
as another assailant might wield a weapon. 

Id. at 47-48, 352 S.E.2d at 681-82. We also note that the line of cases 
relied upon by defendant was expressly overruled in Etheridge. 

In the instant case, C.L. testified that she and her siblings were 
subjected to "physical and verbal abuse," slapped by their parents, 
and deprived of food. She submitted to defendant's advances because 
it raised her "rank in the family, so that she "wasn't getting beat as 
often." She was frightened of defendant, who was often angry and 
aggressive, and who threatened to "hunt her down and kill her" if she 
ever revealed their sexual activity. S.L.'s testimony was that she was 
hit "a lot more" than C.L., and that when several investigations by DSS 
did not lead to improvements at home, she despaired of getting out- 
side help to stop her father's sexual abuse. She also testified that she 
delayed reporting defendant out of fear. In addition, both girls testi- 
fied that they were given alcohol before their first act of intercourse 
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with defendant. G.L. testified that defendant had punched him in the 
mouth, and that he was fearful of being hit or punched if he resisted 
or told anyone about defendant's abuse. Defendant also provided 
G.L. with alcohol, beginning at age six, and got him drunk before their 
sexual activities. 

In the instant case, all three of the complainants testified that 
they were frightened of defendant, were subjected to physical abuse 
at home, and that defendant performed sexual acts on each one, 
notwithstanding the victim's pain or tears. We conclude that the State 
presented ample evidence of constructive force. This assignment of 
error is overruled. 

[3] Defendant argues next that his convictions must be reversed on 
the grounds that he was deprived of the right to a unanimous verdict. 
We conclude this argument has some merit. 

A criminal defendant's right to a unanimous jury verdict is guar- 
anteed by the North Carolina Constitution. See N.C. Const. art I, 3 24, 
and N.C.G.S. 5 15A-1237(b) (2003). "To convict a defendant, the jurors 
must unanimously agree that the State has proven beyond a reason- 
able doubt each and every essential element of the crime charged." 
State v. Jordan, 305 N.C. 274,279,287 S.E.2d 827,831 (1982). Further, 
the failure to object to alleged errors by the trial court that violate a 
defendant's right to a unanimous verdict does not waive his right to 
raise the question on appeal. State v. Ashe, 314 N.C. 28, 39, 331 S.E.2d 
652, 659 (1985)). 

Our determination of whether the trial court's instructions to the 
jury violate the right to a unanimous verdict requires us to "examine 
the verdict, the charge, the jury instructions, and the evidence to 
determine whether any ambiguity as to unanimity has been removed." 
State v. Petty, 132 N.C. App. 453, 461-62, 512 S.E.2d 428, 434 (1999). A 
defendant's right to a unanimous verdict may be compromised by jury 
instructions that allow the jury to convict a defendant without requir- 
ing unanimity on the issue of which criminal offense the defendant 
committed. State v. Diaz, 317 N.C. 545, 346 S.E.2d 488 (1986). 

We find it useful to review several scenarios, each with some 
relevance to the instant case, in which the issue of jury unanimity 
commonly arises in child sex offense cases. The first of these oc- 
curs when a young child is abused by "an abuser residing with 
the child . . . [who] perpetuate[s] the abuse so frequently . . . that 
the young child loses any frame of reference in which to compart- 
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mentalize the abuse into distinct and separate transactions. Such 
evidence of abuse has been termed generic evidence." R.L.G. v. 
State, 712 So. 2d 348, 356 (1997) (internal quotation marks omitted). 
The victim's "generic testimony" may describe a pattern of abuse 
("every time mama went to the store") rather than specific incidents 
("after the July 4th parade"). Thus, a concern arises because the 
jury is not presented with a specific act upon which they unanimously 
may agree. 

In response to this recurring problem, several jurisdictions have 
enacted criminal statutes that do not require evidence of partic- 
ular incidents for prosecution. See, e.g., State v. Fortier, 146 N.H. 784, 
789-90, 780 A.2d 1243, 1249-50 (2001) ("A continuous course of con- 
duct crime, however, does not require jury unanimity on any specific, 
discrete act . . . [llike other jurisdictions that have adopted pattern 
statutes . . . our legislature created [this statute] to respond to the 
legitimate concern that many young victims, who have been subject 
to repeated, numerous incidents of sexual assault over a period of 
time by the same assailant, are unable to identify discrete acts of 
molestation."). The North Carolina legislature has not adopted a 
statute criminalizing an ongoing pattern of sexual abuse when the vic- 
tim is unable to reconstruct the specific circumstances of any one 
incident. In at least one case, State v. Wiggins, 161 N.C. App. 583, 589 
S.E.2d 402 (2003), this Court upheld a conviction for second degree 
rape that was apparently based upon such "generic testimony." 
However, there is no apparent statutory or common law authority 
that would permit the return of more than one indictment based on 
the same generic testimony. That is, there are no cases upholding two 
or more convictions, all based on generic testimony that, e.g., "he 
sexually assaulted me at least once a week for several months." 
Another source of concern stems from jury instructions that are 
delivered disjunctively and authorize conviction upon a finding that 
the defendant engaged in either " X  or "Y" behavior. In this regard, 
our jurisprudence has drawn a distinction between disjunctive 
instructions on alternative means of committing an offense, and 
alternative separate criminal offenses: 

[A] disjunctive instruction, which allows the jury to find a defend- 
ant guilty if he commits either of two underlying acts, either of 
which is i n  itself a separate offense, is fatally ambiguous 
because it is impossible to determine whether the jury unani- 
mously found that the defendant committed one particular 
offense. . . . [I]f the trial court merely instructs the jury disjunc- 
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tively as to various alternative acts which will establish an  ele- 
ment of the offense, the requirement of unanimity is satisfied. 

State v. Lyons, 330 N.C. 298,302-03,412 S.E.2d 308,312 (1991). Thus, 
"in [State v.] D i a ~ ,  [317 N.C. 545, 346 S.E.2d 488 (1986)], the Court 
held that a disjunctive instruction resulted in an ambiguous verdict 
since the Court would not determine whether the jury unanimously 
convicted the defendant of a particular crime where each activity 
instructed on constituted a separate, discrete offense[.]" State v. 
Alford, 339 N.C. 562 576-77, 453 S.E.2d 512, 520 (1995). 

In the context of cases wherein a defendant is charged with a sin- 
gle sexual offense, but the evidence supports more than one type of 
sexual act, our appellate courts have held that "a jury need not be 
unanimous as to which of several sex acts it finds to support a con- 
viction for indecent liberties[,]" as the particular sex acts are con- 
sidered alternative means of committing the offense, rather than 
separate offenses. State v. McCarroLl, 336 N.C. 559, 566, 445 S.E.2d 
18, 22 (1994) (citing State v. McCarty, 326 N.C. 782, 392 S.E.2d 359 
(1990)). The same reasoning has been applied to charges of first 
degree sexual offense. This Court has noted that "our Supreme 
Court's determination that first-degree sexual offense is a single 
wrong for unanimity purposes requires us to conclude that charging 
a defendant with a separate count of first-degree sexual offense for 
each alternative sexual act performed in a single transaction would 
result in a multiplicious indictment." Petty, id. Thus, where a defend- 
ant is charged with first or second degree sexual offense, based upon 
evidence that he engaged in several sexual acts during a single inci- 
dent, these acts should be considered by the jury as being alternative 
means by which the State may prove the "sexual act" element of a 
single criminal offense. 

Jury unanimity is also at issue when evidence is presented of a 
greater number of separate criminal offenses than the defendant is 
charged with. See State v. Holden, 160 N.C. App. 503, 586 S.E.2d 513 
(2003). In Holden, the jury convicted defendant of two counts of rape, 
following presentation of evidence of at least five separate incidents. 
This Court noted that the trial court's instructions "made no attempt 
to distinguish" among the offenses and held that: 

[Tlhe effect of the instruction in the case sub judice is to permit 
the jury to return guilty verdicts without agreeing . . . on which 
two particular incidents of statutory rape defendant was guilty 
[of.] . . . Thus, without any instruction differentiating between the 
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multiple counts, it was possible for a jury to return a verdict of 
guilty of two counts of statutory rape with some jurors believing 
defendant guilty of the incidents in the van, and others believing 
defendant guilty of two incidents at the victim's grandmother's 
house, or any number of other combinations. 

Id. at 508, 586 S.E.2d at 517 

There are several ways to protect a defendant's right to a unani- 
mous verdict when the evidence might support more separate 
offenses than the number of verdict sheets submitted to the jury. 
Unanimity is assured if before the jury begins its deliberations the 
State elects which particular criminal offense it will proceed on for a 
given indictment or verdict sheet. Or, where there is evidence of sev- 
eral incidents, any one of which might support conviction of a sepa- 
rate criminal offense, the trial court may protect the defendanfs right 
to a unanimous verdict by instructing the jury that they must be unan- 
imous as to the particular criminal offense that the defendant com- 
mitted. Accordingly, the North Carolina Supreme Court has found no 
violation of the defendant's right to a unanimous verdict where "the 
trial judge submitted a specific instruction with respect to unanimity 
of verdict as to each indictment and also assigned correlating specific 
alleged acts of sexual offense to each indictment." State v. Kennedy, 
320 N.C. 20, 25,357 S.E.2d 359,362 (1987). 

In the vast majority of jurisdictions that have analyzed this issue, 
these two mechanisms for protecting the right to a unanimous verdict 
are characterized as the "either-or" rule. That is, when there is evi- 
dence of a greater number of separate criminal offenses than the 
number of counts submitted to the jury, either the State must elect 
one offense per charge, or the trial court must instruct the jury that 
they are required to agree unanimously on the offense committed. A 
leading case on the eitherlor rule is State v. Petrich, 101 Wash.2d 566, 
572, 683 P.2d 173, 178 (1984): 

When the evidence indicates that several distinct criminal acts 
have been committed, . . . jury unanimity must be protected. . . . 
The State may, in its discretion, elect the act upon which it will 
rely for conviction. Alternatively, if the jury is instructed that all 
12 jurors must agree that the same underlying criminal act has 
been proved beyond a reasonable doubt, a unanimous verdict on 
one criminal act will be assured. When the State chooses not to 
elect, this jury instruction must be given to ensure the jury's 
understanding of the unanimity requirement. 
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See also, e.g., State 8. Arceo, 84 Haw. 1, 32-33, 928 P.2d 843, 874-75 
(Haw. 1996): 

[Wlhen separate and distinct culpable acts are subsumed within 
a single count charging a sexual assault . . . the defendant's con- 
stitutional right to a unanimous verdict is violated unless . . . (I) 
at or before the close of its case-in-chief, the prosecution is 
required to elect the specific act upon which it is relying to estab- 
lish the "conduct" element of the charged offense; or (2) the trial 
court . . . advises the jury that all twelve of its members must 
agree that the same underlying criminal act has been proved 
beyond a reasonable doubt. 

Although North Carolina has never adopted the "eitherlor" rule 
per se, our appellate cases have employed similar reasoning, and 
found no violation of a defendant's right to a unanimous verdict 
unless the evidence reveals a greater number of separate criminal 
offenses than the number of charges submitted to the jury. For exam- 
ple, in State v. Wiggins, 161 N.C. App. 583, 589 S.E.2d 402 (2003), the 
defendant was convicted of two counts of sexual offense, and five 
counts of statutory rape. As in the instant case, neither the indict- 
ments, verdict sheets, nor the trial court's instructions, associated a 
given verdict sheet or indictment with any particular incident. The 
victim testified at trial to two specific incidents of sexual offense and 
four distinct instances of statutory rape. Significantly, the victim tes- 
tified to only one sexual act in each incident. In this factual context, 
the Court noted that as regards the charges of sexual offense, "since 
[the victim] testified to only two incidents qualifying as statutory sex- 
ual offenses under section 14-27.7A(a), there was no possibility the 
jury could not have been unanimous in its vote on these two 
offenses." The Court also held that as the victim "testified to four spe- 
cific occasions she could describe in detail during which defendant 
had sexual intercourse with her[,]" defendant's conviction of four 
counts of rape did not violate defendant's right to a unanimous ver- 
dict.' Id. at 593, 589 S.E.2d at 409. 

Defendant herein was indicted for sixteen offenses in three coun- 
ties, as follows: 

1. Currituck County, victim C.L.: two charges of second-degree 
rape, one charge second-degree sex offense. 

1. The fifth count of statutory rape was supported by the victim's "generic testi- 
mony" that "defendant had sexual intercourse with her five or more times a week" 
without specifying any particular incident. 
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2. Currituck County, victim S.L.: two charges of second-degree 
sex offense, one charge second-degree rape, one charge indecent 
liberties. 

3. Camden County, victim C.L.: one charge of second-degree 
rape, one charge second-degree sex offense, one charge indecent 
liberties. 

4. Camden County, victim S.L.: one charge second-degree sex 
offense. 

5. Pasquotank County, victim G.L.: five charges of second-degree 
sex offense. 

Under N.C.G.S. 3 3 14-27.5 (a)(l) (2003), a person commits a 
second degree sex offense if he "engages in a sexual act with an- 
other person by force and against the will of the other person[.]" A 
"sexual act" includes "cunnilingus, fellatio, analingus, or anal inter- 
course, . . . [and] also means the penetration, however slight, by any 
object into the genital or anal opening of another person's body[.]" 
N.C.G.S. 3 14-27.1(4) (2003). 

Comparison of the evidence adduced at trial with the charges 
brought against defendant reveals that, with regards to the charges of 
second-degree sex offense, the defendant's right to a unanimous ver- 
dict was compromised. In making this determination, we have not 
considered evidence that was admitted under North Carolina Rules of 
Evidence 404(b) for the limited purpose of shedding light on the 
defendant's motive and intent. As regards two categories of charges, 
there was evidence of a greater number of offenses than the number 
of charges: (1) the five charges of second-degree sex offense com- 
mitted against G.L., arising in Pasquotank County; and (2) the single 
charge of second-degree sex offense committed against C.L. in 
Currituck County. Additionally, with regard to the charges of second- 
degree sex offense committed against each of the three victims, the 
jury was permitted to consider evidence of various sexual acts with- 
out any instruction from the court on which acts should be grouped 
together and evaluated as alternative means to establish the "sexual 
act" element of a given individual criminal offense. 

C.L. testified that on one occasion in Currituck County, defendant 
woke her up in the middle of the night, took her downstairs to watch 
a pornographic movie, and performed oral sex on her. She testified 
that on another occasion, defendant asked her to stay home from 
school. During the course of that day, defendant "pour[ed] wine in 
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[her] vagina" and then performed oral sex. Later, he penetrated her 
digitally, and applied mineral oil to her vagina, before massaging her 
with an electric vibrator. Defendant was charged with only one sec- 
ond degree sex offense against C.L. in Currituck County. However, 
even if we consider certain of the defendant's actions to comprise a 
continuous single offense (e.g., pouring wine into C.L.'s vagina, and 
then performing oral sex) the evidence clearly showed more than one 
separate incident, each of which was a separate criminal offense. 
Further, each incident involved multiple sexual acts. Thus, one juror 
might consider the "sexual act" element to be satisfied by evidence 
pertaining to one incident, while another juror based his verdict on 
evidence from a different transaction. 

Defendant was also charged with committing five second-degree 
sex offenses against G.L., all in Pasquotank County. G.L. testified 
about no fewer than six individual incidents involving acts of anal or 
oral sex performed on or by the defendant. In most of these incidents, 
there was evidence of several types of sexual activity occurring in 
one incident, such as  oral sex, anal sex, and attempted anal penetra- 
tion. G.L. also offered "generic testimony" that the defendant com- 
mitted many other second-degree sex offenses against him, both oral 
and anal sex, but that it had happened so many times he could not 
single out any other particular instances. Again, the jury was not 
instructed as to: (I) not returning more than one verdict based on 
G.L.'s "generic" testimony that there were numerous other incidents; 
(2) the need to consider various sexual acts occurring in one incident, 
not as separate criminal offenses, but as alternative means of estab- 
lishing the "sexual act" element of a single offense; or (3) the need for 
unanimity on a specific sexual incident. 

S.L. testified regarding an incident of sexual abuse occurring 
after a truck trip with the defendant. Evidence was presented that 
during this incident the defendant engaged in digital penetration, oral 
sex, and the application of a lubricant on S.L.'s external genitalia and 
in her vagina. On the basis of this testimony, the defendant was con- 
victed of two counts of second-degree sexual offense. However, each 
of the alleged sexual acts occurred during the same incident, and 
were alternative means of establishing the element of commission of 
a sexual act. North Carolina case law suggests that, for a given sec- 
ond-degree sexual offense, the jury need not be unanimous as to 
which sexual act the defendant committed, provided they are unani- 
mously agreed that the defendant committed one or another of the 
alleged sexual acts. However, as the jury was not instructed that they 
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must be unanimous on the particular act committed, evidence of sev- 
eral different sexual acts must be considered as alternative means to 
establish an element of a single criminal offense. Accordingly, while 
we may safely conclude that the jury unanimously agreed on defend- 
ant's commission of one second degree sexual offense, the second 
conviction must be reversed. 

We conclude that as regards the charges of second degree sex- 
ual offense against C.L. in Currituck County, and against G.L. in 
Pasquotank County, there was evidence of a greater number of 
separate criminal offenses than were submitted to the jury. Regard- 
ing charges of sexual offense against G.L., there was also generic 
testimony, with no accompanying instructions on limiting its consid- 
eration to one criminal offense. Regarding charges of second-degree 
sex offense committed against all three victims, the jury was allowed 
to consider evidence of numerous criminal sexual acts with no guid- 
ance on separating them into separate criminal offexnses. Further, 
although the indictments and verdict sheets were validly drawn, 
they did not remove the ambiguity in the jury's verdict. None of 
the verdict sheets associated the offense number with a given inci- 
dent or separate criminal offense. Nor did the trial court's instruc- 
tions make any attempt to separate the individual criminal offenses, 
or guide the jury to identify a given verdict sheet with a correspond- 
ing instance of alleged sexual abuse. We conclude, upon review of 
the charges, the evidence, and the jury instructions, that the jury's 
verdicts of guilty are ambiguous as regards the charge of second- 
degree sex offense against C.L. in Currituck County, the five charges 
of second-degree sex offense against G.L. in Pasquotank County, and 
one of the charges of second-degree sex offense against S.L. in 
Currituck County. 

We have reviewed defendant's remaining arguments and find 
them to be without merit. For the reasons discussed above, we 
conclude that defendant's convictions in cases Currituck County 
01-CRS-212, and 219, and Pasquotank County 02-CRS-1331 through 
1335, must be reversed. We find no error in defendant's nine 
other convictions. 

Reversed in part; No error in part. 

Judges HUNTER and McCULLOUGH concur. 
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1. Appeal and Error- sanctions-failure to  include docu- 
ments in record on appeal 

Defense counsel is sanctioned $500.00 under N.C. R. App. P. 
34(a)(3) and 34(b)(2) based on its failure to include plaintiff's vol- 
untary dismissal in the record on appeal, thus causing defendants 
to file a motion to withdraw the Court of Appeals' prior opinion 
dismissing the appeal as interlocutory and to amend the record 
to include plaintiff's voluntary dismissal, because the Court of 
Appeals incurred unnecessary expenses and the parties experi- 
enced further delay in the resolution of their claim. 

2. Adverse Possession- color of title-known and visible 
lines and boundaries-lappage 

The trial court did not err by granting partial summary 
judgment in favor of plaintiff based on a finding that plaintiff 
acquired fee simple ownership of the pertinent strip of land by 
virtue of seven years adverse possession under color of title 
pursuant to N.C.G.S. 5 1-38(a), because: (1) plaintiff's deed con- 
tains a thorough metes and bounds description of the property, 
and three maps and the testimony of two surveyors show the dis- 
puted land as falling within the boundaries of the deed; (2) 
N.C.G.S. § 1-38(b)(1)-(2) is not the only method by which prop- 
erty may be held under known and visible lines and boundaries, 
and claimants may still prove known and visible lines and bound- 
aries under common law methods pursuant to N.C.G.S. 8 1-38(a); 
(3) the manmade difference in growth and maintenance between 
plaintiff's maintained property and defendants' waist-high over- 
grown property provides visual notification of the extent of plain- 
tiff's possession; (4) there is evidence that the visible line was 
long standing for roughly thirty years prior to the initiation of this 
lawsuit; and (5) although the deeds of each party encompassed 
the disputed property, plaintiff as junior grantee claiming title by 
seven years adverse possession under color of title did not have 
to show that the boundaries of the lappage were visible on the 
ground since she established the required adverse possession 
within those lines in an actual, open, hostile, exclusive, and con- 
tinuous manner for the required seven year period. 
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Appeal by defendants from an order entered 17 March 2003 by 
Judge Russell J. Lanier, Jr. in Carteret County Superior Court. Heard 
in the Court of Appeals 25 February 2004. 

Ward & Smith, PA., by Ryal W Tayloe and Eric J. Remington, 
for plaintiff-appellee. 

Clark, Newton, Evans & Craige, L.L.P, by John Richard 
Newton, for defendant-appellant. 

HUNTER, Judge. 

G. Lee Kluttz and Grayson M. Kluttz ("defendantsW)l appeal from 
a grant of partial summary judgment in favor of Peggy E. McManus 
("plaintiff"). For the reasons stated herein, we affirm. 

[I] As an initial matter, we note that this Court previously filed an 
opinion dismissing this appeal as interlocutory due to the failure of 
defendants' counsel to include plaintiff's Voluntary Dismissal of her 
Claim for Damages in the Record on Appeal. MeManus v. Kluttz, -- 
N.C. App. -, 595 S.E.2d 238 (2004) (unpublished). Without the 
Voluntary Dismissal, the documents in the Record on Appeal showed 
that other claims were still pending in the trial of this case. 
Accordingly, we dismissed the appeal as interlocutory because the 
trial court had not certified the case for appeal under Rule 54(b) of 
the North Carolina Rules of Civil Procedure nor had defendant argued 
that the order affected a substantial right. See Embler v. Embler, 143 
N.C. App. 162, 164-65, 545 S.E.2d 259, 261 (2001). Defendants then 
filed a motion to withdraw the opinion and amend the record to 
include plaintiff's Voluntary Dismissal, thus changing the status of 
defendants' appeal from interlocutory to final. 

Although this Court granted defendants' motion, we note that our 
previous opinion had to be withdrawn and that a considerable 
amount of time and resources were wasted as a result of defendants' 
counsel's error. It is the appellant's duty and responsibility to ensure 
the completeness and proper form of the Record on Appeal. See 
N.C.R. App. P. 9(a) et. seq.; State v. Alston, 307 N.C. 321, 341, 298 
S.E.2d 631, 644 (1983). Due to defendants' counsel's error, the Court 
incurred unnecessary expenses and the parties experienced further 
delay in the resolution of their claim. Therefore, this Court elects in 
its discretion pursuant to Rules 34(a)(3) and 34(b)(2) of the North 

1. Defendant L. Steve Kluttz was removed as a party during the course of 
this appeal. 
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Carolina Rules of Appellate Procedure to sanction defendants' coun- 
sel in the amount of $500.00. See N.C.R. App. P. 34(a)(3), 34(b)(2). We 
now proceed to consider the merits of this appeal. 

On 16 November 1979, the Clayton Fulcher Seafood Company 
transferred a tract of land on Harkers Island in Carteret County to 
a woman named Bessie Scott. The deed for the land transfer and a 
survey map of the property are recorded in the Carteret County 
Registry at Book 16, Page 95. Registered land surveyor John W. 
Collier ("Collier") performed the survey according to the deed's 
metes and bounds description, and placed metal stakes in the 
ground to mark the boundaries of the property. Collier also marked 
the locations of these stakes on the survey map. Following Bessie 
Scott's death, ownership of the land passed to her son, Elliot 
Anderson Scott ("Scott"). 

On 21 September 1990, plaintiff and her husband (now deceased) 
purchased the tract of land from Scott. The purchase is recorded in 
the Carteret County Registry at Book 643, Page 412. Soon thereafter, 
registered land surveyor W. D. Daniels ("Daniels") performed a sec- 
ond survey of the property. Although they were not sticking up from 
the ground, Daniels physically identified all but two boundary stakes 
from the previous survey. Notably, however, Daniels identified every 
stake along the western boundary of plaintiff's property. Daniels then 
remarked the property boundaries by setting flags and wooden "wit- 
ness" stakes beside the original metal stakes. According to plaintiff, 
these stakes and flags remained in the ground "for the first five or so 
years" after the property was purchased. 

On plaintiff's property there is also a small home, to which she 
and her husband added a second story sometime after its purchase. 
Just west of the home is a strip of land that is the subject of this dis- 
pute. Until plaintiff's purchase, Scott maintained and cleared the yard 
and the disputed strip of land. In addition, the Collier and Daniels 
surveys each identified the disputed strip as falling within the bound- 
aries of plaintiff's property. As such, plaintiff and her husband 
believed they owned the strip and actively maintained it since 1990 by 
seeding, mowing the grass, planting three pampas bushes, and paying 
the related property taxes. 

Directly next to this strip, however, is a plot of land owned by 
defendants since 1964. Defendants' purchase is recorded in the 
Carteret County Registry at Book 254, Page 204. Although there is a 
house trailer on the property, it is only used occasionally and the 
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property is primarily used for storage of automobiles and other items 
of business. Defendants' yard is unkempt and overgrown with waist- 
high scrub brush, weeds, and smilax. Photographs and testimony in 
the record show that the overgrown nature of the property creates a 
visible distinction between the land maintained by plaintiff and the 
land maintained by defendants. 

Based on the deed to their property, defendants allege they own 
the strip of land just west of plaintiff's home. In March 2001, regis- 
tered land surveyor Sherwin D. Cribb ("Cribb") created a map of 
defendants' property based on the metes and bounds description in 
their deed. Cribb's map identifies the disputed strip as falling within 
the property owned by defendants. The map also shows that the east- 
ern boundary line of defendants' land runs through a portion of plain- 
tiff's home. Cribb states that during the course of his work, he did not 
find any survey markers delineating the disputed tract of land that 
were readily open or visible. 

Around December of 2000, defendants noticed plaintiff's grass 
and other plantings on the disputed strip of land. Defendants' son 
then bulldozed the strip, tearing out the grass and pampas bushes 
and destroying a drainpipe running from plaintiff's home. Upon this 
incursion, plaintiff hired registered land surveyor Robert H. Davis 
("Davis") to perform another survey of the property. Like Collier 
and Daniels, Davis identified the disputed strip as falling within 
the property owned by plaintiff. Davis also states that while per- 
forming the survey he physically located and identified every stake 
on the western line of plaintiff's land that was referenced in the 
previous survey. 

Plaintiff then filed a complaint alleging, among others, that 
defendants' assertion of ownership was a cloud upon her title, which 
she acquired by seven years adverse possession under color of 
title. Defendants denied plaintiff had met the requirements for 
adverse possession and alleged superior title and fee simple owner- 
ship of the strip of land. The trial court granted partial summary judg- 
ment in favor of plaintiff, finding that she acquired fee simple owner- 
ship of the strip by virtue of seven years adverse possession under 
color of title. 

[2] The sole issue on appeal is whether the trial court properly 
granted partial summary judgment in favor of plaintiff. This Court 
reviews grants of summary judgment de novo. Falk Integrated Tech., 
Inc. v. Stack, 132 N.C. App. 807, 809, 513 S.E.2d 572, 574 (1999). 
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Summary judgment is appropriate if the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with 
the affidavits, if any, show that there is no genuine issue as to any 
material fact and that any party is entitled to a judgment as a matter 
of law. N.C. Gen. Stat. d 1A-1, Rule 56(c) (2003). A genuine issue of 
material fact exists if the fact alleged constitutes a legal defense or is 
of such a nature as to affect the result of the action, or if the resolu- 
tion of the issue is so essential that the party against whom it is 
resolved may not prevail. Kessing v. Mortgage Corp., 278 N.C. 523, 
534, 180 S.E.2d 823, 830 (1971). However, a question of fact which is 
immaterial does not preclude summary judgment. Id. 

Defendants assign as error the trial court's grant of partial sum- 
mary judgment on grounds that genuine issues of material fact exist 
concerning plaintiff's character of possession and plaintiff's holding 
the property under known and visible lines and boundaries. We con- 
clude that any questions of fact are immaterial and that summary 
judgment was appropriate. 

Section 1-38(a) of the North Carolina General Statutes pro- 
vides that one acquires title to real property after possessing it 
for seven years under color of title and under known and visible lines 
and boundaries. N.C. Gen. Stat. # 1-38(a) (2003).2 In addition, such 
possession must be actual, open, hostile, exclusive, and continuous 
for the required time period. Merrick v. Peterson, 143 N.C. App. 656, 
663, 548 S.E.2d 171, 176, disc. review denied, 354 N.C. 364,556 S.E.2d 
572 (2001). 

Defendants do not dispute plaintiff's possession under color 
of title. 

Adverse possession under color of title is occupancy under a 
writing that purports to pass title to the occupant but which does 
not actually do so either because the person executing the writ- 
ing fails to have title or capacity to transfer the title or because of 
the defective mode of the conveyance used. 

Cobb v. Spurlin, 73 N.C. App. 560, 564, 327 S.E.2d 244, 247 (1985). 
In North Carolina, a deed may constitute color of title so long as it 
contains an adequate description of the land. Marlowe v. Clark, 112 
N.C. App. 181, 186, 435 S.E.2d 354, 357 (1993). In addition, the 
claimant must prove that the boundaries described in the deed cover 

2 If adverse possession 1s not under color of tltle, the required statutory perlod 
of possession is twenty years See N C Gen Stat 9 1-40 (2003) 
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the land in dispute. McDaris v. " T  Corporation, 265 N.C. 298,300-01, 
144 S.E.2d 59, 61 (1965). Since plaintiff's deed contains a thorough 
metes and bounds description of the property, and because three 
maps and the testimony of two surveyors show the disputed land as 
falling within the boundaries of the deed, the requirement of color of 
title is satisfied. See e.g. Willis v. Johns, 55 N.C. App. 621, 624-25, 286 
S.E.2d 646, 648-49 (1982). 

However, defendants assert that summary judgment was 
improper because genuine issues of material fact exist concerning 
plaintiff's possession of the land under known and visible lines and 
boundaries. Defendants argue that, under North Carolina General 
Statutes Q 1-38(b)(1)-(21, plaintiff is required to demonstrate the 
marking of boundaries by stakes or other monuments that are at 
least eighteen inches above ground level for the entire seven year 
period. Although surveyors Daniels and Davis physically identified 
markers on the property, defendants point out that the markers were 
only in place for the first five years of plaintiff's possession. In addi- 
tion, the markers were not eighteen inches above the ground, and sur- 
veyor Cribb did not locate markers at all. Accordingly,  defendant.^ 
argue that plaintiff did not possess the land under known and visible 
lines and boundaries. 

This argument, however, is based on the incorrect premise that 
Q 1-38(b)(1)-(2) provides the only method by which property may be 
held under known and visible lines and boundaries. In 1973, the 
General Assembly amended Q 1-38 to include subsection (b), which 
provides that if property boundaries are identified by distinctive 
markings on trees or by stakes raising eighteen inches above the 
ground, and if a survey map is recorded in the county registry, "then 
the listing and paying of taxes on the real property. . . shall constitute 
prima facie evidence of possession of real property under known and 
visible lines and boundaries." N.C. Gen. Stat. 5 1-38(b).3 The addition 
of 5 1-38(b) did not abrogate the provisions of Q 1-38(a), but was 
merely "designed to facilitate proof of possession under known 
and visible lines and boundaries, which is often difficult with respect 
to farmland and woodland not actually occupied." James A. Webster, 
Jr., Webster's Real Estate Law in  North Carolina Q 14-12, at 660 
(1998) (emphasis added). Thus, Q 1-38(b) simply provides one undis- 
putable method by which a claimant may establish possession under 
known and visible lines and boundaries in difficult cases. However, 

3. The 1973 amendment also added subsection ( c )  to 3 1-38. However, since sub- 
section (c) is not relevant to the resolution of this matter, it is not discussed here. 
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since 3 1-38(a) remains valid, claimants may still prove known and 
visible lines and boundaries under common law methods. 

Under our common law interpretations, known and visible lines 
and boundaries must apprise the true owner and the world of the 
extent of the possession claimed. McDaris, 265 N.C. at 303, 144 
S.E.2d at 63. Accordingly, this Court has held that a line of trees 
marked by old chops and blazes can sufficiently indicate the extent of 
possession to satisfy the requirement of known and visible lines and 
boundaries. Wiggins v. Taylor, 31 N.C. App. 79, 82, 228 S.E.2d 476, 
478 (1976), disc. review denied, 291 N.C. 717, 232 S.E.2d 208 (1977). 
In Wiggins, plaintiffs claimed adverse possession over a tract of land, 
the eastern boundary of which defendant claimed was not marked by 
visible lines and boundaries. However, evidence showed that the east- 
ern boundary began at a concrete marker and then followed a line of 
trees that had been marked by chops and blazes. Several witnesses, 
including a surveyor and a former adjoining land owner, testified that 
they saw or knew of the eastern boundary created by the chops and 
blazes. In addition, the chops and blazes were between thirty-five and 
fifty years old. Based on these facts, this Court concluded there was 
sufficient evidence to support a finding of possession under known 
and visible lines and boundaries. Id.  See also Beam v. Kerlee, 120 
N.C. App. 203, 213, 461 S.E.2d 911, 919 (1995), cert. denied, 342 N.C. 
651, 467 S.E.2d 703 (1996) (holding that one's ability to cut a path 
marking the boundaries of his property constitutes sufficient evi- 
dence of known and visible lines boundaries to withstand a motion 
for directed ~ e r d i c t ) . ~  

Similar to the manmade chops and blazes in Wiggins, the man- 
made difference in growth and maintenance between plaintiff's and 
defendants' property provides visual notification of the extent of 
plaintiff's possession. Photographs, affidavits, and depositions in the 
record demonstrate that plaintiff consistently maintains her yard, 
including the disputed tract of land, by seeding, mowing, and plant- 
ing bushes. In contrast, defendants' property opposite the disputed 
tract is overgrown with waist-high scrub brush, weeds, and smilax. 
Thus, just as the marked trees in Wiggins created a visible line mark- 
ing the extent of possession, the dramatic difference in yard main- 

4. We acknowledge that both Wiggins and Beam address the issue of known and 
visible lines and boundaries under N.C. Gen. Stat. S: 1-40 rather than S: 1-38, which 
applies to this case. However, the requirement of known and visible lines and bound- 
aries in 1 1-40 is identical to the requirement found in # 1-38(a). Therefore, in deter- 
mining whether known and visible lines and boundaries exist under $ 1-38(a), analogy 
can be made to precedent establishing such boundaries under S: 1-40. 
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tenance in this case creates a visible line marking the extent of 
plaintiff's possession. 

Further, just as a surveyor and former land owner in Wiggins tes- 
tified to their familiarity with the tree markings, registered surveyor 
Daniels and former Clayton Fulcher Seafood Company employee 
Kenny Willis ("Willis"), both state they have seen and are familiar with 
the dramatic contrast in growth and maintenance between the two 
yards. Also like the thirty-five to fifty year old markings on the trees 
in Wiggins, there is evidence that the visible line in this case is long 
standing. In their affidavits, Willis and plaintiff both state that prior to 
plaintiff's purchase, former owner Scott and his mother maintained 
the yard, including the disputed strip of land. Willis's affidavit also 
states that defendants' yard has been overgrown since at least 1970. 
In addition, aerial photographs in the record, dating back to Clayton 
Fulcher Seafood Company's transfer of the land to Bessie Scott, show 
a clearly visible line between the two properties caused by over- 
growth in defendants' yard. Thus, a visible line between the proper- 
ties has existed for roughly thirty years prior to the initiation of this 
lawsuit. Based on all of these facts, we conclude that the waist-high 
overgrowth in defendants' yard, and the contrasting maintenance of 
plaintiff's yard, creates a sufficiently visible line to apprise defend- 
ants of the extent of possession claimed by plaintiff. Therefore, the 
requirement of possession under known and visible lines and bound- 
aries is satisfied. As such, defendants' asserted questions of fact 
regarding the placement of markers are immaterial because they do 
not affect the outcome of the case. See Kessing, 278 N.C. at 534, 180 
S.E.2d at 830. 

Yet even if the dramatic difference in growth and maintenance 
does not create sufficiently known and visible lines and boundaries, 

. the matter can be resolved by the applicability of lappage rules to this 
case. Lappage cases are a specific type of adverse possession case in 
which the deeds of each party encompass the disputed property. As 
such, the deeds are said to "lap" upon each other. See James A. 
Webster, Jr., Webster's Real Estate Law i n  North Carolina 5 14-13, at 
660-61 (1998). Since the metes and bounds descriptions in both plain- 
tiff's and defendants' deeds include the strip of land west of plaintiff's 
home, the disputed property is lappage. 

In order to make out a superior title to land that is lappage, it is 
necessary to ascribe exclusive possession to one of the claimants. 
Accordingly, our courts have formulated certain rules to establish 
possession of the lappage. See Price v. Tomrich Gorp., 275 N.C. 385, 
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392-94,167 S.E.2d 766, 771-72 (1969). See also Webster, Webster's Real 
Estate Law i n  North Carolina # 14-13, at 660-61. One rule is that a 
junior grantee claiming title by seven years adverse possession under 
color of title does not have to show that the boundaries of the lap- 
page were visible on the ground, so long as he establishes the 
required adverse possession within those lines. See Allen v. Morgan, 
48 N.C. App. 706, 709, 269 S.E.2d 753, 754 (1980); Price, 275 N.C. at 
394, 167 S.E.2d at 772. Therefore, any questions about the visible 
lines and boundaries created by differences in growth and main- 
tenance are resolved by the applicability of lappage rules. 
Accordingly, plaintiff can gain title to the disputed property even 
without known and visible boundaries on the ground so long as 
she can establish the elements of adverse possession within the 
boundaries identified by her deed. 

We therefore turn to the common law requirements of adverse 
possession. As stated earlier, adverse possession under color of title 
must be actual, open, hostile, exclusive, and continuous for the 
required seven year period. Mem-ick, 143 N.C. App. at 663, 548 S.E.2d 
at 176. Regarding actual possession, there is evidence that plaintiff 
has been in actual physical possession of the disputed property for 
over seven years. Since 1990, plaintiff and her husband planted grass 
and pampas bushes on the disputed track and maintained the strip 
by mowing the lawn and keeping weeds down. In addition, it is 
the general rule that where one enters upon a portion of land, but 
asserts ownership of the whole land based on color of title, the law 
extends his possession to the outer bounds of his deed so long as the 
land is not held adversely by another. Willis, 55 N.C. App. at 625, 286 
S.E.2d at 649; Vance v. Guy, 223 N.C. 409, 413, 27 S.E.2d 117, 121 
(1943). Thus, plaintiff is also deemed in possession of the tract 
because she has lived in her home within the boundaries of her deed 
for over seven years, her deed encompasses the disputed tract of 
land, and because there is no evidence of competing possession by 
any other person. 

However, defendants argue that material issues of fact exist 
concerning the open character of plaintiff's possession. Although 
plaintiff claims she and her husband actively maintained the disputed 
strip of land throughout the required seven year period, defendants 
submit the deposition of plaintiff's yard maintenance worker, who 
states that he only cut plaintiff's grass once a month for about seven 
months each year and that he only saw plaintiff and her husband at 
their home and surrounding property "now and then." In addition, 
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defendants provide the affidavit of a local fisherman who states 
that he parked his car on plaintiff's property and never saw any per- 
son there throughout the entire summer season of 1997. Finally, 
defendants' son claims he never saw plaintiff or her husband on the 
property. Since this testimony conflicts with plaintiff's evidence, 
defendants argue that issues of fact exist that made summary judg- 
ment improper. 

Even if plaintiff was rarely seen in person, her alterations to the 
land satisfied the requirement of open and notorious possession. 
Possession is open and notorious if it places the true owner on notice 
of an adverse claim. Cothran v. Motor Lines, 257 N.C. 782, 784, 127 
S.E.2d 578,580 (1962). Further, working activities such as cutting tim- 
ber or pulpwood creates sufficiently open and notorious possession 
if they are kept up with such frequency and regularity as to give 
notice to the public that the party performing the work is claiming 
ownership of the land. Price, 275 N.C. at 398, 167 S.E.2d at 775. 
Although mowing a lawn once a month for seven months a year is not 
a large amount of time, it is a regular and consistent schedule for 
mowing grass that may not require attention twelve months out of the 
year. In addition, the fact that defendants' son and a local fisherman 
never saw plaintiff or her husband on the property are not sufficient 
to refute plaintiff's other acts of ownership. Even if plaintiff was 
never seen on her property, the second story addition to her home, 
her yard maintenance, and her planted bushes are all clearly visible to 
anyone passing by. These activities should have apprised defendants 
that someone was on their land, making use of it, and asserting an 
ownership interest, regardless of who they did or did not see. 
Therefore, despite the conflicting testimony offered by defendants, 
summary judgment was appropriate because the undisputed evidence 
was sufficient to place defendants on notice of an adverse claim. 

Defendants next argue that plaintiff's possession was not hostile 
because her use of the land was permissive. Before plaintiff and her 
husband purchased the property from Scott, defendant G. Lee Kluttz 
alleges he had a conversation with plaintiff's husband. Recalling that 
conversation in his deposition, Mr. Kluttz states that: 

[Mr. McManus] was telling me that he was figuring on buying 
Bessie Scott's house. I said, well now, I want to tell you something 
before you do. I said you'd better check into it because it's on part 
of my land-just like that, that's what I told him. And I said, now 
I'm telling you about it because-uh, I said I'd straighten it out or 
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move the house back. . . . I said, now if you want to buy it, it's your 
business to do what you want to. 

Based on these statements, defendants assert that plaintiff's use 
of the disputed land was permissive and cannot constitute adverse 
possession. 

Defendants' argument fails, however, because nothing in Mr. 
Kluttz's conversation with plaintiff's husband constituted permission 
to use the disputed land. At most, Mr. Kluttz's statement that "you'd 
better check into it because it's on part of my land" provided plaintiff 
and her husband with notice that a potential boundary issue existed 
concerning the property. However, notice is not equivalent to permis- 
sion. Moreover, Mr. Kluttz's statement that "it's your business to do 
what you want to" removes him from the situation altogether, rather 
than assert his role as an owner of the land giving permission. 
Certainly, choosing not to involve oneself in another person's affairs 
cannot be construed as permission. Finally, Mr. Kluttz's statement 
that "I'd straighten it out or move the house back" appears to be a 
denial of permission. Viewed in this light, Mr. Kluttz's conversation 
actually heightens the hostile nature of plaintiff's possession because 
she and her husband continually resided in the home, and remodeled 
the home, without ever moving it away from defendants' alleged 
property line. Accordingly, any factual issues presented by the alleged 
conversation are immaterial because at most it provided notice but 
not pern~ission, and at worst it increased the hostile nature of plain- 
tiff's possession. 

Finally, we note that the requirements of exclusive and continu- 
ous possession are also satisfied. For possession to be exclusive, 
other people must not make similar use of the land during the 
required statutory period. See State v. Brooks, 275 N.C. 175, 183, 166 
S.E.2d 70, 75 (1969). Here, defendants offer no evidence that they 
made use of the disputed property or shared it with plaintiff in any 
way. In fact, defendants admit that their property is only used occa- 
sionally and is primarily used for storage of automobiles and other 
items of business. Defendants' son also states in his deposition that 
the family has used their property "very little" since the time his 
mother became sick in 1991. Further, there is no evidence of anyone 
else making use of the property or of plaintiff sharing the property in 
any manner during the time of her possession. Therefore, plaintiff's 
possession was exclusive. 

Similarly, plaintiff's possession was continuous for the required 
seven year period. To be continuous, adverse possession does not 
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have to be unceasing, but the evidence must warrant the inference 
that actual use and occupation has extended over the required period 
and that during it, the claimant has, from time to time, continuously 
subjected the land to its susceptible use. See Helton v. Cook, 27 N.C. 
App. 565, 568, 219 S.E.2d 505, 507 (1975), disc. review denied, 289 
N.C. 297,222 S.E.2d 697 (1976); Locklear v. Savage, 159 N.C. 236,239, 
74 S.E. 347, 348 (1912). Here, plaintiff has continuously lived in her 
home since 1990. In addition, plaintiff has regularly subjected the 
land to use during the course of her possession by adding a second 
story to her home, planting grass and bushes along the disputed prop- 
erty, and hiring a maintenance worker to mow the lawn. No other evi- 
dence, other than the defendants' allegations that plaintiff was rarely 
seen at her house and surrounding property, indicates that plaintiff 
ceased occupying the property for any amount of time during the 
required period. Therefore, the acts of residence and yard main- 
tenance support the inference that plaintiff's occupation of the land 
extended over the required seven year period. 

For the above stated reasons, we conclude that plaintiff has held 
the disputed land under color of title and known and visible bound- 
aries in an actual, open, hostile, exclusive, and continuous manner 
for the required seven year period. Any factual issues presented by 
defendants are immaterial in that they do not affect the outcome of 
the case. Therefore, the trial court did not err in granting partial sum- 
mary judgment in favor of the plaintiff. 

Affirmed. 

Judges McCULLOUGH and LEVINSON concur. 

HENRY WOODROW BARNES, JR., PETITIONER V. JAMES DONALD WELLS, 
RESPONDENT, FOR THE ADOPTION O F  DAWN MARIE BARNES 

NO. COA03-997 

(Filed 3 August 2004) 

1. Jurisdiction- personal-not waived by motion to reopen 
adoption file-no general appearance 

Respondent did not waive his personal jurisdiction objection 
to his daughter's adoption by moving that the trial court reopen 
the adoption file and transfer the matter from the Clerk of 



576 I N  THE COURT OF APPEALS 

BARNES v. WELLS 

[16.5 N.C. App. 575 (2004)) 

Superior Court. Respondent did nothing that could be considered 
a general appearance before entry of the order now challenged; if 
the court lacked personal jurisdiction when it entered the order, 
subsequent actions could not retroactively supply jurisdiction. 

2. Adoption; Process and Service- motion t o  reopen 
adoption-prior abandonment proceeding-service by 
publication 

There was no abuse of discretion in the denial of a natural 
father's Rule 60 motions for relief from the adoption of his daugh- 
ter by the mother's new husband. The abandonment proceeding 
which preceded the adoption (so that respondent was not a 
necessary party to the adoption) was based on service by publi- 
cation. The publication requirements were satisfied because peti- 
tioner first attempted service by certified mail at the respondent's 
admitted address in Virginia, with the letter addressed both to 
respondent and in care of the person with whom he lived. 

3. Jurisdiction- minimum contacts-divorce and child cus- 
tody proceedings 

There were sufficient minimum contacts for the court to 
obtain personal jurisdiction over respondent in an abandonment 
proceeding, which preceded an adoption, where respondent lived 
in North Carolina for only one month but had other contacts with 
the state through his divorce proceeding and his daughter's cus- 
tody matters. 

Judge GEER concurring. 

Appeals by petitioner and respondent from order filed 26 March 
2003 by Judge John R. Jolly, Jr. in Chatham County Superior Court. 
Heard in the Court of Appeals 21 April 2004. 

Jones, Mart in ,  Parr is  & Tessener L a w  OSfices, P L.L.C., by  Sean  
A.B. Cole, for  petitioner-appellant. 

Glenn,  Mills  & Fisher,  PA.,  b y  Carlos E. Mahoney,  for  
respondent-appellant. 

BRYANT, Judge. 

Henry Woodrow Barnes, Jr. (petitioner) and James Ronald Wells 
(respondent) both appeal an order filed 26 March 2003 denying 
respondent's motion for relief from an order entered 25 October 1979 
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that allowed petitioner to adopt respondent's natural daughter. 
Respondent and Donna Jarrett (Jarrett) were married in Blair, 
Virginia on 26 March 1970. On 11 October 1970, Dawn Marie was 
born to the marriage. Following Dawn Marie's birth, the family moved 
to Fort Bragg, North Carolina while respondent was engaged in mili- 
tary service. Sometime in 1971, the family moved back to Virginia. 

In either late 1974 or early 1975, respondent and Jarrett sepa- 
rated. Following their separation, Jarrett moved back to North 
Carolina and began living with petitioner. 

On 13 October 1975, Jarrett obtained a divorce from respondent 
in Mecklenburg County, North Carolina. Custody of Dawn Marie was 
placed with Jarrett. Respondent did not appear at the divorce pro- 
ceeding. On 24 January 1976, Jarrett married petitioner in York, South 
Carolina, and the family moved to Chapel Hill, North Carolina. 

Sometime in late 1977, respondent came to North Carolina, 
picked-up Dawn Marie, and returned with the child to Danville, 
Virginia. On 7 December 1977, respondent filed a petition for custody 
of Dawn Marie in Danville, Virginia. On 8 December 1977, Jarrett con- 
tested the petition by filing a similar petition for custody in Danville, 
Virginia. A custody hearing was held on 8 December 1977, and 
respondent was awarded temporary custody. A permanent custody 
hearing was scheduled for 31 January 1978. Shortly after the 8 
December 1977 hearing, respondent returned Dawn Marie to the 
physical custody of Jarrett and petitioner in North Carolina. On 16 
December 1977, respondent dismissed his petition for custody. 

On 26 September 1978, petitioner filed a petition for the adoption 
of Dawn Marie in Chatham County, North Carolina. Jarrett signed a 
consent for adoption, and also filed a petition alleging respondent's 
abandonment of Dawn Marie. During this time, respondent was living 
with his grandmother in Danville, Virginia. 

The clerk of superior court of Chatham County attempted to 
serve notice on respondent, via certified mail with return receipt 
requested, advising that a court date had been set to determine 
whether abandonment had occurred. Petitioner also attempted to 
serve notice of the adoption proceeding on respondent via certified 
mail with return receipt requested. The certified mail was not suc- 
cessfully delivered; thereafter, petitioner provided service by publica- 
tion in the Danville newspaper. Notice was published for four days in 
April 1979. On 14 May 1979, Jarrett and petitioner's attorney filed an 
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affidavit attesting that respondent's "whereabouts, dwelling house is 
unknown and there has been diligent but unsuccessful attempt to 
serve the party under paragraph c of Rule 46j)(9)." 

On 14 May 1979, a hearing was held before the clerk of superior 
court, at which Jarrett, petitioner, and their attorney were present. 
Respondent was not present and did not have an attorney present on 
his behalf. On the same date, the clerk issued an order of abandon- 
ment decreeing that respondent had abandoned Dawn Marie and that 
a guardian ad litem should be appointed to represent her interests. 

On 25 October 1979, the trial court entered an order allowing 
petitioner to adopt Dawn Marie. Respondent neither was a party 
to the adoption proceeding nor did he enter an appearance before 
the court. 

On 28 May 2002, Dawn Marie died in an automobile accident. 
Following her death, respondent claims he discovered she had been 
adopted by petitioner in North Carolina. On 19 September 2002, 
respondent filed a motion for relief from the final order of adoption 
pursuant to N.C. Gen. Stat. 5 1A-1, Rule 60(b)(4) and (b)(6). 
Respondent's motion alleged that the final order for adoption was 
void because petitioner failed to properly serve respondent with 
notice of the proceedings, and the clerk of superior court lacked per- 
sonal jurisdiction over respondent. On 28 October 2002, upon motion 
of respondent, these matters were transferred to the superior court 
division for hearing. 

These matters came for hearing on 2 December 2002. On 26 
March 2003, the trial court issued an order denying respondent's Rule 
60(b)(4) and (b)(6) motion. Both petitioner and respondent assigned 
as error portions of the 26 March 2003 order. 

The issues on appeal are whether the trial court erred in (I) 
concluding respondent did not waive his personal jurisdiction objec- 
tion; and (11) denying respondent's Rule 60(b)(4) and (b)(6) motion 
for relief. 

Petitioner's Appeal 

[l] The trial court entered as conclusion of law 12: 

Petitioner asserts that this matter is controlled by In re Blalock, 
233 N.C. 493, 64 S.E.2d 848 (1951), and argues that Respondent 
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submitted to the [clourt's jurisdiction by moving the [clourt to 
open the adoption file, and by filing a Motion to Transfer from the 
Clerk to Superior Court. Accordingly, Petitioner moves the court 
to conclude that by these specific actions Respondent should be 
deemed to have waived all defects to personal jurisdiction. The 
court rejects Petitioner's argument that Blalock is controlling, 
and the motion is DENIED. 

Petitioner argues the trial court erred in failing to conclude that 
respondent submitted to the trial court's jurisdiction by moving the 
trial court to open the adoption file and transfer the matter from the 
clerk of superior court. We disagree. 

In I n  re Blalock, 233 N.C. 493, 64 S.E.2d 848 (1951), our Supreme 
Court examined whether a party waived his objection to improper 
service of process by filing a motion to dismiss based on personal and 
subject matter jurisdiction. The Blalock Court determined that by 
seeking dismissal based on lack of subject matter jurisdiction, the 
respondent made a general appearance, thereby waiving all objec- 
tions to personal jurisdiction. Blalock, 233 N.C. at 504, 64 S.E.2d at 
856. We agree with the trial court's conclusion that Blalock is inap- 
plicable to the instant case. The actions deemed to be a general 
appearance in Blalock occurred prior to the entry of a final judgment. 
Here, respondent did nothing that could be considered a general 
appearance prior to the entry of the order now challenged. 

Petitioner cites several cases in support of his argument that 
respondent waived his objections to personal jurisdiction. However, 
we find these cases are also inapplicable because respondent never 
made a general appearance before entry of the final order. Bullard v. 
Bader, 117 N.C. App. 299,301-02, 450 S.E.2d 757, 759 (1994) (defend- 
ant made a general appearance before entry of judgment by submit- 
ting financial documents for consideration at his child support hear- 
ing); Bumgardner v. Bumgardner, 113 N.C. App. 314, 319,438 S.E.2d 
471, 474 (1994) (defendant made a general appearance before entry 
of judgment by appearing in court with counsel and participating in 
the hearing for absolute divorce); Humphrey v. Sinnot, 84 N.C. App. 
263, 265-66, 352 S.E.2d 443, 445 (1987) (defendant made a general 
appearance by moving for change of venue before asserting lack 
of jurisdiction defenses); Williams v. Williams, 46 N.C. App. 787, 
788-89,266 S.E.2d 25,27-28 (1980) (defendant made a general appear- 
ance before entry of judgment by his legal counsel's participation in 
an in-chambers conference with judge and opposing attorney on cus- 
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tody issue); Szvenson v. Thibaut, 39 N.C. App. 77, 89-92, 250 S.E.2d 
279,287-89 (1978) (defendants made a general appearance by moving 
to disqualify plaintiff's counsel before filing lack of jurisdiction 
defenses). If the trial court lacked personal jurisdiction over respond- 
ent when it entered the order, actions subsequent to that order could 
not retroactively supply jurisdiction. Based on applicable case law, 
the trial court did not err in concluding that respondent did not waive 
his objection to personal jurisdiction. Accordingly, petitioner's 
assignment of error is overruled. 

Respondent's Appeal 

[2] Respondent argues that the trial court erred in denying his 
Rule 60(b)(4) & (b)(6) motion for relief from the adoption judgment. 
We disagree. 

Pursuant to N.C. Gen. Stat. 5 1A-1, Rule 60(b), 

On motion and upon such terms as are just, the court may re- 
lieve a party . . . from a final judgment, order, or proceeding for 
the following reasons: 

. . . .  

(4) The judgment is void; 

(6) Any other reason justifying relief from the operation of 
the judgment. 

N.C.G.S. 1A-1, Rule 60(b)(4), (b)(6) (2003). The standard of review 
for a trial court's ruling on a Rule 60(b) motion is abuse of discretion. 
Coppley v. Coppley, 128 N.C. App. 658, 663, 496 S.E.2d 611, 616 
(1998). Abuse of discretion exists when "the challenged actions are 
manifestly unsupported by reason." Blankenship v. Town and 
Country Ford, Inc., 155 N.C. App. 161, 165, 574 S.E.2d 132, 134 
(2002). The trial court's findings regarding a Rule 60(b) motion are 
conclusive on appeal if supported by competent evidence. 
Blankenship, 155 N.C. App. at 165, 574 S.E.2d at 134-35. 

In the instant case, an order was entered on 14 May 1979 adjudi- 
cating respondent had abandoned Dawn. The abandonment order 
was entered several months before the adoption order. The disposi- 
tive issue, therefore, is whether the abandonment proceeding of 14 
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May 1979 was proper. Since the adoption occurred in 1979, we ana- 
lyze this case under the adoption statutes of Chapter 48 in effect at 
that time. 

N.C. Gen. Stat. # 48-5 provides: 

(a) The court shall be authorized to determine whether 
the parent or parents of a child shall be necessary parties to any 
proceeding under this Chapter, and whether the consent of such 
parent or parents shall be required in accordance with G.S. 48-6 
and 48-7. 

(e) If the parent, parents, or guardian of the person deny that 
an abandonment has taken place, this issue of fact shall be deter- 
mined as provided in G.S. 1-273, and if abandonment is deter- 
mined, then the consent of the parent, parents, or guardian of the 
person shall not be required. 

N.C.G.S. 3 48-5 (Supp. 1977) (repealed 1 July 1996). 

According to the clear language of N.C. Gen. Stat. 5 48-5, respond- 
ent would not be a necessary party to the adoption proceeding if the 
prior abandonment determination was properly entered. Respondent 
argues that service by publication, as was used in this case, was 
improper, and the court lacked jurisdiction over respondent to enter 
the abandonment order. 

Before a party can resort to service by means of publica- 
tion, other forms of service must first be attempted. N.C. Gen. Stat. 
3 1A-1, Rule 4(3(9)(c) (1979). In 1979, this State's rules concerning 
service were as follows: 

a. Personal service may be made on any party outside this State 
by anyone authorized in section (a) of this rule and in the man- 
ner prescribed in this section 0) for service on such party 
within this State. Before judgment by default may be had on 
such service, there shall be filed with the court an affidavit of 
service showing the circumstances warranting the use of per- 
sonal service outside this State and proof of such service in 
accordance with the requirements of G.S. 1-75.10(1). 

b. Any party subject to service of process under this subsection 
(9) may be served by mailing a copy of the summons and com- 
plaint, registered or certified mail, return receipt requested, 
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addressed to the party to be served. Service shall be complete 
on the day the summons and complaint are delivered to the 
address, but the court in which the action is pending shall 
upon motion of the party served, allow such additional time 
as may be necessary to afford the defendant reasonable oppor- 
tunity to defend the action. Before judgment by default may be 
had on such service, the serving party shall file an affidavit 
with the court showing the circumstances warranting the 
use of service by registered or certified mail and averring (i) 
that a copy of the summons and complaint was deposited in 
the post office for mailing by registered or certified mail, 
return receipt requested, (ii) that it was in fact received as 
evidenced by the attached registered or certified receipt or 
other evidence satisfactory to the court of delivery to the 
addressee and (iii) that the genuine receipt or other evidence 
of delivery is attached. 

c. A party subject to service of process under this subsection (9) 
may be served by publication whenever the party's address, 
whereabouts, dwelling house or usual place of abode is 
unknown and cannot with due diligence be ascertained, or 
there has been a diligent but unsuccessful attempt to serve the 
party under either Paragraph A or under Paragraph B or under 
Paragraphs A and B of this subsection (9). 

N.C.G.S. 8 1A-1, Rule 4(j)(9)(a), (b), (c) (Supp. 1979). 

The trial court in the instant case stated in its judgment: 

While the appellate courts of our state have consistently rejected 
using a checklist to determine whether due diligence was accom- 
plished by a party before that party resorts to service of process 
by publication, in the instant case, due diligence was accom- 
plished. Petitioner presented photocopies of the returned certi- 
fied mail envelope originally used to attempt service on 
Respondent in Danville, Virginia. In spite of his admitted resi- 
dence at the address in Danville where Petitioner sought to serve 
him, Respondent did not claim the certified letter. 

As the trial court noted, this Court has refused to "make a restric- 
tive mandatory checklist for what constitutes due diligence for pur- 
poses of permitting Rule 46j)(9)(c) publication. Rather, a case by case 
analysis is more appropriate." Emanuel v. Fellows, 47 N.C. App. 340, 
347, 267 S.E.2d 368, 372 (1980). In Emunuel, the plaintiff took several 
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steps to determine the defendant's location but could not find him. 
The defendant on appeal argued that the plaintiff should have inter- 
viewed the defendant's old neighbors, checked with government 
agencies, relatives, and the county clerk's office before proceed- 
ing with service by publication. Emanuel, 47 N.C. App. 340 at 347, 
267 S.E.2d at 372. The Court, however, held the plaintiff had acted 
with due diligence when he contacted directory assistance and the 
defendant's insurer in an unsuccessful attempt to determine the 
defendant's address. Id.  

In the instant case, petitioner attempted service by certified mail 
at respondent's admitted address, which letter was addressed not 
only to respondent but also in care of his grandmother. 

Respondent relies on Sink v. Easter, 284 N.C. 555, 202 S.E.2d 138 
(1974), as support for his assertion that service by publication was 
improper. However, there are critical distinctions between Sink and 
the instant case. In Sink, the plaintiff had notice that the defendant 
was living outside the United States, and was told by a person at the 
defendant's High Point residence that he was unsure when the 
defendant would be returning to the United States. The Court noted 
that "it thus appears that Plaintiff could have and therefore should 
have affected personal service of process by leaving copies of the 
Summons and Court Order at Defendant's High Point residence with 
a person of suitable age and discretion living there." Sink, 284 N.C. 
555 at 558, 202 S.E.2d at 141. Unlike the defendant in Sink, however, 
respondent admitted living at the same address where petitioner 
attempted service. Moreover, petitioner attempted to serve either 
respondent or the person with whom he lived. The trial court found: 

12. Attorney Levi attempted to serve Respondent by certified 
mail at the address where he was living in Danville, Virginia, in 
March, 1979. Respondent did not claim the certified mail sent to 
him, although it remained at the post office for several weeks. 

15. Petitioner and Donna Petty were each aware that Respondent 
was a resident of the Danville, Virginia address in question where 
they were attempting service; and that Respondent was not claim- 
ing his mail. Donna Petty had contacted Respondent and gave 
him actual notice of the proceedings, both before and after they 
occurred. Petitioner knew that Respondent was in the area where 
the notice of publication would run. 
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We conclude that the trial court correctly determined that due dili- 
gence was shown such that the service by publication requirements 
of Rule 4dj)(9)(a) to (c) were satisfied. 

[3] In the instant case, we find the trial court was also presented with 
competent evidence to support a finding that the clerk of superior 
court had personal jurisdiction over respondent at the time of the 
entry of the abandonment order. The existence of personal jurisdic- 
tion is a question of fact for the trial court. Hiwassee Stables v. 
Cunningham, 135 N.C. App. 24, 27, 519 S.E.2d 317, 320 (1999). Our 
standard of review of an order "determining personal jurisdiction is 
whether the findings of fact by the trial court are supported by com- 
petent evidence in the record; if so, this Court must affirm the order 
of the trial court." Wyatt v. Walt Disney World Co., 151 N.C. App. 158, 
163, 565 S.E.2d 705, 708 (2002). 

When personal jurisdiction exists pursuant to our long arm 
statute, the question collapses into the inquiry of whether the 
respondent "has the minimum contacts necessary to meet the require- 
ments of due process." Filmar Racing, Inc. v. Stewart, 141 N.C. App. 
668,671, 541 S.E.2d 733, 736 (2001). The requirements of due process 
are met when a respondent's contacts with the forum State are such 
that the maintenance of the suit would not offend "traditional notions 
of fair play and substantial justice." International Shoe Co. v. 
Washington, 326 US. 310, 316, 90 L. Ed. 2d 95, 102 (1945). Factors to 
consider include the: "(1) quantity of contacts, (2) nature and quality 
of the contacts, (3) . . . source and connection of the cause of action 
to the contacts, (4) . . . interest of the forum state and (5) convenience 
to the parties." Frank Pecans, Inc. v. Greene, 134 N.C. App. 110, 114, 
516 S.E.2d 647, 650 (1999). "The test for minimum contacts is not 
mechanical, but instead requires individual consideration of the facts 
in each case." Id. All factors "must be weighed in light of fundamen- 
tal fairness and the circumstances of each case." Corbirz Russwin, 
Inc. v. Alexander's Hardware, Inc., 147 N.C. App. 722,725,556 S.E.2d 
592, 595 (2001). 

In the instant case, although respondent lived in the State for only 
one month, he had other contacts with the State. Specifically, 
respondent and Jarrett's divorce proceeding was held in Mecklenburg 
County, North Carolina. As part of the divorce proceeding, Jarrett 
was awarded custody of Dawn Marie. Dawn Marie resided in North 
Carolina. In addition, respondent removed Dawn Marie from the cus- 
tody of Jarrett, took Dawn Marie to Virginia, where he petitioned the 
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State of Virginia for custody, dropped his petition for custody, and 
later returned Dawn Marie to Jarrett in North Carolina. 

Respondent's contacts with North Carolina are sufficient to sup- 
port the trial court's finding of personal jurisdiction. Therefore, the 
clerk of superior court had personal jurisdiction over respondent at 
the time the abandonment order was entered, thereby rendering the 
order valid. Once the valid abandonment order was entered, respond- 
ent was no longer a necessary party to the adoption proceeding. The 
adoption of Dawn Marie by petitioner remains valid. Respondent's 
assignment of error is overruled. 

Conclusion 

Petitioner's assignment of error that the trial court erred in con- 
cluding respondent did not waive his personal jurisdiction objection 
is therefore overruled. 

Respondent's assignment of error that the trial court erred in 
denying his Rule 60(b)(4) and (bj(6) motion for relief from the adop- 
tion judgment is therefore overruled. 

The judgment of the trial court is affirmed. 

Affirmed. 

Judge ELMORE concurs. 

Judge GEER concurs with a separate opinion. 

GEER, Judge concurring. 

I concur fully with the majority opinion, but write separately 
because I also believe that respondent is barred from challenging 
the 25 October 1979 adoption order. Respondent contends, the trial 
court assumed, and petitioner does not dispute that the statute in 
existence in 1979 controls: "No adoption may be questioned by rea- 
son of any procedural or other defect by anyone not injured by such 
defect, nor may any adoption proceeding be attacked either directly 
or collaterally by any person other than a biological parent or 
guardian of the person of the child." N.C. Gen. Stat. 5 48-28(a) 
(repealed effective 1 July 1996). 

In 1996, the General Assembly amended North Carolina's adop- 
tion laws, including N.C. Gen. Stat. # 48-28(a). The session law pro- 
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vided that "[tlhis act becomes effective July 1, 1996. Any petition for 
adoption filed prior to and still pending on the effective date of this 
act shall be completed in accordance with the law in effect immedi- 
ately prior to the effective date of this act." 1995 N.C. Sess. Laws 457 
5 12 (emphasis added). While the petition for adoption at issue in this 
case was filed prior to the effective date of the amendments, it was 
not still pending as of the effective date. As a result, I believe the con- 
trolling law is the statute that went into effect on 1 July 1996: N.C. 
Gen. Stat. 5 48-2-607 (2003). 

Under N.C. Gen. Stat. 5 48-2-607, a party to the adoption pro- 
ceedings who does not appeal the order "shall be fully bound by the 
order." N.C. Gen. Stat. 5 48-2-607(a). With respect to people who were 
not parties to the adoption proceedings, the statute provides: "No 
adoption may be attacked either directly or collaterally because 
of any procedural or other defect by anyone who was not a party 
to the adoption." Id.  Parents or guardians are, however, given a 
limited additional right to challenge an adoption decree. N.C. Gen. 
Stat. § 48-2-607(c) provides in pertinent part: 

(c) A parent or guardian whose consent or relinquishment 
was obtained by fraud or duress may, within six months of 
the time the fraud or duress is or ought reasonably to have been 
discovered, move to have the decree of adoption set aside and 
the consent declared void. A parent or guardian whose consent 
was necessary under this Chapter but was not obtained may, 
within six months of the time the omission is or ought reason- 
ably to have been discovered, move to have the decree of adop- 
tion set aside. 

N.C. Gen. Stat. 5 48-2-607(c). 

In short, because the adoption order was entered in 1979, 
respondent could no longer move to set aside that order. This case 
demonstrates why there is a need for finality in adoptions. An order 
of adoption should not be subject to unraveling a quarter of a century 
after it was entered. 
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TODD WILLIAMS, PLAINTIFF V. CITY OF JACKSONVILLE POLICE DEPARTMENT, 
BILLY J. HOUSTON AND EARL K. BURKHART, INIILVIUUALLY AND IN THEIR OFFICIAL 

CAPACITY. DEFENDANTS 

No. COA03-1450 

(Filed 3 August 2004) 

1. Appeal and Error- appealability-denial of summary judg- 
ment-res judicata and collateral estoppel 

The denial of summary judgment based on the defenses of res 
judicata and collateral estoppel may affect a substantial right and 
make the order immediately appealable. 

2. Collateral Estoppel and Res Judicata- state claims in fed- 
eral court-not ruled upon-not barred by res judicata 

Res judicata did not bar state claims which a federal judge 
had expressly declined to review and dismissed without preju- 
dice even though he also ruled on federal claims arising from the 
same traffic stop. 

3. Collateral Estoppel and Res Judicata- prior ruling on fed- 
eral issues-underlying issues and identical elements-col- 
lateral estoppel 

Summary judgment should have been granted for defendants 
on civil claims against police officers and their department based 
on collateral estoppel where a federal court had ruled on under- 
lying issues and identical elements when granting summary judg- 
ment for defendants on federal claims. 

Appeal by defendants from order entered 1 May 2003 by Judge 
Paul L. Jones in Onslow County Superior Court. Heard in the Court of 
Appeals 16 June 2004. 

Ernest J. Wright, for plaintiff-appellee. 

Crossley, Mclntosh, Prior & Collier, by Brian E. Edes and Clay 
A. Collier, for defendants-appellants. 

TYSON, Judge. 

The City of Jacksonville Police Department ("Jacksonville Police 
Department"), Officer Billy J. Houston ("Officer Houston"), and 
Officer Earl K. Burkhart ("Officer Burkhart") (collectively, "defend- 
ants") appeal from an order denying their Motion for Summary 
Judgment. We reverse. 
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I. Background 

Plaintiff originally filed this action on 2 March 2000 in Onslow 
County Superior Court from incidents that arose during a traffic stop 
of plaintiff by defendants. Plaintiff asserted claims for: (1) "personal 
injuries, pain and suffering, humiliation, loss of liberty and emotional 
distress" that he suffered as a result of defendants' "negligence, mali- 
cious and wanton conduct;" (2) "the action of Defendants violated the 
4th and/or the 14th Amendments to the U.S. Constitution, protecting 
against unlawful seizures;" (3) "the acts and conduct of the 
Defendants . . . constitutes [sic] false arrest and negligence under the 
laws of the State of North Carolina;" and (4) "The City of Jacksonville 
intentionally or negligently failed to properly train its officers . . . ." 

Defendants removed the action to the United States District 
Court for the Eastern District of North Carolina ("the U.S. District 
Court") pursuant to plaintiff's assertion of a violation of the Civil 
Rights Act, Title 42 U.S.C. 8 1983 and moved for summary judgment. 
By Order entered 29 May 2001, the Honorable James C. Fox, Senior 
U.S. District Court Judge, granted defendants' motion. Judge Fox 
found, as a matter of law: (I) defendants had probable cause to stop 
and detain plaintiff; (2) defendants acted reasonably in conducting a 
pat-down search and in using "threat of force;" and (3) defendants did 
not use excessive force. Judge Fox also concluded, "Because the offi- 
cers [Houston and Burkhart] did not commit any constitutional viola- 
tion, summary judgment is also appropriate as to the plaintiff's claims 
against the City of Jacksonville." Judge Fox's Order stated, "To the 
extent that the plaintiff's complaint alleges state law causes of action, 
the court, pursuant to 28 U.S.C. Q 1367(c)(3), declines to exercise sup- 
plemental jurisdiction over such pendent claims, and ORDERS these 
claims DISMISSED without prejudice." 

Plaintiff timely filed a new complaint on 16 November 2001 
asserting the causes of action stated in his earlier complaint, except 
for deleting his claim for violations of the Fourth and Fourteenth 
Amendments of the United States Constitution. Defendants filed an 
answer and asserted thirty defenses, including governmental immu- 
nity, public duty doctrine, and res judicatalcollateral estoppel. 
Defendants moved for summary judgment and asserted, "Plaintiff's 
pendant state tort claims are premised on either the lack of probable 
cause or the unreasonableness of Defendants' conduct . . . [and] are 
barred under the doctrines of res judicata and collateral estoppel in 
that the necessary elements of Plaintiff's claims have been previously 
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adjudicated in favor of Defendants." The trial court denied defend- 
ants' motion. Defendants appeal. 

11. Issues 

The issues presented are whether: (1) this appeal is interlocutory; 
and (2) the trial court erred in denying defendants' Motion for 
Summary Judgment because the doctrines of res judicata and collat- 
eral estoppel bar plaintiff's claims. 

111. Interlocutorv Ameal 

[I] "The denial of summary judgment is not a final judgment, but 
rather is interlocutory in nature. We do not review interlocutory 
orders as a matter of course." McCallum v. N.C. Coop. Extension 
Sew., 142 N.C. App. 48,50,542 S.E.2d 227,230, appeal dismissed and 
disc. rev. denied, 353 N.C. 452, 548 S.E.2d 527 (2001) (citing Veazey 
v. Durham, 231 N.C. 357,361-62, 57 S.E.2d 377,381, reh'g denied, 232 
N.C. 744, 59 S.E.2d 429 (1950)). "If, however, 'the trial court's decision 
deprives the appellant of a substantial right which would be lost 
absent immediate review,' we may review the appeal under N.C. Gen. 
Stat. $5 1-277(a) and 7A-27(d)(l)." McCallum, 142 N.C. App. at 50, 542 
S.E.2d at 230-31 (quoting N.C. Dept. of Transportation v. Page, 119 
N.C. App. 730, 734, 460 S.E.2d 332, 334 (1995)). 

Although interlocutory, "the denial of a motion for summary judg- 
ment based on the defense of res judicata may affect a substantial 
right, making the order immediately appealable." Bockweg v. 
Anderson, 333 N.C. 486, 491, 428 S.E.2d 157, 161 (1993) (citations 
omitted). "Under the doctrine of res judicata, a final judgment on the 
merits in a prior action in a court of competent jurisdiction precludes 
a second suit involving the same claim between the same parties or 
those in privity with them." Id. (citing Thomas M. McInnis & Assoc., 
Inc. v. Hall, 318 N.C. 421, 428, 349 S.E.2d 552, 556 (1986)). 

Denial of a summary judgment motion based on res judicata 
raises the possibility that a successful defendant will twice have 
to defend against the same claim by the same plaintiff, in frustra- 
tion of the underlying principles of claim preclusion. Thus, the 
denial of summary judgment based on the defense of res judicata 
can affect a substantial right and may be immediately appealed. 

McCallum, 142 N.C. App. at 51, 542 S.E.2d at 231 (citing Bockweg, 333 
N.C. at 491, 428 S.E.2d at 161). "The denial of summary judgment 
based on collateral estoppel, like res judicata, may expose a suc- 
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cessful defendant to repetitious and unnecessary lawsuits. 
Accordingly, . . . the denial of a motion for summary judgment 
based on the defense of collateral estoppel may affect a substan- 
tial right. . . . [such that the appeal] is properly before us." McCallum, 
142 N.C. App. at 51, 542 S.E.2d at 231. Defendants' appeal is properly 
before this Court. 

IV. Summarv Judgment 

Defendants argue the trial court erred in denying their motion for 
summary judgment based on res judicata and collateral estoppel. 

Rule 56(c) of the North Carolina Rules of Civil Procedure pro- 
vides that summary judgment will be granted "if the pleadings, depo- 
sitions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to 
any material fact and that any party is entitled to judgment as a mat- 
ter of law." N.C. Gen. Stat. 5 1A-1, Rule 56(c) (2003). 

An issue is "genuine" if it can be proven by substantial evidence 
and a fact is "material" if it would constitute or irrevocably estab- 
lish any material element of a claim or a defense. A party moving 
for summary judgment may prevail if it meets the burden (1) of 
proving an essential element of the opposing party's claim is 
nonexistent, or (2) of showing through discovery that the op- 
posing party cannot produce evidence to support an essential 
element of his or her claim. Generally this means that on "undis- 
puted aspects of the opposing evidential forecast," where there is 
no genuine issue of fact, the moving party is entitled to judgment 
as a matter of law. If the moving party meets this burden, the non- 
moving party must in turn either show that a genuine issue of 
material fact exists for trial or must provide an excuse for not 
doing so. 

Lowe v. Bradford,  305 N.C. 366,369, 289 S.E.2d 363,366 (1982) (inter- 
nal citations omitted). 

Here, defendants moved for summary judgment and asserted 
plaintiff's claims were barred under the doctrines of res judicata  and 
collateral estoppel. The parties did not brief, move for, or present fur- 
ther arguments or other grounds to the trial court to support or con- 
test the Motion for Summary Judgment. Our review is limited to 
whether defendants were entitled to summary judgment as a matter 
of law based on res judicata and collateral estoppel. See McDonald 
v. Skeen,  152 N.C. App. 228,567 S.E.2d 209, disc.  rev. denied,  356 N.C. 
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437, 571 S.E.2d 221 (2002) (addressing only the issue of collateral 
estoppel and declining to consider arguments that were not presented 
in motion or argued at the hearing); see also N.C.R. App. P. lO(bj(1). 

V. Res Judicata and Collateral Estomel 

The trial court concluded neither res judicata nor collateral 
estoppel precluded plaintiff's claims and denied defendants' Motion 
for Summary Judgment. 

"The companion doctrines of res judicata (claim preclusion) and 
collateral estoppel (issue preclusion) have been developed by the 
courts for the dual purposes of protecting litigants from the burden of 
relitigating previously decided matters and promoting judicial econ- 
omy by preventing needless litigation." Bockweg, 333 N.C. at 491, 428 
S.E.2d at 161. 

Where the second action between two parties is upon the 
same claim, the prior judgment serves as a bar to the relitigation 
of all matters that were or should have been adjudicated in the 
prior action. Where the second action between the same parties 
is upon a different claim, the prior judgment serves as a bar 
only as to issues actually litigated and determined in the orig- 
inal action. 

Id. at 492, 428 S.E.2d at 161 (citations omitted). Our Supreme Court 
has distinguished between these two doctrines: 

Under the doctrine of res judicata or "claim preclusion," a 
final judgment on the merits in one action precludes a second 
suit based on the same cause of action between the same parties 
or their privies. The doctrine prevents the relitigation of all 
matters . . . that were or should have been adjudicated in the 
prior action. Under the companion doctrine of collateral estop- 
pel, also known as "estoppel by judgment" or "issue preclusion," 
the determination of an issue in a prior judicial or administrative 
proceeding precludes the relitigation of that issue in a later 
action, provided the party against whom the estoppel is as- 
serted enjoyed a full and fair opportunity to litigate that issue in 
the earlier proceeding. 

Whitacre P'ship v. Biosignia, Inc., 358 N.C. 1, 15, 591 S.E.2d 870, 
880 (2004) (internal citations and quotations omitted). Res judicata 
precludes a party from "bringing a subsequent action based on 
the 'same claim' . . . litigated in an earlier action . . . ." Id. Collateral 
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estoppel bars "the subsequent aaudication of a previously deter- 
mined issue, even if the subsequent action is based on an entirely dif- 
ferent claim." Id. 

VI. Res Judicata 

[2] In Citywide Asphalt Paving, Inc. v. Alamance County, we held 
the doctrines of res judicata and collateral estoppel did not bar the 
plaintiff's claims under the North Carolina Constitution, although the 
federal court had already ruled on the same issues under the United 
States Constitution. 132 N.C. App. 533, 536, 513 S.E.2d 335, 338, 
appeal dismissed and disc. rev. denied, 350 N.C. 826, 537 S.E.2d 815 
(1999). 

After careful review of the record, briefs and contentions of both 
parties, we hold that plaintiff's claims are not barred by res judi- 
cata or collateral estoppel. The federal court expressly stated 
that it "declined to exercise supplemental jurisdiction over Plain- 
tiff's state law claims," and dismissed them without prejudice. 
While the federal court did review federal due process and equal 
protection claims, this Court has stated that "our courts . . . when 
construing provisions of the North Carolina Constitution, are not 
bound by the opinions of the federal courts 'construing even iden- 
tical provisions in the Constitution of the United States . . .' " and 
that "an independent determination of plaintiff's constitutional 
rights under the state constitution is required." 

Id. at 536, 513 S.E.2d at 338 (quoting Evans v. Cowan, 122 N.C. App. 
181, 183-84, 468 S.E.2d 575, 577, aff'd per curiam, 345 N.C. 177, 477 
S.E.2d 926 (1996)). 

Here, Judge Fox expressly declined to review plaintiff's state 
claims, and stated in his Order, "To the extent that the plaintiff's com- 
plaint alleges state law causes of action, the court, pursuant to 28 
U.S.C. # 1367(c)(3), declines to exercise supplemental jurisdiction 
over such pendent claims, and ORDERS these claims DISMISSED 
without prejudice." Plaintiff's complaint, filed after the U.S. District 
Court's ruling, alleged causes of action under state law for negligence, 
false arrest, and assault. By dismissing these claims without preju- 
dice, plaintiff's "subsequent action" is not "based on the 'same claim' 
as that litigated in an earlier action." Whitacre P'ship, 358 N.C. at 15, 
591 S.E.2d at 880. 

We hold that plaintiff's claims are not barred by res judicata as 
Judge Fox's Order addressed only plaintiff's claims under federal law 
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and the United States Constitution. Judge Fox expressly declined to 
rule on plaintiff's causes of action controlled by state law. 

VII. Collateral E S ~ O D D ~ ~  

[3] Defendants assert that the doctrine of collateral estoppel pre- 
cludes plaintiff's suit in state court. "Under the doctrine of collateral 
estoppel, when an issue has been fully litigated and decided, it cannot 
be contested again between the same parties, even if the first adjudi- 
cation is conducted in federal court and the second in state court." 
McCallum, 142 N.C. App. at 52, 542 S.E.2d at 231 (citation omitted). 
This Court has held: 

Although plaintiff's present state court claims are different from 
those brought in federal court, his state court claims may contain 
issues previously litigated and determined in the federal court. 
Thus, plaintiff may be collaterally estopped from re-litigating 
these issues. To hold otherwise, . . . would mean that state courts 
are never barred from hearing state constitutional claims or 
issues pertinent to such claims, even when such issues have been 
previously litigated in the federal courts. Such a finding would 
directly violate the underlying principle of judicial economy that 
precipitated the creation of the collateral estoppel and res judi- 
cata doctrines . . . . We reaffirm, therefore, that collateral estop- 
pel may prevent the re-litigation of issues that are necessary to 
the decision of a North Carolina constitutional claim and that 
have been previously decided in federal court. 

Id. at 53-54, 542 S.E.2d at 232-33. For collateral estoppel to bar a 
party's subsequent claim: 

(1) the issues to be concluded must be the same as those involved 
in the prior action; (2) in the prior action, the issues must 
have been raised and actually litigated; (3) the issues must 
have been material and relevant to the disposition of the prior 
action; and (4) the determination made of those issues in the 
prior action must have been necessary and essential to the result- 
ing judgment. 

Id. at 54, 542 S.E.2d at 233 (quoting King v. Grindstaff, 284 N.C. 348, 
358, 200 S.E.2d 799, 806 (1973)). 

Here, the federal court's Order addressed the issue of whether 
"Defendant Billy Houston and Defendant Earl K. Burkhart violated 
[plaintiff's] Fourth and Fourteenth Amendment rights during a traffic 
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stop . . . ." In granting summary judgment for defendants on the issues 
of unlawful seizure and excessive force under the United States 
Constitution, Judge Fox ruled, among other things, Officer Houston 
and Officer Burkhart: (1) did not "expand[] the permissible scope of 
the stop;" (2) did not use excessive force because "the threat of force 
displayed by Houston in order to persuade the driver not to leave the 
scene was not unreasonable;" (3) "did not violate the plaintiff's 
Fourth Amendment rights" by asking the plaintiff to step out of his 
vehicle; and (4) "a pat-down search was not unreasonable under the 
circumstances . . . ." The U.S. District Court held, "Because the offi- 
cers did not commit any constitutional violation, summary judgment 
is also appropriate as to the plaintiff's claims against the City of 
Jacksonville [Police]." 

Following entry of the U.S. District Court's Order, plaintiff filed a 
new complaint in state court and asserted claims for negligence, false 
arrest, and assault. Plaintiff also asserted the Jacksonville Police 
Department negligently trained its officers. While the U.S. District 
Court's Order did not rule on defendants' ultimate liability for these 
claims, the Order ruled on several underlying issues and identical ele- 
ments of these claims. To the extent the U.S. District Court ruled on 
these issues, plaintiff is barred from relitigating the issues in state 
court. See McCallum, 142 N.C. App. at 53, 542 S.E.2d at 232. 

A. Negligence 

Plaintiff's complaint alleges Officer Houston and Officer Burkhart 
acted negligently in their official and individual capacity. " 'In a 
negligence action, a law enforcement officer is held to the standard of 
care that a reasonably prudent person would exercise in the dis- 
charge of official duties of like nature under like circumstances.' " 
Prior v. Pmett, 143 N.C. App. 612, 620, 550 S.E.2d 166, 172 (2001), 
disc. rev. denied, 355 N.C. 493, 563 S.E.2d 572 (2002) (quoting Best v. 
Duke University, 337 N.C. 742, 752, 448 S.E.2d 506, 511-12 (1994) 
(quoting Bullins v. Schmidt, 322 N.C. 580, 582, 369 S.E.2d 601, 603 
(1988))). A law enforcement officer may be held liable for use of 
"unreasonable or excessive force" upon another person. N.C. Gen. 
Stat. Q 15A-401(d)(2) (2003). 

In the U.S. District Court's Order, Judge Fox held, "Viewed 
from the perspective of an objectively reasonable police officer, 
the court concludes that the threat of force displayed by Houston. . . 
was not unreasonable." Additionally, the officers' actions did "not 
amount to an unreasonable seizure," and the "pat-down search was 
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not unreasonable under the circumstances . . . ." The issues regard- 
ing the reasonableness of Officer Houston and Officer Burkhart's 
actions were litigated in federal court. Plaintiff is precluded from 
relitigating the issue of whether the officers acted reasonably in per- 
forming their official duties. The trial court erred in failing to grant 
summary judgment for defendants in their official capacity on the 
issue of negligence. 

"To withstand a law enforcement officer's motion for summary 
judgment on the issue of individual capacity, plaintiff must allege and 
forecast evidence demonstrating the officers acted maliciously, cor- 
ruptly, or beyond the scope of duty." Prior, 143 N.C. App. at 623, 550 
S.E.2d at 173-74. "[Sltate governmental officials can be sued in their 
individual capacities for damages under section 1983." Corum a. 
University of North Carolina, 330 N.C. 761, 772,413 S.E.2d 276,283, 
reh'g denied, 331 N.C. 558,418 S.E.2d 664, cert. denied, 506 U.S. 985, 
121 L. Ed. 2d 431 (1992) (citing Kentucky v. Graham, 473 U.S. 159,87 
L. Ed. 2d 114 (1985)). 

[Ulnlike a suit against a state official in his official capacity, 
which is basically a suit against the official office and therefore 
against the State itself, a suit against an individual who happens 
to be a governmental official but is not acting in his official 
capacity is not imputed to the State. Such individuals are sued as 
individuals, not as governmental employees. 

Corum, 330 N.C. at 772,413 S.E.2d at 283. 

In support of his claim that defendants acted negligently in 
their individual capacity, plaintiff asserts that Officer Houston 
"intentionally," "negligently[,] and maliciously pointed a loaded 
weapon" at plaintiff. Other than this broad assertion, plaintiff 
presents no other allegation or forecast of evidence to show that 
defendants acted "maliciously, corruptly, or beyond the scope of 
duty." Prior, 143 N.C. App. at 623, 550 S.E.2d at 174. The US. District 
Court ruled that Officer Houston acted reasonably in pointing his 
service weapon at plaintiff. Plaintiff is collaterally estopped from 
relitigating this issue. 

Plaintiff's complaint also alleges that defendants "intentionally 
destroyed dispatch tapes" and "conspired to unnecessarily call the 
plaintiff's supervisor to the scene . . . ." Judge Fox's Order recites 
these allegations and indicates that he considered these actions in 
ruling on plaintiff's claim under 42 U.S.C. Q 1983. The U.S. District 
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Court's Order does not rule on the ultimate issue of defendants' neg- 
ligence in their individual capacity. However, Judge Fox's award of 
summary judgment to defendants essentially ruled both officers' 
actions were reasonable; neither officer violated plaintiff's constitu- 
tional rights; and their actions did not extend "beyond the scope of 
duty." Id. Collateral estoppel precludes plaintiff's suit on the issue of 
negligence for Officer Houston and Officer Burkhart in their individ- 
ual capacity. The trial court erred in denying defendants' Motion for 
Summary Judgment on the issue of negligence. 

B. False Arrest 

"[Ulnder state law, a cause of action in tort will lie for false 
imprisonment, based upon the 'illegal restraint of one's person 
against his will.' A false arrest, i.e., one without proper legal author- 
ity, is one means of committing a false imprisonment." Myrick v. 
Cooley, 91 N.C. App. 209, 212, 371 S.E.2d 492, 494, disc. rev. denied, 
323 N.C. 477, 373 S.E.2d 865 (1988) (quoting Mobley v. Broome, 248 
N.C. 54, 56, 102 S.E.2d 407,409 (1958)). Probable cause is an absolute 
bar to a claim for false arrest. Burton v. City of Durham, 118 N.C. 
App. 676, 682, 457 S.E.2d 329, 333, disc. rev. denied and cert. denied, 
341 N.C. 419, 461 S.E.2d 756 (1995) (citing Friedman v. Village of 
Skokie, 763 F.2d 236, 239 (7th Cir. 1985)). 

In the prior federal court action, Judge Fox ruled that Officer 
Burkhart had probable cause to detain plaintiff because "plaintiff 
admittedly drove his vehicle in excess of the speed limit." Further, 
Judge Fox ruled that defendants did not unreasonably expand the 
permissible scope of the stop. As probable cause is an absolute bar to 
plaintiff's claim, he is collaterally estopped from relitigating this 
issue. Plaintiff's claim for false arrest fails. Burton, 118 N.C. App. at 
682, 457 S.E.2d at 333. The trial court erred in failing to grant sum- 
mary judgment on plaintiff's claim of false arrest. 

C. Assault 

" '[A] civil action for damages for assault . . . is available at com- 
mon law against one who, for the accomplishment of a legitimate pur- 
pose, such as justifiable arrest, uses force which is excessive under 
the given circumstances.' " Thomas v. Sellem, 142 N.C. App. 310, 315, 
542 S.E.2d 283, 287 (2001) (quoting Myrick, 91 N.C. App. at 215, 371 
S.E.2d at 496). 

An officer of the law has the right to use such force as he may rea- 
sonably believe necessary in the proper discharge of his duties to 
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effect an arrest. Within reasonable limits, the officer is properly 
left with the discretion to determine the amount of force required 
under the circumstances as they appeared to him at the time of 
the arrest. 

State v. Anderson, 40 N.C. App. 318, 321, 253 S.E.2d 48, 50 (1979) 
(citations omitted). 

In the prior federal court action, Judge Fox held that defendants' 
display of force and the subsequent pat-down search of plaintiff were 
reasonable under the circumstances. Collateral estoppel bars plaintiff 
from relitigating these issues and bars plaintiff's assault claim in state 
court. The trial court erred in failing to grant summary judgment in 
favor of defendants on plaintiff's assault claim. 

D. Jacksonville Police De~artment 

"Without an underlying negligence charge against the [law 
enforcement officers], a claim of negligence against the [department] 
can not [sic] be supported." Prior, 143 N.C. App. at 622, 550 S.E.2d at 
172-73 (citing Johnson v. Lamb, 273 N.C. 701, 707, 161 S.E.2d 131, 137 
(1968); Wrenn v. Maria Parham Hosp., Inc., 135 N.C. App. 672, 681, 
522 S.E.2d 789, 794 (1999)). To the extent collateral estoppel bars 
plaintiff's claims against defendants' in their official governmental 
capacity, plaintiff is precluded from asserting a negligence action 
against the Jacksonville Police Department. 

VII. Conclusion 

Plaintiff's claims are not barred by res judicata. However, the 
trial court erred in failing to grant summary judgment in favor of 
defendants based on collateral estoppel. Essential elements of plain- 
tiff's claims for false arrest and assault were raised, litigated, and 
ruled upon in the U.S. District Court's Order. See McCallum, 142 N.C. 
App. at 55, 542 S.E.2d at 233. 

Judge Fox also ruled that Officer Houston and Officer Burkhart 
acted reasonably and within the scope of their duties in stopping and 
detaining plaintiff and also in their show of force and pat-down 
search of plaintiff. Collateral estoppel bars plaintiff's action against 
defendants for negligence in their official and individual capacities. 
Without liability shown for defendants' conduct in their official 
capacity, plaintiff's claim against the Jacksonville Police Department 
for negligent training fails. The judgment of the trial court is reversed 
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and this cause is remanded to the trial court for entry of summary 
judgment for defendants. 

Reversed and remanded. 

Judges BRYANT and STEELMAN concur. 

STATE O F  NORTH CAROLINA v. ANAEL SALINAS VALLADARES 

(Filed 3 August 2004) 

1. Evidence- prior bad acts-sale and use of cocaine- 
intent, knowledge, motive 

The admission of testimony mentioning defendant's prior bad 
acts, including the sale and use of cocaine, was admissible in a 
prosecution for conspiracy to traffic in cocaine and for traffick- 
ing in cocaine by possession. Defendant testified that he never 
used cocaine and his defense was that he had accompanied a 
friend without knowledge that the friend was involved in a drug 
deal; under these circumstances, the testimony was proper to 
show defendant's intent, knowledge, and motive. 

2. Evidence- character for truthfulness-not pertinent to 
cocaine trafficking 

Evidence of a defendant's character for truthfulness was cor- 
rectly excluded as not pertinent to cocaine trafficking. 

3. Evidence- law abiding person-pertinent-exclusion not 
prejudicial 

Evidence of a cocaine trafficking defendant's character as a 
law-abiding person tended to establish that defendant did not 
commit the crime and was incorrectly excluded, but there was no 
prejudice because the State presented overwhelming evidence of 
defendant's guilt. 

4. Evidence- identity of confidential informant-factors 
favoring nondisclosure 

The trial court's refusal to disclose the identity of a confiden- 
tial informant to a cocaine trafficking defendant was not error 
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where the factors favoring nondisclosure outweighed the factors 
favoring disclosure. 

5. Drugs- cocaine trafficking-weight as element-instruc- 
tion required 

A conviction for trafficking in cocaine by possession was 
remanded for resentencing for simple possession where the court 
did not tell the jury that the weight of the cocaine was an element 
that had to be proven beyond a reasonable doubt. 

Appeal by defendant from judgment entered 31 October 2002 by 
Judge Evelyn W. Hill in Wake County Superior Court. Heard in the 
Court of Appeals 22 April 2004. 

Attorney General Roy Cooper, by Special Deputy Attorney 
General Karen E. Long, for the State. 

Osborn & Tyndall, PL.L.C., by Amos Granger Tyndall, for 
defendant appellant. 

McCULLOUGH, Judge. 

Defendant Anael Salinas Valladares was arrested and charged 
with conspiracy to traffic in cocaine and trafficking in cocaine by pos- 
session. The State's evidence tended to show that defendant and 
Joshua Lee Gerrehgy (Gerrehgy) had worked in construction for var- 
ious employers since 1996. Over time, the two became friends. 

Gerrehgy, defendant, defendant's brother, and another friend 
took a three-day vacation to Ocean City, Maryland, over the Memorial 
Day weekend in 1998. Defendant arranged for the purchase of a cou- 
ple of grams of cocaine, and the four men contributed funds to cover 
the cost. It was the first time Gerrehgy had used cocaine. 

After that vacation, Gerrehgy began using cocaine while visiting 
defendant on the weekend. After getting an alcohol buzz, defend- 
ant would call a friend who would sell him a gram or two of 
cocaine. Then Gerrehgy, defendant, and other friends would pay for 
the drugs. The group would take the cocaine to a club and use it in 
the bathroom. 

Gerrehgy quit using drugs in August of 1999 after an incident 
in which he got high, totaled his car, and lost his job. However, 
Gerrehgy began to use again in 2000 after going to defendant's house. 
The group drank and sent one of defendant's roommates out to buy 
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half an ounce of cocaine. The cocaine was fronted which means that 
the group got the drugs immediately and paid later. 

Gerrehgy testified that defendant had a few sources, but he got 
most of his drugs from Miguel Colon. Gerrehgy began using every 
Friday night, and he started selling cocaine to help pay for his habit. 

Two weeks before the arrest, defendant told Gerrehgy that he 
wanted to sell cocaine to make money. Gerrehgy agreed to give 
defendant some customers, and on the day before the arrest, 
Gerrehgy met a man who wanted to buy some cocaine. Gerrehgy 
arranged for defendant to meet the man, and defendant delivered a 
half gram to him later that day. The next day, the same man asked for 
more cocaine. 

Billy Wade also called Gerrehgy looking for an ounce. Gerrehgy 
and defendant put their money together and made arrangements to 
pick up an ounce and deliver it to Wade's apartment. Originally, 
Gerrehgy gave defendant $600 to make the purchase; defendant con- 
tributed $200. 

On 7 June 2002, Gerrehgy and defendant went to Colon's trailer, 
and Gerrehgy waited in the living room while defendant went in the 
back room with Colon to make this first deal. While Gerrehgy was 
waiting, he received a call from Wade requesting another ounce. 
Gerrehgy did not have enough money to purchase another ounce, so 
defendant loaned him another $200, and Colon fronted the rest of the 
money for two hours while the men made the deal. Defendant and 
Gerrehgy paid a total of $1,700 for two and one-quarter (2%) ounces. 
Two ounces were for Wade, and one-quarter of an ounce was for 
defendant's deal with the man to whom he had sold drugs the day 
before. Gerrehgy paid $600, and defendant contributed $400. The men 
also agreed to pay the remaining $700 to Colon later. 

Gerrehgy got a message from Bear telling Gerrehgy to deliver 
Wade's two ounces to Bear at the Burger King. Gerrehgy had dealt 
with Bear in the past and trusted him. In fact, Bear was a confidential 
informant who was working undercover. 

Gerrehgy and defendant parked near the dumpster at Burger 
King to avoid being seen by too many people. Bear got into the 
vehicle, looked at the cocaine, and said that he would return with 
the money. When Bear walked away, three or four police cars 
pulled up and blocked Gerrehgy's car. The police arrested Gerrehgy 
and defendant. 
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Wake County ABC agent, Brad Pearson, testified that his inform- 
ant, Bear, contacted Gerrehgy to make the deal on 7 June 2002. Bear 
told Pearson that he thought he could purchase two ounces from 
Gerrehgy, so he called Gerrehgy back and made arrangements to buy 
the second ounce. Pearson heard Gerrehgy tell Bear that the cocaine 
would be fronted and that the deal would have to be done quickly. 

Pearson contacted agents, Wesley Nipper and Louis Knuckles, 
and made preparations for the takedown. The plan involved having 
Bear confirm that Gerrehgy had the cocaine. Then Bear would leave 
the car, remove his hat, and rub his head as a signal to arrest 
the suspects. 

Nipper was parked about 50 yards from the Burger King and 
observed Gerrehgy pull into the parking lot. The agents watched as 
Bear approached Gerrehgy's vehicle. A few minutes later, Knuckles 
saw Bear give the takedown signal, and he radioed for the others to 
move in. As defendant and Gerrehgy were taken into custody, 
Knuckles and Nipper recalled seeing a clear plastic bag containing a 
white, rocky substance in the backseat of Gerrehgy's car. The bag was 
located near defendant's leg. Later, it was taken into evidence and 
determined to be cocaine. 

Pearson took defendant into custody and read him his rights. 
Defendant told him that he spoke English and agreed to talk. 
Defendant admitted that he had loaned Gerrehgy $400 for the cocaine 
and expected to get some money back. Defendant also agreed to 
think about participating in the substantial assistance program. 

After being arrested, Gerrehgy told Nipper that defendant loaned 
him $400 for the purchase and that defendant owed another $700. 
Gerrehgy also volunteered to participate in the substantial assistance 
program, but he did not know until a week before trial that he would 
have to testify against defendant as part of that program. 

Defendant testified that he left El Salvador and came to the 
United States in 1996. He said that he learned English by reading and 
watching television, but he did not understand all English words. 
Defendant indicated that he and Gerrehgy worked together in 1996. 
Initially, the two were not close friends, but they became closer 
around June of 1997. 

Defendant stated that everything Gerrehgy said in his testimony 
was a lie. Defendant testified that he never used cocaine and never 
saw Gerrehgy use cocaine. 
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On June 7, defendant admitted to loaning Gerrehgy $400, but 
never asked why Gerrehgy needed the money. Defendant thought that 
the men were going to Gerrehgy's house to drink a few beers. Instead, 
Gerrehgy took defendant to a trailer on Poole Road. Defendant sat on 
the sofa while Gerrehgy spoke with some Hispanic men in the back 
room. Defendant thought Gerrehgy was buying some pot for his 
own personal use. 

The men left and went to Gerrehgy's house. Defendant stated 
that he did not know that Gerrehgy had any drugs. On the way, 
Gerrehgy received two phone calls on his cell phone. Gerrehgy said 
that the first caller was his girlfriend; defendant did not know who the 
second caller was because Gerrehgy talked too fast, and defendant 
could not understand what he said. 

At Gerrehgy's house, defendant drank a soda while Gerrehgy 
went into a back room. Gerrehgy told defendant that they were going 
to Burger King. After arriving at Burger King, Gerrehgy instructed 
defendant to get in the backseat, but did not explain why. Another guy 
entered the car and sat in the front seat. Defendant saw Gerrehgy 
take something out of his pocket before showing it to the man. As the 
police moved in, Gerrehgy threw the bag in the backseat. After 
defendant was arrested, he told the officer that he loaned Gerrehgy 
the money, but never said that it was to purchase drugs. 

Rodney Smith and Miguel Cerpas testified that they had known 
defendant for one to three years and had never seen illegal drugs at 
defendant's residence. 

During the State's rebuttal, Jorge Galeana (Galeana) testified 
that he had known defendant for about two years. Galeana had 
been to defendant's house and remembered seeing Gerrehgy there. 
He had seen cocaine at defendant's house, but not when Gerrehgy 
was there. 

Earlier on the day of the arrest, Galeana recalled that Gerrehgy 
and defendant had a thirty-five to forty-minute conversation about 
cocaine. Both men spoke in English. Galeana also testified that 
defendant asked him if he wanted to sell cocaine, but Galeana turned 
him down. 

Defendant was found guilty of conspiracy to traffic in cocaine 
and trafficking in cocaine by possession. He was sentenced to 35-42 
months in prison. 
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Defendant appeals. On appeal, defendant argues that the trial 
court erred by (I) allowing the State to introduce evidence of prior 
bad acts under Rule 404(b), (2) preventing defendant from presenting 
evidence of his character for truthfulness and his character as being 
law-abiding, (3) denying his motion to discover the identity of the 
confidential informant, and (4) failing to instruct the jury as to each 
element of the offense of trafficking in cocaine by possession. With 
regard to the first three assignments of error, we conclude that there 
was no prejudicial error. Accordingly, the conviction of conspiracy to 
traffic in cocaine is upheld. However, since the trial court made an 
instructional error, the charge of trafficking in cocaine by possession 
is vacated and remanded for resentencing. 

I. 404(b) Evidence 

[I] Defendant argues that the trial court erred by admitting portions 
of Gerrehgy's testimony which mentioned defendant's other bad acts, 
including using cocaine in the past and selling cocaine on the day 
before the arrest. We disagree. 

Under N.C. Gen. Stat. 5 8C-1, Rule 404(b) (2003): 

Evidence of other crimes, wrongs, or acts is not admissible to 
prove the character of a person in order to show that he acted in 
conformity therewith. It may, however, be admissible for other 
purposes, such as proof of motive, opportunity, intent, prepara- 
tion, plan, knowledge, identity, or absence of mistake, entrap- 
ment or accident. 

"This rule is a general rule of inclusion of such evidence, subject to 
an exception if its only probative value is to show that the defendant 
has the propensity or disposition to commit an offense of the nature 
of the crime charged." State v. West, 103 N.C. App. 1, 9, 404 S.E.2d 
191, 197 (1991) (emphasis added). We believe that this evidence was 
not offered for the sole purpose of showing that defendant had the 
propensity to commit the crimes charged. Instead, it was admitted to 
demonstrate that defendant had the motive and intent to possess 
cocaine to sell. 

We are also guided by this Court's decision in State v. Johnson, 
13 N.C. App. 323, 185 S.E.2d 423 (1971), appeal dismissed, 281 N.C. 
761, 191 S.E.2d 364 (1972). In that case, defendant was charged with 
possession of marijuana, but denied knowledge of the marijuana or 
that he had anything to do with it. Id. at 324-25, 185 S.E.2d at 424-25. 
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We allowed evidence which revealed that defendant sold marijuana 
two weeks earlier and noted that "[ilt was competent for the State to 
show by the challenged evidence the defendant's intent and guilty 
knowledge as well as his motives." Id. at 325, 185 S.E.2d at 425. 

In the case at bar, defendant testified that he never used cocaine 
and never saw Gerrehgy use cocaine. Additionally, his defense was 
that he was not involved in buying or selling cocaine and that he 
accompanied Gerrehgy without knowledge that Gerrehgy was making 
a drug deal. Under these circumstances, it was proper to allow evi- 
dence of the prior drug use and the cocaine sale on the previous day 
to show defendant's intent, knowledge, and motive. Therefore, this 
assignment of error is rejected. 

11. Evidence of Defendant's Character 

[2] Defendant argues that the trial court erred by preventing defend- 
ant from introducing evidence of his character for truthfulness and 
his character as a law-abiding person. 

"Rule 404(a) is a general rule of exclusion, prohibiting the in- 
troduction of character evidence to prove that a person acted in con- 
formity with that evidence of character." State v. Bogle, 324 N.C. 190, 
201,376 S.E.2d 745, 751 (1989). "One of the exceptions to Rule 404(a) 
permits the accused to offer evidence of a 'pertinent trait of his char- 
acter' as circumstantial proof of his innocence." Id. "In criminal 
cases, in order to be admissible as a 'pertinent' trait of character, the 
trait must bear a special relationship to or be involved in the crime 
charged." Id. With these general principles in mind, we turn to con- 
sider whether defendant's character for truthfulness and his charac- 
ter as a law-abiding person were pertinent traits. 

Our courts have examined whether the traits of honesty 
and truthfulness are pertinent in drug cases. In Bogle, our Supreme 
Court explained: 

Truthfulness and honesty are closely related concepts. 
Webster's Ninth New Collegiate Dictionary defines 'truthful' as 
'telling or disposed to tell the truth.' It defines 'honest' as 'free 
from fraud or deception.' In common usage, a person is 'truthful' 
if he speaks the truth. He is 'honest' if his conduct, including his 
speech, is free from fraud or deception. Neither trafficking by 
possession nor by transporting marijuana necessarily involves 
being untruthful or engaging in fraud or deception. Consequently, 
we hold that the traits of truthfulness and honesty are not 'perti- 
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nent' character traits to the crime of trafficking in marijuana by 
possession or transportation. 

Id. at 202, 376 S.E.2d at 752 (citations omitted). In this case, evi- 
dence of defendant's character for truthfulness is not pertinent to 
the crimes of conspiring to traffic in cocaine and trafficking co- 
caine by possession. Therefore, the trial court did not err in exclud- 
ing this evidence. 

[3] Our courts have also addressed whether a criminal defendant 
may introduce evidence of his character as a law-abiding person. In 
deciding whether a trait is pertinent or relevant, it is well established 
that "the trait may be general in nature[.]" State v. Squire, 321 N.C. 
541, 548, 364 S.E.2d 354, 358 (1988). "An example of a character trait 
of a general nature which is nearly always relevant in a criminal case 
is the trait of being law-abiding." Id. "Evidence of law-abidingness 
tends to establish circumstantially that defendant did not commit the 
crime charged." Bogle, 324 N.C. at 198, 376 S.E.2d at 749. We con- 
clude that the trait of being law-abiding is pertinent because such evi- 
dence would make it less likely that defendant is guilty of conspiracy 
to traffic in cocaine and trafficking in cocaine by possession. 

However, this does not end the analysis. We must consider 
whether this error prejudiced defendant. Pursuant to N.C. Gen. Stat. 
3 15A-1443(a) (2003): 

A defendant is prejudiced by errors relating to rights arising 
other than under the Constitution of the United States when 
there is a reasonable possibility that, had the error in question 
not been committed, a different result would have been reached 
at the trial[.] 

Furthermore, our Supreme Court has indicated that such errors are 
harmless when there is "overwhelming evidence of defendant's guilt, 
including his confession." State v. Collins, 345 N.C. 170, 174, 478 
S.E.2d 191, 194 (1996). In this case, there was not a reasonable 
possibility that a different result would have been reached, even if the 
trial court had admitted the evidence. The State presented over- 
whelming evidence of defendant's guilt, including defendant's own 
admission of his participation in the crimes charged. This assignment 
of error is overruled. 

111. Identity of the Confidential Informant 

[4] Defendant contends that the trial court erred by denying his 
motion to learn the identity of the confidential informant. "It is well 
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established that the [Sltate is privileged to withhold from a defendant 
the identity of a confidential informant, with certain exceptions." 
S ta te  v. N e w k i r k ,  73 N . C .  App. 83, 85, 325 S.E.2d 518, 520, 
disc.  reuiews denied ,  313 N.C. 608, 332 S.E.2d 81 (1985). However, 
if revealing the informant is relevant and helpful to the defense 
or is necessary to make a fair determination of the case, the trial 
court may require disclosure. Id .  at 86, 325 S.E.2d at 520. "Once 
defendant has made a 'plausible' showing of the materiality of 
the informer's testimony, the trial court must balance the public's 
interest with defendant's right to present his case[.]" Id .  (citations 
omitted). "Two factors weighing in favor of disclosure are (1) 
the informer was an actual participant in the crime compared to a 
mere informant, and (2) the [Sltate's evidence and defendant's 
evidence contradict on material facts that the informant could 
clarify[.]" Id.  (citations omitted). "Several factors vitiating against 
disclosure are whether the defendant admits culpability, offers 
no defense on the merits, or the evidence independent of the 
informer's testimony establishes the accused's guilt. Id. at 86, 325 
S.E.2d at ,520-21. 

In this case, the factors favoring nondisclosure outweigh the 
factors favoring disclosure. Although defendant offered some de- 
fense (that he had no knowledge of or involvement with the cocaine), 
there was plenty of evidence, independent of the informant's testi- 
mony, to establish guilt. Gerrehgy testified that he and defend- 
ant hatched a plan to buy cocaine to resell. Similarly, Galeana 
described a conversation in which defendant asked him if he wanted 
to sell cocaine, too. Finally, and perhaps most importantly, de- 
fendant was arrested with drugs in his possession and admitted cul- 
pability by telling the arresting officer that he contributed $400 
towards the purchase of cocaine with the expectation that he would 
get money back. 

Even if we assume that the confidential informant participated in 
the commission of the crime, that single factor would not warrant dis- 
closure of the informant. This was not a close case in which the 
informant's testimony would clarify key differences in the evidence. 
The State presented substantial evidence, including defendant's own 
admissions, which tended to show that defendant was guilty of the 
crimes charged. Because the factors favoring nondisclosure out- 
weighed the factors favoring disclosure, the trial court did not err in 
denying defendant's motion to learn the informant's identity. This 
assignment of error is overruled. 
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IV. Instructional Error 

[5] Defendant argues that the trial court erred by failing to instruct 
the jury on each element of the offense of trafficking in cocaine by 
possession. The parties agree that the trial court appropriately 
instructed the jury on the charge of conspiracy to traffic in cocaine. 
The trial court mentioned all of the elements, including the amount of 
cocaine at issue (at least 28 grams and less than 200 grams of 
cocaine). Therefore, this assignment of error is limited to the charge 
of trafficking in cocaine by possession. 

At the outset, we note that defendant failed to preserve this issue 
by raising an objection at trial. N.C.R. App. P. 10(b)(2) (2004). 
However, N.C.R. App. P. 1O(c)(4) allows plain error review of certain 
questions that were not properly preserved at trial and are not other- 
wise deemed preserved by rule of law. Our courts have applied plain 
error analysis to errors in jury instructions. State v. Odom, 307 N.C. 
655, 300 S.E.2d 375 (1983). In his assignments of error, defendant 
properly contends that the trial court committed plain error. 
Therefore, we will apply plain error analysis to the trial court's jury 
instruction on this charge. 

"A trial judge is required . . . to instruct the jury on the law[.]" 
Bogle, 324 N.C. at 195, 376 S.E.2d at 748. "This includes instruction on 
elements of the crime." Id. "The trial judge has great discretion in the 
manner in which he charges the jury, but he must explain every essen- 
tial element of the offense charged." State v. Young, 16 N.C. App. 101, 
106, 191 S.E.2d 369, 373 (1972). In its brief, the State concedes that 
the trial court did not charge on the amount of the drugs. Our courts 
have established that such an omission is erroneous. 

In State v. Gooch, 307 N.C. 253, 255, 297 S.E.2d 599, 601 (1982), 
the trial court failed to instruct the jury that it had to find that de- 
fendant possessed more than one ounce of marijuana to return a 
guilty verdict on the charge of possession of over one ounce of 
marijuana. In Gooch: 

The trial judge properly referred to the offense as "possessing 
a quantity of marijuana more than one ounce"; however, the 
court told the jury in the final mandate that it needed to find only 
that defendant possessed marijuana to find him guilty of the 
stated offense. 

Id. at 256, 297 S.E.2d at 601. Our Supreme Court explained 
that "[p]ossession of more than one ounce is an essential element 
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of the offense and the trial judge's failure to so charge was 
error." Id .  

The case at bar is very similar to Gooch. Here, the trial court 
correctly described the charge as "trafficking in cocaine by posses- 
sion, which is the unlawful possession of at least 28 grams of cocaine 
but less than 200 grams of cocaine." However, the trial court never 
mentioned that the weight of the drugs was one of the elements 
which had to be proven beyond a reasonable doubt. Therefore, as 
it did in Gooch, the trial court erred in failing to instruct on the 
amount of drugs. 

Defendant contends that this instructional error entitles him to 
a new trial. We cannot agree. In Gooch, our Supreme Court rejected 
this argument and explained: 

Defendant is not, however, entitled to a new trial. In failing to 
submit the amount requirement . . . the trial court essentially sub- 
mitted to the jury the offense of simple possession of marijuana 
and the jury convicted defendant of that offense. 

Id .  at 257, 297 S.E.2d at 602 (citation omitted). Ultimately, the Court 
recognized the decision as a guilty verdict of simple possession of 
marijuana and remanded the case for resentencing. Id.  at 258, 297 
S.E.2d at 602. 

We believe that a similar result is warranted in the case at bar. 
The sole distinction between trafficking in cocaine by possession, 
N.C. Gen. Stat. 3 90-95(h)(3)(a) (2003)) and simple possession of 
cocaine, N.C. Gen. Stat. 3 90-95(a)(3), is the amount of drugs. To con- 
vict defendant of trafficking in cocaine by possession, the jury would 
have to find that defendant (1) knowingly possessed cocaine, and (2) 
in an amount that was 28 grams or more, but less than 200 grams. N.C. 
Gen. Stat. 3 90-95(h)(3)(a). In contrast, defendant could be found 
guilty of simple possession if he possessed any amount of cocaine. 
N.C. Gen. Stat. 5 90-95(a)(3). Thus, by failing to mention the amount 
requirement, the trial court submitted and the jury found defendant 
guilty of simple possession of cocaine. As the Supreme Court did in 
Gooch, we remand this portion of the case to the Wake County 
Superior Court for resentencing as upon a verdict of guilty of simple 
possession of cocaine. 

In summary, we conclude that the trial court did not commit 
prejudicial error on issues related to defendant's first three assign- 
ments of error. Accordingly, the charge of conspiracy to traffic in 
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cocaine is upheld. However, because of the instructional error, 
we vacate the trial court's judgment on the trafficking in cocaine 
by possession charge. This portion of the case is remanded to the 
trial court for resentencing as upon a verdict of guilty of simple pos- 
session of cocaine. 

No error in part, vacated in part, and remanded in part for 
resentencing. 

Judges HUDSON and LEVINSON concur. 

STATE OF NORTH CAROLINA, ON RELATION OF R. STUART ALBRIGHT, DISTRICT 
ATTORNEY OF THE 1 8 ~ ~  PROSECUTORIAL DISTRICT, PLAINTIFF V. ROBERT C. 
ARELLANO, CHA U. ARELLANO, ROCHA ENTERPRISES, INC. D/B/A ROSE SPA, 
AND OTHER UNKNOWN PERSONS, DEFENDANTS 

(Filed 3 August 2004) 

1. Constitutional Law- Double Jeopardy-public nuisance 
action following prostitution conviction 

The Double Jeopardy Clause was not violated by an action by 
a district attorney seeking the illegal profits from a public nui- 
sance owned by defendants, who had been convicted of main- 
taining a place for prostitution. The North Carolina statutes on 
abatement of nuisances, examined under Hudson v. United 
States, 522 U.S. 93 (1997), do not reveal clear proof of legislative 
intent to impose a criminal penalty. 

2. Nuisance; Constitutional Law- prostitution-summary 
judgment-right to jury trial 

Summary judgment for plaintiff was appropriate on an action 
for injunctive relief, abatement, and forfeiture following defend- 
ants' conviction for maintaining a place for prostitution. The 
State's evidence was sufficient to prove that defendants engaged 
in a nuisance and that proceeds from the activity should be for- 
feited, while defendants provided no evidence to refute plaintiff's 
account of their activity. This does not deprive defendants of 
their right to a jury trial, which accrues only when there is a gen- 
uine issue of fact. 
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3. Nuisance- prostitution-damages-summary judgment 
Summary judgment should not have been awarded to plaintiff 

on damages in a nuisance action by a district attorney following 
defendants' conviction for maintaining a place for prostitution. 
While the gross income from Rose Spa could be calculated from 
tax records, the amount derived from unlawful activity is dis- 
puted. N.C.G.S. $ 19-6. 

Appeal by defendants from judgments entered 12 August 2002 by 
Judge Lindsay R. Davis, Jr., and 12 November 2002 by Judge Richard 
L. Doughton in Guilford County Superior Court. Heard in the Court of 
Appeals 2 December 2003. 

R. Stuart  Albright, District Attorney, 18th Prosecutorial 
District, and Fomzan Rossabi Black PA., by Amiel J. Rossabi 
and William l? Patterson, for the State. 

A. Wayne Harrison for defendants. 

TIMMONS-GOODSON, Judge. 

This case involves a complaint by Guilford County District 
Attorney R. Stuart Albright ("plaintiff") to claim the illegal profits 
from a public nuisance owned and operated by Robert C. Arellano 
and Cha U. Arellano ("defendants"). Defendants appeal two orders of 
summary judgment entered against them pursuant to N.C. Gen. Stat. 
5 19. For the reasons stated herein, we affirm in part and reverse in 
part 'the trial court's judgment. 

The pertinent factual and procedural history of the case is as 
follows: Defendants owned and operated Rose Spa, a massage busi- 
ness in Greensboro, North Carolina from 1991 to 2001. The 
Greensboro Police Department Vice/Narcotics Division suspect- 
ed Rose Spa of housing a prostitution ring. Following an under- 
cover investigation, the Greensboro Police Department obtained evi- 
dence of prostitution. 

Defendants were arrested and charged with the misdemeanor 
criminal offenses of maintaining a place for purposes of prostitution, 
permitting the use of a place for prostitution, and aiding and abetting 
prostitution pursuant to N.C. Gen. Stat. # 14-204(1), (2) and (7). 
Defendants were convicted in district court on 14 February 2002 of all 
charges. The trial court sentenced defendants to forty-five days in jail 
with a suspended sentence of five years, and placed defendants on 
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unsupervised probation on the conditions that they not be convicted 
of a similar offense, and that they pay a $500 fine. 

Concurrent with the criminal prosecution, plaintiff filed the 
underlying civil action in 2001 pursuant to N.C. Gen. Stat. # 19 to 
permanently enjoin defendants from operating a public nuisance, and 
to seek "an order of forfeiture of all personal property, monies, con- 
tents and other considerations received or used in conducting and 
maintaining said nuisance." Defendants filed a motion for summary 
judgment on 15 February 2002, one day after their criminal convic- 
tions, asserting that "this proceeding is barred by the protection 
against double jeopardy." Defendants presented no evidence in 
support of their motion. Plaintiff filed a cross motion for summary 
judgment on 22 April 2002 accompanied by affidavits from three wit- 
nesses. The trial court heard oral arguments on 22 July 2002 and 
granted plaintiff's motion for summary judgment on 12 August 2002, 
granting plaintiff injunctive relief, an order of abatement, and an 
order of forfeiture of personal property. The trial court decreed in its 
order, inter alia, that the matter would "proceed to trial solely on the 
issue of damages." 

After an accounting of the income earned from Rose Spa 
from 1991 through 2001, plaintiff filed a motion for summary judg- 
ment on damages on 1 November 2002 claiming that all of defend- 
ants' income should be forfeited. Defendants filed affidavits on 29 
October 2002 stating that they did not have the documentation nec- 
essary to perform an accounting. Defendants filed a response to 
the motion for summary judgment on 31 October 2002, asserting that 
"the amount of damages, if any, is a subject for resolution of con- 
tested factual and legal issues." The trial court granted plaintiff's 
motion for summary judgment in November 2002, and ordered 
defendants to pay $1,633,137.13 in damages plus court costs and 
attorneys fees. It is from these two orders of summary judgment that 
defendants appeal. 

The issues presented on appeal are whether (I) the civil 
action against defendants invokes the Double Jeopardy Clause; (11) 
the trial court erred by granting summary judgment on the issue 
of forfeiture; (111) the trial court erred by awarding damages in 
the amount of $1,633,137.13; and (IV) the damages award violates 
the excessive fines clauses of the North Carolina and IJnited 
States constitutions. 
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[I] Defendants first argue that the civil action against defend- 
ants invokes the Double Jeopardy Clause because defendants 
were convicted of criminal charges arising from the same conduct. 
We disagree. 

The Double Jeopardy Clause prohibits "a second prosecution for 
the same offense after acquittal, a second prosecution for the same 
offense after conviction, and multiple punishments for the same 
offense." Montana Dept. of Rev. v. K u ~ t h  Ranch, 511 U.S. 767, 769, 
n.1 (1994). "The Law of the Land Clause incorporates similar protec- 
tions under the North Carolina Constitution." State v. Oliver, 343 N.C. 
202, 205, 470 S.E.2d 16, 18 (1996)) citing N.C. CONST. art. I, # 19. 

In Hudson v. United States, 522 U.S. 93 (1997), the United States 
Supreme Court modified the standard for Double Jeopardy analysis. 
The Hudson Court noted that "the Double Jeopardy Clause does not 
prohibit the imposition of all additional sanctions that could, in com- 
mon parlance, be described as punishment." 522 U.S. at 98-99 (cita- 
tions omitted). Instead, "[tlhe [Double Jeopardy] Clause protects only 
against the imposition of multiple criminal punishments for the same 
offense." 522 U.S. at 99 (citations omitted). The Hudson Court then 
advanced a two-part inquiry for determining whether a statutory 
scheme imposes punishment for double jeopardy purposes: 

Whether a particular punishment is criminal or civil is, at least ini- 
tially, a matter of statutory construction. A court must first ask 
whether the legislature, "in establishing the penalizing mecha- 
nism, indicated either expressly or impliedly a preference for one 
label or the other." Even in those cases where the legislature "has 
indicated an intention to establish a civil penalty, we have 
inquired further whether the statutory scheme was so punitive 
either in purpose or effect," as to "transform what was clearly 
intended as a civil remedy into a criminal penalty." 

522 U.S. at 99 (citations omitted). The Hudson Court further estab- 
lished the following seven factors to be considered in assessing 
whether the punitive nature of the statute transforms the civil remedy 
into a criminal penalty: 

(1) whether the sanction involves an affirmative disability or 
restraint; (2) whether it has historically been regarded as a 
punishment; (3) whether it comes into play only on a finding of 
scienter; (4) whether its operation will promote the traditional 
aims of punishment-retribution and deterrence; (5) whether the 
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behavior to which it applies is already a crime; (6) whether any 
alternative purpose to which it may rationally be connected is 
assignable to it; and (7) whether it appears excessive in relation 
to the alternative purpose assigned. 

522 U.S. at 99-100 (emphasis omitted). The Hudson Court emphasized 
that no one factor is controlling, 522 U.S. at 101, and cautioned that 
"only the clearest proof will suffice to override legislative intent and 
transform what has been denominated a civil remedy into a criminal 
penalty." 552 U.S. at 100 (citations omitted). 

Pursuant to the two-part inquiry articulated in Hudson, we ana- 
lyze the case sub judice by first examining the purpose behind North 
Carolina statutes on abatement of nuisances, which provide in perti- 
nent part the following: 

Wherever a nuisance is kept, maintained, or exists, as defined in 
this Article, the . . . district attorney . . . may maintain a civil 
action in the name of the State of North Carolina to abate a nui- 
sance under this Chapter, perpetually to enjoin all persons from 
maintaining the same, and to enjoin the use of any structure or 
thing adjudged to be a nuisance under this Chapter. . . . 

N.C. Gen. Stat. 3 19-2.1 (2003). 

If the existence of a nuisance is admitted or established in an 
action as provided for in this Chapter an order of abatement shall 
be entered as a part of the judgment in the case, which judgment 
and order shall perpetually enjoin the defendant and any other 
person from further maintaining the nuisance at the place com- 
plained o f .  . . . Such order may also require the effectual closing 
of the place against its use thereafter for the purpose of conduct- 
ing any such nuisance. 

N.C. Gen. Stat. 3 19-5 (2003). 

All personal property, including money and other considera- 
tions, declared to be a nuisance under . . . other sections of this 
Article, are subject to forfeiture to the local government and are 
recoverable as damages in the county wherein such matter is 
sold, exhibited or otherwise used. . . . An amount equal to the 
sum of all moneys estimated to have been taken in as gross 
income from such unlawful commercial activity shall be forfeited 
to the general funds of the city and county governments wherein 
such activity took place . . . as a forfeiture of the fruits of an 
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unlawful enterprise, and as partial restitution for damages done 
to the public welfare. 

N.C. Gen. Stat. Q 19-6 (2003). 

The fact that Q 19-2.1 expressly labels a lawsuit brought in this 
manner as a civil action indicates a legislative intent to establish a 
civil remedy for nuisance issues. Having made this determination, we 
next apply the seven-factor test discussed supra to determine 
whether the effect of the statute is to impose a criminal punishment. 

The first factor requires a review of whether the statute imposes 
an "affirmative disability or restraint," i.e., whether it imposes a sanc- 
tion "approaching the infamous punishment of imprisonment." State 
v. Beckham, 148 N.C. App. 282,285, 558 S.E.2d 255,257 (2002), citing 
Hudson, 522 U.S. at 104 (citations omitted). Defendants argue that 
this question must be answered in the affirmative because the statute 
allows for permanent injunctive relief, which can result in imprison- 
ment for contempt if such an injunction is violated. We disagree. 

The realm of this statute does not provide for a punishment of 
imprisonment. It is only the ancillary possibility of a contempt vio- 
lation which may impose such a punishment. This connection is 
too tenuous to invoke the Double Jeopardy Clause. As the Court 
reasoned in Hudson, if double jeopardy implications prevented 
contempt rulings, then all civil remedies would give rise to double 
jeopardy. See Hudson, 522 U.S. at 102. Our civil courts could not use 
contempt rulings to reinforce injunctive relief because of double 
jeopardy implications. 

The second factor asks whether the civil remedy in question has 
historically been regarded as a punishment. Defendants argue that 
the answer to this question is "yes" because "prostitution has been 
subjected to criminal punishment since the dawn of civilization." 

Defendants' response indicates that they misinterpret the nature 
of the question asked. The appropriate inquiry is not whether the nui- 
sance activity has been historically punished, but rather if the civil 
remedy imposed by the statute has been historically viewed by the 
courts as punishment. We hold that the civil remedy imposed by 
General Statute 8 19.6 has not been historically viewed by the courts 
as punishment. 

Historically, criminal "punishment has taken the forms of incar- 
ceration and incapacitation." State 21. Evans, 145 N.C. App. 324, 333, 
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550 S.E.2d 853, 859 (2001). The statute in question does not offer a 
remedy of incarceration or incapacitation. It only allows for injunc- 
tive relief and monetary damages which "have historically not been 
viewed as  criminal punishment." Beckham, 148 N.C. App. at 285, 558 
S.E.2d at 257, citing Helvering v. Mitchell, 303 U.S. 391 (1938). 

The third factor asks whether the civil remedy comes into play 
only on a finding of scienter. Defendants argue that this question must 
be answered affirmatively because General Statutes 5 19-6 provides 
that money damages are "recoverable from such persons who, under 
G.S. 19-2.4, have knowledge of the nuisance at the time such moneys 
are received by them." We disagree. 

The sanction does not come into play upon a finding of scienter. 
The paragraph that allows for forfeiture permits such a penalty "upon 
judgment against the defendant or defendants in legal proceedings" 
without regard to defendants' state of mind. Thus, defendants' intent 
is not at issue in this analysis. See Hudson, 522 U.S. at 105. 

The fourth factor asks whether the sanction promotes the "tradi- 
tional aims of punishment-retribution and deterrence." Beckham, 
148 N.C. App. at 286, 558 S.E.2d at 258. Defendant argues that "surely 
a statute that can result in the complete loss [of] all assets of ones 
[sic] business, real and personal, carries a deterrent impact, and 
voices societal retribution." We find this argument unpersuasive. 

We "recognize that the imposition of both money penalties and 
[other] sanctions will deter others from emulating [defendants'] con- 
duct," Hudson, 522 U.S. at 105; however, "the mere presence of a 
[deterrent quality] is insufficient to render a sanction criminal 
[because] deterrence may serve civil as well as criminal goals." 
Beckharn, 148 N.C. App. at 286, 558 S.E.2d at 258, citing Hudson, 522 
U.S. at 105 (citations omitted). 

We also recognize that civil forfeiture has a retributive effect. In 
fact, 5 19-6 plainly states that "[aln amount equal to the sum of 
all moneys estimated to have been taken in as gross income from 
such unlawful commercial activity shall be [treated] . . . as a forfeiture 
of the fruits of an unlawful enterprise, and as partial restitution for 
damages done to the public welfare." N.C. Gen. Stat. 5 19-6 (2003). 
However, as we have previously noted, 

[clivil forfeitures in contrast to civil penalties, are designed to do 
more than simply compensate the Government [for the cost of 
investigating and prosecuting this case]. Forfeitures serve a vari- 
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ety of purposes, but are designed primarily to confiscate property 
used in violation of the law, and to require disgorgement of the 
fruits of illegal conduct. They are not, however, intended as pun- 
ishment, and therefore do not constitute penal measures in viola- 
tion of double jeopardy prohibitions. 

Belk v. Cheshire, 159 N.C. App. 325, 329, 583 S.E.2d 700, 704 (2003), 
citing U.S. v. Ursery, 518 U.S. 267, 284-88 (1996). Therefore, we con- 
clude that there is not a sufficient criminal effect under this statute to 
invoke double jeopardy. 

The fifth factor asks whether the behavior to which the statute 
applies is already a crime. Section 19-1 provides a civil remedy for 
public nuisance. The statute defines public nuisance as follows: 

[tlhe erection, establishment, continuance, maintenance, use, 
ownership or leasing of any building or place for the purpose of 
assignation, prostitution, gambling, illegal possession or sale of 
alcoholic beverages, illegal possession or sale of controlled sub- 
stances as defined in the North Carolina Controlled Substances 
Act, or illegal possession or sale of obscene or lewd matter. 

N.C. Gen. Stat. P) 19-1 (2003). There is a correlating criminal statute 
regarding prostitution. See N.C. Gen. Stat. P) 14-203 et seq. However, 
" 'this fact is insufficient to render' " the civil remedy " 'criminally 
punitive, particularly in the double jeopardy context.' " Beckham, 148 
N.C. App. at 286, 558 S.E.2d at 258, citing Hudson, 522 L.S. at 105 
(citations omitted). 

The sixth and seventh factors ask whether any purpose, other 
than criminal punishment, to which the statute may rationally be con- 
nected is assignable to it, and whether the statute appears excessive 
in relation to the alternative purpose assigned. We hold that there is 
an alternative purpose that is assignable to this statute. As discussed 
supra, there is a remedial purpose behind this civil remedy since it 
allows the government to recover the cost of investigating and prose- 
cuting violators, and it disables the illegal activity which allows the 
general public to recover its sense of safety and well-being. The effect 
that the statute has on criminal activity is not excessive in relation to 
these benefits. 

Having examined N.C. Gen. Stat. # 19 in light of the two- 
part analysis established by Hudson, we find no clear proof that the 
true legislative intent of the statute is to impose a criminal pen- 
alty. Accordingly, we reject defendants' assignment of error that 
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N.C. Gen. Stat. $ 19 constitutes punishment under a double jeop- 
ardy analysis. 

[2] Defendants also argue that the trial court erred by granting plain- 
tiff's motion for summary judgment awarding plaintiff injunctive 
relief, an order of abatement, and an order of forfeiture of personal 
property. Defendants argue that the trial court violated their consti- 
tutional right to a jury trial. We disagree. 

Summary judgment is appropriate when "the pleadings, deposi- 
tions, answers to interrogatories, and admissions on file, together 
with the affidavits . . . show that there is no genuine issue as to any 
material fact and that any party is entitled to a judgment as a matter 
of law." N.C. Gen. Stat. 3 1A-1, Rule 56(c) (2003). "When a motion for 
summary judgment is made and properly supported . . . the adverse 
party may not rest upon the mere allegations or denials of his plead- 
ing, but must, by affidavit or otherwise, set forth specific facts show- 
ing that there is a genuine issue for trial." Five Star Enters., Inc. v. 
Russell, 34 N.C. App. 275, 278, 237 S.E.2d 859, 861 (1977). 

A public nuisance is defined to include, inter alia, "[elvery 
place which, as a regular course of business, is used for the pur- 
poses o f .  . . prostitution, and every such place in or upon which acts 
of . . . prostitution[] are held or occur." N.C. Gen. Stat. 3 19-1.2(6) 
(2003). Additionally, all "money or other valuable consideration . . . 
received or used in . . . prostitution" is deemed a nuisance. N.C. Gen. 
Stat. 3 19-1.3(3) (2003). 

Section 19-6 provides for forfeiture of all moneys that are 
declared to be a nuisance: 

An amount equal to the sum of all moneys estimated to have been 
taken in as gross income from such unlawful commercial activity 
shall be forfeited to the general funds of the city and county gov- 
ernments wherein such activity took place, to be shared equally, 
as a forfeiture of the fruits of an unlawful enterprise, and as par- 
tial restitution for damages done to the public welfare. 

N.C. Gen. Stat. 3 19-6 (2003). 

With regard to the proof required to show knowledge of nui- 
sances involving prostitution, the statute provides that "evidence that 
the defendant knew or by the exercise of due diligence should have 
known of the acts or conduct constitutes proof of knowledge." N.C. 
Gen. Stat. $ 19-l.l(la) (2003). 
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In the case sub judice, the trial court notes in its order of sum- 
mary judgment that 

The plaintiff has offered evidence in support of its motion in the 
form of affidavits and portions of the transcript of the defendants' 
prior criminal trial and depositions. The defendants have offered 
no evidence in response . . . except the "verified" answer. The 
defendants' responses to the specific allegations are simple, 
mostly one-word, responses: "Admitted" or "Denied." When ques- 
tioned during depositions about the nature of operations at their 
property and the activities  being undertaken there, the defend- 
ants invoked their privileges against self-incrimination. 

The State's evidence is sufficient to prove that defendants engaged in 
nuisance activity, and that the proceeds of the activity should be for- 
feited. Defendants provided no evidence to refute plaintiff's account 
of defendants' activity, and therefore failed to raise a genuine issue of 
material fact. Accordingly, we conclude that summary judgment was 
appropriate. We further note that summary judgment does not 
deprive defendants of their right to a jury trial. The right to a jury trial 
accrues only when there is a genuine issue of fact to be decided at 
trial. See Kidd v. Early, 289 N.C .  343, 368-69, 222 S.E.2d 392, 409 
(1976). For these reasons, we overrule this assignment of error. 

[3] Defendants next argue that the trial court erred by granting plain- 
tiff summary judgment on the issue of damages. We agree. 

Section 19-6 states in pertinent part the following: 

Upon judgment against the defendant or defendants in legal 
proceedings brought pursuant to this Article, a n  accounting 
shall be made by such defendant or defendants of all moneys 
received by them which have been declared to be a nuisance 
under this Article. An amount equal to the sum of all moneys 
estimated to have been taken in as gross income from such 
unlawful commercial activity shall be forfeited to the general 
funds of the city and county governments wherein such activity 
took place, to be shared equally, as a forfeiture of the fruits of an 
unlawful enterprise, and as partial restitution for damages done 
to the public welfare. 

(emphasis added). 

In the case sub judice, both defendants filed affidavits on 29 
October 2002 stating the following: 
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1. I am aware of the order of Judge Lindsay R. Davis, Jr. dated 
August 12,2002, which states that I should provide an account- 
ing for all gross income earned from Rose Spa from 1991 to the 
present date including the dates and amounts of each item of 
income, with a detailed description of goods or services pro- 
vided therefore. 

2. It is impossible for me to comply with the letter of that order 
since all the records relative to the income of Rose Spa and 
any description of goods or services provided are presently 
there, in the possession of the Internal Revenue Service and 
the United States Attorney's Office for the Middle District of 
North Carolina. My lawyer advises me that he has asked that 
the records be copied and the copies returned to me, but that 
the Federal Authorities have refused to return the items. In 
addition, it may be practically impossible for anyone to deter- 
mine a separate accounting for each item of income; and, 
unless the description of services provided appear on the doc- 
ument held by the Federal Authorities, I have no knowledge as 
to the specific nature of them. 

3. I have earlier provided all information concerning gross 
income from Rose Spa to Mrs. Erma T. Reynolds. I have 
instructed my counsel to release all that information to this 
Court, however, it is my belief that the plaintiff in this action 
has already filed copies of my business tax returns from the 
past several years. A [sic] this time, I can do no more by way 
of an accounting. 

Defendants later filed a response to the motion for summary 
judgment on damages stating that "the amount of damages, if any, is 
a subject for resolution of contested factual and legal issues." The 
only evidence presented on the issue of damages was the State's 
affidavit by Erma Reynolds ("Reynolds") stating that she was defend- 
ants' accountant from 1991 or 1992 until 2001, that she prepared 
defendants' income tax returns during those years, that her records 
show defendants' income over that period of time to be $1,633,137.13, 
and providing defendants' tax records for those years. Based on this 
information alone, the trial court awarded plaintiff damages in the 
amount of $1,633,137.13. 

We conclude that while the total amount of gross income from 
Rose Spa may be calculated based on the accountant's copies of 
defendants' tax records, the amount of gross income derived from 



620 IN THE COURT OF APPEALS 

KONRADY v. U S .  AIRWAYS, INC. 

[I65 5.C.  App. 620 (2004)l 

defendants' unlawful activity is disputed. Thus, summary judgment 
on the issue of damages was premature. Thus, we reverse the trial 
court's summary judgment on the issue of damages. 

Defendants also argue that the damages award was excessive 
pursuant to the Eighth Amendment of the United States Constitution 
and Article I, Section 27 of the North Carolina Constitution. Because 
we reverse the trial court's summary judgment on damages, it is 
unnecessary to address this assignment of error. 

For the aforementioned reasons, we hereby affirm in part, and 
reverse in part the judgment of the trial court, and remand the case 
for further proceedings consistent with this opinion. 

AFFIRMED IN PART, REVERSED IN PART AND REMANDED. 

Judges WYNN and McCULLOUGH concur. 

NELSON KONRADY, EVPLOIEE, PLAI~TIFF I U S AIRWAYS, INC , EHPLOYER, RELIANCE 
NATIONAL INSURANCE COMPANY, C ~ R R I E R ,  k w  SEDGWICK CLAIMS MAN- 
AGEMENT, ADMINSTR~TOR, D E F E N D ~ ~ T S  

No. COA02-1504 

(Filed 3 August 2004) 

1. Workers' Compensation- injury-accident 
The Industrial Commission did not err in a workers' compen- 

sation case by concluding that plaintiff employee flight attendant 
suffered an injury by accident on 18 November 1999 when she 
misstepped while exiting from a hotel van with an unexpectedly 
short final step where the steps also overlapped with the curb, 
because: (1) the issue is not whether exiting vans is routine for 
plaintiff, but whether something happened as she was exiting that 
particular van on that specific occasion that caused her to exit 
the van in a way that was not normal; and (2) the unusual condi- 
tion of half steps or the unusual circumstance of engaging in mis- 
steps was not part of plaintiff's normal work routine even if plain- 
tiff's normal routine included frequent van trips. 

2. Workers' Compensation- injury-causation 
The Industrial Comn~ission did not err in a workers' compen- 

sation case by concluding that plaintiff employee flight attendant 
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proved that her injury was causally related to a short step on a 
hotel van because even though the question of the sufficiency of 
the evidence as to causation is not properly before the Court of 
Appeals, there was ample evidence from a doctor's testimony to 
support the Commission's finding and conclusion that the acci- 
dent on 18 November 1999 caused plaintiff's disability. 

3. Workers' Compensation- medical expenses-apportionment 
The Industrial Commission did not err in a workers' compen- 

sation case by failing to apportion plaintiff's medical expenses 
and disability between the November 1999 incident and plaintiff 
employee's previous ACL tear, because: (1) defendants have 
pointed to no evidence in the record that allocates the medical 
expenses or the degree of temporary disability between the two 
conditions; and (2) the lack of evidence of how the expenses or 
disability should be allocated meant the Commission was not 
required to apportion. 

Appeal by defendants from the Opinion and Award of the North 
Carolina Industrial Commission entered 17 July 2002 by 
Commissioner Dianne C. Sellers. Heard in the Court of Appeals 28 
August 2003. 

Mark T. Sumwalt,  PA.,  by Mark T. Sumwalt and Vernon 
Sumwalt,  for plaintiff-appellee. 

Brooks, Stevens & Pope, PA., by Daniel C. Pope, Jr. and 
Kirnberley A. D'Arruda, for defendants-appellants. 

GEER, Judge. 

Defendants appeal from an Opinion and Award of the Industrial 
Commission concluding that plaintiff Nelson Konrady suffered a knee 
injury as a result of an accident when she misstepped while exiting 
from a van with an unexpectedly short final step. Because the 
Commission's decision is supported by competent evidence and its 
findings support its conclusions of law, we affirm. 

Facts 

At the time of the hearing before the deputy commissioner, 
Konrady had been a flight attendant for 28 years. On the evening of 18 
November 1999, defendant U.S. Airways had arranged for the flight 
crew, including Konrady, to stay at the Hilton for their layover in 
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Raleigh. A Hilton courtesy van arrived at the Raleigh-Durham Airport 
to transport Konrady and her coworkers to the hotel. As plaintiff 
descended the steps from the van at the hotel, she "misstepped on 
the last step because the last step was shorter than the other steps 
and because the van had parked so that the steps overlapped the 
curb. As a result, Konrady unexpectedly stepped onto the elevated 
curb, rather than down onto the road. Konrady could not recall ever 
before encountering a shortened step while exiting a van. 

Because of Konrady's "misstep," her right leg hit the ground 
harder than she expected and she immediately felt a sharp pain in her 
right knee. Konrady testified that the "last step was a short step. It 
wasn't the same length as the other steps. . . . so when I took that step, 
I felt some pain in my right knee." She started walking to the back of 
the van to get her luggage, but felt severe pain again and had to walk 
with her leg bent for the pain to subside. After retrieving her luggage 
and going to her hotel room, Konrady went to sleep. She awoke in the 
middle of the night; when she started to walk to the bathroom, she 
felt the pain again. 

The next morning, Konrady returned to Charlotte on a "no-serve" 
flight that allowed her to sit in her jump seat for the entire flight. She 
completed an incident report upon arriving in Charlotte and promptly 
took a non-working flight to her home in Wilmington and sought med- 
ical treatment. Konrady initially saw Dr. William Sutton of the 
Wilmington Orthopaedic group on 19 November 1999. She had right 
knee pain upon standing, pain with flexion of the knee, and some ten- 
derness over the medial joint line. 

U.S. Airways directed Konrady to see its company physician, Dr. 
Roger Hershline. Dr. Hershline diagnosed a bilateral knee strain and 
excused Konrady from work through 22 November 1999. Dr. 
Hershline referred Konrady to Dr. Thomas Parent (also of the 
Wilmington Orthopaedic group), who had treated her for a prior 
injury. On 1 December 1999, an MRI revealed a possible meniscal tear 
and condylar lesion or injury to plaintiff's cartilage. The MRI also 
revealed an absent cruciate ligament as a result of a previous injury. 

In 1998, Konrady had suffered an injury to her right knee playing 
volleyball. She had the anterior cruciate ligament removed from her 
knee approximately a year or more before the 18 November 1999 
injury. After Dr. Parent performed the ligament removal surgery, 
Konrady returned to work full-time, participated in triathlons, and 
had no further problems with her knee until 18 November 1999. 
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On 12 May 2000, Konrady underwent arthroscopic surgery on her 
right knee. The surgery revealed a cartilaginous defect that appeared 
fresh with jagged edges and no surrounding thinning-findings that 
Dr. Parent testified are consistent with trauma. Dr. Parent repaired 
the cartilage injury and reconstructed the anterior cruciate ligament 
from her non-work-related injury. Following surgery, Konrady had a 
normal recovery. She was unable to work from 18 November 1999 
through 1 September 2000. 

Defendants denied Konrady's workers' compensation claim on 
the grounds that her condition was not the result of an accident and, 
even if an accident occurred, was not caused by the accident. The 
deputy commissioner filed an Opinion and Award on 15 February 
2001 granting Konrady temporary total disability benefits for the 
period she was out of work and requiring defendants to provide 
medical treatment. Defendants appealed to the Full Commission. Like 
the deputy commissioner, the Full Commission concluded, in an 
Opinion and Award filed 17 July 2002, that Konrady had sustained an 
injury by accident arising out of and in the course of her employment, 
that she was entitled to temporary total disability benefits and med- 
ical treatment, and that the issue of permanent partial impairment 
should be reserved. 

Standard of Review 

This Court's review of a decision by the Commission "is limited 
to determining whether there is any competent evidence to support 
the findings of fact, and whether the findings of fact justify the con- 
clusions of law." Cross v. Blue Cross/Blue Shield, 104 N.C. App. 284, 
285-86, 409 S.E.2d 103, 104 (1991). If supported by competent evi- 
dence, the Commission's findings are conclusive on appeal even 
though there may be evidence to support contrary findings. Deese 
v. Champion Int'l Corp., 352 N.C. 109, 115, 530 S.E.2d 549, 552 
(2000). The Commission's conclusions of law are reviewable de novo. 
Smith v. Housing Auth. of Asheuille, 159 N.C. App. 198, 201, 582 
S.E.2d 692, 695 (2003). 

[I] Defendants first argue that the Commission erred in concluding 
that Konrady suffered an injury by accident on 18 November 1999. A 
plaintiff is entitled to compensation for an injury under the Workers' 
Compensation Act "only if (1) it is caused by an 'accident,' and (2) 
the accident arises out of and in the course of employment." PitilLo v. 
N.C. Dep't of Envtl. Health & Natural Res., 151 N.C. App. 641, 645, 
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566 S.E.2d 807, 811 (2002) (emphasis added). Defendants question 
only whether the manner in which Konrady's injury occurred consti- 
tuted an "accident" within the meaning of the Workers' Compensation 
Act. They do not address whether the injury arose out of and in the 
course of employment. 

Our Supreme Court has held that an injury does not arise by 
accident "[ilf an employee is injured while carrying on his usual tasks 
in the usual way[.]" Gunter v. Dayco Corp., 317 N.C. 670, 673, 346 
S.E.2d 395, 397 (1986). On the other hand, "[aln accidental cause will 
be inferred . . . when an interruption of the work routine and the 
introduction thereby of unusual conditions likely to result in unex- 
pected consequences occurs." Id. To be an accident, the incident 
must have been for the employee an "unlooked for and untoward 
event." Cody v. Snider Lumber Co., 328 N.C. 67, 70, 399 S.E.2d 104, 
106 (1991). 

In arguing that the Commission erred in concluding that Konrady 
was injured as a result of an "accident," defendants have assigned 
error to two of the Commission's findings of fact: 

4. As plaintiff exited the van at the hotel, the space between 
the last step and the ground was shorter than the space between 
the other steps. The van had also parked such that the steps over- 
lapped the curb. As a result, plaintiff "misstepped" and her right 
leg hit the ground harder than she expected. In addition to the 
shortened space between the steps, plaintiff expected a greater 
distance to the road, but instead stepped onto the elevated curb. 
Plaintiff immediately felt a sharp pain in her right knee. 

14. The greater weight of the medical evidence is that plain- 
tiff sustained a cornpensable injury to her right knee arising out 
of and in the course of her employment with defendant-employer. 
Plaintiff's misstep exiting the van was an unexpected and unfore- 
seen occurrence, constituting an unusual condition. During plain- 
tiff's twenty-eight year career as a flight attendant, plaintiff aver- 
aged approximately twelve layovers per month where her job 
required her to stay overnight at defendant-employer's designated 
hotels. Plaintiff could not recall ever encountering a half-step, or 
shortened step as on 18 November 1999 before while existing 
[sic] a van. Plaintiff routinely traveled in courtesy vans while 
going to and from a hotel. 
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Defendants have also assigned error to the Commission's conclusions 
of law based on these findings: 

1. The van pulling closer to the curb and the shorter distance 
between the bottom step caused plaintiff to misstep. This was an 
unforeseen circumstance, unusual condition and an interruption 
of plaintiff's normal work routine. Plaintiff had never encoun- 
tered this situation during twenty-eight years of employment with 
defendant-employer. 

2. On 18 November 1999, plaintiff sustained an injury by acci- 
dent arising out of and in the course of her employment with 
defendant-employer. G.S. 3 97-2(6). 

In asking this Court to set aside the Commission's decision, 
defendants argue that "[elxiting the van was not an 'unlooked for or 
untoward event' and there was no interruption in plaintiff's work rou- 
tine." Defendants point to Konrady's testimony that vans were of 
varying sizes and types so that each time Konrady stepped off from a 
van, it was potentially different. They argue that this testimony 
requires reversal under Landry v. U.S. Airways, Inc., 356 N.C. 419, 
571 S.E.2d 586, reu'g per curiam for the reasons i n  150 N.C. App. 121, 
125, 563 S.E.2d 23, 26 (2002) (Hunter, J., dissenting). 

Defendants have, however, overlooked the importance of the 
standard of review in Landry. In Landry, in contrast to this case, the 
Commission had concluded that no accident occurred. Judge 
Hunter's dissent, as adopted by the Supreme Court, was founded on 
that standard of review: "I would hold that the Commission's findings 
of fact, which are supported by competent evidence, are sufficient to 
support its conclusion of law that plaintiff did not sustain a com- 
pensable injury because there were no 'unusual conditions likely to 
result in unexpected consequences.' I therefore respectfully dissent." 
150 N.C. App. at 125, 563 S.E.2d at 26. 

The plaintiff in Landry had been injured when grabbing a mailbag 
that was heavier than expected. Id. at 122, 563 S.E.2d at 24. The 
Commission based its conclusion that the plaintiff's injury did not 
result from an accident on its findings that the plaintiff's job required 
him to lift weights of up to 400 pounds; that plaintiff never knew prior 
to lifting mailbags how much they weighed; that it was not unusual 
for mailbags to be extremely heavy; and that plaintiff was engaged in 
his normal duties and using his normal motions when injured. Id. at 
126, 563 S.E.2d at 27. Judge Hunter concluded that those findings 
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were supported by competent evidence and "in and of themselves 
support the Commission's conclusion that plaintiff was not injured as 
a result of any unusual condition." Id. 

While the Commission in Landry found that it was not unusual 
for the plaintiff to lift unexpectedly heavy bags, the Commission in 
this case found that the van pulling closer to the curb and the shorter 
distance between the bottom step and the ground were an unforeseen 
circumstance and unusual condition and that Konrady could not 
recall ever before having encountered that situation. These findings 
are, as were those in Landry, supported by competent evidence. 

In deciding whether the Commission's findings are sufficient to 
support its conclusion that an accident occurred, the issue is not 
whether exiting vans is routine for Konrady, as defendants contend, 
but whether something happened as she was exiting that particular 
van on that specific occasion that caused her to exit the van in a way 
that was not normal. Were there any unexpected conditions resulting 
in unforeseen circumstances? Here, the unexpected conditions found 
by the Commission included a step that was shorter than other steps 
and the overlapping of the step with the curb. The unforeseen cir- 
cumstances found by the Commission were that the step down from 
the van was much shorter than Konrady anticipated, causing her to 
"misstep" and hit the ground harder than she expected. 

This Court has previously held that similar findings of fact were 
sufficient to support a conclusion that an accident occurred. In 
Dolbozu v. Holland Indus tkd ,  Inc., 64 N.C. App. 695, 308 S.E.2d 335 
(1983), disc. review denied, 310 N.C. 308, 312 S.E.2d 651 (1984), the 
Commission found that the plaintiff was engaging in his job of 
unloading rods from a truck at a job site "when he stepped into a 
depression, injuring his knee." Id. at 697, 308 S.E.2d at 336. The Court 
held that this finding of fact, together with findings relating to the 
nature of the injury, were sufficient to support an award of compen- 
sation. We cannot distinguish Konrady's "misstep" in exiting a van 
from Dolbow's stepping into a depression. 

This Court has also concluded that an "accident" occurred in 
other cases involving an employee entering or exiting a vehicle, so 
long as the conditions were different from the routine. In Coffeey v. 
Automatic Lathe Cutterhead, 57 N.C. App. 331, 291 S.E.2d 357, disc. 
review denied, 306 N.C. 555, 294 S.E.2d 222 (1982), the Commission 
found that a salesman injured his back while exiting his car when he 
reached for a clipboard that had fallen off the car seat. This Court 
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reversed the Commission's conclusion that no accident had occurred 
because the Commission's "own findings show the unusual circum- 
stance of the clipboard being off the seat. . . [and the employee's] nor- 
mal manner or routine of exiting his car was interrupted by the 
unusual location of the clipboard." Id. at 334, 291 S.E.2d at 359. 
Because the clipboard had fallen, the plaintiff "experienced an acci- 
dental injury upon the interruption of his usual routine of work and 
the introduction of unusual conditions likely to result in unexpected 
consequences." Id. at 335, 291 S.E.2d at 360. 

In Ross v. Young Supply Co., 71 N.C. App. 532, 536, 322 S.E.2d 
648, 651-52 (1984), this Court found an interruption of the work rou- 
tine and the introduction of unusual conditions when a salesman 
slipped as he put most of his weight on his left leg while trying 
to wedge himself behind the steering wheel of his car. This Court 
held, "The facts here tend to show that plaintiff was not entering his 
automobile in the manner in which he normally entered his auto- 
mobile." Id., 322 S.E.2d at 652. 

Likewise, Konrady did not exit the van in the manner in which 
she normally exited. The unusual conditions of a clipboard sliding 
off a car seat or a steering wheel being too close to the seat are not 
materially different from the condition of a step being unexpectedly 
short and too close to the ground. 

Defendants point to Bowles v. CTS of Asheville, Inc., 77 N.C. App. 
547, 550, 335 S.E.2d 502, 504 (1985), arguing that an otherwise 
"unusual" activity can become part of the normal work routine so as 
not to result in an interruption of the work routine or an injury by 
accident. There is no indication in this record that the unusual condi- 
tion of "half steps" or the unusual circumstance of engaging in "mis- 
steps" had become part of Konrady's normal work routine, even if 
plaintiff's "normal" routine included frequent van trips. See 
Caldemvood v. Charlotte-Mecklenburg Hosp. Auth., 135 N.C. App. 
112, 116, 519 S.E.2d 61, 64 (1999) (reversing Commission's denial of 
compensation because fact that plaintiff's job responsibilities 
included task that resulted in injury was not dispositive when task on 
this occasion involved non-routine circumstances), disc. review 
denied, 351 N.C. 351, 543 S.E.2d 124 (2000). 

Under the standard of review applicable to appeals from the 
Industrial Commission, we hold that the Commission's conclusion 
that plaintiff's injury resulted from an accident is supported by its 
findings of fact, which are in turn supported by competent evidence. 
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[2] Defendants contend that even if plaintiff suffered an acci- 
dent, she has not proven that her injury was causally related to the 
"short step." In a workers' compensation case, "[tlhe injury by acci- 
dent must be the proximate cause, that is, an operating and efficient 
cause, without which [the disability] would not have occurred." 
Gilmore v. Hoke County Bd. of Educ., 222 N.C. 358, 365, 23 S.E.2d 
292, 296 (1942). 

Defendants did not, however, assign error to the Commission's 
following findings of fact relating to causation: 

10. As a result of plaintiff's 18 November 1999 work-related 
incident, plaintiff underwent arthroscopic surgery on 12 May 
2000. . . . 

11. Following surgery, plaintiff had a normal recovery. As a 
result of plaintiff's work-related incident on 18 November 1999, 
plaintiff was unable to work from 18 November 1999 through 1 
September 2000. . . . 

Because of the lack of any assignment of error, these findings of fact 
are binding on appeal. Fennell u. N.C. Dep't of Crime Control & Pub. 
Safety, 145 N.C. App. 584, 596, 551 S.E.2d 486, 494 (2001) ("As plain- 
tiffs did not assign error to the above findings of fact, they are bind- 
ing on appeal."), cert. denied, 355 N.C. 285, 560 S.E.2d 800 (2002). 
These findings establish that the 18 November 1999 accident caused 
her need for surgery and caused her temporary total disability. 

Even though the question of the sufficiency of the evidence as to 
causation is not properly before this Court, our review of the record 
reveals ample evidence from Dr. Parent to support the Commission's 
finding and conclusion that the accident on 18 November 1999 caused 
Konrady's disability. When asked if the changes he observed in her 
knee after November 1999 are more often associated with trauma or 
with general degeneration, Dr. Parent stated, "Oh, I think they're-her 
trauma." He also directly addressed the causation question: 

Q. Okay. Do you have an opinion satisfactory to yourself and to a 
reasonable degree of medical certainty as to whether the-the 
symptoms that you observed in November of 1999 and there- 
after were more likely than not caused by an accident that she 
described to you on November 18, 1999? 

A. Yes. I think that's the cause. 
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Q. Okay. And what's the basis for that opinion? 

A. The arthroscopy. 

Q. Okay. And specifically, if you would, just tell us briefly what 
those findings were that lead to your opinion that it was 
caused by trauma as opposed to-as opposed to anything else. 

A. Well, she had a very focal cartilaginous injury and those oc- 
cur from trauma. 

Dr. Parent's testimony thus provides competent medical evidence 
based on his physical examination sufficient to support the 
Commission's findings of fact regarding causation. 

[3] Finally, defendants argue that the Commission erred in not appor- 
tioning plaintiff's medical expenses and disability between the 
November 1999 incident and Konrady's previous ACL tear. This 
argument was not the subject of any assignment of error and, there- 
fore, is not properly before us. 

In any event, although apportionment may be appropriate when a 
work-related and a non-compensable condition combine to cause dis- 
ability, an employee may receive "full compensation for total disabil- 
ity without apportionment when the nature of the employee's total 
disability makes any attempt at apportionment between work-related 
and non-work-related causes speculative." Errante v. Cumberland 
County Solid Waste Mgmt., 106 N.C. App. 114, 119, 415 S.E.2d 583, 
586 (1992).l The Commission may also decline to apportion when the 
record lacks evidence attributing a percentage of the employee's total 
incapacity to her compensable injury. Counts v. Black & Decker 
Corp., 121 N.C. App. 387, 390-91, 465 S.E.2d 343, 346, disc. reviezu 
denied, 343 N.C. 305, 471 S.E.2d 68 (1996). 

Defendants have pointed to no evidence in the record that allo- 
cates the medical expenses or the degree of temporary disability 
between the two conditions. Dr. Parent's testimony indicates that the 
surgery was performed to diagnose and repair the knee injury attrib- 

1.  Plaintiff correctly contends that apportionment is not appropriate when a 
work-related condition aggravates or accelerates a non-work-related condition. Id. 
Our review o f  the record does not, however, reveal any evidence that Konrady's 
temporary disability was the result o f  an aggravation o f  a prior condition rather than a 
new condition. 
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utable to the 18 November 1999 accident and that the ACL recon- 
struction was simply done at the same time. Plaintiff testified, "I 
decided that since I was going to have the cartilage damage repaired, 
that I might as well go on and have a ligament replacement while he 
was in there." With respect to the disability, Dr. Parent testified that 
he would expect the recovery time for surgery to repair cartilage 
damage and surgery for ACL reconstruction to be "about the same, 
depending on the person" and there was "[plrobably not" any increase 
in the recovery time. Because of the lack of evidence of how the 
expenses or disability should be allocated, the Commission was not 
required to apportion. 

Affirmed. 

Judges McGEE and BRYANT concur. 

STATE O F  NORTH CAROLINA r. DANIEL DELANE COOK, DEFENDANT 

NO. COA02-1582 

(Filed 3 August 2004) 

1. Embezzlement- sufficiency o f  evidence-age 
Evidence that the restaurant from which defendant allegedly 

embezzled money did not hire anyone under 16 years of age was 
sufficient for the jury to infer that defendant was 16 on the date 
of the offense. The trial court correctly denied defendant's 
motion to dismiss for insufficient evidence and his request for a 
jury instruction on age. 

2. Evidence- prior crimes or bad acts-introduced by State 
t o  attack credibility 

The trial court erred in an embezzlement prosecution by 
allowing the State to introduce evidence of a prior incident of 
embezzlement for which a charge was dismissed under a deferred 
prosecution agreement where the sole purpose was to attack 
defendant's credibility. The distinctions between N.C.G.S. § 8C-1, 
Rule 404(b) and Rule 609 may not be blurred. 
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3. Evidence- prior bad act erroneously admitted- 
prejudicial 

There was prejudice in the erroneous introduction of a prior 
embezzlement in an embezzlement prosecution because the evi- 

, dence against defendant was not overwhelming and the result 
hinged on the jury's assessment of defendant's credibility. 

Appeal by defendant from judgment entered 27 June 2002 by 
Judge Richard D. Boner in Mecklenburg County Superior Court. 
Heard in the Court of Appeals 17 September 2003. 

Attorney General Roy Cooper, by J. Douglas Hill, Assistant 
Attorney General, for the State. 

Leslie C. Rawls for defendant-appellant. 

GEER, Judge. 

Defendant Daniel Delane Cook appeals from his conviction for 
embezzlement. He argues on appeal (I) that the trial court erred in 
denying his motion to dismiss for insufficient evidence that he was at 
least 16 years old; and (2) that the trial court erred by admitting evi- 
dence of a prior incident of embezzlement by defendant. We hold that 
the trial court properly denied defendant's motion to dismiss, but that 
the admission of evidence of a prior incident of embezzlement was 
prejudicial error. Defendant is, therefore, entitled to a new trial. 

Facts 

The State's evidence tended to show the following. In the summer 
of 2001, defendant was employed at a Wendy's restaurant in 
Charlotte. On 10 June 2001, defendant reported that someone had 
robbed the restaurant at gunpoint while he was working at the drive- 
through window. Ten days later, defendant reported that the same 
person had again robbed the drive-through window while he was 
working there, this time cutting defendant's forearm with a knife 
when he reached through the window to hand the robber the money. 

On the evening of 21 July 2001, defendant was operating the din- 
ing room cash register off and on from 6:00 p.m. until 10:OO p.m. At 
about 10:OO p.m., the manager of the Wendy's, Thomas Smith, asked 
defendant to stay a little later to close the restaurant. Smith locked 
the restaurant door and returned to his office. Approximately ten 
minutes later, when he came out of his office, Smith noticed that 
there was a line of people at the counter, but defendant was not at the 
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register. The shift supervisor told Smith that he did not know where 
defendant was. Smith waited on the customers in line, then went to 
look for defendant. One of the employees informed him that defend- 
ant had "booked out the back door," but when Smith looked out the 
back door he did not see defendant. He checked the time clock and 
verified that defendant had not clocked out. Smith then checked the 
register and lock box and found that $578.00 was missing. 

Smith called defendant's home and asked his mother to have him 
call the restaurant. Smith then called his general manager, who 
instructed him to call the police. A short time later, defendant called 
the general manager and reported that he had seen the perpetrator of 
the two recent robberies in the dining room of the restaurant, causing 
him to panic and flee the store. 

Defendant testified on his own behalf. He suggested that other 
employees could have taken the money, pointing out that when he 
began working on the register, it was not changed out and that the 
manager had taken over his cash drawer at least once. According to 
defendant, the restaurant had cameras trained on the register and he 
believed they worked. Defendant testified that after the manager 
locked the restaurant's doors (although there were 10 to 20 people 
still inside), he recognized one of the people as being the man who 
had cut him on 20 June 2001. He grabbed his clothes, ran out the back 
door, and left with a co-worker. When he called his mother a short 
time later, she told him about Smith's call. Defendant first called the 
manager to report what had happened and then called the police. He 
waited by the pay phone for the police to pick him up. 

Defendant was charged with three counts of embezzlement 
based on the 10 June, 20 June, and 21 July 2001 robberies of the 
Wendy's. The charges were consolidated for trial at the 25 June 2002 
session of Mecklenburg County Superior Court. On 27 June 2002, 
defendant was convicted of embezzlement arising from the 21 July 
2001 incident, but was acquitted of the two charges arising from the 
10 June and 20 June 2001 incidents. The trial judge sentenced defend- 
ant to six to eight months imprisonment, suspended the active sen- 
tence, placed defendant on 48 months supervised probation, and 
ordered him to pay restitution. 

[I] Defendant first contends that the trial court erred in denying his 
motion to dismiss for insufficient evidence, arguing only that the 
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State failed to present substantial evidence that defendant was 16 
years old or older. In ruling on a motion to dismiss for insufficient evi- 
dence, a trial court must determine whether the State has presented 
substantial evidence of each element of the offense. State v. Rupe, 
109 N.C. App. 601, 60'7, 428 S.E.2d 480, 485 (1993). Substantial evi- 
dence is such evidence that, when viewed in the light most favorable 
to the State, a reasonable mind would accept as sufficient to support 
a conclusion. Id. If the State has offered substantial evidence of each 
essential element of the crime charged, the defendant's motion must 
be denied. Id. at 608, 428 S.E.2d at 485. 

The crime of embezzlement is set out in N.C. Gen. Stat. $ 14-90 
(2003) (emphasis added): 

If any . . . agent, consignee, clerk, bailee or servant, except 
persons under  the age of 16 years . . . shall embezzle or fraudu- 
lently or knowingly and willfully misapply or convert to his own 
use, or shall take, make away with or secrete, with intent to 
embezzle or fraudulently or knowingly and willfully misapply or 
convert to his own use any money, . . . belonging to any other per- 
son or corporation, unincorporated association or organization 
which shall have come into his possession or under his care, he 
shall be guilty of a felony. 

Defendant claims that this statute makes age an essential element of 
the offense of embezzlement that must be proven by the State. The 
State, however, contends that age is an affirmative defense. 

Nearly a century ago, our Supreme Court held that age is an 
affirmative defense rather than an element of the offense: 

While the indictment must charge that the defendant was not an 
apprentice, nor under the age of 16 years, yet it is not an act con- 
stituting a part of the transaction which the State is called on to 
prove. It is a status, peculiarly within the knowledge of the 
defendant (like non-marriage in indictments for fornication 
and adultery), which though charged in the bill, if denied, is a 
defense to be shown by defendant. When the status of defendant, 
as being under a given age or married, by the terms of the statute 
would withdraw the defendant from responsibility, while the 
indictment must negative such status, the status is a defense in 
the nature of a confession and avoidance which must be shown 
by the defendant. The State is not called upon to prove negative 
averments of this nature. 
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State v. Blackley, 138 N.C. 620, 622, 50 S.E. 310, 311 (1905) (internal 
citations omitted), overruled on other grounds by State v. Batdorf, 
293 N.C. 486, 238 S.E.2d 497 (1977). Nevertheless, in more recent 
cases, this Court has included the age restriction when listing the ele- 
ments of embezzlement that must be proven by the State. See, e.g., 
State v. Britt, 87 N.C. App. 152, 153, 360 S.E.2d 291, 292 (1987), disc. 
review denied, 321 N.C. 475, 364 S.E.2d 924 (1988); State v. Melvin, 
86 N.C. App. 291,298,357 S.E.2d 379,384 (1987); State v. Pate, 40 N.C. 
App. 580, 583, 253 S.E.2d 266, 269, cert. denied, 297 N.C. 616, 257 
S.E.2d 222 (1979). 

We need not, however, resolve this apparent conflict in the law 
because the State in fact presented uncontroverted evidence that 
defendant was at least 16 years old. John Donaldson, the general man- 
ager of the Wendy's restaurant at which defendant worked, was asked 
about age requirements for employees. He stated: "They have to be 
minimum 16 years old. We don't hire below 16 years of age." Since 
this testimony was sufficient to allow the jury to infer that defendant 
was over the age of 16 on the date of the offense, the trial court did 
not err in denying defendant's motion to dismiss. For the same rea- 
son, we hold that the trial court did not err in denying defendant's 
motion to set aside the jury verdict. 

Defendant further argues that the trial court erred in denying his 
request for a jury instruction on age. A defendant is entitled to a 
requested jury instruction only when the instruction is "correct in 
itself and supported by evidence[.]" State v. Harvell, 334 N.C. 356, 
364,432 S.E.2d 125, 129 (1993). Here, the record contains no evidence 
suggesting defendant was under the age of 16, and, therefore, the trial 
court was not required to give the requested instruction. 

[2] Defendant has also assigned as error the trial court's admission 
into evidence of a prior incident of embezzlement by defendant as 
violating N.C.R. Evid. 404(b). Rule 404(b) of the North Carolina Rules 
of Evidence provides: 

Evidence of other crimes, wrongs, or acts is not admissible to 
prove the character of a person in order to show that he acted in 
conformity therewith. It may, however, be admissible for other 
purposes, such as proof of motive, opportunity, intent, prepara- 
tion, plan, knowledge, identity, or absence of mistake, entrap- 
ment or accident. 
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Rule 404(b) is "a clear general rule of inclusion of relevant evidence 
of other crimes, wrongs or acts by a defendant, subject to but one 
exception requiring its exclusion if its only probative value is to show 
that the defendant has the propensity or disposition to commit an 
offense of the nature of the crime charged." State v. Lloyd, 354 N.C. 
76, 88, 552 S.E.2d 596, 608 (2001) (internal quotation marks omitted; 
emphasis original). 

The trial court below allowed the State to present evidence dur- 
ing its case in chief that defendant previously embezzled money in 
January 2000 while employed as a baggerlcashier at a Bi-Lo grocery 
store in Charlotte. The Bi-Lo Regional Loss Prevention Specialist, 
Scott Goodwin, testified that he spoke to defendant while investigat- 
ing an incident regarding a bag containing $1,100.00 that was missing 
from the Eastway Drive Bi-Lo where defendant worked. Goodwin tes- 
tified that defendant admitted both verbally and in writing to taking 
the money for his personal use. Defendant's handwritten statement 
was admitted into evidence and read aloud by Goodwin. The State 
also called the investigating police officer, Paul B. Conner, who 
authenticated and read defendant's statement to him regarding the 
Bi-Lo embezzlement. 

According to the statements, defendant was bagging groceries 
at the Bi-Lo store. A cashier counted out the money in her register 
and separated it into two bags. She asked defendant to take both 
bags to the cash room. Defendant took one bag of money to the 
cash room, but put the other bag (containing $1,100.00) in a locker 
in the break room. He retrieved the bag when he finished work 
and took it home. Defendant was charged with embezzlement, 
but qualified for deferred prosecution. After he successfully com- 
pleted the requirements of the deferred prosecution, the charges 
were dismissed. 

During voir dire, the trial court found that the evidence "would go 
to the credibility of the Defendant's explanation for the missing 
money, would tend to negate his contention made to'his employer 
that the money was missing due to two robberies, and also due to his 
having to run from the restaurant out of fear." The court further found 
that the evidence was "more probative than prejudicial," as required 
by N.C.R. Evid. 403. The court admitted the evidence "for the limited 
purpose of contradicting the Defendant's explanations given on the 
three occasions for which he is being tried" and gave the following 
limiting instruction to the jury: 
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Members of the jury, this evidence would be admitted for 
the limited purpose, and you may consider it for this limited 
purpose only. 

That is, to the extent that you find that this evidence re- 
lates to the credibility of the explanations given by the Defend- 
ant to his employer on three occasions when money was found to 
be missing. 

You may not consider this evidence for any other purpose 
other than this limited purpose. That is, the extent you find it 
bears on the credibility of the Defendant's explanation which he 
gave to his employer in these cases. 

The State then argued in closing arguments: 

Now, we went over some evidence relating to an incident that 
occurred at Bi-Lo, the Bi-Lo located on Eastway back in 2000. 
And the Judge will tell you that he's not charged with that case 
today. The mere fact that that incident occurred does not in and 
of itself mean that the Defendant committed the embezzlement at 
Wendy's on June loth, June 20th, and July 21st. But you can look 
at what happened at Bi-Lo in 2000, and determine for yourself 
whether or not you want to believe the Defendant's story. . . . 
Now, like I said, we're not using that to try to say that he did this 
or that in and of itself proves he commited [sic] the acts at 
Wendy's, but you can consider that based on the fact that the 
Defendant did this at Bi-Los [sic] you can consider. . . . You can 
consider whether or not you want to believe the Defendant's 
story today. 

While the State argues that the trial court admitted the disputed 
evidence for a purpose other than showing defendant's propensity to 
commit embezzlement, we disagree. The sole purpose for admission 
of the evidence at trial was to attack defendant's credibility. If we 
were to allow evidence of prior bad acts to be admissible under Rule 
404(b) for purposes of challenging credibility, we would undermine 
the General Assembly's careful design regarding admission of charac- 
ter evidence. 

Rule 608(b) (emphasis added) provides that "[slpecific instances 
of the conduct of a witness, for the purpose of a t t ack ing  or support- 
i n g  h i s  credibili ty,  other than conviction of crime as provided 
in Rule 609, may not be proved by extrinsic evidence." Instead, if 
probative of truthfulness or untruthfulness, they may "be inquired 
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into on cross-examination of the witness[.]" Id. Rule 609(a) in 
turn permits admission of evidence of certain, specified convictions 
"[flor the purpose of attacking the credibility of a witness," only "if 
elicited from the witness or established by public record during 
cross-examination or thereafter." Under Rule 609, the State may not 
offer evidence of the details underlying the convictions apart from 
the name of the crime, the time and place of the conviction, and the 
punishment imposed. State v. Lynch, 334 N.C. 402, 409, 432 S.E.2d 
349, 352 (1993). 

By allowing the State to introduce extrinsic evidence during its 
case in chief of the details of a prior embezzlement in which the 
charges have been dismissed pursuant to a deferred prosecution 
agreement, the trial court allowed the State to circumvent the strict 
limitations of Rules 608 and 609. Our Supreme Court has already held 
that the distinctions between Rule 404(b) and Rule 609 may not be 
blurred. State v. Wilkerson, 356 N.C. 418, 418, 571 S.E.2d 583, 583, 
adopting per curiam, 148 N.C. App. 310, 318, 559 S.E.2d 5, 10 (2002) 
(Wynn, J., dissenting). Since Rules 608 and 609 specifically address 
the admissibility of prior bad acts to challenge a witness' credibility, 
Rule 404(b) should not be construed in a manner inconsistent with 
those rules. As our Supreme Court has stated, in construing the Rules 
of Civil Procedure: 

"Where there is one statute dealing with a subject in general 
and comprehensive terms, and another dealing with a part of the 
same subject in a more minute and definite way, the two should 
be read together and harmonized, if possible, with a view to giv- 
ing effect to a consistent legislative policy; but, to the extent of 
any necessary repugnancy between them, the special statute, or 
the one dealing with the common subject matter in a minute way, 
will prevail over the general statute, according to the authorities 
on the question, unless it appears that the legislature intended to 
make the general act controlling[.]" 

Thigpen v. Ngo, 355 N.C. 198,203,558 S.E.2d 162, 165-66 (2002) (quot- 
ing Nat'l Food Stores v. N.C. Bd. of Alcoholic Control, 268 N.C. 624, 
628-29, 151 S.E.2d 582, 586 (1966)). 

Nor is a reading that would find impeachment to be a proper pur- 
pose for admission of evidence under Rule 404(b) consistent with our 
Supreme Court's past explanations of the rule. Although Rule 404(b) 
is a rule of inclusion, our Supreme Court has held that evidence of 
other offenses is admissible only "so long as it is relevant to any fact 



638 I N  THE COURT OF APPEALS 

STATE v. COOK 

[16.5 N.C. App. 630 (2004)l 

or issue other than the character of the accused." State v. Weaver, 318 
N.C. 400, 403, 348 S.E.2d 791, 793 (1986). Phrased differently, Rule 
404(b) provides that proof of a person's character by evidence of 
prior bad acts "may properly be used as circumstantial proof of a con- 
troverted fact at trial (for instance, to prove motive, opportunity, 
intent, preparation, plan, knowledge, identity, etc.)." State v. Morgan, 
315 N.C. 626, 637, 340 S.E.2d 84, 91 (1986). Credibility relates only to 
"the character of the accused" and challenges to credibility do not 
amount to "circumstantial proof of a controverted fact." See 1 
Kenneth S. Broun, Brandis & Broun on North Carolinu Evidence 
4 97, at 299 & n.237 (6th ed. 2004) ("a person's character is only col- 
laterally in issue, . . . [i].e., where it is offered on the question of a 
witness's credibility"). 

Indeed, as offered here, in order for the jury to find that the prior 
embezzlement undercut the credibility of defendant's version of the 
facts, the jury would have to reason-as the State urged in closing 
argument-that if defendant embezzled money from a prior employer, 
then his claim that he did not embezzle money from Wendy's was 
unlikely to be true. This reasoning is precisely what Rule 404(b) pro- 
hibits. To allow otherwise inadmissible Rule 404(b) evidence to be 
admitted under the guise of challenging credibility would effectively 
erase the exclusionary portion of the rule. 

The State has not pointed to any other basis for admission of the 
evidence apart from credibility. We therefore hold that the trial court 
erred in admitting the disputed evidence pursuant to Rule 404(b). 

[3] Having concluded that the trial court erred in admitting the 
disputed evidence, we must determine whether the error was harm- 
less. Defendant bears the burden of demonstrating that "there is a 
reasonable possibility that, had the error in question not been com- 
mitted, a different result would have been reached at the trial[.]" N.C. 
Gen. Stat. # 15A-1443(a) (2003). Here, we cannot say with certainty 
that the admission of the evidence of the prior embezzlement was 
harmless. The evidence against defendant, in the absence of the 
Bi-Lo incident, was not overwhelming and the result hinged on the 
jury's assessment of his credibility. It is significant to this analysis 
that the jury acquitted defendant of the two counts of embezzlen~ent 
arising from the 10 June 2001 and 20 June 2001 incidents. State v. 
McMillun, 55 N.C. App. 25, 33, 284 S.E.2d 526, 531 (1981) (fact that 
jury acquitted defendant of one of the charges "takes on added sig- 
nificance" when determining whether error as to second charge was 
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harmless). We conclude that the error was not harmless, and, as a 
result, the admission of the disputed evidence constituted prejudicial 
error requiring a new trial. 

New trial. 

Chief Judge MARTIN and Judge BRYANT concur. 

EASTWAY WRECKER SERVICE, INC., PLAINTIFF-APPELLANT V. CITY OF CHARLOTTE, 
DEFENDANT-APPELLEE 

NO. COA03-399 

(Filed 3 August 2004) 

1. Civil Procedure- failure to state a claim-consideration 
of complaint's exhibits-not transformed into summary 
judgment 

A Rule 12(b)(6) motion was not transformed into a summary 
judgment motion by consideration of exhibits to the complaint 
which were expressly incorporated by reference. 

2. Quantum Meruit- government contract-sovereign 
immunity 

The trial court did not err by dismissing a quantum meruit 
claim against the City of Charlotte for failure to state a claim aris- 
ing from the provision of towing services. Although the trial court 
erred by dismissing the claim on the ground that it was precluded 
by express contract where plaintiff had alleged that the contract 
was invalid (plaintiff's claims are taken as true when ruling on a 
Rule 12(b)(6) motion), the dismissal was still appropriate 
because sovereign immunity bars quantum meruit claims against 
the State. Any suggestion in prior cases that sovereign immunity 
only bars quantum meruit claims arising from ultra vires con- 
tracts has been overruled. 

3. Fraud- negligent misrepresentation-failure to state a 
claim 

A claim for negligent misrepresentation against the City of 
Charlotte for a towing contract was properly dismissed for failure 
to state a claim where plaintiff did not allege that it was denied 
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the opportunity to investigate or that it could not have learned the 
facts by reasonable diligence. Moreover, the complaint estab- 
lishes that any reliance by plaintiff on representations by employ- 
ees of the City other than the City Manager was unjustified. 

Judge MCGEE dissenting. 

Appeal by plaintiff from order entered 6 January 2003 by Judge 
Albert Diaz in Superior Court, Mecklenburg County. Heard in the 
Court of Appeals 14 January 2004. 

The Odom Firm, PL.L.C., by T LaFontine Odom, Sr. and 
Thomas L. Odorn, Jr:, for plaipztiff-appellant. 

City Attorney's Office, by Senior Assistant City Attorney 
Cynthia White, for defendant-appellee. 

GEER, Judge. 

Plaintiff Eastway Wrecker Service, Inc. ("Eastway") appeals from 
an order dismissing its claims against defendant City of Charlotte 
based on quantum memit and negligent misrepresentation. We hold 
that the quantum meruit cause of action is barred by sovereign 
immunity while the negligent misrepresentation cause of action failed 
to include all the allegations necessary to state a claim for relief. We, 
therefore, affirm. 

Factual Background 

Plaintiff entered into an agreement with defendant providing 
that plaintiff would tow, store, and dispose of motor vehicles, as 
directed by the police, for a specified geographical area known as 
Zone C. Plaintiff was to pay defendant $2,000.00 annually for the 
right to service Zone C and agreed to various specifications and 
conditions regarding documentation, service hours, and storage facil- 
ities, as well as a fee schedule for services rendered and the sale of 
unclaimed motor vehicles. 

In a complaint filed 28 March 2002 and amended in August 2002, 
plaintiff alleged that defendant breached the agreement by failing to 
pay plaintiff for services provided under the agreement. In its 
amended complaint, plaintiff added alternative claims for (1) dam- 
ages in quantum memit for labor and materials supplied; (2) for 
negligent misrepresentation by defendant in connection with the 
agreement; and (3) breach of the covenant of good faith and fair 
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dealing. Defendant filed a motion to dismiss the alternative claims 
pursuant to Rule 12(b)(6). Following a hearing, the trial court entered 
an order on 6 January 2003 granting defendant's motion to dismiss as 
to plaintiff's quamtum meruit and negligent misrepresentation 
claims, but denying it as to the claim for breach of the implied 
covenant of good faith and fair dealing. As a result, plaintiff's claims 
for breach of contract and breach of the implied covenant of good 
faith and fair dealing remain pending. Plaintiff appeals from the 6 
January 2003 order. 

Discussion 

Because the trial court's order granting defendant's motion to 
dismiss did not dispose of all of plaintiff's claims against defendant, 
the order is interlocutory. DKH Corp. v. Rankin-Patterson Oil 
Co., 348 N.C. 583,684,500 S.E.2d 666,667 (1998). The trial court, how- 
ever, included a certification that the dismissal of plaintiff's claims 
for quantum meruit and negligent misrepresentation was a "final 
judgment[] and dispositive as to these claims and there is no reason 
to delay an appeal." In an action with multiple parties or multiple 
claims, Rule 54(b) provides that "if the trial court enters a final 
judgment as to a party or a claim and certifies there is no just reason 
for delay, the judgment is immediately appealable." Id. at 585, 500 
S.E.2d at 668. We agree with the trial court that the dismissal order 
was properly certified under Rule 54(b) and, therefore, address the 
merits of plaintiff's appeal. 

[I] To determine if a complaint is sufficient to withstand a 
Rule 12(b)(6) motion to dismiss, the trial court must "ascertain 
'whether, as a matter of law, the allegations of the complaint, treated 
as true, are sufficient to state a claim upon which relief may be 
granted under some legal theory.' " Plummer v. Community Gen. 
Hosp. of Thomasville, Inc., 155 N.C. App. 574, 576, 573 S.E.2d 596, 
598 (2002) (quoting Shell Island IIomeowners Ass'n v. Tomlinson, 
134 N.C. App. 217, 225, 517 S.E.2d 406, 413 (1999)), disc. review 
denied, 357 N.C. 63, 579 S.E.2d 392 (2003). As an initial matter, we 
address the dissent's conclusion that the trial court considered mat- 
ters outside the pleadings, thereby converting the motion to dismiss 
into a motion for summary judgment under Rule 12(b): "If, on a 
motion asserting the defense numbered (6), to dismiss for failure of 
the pleading to state a claim upon which relief can be granted, mat- 
ters outside the pleading are presented to and not excluded by the 
court, the motion shall be treated as one for summary judgment and 
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disposed of as provided in Rule 56, and all parties shall be given rea- 
sonable opportunity to present all material made pertinent to such a 
motion by Rule 56." 

After carefully reviewing the record, it appears that the only doc- 
uments other than the pleadings that were before the trial court in 
connection with the motion to dismiss were the plaintiff's exhibits to 
the complaint. Since the exhibits to the complaint were expressly 
incorporated by reference in the complaint, they were properly con- 
sidered in connection with the motion to dismiss as part of the plead- 
ings. See Oberlin Capital, L.P v. Slavin, 147 N.C. App. 52, 60-61, 554 
S.E.2d 840, 847 (2001) ("Here, the loan agreement is the subject of 
[plaintiff's] complaint and is specifically referred to in the complaint. 
Therefore, the trial court did not err in reviewing the loan agreement 
when ruling on the Rule 12(b)(6) motions."). 

Quantum Meruit 

[2] Plaintiff first contends that the trial court erred in dismissing 
its alternative claim for recovery in quantum memit on the grounds 
that such recovery was precluded by the existence of an express 
contract between the parties. While it is true that an express con- 
tract precludes recovery in quantum meruit, Paul L. Whitfield, PA.  
v. Gilchrist, 348 N.C. 39, 42, 497 S.E.2d 412, 414 (1998), it was 
improper for the trial court to assume the presence of an express 
contract in this case. Under Rule 8(a)(2) of the North Carolina Rules 
of Civil Procedure, plaintiff is entitled to seek alternative forms of 
relief. N.C. Gen. Stat. § 1A-1, Rule 8(a)(2) (2003) ("Relief in the alter- 
native or of several different types may be demanded."). Here, plain- 
tiff's alternative claim for relief in quantum meruit does not 
allege that a contract exists, but rather that the parties' contract is 
invalid because of defects in its formation and performance. When 
ruling on a Rule 12(b)(6) motion to dismiss, the trial court must only 
determine whether the plaintiff's allegations, if taken as true, support 
a claim upon which relief may be granted. Sutton v. Duke, 277 N.C. 
94, 98-99, 176 S.E.2d 161, 163 (1970); N.C. Gen. Stat. § 1A-1, Rule 
12(b)(6) (2003). If plaintiff's allegations in its alternative claim are 
accepted as true, no contract exists and quantum meruit is not 
precluded as a remedy per se. Accordingly, it was error for the trial 
court to dismiss plaintiff's alternative claim for recovery in quantum 
mermit on the ground that it was precluded by an express contract 
between the parties. 
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Nonetheless, dismissal of the quantum meruit claim was still 
appropriate because such a claim when brought against an arm of the 
State is barred by sovereign immunity. In North Carolina, the State 
waives sovereign immunity when it expressly enters into a valid con- 
tract. Smith v. State, 289 N.C. 303,320, 222 S.E.2d 412, 423-24 (1976). 
Sovereign immunity bars quantum meruit actions against the State, 
however, because the remedy of quantum meruit is based on an 
implied contract and an implied contract cannot support the infer- 
ence of an express waiver. Whitfield, 348 N.C. at 42, 497 S.E.2d at 415. 
Our Supreme Court held in Whitfield that "[a] contract implied in 
law-as opposed to an express valid contract-simply will not form a 
sufficient basis for a court to make a reasonable inference that the 
State has intended to waive its sovereign immunity." Id. at 45, 497 
S.E.2d at 416. 

This Court has since applied Whitfield and held: "[Olur 
Supreme Court declined to imply a contract in law in derogation of 
sovereign immunity to allow a party to recover under a theory of 
quantum meruit, and we decline to do so here." Data Gen. Coy?. v. 
County of Durham, 143 N.C. App. 97, 103, 545 S.E.2d 243,248 (2001). 
See also Moore v. N.C. Coop. Extension Sew., 146 N.C. App. 89, 93, 
552 S.E.2d 662, 665 (citation omitted) ("In Whitfield, the Supreme 
Court held that the State's waiver of sovereign immunity only applies 
to express contracts and that contracts implied in law, such as a claim 
in quantum meruit, are insufficient to constitute a waiver of the 
State's sovereign immunity."), disc. review denied, 354 N.C. 574, 559 
S.E.2d 180 (2001). Archer v. Rockingham County, 144 N.C. App. 550, 
557, 548 S.E.2d 788,792 (2001), disc. review denied, 355 N.C. 210, 559 
S.E.2d 796 (2002), relied upon by plaintiff, did not address a claim 
based on quantum meruit, but rather a claim arising out of a valid 
employment contract. It, therefore, did not-indeed could not-over- 
rule Whitfield. 

Plaintiff argues, however, that Whitfield's sovereign immunity bar 
only applies in cases where a contract fails because it is ultra vires. 
Plaintiff urges that if a contract fails for some other reason, such as a 
defect in formation, then sovereign immunity does not protect the 
State from quantum meruit claims. Indeed, certain cases decided 
prior to Whitfield support plaintiff's argument. See, e.g., Hawkins v. 
Town of Dallas, 229 N.C. 561, 564, 50 S.E.2d 561, 563 (1948); 
Rockingham Square Shopping Center, Inc. v. Town of Madison, 45 
N.C. App. 249, 254, 262 S.E.2d 705, 708 (1980). Further, Whitfield 
itself involved a contract that was invalid because it was ulta vires. 
Whitfield, 348 N.C. at 43-44, 497 S.E.2d at 415-16. 
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The language and reasoning of Whitfield does not, however, sup- 
port the continuing validity of such a distinction. The Supreme Court 
specifically held: 

[W]e will not first imply a contract in law where none exists in 
fact, then use that implication to support the further implication 
that the State has intentionally waived its sovereign immunity and 
consented to be sued for damages for breach of the contract it 
never entered in fact. Only when the State has in~plicitly waived 
sovereign immunity by expressly entering into a valid contract 
through an agent of the State expressly authorized by law to enter 
into such contract may a plaintiff proceed with a claim against 
the State upon the State's breach. 

Id. at 42-43, 497 S.E.2d at 415 (emphasis original). Without both an 
express contract and a valid contract, the State has not waived its 
sovereign immunity. This dual requirement necessarily precludes any 
recovery in quantum meru i t  against the State regardless of the rea- 
son why the alleged contract fails. To the extent prior cases suggested 
that sovereign immunity only bars q u a n t u m  merui t  claims where the 
alleged contract is ulta vires, they were overruled by Whitfield. 

Plaintiff's complaint also alleges that the City was engaged in a 
proprietary or ministerial act when entering into the contract at issue, 
arguably a basis for avoiding the sovereign immunity defense. The 
plaintiff has not, however, argued this theory on appeal and, there- 
fore, we do not reach that question. Plaintiff's claim based on quan- 
t u m  meru i t  is barred by sovereign immunity and dismissal was, for 
that reason, proper. 

Negligent Misre~resentation 

[3] Plaintiff has also appealed from the dismissal of its claim for neg- 
ligent misrepresentation. Plaintiff based its claim on (1) misrepresen- 
tations "in Item 4 of the Contract and Amendments that Eastway 
Wrecker shall be compensated per the attached fee schedule upon 
completion of the Contract[,]" (2) the City's payment of some towing 
and storage charges, (3) statements by employees within the course 
and scope of their employment regarding payment, and (4) the failure 
of the City to "respond with any denial that charges had not accrued 
or there were no amounts owing." 

The Supreme Court has held that "[tlhe tort of negligent misrep- 
resentation occurs when a party justifiably relies to his detriment on 
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information prepared without reasonable care by one who owed the 
relying party a duty of care." Rari tan River Steel Co. v. Chewy,  
Bekaert & Hollarzd, 322 N.C. 200, 206, 367 S.E.2d 609, 612 (1988). 
Plaintiff's claim could properly be dismissed by the trial court pur- 
suant to Rule 12(b)(6) if no law exists to support the claim, if the 
complaint fails to allege sufficient facts to assert a viable claim, or if 
the complaint alleges facts that will necessarily defeat the claim. 
Oberlin Capital, 147 N.C. App. at 61, 554 S.E.2d at 847. Here, the trial 
court properly dismissed the negligent n~isrepresentation claim for 
failure to allege all the required facts and because the complaint 
includes facts that necessarily defeat the claim. 

Plaintiff alleged in its complaint that "[dlefendant owed a duty of 
care to Eastway Wrecker to provide accurate information in the 
Contract and Amendments and other actions and omissions set forth 
above." Plaintiff further alleged that it "reasonably and justifiably 
relied upon the above misrepresentations to its detriment by entering 
into the Contract and Amendments to tow, store and dispose of ve- 
hicles for the Defendant from July 5, 1994 until October 31, 2001 and 
by actually towing, storing and disposing of the vehicles." 

It appears that plaintiff is at least in part alleging that the 
City failed to disclose the legal import of the contract or to prop- 
erly memorialize the parties' agreement. While it is questionable 
that such a contention, standing alone, could form a basis for a negli- 
gent misrepresentation claim, see International Hamester Credit 
C o w .  v. Bozuman, 69 N.C. App. 217, 220,316 S.E.2d 619, 621 (internal 
citations omitted) ("[a] person who executes a written instrument 
is ordinarily charged with knowledge of its contents, and may not 
base an action for fraud on ignorance of the legal effect of its provi- 
sions"), disc. review denied, 312 N.C.  493, 322 S.E.%d 556 (1984), the 
Court need not reach that question. This Court has held that if "the 
complaint fails to allege that [the plaintiff] was denied the opportu- 
nity to investigate or that [the plaintiff] could not have learned the 
true facts by exercise of reasonable diligence, the con~plaint fails to 
state causes of action for fraudulent concealment and negligent mis- 
representation." Oberlin Capital, 147 N.C. App. at 60, 5<4 k ~ . 2 d  at 
847. See also Hudson-Cole Deu. Corp. v. Beemer, 132 N.C. App. 341, 
346, 511 S.E.2d 309, 313 (1999) ("[Wlhen the party relying on the false 
or misleading representation could have discovered the truth upon 
inquiry, the complaint must allege that he was denied the opportunity 
to investigate or that he could not have learned the true facts by 
exercise of reasonable diligence."). Because plaintiff's complaint fails 
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to include this required allegation, it fails to state a claim for negli- 
gent misrepresentation. 

Further, to the extent the complaint based its cause of action on 
representations by employees of the City regarding the contract and 
the amendments, the complaint establishes that any reliance by plain- 
tiff was unjustified. The original contract states: 

This contract together with the Invitation to Bid and, Instructions 
to Bidder, and the Bid Continuation Sheet-Specifications and 
Special Conditions constitutes the entire agreement between the 
City and the Contractor on this subject and its acceptance by the 
City Manager of the City, and no one i s  authorized to vary  same  
unless the proposed subst i tu t ion or  variat ions  are brought 
before the C i t y  Manager. 

(Emphasis added.) Each of the amendments to the contract, extend- 
ing the term of the agreement, specifically provided that the terms of 
the original contract "shall remain in force and effect." As a result 
of these provisions, plaintiff was not entitled to rely upon state- 
ments of City personnel, other than the City Manager, regarding a 
variation of the terms of the contract. Since the contract and the 
amendments were incorporated by reference in the complaint, the 
complaint discloses facts that necessarily defeat plaintiff's claim. See 
Oberlin Capital, 147 N.C.  App. at 61, 554 S.E.2d at 847 (language of 
loan agreement established that any reliance was not reasonable and, 
therefore, "the trial court did not err in dismissing the claim for neg- 
ligence"). The trial court thus properly granted the motion to dismiss 
the negligent misrepresentation claim. 

Affirmed. 

Judge HUNTER concurs. 

Judge McGEE dissents in a separate opinion. 

McGEE, Judge, dissenting. 

I respectf~~lly dissent from the majority opinion for the following 
reasons. To determine if a complaint is sufficient to withstand a 
motion to dismiss pursuant to N.C. Gen. Stat. $ 1A-1, Rule 12(b)(6) 
(2003), the trial court must "ascertain 'whether, as a matter of law, the 
allegations of the complaint, treated as true, are sufficient to state a 
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claim upon which relief may be granted under some legal theory.' " 
Plummer v. Community Gen. Hosp. of Thomasville, Inc., 155 N.C. 
App. 574, 576, 573 S.E.2d 596, 598 (2002) (citation omitted), disc. 
review denied, 357 N.C. 63, 579 S.E.2d 392 (2003). "When considering 
a 12(b)(6) motion to dismiss, the trial court need only look to the face 
of the complaint to determine whether it reveals an insurmountable 
bar to plaintiff's recovery." Locus v. Fayetteville State University, 
102 N.C. App. 522, 527, 402 S.E.Bd 862, 866 (1991). 

The sole purpose of a motion pursuant to N.C.G.S. # 1A-1, Rule 
12(b)(6) is "to test the legal sufficiency of the pleading against 
which [the motion] is directed." Axzolino v. Dindelder, 71 N.C. App. 
289, 295, 322 S.E.2d 567, 573 (1984), rev'd. i n  part and aff%l. i n  
part, 315 N.C. 103, 377 S.E.2d 528 (1985), cert. denied, 479 U.S. 835, 
93 L. Ed. 2d 75 (1986). Where a defendant asserts, pursuant to Rule 
12(b)(6), that a plaintiff's complaint has failed to state a claim for 
which relief is available and where the trial court considers 

matters outside the pleading. . . [which were] not excluded by the 
court, the motion shall be treated as one for summary judgment 
and disposed of as provided by Rule 56, and all parties shall be 
given reasonable opportunity to present all material made perti- 
nent to such a motion by Rule 56. 

N.C.G.S. 9 1A-1, Rule 12(b). 

In the case before this Court, the trial court stated in its order dis- 
missing plaintiff's claims under Rule 12(b)(6), that it "considered the 
pleadings, the Motion to Dismiss, the Motion to Reconsider Andlor 
Amend, Plaintiff's Request to Certify, the arguments of the parties and 
the applicable law." Defendant's motion was directed solely at plain- 
tiff's complaint and for the trial court to consider other pleadings is 
contrary to the function of Rule 12(b)(6). Based on the trial court's 
order, I conclude the trial court considered matters in addition to the 
allegations in the complaint and defendant's motion to dismiss was 
thereby converted into one for summary judgment. N.C.G.S. 9 1A-1, 
Rule 12(b). 

Plaintiff was not provided, upon conversion of the motion from 
a 12(b)(6) motion to a summary judgment motion, a "reasonable 
opportunity to present all material made pertinent to such a mo- 
tion by Rule 56." N.C.G.S. 8 1A-1, Rule 12(b). Because plaintiff 
was not afforded a reasonable opportunity to oppose the summary 
judgment motion, as in Locus, 1 would remand the case to the trial 
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court in order that plaintiff be permitted to present evidence in 
opposition to the motion for summary judgment. Locus, 102 N.C. App. 
at 528, 402 S.E.2d at 866. 

STATE OF NORTH CAROLINA !. JOSEPH ALOYSIUS DYSON, I1 

No. COA03-1046 

(Filed 3 August 2004) 

1. Evidence- testimony-child protective services worker- 
sexual assault-corroboration 

The trial court did not commit plain error in a first-degree 
sexual offense case by admitting testimony of a child protective 
services worker regarding statements made to her by the child 
victim, because: (1) while the witness's testimony went beyond 
the single act of oral sex to which the child victim testified, the 
witness's testimony did not depart from the child's testimony that 
oral sex occurred between defendant and the victim thus corrob- 
orating the testimony although there was some variation; and (2) 
defendant is unable to show error such that the jury probably 
would have reached a different result absent the alleged error. 

2. Evidence- hearsay-opinion testimony-plain error 
analysis 

The trial court did not commit plain error in a first-degree 
sexual offense case by admitting hearsay and opinion testimony 
of a witness who had not been qualified as an expert, because: (1) 
when admitted without objection, otherwise inadmissible 
hearsay may be considered with all the other evidence and given 
such evidentiary value as it may possess; (2) the pertinent testi- 
mony was too vague to amount to opinion testimony; and (3) nei- 
ther of the witness's pertinent statements would have prejudiced 
the jury and tilted the scales in favor of conviction. 

3. Sexual Offenses- first-degree sexual offense-failure to 
instruct on indecent liberties with a minor 

The trial court did not err in a first-degree sexual offense case 
by failing to instruct the jury as to indecent liberties with a minor, 
because: (I) indecent liberties with a minor is not a lesser- 
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included offense of a first-degree sex offense; and (2) the State's 
evidence supported each element of first-degree sex offense. 

4. Evidence- prior crimes or bad acts-sexual act with 
minor-motive-intent-common plan 

The trial court did not abuse its discretion in a first-degree 
sexual offense case by admitting testimony concerning a prior 
sexual act committed by defendant with another minor, be- 
cause: (1) the lapse of time of eleven years between the prior acts 
and the acts in this case does not sufficiently diminish the simi- 
larities between the acts; (2) remoteness is less significant 
when the prior conduct is used to show intent, motive, knowl- 
edge, or lack of accident, and the State introduced evidence of 
defendant performing oral sex on a nine-year-old boy to show 
defendant's intent, motive, and common plan since both acts 
involved oral sex with young children eight and nine years old; 
and (4) the trial court applied the appropriate balancing test of 
N.C.G.S. 3 8C-1, Rule 403, and the probative value outweighed any 
prejudicial effect. 

5. Constitutional Law- effective assistance of counsel-fail- 
ure to object-failure to request instruction 

Defendant did not receive ineffective assistance of counsel in 
a first-degree sex offense case based on his attorney's failure to 
object to certain testimony and failure to request a jury instruc- 
tion on a lesser-included offense, because: (1) defendant could 
not have been prejudiced by failure to object to the pertinent tes- 
timony when the Court of Appeals already determined based on 
plain error review that the trial court did not err by admitting the 
challenged testimony; and (2) indecent liberties with a minor is 
not a lesser-included offense of a first-degree sexual offense, and 
contrary to defendant's contentions, defense counsel did request 
this jury instruction. 

Appeal by defendant from judgment dated 29 April 2003 by Judge 
A. Moses Massey in Moore County Superior Court. Heard in the Court 
of Appeals 28 April 2004. 

Attorney General Roy Cooper, by Assistant Attorney General 
Sue  I: Little, for the State. 

Bruce T. Cunningham, Jr. for defendant-appellant. 
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BRYANT, Judge. 

Joseph Aloysius Dyson, I1 (defendant) appeals a judgment dated 
29 April 2003 entered consistent with a jury verdict finding him guilty 
of first-degree sexual offense. 

The State's evidence at trial tended to show that eight-year-old 
A.H.' resided with her mother and siblings in South Carolina. During 
the summer of 2002, A.H. went to stay with her aunt in Pinebluff, 
North Carolina. Defendant occasionally spent the night at the home 
of A.H.'s aunt and usually slept in the living room. One night while 
A.H. slept in her aunt's room, defendant entered, awakened A.H., 
and "made [her] suck his thing." A.H.'s sisters, infant cousin and 
aunt remained asleep during the incident. The next day, A.H. tele- 
phoned her mother and said that "Joseph had been messing with her." 
When A.H.'s mother asked what she meant, A.H. replied that "he made 
[her] suck his thing." Several days later A.H. was interviewed by 
Tanyetta Felder (Felder), a Child Protective Services worker with 
Moore County Department of Social Services (DSS). A.H. told Felder 
defendant had "touched her private parts with his hand and then 
made her suck his thing," that it was defendant's "private part that he 
made her suck." 

The State also presented "other crimes" evidence which tended to 
show that more than 10 years previously, in October 1991, Kevin B. 
Motter (Detective Motter), with the Spring Lake Police Department, 
investigated an incident involving defendant. He took a statement 
from defendant who said that on 23 October 1991 he was in a park 
with friends when it began to rain and that he and a boy, who was 
nine or ten years old at the time, "ran to one of the dugouts from the 
baseball diamond." While sitting in the dugout, defendant "pulled [the 
boy's] pants down and began sucking his penis." 

Defendant presented no evidence at trial. 

On appeal, defendant raises four issues of whether the trial court 
erred by: (I) admitting testimony of a child protective services worker 
regarding statements made to her by the child victim; (11) admitting 
opinion testimony of a witness who had not been qualified as an 
expert; (111) not instructing the jury as to indecent liberties with a 
minor; and (IV) admitting testimony concerning a prior sexual act 
committed by defendant. Interspersed in some of defendant's argu- 

1 The victim's name has been reduced to initials for protection purposes 
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ments are claims of ineffective assistance of counsel, which are 
addressed in the last section of this opinion. 

[I] Defendant first argues it was plain error for the trial court 
to admit testimony from Felder regarding statements made to her 
by the child victim, A.H. We note that because defendant failed 
to object to the admission of this testimony, we must apply plain 
error review. 

"Plain error analysis is applied when our review of the entire 
record reveals . . . a fundamental error so prejudicial that justice can- 
not have been done." State v. Haselden, 357 N.C. 1,13,577 S.E.2d 594, 
602-03 (2003). "To prevail, the 'defendant must convince this Court 
not only that there was error, but that absent the error the jury prob- 
ably would have reached a different result.' " Id. (citation omitted). 
Plain error review is to be applied only to exceptional cases. State v. 
Walker, 316 N.C. 33, 39, 340 S.E.2d 80, 83 (1986). 

In the instant case, A.H. testified at trial that defendant had her 
perform oral sex on him on one occasion. Felder testified that A.H. 
told her that defendant "touched her private parts with his hand and 
then he made her suck his thing." Felder further stated A.H. told her 
"it was more than one time." Defendant contends Felder's statements 
did not corroborate A.H.'s testimony at trial, and it was plain error for 
the trial court to have allowed such testimony. 

Corroboration is "[tlhe process of persuading the trier of the 
facts that a witness is credible." 1 Henry Brandis, Jr., Brandis on 
North Carolina Evidence 9 49 (3d ed. 1988). Our Supreme Court has 
defined "corroborate" as "to strengthen; to add weight or credibility 
to a thing by additional and confirming facts or evidence." State v. 
Higginbottom, 312 N.C. 760,769,324 S.E.2d 834,840 (1985); see State 
v. Aguallo, 322 N.C. 818, 825, 370 S.E.2d 676, 679 (1988) (concluding 
testimony was corroborative if it tended to add weight or credibility 
to earlier testimony of witness); State v. Riddle, 316 N.C. 152,160,340 
S.E.2d 75, 79 (1986) (holding the trial court did not err in admitting 
testimony of protective services worker as corroborating evidence of 
testimony of victim). 

In State v. Lloyd, our Supreme Court further reiterated the 
principle that testimony which is offered to corroborate the testi- 
mony of another witness and which substantially does corroborate 
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the testimony is not rendered incompetent because there is 
some variation. 354 N.C. 76, 104, 552 S.E.2d 596, 617 (2001); see also 
State v. Beane, 146 N.C.  App. 220, 232, 552 S.E.2d 193, 201 (2001) 
(corroborative evidence need not mirror the testimony it seeks to 
corroborate, and may include new or additional information as long 
as the new information tends to strengthen or add credibility to the 
testimony it corroborates). 

While Felder's testimony went beyond the single act of oral sex 
to which A.H. testified, Felder's testimony did not depart from A.H.'s 
testimony that oral sex occurred between defendant and A.H. 
Therefore, while there was some variation, Felder's testimony was 
nonetheless corroborative of A.H.'s testimony and properly admitted 
for that purpose. 

Finally, defendant is unable to show error such that the jury prob- 
ably would have reached a different result absent the alleged error. 
Defendant was indicted, tried, and convicted of one count of first- 
degree sexual offense. A.H. testified defendant "made [her] suck his 
thing," and A.H.'s mother testified A.H. told her defendant "made 
[A.H.] suck his thing." Based on this evidence, defendant is unable to 
show plain error in the admission of Felder's testimony. This assign- 
ment of error is overruled. 

[2] Defendant next argues the trial court erred in admitting hearsay 
and opinion testimony by a witness not qualified as an expert. Again, 
we note defendant did not object at trial to the testimony he now 
challenges, and we therefore apply plain error analysis. 

"Hearsay is defined as a statement, other than the one made by 
the declarant while testifying at trial or hearing offered in evidence to 
prove the truth of the matter asserted." N.C. Gen. Stat. 5 8C-1, Rule 
801(c) (2003). "[Wlhen admitted without objection, otherwise inad- 
missible hearsay may be considered with all the other evidence and 
given such evidentiary value as it may possess." 1 Henry Brandis, Jr., 
Brandis  o n  North Carolina Evidence # 139 (3d ed. 1988). 

The following statement is the first of two made by Felder that 
defendant challenges as inadmissible opinion hearsay: 

When I received the report and information from-[wlhat 
[clounty is this? North Carolina. Let me make sure I give you the 
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right information that-of sexual abuse allegations against [A.H.] 
by Mr. Joseph Dyson. He was the perpetrator. 

When Felder stated, "[hle was the perpetrator," she was referring to 
defendant as the alleged perpetrator identified in the DSS report in 
order to differentiate this case from her other Moore County DSS 
cases. Felder was not testifying as an expert witness, nor did she 
state an opinion that defendant was in fact the perpetrator. 

Defendant also contends Felder was allowed to offer opinion tes- 
timony as to recommended treatment for A.H., without being quali- 
fied as an expert witness. Felder stated: 

They said that that was normal, you know, for [A.H.] to have, you 
know, some anger. And what they did with their recommenda- 
tions, they recommend that, you know, she undergo some type of 
therapy with mental health to deal with the sexual abuse. 

This testimony is too vague to amount to opinion testimony. The 
transcript reveals "they" refers to the facility that performed A.H.'s 
forensic evaluation. Defendant did not object to this testimony at 
trial, and on appeal, fails to demonstrate plain error in the admission 
of Felder's statement as to A.H.'s forensic evaluation. Moreover, we 
find neither of Felder's statements now challenged by defendant 
would have prejudiced the jury and "tilted the scales" in favor of con- 
viction. State v. Short, 322 N.C. 783, 790, 370 S.E.2d 351, 355 (1988). 
This assignment of error is overruled. 

[3] Defendant next argues the trial court erred by not instructing 
the jury as to indecent liberties with a minor. 

When defendant requested the trial court to instruct the jury 
on indecent liberties with a minor, the trial court refused to do 
so stating, 

C O ~ R T :  Crime against nature and indecent liberties are not 
lesser-included offenses of first- or second-degree sex- 
ual offenses, 303 North Carolina 507 and 309 North 
Carolina 224. . . . It would seem . . . in this case there's 
no conflicting evidence about the . . . second element, 
the age of the child. There's no conflicting evidence 
about the third element, the age of the victim. And it 
would seem that there's no-it's an issue of credibility 
as to whether fellatio occurred or didn't occur . . . the 
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request to instruct on a lesser-included offense of tak- 
ing indecent liberties is denied. Any other requests? 

DEFENSE: NO, Your Honor. 

Our courts have clearly held that indecent liberties with a minor 
is not a lesser-included offense of a first-degree sex offense. State 
v. Williams, 303 N.C. 507, 513, 279 S.E.2d 592, 596 (1981); State v. 
Ludlum, 303 N.C. 666, 674, 281 S.E.2d 159, 164 (1981); State 
v. Ramseur, 112 N.C. App. 429, 436, 435 S.E.2d 837, 841 (1993). 

In determining when a lesser-included offense instruction is 
required, our Supreme Court held in State v. Millsaps, 356 N.C. 556, 
572 S.E.2d 767 (2002) that: 

Under North Carolina and federal law a lesser included of- 
fense instruction is required if the evidence "would permit a jury 
rationally to find [defendant] guilty of the lesser offense and 
acquit him of the greater." State v. Strickland, 307 N.C. 274, 286, 
298 S.E.2d 645, 654, quoting Beck v. Alabama, 447 U.S. 625, 635, 
65 L. Ed. 2d 392, 401, 100 S. Ct. 2382 (1980). The test is whether 
there "is the presence, or absence, of any evidence in the record 
which might convince a rational trier of fact to convict the 
defendant of a less grievous offense." State v. Wright, 304 N.C. 
349,351, 283 S.E.2d 502, 503 (1981). Where the State's evidence is 
positive as to each element of the offense charged and there is no 
contradictory evidence relating to any element, no instruction on 
a lesser included offense is required. State v. Peacock, 313 N.C. 
554, 330 S.E.2d 190 (1985). 

Id. at 562, 572 S.E.2d at 772. 

The trial court in the instant case examined the lack of conflict in 
the evidence as to all but one element (fellatio) in determining 
whether or not to instruct the jury on indecent liberties with a minor. 
Defendant argues that some of the State's evidence supported a lesser 
charge of indecent liberties; however the State's evidence supported 
each and every element of a first-degree sex offense without contra- 
diction. Because neither the victim's nor defendant's age were in dis- 
pute, the only question for the jury to decide was whether defendant 
engaged in fellatio, a first-degree sexual offense, with the victim. 
Because indecent liberties with a minor is not a lesser-included 
offense of first-degree sexual offense and the State's evidence sup- 
ported each element of first-degree sex offense, the trial court did not 
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err by failing to instruct the jury on indecent liberties with a minor. 
This assignment of error is overruled. 

[4] Defendant next argues the trial court erred in admitting the 
testimony of Detective Motter concerning a prior sexual act com- 
mitted by defendant. 

The State called Detective Motter as a witness on voir dire con- 
cerning a 1991 signed statement defendant made to the police where 
defendant, then seventeen years old, admitted performing oral sex on 
a nine-year-old boy. The State introduced evidence of the prior sexual 
act to show defendant's intent, motive, and common plan, since both 
acts involved oral sex with young children, eight and nine years old. 
Defendant objected to the admission of Detective Motter's statement 
and asserted the prejudicial effect of the evidence outweighed its pro- 
bative value. The trial court overruled defendant's objection citing 
North Carolina Rules of Evidence 404(b) and 403, and summarized 
for the record: 

I just wish to make it clear that the court applied . . . the bal- 
ancing test of Rule 403 and determines, based on the fact that 
the offense that occurred previously involved a child of the age 
of eight or nine, that the offense involved fellatio, that the 
offense involved the defendant seeking out-being alone with 
the child, conscious of his presence, and other similarities, 
and applying the balancing test required by 403 has determined 
that the evidence is more probative than prejudicial, that the evi- 
dence is not unfairly prejudicial, and therefore ruled as the 
[clourt has ruled. 

While the period of elapsed time since the prior sexual acts is 
an important part of the Rule 403 balancing process, and the pas- 
sage of time may "slowly erode commonalities" between the prior 
acts and the acts currently charged, the lapse of time in this case does 
not sufficiently diminish the similarities between the acts. State v. 
Frazier, 121 N.C. App. 1, 11, 464 S.E.2d 490, 495 (1995); State v. 
Blackwell, 133 N.C. App. 31, 36, 514 S.E.2d 116, 120 (evidence of 
prior similar sex offenses which occurred ten and seven years 
earlier were not too remote in time), cert. denied, 350 N.C. 595, 537 
S.E.2d 483 (1999); see also State v. Roberson, 93 N.C. App. 83, 85, 
376 S.E.2d 486, 487-88 (1989) (involving nearly a five-year lapse of 
time between sexual acts). Furthermore, "remoteness is less sig- 
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nificant when the prior conduct is used to show intent, motive, 
knowledge, or lack of accident." State u. Hipps, 348 N.C. 377,405,501 
S.E.2d 625, 642 (1998). 

In the instant case, eight-year-old A.H. testified defendant 
made her perform oral sex on him in a bedroom where others were 
asleep. Detective Motter testified defendant admitted to engaging in 
oral sex with a nine-year-old child victim in 1991 when they were 
alone. While these events occurred eleven years apart, Detective 
Motter's testimony was introduced to show defendant's motive and 
opportunity in engaging in oral sex with A.H. Because the record 
clearly indicates the trial court applied the appropriate balancing test 
of N.C. Gen. Stat. # 8C-1, Rule 403 in deciding whether to admit 
Officer Motter's testimony, and because the probative value out- 
weighed the prejudicial effect, we conclude the trial court did not 
abuse its discretion by admitting the evidence of defendant's prior 
sexual act. See State v. Beckham, 145 N.C. App. 119, 124, 550 S.E.2d 
231, 235 (2001) (acts of masturbation in front of a male and female 
child admissible in case alleging rape of a female child). This assign- 
ment of error is overruled. 

I?~effectiu~ Assistance of Counsel 

[5] Finally we note that in several of defendant's forgoing arguments 
he contends ineffective assistance of counsel prejudiced his right to 
a fair trial. Defendant alleges his counsel's failure to object to certain 
testimony and request a jury instruction on a lesser-included offense 
was erroneous and amounted to ineffective assistance of counsel. 

An error by counsel, even if professionally unreasonable, does 
not warrant setting aside the judgment of a criminal proceeding if 
the error had no effect on the judgment. The purpose of the Sixth 
Amendment guarantee of counsel is to ensure that a defendant 
has the assistance necessary to justify reliance on the outcome of 
the proceeding. Accordingly, any deficiencies in counsel's per- 
formance must be prejudicial to the defense in order to constitute 
ineffective assistance under the United States Constitution. 

Strickland v. Washington, 466 U.S. 668, 691, 80 L. Ed. 2d 674, 696 
(1984). 

A defendant claiming a denial of the right to effective assistance 
of counsel is held to a familiar two-part standard: 
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First, the defendant must show that counsel's performance was 
deficient. This requires showing that counsel made errors so seri- 
ous that counsel was not functioning as the "counsel" guaranteed 
the defendant by the Sixth Amendment. Second, the defendant 
must show that the deficient performance prejudiced the defense. 
This requires showing that counsel's errors were so serious as to 
deprive the defendant of a fair trial. 

State v. Braswell, 312 N.C. 553, 562, 324 S.E.2d 241, 248 (1985). Mere 
allegations surrounding matters of trial tactics, without more, are not 
sufficient to meet the test set forth in Strickland. State v. Piche, 102 
N.C. App. 630, 638, 403 S.E.2d 559, 564 (1991). "The defendant must 
show that there is a reasonable probability that, but for counsel's 
unprofessional errors, the result of the proceeding would have been 
different. A reasonable probability is a probability sufficient to under- 
mine confidence in the outcome." State v. Quick, 152 N.C. App. 220, 
566 S.E.2d 735 (2002). 

We have already determined based on plain error review that the 
trial court did not err in admitting the challenged testimony of child 
protective services worker Felder. Therefore, defendant's right to a 
fair trial could not have been prejudiced by his counsel's failure to 
object to Felder's testimony. 

Further, as previously discussed, the law is clear that indecent 
liberties with a minor is not a lesser-included offense of a first-degree 
sexual offense. Williams, 303 N.C. 507,279 S.E.2d 592. However, con- 
trary to defendant's contentions, the record reveals that defense 
counsel did request a jury instruction as to indecent liberties with a 
minor, which the trial court denied. 

Defendant has failed to meet his burden under Strickland with 
respect to his claim of ineffective assistance of counsel. Accordingly, 
we find no error. 

No error. 

Judges ELMORE and GEER concur. 
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STATE O F  NORTH CAROLINA v. WILLIAM CONRAD HALL 

NO. COA03-1235 

(Filed 3 August 2004) 

1. Kidnapping; Robbery- second-degree kidnapping-rob- 
bery with dangerous weapon-motion to dismiss-suffi- 
ciency of evidence-perpetrator of crime 

The trial court did not err by denying defendant's motion to 
dismiss the charges of robbery with a dangerous weapon and 
second-degree kidnapping even though defendant contends that 
there was insufficient evidence to show that defendant was the 
perpetrator of the crimes charged, because the evidence was 
sufficient taken as a whole to reveal that: (1) the robber wore 
a ski mask identical to the one seized from the residence of 
defendant's girlfriend; (2) one of the witnesses described the 
robber as having reddish-brown facial hair, and a detective 
described defendant as having a goatee and moustache; (3) a 
witness testified the robber took over two thousand dollars 
mostly in twenty dollar bills during the 16 June robbery, that 
same night defendant gave his girlfriend one thousand dollars in 
twenty dollar bills, and defendant offered different explanations 
for the source of the cash; (4) defendant was observed at a bowl- 
ing alley located directly across from the convenience store 
where the robbery occurred several hours after the 2 June rob- 
bery; (5) detectives seized a BB gun and dark blue jumpsuit 
belonging to defendant, both of which were consistent with 
descriptions by witnesses of the gun and clothing used by the rob- 
ber; and (6) defendant offered no evidence or innocent explana- 
tion for his actions at trial. 

2. Robbery- dangerous weapon-BB gun 
The trial court did not err by denying defendant's motion to 

dismiss the charges of robbery with a dangerous weapon even 
though defendant contends that the BB gun used in the robberies 
could not be considered a dangerous weapon, because: (I) where 
the instrument according to the manner of its use or the part of 
the body at which the blow is aimed may be likely to endanger the 
lives of the victims, its alleged deadly character is one of fact to 
be determined by the jury; and (2) the evidence showed that 
defendant committed the robberies by placing a BB gun directly 
into the backs of the store clerks, defendant pointed the BB gun 
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directly at another person's face at a distance of only six to 
eight inches, and a detective testified that based on his testing 
that the gun was capable of denting a quarter-inch piece of cedar 
plywood at distances up to two feet. 

3. Kidnapping- second-degree-motion to dismiss-suffi- 
ciency of evidence-restraint 

The trial court did not err by denying defendant's motion to 
dismiss the charges of second-degree kidnapping even though 
defendant alleges there was insufficient evidence of restraint sep- 
arate and apart from that inherent in the robberies, because: (1) 
defendant restrained two store employees at gunpoint in order to 
coerce fellow employees to hand defendant the money, and such 
restraint was unnecessary to the armed robberies when defend- 
ant could have accomplished the robberies by directly approach- 
ing the other employees; (2) one of the restrained employees was 
actually outside the store when defendant approached him and 
forced him to move inside the store; and (3) the other restrained 
employee was occupied at the rear of the store, while another 
employee was in the store office at the computer register. 

Appeal by defendant from judgments entered 28 February 2002 
by Judge J. Richard Parker in Superior Court, Dare County. Heard in 
the Court of Appeals 8 June 2004. 

Attorney General Roy Cooper, by Assistant Attorney General 
Allison S. Corum, for the State. 

Sue Genrich Berry for defendant appellant. 

WYNN, Judge. 

Defendant William Conrad Hall appeals from judgments of the 
trial court entered upon jury verdicts finding him guilty of two counts 
of robbery with a dangerous weapon and two counts of second- 
degree kidnapping. Defendant contends the State presented insuffi- 
cient evidence to convict him of these crimes, and the trial court 
therefore erred in denying his motions to dismiss the charges. For the 
reasons hereafter stated, we find no error by the trial court. 

The evidence before the trial court tended to show that on the 
evening of 2 June 2002, Marvin McNeal Shultz and Kimberly Joan 
Voltz were working at "The Brew Thru," a "drive-through convenience 
store" located in Nags Head, North Carolina. Shultz was stocking sup- 
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plies in the refrigerated units at the rear of the store when he felt an 
object touch his back and he heard a voice say, "[Glive me all your 
money or I will kill you." Shultz turned and saw a man wearing dark 
clothing and a dark ski mask. Shultz described the man as being 
Caucasian and approximately five feet, eleven inches in height, car- 
rying a dark-colored pistol with a clip. Shultz raised his hands, and 
the man guided him with one hand on his shoulder and the gun at his 
back toward the store office approximately thirty feet away, where 
Voltz was inside counting money at the computer register. As they 
approached her, Shultz called her name, and Voltz turned to face 
them. The intruder told Voltz, "Give me all the money or I will shoot 
him." Voltz asked whether the man was serious, whereupon he 
pointed the gun at her face and said, "[Dlon't get hurt over somebody 
else's money." Voltz testified the gun was approximately six to eight 
inches from her face. Voltz immediately turned back to the register 
and removed approximately $637.00 from the drawer, which the man 
instructed her to place directly in his hand. The robber departed, and 
Voltz and Shultz summoned law enforcement. 

Voltz confirmed the robber was Caucasian, and that he spoke 
with a southern American accent. The gun was "a thin blackish 
gray" and appeared to be semi-automatic. Both Voltz and Shultz 
identified State's Exhibit 9, a handgun, and State's Exhibit 10, a 
ski mask, as being consistent with the gun and the ski mask used 
by the robber. 

Rex Meads testified he spoke with Defendant shortly before mid- 
night on the evening of 2 June 2002 at a bowling alley located directly 
across from "The Brew-Thru." Meads testified the convenience store 
was between four to six hundred yards from the bowling alley. 

Robert Ferguson gave further testimony for the State. Ferguson 
testified he was working at "The Brew Thru" on the evening of 16 
June 2002, when a man approached him from behind and placed 
against his back an object Ferguson assumed was a gun. Ferguson 
was loading supplies onto a cart from a shed located behind the store 
at the time. The man, who wore a dark ski mask and dark clothing, 
told Ferguson, "[Jlust take me to the money and you're not going to 
get hurt." The man then marched Ferguson approximately 128 feet to 
the convenience store entrance and inside to the store cash register, 
where store employee Alexandra Brindle was counting out the money 
contained in the cash drawer. Upon the demand of the robber, Brindle 
gave him approximately $2000.00 in mostly twenty dollar bills. After 
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ordering Ferguson and Brindle to lie on the floor, the man departed. 
Brindle described the robber as having reddish-brown facial hair, 
from what she could observe from the mouth opening in the ski 
mask. According to Brindle, the gun was "all black with like a semi- 
automatic pistol." Brindle identified State's Exhibit 9, the handgun, 
and State's Exhibit 10, the ski mask, as being very similar to the ones 
used in the robbery. 

Heather Scott testified she was a friend of Defendant's during the 
summer of 2002. Scott observed Defendant with a black BB gun dur- 
ing June of 2002, and identified State's Exhibit 9 as being consistent 
with the BB gun used by Defendant. On 17 June 2002, Defendant vis- 
ited Scott at her residence with "a wad of money." Defendant told 
Scott he had given some money to Kimberly Stallings, his girlfriend. 
When Scott asked Defendant where he had gotten the money, he 
replied that he had "robbed a businessman." 

Kimberly Stallings testified she dated Defendant during the sum- 
mer of 2002, and that he occasionally stayed at her residence and 
drove her vehicle while he was looking for another place to live. 
Stallings identified State's Exhibit 9 as the BB gun Defendant kept at 
her house. On the evening of 2 June 2002, Stallings left her five-year- 
old son in Defendant's care while she went to work. Defendant, how- 
ever, telephoned Elaine Hill, a close friend to Stallings who regularly 
cared for her son, and asked whether Stalling's son could stay with 
her for an hour. Defendant explained that "he had to go out and con- 
tact some people about getting some side jobs. . . . because he needed 
to get some money." Defendant did not return, however, after drop- 
ping Stalling's son off with Hill. Defendant called Hill between 10:45 
and 11:30 p.m. and told her that "things had gone a little longer than 
he thought" and asked Hill to keep the boy overnight. Hill expressed 
concern to Stallings the next day over the fact that her son had been 
"kind of excited" because Defendant had his BB gun in the car. 

On the evening of 16 June 2002, Stallings and her son dined at a 
restaurant with a friend and returned home at approximately 10:OO 
p.m. Stallings left her vehicle at home during this time. Defendant was 
at the residence when they arrived. After putting her son to bed, 
Stallings asked Defendant to drive to a store to purchase beer. When 
he returned from the store, Defendant gave Stallings one thousand 
dollars in twenty dollar bills. Stallings noticed that Defendant's 
fingernails were extremely dirty. Defendant explained that he had 
"dug the money up out of a drug dealer's yard." 
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Stallings deposited the money Defendant gave her into her bank 
account the following day. When Stallings learned of the "Brew Thru" 
robbery through a pamphlet posted at the restaurant where she 
worked, Defendant immediately "popped in [her] mind." Stallings 
attempted to call the telephone number listed on the pamphlet, but 
gave up because she "never got through." On 18 June 2002, Defendant 
moved out of Stalling's residence at her request. Stallings stated she 
"had been trying for a while to get [Defendant] to find somewhere 
else to go." After he left, Stallings bought new locks for her doors. As 
she was having the locks installed, two detectives arrived and told her 
they were looking for Defendant. Stallings asked them whether their 
presence "had anything to do with the Brew Thru thing" and gave 
them permission to search her residence and her vehicle. The detec- 
tives found Defendant's BB gun and a ski mask which Stallings testi- 
fied did not belong to her or her son. The detectives also found a dark 
blue jumpsuit belonging to Defendant in Stalling's vehicle. After he 
was arrested, Defendant called Stallings from jail and told her he was 
a drug dealer and had buried the money himself. 

Detective Christopher Montgomery of the Nags Head Police 
Department testified that the weapon seized from Stalling's residence 
was a 177 caliber BB gun, and that it was functional based on tests he 
performed. Detective Montgomery explained that he had fired the 
gun into a piece of cedar plywood from distances of six, twelve and 
twenty-four inches, and that the BB pellet made a dent in the wood 
each time. The muzzle of the gun contained scratches consistent with 
a description of the weapon given to Detective Montgomery by 
Brindle. Detective Montgomery arrested Defendant on 18 June 2002. 
He stated that Defendant's appearance during trial was substantially 
the same as it was at the time of his arrest, and noted that Defendant 
wore a goatee and moustache. 

Defendant presented evidence by Stallings, who testified that 
when she saw Defendant at her residence on 18 June 2002, his eye 
was bruised and red in one corner, he had a cut above one eye, and it 
appeared to her that he had been hit with something. 

At the close of the evidence, the trial court denied Defendant's 
motion to dismiss the charges, and the jury returned verdicts finding 
Defendant guilty of two counts of robbery with a dangerous weapon 
and two counts of second-degree kidnapping. The trial court consoli- 
dated for judgment one count of robbery with a dangerous weapon 
and one count of second-degree kidnapping and sentenced Defendant 
to a minimum of 103 months' imprisonment and a maximum of 133 
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months, followed by an identical consolidated sentence for the 
remaining two charges. Defendant appealed. 

Defendant contends on appeal the trial court erred in denying 
his motion to dismiss, arguing the State presented insufficient evi- 
dence to show (1) he was the perpetrator of the offenses; (2) a dan- 
gerous weapon was used during the commission of the robberies; and 
(3) restraint separate from that inherent in the robberies such as to 
support the kidnapping charges. We find no error in the judgments of 
the trial court. 

Motion to Dismiss 

In determining whether to grant or deny a defendant's motion to 
dismiss on the ground of sufficiency of the evidence, the trial court 
must decide "whether there is substantial evidence of each essential 
element of the offense charged and of the defendant being the perpe- 
trator of the offense." State v. Crawford, 344 N.C. 65, 73, 472 S.E.2d 
920, 925 (1996). Substantial evidence is such relevant evidence that a 
reasonable mind might accept as adequate to support a conclusion. 
State v. Barden, 356 N.C. 316, 351, 572 S.E.2d 108, 131 (2002), cert. 
denied, 538 U.S. 1040, 155 L. Ed. 2d 1074 (2003). As to whether sub- 
stantial evidence exists, the question for the trial court is not one of 
weight, but of the sufficiency of the evidence. State v. Lucas, 353 N.C. 
568, 581, 548 S.E.2d 712, 721 (2001). In resolving this question, the 
trial court examines the evidence in the light most advantageous to 
the State, drawing all reasonable inferences from the evidence in 
favor of the State's case. State v. Hyatt, 355 N.C. 642, 665, 566 S.E.2d 
61, 76 (2002), cert. denied, 537 US. 1133, 154 L. Ed. 2d 823 (2003). 
Circumstantial evidence may withstand a motion to dismiss and sup- 
port a conviction even when the evidence does not rule out every 
hypothesis of innocence. Id. 

[I] Defendant contends the State presented insufficient evidence to 
show he committed the crimes charged in the instant case. Defendant 
directs this Court to conflicting testimony by victims of the armed 
robberies, one of whom described the robber as having brown eyes, 
while the second stated the robber had green eyes, but later gave a 
written statement listing the robber's eye color as blue. Defendant has 
green eyes. Defendant argues that eye color was "the only defining 
description of the perpetrator" and that the remaining circumstantial 
evidence was "subject to innocent explanation" and could not sup- 
port Defendant's convictions. We do not agree. 
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The witnesses to both armed robberies consistently described 
the robber as being Caucasian, slightly under six feet tall, wearing 
dark clothing and carrying a handgun matching the one belonging 
to Defendant. The robber wore a ski mask identical to the one 
seized at Stalling's residence. One of the witnesses described the rob- 
ber as having "reddish-brown facial hair." Detective Montgomery 
described Defendant as having a goatee and moustache. The two rob- 
beries were strikingly similar to one another, both of which were 
committed at the same location on a Sunday night during the store's 
closing shift within two weeks of each other. The robber wore dark 
clothing and a ski mask each time, carried the same type of weapon, 
and utilized the same robbery method during each robbery. Brindle 
testified the robber took over two thousand dollars during the 16 
June robbery, mostly in twenty dollar bills. That same night, 
Defendant gave Stallings one thousand dollars in twenty dollar bills. 
Defendant offered different explanations for the source of the cash. 
He first told Stallings he dug the money up out of a drug dealer's yard. 
He later told her he was a drug dealer and had buried the money him- 
self. Defendant told Scott he had obtained the money by "robbing a 
businessman." On the evening of 2 June 2002, the night of the first 
robbery, Defendant never returned to Hill's residence to pick up 
Stalling's son, although he told Hill he would only be gone for an hour. 
On the evening of 16 June 2002, the night of the second robbery, 
Defendant had access to Stalling's vehicle and gave her one thousand 
dollars upon his return from the store. Defendant was observed at a 
bowling alley located directly across from the convenience store sev- 
eral hours after the 2 June robbery. Detectives seized a BB gun and 
dark blue jumpsuit belonging to Defendant, both of which were con- 
sistent with descriptions by witnesses of the gun and clothing used by 
the robber. Defendant offered no evidence or "innocent explanation" 
for his actions at trial. When viewed in the light most favorable to the 
State, the evidence, taken as a whole, was sufficient to support the 
jury's finding that Defendant was the perpetrator of the crimes 
charged against him. We therefore overrule Defendant's assignment 
of error in this regard. 

Dangerous Weapon 

[2] By his second assignment of error, Defendant contends the 
BB gun used in the robberies cannot be considered a dangerous 
weapon. Section 14-87(a) of the North Carolina General Statutes 
provides that 
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Any person or persons who, having in possession or with the use 
or threatened use of any firearms or other dangerous weapon, 
implement or means, whereby the life of a person is endangered 
or threatened, unlawfully takes or attempts to take personal 
property from another or from any place of business, residence or 
banking institution or any other place where there is a person or 
persons in attendance, at any time, either day or night, or who 
aids or abets any such person or persons in the commission of 
such crime, shall be guilty of a Class D felony. 

N.C. Gen. Stat. § 14-87(a) (2003). The determinative question in 
reviewing whether a weapon may be considered dangerous under this 
statute, "is whether the evidence was sufficient to support a jury find- 
ing that a person's life was in fact endangered or threatened." State v. 
Alston, 305 N.C. 647, 650, 290 S.E.2d 614, 616 (1982). Where "all the 
evidence shows the instrument could not have been a firearm or 
other dangerous weapon capable of threatening or endangering the 
life of the victim, the armed robbery charge should not be submitted 
to the jury." State v. Allen, 317 N.C. 119, 124-25, 343 S.E.2d 893, 897 
(1986); see also State v. Joyner, 295 N.C. 55,243 S.E.2d 367 (1978). In 
Joyner, our Supreme Court found a soda bottle to be a sufficiently 
deadly weapon for a jury to consider a charge of assault with a deadly 
weapon and noted that "where the instrument, according to the man- 
ner of its use or the part of the body at which the blow is aimed, may 
or may not be likely to produce such results, its allegedly deadly char- 
acter is one of fact to be determined by the jury." Id. at 64-65, 243 
S.E.2d at 373. 

In State v. Westall, 116 N.C. App. 534, 449 S.E.2d 24, disc. re- 
view denied, 338 N.C. 671, 453 S.E.2d 185 (1994), the defendant 
committed armed robbery by placing a pellet gun into the con- 
venience store clerk's back, pointed directly at her kidney. The State 
presented evidence showing "the projectile from such a pistol was 
capable of totally penetrating a quarter-inch of plywood." This 
Court concluded that, "[flrom the manner in which the pellet gun was 
used, there was clearly sufficient evidence to permit the jury to 
decide whether defendant committed robbery with a dangerous 
weapon or the lesser included offense of common law robbery." Id. at 
540-41, 449 S.E.2d at 28. 

Here, the evidence tended to show that Defendant committed the 
robberies by placing a BB gun directly into the backs of the store 
clerks, Shultz and Ferguson. Further, Voltz testified Defendant 
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pointed the BB gun directly at her face at a distance of only six to 
eight inches. Detective Montgomery stated that, based on the testing 
he performed on the gun, it was capable of denting a quarter-inch 
piece of cedar plywood at distances up to two feet. From this evi- 
dence, the jury could conclude that Defendant's weapon was capable 
of endangering the lives of the victims had it been discharged. This 
assignment of error is overruled. 

Kidnapping 

[3] Finally, Defendant argues his convictions for second-degree kid- 
napping must be vacated because the State presented insufficient evi- 
dence of restraint separate from that inherent in the robberies. We 
reject this assignment of error. 

Under section 14-39(a) of the North Carolina General Statutes, a 
person is guilty of kidnapping if he or she 

unlawfully confine[s], restrain[s], or remove[s] from one place to 
another, any other person 16 years of age or over without the con- 
sent of such person . . . if such confinement, restraint or removal 
is for the purpose of . . . [flacilitating the commission of any 
felony or facilitating flight of any person following the commis- 
sion of a felony . . . . 

N.C. Gen. Stat. 9 14-39(a) (2003). It is well established that any 
restraint which is an inherent, inevitable feature of another felony, 
such as armed robbery, cannot form the basis of a kidnapping con- 
viction. State v. Beatty, 347 N.C. 555, 558, 495 S.E.2d 367, 369 (1998). 
"The key question . . . is whether the kidnapping charge is supported 
by evidence from which a jury could reasonably find that the neces- 
sary restraint for kidnapping 'exposed [the victim] to greater danger 
than that inherent in the armed robbery itself. . . .' " State v. Pigott, 
331 N.C. 199, 210, 415 S.E.2d 555, 561 (1992) (quoting State v. Imuin, 
304 N.C. 93, 103, 282 S.E.2d 439, 446 (1981)). 

Defendant contends there was insufficient evidence to show 
restraint separate and apart from that restraint necessary to accom- 
plish the armed robbery. This argument has no merit. The evidence 
tended to show Defendant restrained the store employees Shultz and 
Ferguson at gunpoint in order to coerce fellow employees Voltz and 
Brindle to hand him the money. Such restraint was unnecessary to the 
armed robberies, however. Defendant could have accomplished 
the robberies by directly approaching Voltz and Brindle. Indeed, the 
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evidence showed that Ferguson was actually outside the store when 
Defendant approached him and forced him to move inside the store. 
Similarly, Shultz was occupied at the rear of the store, while Voltz was 
in the store office at the computer register. Because these actions 
were separate and apart from the actual armed robberies, the trial 
court properly submitted the kidnapping charges to the jury. 

In the judgments of the trial court, we find, 

No error. 

Judges CALABRIA and LEVINSON concur. 

STATE O F  NORTH CAROLINA v. DALTON OSBORN BRIJNSON 

No. COA03-240 

(Filed 3 August 2004) 

1. Drugs- trafficking in cocaine-federal conviction of un- 
lawful distribution-state prosecution barred 

N.C.G.S. $ 90-97 barred the prosecution of defendant in 
state court for trafficking in cocaine after defendant was con- 
victed in federal court of unlawful distribution of cocaine un- 
der federal law for the same transactions that formed the basis 
for the trafficking charges. The "same act" as used in N.C.G.S. 
3 90-97 focuses the relevant analysis on the underlying actions for 
which defendant is prosecuted at the state and federal levels 
rather than on the elements of the offenses. 

2. Drugs- conspiracy to traffic in cocaine-federal convic- 
tion of unlawful distribution-state prosecution not 
barred 

N.C.G.S. Q 90-97 does not bar the prosecution of defendant in 
state court for conspiracy to traffic in cocaine by sale after 
defendant was convicted in federal court of unlawful distribution 
of cocaine because the federal statute under which defendant 
was convicted only criminalizes the acts of manufacturing, dis- 
tributing, dispensing or possession with the intent to engage in 
one of those acts; conspiracy is separately prohibited by another 
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federal statute; and defendant was not charged in federal court 
under the conspiracy statute. 

3. Conspiracy- number of conspiracies-trafficking in 
cocaine-sufficiency of evidence 

The trial court erred by concluding that there was sufficient 
evidence to show three separate conspiracies to traffic in 
cocaine, because: (I) the undercover officer's objective was at all 
times to identify and apprehend a drug dealer's source; (2) each 
transaction was temporally separated from the preceding trans- 
action by no more than fourteen days and all transactions tran- 
spired over a short period of time within a one month period; (3) 
the undercover officer's statement to the drug dealer indicated 
the transaction was not a separate or discreet transaction but was 
to be part of an ongoing agreement for the continued purchase 
and supply of cocaine; and (4) the transactions were sufficiently 
similar based on the surrounding circumstances to hold that the 
transactions were part of a single conspiracy entered into by the 
same parties for the same purpose. 

4. Drugs- motion for appropriate relief-habitual felon con- 
viction-possession of cocaine 

Defendant's motion for appropriate relief seeking to overturn 
his habitual felon conviction is denied because our Supreme 
Court has held that the offense of possession of cocaine is classi- 
fied as a felony for all purposes. 

Appeal by defendant from judgments entered 28 June 2002 by 
Judge A. Leon Stanback, Jr. in Durham County Superior Court. Heard 
in the Court of Appeals 19 November 2003. 

Attorney General Roy Coope?; by Special Deputy A t t o m e y  
Ge?zeral Jeffrey B. Parsons, for the State. 

Appellate Defendel- Staples Hughes, by Assista?lt Appellate 
Defender Constance E. Widenhouse, for defendant-appellant. 

CALABRIA, Judge. 

In March 2001, a detective from the Durham County Sheriff's 
Department initiated an undercover drug operation. After numer- 
ous purchases of prescription controlled substances from Nancy 
Ashley ("Ashley"), the undercover officer negotiated to purchase 
one and one-half ounces of cocaine from her. On 5 April 2001, the 
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undercover officer met Ashley and went to her sister's house to 
arrange a deal. 

Thereafter, Dalton Osborn Brunson ("defendant") arrived and 
greetings were exchanged. Defendant sold the undercover officer a 
bag of white powder between the size of a golf ball and a tennis ball. 
Later, the State Bureau of Investigation ("SBI") confirmed the bag of 
white powder contained 41.5 grams of cocaine hydrochloride 
("cocaine"). On 17 April and again on 1 May 2001, two additional pur- 
chases for approximately one and one-half ounces of cocaine 
occurred. Immediately following defendant's 1 May 2001 sale to the 
undercover officer, law enforcement officials apprehended and 
arrested defendant after he attempted to flee. 

On 6 August 2001, defendant was indicted by the Durham County 
Grand Jury of, inter alia, three counts of conspiracy to traffic in 
cocaine, nine counts of trafficking in cocaine, and four counts of 
possession of cocaine with intent to sell or deliver. On 27 August 
2001, after state prosecutors supplied the pertinent information to 
federal prosecutors, defendant was also charged, inter alia, with 
three counts of unlawful distribution of cocaine under federal law for 
the same three drug transactions. Defendant pled guilty in the United 
States District Court for the Middle District of North Carolina on one 
count of unlawful distribution of cocaine and was sentenced to 166 
months' imprisonment for that charge.' The State subsequently 
proceeded on the charges upon which defendant had been indicted 
by the Durham County Grand Jury. Defendant moved to dismiss 
the drug-related charges, contending "that the North Carolina 
Constitution, the law of the land provision, does not permit the State 
to [exact] double punishment for the same conduct." The trial court 
denied defendant's motion. The jury found defendant guilty of all 
drug-related offenses and of being a habitual felon. The trial court 
arrested judgment on the four counts of possession with intent to sell 
and deliver cocaine and sentenced defendant on the remaining 
charges relating to the transactions between the undercover officer 
and defendant. Defendant appeals. 

On appeal, we consider defendant's assertions that (I) the trial 
court erred in failing to dismiss the State charges relating to the trans- 
actions between defendant and the undercover officer and (11) the 
evidence was insufficient to show three separate conspiracies. 

1. The State stipulated the federal sentence was based on all three drug sales, 
even though there was a plea to only one count. 
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I. North Carolina General Statutes B 90-97 

[I] Many of defendant's assignments of error turn on the issue of 
whether the federal charges and the state charges constitute the same 
offense. At trial, defendant argued only constitutional double jeop- 
ardy grounds as a bar to his prosecution by the State. Defendant, for 
the first time on appeal, argues N.C. Gen. Stat. 5 90-97 (2001) barred 
prosecution by the State for the drug-related offenses. Because the 
transcript reveals defendant failed to raise this argument in the trial 
court, the question is not properly before us. See N.C.R. App. P. 9(a) 
(appellate "review is solely upon the record on appeal [and] the ver- 
batim transcript of proceedings. . ."); State v. Hall, 134 N.C. App. 417, 
424, 517 S.E.2d 907, 912 (1999) ("where theory argued on appeal not 
raised in trial court, 'the law does not permit parties to swap horses 
between courts in order to get a better mount [on appeal]' ") (cita- 
tions omitted). Nonetheless, we choose to address this argument in 
our discretion pursuant to Rule 2 of the North Carolina Rules of 
Appellate Procedure. 

North Carolina General Statutes 5 90-97 provides, in pertinent 
part, as follows: "[ilf a violation of [the North Carolina Controlled 
Substances Act] is a violation of a federal law . . . , a conviction or 
acquittal under federal law . . . f o r  the same act is a bar to prosecu- 
tion in this State." (Emphasis added). Defendant was prosecuted for 
violation of 21 U.S.C. 5 841 (2003), which criminalizes the acts of 
manufacturing, distributing, or dispensing controlled substances or 
possession with intent to engage in one of those acts. He was also 
prosecuted by the State for, in ter  alia, trafficking offenses in viola- 
tion of N.C. Gen. Stat. # 90-95(h)(3) (2003). This Court has previously 
remarked upon the effect of N.C. Gen. Stat. 5 90-97 in this context. 
State u. Woods, 146 N.C. App. 686, 544 S.E.2d 383 (2001). In Woods, we 
examined the relevant language of the two substantive offenses 
defined in N.C. Gen. Stat. 5 90-95 and 21 U.S.C. $ 841 and observed 
"the elements of the state violation and the federal violation are 
nearly identical." Id. at 691, 544 S.E.2d at 386. Accordingly, we noted 
that felonious trafficking in drugs, as proscribed by the state statute, 
also violated 21 U.S.C. # 841 and "but for N.C. Gen. Stat. 5 90-97, 
[defendant] could have been prosecuted for both." Id. at 692, 544 
S.E.2d at 387. 

The State argues State v. O ~ ' e ~ t o n ,  GO N.C. App. 1, 298 S.E.2d 695 
(1982), defines "the same act" as it is used in N.C. Gen. Stat. § 90-97 
to require an elemental analysis of the state and federal statutory 
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offenses charged and, based on that reading, urges this Court to 
uphold the judgment below. This argument fails for two reasons. 
First, and most directly, Woods makes clear that, even if we did read 
Overton to require an elemental approach, the elements of the 
offenses charged in this case were deemed "nearly identical." 
Moreover, we do not read Overton, in the first instance, as requiring 
the elemental approach advocated by the State. Overton merely rec- 
ognized that the two conspiracy charges in that case (conspiracy to 
import a controlled substance on the federal level as opposed to con- 
spiracy to manufacture, possess with intent to sell or  deliver, or  to 
sell o r  deliver a controlled substance on the state level) were differ- 
ent acts. Nothing in Overton suggests the State's proposed elemental 
approach was used or adopted by this Court. 

Applied to the case sub judice, we hold that "the same act" as 
used in N.C. Gen. Stat. # 90-97 focuses the relevant analysis on the 
underlying actions for which defendant is prosecuted at the state and 
federal levels and operates as a bar to the State's prosecution of 
defendant's trafficking offenses under N.C. Gen. Stat. # 90-95. We 
need not reach defendant's constitutional argument. 

[2] Defendant also asserts, on the basis of N.C. Gen. Stat. # 90-97, 
that the three counts of conspiracy to traffic in cocaine by sale were 
barred. We disagree. Under 21 U.S.C. # 841, only the acts of manufac- 
turing, distributing, dispensing, or possession with intent to engage in 
one of those acts are criminalized. Conspiracy is separately prohib- 
ited in 21 U.S.C. # 846 (2001), with which defendant was not ~ h a r g e d . ~  
Accordingly, the prohibition against subsequent prosecution by the 
State found in N.C. Gen. Stat. # 90-97 is not applicable under these 
facts to the offense of conspiracy to traffic in cocaine by sale, and 
defendant's argument is without merit. 

11. Number of Conspiracies 

[3] Defendant asserts the evidence at trial showed defendant was 
guilty of only one conspiracy to traffic in cocaine rather than three 
separate conspiracies. Specifically, defendant contends that, 
although there was a series of agreements and acts, they constituted 
a single conspiracy. 

2. See also Overton, 60 N.C. App. at  35,298 S.E.2d at  715, n.7 (noting "the [United 
States] Supreme Court held that convictions and separate consecutive sentences 
received for conspiracy to import marijuana (21 U.S.C. 8 963) and conspiracy to dis- 
tribute marijuana reflected Congressional intent. . . and [the two statutes] specify dif- 
ferent ends as the proscribed object of the conspiracy. . ."). 
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"A criminal conspiracy is an agreement, express or implied, 
between two or more persons to do an unlawful act or to do a lawful 
act by unlawful means." State v. Bumzeister, 131 N.C. App. 190, 199, 
506 S.E.2d 278, 283 (1998). A "conspiracy is complete upon formation 
of the unlawful agreement [but] continues until the conspiracy comes 
to fruition or is abandoned." State v. Griffin, 112 N.C. App. 838, 841, 
437 S.E.2d 390, 392 (1993). However, "[a] single conspiracy is not 
transformed into multiple conspiracies simply because its members 
vary occasionally and the same acts in furtherance of it occur over a 
period of time." Id. In determining the propriety of multiple conspir- 
acy charges, we look to "the nature of the agreement or agreements" 
in light of the following factors: "time intervals, participants, objec- 
tives, and number of meetings . . . ." State v. Tabron, 147 N.C. App. 
303, 306, 556 S.E.2d 584, 586 (2001). 

In the instant case, these factors support the existence of a 
single conspiracy. Initially, the three drug transactions involved 
the same principal participants engaging in virtually identical con- 
duct for each transaction. In each transaction, the undercover of- 
ficer contacted Ashley by phone and asked her to arrange a meeting 
in which he would purchase one and one-half ounces of cocaine. 
Each time, Ashley then contacted defendant and arranged for herself, 
the undercover officer, and defendant to meet and make the 
e ~ c h a n g e . ~  After each transaction between defendant and the under- 
cover officer, the undercover officer paid Ashley a "commission" for 
arranging the transfer. 

Regarding the objective sought to be accomplished, the under- 
cover officer testified his private motivation was to identify Ashley's 
source in the first transaction, confirm the source in the second, and 
close down the source in the third; however, it could easily be stated 
that the undercover officer's objective was, at all times, to identify 
and apprehend Ashley's source. Certainly with respect to Ashley and 
defendant, the objective remained the same. Ashley's objective was 
to arrange a drug transaction and receive a "commission" for doing 

so, and defendant's objective was the sale of drugs to a purchaser. 

3 Ashley's roommate, the State argues, was present during one transaction, how- 
eter, the undercover officer testified "she just happened to be in the residence" and 
that she mas not "part of [the] transaction at any point with Mr Brunson " Additionally, 
the State argues Ashley's sister w a s  present during another transaction, howeber, the 
underco~er  officer testified she "can~e and bought a bag of cocaine from the defend- 
ant" after the transaction between defendant and the undercober officer occurred 
Neither individual, from the facts presented on the record had an impact on the trans- 
actions considered in the case s u b  juclzcc. 
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Additionally, the indictments all aver the same objective: trafficking 
by sale in a controlled substance. 

Looking at the time interval, we note that each transaction was 
temporally separated from the preceding transaction by no more than 
fourteen days and "all transactions transpired over a short period of 
time, a one month period." See Griffin, 112 N.C. App. at 841, 437 
S.E.2d at 392 (rejecting the argument that multiple conspiracies 
existed "because the offenses occurred one to two weeks apart"). 

Additionally, we note the undercover officer testified that he con- 
tinued to contact Ashley throughout the time the transactions were 
being planned and "told her . . . that [he] did want to make another 
purchase of cocaine, buy another one-and-a-half ounces." This state- 
ment indicates the transaction was not a separate or discreet trans- 
action but was to be part of an ongoing agreement for the continued 
purchase and supply of cocaine. The State's arguments, that there 
were some discrepancies in how Ashley was paid her commission or 
that one of the transactions took place at a different location, are 
unavailing. Admittedly, each transaction was not a mirror image of 
the other transactions; however, we have never required, and do not 
herein adopt, absolute precision in examining the similarities of the 
surrounding circumstances in order to determine the number of con- 
spiracies. In short, we find the transactions sufficiently similar in con- 
sideration of the factors set forth in Tabron and the surrounding cir- 
cumstances to hold that the transactions were part of a single 
conspiracy entered into by the same parties for the same purpose. 

111. Motion for Appropriate Relief 

[4] Defendant has submitted a motion for appropriate relief, 
seeking to overturn his habitual felon conviction. The motion for 
appropriate relief is properly before this Court because "appellate 
courts may rule on such a motion under N.C. Gen. Stat. 5 15A-1418 
. . . when the defendant has . . . an appeal of right." State v. Jamerson, 
161 N.C. App. 527, 530, 588 S.E.2d 545, 547 (2003). Defendant's argu- 
ments are premised upon this Court's holdings in State v. Jones, 161 
N.C. App. 60, 588 S.E.2d 5, stay granted, 357 N.C. 660, 589 S.E.2d 882 
(2003) and State v. Sneed, 161 N.C. App. 331, 588 S.E.2d 74, 
stay granted, 357 N.C. 661, 589 S.E.2d 883 (2003) (holding a habitual 
felon indictment cannot be predicated upon misdemeanor cocaine 
possession convictions). In reviewing Jones and Sneed, our Supreme 
Court held "the offense of possession of cocaine is classified as a 
felony for all purposes." State v. Jones, 358 N.C. 473, 486, -- S.E.2d 
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-, --- (2004). We hold accordingly and deny defendant's motion 
for appropriate relief. 

In summary, defendant's prosecution by the State for cocaine 
trafficking convictions, but not for conspiracy to traffic in cocaine 
convictions, were barred by operation of N.C. Gen. Stat. 3 90-97. 
Furthermore, the trial court erred in denying defendant's motion 
to dismiss two counts of conspiracy to traffic cocaine. We remand 
for further proceedings consistent with this opinion. 

Affirmed in part, reversed and vacated in part. 

Judges BRYANT and ELMORE concur. 

ESTATE OF CHRISTIAN E CARLSEN, PLAINTIFF T ROBERTA C CARLSEN, TRUSTEE, 
ROBERTA C CARLSEN, INDILIDLALLY, SHIRLEY C HART, ROBERTA JANE 
CARLSEN, A ~ D  CHRISTIAN EDWARD CARLSEN, D E F E \ D ~ U T S  

IN THE MATTER O F  THE WILL O F  CHRISTIAN ELMER CARLSEN, DECEASED 

(Filed 3 August 2004) 

Declaratory Judgments; Estates- caveat proceeding-Rule 60 
motion-validity of stipulation 

The trial court did not abuse its discretion in a declaratory 
judgment action and caveat proceeding by denying appellants' 
Rule 60 motion to set aside judgment based on their attorney's 
alleged gross negligence in urging them to sign a stipulation 
which invalidated a 1999 will, the revocation of a trust, and a 
promissory note, because: (1) the language of the stipulation was 
sufficiently definite and certain as to its impact and the parties 
were present and aware of their actions; (2) evidence that one of 
the parties was distraught when she signed the stipulation is 
insufficient to establish that either she or her sister did not assent 
to the stipulation; (3) while the trial court found that appellants 
established mere negligence on the part of their counsel, the trial 
court also found that appellants' counsel was not grossly negli- 
gent and did not engage in any intentional misconduct or any con- 
duct that would merit relief under Rule 60(b); and (4) appellants 
did not show a meritorious position since the stipulation decided 
the case against them, ratification was not necessary for the stip- 
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ulation to be found valid, and appellants admitted that stipula- 
tions are judicial admissions. 

Appeal by defendants Roberta Jane Carlsen and Shirley C. 
Hart from order entered 27 June 2002 by Judge J. B. Allen, Jr. in 
Alamance County Superior Court. Heard in the Court of Appeals 14 
October 2003. 

Adams Kleemeier Hagan Hannah & Fouts, PL.L.C., by Gary L. 
Beaver for defendant-appellants Roberta Jane Carlsen and 
Shirley C. Hart. 

Vernon, Vernon, Wooten, Brown, Andrews & Garrett, PA., by 
Benjamin D. Overby and Thomas R. Peake, II for defendant- 
appellee. 

ELMORE, Judge. 

The facts of the case were previously recorded in the unpublished 
opinion Estate of Carlsen v. Carlsen, COA02-463 (filed 6 May 2003). 

Christian Elmer Carlsen (decedent) married Roberta C. Carlsen 
(Mrs. Carlsen) on 3 December 1932. The couple lived together in Fort 
Lauderdale, Florida until 1997. Decedent and Mrs. Carlsen had three 
children during their marriage, including Christian Edward Carlsen 
(Christian), Shirley Hart (Shirley) and Roberta Jane Carlsen (Roberta 
Jane). Decedent moved in with his daughter, Roberta Jane, in 1997. 
Decedent lived with Roberta Jane until his death. 

Decedent executed a will in 1994. This will appointed Mrs. 
Carlsen as the personal representative and referred to a simultane- 
ously created trust for the benefit of Mrs. Carlsen, Christian, Shirley 
and Roberta Jane. On 18 November 1999, eleven days before his 
death, decedent executed a document titled "Revocation of Trust" 
that terminated this trust. Decedent executed a promissory note to 
Roberta Jane in the amount of $200,000.00 on 18 November 1999. 
Decedent also executed a will on 18 November 1999. The division of 
decedent's property according to the 1999 will differed significantly 
from the terms of the 1994 will. The 1999 will divided the estate 
equally among the children with a gift to Mrs. Carlsen. The 1999 will 
also appointed Roberta Jane as personal representative of decedent's 
estate. Decedent passed away on 29 November 1999. 

Decedent's estate requested a declaratory judgment on 28 
February 2000. The purpose of this action was "to'determine and 
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declare the legal rights of the parties to the personal property held" in 
the trust created in 1994. Mrs. Carlsen and Christian counterclaimed 
for declaratory judgment against the estate. Mrs. Carlsen also filed a 
caveat to the 1999 will on 22 December 2000. The caveat alleged that 
the 1999 will was invalid because decedent lacked testamentary 
capacity to execute it, that Roberta Jane exerted undue influence 
over decedent, that decedent executed the will as a result of duress 
from Roberta Jane and that the will was a product of fraud on the part 
of Roberta Jane. The declaratory judgment action and the caveat pro- 
ceeding were consolidated by a consent order dated 8 February 2001. 

After depositions were taken from two doctors who both agreed 
that decedent lacked capacity to execute the 1999 documents, 
Roberta Jane and Shirley, upon the advice of their then counsel 
Robert Johnston (Johnston), signed a stipulation admitting that dece- 
dent "lacked the testamentary capacity" to execute the 1999 will and 
the trust revocation and promissory note, and that each of the pur- 
ported documents was invalid and null and void. The trial court 
entered a judgment based on the stipulation which invalidated the 
1999 will and the revocation of trust and promissory note. Johnston 
apparently committed suicide in October of 2001. Appellants filed a 
motion praying the court to vacate the judgment under Rule of Civil 
Procedure 60, arguing that attorney Johnston had committed gross 
negligence in urging them to sign the stipulation. From the denial of 
that motion appellants bring this appeal. 

I. 

In determining whether to grant relief under Rule 60(b), "the trial 
court has sound discretion which will be disturbed only upon a show- 
ing that the trial court abused its discretion." Briley v. Farabow, 348 
N.C. 537, 547, 501 S.E.2d 649, 655 (1998). 

Rule GO(b) provides relief from a judgment for: 

(b) Mistakes; inadvertence; excusable neglect; newly discovered 
evidence; fraud, etc.-On motion and upon such terms as are just, 
the court may relieve a party or his legal representative from a 
final judgment, order, or proceeding for the following reasons: 

(I)  Mistake, inadvertence, surprise, or excusable neglect; 

(2) Newly discovered evidence which by due diligence could 
not have been discovered in time to move for a new trial under 
Rule 59(b); 
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(3) Fraud (whether heretofore denominated intrinsic or 
extrinsic), misrepresentation, or other misconduct of an ad- 
verse party; 

(4) The judgment is void; 

(5) The judgment has been satisfied, released, or discharged, 
or a prior judgment upon which it is based has been reversed or 
otherwise vacated, or it is no longer equitable that the judgment 
should have prospective application; or 

(6) Any other reason justifying relief from the operation of 
the judgment. 

N.C. Gen. Stat. 5 1A-1, Rule 60(b) (2003). 

Appellants argue that the trial court erred by denying the Rule 
60(b) motion. In support of this, appellants have asserted in their 
brief one assignment of error with multiple sub-parts, ten of these 
sub-parts appearing in their brief on appeal. Four of the arguments 
are not supported by any authority in their brief, and are therefore 
deemed abandoned under Rule of Appellate Procedure 28(b)(6). The 
matter of attorney's fees was resolved by the companion appeal 
captioned COA02-463, cited above, which was decided by this Court 
in an opinion filed 6 May 2003. The remaining arguments are as 
follows: that the trial court erred in finding that attorney Johnston's 
acts were not grossly negligent; that the trial court erred in finding 
that the appellants did not show a meritorious position on the merits; 
that the trial court erred in treating Mrs. Carlsen's evidence as a 
sworn statement; that the ratification of the judgment by appellants' 
attorney was not effective; and that the trial court erred in finding 
that the stipulation was binding as a judicial admission. All of these 
arguments are brought to support the assignment of error to the 
denial of the Rule 60 Motion. 

The dispositive basis for the appeal is essentially the effect of the 
stipulation, which was signed by the appellants. If the stipulation is 
valid, then the other errors assigned by the appellants threaten no 
prejudice, the appeal in its entirety has no merit, and the denial of the 
Rule 60 Motion by the trial court was appropriate. After considering 
the arguments on appeal, the record, and the transcripts, we hold that 
the stipulation was indeed valid and we affirm the trial court's denial 
of the Rule 60 Motion. 
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Any material fact that has been in controversy between the par- 
ties may be established by stipulation. Thomas v. Poole, 54 N.C. App. 
239, 241, 282 S.E.2d 515, 517 (19811, disc.  review denied, 304 N.C. 
733, 287 S.E.2d 902 (1982). A stipulation need not follow any particu- 
lar form, but its terms must be sufficiently definite and certain as to 
form a basis for judicial decision, and it is essential that the parties or 
those representing them assent to the stipulation. 83 C.J.S. 
Stipulations § 13 (2000). A factor to consider in determining whether 
a stipulation was entered into properly is whether the party had com- 
petent representation of counsel. Id. 

The effect of a stipulation by the parties withdraws a particular 
fact from the realm of dispute. Despathy v. Despathy, 149 N.C. App. 
660,662, 562 S.E.2d 289, 291 (2002). In order to set aside a stipulation, 
one of the parties to the stipulation may make a motion to set aside 
the stipulation in the court where the action is pending. See R. R. Co. 
v. Horton and R. R. Co. u. Oakley, 3 N.C. App. 383, 389, 165 S.E.2d 6, 
10 (1969). See also Sharp v. Sharp, 116 N.C. App. 513, 521, 449 S.E.2d 
39, 43 (1994). 

It is within the discretion of the court to set aside a stipulation 
of the parties relating to the conduct of a pending cause, where 
enforcement would result in injury to one of the parties and the other 
party would not be materially prejudiced by its being set aside. See 
Lowery v. Lockl~ar con st^, 132 N.C. App. 510, 514, 512 S.E.2d 477, 
479 (1999) (citing 73 Am. Jur. 2d Stipulations 5 13 (1974)). "A stipula- 
tion entered into under a mistake as to a material fact concerning the 
ascertainment of which there has been reasonable diligence exer- 
cised is the proper subject for relief." Id. (citing 73 Am. Jur. 2d 
Stipulations 14 (1974)). Other proper justifications for setting aside 
a stipulation include: misrepresentations as to material facts, undue 
influence, collusion, duress, fraud, and inadvertence. Lowery, 132 
N.C. App. at 514, 512 S.E.2d at 479; see also Thomas, 54 N.C. App. at 
242, 282 S.E.2d at 517 (just cause for setting aside a stipulation 
includes mistake, inadvertence, and stipulations made by counsel 
without authority). 

In the present case, the trial court made thorough findings of 
fact in the order denying the Rule 60(b) motion. The trial court 
found that a deposition was taken of Dr. Kenneth Fath in which he 
testified that the decedent lacked testamentary capacity to execute 
the 1999 will and documents. The trial court also found that the 
deposition of Dr. Bruce B. Hughes was taken at appellant Roberta 
Jane's request, in which Dr. Hughes also testified that he believed 
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that the decedent lacked testamentary capacity. The trial court 
included in the order the exact language of the stipulation in its 
entirety, which ended with the statement that the 1999 will and docu- 
ments are "invalid and null and void." We conclude that the language 
of the stipulation was sufficiently definite and certain to form a basis 
for a judicial decision. 

Appellants' claim that Roberta Jane was "distraught" when she 
signed the stipulation is insufficient to establish that either Roberta 
Jane or Shirley did not assent to the stipulation. Furthermore, while 
the trial court found that appellants established "mere negligence" on 
the part of their counsel, the trial court also found that appellants' 
counsel was not grossly negligent and did not engage in any inten- 
tional misconduct or any conduct that would merit relief under Rule 
60(b). This finding and the trial court's resulting conclusion are con- 
sistent with case law, which holds that although attorney error may 
qualify as a reason for granting relief from judgment under certain 
conditions, neither ignorance nor carelessness on the part of an attor- 
ney will provide grounds for such relief. Briley v. Farabow, 348 N.C. 
537, 546-47, 501 S.E.2d 649, 655 (1998). 

In such a case where the testimony is in agreement, the stipula- 
tion is clear as to its impact, and the parties were present and aware 
of their actions, the stipulation is valid, and the trial court does not 
abuse its discretion to decline to set aside such a stipulation. 
Moreover, for the same reason, the trial court here did not abuse its 
discretion in denying the Rule 60 Motion. 

The trial court also did not err in finding that appellants did not 
show a meritorious position, since the stipulation decided the case 
against them. The trial court's consideration of Mrs. Carlsen's 
amended response was not prejudicial in light of the stipulation. The 
trial court did not err in finding that appellants had ratified the stipu- 
lation since no ratification was necessary for the stipulation to be 
found valid. Finally, the trial court did not err in finding that the stip- 
ulation was binding as a judicial admission, and the appellants admit 
in their brief that stipulations are judicial admissions. 

We therefore hold that the trial court did not err in denying the 
Rule 60 Motion. The order of the trial court is 

Affirmed. 

Judges WYNN and TIMMONS-GOODSON concur. 
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STATE OF NORTH CAROLINA v. MICHAEL RAY TEETER. SR 

No. COA03-1013 

(Filed 3 August 2004) 

Arson- burning a garage-erroneous grant of motion to dis- 
miss-double jeopardy 

The trial court violated defendant's double jeopardy rights in 
a burning a garage in violation of N.C.G.S. D 14-62 case and the 
conviction must be vacated based on the trial court's erroneous 
grant of defendant's motion for dismissal of an arson charge at 
the first trial, because: (1) the original indictment charging 
defendant with first-degree arson was sufficient to support a con- 
viction for burning the garage within the curtilage of the house; 
(2) dismissal of the original arson charge precludes further pros- 
ecution for burning the same outbuilding; and (3) whether cor- 
rect or erroneous, the judgment of nonsuit had the force and 
effect of a verdict of not guilty. 

Appeal by defendant from judgment entered 15 February 2003 by 
Judge Clarence E. Horton, Jr., in Cabarrus County Superior Court. 
Heard in the Court of Appeals 29 April 2004. 

Attorney General Roy  Coopel; by  Assistant Attorney General 
Lisa Granberry Corbett, for the State. 

Moser, Schmidly  & Roose, by  Richard G. Roose, for defendant- 
appellant. 

LEVINSON, Judge. 

Defendant (Michael Teeter) appeals from judgment entered upon 
his conviction of burning a garage in violation of N.C.G.S. § 14-62 
"Burning of Certain Buildings." For the reasons that follow, we con- 
clude his conviction must be vacated. 

The relevant facts are not in dispute, and are summarized as 
follows: On 14 January 2002 defendant was charged with first 
degree arson in an indictment alleging in pertinent part that the 
defendant 

willfully and feloniously did n~aliciously burn the dwelling house 
inhabited by Rita Ilene Mullis and Allie Teeter located at 405 
Oakdale Avenue, Kannapolis, North Carolina. At the time of 
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the burning, Rita Ilene Mullis and Allie Teeter [were] in the 
dwelling house. 

The case was originally tried on 22 July 2002 before Judge W. Erwin 
Spainhour. Trial evidence tended to show that in June 2001 the 
defendant's mother, Allie Teeter, was staying with her sister de- 
fendant's aunt, Rita Mullis, at 405 Oakdale Avenue, Kannapolis. 
Approximately ten to fifteen yards from the Mullis house was a 
garage, in which were stored household items, including a freezer 
filled with food, chests of drawers containing clothing, a lawn- 
mower, and unused furniture. Both women were home on the eve- 
ning of 29 June 2001. At around 2:00 a m  Teeter and Mullis discovered 
that the garage adjacent to the house was on fire. The fire department 
was summoned and contained the fire before it spread beyond the 
garage. At trial, Teeter testified that several days later the defendant 
told her he had set the fire. Defendant's sister and brother-in-law also 
testified that defendant had confessed that he was responsible for 
burning the garage. In addition, the Kannapolis fire investigator 
offered an expert opinion that the fire did not start accidentally, but 
was set intentionally. 

At the close of the State's evidence, defendant moved for dis- 
missal, on the grounds that there was a fatal variance between the 
indictment and the proof offered at trial. He argued that, although 
there was evidence that defendant burned the garage at 405 Oakdale, 
no evidence had been offered to support the allegation in the indict- 
ment that the dwelling at 405 Oakdale had been burned. The prose- 
cutor argued that an indictment for arson of the dwelling house at 405 
Oakdale was sufficient to charge burning of an adjacent building 
within the curtilage of the house, such as the garage. The trial court 
granted defendant's nonsuit motion and dismissed the arson charge 
against defendant. 

On 5 August 2002 defendant was re-indicted for burning the same 
garage on Oakdale Avenue. He was charged in two separate indict- 
ments. One charged defendant with second degree arson, and the 
other indictment charged defendant with burning an uninhabited 
building, in violation of G.S. # 14-62. Defendant was retried be- 
fore Judge Clarence E. Horton on 13 January 2003. The evidence 
presented at the second trial was virtually identical to the trial evi- 
dence from the first trial, and at the close of the State's evidence, 
defendant again moved for dismissal. The trial judge dismissed the 
charge of second degree arson, but denied defendant's motion 
with respect to the charge of burning an uninhabited building. 
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Defendant was convicted of the charge and received an active prison 
sentence of twenty-five to thirty months. From this conviction and 
judgment, defendant appeals. 

Defendant argues that his second trial was conducted in violation 
of his constitutional double jeopardy rights. We agree. 

Defendant's first trial was upon an indictment charging him with 
first degree arson. "The common law definition of arson is still in 
force in North Carolina, and arson has been defined as the willful and 
malicious burning of the dwelling house of another person." State v. 
Jones, 110 N.C. App. 289, 291, 429 S.E.2d 410, 412 (1993) (citations 
omitted). "At common law, arson was the malicious and voluntary or 
willful burning of another's house, or dwelling house, or outhouse 
appurtenant to or a parcel of the dwelling house or within the 
curtilage." 5 A.M. JUR. 2~ Arson and Related Offenses Q 1 (2004) 
(emphasis added). North Carolina has long followed this common law 
rule that arson includes the burning of a dwelling or of an outbuilding 
in the curtilage of the house. See, e.g., State v. Cuthrell, 235 N.C. 173, 
176, 69 S.E.2d 233, 235 (1952): 

[I]t must be borne in mind that the common law crime of arson 
embraces only a dwelling house and such structures as are within 
the curtilage. The extension of the crime, in modified forms, to 
the burning of other buildings and structures rests entirely upon 
statutory grounds. 

"In North Carolina, 'curtilage of the home will ordinarily be construed 
to include at least the yard around the dwelling house as well as the 
area occupied by barns, cribs, and other outbuildings.' " State v. 
Rhodes, 151 N.C. App. 208, 214, 565 S.E.2d 266, 270 (2002) (quoting 
State v. Frixzelle, 243 N.C. 49, 51, 89 S.E.2d 725, 726 (1955)). Thus, 
under our common law definition of arson, a defendant may properly 
be charged with arson when he burns an outbuilding within the cur- 
tilage of an inhabited house. 

"The General Assembly adopted N.C.G.S. 5 14-58 . . . [i]n order to 
give more protection when a dwelling house is occupied by a person 
at the time of the burning." State v. Barnes, 333 N.C. 666, 677, 430 
S.E.2d 223, 229 (1993). The "Punishment for arson" statute provides: 

There shall be two degrees of arson as defined at the common 
law. If the dwelling burned was occupied at the time of the burn- 
ing, the offense is arson in the first degree and is punishable as a 
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Class D felony. If the dwelling burned was unoccupied at the time 
of the burning, the offense is arson in the second degree and is 
punishable as a Class G felony. 

N.C.G.S. 9 14-58 (2003). Likewise, the inclusion, within the common 
law definition of arson, of outbuildings within the immediate cur- 
tilage of a dwelling is consistent with " 'the main purpose of com- 
mon law arson [which] is to protect against danger to those persons 
who might be in the dwelling house which is burned[.]' " State v. 
Pigott, 331 N.C. 199, 207, 415 S.E.2d 555, 560 (1992) (quoting State v. 
Jones, 296 N.C. 75, 77, 248 S.E.2d 858, 860 (1978)). We conclude 
that the original indictment charging defendant with arson was suffi- 
cient to support a conviction for burning the garage within the cur- 
tilage of the house. ' 

We further conclude that the original indictment was not invalid 
on account of its failure to specify the particular outbuilding within 
the curtilage that defendant burned. 

In examining the sufficiency of a bill of indictment, the trial 
judge must determine that: "(1) The offense is charged in a plain, 
intelligible, and explicit manner; (2) The offense is charged prop- 
erly so as to avoid the possibility of double jeopardy; and (3) 
There is such certainty in the statement of the accusation as to 
enable the accused to prepare for trial and to enable the court, on 
conviction . . . to pronounce sentence according to the rights of 
the case." 

Jones, 110 N.C. App. at 291, 429 S.E.2d at 411-12 (upholding convic- 
tion for second degree arson upon indictment that did not state that 
building was unoccupied at time of fire) (quoting State v. Reavis, 19 
N.C. App. 497, 498, 199 S.E.2d 139, 140 (1973)). On the facts of this 
case, the absence in the indictment of a specific reference to the 
garage neither impaired defendant's ability to present a defense, nor 
exposed him to the possibility of successive prosecutions. 

Because the original indictment charging defendant with arson 
would have supported a conviction for burning the garage next to the 
house, we conclude that the trial court erred by dismissing the charge 
against defendant at the first trial. We further conclude that dismissal 
of the original arson charge precludes further prosecution for burning 
the same outbuilding. For example, in State v. Ballard, 280 N.C. 479, 
186 S.E.2d 372 (1972), defendant was tried for robbery with a danger- 
ous weapon. His motion for nonsuit was granted, on the grounds that 
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there was a fatal variance between the victim alleged in the indict- 
ment and the evidence at trial. Defendant was subsequently re- 
indicted for the same robbery under an indictment that alleged a dif- 
ferent victim. On appeal, the North Carolina Supreme Court held that 
the original indictment would have been sufficient to support a con- 
viction, and that the trial judge erred by granting defendant's nonsuit 
motion at the first trial. That being so, the Court held that principles 
of double jeopardy barred defendant's retrial: 

Whether correct or erroneous, the judgment of nonsuit had the 
force and effect of a verdict of "not guilty" as to the [charge] for 
which Ballard was then being tried, [and] . . . barred further pros- 
ecution for that crime. . . . Decision on this appeal is that the judg- 
ment of nonsuit for variance was improvidently entered[, and]. . . 
protects Ballard from the second prosecution[.] 

Id. at 483-84, 490, 186 S.E.2d at 373-74, 377-78. 

Similarly, in State v. Vestal, 131 N.C. App. 756, 509 S.E.2d 249 
(1998), the trial court sua sponte dismissed the charges against 
defendant at the close of the State's evidence. The State attempted to 
appeal, and argued that principles of double jeopardy would not bar 
the appeal or a retrial. This Court disagreed, holding that 

due to the trial court's sua sponte dismissal of this case, de- 
fendant was involuntarily deprived of his constitutional right to 
have his trial completed by the jury which had been duly em- 
paneled and sworn. . . . [Tlhe rule against double jeopardy 
bars further prosecution of defendant on the charge set forth 
in the indictment. 

Id. at 760, 509 S.E.2d at 252 (citations omitted). 

We note that the issue of whether the State might originally have 
charged defendant with violating G.S. Q 14-62 by burning an outbuild- 
ing outside the curtilage of an inhabited dwelling is not before this 
Court. In the instant case, the State elected to indict defendant for 
first degree arson. We conclude that an indictment for first degree 
arson of an inhabited dwelling house is sufficient to support a con- 
viction for burning a building within the curtilage of the dwelling 
house. Accordingly, the trial judge erred by granting defendant's 
motion for dismissal at the first trial. "Whether correct or erroneous, 
the judgment of nonsuit had the force and effect of a verdict of 'not 
guilty.' " Ballard, 280 N.C. at 484, 186 S.E.2d at 374. Therefore, 
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defendant could not be retried for burning the same garage. We rec- 
ognize that the absence of a statutory definition of arson has ren- 
dered this area of law somewhat murky; we further acknowledge 
that, although defendant served a two-year prison term for this 
offense, it will not result in a conviction on his record. However, 
for the reasons discussed above, we conclude that defendant's 
conviction must be 

Vacated. 

Judges McCULLOUGH and HUDSON concur. 

STATE OF NORTH CAROLINA v. JAMES DANIEL SIMMONS 

NO. COA03-1048 

(Filed 3 August 2004) 

1. Appeal and Error- record-verdict sheet lost-transcript 
of verdict return included-sufficient for appellate review 

The transcript of the return of the verdict provided sufficient 
information on appeal to determine the crime of which defendant 
was convicted, even though the jury verdict sheet was absent 
from the trial court file. 

2. Criminal Law- judgment and commitment-not supported 
by verdict 

A judgment and commitment for possession of cocaine with 
intent to sell and deliver was not supported by a verdict of guilty 
of possession of cocaine, and the case was remanded for entry of 
a judgment and commitment for possession of cocaine. 

3. Sentencing- habitual felon-possession of cocaine 
A conviction for possessing cocaine may be used to prove 

habitual felon status. 

Appeal by defendant from judgment and commitment entered 29 
January 2003 by Judge Ronald E. Spivey in Forsyth County Superior 
Court. Heard in the Court of Appeals 19 May 2004. 
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Attorney General Roy Cooper, by Assistant Attorney General 
Rudy Renfer, for the State. 

Brian Michael Aus, attorney for the defendant. 

TIMMONS-GOODSON, Judge. 

James Daniel Simmons ("defendant") appeals his convictions of 
possessing cocaine and attaining habitual felon status. For the rea- 
sons stated herein, we affirm in part and vacate in part the judgment 
of the trial court. 

The evidence presented at trial tends to show the following: At 
approximately 8:30 a.m. on 31 December 2001, police officer Bret 
Moyer ("Officer Moyer") was parked in a patrol vehicle monitoring 
traffic at the intersection of Liberty Street and 14th Street in Winston- 
Salem, North Carolina. Officer Moyer observed a vehicle drive 
through a red light into the intersection. He began to follow the vehi- 
cle, and observed the vehicle passenger throw a paper bag containing 
a beer bottle into the street. Officer Moyer activated his blue lights 
and effected a vehicle stop. 

Officer Moyer walked up to the driver's side of the vehicle and 
spoke to the driver. He observed defendant in the passenger seat 
pulling tobacco out of a cigar, a practice Officer Moyer considered to 
be consistent with marijuana consumption. Officer Moyer asked the 
driver for his driver's license and gave it to Officer Horatious Bowen 
("Officer Bowen") to run a check on the license. Officer Bowen 
informed Officer Moyer that the driver's license was revoked. Officer 
Moyer arrested the driver for driving with a revoked driver's license, 
and arrested defendant for littering. A search of the vehicle incident 
to the arrests revealed marijuana, a "large bag of unknown white 
powder," a loaded .25 caliber semi-automatic handgun, a sandwich 
bag full of coffee grounds, a pager and money. 

Defendant and the driver of the car were taken to the Forsyth 
County Jail for booking. Defendant was taken into a search room 
by Officer Moyer and Officer Jeff Azar ("Officer Azar") where he 
was searched for contraband prior to being placed in jail. When 
defendant untucked his shirt as ordered by the police officers, a 
bag of crack cocaine fell out of his waistband onto the floor. 
Defendant dove on top of the bag. The police officers tried to take 
the bag from defendant but he grabbed it, put it into his mouth and 
swallowed it. 
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The police officers immediately took defendant to the hospital 
where he was placed under medical supervision at 10:OO a.m. while 
Officer Moyer obtained a search warrant for defendant's bodily fluids 
and excrement. At approximately 830 p.m. defendant began to vomit 
onto the sheet of the hospital bed. A nurse removed the soiled sheet 
and, at the direction of police officer Ronald Beasley ("Officer 
Beasley"), spread the sheet onto the floor. Officer Beasley searched 
the sheet and located one white rock and several crumbs. These 
materials were later tested by the State Bureau of Investigation and 
determined to be cocaine. 

Defendant was indicted on charges of possession with intent 
to sell and deliver cocaine and attaining habitual felon status. 
Defendant's case was tried before a jury which found defendant 
guilty of the lesser-included offense of possession of cocaine. 
Defendant subsequently pled guilty to the habitual felon charge. It is 
from these convictions that defendant appeals. 

As an initial matter, we note that defendant's brief contains 
arguments supporting only three of the original five assignments of 
error on appeal. The omitted assignments of error are deemed 
abandoned pursuant to N.C.R. App. P. 28(b)(6) (2004). We therefore 
limit our review to those assignments of error addressed in defend- 
ant's brief. 

The remaining issues on appeal are whether (I) the conviction is 
invalidated by the absence of the jury verdict sheet from the trial 
court file; (11) the trial court erred by indicating on the judgment and 
commitment worksheet that defendant was convicted of possession 
with intent to sell and deliver cocaine; (111) the trial court erred by 
including defendant's two prior convictions for possession with 
intent to sell and distribute cocaine in its determination of defend- 
ant's habitual felon status. 

[I] Defendant first argues that his conviction is invalid because the 
jury verdict sheet is absent from the trial court file. We disagree. 

Generally, the jury's "verdict must be in writing, signed by 
the foreman, and made a part of the record of the case." N.C. Gen. 
Stat. § 15A-1237(a) (2003). The failure to include the verdict sheet has 
previously been grounds for dismissal of an appeal. See State v. 
Felmet, 302 N.C. 173, 176,273 S.E.2d 708, 711 (1981); State v. Hunter, 
245 N.C. 607, 609, 96 S.E.2d 840, 841 (1957) (per curiam); State v. 
Currie, 206 N.C. 598, 599, 174 S.E. 447, 447 (1934) (per curiam). 



688 IN THE COURT OF APPEALS 

STATE v. SIMMONS 

1165 N.C. App. 68.5 (2004)l 

However, in State v. Gray, our Supreme Court held that although 
the verdict sheet was lost in the office of the clerk of superior court 
the record was sufficient for appellate review. 347 N.C. 143, 491 
S.E.2d 538 (1997), cert. denied, 523 U.S. 1031 (1998), overruled on 
other grounds by State v. Long, 354 N.C. 534, 557 S.E.2d 89 (2001). In 
Gray, the defendant contended that because the verdict sheet was 
lost, no valid verdict existed in the case and no judgment may be 
imposed. He argued that in the absence of a written verdict sheet, 
there is no way for the Supreme Court to determine whether the ver- 
dict was properly returned. The Supreme Court noted that the judge 
and the clerk of court examined the verdict sheet when the jury sub- 
mitted it to the court, and that the judge polled the jurors, and each 
juror stated that he or she agreed with the verdict. The Supreme 
Court stated that "[ilf there was an irregularity in the verdict, [the 
judge and the clerk of court] would have found it." Gray, 347 N.C. at 
177-78, 491 S.E.Zd at 553. Thus, the Supreme Court held that "[tlhe 
record is sufficient for us to determine the appeal." Gray, 347 N.C. at 
178, 491 S.E.2d at 553. 

The case sub judice is analogous to Gray. The verdict sheet 
is absent from the record because it was lost in the office of the 
clerk of the superior court. However, the trial transcript provides 
as follows: 

THE COL-RT: Mr. Duncan, as foreperson of the Jury, you and the 
Members of the Jury have reviewed the evidence and have 
reached a unanimous verdict in this case? 

FOREPERSON: Yes, sir. 

THE COURT: And you've reflected that and signed and dated the 
verdict sheet? 

FOREPERSON: Yes, sir. 

THE C O ~ R T :  All right, if you will present that to the Sheriff and we 
appreciate that. 

(Verdict sheet handed to the Court.) 

THE COURT: All right, Madam Clerk, if you will publish the verdict 
of the Jurors? 

CLERK: Members of the Jury, your foreman has returned the 
following verdict in open court in the matter of State of 



IN THE COURT OF APPEALS 689 

STATE v. SIMMONS 

[165 N.C. App. 68.5 (2004)l 

North Carolina versus James Daniel Simmons. In case number 
02 CRS 0026-excuse me, it's 02 CRS 50026, we, the Jury, unani- 
mously find the Defendant, James Daniel Simmons, guilty of pos- 
session of cocaine. Members of the jury, was this your verdict, so 
say you all? 

(Jurors respond in an affirmative manner.) 

Thus, as in Gray, we conclude that there is sufficient information 
in the record to determine the crime of which defendant was con- 
victed. Accordingly, we hold that defendant's conviction is valid 
despite the absence of a verdict sheet in the record. 

[2] Defendant next assigns error and the State concedes that the 
judgment and commitment worksheet erroneously indicate that 
defendant was convicted of possession with intent to sell and deliver 
cocaine and sentencing defendant as a Class H felon. 

Defendant was indicted for the crime of possession with intent to 
sell and deliver cocaine. However, after the evidence was presented 
at trial, the trial court found it appropriate to instruct the jury only on 
the lesser-included crime of possession of cocaine. The jury found 
defendant guilty of possession of cocaine. Nevertheless, the trial 
court subsequently entered a judgment and commitment which pro- 
vided that defendant was guilty of possession with intent to sell 
and deliver cocaine, and sentenced defendant as a Class H felon. The 
trial court erred. 

When a defendant is convicted of a crime, the trial court 
must issue an appropriate written commitment order which must 
include "the identification and class of the offense or offenses for 
which the defendant was convicted." N.C. Gen. Stat. # 15A-1301 
(2003). The commitment order must be supported by the verdict 
rendered at trial, and the verdict must be supported by the evidence 
presented at trial. See gene~ally State v. Riddle, 300 N.C. 744, 746, 268 
S.E.2d 80, 82 (1980) and State v. C a n ,  61 N.C. App. 402, 412, 301 
S.E.2d 430, 437 (1983). 

Possession of cocaine is punishable as a Class I felony. N.C. Gen. 
Stat. § 90-90(l)(d) and 5 90-95(a)(3) and (d)(2) (2003). Posses- 
sion with intent to sell and deliver cocaine is punishable as a Class 
H felony. N.C. Gen. Stat. # 90-90(l)(d) and Q 90-95(a)(1) and 
(b)(l) (2003). 



690 IN THE COURT O F  APPEALS 

STATE v. SIMMONS 

[I65 N.C. App. 68.5 (2004)) 

In the case sub judice, the jury found defendant guilty of pos- 
session of cocaine, a verdict which was supported by the evidence 
presented at trial. However, the judgment and commitment incor- 
rectly states that defendant was convicted of the greater offense of 
possession with intent to sell and deliver cocaine. Thus, the judgment 
and commitment are not supported by the verdict. Incidental to the 
trial court's misidentification of the offense, the judgment and com- 
mitment also sentences defendant for a Class H felony instead of the 
Class I felony for which he was convicted. Accordingly, we vacate the 
judgment and commitment as it pertains to possession with intent to 
sell and deliver cocaine, and remand the case to the trial court for 
entry of a judgment and commitment consistent with the verdict ren- 
dered at trial with respect to the identification of the offense and the 
sentence imposed on defendant. 

[3] Defendant also argues that the trial court erred by sentencing 
him as a habitual felon following his conviction of possessing 
cocaine. We disagree. 

North Carolina General Statute $ 14-7.1 (2003) defines a habitual 
felon as "[ajny person who has been convicted of or pled guilty to 
three felony offenses in any federal court or state court in the United 
States or combination thereof." Our Supreme Court has recently held 
that "possession of cocaine is a felony and therefore can serve as an 
underlying felony to an habitual felon indictment." State v. Jones, 358 
N.C. 473,476, 598 S.E.2d 125, 127 (2004). 

In accordance with Jones, we hold that defendant's conviction 
of possessing cocaine may be used to prove defendant's habitual 
felon status. 

NO ERROR in part, VACATED in part, and REMANDED. 

Judges McGEE and TYSON concur. 
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GUY F. WING D/B/A FRANKLIN HOMES CONSTRUCTION, PLAINTIFF V. 

TOWN O F  LANDIS, DEFENDANT 

(Filed 3 August 2004) 

Quantum Meruit- cost of unused engineering plans-no bene- 
fit received 

Summary judgment was properly granted for defendant town 
on a developer's'quantum meruit claim for the cost of plans for a 
water line extension which was never built. There was no show- 
ing that the plans for the extension were prepared by plaintiff in 
expectation of repayment by defendant or that defendant 
received any benefit from the plans. 

Appeal by plaintiff from order entered 20 May 2003 by Judge Kim 
S. Taylor in Rowan County Superior Court. Heard in the Court of 
Appeals 21 April 2004. 

Ferguson, Scarbrough & Hayes, PA.,  by James E. Scarbrough, 
for plaintiff-appellant. 

Woodson, Sayers, Lawther, Short, Parrott & Walker, L.L.l?, by 
Donald D. Sayers, for defendant-appellee. 

GEER, Judge. 

Plaintiff Guy F. Wing, d/b/a Franklin Homes Construction, ap- 
peals from the trial court's order granting summary judgment to 
defendant Town of Landis on plaintiff's quantum meruit claim for 
reimbursement of the cost of engineering plans for a water line ex- 
tension. Because there was no showing that the plans were prepared 
in expectation of payment by the Town or that the Town received any 
benefit from the plans, plaintiff has failed to produce a forecast of evi- 
dence sufficient to establish each of the elements of his claim. The 
trial court, therefore, properly granted defendant's motion for sum- 
mary judgment. 

Facts 

Early in 2001, plaintiff, a developer, sought to have municipal 
water service extended to serve an expansion of his Highland Woods 
development in the town of Landis. The Town informed plaintiff 
that the State's approval of any extension of service was contingent 
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upon the Town's obtaining an additional water source from the City 
of Salisbury. The Town, however, agreed to apply to the N.C. 
Department of Environmental and Natural Resources ("DENR") for 
approval of an extension of its water service to Highland Woods. 
Plaintiff hired an engineer, at a cost of $22,469.00, to draft plans for 
the extension of service and to prepare an application for approval of 
the plans to be submitted to DENR. On 14 May 2001, the engineer sub- 
mitted to DENR the completed application, signed by the Town's 
Mayor as required by DENR. 

On 21 June 2001, DENR responded to the application by letter, 
requesting additional information prior to processing the application. 
The evidence is conflicting as to whether the Town's engineer or 
plaintiff's engineer was supposed to respond to DENR's request for 
additional information. In any event, neither responded. 

Nevertheless, on 3 January 2002, DENR notified the Town that 
DENR would be able to approve expansion of the Town's water sys- 
tem since an "authorization to construct" letter had been issued to the 
City of Salisbury permitting it to supply additional water to the Town. 
When the Town's administrator called plaintiff's agent with the news, 
however, plaintiff's agent informed him that plaintiff no longer 
needed the water line extension. Plaintiff planned instead to con- 
struct community wells to serve the new homes. As a result, the water 
line extension has never been built. 

On 5 August 2002, plaintiff filed a complaint alleging that by fail- 
ing to respond to the State's requests for information, the Town 
breached its agreement to apply for approval of the application and, 
therefore, owed plaintiff $22,469.00 in reimbursement of plaintiff's 
cost in obtaining engineering plans for the water line extension. On 22 
January 2003, the Town filed a motion for summary judgment, which 
the trial court granted in an order entered 20 May 2003. Plaintiff filed 
notice of appeal to this Court on 18 June 2003. 

Standard of Review 

Summary judgment shall be granted "if the pleadings, deposi- 
tions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to 
any material fact and that any party is entitled to a judgment as a mat- 
ter of law." N.C.R. Civ. P. 56(c). The party moving for summary judg- 
ment has the burden of establishing the lack of a triable issue. 
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Collingwood v. Gen. Elec. Real Estate Equities, Inc., 324 N.C. 63, 66, 
376 S.E.2d 425, 427 (1989). The movant may meet this burden by 
showing that the opposing party cannot produce evidence to support 
an essential element of his claim or cannot surmount an affirmative 
defense that would bar the claim. Id. Once the moving party meets its 
burden, then the non-moving party must "produce a forecast of evi- 
dence demonstrating that [he] will be able to make out at least a 
prima facie case at trial." Id. In deciding the motion, all inferences of 
fact must be drawn against the movant and in favor of the party 
opposing the motion. Caldwell v. Deese, 288 N.C. 375, 378, 218 S.E.2d 
379, 381 (1975). 

On appeal, this Court's task is to determine whether, on the 
basis of the materials presented to the trial court, there is a gen- 
uine issue as to any material fact and whether the moving party is 
entitled to judgment as a matter of law. Oliver v. Roberts, 49 N.C. 
App. 311, 314, 271 S.E.2d 399, 401 (1980), cert. denied, --- N.C. 
-, 276 S.E.2d 283 (1981). A trial court's ruling on a motion for sum- 
mary judgment is reviewed de novo because the trial court rules only 
on questions of law. Virginia Elec. & Power Co. v. Tillett, 80 N.C. 
App. 383, 384-85, 343 S.E.2d 188, 191, cert. denied, 317 N.C. 715, 347 
S.E.2d 457 (1986). 

Discussion 

Plaintiff concedes that his agreement with the Town regard- 
ing the DENR application is unenforceable under N.C. Gen. Stat. 
B 160A-16 (2003), which provides that a contract made by or on 
behalf of a city is void and unenforceable unless it is in writing. 
See also Concrete Machinery Co. v. City of Hickory, 134 N.C. App. 
91, 95, 517 S.E.2d 155, 157 (1999) (oral agreement to relocate 
sewer line unenforceable). Plaintiff contends on appeal, however, 
that he is entitled to recover his engineering costs under a theory 
of quantum memit. 

To recover in quantum memit, a plaintiff must show that (1) 
services were rendered to the defendant; (2) the services were know- 
ingly and voluntarily accepted; and (3) the services were not given 
gratuitously. Scott v. United Carolina Bank, 130 N.C. App. 426, 429, 
503 S.E.2d 149, 152 (1998), disc. review denied, 350 N.C. 99, 528 
S.E.2d 584 (1999). In addition, "[qluantum rnemit claims require a 
showing that both parties understood that services were rendered 
with the expectation of payment." Id. A party may recover from a 
municipality under a quantum memit theory upon a proper show- 
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ing.lSee, e.g., Charlotte Lumber & Mfg. Co. v. City of Charlotte, 242 
N.C. 189, 87 S.E.2d 204 (1955) (plaintiff could recover against city in 
quantum meruit); Hawkins v. Town of Dallas, 229 N.C. 561, 50 
S.E.2d 561 (1948) (plaintiff could recover against town in quantum 
meruit); Orange Water & Sewer Auth. v. Town of Carrboro, 58 N.C. 
App. 676, 294 S.E.2d 757 (plaintiff could recover under an implied 
agreement in order to prevent the unjust enrichment of the town), 
disc. review denied, 307 N.C. 127, 297 S.E.2d 400 (1982). 

In this case, plaintiff failed to present any evidence that the engi- 
neering plans were prepared with an expectation of payment by the 
Town. See also lbiford v. Waterfield, 240 N.C. 582, 585,83 S.E.2d 548, 
551 (1954) ("The plaintiff must show by the greater weight of the evi- 
dence that both parties, at the time the labor was done or the services 
were rendered, contemplated and intended that pecuniary recom- 
pense should be made for the same."). Plaintiff's evidence showed 
only that plaintiff, as the developer, hired and paid its own engineer 
to complete the engineering plans. There was no evidence that either 
party, at the time, expected the Town to reimburse plaintiff for the 
cost of the plans. 

In addition, "[qluantum memcit does not apply where no benefit 
accrues to the party from whom compensation is sought." Scott, 130 
N.C. App. at 430-31, 503 S.E.2d at 152. See also Booe v. Shadrick, 322 
N.C. 567, 570, 369 S.E.2d 554, 556 (1988) (internal citations omitted) 
("[iln order to establish a claim for unjust enrichment, a party must 
have conferred a benefit on the other party. The benefit must not have 
been conferred officiously . . . . The benefit must not be gratuitous 
and it must be measurable . . . [and] the defendant must have con- 
sciously accepted the benefit."). Plaintiff argues that there was evi- 
dence that the Town "would have benefited" and "stood to benefit and 
intended to benefit from extension of water to plaintiff's subdivision." 
Plaintiff does not, however, cite any cases, which support its argu- 
ment that it may recover where the benefit was intended, but not 
received. In each of the cases cited by plaintiff, the municipality actu- 
ally received a tangible benefit in the form of some type of infra- 
structure whereas, here, the water line was never built. See Charlotte 
Lumber, 242 N.C. at 195, 87 S.E.2d at 208 (city appropriated plaintiff's 
sewer system and assumed maintenance and operation of it); 
Hawkins, 229 N.C. at 564, 50 S.E.2d at 563 (plaintiff constructed 
sewer line and paved streets and town accepted the work); Orange 

1. The Town has not asserted soveleign ~rnrnunlty and, therefore, we do not 
address that affirmative defense 
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Water & Sewer Auth., 58 N.C. App. at 683, 294 S.E.2d at 761 (plaintiff 
had installed fire hydrants). As the Court held in Hawkins, "where 
the construction work has been actually done and accepted . . . the 
county, city or town 'is bound on a quantum meruit for the reason- 
able and just value of the work and labor done and material fur- 
nished.' " 229 N.C. at 564, 50 S.E.2d at 563 (emphasis added; quoting 
McPhail v. Board of Comm'r of Cumberland County, 119 N.C. 330, 
335, 25 S.E. 958, 959 (1896)). 

Here, although plaintiff had engineering plans prepared for a 
water line extension, the Town never received any benefit from those 
plans because the water lines were never built. Thus, as this Court 
observed in Greeson v. Byrd, 54 N.C. App. 681, 683, 284 S.E.2d 195, 
196 (1981), disc. review denied, 305 N.C. 299, 291 S.E.2d 149 (1982), 
"one of the necessary elements for recovery on a contract implied in 
law is missing here-there is no evidence in the record to indicate 
that any benefit inured to the defendant as a result of plaintiff's 
partial performance. Without enrichment, there can be no 'unjust 
enrichment' and therefore no recovery on an implied contract." 
Because of the lack of any benefit to the Town, plaintiff may not 
recover in quantum meruit. See id. ("[Ilt was the crop to be culti- 
vated and harvested by the plaintiff, not the plaintiff's labor, for which 
the defendant bargained. Thus, there could be no recovery for 
the value of partial performance of the contract since no part of the 
crop was produced.") 

Plaintiff nonetheless argues that the Town may still be able to use 
the engineering plans in the future. As the Town points out, however, 
it has no use for plans extending water service to Highland Woods 
because plaintiff now has constructed wells to serve the new phase of 
his development. Indeed, the planned extension was stricken from 
the Town's water system expansion plans when plaintiff informed the 
Town that he no longer needed the water. Plaintiff offered no con- 
trary evidence and has provided no explanation of how the Town 
could use the plans in the future. 

Viewing the evidence in the light most favorable to plaintiff, 
there was no showing that the engineering plans were prepared 
with an expectation of payment by the Town or that the Town 
received a benefit from completion of the plans for the water line 
extension. Therefore, the court properly granted summary judg- 
ment to the Town. 
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Affirmed. 

Judges BRYANT and ELMORE concur. 

IN RE: J.W.J., T.L.J., D.M.J. 

No. COA03-1188 

(Filed 3 August 2004) 

1. Jurisdiction- defense-not raised in answer-waived 
The respondent in a termination of parental rights action 

waived the defense of no personal jurisdiction by not raising it in 
her response and answers. 

2. Termination of Parental Rights- diligent efforts require- 
ment-deleted 

The trial court did not err by determining that respondent's 
parental rights should be terminated without finding that peti- 
tioner DSS made diligent efforts to reunite the family. N.C.G.S. 
5 78-289.32(3), on which respondent relies, has been replaced 
by N.C.G.S. 5 7B-llll(a)(2), which deleted the diligent efforts 
requirement. 

Appeal by respondent Christine Joy Palma from orders entered 2 
January 2003 by Judge Joseph J. Williams in District Court, Richmond 
County. Heard in the Court of Appeals 26 May 2004. 

Deane, Will iams and Deane, by Jason T. Deane, for petitioner- 
appellee. 

M. Victoria Jayne for respondent-appellant 

McGEE, Judge. 

The Richmond County Department of Social Services (petitioner) 
filed petitions on 24 August 2000 alleging that J.W.J., T.L.J., and D.M.J. 
(collectively, the children) were abused and neglected by their pater- 
nal grandparents, who were the children's caretakers. Petitioner 
assumed immediate physical custody of the children on 24 August 
2000. The trial court stated in an order entered 8 January 2001 that the 
paternal "grandparents/caretakers/[r]espondents and the Department 
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of Social Services [had] reached a settlement and compromise of 
the issues involving neglect and abuse between them," which the 
trial court found to be "fair and adequate to protect the interests of 
the minor children." The grandparents/caretakers/respondents 
relinquished their custodial rights to the children that had been pre- 
viously granted to them by the trial court on 13 May 1996, and the 
allegations of abuse and neglect as to the respondents were dis- 
missed with prejudice. The children's natural father stipulated the 
children were presently dependent juveniles as defined in N.C. Gen. 
Stat. Q: 7B-101(9), in that the minor children were in need of assist- 
ance and placement because they had no parent, guardian or custo- 
dian able to provide for their proper care and supervision because of 
their special needs at that time. The trial court held it was "contrary 
to the welfare of the minor children" that their legal custody be 
returned to their parents or grandparents and the trial court awarded 
temporary legal custody of the children to petitioner. 

The legal custody of the children was ordered to remain with peti- 
tioner "with full placement and medical authority" in an order dated 
19 September 2001. In orders dated 11 January 2002 and 22 February 
2002, legal and physical custody of the children was ordered to 
remain with petitioner. 

Petitioner filed petitions on 12 March 2002 for the termination of 
the parental rights of C.J.P. (respondent) with respect to the children. 
Subsequent to these petitions, in an order filed 21 May 2002, the trial 
court noted that the petitions to terminate respondent's parental 
rights had been filed and ordered that legal and physical custody of 
the children remain with petitioner. In an order dated 25 July 2002, 
the trial court again ordered that legal custody of the children remain 
with petitioner. Respondent filed answers to the petitions for termi- 
nation of parental rights on 29 August 2002. In an order filed 5 
September 2002, the trial court again ordered that legal custody of the 
children remain with petitioner. A hearing was held on 26 November 
2002 and the trial court terminated respondent's parental rights to the 
children. Respondent appeals. 

The evidence presented to the trial court tended to show that 
J.W.J. was born on 30 July 1986, T.L.J. was born on 14 February 1989, 
and D.M.J. was born on 9 September 1992 to respondent and E.J. 
D.M.J. was placed with his paternal grandparents at birth and has 
never lived with respondent. Respondent testified that she took J.W.J. 
and T.L.J. to California when they were about ages four and two, 
respectively. Respondent further testified that she, J.W.J., and T.L.J. 
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returned to North Carolina after being in California for about eight 
years. Respondent also testified that she subsequently returned to 
California without the children because she was told by the Sheriff's 
Department and a social worker that she could not take the children 
with her, 

[I] Respondent first argues that her constitutional and due process 
rights were violated by lack of notice and lack of jurisdiction over her 
in this case. Respondent asserts that prior to the November 2002 
hearing for the termination of her parental rights, she had last been in 
North Carolina in 1997. Prior to coming to North Carolina in 1997, 
respondent testified that she lived in California with her two older 
children. As stated above, respondent testified that at some point 
around 1997, she came to North Carolina but that she returned to 
California because she was told by the Sheriff's Department and a 
social worker that she had to leave North Carolina. Respondent testi- 
fied she was told she could not take her children with her to 
California. She testified that although she wanted to take the children 
with her, she returned to California alone. 

Respondent stresses in her argument that she suffers from schiz- 
ophrenia and that petitioner made no effort to contact her and made 
no effort to assess if she was capable of caring for her children. 
Respondent further asserts that petitioner failed to provide her with 
notice of any of the review hearings prior to the termination hearing. 
Upon receipt of the petition to terminate her parental rights, respond- 
ent wrote to the Richmond County Clerk of Court in an attempt to 
explain her situation. She provided her contact information and 
expressed her desire to see her children again and to not "lose all con- 
tact" with them. 

Respondent cites several cases where this Court has found con- 
tacts to be insufficient to support the exercise of personal jurisdic- 
tion in a termination of parental rights case. See I n  re Finnican, 104 
N.C. App. 157, 408 S.E.2d 742 (1991), disc. review denied and cert. 
denied, 330 N.C. 612, 413 S.E.2d 800, overruled i n  part on other 
grounds by Brgson v. Sullivan, 330 N.C. 644,663,412 S.E.2d 327,337 
(1992); I n  re Trueman, 99 N.C. App. 579,393 S.E.2d 569 (1990). While 
respondent is correct in her assertion that minimum contacts must 
exist in order for a trial court to exercise jurisdiction, respondent's 
argument fails nonetheless. 

Under Rule 12(h)(l) of the North Carolina Rules of Civil 
Procedure, the "defense of lack of jurisdiction over the person. . . is 
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waived . . . if it is neither made by motion under this rule nor included 
in a responsive pleading or an amendment thereof permitted by Rule 
15(a) to be made as a matter\. of course." N.C. Gen. Stat. # 1A-1, Rule 
12(h)(l) (2003). In this case, respondent mailed a handwritten 
response to the petitions to terminate her parental rights to the 
Richmond County Clerk of Court. Further, she filed formal answers to 
the petitions on 29 August 2002. In her response and answers, 
respondent failed to raise the defense that the trial court lacked per- 
sonal jurisdiction over her. Accordingly, respondent has waived this 
defense pursuant to Rule 12(h)(l). See Jackson Co. v. Swayney, 75 
N.C. App. 629, 630,331 S.E.2d 145, 146 (1985) ("Defendant waived his 
right to contest lack of personal jurisdiction when he filed his answer 
without raising this defense."), aff'd i n  part  and rev'd i n  part  on 
other grounds, 319 N.C. 52,352 S.E.2d 413, cert. denied, 484 US. 826, 
98 L. Ed. 2d 54 (1987). See also Stern v. Stern, 89 N.C. App. 689, 693, 
367 S.E.2d 7, 9 (1988) (holding that because the defendant filed his 
answer without contesting personal jurisdiction, he waived his right 
to challenge the trial court's exercise of personal jurisdiction over 
him); Shores v. Shores, 91 N.C. App. 435, 437, 371 S.E.2d 747, 749 
(1988) (holding that the defendant waived his right to raise lack of 
personal jurisdiction as a defense "because he failed to raise it in his 
answer or motions but presents it for the first time on appeal"). 
Accordingly, we find respondent's first argument to be without merit. 

[2] Respondent next argues that the trial court erred in determining 
that the best interests of the children would be served by terminating 
her parental rights. Respondent asserts that the trial court erred in 
finding that termination was in the best interests of the children with- 
out making any findings or conclusions of law that petitioner made 
any diligent efforts to work with respondent or to reunite the family 
before recommending termination. For the reasons stated below, we 
find this argument unpersuasive. 

"There is a two-step process in a termination of parental rights 
proceeding." I n  re Blackburn, 142 N.C. App. 607, 610,543 S.E.2d 906, 
908 (2001). "At the adjudicatory stage, the petitioner has the burden 
of establishing by clear and convincing evidence that at least one of 
the statutory grounds listed in N.C. Gen. Stat. # 7B-1111 exists." In  re 
Faircloth, 153 N.C. App. 565,575, 571 S.E.2d 65, 72 (2002). If a ground 
for termination is established, the trial court must then hold a dispo- 
sitional hearing to consider the best interests of the child. Id. "Unless 
the trial court determines that the best interests of the child require 
otherwise, the termination order shall be issued." Id. 
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In the case before our Court, respondent admits that the trial 
court found grounds for termination under N.C. Gen. Stat. 5 7B-1111 
(2003). However, respondent disputes the trial court's decision that 
it was in the best interests of the children to terminate her parental 
rights. Respondent relies on I n  re Hawis, 87 N.C. App. 179, 360 
S.E.2d 485 (1987) for her argument concerning the trial court's 
failure to make findings or conclusions that petitioner made diligent 
efforts to work with respondent or to reunite the family. We note 
that "G.S. 78-289.32(3) [1995], the applicable termination statute 
when Harris was decided, included a requirement that DSS under- 
take 'diligent efforts' to 'encourage the parent to strengthen the 
parental relationship to the child or to make and follow through with 
constructive planning for the future of the child.' " I n  re Frasher, 
147 N.C. App. 513, 516-17, 555 S.E.2d 379, 382 (2001) (quoting N.C. 
Gen. Stat. 5 74-289.32(3)). However, this statute was replaced by 
N.C. Gen. Stat. 5 7B-llll(a)(2), effective 1 July 1999, which "deleted 
the 'diligent efforts' requirement, indicating an intent by the legisla- 
ture to eliminate the requirement that DSS provide services to a par- 
ent before a termination of parental rights can occur." Frasher, 147 
N.C. App. at 517, 555 S.E.2d at 382. See also I n  re Pierce, 146 N.C. 
App. 641, 643-44, 554 S.E.2d 25, 27 (2001) (rejecting the respond- 
ent's argument that DSS was required "to prove that it made diligent 
efforts to encourage respondent to strengthen her parental rela- 
tionship[.]" Our Court rejected this argument because it was based 
on the statutory provision, N.C. Gen. Stat. 5 7A-289.32(3), which was 
no longer applicable.), aff'd, 356 N.C. 68, 565 S.E.2d 81 (2002). 
Similarly, we overrule respondent's argument based on the hold- 
ing in Frasher that "a determination that DSS made diligent efforts 
to provide services to a parent is no longer a condition precedent 
to terminating parental rights." Frasher, 147 N.C. App. at 517, 555 
S.E.2d at 382. 

Affirmed. 

Judges McCCLLOUGH and ELMORE concur. 
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BALD HEAD ISLAND UTILITIES, INC., PLAIUTIFF v. VILLAGE OF 
BALD HEAD ISLAND. DEFENDANT 

No. COA03-1338 

(Filed 3 August 2004) 

Contracts; Utilities- first priority option-right of first 
refusal-res judicata 

The trial court did not err by granting summary judgment 
in favor of defendant village and by dismissing plaintiff utility 
company's summary judgment claim based on a contract entered 
into by the parties to build a water line from Caswell Beach to 
Bald Head Island where the contract contained a first priority 
option and a right of first refusal for defendant to purchase the 
water and sewer utility assets of plaintiff, because: (1) a valid 
contract was created between plaintiff and defendant after 
months of negotiation between two experienced utility law- 
yers; (2) plaintiff is barred by res judicata from claiming the per- 
tinent option is void since plaintiff failed to appeal the 19 
February 2001 order of the Utilities Commission, thus meaning 
the issue had been decided; (3) plaintiff's motion to declare the 
option void while upholding the rest of the contract would violate 
established North Carolina contract law when the evidence tends 
to show that both parties intended to be bound by both the con- 
tract and the option; (4) defendant did not exceed its governmen- 
tal authority by agreeing to this contract since it is sanctioned by 
the Utilities Commission and serves the public welfare; (5) 
defendant has neither relinquished its authority nor abandoned 
its responsibility to its citizens by selecting by agreement a 
method of resolving disputes over terms; and (6) when parties 
have dealt at arms length and contracted, the Court of Appeals 
cannot relieve one of them even though the contract has proven 
to be a hard one. 

Appeal by plaintiff from order entered 19 May 2003 by Judge B. 
Craig Ellis in Superior Court of Brunswick County. Heard in the Court 
of Appeals 27 May 2004. 

Fletcher, Ray & Satterfield, L.L.P, by George L. Fletcher and 
Kimberly L. Moore, for plaintiff-appellant. 

Womble, Carlyle, Sandridge & Rice, PL.L.C., by Christopher T 
Graebe, for defendant-appellee. 
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HUDSON, Judge. 

Plaintiff appeals the trial court's decision granting summary judg- 
ment to the defendant and dismissing its own summary judgment 
claim. Plaintiff and defendant entered into a contract to build a water 
line from Caswell Beach to Bald Head Island. The contract contained 
a first priority Option and a Right of First Refusal for the defendant, 
and was approved by an order of the North Carolina Utilities 
Commission (NCUC) on 19 February 2001. The evidence tends to 
show that both parties intended to be bound by the contract and that 
the option was essential for the defendant's participation. Both par- 
ties acted in accordance with the contract and defendant timely gave 
notice of its intent to exercise its option to purchase the tangible and 
intangible assets used or useful in providing the water and sewer 
service as written in the contract. Plaintiff now contends that the 
option is void. For the reasons stated below, we affirm the trial 
court's decision. 

"For the purpose of conducting hearings, making decisions, and 
issuing orders, . . . the [Utility] Commission shall be deemed to 
exercise functions judicial in nature and shall have all the powers 
and jurisdiction of a court of general jurisdiction as to all subjects 
over which the Commission has or may hereafter be given jurisdic- 
tion by law." N.C. Gen. Stat. # 62-60 (2003) (emphasis added). If an 
appeal from a North Carolina Utilities Commission Order is not 
made within 30 days, then the right of appeal is waived and this Court 
has no jurisdiction. See State ex rel. Utils. Comm'n. v. Services 
Unlimited, Inc., 9 N.C. App. 590, 591, 176 S.E.2d 870, 871 (1970), 
N.C. Gen. Stat. 5 62-90 (2003). "Only specific questions actually heard 
and finally determined by the Commission in its judicial character are 
res judicata, and then only as to the parties to the hearing." State ex 
rel. Utilities Comm'n v. Carolinas Comm. for Indus. Power Rates, 
etc., 257 N.C. 560, 570, 126 S.E.2d 325, 333 (1962). 

Here, the NCUC's Order held that a valid contract was created 
between the plaintiff utility company and defendant village after 
months of negotiation between two experienced utility lawyers. The 
Order states that "[iln addition to the other provisions of the Use 
Agreement, the Village is granted an option and right of first refusal 
to purchase the water and sewer utility assets of Utilities for a two- 
year period beginning on July 1, 2001." Plaintiff did not appeal this 
Order, and carried out the provisions of the contract until plaintiff 
filed a complaint on 4 April 2002 claiming, inter alia, that the option 
was void. However, we conclude that plaintiff's failure to appeal the 
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19 February 2001 order of the NCUC means the issue has been 
decided. Plaintiff is barred by res judicata from arguing it here. 

Additionally, plaintiff's motion to declare the option void while 
upholding the rest of the contract would violate established North 
Carolina contract law: 

The controlling purpose of the court in construing a contract is to 
ascertain the intention of the parties as of the time the contract 
was made, and to do this consideration must be given to the pur- 
pose to be accomplished, the subject-matter of the contract, and 
the situation of the parties. The intention of the parties is to be 
gathered from the entire instrument and not from detached por- 
tions. An excerpt from a contract must be interpreted in context 
with the rest of the agreement. When the language of a contract 
is clear and unambiguous, effect must be given to its terms, and 
the court, under the guise of constructions, cannot reject what 
the parties inserted or insert what the parties elected to omit. It 
is the province of the courts to construe and not to make con- 
tracts for the parties. 

Weyerhaeuser Co. v. Carolina Power & Light Co., 257 N.C. 717, 719, 
127 S.E.2d 539, 541 (1962) (internal citations omitted). 

Here, the evidence tends to show that both parties intended to be 
bound by both the contract and the option. The contract language is 
clear, providing specific actions and guidelines to govern future nego- 
tiations. Thus, this Court will not reject the option term that was 
mutually agreed upon by the parties. 

Further, Plaintiff contends that defendant has exceeded its 
governmental authority by agreeing to this contract. However, 
defendant, by providing water and sewer service for the public wel- 
fare, acted within its authority using powers "necessarily or 
fairly implied in or incident to the powers expressly granted . . . 
and essential to the accomplishment of the declared object of the 
corporation." Rockingham Square Shopping Ctr. v. Town of 
Madison, 45 N.C. App. 249, 251-52, 262 S.E.2d 705, 707 (1980). 
Limitations on these governmental body contractual powers exist 
to prevent too much authority being delegated away to parties 
that may not represent the people's best interests. Id .  at 252, 262 
S.E.2d at 707-08. We do not find that this contract violates this 
principle as this contract is clear, sanctioned by the NCUC, and 
serves the public welfare. 
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Plaintiff also argues that the delegation of authority to a mutually- 
agreed arbitrator to resolve certain disputes divests the defendant 
village of its decision-making powers. Here, the contract was ini- 
tially approved by the NCUC and specifies that the courts will appoint 
an arbitrator if the parties cannot agree. Thus, the defendant village 
has neither relinquished its authority nor abandoned its responsi- 
bility to its citizens. Rather, it has selected by agreement a method of 
resolving disputes over terms. Furthermore, "when parties have dealt 
at arms length and contracted, the Court cannot relieve one of them 
because the contract has proven to be a hard one." Weyerhaeuser Co. 
at 722, 127 S.E.2d at 543. 

Affirmed. 

Judges GEER and THORNBURG concur. 



I N  T H E  COURT O F  A P P E A L S  705 

CASES REPORTED WITHOUT PUBLISHED OPINIONS 

BUNDY v. BOYLIN 
No. 03-1187 

BUTLER v. E.I. DrrPONT 
DE NEMOURS & CO. 

No. 03-1078 

DEMAS v. TERMINIX CO 
No. 03-1160 

GASTER v. STANLY 
CTY. BD. OF EDUC. 

No. 03-885 

HANSON AGGREGATES 
SOUTHEAST, INC. v. 
CITY OF RALEIGH 

No 03-1270 

IN RE A.L. & N.W. 
NO. 03-1326 

IN RE A.N.B. 
NO. 03-501 

IN RE APPEAL OF FRANKLIN 
SMITH ENTERS., INC. 

NO. 03-1000 

IN RE ASHLEY W. & ANTHONY J. 
NO. 03-488 

IN RE ESTATE OF BEST 
NO. 02-1449 

IN RE J.E.P. 
NO. 03-1322 

O&M INDUS. v. SMITH ENG'G CO. 
NO. 03-432 

OWENS v. WAL-MART STORES, INC. 
NO. 03-975 

REYNOLDS v. REYNOLDS 
NO. 03-1034 

Anson 
(02CVS319) 

Ind. Comm. 
(I.C. 746977) 

New Hanover 
(03CVS284) 

Stanly 
(OOCVS 1678) 

Wake 
(02CVS12536) 

Mecklenburg 
(005967) 
(005968) 

Mecklenburg 
(02J228) 

Prop. Tax Comm. 
(02PTC496) 

Forsyth 
(005428) 
(005430) 

Orange 
(773229) 

Guilford 
(0 1 J69) 

Davidson 
(02CVS62) 

Ind. Comm. 
(I.C. 002275) 
(I.C. 003420) 

Mecklenburg 
(92CVD9547) 
(93CVD13114) 

SHIERTS v. ATLANTIC CAS. INS. CO. Mecklenburg 
NO. 03-1268 (02CVS14633) 

Affirmed 

Affirmed 

Affirmed 

Affirmed 

Affirmed 

Affirmed 

Reversed 

Affirmed 

Affirmed 

Affirmed 

Affirmed 

Reversed 

Affirmed 

Affirmed 

Affirmed 



706 I N  T H E  C O U R T  O F  A P P E A L S  

STATE v. AGAN 
No. 03-420 

STATE v. ANDERSON 
No. 03-1084 

STATE v. BAILEY 
No. 03-338 

STATE v. BROWN 
No. 03-1310 

STATE v. BROWN 
NO. 03-1407 

STATE v. BUCKMAN 
No. 03-8.59 

STATE v. BYERS 
No. 03-1247 

STATE v. CAIN 
No. 03-1227 

STATE v. COOK 
No. 03-50 

STATE v. DAVIS 
No. 03-463 

STATE v. ELLIS 
No. 03-1204 

STATE v. FEENEY 
No. 02-1716 

STATE v. HOLDER 
No. 03-586 

STATE c HOLDER 
No. 03-524 

Burke 
(01CRS2611) 

Wake 
(02CRS50491) 
(02CRS63104) 

Johnston 
(02CRS6237) 
(02CRS54026) 

Caswell 
(01CRS1153) 

Catawba 
(OZCRS13288) 
(02CRS56242) 

Wake 
(01CRS27435) 
(01CRS27437) 
(01CRS27438) 
(01CRS27439) 
(01CRS33262) 
(01CRS33263) 

Gaston 
(02CRS19671) 

Gaston 
(OZCRSG4228) 

Forsyth 
(01CRS62657) 
(02CRS3718) 

Cumberland 
(01CRS9095) 

Hallfax 
(02CRS56384) 

Cumberland 
(01CRS54561) 

Durham 
(OlCRS21.561) 
(01CRS48734) 
(01CRS48735) 

Johnston 
(02CRS6247) 
(02CRS54284) 

No error 

No error 

No error 

Ko error 

Affirmed 

No error 

No error 

No error 

No error; remanded 
for resentencing 

No error 

No error 

No error 

Remanded for 
resentencing 

Affirmed and 
remanded in part 



I N  T H E  C O U R T  O F  APPEALS 

STATE v. HOWARD 
No. 02-1728 

STATE v. HOWARD 
NO. 03-780 

STATE v MORGAN 
KO. 02-1466 

STATE v. OOSTEEN 
No. 03-1073 

THREATT v. SOUTHERN 
PIPE, INC, 

No. 03-1186 

TUCKER v. STEGALL MILLING CO 
NO. 03-913 

Wake 
(01CRS7756.2) 
(01CRS86867) 

Durham 
(02CRS10308) 
(02CRS4.5869) 

Onslow 
(01CRS.50599) 

Buncombe 
(01CRS61239) 

Ind. Conm 
(LC. 083426) 

Ind. Comm. 
(LC. 108073) 

No error 

Affirmed; remanded 
for correction of 
clerical errors 

No error 

No error 

Reversed in part 
and remanded 

Affirmed 



708 I N  THE COURT OF APPEALS 

BARHAM v. HAWK 

[I65 N.C. App. 708 (2004)] 

GLORIA BARHAM, ADMI.UISTRATRIX OF THE ESTATE OF BILLY MELVIN BARHAM, PWKTIFF 
v. RODNEY J. HAWK, M.D. AND HENDERSONVILLE EAR NOSE & THROAT, 
P.A., DEFENDANTS 

(Filed 17 August 2004) 

1. Medical Malpractice- expert testimony-standard of 
care-opinion 

The trial court abused its discretion in a medical malpractice 
case by admitting the testimony of one of decedent's treating doc- 
tors that amounted to an opinion as to defendant doctor's com- 
pliance with the relevant standard of care, and the case is 
remanded for a new trial, because: (1) defendants failed to 
establish that the testifying doctor was familiar with the stand- 
ard of care in Hendersonville, North Carolina or similar commu- 
nities and failed to show the doctor had any knowledge of the 
resources available in Hendersonville sufficient to be able to tes- 
tify about the standard of care in similar communities; (2) the 
doctor's only foundation was oral representations by counsel 
unsupported by evidence and made in the middle of the trial; 
and (3) there was no indication in the record that the doctor 
would have personal knowledge of the standard of care in any 
similar community. 

2. Discovery- medical malpractice-failure t o  comply with 
discovery order-sanctions 

The trial court erred in a medical malpractice case by barring 
the expert testimony of a doctor who examined decedent's ear 
following surgery by defendant doctor based on plaintiff's fail- 
ure to designate the doctor earlier as an expert witness, and the 
case is remanded for a new trial with instructions to weigh 
whether any unfair prejudice outweighs the probative value of 
the pertinent testimony, even though plaintiff's designation limit- 
ing treating physician testimony to diagnosis, care, and treatment 
of decedent was insufficient to advise defendants that plaintiff 
might call the pertinent doctor to give standard of care testimony, 
because: (1) the trial court could not have excluded the testimony 
under N.C.G.S. § 1A-1, Rule 26(fl) or Rule 37(b)(2) as a sanction 
since plaintiff's voluntary dismissal of the case nullified a 1998 
consent discovery order meaning there was no discovery order in 
effect to violate; and (2) plaintiff did not fail to comply with any 
obligation under N.C.G.S. E) 1A-1, Rule 26(e) when defendants 
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failed to serve a general expert interrogatory that would have 
required identification of the pertinent doctor in a timely manner. 

Appeal by plaintiff from judgment entered 21 March 2002 by 
Judge Marlene Hyatt in Polk County Superior Court. Heard in the 
Court of Appeals 21 August 2003. 

Blanchard, Jenkins, Miller & Lewis, PA., by  Robert 0. Jenkins 
and E. Hardy Lewis; Feagan and Foster, by  Phillip R. Feagan, 
for plaintiff-appellant. 

Hedrick, Eatman, Gardner & Kincheloe, L.L.P, by  Scott M. 
Stevenson and Meg Sohmer Wood, for defendants-appellees. 

GEER, Judge. 

This appeal addresses the admissibility of expert testimony in a 
medical malpractice case. Plaintiff Gloria Barham appeals two rulings 
by the trial court, arguing that (1) the trial court erroneously admit- 
ted standard of care testimony by Dr. Danko Cerenko; and (2) the 
court improperly barred the expert testimony of Dr. Eric Kraus, who 
examined her husband's ear following surgery by defendant Dr. 
Rodney J. Hawk. We hold that the trial court erroneously allowed Dr. 
Cerenko to give testimony amounting to an opinion as to defendant 
Dr. Hawk's compliance with the relevant standard of care when 
defendants had failed to establish that Dr. Cerenko was familiar with 
the standard of care in Hendersonville, North Carolina or similar 
communities. With respect to Dr. Kraus, we hold that the trial court 
could not have properly excluded his testimony as a sanction, but we 
do not reach the question whether the court abused its discretion 
under Rule 403 of the Rules of Evidence since this case must be 
remanded for a new trial. 

Factual Background 

In 1994, Billy Melvin Barham was diagnosed with a 
cholesteatoma, a cyst-like growth, in his left ear. In June 1994, defend- 
ant Dr. Hawk of defendant Hendersonville Ear, Nose and Throat, P.A. 
performed a modified radical mastoidectomy designed to remove the 
cholesteatoma. Following the surgery, Mr. Barham stayed under the 
care of Dr. Hawk through October 1995. 

On 4 December 1995, Mr. Barham met with Dr. Eric Kraus, an oto- 
laryngologist who practices in Greensboro. After examining Mr. 
Barham, Dr. Kraus concluded that Dr. Hawk had performed an 
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"incomplete" removal of the cholesteatoma and otherwise improperly 
conducted the surgery. Dr. Kraus recommended that Mr. Barham 
undergo a second operation on his ear, but Mr. Barham declined, opt- 
ing instead for antibiotic eardrops. 

Mr. Barham did not return to see Dr. Kraus, but rather, in 
February 1996, went to Emory University Medical Center for treat- 
ment. Mr. Barham was admitted to that hospital in March 1996 for 
chronic meningitis and mastoiditis. Dr. Danko Cerenko, an Emory 
University ear, nose and throat specialist, operated on Mr. Barham's 
ear, but in May 1996, Mr. Barham died. Plaintiff Gloria Barham, Mr. 
Barham's wife and the administratrix of his estate, filed suit against 
Dr. Hawk and his clinic in June 1998, alleging that improper treatment 
by Dr. Hawk had resulted in chronic infection of her husband's left 
ear, which had in turn led to meningitis and his death. 

On 14 September 1998, the parties entered into a Consent 
Discovery Order that set a deadline of 15 February 1999 for plaintiffs 
to "identify any and all expert witnesses whom they may call to tes- 
tify at trial." On 15 February 1999, plaintiff identified by name three 
expert witnesses as potentially being called to testify at trial. On 5 
December 2000, after plaintiff obtained additional counsel, the trial 
court granted plaintiff leave to designate two more medical experts. 
Defendant in turn identified three expert witnesses. None of the 
experts identified by name by the parties included Dr. Kraus. 

Three weeks before trial, in February 2001, Dr. Hawk's daughter 
died unexpectedly. After the trial judge indicated he would not allow 
a continuance, the parties informally agreed to "continue" the case by 
having plaintiff voluntarily dismiss and refile the lawsuit. Plaintiff 
filed a Notice of Voluntary Dismissal Without Prejudice on 19 
February 2001, but refiled her claims on 2 March 2001. Counsel for 
both parties apparently verbally agreed to use all discovery materials 
obtained in the original suit and to abide by the 1998 Consent 
Discovery Order. No order, however, was ever entered incorporating 
or effectively refiling the Consent Discovery Order in the new case. 

Trial was scheduled in the refiled case for the 19 February 
2002 session in Polk County Superior Court. A few weeks prior to 
trial, plaintiff's new attorney telephoned Dr. Kraus for the first time 
and learned of Dr. Kraus' opinion that Dr. Hawk's surgery and treat- 
ment of Mr. Barham fell short of the applicable standard of care. 
Plaintiff's counsel notified defendants' attorney of Kraus' potential 
testimony, and, on 8 February 2002, defense counsel deposed Dr. 
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Kraus. On 13 February 2002, plaintiff took a de bene esse deposition 
of Dr. Kraus. 

On the first day of trial, before Judge Marlene Hyatt, defend- 
ants moved in l i m i n e  to exclude Dr. Kraus' testimony as a sanction 
under Rules 26(fl) and 37(b)(2)(b) and on the grounds that allow- 
ing plaintiff to designate a new expert witness 10 days before trial 
unfairly prejudiced defendants. The trial court stated, without fur- 
ther explanation, "I will allow the motion to exclude Dr. Krause's 
[sic] testimony." Although the trial court requested that a written 
order be prepared, one was never filed. Following the trial, the jury 
returned a verdict in favor of defendants. The trial court entered judg- 
ment in defendants' favor on 21 March 2002. Plaintiff has appealed 
from that judgment. 

Dr. Danko Cerenko's Testimony 

[I] Dr. Danko Cerenko, one of Mr. Barham's treating physicians, was 
called to testify by defendants. Plaintiff objected to his rendering an 
opinion on Dr. Hawk's care on the grounds that defendants could not 
establish that Dr. Cerenko had knowledge of the applicable standard 
of care in Hendersonville, North Carolina or similar communities. 
After allowing voir dire by both parties, the trial court sustained 
plaintiff's objection; it allowed Dr. Cerenko to testify regarding his 
treatment of Mr. Barham, but not as an expert regarding the standard 
of care. During the course of Dr. Cerenko's testimony, however, the 
trial court allowed, over plaintiff's objection, certain testimony that 
plaintiff contends constituted standard of care testimony. 

Plaintiff contends on appeal that the trial court erred in admitting 
the disputed testimony. Defendants, on the other hand, have cross- 
assigned error to the trial court's ruling that limited the scope of Dr. 
Cerenko's testimony. The issue underlying both plaintiff's and defend- 
ants' assignments of error is whether a proper foundation was laid for 
qualification of Dr. Cerenko as a standard of care expert. We find no 
error in the trial court's decision to preclude Dr. Cerenko from giving 
standard of care testimony, but hold that the testimony admitted by 
the trial court constituted improper standard of care testimony that 
should have been excluded. 

We first turn to the question whether the trial court erred in refus- 
ing to allow Dr. Cerenko to testify as an expert on the standard of 
care in Hendersonville or similar communities. The competency of a 
witness to testify as an expert is addressed to the sound discretion of 
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the trial court and the trial court's determination will not be disturbed 
by the reviewing court in the absence of an abuse of discretion. 
Brooks v. Wal-Mart Stores, Inc., 139 N.C. App. 637,653,535 S.E.2d 55, 
65 (2000), disc. review denied, 353 N.C. 370, 547 S.E.2d 2 (2001). 

N.C. Gen. Stat. # 90-21.12 (2003) sets out the standard of care 
applicable in a medical malpractice action: 

In any action for damages for personal injury or death arising 
out of the furnishing or the failure to furnish professional serv- 
ices in the performance of medical . . . care, the defendant shall 
not be liable for the payment of damages unless the trier of the 
facts is satisfied by the greater weight of the evidence that the 
care of such health care provider was not in accordance with the 
standards of practice among members of the same health care 
profession with similar training and experience situated i n  the 
same or similar communities at the time of the alleged act giv- 
ing rise to the cause of action. 

N.C. Gen. Stat. 5 90-21.12 (emphasis added). As Judge Greene 
explained in his concurring opinion in Henry v. Southeastern 
OB-GYN Assoc., PA., 145 N.C. App. 208, 213-14, 550 S.E.2d 245, 
248-49 (Greene, J., concurring), aff'd per curiam, 354 N.C. 570, 557 
S.E.2d 530 (2001), this statute permits a physician, otherwise quali- 
fied under Rule 702 of the North Carolina Rules of Evidence, to 
testify regarding the applicable standard of care in a medical mal- 
practice case "when that physician is familiar with the experience 
and training of the defendant and either (1) the physician is familiar 
with the standard of care in the defendant's community, or (2) the 
physician is familiar with the medical resources available in the 
defendant's community and is familiar with the standard of care in 
other communities having access to similar resources." 

The issue with respect to Dr. Cerenko is whether he demon- 
strated sufficient familiarity with (a) the standard of care in 
Hendersonville; or (b) the resources available in Hendersonville and 
the standard of care in communities having access to similar 
resources. In seeking on voir dire to lay a foundation for Dr. 
Cerenko's testimony, counsel for defendants posed a hypothetical 
question to Dr. Cerenko in which he asked the doctor to assume 
the truth of various facts relating to Dr. Hawk's experience and to 
Hendersonville, including the city's population, the size of its hos- 
pital, the number of physicians, and the number of specialists. He 
then asked: 
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Assuming the community I asked you to assume and the physi- 
cian I asked you to assume, do you believe that you are familiar 
with the standards of practice for members of the same health 
care profession with similar training and experience situated in 
similar communities in that time frame? 

Dr. Cerenko responded with a single sentence: "I am familiar with 
those standards." 

On cross-examination, however, Dr. Cerenko stated that he knew 
nothing about Hendersonville, had no idea of the size of the commu- 
nity, knew nothing about the hospital in Hendersonville or its 
resources, and had no knowledge about the physicians practicing in 
the area. Plaintiff's counsel confirmed that Dr. Cerenko had received 
no information from any source regarding Hendersonville and its 
resources prior to hearing the hypothetical question: 

Q: The sum total of what you know now about Hendersonville is 
what you just heard from [defense counsel]. 

A. That is correct. 

Q: Correct? You were deposed by [defendants'] law firm, oh, it's 
been a long time ago now, two or three years ago? 

A: I think in '99. 

Q: At that time they asked you whatever questions they wanted 
to ask you, correct? 

A: (Nods his head) 

Q: They at that time did not ask you any questions about 
Hendersonville or find out any information about 
Hendersonville from you, did they? 

A: I think that's correct, yes. 

Plaintiff's counsel then asked Dr. Cerenko, "[Ylou don't know if 
what [defense counsel] was asking you to assume [about 
Hendersonville] is correct or not, based upon your answers?" Dr. 
Cerenko answered, "Correct, right." This testimony establishes that 
Dr. Cerenko neither had any knowledge about the standard of care 
in Hendersonville nor had any knowledge of the resources available 
in Hendersonville sufficient to be able to testify about the standard of 
care in similar communities. 

Defendants contend that Dr. Cerenko could still obtain the nec- 
essary information to have a basis for testifying from counsel's hypo- 
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thetical question. Smith v. Whitmer, 159 N.C. App. 192, 582 S.E.2d 
669 (2003) forecloses that argument. In Whitmer, the doctor testified 
during a deposition that he was familiar with the standard of care in 
the community where defendants practiced although he had never 
practiced there himself. When asked to describe what he had done 
to familiarize himself with the relevant standard of care, he stated 
that he based his understanding of the nature of the community on 
statements of counsel that he could not specifically recall. He 
acknowledged that counsel did not supply him any written materials. 
In concluding that the doctor had failed to demonstrate that he was 
sufficiently familiar with the 'pertinent standard of care, the Court 
pointed out: 

[The doctor] offered no testimony regarding defendants' training, 
experience, or the resources available in the defendants' medical 
community. Although [the doctor] asserted that he was familiar 
with the applicable standard of care, his testimony is devoid of 
support for this assertion. In preparation for his deposition, [the 
doctor] stated that the sole information he received or reviewed 
concerning the relevant standard of care in [the community at 
issue] was verbal information from plaintiff's attorney regarding 
"the approximate size of the community and what goes on there." 
[The doctor] could offer no further details, however, concerning 
the medical community, nor could he actually remember what 
plaintiff's counsel had purportedly told him. 

Id. at 196-97, 582 S.E.2d at 672. 

If the foundation was inadequate in Whitmer, when the doctor 
had at least received some oral information from counsel prior to trial 
regarding the community at issue, then it cannot be sufficient if the 
doctor's only information is oral representations by counsel, unsup- 
ported by evidence, made in the middle of a trial. See also Cox v. 
Steffes, 161 N.C. App. 237, 244, 587 S.E.2d 908, 913 (2003) (the expert 
witness had reviewed written information concerning the relevant 
community prior to trial and had reviewed it again prior to testify- 
ing before the jury), disc. review denied, 358 N.C. 233, 595 S.E.2d 
148 (2004); Coffman v. W Earl Roberson, M.D., PA. ,  153 N.C. App. 
618, 624, 571 S.E.2d 255, 259 (2002) (expert witness had obtained 
basis for testimony from Internet research about the size of the hos- 
pital and the programs at issue), disc. review denied, 356 N.C. 668, 
577 S.E.2d 11 1 (2003). At the point when the trial court was required 
to determine whether Dr. Cerenko was competent to testify, Dr. 
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Cerenko had no factual basis for stating that he was familiar with the 
relevant standard of care. 

Defendants also contend that the trial court improperly "pre- 
cluded" them from further inquiry into Dr. Cerenko's knowledge of 
communities similar to Hendersonville. Defendants overlook the fact 
that since Dr. Cerenko had no knowledge of the resources available 
in Hendersonville, he had no basis for stating that any other commu- 
nity was similar to it. 

In addition, there is no indication in the record that Dr. Cerenko 
would have personal knowledge of the standard of care in any sim- 
ilar community. While counsel for defendants represented that 
Hendersonville has a population of 70,000, Dr. Cerenko has never 
worked in a community with a population lower than 1,000,000. Dr. 
Cerenko did testify that he saw patients in Atlanta from outlying com- 
munities, but counsel never attempted to identify those communities 
or their size. The record contains no basis for determining whether 
those communities were smaller than Hendersonville, larger than 
Hendersonville, or about the same. Compare Cox, 161 N.C. App. at 
244, 587 S.E.2d at 913 (doctor believed hospital at issue was a level 2 
hospital and he had previously practiced at a level 2 hospital; doctor 
also testified that the hospitals in the two communities were similar 
with respect to physicians, services, and equipment); Leatherwood v. 
Ehlinger, 151 N.C. App. 15,22,564 S.E.2d 883,888 (2002) (doctor had 
practiced in Asheville as well as in communities similar in size to 
Asheville; he testified that Asheville and other communities that size 
have the same standard of practice), disc. review denied, 357 N.C. 
164, 580 S.E.2d 368 (2003). 

Although after the voir dire hearing, counsel sought permission 
to ask additional questions regarding other communities when the 
jury returned, the trial court refused, stating: "We've plowed this 
ground. . . . [Tlhat's what we had this hearing for." The trial judge was 
entitled to conclude that she had given counsel ample opportunity to 
lay his foundation, especially since further effort would likely be 
futile given Dr. Cerenko's acknowledged lack of knowledge of the 
resources available in Hendersonville. 

As Judge McCullough concluded in Henry, if the doctor is "unfa- 
miliar with the relevant standard of care, his opinion as to whether 
defendants met that standard is unfounded and irrelevant[.]" Henry, 
145 N.C. App. at 213, 550 S.E.2d at 248. The trial court, therefore, 
properly barred Dr. Cerenko from giving standard of care testimony. 
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Plaintiff argues that the trial court nonetheless allowed Dr. 
Cerenko to testify as to the standard of care. The trial court allowed 
the following testimony over plaintiff's objection: 

Defense Counsel: Based upon your observations of Mr. Barham, 
preoperatively, as far as studies, perhaps CT scans, radiographic 
findings, things of that nature; as well as your intra-operative 
findings, were you in any fashion critical of the operation per- 
formed by Dr. Hawk? 

Plaintiff's Counsel: Objection, your honor. 

The Court: Overruled. 

Dr. Cerenko: I w a s  not critical of previously performed surgery. 

Defense Counsel: And at some point did you tell them that? By 
"them" I mean [plaintiff's counsel]. 

Dr. Cerenko: Yeah, we discussed the details and I was asked if 
I would consider those descriptions in my operative report as 
critical, and I said well, those were just the findings. And we  
discussed how would somebody else do the surgery? How 
would I do the surgery? B u t  this  w a s  not  a crit icism. This was 
just an observation. I w a s  further asked i f  that w a s  something 
that I would consider seeing performed by other surgeons, and 
I said,  yes. 

Plaintiff's Counsel: Objection. Motion to strike. 

The Court: Objection, overruled. Motion to strike denied. 

Defense Counsel: I'm sorry I missed that with the objection. 
Did you say that w a s  something you had seen done b y  other 
surgeons? 

Dr. Cerenko: The f indings that I identif ied during the surgery 
are very common f indings in doing revision surgery. 

(Emphasis added.) 

We agree with plaintiff that this testimony constituted standard of 
care testimony that Dr. Cerenko was not qualified to give. Standard of 
care testimony is testimony regarding whether a particular doctor's 
actions conformed "to the standard of professional competence and 
care customary in similar communities among physicians engaged in 
his field of practice." Whitehurst v. Boehm, 41 N.C. App. 670, 674,255 
S.E.2d 761, 765 (1979). In this case, Dr. Cerenko did not merely testify 



IN THE COURT OF APPEALS 717 

BARHAM v. HAWK 

[I65 N.C. App. 708 (2004)) 

to what he observed when he performed the revision surgery on Mr. 
Barham's ear. He went further and testified that the results of Dr. 
Hawk's surgery were what he "would consider seeing performed by 
other surgeons," that they were "very common findings in doing revi- 
sion surgery[,]" and that he "was not critical" of Dr. Hawk's surgery. 
In this testimony, Dr. Cerenko was expressing an opinion that Dr. 
Hawk's performance was in conformance with that of other surgeons 
from other unspecified communities. This testimony vouched for Dr. 
Hawk's professional competence in performing the surgery; it told the 
jury that Dr. Hawk had performed comparably to other surgeons. It 
was standard of care testimony and should have been excluded. 

Even though the trial court erred in admitting this testimony, we 
must consider whether the error was harmless. "The burden is on the 
appellant to not only show error, but also to show that he was preju- 
diced and a different result would have likely ensued had the error 
not occurred." Suarez v. Wotring, 155 N.C. App. 20, 30, 573 S.E.2d 
746, 752 (2002), disc. review denied, 357 N.C. 66, 579 S.E.2d 107 
(2003). In light of the emphasis on Dr. Cerenko's opinions in defense 
counsel's closing argument, we cannot find the error harmless. The 
importance of the testimony is demonstrated by the fact that defense 
counsel had the court reporter transcribe that testimony-and only 
that testimony-prior to closing arguments. He then read the above- 
quoted portion of Dr. Cerenko's testimony to the jury and argued: 

If you want to take Holliday, Holmes, Howell, and 
Bogdasarian [all of the other expert witnesses] and just toss 
them all out the window, go back to Cerenko and ask, what did 
you see? Cerenko is the one doctor who saw Dr. Hawk's work, the 
one. . . . There was one doctor who saw the previously performed 
meatalplasty. There was one doctor who saw the mastoid air cells 
and how much cholesteatoma was taken out, and what did he 
say? "The findings that I have identified during the surgery are 
very common findings in doing revision surgery." 

And then he went on to say, "I was not critical of the pre- 
viously performed surgery." This is the one doctor who was 
in a position to see and appreciate what Dr. Hawk did, and he was 
not critical. 

. . . And did he provide health care in accordance with the 
standards of practice? Absolutely, he absolutely did. 
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Dr. Cerenko had no criticisms of the previously performed 
surgery. And he was the one man who was in a position to see it. 

Apart from Dr. Cerenko, the parties presented a battle of retained 
experts. As defense counsel stressed repeatedly in his closing argu- 
ment, only Dr. Cerenko had actually been a treating physician and 
seen the result of Dr. Hawk's work firsthand. Because defendants 
relied so heavily on the portion of Dr. Cerenko's testimony that 
should have been excluded and used it for precisely the reason it 
should have been excluded-to establish that Dr. Hawk had complied 
with accepted standards of practice-we do not believe admission of 
this testimony was harmless error. We must, therefore, remand for a 
new trial. 

Dr. Kraus' Excluded Testimonv 

[2] Plaintiff sought to introduce the testimony of a treating physician, 
Dr. Eric Kraus, who also had the opportunity to examine the results 
of Dr. Hawk's surgery prior to Dr. Cerenko's operation. The trial 
court, however, excluded the testimony based on plaintiff's failure to 
designate him earlier as an expert witness. The trial court did not 
explain the basis for her ruling, simply stating: "I will allow the 
motion to exclude Dr. Krause's [sic] testimony." 

Plaintiff first contends that the trial court erred in not finding that 
she sufficiently designated Dr. Kraus. Plaintiff points to her catch-all 
designation: "Plaintiff reserves the right to identify and/or call as 
expert witnesses any and all treating physicians of the Decedent, 
Billy Melvin Barham, to testify relative to their diagnosis, care and 
treatment of Billy Melvin Barham." In interrogatory answers, plaintiff 
had previously identified Dr. Eric Kraus as one of Mr. Barham's treat- 
ing physicians. Because this designation limited treating physician 
testimony to "diagnosis, care and treatment of Billy Melvin Barham," 
the trial court could properly conclude that this designation was not 
sufficient to advise defendants that plaintiff might call Dr. Kraus to 
give standard of care testimony. We note that the trial court did not 
preclude Dr. Kraus from testifying as to his diagnosis, care, and treat- 
ment of Mr. Barham. 

Plaintiff next contends that even if her designation was not suffi- 
cient, the trial court should not have excluded Dr. Kraus' testimony. 
Defendants, however, maintain that the trial court properly excluded 
Dr. Kraus' testimony as a sanction under Rule 26(fl) and Rule 
37(b)(2)(b) of the North Carolina Rules of Civil Procedure. In medical 
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malpractice actions, Rule 26(fl) requires the entry of an order setting 
out a discovery schedule. It further provides: "If a party fails to iden- 
tify an expert witness as ordered, the court shall, upon motion by the 
moving party, impose an appropriate sanction, which may include dis- 
missal of the action, entry of default against the defendant, or exclu- 
sion of the testimony of the expert witness at trial." N.C.R. Civ. P. 
26(fl). Rule 37(b)(2) permits the trial court to exclude evidence if "a 
party fails to obey an order to provide or permit discovery[.]" Both 
rules by their terms require violation of an order prior to imposi- 
tion of sanctions. 

Here, defendants contend that plaintiff violated the discovery 
order filed 14 September 1998 in the 1998 action. This order was not 
refiled in the case on appeal; nor was any order filed in the case pro- 
viding that the 1998 Consent Discovery Order would apply in this 
case. Exclusion of Dr. Kraus' testimony under Rule 26(fl) as a sanc- 
tion would be proper only if the 1998 Consent Discovery Order sur- 
vived the dismissal and refiling of plaintiff's claims. 

It is well established that once a plaintiff files a voluntary dis- 
missal under Rule 41(a)(l) of the North Carolina Rules of Civil 
Procedure, "it [is] as if the suit had never been filed." Tompkins v. 
Log Systems, Inc., 96 N.C. App. 333, 335, 385 S.E.2d 545, 547 (1989), 
disc. review denied, 326 N.C. 366,389 S.E.2d 819 (1990). The refiling 
of the case within the one-year time limit of the rule "be[gins] [the] 
case anew for all purposes." Id. (prior order denying summary judg- 
ment was not binding in refiled case and did not preclude the trial 
court's granting summary judgment). As a result, the dismissal "car- 
ries down with it previous rulings and orders in the case." Gibbs v. 
Carolina Power & Light Co., 265 N.C. 459, 464, 144 S.E.2d 393, 398 
(1965) (quoting 11 A.L.R. 2d 1407, 1411). This Court has specifically 
held that an order under Rule 26 does not survive a voluntary dis- 
missal without prejudice. Doe v. Duke Univ., 118 N.C. App. 406, 408, 
455 S.E.2d 470, 471 (1995) (a Rule 26 protective order "was nullified 
by plaintiff's dismissal"). 

Plaintiff's voluntary dismissal accordingly nullified the 1998 
Consent Discovery Order. The parties could have entered into a con- 
sent order making the discovery order applicable in the refiled action, 
but did not do so. As a result, there was no order in effect and plain- 
tiff did not "fail[] to identify an expert witness as ordered[.]" N.C.R. 
Civ. P. 26(fl). Nor did plaintiff fail "to obey an order to provide or per- 
mit discovery[.]" N.C.R. Civ. P. 37(b)(2). See also Stilley v. 
Automobile Enter. of High Point, Inc., 55 N.C. App. 33,38, 284 S.E.2d 
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684, 687 (1981) (A Rule 37(b)(2)(b) sanction "may only be imposed 
for failure of a party to comply with a court order compelling discov- 
ery."), disc.  rev iew denied,  305 N.C. 307, 290 S.E.2d 708 (1982). The 
trial court could not, therefore, have excluded Dr. Kraus' testimony 
under Rule 26(fl) or Rule 37(b)(2). 

Defendants also contend that plaintiff "in making her designation 
of Dr. Kraus within two weeks of the trial date, failed to timely sup- 
plement her designation" and violated Rule 26(e) of the Rules of Civil 
Procedure. Rule 26(e)(l) (emphasis added), relating to supplementa- 
tion of responses to requests for discovery, provides that "[a] party is 
under a duty seasonably to supplement his response w i t h  respect to 
a n y  ques t ion directly addressed to . . . (ii) the identity of each per- 
son expected to be called as an expert witness at trial, the subject 
matter on which he is expected to testify, and the substance of his tes- 
timony." Prior to concluding that plaintiff violated Rule 26(e), the trial 
court should first have determined whether defendants submitted a 
discovery request, such as an interrogatory, "requesting the identity 
of each person expected to be called as an expert witness at trial[.]" 
Defendants' interrogatories did not, however, include such an inter- 
rogatory. Instead, defendants asked plaintiff only to: 

State the name of each expert witness whom you have identified 
in accordance with Rule 90) of the Rules of Civil Procedure 
and/or in your Complaint as a person who is reasonably expected 
to qualify as an expert witness under Rule 702 of the North 
Carolina Rules of Evidence and who is willing to testify that the 
medical care provided to the decedent by the Defendants did not 
comply with the applicable standard of care. 

This interrogatory was not a general expert interrogatory, but rather 
by its terms was limited to experts identified "in accordance with 
Rule 90)" or in the Complaint. Identification of Dr. Kraus was not 
required by this interrogatory. Because of defendants' failure to serve 
a general expert interrogatory, plaintiff did not fail to comply with 
any obligation under Rule 26(e). 

Since there was no binding Rule 26(fl) order in effect and 
plaintiff did not violate Rule 26(e), there was no basis for excluding 
Dr. Kraus' testimony as a sanction. As defendants argued to the 
trial court, however, the testimony could still be excluded to avoid 
unfair prejudice to the defendants. The parties informally agreed 
that the 1998 Consent Order would govern the refiled action and 
defendants could appropriately argue that they were unfairly preju- 
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diced by plaintiff's attempt to designate an additional expert witness 
days before trial. Rule 403 of the North Carolina Rules of Evidence 
offers grounds upon which a court may exclude relevant testimony 
based on unfair prejudice: 

Although relevant, evidence may be excluded if its proba- 
tive value is substantially outweighed by the danger of unfair 
prejudice, confusion of the issues, or misleading the jury, or by 
considerations of undue delay, waste of time, or needless presen- 
tation of cumulative evidence. 

N.C.R. Evid. 403. 

A trial court's decision to exclude evidence under Rule 403 is 
reviewed for an abuse of discretion. State v. Grooms, 353 N.C. 50, 
72,540 S.E.2d 713, 727 (2000), cert. denied, 534 U.S. 838, 151 L. Ed. 2d 
54, 122 S. Ct. 93 (2001). We need not, however, in this appeal decide 
whether the trial court properly excluded Dr. Kraus' testimony 
under Rule 403. Any unfair prejudice arose out of the late identi- 
fication of Dr. Kraus. Because we have remanded for a new trial, 
the trial court will need to weigh whether any unfair prejudice exist- 
ing at the time of the new trial outweighs the probative value of Dr. 
Kraus' testimony. 

New trial. 

Judges BRYANT and CALABRIA concur. 

PAUL E. SPRINKLE AND CARLA JONES (NOW SPRINKLE), PLAINTIFFS V. 

N.C. WILDLIFE RESOURCES COMMISSION, DEFENDANT 

No. COA03-797 

(Filed 17 August 2004) 

1. Damages and Other Remedies- wrecked boat-cost of 
repair-loss of value before repair 

The Industrial Commission incorrectly calculated damages 
in a Tort Claims action involving a wrecked boat by adding the 
loss of resale value before repairs to the cost of repair. There 
was no evidence that this reflected the before and after value of 
the boat. 
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2. Damages and Other Remedies- wrecked boat-loss of 
use-finance payment 

The Industrial Commission's Tort Claims award for loss of 
use of a boat was modified to reflect the minimum finance pay- 
ments required while the boat was being repaired. Although there 
was no specific evidence of a similar boat's rental value, the 
Commission is not precluded from inferring that the boat pay- 
ment is essentially equivalent to the rental value and thus is a fair 
measure of loss of use. However, there is no justification for 
reimbursing plaintiffs for payments in excess of the monthly pay- 
ment; beyond the minimum finance payment, assessing loss of 
use is too speculative. 

3. Costs- attorney fees-Tort Claims action-damages in 
excess of $10,000-counterclaim by State 

The Industrial Commission could not award attorney fees 
under N.C.G.S. Q 6-21.1 in a Tort Claims case where the damages 
to which plaintiffs were entitled were in excess of $10,000 (even 
after deducting amounts awarded in error). However, the 
Commission could award attorney fees under N.C.G.S. Q 6-19.1 
because the State's counterclaim was equivalent to a civil action 
and the State did not show substantial justification and that an 
award of attorney fees would be unjust. The case was remanded 
for an award for fees arising from the counterclaim. 

Appeal by the State from decision and order on 7 January 2003 by 
the North Carolina Industrial Commission. Heard in the Court of 
Appeals 17 March 2004. 

Parker, Poe, Adams & Bernstein L.L.P., by R. Bruce 
Thompson 11, for plaintiff appellees. 

Attorney General Roy Cooper, by Special Deputy Attorney 
General William H. Borden, for the State appellant. 

McCULLOUGH, Judge. 

The issues addressed herein are before this Court in the fol- 
lowing posture: The claims at issue in this case were brought by 
Paul Sprinkle and his wife Carla Jones ("plaintiffs" when referred to 
collectively) under the North Carolina Tort Claims Act, N.C. Gen. 
Stat. 5 s  143-291, et seq. (2003). The case was heard before Deputy 
Commissioner Lorrie L. Dollar of the Industrial Commission on 6 
September 2001. Commissioner Dollar filed a decision and order 
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on 10 May 2002 finding the State liable and awarding plaintiffs 
$31,007.08 in damages. On 7 January 2003, the Full Commission filed 
a decision and award affirming the decision of the Deputy 
Commissioner and additionally awarding attorney's fees. The State 
filed a notice of appeal on 10 February 2003. The Full Commis- 
sion filed an amended decision and order on 12 June 2003 denying 
plaintiffs' motion for attorney's fees. On 7 July 2003, plaintiffs filed a 
notice of appeal on the amended decision denying plaintiffs' attor- 
ney's fees. The decision on that issue in plaintiffs' appeal was also 
filed on this date, with our decision vacating the amended decision 
and award. See Sprinkle v. N.C. Wildlife Resources Comm., 165 N.C. 
App. 902, 600 S.E.2d 483 (2004) (No. COA03-1409) filed the same day 
as this case. 

The following is a summary of relevant facts, as found by 
the Commission, and not assigned as error by the State: On 9 May 
1999, Officer Guedalia of the North Carolina Wildlife Resources 
Commission (NCWRC) was operating a sixteen-foot boat on High 
Rock Lake in Rowan County and acting in the course and scope of her 
employment for the State. There is no speed limit on the lake other 
than restrictive "No Wake Zones." Fellow Officer Keith Voris was 
sitting stationary in his own boat facing the opposite direction of 
Officer Guedalia's boat. The two were in the main channel of the lake, 
and were discussing stopping two white boats for an inspection. 
Plaintiffs' boat was one of the white boats being discussed by the 
stationary officers. 

As the two white boats approached the officers, Officer Voris 
started his patrol boat to pursue the first boat which was operated 
by a sibling of one of plaintiffs. Plaintiffs' boat was moving at a con- 
stant rate of fifty to sixty miles per hour when Officer Guedalia 
started her boat to pursue plaintiffs at full throttle. Plaintiffs were at 
a distance of seventy-five feet. Officer Guedalia's boat ran at a top 
speed of forty-five miles per hour. As Mr. Sprinkle rounded a small 
island in the channel, he saw a patrol boat and blue lights flashing. He 
then heard the siren and decreased his speed coming to a quick stop 
and idling in neutral. Officer Guedalia observed plaintiffs' decreased 
speed as she approached from the port side of plaintiffs' boat. She 
claimed plaintiffs' boat moved to the left when she was at a distance 
of twenty yards and kept moving into her path. Despite seeing the 
direction plaintiffs' boat was moving, Officer Guedalia turned her 
boat starboard and slammed her throttle in reverse. The patrol boat 
then collided with plaintiffs' boat. Plaintiffs' boat sustained extensive 
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damages. At the time of the collision, claimants' boat had approxi- 
mately five hours on its engine. 

Sergeant Anthony Sharum investigated the accident, preparing a 
report on 18 May 1999. The report noted that plaintiffs' boat may have 
moved to the left as the patrol boat collided. The Sergeant testified in 
his deposition that he found there was no evidence to support plain- 
tiffs' boat turned left in front of the patrol boat. The Sergeant con- 
cluded that Officer Guedalia had followed plaintiffs' boat too closely, 
and that her inattention was the proximate cause of the accident. No 
citation was issued to Mr. Sprinkle. The Sergeant's report was con- 
firmed by his superiors. 

The Commission's findings of fact go on to state that pursuant to 
the Coast Guard Inland Steering and Sailing Rules, which govern the 
lake, Officer Guedalia's decision to cut starboard and reverse the 
throttle was unreasonable. Those rules provide that, when there is 
sufficient room, alteration of course alone may be the most effective 
action to avoid close quarters situations. Such would have been the 
better response in this case as there is no evidence boats were on 
either side of her. Furthermore, as this was a law enforcement stop, 
it was Officer Guedalia's duty to maintain a safe distance and speed 
in case the boat she is stopping suddenly goes right or left. She 
breached this duty. 

Officer Guedalia wrote a memo and testified as to her version of 
the incident. She alleged Mr. Sprinkle never put his boat in neutral, 
but was moving forward at all times. She alleged she was never 
behind Mr. Sprinkle until he cut left over into her path. Commissioner 
Dollar and the Full Commission did not accept her testimony as cred- 
ible. They found her version to be illogical because a boat traveling at 
a maximum of forty-five miles per hour cannot go from a stationary 
position and catch a speedboat operating at fifty to sixty miles per 
hour. Furthermore, as the pursuing boat was at a distance of at least 
seventy-five yards, Officer Guedalia was in the best position to 
observe any movement to the left by Mr. Sprinkle and stop at an 
appropriate distance. 

Concerning the issue of damages, the Commission found as a fact 
that plaintiffs owned the boat jointly, having purchased the boat and 
the trailer for $47,252.00 on 11 February 1999. The monthly payment 
on the fifteen-year loan used to finance the purchase, including prin- 
cipal and interest, was $444.50. Plaintiffs generally paid more per 
month, a total ranging from $500.00 to $700.00. 
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On 14 May 1999, plaintiffs took the boat to the dealer who had 
sold it to them to see if they could trade it in for a new boat. David 
Natkin, an employee of the dealer, examined the boat. He reported 
to plaintiffs that the boat was not an acceptable trade-in and was 
worth $13,500.00 to $15,000.00 less for trade or resale. Plaintiffs 
took the boat to Campbell's Boat Repair and were quoted a repair 
cost of $9,507.08. This was the actual price that was charged after 
the boat was repaired at Campbell's. Until they took the boat in for 
these repairs, plaintiffs were in possession of the boat and, having 
taped it up, used it for a couple of trips. The boat was taken into 
Campbell's in September of 1999, and repairs were not completed 
until March of 2000. 

Based on these undisputed facts, and other evidence before it, 
the Deputy Commissioner, and the Full Commission on appeal con- 
cluded as a matter of law that the State, on the part of individual 
NCWRC Officer Guedalia, acting in the scope of her employment, 
was negligent and the proximate cause of the damages to plaintiffs' 
boat. Both the Deputy Commissioner and the Full Commission con- 
cluded plaintiffs were not contributorily negligent, and that even 
assuming they had been, the State had the last clear chance to 
avoid the collision. Pursuant to these conclusions, the Full 
Commission awarded plaintiffs compensatory damages in the 
amount of $31,007.08 and costs which include plaintiffs' reasonable 
attorney's fees. 

At the outset, we note that while the State sets forth six assign- 
ments of error in the record on appeal, those assignments not 
addressed in its brief are deemed abandoned, pursuant to Rule 
28(b)(5) of the North Carolina Rules of Appellate Procedure. 
Specifically, the State does not object in its brief to the Commis- 
sion's finding of the State's negligence, or the finding that plaintiffs 
were not contributorily negligent. Therefore, the two issues prop- 
erly before us are: (I) whether the Commission's compensatory 
award of $31,007.08 was in error; and (11) whether the Commission's 
award of attorney's fees was in error. 

I. Compensatory Damages 

The Full Commission's compensatory award of $31,007.08 was 
based on the following: cost of repair ($9,507.08), loss of value 
($15,000.00), and loss of use for the ten-month period the boat was of 
limited use or unusable ($6,500.00). 



726 IN THE COURT OF APPEALS 

SPRINKLE v. N.C. WILDLIFE RES. COMM'N 

[I65 N.C. App. 721 (2004)) 

In our standard of review upon an appeal from an Industrial 
Commission's decision under the Tort Claims Act, our inquiry is 
limited to two questions: (1) does competent evidence on the record 
support the Commission's findings; and (2) do the Commission's 
findings justify its conclusions, decision, and award (if any). 
Simmons v. N.C. Dept. of Transportation, 128 N.C. App. 402,405,496 
S.E.2d 790, 793 (1998). Findings of fact by the Commission are read 
with deference, and if supported by competent evidence on the 
record, are conclusive on appeal even though evidence exists which 
would support a contrary finding. Bullman v. Highway Comm., 18 
N.C. App. 94, 98, 195 S.E.2d 803, 806 (1973). On appeal, the Court 
"does not have the right to weigh the evidence and decide the issue 
on the basis of its weight. The court's duty goes no further than to 
determine whether the record contains any evidence tending to sup- 
port the finding." Anderson v. Construction Co., 265 N.C. 431, 434, 
144 S.E.2d 272, 274 (1965). 

A. COST OF REPAIR and LOSS OF VALUE ON 
THE UNREPAIRED BOAT 

[I] The State put on little to no evidence contesting the cost of repair 
or loss of value evidence offered by plaintiff. The record indicates, by 
way of plaintiffs' exhibits, clear and competent documentation to 
support the Commission's findings as to both of these values. The 
gravamen of the State's argument is whether the Commission should 
have awarded both the cost of repair and the loss of value of the unre- 
paired boat. We agree with the State that the Commission erred in 
doing so, as this awarded plaintiffs double recovery. 

It is well settled that 

North Carolina is committed to the general rule that the mea- 
sure of damages for injury to personal property is the difference 
between the market value of the damaged property imm.edia,tely 
before and immediately after the injury. The purpose of the rule 
is to pay the owner for his loss. If the damaged article has market 
value, the application of the before and after rule is relatively 
simple. Even in that case, however, the cost of repairs is some 
evidence of the extent of the damage. 

Light Co. v. Paul, 261 N.C. 710, 710-11, 136 S.E.2d 103, 104 (1964) 
(emphasis added). Therefore, when measuring compensable dam- 
ages of personal property, a court or the Commission must be given 
competent evidence of the difference between the "market value of 
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the damaged property immediately before and immediately after 
the injury." Id. 

As to this value, the Court can consider cost of repair. While 
the recovery would by no means be limited to the amount of the cost 
of repairing the damaged property, "we are of the opinion that such 
cost would be some evidence to guide the jury in determining the dif- 
ference in the market value of the automobile before and after the 
injury thereto." Guaranty Co. v. Motor Express, 220 N.C. 721, 723, 18 
S.E.2d 116, 117 (1942) (emphasis added). " 'Evidence of the rea- 
sonable value of repairs to a damaged automobile, to show the 
difference in its value before and after it was injured is admissible.' " 
Id. (quoting Baldwin v. Mittry, 102 P.2d 643, 646 (Idaho 1940)). 
" 'Evidence of the cost of repairs of the automobile was admissible as 
proof of the difference between the value of the automobile before 
the accident and after it occurred. This difference was the measure 
of damages that the plaintiff was entitled to recover.' " Id. (quot- 
ing Kiely v. Ragali, 106 A. 502, 504 (Conn. 1919)). In North Carolina, 
it is clear the cost of repair can be evidenced by the difference of 
the before and after value of injured property, but it is not itself 
the exclusive measure. 

The evidence before the Deputy Commissioner and the Full 
Commission was competent to show the following: the value lost of 
the boat due to the accident was $15,000.00. Mr. Nankin of Carolina 
Marina who sold plaintiffs their boat and examined it five days after 
the injury, stated: "We examined the boat and informed Mr. Sprinkle 
that we would not accept it as a trade-in because of the damage. . . . I 
further informed Mr. Sprinkle that, as a result of the accident, the 
boat was worth $13,500.00 to $15,000.00 less than book value." This 
was estimated in an invoice and was in the record before the Deputy 
Commissioner and Full Commission. There was also competent evi- 
dence that plaintiff repaired the boat at a cost of $9,507.08 after 
Carolina Marina's estimate. The Deputy Commissioner and the Full 
Commission had before it an estimate invoice and a paid invoice of 
the repairs, each itemized. 

Applying the law set out above to this competent evidence 
for the purpose of determining the loss of value, the measure of 
damages for injury to the boat should be the difference between the 
market value of the damaged property immediately before and 
immediately after the injury. Light Co., 261 N.C. at 711, 136 S.E.2d 
at 104. The competent evidence of this difference shows that the 
value of the boat fell below its book value, a boat with only five hours 
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on its engine, somewhere between $13,500.00 and $15,000.00 due to 
the injury caused by the State. While it is clear the Deputy 
Commissioner and the Full Commission could have used the cost of 
repair as evidence of this difference between the before and after 
injury value, it alone is not the difference, nor is it an additional 
element of damages1 

There is no competent evidence that the loss of resale value 
of the boat before repair, plus the cost of repair, reflects the differ- 
ence between the before and after injury value of the boat. Plaintiffs 
state in their brief that: "the Claimants had to expend almost 
$10,000.00 in repairs to return the boat to a condition that would be 
worth $15,000.00 less than book value." If that were the case, we 
would have no problem affirming the Commission's award. We can 
find no such evidence in the record. The only evidence on this issue 
shows that the estimated loss of value as determined by Carolina 
Marina was based on assessing the lost value of the damaged boat, 
and not the loss of value after the boat was repaired. Thus plaintiff 
was awarded double recovery: the difference in value before repair, 
plus the cost of repair. 

Therefore, we find no competent evidence on the record that the 
$9,507.08 cost of repairs represents a part of the difference between 
the market value of the damaged property immediately before and 
immediately after the injury and should therefore be removed from 
the award. 

B. LOSS'OF USE 

[2] The State next argues that the Commission had no competent evi- 
dence before it to support the loss of use award of $6,500.00. The 
Commission based this award on the following: that although the 
minimum monthly loan payment was $444.00, over the ten-month 
period they were without a boat the claimants generally paid $600.00 
to $700.00 a month. The Commission therefore awarded $6,500.00 for 
loss of use by apparently averaging these payments, and multiplying 
the average by the ten months the boat was being repaired. We find 
no competent evidence to support an award of payments beyond 
those to meet the minimum finance obligation for loss of use. 

1. There is no factual basis in the record that the value of the repaired boat was 
any less than the value of the boat before repair. Presumably it was. But we think that 
by awarding the $5,500.00 difference between the loss of resale value and cost of 
repair, the $1.5,000.00 award adequately compensates the loss of the boat's goodwill 
value (its depreciation after having been in an accident). 
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A loss of use recovery is generally allowed as to pleasure ve- 
hicles. Martin v. Hare, 78 N.C. App. 358, 364-65, 337 S.E.2d 632, 636 
(1985). Both parties agree that North Carolina's case law governing 
the special damage award of loss of use of a vehicle is commanded by 
Roberts v. Freight Carriers, 273 N.C. 600, 160 S.E.2d 712 (1968). In 
Roberts, our Supreme Court held: 

In general, the right to recover for loss of use is limited to sit- 
uations in which the damage to the vehicle can be repaired at a 
reasonable cost and within a reasonable time. If the vehicle is 
totally destroyed as an instrument of conveyance or if, because 
parts are unavailable or for some other special reason, repairs 
would be so long delayed as to be improvident, the plaintiff must 
purchase another vehicle. 

Id. at 606, 160 S.E.2d 712, 717. Following Roberts, our Court has held: 

In order to recover for loss of use, it must be possible to 
repair the damaged vehicle at a reasonable cost and within a rea- 
sonable time. The measure of damages to be recovered is the cost 
of renting a similar vehicle during a reasonable time for repairs. 

Gillespie v. Draughn, 54 N.C. App. 413, 417, 283 S.E.2d 548, 552 
(1981), disc. review denied, 304 N.C. 726, 288 S.E.2d 805 (1982). As 
loss of use is a special damage, N.C. Gen. Stat. 5 1A-1, Rule 9(g) 
(2003), the damages must be specifically pled and proved, and the 
facts giving rise to the special damages must be sufficient to inform 
the defendant of the scope of plaintiff's demand. Id. 

In plaintiffs' affidavit of claim to the North Carolina Industrial 
Commission, they allege: 

Because Mr. Sprinkle and I were not financially able to purchase 
another boat to replace the one damaged by Officer Guedalia, we 
were unable to take several trips we had planned this summer, 
including a boating trip to Charleston, SC on June 4-6, 1999. Our 
damages for loss of use of the boat since the date of the accident 
are $14,000.00. 

The evidence going towards the loss of use damages was the follow- 
ing: Plaintiffs had planned to take five trips in their new boat during 
the summer of 1999, and one to Charleston had been scheduled. 
Plaintiffs attempted to trade their damaged boat for a new boat. They 
then took the boat in for repairs. The itemized invoice of the repairs 
showed approximately 150 hours of labor went into repairing the 
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boat. There is no evidence as to what the cost would have been to 
rent or finance another boat for the planned trips and the Deputy 
Commissioner and the Full Commission stated as much in their find- 
ings of fact. 

We agree with plaintiffs that the facts of this case, as pled in 
their affidavit of complaint, are sufficient to warrant an award for 
loss of use. We find the evidence sufficient to show that it was pos- 
sible to repair the damaged vehicle at  a reasonable cost and within a 
reasonable time. Roberts, 273 N.C. at 606, 160 S.E.2d at 717. The evi- 
dence shows that plaintiffs did so. While a long time to repair, ten 
months to do 150 hours of structural work on a boat is competent evi- 
dence of "reasonable time" of repair. This is true in light of the fact 
that much of the work was completed during off-season months. 
Furthermore, in light of the severe damage caused by the State, the 
invoice showing the itemized cost of repair is competent to show 
"reasonable costs." 

However, plaintiffs offered no evidence of the measure of 
damages to be recovered, specifically as to the cost of renting a 
similar boat for the trips they had planned to take. Gillespie, 54 N.C. 
App. at 417, 283 S.E.2d at 552; see also Martin, 78 N.C. App. at 364-65, 
337 S.E.2d at 636. The Deputy Commissioner took the evidence of 
finance payments and drew from these the loss of use for the time the 
boat was in repair. Plaintiffs cite one case suggesting this as an appro- 
priate measure of loss of use damages. In Champs Convenience 
Stores v. United Chemical Co., 329 N.C. 446, 406 S.E.2d 856 (1991), 
our Supreme Court awarded costs of overhead relating to rent and 
mortgage payments pending the repair of a building. That Court 
found "plaintiff was unable to operate the business to bring in the 
money necessary to pay these items yet these expenses accrued 
despite plaintiff's inability to operate the business." Id. at 463, 406 
S.E.2d at 866. 

We believe there to be no material distinction between allow- 
ing mortgage payments on a building and the amount of the boat 
payments in this case as representative of the value of loss of use. 
While there is no specific evidence of the costs of a similar boat's 
rental value as referenced in Martin and Gillespie as a reasonable 
measure of loss of use, we do not believe that the Commission is 
precluded from inferring from the record that a monthly rental 
value is essentially equivalent to the boat payment and thus fair mea- 
sure of loss of use. 
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The State argues that loss of use should be limited to the cost of 
a boat rental for only those planned trips. This argument is too lim- 
ited in its scope and does not adequately measure loss of use value. 
Ownership includes the ability to use the boat whenever desired, 
whether planned by the date of the accident or not. Plaintiffs were 
legally obligated to make monthly payments on the boat while it was 
under repairs caused by the State's negligence. Thus, the boat was 
unavailable for use on any given day during the repair period and 
plaintiffs are entitled to reasonable compensation for their inability 
to use the boat as desired. 

Assuming, however, that loss of use and a monthly rental value 
can be inferred from the amount of the monthly payments, such evi- 
dence does not provide any justification for reimbursing plaintiffs for 
the payments made in excess of the monthly payment. To do other- 
wise would allow plaintiffs to build equity in an asset at no cost to 
themselves without any relative measure of the value of that asset as 
related to its monthly use. It is reasonable to assume that an owner of 
a pleasure vehicle hopes to get, on average, at least a use value suffi- 
cient to justify their minimum monthly finance payments. This is 
especially true with an asset that depreciates quickly. Beyond that 
value, however, assessing loss of use value is too speculative. 

Accordingly, the Commission's $6,500.00 award for loss of use is 
modified to award the minimum finance payments of $444.00 per 
month plaintiffs were required by law to pay while the boat was being 
repaired. Thus, the loss of use damages should be modified to 
$4,440.00 to cover those ten months. 

11. Reasonable Attorney's Fees 

[3] Though not awarded by the Deputy Commissioner, the Full 
Commission's final award to plaintiffs was for costs, including plain- 
tiffs' reasonable attorney's fees. The Full Commission's order did not 
specify under which statute it possessed authority to make such an 
award. The State assigned this award as error, arguing there was no 
statutory or other authority for the award of attorney's fees as the 
Commission's award was over $10,000.00. See N.C. Gen. Stat. # 6-21.1 
(2003). Plaintiffs argue in their brief that the authority for such an 
award lies in N.C. Gen. Stat. 5 6-19.1 (2003), and there was clear jus- 
tification for it. We agree with plaintiffs. 

A. N.C. Gen. Sta t .  j 6-21.1 

The Tort Claims Act provides that "[tlhe Industrial Commission is 
authorized . . . to tax the costs against the loser in the same manner 
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as costs are taxed by the superior court in civil actions." N.C. Gen. 
Stat. Q 143-291.1 (2003). We have held that pursuant thereto, the 
Commission may award attorney's fees against the State under N.C. 
Gen. Stat. 5 6-21.1. Karp v. University of North Carolina, 88 
N.C. App. 282, 283, 362 S.E.2d 825, 826 (1987), aff'd per curium, 
323 N.C. 473, 373 S.E.2d 430 (1988); see also Jane Doe 1 v. 
Swannanoa Valley Youth Dev. Ctr., 163 N.C. App. 136, 592 S.E.2d 
715 (2004). The facts of Karp, though not laid out in any depth in the 
opinion, related to personal injury of plaintiff. 

N.C. Gen. Stat. 5 6-21.1 states in relevant part: 

In any personal injury or property damage suit.  . . upon a finding 
by the court that there was an unwarranted refusal by the defend- 
ant insurance company to pay the claim which constitutes the 
basis of such suit, instituted in a court of record, where the judg- 
ment for recovery of damages is ten thousand dollars ($10,000) or 
less, the presiding judge may, in his discretion, allow a reasonable 
attorney fee to the duly licensed attorney representing the litigant 
obtaining a judgment for damages in said suit, said attorney's fee 
to be taxed as a part of the court costs. 

Under this statute, both determining whether to award attorney's 
fees and the amount of the attorney's fees is in the considerable dis- 
cretion of the presiding judge. Hill v. Jones, 26 N.C. App. 168, 169, 
215 S.E.2d 168, 169, cert. denied, 288 N.C. 240, 217 S.E.2d 664 
(1975). In the case of a state tort claim, this same discretion lies 
in the Industrial Commission. Karp, 88 N.C. App. at 284, 362 S.E.2d 
at 826. Pursuant to Karp, this statute is clearly applicable to plain- 
tiffs' state tort claims action for personal injury or property dam- 
age. However, when the damages being awarded to the prevailing 
plaintiff exceeds $10,000.00, neither the presiding judge nor the 
Commission has authority to award attorney's fees. Such is the 
case at bar. 

Even considering those portions of plaintiffs' award we have 
found in error, plaintiffs are still entitled to $15,000.00 for the loss 
in value of the boat and $4,440.00 for loss of use. Therefore, pursuant 
to Karp and N.C. Gen. Stat. Q 6-21.1, the Commission would be in 
error to award plaintiffs' attorney's fees pursuant to that statute. 
However, we do not believe, as the State contends, that this fore- 
closed plaintiffs from being awarded attorney's fees under N.C. Gen. 
Stat. Q 6-19.1. 
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B. N.C. Gen. Stat. j 6-19.1 

Plaintiffs contend that attorney's fees were proper in this case 
pursuant to N.C. Gen. Stat. § 6-19.1. We agree. This statute states in 
part: 

§ 6-19.1. Attorney's fees to parties appealing or defending 
against agency decision 

In any civil action . . . brought by the State or brought by a 
party who is contesting State action pursuant to G.S. 150B-43 or 
any other appropriate provisions of law . . . the court may, in its 
discretion, allow the prevailing party to recover reasonable attor- 
ney's fees . . . if: 

(I) The court finds that the agency acted without substantial jus- 
tification in pressing its claim against the party; and 

(2) The court finds that there are no special circumstances that 
would make the award of attorney's fees unjust. The party 
shall petition for the attorney's fees within 30 days following 
final disposition of the case. The petition shall be supported 
by an affidavit setting forth the basis for the request. 

N.C. Gen. Stat. 5 6-19.1 (emphasis added). This statute applies to 
civil actions brought by the State on behalf of an agency, in this 
case, the NCWRC. The State argues that this statute cannot be the 
basis for awarding plaintiffs' attorney's fees as plaintiffs initiated this 
case by filing a claim under the State Tort Claims Act and thereby 
consented to the jurisdiction of the Industrial Commission to hear 
and determine any counterclaim. N.C. Gen. Stat. 5 143-291.3 (2003). 
Thus, the State argues, the Commission is without jurisdiction to 
award attorney's fees in an action outside N.C. Gen. Stat. 5 150B and 
the State Administrative Procedure Act as referenced in N.C. Gen. 
Stat. 5 6-19.1. 

Initially, we recognized that the Tort Claims Act must be strictly 
construed as it stands in derogation of the common law rule of sov- 
ereign immunity, Etheridge v. Graham, Comr. of Agriculture, 14 N.C. 
App. 551, 553, 188 S.E.2d 551, 553 (1972), and that the Commission is 
a court of limited jurisdiction having only those powers conferred 
upon it by statute. Bryant v. Dougherty, 267 N.C. 545, 549, 148 S.E.2d 
548, 552 (1966). 

The question before this Court is whether a counterclaim by 
the State in the context of a tort claim is equivalent to "any civil 
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action . . . brought by the State . . . pursuant to . . . any other appro- 
priate provisions of law" as intended under N.C. Gen. Stat. $ 6-19.1. 
For the reasons set forth herein, we conclude that the counterclaim 
in this case was the equivalent of a civil action brought by the State. 
Therefore, the Commission was justified to award attorney's fees 
under N.C. Gen. Stat. Q 6-19.1, as the record does not indicate the 
State made a showing of substantial justification in bringing their 
counterclaim, nor did they make a showing of "special circum- 
stances" that awarding attorney's fees in this instance would be 
"unjust." N.C. Gen. Stat. $ 6-19.1; see Crowell Constmctors, Inc. v. 
State ex rel. Cobey, 114 N.C. App. 75, 80-81, 440 S.E.2d 848, 851 
(1994), rev'd on other grounds, 342 N.C. 838, 467 S.E.2d 675 (1996). 

In the instant case, the State's counterclaim alleged the following: 

FOURTH DEFENSE AND FIRST COUNTERCLAIM 

If plaintiff Jones is allowed to recover, defendant is entitled 
to indemnity from plaintiff Sprinkle. His negligence as detailed in 
the third defense above was active and primary. In the alternative, 
the defendant is entitled to contribution from plaintiff Sprinkle 
because his negligence was a proximate cause of this accident. 

SECOND COUNTERCLAIM 

Plaintiff Sprinkle was negligent for the reasons stated in the 
third defense above. His negligence was the sole proximate cause 
of the accident which is the subject of this claim. Due to plain- 
tiff's actions, defendant's boat suffered approximately $500.00 in 
damage and its employee was injured. It paid Officer Guedalia 
approximately $430.00 in statutory salary continuation while she 
was out on injury leave due to the accident and paid her medical 
expenses of approximately $1148.35 as self-insured employer 
under the Workers' Compensation Act. As a result of plaintiff's 
negligence, defendant suffered damages of at least $2,078.35. 

Defendant respectfully requests that plaintiffs' claim be 
denied, and that plaintiffs be ordered to pay damages and the 
costs of this action. 

As a threshold matter, we here show this counterclaim brought by the 
State in the Industrial Commission is a "civil action" under N.C. Gen. 
Stat. Q 6-19.1. 

Rule 1 of the North Carolina Rules of Civil Procedure states in 
relevant part: "[The Rules of Civil Procedure] shall also govern the 
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procedure in tort actions brought before the Industrial Commission 
except when differing procedure is prescribed by statute." N.C. Gen. 
Stat. 5 1A-1, Rule I. Rule 2 goes on to state, "[tlhere shall be in this 
State but one form of action for the enforcement or protection of pri- 
vate rights or the redress of private wrongs, which shall be denomi- 
nated a civil action." N.C. Gen. Stat. 5 IA-1, Rule 2. Under Rule 7, 
counterclaims require a responsive pleading as if they themselves 
were the impetus of the civil action. N.C. Gen. Stat. # 1A-1, Rule 7(a). 
However, if the counterclaim is in actuality nothing more than an 
affirmative defense, such as contributory negligence, no reply is 
required. Eubanks v. First Protection Life Ins. Co., 44 N.C. App. 224, 
229, 261 S.E.2d 28, 31 (1979), disc. reviews denied, 299 N.C. 735, 267 
S.E.2d 661 (1980); see N.C. Gen. Stat. # 1A-1, Rule 8(c) (Here, the 
State counterclaimed for damages in the same manner as did plain- 
tiff, requiring a responsive pleading.). 

Finally, Rule 13 provides: 

(a) Compulsory counterclaims.-A pleading shall state as 
a counterclaim any claim which at the time of serving the 
pleading the pleader has against any opposing party, if it arises 
out of the transaction or occurrence that is the subject matter of 
the opposing party's claim and does not require for its adjudica- 
tion the presence of third parties of whom the court cannot 
acquire jurisdiction. 

N.C. Gen. Stat. 5 1A-1, Rule 13(a). Thus, if the State wished to assert 
its counterclaim, it was compulsory that it do so in the present pro- 
ceedings as its claim arises out of the same transaction or occur- 
rence. A counterclaim is in the nature of an independent proceeding 
and is not automatically determined by a ruling in the principle claim. 
Brooks, Com'r of Labor v. Gooden, 69 N.C. App. 701, 707, 318 S.E.2d 
348, 352 (1984). Thus, the filing of a counterclaim is to initiate a "civil 
action" as denominated in Rule 2. 

While the State's counterclaim was compulsory, it was within 
its discretion to assert it. And, unless the State's assertion was 
substantially justified or there is some showing of special circum- 
stances that make awarding attorney's fees unjust, any civil action it 
brings is subject to such fees pursuant to N.C. Gen. Stat. # 6-19.1. As 
the purpose of this statute is to curb unwarranted, ill-supported 
suits asserted by the State, it was within the Commission's discre- 
tion to award attorney's fees. Crowell Constructors, 114 N.C. App. at 
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80-81, 440 S.E.2d at 851. We review an award for attorney's fees under 
the abuse of discretion standard. Tay v. Raherty, 100 N.C. App. 51, 
57, 394 S.E.2d 217, 220, disc. review denied, 327 N.C. 643, 399 S.E.2d 
132 (1990). We cannot say, under the facts of this case, that the 
approach taken by the Commission was a clear abuse of its discre- 
tion. There is no showing in the findings of fact made by the Full 
Commission as to any substantial justification for the State's coun- 
terclaim in this case. The record shows after the investigation of the 
incident, the NCWRC all but acknowledged their officer's negligence. 
The investigation finding the officer was at fault was confirmed by 
the investigating Sergeant's superiors, and plaintiffs were not cited 
for the incident. 

Therefore, we remand this case to the Industrial Commission for 
clear findings as to the amount of attorney's fees owed by the State. 
Thornburg v. Consolidated Jud'l Ret. Sys. of N.C., 137 N.C. App. 150, 
154, 527 S.E.2d 351, 354 (2000). The award should be tailored to com- 
pensate only for those fees which arose specifically from the State's 
counterclaim. This should not include fees encompassing the entire 
tort claim brought by plaintiffs. 

111. Conclusion 

Pursuant to the analysis set forth above, we affirm the Industrial 
Commission's conclusions of law that the State was negligent and 
that plaintiffs in no way contributed to the State's negligence. 
However, we modify the Commission's award to exclude the 
$9,507.08 for the cost of repair, as it would be double recovery when 
awarding $15,000.00 for loss of value. Furthermore, we modify the 
Commission's award for loss of use, reducing it from $6,500.00 to 
$4,440.00. And finally, we remand the case to the Commission to 
make clear calculations of attorney's fees incurred by plaintiffs in 
response to the State's counterclaim. 

Affirmed in part, modified in part, and remanded in part. 

Judges WYNN and ELMORE concur. 
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RD&J PROPERTIES, PLAIKTIFF v. LAURALEA-DILTON ENTERPRISES, LLC A N D  DAVID 
T. NEWTON, DEFEKDANTS, THIRD-PARTI- PL~INTIFFS V. ROBERT E. LEGGETT, 111 A 5 t 1  

JAMES C. PITTMAY, THIRDPARTI DEFENLIA~TS 

(Filed 17 August 2004) 

1. Appeal and Error- appealability-interlocutory order- 
Rule 54(b) certification 

Although plaintiff's appeal from the trial court's grant of sum- 
mary judgment in favor of defendants on plaintiff's claims for 
breach of contract, fraud, and unfair and deceptive trade prac- 
tices is an appeal from an interlocutory order since defendants' 
counterclaims and third-party claims remain pending, the appeal 
is properly before the Court of Appeals based on the trial court's 
Rule 54(b) certification. 

2. Contracts- breach of contract-summary judgment 
The trial court did not err by granting summary judgment in 

favor of defendants on plaintiff's claim for breach of contract 
arising out of the purchase of two mobile home parks with prob- 
lematic septic systems even though defendants failed to disclose 
the existence of a diverter pipe for which there was no permit, 
because: (1) plaintiff failed to establish that a contract existed 
between plaintiff and defendant individual; and (2) defendant 
company's representations and warranties were expressly quali- 
fied in that it represented "to the best of its knowledge" and that 
"it had no knowledge of any noncompliance," and plaintiff failed 
to offer evidence that the Health Department or anyone else ever 
informed defendant that the diverter pipe required a permit or 
violated any regulation or law in any other way. 

3. Fraud- concealment-material misrepresentation-sum- 
mary judgment-scienter-reasonable reliance 

The trial court did not err by granting summary judgment in 
favor of defendants on plaintiff's claim for fraud based on con- 
cealment and material misrepresentation arising out of the pur- 
chase of two mobile home parks with problematic septic systems, 
because plaintiff forecast insufficient evidence of both defend- 
ants' scienter and of its own reasonable reliance when plaintiff 
failed to inspect the property. 
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4. Unfair Trade Practices- capacity to  deceive reasonable 
businessperson-summary judgment 

The trial court did not err by granting summary judgment in 
favor of defendants on plaintiff's claim for unfair and deceptive 
trade practices arising out of the purchase of two mobile home 
parks with problematic septic systems based on defendants' fail- 
ure to disclose the existence of a diverter pipe because viewed in 
the light most favorable to plaintiff, defendants' acts did not have 
the capacity to deceive a reasonable businessperson when: (1) 
the partners of plaintiff company were sophisticated business- 
men who elected to purchase property and a sewage system "as 
is" even though they had never had the property or system 
inspected; (2) the phrase "as is" placed plaintiff on notice that it 
needed to determine the existing condition of the parks; (3) there 
was a lack of evidence that an inspection would have failed to 
reveal the existence of the diverter pipe; and (4) defendants dis- 
closed the diverter pipe to the Health Department whose records 
were available to plaintiff. 

Appeal by plaintiff from order and judgment entered 30 
September 2002 by Judge Gregory A. Weeks in Cumberland County 
Superior Court. Heard in the Court of Appeals 17 September 2003. 

Colombo, Kitchin, Dunn & Ball, L.L.l?, by W Walton Kitchin, 
for plaintiff-appellant. 

McCoy, Weaver, Wiggins, Cleveland & Raper, l?L.L.C., by 
Richard M. Wiggins and J i m  Wade Goodman, for 
defendantdthird-party plaintiffs-appellees. 

GEER, Judge. 

Plaintiff RD&J Properties ("RD&Jn) purchased two mobile home 
parks from defendant Lauralea-Dilton Enterprises, LLC ("Lauralea"). 
After experiencing problems with the septic system, RD&J sued for 
breach of contract, fraud, and unfair and deceptive trade practices. 
RD&J appeals from the trial court's grant of summary judgment to 
defendants on all of plaintiff's claims. Because RD&J failed to fore- 
cast sufficient evidence that it could prove a prima facie case for each 
of its claims, we hold that the trial court correctly granted summary 
judgment to defendants and affirm. 
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Facts 

The materials before the superior court on defendants' motion for 
summary judgment tended to show the following. The Lauralea and 
Dilton mobile home parks are located in Cumberland County. At 
some point in the late 1960s or early 1970s, Sam Byrd, then owner of 
the parks, installed a pipe leading from the septic system in the 
Lauralea park to the wastewater treatment facility in the Dilton park. 
This mechanism, known as the "diverter pipe," was installed without 
the necessary permits from the North Carolina and Cumberland 
County regulatory agencies. The purpose of the diverter pipe was 
to divert the flow of sewage from the septic system to the waste 
water treatment plant when the existing system could not handle the 
amount of effluent. 

In 1979, defendant David Newton, the sole owner of defendant 
Lauralea, purchased the parks. In January 1993, Mr. Newton notified 
the Cumberland County Health Department that all but 30 units in the 
Lauralea mobile home park were tied onto the treatment plant for the 
Dilton park. Jane Stevens of the Health Department made a notation 
of this fact on the Health Department's waste water system plat for 
the Lauralea park. 

Subsequently, Lauralea experienced some problems with the 
drain field for its septic system. After a recommendation from a 
Health Department employee that it place more fill dirt in the 
drain field, the problems were apparently solved. For the period 13 
March 1997 through 12 November 1998, a month before the sale to 
RD&J, the Health Department gave no demerits for the septic sys- 
tem in its regular checks of the parks. In the 29 September 1997 
"Inspection of Engineered Subsurface Wastewater Systemn-the 
last full inspection of the septic system during Lauralea's 
ownership-the Health Department indicated the parks' septic sys- 
tem was "properly functional." 

Plaintiff RD&J is a North Carolina general partnership in the busi- 
ness of owning and operating mobile home parks. During the events 
leading to this litigation, RD&J had three general partners: Robert E. 
Leggett, 111, G. David Wood, and James C. Pittman. Mr. Leggett had 
been a managing partner of several mobile home parks in eastern 
North Carolina. Mr. Wood had worked as an industrial engineer, 
owned an equipment rental company, and had invested in two other 
mobile home parks. Mr. Pittman had worked as a civil engineer and 
also invested in real estate. 
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On 4 December 1998, RD&J and defendant Lauralea entered into 
a Sale and Purchase Agreement (the "Purchase Agreement") in which 
RD&J agreed to buy the Lauralea and Dilton mobile home parks and 
various tangible and intangible personal property from defendant 
Lauralea. The tangible personal property specifically included "all 
sewer and underground water systems[.]" Paragraph 14 of the 
Purchase Agreement provided: 

14. "As Is" Condition. Buyer represents that it has inspected 
the two mobile home parks, Lauralea and [Dilton], the Tangible 
Personal Property and Intangible Property to be sold, and subject 
to the specific conditions, representations and warranties con- 
tained herein, is purchasing all of the Property being purchased 
"as is", "where is". 

The "representations and warranties" at issue in this case include: 

17. Building Codes. Zoning, etc. Buyer1 represents and 
warrants, to the best of its knowledge, that the use and operation 
of the Property now is . . . in full compliance with applicable 
building codes, zoning and land use laws, and other local, state or 
federal laws and regulations and that all licenses and permits 
required by any governmental authority having jurisdiction 
over the Property have been validly issued and are in full force 
and effect. . . . 

19. Environmental Matters. Lauralea represents and war- 
rants that it has no knowledge of any noncompliance with any 
environmental protection, pollution or land use laws, rule, regu- 
lations, order or requirements, including but not limited to those 
pertaining to the handling, generating, treating, sorting or dispos- 
ing of any hazardous waste or substance, oil or petroleum as 
related to the subject Property, except as set out in Paragraph 18. 
Lauralea agrees to indemnify and hold the Buyer harmless against 
claims, demands and liability, including attorney fees, for any vio- 
lation of this representation and warranty. 

Shortly after the closing, defendant Newton informed Mr. Leggett 
of the existence of the diverter pipe. RD&J continued to operate 
the mobile home parks for 18 months after learning about the pipe. 

1. It appears that the parties intended this paragraph to refer to "Lauralea" rather 
than "Buyer." Since all the parties to the appeal have treated this protlsion as being 
binding on Lauralea, we do also. 
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In late 1999, with the arrival of wet weather, RD&J began to experi- 
ence problems with the septic system at the Lauralea park. Several 
months later, RD&J had the Lauralea septic system inspected by 
Hydrostructures, P.A. The Hydrostructures report, dated 6 June 
2000, concluded that "our inspection of the treatment system indi- 
cates that the various components are structurally sound and capable 
of performing the tasks for which they were intended. . . . [I]t is my 
recommendation that the system be allowed to continue operating 
with a few minor repairs." 

In the spring of 2000, officials from state and local agencies 
informed Mr. Wood that the diverter pipe could not be used and that 
RD&J risked possible civil and criminal penalties if it was used. The 
agencies directed RD&J to dismantle and cap the illegal diverter pipe 
and bring the sewage system at the mobile home parks into compli- 
ance with local and state law. 

RD&J became delinquent in its payments to defendant Lauralea, 
which then commenced foreclosure proceedings. On 16 August 2000, 
RD&J filed a complaint asserting claims for breach of contract, fraud, 
and unfair and deceptive trade practices. Defendants answered, 
denying the material allegations, and asserted counterclaims based 
on RD&J's default on payments. Defendant Lauralea also brought a 
third-party claim against Wood, Leggett, and Pittman. Lauralea sub- 
sequently took a voluntary dismissal as to Mr. Wood. Following com- 
pletion of discovery, defendants moved for summary judgment on 
28 August 2002. The trial court granted summary judgment to de- 
fendants on all of plaintiff's claims. Plaintiff has appealed from 
that order and judgment. 

[I] We first note that this appeal is interlocutory because defendants' 
counterclaims and third-party claims remain pending. Embler v. 
Embler, 143 N.C. App. 162, 164, 545 S.E.2d 259, 261 (2001) (an inter- 
locutory order is one made during the pendency of an action that 
does not dispose of the entire case). This appeal is, however, properly 
before us based on the trial court's Rule 54(b) certification. The court 
entered final judgment as to plaintiff's claims and found that "there is 
no just reason for delaying the appeal[.)" 

Standard of Review 

A trial court's ruling on a motion for summary judgment is 
reviewed de nouo, "[slince the trial court in entering summary judg- 
ment rules only on questions of law[.]" Virginia Elec. & Power Co. v. 
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Tillett, 80 N.C. App. 383, 385, 343 S.E.2d 188, 191, cert. denied, 317 
N.C. 715, 347 S.E.2d 457 (1986). On appeal, this Court's task is to 
determine whether, on the basis of the materials presented to the trial 
court, there is a genuine issue as to any material fact and whether the 
movant is entitled to judgment as  a matter of law. Oliver v. Roberts, 
49 N.C. App. 311, 314, 271 S.E.2d 399, 401 (1980), cert. denied, - 
N.C. -, 276 S.E.2d 283 (1981). 

In ruling on a motion for summary judgment, a trial court may not 
resolve issues of fact and must deny the motion if there is a genuine 
issue as to any material fact. Singleton v. Stewart, 280 N.C. 460, 464, 
186 S.E.2d 400,403 (1972). The burden is on the moving party to show 
that there is no triable issue of fact and that he is entitled to judgment 
as a matter of law. Id. In deciding the motion, " 'all inferences of fact 
. . . must be drawn against the movant and in favor of the party oppos- 
ing the motion.' " CaLdweLl v. Deese, 288 N.C. 375,378, 218 S.E.2d 379, 
381 (1975) (quoting 6 Moore's Federal Practice Q 56.15[3], at 2337 (2d 
ed. 1971)). A plaintiff may not, however, rest upon mere allegations in 
the pleadings, but instead must come forward with evidence demon- 
strating that there is a genuine issue for trial. Glenn-Robinson v. 
Ackeq 140 N.C. App. 606, 630, 538 S.E.2d 601, 618 (2000), appeal dis- 
missed and disc. ~euiew denied, 353 N.C. 372, 547 S.E.2d 811 (2001). 

Breach of Contract Claim 

[2] RD&J's breach of contract claim rests on its contention that 
by failing to disclose the diverter pipe, for which there was no per- 
mit, defendants breached paragraphs 17 and 19 of the Purchase 
Agreement. "The elements of breach of contract are (1) the existence 
of a valid contract and (2) breach of the terms of the contract." Long 
v. Long, 160 N.C. App. 664, 668, 588 S.E.2d 1, 4 (2003). RD&J's com- 
plaint asserts the claim against both defendant Lauralea and defend- 
ant Newton and its brief on appeal does not distinguish between the 
two defendants. We, however, address each defendant separately. 

With respect to defendant Newton, RD&J has failed to establish 
that a contract existed between RD&J and Newton. The Purchase 
Agreement that forms the basis for RD&J's breach of contract claim 
was entered into between Lauralea as seller and RD&J as buyer. 
Newton signed the agreement once on behalf of Lauralea and not 
individually. See Keels v. Turner, 45 N.C. App. 213, 218, 262 S.E.2d 
845, 847 (quoting 19 Am. Jur. 2d, Corporations 3 1343 (1965)) 
(" '[Wlhere individual responsibility is demanded, the nearly univer- 
sal practice in the commercial world is that the corporate officer 
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signs twice, once as an officer and again as an individual.' "), disc. 
review denied, 300 N.C. 197, 269 S.E.2d 624 (1980). Since RD&J has 
failed to offer evidence of a contract between RD&J and Newton indi- 
vidually, the trial court properly granted summary judgment for 
Newton on the breach of contract claim. 

As for Lauralea, in paragraph 17, Lauralea's representations and 
warranties were expressly qualified: it represented and warranted 
only "to the best of its knowledge[.]" Likewise, in paragraph 19, 
"Lauralea represent[ed] and warrant[ed] that it has no knowledge of 
any noncompliance . . . ." Since Lauralea's representations were lim- 
ited in this fashion, in order to prove a breach of contract, RD&J was 
required to establish that Lauralea knew or should have known that 
the diverter pipe was not in compliance with applicable regulations 
and that it required a permit. See American Transtech Inc. v. U.S. 
k s t  Corp., 933 F. Supp 1193, 1200 (S.D.N.Y. 1996) (defendant could 
be liable under "best knowledge" warranty if, at the time of represen- 
tation, it had actual knowledge or, based on documents to which it 
had access, should have known); Hirsch v. Feuer, 299 Ill. App. 3d 
1076, 1082, 702 N.E.2d 265, 270 (1998) (complaint met minimum 
requirements for breach of contract claim when contract contained 
"best of their knowledge" representation and complaint alleged 
defendants had actual knowledge of defects). 

Here, defendants have presented evidence that defendant 
Newton had no knowledge that the diverter pipe required a permit 
or violated any other law or regulation. Defendant Newton's affi- 
davit states: 

At the time the contract . . . was signed, and at the closing of the 
transaction . . . , I had no reason to believe that the existence or 
use of the diverter pipe was in violation of any building codes, 
zoning or land use laws, or any other local, state or federal laws 
and regulations. . . . In fact, in early 1993, I informed the 
Cumberland County Health Department of the existence of the 
diverter pipe . . . . No one from the Cumberland County Health 
Department, nor any other person, ever informed me prior to the 
closing of the sale of the [property] that the existence or use of 
the diverter pipe was in anyway [sic] illegal. 

Defendant Newton's assertions are corroborated by the affidavit of 
Jane Stevens, a longtime employee of the Cumberland County Health 
Department. Ms. Stevens stated that in January 1993, defendant 
Newton informed her that "all but 30 units in the Lauralea mobile 
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home park were tied onto the treatment plant for the adjoining 
Dilton mobile home park." Ms. Stevens further stated that she made a 
note of this on the Health Department's waste water system plat for 
the Lauralea mobile home park, indicating: "30 mh's served by onsite 
septic . . . . Others are tied onto Dilton treatment plant." Further, 
despite repeated inspections of the sewage system through 
November 1998, a month before the sale, the Health Department's 
documentation never reflected any concern about the diverter pipe. 

In the face of this showing by defendants, the burden shifted to 
plaintiff to demonstrate that defendant Newton knew or should have 
known of the problems with the diverter pipe. Yet, plaintiff offered no 
evidence that the Health Department or anyone else ever informed 
defendant Newton that the diverter pipe required a permit or violated 
any regulation or law in any other way. Since plaintiff has offered no 
evidence that the representations were untrue when made, they do 
not give rise to a breach of contract claim and the trial court properly 
granted defendants' motion for summary judgment as to that claim. 
See Crofton Ventures Ltd. P'ship v. G & H P'ship, 116 F. Supp. 2d 633, 
645 (D. Md. 2000) (granting summary judgment on breach of contract 
claim when defendant had warranted that, to the best of its knowl- 
edge, property had not been used for hazardous waste disposal and 
plaintiff failed to produce evidence that defendant knew or should 
have known of the hazardous waste on the site), ajf'd i n  pertinent 
part and vacated in  part,  258 F.3d 292, 300 (4th Cir. 2001); Hoffer v. 
Callister, 137 Idaho 291, 295, 47 P.3d 1261, 1265 (2002) (summary 
judgment as to breach of contract claim proper when seller of mobile 
home parks warranted, to the best of her knowledge, no violation of 
law or ordinance existed and there was "no dispute that [defendant] 
did not have any actual knowledge of the alleged zoning violations"). 

Fraud Claim 

[3] With respect to its fraud cause of action, RD&J alleged claims 
both for concealment and material misrepresentation. "The essential 
elements of actionable fraud are: '(1) [flake representation or con- 
cealment of a material fact, (2) reasonably calculated to deceive, (3) 
made with intent to deceive, (4) which does in fact deceive, (5) result- 
ing in damage to the injured party.' " Becker v. Graber Builders, Inc., 
149 N.C. App. 787, 794, 561 S.E.2d 905, 910 (2002) (quoting Ragsdale 
v. Kennedy, 286 N.C. 130, 138, 209 S.E.2d 494, 500 (1974)). 

. Additionally, plaintiff's reliance on any misrepresentations must be 
reasonable. State Properties, LLC u. Ray, 155 N.C. App. 65, 72, 574 
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S.E.2d 180, 186 (2002), disc. review denied, 356 N.C. 694, 577 S.E.2d 
889 (2003). 

In order for defendants to prevail on their motion for summary 
judgment, they did not need to negate every element of fraud. "If 
defendant effectively refutes even one element, summary judgment is 
proper." Ramsey v. Keever's Used Cars, 92 N.C. App. 187, 191, 374 
S.E.2d 135, 137 (1988). Here, RD&J forecast insufficient evidence of 
both defendants' scienter and of its own reasonable reliance. 

The required scienter for fraud is not present without both knowl- 
edge and an intent to deceive, manipulate, or defraud. Myers & 
Chapman, Inc. v. Thomas G. Evans, Inc., 323 N.C. 559, 568, 374 
S.E.2d 385, 391 (1988).2 This Court has repeatedly held that a "defend- 
ant could not, of course, be liable for concealing a fact of which it was 
unaware." Ramsey, 92 N.C. App. at 190, 374 S.E.2d at 137 (summary 
judgment proper where there was no issue of fact as to defendant 
auto dealer's lack of knowledge of vehicle's collision history). See 
also Forbes v. Par  Ten Group, Inc., 99 N.C. App. 587, 594, 394 S.E.2d 
643, 647 (1990) ("Before defendants have any duty to disclose infor- 
mation, they must possess the information."), disc. review denied, 
328 N.C. 89, 402 S.E.2d 824 (1991). Likewise, a defendant cannot be 
liable for misrepresenting a fact that it has no knowledge is false. 
Taylor v. Gore, 161 N.C. App. 300, 303, 588 S.E.2d 51, 54 (2003) 
(affirming grant of summary judgment), disc. review denied, 358 N.C. 
380, 597 S.E.2d 775 (2004). 

Once defendants presented affidavits evidencing a lack of knowl- 
edge that the diverter pipe needed a permit or was otherwise in vio- 
lation of the law, the burden shifted to plaintiff to come forward with 
evidence placing defendants' knowledge in dispute. Taylor, 161 N.C. 
App. at 303, 588 S.E.2d at 54. Because RD&J has pointed to no evi- 
dence suggesting knowledge on the part of defendants, the trial court 
properly granted summary judgment as to the fraud claim. Id. 
(although defendants incorrectly represented that property was not 
in a flood zone, summary judgment on a fraud claim was correct 
when plaintiffs failed to refute defendants' showing that they did not 
know the property was in a flood zone); Brown v. Roth, 133 N.C. App. 
52, 56, 514 S.E.2d 294, 297 (1999) (where there was no evidence in 
the record that defendant knew it had communicated false square 

2 Wh~le a reckless disregard a3 to the truth of a statement may be sufficient to 
sat~sfy the element of "false representat~on," Myers & Chapnzan held that ~t is ~nsuffi- 
sent to meet the "Intent to decewe" requirement Id 
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footage information to plaintiff, summary judgment proper on fraud 
claim); Forbes, 99 N.C. App. at 594-95, 394 S.E.2d at 647 (affirming 
summary judgment when plaintiffs' evidence did not refute defend- 
ants' showing of a lack of knowledge). 

Even had RD&J demonstrated knowledge on the part of defend- 
ants, it has failed to forecast sufficient evidence that its own reliance 
was reasonable. With respect to the purchase of property, "[rleliance 
is not reasonable if a plaintiff fails to make any independent investi- 
gation" unless the plaintiff can demonstrate: (I) "it was denied the 
opportunity to investigate the property," (2) it "could not discover the 
truth about the property's condition by exercise of reasonable dili- 
gence," or (3) "it was induced to forego additional investigation by 
the defendant's misrepresentations." State Properties, 155 N.C. App. 
at 73, 574 S.E.2d at 186. In an arm's-length transaction, when a pur- 
chaser of property has the opportunity to exercise reasonable dili- 
gence and fails to do so, the element of reasonable reliance is lacking 
and the purchaser has no action for fraud. Calloway v. Wyatt, 246 
N.C. 129, 134, 97 S.E.2d 881, 885-86 (1957). While the reasonableness 
of a party's reliance is usually a question for the jury, a court may 
grant summary judgment when the facts are so clear that they sup- 
port only one conclusion. State Properties, 155 N.C. App. at 73, 574 
S.E.2d at 186. 

In this case, the parties were dealing at arm's length and all of 
them were sophisticated businessmen, with two of RD&J's partners 
having experience in operating mobile home parks. These sophisti- 
cated businessmen chose to purchase the mobile home parks, specif- 
ically including the septic system, "as is." The phrase "as is" is defined 
as "[iln the existing condition without modification[,]" Black's Law 
Dictionary 121 (8th ed. 2004), or "in its present condition[,]" 
Webster's International Dictionary 125 (3d ed. 1968). "Generally, a 
sale of property 'as is' means that the property is sold in its existing 
condition, and use of the phrase a s  is relieves the seller from liability 
for defects in that condition." Black's, supra, at 122 (emphasis origi- 
nal). See also N.C. Gen. Stat. # 25-2-316 (1986), comment 7 (in the con- 
text of the sale of goods, terms such as "as is" and the like "in ordi- 
nary commercial usage are understood to mean that the buyer takes 
the entire risk as to the quality of the goods involved"). To the extent 
that the sewage system was inadequate, RD&J assumed that risk by 
buying it "as is." 

In the same paragraph as the "as is" clause, RD&J expressly rep- 
resented that they had "inspected the two mobile home parks, . . ., 
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the Tangible Personal Property and Intangible Property to be 
soldv-a representation required presumably in an effort to avoid 
litigation such as the present lawsuit.3 As this provision establishes 
and no evidence refutes, defendants did not in any way deny RD&J 
an opportunity to inspect the property nor did they engage in any 
artifice designed to induce RD&J to forego an investigation. 
Defendants in fact, through the Purchase Agreement, mandated the 
inspection. Nor has RD&J made any showing that an inspection of 
the septic system, such as occurred in 2000, would have failed to 
uncover the diverter pipe. 

Under very similar circumstances, this Court has previously held 
that the trial court properly granted summary judgment as to a fraud 
claim because of a lack of evidence of reasonable reliance. In Hearne 
v. Statesville Lodge No. 687, 143 N.C. App. 560, 561-63, 546 S.E.2d 
414, 415-16 (2001), plaintiffs had purchased property for the purpose 
of opening a restaurant. The defendant seller had informed them that 
the septic system on site was adequate for that purpose. 
Subsequently, plaintiffs learned that they could not obtain the neces- 
sary license for the restaurant because the septic system was insuffi- 
cient. In affirming the grant of summary judgment, the Court pointed 
to the purchase contract, which specifically granted plaintiffs the 
right to inspect the septic system: 

The water and sewer systems shall be adequate and not in need 
of immediate repair. The purchaser shall have the option to have 
the above-listed systems, items and conditions inspected by a 
reputable inspector or contractor at purchasers['] expense prior 
to the time this Contract is executed. Execution of this Contract 
by the seller and purchasers signifies acceptance of premises in 
its current condition. 

Id. at 563, 546 S.E.2d at 416. This provision-essentially specifying 
that signature on the contract resulted in a purchase of the premises 
"as isn-is materially indistinguishable from paragraph 14 of the 
Purchase Agreement in this case. 

In Hearne, based on this provision, the fact that the negotiation 
of the sale was at arm's length, and the opportunity of plaintiffs to 
inspect the property and determine its suitability, the Court ruled that 
"there is no evidence that defendant . . . prevented plaintiffs from 
making such reasonable inspections of the property as was their 

3. The Agreement expressly defined "Tangible Personal Property" as including 
"all sewer and underground water systems[.]" 
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responsibility" and held summary judgment was, therefore, proper. 
Id. See also Goff v. Frank A. Ward Realty & Ins. Co., 21 N.C. App. 25, 
29-30, 203 S.E.2d 65, 68 (no action for fraud based on septic tank 
problems where parties dealt at arms' length, plaintiffs had full 
opportunity to inspect lot and inquire of neighbors as to septic 
tank problems, and defendants resorted to no artifice calculated 
to induce plaintiffs to forego investigation), cert. denied, 285 
N.C. 373, 205 S.E.2d 97 (1974). RD&J has offered no persuasive 
reason why we should reach a different conclusion with respect to 
its failure to inspect. 

Because of RD&J's lack of evidence of scienter and reasonable 
reliance, we hold that the trial court properly granted defendants' 
motion for summary judgment as to RD&J's fraud claim. 

Unfair and Deceutive Trade Practices Claim 

[4] The elements of a claim for unfair or deceptive trade practices in 
violation of N.C. Gen. Stat. 3 75-1.1 (2003) are: (1 ) an unfair or decep- 
tive act or practice or an unfair method of competition; (2) in or 
affecting commerce; (3) that proximately causes actual injury to the 
plaintiff or to his business. Furr  v. Fonville Morisey Realty, Inc., 130 
N.C. App. 541, 551, 503 S.E.2d 401, 408 (19981, disc. review improvi- 
dently allowed, 351 N.C. 41, 519 S.E.2d 314 (1999). To prevail on a 
Chapter 75 claim, a plaintiff need not show fraud, bad faith, or actual 
deception. Instead, it is sufficient if a plaintiff shows that a defend- 
ant's acts possessed the tendency or capacity to mislead or created 
the likelihood of deception. Chastain v. Wall, 78 N.C. App. 350, 356, 
337 S.E.2d 150, 153 (19851, disc. review denied, 316 N.C. 375, 342 
S.E.2d 891 (1986). Although it is a question of fact whether the 
defendant performed the alleged acts, it is a question of law whether 
those facts constitute an unfair or deceptive trade practice. First Atl. 
Mgmt., Corp. v. Dunlea Realty, Co., 131 N.C. App. 242, 252-53, 507 
S.E.2d 56, 63 (1998). 

Even though we have determined that RD&J has presented insuf- 
ficient evidence of fraud, we must still consider whether defendants' 
acts had the tendency or capacity to mislead. In a business context, 
this question is determined based on the likely effect on "the average 
businessperson." Bolton COT?. v. T. A. Loving Co., 94 N.C. App. 392, 
412,380 S.E.2d 796, 808, disc. review denied, 325 N.C. 545,385 S.E.2d 
496 (1989). 

Plaintiff does not explain the factual basis for its unfair and 
deceptive trade practices claim in its appellate brief and, in the 
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complaint, plaintiff merely incorporates by reference the factual alle- 
gations offered in support of its fraud claim. The essence of those 
allegations is that defendants represented that the property was in 
compliance with applicable regulations, but failed to disclose the 
existence of the diverter pipe, thereby deceiving plaintiff. Viewing the 
evidence in the light most favorable to plaintiff, defendants' acts did 
not have the capacity to deceive a reasonable businessperson. 

The RD&J partners were sophisticated businessmen, electing to 
purchase property and a sewage system "as is" even though they had 
never had the property or system inspected. The phrase "as is" placed 
plaintiff, as a business, on notice that it needed to determine the 
"existing condition" of the parks, especially in light of defendants' 
qualification that the representations in paragraphs 17 and 19 of the 
Purchase Agreement were only "to the best of its knowledge." Even 
taken in the light most favorable to plaintiff, the circumstances of this 
case-including the "as is" and inspection provision in the Purchase 
Agreement, the lack of any evidence that an inspection would have 
failed to reveal the existence of the diverter pipe, and the fact that 
defendants disclosed the diverter pipe to the Health Department, 
whose records were available to RD&J-did not constitute an unfair 
or deceptive trade practice. See Spartan Leasing Inc. of N.C. v. 
Pollard, 101 N.C. App. 450,461,400 S.E.2d 476, 482 (1991) (summary 
judgment was proper on unfair and deceptive trade practices claim 
for the same reasons that the court had previously found any reliance 
on representations to be unreasonable). 

For the foregoing reasons, we hold the trial court did not err 
in granting summary judgment to defendants on each of plaintiff's 
claims. 

Affirmed. 

Chief Judge MARTIN and Judge BRYANT concur. 
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STATE O F  NORTH CAROLINA v. DARRYL ROBIN TAYLOR 

No. COA03-334 

(Filed 17 August 2004) 

1. Evidence- expert testimony-blood alcohol extrapolation 
The admission of expert testimony about an impaired driving 

defendant's alcohol concentration at the time of an automobile 
accident was not an abuse of discretion even though the witness 
used an average alcohol elimination rate when doing a retrograde 
extrapolation. Moreover, there was other evidence sufficient for 
a DWI conviction in the observations of the officer who arrested 
defendant; driving while impaired can be established by either 
blood alcohol level or the opinion of a highway patrolman. 

2. Appeal and Error- plain error review-instructions and 
evidence only 

Plain error review did not apply to an argument concerning 
information revealed to the jury by the judge just before the jury 
was polled. Plain error doctrine is limited to jury instructions and 
evidentiary matters. 

Judge TYSON concurring in result. 

Appeal by defendant from judgment dated 12 September 2002 by 
Judge L. Todd Burke in Superior Court, Forsyth County. Heard in the 
Court of Appeals 27 January 2004. 

Attorney General Roy Coopel; by  Special Deputy Attorney 
General Isaac 7: Avery, 111 and Assistant Attorney General 
Patricia A. Duffy, for the State. 

J a w i s  John Edgerton, IV for defendant-appellant. 

McGEE, Judge. 

Darryl Robin Taylor (defendant) was indicted on 24 September 
2001 by the Forsyth County grand jury for habitual impaired driv- 
ing in violation of N.C. Gen. Stat. 5 20-138.5. Defendant stipulated 
pre-trial to his three prior convictions of driving while impaired. 
Defendant was convicted of driving while impaired on 11 September 
2002. The trial court found defendant to have a prior record level 
IV and sentenced defendant to a minimum term of twenty-two 
months and a maximum term of twenty-seven months in prison. 
Defendant appeals. 
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The State's evidence at trial tended to show that Preston 
Browder (Browder) was traveling north on Highway 66 in Rural Hall, 
North Carolina, in his 1984 GMC truck on 15 March 2001 at approxi- 
mately 1:00 p.m. As Browder was driving, he saw a van driven by 
defendant coming towards him. The van was traveling south but was 
entirely in Browder's northbound lane. Browder testified that defend- 
ant "was slumped over like he was asleep." In an effort to avoid being 
hit by defendant's van, Browder "made a quick right." However, 
defendant's van hit Browder's truck on the driver's side and "turned 
[Browder] around in a private driveway." Browder testified that after 
the collision, defendant walked over to Browder's truck and apolo- 
gized to Browder. Defendant came "within five feet" of Browder but 

. not close enough for Browder to determine whether defendant had 
been drinking. 

Trooper M.W. Davis (Trooper Davis) of the N.C. State Highway 
Patrol testified that he responded to the accident around 1:10 p.m. 
and observed defendant's van facing south but located in the north- 
bound lane. Browder's vehicle was facing west in a driveway on the 
shoulder of the northbound lane. Trooper Davis approached defend- 
ant's van and asked defendant for his driver's license and registration. 
Trooper Davis testified that defendant responded by "look[ing] at 
[him] with a blank face and then [defendant] started fumbling through 
some papers." Trooper Davis noticed a "strong odor of alcohol" and 
"had to assist [defendant]" in getting to the patrol car. Defendant 
filled out a voluntary statement and Trooper Davis "barely [could] 
make [the statement] out" due to defendant's failure to write on the 
appropriate lines. When asked the reason for the collision, defendant 
stated that he had fallen asleep. 

After defendant's statement was completed, Trooper Davis 
administered two Alcosensor tests and had defendant perform a 
"walk-and-turn" test and a "sway test." Defendant was "swaying 
off the line" with the walking test and was "swaying side to side" with 
the sway test. Trooper Davis arrested defendant for driving while 
impaired and took him to the "Forsyth County Breathalyzer room" in 
the county jail. Upon arrival, Trooper Davis searched defendant 
and found ten empty packages of Guaifenesin tablets, which de- 
fendant stated helped him with his breathing problems. Before 
administering a breathalyzer test, Trooper Davis administered 
two additional performance tests. At 3:18 p.m., defendant sub- 
mitted to the first breathalyzer test, which showed an alcohol con- 
centration of 0.05. 
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Paul Glover (Glover), a research scientist and training specialist 
with the forensic tests for alcohol branch of the North Carolina 
Department of Health and Human Services, testified as an expert in 
breath and blood alcohol testing, blood alcohol physiology and phar- 
macology, and the effect of drugs on human performance and behav- 
ior. Glover testified that he performed a retrograde extrapolation and 
determined that defendant's alcohol concentration at the time of the 
collision was 0.08. Glover further testified about the combined effect 
of alcohol and Guaifenesin. Defendant presented no evidence. 

We first note that defendant has failed to present an argument in 
support of assignments of error numbers one, two, four, five, six, 
seven, eight, nine, and eleven and they are deemed abandoned pur- 
suant to N.C.R. App. P. 28(b)(6). 

[I] Defendant argues in assignment of error number three that the 
trial court erred in allowing Glover's testimony that defendant's blood 
alcohol content at the time of the crash was 0.08, based on an aver- 
age alcohol elimination rate of 0.0165. Glover utilized a retrograde 
extrapolation method to determine defendant's alcohol concentration 
at the time of the accident. The alcohol elimination rate used by 
Glover in this calculation was an average rate of 0.0165. Defendant 
argues that because the elimination rate was based on an average, 
rather than defendant's specific rate, the conclusion of defendant's 
alcohol content level at the time of the collision was "without foun- 
dation, speculative, and mislead[ing] [to] the jury[.]" For the reasons 
stated below, we find this argument to be without merit. 

Defendant contends that the average rate used by Glover "applied 
a rate of elimination derived from the average rate found in a sample 
of 'drinking drivers' during roadside tests." Defendant argues that the 
rate of elimination used for defendant was actually derived by pre- 
suming that defendant "falls in [a] class of people labeled 'drinking 
drivers[.]' " However, we note that defendant's assertion is incorrect. 
Rather, Glover testified that he used a "conservative rate" that is "less 
than what has been reported in drinking drivers." Further, Glover 
specifically agreed that the average rate he used is lower than the 
rates from published studies concerning alcohol abusers and persons 
who drink and drive. 

We note at the outset that "[ilt is well-established that trial 
courts must decide preliminary questions concerning . . . the admissi- 
bility of expert testimony." Howerton v. Arai Helmet, Ltd., 358 N.C. 
440, 458, 597 S.E.2d 674, 686 (2004) (citing N.C. Gen. Stat. § 8'2-1, Rule 
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104(a) (2003)). "[Tlrial courts are afforded 'wide latitude of discretion 
when making a determination about the admissibility of expert testi- 
mony.' " Howerton, 358 N.C. at 458, 597 S.E.2d at 686 (quoting State v. 
Bullard, 312 N.C. 129, 140, 322 S.E.2d 370, 376 (1984)). Thus, "a trial 
court's ruling on . . . the admissibility of an expert's opinion will not 
be reversed on appeal absent a showing of abuse of discretion." 
Howerton, 358 N.C. at 458, 597 S.E.2d at 686. 

Howerton sets forth the applicable three-step inquiry from State 
v. Goode, 341 N.C. 513, 461 S.E.2d 631 (1995) concerning the admissi- 
bility of expert testimony: "(I) Is the expert's proffered method of 
proof sufficiently reliable as an area for expert testimony? (2) Is the 
witness testifying at trial qualified as an expert in that area of testi- 
mony? (3) Is the expert's testimony relevant?" Howerton, 358 N.C. at 
458, 597 S.E.2d at 686 (internal citations omitted). 

Regarding the first step, "when specific precedent justifies recog- 
nition of an established scientific theory or technique advanced by an 
expert, the trial court should favor its admissibility, provided the 
other requirements of admissibility are likewise satisfied." Id. at 459, 
597 S.E.2d at 687. Our Court has "accepted the reliability of extrapo- 
lation evidence since 1985." State v. Davis, 142 N.C. App. 81, 90, 542 
S.E.2d 236, 241, disc. review denied, 353 N.C. 386, 547 S.E.2d 818 
(2001). However, defendant indicates that he "is not challenging the 
reliability of blood extrapolation science or the general admissibility 
of such evidence." Rather, defendant challenges Glover's testimony 
on the ground that it lacked sufficient foundation since the alcohol 
elimination rate used by Glover when extrapolating was an average 
rate rather than defendant's actual elimination rate. 

Defendant cites a 19 November 2002 unpublished opinion by this 
Court, State v. Swain (COA02-G), in acknowledging that "the science 
of blood alcohol extrapolation can yield specific conclusions about a 
defendant if two tests are done to measure that person's particular 
rate of elimination." In Swain, the defendant's blood alcohol level 
was tested at two separate points after a car accident. Based on these 
values, an expert used the extrapolation method to determine the 
defendant's blood alcohol level at the time of the accident. The impli- 
cation in Swain is that the expert determined the defendant's actual 
rate of elimination by testing him at two separate intervals. In con- 
trast, defendant in the case before us was only tested once after the 
accident. Based on this level and an average elimination rate, Glover 
testified to defendant's blood alcohol level at the time of the accident. 
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Our Court addressed the very issue of whether an average elimi- 
nation rate can be used for an extrapolation calculation in State v. 
Catoe, 78 N.C. App. 167, 336 S.E.2d 691 (1985), disc. review denied, 
316 N.C. 380,344 S.E.2d 1 (1986). In Catoe, the defendant argued that 
the trial court erred in allowing the expert witness to testify that the 
average person displays a certain rate of decline in blood alcohol con- 
tent in the hours after the last consumption of alcohol, and that based 
on that average rate of decline (i.e., elimination rate), the expert wit- 
ness determined what the defendant's blood alcohol content would 
have been at the time of the accident. Catoe, 78 N.C. App. at 168, 336 
S.E.2d at 692. The specific average elimination rate which was used is 
not indicated in Catoe. However, this Court found that the trial court 
did not err in admitting the expert's testimony despite the use of an 
average elimination rate. Id. at 168-69, 336 S.E.2d at 692-93. 

Our Court reasoned in Catoe that the expert testified that he had 
done experiments to determine the average rate of blood alcohol 
elimination and had arrived at an average rate "which matched that 
observed by many other nationally and internationally known scien- 
tists in [the expert's] field." Id. at 169, 336 S.E.2d at 692. Although the 
expert admitted that a deviation from the average was possible in 
individual cases, he testified that "his data were very consistent 
across the various subcategories of the population." Id.  Based on this 
information, our Court concluded in Catoe that the expert's testimony 
was sufficiently reliable and the trial court did not abuse its discre- 
tion in admitting it. This Court further held that the possibility of 
minor variations "went to the weight, not the admissibility of [the 
expert's] testimony." Id. at 169, 336 S.E.2d at 693. We view Catoe as 
the type of "specific precedent" indicated in Howerton which is 
meant to encourage a trial court to favor the admissibility of extrap- 
olation evidence based on an average elimination rate. 

Our case is similar to Catoe because Glover used an average elim- 
ination rate of 0.0165 in his extrapolation calculation to determine 
defendant's blood alcohol level at the time of the accident. Glover 
thoroughly explained the steps of an extrapolation calculation: (1) 
determine the amount of time that has elapsed between the collision 
and the actual breathalyzer test; (2) multiply the amount of elapsed 
time by the rate of alcohol elimination from the body, which repre- 
sents the amount of alcohol that has been eliminated since the time 
of the collision; and (3) add the amount of eliminated alcohol to the 
breathalyzer test result. This figure represents what the person's 
blood alcohol content would have been at the time of the collision. 
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Glover stated that extrapolation is possible "because we know 
that humans eliminate alcohol at a fairly predictable rate." Glover 
admitted that elimination rates vary "depending on a person's experi- 
ence with alcohol" but stated that "there are elimination rates that 
have been published for over 65 years that have gained acceptance in 
the scientific community" which make extrapolation possible. Glover 
elaborated on how rates can vary and then stated that a "very con- 
servative rate" is used for calculations in North Carolina. Glover 
described the 0.0165 rate as a conservative rate which tends to "favor 
the final result because it's going to give you a smaller number." When 
asked why he used this conservative rate, Glover responded, 
"because we don't know absolutely. . . a person's alcohol history nec- 
essarily[.]" This testimony established that the elimination rate used 
by Glover was not defendant's actual rate but rather an average rate. 

In addition, we note that during Glover's testimony, he performed 
the actual calculation using the relevant figures in this case. Before 
multiplying 2.1 (the elapsed time) by 0.0165 (the elimination rate), he 
was asked, "[alnd that would be the rate of elimination of alcohol 
from this defendant's body; is that correct?" Glover responded by say- 
ing "[c]orrect." However, in light of the detailed explanation about 
the process and the origin of the average elimination rate, the jury 
heard that 0.0165 was not defendant's actual elimination rate. 

Further, when questioned about the origin of the rate he used, 
Glover said it originated with an individual named Professor 
Whitmark. Glover elaborated by stating that since 1935, a tremen- 
dous number of studies have been conducted to measure elimination 
rates. Those studies have agreed with the rate Professor Whitmark 
determined, with the exception that people with greater experience 
with alcohol have a faster elimination rate. Thus, as in Catoe, we con- 
clude that the trial court did not err in admitting Glover's extrapola- 
tion testimony even though an average elimination rate was used for 
the calculation. 

We note that the concurring opinion attempts to distinguish 
Catoe on the ground that unlike defendant in the case before our 
Court, the defendant in Catoe did not specifically object to the admis- 
sion of the expert's testimony. However, we note that this failure to 
object in Catoe has no bearing on our analysis. Despite the lack of 
proper objection, this Court assumed the question was properly 
before it and concluded that the expert evidence was nonetheless 
properly admitted. Catoe, 78 N.C. App. at 168, 336 S.E.2d at 692. 
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We again note that defendant does not challenge the general 
admissibility of extrapolation evidence if the calculation is based on 
a defendant's specific elimination rate. However, defendant asserts 
that an extrapolation based on an average elimination rate is not 
the type of extrapolation that is generally admissible. Although we do 
not find this argument persuasive in light of Catoe, even if we assume 
that defendant is correct in his assertion that the type of extrapola- 
tion calculation done in this case is not generally admissible, we 
nonetheless hold that under Howerton, the trial court did not err in 
allowing the testimony. 

As expressed in Howerton, under the first step of Goode, if "the 
trial court is without precedential guidance or faced with novel sci- 
entific theories, unestablished techniques, or compelling new per- 
spectives on otherwise settled theories or techniques," the trial court 
must look to other " 'indices of reliability' to determine whether the 
expert's proffered scientific or technical method of proof is suffi- 
ciently reliable[.]" Howerton, 358 N.C. at 460, 597 S.E.2d at 687 (quot- 
ing State v. Pennington, 327 N.C. 89, 98, 393 S.E.2d 847, 853 (1990)). 

This assessment does not, however, go so far as to require the 
expert's testimony to be proven conclusively reliable or indis- 
putably valid before it can be admitted into evidence. . . . 
Therefore, once the trial court makes a preliminary determina- 
tion that the scientific or technical area underlying a qualified 
expert's opinion is sufficiently reliable (and, of course, relevant), 
any lingering questions or controversy concerning the quality of 
the expert's conclusions go to the weight of the testimony rather 
than its admissibility. 

Howerton, 358 N.C. at 460-61, 597 S.E.2d at 687-88. 

In light of the fact that defendant does not challenge Glover's 
qualification as an expert or the general relevance of extrapolation 
evidence, we need not address the second and third steps delineated 
above regarding the admissibility of expert testimony. Based on our 
discussion above, we hold that the trial court did not abuse its dis- 
cretion in allowing Glover's testimony. 

We also feel compelled to address Hughes v. Vestal, 264 N.C. 500, 
142 S.E.2d 361 (1965), the case which the concurrence relies upon for 
the broad proposition that "[olur Supreme Court has rejected average 
data as evidence to show how a specific action may have occurred or 
how an individual may have reacted or responded in an 'actual set of 
circumstances.' " However, the Hughes Court merely concluded that 
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"charts and tables of stopping distances are incompetent and inad- 
missible" because such charts constitute hearsay, lack proper foun- 
dation, and because they "furnish[] no specific standards by which 
the facts of a particular case may be evaluated." Hughes, 264 N.C. at 
505, 142 S.E.2d at 365. Further, in contrast to the case before our 
Court, Hughes did not involve the admission of expert testimony. 
Notably, however, the Hughes Court noted another case where 
"expert testimony as to the distance within which a certain truck 
could be stopped when going at a certain rate of speed was . . . admis- 
sible." Id.  at 504, 142 S.E.2d at 364. For these reasons, we find that 
Hughes is not applicable to the case before us. 

In addition, we note that N.C. Gen. Stat. § 20-138.1 governs the 
offense of impaired driving and provides that a person is guilty of the 
offense if he drives "(I) [wlhile under the influence of an impairing 
substance; or (2) [alfter having consumed sufficient alcohol that he 
has, at any relevant time after the driving, an alcohol concentration of 
0.08 or more." N.C. Gen. Stat. S 20-138.1(a) (2003). Thus, "the acts of 
driving while under the influence of an impairing substance and driv- 
ing with an alcohol concentration of [.08] are two separate, inde- 
pendent and distinct ways by which one can commit the single 
offense of driving while impaired." State v. Coker, 312 N.C. 432, 440, 
323 S.E.2d 343, 349 (1984). According to the pattern jury instructions, 
if "the evidence supports submission of the case under both alterna- 
tives . . . instructions on both alternatives should be given." 
N.C.P.1.-Crim. 270.20. The trial court specifically stated it would 
"adhere to the pattern instructions" and neither party objected. 
Subsequently, the instruction on impaired driving in this case tracked 
the language of the pattern instruction. 

Although the primary value of Glover's testimony was to establish 
that defendant's blood alcohol content was above the statutory limit 
at the time of the collision, the State was not required to establish 
that level to prove that defendant was driving while impaired (DWI). 
See State v. Sigmon, 74 N.C. App. 479,482, 328 S.E.2d 843, 846 (1985) 
(the defendant's blood alcohol content of 0.06 did not establish pre- 
sumption that the defendant was not impaired; other evidence, prin- 
cipally the opinion of a highway patrolman, sufficed to convict). In 
fact, "the State may prove DWI where the [blood alcohol content] is 
entirely unknown or less than [0.08]." State v. Harrington, 78 N.C. 
App. 39, 46, 336 S.E.2d 852, 856 (1985). "The opinion of a law enforce- 
ment officer . . . has consistently been held sufficient evidence of 
impairment, provided that it is not solely based on the odor of alco- 
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hol." State v. Mark ,  154 N.C. App. 341,346, 571 S.E.2d 867,871 (2002)) 
aff 'd,  357 N.C. 242, 580 S.E.2d 693 (2003). 

In this case, there was evidence that Trooper Davis smelled an 
odor of alcohol on defendant's person at the accident scene, that 
defendant needed assistance with walking to the patrol car, that 
defendant had difficulty writing his statement on the appropriate 
lines, that defendant had a "blank face," and that defendant did not 
perform satisfactorily on field sobriety tests administered by Trooper 
Davis. Further, Trooper Davis gave his opinion that defendant "had 
consumed a sufficient amount of alcohol to impair both his mental 
and physical faculties to such an extent that appreciable impairment 
of either or both [of] his faculties was evident." This evidence was 
sufficient for a DWI conviction regardless of Glover's testimony. 
Thus, even if the admission of Glover's testimony was error, the error 
was not prejudicial. 

[2] Defendant argues in assignment of error number ten that the trial 
court erred by publishing defendant's prior record level to the jury 
immediately before polling the jurors for their verdicts. Defendant 
argues that this error violated Rules 402 and 403 of the North Carolina 
Rules of Evidence because defendant's prior record had no relevance 
to the issue before the jury and was highly prejudicial information to 
be revealed to the jury. N.C. Gen. Stat. 5 8C-1, Rules 402, 403 (2003). 
Defendant acknowledges that he failed to object at trial and accord- 
ingly asserts that plain error review is applicable. However, the North 
Carolina Supreme Court "has previously limited application of the 
plain error doctrine to jury instructions and evidentiary matters." 
State  v. Anderson ,  355 N.C. 136, 142, 558 S.E.2d 87, 92 (2002). 
Defendant's argument fits within neither of these limited situations. 
Defendant's plain error argument therefore fails and assignment of 
error number ten is overruled. 

No error. 

Judge WYNN concurs. 

Judge TYSON concurs in the result with a separate opinion. 

TYSON, Judge concurring in result only. 

I concur in the result reached in the majority opinion to uphold 
defendant's driving while impaired conviction. I disagree with its con- 
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clusion that the trial court did not err in allowing Glover to testify 
that "defendant's" blood alcohol concentration at the time of the acci- 
dent was 0.08 using a retrograde average extrapolation rate. 

I. Average Data 

The State tendered evidence of an average alcohol elimination 
rate data to prove defendant's actual alcohol elimination rate and 
establish his blood alcohol concentration at the time of the accident. 
Unlike the defendant in State v. Catoe, defendant here specifically 
objected to Glover's qualifications and argued that his testimony 
lacked foundation. 78 N.C. App. 167, 168, 336 S.E.2d 691, 692, disc. 
rev. denied, 315 N.C. 186, 338 S.E.2d 107 (1985) (expert's qualifica- 
tions were "not contested" and "[dlefendant's objections to the con- 
tested testimony were only general."); see also State v. Davis, 142 
N.C. App. 81, 90, 542 S.E.2d 236, 241, disc. rev. denied, 353 N.C. 386, 
547 S.E.2d 818 (2001) ("Defendant did not object to [the expert's] 
qualifications."). Since we held in Catoe, "[tlhe assignment [of error] 
is not properly before this Court," the remaining discussion in the 
opinion is obiter dicta and is not binding as precedent at bar. 78 N.C. 
App. at 168, 336 S.E.2d at 692. 

The trial court admitted, over defendant's specific objection, 
Glover's testimony that "defendant's" elimination rate was 0.0165 
and also that "defendant" had a 0.08 at the time of the accident. 
Glover relied on "an average extrapolation rate," pure hearsay, 
instead of defendant's actual elimination rate to reach his conclu- 
sions. Glover failed to establish any connection or common attri- 
butes to correlate the average extrapolation rate to defendant's 
actual rate to establish relevancy. 

Recently, our Supreme Court clarified the test for admissibility of 
expert testimony: 

The most recent North Carolina case from this Court to compre- 
hensively address the admissibility of expert testimony under 
Rule 702 is State v. Goode, 341 N.C. 513, 461 S.E.2d 631 (1995), 
which set forth a three-step inquiry for evaluating the admissibil- 
ity of expert testimony: (I)  Is the expert's proffered method of 
proof sufficiently reliable as an area for expert testimony? Id. at 
527-29, 461 S.E.2d at 639-40. (2) Is the witness testifying at trial 
qualified as an expert in that area of testimony? Id. at 529, 461 
S.E.2d at 640. (3) Is the expert's testimony relevant? Id. at 529, 
461 S.E.2d at 641. 
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Howerton v. Arai Helmet, Ltd., 358 N.C. 440,458, 597 S.E.2d 674,686 
(2004) (emphasis supplied). Defendant argues Glover laid no founda- 
tion for his testimony because he failed to show any relevance in 
using the average rate data as it applied to defendant. I agree. The use 
of average elimination data, instead of defendant's actual elimination 
rate, is hearsay, irrelevant, and inadmissible under our Supreme 
Court's holdings in Goode and Howerton. 

Our Supreme Court has rejected average data as evidence to 
show how a specific action may have occurred or how an individual 
may have reacted or responded in an "actual set of circumstances." 
Hughes v. Vestal, 264 N.C. 500, 505, 142 S.E.2d 361, 365 (1965). In 
Hughes, our Supreme Court addressed the admission into evidence of 
a chart showing average stopping distances. The Court rejected the 
use of these charts at trial and held: 

A formula, in which so many components are variables and in 
which there is only one constant (rate of speed), cannot by pro- 
jection of a positive result (distance), based on speculative aver- 
ages, be of sufficient accuracy and relevancy to rise of its own 
force to the dignity of evidence in an actual set of circumstances. 
This and its hearsay character have led to its rejection as evi- 
dence in a large majority of the jurisdictions where the question 
has been directly raised. 

Id. The Court stated, "The factors involved in stopping automo- 
biles are so many and varied that a fixed formula is of slight, if 
any, value in a given case." Id. The Court reiterated that numerous 
variables affect the outcome in specific situations, including the ve- 
hicle's weight, condition of tire tread, force of brakes, and types of 
roadways. Id. 

Similarly, Glover admitted that numerous variables exist to 
determine an individual's alcohol elimination rate, including, among 
other things, a person's: (1) gender; (2) height; (3) weight; (4) age; 
(5) elapsed time since eating; (6) "recent consumption" of alcohol; 
(7) type of alcohol consumed; and (8) "a person's experience with 
alcohol." Glover testified that an individual's elimination rate "could 
be different within a given individual on different days." Glover fur- 
ther testified that "the ideal way [to know defendant's elimina- 
tion rate] would be to get multiple samples at the time of the 
event, the arrest or the crash . . . [or] do a controlled experiment 
where you . . . measured it." Glover neither identified nor correlated 
any similarities between defendant and those out of court persons 
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tested during the experiments that collectively led to the "aver- 
age" elimination rate. 

In Catoe, we recognized, "usual constraints of relevance continue 
to apply." 78 N.C. App. at 170, 336 S.E.2d at 693. Average data is 
hearsay, purely circumstantial, and irrelevant to defendant's alcohol 
elimination rate and blood alcohol concentration at the time of the 
accident. The State failed to prove the relevance of Glover's average 
data testimony. Glover had neither personal knowledge nor any foun- 
dation to testify that defendant's rate of eliminating alcohol from his 
body is 0.0165 per hour. See Howerton, 358 N.C. at 458, 597 S.E.2d at 
686. Glover's opinion that defendant's blood alcohol concentration 
was 0.08 at the time of the accident was also without foundation. 
Defendant's breathalyzer test showed 0.05, well below the "0.08 or 
more" alcohol concentration required for conviction under the 
statute. N.C. Gen. Stat. 3 20-138.1(a)(2) (2003). 

Glover failed to show how another out of court individual's or the 
average of a group of other individuals' alcohol elimination rates 
were relevant to defendant's rate on the date of the accident. The trial 
court erred in admitting this testimony. See Howerton, 358 N.C. at 
458, 597 S.E.2d at 686. Glover's use of a "conservative rate" does not 
cure the hearsay defect or establish relevancy. Glover also failed to 
lay a foundation by correlating the average rates to defendant's age, 
sex, height, weight, or any other physical characteristic to establish 
relevancy to be admitted into evidence. If Glover's testimony on aver- 
age rates was the sole basis for the jury to return a guilty verdict on 
defendant's having a blood alcohol concentration of 0.08 or more, his 
conviction must be reversed. 

11. Presentation of Issues to the Jurv 

The trial court instructed the jury pursuant to N.C. Gen. Stat. 
3 20-138.1(a) (2003) that it should convict defendant if it found 
beyond a reasonable doubt that he operated a vehicle either: "under 
the influence of an impairing substance or had consumed sufficient 
alcohol that . . . defendant had an alcohol concentration of 0.08 or 
more . . . ." The issues, however, were not submitted to the jury sepa- 
rately. Further, the jury's verdict does not reflect which prong of the 
statute they found defendant violated. As defendant failed to request 
separate instructions, object to the trial court's instructions, assign 
error to the instructions, or argue plain error, this issue is not review- 
able. Despite a clear indication in the record that the jury returned an 
unanimous verdict of either, or both, a 0.08 blood alcohol concentra- 
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tion or an appreciable impairment, defendant failed to preserve this 
error and waived his right to appellate review of the jury instructions. 
See N.C.R. App. P. 10(b)(2) (2004). Where the evidence shows defend- 
ant may have consumed a combination of alcohol and another impair- 
ing substance, the better practice is for the trial court to submit the 
issues separately to the jury to determine whether defendant oper- 
ated a vehicle: (1) "[wlhile under the influence of an impairing sub- 
stance;" or (2) "[alfter having consumed sufficient alcohol that 
[defendant] has . . . an alcohol concentration of 0.08 or more." N.C. 
Gen. Stat. 5 20-138.l(a)(l)-(2) (2003). 

111. Conclusion 

The trial court erred in admitting Glover's testimony of defend- 
ant's extrapolation rate and blood alcohol concentration based on 
irrelevant average data. Average data alone is hearsay, not relevant, 
and insufficient to prove defendant's alcohol extrapolation rate and 
blood alcohol concentration level at the time of the accident. Without 
proving the relevance of this average data as it relates to defendant's 
actual elimination rate, Glover lacked a foundation to offer this por- 
tion of his testimony. Defendant was denied his right to confront and 
cross-examine these hearsay declarations, which formed the basis for 
Glover's average data and were introduced to prove the truth of the 
matters asserted. In light of the other substantial evidence presented 
at trial and defendant's failure to object to the presentation of issues 
to the jury, this error was harmless. 

Other testimony sufficiently supports the jury's conviction 
of defendant under N.C. Gen. Stat. 5 20-138.1(a)(l) of driving 
"[wlhile under the influence of an impairing substance." See State v. 
Coker, 312 N.C. 432, 440, 323 S.E.2d 343, 349 (1984) (N.C. Gen. Stat. 
8 20-138.1 creates one offense that "may be proved by either or 
both theories."); see also State v. Mark, 154 N.C. App. 341, 346, 571 
S.E.2d 867, 871 (2002), aff 'd,  357 N.C. 242, 580 S.E.2d 693 (2003) 
("The opinion of a law enforcement officer . . . has consistently 
been held sufficient evidence of impairment. . . ."). Trooper Davis tes- 
tified that defendant smelled of alcohol, stared at him with a "blank 
face," fumbled through his papers, and needed assistance in getting 
to the patrol car. Trooper Davis also testified defendant was "sway- 
ing" during the "walk-and-turn" test, as well as during the "sway test." 
Trooper Davis found ten empty packages of Guaifenesin tablets on 
defendant. Glover testified as an expert on the combined effect of 
these tablets and alcohol. This evidence is sufficient to support 
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defendant's driving while impaired conviction under N.C. Gen. Stat. 
§ 20-138.1(a)(l). 

I concur in the result reached by the majority opinion and vote to 
sustain defendant's conviction. 

STATE O F  NORTH CAROLINA L .  WILLIE MELVIN JACKSON 

(Filed 17 August 2004) 

1. Confessions and Incriminating Statements- custodial 
interrogation-motion to suppress 

The trial court did not err in a first-degree murder, attempted 
robbery with a firearm, and conspiracy to commit robbery with a 
firearm case by denying defendant's motion to suppress his 7 
June 2001 statement made to an officer while defendant sat with 
two officers while waiting for juvenile authorities to transport 
defendant elsewhere, because: (1) the officer did not initiate any 
questioning with defendant, defendant spontaneously stated to 
the officer that he knew where the cap in the room came from 
and the officer simply responded "so do I" which is not the type 
of statement that necessarily invites a response, and defendant 
thereafter volunteered information about another robbery unre- 
lated to defendant's pending charges; (2) the circumstances did 
not warrant a conclusion that the officer should have known that 
he would elicit an incriminating response from defendant by say- 
ing "so do I;" (3) the officer may have simply asked for clarifica- 
tion for such things as who defendant meant by "we," and defend- 
ant failed to cite any cases to support the assertion that the 
officer's requests for clarification amounted to interrogation; and 
(4) although defendant's Sixth Amendments rights attached, 
defendant was not interrogated and thus his Sixth Amendment 
rights were not violated. 

2. Constitutional Law- presumption of innocence-instruc- 
tion not to form an opinion-plain error analysis 

The trial court did not deprive defendant of his constitutional 
right to the presumption of innocence and did not commit plain 
error by instructing the jury before the trial began not to form an 
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opinion regarding defendant's guilt or innocence because: (1) the 
presumption of innocence is not evidence, but instead is a way of 
describing the prosecution's duty to produce evidence of guilt 
and to convince the jury beyond a reasonable doubt; and (2) 
defendant failed to cite any cases showing that such an instruc- 
tion constituted an error. 

3. Juveniles- conspiracy to commit armed robbery-jurisdic- 
tion-absence of juvenile petition-transaction related to 
transferred felony charge 

The superior court had jurisdiction over an offense of con- 
spiracy to commit armed robbery that occurred when defendant 
was fifteen years old, even though no juvenile petition had been 
filed in district court regarding the conspiracy charge, where 
juvenile petitions alleging murder and attempted armed robbery 
were filed in district court; the district court ordered that those 
offenses be transferred to superior court; defendant was subse- 
quently indicted for first-degree murder, attempted armed rob- 
bery and conspiracy to commit armed robbery; the offense of 
conspiracy to commit armed robbery fell within the transaction 
related to the felony charge of attempted armed robbery that was 
transferred from district to superior court; and the superior court 
thus had jurisdiction over the conspiracy offense under N.C.G.S. 
5 7B-2203(~). 

4. Homicide- felony murder-attempted armed robbery 
The trial court erred by failing to arrest judgment on an 

attempted armed robbery offense where that offense served as 
the underlying felony for defendant's felony murder conviction 
because where defendant is convicted of felony murder only, the 
underlying felony constitutes an element of first-degree murder 
and merges into the murder conviction. 

5. Homicide- felony murder-short-form indictment- 
constitutionality 

The trial court did not err by entering judgment convict- 
ing defendant of first-degree murder based on an alleged in- 
sufficient indictment to allege the elements of felony murder, 
because our Supreme Court has consistently held that the short- 
form indictment is sufficient to charge a defendant with first- 
degree murder. 
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6. Constitutional Law- effective assistance of counsel-dis- 
missal without prejudice-motion for appropriate relief 

Defendant's claim of ineffective assistance of counsel is dis- 
missed without prejudice so that defendant may file a motion for 
appropriate relief before the trial court because there is inade- 
quate evidence of ineffective assistance of counsel in the record. 

Appeal by defendant from judgments dated 24 October 2002 by 
Judge Cy A. Grant in Superior Court, Northampton County. Heard in 
the Court of Appeals 4 March 2003. 

Attorney General Roy Cooper, by Assistant Attorney General 
Steven l? Bryant, for the State. 

Everett & Hite, L.L.P, by Kimberly A. Swank, for defendant- 
appellant. 

McGEE, Judge. 

Willie Melvin Jackson (defendant) was convicted on 24 October 
2002 of first degree murder, attempted robbery with a firearm, and 
conspiracy to commit robbery with a firearm. The trial court entered 
judgment and sentenced defendant to life imprisonment without 
parole for the murder conviction. The trial court further sentenced 
defendant to a minimum of 64 months and a maximum of 86 months 
in prison for the attempted robbery conviction and a minimum of 25 
months and a maximum of 39 months in prison for the conspiracy 
conviction to run consecutively. Defendant appeals. 

The State's evidence at trial tended to show that James Troutman 
(Troutman), manager of First Citizen's Bank (the bank) in Conway, 
and two women working as bank tellers, Vickie Howell (Howell) and 
Carolyn Watson (Watson), were working on the afternoon of 24 May 
2001. Howell testified that at approximately 3:25 p.m. that afternoon, 
she was waiting on a customer, Marjorie Joyner (Joyner). Howell 
heard someone yell and she saw a "young guy" who had come into the 
bank with a "black mesh type thing on his face." Howell testified that 
the young male said, "don't push the f---- button" and then she heard 
a shot. Howell discovered Watson lying on the floor and told 
Troutman that Watson had been shot. 

Joyner testified that while she was standing at Howell's teller 
window, she observed two young males enter the bank. One 
announced that he meant "business" and walked toward Watson's 
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teller window, while the second male crouched down. Joyner heard 
gunfire and then saw that Watson had fallen. 

Troutman testified that at about 3:20 or 3:25 p.m. that afternoon, 
he was working at his desk when he heard someone yell, "nobody 
touch that f- button." Troutman looked up and saw a male with a 
pistol in his hand in the bank lobby. Troutman also saw a second male 
crouched down at the corner of the teller window. The male with the 
pistol passed by Troutman's office and walked toward Watson's teller 
window. After the male passed by his office, Troutman heard a gun- 
shot. The two males fled the bank immediately after the gunshot. 
Watson died on the way to the hospital as the result of a single gun- 
shot wound just below her chin. 

Mae Woodard (Woodard) testified that she saw defendant and 
another male named Cody Hill (Hill) standing on the street corner 
outside the bank at around 3:20 p.m. that afternoon. Woodard, who 
had previously taught defendant and Hill in school, stopped to speak 
with them. Woodard then went into the bank to make a deposit, and 
when she left the bank, she observed defendant and Hill walking 
away from the bank. Shortly after arriving back at work, Woodard 
saw rescue squad vehicles and police cars outside the bank. She 
returned to the bank and heard that Watson had been shot. Woodard 
informed an officer at the scene that she had just been at the bank 
and had seen two of her former students, defendant and Hill, on the 
corner outside the bank. She gave a written statement at the Conway 
Police Department. Afterwards, Woodard was taken back to the bank 
and was asked to view a videotape from the bank's surveillance cam- 
era. Woodard identified the male with the gun as defendant and the 
other male as Hill. 

Conway Chief of Police Billy Duke (Chief Duke) testified that at 
around 7:00 p.m. that evening, FBI Agent Fernando Fernandez (Agent 
Fernandez), who was assisting with the investigation, spoke with 
Hill's father. Agent Fernandez then asked Chief Duke to check out a 
car at the Arrowhead Trailer Park belonging to Toby Gary (Gary), a 
twenty-four-year-old man from New York. Chief Duke and Deputy 
Kevin Bird (Deputy Bird) searched the unlocked car, which was 
parked at Lot 107 of the Arrowhead Trailer Park. The officers found 
two caps in the car that matched the description of the caps worn by 
the two males at the bank. On the way back to the police station, the 
officers heard over the police radio that three suspects, Gary, Hill, 
and defendant, had been detained. 
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Chief Ted Sumner (Chief Sumner) of the Gaston Police 
Department testified that he took Gary and defendant into custody 
that evening and transported them to the Conway Police Department 
with defendant in the front passenger's seat and Gary in the rear pas- 
senger area. Later that evening, the Conway Police Department asked 
Chief Sumner to check his car for a gun. Chief Sumner did so and 
found a handgun beneath the passenger's seat. Expert testimony at 
trial established that Watson was shot by the handgun found under 
the passenger's seat of Chief Sumner's patrol car. 

The State also offered evidence of three statements defendant 
made to police. In defendant's first statement, made on the evening 
of 24 May 2001, defendant stated that Gary and Hill went into the 
bank on the afternoon of 24 May 2001 while defendant waited for 
them. While Gary and Hill were in the bank, defendant went to a 
thrift store and then waited for them in the car. In his second state- 
ment that evening, defendant admitted that he shot Watson, but 
defendant claimed that the shooting was an accident. Defendant 
also made a third statement on 7 June 2001 to Detective Charles 
Barfield (Officer Barfield) of the Northampton Sheriff's Depart- 
ment. In his third statement, defendant stated that he was with Gary 
and Shawn Garris (Garris) on the evening of 23 May 2001 when a 
man was robbed by Gary and Garris. Defendant further stated 
that they had attempted to get a gun "to do a job." Defendant 
presented no evidence. 

We note at the outset that defendant has failed to present an argu- 
ment in support of assignments of error numbers two, four through 
seven, ten, fourteen, fifteen, twenty, twenty-one, twenty-three 
through twenty-six, twenty-nine, and thirty-two through thirty-five. 
Therefore, those assignments of error are deemed abandoned pur- 
suant to N.C.R. App. P. 28(b)(6). 

[I] Defendant first argues in assignments of error numbers sixteen 
through eighteen that the trial court erred in denying his motion to 
suppress his 7 June 2001 statement because it was obtained as a 
result of custodial interrogation after defendant had been formally 
charged. Accordingly, defendant asserts that he is entitled to a new 
trial because his constitutional rights under the Fifth and Sixth 
Amendments of the United States Constitution were violated. For the 
reasons stated below, we disagree. 

In a written motion dated 22 October 2002, defendant moved to 
suppress "all evidence of written or oral statements made by him" to 
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law enforcement. However, on appeal, the only statement at issue is 
the statement defendant made to Officer Barfield on 7 June 2001. We 
note that 

[olur review of a denial of a motion to suppress by the trial court 
is "limited to determining whether the trial judge's underlying 
findings of fact are supported by competent evidence, in which 
event they are conclusively binding on appeal, and whether those 
factual findings in turn support the judge's ultimate conclusions 
of law." 

State v. Barden, 356 N.C. 316, 340, 572 S.E.2d 108, 125 (2002) 
(quoting State v. Cooke, 306 N.C. 132, 134, 291 S.E.2d 618, 619 
(1982)), cert. denied, 538 U S .  1040, 155 L. Ed. 2d 1074 (2003). 
"However, the trial court's conclusions of law 'must be legally cor- 
rect, reflecting a correct application of applicable legal principles 
to the facts found.' " State v. Strobel, 164 N.C. App. 310, 313, 596 
S.E.2d 249,253 (2004) (quoting State v. Fernandez, 346 N.C. 1, 11,484 
S.E.2d 350, 357 (1997)). 

In the case before our Court, voir dire was held during trial to 
determine the admissibility of defendant's 7 June 2001 statement to 
Officer Barfield, as well as statements defendant made to other offi- 
cers. Evidence at voir dire tended to show that Officer Barfield testi- 
fied that after defendant's 7 June 2001 court appearance, Officer 
Barfield and Officer Shelton Skinner (Officer Skinner) sat with 
defendant as they waited for juvenile authorities to transport defend- 
ant elsewhere. Officer Barfield did not make any statements to 
defendant, but he described defendant as being "very talkative." 
Officer Barfield testified that when defendant saw the cap which 
had been presented into evidence, defendant "spontaneously stated, 
'I know where that cap came from.' " Officer Barfield simply re- 
sponded, "so do I." Officer Barfield further testified that defendant 
then "went on to say, 'well I can tell you some stuff that you don't 
know about.' " Officer Barfield responded, "yeah[,]" and defendant 
"proceeded at that time talking and disclosing to me of a robbery 
committed in Roanoke Rapids by him and some others." When asked 
whether he initiated any conversation with defendant at any point, 
Officer Barfield responded negatively. On cross-examination during 
voir dire, Officer Barfield stated that the only thing he would have 
asked defendant was for defendant to "be more specific about some- 
thing." Officer Barfield also specifically testified that he did not tell 
defendant he had a right not to say anything. 
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Officer Skinner testified at voir dire that he was present when 
defendant made the 7 June 2001 statement to Officer Barfield. Officer 
Skinner testified that defendant '2ust decided to talk" while they were 
waiting for defendant to be transferred. Officer Skinner stated that he 
did not ask defendant anything during this time and that Officer 
Barfield "may have asked [defendant] to specify what he was talking 
about[.]" Officer Skinner further testified that neither he nor Officer 
Barfield gave defendant any Miranda warnings. Defendant did not 
testify during voir dire concerning the motion to suppress. 

At the conclusion of voir dire, the trial court immediately found 
and concluded, among other things, that "the statement made by the 
defendant on June 7, 2001, was made freely, voluntarily and under- 
standingly." Accordingly, the trial court orally denied the motion to 
suppress and overruled defendant's objection to admission of the 
statement into evidence. 

I. Fifth Amendment 

Defendant first challenges admission of his statement to Officer 
Barfield as a violation of his rights under the Fifth Amendment of the 
U.S. Constitution. Under the interpretation of the Fifth Amendment 
under Miranda v. A1-ixona, 384 U.S. 436, 479, 16 L. Ed. 2d 694, 726 
(1966), "no evidence obtained from a defendant through custodial 
interrogation may be used against that defendant at trial, unless the 
interrogation was preceded by (1) the appropriate warnings of the 
rights to remain silent and to have an attorney present and (2) a vol- 
untary and intelligent waiver of those rights." State u. Locklear, 138 
N.C. App. 549, 551, n.2, 531 S.E.2d 853, 855, n.2, disc. review denied, 
352 N.C. 359, 544 S.E.2d 553 (2000). However, " '[tlhe Miranda warn- 
ings and waiver of counsel are required only when an individual is 
being subjected to custodial interrogation.' " State v. Kincaid, 147 
N.C. App. 94, 101, 555 S.E.2d 294, 300 (2001) (quoting State v. Clay, 
297 N.C. 555, 559, 256 S.E.2d 176, 180 (1979), ovewuled on other 
grounds by State v. McAvoy, 331 N.C. 583, 601, 417 S.E.2d 489, 500 
(1992), and by State u. Davis, 305 N.C. 400, 414-15, 290 S.E.2d 
574, 583 (1982)). 

Defendant argues that his Fifth Amendment right applies in 
the present case because his statement to Officer Barfield was the 
result of custodial interrogation. The State does not dispute that 
defendant was in custody at the time of the 7 June 2001 statement, or 
that defendant was not advised of his Miranda rights. However, 
the State argues that Officer Barfield did not interrogate defendant; 
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rather, defendant's statement was spontaneous and therefore ad- 
missible. Thus, the issue is whether the statement was the result of 
an interrogation. 

We begin our analysis by noting that "not every statement 
obtained by police from a person in custody is considered the prod- 
uct of interrogation." State v. Fisher, 158 N.C. App. 133, 142, 580 
S.E.2d 405, 413, disc. review denied, 357 N.C. 464, 586 S.E.2d 273-74 
(2003), aff'd, 358 N.C. 215, 593 S.E.2d 583 (2004). 

The term "interrogation" is not limited to express questioning by 
law enforcement officers, but also includes "any words or actions 
on the part of the police (other than those normally attendant to 
arrest and custody) that the police should know are reasonably 
likely to elicit an incriminating response from the suspect." 

State v. Golphin, 352 N.C. 364, 406, 533 S.E.2d 168, 199 (2000) (quot- 
ing Rhode Island v. Innis, 446 U.S. 291, 301, 64 L. Ed. 2d 297, 308 
(1980)), cert. denied, 532 U.S. 931, 149 L. Ed. 2d 305 (2001). We 
emphasize that the definition of interrogation extends only to words 
or actions that police officers should reasonably have known would 
elicit an incriminating response "because 'the police surely cannot be 
held accountable for the unforeseeable results of their words or 
actions[.]' " Golphin, 352 N.C. at 406, 533 S.E.2d at 199 (quoting Innis, 
446 U.S. at 301-02, 64 L. Ed. 2d at 308)). Further, 

[flactors that are relevant to the determination of whether police 
"should have known" their conduct was likely to elicit an incrim- 
inating response include: (1) "the intent of the police"; (2) 
whether the "practice is designed to elicit an incriminating 
response from the accused"; and (3) "[alny knowledge the police 
may have had concerning the unusual susceptibility of a defend- 
ant to a particular form of persuasion . . . ." 

Fisher, 158 N.C. App. at 142-43, 580 S.E.2d at 413 (quoting Innis, 446 
US. at 301-02, 11.7~8, 64 L. Ed. 2d at 308, n.7,8). 

In this case, as already stated, Officer Barfield did not initiate any 
questioning with defendant. Rather, defendant spontaneously stated 
to Officer Barfield that he knew where the cap in the room came 
from. Officer Barfield responded simply, "so do I." This is not the 
type of statement that necessarily invites a response. According to 
testimony by both Officers Barfield and Skinner, defendant then vol- 
unteered the information about another robbery unrelated to defend- 
ant's pending charges. Both officers also testified that Officer Barfield 
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may have asked for clarification on a couple of occasions as defend- 
ant talked about the unrelated robbery. 

Defendant emphasizes that when he made this statement to 
Officer Barfield, he was only fifteen years old, he was facing first 
degree murder and attempted robbery charges, and he had just left a 
probable cause hearing in district court. Defendant argues that he 
was "undoubtedly nervous and scared" and "particularly susceptible 
to any persuasion tactics." In addition, defendant alleges that he was 
"confronted with a baseball cap" while he was waiting to be trans- 
ferred. However, we do not find that these circumstances warrant a 
conclusion that Officer Barfield should have known that he would 
elicit an incriminating response from defendant by saying, "so do I." 

Furthermore, we note that defendant argues that Officer Barfield 
"expressly questioned Defendant about the details, asking him to be 
more specific." However, this assertion is not supported by the evi- 
dence in the transcript. Rather, the evidence shows that Officer 
Barfield may have simply asked for clarification for such things as 
who defendant meant by "we." Defendant has also cited no cases to 
support the assertion that Officer Barfield's requests for clarification 
amounted to interrogation, and we hold that Officer Barfield's con- 
duct did not constitute interrogation under the Fifth Amendment. 

11. Sixth Amendment 

The Sixth Amendment to the 1T.S. Constitution provides that "in 
all criminal prosecutions, the accused shall enjoy the right to . . . have 
the assistance of counsel for his defense." U.S. Const. amend. VI. "The 
Sixth Amendment right to counsel attaches only 'at or after the initi- 
ation of adversary judicial criminal proceedings-whether by way of 
formal charge, preliminary hearing, indictment, information, or 
arraignment.' "State v. Lippard, 152 N.C. App. 564, 569-70, 568 S.E.2d 
657, 661 (quoting Kirby v. Illinois, 406 U.S. 682, 689, 32 L. Ed. 2d 411, 
417 (1972)), disc. review denied and cert. denied, 356 N.C. 441, 573 
S.E.2d 159 (2002). "[Tlhe police may not interrogate a defendant 
whose Sixth Amendment right has attached unless counsel is present 
or the defendant expressly waives his right to assistance of counsel." 
State v. Warren, 348 N.C. 80,95,499 S.E.2d 431,439, cert. denied, 525 
U.S. 915, 142 L. Ed. 2d 216 (1998). 

As just stated, the Sixth Amendment protects a defendant from 
interrogation after the right has attached. In the analysis regarding 
defendant's Fifth Amendment challenge, we concluded that defend- 
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ant was not interrogated by Officer Barfield. Thus, although defend- 
ant's Sixth Amendment rights had attached, because he was not inter- 
rogated, the conclusion follows that defendant's Sixth Amendment 
rights were not violated. Accordingly, the assignments of error chal- 
lenging the trial court's denial of defendant's motion to suppress the 
7 June 2001 statement are overru1ed.l 

[2] Defendant next argues in assignment of error number thirteen 
that the trial court deprived him of his constitutional right to a 
presumption of innocence by instructing the jury not to form an 
opinion regarding defendant's guilt or innocence. We note that 
defendant failed to object or make a constitutional claim for this 
alleged error at trial. "Constitutional questions not raised and passed 
upon at trial will not be considered on appeal." State v. Call, 353 N.C. 
400, 421, 545 S.E.2d 190, 204, cert. denied, 534 U.S. 1046, 151 L. Ed. 2d 
548 (2001). 

"In criminal cases, a question which was not preserved by ob- 
jection noted at trial and which is not deemed preserved by rule 
or law without any such action, nevertheless may be made the 
basis of an assignment of error where the judicial action ques- 
tioned is specifically and distinctly contended to amount to 
plain error." N.C. R. App. P. 10(c)(4). In order to establish plain 
error, a defendant must establish that the trial court committed 
error and that absent this error, the jury would have probably 
reached a different result. 

State u. Gainey, 355 N.C. 73,93,558 S.E.2d 463,477, cert. denied, 537 
U.S. 896, 154 L. Ed. 2d 165 (2002). 

Defendant cites language from Coffin v. United States, 156 
U.S. 432, 459, 39 L. Ed. 481, 493 (1895) for the proposition that 
the presumption of innocence is an "instrument of proof created 
by the law in favor of one accused, whereby his innocence is estab- 
lished until sufficient evidence is introduced to overcome the proof 

1. However, we note that even if defendant's constitutional rights had been vio- 
lated, such error would have been harmless beyond a reasonable doubt. Under N.C. 
Gen. Stat. % 16A-1443(b) (2003), "[a] violation of the defendant's rights under the 
Constitution of the United States is prejudicial unless the appellate court finds that it 
was harmless beyond a reasonable doubt. The burden is upon the State to demonstrate, 
beyond a reasonable doubt, that the error was harmless." In this case, there was over- 
whelming evidence of defendant's guilt. He was identified on the surveillance video by 
a former teacher and the gun which resulted in the death of Watson was discovered 
after defendant had been riding in Officer Sumner's patrol car. Further, defendant's 
statement to Officer Barfield dealt with a robbery totally unrelated to the charges he 
faced at the time of the statement. 
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which the law has created." Defendant argues that the trial court's 
instruction about not forming an opinion regarding defendant's guilt 
or innocence effectively "operated to remove from the jury's consid- 
eration a portion of the 'proof created by the law,' which the jury was 
bound to consider." 

Subsequent cases have commented on the Coffin Court's view of 
the presumption of innocence being an "instrument of proof." For 
example, in Taylor v. Kentucky, the United States Supreme Court 
noted in a footnote that "the so-called 'presumption' is not evidence- 
not even an inference drawn from a fact in evidence-but instead is 
a way of describing the prosecution's duty both to produce evidence 
of guilt and to convince the jury beyond a reasonable doubt." Taylor 
v. Kentucky, 436 U.S. 478, 483-84, 11.12, 56 L. Ed. 2d 468, 474, n.12 
(1978). The Court further stated that the presumption is "better char- 
acterized as an 'assumption' that is indulged in the absence of con- 
trary evidence." Id .  

In the case before our Court, the trial court instructed the jury 
before the trial began not to "form any opinion about the guilt or inno- 
cence of the defendant." Defendant cited no cases showing that such 
an instruction constitutes an error. Thus, we hold that this instruction 
by the trial court did not amount to plain error. Accordingly, defend- 
ant's argument is overruled. 

[3] Defendant next agues in assignment of error number eight that 
the trial court lacked jurisdiction to enter judgment convicting 
defendant of conspiracy to commit robbery. Defendant asserts that 
because he was fifteen years old at the time the alleged conspiracy 
was committed, he was subject to prosecution only pursuant to the 
North Carolina Juvenile Code as codified in N.C. Gen. Stat. 5 7B-100 
et seq. (2003). Defendant argues that the trial court did not properly 
obtain jurisdiction pursuant to the Juvenile Code. 

The Juvenile Code provides that the district court "has exclu- 
sive, original jurisdiction over any case involving a juvenile who is 
alleged to be delinquent. For purposes of determining jurisdic- 
tion, the age of the juvenile at the time of the alleged offense gov- 
erns." N.C. Gen. Stat. $ 7B-1601(a) (2003). See also N.C. Gen. Stat. 
$ 7B-1501(4) (2003) (defining court as "[tlhe district court division 
of the General Court of Justice."). Further, N.C. Gen. Stat. 5 7B-2200 
(2003) provides the following as the procedure regarding transfer 
from district to superior court: 
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After notice, hearing, and a finding of probable cause the court 
may, upon motion of the prosecutor or the juvenile's attorney 
or upon its own motion, transfer jurisdiction over a juvenile to 
superior court if the juvenile was 13 years of age or older at 
the time the juvenile allegedly committed an offense that would 
be a felony if committed by an adult. If the alleged felony consti- 
tutes a Class A felony and the court finds probable cause, the 
court shall transfer the case to the superior court for trial as in 
the case of adults. 

"The superior court may obtain subject matter jurisdiction over a 
juvenile case only if it is transferred from the district court according 
to the procedure [N.C. Gen. Stat. # 7B-22001 prescribes." State v. 
Dellinger, 343 N.C. 93, 96, 468 S.E.2d 218, 220 (1996). 

In the case before this Court, two juvenile petitions, one alleging 
murder and the other alleging attempted armed robbery, were filed in 
district court. The trial court found probable cause that defendant 
committed these offenses and ordered that these offenses be trans- 
ferred to superior court. Subsequently, defendant was indicted and 
found guilty of first degree murder, attempted armed robbery, and 
conspiracy to commit armed robbery. Prior to the indictments in 
superior court, no petition had been filed in district court regarding 
the conspiracy charge. Defendant argues that the district court never 
exercised jurisdiction over defendant for this charge, and conse- 
quently, the superior court did not obtain jurisdiction over this charge 
by transfer pursuant to N.C. Gen. Stat. d 7B-2200. However, N.C. Gen. 
Stat. 5 7B-2203(c) (2003) states that when a juvenile case is trans- 
ferred to superior court, "the superior court has jurisdiction over that 
felony, any offense based on the same act or transaction or on a series 
of acts or transactions connected together or constituting parts of a 
single scheme or plan of that felony[.]" The offense of conspiracy to 
commit armed robbery fell within the transaction related to the 
felony charge of armed robbery that was transferred from district 
court to superior court. Therefore, the superior court also had juris- 
diction over the offense of conspiracy to commit armed robbery 
under N.C.G.S. 7B-2203(c). Accordingly, we affirm defendant's con- 
viction for conspiracy to commit armed robbery. 

[4] Defendant next argues in assignment of error number thirty that 
the trial court erred in failing to arrest judgment on the attempted 
armed robbery offense where that offense served as the underlying 
felony for defendant's felony murder conviction. We note that the 
State concedes the trial court erred. 
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"When a defendant is convicted of felony murder only, the under- 
lying felony constitutes an element of first-degree murder and merges 
into the murder conviction." State v. Millsaps, 356 N.C. 556, 560, 572 
S.E.2d 767, 770 (2002). "In accordance with the state and federal pro- 
hibitions against double jeopardy, our Supreme Court firmly estab- 
lished that 'a defendant may not be punished both for felony murder 
and for the underlying, "predicate" felony, even in a single prosecu- 
tion.' " State v. Coleman, 161 N.C. App. 224, 234, 587 S.E.2d 889, 896 
(2003) (quoting State v. Gardner, 315 N.C. 444, 460, 340 S.E.2d 701, 
712 (1986)). Because the underlying felony merges into the murder 
conviction, "any judgment on the underlying felony must be 
arrested." Coleman, 161 N.C. App. at 234, 587 S.E.2d at 896. 

In the case before us, defendant was convicted of first degree 
murder based on the fact that the killing occurred during an 
attempted armed robbery. Defendant was also convicted of attempted 
armed robbery. The trial court erroneously imposed sentences for 
both the murder conviction and the attempted armed robbery con- 
viction. Accordingly, judgment is arrested on defendant's convic- 
tion of attempted armed robbery. See State v. Gillis, 158 N.C. App. 
48, 58-59, 580 S.E.2d 32, 39, disc. review denied, 357 N.C. 508, 587 
S.E.2d 887 (2003); State v. Ocasio, 344 N.C. 568, 581, 476 S.E.2d 
281, 288 (1996). 

[S] Defendant next argues in assignment of error number one that 
the trial court erred in entering judgment convicting him of first 
degree murder because the indictment was insufficient to allege the 
elements of felony murder. Defendant maintains the trial court vio- 
lated his federal and state constitutional rights under U.S. Const. 
amends. V, VI, VIII, and XIV and N.C. Const. art. I, # #  18, 19, 22, 23, 
24 and 27. 

Defendant cites two cases in recognition that our Supreme Court 
has upheld the use of short-form indictments. However, defend- 
ant contends that the "cases do not address the specific issue 
presented here-whether an indictment alleging an unlawful, willful 
and felonious killing with malice aforethought provides sufficient 
notice . . . to charge a defendant with felony murder." Our Supreme 
Court "has consistently held that the 'short-form indictment is 
sufficient to charge a defendant with first-degree murder.' " Coleman, 
161 N.C. App. at 236, 587 S.E.2d at 897 (quoting Barden, 356 N.C. at 
384, 572 S.E.2d at 150). Contrary to defendant's assertion, our 
Supreme Court has addressed the very same issue. See State v. Avery, 
315 N.C. 1, 12-14, 337 S.E.2d 786, 792-93 (1985) (holding that an in- 
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dictment alleging that the defendant "unlawfully, willfully and felo- 
niously and of malice aforethought did kill and murder" the victim 
was "sufficient to charge first degree murder without specifically 
alleging premeditation and deliberation or felony murder."). 
Accordingly, defendant's argument is overruled. 

[6] Finally, defendant argues in multiple assignments of error that he 
received ineffective assistance of counsel. "To establish ineffec- 
tive assistance of counsel, defendant must satisfy a two-prong test 
which was promulgated by the United States Supreme Court in 
Strickland v. Washington, 466 U.S. 668, 687, 80 L. Ed. 2d 674, 693 
(1984)." State v. Thomas, 350 N.C. 315, 328, 514 S.E.2d 486, 495, 
ce?-t. denied, 528 U.S. 1006, 145 L. Ed. 2d 388 (1999). "[A] defend- 
ant must show that his counsel's assistance was so deficient that 
counsel was not 'functioning as the "counsel" guaranteed the defend- 
ant by the Sixth Amendment,' and that counsel's deficient perform- 
ance deprived him of a fair trial." State v. Lazuson, 159 N.C. App. 534, 
543,583 S.E.2d 354,360 (2003) (quoting Strickland, 466 U.S. at 687,80 
L. Ed. 2d at 693). 

Defendant argues that there are multiple errors that his trial 
counsel made at trial that either singularly or collectively amounted 
to ineffective assistance of counsel. He argues that trial counsel (1) 
failed to object to the first degree murder and conspiracy indict- 
ments; (2) failed to take appropriate action to preserve any record of 
the juvenile court proceedings and failed to preserve defendant's 
right to appeal the district court proceedings; (3) failed to adequately 
prepare for trial or to adequately present a defense; and (4) failed to 
present a defense that was supported by the law. 

N.C. Gen. Stat. pj 15A-1419(a)(3) (2003) "requires a defendant 
to raise on direct appeal 'those [ineffective assistance of counsel] 
claims on direct review that are apparent from the record.' " Lawson, 
159 N.C. App. at 544, 583 S.E.2d at 361 (quoting State v. Hyatt, 
355 N.C. 642, 668, 566 S.E.2d 61, 78 (2002), cert. denied, 537 US. 1133, 
154 L. Ed. 2d 823 (2003)). Pursuant to this statute, "it is likely that 
counsel will err on the side of bringing claims for ineffective assist- 
ance of counsel on direct review even when they cannot be accu- 
rately determined at such a stage." Lawson, 159 N.C. App. at 544, 583 
S.E.2d at 361. 

" '[Ineffective assistance of counsel] claims brought on direct 
review will be decided on the merits when the cold record reveals 
that no further investigation is required, i.e., claims that may be devel- 
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oped and argued without such ancillary procedures as the appoint- 
ment of investigators or an evidentiary hearing.' " State v. Daniels, 
164 N.C. App. 558, 564, 596 S.E.2d 256,259-60 (2004) (quoting State v. 
Fair, 354 N.C. 131, 166, 557 S.E.2d 500, 524 (2001), cert. denied, 535 
U.S. 1114, 153 L. Ed. 2d 162 (2002)). 

On this record, we conclude that there is inadequate evidence of 
ineffective assistance of counsel for our Court to review the issue on 
appeal. Accordingly, we dismiss defendant's ineffective assistance 
claim, without prejudice, so that defendant may file a motion for 
appropriate relief before the trial court. See Daviels, 164 N.C. App. at 
564, 596 S.E.2d at 260. 

Judgment arrested in 01 CRS 001020, the attempted armed rob- 
bery conviction. 

Judgment affirmed in 01 CRS 001019, the conspiracy to commit 
armed robbery conviction. 

Affirmed in part; dismissed in part; arrested in part. 

Judges CALABRIA and STEELMAN concur. 

STATE OF NORTH CAROLINA i. FRANKLIN hlcNEIL 

No. COA03-460 

(Filed 17 August 2004) 

1. Drugs- possession of cocaine with intent to sell and 
deliver-sufficiency of evidence 

There was sufficient evidence of defendant's possession of 
cocaine with intent to sell or deliver where an officer stopped two 
men while investigating a report of cocaine sales; the men 
appeared nervous and defendant put his hand in his pocket; when 
told to remove his hand from his pocket, defendant fled the 
scene; he was eventually captured and rocks of crack cocaine 
were found behind a chair where defendant had put his arm; an 
officer testified that defendant had admitted possession of the 
crack, although defendant denied the statement; and the crack 
was in twenty-two pieces with a total weight of 5.5 grams, indi- 
vidually wrapped, and placed in the corner of a paper bag. 
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2. Search and Seizure- guest-insufficient privacy interest 
The trial court did not err by denying a motion to suppress 

cocaine seized from a house into which defendant had fled. 
Although defendant described himself as a frequent guest at the 
residence, he did not assert a possessory or property interest and 
there was no evidence that he was legitimately on the premises at 
the time of the search. 

3. Sentencing- habitual felon-certified copies of judgment 
sheets 

There was no plain error during a habitual felon proceeding 
in the introduction of certified copies of defendant's previous 
judgment sheets. Defendant's counsel was given the opportunity 
to inspect the authenticity of the documents but offered no evi- 
dence challenging their authenticity or the veracity of the convic- 
tions. N.C.G.S. § 8C-1, Rules 901(b)(7), 902; N.C.G.S. Q 14-7.4. 

Judge ELMORE dissenting. 

Appeal by defendant from judgment entered 26 November 2002 
by Judge Orlando F. Hudson, Jr., in Durham County Superior Court. 
Heard in the Court of Appeals 26 February 2004. 

Attorney General Roy Cooper, by Special Deputy Attorney 
General Thomas J. Pitman, for the State. 

Hosford & Hosford, PL.L.C., by Sofie W Hosford, for defendant- 
appellant. 

TIMMONS-GOODSON, Judge. 

Franklin McNeil ("defendant") appeals his convictions for pos- 
session with intent to sell or deliver cocaine and attaining habitual 
felon status. For the reasons discussed herein, we hold that defend- 
ant received a trial free of prejudicial error. 

The State's evidence presented at  trial tends to show the follow- 
ing: On 31 August 2001, Durham County Police Department Officer 
J.R. Broadwell ("Officer Broadwell") was investigating a complaint 
that drug sales were occurring in front of a residence located on 1108 
Fargo Street. As Officer Broadwell approached the 1100 block of 
Fargo Street, he noticed defendant and another individual ("Keech") 
standing in front of 1108 Fargo Street. When they saw Officer 
Broadwell's police vehicle approaching, defendant and Keech quickly 
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walked away from 1108 Fargo Street. After stopping defendant and 
Keech to ask them where they lived, Officer Broadwell noticed that 
the two men were "nervous," and he decided to conduct a pat-down 
search of Keech. While performing the search of Keech, Officer 
Broadwell saw defendant put his hand into his right front pocket. 
When Officer Broadwell ordered defendant to take his hand out of his 
pocket, defendant "took off running down Fargo Street towards 
Umstead [Street] ." 

Officer Broadwell pursued defendant down Fargo Street and 
inside a residence located at the corner of Fargo Street and Umstead 
Street. Officer Broadwell continued to pursue defendant inside the 
residence and into a room in the rear of the residence. Upon reaching 
the rear room of the residence, defendant jumped and "went over the 
top of [a] chair with his arm." Officer Broadwell approached defend- 
ant and unsuccessfully attempted to pull defendant from behind the 
chair. Officer Broadwell eventually pulled defendant away from the 
chair, and he and defendant continued to struggle through "several 
rooms of the house." Officer Broadwell ultimately pulled defendant to 
the floor of the kitchen of the residence, at which time he placed 
defendant in custody. 

A short period of time later, several assisting officers arrived at 
the residence. After securing defendant, Officer Broadwell searched 
the room where he and defendant had first struggled. Behind the 
chair that defendant had previously lunged over, Officer Broadwell 
found twenty-two individually wrapped white rock substances 
Officer Broadwell believed were pieces of crack cocaine. 

Officer Broadwell then escorted defendant to his police vehicle, 
which was parked where Officer Broadwell had first encountered 
defendant and Keech. As he searched the area around the vehicle, 
Officer Broadwell found three small bags containing an off-white 
powdered substance Officer Broadwell believed was cocaine. 
According to Officer Broadwell, defendant stated "[tlhat the crack 
was his but that the bags. . . on the ground were not." Subsequent lab- 
oratory tests revealed the off-white rock substances to be crack 
cocaine and the off-white powdered substance to be baking soda. 

On 4 March 2002, defendant was indicted for possession with 
intent to sell and deliver cocaine and attaining habitual felon status1 

1 Although we note that the indictment sheet charges defendant with "posses- 
sion with intent to sell and deliver cocaine," defendant was convicted and sentenced 
for "possession w ~ t h  mtent to sell o r  deliber cocame " In order to remain consistent 
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Prior to trial, defendant moved the trial court "to suppress the 
tangible evidence seized by law enforcement officers in violation 
of his rights under the Fourth Amendment to the Constitution 
and Constitution of the State of North Carolina." The trial court 
subsequently denied the motion, and defendant was tried 21 
November 2002. 

At trial, defendant denied having made any statement to Officer 
Broadwell regarding the controlled substances Officer Broadwell 
seized during defendant's arrest. Defendant testified that he and 
Keech were walking down Fargo Street because Keech wanted to 
"retrieve something that he had left there." Defendant further 
testified that he ran after Officer Broadwell asked him to remove 
his hands from his pockets because "me and my wife had had a 
little fabrication [sic] and I didn't know if she had taken a warrant out 
on me or not." Defendant also testified that the residence he ran 
inside of was where "everybody goes to smoke this stuff that they 
have and drink." 

At the close of all the evidence, the jury found defendant guilty 
of possession with intent to sell or deliver cocaine and guilty of 
attaining habitual felon status. The trial court determined that 
defendant had a prior record level IV, and on 26 November 2002, the 
trial court sentenced defendant to 133 to 169 months incarceration. 
Defendant appeals. 

As an initial matter, we note that defendant's brief contains 
arguments supporting only four of his original five assignments of 
error. Pursuant to N.C.R. App. P. 28(b)(6) (2004)) the omitted assign- 
ment of error is deemed abandoned. Therefore, we limit our present 
review to those assignments of error properly preserved by defendant 
for appeal. 

The issues on appeal are: (I) whether the trial court erred by 
denying defendnt's motion to dismiss the charge of possession 
with intent to sell or deliver cocaine; (11) whether the trial court 
erred by denying defendant's motion to suppress the evidence seized 
during defendant's arrest; and (111) whether the trial court erred by 
allowing the State to introduce into evidence copies of defendant's 
previous judgments. 

with both the verdict sheet and the judgment and commitment sheet, we will here- 
inafter refer to the charge as "possession with intent to sell or deliver cocaine." 
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[I] Defendant first argues that the trial court erred by deny- 
ing his motion to dismiss the charge of possession with intent 
to sell or deliver cocaine. Defendant asserts that the State failed 
to offer sufficient evidence to support each element of the charge. 
We disagree. 

When ruling on a motion to dismiss, "[tlhe trial court's inquily is 
limited to a determination of 'whether there is substantial evidence of 
each essential element of the offense charged and of the defendant 
being the perpetrator of the offense.' " State v. Butler, 356 N.C. 141, 
145, 567 S.E.2d 137, 139 (2002) (quoting State v. Crazuford, 344 N.C. 
65, 73, 472 S.E.2d 920, 925 (1996)). "Substantial evidence is such rele- 
vant evidence as a reasonable mind might accept as adequate to sup- 
port a conclusion." State v. Franklin, 327 N.C. 162, 171, 393 S.E.2d 
781, 787 (1990). "(A111 of the evidence should be considered in the 
light most favorable to the State, and the State is entitled to all rea- 
sonable inferences which may be drawn from the evidence." State v. 
Davis, 130 N.C. App. 675, 679, 505 S.E.2d 138, 141 (1998). 

"The offense of possession with intent to sell or deliver has the 
following three elements: (1) possession of a substance; (2) the sub- 
stance must be a controlled substance; (3) there must be intent to sell 
or distribute the controlled substance." State v. Caw, 145 N.C. App. 
335, 341, 549 S.E.2d 897, 901 (2001); N.C. Gen. Stat. 5 90-95(a)(l) 
(2003). However, " '[iln a prosecution for possession of contraband 
materials, the prosecution is not required to prove actual physi- 
cal possession of the materials.' " State v. Matias, 354 N.C. 549, 552, 
556 S.E.2d 269, 270 (2001) (quoting State v. Perry, 316 N.C. 87,96,340 
S.E.2d 450, 456 (1986)). Instead, "[p]ossession of a controlled sub- 
stance may be either actual or constructive." State v. Hamilton, 145 
N.C. App. 152, 155, 549 S.E.2d 233, 235 (2001). As long as the 
defendant "has the intent and capability to maintain control and 
dominion over" the controlled substance, he can be found to have 
constructive possession of the substance. State v. Beauel-, 317 N.C. 
643, 648, 346 S.E.2d 476, 480 (1986). Incriminating circumstances, 
such as evidence placing the accused within close proximity to the 
controlled substance, may support a conclusion that the substance 
was in the constructive possession of the accused. See State v. 
Hamey, 281 N.C. 1, 12-13, 187 S.E.2d 706, 714 (1972). Thus, where suf- 
ficient incriminating circumstances exist, constructive possession of 
a controlled substance may be inferred even where possession of a 
premises is nonexclusive. See State v. Brown, 310 N.C. 563, 569, 313 
S.E.2d 585, 588-89 (1984). 
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In the instant case, Officer Broadwell testified that his patrol of 
Fargo Street was based upon a report that drugs were being sold in 
the area in front of 1108 Fargo Street. Officer Broadwell testified that, 
upon his arrival in the area, he noticed defendant and Keech standing 
in front of 1108 Fargo Street. Officer Broadwell further testified that, 
as his police vehicle approached the 1100 block of Fargo Street, the 
two men began to walk quickly away from the vehicle and towards 
Umstead Street. When Officer Broadwell questioned defendant and 
Keech, both men acted nervous and each looked at the other before 
answering. Officer Broadwell testified that defendant was shaking 
and put his right hand in his pocket while Officer Broadwell was con- 
ducting a pat-down search of Keech. Officer Broadwell testified that 
after he instructed defendant to remove his hands from his pockets, 
defendant fled the area and ran towards Umstead Street. 

Officer Broadwell testified that while he was chasing defendant, 
defendant was never out of his eyesight. Officer Broadwell further 
testified that while in the back room of the residence located at the 
corner of Fargo Street and Umstead Street, he noticed defendant put 
his right hand behind a chair. Officer Broadwell testified that "imme- 
diately" after securing defendant, he returned to the room where the 
chair was located and found twenty-two rocks that he believed to be 
crack cocaine. Officer Broadwell further testified that when he and 
defendant returned to Officer Broadwell's police vehicle, defendant 
admitted to possessing the crack cocaine the officer had found 
behind the chair. 

We conclude that the State presented sufficient evidence to estab- 
lish that defendant possessed the cocaine. As discussed above, upon 
a motion to dismiss, the trial court need only "decide whether there 
is substantial evidence of each element of the offense charged." Id. at 
566, 313 S.E.2d at 587. Contradictions or discrepancies in the evi- 
dence are matters left to the jury. Id .  Therefore, although at trial 
defendant denied making any statement to Officer Broadwell regard- 
ing the cocaine, the credibility of Officer Broadwell's testimony was a 
question left to the jury to decide; neither defendant's denial of the 
statement nor defendant's alternative explanation for his behavior 
warranted dismissal of the charge. State 21. Locklear, 322 N.C. 349, 
357-58, 368 S.E.2d 377, 383 (1988). 

A defendant's intent to sell or deliver a controlled substance may 
be shown by the "ordinary circumstantial evidence such as the 
amount of the controlled substance possessed and the nature of its 
packaging and labeling[.]" State v. Casey, 59 N.C. App. 99, 118, 296 
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S.E.2d 473, 484 (1982). In the instant case, the crack cocaine had a 
total weight of 5.5 grams, was individually wrapped in twenty- 
two pieces, and was placed in the corner of a paper bag. Thus, we 
conclude that the State also presented sufficient evidence to estab- 
lish that defendant intended to sell or deliver the cocaine. There- 
fore, we hold that the trial court did not err in denying defend- 
ant's motion to dismiss the charge of possession with intent to sell or 
deliver cocaine. 

[2] Defendant next argues that the trial court erred by denying his 
motion to suppress the evidence seized during his arrest. Defendant 
asserts that Officer Broadwell violated his Fourth Amendment rights 
by following him into the residence located at the corner of Fargo 
Street and Llmstead Street. We disagree. 

"The Fourth Amendment protects the right of the people to be 
secure in their persons, houses, papers, and effects, against unrea- 
sonable searches and seizures." State v. Wiley, 355 N.C. 592, 602, 565 
S.E.2d 22, 32 (2002) (citing U.S. Const. amend. IV and N.C. Const. art. 
I, Q Q  18, 19, 23), cert. denied, 537 U.S. 1117, 154 L. Ed. 2d 795 (2003). 
However, it is well established that protection under the Fourth 
Amendment only extends to those areas where an individual has 
a "legitimate expectation of privacy, which has two components: 
(I) the person must have an actual expectation of privacy, and (2) 
the person's subjective expectation must be one that society deems to 
be reasonable." Id. Thus, our courts have extended Fourth 
Amendment protection only to those persons who have a reason- 
able expectation of privacy in the premises searched. Rakas v. 
Illinois, 439 U.S. 128, 143, 58 L. Ed. 2d 387, 401 (1978), reh'g 
denied, 439 U.S. 1122, 59 L. Ed. 2d 83 (1979); State v. Jones, 299 N.C. 
298, 306, 261 S.E.2d 860, 865 (1980); Casey, 59 N.C. App. at 113, 296 
S.E.2d at 482. 

In the instant case, we are not convinced that defendant pos- 
sesses a reasonable expectation of privacy in the residence located at 
the corner of Fargo Street and Umstead Street. Although defendant 
describes himself as a "frequent guest" of the residence, there is no 
indication that defendant was legitimately on the premises at the time 
of the search. In fact, Officer Broadwell testifed at trial that he pur- 
sued defendant through a door of the residence that defendant 
"threw" open. Furthermore, defendant does not assert either a prop- 
erty or possessory interest in the premises. Thus, even when consid- 
ered in the light most favorable to defendant, "[tlhe evidence reveals 
only an earlier presence and accessibility and neither is sufficient to 
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establish the requisite 'privacy interest' in the absence of additional 
information." State v. Ford, 71 N.C. App. 748, 751, 323 S.E.2d 358, 361 
(1984) (citing State v. Taylor, 298 N.C. 405, 416, 259 S.E.2d 502, 
508-09 (1979)), disc. rezliew denied and appeal dismissed, 313 N.C. 
511, 329 S.E.2d 397 (1986). Therefore, we hold that the trial court did 
not err in denying defendant's motion to suppress the evidence seized 
as a result of defendant's arrest. 

[3] Defendant's final argument is that the trial court committed plain 
error by allowing the State to introduce into evidence copies of 
defendant's previous judgments during the habitual felon proceed- 
ings. We note that defendant neither objected to nor challenged the 
admission of the judgment sheets at trial. However, on appeal defend- 
ant asserts that the admission of the judgment sheets without proper 
authentication was plain error. Under plain error review, defendant 
has the burden of convincing this Court: "(i) that a different result 
probably would have been reached but for the error or (ii) that the 
error was so fundamental as to result in a miscarriage of justice or 
denial of a fair trial." State v. Bishop, 346 N.C. 365, 385, 488 S.E.2d 
769, 779 (1997). We conclude that defendant has not met this burden. 

N.C. Gen. Stat. Q: 8C-1, Rule 901(b)(7) (2003) provides that 
"[elvidence that a writing authorized by law to be recorded or 
filed. . . is from the public office where items of this nature are kept" 
is generally sufficient to satisfy the requirements necessary to intro- 
duce the document into evidence. However, N.C. Gen. Stat. Q: 8C-1, 
Rule 902 (2003) provides that 

Extrinsic evidence of authenticity as a condition precedent to 
admissibility is not required with respect to . . . [a] copy of an 
official record or report or entry therein, or of a document 
authorized by law to be recorded or filed and actually recorded or 
filed in a public office, including data compilations in any form, 
certified as correct by the custodian or other person authorized 
to make the certification[.] 

N.C. Gen. Stat. § 8C-1, Rule 902(4) (emphasis added). Similarly, N.C. 
Gen. Stat. 8 14-7.4 (2003) provides that 

In all cases where a person is charged under the provisions of this 
Article with being an habitual felon, the record or records of prior 
convictions of felony offenses shall be admissible in evidence, 
but only for the purpose of proving that said person has been con- 
victed of former felony offenses. A prior conviction may be 
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proved by  s t ipulat ion of the parties or  by  the original or  a cer- 
t i f ied copy of the court record of the prior conviction.  The orig- 
i n a l  or  certified copy of the court record, bearing the sawze 
n a m e  a s  that b y  which the dgfendant is charged, shall be priyna 
facie evidence that the defendant nawzed therein i s  the same  a s  
the defendant before the court ,  and shall be pr ima  facie evi-  
dence of the facts set out  therein.  

(emphasis added). 

In the instant case, during the habitual felon stage of defendant's 
trial, the State introduced into evidence three certified copies of judg- 
ment sheets from three of defendant's previous felony convictions. 
Defendant's trial counsel was given an opportunity to inspect the 
authenticity of the documents prior to their introduction into evi- 
dence. Defendant offered no evidence at trial nor on appeal to this 
Court that challenges the authenticity of the certified judgment 
sheets or the veracity of the convictions. Instead, defendant contends 
that the trial court should not have allowed the documents to be 
introduced until a witness testified to their authenticity and was 
cross-examined by defendant. However, in light of the statutes 
detailed above, we are unable to conclude that the trial court's deci- 
sion in the case was a "fundamental error" that resulted in a "miscar- 
riage of justice" or denied defendant a fair trial. Therefore, we hold 
that the trial court did not commit plain error by allowing the State to 
introduce into evidence the certified copies of defendant's prior 
felony conviction judgment sheets. 

No error. 

Judge BRYANT concurs. 

Judge ELMORE dissents. 

ELMORE, Judge, dissenting. 

I agree with the majority's decision except on the issue of the 
motion to dismiss. On that issue, I respectfully dissent. 

Defendant was forty-five years old at the time judgment was 
entered against him in this case. He worked as a handyman in his 
neighborhood, cutting grass, raking leaves, and doing odd jobs. On 31 
August 2001 defendant was cutting grass and Mr. Keech, a friend, was 
assisting him. When they finished, at around 2:30 or 3:00 in the after- 
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noon, the two men walked down the street. Defendant testified at 
trial that they went down the street because Mr. Keech wanted to 
"retrieve something that he had left there." Defendant testified that 
they were walking to 1201 Fargo Street. 

That same afternoon, Officer Broadwell was dispatched to 1108 
Fargo Street following receipt of a complaint of drug sales taking 
place in the street in front of that address. When Officer Broadwell 
arrived, he found defendant and Keech standing in the road in front 
of 1108 Fargo Street. Officer Broadwell testified that he saw no other 
people in the area. He asked the men to stop for a second, and they 
complied. He testified that both men appeared nervous. Officer 
Broadwell conducted a pat down search of Mr. Keech, at which time 
defendant shoved his hand into his right front pant pocket. Defendant 
denied on the witness stand haklng put his hand into his pocket. 
Officer Broadwell testified that he asked defendant to take his hand 
out of his pocket, at which point defendant ran down the street and 
into the house at 1201 Fargo Street. Defendant testified that he was 
afraid because he assumed his wife had called the police concerning 
a domestic incident. He also testified that he knew the residence at 
1201 Fargo Street because it was where "everybody goes to smoke 
this stuff that they have and drink. . . ." 

Officer Broadwell pursued defendant into the house and chased 
him through four rooms. In a room in the back of the house, defend- 
ant jumped over the top of a large chair. Officer Broadwell tackled 
defendant and attempted to pull him from his position on and par- 
tially behind the chair to the floor. Defendant struggled with Officer 
Broadwell, trying to get away. Officer Broadwell finally pinned 
defendant to the kitchen floor and handcuffed him. Officer Broadwell 
returned to the room with the large chair and looked behind the chair. 
He found more than twenty individually wrapped packages of crack 
cocaine totaling 5.5 grams on the floor behind the chair. 

Officer Broadwell then escorted defendant back to his patrol car. 
In the area where Officer Broadwell had searched Mr. Keech, he 
found three more small bags of an off-white substance. Officer 
Broadwell testified that defendant then spontaneously stated that the 
substance on the ground wasn't his, but that the crack cocaine was 
his. Defendant denied on the witness stand having made any state- 
ment to the officer. 

Defendant assigns error to the trial court's denial of his motion to 
dismiss the charge of possession with intent to sell and deliver 
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cocaine because, he argues, the state did not prove he constructively 
possessed the cocaine. 

The standard by which we review the trial court's ruling on a 
motion to dismiss is whether there is substantial evidence (1) of each 
essential element of the offense charged, or of a lesser offense 
included therein, and (2) of defendant's being the perpetrator of such 
offense. State 2). Scott, 356 N.C. 591, 594-97, 573 S.E.2d 866, 868-69 
(2002). If so, the motion is properly denied. If the evidence is suffi- 
cient only to raise a suspicion or conjecture as to either the commis- 
sion of the offense or the identity of the defendant as the perpetrator 
of it, the motion should be allowed. Id. In analyzing a motion to dis- 
miss, the trial court must consider the evidence in the light most 
favorable to the State. State v. Davis, 325 N.C. 693, 696, 386 S.E.2d 
187, 189 (1989). The State is given every reasonable inference to be 
drawn from the evidence. Id.  If substantial evidence exists, whether 
direct, circumstantial, or both, supporting a finding that the offense 
charged was committed by the defendant, the case must be left for 
the jury. Id.  at 696-97, 386 S.E.2d at 189. "Substantial evidence is such 
relevant evidence as a reasonable mind might accept as adequate to 
support a conclusion." State v. Brown, 310 N.C. 563, 566, 313 S.E.2d 
585, 587 (1984). 

Our Supreme Court has explained the doctrine of constructive 
possession: 

Constructive possession exists when the defendant, "while not 
having actual possession, . . . has the intent and capability to 
maintain control and dominion over" the narcotics. "Where such 
materials are found on the premises under the control of an 
accused, this fact, in and of itself, gives rise to an inference of 
knowledge and possession which may be sufficient to carry the 
case to the jury on a charge of unlawful possession." "However, 
unless the person has exclusive possession of the place where the 
narcotics are found, the State must show other incriminating cir- 
cumstances before constructive possession may be inferred." 

State v. Butler, 356 N.C. 141, 146,567 S.E.2d 137, 140 (2002) (citations 
omitted). 

Our Courts recognize constructive possession when a defend- 
ant, although not present in the location, has exclusive control of 
the location where the substance is found. However, "where posses- 
sion of the premises [by defendant] is nonexclusive, constructive 
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possession of the contraband materials may not be inferred without 
other incriminating circumstances." Brown, 310 N.C. at 569, 313 
S.E.2d at 589. 

In the Butler case, quoted above, the Supreme Court held that 
sufficient "other incriminating circumstances" existed where the 
defendant walked briskly away from officers, repeatedly looked back 
at the officers who followed him, entered a cab, bent over as if to 
place something under the driver's seat, was asked to exit the cab by 
officers, and walked away from the cab to talk with the officers. The 
defendant in Butler was in the cab for less than two minutes, and 
another passenger occupied the cab before drugs were found under 
the driver's seat in the cab several minutes later. That passenger was 
known to the cab driver. 

In cases where other incriminating circumstances do not exist 
our Courts have required further proof of a proprietary interest in the 
location where the substance is found. See State v. Hamilton, 145 
N.C. App. 152, 157, 549 S.E.2d 233, 236 (2001) ("When the evi- 
dence presented lacks incriminating circumstances showing de- 
fendant's exclusive use of the premises, maintenance of the 
premises as a residence, or some apparent proprietary interest in 
the premises or the controlled substance, our Supreme Court has 
held that the trial court should dismiss the charge of possession of 
the controlled substance"). 

Control of the location sufficient for constructive possession 
may be found in an instance where a defendant shows some propri- 
etary interest in the premises, for example if he possesses a key to the 
premises, receives mail there, or there is evidence that he resides 
there. See Brown, 310 N.C. at 569-70, 313 S.E.2d at 589 (sufficient 
control shown where defendant had on his person a key to the resi- 
dence being searched and on every occasion the police observed 
defendant prior to the date of the search defendant was at the resi- 
dence in question); State v. Allen, 279 N.C. 406, 412, 183 S.E.2d 680, 
684-85 (1971) (sufficient control shown where utilities at the resi- 
dence were in defendant's name, personal papers including an Army 
identification card bearing defendant's name were found on the 
premises and evidence that drugs belonged to defendant and were 
being sold at defendant's direction); State v. Rich, 87 N.C. App. 380, 
382, 361 S.E.2d 321, 323 (1987) (sufficient control shown where 
defendant was seen on the premises the evening before the search, 
seen cooking dinner on the premises on the night of the search, mail 
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was found on the premises addressed to the defendant and an insur- 
ance policy listing the premises in question as defendant's residence 
was also found on the premises). 

In the case at bar, the evidence, taken in the light most favorable 
to the State, did not show that defendant had a proprietary interest in 
or exclusive control over the location where the drugs were found. 
The record is silent as to who possessed the house and whether any 
other persons were present in the house at the time of the arrest. 
There was no evidence that defendant possessed a key, paid for any 
utilities there, was welcome to enter at will, spent much time there, 
or received any mail there. There was also no evidence that the house 
was free of drugs before defendant entered. 

While there was some evidence of other incriminating circum- 
stances, that evidence was not substantial. Defendant attributed his 
nervousness to a fear that there was a warrant out for his arrest con- 
cerning an unrelated matter. He ran to the house which was familiar 
to him, 1201 Fargo Street, and not to 1108 Fargo Street, the house 
which was the location of drug activity according to the tip received 
by police that morning. Defendant and Mr. Keech were in transit to 
1201 Fargo Street when the Officer arrived. He perceived them to be 
stopped in front of 1108 while they were en route. The Officer testi- 
fied that defendant made an incriminating statement, which defend- 
ant denied.2 While we recognize the inherent credibility of an officer's 
testimony, that testimony standing alone, in opposition to the defend- 
ant's evidence, with no other indication that defendant possessed the 
drugs or had any control over the premises, does not constitute sub- 
stantial evidence of constructive possession. 

I would therefore reverse the trial court's denial of the motion 
to dismiss. 

2. The issue of whether the testimony of the Officer concerning defendant's 
alleged statement to him was proper under the Rules of Evidence is not before us in 
this appeal. 
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MICHAEL BRUGGEMAh, PLAINTIFF MEDITRUST COMPANY, LLC X ~ D  MEDITRUST 
GOLF GROUP 11, INC , D E F E ~ D A \ T ~  

(Filed 17 August 2004) 

1. Appeal and Error- preservation of issues-failure to fol- 
low appellate rules 

Although intervenors in their brief move the Court of Appeals 
to dismiss defendants' appeal, motions to an appellate court may 
not be made in a brief but must be made in accordance with N.C. 
R. App. P. 37. 

2. Parties- motion to intervene-lack of jurisdiction 
The trial court erred by granting intervenors' motion to inter- 

vene and the 8 April 2003 order is vacated with the case 
remanded for further proceedings, because the trial court was 
divested of its jurisdiction to consider any motion regarding in- 
tervenors' intervention in the case while Bruggeman I1 was pend- 
ing before the Court of Appeals even though intervenors' motion 
to intervene sufficiently asserted that their claim involved ques- 
tions of fact or law common to plaintiff's claim and their motion 
met the requirements for permissive intervention pursuant to 
Rule 24(b). 

Judge TYSON concurring in part and dissenting in part. 

Appeal by defendants from order entered 8 April 2003 by Judge 
Kenneth Crow in New Hanover County Superior Court. Heard in the 
Court of Appeals 21 April 2004. 

Johnson, Lambeth & Brown, by Robert White Johnson, Esquire, 
and Anna Johnson Averitt, Esquire, for interuenors-appellees 
Newton and McGonigal. 

Ward & Smith, PA. ,  by George K. Freeman, Jr., Esquire, for 
defendants-appellants. 

TIMMONS-GOODSON, Judge. 

Meditrust Company, LLC ("MCLLC") and Meditrust Golf Group 
11, Inc., ("MGG") (collectively, "defendants") appeal the trial court's 
order granting the motion to intervene filed by Jackson Newton 
("Newton") and Mark McGonigal ("McGonigal"). For the reasons 
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discussed herein, we vacate the trial court's order and remand 
the case. 

This case is before this Court for the third time. The case involves 
efforts on the part of three real estate brokers, including one from 
North Carolina, to recover over $1,000,000 in sales commissions 
allegedly owed to them by a Delaware-headquartered property acqui- 
sition group. The facts and procedural history pertinent to the instant 
appeal are as follows: Michael Bruggeman ("Bruggeman"), Newton, 
and McGonigal (collectively, "plaintiffs") originally filed this action 
alleging a contract with Media Acquisition Company ("MAC") and 
MCLLC and asserting entitlement to a commission for locating cer- 
tain properties purchased by defendants. According to plaintiffs' 
complaint, in late 1997 or early 1998, McGonigal, a licensed real 
estate broker in New Jersey, was contacted by MAC to assist defend- 
ants in the acquisition of golf course properties. McGonigal subse- 
quently engaged Bruggeman, a licensed real estate broker in 
Maryland and Virginia, to assist him in representing defendants. 

In January 1998, Bruggeman met with Abe Grossman 
("Grossman"), President of MAC. At that time, MAC was a Florida 
corporation with offices in Florida. Grossman informed Bruggeman 
that MAC was interested in acquiring golf course properties in North 
Carolina. MAC subsequently merged with MCLLC, a Delaware corpo- 
ration with offices in Florida, and Bruggeman subsequently contacted 
Newton, a resident of and licensed real estate broker in North 
Carolina. Bruggeman, McGonigal, and Newton then "formed a joint 
venture to provide services to [defendants] in any state where any 
one of [plaintiffs] was allowed to act as a real estate broker." 

Soon after forming the joint venture, plaintiffs "brought several 
prospects to [defendants], including Carolina Golf Services and its 
executive officer, Stuart Frantz." Carolina Golf Services ("Carolina 
Golf') was a North Carolina business that, according to plaintiffs' 
complaint, owned Devils Ridge Golf Club, Kiskiack Golf Club, 
Lochmere Golf Club, Nags Head Golf Links, The Currituck Club, The 
Neuse Golf Club, and the Oak Valley Golf Club (collectively, "the 
properties"), all of which are located in North Carolina. After obtain- 
ing information for defendants regarding the properties and facilitat- 
ing and participating in meetings aimed at purchasing the properties, 
plaintiffs "assisted [defendants] in procuring certain golf course 
assets of Carolina Golf Services in the State of North Carolina at a 
price which, upon information and belief, exceeds forty million dol- 
lars." Plaintiffs claim that defendants then "excluded" plaintiffs from 
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subsequent transactions regarding the properties, and, as a result, 
plaintiffs "did not receive any commission for the services they per- 
formed." Plaintiffs allege that they are entitled to "a reasonable com- 
mission of $1,320,000, which is three percent of the total purchase 
price of $44,000,000." 

Plaintiffs subsequently amended their con~plaint to add MGG as 
a party. MGG was a Delaware corporation with offices in 
Massachusetts. According to plaintiffs, MAC acted on behalf of 
MCLLC and MGG, and either MCLLC or MGG, using the informa- 
tion provided by plaintiffs to MAC, actually purchased the properties. 

On 24 May 2002, defendants moved to dismiss plaintiffs' com- 
plaint for lack of subject matter jurisdiction and to dismiss Newton 
and McGonigal for lack of standing. In an order entered 12 September 
2002, New Hanover County Superior Court Judge W. Allen Cobb 
("Judge Cobb") refused to dismiss the case for lack of subject matter 
jurisdiction but dismissed Newton and McGonigal for lack of stand- 
ing. On 1 October 2002, Newton and McGonigal filed a Motion to 
Intervene and More Definitive Complaint, both of which requested 
that Newton and McGonigal be allowed to intervene in the matter. On 
3 October 2002, defendants moved Judge Cobb to amend the 12 
September 2002 order to be certified as a final judgment as to fewer 
than all the parties. On 10 October 2002, Judge Cobb denied defend- 
ants' motion to certify the 12 September 2002 judgment. 

Defendants appealed the denial of certification and the denial of 
the motion to dismiss for lack of subject matter jurisdiction to this 
Court. In Bruggeman v. Meditmst Co., 161 N.C. App. 347, 588 S.E.2d 
585 (2003) (unpublished) ("Bruggeman IF) ,  this Court dismissed 
defendants' appeal as interlocutory and affirmed Judge Cobb's ruling 
denying defendants' motion to certify the judgment. 

While Bruggeman II was pending on appeal, New Hanover 
County Superior Court Judge Kenneth Crow ("Judge Crow") heard 
Newton and McGonigal's motion to intervene and a motion to 
stay filed by defendants. Judge Crow took the motions under ad- 
visement and, on 10 January 2003, announced in a proposed de- 
cision that the trial court would grant Newton and McGonigal's 
motion to intervene. On 16 January 2003, defendants filed a motion 
for a fact-finding order, pursuant to N.C. Gen. Stat. 5 1A-1, Rule 52 
(2003). On the same date, defendants filed a second motion to 
stay and a motion to certify the order permitting intervention for 
immediate appeal. 
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On 24 January 2003, Newton and McGonigal filed an Intervenors' 
Complaint. On 7 February 2003, defendants filed a motion to rehear 
the motions to intervene and to stay, a motion to strike the purported 
intervenors' complaint, and a motion to stay if the intervenors' 
motion to intervene was in fact granted. On 19 February 2003, all of 
the pending motions were brought before Judge Crow. 

On 8 April 2003, based upon the allegations contained in Newton 
and McGonigal's purported intervenors' complaint, Judge Crow 
granted Newton and McGonigal's motion to intervene. Judge Crow 
stated that the order "in effect overrul[ed] or circumvent[ed]" Judge 
Cobb's previous order dismissing Newton and McGonigal for lack of 
standing. Accordingly, Judge Crow certified that the order was imme- 
diately appealable. It is from this order that defendants appeal. 

[ I ]  We note initially that, in their brief, Newton and McGonigal 
move this Court to dismiss defendants' appeal. "Motions to an ap- 
pellate court may not be made in a brief but must be made in accord- 
ance with N.C.R. App. P. 37." Horton v. New South Ins. Co., 122 
N.C. App. 265, 268, 468 S.E.2d 856, 858, disc. review denied and 
cert. denied, 343 N.C. 511, 472 S.E.2d 8 (1996). Therefore, we limit 
our present review only to those issues properly preserved by the 
parties for appeal. 

[2] The only issue on appeal is whether Judge Crow erred by grant- 
ing Newton and McGonigal's motion to intervene. Because we con- 
clude that Judge Crow erred, we vacate the 8 April 2003 order and 
remand the case for further proceedings. 

N.C. Gen. Stat. 5 1-294 (2003) provides as follows: 

When an appeal is perfected as provided by this Article it stays all 
further proceedings in the court below upon the judgment 
appealed from, or upon the matter embraced therein; but the 
court below may proceed upon any other matter included in the 
action and not affected by the judgment appealed from. 

Thus, a trial court is considered functus oJficio while an issue is 
appealed to this Court, and the trial court is generally without juris- 
diction to issue an order in the case while the appeal is pending. 
Carpenter v. Carpenter., 25 N.C. App. 307, 309, 212 S.E.2d 915, 916 
(1975). However, as discussed above, in the instant case, defendants 
appealed the following two issues to this Court on 11 October 2002: 



794 IN THE COURT OF APPEALS 

BRUGGEMAN v. MEDITRUST CO.,  LLC 

[I65 N.C. App. 790 (2004)l 

(i) Judge Cobb's denial of defendants' motion to dismiss the action 
for lack of subject matter jurisdiction; and (ii) Judge Cobb's denial of 
defendants' motion to certify as a final judgment the order dismissing 
Newton and McGonigal for lack of standing. In Bruggeman II, this 
Court dismissed as interlocutory the issue of whether Judge Cobb 
erred in denying defendants' motion to dismiss for lack of subject 
matter jurisdiction. We also affirmed Judge Cobb's decision not to 
certify as a final judgment the previous order dismissing Newton and 
McGonigal for lack of standing. Nevertheless, while Bruggeman II 
was pending before this Court, Judge Crow granted Newton and 
McGonigal's motion to intervene. In light of N.C. Gen. Stat. 5 1-294 
and the cases that interpret it, we conclude Judge Crow erred. 

We recognize that in Bruggeman II this Court dismissed as inter- 
locutory defendants' appeal of the denial of defendants' motion to 
dismiss for lack of subject matter jurisdiction, and we note that it is 
well established that where an appeal is interlocutory, the trial court 
need not stay its proceedings while an appellate court decides the 
appeal. Veaxey v. Durham, 231 N.C. 354, 357, 57 S.E.2d 375, 377 
(1950); Onslow County v. Moore, 129 N.C. App. 376, 387-88, 499 
S.E.2d 780, 788, disc. review denied, 349 N.C. 361, 525 S.E.2d 453 
(1998). However, we also recognize that in Bruggeman II, this Court 
affirmed Judge Cobb's denial of defendants' motion to certify as a 
final judgment the order dismissing Newton and McGonigal for lack 
of standing. Had this Court decided instead to reverse the trial court's 
order, the previous order dismissing Newton and McGonigal for lack 
of standing would have been certified as a final judgment against 
Newton and McGonigal's claims. N.C. Gen. Stat. 5 1A-1, Rule 54 
(2003). Such a decision certainly would have affected Newton and 
McGonigal's standing to intervene in Bruggeman's suit. Thus, while 
Bwggeman II was pending before this Court, N.C. Gen. Stat. 5 1-294 
divested any trial court of its jurisdiction to consider any motion 
regarding Newton and McGonigal's intervention in the case. 
Therefore, we hold that Judge Crow's 8 April 2003 order is vacated, 
and we remand the case to superior court. 

Defendants argue in their brief that Judge Crow's order granting 
intervention to Newton and McGonigal should be vacated because it 
"overrules" Judge Cobb's previous order dismissing Newton and 
McGonigal for lack of standing. Because we conclude that no barrier 
exists to prevent Newton and McGonigal from reasserting their 
motion to intervene on remand, and because the procedural history 
of this case strongly suggests that the issue raised by defendants may 
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be before this Court again soon, in the interest of judicial economy 
we address defendants' contention. 

It is well established that "[tlhe power of one judge of the 
Superior Court is equal to and coordinate with that of another." 
Caldwell v. Caldwell, 189 N.C. 805,809, 128 S.E. 329,332 (1925). Thus, 
"no appeal lies from one Superior Court judge to another[,] . . . one 
Superior Court judge may not correct another's errors of law[,] . . . 
and . . . one judge may not modify, overrule, or change the judgment 
of another Superior Court judge previously made in the same action." 
Calloway v. Motor Co., 281 N.C. 496, 501, 189 S.E.2d 484, 488 (1972). 
However, this Court has upheld a subsequent order issued by a dif- 
ferent judge in the same action where the subsequent order was "ren- 
dered at a different stage of the proceeding," did not involve the same 
materials as those considered by the previous judge, and did not "pre- 
sent the same question" as that raised by the previous order. 
Smithwick v. Crutchfield, 87 N.C. App. 374, 376, 361 S.E.2d 111, 113 
(1987); compare Barbour v. Little, 37 N.C. App. 686, 247 S.E.2d 252, 
disc. review denied, 295 N.C. 733, 248 S.E.2d 862 (1978) (denial of 
Rule 12(b)(6) motion to dismiss did not prevent same or different 
superior court judge from allowing subsequent motion for summary 
judgment) and Alltop u. Penney Co., 10 N.C. App. 692, 179 S.E.2d 885, 
cert. denied, 279 N.C. 348, 182 S.E.2d 580 (1971) (same), with State v. 
Neas, 278 N.C. 506, 180 S.E.2d 12 (1971) (trial judge may not grant 
motion to dismiss previously denied by another judge) and Stines u. 
Satterwhite, 58 N.C. App. 608, 294 S.E.2d 324 (1982) (same-sum- 
mary judgment). 

In the instant case, Newton and McGonigal were dismissed for 
lack of standing by Judge Cobb's order prior to Judge Crow's order 
granting their motion to intervene. Standing requires "that the plain- 
tiff have been injured or threatened by injury or have a statutory right 
to institute an action." In re Baby Boy Sceal-ce, 81 N.C. App. 531, 541, 
345 S.E.2d 404, 410, disc. review dellied, 318 N.C. 415, 349 S.E.2d 589 
(1986) (citing N.C. Gen. Stat. 5 1-57 and Sanitary District v. Lenoir, 
249 N.C. 96, 99, 105 S.E.2d 411, 413 (1958)). Thus, "[tlhe gist of stand- 
ing is whether there is a justiciable controversy being litigated 
amongst adverse parties with substantial interest affected[.]" Texfi 
Industries v. City of Fayetteuille, 44 N.C. App. 268, 269-70,261 S.E.2d 
21, 23 (1979), aff'd, 301 N.C. 1, 269 S.E.2d 142 (1980). Pernlissive 
intervention, on the other hand, only requires that "an applicant's 
claim or defense and the main action have a question of law or fact in 
common." N.C. Gen. Stat. $ 1A-1, Rule 24(b)(2) (2003). Thus, the 
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impetus behind Newton and McGonigal's motion for intervention was 
that there was a common question of law or fact being litigated in 
another action. Judge Crow's inquiry into the case regarding the mer- 
its of Newton and McGonigal's motion to intervene was therefore 
independent of Judge Cobb's previous inquiry into whether Newton 
and McGonigal had standing to sue defendants. 

Defendants maintain that the previous dismissal of Newton and 
McGonigal for lack of standing required that the subsequent motion 
for intervention be denied. However, "[wlhether a party has standing 
is merely a factor courts may consider in exercising their discretion 
to grant permissive intervention once the requirements for permis- 
sive intervention are satisfied." 59 Am. Jur. 2d Parties 5 207 (2003). In 
fact, the requirements of Rule 24(b)(2) make it "unnecessary for an 
intervenor to have a direct personal or pecuniary interest in the sub- 
ject of the litigation." Id.; Scearce, 81 N.C. App. at 541, 345 S.E.2d at 
410 ("An intervenor by permission need not show a direct personal or 
pecuniary interest in the subject of the litigation."). 

Newton and McGonigal's breach of contract claim necessitated 
proof of the same elements as those alleged in Bruggeman's claim. 
Because Newton, McGonigal, and Bruggeman operated in a joint ven- 
ture, both claims rely on proof of the same facts to establish an 
agreement with defendants. Thus, we believe that Newton and 
McGonigal's motion to intervene sufficiently asserts that their claim 
involves questions of fact or law common to Bruggeman's claim. We 
also believe that the motion meets the requirements for permissive 
intervention pursuant to Rule 24(b). However, as discussed above, 
because Judge Crow was without jurisdiction to issue an order 
regarding the motion to intervene, the motion to intervene was not 
properly before him. 

In conclusion, we hold that the trial court was divested of its 
jurisdiction to consider any motion regarding Newton and 
McGonigal's intervention in the case while Bruggeman 11 was pend- 
ing before this Court. Accordingly, Judge Crow's 8 April 2003 order is 
vacated, and the case is remanded for further proceedings. 

Vacated and remanded. 

Judge McGEE concurs. 

Judge TYSON concurs in part and dissents in part. 
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TYSON, Judge concurring in part and dissenting in part. 

I concur in the majority opinion's conclusion that the trial court's 
order must be vacated and remanded. I agree the trial court did not 
have jurisdiction to enter the order allowing Newton and McGonigal 
to intervene while an appeal was pending before this Court. I vote to 
vacate on these grounds. I dissent from the majority opinion's dicta 
on procedures on remand. A superior court judge does not possess 
jurisdiction to enter an order overruling an earlier order by another 
superior court judge on the same issue without a finding of substan- 
tial change in circumstances. 

I. Background 

Plaintiffs originally filed this action alleging a contract with 
defendants and asserting entitlement to a commission for locating 
certain properties purchased by defendants. On 24 May 2002, defend- 
ants moved to dismiss Newton and McGonigal for lack of standing 
and to dismiss for lack of subject matter jurisdiction. The trial court 
denied MCLLC's motion to dismiss for subject matter jurisdiction, but 
granted its motion to dismiss Newton and McGonigal for lack of 
standing. Defendants appealed. On appeal, plaintiffs cross-assigned 
error to the trial court's order dismissing Newton and McGonigal. In 
an unpublished opinion dated 18 November 2003, we dismissed 
defendants' appeal as interlocutory and affirmed the trial court's rul- 
ing denying their motion to certify the judgment. We did not reach 
plaintiffs' cross-assignment of error. 

While the appeal was pending in this Court, on 24 January 
2003, Newton and McGonigal filed a purported intervenors' com- 
plaint. On 8 April 2003, the trial court entered an order granting 
Newton and McGonigal's motion to intervene. The trial court ruled, 
"there has been no substantial change of circumstances" and 
expressly recognized that its order "in effect overrules or circum- 
vents Judge Cobb's Superceding Order" dismissing Newton and 
McGonigal as plaintiffs. The trial court also granted defendants' 
motion to stay further proceedings. 

11. Issues 

The issues presented are whether: (1) the trial court had jurisdic- 
tion to enter an order while an appeal was pending; and (2) the trial 
court erred in overruling a nondiscretionary order of another supe- 
rior court judge without a change of circumstances by permitting 
Newton and McGonigal to intervene after they had been dismissed for 
lack of standing. 
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111. Trial Court Jurisdiction 

A. Effect of A ~ u e a l  

The majority opinion concludes, pursuant to N.C. Gen. Stat. 
Q 1-294, defendants' appeal in Bruggeman 11 divested the trial 
court of jurisdiction to consider Newton and McGonigal's interven- 
tion. I agree. 

When an interlocutory order of the trial court is appealed, the 
trial court is not required to stay proceedings, but may disregard the 
appeal and proceed to try the action while the appeal on the inter- 
locutory matter is in the appellate court. Veazey 21. Durham, 231 N . C .  
357, 364, 57 S.E.2d 375, 383, reh'g denied,  232 N.C. 744, 59 S.E.2d 429 
(1950). Our Courts have upheld a trial on its merits while an inter- 
locutory appeal is pending. See T&T Development Co. v. Southern 
Nat. Bank of S .C. ,  125 N.C. App. 600, 481 S.E.2d 347, disc .  rev. 
denied,  346 N.C. 185, 486 S.E.2d 219 (1997). Under our statutes: 

When an appeal is perfected as provided by this Article it stays all 
further proceedings in the court below upon the judgment 
appealed from, or  upon the mat ter  embraced therein; but the 
court below m a y  proceed upon a n y  o t h w  mat ter  included i n  the 
action and not affected by the judgment appealed from. 

N.C. Gen. Stat. 1-294 (2003) (emphasis supplied). A fair reading of 
this statute together with Veazey, T&T Development, and other prece- 
dents regarding the effect of an interlocutory appeal suggests the trial 
court may proceed on other matters outside the ruling issued by the 
interlocutory judgment. The trial court, however, is stayed from rul- 
ing upon or overruling "the judgment appealed from, or upon the mat- 
ter embraced therein." N.C. Gen. Stat. # 1-294. 

Here, while the issue of Newton and McGonigal's standing was on 
appeal to this Court in Bmq.gernan 11, another superior court judge 
issued an order ruling on the same matter pending on appeal. Based 
on plaintiffs' cross-assignment of error regarding Newton and 
McGonigal's intervention in the case, the trial court was divested of 
jurisdiction and could not hear any matters relating to the issue of 
their participation as a party in the case. Plaintiffs were not precluded 
from raising the issue of standing on appeal pursuant to N.C.R. App. 
P. 10(d) (2004). The trial court was divested of jurisdiction regarding 
this matter. See N.C. Gen. Stat. 5 1-294. I concur in the majority opin- 
ion's ruling to vacate and remand for a new trial. 
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B. "Judge S h o m i n ~ "  

The majority opinion concludes, "Judge Crow's inquiry into 
the case regarding the merits of Newton and McGonigal's motion to 
intervene was therefore independent of Judge Cobb's previous 
inquiry into whether Newton and McGonigal had standing to sue 
defendants." I disagree. I agree with defendants' argument that the 
trial court erred in allowing Newton and McGonigal's motion to inter- 
vene because it expressly overruled another superior court judge's 
order dismissing them for lack of standing. No substantial change in 
circumstances had occurred since the earlier dismissal on standing 
had been entered. 

Our Supreme Court has long recognized: 

"The power of one judge of the superior court is equal to and 
coordinate with that of another." Michigan Nat'l Bank v. 
Hanner,  268 N.C. 668, 670, 151 S.E.2d 579, 580 (1966). 
Accordingly, it is well established in our jurisprudence that no 
appeal lies from one Superior Court judge to another; that one 
Superior Court judge may not correct another's errors of law; 
and that ordinarily one judge may not modify, overrule, or change 
the judgment of another Superior Court judge previously made in 
the same action. 

State v. Woolridge, 357 N.C. 544, 549,592 S.E.2d 191,194 (2003) (quot- 
ing Calloway u. Ford Motor Co., 281 N.C. 496, 501,189 S.E.2d 484,488 
(1972)); see also Global Furniture, Inc. v. Proctor, 165 N.C. App. 229, 
234-35, - S.E.2d -, --- (July 6, 2004) (No. COA03-1043). One 
judge in a concurrent court may reconsider or alter another judge's 
prior ruling "only in the limited situation where the party seeking to 
alter that prior ruling makes a sufficient showing of a substantial 
change in circumstances during the interim which presently warrants 
a different or new disposition of the matter." Woolridge, 357 N.C. at 
549, 592 S.E.2d at 194 (quoting State v. Duvall, 304 N.C. 557, 562, 284 
S.E.2d 495,499 (1981)). In Woolridge, Justice Brady noted, "Given this 
Court's intolerance for the impropriety referred to as 'judge shopping' 
and its promotion of collegiality between judges of concurrent juris- 
diction, this 'unseemly conflict [of one superior court judge overrul- 
ing another]' . . . will not be tolerated." 357 N.C. at 550, 592 S.E.2d at 
194 (internal citations and quotations omitted). 

Judge Cobb dismissed Newton and McGonigal as parties for lack 
of standing on 12 September 2002. On 1 October 2002, Newton and 
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McGonigal moved the trial court to allow them to intervene. On 8 
April 2003, Judge Crow allowed their motion. Newton and McGonigal 
argue that Judge Crow's order is distinguishable and does not over- 
rule Judge Cobb's earlier decision. Judge Crow's order, however, 
expressly acknowledged, "this Order allowing intervention in effect 
overrules or circumvents Judge Cobb's Superceding Order, entered 12 
September 2002 . . . ." In granting the motion, Judge Crow also con- 
cluded, "That between the time of the entry of Judge Cobb's 
Superceding Order, filed 12 September 2002, and the date of this 
Order, there has been n o  subs tant ia l  change of c i ~ c u m s t a n c e s . "  
(emphasis supplied). 

Under Woolridge and well-established jurisprudence, Judge Crow 
was without authority to reconsider, alter, or overrule Judge Cobb's 
earlier order without receiving evidence and making a finding to sup- 
port "a substantial change in circumstances . . . which presently war- 
rants a different or new disposition of the matter." 357 N.C. at 549-50, 
592 S.E.2d at 194. The parties should have requested a hearing before 
Judge Cobb to obtain a ruling on the motion to intervene. Judge Crow 
noted in his order that he had spoken directly with Judge Cobb 
regarding the 12 September 2002 order, which tends to show that 
Judge Cobb was available to the parties. 

One superior court judge does not have jurisdiction to enter 
an order altering or overruling another superior court judge's prior 
order without a showing and a finding that a substantial change in cir- 
cumstances had occurred. Id .  Judge Crow's order allowing Newton 
and McGonigal to intervene expressly concluded otherwise and must 
be vacated. 

IV. Conclusion 

Our Supreme Court has expressly refused to condone '3udge 
shopping." Id.  Whether or not Newton and McGonigal's motion to 
intervene has merit, Judge Cobb is the only superior court judge with 
jurisdiction to make such a ruling, absent evidence to support a find- 
ing of "a substantial change in circumstances." Id .  

The trial court erred by: (1) ruling on a matter currently on 
appeal; and (2) in doing so, overruling another superior court judge 
on the same matter. Judge Crow's order allowing Newton and 
McGonigal to intervene must be vacated for lack of jurisdiction pur- 
suant to N.C. Gen. Stat. 5 1-294 and the requirements of Woolridge. I 
concur in part and respectfully dissent in part. 



I N  THE C O U R T  O F  APPEALS 80 1 

STATE v. BRUTON 

[ I65  K.C. App. 801 (2004)l 

STATE OF NORTH CAROLINA \. MICHAEL BRUTON 

No. COA03-1169 

(Filed 17 August 2004) 

1. Homicide- instructions-malice-deadly weapon 
The instruction on malice in a first-degree murder prosecu- 

tion was not plain error where the trial court noted that the knife 
used to stab the victim was not the cause of her death and omit- 
ted references to a deadly weapon. 

2. Homicide- instructions-malice-just cause 
There was no error in a first-degree murder instruction which 

omitted "without just cause, excuse or justification" from its def- 
inition of malice. Defendant's theory at trial was that he did not 
participate in the murder, not that he killed the victim with "just 
cause, excuse, or justification." 

3. Arson- instructions-malice and intent 
There was no plain error in a first-degree arson instruction in 

which the jury was told that the State was required to show that 
defendant acted with malice, meaning that it was necessary to 
show that defendant acted intentionally. 

4. Homicide; Arson- sufficiency o f  evidence-defendant a s  
perpetrator 

The trial court did not err by denying defendant's motion to 
dismiss charges of first-degree murder and first-degree arson 
where defendant argued that there was insufficient evidence that 
he was the perpetrator but concedes that the evidence estab- 
lishes that he was present, and there was other evidence that a 
reasonable mind might accept as adequate to support a conclu- 
sion that defendant committed these crimes. 

5. Evidence- expert testimony-blood splatter 
Admission of testimony from a forensic serology expert on 

blood splatter was not an abuse of discretion. Although defend- 
ant questioned the witness's qualifications as an expert on blood 
splatter, it was reasonable to conclude that her extensive experi- 
ence with blood evidence made her better qualified than the jury 
to form an opinion as to the cause of particular bloodstains. 
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6. Indictment and Information- notice of charge-interna- 
tional treaty-no private cause of action 

A first-degree murder defendant's reliance on the Interna- 
tional Covenant on Civil and Political Rights was misplaced. 
That treaty was not self-executing and did not create a private 
cause of action. 

7. Homicide- first-degree murder-short-form indictment- 
constitutional 

The short form indictment for first-degree murder does not 
violate constitutional notice requirements. 

Appeal by defendant from judgments dated 8 November 2002 by 
Judge William Z. Wood, Jr. in Superior Court, Forsyth County. Heard 
in the Court of Appeals 26 May 2004. 

Attorney General Roy Cooper, by  Special Deputy Attorney 
General John l? Maddrey, for the State. 

Daniel Shatz for defendant-appellant. 

McGEE, Judge. 

Michael Bruton (defendant) was convicted on 7 November 2002 
of first degree murder and first degree arson. The jury convicted 
defendant of first degree murder on the basis of malice, premedita- 
tion, and deliberation, as well as under the felony murder rule. The 
trial court sentenced defendant to life imprisonment without parole 
for the first degree murder conviction, and to a minimum term of 
sixty-four months to a maximum term of eighty-six months in prison 
for first degree arson, to be served consecutively. 

The State's evidence at trial tended to show that Philomena 
Carter (Ms. Carter) died on 16 September 2000 from a lethal level of 
carbon monoxide in her blood due to smoke inhalation. Ms. Carter 
had also suffered numerous knife wounds to her head, blunt force 
trauma to both her head and chest, and defensive wounds to her 
hands. Ms. Carter's body was found in her house by the Winston- 
Salem Fire Department shortly after 2:00 p.m. on 16 September 2000. 
She was found lying on her back on the kitchen floor with a heavy 
metal chain wrapped around her left ankle. A blood-soaked garment, 
which smelled of an accelerant, was found in the kitchen. The 
Winston-Salem fire marshal1 located at least three pour patterns in 
Ms. Carter's residence, indicating points where some substance had 
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been thrown on the floor and lit in order to start the fire. It was 
the fire marshall's opinion that the fire had been set using an acceler- 
ant such as gasoline. A gasoline can was found in the utility room of 
the house. 

Johnik Duncan (Duncan) testified that on the day of the fire, 
defendant called Duncan about coming to her apartment. Defendant 
called Duncan again later that day and said he was dropping someone 
off in Walnut Cove. Defendant thereafter arrived at Duncan's apart- 
ment around 6:00 or 6:30 p.m. that day. He was driving a white Jeep 
Cherokee, which Duncan had not seen before. Duncan testified that 
defendant told her to tell anyone who asked that he had arrived at her 
apartment between 1:00 and 1:30 p.m. and that he had been driving a 
red Honda Civic. Duncan told the police later that night that defend- 
ant had arrived at her apartment that day between 1:00 and 1:30 p.m. 
She told the same story to defendant's mother. Subsequently, Duncan 
informed police that defendant had arrived at her apartment at about 
6:30 p.m. and that he had been driving a white Jeep Cherokee. 

She further testified that when defendant arrived at her apart- 
ment on September 16, he asked her to hold the keys to the Jeep 
Cherokee. Duncan later presented the keys to the police. The police 
located the Jeep Cherokee, which belonged to Ms. Carter, between 
two buildings at Duncan's apartment complex late on the evening of 
the fire. A partial print found on the passenger door of the Jeep 
Cherokee was not defendant's. 

Melvina Atwater (Atwater) testified that she discovered a blue 
nurse's bag in the dumpster near her apartment on September 16, 
between 3:00 and 5:00 p.m. Atwater found Ms. Carter's identification 
badge in the bag. A police investigator with the Winston-Salem Police 
Department responded to Atwater's location and found other items in 
the dumpster belonging to Ms. Carter. A paper shopping bag in the 
dumpster contained a blue "DKNY" t-shirt and a knife. A gas nozzle 
was found near the bag. Defendant testified that the "DKNY t-shirt 
was his. There was blood on the front and back of the "DKNY" t-shirt, 
and a DNA profile of the blood matched that of Ms. Carter. 

Officer Oather Golding (Officer Golding) with the Walnut Cove 
Police Department testified that on September 17 about 3:lti a.m., he 
observed an individual, a "Mr. Freeman," rummaging through the 
trash bin at a car wash in Walnut Grove. Mr. Freeman produced from 
the bin a pocketbook containing Ms. Carter's wallet, which contained 
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Ms. Carter's identification. Officer Golding took the pocketbook from 
Mr. Freeman and contacted the Winston-Salem Police Department. 

A search of defendant's bedroom revealed a "Pepsin t-shirt 
wrapped around a blade and handle, gray fleece cotton sweatpants, 
and a gray "Fubu" t-shirt. The sweatpants and "Fubu" t-shirt tested 
positive for residual gasoline. A latent print found on the broken knife 
blade was from defendant's right palm. The blood present on the bro- 
ken knife blade had a mixture of DNA profiles, with the predominant 
profile matching Ms. Carter's. The weaker DNA profile was consistent 
with defendant. A blood sample taken from the sweatpants contained 
a mixture of Ms. Carter's DNA profile and that of another person. The 
DNA profile obtained from the "DKNY" t-shirt found in the dumpster 
matched the DNA profile of Ms. Carter, but not defendant. 

Defendant testified that on 16 September 2000, he was dressed in 
gray sweatpants, a "Fubu" t-shirt, and the "DKNY" t-shirt. Defendant 
noted that the sweatpants seized by the police were not his. He 
arrived at Ms. Carter's home that day at 10:OO a.m. to assist her in dis- 
posing of an old mattress. According to defendant, as he and Ms. 
Carter returned from the dump, Ms. Carter mentioned that a guy was 
supposed to help her do some yard work that day, and defendant 
agreed to return to help. 

Defendant stated at trial that he ate lunch at home that day and 
then returned to Ms. Carter's residence at around 1:30 p.m. Defendant 
testified he was introduced by Ms. Carter to a tall black man with a 
beard. He noticed in the driveway a lime green truck with paint peel- 
ing off of it. The man asked to have something to drink and Ms. Carter 
invited the man and defendant to come into the house. Defendant tes- 
tified that while he was in the bathroom, he heard a thump and then 
found the unidentified man holding a knife. Ms. Carter's body was 
prone on the kitchen floor and blood was present. The man grabbed 
defendant by his "DKNY" t-shirt and then took defendant's identifica- 
tion and money. The man handed the knife to defendant and told 
defendant to place it in a paper bag, along with defendant's "DKNY" 
t-shirt. The man threatened to harm defendant's family if defendant 
did not comply. 

According to defendant, the man gave defendant the keys to the 
Jeep Cherokee and told defendant to drive home and change his 
clothes while the man followed in his truck. As defendant left Ms. 
Carter's home, he noticed flames. He further testified that he went 
home, changed his clothes, and then drove the Jeep Cherokee to the 
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Summit Square apartment complex. The man and defendant took the 
Jeep Cherokee to a car wash in Walnut Cove. As the man and defend- 
ant were returning to Winston-Salem, the man jumped out of the Jeep 
Cherokee and ran between some buildings. Defendant then drove the 
Jeep Cherokee to Duncan's apartment. Thereafter, defendant tele- 
phoned his mother and paged the police after his mother informed 
him that the police were looking for him. Defendant stated that he did 
not put any items in the dumpster at the Summit Square Apartment 
Complex and that Duncan lied when she said that she saw defendant 
drive up in the Jeep Cherokee. Defendant previously told the police 
different versions of the events of 16 September, which defendant 
later admitted were fictional, but has subsequently maintained that 
the man with the green truck committed the offense. 

[I] Defendant first argues that the trial court erred in instructing the 
jury as to the element of malice required of first degree murder and 
first degree arson. Defendant contends that the trial court's instruc- 
tion to the jury as to malice reduced the State's burden of proof as to 
malice, enabling the State to obtain a conviction without proving each 
element of the criminal offense. 

Defendant failed to object to the instructions at trial and he now 
asserts plain error. Our Supreme Court has established that plain 
error review is limited to errors originating from a trial court's jury 
instructions or a trial court's rulings on admissibility of evidence. 
State v. Golphin, 352 N.C. 364, 460, 533 S.E.2d 168, 230 (2000), cert. 
denied, 532 U.S. 931, 149 L. Ed. 2d 305 (2001), cert. denied, 358 N.C. 
157, 593 S.E.2d 84 (2004). "Under the plain error rule, defendant must 
convince this Court not only that there was error, but that absent the 
error, the jury probably would have reached a different result." State 
v. Jordan, 333 N.C. 431, 440, 426 S.E.2d 692, 697 (1993). 

First degree murder is defined as the intentional and unlawful 
killing of a human being with malice, premeditation and deliberation. 
State 21. Coplen, 138 N.C. App. 48, 59,530 S.E.2d 313,321, cert. denied, 
352 N.C. 677, 545 S.E.2d 438 (2000). 

[Mlalice, as it is ordinarily understood, means not only hatred, ill 
will, or spite, but also that condition of mind which prompts a 
person to take the life of another intentionally, without just 
cause, excuse, or justification, or to wantonly act in such a man- 
ner as to manifest depravity of mind, a heart devoid of a sense of 
social duty, and a callous disregard for human life. 
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State v. Crawford, 329 N.C. 466, 481, 406 S.E.2d 579, 587 (1991). 
Malice, in terms of hatred, ill will or spite, is generally referred to as 
express malice; whereas, implied malice originates from a condition 
of mind that prompts a person to intentionally inflict damage without 
just cause, excuse or justification. State v. Sexton, 357 N.C. 235, 237, 
581 S.E.2d 57, 58 (2003). Furthermore, it is well-established that "[tlhe 
intentional use of a deadly weapon gives rise to a presumption that 
the killing was unlawful and that it was done with malice." State v. 
Bullard, 312 N.C. 129, 160, 322 S.E.2d 370, 388 (1984); see also State 
v. Taylor, 155 N.C. App. 251, 266, 574 S.E.2d 58, 68 (2002), cert. 
denied, 357 N.C. 65, 579 S.E.2d 572 (2003). 

Noting that the knife used in the offense was not the cause of Ms. 
Carter's death, the trial court indicated that it would instruct the jury 
as to first degree murder in accordance with pattern jury instruction 
206.14, but would "take out references to a deadly weapon." The trial 
court forecasted its instruction as to first degree murder and defend- 
ant did not object to the proposed language. Pursuant to the proposed 
instruction, the trial court informed the jury as to the malice compo- 
nent of first degree murder: 

First, that the [dlefendant intentionally and with malice killed the 
victim. Malice means not only hatred, ill-will or spite, as it is ordi- 
narily-malice means not only hatred, ill-will or spite as it's ordi- 
narily understood, to be sure, that is malice, but malice also 
means that condition of mind which prompts a person to take the 
life of another intentionally. 

Defendant contends that it was incorrect for the trial court to edit 
out the portion of the instruction regarding the use of a deadly 
weapon and to omit the phrase that the killing was done "without just 
cause, excuse or justification," which is included in the pattern jury 
instruction. Defendant correctly asserts that the State must show 
either actual or implied malice on the part of defendant. However, it 
is defendant's contention that implied malice is limited to instances in 
which there is a presumption of malice based on the use of a deadly 
weapon, and because the trial court deemed the instruction as to use 
of a deadly weapon to be inapplicable, it was the State's burden to 
show actual malice. 

In Sexton, our Supreme Court noted that "malice, like intent, is a 
state of mind and as such is seldom proven with direct evidence. 
Rather, malice is ordinarily proven by circumstantial evidence from 
which it may be inferred." Sexton, 357 N.C. at 238, 581 S.E.2d at 58 
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(recognizing that the definition of malice in arson cases is the same 
as in homicide cases). In so deciding, our Supreme Court rejected the 
defendant's claim that a showing of express malice is required in 
arson cases. Id. Furthermore, in addressing the presence of malice in 
the context of a killing, our Supreme Court has stated that "[c]ircum- 
stances immediately connected with the killing by defendant, the 
viciousness and depravity of his acts and conduct attending the 
killing, are evidence of malice and properly considered." State v. 
Fleming, 296 N.C. 559, 563, 251 S.E.2d 430, 432 (1979). 

At trial, there was substantial evidence of blunt force trauma 
and knife wounds inflicted on Ms. Carter, as well as the implicit 
savagery of the heavy chain draped around her ankle. Further, the 
medical evidence indicated she was alive at the time her home was 
consumed by fire, and that her death was the result of carbon mon- 
oxide poisoning. 

Contrary to defendant's assertion, we do not view the trial court's 
instruction as creating a presumption of malice; instead, the State 
rightly bore the burden of showing malice as provided by the trial 
court's instruction. Malice could be proven by direct or circumstan- 
tial evidence. Thus, this Court finds no error in the trial court's 
instruction to the jury as to malice in terms of first degree murder. 

[2] We note that defendant also asserts that the trial court erred in 
failing to include the phrase, "without just cause, excuse or justi- 
fication" in its definition of malice. However, defendant failed to 
present further argument on the relevance of the omission beyond 
simply citing its absence as error. Furthermore, defendant's theory at 
trial was that he did not participate in the murder, not that he killed 
Ms. Carter under circumstances involving "just cause, excuse or jus- 
tification." Since defendant's strategy at trial did not concern whether 
defendant acted with "just cause, excuse or justification," we con- 
clude that the omission of that clause from the trial court's jury 
instruction was not in error. 

[3] Defendant also argues that the trial court incorrectly instructed 
the jury as to the definition of malice as an element of first degree 
arson. In instructing the jury as to first degree arson, the trial court 
stated that first degree arson was the "malicious burning" of an oc- 
cupied dwelling house and that malice meant "without just []cause 
or excuse." Moments later, the trial court instructed the jury that 
for its members to find defendant guilty of first degree arson, the 
State must prove, inter alia, that defendant "did this burning mali- 
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ciously, that is, that he intentionally and without justification or 
excuse burned this house." 

Although admitting that the State need not demonstrate actual 
ill will towards the owner of the property, defendant asserts that 
the trial court's instruction alleviated the State's burden to dem- 
onstrate that defendant acted with the intent to damage the prop- 
erty of another. 

In reviewing jury instructions for plain error, the instructions at 
issue must be viewed in their entirety. State v. Stevenson, 327 N.C. 
259, 265, 393 S.E.2d 527, 530 (1990). The trial court instructed the jury 
that the State was required to show that defendant acted with malice, 
meaning that it was necessary for the State to show he acted inten- 
tionally. Thus, we conclude that the trial court's instruction as to mal- 
ice in terms of first degree arson was not in error. 

Defendant's assignments of error numbers two and three are 
overruled. 

[4] In defendant's assignment of error number nine, he contends that 
the trial court erred by denying his motion to dismiss. We disagree. 

In considering a motion to dismiss, the trial court must view 
"all the evidence . . . in the light most favorable to the State, giving 
the State the benefit of every reasonable inference and resolving any 
contradictions in its favor." State u. Pierce, 346 N.C. 471, 491, 488 
S.E.2d 576, 588 (1997). The State is required to produce substantial 
evidence (1) of each essential element of the offense charged and (2) 
of the defendant being the perpetrator of the offense. State v. 
Robinson, 355 N.C. 320, 336, 561 S.E.2d 245, 255, cert. denied, 537 
US. 1006, 154 L. Ed. 2d 404 (2002). "Substantial evidence is such 
relevant evidence as a reasonable mind might accept as adequate 
to support a conclusion." State v. Franklin, 327 N.C. 162, 171, 393 
S.E.2d 781, 787 (1990). 

In the case before us, defendant argues that the State failed to 
present substantial evidence that he was the perpetrator of the of- 
fenses. Defendant concedes that the State's forensic and circumstan- 
tial evidence "undeniably establishes that [defendant] was present 
when Ms. Carter was killed and that he handled the knife which was 
used to cut her." In addition, the State presented evidence that 
defendant was found in possession of Ms. Carter's Jeep Cherokee, 
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that clothes recovered from his bedroom had gasoline residue, that 
his "DKNY t-shirt with Ms. Carter's blood on it was found with Ms. 
Carter's identification badge, and that the knife discovered in defend- 
ant's bedroom had a mixture consistent with Ms. Carter's and defend- 
ant's DNA. We find that this evidence is "such relevant evidence as a 
reasonable mind might accept as adequate to support a conclusion" 
that defendant committed the crimes for which he was convicted. 
Defendant's assignment of error number nine is without merit. 

[5] Defendant next argues that the trial court erred by allowing an 
expert in forensic serology to testify regarding the nature of blood 
splatter. The analysis of bloodstain pattern interpretation is appropri- 
ate for expert opinion testimony. State v. Goode, 341 N.C. 513, 530, 
461 S.E.2d 631, 641, (1995). 

State Bureau of Investigation Agent Jennifer Elwell (Agent 
Elwell), in discussing her analysis of the blood on defendant's 
"DKNY" t-shirt, detailed the difference between cast off or impact 
spatter and a transfer pattern. She noted that there was "some defi- 
nite cast off or impact spatter on the front of the shirt," as well as 
transfer. According to Agent Elwell a transfer blood pattern occurs 
when a bloody item comes in contact with a non-bloody area and cast 
off spatter is indicative of when blood begins to pool on an object and 
a force is applied to that pool of blood. 

In Goode, our Supreme Court noted that in determining whether 
a witness is qualified to testify as an expert witness, 

"[ilt is not necessary that an expert be experienced with the iden- 
tical subject matter at issue or be a specialist, licensed, or even 
engaged in a specific profession. It is enough that the expert wit- 
ness 'because of his expertise is in a better position to have an 
opinion on the subject than is the trier of fact.' " Further, "the trial 
judge is afforded wide latitude of discretion when making a deter- 
mination about the admissibility of expert testimony." 

Goode, 341 N.C. at 529, 461 S.E.2d at 640-41 (citations omitted). After 
concluding that a witness may testify as an expert, the trial court 
must further determine whether the proffered evidence is relevant. 
See N.C. Gen. Stat. $ 8C-1, Rule 401 (2003) (" 'Relevant evidence' 
means evidence having any tendency to make the existence of any 
fact that is of consequence to the determination of the action more 
probable or less probable than it would be without the evidence."). 
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Defendant does not argue Agent Elwell's testimony is not rele- 
vant. He does, however, contest her qualifications to testify as an 
expert witness as to bloodstain pattern interpretation. As a foren- 
sic serologist, Agent Elwell was trained to examine evidence for the 
presence of body fluids, such as blood, semen, and saliva. It is not 
unreasonable to conclude that, based on her extensive experience 
with blood evidence, she would be better qualified than a jury to 
form an opinion as to the cause of particular bloodstains. Thus, we 
cannot say that it was an abuse of the trial court's discretion to per- 
mit Agent Elwell's testimony. Defendant's assignment of error num- 
ber seven is overruled. 

IV. 

[6] In his final argument, defendant assigns error to the trial court's 
denial of his motion to dismiss and to its entry of judgment convict- 
ing defendant of first degree murder. Defendant contends that Article 
14(3)(a) of the International Covenant on Civil and Political Rights 
requires that a defendant be informed "promptly and in detail in a lan- 
guage which he understands of the nature and cause of the charge 
against him." 

Defendant's reliance on the International Covenant on Civil and 
Political Rights is misplaced. It is evident from the legislative history 
at the time the treaty was ratified by the United States that Article 
14(3)(a) was not to be regarded as self-executing. 138 Cong. Rec. 
S4781, at S4784 (1992) (The U.S. Senate's resolution of ratification 
includes the declaration that Articles 1 through 27 of the treaty are 
not to be self-executing). Furthermore, S. Exec. Rept., No. 102-23, 
102nd Congress, 2nd Session, 15 (1992) stipulates that the purpose of 
including in the ratification of the treaty a declaration that those por- 
tions of the treaty are not self-executing "[ils to clarify that the 
Covenant will not create a private cause of action in U.S. Courts." 
Defendant does not present any argument that the treaty created a 
private right of action. 

[7] Defendant also contends that the indictment is insufficient to 
meet the notice requirement of the Sixth Amendment and the Due 
Process Clause of the Fourteenth Amendment to the United States 
Constitution. Our Supreme Court has "consistently held that the 
short-form indictment is sufficient to charge a defendant with first- 
degree murder." State v. Barden, 356 N.C. 316, 384, 572 S.E.2d 108, 
150 (2002), cert. denied, 538 U.S. 1040, 155 L. Ed. 2d 1074 (2003); 
State v. Brazton, 352 N.C. 158, 174, 531 S.E.2d 428, 437 (2000), cert. 
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denied, 531 U.S. 1130, 148 L. Ed. 2d 797 (2001). Specifically, "the 
short-form indictment is sufficient to charge first-degree murder on 
the basis of any of the theories, including premeditation and deliber- 
ation, set forth in N.C.G.S. $ 14-17, which is referenced on the short- 
form indictment." Braxton, 352 N.C. at 174, 531 S.E.2d at 437. 
Therefore, we find defendant's assignments of error numbers four 
and five to be without merit. 

Finally, "[a]ssignments of error not set out in the appellant's brief, 
or in support of which no reason or argument is stated or authority 
cited, will be taken as abandoned." N.C.R. App. P. 28(b)(6). 
Accordingly, this Court will not consider defendant's remaining 
assignments of error. 

No error. 

Judges McCULLOUGH and ELMORE concur. 

ELIZABETH EDMONDS, EMPLOIEE-PW~TIFF L FRESENIUS MEDICAL CARE, 
EMPLOIER SELF-INSURED (RSKCO, SERLICING AGEUT), DEFEUD-ZNT 

NO. COA03-1044 

(Filed 17 August 2004) 

Workers' Compensation- medical causation-expert testi- 
mony-highest probability 

Workers' compensation testimony from a doctor was the 
result of reasoned medical analysis rather than speculation and 
supported the findings and conclusions of the Industrial 
Commission that plaintiff's kidney problems came from medica- 
tions taken for a compensable injury. Even though the doctor first 
testified that plaintiff's condition could be attributable to any one 
of four causes, he went on to systematically analyze those causes 
and determined that exposure to medications was the cause with 
the highest probability. 

Judge STEELMAN dissenting. 

Appeal by defendant from an opinion and award entered 5 May 
2003 by the North Carolina Industrial Comn~ission. Heard in the Court 
of Appeals 18 May 2004. 
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Hedrick, Eatman, Gardner & Kincheloe, L.L.I?, by Me1 J. 
Garofalo and Shannon I? Herndon, for defendant-appellant. 

CALABRIA, Judge. 

Fresenius Medical Care ("defendant") appeals from an opinion 
and award of the North Carolina Industrial Commission (the 
"Commission"), awarding Elizabeth Edmonds ("plaintiff") workers' 
compensation benefits for a work-related injury that occurred on 6 
February 1998. We affirm. 

Plaintiff, formerly a director of nursing for defendant, sustained a 
compensable back injury when she tried to prevent a file cart from 
overturning. In order to treat plaintiff's injury, plaintiff underwent 
various surgical procedures and was placed on numerous medica- 
tions, including morphine administered through a surgically-placed 
internal pump and oral non-steroidal anti-inflammatory drugs ("non- 
steroidals"). Plaintiff was evaluated as having a twenty-five percent 
permanent partial disability rating to her back and as being capable 
of light duty work. Nonetheless, because of continuing pain and the 
morphine pump, plaintiff was unable to operate a motor vehicle to 
travel to and from work. 

Further evidence presented to the Commission showed that 
plaintiff was diagnosed as an insulin-dependent Type I diabetic in 
1978. In addition to her diabetes, plaintiff is also hypertensive. 
Creatinine levels in plaintiff's urine jumped from a normal level 
of .7 in December of 1997 prior to the compensable injury to an 
abnormally high level of 1.2 in October 2001 after treatment of her 
compensable injury with the non-steroidals. Dr. W. Patrick Burgess 
("Dr. Burgess"), an internist and nephrologist, explained that the 
increasing creatinine levels in plaintiff's urine indicated reduced 
renal function. 

Plaintiff filed for workers' compensation benefits for back and 
urological injuries due to the accident on 6 February 1998. Although 
defendant initially admitted plaintiff's right to compensation, on 22 
May 2001, defendants requested a hearing on whether termination of 
benefits was proper on the grounds that suitable employment had 
been found for plaintiff. In plaintiff's response, plaintiff requested a 
"determination if [plaintiff's] diabetes, urological and other condi- 
tions have been caused or aggravated by the injury at work and treat- 
ment, and whether defendants are responsible." 
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In an opinion and award filed 23 August 2002, the deputy corn- 
missioner concluded defendant failed to prove plaintiff unjustifiably 
refused suitable employment and plaintiff failed to prove the non- 
steroidals taken during treatment of her compensable back injury 
worsened her kidney problems or was the cause of any decrease in 
her renal function. Both parties appealed, and in an order filed 5 May 
2003, the Commission affirmed the deputy commissioner's conclu- 
sion regarding whether plaintiff unjustifiably refused suitable 
employment. However, the Commission went on to conclude, based 
in part on the deposition testimony of Dr. Burgess, that plaintiff had 
"proved by the greater weight of the evidence that the non-steroidal 
medications taken by plaintiff because of her compensable back 
injury worsened or exacerbated her pre-existing kidney problems." 
Defendant appeals. 

On appeal, defendant asserts the Commission erred in concluding 
plaintiff's pre-existing kidney problems were worsened or exacer- 
bated by the non-steroidals taken as part of her treatment for the 
compensable back injury. Specifically, defendant contends the 
Commission's reliance on Dr. Burgess' deposition testimony is mis- 
placed for a number of reasons, including (1) that his opinion regard- 
ing medical causation failed to rise to the level of a reasonable degree 
of medical certainty, was hypothetical and based on assumptions 
regarding dosage and timing of the non-steroidals and (2) that there 
were other possible sources other than the non-steroidals that could 
have caused plaintiff's kidney problems. In short, defendant argues 
Dr. Burgess' testimony amounted to nothing more than mere specula- 
tion which was not sufficiently reliable to rise to the level of compe- 
tent evidence upon which the Commission's finding of fact, that the 
non-steroidals taken by plaintiff worsened her kidney problems, 
could be predicated. 

In reviewing the Commission's opinion and award, this Court is 
limited to determining "(1) whether the Commission's findings of fact 
are supported by any competent evidence in the record; and (2) 
whether the Commission's findings justify its conclusions of law." 
Goff v. Foster Forbes Glass Div., 140 N.C. App. 130, 132-33, 535 S.E.2d 
602, 604 (2000). " '[Tlhe findings of fact of the Industrial Commission 
are conclusive on appeal when supported by competent evidence, 
even though there be evidence that would support findings to the con- 
trary.' " Adams v. AVX Corp., 349 N.C. 676, 681, 509 S.E.2d 41 1, 414 
(1998) (quoting Jones v. Myrtle Desk Co., 264 N.C. 401, 402, 141 
S.E.2d 632, 633 (1965)). 
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The employee bears the burden of establishing that his worker's 
compensation claim is compensable. Holley v. ACTS, Inc., 357 N.C. 
228, 231, 581 S.E.2d 750, 752 (2003). Where there exists a reasonable 
relationship between the injury and the employment, the injury is 
compensable as work-related. Id. "[Tlhe [employee] must prove that 
the accident was a causal factor [of the injury] by a 'preponderance 
of the evidence[.]' " Id., 357 N.C. at 232, 581 S.E.2d at 752 (quoting 
Ballenger v. ITT Grinnell Indus. Piping, Inc., 320 N.C. 155, 158-59, 
357 S.E.2d 683, 685 (1987)). The competency of expert opinion testi- 
mony for determinations of causation in complicated medical ques- 
tions (or those questions above the layman's ordinary experience and 
knowledge) turns on whether the opinion is based on mere specula- 
tion or conjecture. Young v. Hickory Bus. Furn., 353 N.C. 227, 230, 
538 S.E.2d 912, 915 (2000). If the opinion is based on mere specula- 
tion or conjecture, it is not sufficiently reliable to constitute compe- 
tent evidence. Id. Thus, in Holley, our Supreme Court explained that 
such expert opinion testimony must " 'take the case out of the realm 
of conjecture and remote possibility' " in order to constitute " 'suffi- 
cient competent evidence tending to show a proximate causal rela- 
tion' " between the injury and the work-related accident. Holley, 357 
N.C. at 232, 581 S.E.2d at 753 (quoting Gilmore v. Hoke Cty. Bd. of 
Educ., 222 N.C. 358, 365, 23 S.E.2d 292, 296 (1942)). Where the 
expert's opinion is that there "could" or "might" be a causal relation- 
ship, it is admissible if helpful for purposes of showing medical cau- 
sation; however, it is not sufficiently reliable to constitute competent 
evidence of medical causation, especially if additional evidence sug- 
gests such testimony was merely a guess. Id., 357 N.C. at 233, 581 
S.E.2d at 753. 

In the instant case, the Commission found, in relevant part, as 
follows: 

Given the evidence of record that renal failure can occur in 
individuals with a short exposure history to non-steroidal anti- 
inflamatories, and Dr. Burgess's testimony indicating a pos- 
sible link between plaintiff's worsening renal condition and her 
use of non-steroidal anti-inflamatories, the Full Commission finds 
that plaintiff's use of such medication to treat her back injury 
more likely than not worsened or exacerbated her pre-existing 
kidney problems. 

The Commission went on to conclude plaintiff proved by the 
greater weight of the evidence that the exposure to non-steroidals 
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was the medical cause of her deteriorated renal function and 
awarded compensation. 

Dr. Burgess testified that plaintiff's renal insufficiency could pos- 
sibly be attributable to any one of four causes: (I) diabetes, (2) hyper- 
tension, (3) exposure to non-steroidals, and (4) a combination of the 
preceding three possibilities. Dr. Burgess defined "possible" as some- 
thing that was "not out of the realm of being something we see hap- 
pening." He also gave conflicting testimony regarding his familiarity 
with the timing and dosage of the non-steroidal treatment adminis- 
tered to plaintiff. Standing alone, such testimony clearly lacks suffi- 
cient reliability to constitute competent evidence of medical causa- 
tion under Holley. 

Nonetheless, later in his testimony, Dr. Burgess clarified his 
earlier testimony regarding the possibilities of medical causation 
as follows: 

One of [hypertension, diabetes, the exposure to the non- 
steroidals, or some combination] is the most likely. . . . 
What's against the hypertension is, the length of time of hyper- 
tension hasn't really been long enough to be hypertension. What's 
against the diabetes is, the findings of a fairly normal sized or 
even small kidney and little or no protein in the urine are both 
indicators that she does not-it is probably not diabetic 
nephrosclerosis. Now, she has in her history had a period of time 
when she had protein in her urine, but my explanation for that is, 
both of those times when she was told she had protein in her 
urine, her diabetes was out of control, and diabetes out of control 
does induce proteinuria or protein in the urine. So I think she had 
protein in her urine a couple times, but those were both related 
to episodes of high sugar. . . . I think [the exposure to the drugs 
is] the highest probability. 

Moreover, Dr. Burgess testified that renal involvement resulting from 
"chronic medical illness[es]," such as hypertension or diabetes, 
would result in creatinine levels that 

would probably continue changing . . . . The fact that they took 
a step change is probability wise more in favor of an acute 
injury; that now the drug has been removed, the injury has 
been-whatever the injury was, it's there, and it's no longer- 
the insult is gone, so she's staying the same. That's the more 
likely explanation. 
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Finally, Dr. Burgess reiterated that a change in creatinine levels due 
to exposure to the non-steroidals 

would occur during [the period of time when she was taking the 
non-steroidals] and when the drug is removed, then there would 
be possibility of a little improvement and then stabilization. If it 
was diabetes [or hypertension] . . . I would expect. . . just  a slow 
progression . . . . That's just the way they tend to react. It's a sys- 
temic disease that's a part of her. If, on the other hand, it's some- 
thing external to her like an injury, then I would expect there 
would be a step change and then stabilization, which is sort of 
how she's acting. 

Thus, while Dr. Burgess' testimony is not ideally conclusive, it is clear 
that Dr. Burgess specifically itemized the possible causes of plaintiff's 
renal insufficiency, systematically analyzed those causes, and finally 
determined exposure to the non-steroidals was the cause that had the 
"highest probability." 

Dr. Burgess similarly clarified his testimony regarding his famil- 
iarity with the details of plaintiff's exposure to the non-steroidals. Dr. 
Burgess stated that, when he first saw plaintiff, he had not researched 
her exposure to the non-steroidal treatment and did not "have the 
details or how many months or years [plaintiff had taken the non- 
steroidals.]" Nonetheless, Dr. Burgess was able to expressly affirm 
that plaintiff "took the medication over a long enough period of time" 
based upon the information with which he had been provided. He fur- 
ther testified that if plaintiff "came back and told [him] it was only for 
a week, I would have trouble making that association [between the 
period of exposure to the non-steroidal and the reduced renal func- 
tion]. But if it had been months or years, then that's another issue." 

Thus, while Dr. Burgess indicated an inability to state with a rea- 
sonable degree of medical certainty that the non-steroidals were the 
cause of plaintiff's renal insufficiency, it does not necessarily follow 
that his testimony was not competent evidence of medical causation. 
The Commission's reliance on expert testimony regarding medical 
causation in workers' compensation awards does not, as defendant 
seems to argue, rise or fall on a doctor's use of the term "reasonable 
degree of medical certainty." Rather, under Holley, "could" or "might" 
testimony, standing alone, is insufficient to show medical causation, 
especially where there exists additional evidence tending to show the 
expert's testimony is merely speculation or conjecture. However, in 
the instant case, the expert testimony consisted of more than "could" 
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or "might" testimony, and additional evidence tended to show that Dr. 
Burgess' testimony was the product of a reasoned medical analysis as 
opposed to mere speculation. Accordingly, Dr. Burgess' testimony 
constituted competent evidence supporting the findings of fact by the 
Commission, which, in turn, supported the conclusion of law that 
plaintiff proved "by the greater weight of the evidence that the non- 
steroidal medications taken by plaintiff because of her compensable 
back injury worsened or exacerbated her pre-existing kidney prob- 
lems." Defendant's assignments of error are overruled. 

Affirmed 

Judge WYNN concurs. 

Judge STEELMAN dissents. 

STEELMAN, Judge dissenting. 

I must respectfully dissent from the majority opinion based upon 
the holdings of our Supreme Court in Holley v. ACTS, Inc., 357 N.C. 
228,581 S.E.2d 750 (2003), and Young u. Hickory Bus. Furn., 353 N.C. 
227, 538 S.E.2d 912 (2000). 

In reviewing findings of fact of the Industrial Commission (the 
"Commission"), our standard of review is to determine whether those 
findings are supported by competent evidence. Faison v. Allen 
Canning Co., 163 N.C. App. 755, 751,594 S.E.2d 446,448 (2004). If so, 
then they are binding on appeal, even though there was evidence to 
support contrary findings. McRae v. Toastmaster, 158 N.C. 70, 75, 579 
S.E.2d 913, 916 (2004). It is not the role of the appellate courts to sift 
through the evidence and find facts that are different from those actu- 
ally found by the Commission. 

In this case, Dr. Burgess's testimony on medical causation was 
conflicting. The Industrial Commission made the following findings 
of fact causally connecting plaintiff's treatment with non-steroidal 
anti-inflammatory drugs to her renal failure: 

19. Dr. Burgess testified that plaintiff's exposure to the non- 
steroidal anti-inflammatory drugs, "possibly" or "could or might" 
have worsened plaintiff's kidney function. Dr. Burgess could not 
say that it was probable; he could only say that it was possible. He 
stated he could not give an opinion, to a reasonable degree of 
medical certainty, without knowing all the information surround- 
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ing the drugs. Dr. Burgess testified that plaintiff's kidney disease 
could be attributed to a number of factors, including diabetes, 
hypertension, a drug source injury, or a blunt trauma injury. 
Finally, Dr. Burgess testified that because plaintiff had both dia- 
betes and hypertension, she is more likely to need dialysis. 

20. Given the evidence of record that renal failure can occur in 
individuals with a short exposure history to non-steroidal anti- 
inflamatories, and Dr. Burgess's testimony indicating a pos- 
sible link between plaintiff's worsening renal condition and her 
use of non-steroidal anti-inflamatories, the Full Commission finds 
that plaintiff's use of such medication to treat her back injury 
more likely than not worsened or exacerbated her pre-existing 
kidney problems. 

Based upon these findings, the Commission concluded that plaintiff 
showed, by the greater weight of the evidence, that the non-steroidal 
medications taken to treat her compensable back injury exacerbated 
her pre-existing kidney problems. 

In Holley our Supreme Court stated: 

Although expert testimony as to the possible cause of a medical 
condition is admissible if helpful to the jury, it is insufficient to 
prove causation, particularly "when there is additional evidence 
or testimony showing the expert's opinion to be a guess or mere 
speculation." 

Holley, 357 at 233, 581 S.E.2d at 753 (internal citations omitted). 

In this case, the only medical testimony linking the administra- 
tion of non-steroidal anti-inflammatory drugs to  plaintiff's reduced 
renal function was that of Dr. Burgess. As found by the Commission, 
his testimony was only that the drugs "possibly" or "could or might" 
have caused plaintiff's renal problems. Further, the Commission 
found that Dr. Burgess could not give an opinion to a reasonable 
degree of medical certainty on causation. This testimony does not 
rise above a guess or mere speculation and does not meet the require- 
ments set forth in Holley. Id .  

Clearly, the Commission recognized the weakness of Dr. 
Burgess's testimony and attempted in finding of fact twenty to 
buttress his opinion with testimony of other witnesses that a short 
exposure to non-steroidal anti-inflamatories can result in renal fail- 
ure. The Commission thus attempted to link together the testimony 
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of several expert witnesses and render its own medical opinion that 
the medications "more likely than not worsened or exacerbated her 
pre-existing kidney problems." Further, Dr. Burgess also testified that 
a short exposure to non-steroidal anti-inflamatories can result in 
renal failure yet he did not reach the same conclusion as the 
Commission. It is not the role of the Commission to render expert 
opinions. In cases involving complex medical questions, only an 
expert can give opinion evidence as to the cause of an injury. Holley, 
357 at 232, 581 S.E.2d at 753. 

I would hold that plaintiff has failed to prove that her loss of renal 
function was causally related to the administration of non-steroidal 
anti-inflamatories. Without that causal link, the kidney injuries did 
not arise out of a compensable injury and she is not entitled to com- 
pensation for those injuries under Chapter 97. 

C.D. HARMAN, PLAINTIFF \. WILLIAM I. BELK, DEFENDANT 

No. COA02-1470 

(Filed 17 August 2004) 

Libel and Slander- deposition testimony-absolute privilege 
The trial court did not err by reserving its decision on defend- 

ant's motion for a directed verdict in a slander case based on 
deposition testimony and then by denying the motion when 
renewed by defendant following the jury's verdict in defendant's 
favor because any error was harmless when the trial court would 
have been justified in granting defendant's motion for a directed 
verdict since: (1) a defamatory statement made in due course of 
a judicial proceeding is absolutely privileged and will not support 
a civil action for defamation even if it was made with express 
malice when the statement is sufficiently relevant to the pro- 
ceeding; (2) the deposition was a judicial proceeding and defend- 
ant's statements were made in response to a deposition question 
by opposing counsel only after defendant balked in answering the 
question and was directed by both the deposing counsel and his 
own lawyer to respond; and (3) defendant's statements were not 
so palpably irrelevant to the subject matter of the controversy 
that no reasonable man could doubt its irrelevancy or impro- 
priety, thus making the statements absolutely privileged. 
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Appeal by plaintiff from judgment entered 26 March 2002 and 
order entered 2 May 2002 by Judge Charles C. Lamm, Jr. in 
Mecklenburg County Superior Court. Heard in the Court of Appeals 
28 August 2003. 

James, McElroy & Diehl, PA., by William K. Diehl, Jr. and 
Preston 0. Odom, 111, for plaintiff-appellant. 

Hedrick, Eatman, Gardner & Kincheloe, L.L.P, by Me1 J. 
Garofalo and M. Duane Jones, for defendant-appellee. 

GEER, Judge. 

Plaintiff C.D. Harman appeals a judgment entered on a jury ver- 
dict finding that defendant William I. Belk did not slander plaintiff 
during the course of a deposition in another lawsuit. We hold that any 
error in the conduct of the trial was harmless because the trial court 
should have granted defendant's motion for a directed verdict follow- 
ing the close of plaintiff's evidence. The deposition was a judicial pro- 
ceeding and Belk's comments were not palpably irrelevant to that 
proceeding. The comments were, therefore, absolutely privileged. 

Factual Background 

Defendant Belk was engaged in the business of manufacturing 
bottled water through a company called Old Well Water, Inc. The com- 
pany intended to enter into licensing agreements with colleges and 
universities to permit it to use the schools' logos and market the 
water on campus and at various other outlets. Old Well entered into a 
distribution relationship with Collegiate Distributing, Inc., a company 
formed for that purpose by plaintiff Harman's son, Sayers Harman. 
The plaintiff in this lawsuit, C.D. Harman ("Harman"), was an officer 
and director of and a source of financing for Collegiate Distributing. 

Ultimately, Old Well Water and Belk sued Collegiate Distributing 
and Sayers Harman for breach of contract. Collegiate Distributing 
and Sayers Harman asserted various counterclaims, including breach 
of contract, unfair and deceptive trade practices, and fraud. They also 
filed a third-party complaint against William Reed Raynor, another 
officer of Old Well Water. At the trial of the Old Well lawsuit, the jury 
found in favor of Collegiate Distributing and Sayers Harman, but 
awarded only $1.00, which was then trebled to $3.00. They appealed 
and, in an unpublished opinion, this Court found no error. Old Well 
Water, Inc. v. Collegiate Distrib., Inc., 150 N.C. App. 717, 565 S.E.2d 
112 (2002) (unpublished). 
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During the course of the Old Well litigation, counsel for Collegiate 
Distributing and Sayers Harman deposed Belk. C.D. Harman was 
present at the deposition. When Belk was asked about a letter he had 
received from Sayers Harman making certain demands, Belk testified 
that the letter suggested to him "that [Sayers Harman's] father and he 
were knaving [sic] on how to figure out at this juncture to sabotage 
our corporation, and to try to take our agreements and our trade- 
marks." Belk also stated that he believed C.D. Harman had been 
speaking to Collegiate Licensing and Georgia Tech, possibly in an 
effort to disrupt Old Well Water's licensing agreements. He indicated 
that by late summer 1998, he was suspicious of Sayers Harman's and 
C.D. Harman's intentions toward Old Well Water. 

Counsel for Collegiate Distributing and Sayers Harman explored 
Belk's assertions: 

Q. What evidence do you know that Sayers Harman's father, 
Dale Harman, engaged in any sort of a conspiracy to damage 
Old Well? 

A. We'll let Jack [Belk's counsel] do that on his questioning 
with Sayers. 

Q. Well, I'm asking you what do you know. 

[Belk's Counsel]: If you presently have personal knowledge 
of precisely what Mr. Dale Harman has done testify to that. If 
you don't, say so, and let's pursue it through other forms of 
discovery. 

A. It's third party. 

Q. . . . What third-party information do you have that he has 
engaged in such activities? 

A. Through the other owners of Old Well Water and their em- 
ployees and family. 

Q. And what information is that that you've learned from these 
third parties? 

A. Well, I said it is third party so I'll wait on that. 

Q. Well, I'm not going to wait. I want you to answer the question. 
What do you know? 

[Belk's Counsel]: (To witness) Well, he is entitled to ask 
you if a third party told you something then you have to 



IN THE COURT OF APPEALS 

HARMAN v. BELK 

[I65 N.C. App. 819 (2004)] 

answer what the third party told you even if it is not of your 
personal knowledge. 

There were instances that Sayers told Will Raynor that his 
father had devised a way to take our inventory. He was com- 
ing up there and was not going to pay for it in order to stiff us. 
He told the warehouse person that he was not-that Sayers 
was not-told him that he wasn't going to sell our twenty 
ounce, so that we could not survive. He calls up-personal 
knowledge-with my distributor up here and spooks them to 
where they want to-they feel uncomfortable working with 
us. Cunningham. They are calling up Collegiate Licensing to 
try to see if they can help revoke our license. Just by the 
letters and the questions that you are asking. He told my 
partners that he-that I had put this initial investment but that 
he was going to get me out and work with them exclusively 
after I had put up the initial money for a loan. He mislead [sic] 
us on that-and kept a secret that we did not know. That Will 
and Elizabeth were his only payroll outside of himself. He mis- 
represented the fact that he was-had education and compe- 
tence and business background to set up a distributorship and 
we-and then kept us away from what he was doing where we 
didn't even know who the employees were, what he was 
doing, or anything. 

Now, all of those statements you are using pronouns. But do 
any of those pronouns apply to Dale Harman. And, that was 
the question, what did Dale Harman do to damage- 

Dale Harman is the alter ego and he is the one that is behind 
this whole thing. 

Are you saying- 

Reed Raynor told me pointblank that Dale Harman the first 
time he [met] him bragged about that he was in some special 
forces in the Marines and he liked to hurt people, that he 
broke their knees, and that he was a crud [sic] man. I thought 
that was kind of strange to hear that from a person that could 
have been his future father-in-law or I mean outlaw. 

What exactly did Dale Harman do that you know of or have 
personal knowledge of someone telling you that he did? 
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A. I know that this is his money in the corporation. I know that 
he is an officer and director. I'm pretty positive that he is pay- 
ing for the lawsuit. I'm pretty positive he has been talking to 
Collegiate Licensing. And I'm going to find out. Because if he 
is, he is going to be liable for it. I believe that he is behind this 
whole scenario. . . . 

Q. But, you have no personal knowledge of any of that? 

A. This is from what I was told. 

Q. What did Reed Raynor tell you that Dale Harman specifically 
did in relation to the things that you have gone on about? 

A. As a lawyer he liked to sue the city every year for his taxes and 
that he liked to blackmail people. 

Q. Is that all he told you about Dale Harman? 

A. He told me that he bragged all the time when he was with him 
in social-that he liked hurting people. 

Harman filed this action alleging that Belk's statements during 
this deposition constituted slander per se. Defendant Belk filed a 
motion for summary judgment that was denied on 12 June 2000. The 
case was tried before a jury beginning 18 March 2002. At the close of 
plaintiff's evidence and at the close of defendant's evidence, defend- 
ant moved for a directed verdict on the grounds of absolute privilege. 
On each occasion, the trial court reserved ruling. The jury returned a 
verdict in favor of defendant, finding that defendant did not slander 
plaintiff. At that point, the trial court denied defendant's motion for a 
directed verdict and subsequently entered judgment on the jury's ver- 
dict on 26 March 2002. Plaintiff filed a motion for a new trial that was 
denied. Plaintiff has appealed from the judgment and the denial of his 
motion for a new trial, while defendant has cross-assigned error as to 
the trial court's denial of the motion for a directed verdict. 

On appeal, plaintiff contends: (1) the trial court should have 
directed a verdict in plaintiff's favor or peremptorily instructed the 
jury that defendant was liable for slander; (2) the trial court should 
have instructed the jury that Belk could be held liable for republish- 
ing slanderous statements by a third person; and (3) the trial court 
abused its discretion in denying the motion for a new trial. Defendant, 
however, contends that the case should never have gone to the jury 
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because his statements, made in the course of a judicial proceeding, 
were absolutely privileged. 

Our Supreme Court has "consistently held that when, upon a con- 
sideration of the whole record, it clearly appears that the appellant, 
under no aspect of the testimony, is entitled to recover and that the 
evidence considered in the light most favorable to him is such that 
the trial judge would have been fully justified in giving a peremptory 
instruction, or directing a verdict, against him on the determinative 
issue or issues, any error committed during the trial will be deemed 
harmless." Freeman v. Preddy, 237 N.C. 734, 736, 76 S.E.2d 159, 160 
(1953) (emphasis added). We must, therefore, first consider defend- 
ant's cross-assignment of error and determine whether the trial court 
would have been justified in granting defendant's motion for a 
directed verdict. If we answer that question in the affirmative, then 
any error argued by plaintiff would be harmless. 

Defendant Belk relies upon the rule "that a defamatory statement 
made in due course of a judicial proceeding is absolutely privileged 
and will not support a civil action for defamation, even though it be 
made with express malice." Jarman v. Offutt, 239 N.C. 468, 472, 80 
S.E.2d 248, 251 (1954) (physician's affidavit regarding plaintiff's 
insanity absolutely privileged). The public policy underlying this 
privilege "is grounded upon the proper and efficient administration of 
justice. Participants in the judicial process must be able to testify or 
otherwise take part without being hampered by fear of defamation 
suits." Houpe v. City of Statesville, 128 N.C. App. 334, 346, 497 S.E.2d 
82, 90 (internal citations omitted), disc. review denied, 348 N.C. 72, 
505 S.E.2d 871 (1998). 

In deciding whether a statement is absolutely privileged, a court 
must determine (1) whether the statement was made in the course of 
a judicial proceeding; and (2) whether it was sufficiently relevant to 
that proceeding. Harris v. NCNB Nat'l Bank of N.C., 85 N.C. App. 
669, 672,355 S.E.2d 838,841 (1987). These issues are questions of law 
to be decided by the court. Scott v. Statesville Plywood & Veneer Co., 
240 N.C. 73, 76, 81 S.E.2d 146, 149 (1954) ("the question of relevancy 
or pertinency is a question of law for the courts"); Harris, 85 N.C. 
App. at 674, 355 S.E.2d at 842 (holding that absolute privilege applies 
to proposed, but unfiled, complaint). 

Statements made in a deposition are unquestionably statements 
made in the course of a judicial proceeding if they meet the relevance 
requirement. See 50 Am. Jur. 2d Libel and Slander 3 300 (1995) ("The 
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absolute privilege has been extended to statements made . . . in pre- 
trial deposition and discovery proceedings."). Plaintiff does not con- 
tend otherwise. See also Gibson v. Mutual Life Ins. Co. of N. Y ,  121 
N.C. App. 284, 290-91, 465 S.E.2d 56, 60 (1996) (statements made dur- 
ing a break in a deposition were made in the course of a judicial pro- 
ceeding); Rickenbacker v. Coffiy, 103 N.C. App. 352, 357, 405 S.E.2d 
585, 588 (statements made by a witness in a pre-deposition confer- 
ence were absolutely privileged), disc. review denied, 330 N.C. 120, 
409 S.E.2d 600 (1991). 

The primary issue on this appeal is whether Belk's deposition 
testimony was sufficiently related to the underlying judicial pro- 
ceeding. Our Supreme Court has held that statements in a judicial 
proceeding lose the privilege only "if they are not relevant or perti- 
nent to the subject matter of the action, . . . and the matter to which 
the privilege does not extend must be so palpably irrelevant to the 
subject matter of the controversy that no reasonable man can doubt 
its irrelevancy or impropriety." Scott, 240 N.C. at 76, 81 S.E.2d at 149. 
On the other hand, if the statement at issue "is so related to the 
subject matter of the controversy that it may become the subject of 
inquiry in the course of the trial, the rule of absolute privilege is 
controlling." Id. 

As in Gibson, Belk made his statements in response to questions 
posed by counsel at a deposition. Gibson, 121 N.C. App. at 291, 465 
S.E.2d at 61 ("[Tlhe statements meet the relevance requirement as 
they were made in connection with numerous questions [the witness] 
was asked during the course of the deposition."). Significantly, under 
the North Carolina Rules of Civil Procedure, counsel could only ask 
questions "relevant to the subject matter involved in the pending 
action[.]" N.C.R. Civ. P. 26(b)(l). See also Restatement (Second) of 
Torts Q 588, comment c (1977) ("If the defamatory matter is published 
in response to a question put to the witness by either counsel or by 
the judge, that fact is sufficient to bring it within the protection of the 
privilege, notwithstanding the fact that it is subsequently adjudged to 
be inadmissible."). Here, Belk's statements were made not only in 
response to a deposition question by opposing counsel, but also only 
after he balked in answering the question and was directed by both 
the deposing counsel and his own lawyer to respond. If Belk's 
answers were responsive to those questions, they were by definition 
within the course of a judicial proceeding. 

During the deposition of Belk, counsel for Collegiate Distributing 
and Sayers Harrnan explored Belk's contention that C.D. Harman and 
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his son were engaged in a conspiracy to damage Belk's company, Old 
Well Water. The Old Well litigation appears to have been a battle 
regarding who breached whose contract and who was trying to 
undermine whose business. Belk's answers reflect an attempt to 
explain why he believed that plaintiff Hannan was involved in an 
attempt to undermine Belk's business and was the moving force 
behind Collegiate Distributing's counterclaims, including what per- 
sonality traits might motivate Harman to engage in such conduct. 
While Belk's theories might be dismissed by some, but not all, as 
dubious, "[tlhe fact that the defamatory publication is an unwar- 
ranted inference from the alleged or existing facts is not enough to 
deprive the party of his privilege, if the inference itself has some 
bearing upon the litigation." Restatement (Second) of Torts 5 587, 
comment c (1977). 

Belk's statements were answers to counsel's questions and not 
"so palpably irrelevant to the subject matter of the controversy 
that no reasonable man can doubt its irrelevancy or impropriety." 
Scott, 240 N.C. at 76, 81 S.E.2d at 149. They were, therefore, 
absolutely privileged. This conclusion is necessary given the pol- 
icies behind the privilege. In years past, courts have struggled with a 
discovery process hampered by excessive objections and instruc- 
tions not to answer in the course of depositions. See, e.g. ,  M.D.N.C. R. 
26.l(b)(2)(i) ("Counsel shall not direct or request that a witness not 
answer a question, unless that counsel has objected to the question 
on the ground that the answer is protected by a privilege or a limita- 
tion on evidence directed by the court."). To authorize a slander suit 
based on deposition testimony that the witness, perhaps mistakenly, 
felt was responsive to questions he was required to answer would 
likely cause disruption of depositions in the future and hinder the 
effectiveness of our civil discovery process. It would not be consist- 
ent with the policy of "the proper and efficient administration of jus- 
tice" underlying the absolute privilege. Houpe, 128 N.C. App. at 346, 
497 S.E.2d at 90. 

Since the statements alleged to be slanderous were made in the 
course of a judicial proceeding and were sufficiently related to that 
proceeding, the statements were absolutely privileged. The trial court 
would, therefore, have been justified in granting defendant's motion 
for a directed verdict. We need not, therefore, address plaintiff's con- 
tentions regarding the conduct of the trial or the denial of his motion 
for a new trial since any error was harmless. Freeman, 237 N.C. at 
736, 76 S.E.2d at 160. 
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In reserving his decision on defendant's motion for a directed 
verdict and then denying the motion when renewed by defendant 
following the jury's verdict in defendant's favor, the trial court was 
following the procedure recommended by the Supreme Court: 

Where the question of granting a directed verdict is a close one, 
the better practice is for the trial judge to reserve his decision on 
the motion and allow the case to be submitted to the jury. If the 
jury returns a verdict in favor of the moving party, no decision on 
the motion is necessary and an appeal may be avoided. 

Manganello v. Permastone, Inc., 291 N.C. 666, 669-70, 231 S.E.2d 678, 
680 (1977). Here, when the jury returned a verdict in favor of defend- 
ant, it was unnecessary for the trial court to grant defendant's motion 
for a directed verdict. We, therefore, hold that there was no error. 

No error. 

Judges McGEE and BRYANT concur. 

STEVEN LEE WALLACE, PL~INTIFF-APPELLEE V. M, M & R, INC., IYDIVIDTTALLY; M, M & R, 
INC., D/B/A THE SPORTS PAD COMPLEX; ADAM THOMAS REDFIELD, JON RYAN 
WHALEY, AYD ROGER DALE SOCTHARD, JR., DEFE~;D.~TS-APPELLAKTS 

(Filed 17 August 2004) 

1. Premises Liability- failure to provide safe and secure 
premises-negligent hiring and training-bouncers 

The trial court did not err in an acting for damages arising out 
of the failure to provide safe and secure premises and negligent 
hiring and training of security staff at a nightclub by denying 
defendants' motions for directed verdict and motion for judgment 
notwithstanding the verdict, because a jury could reasonably find 
that defendants' bouncers were acting within the scope of their 
employment at the time of the pertinent incident when: (1) an 
organized plan was developed for the bouncers to approach 
plaintiff and his friend for the purported purpose of removing 
them from the premises; (2) the police had been notified but 
instead of waiting for their arrival, the manager and bouncers 
decided to approach plaintiff and his friend which was an action 
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taken as a group decision in consultation with the manager in 
compliance with the job description of a bouncer at a bar; and (3) 
the bouncers' action, though guised as an opportunity to remove 
plaintiff and his friend, quickly turned into a beating and this 
action was performed with negligent or improper method open- 
ing defendants to liability. 

2. Damages and Remedies- punitive damages-motion for 
judgment notwithstanding verdict-manager participation 

The trial court did not err in an acting for damages arising out 
of the failure to provide safe and secure premises and negligent 
hiring and training of security staff at a nightclub by denying 
defendants' motion for judgment notwithstanding the verdict as 
to punitive damages based on alleged insufficient evidence that 
the nightclub's manager participated in or condoned the attack on 
plaintiff within the meaning of N.C.G.S. § ID-15(c) because by his 
own testimony, the manager failed to intervene in the beating of 
plaintiff when he did not ask the bouncers to stop or attempt to 
break up the attack on plaintiff in any way. 

3. Emotional Distress- negligent infliction-directed verdict 
Although defendants contend plaintiff's claim for negligent 

infliction of emotional distress cannot be sustained, the record 
shows the trial court granted a directed verdict as to plain- 
tiff's negligent infliction of emotional distress claim as to all 
defendants. 

Appeal by defendants M, M & R, Inc., individually, and M, M & R, 
Inc., d/b/a The Sports Pad Complex, from an order entered 25 
September 2002 and from judgment entered 26 November 2002 by 
Judge Clifton W. Everett, Jr. in Superior Court, Pitt County. Heard in 
the Court of Appeals 1 April 2004. 

Law Offices of Frank A. Cassiano, Jr., by Frank A. Cassiano, 
Jr., for plaintiff-appellee. 

The Robinson Law f i m ,  by Leslie S. Robinson, for defendants- 
appellants. 

McGEE, Judge. 

Steven Lee Wallace (plaintiff) filed a complaint on 19 September 
2000 against M, M & R, Inc., individually; M, M, & R, Inc., d/b/a The 
Sports Pad Complex; Joseph Mark Saieed (Saieed), Adam Thomas 
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Redfield (Redfield), Jon Ryan Whaley (Whaley), and Roger Dale 
Southard, Jr. (Southard), alleging that M, M & R, Inc., individually, 
and M, M & R, Inc., d/b/a The Sports Pad Complex (defend- 
ants) failed to provide safe and secure premises and that defendants 
negligently hired and trained their security staff. Defendants filed 
an answer on 23 October 2000. At trial, a jury determined defend- 
ants were liable to plaintiff in the amount of $35,000 for compen- 
satory damages and $210,000 for punitive damages. Defendants 
moved for judgment notwithstanding the verdict on 7 June 2002. The 
trial court denied defendants' motion on 25 September 2002. 
Defendants M, M & R, Inc., individually, and M, M & R, Inc., d/b/a The 
Sports Pad Complex, appeal. 

The evidence at trial tended to show that plaintiff was injured on 
the evening of 5 February 2000 while he was a patron at a nightclub 
owned and operated by defendants. Plaintiff and Danny Elwell 
(Elwell) were sitting at the nightclub's bar when they saw Whaley, 
one of defendants' employees, who was working that evening as a 
bouncer. Whaley had been struck on the head with a beer bottle at the 
nightclub a week earlier. January Wright (Wright), the bartender on 
duty on the evening of 5 February, told Whaley she heard plaintiff and 
Elwell discussing the earlier assault. Whaley radioed Southard, the 
operations manager for the Sports Pad, and told him that the people 
who had assaulted him were reportedly in the nightclub. Southard 
sent Whaley to take a closer look to try to determine if plaintiff and 
Elwell were the individuals who had assaulted Whaley. Whaley was 
unsure whether plaintiff and Elwell were the assailants, so Southard 
sent other employees who had been present on the night of the 
assault to attempt to determine whether plaintiff and Elwell were the 
parties responsible for the assault. Two employees told Southard they 
believed that plaintiff and Elwell had committed the attack on 
Whaley. Plaintiff testified that he was not at the nightclub the night 
Whaley was assaulted. 

Southard decided that plaintiff and Elwell should be removed 
from the nightclub. Southard gathered several on-duty employees to 
inform them of his plan. Whaley testified that Southard asked 
Redfield, an employee who was allegedly off duty that night, to assist 
in removing plaintiff and Elwell from the nightclub. Southard and the 
employees divided into two groups of three bouncers each and 
approached plaintiff and Elwell at the bar. They formed a semi-circle 
around plaintiff and Elwell, told plaintiff and Elwell to leave the 
premises, and took away their drinks. As plaintiff and Elwell rose to 
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leave, Redfield punched plaintiff in the head. Whaley then struck 
plaintiff's head on the other side. Plaintiff fell to the floor and was 
punched and kicked repeatedly by Redfield, Whaley, and the other 
on-duty bouncers. Whaley stomped on plaintiff's head while plaintiff 
was on the floor. As plaintiff was being beaten, two bouncers dragged 
Elwell outside. Southard testified that no one made an effort to 
restrain Redfield, the off-duty employee, from participating in the 
attack. As a result of the beating, plaintiff was rendered "uncon- 
scious and unresponsive[.]" Furthermore, plaintiff was bleeding 
from his right ear, was having trouble breathing, and sounded as if 
he was aspirating. After the beating, the bouncers then allegedly 
slapped plaintiff's face while they dragged plaintiff's unconscious 
body across the floor. 

The police arrived shortly after the beating ended. Plaintiff was 
taken to the hospital where he remained until 10 February 2000. 
Plaintiff suffered some hearing loss, as well as vertigo, extreme panic 
attacks, and anxiety. 

Prior to the events of 5 February 2000, testimony indicated 
that Saieed, defendants' president and operator, was aware that 
Whaley had a past history of violence against bar patrons. In fact, 
Whaley had been dismissed once due to an incident involving exces- 
sive force but was subsequently rehired. Southard also testified that 
he was aware that Redfield had used excessive force against a bar 
patron in the past. 

[I] Defendants argue that the trial court erred by denying de- 
fendants' motions for directed verdict and defendants' motion for 
judgment notwithstanding the verdict. For the reasons below, we dis- 
agree. "The test for determining whether a motion for directed verdict 
is supported by the evidence is identical to that applied when ruling 
on a motion for judgment notwithstanding the verdict." Martishius v. 
Carolco Studios, Inc., 355 N.C. 465, 473, 562 S.E.2d 887, 892 (2002). 
"[Tlhe trial court must consider the evidence in the light most favor- 
able to the nonmoving party, giving [the nonmoving party] the benefit 
of all reasonable inferences to be drawn therefrom and resolving all 
conflicts in the evidence in [the nonmoving party's] favor." Id. (quot- 
ing Taylor v. Walker, 320 N.C. 729, 733-34,360 S.E.2d 796, 799 (1987)). 
A motion should be granted only when the evidence is insufficient to 
support a verdict in the nonmoving party's favor. Dockery v. Hocutt, 
357 N.C. 210, 217, 581 S.E.2d 431, 436 (2003). A motion for directed 
verdict or judgment notwithstanding the verdict should be denied if 
the trial court finds there is "more than a scintilla of evidence sup- 
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porting each element of the plaintiff's claim[.]" Hutelmyer u. Cox, 139 
N.C. App. 364, 369, 514 S.E.2d 554, 558, disc. review denied, 351 N.C. 
104, 541 S.E.2d 146 (1999). 

"When there is a dispute as to what the employee was actually 
doing at the time the tort was committed, all doubt must be resolved 
in favor of liability and the facts must be determined by the jury." 
Edwards v. Akion, 52 N.C. App. 688, 698, 279 S.E.2d 894, 900, 
aff'd, 304 N.C. 585, 284 S.E.2d 518 (1981). Furthermore, "[wlhere the 
employee's actions conceivably are within the scope of employ- 
ment and in furtherance of the employer's business, the question is 
one for the jury." Medlin v. Bass, 327 N.C. 587, 593, 398 S.E.2d 460, 
463 (1990). 

On the issue of vicarious liability for the act of an employee, our 
Supreme Court has stated: 

If the servant was engaged in performing the duties of his employ- 
ment at the time he did the wrongful act which caused the injury, 
the employer is not absolved from liability by reason of the fact 
that the employee was also motivated by malice or ill will toward 
the person injured, or even by the fact that the employer had 
expressly forbidden him to commit such act. 

Wegner v. Delicatessen, 270 N.C. 62, 66, 153 S.E.2d 804,807-08 (1967). 
In Wegner, an employee at the defendant's restaurant slammed a glass 
down on the plaintiff's table. The plaintiff told the employee that he 
did not think his actions were "too funny." Id. at 64, 153 S.E.2d at 806. 
The employee left and immediately returned to the plaintiff's table 
and threatened to cut the plaintiff's eyes out with a fork. As the plain- 
tiff attempted to leave the restaurant, the employee, who had been 
restrained by a fellow en~ployee, broke away and struck the plaintiff. 
Id. Our Supreme Court held that, "[wlhatever the source of his ani- 
mosity toward the plaintiff may have been, he did not strike the 
plaintiff as a means or method of performing his duties as [an 
employee]." Id. at 68, 153 S.E.2d at 809. However, our Supreme Court 
also noted a different situation would have arisen had the glass that 
the employee smashed on the plaintiff's table broken and injured the 
plaintiff. In such a case, "the employee would have been performing 
an act which he was employed to do and his negligent or improper 
method of doing it would have been the act of his employer in the 
contemplation of the law." Id. 

The facts of the present case align analogously with our Supreme 
Court's hypothetical scenario. In the case before our Court, the facts 
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indicate that a jury could reasonably find that the bouncers were act- 
ing within the scope of their employment at the time of the incident. 
Southard, the operations manager, first sent Whaley, and then two 
more employees, to check on plaintiff and Elwell. When the employ- 
ees expressed some assurance that plaintiff and Elwell were the 
patrons who had attacked Whaley, Southard rounded up the bounc- 
ers. An organized plan was developed. Two flanks of three bouncers 
each approached plaintiff and Elwell with the purported purpose of 
removing them from the premises. The police had been notified, but 
instead of awaiting their arrival, Southard and the bouncers decided 
to approach plaintiff and Elwell. Such an action, taken as a group 
decision in consultation with Southard, the manager, is in compliance 
with the job description of a bouncer at a bar. Such an action is, as 
Wegner instructs, "performing an act which [an employee] was 
employed to do[.]" Id. The bouncers' action, though guised as an 
opportunity to remove plaintiff and Elwell, quickly turned into a beat- 
ing. That this action was performed with "negligent or improper 
method" opens defendants to liability. Once Redfield struck plaintiff 
and the beating commenced, Southard made no effort to restrain the 
bouncers. "Acting within the scope of employment means doing what 
one was employed or authorized to do." Edwards, 52 N.C. App. at 693, 
279 S.E.2d at 897. Therefore, there was sufficient evidence by which 
a jury could conclude that plaintiff was injured while defendants' 
employees were acting within the scope of their duties. Defendants' 
argument is without merit. 

[2] Defendants next argue that the trial court erred by failing to allow 
the motion for judgment notwithstanding the verdict as to punitive 
damages. This Court has said: 

Under G.S. 5 1D-15(c), punitive damages may not be assessed 
against a corporation unless "the officers, directors, or managers 
of the corporation participated in or condoned the conduct con- 
stituting the aggravating factor giving rise to punitive damages." 
N.C. Gen. Stat. 5 ID-15(c). As the legislature has not seen fit to 
define the word "manager" in this context, we must accord that 
word its plain meaning. See Grant Const. Co. v. McRae, 146 N.C. 
App. 370, 376, 553 S.E.2d 89, 93 (2001) (if word not defined in 
statute, courts must accord word plain meaning and refrain from 
judicial construction). A "manager" is one who "conducts, 
directs, or supervises something." Webster's Third New 
International Dictionary 1372 (1968). 
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Miller v. B.H.B. Enters., Inc., 152 N.C. App. 532, 539-40, 568 S.E.2d 
219, 225 (2002). In Miller, we considered whether the plaintiff 
failed to present sufficient evidence that an officer, director, or man- 
ager of the defendant participated in or condoned the attack on the 
plaintiff within the meaning of N.C.G.S. Q ID-15(c). We found that 
the manager of the defendant's restaurant was a "manager" within the 
meaning of N.C.G.S. # 1D-15(c). In Miller, the restaurant manager had 
supervisory powers, including the power to hire and fire employees. 
The manager also worked "directly under" and "hand-in-hand" with 
the owner of the defendant's restaurant. Miller, 15% N.C. App. at 540, 
568 S.E.2d at 225. 

We find Miller to be instructive in its interpretation of N.C.G.S. 
5 1D-15. Thus, we find the record in the present case contains suffi- 
cient evidence that indicates that Southard was a "manager" of 
defendants. Southard was operations manager of defendants on 5 
February 2000. He was the most senior employee on duty at the time 
the incident occurred. At trial, Southard testified that as operations 
manager, he "gave directions." He further noted that, "[he] dis- 
pense[d] the liquor [and] [he] dispose[d] [of] the money." Southard set 
the work schedules for the bouncers and supervised them when they 
arrived for work. He employed supervisory power over the bar- 
tenders by assuring they "got to the proper place" and he also "gave 
them the money they needed." Southard also offered input as to 
whether employees should be hired or fired, and he engaged in peri- 
odic meetings to discuss personnel. 

Moreover, we considered in Millw whether the manager "con- 
doned" the attack on a patron of the defendant's restaurant for the 
basis of finding punitive damages. Id. "The plain meaning of 'con- 
done' is to 'forgive or overlook,' The Oxford Ame?.ican Dictionary 
197 (1999), or 'permit the continuance of.' Websterb Third New 
International Dictionary 473 (1968)." Miller, 152 N.C. App. at 540, 
568 S.E.2d at 225. In Miller, the evidence indicated that the manager 
failed to intervene and failed to direct his employees to intervene in a 
situation where the plaintiff was struck and repeatedly kicked by 
employees of the defendant. The manager stood "right there" as the 
plaintiff was beaten. Id. We concluded that there was sufficient evi- 
dence to show that the manager condoned this attack on the plaintiff 
within the plain meaning of N.C.G.S. # 1D-15. 

In the present case, we find the evidence, taken in the light most 
favorable to plaintiff, was sufficient to show that Southard condoned 
the attack on plaintiff. When Southard was notified that plaintiff and 



834 IN THE COURT OF APPEALS 

J A W R E K  v. TAX REVIEW BD. 

[I65 N.C. App. 834 (2004)l 

Elwell were in the bar, he sent Whaley and two other employees to 
see if plaintiff and Elwell were the assailants. After several minutes, 
Southard then gathered his staff of bouncers. They went over to 
plaintiff and Elwell in two groups and formed a semi-circle around 
plaintiff and Elwell. Whaley testified that Southard also asked 
Redfield to assist in removing plaintiff and Elwell. By his own 
testimony, Southard failed to intervene in the beating of plaintiff. 
He did not ask the bouncers to stop or attempt to break up the 
attack on plaintiff in any way. We find defendants' argument to be 
without merit. 

[3] Defendants finally argue that plaintiff's claim for negligent inflic- 
tion of emotional distress cannot be sustained; however, the record 
shows that the trial court granted a directed verdict as to plaintiff's 
negligent infliction of emotional distress claim as to all defendants. 
Defendants' argument is thus without merit. 

N.C.R. App. P. 28(b)(6) provides that "[a]ssignments of error 
not set out in the appellant's brief, or in support of which no reason 
or argument is stated or authority cited, will be taken as aban- 
doned." Accordingly, defendants' remaining assignments of error 
are deemed abandoned. 

No error. 

Judges CALABRIA and STEELMAN concur. 

JAMES LESLIE JAWREK, PETITIONER V. TAX REVIEW BOARD DEPARTMENT O F  
STATE TREASURER, NORTH CAROLINA, RESPONDENT 

(Filed 17 August 2004) 

Taxation- challenge to income tax assessment-failure to pay 
tax or file bond-no subject matter jurisdiction 

The trial court properly concluded that it lacked subject mat- 
ter jurisdiction over a challenge to an income tax assessment 
where plaintiff did not first pay the tax or file a bond, as required 
by statute. N.C.G.S. § 105-241.3. 
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Appeal by petitioner from order entered 30 January 2003 by Judge 
Robert P. Johnston in Mecklenburg County Superior Court. Heard in 
the Court of Appeals 21 April 2004. 

James Leslie Javurek, pro se, petitioner-appellant. 

Attorney General Roy Coope?; by Assistant Attorney General 
Michael D. Youth, for respondent-appellee. 

GEER, Judge. 

Petitioner James Leslie Javurek appeals from the trial court's 
order denying his motion for summary judgment and dismissing his 
action against respondent Tax Review Board. Because Javurek failed 
to comply with the statutory requirements for a challenge of a tax 
assessment, we hold that the trial court properly concluded it lacked 
subject matter jurisdiction and affirm. 

Factual Background 

In April 2001, Javurek and his wife filed North Carolina tax 
returns for 1998 and 1999 showing tax owed in the amount of $82.00 
for 1998 and $1,216.00 for 1999. They did not, however, pay the tax 
due. In June 2001, Javurek received Notices of Individual Income Tax 
Assessment stating that he owed $125.41 in tax, penalty, and interest 
for tax year 1998 and $1,762.25 in tax, penalty, and interest for tax 
year 1999. By letter dated 26 June 2001, Javurek requested a hearing 
before the Secretary of Revenue regarding the assessments, pursuant 
to N.C. Gen. Stat. $ 105-241.1. At the 24 September 2001 hearing, 
Javurek argued that he was not a taxpayer and that his wages were 
not subject to tax. The Department of Revenue issued a Final 
Decision on 10 December 2001, concluding that the assessments 
were "final and collectible." 

Pursuant to N.C. Gen. Stat. $ 105-241.2, Javurek filed a peti- 
tion for administrative review with the Tax Review Board ("the 
Board") on 8 March 2002. On 12 August 2002, having received no 
decision from the Board on his petition for review, Javurek filed 
this action, captioned "Request for Judicial Review, Writ of 
Prohibition and Order of Judgment." Javurek sought an order divest- 
ing the Board of jurisdiction and prohibiting any further action by the 
Secretary of Revenue regarding the assessments. The Board filed a 
response in the civil action on 23 September 2002, seeking dismissal 
of the action. 
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On 15 October 2002, in the administrative proceeding, the 
Board issued its decision, concluding that the petition for adminis- 
trative review was frivolous and filed for the purpose of delay. The 
Board, therefore, dismissed the petition pursuant to N.C. Gen. Stat. 
# 105-241.2(~). 

Javurek filed a motion for summary judgment in the civil action 
on 11 October 2002. On 30 January 2003, the Superior Court held a 
hearing on Javurek's motion for summary judgment, but concluded 
that it lacked jurisdiction under N.C. Gen. Stat. $5 105-241.3 and 
105-267. On the same day, the court entered a written order deny- 
ing the motion for summary judgment and dismissing the action. 
Petitioner filed notice of appeal from that order on 25 February 2003. 

Discussion 

Javurek's primary contention on appeal is that the trial court 
erred in dismissing his action for lack of subject matter jurisdiction 
because he complied with the required statutory p r o c e d ~ r e s . ~  Our 
General Assembly has prescribed two specific methods by which a 
taxpayer may appeal from an administrative assessment of taxes: 
N.C. Gen. Stat. 5 105-241.1 et seq. (2003) and N.C. Gen. Stat. § 105-267 
(2003). See Duke v. State, 247 N.C. 236,239, 100 S.E.2d 506,508 (1957) 
(describing the procedures set out in N.C. Gen. Stat. § 105-267 and 
105-241.1 et seq.). Because Javurek did not comply with either statu- 
tory procedure, the superior court lacked subject matter jurisdiction 
over his civil action. 

"The principle is generally upheld by the courts that statutory 
remedies granted to a taxpayer must first be exhausted before apply- 
ing to the courts." Gill v. Smith, 233 N.C. 50, 52, 62 S.E.2d 544, 545 
(1950). See also Presnell v. Pell, 298 N.C. 715, 721,260 S.E.2d 611,615 
(1979) (internal citations omitted) ("[Wlhere the legislature has pro- 
vided by statute an effective administrative remedy, that remedy is 
exclusive and its relief must be exhausted before recourse may be 
had to the courts. This is especially true where a statute establishes, 
as here, a procedure whereby matters of regulation and control are 
first addressed by commissions or agencies particularly qualified for 
the purpose."). 

1. Javurek also argues that the trial court erred in allowing the Board to raise the 
issue of subject matter jurisdiction for the first time at the summary judgment stage. 
Because the question of subject matter jurisdiction may be raised at any time, Vance 
Constr. Co. u. Duane White Land Colp., 127 N.C. App. 493, 494, 490 S.E.2d 588, 589 
(1997), this argument is without merit. 
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Javurek contends that he complied with the requirements set out 
in N.C. Gen. Stat. 5 105-241.1 et seq. N.C. Gen. Stat. 5 105-241.1 pro- 
vides for assessment of tax due by the Department of Revenue and 
establishes hearing procedures for taxpayers who contest the assess- 
ments. N.C. Gen. Stat. # 105-241.2 provides for administrative review 
of the Secretary of Revenue's assessment: 

(a) Petition for Administrative Review.-Without having to 
pay the tax or additional tax assessed by the Secretary under this 
Chapter, any taxpayer may obtain from the Tax Review Board an 
administrative review with respect to the taxpayer's liability for 
the tax or additional tax assessed by the Secretary. Such a review 
may be obtained only if the taxpayer has obtained a hearing 
before the Secretary and the Secretary has rendered a final deci- 
sion with respect to the taxpayer's liability. . . . 

(c) Frivolous Petitions.-Upon receipt of a petition request- 
ing administrative review as provided in the preceding subsec- 
tion, the Tax Review Board shall examine the petition and the 
records and other data transmitted by the Secretary pertaining 
to the matter for which review is sought, and if it appears from 
the records and data that the petition is frivolous or filed for the 
purpose of delay, the Tax Review Board shall dismiss the petition 
for review. 

N.C. Gen. Stat. 5 105-241.2. 

Here, Javurek complied with the procedures for contesting his 
assessment and for obtaining review by the Board as set out in N.C. 
Gen. Stat. $5  105-241.1 and 105-241.2. The Board, however, deter- 
mined that his petition for administrative review was frivolous and 
dismissed it pursuant to N.C. Gen. Stat. 5 105-241.2(c). 

The statutory appeal procedure from a decision by the Board 
is set out in N.C. Gen. Stat. # 105-241.3, incorrectly captioned 
"Appeal without payment of tax from Tax Review Board decision[,]" 
which provides: 

(a) Any taxpayer aggrieved by the decision of the Tax Review 
Board may, upon payment of the tax,  penalties and interest 
asserted to be due or upon fi l ing w i t h  the Secretary a bond in 
such form as the Secretary may prescribe in the amount of said 
taxes, penalties and interest conditioned on payment of any lia- 



838 IN THE COURT O F  APPEALS 

JAWREK v. TAX REVIEW BD. 

[I65 N.C. App. 834 (2004)l 

bility found to be due on an appeal, appeal said decision to the 
superior court under the provisions of Article 4 of Chapter 150B 
of the General Statutes . . . . 

(b) When an appeal is taken under this section from the Tax 
Review Board's dismissal of a petition for administrative review 
under the provisions of G.S. 105-241.2(c), the question of appeal 
shall be limited to a determination of whether the Tax Review 
Board erred in its dismissal, and in the event that the court 
finds error, the case shall be remanded to the Tax Review Board 
to be heard. 

N.C. Gen. Stat. 3 105-241.3 (emphasis added). Thus, under the statute, 
a taxpayer may appeal from the Board's decision to superior court 
only after paying the amount due or filing a bond. There is nothing in 
this record to indicate that Javurek paid the tax or filed a bond, as 
required by the statute. Javurek, apparently relying on the incorrect 
caption, argues that he complied with this procedure. However, "[tlhe 
law is clear that captions of a statute cannot control when the text is 
clear." In re Appeal of Forsyth County, 285 N.C. 64, 71,203 S.E.2d 51, 
55 (1974). Under the plain language of the statute, Javurek failed to 
comply with the statutory prerequisites for the superior court to have 
jurisdiction to engage in a review of the Board's d e c i ~ i o n . ~  

Javurek was free to abandon his administrative proceeding in 
favor of a civil action challenging the tax assessments. Our General 
Statutes provide: 

Any taxpayer who has obtained an administrative review by 
the Tax Review Board as provided by G.S. 105-241.2 and who is 
aggrieved by the decision of the Board may, in lieu of appealing 
pursuant to the provisions of G.S. 105-241.3, within 30 days after 
notification of the Board's decision with respect to liability pay 
the tax and bring a civil action for i t s  recovery as provided in 
G.S. 105-267. 

N.C. Gen. Stat. § 105-241.4 (emphasis added). As our Supreme Court 
has explained: 

Having taken advantage of the opportunity for a review by the 
Tax Review Board, the person assessed may, if he so elects, aban- 
don the process of administrative review and seek relief from the 

2. It is also questionable whether this action could be construed to be an appeal 
from the Board's dismissal of his petition for review since Javurek filed this action over 
two months before the Board's decision was rendered. 
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Superior Court under its original jurisdiction. G.S. 105-241.4. Of 
course, if he asks the Superior Court to exercise its original juris- 
diction he must, as a condition precedent thereto, pay his tax 
under protest and sue to recover as provided by G.S. 105-267. 

Duke, 247 N.C. at 240, 100 S.E.2d at 508-09. 

N.C. Gen. Stat. 5 105-267 in turn provides, in relevant part: 

No court of this State shall entertain a suit of any kind 
brought for the purpose of preventing the collection of any tax 
imposed in this Subchapter ["Levy of Taxes"]. Whenever a person 
has a valid defense to the enforcement of the collection of a tax, 
the person shall pay the tax to the proper officer, and that pay- 
ment shall be without prejudice to any defense of rights the per- 
son may have regarding the tax. At any time within the applicable 
protest period, the taxpayer may demand a refund of the tax paid 
in writing from the Secretary and if the tax is not refunded within 
90 days thereafter, may sue the Secretary in the courts of the 
State for the amount demanded. 

Our Supreme Court "has held that G.S. 105-267 . . . establish[es] the 
general rule that there shall be no injunctive or declaratory relief to 
prevent the collection of a tax, i.e., the taxpayer must pay the tax and 
bring suit for a refund." Cedar Creek Erztem., Inc. v. State of N.C. 
Dep't of Motor Vehicles, 290 N.C. 450, 455, 226 S.E.2d 336, 339 (1976). 
In this case, Javurek failed to comply with the procedure set out in 
N.C. Gen. Stat. # 105-267, under which he was required to first pay the 
tax and then sue the state for a refund. 

This is true even though Javurek has asserted violations of the 
constitution. This Court has explained that the procedure outlined in 
N.C. Gen. Stat. # 105-267 must be followed even where, as here, the 
taxpayer is challenging the constitutionality of a tax: 

Plaintiffs' due process claim rests on their contention that the 
only avenue for contesting a jeopardy tax assessment is under 
G.S. 105-267, which prevents a court from taking jurisdiction over 
a contested tax assessment suit unless the aggrieved taxpayer 
first pays the tax and then seeks a refund from the North Carolina 
Department of Revenue. 

. . . Even in cases where the taxpayer is challenging the con- 
stitutionality of a tax, failure to comply with the "State's statutory 
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postpayment refund demand procedure" set forth in the statute 
bars the court from hearing the taxpayer's claim. 

Salas v. McGee, 125 N.C. App. 255, 257-58, 480 S.E.2d 714, 716, disc. 
review denied, 345 N.C. 755, 485 S.E.2d 298 (1997). See also Gulf Oil 
Corp. v. Clayton, 267 N.C. 15, 20, 147 S.E.2d 522, 526 (1966) (N.C. 
Gen. Stat. $ 105-267, which "requires the taxpayer to pay the amount 
of the disputed tax and sue the State for its recovery . . . is [the] 
appropriate procedure for a taxpayer who seeks to test the constitu- 
tionality of a statute or its application to him."); 47th Street Photo, 
Inc. v. Powers, 100 N.C. App. 746, 749, 398 S.E.2d 52, 54 (1990) ("a 
constitutional defense to a tax does not exempt a plaintiff from the 
mandatory procedure for challenging the tax set out in 5 105-267"), 
disc. review denied, 329 N.C. 268,407 S.E.2d 835 (1991). 

When construed liberally, in accordance with his pro se status, 
Javurek's petition could be viewed as a request for an order requiring 
the Board to act on his petition. His "Request for Judicial Review, Writ 
of Prohibition and Order of Judgment" was brought under a provision 
of the Administrative Procedure Act ("APA"), which provides in part: 
"Unreasonable delay on the part of any agency . . . in taking any 
required action shall be justification for any person whose rights, 
duties, or privileges are adversely affected by such delay to seek a 
court order compelling action by the agency . . . ." N.C. Gen. Stat. 
$ 150B-44 (2003). When, however, the Board issued its decision on his 
administrative petition on 15 October 2002, the action became moot. 
See In  re Hatley, 291 N.C. 693,694,231 S.E.2d 633,634 (1977) (appeal 
is moot "[wlhen events occur during the pendency of [the] appeal 
which cause the underlying controversy to cease to exist[.]"). 

Moreover, Javurek did not merely seek an order compelling 
action by the Board on his petition for review. Instead, he sought an 
order divesting the Board of jurisdiction and prohibiting any further 
action by the Secretary of Revenue regarding the assessments. Such 
an action is expressly forbidden by N.C. Gen. Stat. § 105-267 ("No 
court of this State shall entertain a suit of any kind brought for the 
purpose of preventing the collection of any tax imposed in this 
Subchapter ["Levy of Taxes"]."). Our Supreme Court has held that 
"[s]ection 105-267 . . . bars courts absolutely from entertaining suits 
of any kind brought for the purpose of preventing the collection of 
any tax imposed in Subchapter I ["Levy of Taxes"]." Bailey v. State, 
330 N.C. 227, 242, 412 S.E.2d 295, 304 (1991), cert. denied, 504 U.S. 
911, 118 L. Ed. 2d 547, 112 S. Ct. 1942 (1992), overruled on other 
grounds by Bailey v. State, 348 N.C. 130, 500 S.E.2d 54 (1998). 
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Finally, Javurek also appears to argue that the statutory pro- 
cedures set out in N.C. Gen. Stat. # 105-241.1 et seq. and N.C. 
Gen. Stat. # 105-267 are unconstitutional because they do not provide 
for a hearing before the taxpayer must pay the tax. The Supreme 
Court has already rejected this contention: "This statute [N.C. Gen. 
Stat. 5 105-2671 permitting payment to be made under protest with a 
right to bring an action to recover the monies so paid is constitutional 
and accords the taxpayer due process." Ki~kpa t r i c k  v. Currie, 250 
N.C. 213, 215, 108 S.E.2d 209, 210 (1959). The Supreme Court's rea- 
soning compels the conclusion that the procedures set out in N.C. 
Gen. Stat. 105-241.1 et seq., which also require payment of the tax 
before filing suit, likewise do not offend due process. 

In conclusion, because Javurek did not comply with the 
procedures prescribed by N.C. Gen. Stat. 5 105-241.3, 8 105-241.4, or 
5 105-267, the superior court lacked subject matter jurisdiction over 
the civil action. Therefore, we affirm the trial court's order denying 
Javurek's motion for summary judgment and dismissing the action. 
Our disposition of this case renders unnecessary any consideration of 
Javurek's remaining assignments of error. 

Affirmed. 

Judges BRYANT and ELMORE concur. 

IN THE MATTER OF: A.P & S.P 

NO. COA03-1516 

(Filed 17 August 2004) 

Child Abuse and Neglect- standing to appeal-juvenile 
neglect-paternal step-grandparent 

An appeal by a paternal step-grandfather from an order in a 
child neglect case was dismissed for lack of standing. Although 
respondent asserted that he was a proper party because he was 
a custodian of the children prior to the petitions alleging neg- 
lect, the conclusion that respondent was standing in loco paren- 
tis to the children is not warranted. The evidence indicates 
that the children were merely placed in the temporary care of 
respondent and the grandmother with the parents making ef- 
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forts to maintain a parent-child relationship. While respondent 
and the grandmother were listed on the petitions, they were not 
parties to the actions. 

Appeal by respondent from order entered 24 June 2003 by Judge 
Shirley H. Brown in District Court, Buncombe County. Heard in the 
Court of Appeals 16 June 2004. 

Buncombe County Department of Social Services, by  Renae S. 
Alt, for petitioner-appellee. 

Michael N. Tousey for Guardian ad Litem. 

Mercedes 0. Chut for respondent-appellant. 

McGEE, Judge. 

Buncombe County Department of Social Services (DSS) filed a 
petition dated 7 August 2002 alleging that A.P. was a neglected juve- 
nile. DSS filed a separate petition dated 15 August 2002 alleging that 
S.P. was a neglected juvenile. The petitions alleging neglect of A.P. 
and S.P. (collectively the children) listed the following persons as the 
children's parents, guardian, custodian, or caretaker: J.P. and J.P. (as 
mother and father, collectively parents), B.H. as paternal grand- 
mother, and S.H. (respondent) as paternal step-grandfather. In an 
order entered 23 October 2002, the trial court adjudicated the chil- 
dren neglected, ordered that temporary custody of the children be 
granted to DSS with placement in the discretion of DSS, and ordered 
that visits between the children and their parents be suspended until 
further hearings. The trial court again ordered that custody of the 
children remain with DSS in an order entered 18 November 2002. 

DSS filed a motion to cease visitation between the children and 
B.H. on 7 February 2003. In an order filed 10 March 2003, the trial 
court ordered that the children remain in the custody of DSS but fur- 
ther ordered reunification with the parents as the best plan for the 
children. In an order filed 9 April 2003, the trial court allowed DSS' 
motion to cease visitation and ordered that visitation between the 
children and B.H. cease. In an order filed 24 June 2003, the trial court 
ordered that the children remain in the custody of DSS, that the best 
plan for the children was adoption, and that all visits between the 
children and all family members be suspended. Respondent appeals. 
In a motion filed 11 December 2003, guardian ad litem of the children 
moved this Court to dismiss respondent's appeal. 
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The issue before this Court is whether respondent, as paternal 
step-grandfather of the children, is an appropriate party to appeal the 
24 June 2003 order. 

N.C. Gen. Stat. Q Q  7B-1001 and 7B-1002 (2003) designate when 
a right to appeal exists in a juvenile matter and which persons pos- 
sess the right to appeal. N.C. Gen. Stat. Q 7B-1001 provides that 
"[ulpon motion of a proper party as defined in G.S. 7B-1002, review 
of any final order of the court in a juvenile matter under this Article 
shall be before the Court of Appeals." The statute further provides 
that a "final order" includes "[alny order of disposition after an adju- 
dication that a juvenile is abused, neglected, or dependent[.]" N.C. 
Gen. Stat. 3 7B-1001(3) (2003). In this case, the order from which 
respondent appeals is an order of disposition after the children were 
adjudicated neglected. Accordingly, there is no dispute that the order 
is appealable. 

Under N.C. Gen. Stat. Q 7B-1002, "[aln appeal may be taken by the 
guardian ad litem or juvenile, the juvenile's parent, guardian, or cus- 
todian, the State or county agency." In this case, respondent asserts 
that he is a proper party to appeal this order. Respondent argues that 
he "was the custodian of the [clhildren prior to initiation of the juve- 
nile petition[s] alleging neglect in Buncon~be County." Accordingly, 
respondent asserts that "he clearly has a right to pursue the present 
appeal." However, DSS disputes respondent's assertion. 

N.C. Gen. Stat. $ 7B-101(8) (2003) defines a "[c]ustodian" as " [tlhe 
person or agency that has been awarded legal custody of a juvenile by 
a court or a person, other than parents or legal guardian, who has 
assumed the status and obligation of a parent without being awarded 
the legal custody of a juvenile by a court." There is no question that 
respondent has not been awarded legal custody of the children. 
However, the analysis must focus on whether respondent qualifies as 
one "who has assumed the status and obligation of a parent without 
being awarded the legal custody" of the children. 

In support of his contention that he was the "custodian" of the 
children prior to initiation of the petitions alleging neglect, respond- 
ent claims to have been "made a party to the juvenile court proceed- 
ings in Buncombe County[.]" Respondent's claim to being a party 
hinges on the following: (1) that he and his wife were listed on the 
petitions as  "parents, guardian, custodian, or caretaker" and (2) that 
he was served with a petition and summons regarding the alleged 
neglect of each child. 
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Despite respondent's argument, we do not find that he was the 
custodian of the children simply because he and his wife were listed 
on the petitions. Rather, a juvenile petition sets forth the names of 
persons who fit within any one of four categories, including parent, 
guardian, custodian, and caretaker. A petition also designates the 
relationship or title each listed person has with respect to the child or 
children involved. In the petitions at issue, J.P. and J.P. were named 
as mother and father. B.H. and respondent were also named in the 
petitions. However, they were designated simply as paternal grand- 
mother and paternal step-grandfather. The fact that respondent and 
his wife were not deemed "custodians" in the petitions is evidence 
indicating they were listed simply because they fulfilled the role of 
caretakers. Further evidence that respondent was merely a caretaker 
is the fact that respondent's attorney submitted a report to the trial 
court on 22 January 2003 on behalf of respondent titled "Report to 
the Court on behalf of Caretaker [Respondent]." (emphasis added). 
This report stated that "[Respondent] and his wife [ I  have had 
[A.P.] in their home often throughout her life and have an established 
relationship with [A.P.] as primary caretakers." (emphasis added). 
If, in fact, respondent qualified only as a caretaker, N.C. Gen. Stat. 
D 7B-1002 does not grant him a right to appeal. 

In further support of respondent's claim to being custodian of 
the children, he stressed the 12 September 2002 report of the 
guardian ad litem which stated that the children "are in custody of 
their paternal Grandmother and paternal Grand Step-father[.]'' Again, 
we do not find this argument persuasive. This report referred to the 
children being in the "custody" of their grandparents and was simply 
the guardian ad litem's way of specifying where the children were 
physically located. The use of the term "custody" in the guardian ad 
litem's report does not establish respondent's legal status with 
respect to the children. 

We note that over time the definition of custodian has undergone 
changes. Under N.C. Gen. Stat. 5 7A-278(7) (1969), custodian was 
defined as "a person or agency that has been awarded legal custody 
of a child by a court, or a person other than parents or legal guardian 
who stands in loco parentis to a child." Subsequently, the General 
Assembly narrowed the definition and limited custodian to only "[tlhe 
person or agency that has been awarded legal custody of a juvenile by 
a court." N.C. Gen. Stat. 5 7A-517(11) (1995). However, the definition 
was again changed, effective 27 October 1998, and broadened to 
include, in addition to one who had been awarded legal custody, "a 
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person, other than parents or legal guardian, who has assumed the 
status and obligation of a parent without being awarded the legal cus- 
tody of a juvenile by a court." It is this version of the definition that is 
presently in effect. See N.C. Gen. Stat. 5 7B-lOl(8). 

Cases interpreting N.C. Gen. Stat. 5 78-278(7) have stated that 
" '[tlhe term "in loco parentis" means in the place of a parent, and 
a "person in loco parentis" may be defined as one who has assumed 
the status and obligations of a parent without a formal adoption.' " 
Shook v. Peavy, 23 N.C. App. 230, 232, 208 S.E.2d 433, 435 (1974) 
(quoting 67 C.J.S., "Parent and Child," # 71, p. 803). See also Morgan 
v. Johnson, 24 N.C. App. 307. 308, 210 S.E.2d 503, 504 (1974). Thus, 
the current definition of custodian and the 1969 version essentially 
have the same meaning. 

The concept of in loco parentis has been addressed in the con- 
text of whether parental immunity exists in tort actions. For example, 
Liner v. Brown, 117 N.C. App. 44, 449 S.E.2d 905 (1994), disc. revietc: 
denied and cert. denied, 340 N.C. 113, 456 S.E.2d 315 (1995) involved 
the issue of whether the defendants stood i n  loco parentis to a child 
who drowned in their swimming pool. In that case, our Court ana- 
lyzed the meaning of in loco parentis and stated that "[a] person does 
not stand i n  loco parentis 'from the mere placing of a child in the 
temporary care of other persons by a parent or guardian of such 
child.' "Liner, 117 N.C. App. at 49, 449 S.E.2d at 907 (quoting State v. 
Pittard, 45 N.C. App. 701, 703, 263 S.E.2d 809, 811, disc. review 
denied, 300 N.C. 378, 267 S.E.2d 682 (1980)). Rather, " '[tlhis relation- 
ship is established only when the person with whom the child is 
placed intends to assume the status of a parent-by taking on the 
obligations incidental to the parental relationship, particularly that of 
support and maintenance.' " Id. 

In the case before us, A.P. was initially placed with respondent 
and B.H. around 11 March 2002 after A.P.'s mother reported that she 
had been forced out of the home by A.P.'s father. About a month later, 
both parents signed case plans agreeing to participate in parenting 
classes. A.P.'s father also agreed to participate in substance abuse 
classes and to maintain stable housing and employment. In addi- 
tion, A.P.'s mother agreed to follow up with therapy and maintain 
stable housing and employment. The fact that both parents signed a 
case plan and made commitments to participate in programs is evi- 
dence that they did not intend for A.P. to remain with respondent and 
B.H. indefinitely. Rather, A.P.'s placement was viewed as more of a 
temporary arrangement. 
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When S.P. was born in May 2002, she remained with her par- 
ents because DSS thought the parents had made progress. However, 
the parents began having problems, and on 13 August 2002, re- 
spondent and B.H. signed a kinship agreement in which they 
agreed to provide placement for S.P. In orders entered 23 October 
2002 and 18 November 2002, the trial court ordered that temporary 
custody of the children remain with DSS. In addition, DSS was given 
discretion for placement of the children, including, but not limited to 
the home of respondent and B.H. After allegations of sexual abuse, 
the children were moved from respondent's home to foster care on 12 
November 2002. 

The evidence does not indicate that respondent and B.H. assumed 
the role and status of parents to the children. First, the children spent 
only a relatively short amount of time with respondent and B.H. 
before they were moved to foster care. The evidence shows that A.P. 
lived with respondent and B.H. for approximately eight months while 
S.P. lived with them for only about three months. Second, the children 
were not simply abandoned by their parents. Rather, when A.P. was 
first placed with respondent and B.H., her parents made efforts to 
improve parenting skills, to maintain a suitable environment for her, 
and to restore the parent-child relationship. Similarly, the parents 
made efforts regarding S.P. until the kinship agreement was signed. 
Thus, we conclude that the children were merely placed in the tem- 
porary care of respondent and B.H. Under Liner, such placement 
does not warrant the conclusion that respondent was standing i n  loco 
parentis to the children. 

In contrast to the case before us, I n  re Kowalxek, 32 N.C. App. 
718, 233 S.E.2d 655 (1977) provides an example of when individuals 
do qualify as custodians with standing to challenge a custody order. 
Kowalxek involved a child whose mother left him with his father 
when the child was about one year old. Kowalxek, 32 N.C. App. at 719, 
233 S.E.2d at 656. About three months after his mother left, the child's 
father was killed in an accident. Id .  By emergency order, the child 
was placed in the physical custody of a woman who had begun to care 
for the child when the child's mother left. Id.  Subsequently, an order 
was entered placing the child with the woman who had cared for him 
and that woman's sister (the respondent). Id .  After a full hearing, the 
child was placed with the respondent and her husband (collectively 
the respondents). Id .  at 719-20, 233 S.E.2d at 656. Subsequently, cus- 
tody was modified and the child was placed with his mother. Id .  at 
720, 233 S.E.2d at 656-57. 
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This Court held that the respondents qualified as custodians 
under N.C. Gen. Stat. # 7A-278(7) and thus had standing to appeal. 
Kowalxek, 32 N.C. App. at 721-22, 233 S.E.2d at 657. This conclu- 
sion was based on the fact that the child had been in the physical cus- 
tody of the respondents; the respondents had supported the child for 
several months; and the respondents had expressed a desire to keep 
the child permanently. Id .  at 721, 233 S.E.2d at 657. Furthermore, it is 
noteworthy that the child's mother had failed to acknowledge the 
child when she applied for public assistance after leaving her hus- 
band and the child. Id. at 719, 233 S.E.2d at 656. In addition, she had 
failed to seek any information about the child after her husband was 
killed. Id .  Also, the respondents had been "explicitly referred to as 
parties" in the proceedings. In light of these facts, this Court con- 
cluded that the respondents had undertaken "the obligations of 
parents" and stood i n  loco parentis to the child. Id. at 721, 233 
S.E.2d at 657. 

The case before us differs from Kowalxek in several significant 
ways. First, the child in Kowalxek was essentially without a natural 
parent because he had been abandoned by his mother and his father 
had been killed. Second, the respondents in Kowalxek were explicitly 
considered parties in the custody proceedings. In contrast, in our 
case, both parents made efforts to maintain a parent-child relation- 
ship with A.P. and S.P. Furthermore, respondent and B.H. were not 
made parties to the actions. Rather, they were merely listed on the 
petitions. Accordingly, respondent lacks standing to appeal under 
N.C. Gen. Stat. § 7B-1002. 

Appeal dismissed. 

Judges McCULLOUGH and ELMORE concur. 
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ANDREW ARNOLD POWELL, JR., PETITIONER V. NORTH CAROLINA CRIMINAL 
JUSTICE EDUCATION AND TRAINING STANDARDS COMMISSION. RESPONDENT 

(Filed 17 August 2004) 

Police Officers- revocation and suspension of law enforce- 
ment certification-receiving or transferring stolen ve- 
hicles-obstruction of justice 

The trial court erred by reversing and remanding respondent 
North Carolina Criminal Justice Education and Training 
Standards Commission's final agency decision to revoke and sus- 
pend the law enforcement certification of petitioner based on 
committing the felony of possession of a stolen vehicle and 
obstruction of justice, because: (1) the trial court's review failed 
to analyze the final agency decision with respect to possession of 
a stolen vehicle, the felony offense under which respondent was 
proceeding against petitioner; (2) by identifying the period of 
possession and the identity of the stolen vehicle by color, year, 
make, model, and VIN, petitioner's assertion that the facts alleged 
were "so unspecific as to be inadequate" is without merit; (3) the 
issue of whether the evidence of record sufficiently supported the 
findings of fact was beyond the Court of Appeals' scope of review 
when the trial court undertook no analysis of the pertinent sup- 
porting evidence; and (4) respondent failed to argue that the trial 
court's order was erroneous with respect to the misdemeanor 
obstruction of justice charge, and thus, any argument concerning 
error relative to that charge is abandoned. 

Appeal by respondent from order entered 26 June 2003 by Judge 
Judson D. DeRamus, Jr. in Rockingham County Superior Court. Heard 
in the Court of Appeals 25 May 2004. 

Moss, Mason & Hill, by Matthew L. Mason and William L. Hill, 
for petitioner-appellee. 

Attorney General Roy Cooper, by Assistant Attorney General 
Lorrin Freeman, for respondent-appellant. 

CALABRIA, Judge. 

The North Carolina Criminal Justice Education and Training 
Standards Commission ("respondent") appeals the trial court's order 
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reversing and remanding with instructions to vacate respondent's 
final agency decision to revoke and suspend the law enforcement cer- 
tification of Andrew Arnold Powell, Jr. ("petitioner"). We reverse the 
decision of the trial court and remand for further proceedings. 

Petitioner was employed by the Madison Police Department as 
a law enforcement officer in February of 2000. As a pre-requisite to 
such work, petitioner sought and acquired law enforcement officers' 
certification on 15 October 1986. Besides his duties as a law enforce- 
ment officer, petitioner also owned two used car dealerships and a 
trailer park located in Virginia. 

On or about 25 February 2000, Investigator Gerald Cheney 
("Cheney") of the North Carolina Division of Motor Vehicles con- 
ducted a routine business inspection of one of petitioner's dealer- 
ships. Cheney's inspection consisted of recording the Vehicle 
Identification Number ("VIN") of selected vehicles and then validat- 
ing the VIN's via the dealer's title documentation. One of the vehicles 
Cheney attempted to examine was a 1993 Toyota Camry bearing 
dealer tags, which petitioner frequently used as his personal automo- 
bile. After comparing the VIN on the door of the Camry to the Camry's 
confidential VIN, Cheney determined the two VIN's did not match. 
When Cheney requested documentation, petitioner was unable to 
produce any title or bill of sale for the Camry and opined such docu- 
mentation might be at his other dealership. Cheney allowed petitioner 
to drive the Camry to an appointment but warned him not to allow 
anything to happen to the car. Cheney inspected twenty cars with 
appropriate supporting documentation for each car. When petitioner 
returned later that day to the dealership, he opted not to drive the 
Camry in favor of bringing "another car for Chaney to inspect." 
Cheney later determined the Camry's confidential VIN corresponded 
to a car previously reported stolen. 

The following day, petitioner drove the Camry to the trailer park 
in Virginia after a tenant complained of a water leak. Petitioner had 
previously received notice of recurring drug activity at the trailer 
park. When petitioner left the Camry unattended to inspect the 
premises, it was stolen. Petitioner reported the theft to the authorities 
in Virginia; however, petitioner later authorized the investigation of 
the theft to be moved into an "inactive" category and did not file an 
insurance claim with respect to the stolen car. After the theft of the 
Camry, petitioner was unable to locate the documents regarding the 
title andlor bill of sale at the other dealership and subsequently main- 
tained they must have been in the trunk of the stolen Camry. 
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In a letter dated 23 August 2001, respondent's director informed 
petitioner the Standards Committee found probable cause existed to 
believe petitioner's certification as a law enforcement officer should 
be (1) permanently revoked on the grounds that he committed the 
felony of "Receiving or Transferring Stolen Vehicles" and (2) sus- 
pended for not less than five years on the grounds that he committed 
the misdemeanor offense of obstruction of justice. The matter was 
heard before an administrative law judge ("ALJ") on 12 August 2002. 
Petitioner maintained, in pertinent part, that (I) no other car 
inspected had any problems, (2) there was no evidence petitioner 
changed the VIN or had reason to know the car was stolen, (3) peti- 
tioner was not informed until after the Camry was stolen from the 
trailer park that it had previously been reported stolen, and (4) he 
purchased the Camry at an auction and sometimes sellers pass 
stolen vehicles back into North Carolina from other states with a 
falsified title to sell at such auctions without the purchaser's knowl- 
edge. In the proposed decision, the ALJ concluded petitioner com- 
mitted both offenses at issue, and petitioner's law enforcement 
certification should be suspended for not less than five years and per- 
manently revoked. In the final agency decision, respondent adopted 
the AM'S proposed decision. Relevant to this appeal, conclusion of 
law four provides: 

[o]n or about February 26, 2000, Petitioner committed the felo- 
nious offense of "Receiving or Transferring Stolen Vehicles" when 
the Petitioner unlawfully, willfully and feloniously did possess a 
vehicle, to wit, a 1993 black Toyota Camry, having reason to 
believe said vehicle has been stolen or unlawfully taken in viola- 
tion of N.C.G.S. $ 20-106. 

Petitioner sought judicial review. 

The trial court's order, issued 26 June 2003, reversed and 
remanded the final agency decision for vacation. The trial court held 
conclusion of law four was patently erroneous because "there is 
no one felony offense of 'Receiving or Transferring Stolen Vehicles.' " 
In addition, the trial court held conclusion of law four lacked re- 
quired findings of fact to "support a conclusion of law that the peti- 
tioner either committed the felony offense of knowingly receiving 
a stolen vehicle with intent to procure title or the felony offense of 
knowingly transferring a stolen vehicle with intent to pass title." 
Finally, the trial court questioned the adequacy of respondent's 
pleadings in the 23 August 2003 letter since the pleadings failed 
to charge the offenses of receiving a stolen vehicle or transferring a 
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stolen vehicle "with sufficient certainty to apprise petitioner of the 
specific accusation against him so as to enable him to prepare his 
defense." Respondent appeals. 

"Judicial review of the final decision of an administrative agency 
in a contested case is governed by [N.C. Gen. Stat. $1 150B-51(b) of 
the APA." Watkins v. N.C. State Bd. of Dental Exam'rs ,  358 N.C. 190, 
199, 593 S.E.2d 764, 769 (2004). "The proper standard for the superior 
court's judicial review 'depends upon the particular issues presented 
on appeal.' " Mann Media, Inc. v. Randolph Cty. Planning Bd. ,  356 
N.C. 1, 13, 565 S.E.2d 9, 17 (2002) (citations and internal quotation 
marks omitted). Where "a petitioner contends the [bloard's decision 
was based on an error of law, 'de novo' review is proper. Id. (citations 
and internal quotation marks omitted). "[Tlhe appellate court exam- 
ines the trial court's order [regarding an agency decision] for error of 
law. The process has been described as a twofold task: (I) determin- 
ing whether the trial court exercised the appropriate scope of review 
and, if appropriate, (2) deciding whether the court did so properly." 
Id., at 14, 565 S.E.2d at 18 (citation omitted). Where, as here, the trial 
court examines the agency's final decision and finds it affected by 
errors of law, de novo review is proper. Because the trial court 
expressly undertook de novo review, we need only determine 
whether the trial court did so properly. 

The trial court correctly noted N.C. Gen. Stat. 5 20-106 (2003) 
prohibits three distinct Class H felonies: (1) possessing a stolen 
vehicle, (2) receiving a stolen vehicle, and (3) transferring a stolen 
vehicle. Thereafter, the entirety of the trial court's analysis is lim- 
ited to only the latter two prohibited offenses. For example, the trial 
court held 

the "FINDINGS OF FACT" [relevant to respondent's conclusion 
that petitioner violated N.C. Gen. Stat. Q: 20-1061 do not include 
findings that petitioner on or about February 26, 2000, received 
from, or  transfewed to, another person, the Camry with the 
in tent  to procure o?- pass title, or that he then knew or had rea- 
son to know the Canuy had been stolen or unlawfully taken, thus 
the respondent's findings do not support a conclusion of law that 
petitioner either committed the felony offense of knowingly 
receiving a stolen vehicle w i t h  intent  to procure title or the 
felony offense of knowingly transferring a stolen vehicle wi th  
intent  to pass title. 

(Emphasis added). Likewise, in considering respondent's pleading 
that "petitioner committed 'the' felonious offense of 'Receiving or 
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Transferring Stolen Vehicles,' " the trial court reasoned the letter 
which served as respondent's pleading did 

not sufficiently charge petitioner with either one or  both of these 
felony offenses since the charges are in the alternative and not 
conjunctive. Further, the necessary essential elements of intent 
(receive/procure, transfer/pass) with respect to title are not 
alleged nor is the name of another person associated with such 
receipt or transfer. The alleged dates of "the" offense cover a 
range of approximately five years. There is no allegation of the 
State or County in which the receipt or  transfer occurred. In 
summary, respondent's pleading does not . . . clearly allege all 
essential elements of either one of the two alternative charges. 

(Emphasis added). 

The error in the trial court's review is manifest: it fails to ana- 
lyze the final agency decision with respect to possession of a stolen 
vehicle, the felony offense under which respondent was proceed- 
ing against petitioner. Contrary to the trial court's order, respondent's 
letter dated 23 August 2001 informed petitioner that respondent had 
reason to believe petitioner "committed the felonious offense of 
'Receiving or Transferring Stolen Vehicles' by unlawfully, willfully, 
and feloniously possessing a vehicle [petitioner] had reason to 
believe had been stolen or unlawfully taken." (Emphasis added). 
The letter went on to describe the color, year, make, model, and 
VIN of the stolen vehicle as well as the time period petitioner pos- 
sessed the vehicle. 

Having determined the trial court failed to consider the felony 
offense of possession of a stolen vehicle, we need only determine 
whether such consideration was warranted. We conclude it was for 
multiple reasons. First, as the trial court correctly noted, N.C. Gen. 
Stat. 8 20-106 prohibits possessing, receiving, and transferring a 
stolen vehicle.1 Second, N.C. Gen. Stat. 8 20-106 is entitled "Receiving 
or transferring stolen vehicles," and respondent's letter simply incor- 
porated that title. Such incorporation does not limit respondent to 
charging either of the latter two prohibited offenses. The General 
Assembly deemed the title of the statute broad enough to cover three 

1. Petitioner contends respondent failed to give appropriate notice by failing to 
"reference . . . the particular sections of the statutes and rules involved[.]" See N.C. 
Gen. Stat. 5 150B-38(b)(2) (2003). However, N.C. Gen. Stat. 5 20-106, the statute peti- 
tioner was accused of violating, has no subsections and is, in fact, a single sentence. In 
addition, the letter clearly specified possession was the basis of revocation. 
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offenses, and we can discern no compelling reason why it would be 
competent to designate only two of the three offenses within that 
statute. Third, the elements of possession of a stolen vehicle under 
N.C. Gen. Stat. PS 20-106 are (I) a person possesses a vehicle (2) that 
he knows or has reason to believe was stolen or unlawfully taken, 
see State v. Craver, 70 N.C. App. 555, 559,320 S.E.2d 431, 434 (1984), 
which parallels the letter's language that petitioner "possess[ed] a 
vehicle" he "had reason to believe had been stolen or unlawfully 
taken." We reverse the trial court's order and remand for further con- 
sideration as to the offense of possession of a stolen vehicle. 

We also hold summarily that, by identifying the period of pos- 
session and the identity of the stolen vehicle by color, year, make, 
model, and VIN, petitioner's assertion that the facts alleged were "so 
unspecific as to be inadequate" is without merit. 

Finally, to the extent the trial court's order rests upon the absence 
of a finding of fact "that petitioner on or about February 26, 2000 . . . 
then knew or had reason to know the Camry had been stolen or 
unlawfully taken," the order does not properly consider the express 
language contained in conclusion of law four of the final agency deci- 
sion, which provides that petitioner possessed the Camry with "rea- 
son to believe said vehicle ha[d] been stolen or unlawfully taken in 
violation of N.C.G.S. 5 20-106." See Insurance Co. v. Keith, 283 N.C. 
577, 581, 196 S.E.2d 731, 734 (1973) (finding immaterial whether a 
challenged finding was "denominated a finding of fact, a conclusion 
of law, or a combination of both"). The trial court undertook no analy- 
sis of the supporting evidence; therefore, the issue of whether the evi- 
dence of record sufficiently supports the findings of fact is beyond 
our scope of review in this appeal. 

Respondent has not argued that the trial court's order was erro- 
neous in any respect with regards to the misdemeanor obstruction of 
justice charge. Accordingly, any argument concerning error by the 
trial court relative to that charge is deemed abandoned. N.C. R. App. 
P. 28(b)(6) (2004). 

Reversed and remanded. 

Judges WYNN and LEVINSON concur. 
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STATE OF NORTH CAROLINA v. MICHAEL BRIAN JOHNSON 

No. COA03-254 

(Filed 17 August 2004) 

Discovery- sexual offense victim-sealed DSS file-favorable 
to defendant-material 

Undisclosed portions of a DSS file about abuse of a statutory 
sexual offense victim should have been disclosed to defendant, 
and his conviction was reversed for that error. The information 
provided an alternative explanation for the abuse and was suffi- 
cient to undermine confidence in the outcome of the trial. 

Appeal by defendant from judgment entered 31 January 2002 by 
Judge Loto G. Caviness in Henderson County Superior Court. Heard 
in the Court of Appeals 2 December 2003. 

Attorney General Roy Cooper, by Assistant Attorney General 
Tina A. Krasner, for the State. 

Miles & Montgomery, by Mark Montgomery, for defendant- 
appellant. 

TIMMONS-GOODSON, Judge. 

Michael Brian Johnson ("defendant") appeals his conviction 
for first-degree statutory sexual offense. For the reasons discussed 
herein, we hold that defendant is entitled to a new trial. 

On 9 July 2001, defendant was indicted for first-degree statutory 
sexual offense. On 29 December 2002, defendant was also charged 
with first-degree rape by a bill of information. Prior to trial, defend- 
ant subpoenaed records compiled by the Henderson County Depart- . 

ment of Social Services ("DSS") regarding the minor victim, ~e1ly.l 
DSS refused to provide defendant with Kelly's file, and on 24 January 
2002, moved the trial court to examine the file in camera and redact 
certain information from the file. The trial court judge subsequently 
conducted an in camera inspection of the DSS file and determined 
that only a portion of the file was "relevant to the criminal cause and 
the defenses presented." The trial judge provided that portion of the 
file to the parties and thereafter sealed the remaining information of 

- - 

1. To protect the identity of the minor child, this Court will refer to  her by the 
pseudonym "Kelly." 
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the DSS file in the court file, to be reviewed by an appellate court 
were defendant to appeal. 

The case proceeded to trial. The State's evidence against defend- 
ant consisted primarily of testimony by Kelly that defendant had 
engaged in inappropriate sexual activities with her and opinion testi- 
mony by two doctors who examined Kelly and concluded that Kelly 
had been sexually abused. Defendant presented evidence denying the 
charges. On 31 January 2002, the jury found defendant guilty of first- 
degree statutory sex offense and guilty of rape of a child under the 
age of thirteen. The trial court arrested judgment on the rape charge 
and sentenced defendant to 288 to 355 months incarceration for the 
statutory sex offense charge. Defendant appeals. 

The dispositive issue on appeal is whether certain previously 
undisclosed portions of the DSS file should have been provided to 
defendant. Defendant argues that the undisclosed portions of the file 
contained information favorable and material to his case. We agree. 

"[Sluppression by the prosecution of evidence favorable to an 
accused upon request violates due process where the evidence is 
material either to guilt or to punishment, irrespective of the good 
faith or bad faith of the prosecution." Brady v. Maryland, 373 U.S. 83, 
87, 10 L. Ed. 2d 215,218 (1963). "Impeachment evidence. . . as well as 
exculpatory evidence, falls within the Brady rule." United States v. 
Bagley, 473 U.S. 667, 676,87 L. Ed. 2d 481, 490 (1985). See also Giglio 
v. United States, 405 U.S. 150, 154, 31 L. Ed. 2d 104, 108 (1972). In 
determining whether evidence in the possession of the State should 
be disclosed to defendant, "[a] judge is required to order an i n  cam- 
era inspection and make findings of fact concerning the evidence at 
issue only if there is a possibility that such evidence might be ma- 
terial to guilt or punishment and favorable to the defense." State v. 
Phillips, 328 N.C. 1, 18, 399 S.E.2d 293, 301 (1991). "But just because 
defendant asks for an i n  camera inspection does not automatically 
entitle him to one. Defendant still must demonstrate that the evidence 
sought to be disclosed might be material and favorable to his 
defense." State v. Thompson, 139 N.C. App. 299, 307, 533 S.E.2d 834, 
840 (2000). "[A]lthough asking defendant to affirmatively establish 
that a piece of evidence not in his possession is material might be a 
circular impossibility, [this Court] at least require[s] him to have a 
substantial basis for believing such evidence is material." Id. at 30'7, 
533 S.E.2d at 840. "[I]f the judge, after the in camera examination, 
rules against the defendant on his motion, the judge should order the 



856 IN THE COURT OF APPEALS 

STATE v. JOHNSON 

[I65 N.C. App. 854 (2004)l 

sealed statement placed in the record for appellate review." State v. 
Hardy, 293 N.C. 105, 128, 235 S.E.2d 828, 842 (1977). 

In State v. McGill, 141 N.C. App. 98, 101-02, 539 S.E.2d 351, 355 
(2000) this Court concluded: 

On appeal, this Court is required to examine the sealed records to 
determine if they contain information that is "both favorable to 
the accused and material to [either his] guilt or punishment." If 
the sealed records contain evidence which is both "favorable" 
and "material," defendant is constitutionally entitled to disclo- 
sure of this evidence. 

(quoting Pennsylvania v. Ritchie, 480 U.S. 39, 57, 94 L. Ed. 2d 40, 57 
(1987)) (other citations omitted). " 'Favorable' evidence includes evi- 
dence which tends to exculpate the accused, as well as 'any evidence 
adversely affecting the credibility of the government's witnesses.' " 
McGill, 141 N.C. App. at 102, 539 S.E.2d at 355 (quoting United States 
v. Devino, 89 F.3d 187, 189 (4th Cir. 1996)). Evidence is "material" 
where "there is a reasonable probability that, had the evidence been 
disclosed to the defense, the result of the proceeding would have 
been different. A 'reasonable probability' is a probability sufficient to 
undermine confidence in the outcome." Bagley, 473 U.S. at 682, 87 
L. Ed. 2d at 494. Furthermore, "[a] defendant is not entitled to a new 
trial based on trial errors unless such errors were material and 
prejudicial." State v. Alston, 307 N.C. 321, 339, 298 S.E.2d 631, 644 
(1983). The violation of a defendant's constitutional rights is preju- 
dicial unless this Court "finds that it was harmless beyond a rea- 
sonable doubt." N.C. Gen. Stat. # 15A-1443(b) (2003). 

In the instant case, we have reviewed the DSS file sealed by the 
trial court in order to determine if information contained within 
the file is favorable and material to defendant's case. After reviewing 
the sealed documents, we conclude that there is favorable and mate- 
rial evidence in the file that should have been provided to defendant 
for review prior to trial. 

The DSS file presented to the trial court for i n  camera inspection 
is composed of over 100 pages. The file contains medical documents, 
DSS case file documents, and various medical correspondences, as 
well as an indication that J e r e m ~ , ~  Kelly's older brother, may have 
sexually abused her. 

2. To protect the identity of the minor child, the Court will hereinafter refer to  
him by the pseudonym "Jeremy." 
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According to the DSS file, Jeremy is a mentally disturbed and 
troubled teen. Contained within the file is an intake report ("the 
intake report"), completed by Henderson County Child Protective 
Services employee T. Roberts ("Roberts"). The intake report states 
that on the afternoon of 15 November 2000, one of Kelly's family 
members contacted DSS because she was concerned for Kelly's 
safety. Roberts spoke with the family member on the phone and com- 
pleted the intake report, marking the report for "immediate 
response." The family member stated that she believed that Jeremy 
was a threat to Kelly and that Kelly should not be left alone with him. 
The family member told Roberts that Jeremy is often left alone with 
Kelly and that she fears Jeremy will harm Kelly, even if unintention- 
ally. The family member reported that Lee,3 the children's biological 
mother, "leaves [Kelly] with [Jeremy] alone." The family member also 
reported that "[Jeremy] and a [seventeen-year-old] friend were doing 
wrestling holds on [Kelly] and she would cry for several hours." The 
family member further reported that she believed "[Lee] left [Kelly] 
alone with [Jeremy] while she went to look for [defendant] at a bar 
last Saturday night." 

On the evening of 15 November 2000, Social Worker Patty Dalton 
("Dalton"), met with Jeremy and Lee. A copy of Dalton's report of the 
meeting is contained within the DSS file. During their meeting, 
Jeremy told Dalton that he had been sent to Eckerd Camp, a reform 
school, because he had taken a dagger to his previous school. Jeremy 
stated that he had been physically aggressive to his sister and mother 
in the past. He also stated that he had physically fought with his 
mother, but said it had not happened "in a while." He also admitted 
that he had wrestled with Kelly and that Kelly had cried because he 
was "too rough with her." 

The DSS file also contains information tending to show that Kelly 
had previously lied regarding her injuries. The file contains a report 
regarding Kelly's case that was produced by Social Worker M. Ballard 
("Ballard"). On 22 March 2001, Kelly reported to Ballard that 
Barbara" Kelly's stepmother, had "whipped" Kelly "two times" while 
her father watched. Kelly stated that she had been "whipped" for 
"[mJessin' with the baby chickens." However, Ballard's report states 
that the next day, Kelly informed Ballard that "she had lied when she 

3 To protect the ~ d c n t ~ t y  of the mino1 cluldren, the Court ulll heremafter refcr to 
the ch~ldren's mother by the preudonym "Lee " 

4 To protect the ident~ty of the minor ch~ldren,  the Court u ~ l l  heremafter refer to 
the ch~ldren's stepmother by the pseudonym "Barbara " 
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said she had gotten marks from a whipping at [her father] and 
[Barbara's] house." Kelly stated that "[her father and Barbara] had 
never hit her with a belt [and that] she doesn't know how she got 
these marks." 

The State stresses in its brief that the DSS file offers "no new 
material evidence on this point," because Kelly's credibility was suffi- 
ciently challenged at trial by testimony from Jeremy and Lee. 
However, we note that Jeremy and Lee testified only to Kelly's truth- 
fulness in her interactions with her family. Jeremy and Lee did not 
testify to Kelly's truthfulness in her interactions with the social work- 
ers investigating her alleged abuse, a point we find particularly ger- 
mane to defendant's trial for first-degree statutory sex offense. 

The information in the DSS file most favorable to defend- 
ant's case is the comments made by Lee indicating that she may 
have caused some of Kelly's injuries, and that Jeremy may have 
sexually abused Kelly. On 5 June 2001, Lee met with Social Worker 
G. Massicotte ("Massicotte") to discuss Kelly's Child Medical 
Evaluation ("CME"). A copy of Massicotte's report is contained within 
the DSS file. Massicotte reported that "[Lee] stated . . . that the scar 
mentioned in the [CME] could possibl[y] be the result of [Lee] 
scratching [Kelly] with her finger nail while [Lee] was putting 
ointment on [Kelly] in the vagina area where the scar is located." 
Lee also stated to Massicotte that "there was a remote possibility 
that [Jeremy] could have done something to [Kelly]." Lee told 
Massicotte that "[Jeremy] would have a yeast infection at the same 
time [Kelly] would have a yeast infection and that they would both 
clear up at the same time." 

In sum, the DSS file indicates that Jeremy has a history of physi- 
cal violence, that he and Kelly had yeast infections at the same time, 
and that Lee left Jeremy and Kelly in the house alone on several occa- 
sions. The file indicates that Kelly, the State's leading witness against 
defendant, told a social worker that she had lied in one of her previ- 
ous meetings with the social worker. The file also indicates that Lee 
believes she could have caused at least one of Kelly's injuries herself, 
and that it is possible that Jeremy had sexually abused Kelly. 

Because the information contained within the DSS file provides 
an alternative explanation for Kelly's abuse, we conclude that the 
information contained within the file is favorable to defendant's 
case. Furthermore, because we also conclude that the information is 
sufficient to undermine the confidence in the outcome of the trial, we 
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further conclude that the information is material, in that had the 
information been available for presentation at trial, a "reasonable 
probability" exists that "the result of the proceeding would have been 
different." Bagley, 473 U.S. at 682, 87 L. Ed. 2d at 494. Therefore, 
because the information contained within the file was favorable and 
material to defendant's case, we hold that defendant was constitu- 
tionally entitled to disclosure of the contents of the file, and that it 
was prejudicial error for the trial court to refuse to disclose the infor- 
mation to defendant. Accordingly, we reverse defendant's convictions 
and remand the case for a new trial. Prior to defendant's trial on 
remand, the trial court should disclose to defendant the information 
contained within the DSS file. 

Reversed and remanded. 

Judges WYNN and McCULLOUGH concur. 

CAROLYN H. OAKLEY, PLAINTIFF V. JON H. OAKLEY, DEFENDANT 

NO. COA03-916 

(Filed 17 August 2004) 

1. Divorce- alimony-separation agreement-procedure for 
modifying or vacating alimony 

Defendant husband erred by moving to terminate alimony 
under Rule 60(b)(6), because: (1) when the parties submitted 
their separation agreement to the court, it became a court order 
and was subject to the rules concerning such orders; and (2) 
N.C.G.S. $ 50-16.9 outlines the procedure for modifying or vacat- 
ing alimony awards. 

2. Divorce- alimony-separation agreement-cohabitation 
The trial court did not err by concluding that plaintiff wife did 

not cohabitate with a person of the opposite sex to whom she was 
unrelated by blood or marriage in violation of the parties' separa- 
tion agreement, because defendant husband failed to present evi- 
dence of activities beyond plaintiff and her boyfriend's sexual 
relationship and their occasional trips and dates to show the 
assumption of marital rights, duties, and obligations which are 
usually manifested by married people. 
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3. Contempt- civil-failure to pay alimony-ability to comply 
The trial court erred by finding defendant husband in con- 

tempt of court for willful failure to pay alimony to plaintiff wife in 
accordance with the parties' incorporated separation agreement, 
because there was no determination in the trial court's findings of 
defendant's present ability to comply with the terms of the order. 

Appeal by defendant from order entered 21 October 2002 by 
Judge William L. Daisy in Guilford County District Court. Heard in the 
Court of Appeals 26 April 2004. 

Dawn Sheek for plaintiff-appellee, 

Dotson, Kirkman & Morris, LLP, by Marshall l? Dotson, 111, for 
defendant-appellant. 

THORNBURG, Judge. 

This is an appeal from an order, issued after a bench trial, con- 
cluding that plaintiff had not lost her alimony rights due to cohabita- 
tion and finding defendant in contempt of a previous court order. 
Plaintiff and defendant were married on or about 25 February 1983 
and separated on 30 December 1997. The parties are the parents of 
one child. A "Separation Agreement and Property Settlement 
Agreement" ("the agreement") was entered into by the parties on 20 
March 1998. This agreement was incorporated into a divorce judg- 
ment granted to the parties on 27 October 1999. The agreement 
included many detailed provisions, including one related to alimony 
for plaintiff. Under the agreement, defendant was obligated to pay to 
plaintiff alimony "through June 30, 2005 or until . . . WIFE'S [plain- 
tiff's] cohabitation with a person of the opposite sex to whom she is 
unrelated by blood or marriage, whichever event shall first occur." 

Defendant paid alimony to plaintiff until April of 2000. At some 
point in May of 2000, defendant's attorney sent plaintiff a letter 
informing her that defendant would no longer pay her alimony due to 
her cohabitation with Richard Smith. On 7 November 2001, plaintiff 
filed a motion for contempt against defendant due to his failure to pay 
alimony and several other failures to comply with the separation 
agreement that are not at issue here. Defendant in turn made a 
motion under N.C. Gen. Stat. 5 1A-1, Rule 60(b)(6) to vacate the 
court's order of alimony due to plaintiff's cohabitation. The trial court 
found that plaintiff was not cohabiting and found defendant in con- 
tempt of the court order for not paying alimony. 
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[I] We first note that defendant erred in moving to terminate alimony 
under Rule 60(b)(6). "[Wlhenever the parties bring their separation 
agreements before the court for the court's approval, it will no longer 
be treated as a contract between the parties. All separation agree- 
ments approved by the court as judgments of the court will be treated 
similarly, to-wit, as court ordered judgments." Waltem v. Walters, 307 
N.C. 381, 386, 298 S.E.2d 338, 342 (1983). When the parties submitted 
their separation agreement to the court, it became a court order and 
subject to the rules concerning such orders. N.C. Gen. Stat. 5 50-16.9 
clearly outlines the procedure for modifying or vacating alimony 
awards. "Where one of two statutes might apply to the same situation, 
the statute which deals more directly and specifically with the situa- 
tion controls over the statute of more general applicability." Trustees 
of Rowan Tech. v. Hammond Assoc., 313 N.C. 230, 238, 328 S.E.2d 
274, 279 (1985). Defendant should have moved to terminate the 
alimony award under N.C. Gen. Stat. 5 50-16.9, not Rule 60(b)(l). 
However, the motion was assessed under the standards of N.C. Gen. 
Stat. 50-16.9 by the trial court and we will review the matter as if 
defendant had in fact made the motion under that statute. 

On appeal, defendant argues that the trial court erred in conclud- 
ing that plaintiff did not cohabit with Smith and that the trial court 
erred in finding him in contempt of court for not paying alimony. 
"[Wlhen the trial court sits without a jury, the standard of review on 
appeal is whether there was competent evidence to support the trial 
court's findings of fact and whether its conclusions of law were 
proper in light of such facts." Shear v. Stevens Building Co., 107 N.C. 
App. 154, 160, 418 S.E.2d 841, 845 (1992). 

[2] Defendant first argues that the trial court erred in concluding that 
plaintiff did not cohabit with Smith. The parties are not in disagree- 
ment as to the essential facts presented before the trial court. Rather, 
defendant is arguing that the trial court erred as a matter law in its 
application of N.C. Gen. Stat. 5 50-16.9(b). Defendant asserts that the 
facts presented met the definition of cohabitation as provided in the 
statute. N.C. Gen. Stat. 5 50-16.9(b) defines cohabitation: 

As used in this subsection, cohabitation means the act of two 
adults dwelling together continuously and habitually in a private 
heterosexual relationship, even if this relationship is not solem- 
nized by marriage, or a private homosexual relationship. 
Cohabitation is evidenced by the voluntary mutual assumption of 
those marital rights, duties, and obligations which are usually 
manifested by married people, and which include, but are not 
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necessarily dependent on, sexual relations. Nothing in this sec- 
tion shall be construed to make lawful conduct which is made 
unlawful by other statutes. 

N.C. Gen. Stat. # 50-16.9(b) (2003). 

The evidence presented in this case, through the testimony of the 
parties, their son and the plaintiff's neighbor, primarily addressed 
plaintiff and Smith's intimate relationship and the number of nights 
that Smith spent at plaintiff's home. The trial court also received 
some testimony as to plaintiff and Smith taking overnight trips, hav- 
ing dinners together and watching television together. We also note 
that there was evidence that plaintiff and Smith were engaged to be 
married at the time of the hearing, though there was no evidence 
presented that plaintiff and Smith were engaged at the time that 
defendant ceased paying alimony. 

This Court recently emphasized that "[iln order for the trial court 
to conclude that cohabitation has occurred, it should make find- 
ings that the type of acts included in the statute [N.C. Gen. Stat. 
# 50-16.9(b)] were present." Long v. Long, 160 N.C. App. 664, 667, 
588 S.E.2d 1, 3 (2003). Thus, in order for a trial court to conclude that 
one party has engaged in cohabitation, there must be evidence that 
the party engaged in the "voluntary mutual assumption of those mar- 
ital rights, duties, and obligations which are usually manifested by 
married people, and which include but are not necessarily dependent 
on, sexual relations." N.C. Gen. Stat. § 50-16.9(b). 

The holding in Long is in line with how our courts have dealt with 
issues of cohabitation in another context, the resumption of marital 
relations. Under N.C. Gen. Stat. # 52-10.1, married couples may exe- 
cute separation agreements, however the executory terms of a sepa- 
ration agreement are terminated upon the "resumption of the marital 
relation." In re Estate of Adamee, 291 N.C. 386, 391, 230 S.E.2d 541, 
545 (1976). N.C. Gen. Stat. § 52-10.2 defines the resumption of marital 
relations as the "voluntary renewal of the husband and wife relation- 
ship, as shown by the totality of the circumstances. Isolated incidents 
of sexual intercourse between the parties shall not constitute 
resumption of martial relations." N.C. Gen. Stat. 52-10.2 (2003). The 
cases that apply this statute address whether married couples have 
reconciled and resumed cohabitation by looking at the particular cir- 
cumstances that evidence a husband and wife relationship. We find 
these cases instructive in determining what constitutes marital rights, 
duties and obligations under N.C. Gen. Stat. # 50-16.9. 
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Our courts use one of two methods to determine whether the par- 
ties have resumed their marital relationship, depending on whether 
the parties present conflicting evidence about the relationship. See 
Schultz v. Schultz, 107 N.C. App. 366, 420 S.E.2d 186 (19921, disc. 
review denied, 333 N.C. 347, 426 S.E.2d 710 (1993). In the first test, 
developed from Adamee, where there is objective evidence, that is 
not conflicting, that the parties have held themselves out as man and 
wife, the court does not consider the subjective intent of the parties. 
Schultz, 107 N.C. App. at 373, 420 S.E.2d at 190. The other test grew 
out of the opinion in Hand v. Hand, 46 N.C. App. 82, 264 S.E.2d 597, 
disc. rev. denied, 300 N.C. 556, 270 S.E.2d 107 (1980), and addresses 
cases where the objective evidence of cohabitation is conflicting and 
thus allows for an evaluation of the parties' subjective intent. Schultz, 
107 N.C. App. at 371, 420 S.E.2d at 189. 

The only conflict in the objective evidence presented in the 
instant case was the number of nights per week that Smith spent the 
night at plaintiff's home. We find the objective test announced in 
Adamee and applied in Schultz instructive in this instance. The court 
in Adamee, quoting Young v. Young, 225 N.C. 340, 34 S.E.2d 154 
(19451, said that "cohabitation means living together as man and wife, 
though not necessarily implying sexual relations. Cohabitation 
includes other marital responsibilities and duties." Adamee, 291 N.C. 
at 392, 230 S.E.2d at 546. This Court in Schultz applied the Adamee 
test and found cohabitation based on evidence such as the fact that 
the former husband kept an automobile at the common residence, 
lived in the residence continuously, moved his belongings to the resi- 
dence, paid the utility bills and mowed the lawn. Schultz, 107 N.C. 
App. at 373, 420 S.E.2d at 190. The Court also considered that the for- 
mer wife did the laundry, worked in the yard with the former husband 
and engaged in sexual relations with him. Id. 

As defendant in the instant case presented no evidence of 
activities beyond plaintiff's and Smith's sexual relationship and their 
occasional trips and dates, we see no assumption of any "marital 
rights, duties, and obligations which are usually manifested by mar- 
ried people," such as those outlined in Schultz. Thus, the trial court 
did not err in concluding that plaintiff had not cohabited. Accord- 
ingly, the trial court did not err in denying defendant's motion to ter- 
minate alimony. 

[3] Defendant also argues that the trial court erred in finding him in 
contempt of the court order for not paying alimony. As we noted 
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above, separation agreements approved by the court and incorpo- 
rated into a judgment are treated as court orders and are "enforceable 
by the contempt powers of the court." Walters, 307 N.C. at 386, 298 
S.E.2d at 342. N.C. Gen. Stat. # 5A-21 states in part: 

Failure to comply with an order of a court is a continuing civil 
contempt as long as: 

(1) The order remains in force; 

(2) The purpose of the order may still be served by compliance 
with the order; 

(2a) The noncompliance by the person to whom the order is 
directed is willful; and 

(3) The person to whom the order is directed is able to comply 
with the order or is able to take reasonable measures that would 
enable the person to comply with the order. 

N.C. Gen. Stat. $ 5A-21(a) (2003). "This Court's review of a trial 
court's finding of contempt is limited to a consideration of 'whether 
the findings of fact by the trial judge are supported by competent evi- 
dence and whether those factual findings are sufficient to support the 
judgment.' " General Motors Acceptance Corp. v. Wright, 154 N.C. 
App. 672, 677, 573 S.E.2d 226, 229 (2002) (quoting McMiller v. 
McMiller, 77 N.C. App. 808, 810, 336 S.E.2d 134, 136 (1985)). 

"A defendant in a civil contempt action will be fined or incarcer- 
ated only after a determination is made that the defendant is capable 
of complying with the order of the court." Reece v. Reece, 58 N.C. App. 
404, 406-07, 293 S.E.2d 662, 663-64 (1982). Thus, a trial court must 
first make a finding of a defendant's present ability to comply with an 
order before concluding that a defendant is in civil contempt of an 
order. In the instant case, the trial court's only finding of fact regard- 
ing defendant's contempt was: 

The Defendant's willful failure to comply with the court's previ- 
ous order is willful and without legal justification and therefore 
Defendant is in contempt of this court. 

As there was no determination in the trial court's findings of the 
defendant's present ability to comply with the terms of the order in 
question, we reverse and remand to the trial court for further findings 
of fact consistent with this opinion. 
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Affirmed in part, reversed and remanded in part. 

Chief Judge MARTIN and Judge HUNTER concur. 

STATE OF NORTH CAROLINA v. HARRY GOODMAN, 111, DEFESDANT 

No. COA03-541 

(Filed 17 August 2004) 

Confessions and Incriminating Statements- violation of 
Miranda warnings-exclusion of physical evidence not 
required 

The trial court did not err in a first-degree murder case by 
denying defendant's motion to suppress physical evidence in- 
cluding the victim's body, an autopsy report, and other deriva- 
tive evidence obtained as the result of an interrogation in viola- 
tion of defendant's Miranda rights, because: (1) when a statement 
to law enforcement is not actually coerced but nonetheless 
obtained in violation of Miranda v. Arizona, 384 U.S. 436 
(1966), or Edwards v. Arizona, 451 U.S. 477 (1981), the statement 
itself must be suppressed but physical evidence obtained as a 
result of the violation need not be; (2) the importance of ensur- 
ing that all relevant evidence be submitted to the jury outweighs 
the need to exclude evidence that was gathered as the result of a 
noncoercive statement made in violation of the rule of Miranda 
as extended by Edwards, and the deterrent value of the rule is 
satisfied by the exclusion of the statement; and (3) the Court of 
Appeals is bound by State v. May, 334 N.C. 609 (1993), and May 
is consistent with United States v. Patane, 159 L. Ed. 2d 667 
(2004), which held that the fruit of the poisonous tree doctrine 
does not apply to failures to give Miranda warnings, since this 
case and May did not involve a failure to give Miranda warnings 
but rather addressed postwarning violations. 

Appeal by defendant from judgment entered 13 January 2003 by 
Judge Michael Helms in Montgomery County Superior Court. Heard 
in the Court of Appeals 4 February 2004. 
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Attorney General Roy Cooper, by Assistant Attorney General 
Amy C. Kunstling, for the State. 

Appellate Defender Staples Hughes, by Assistant Appellate 
Defender Constance E. Widenhouse, for defendant-appellant. 

GEER, Judge. 

Defendant pled guilty to first degree murder, but appeals from the 
trial court's denial of his motion to suppress physical evidence 
obtained as the result of an interrogation that arguably violated his 
rights under Miranda v. Arizona, 384 U.S. 436, 16 L. Ed. 2d 694, 86 
S. Ct. 1602 (1966) and Edwards v. Arizona, 451 U.S. 477,68 L. Ed. 2d 
378, 101 S. Ct. 1880 (1981). Because we are bound by State v. May, 
334 N.C. 609,611-12,434 S.E.2d 180, 181 (1993), cert. denied, 510 US. 
1198, 127 L. Ed. 2d 661, 114 S. Ct. 1310 (1994), we affirm. 

Factual Background 

At 9:30 p.m. on 9 April 1999, Montgomery County sheriff's 
deputies responded to a call directing them to the home of Bobby 
Wade Freeman. When law enforcement arrived, they found a large 
bloodstain on the living room carpet and a bloody coat against the 
front door, but no sign of Mr. Freeman. The sheriff's department 
issued a 50-mile radius "look-out" for Mr. Freeman's truck. A deputy 
discovered it on the shoulder of a road with defendant slumped in the 
driver's seat, a "crack" cocaine pipe between his legs. The truck seat 
appeared to be stained with blood. 

Defendant was searched and taken into custody. Three credit 
cards bearing Mr. Freeman's name were in his pocket. Lt. Chris Poole 
transported defendant to the sheriff's office and advised him of his 
Miranda rights. After signing a waiver of those rights, defend- 
ant admitted stealing Mr. Freeman's truck and using his credit 
cards, but denied killing Mr. Freeman. Defendant was charged 
with cocaine possession and taken before a magistrate to set bond. 
While riding with Lt. Poole in an elevator to the jail, defendant told 
Lt. Poole that he would not answer any more questions until he 
spoke with an attorney. 

The sheriff's department and other organizations began searching 
for Mr. Freeman, focusing initially on the area around Mr. Freeman's 
home and then searching outward in a spiral pattern. On 14 April 
1999, when police had still failed to find Mr. Freeman, Lt. Poole and 
SBI Special Agent John Reid removed defendant from the jail and 
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took him across the street to Lt. Poole's office. They told him they 
were not going to question him about the murder, but that they had 
information he had killed Mr. Freeman and might know where the 
body was. Defendant told them he "did not want to die over this" and 
said he would take the officers to the body. 

Defendant rode with Lt. Poole and Agent Reid in a patrol car, 
directing them to the end of Odessa Road, a dead-end road about five 
miles from where defendant was arrested. Mr. Freeman's body was 
located 10 to 12 feet off the road in a sparsely wooded area. The body 
was covered by a blanket, a plastic tarp, and branches. 

Defendant filed a pretrial motion to suppress his statements to Lt. 
Poole and Agent Reid and to suppress the physical evidence obtained 
as a result of those statements, including Mr. Freeman's body, the 
autopsy report, and other derivative evidence. At a hearing on 9 
September 2002, the trial court found that Lt. Poole and Agent Reid 
took defendant into their custody on 14 April 1999 and "caused the 
defendant to make statements, both oral and non-verbal, in violation 
of his Miranda and constitutional rights." The court allowed defend- 
ant's motion to suppress his oral and non-verbal statements, but 
denied his motion to suppress the physical evidence based on the 
inevitable discovery exception to the exclusionary rule. On 13 
January 2003, pursuant to a plea agreement in which he reserved his 
right to appeal the partial denial of his motion to suppress, defendant 
was sentenced to life in prison without parole. 

Discussion 

The standard of review in evaluating a trial court's ruling on a 
motion to suppress is that the trial court's findings of fact are conclu- 
sive on appeal if supported by competent evidence, even if the evi- 
dence is conflicting. State v. Smith, 160 N.C. App. 107, 114, 584 S.E.2d 
830, 835 (2003). If the trial court's conclusions of law are supported 
by its factual findings, we will not disturb those conclusions. State v. 
Logner, 148 N.C. App. 135, 138, 557 S.E.2d 191, 193-94 (2001). 

The State does not dispute that defendant's statements to Lt. 
Poole and Agent Reid regarding the location of Mr. Freeman's body 
were obtained in violation of his rights under Miranda and Edwards. 
Defendant argues that the physical evidence obtained as a result of 
those statements is, therefore, "fruit of the poisonous tree" and 
should have been suppressed under the exclusionary rule. Our 
Supreme Court has held, however, in State v. May, 334 N.C. 609, 434 
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S.E.2d 180 (1993), that when a statement to law enforcement is not 
actually coerced but nonetheless obtained in violation of Miranda or 
Edwards, the statement itself must be suppressed, but physical evi- 
dence obtained as a result of the violation need not be. Id. at 612, 434 
S.E.2d at 182. 

In May, the defendant signed a waiver of his Miranda rights, but 
invoked his right to counsel after the officers started interrogating 
him. Two days later, officers persuaded the defendant's girlfriend to 
call defendant. As a result of questions suggested by the officers, the 
defendant told his girlfriend where he had hidden items related to a 
murder. These statements led the officers to a knife, a pair of gloves, 
and a gag. In upholding the trial court's denial of a motion to suppress 
the physical evidence, the Supreme Court held: 

If the record shows there was no actual coercion but only a vio- 
lation of the Miranda warning requirement, it is not necessary to 
give too broad an application to the exclusionary rule. The state- 
ment which is obtained by the violation of the Miranda rule must 
be excluded but some evidence which is obtained as a result of 
the violation does not have to be excluded. 

Id. The Court reasoned that the importance of ensuring that all rele- 
vant evidence be submitted to the jury "outweighs the need to 
exclude evidence which was gathered as the result of a non-coercive 
statement made in violation of the prophylactic rule of Miranda as 
extended by Edwards." Id. at 613, 434 S.E.2d at 182. The Court con- 
cluded that "[tlhe deterrent value of the rule is satisfied by the exclu- 
sion of the statement made as a result of the Miranda or Edwards 
violations." Id. 

This case is materially indistinguishable from May. Because, 
however, of our Supreme Court's emphasis in May on the prophylac- 
tic nature of Miranda, the continued viability of its holding was 
arguably called into doubt by Dickerson v. United States, 530 US. 
428,147 L. Ed. 2d 405,120 S. Ct. 2326 (2000), which held that Miranda 
was a constitutional rule and not just prophylactic. See State v. 
Phelps, 156 N.C. App. 119, 125 n.1, 575 S.E.2d 818, 822 n.1 (2003), 
rev'd, 358 N.C. 142,592 S.E.2d 687 (2004). In light of the United States 
Supreme Court's recent decision in United States v. Patane, - U.S. 
-, 159 L. Ed. 2d 667, 124 S. Ct. 2620 (2004), we conclude that May 
is still controlling. 

In Patane, a three-judge plurality held that the "fruit of the 
poisonous tree" doctrine does not apply to failures to give Miranda 
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warnings. Id. at -, 159 L. Ed. 2d at 680, 124 S. Ct. at 2631. Although 
May, like this case, did not involve a failure to give Miranda warn- 
ings, but rather addressed post-warning violations, the reasoning of 
Justices Kennedy and O'Connor, concurring in the judgment, suggests 
that May is consistent with Patane. Justice Kennedy stressed that 
Dickerson did not undermine the Court's prior precedents and specif- 
ically pointed to cases involving post-warning Miranda violations, 
including Oregon v. Elstad, 470 U.S. 298, 84 L. Ed. 2d 222, 105 S. Ct. 
1285 (1985) and Michigan v. Tucker, 417 U.S. 433,41 L. Ed. 2d 182,94 
S. Ct. 2357 (1974)-the primary authority upon which May relied. In 
addition, the plurality and the concurrence both embraced a weighing 
analysis identical with that of May. As Justice Kennedy stated, "In 
light of the important probative value of reliable physical evidence, it 
is doubtful that exclusion can be justified by a deterrence rationale 
sensitive to both law enforcement interests and a suspect's rights dur- 
ing an in-custody interrogation." Patane, - U.S. at -, 159 L. Ed. 2d 
at 680, 124 S. Ct. at 2631. 

Accordingly, we are still bound by May. Under May, the 
trial court properly denied the motion to suppress the physical evi- 
dence. We do not, therefore, need to reach the question whether 
this evidence should have been excluded under the inevitable dis- 
covery doctrine. 

Affirmed. 

Chief Judge MARTIN and Judge STEELMAN concur. 

PHYLLIS MOODY, ADMINISTRATRIX OF THE ESTATE OF OSCAR JENKINS MOODY, 
DECEASED EMPLOYEE, PLAINTIFF-APPELLEE V. MECKLENBURG COUNTY, EMPLOYER, 
SELF-INSURED, DEFENDANT-APPELLANT 

No. COA03-459 

(Filed 17 August 2004) 

1. Workers' Compensation- findings-credibility of dece- 
dent during medical treatment-findings not required on 
all evidence 

The Industrial Commission did not err in a workers' compen- 
sation case by not addressing the credibility of the decedent in 
the statements he made during medical treatment. The Commis- 
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sion properly weighed the evidence before it and found those 
facts necessary to support its conclusions. The Commission is not 
required to make findings about all of the evidence before it. 

2. Workers' Compensation- findings-acceptance of doctor's 
testimony-findings on reasons not required 

The Industrial Commission did not err in a workers' compen- 
sation case by accepting the opinion of a doctor without making 
a finding on decedent's credibility. The Commission is not 
required to elaborate on why it believes one witness or piece of 
evidence over another. 

3. Workers' Compensation- findings-injury and causation- 
supported by evidence 

The Industrial Commission did not err in a workers' compen- 
sation case by finding that the decedent sustained a concussion 
or brain injury that caused anxiety disorders and depression and 
prevented employment. The findings were supported by the evi- 
dence, and the conclusions by the findings. 

Appeal by defendant from opinion and award entered 20 
December 2002 by the North Carolina Industrial Commission. Heard 
in the Court of Appeals 24 February 2004. 

Cox, Gage & Sasser, by  Margaret B. DeVries, for plaintiff- 
appellee. 

Jones, Hewson & Woolard, b y  Lawrence J. Goldman, for 
defendant-appellant. 

McGEE, Judge. 

Mecklenburg County (employer) appeals from an opinion and 
award of the North Carolina Industrial Commission (the 
Commission) entered 20 December 2002 finding that Oscar Jenkins 
Moody (Moody) suffered a cornpensable injury by accident while 
working for employer. 

The evidence before the Commission tended to show that 
Moody was a deputy sheriff employed as a trustee coordinator with 
the Mecklenburg County Sheriff's Department. Moody was in- 
volved in an automobile collision on 15 August 1994 as he was 
driving "downtown to headquarters." Moody's vehicle hydroplaned 
and was hit by an oncoming truck. Moody testified that the acci- 
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dent resulted in injuries to his left knee, right shoulder, back, neck, 
and head. 

Employer paid Moody temporary total disability compensation 
from the date of the accident until October 1999. A deputy commis- 
sioner entered an opinion and award on 24 September 1999 terminat- 
ing temporary total disability benefits for Moody retroactive to 13 
April 1996. The Commission reversed the deputy commissioner's 
award and ordered that employer pay additional workers' compensa- 
tion benefits, including (1) payment for "reasonable and necessary 
medical and psychological treatment" because of the injury by acci- 
dent, (2) payment for weekly benefits from the date of injury until 
death, and (3) payment for permanent injuries. Employer appeals. We 
note that due to Moody's death prior to entry of the Commission's 
opinion and award, Phyllis Moody, Administratrix of Moody's estate 
(Administratrix), was substituted for Moody. 

Employer's first argument is two-fold: (1) that the Commission 
erred in failing to make any findings regarding Moody's credibility 
and/or (2) that the Commission erred in failing to make any findings 
regarding Moody's medical care providers' reliance on Moody's cred- 
ibility in rendering their opinions. 

[I] Regarding the first prong of the argument, employer asserts that 
Moody's credibility was "clearly the key issue in this case" and there- 
fore, the Commission should have addressed Moody's credibility. We 
note at the outset that employer does not attack Moody's credibility 
based on the testimony he provided as a witness at the hearing. 
Rather, employer attacks Moody's credibility with respect to the con- 
flicting information Moody provided throughout his treatment. 
Employer argues that Moody provided "misinformation to his physi- 
cians in an apparent attempt to exaggerate the extent of his disabil- 
ity." Specifically, employer notes that the emergency room report 
after the accident conflicts with how Moody later described the acci- 
dent and injuries. Thus, employer asserts that the Commission should 
have made a finding regarding Moody's credibility. 

It is well settled that the Commission is "the sole judge of 
the weight and credibility of the evidence[.]" Deese v. Champion 
Int'l Cow., 352 N.C. 109, 116, 530 S.E.2d 549, 553 (2000). In addition, 
"[tlhe Commission is not required . . . to find facts as to all credible 
evidence. That requirement would place an unreasonable burden on 
the Commission. Instead, the Commission must find those facts 
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which are necessary to support its conclusions of law." London 
v. Snak Time Catering, Inc., 136 N.C. App. 473, 476, 525 S.E.2d 
203, 205, cert. denied, 352 N.C. 589, 544 S.E.2d 781 (2000) (cita- 
tions omitted). 

In this case, the Commission made multiple findings regarding 
the accident and Moody's subsequent course of medical treatment. 
Employer is correct in its assertion that the Commission did not make 
a specific finding of fact to address Moody's credibility. However, as 
stated above, the Commission is not required to make findings 
regarding all of the evidence before it. "It is the exclusive province of 
the Industrial Commission to weigh and evaluate the evidence before 
it and find the facts." Lucas v. Thomas Built Buses, 88 N.C. App. 587, 
589,364 S.E.2d 147, 149 (1988). 

Here, it appears that the Commission properly weighed the evi- 
dence before it and found those facts which were necessary to sup- 
port its conclusions. More specifically, it is evident that the 
Commission examined the various statements Moody made to the 
emergency room doctors because the Commission found as a fact 
that Moody "gave inconsistent accounts about his possible loss of 
consciousness after the 15 August 1994 accident." This finding 
implies that the Commission did evaluate the statements Moody 
made to his medical care providers. Although the Commission did not 
make an explicit finding regarding Moody's credibility, such a finding 
was not required. 

Employer cites two cases in arguing that reversal is warranted 
when the Commission fails to make "specific findings of fact as to the 
crucial questions necessary to support the Industrial Commission 
decision[.]" We note that the cases cited by employer, Grant v. 
Burlington Industries, Inc., 77 N.C. App. 241, 335 S.E.2d 327 (1985) 
and Hilliard v. Apex Cabinet Go., 305 N.C. 593,290 S.E.2d 682 (1982), 
for the proposition that findings of fact are required, do not deal with 
the Commission's failure to make findings regarding credibility. In 
Grant, our Court found that "the factual findings in this case are 
insufficient to determine the rights of the parties on the issue of dis- 
ability." Grant, 77 N.C. App. at 249, 335 S.E.2d at 333. Similarly, in 
Hilliard, our Supreme Court held that the Commission "failed to 
make specific findings of fact as to the crucial questions necessary to 
support a conclusion as to whether plaintiff had suffered any disabil- 
ity as defined by G.S. 97-2(9)." Hilliard, 305 N.C. at 596, 290 S.E.2d at 
684. Accordingly, this argument is without merit. 
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[2] Under the second prong of employer's first argument, employer 
argues that the opinion of Dr. Patricia L. Gross (Dr. Gross) was based 
in large part on Moody's credibility. Accordingly, employer argues 
that the Commission "should have made a finding on [Moody's] cred- 
ibility before accepting Dr. Gross' testimony or rejected that testi- 
mony entirely." For the reasons stated below, we disagree. 

As explained above, the Commission is not required to make find- 
ings on all credible evidence. See London, 136 N.C. App. at 476, 525 
S.E.2d at 205. See also Peagler u. @son Foods, Inc., 138 N.C. App. 
593, 602, 532 S.E.2d 207, 213 (2000). Further, we note that 

[tlhis Court in Adams made it clear that the Commission does not 
have to explain its findings of fact by attempting to distinguish ' 

which evidence or witnesses it finds credible. Requiring the 
Commission to explain its credibility determinations and allow- 
ing the Court of Appeals to review the Commission's explanation 
of those credibility determinations would be inconsistent with 
our legal system's tradition of not requiring the fact finder to 
explain why he or she believes one witness over another or 
believes one piece of evidence is more credible than another. 

Deese, 352 N.C. at 116-17, 530 S.E.2d at 553. 

In finding of fact number fourteen, the Commission "accept[ed] 
the diagnoses and causation analysis of Dr. Gross and reject[ed] those 
of Dr. Gualtieri." Dr. Gross is a neuropsychologist who testified in a 
deposition that Moody suffered a "concussion with brief loss of con- 
sciousness that led to a mild frontal lobe syndrome." She testified 
that this injury resulted in permanent brain damage with cognitive 
and personality effects. As stated above, the Commission is not 
required to elaborate on why it believes one witness or piece of evi- 
dence over another. Employer's argument that the Comn~ission 
should have made a finding about Moody's credibility prior to accept- 
ing Dr. Gross' testimony is essentially an argument that the 
Commission needs to justify or explain why it found Dr. Gross credi- 
ble. Under Deese, such an explanation is not required. Accordingly, 
this argument is without merit. 

[3] Employer next argues in multiple assignments of error that the 
Commission erred in finding that Moody sustained a concussion or 
brain injury in the accident which caused anxiety disorders and 
depression and prevented Moody's employment. The challenged find- 
ings of fact include the following: 
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3. Decedent sustained a concussion in the accident. A con- 
cussion can occur by the shaking of the brain without a direct 
impact to the head. 

4. . . . Decedent gave inconsistent accounts about his possi- 
ble loss of consciousness after the 15 August 1994 accident. 
Confusion is a common symptom in cases of concussion. 

18. The accident of 15 August 1994 caused decedent to suffer 
a brain injury, which, in turn, caused anxiety disorders and 
depression that prevented decedent from working beginning 
immediately after the 15 August 1994 accident and continuing. 

In addition, employer challenges the following conclusions 
of law: 

2. As a result of the injury by accident of 15 August 1994, 
decedent developed physical injuries, anxiety disorders, and 
depression. Defendant is responsible for such reasonable and 
necessary medical treatment, psychological treatment, and coun- 
seling rendered . . . . 

3. Due to the psychological conditions suffered by decedent 
following the 15 August 1994 injury by accident, decedent was 
unable [to] earn wages in any employment from 15 August 1994 
and continuing until his death. 

"When reviewing an Industrial Commission decision, our Court is 
'limited to reviewing whether any competent evidence supports the 
Commission's findings of fact and whether the findings of fact sup- 
port the Commission's conclusions of law.' " Smith v. First Choice 
Sews., 158 N.C. App. 244,248,580 S.E.2d 743, 747 (quoting Deese, 352 
N.C. at 116, 530 S.E.2d at 553 (2000)), disc. review denied, 357 N.C. 
461, 586 S.E.2d 99 (2003). " 'The findings of fact by the Industrial 
Commission are conclusive on appeal if supported by any competent 
evidence.' " Adams v. AVX Corp., 349 N.C. 676, 681, 509 S.E.2d 41 1, 
414 (1998) (quoting Gallimore v. Marilyn's Shoes, 292 N.C. 399, 402, 
233 S.E.2d 529, 531 (1977)). 

Findings of fact numbers three and four which state that Moody 
suffered a concussion are supported by Dr. Gross' deposition testi- 
mony. Dr. Gross stated that Moody suffered "a concussion with brief 
loss of consciousness[.]" In addition, Dr. Gross recorded Moody's 
diagnosis in her neuropsychological evaluation as "[c]oncussion with 
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brief loss of consciousness (less than 1 hour)." Further, in this case, 
employer's Form 19 states that as a result of a motor vehicle accident, 
Moody "suffered concussion, [left] knee injury, [right] back bruise 
and other multiple injuries." 

Finding number eighteen is also supported by Dr. Gross' testi- 
mony. She stated in her deposition testimony that as a result of the 
15 August 1994 accident, Moody suffered "a mild brain injury with 
post-concussive syndrome." She further stated that this injury 
would affect Moody permanently. In addition, Dr. Gross stated that 
according to a report of Moody's wife, after the accident, Moody "was 
more reclusive, refused to do things that he used to do socially, 
whereas he used to be very outgoing, family oriented." She further 
testified that the brain injury exacerbated Moody's personality disor- 
der and caused behavioral and emotional effects. As a result, Dr. 
Gross testified that Moody's brain injury would "[a]bsolutely" prevent 
his return to work as a deputy. Similarly, Dr. Edward C. Holscher tes- 
tified in his deposition that "probably 80 to 90 percent" of Moody's 
inability to work because of psychiatric problems was due to the 15 
August 1994 accident. 

Lastly, both of the disputed conclusions of law are supported 
by the findings of fact. Specifically, finding number eighteen 
supports these conclusions of law. Accordingly, this argument is 
without merit. 

Affirmed. 

Judges WYNN and TYSON concur. 

LARRY E.  JACKSON, EMPLOYEE, PLAIKTIFF V. FLAMBEAU AIRMOLD CORP., EMPLOYER, 
AND LIBERTY MUTUAL INSURANCE CO., CARRIER, DEFE~DANTS 

No. COA02-1326 

(Filed 17 August 2004) 

Workers' Compensation- dismissal of  claim-notice and find- 
ings insufficient 

The sua sponte dismissal of a workers' compensation claim 
for failure to prosecute was improper, as was the failure to make 
necessary findings and conclusions supporting the order. 
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Appeal by plaintiff from an order entered 19 March 2002 by 
Chairman Buck Lattimore of the North Carolina Industrial 
Commission. Heard in the Court of Appeals 10 September 2003. 

Lawrence, Rigsbee & Best, PA. ,  by Natarlin R. Best, for 
plaintiff-appellant. 

Cranfill, Sumner & Hartzog, L.L.P, by P Collins Barwick, 111, 
Tracy C. Myatt, and Kari R. Johnson, for defendants-appellees. 

GEER, Judge. 

Plaintiff Larry E. Jackson appeals the North Carolina Industrial 
Commission's dismissal of his claim with prejudice for failure to pros- 
ecute. Because the Commission did not provide plaintiff with notice 
and an opportunity to be heard prior to dismissing his claim and 
because the Commission failed to support its decision with the 
required findings of fact and conclusions of law, we reverse and 
remand for further proceedings. 

On 25 August 1998, Deputy Commissioner Mary Moore Hoag 
entered an opinion and award concluding that plaintiff had con- 
tracted the occupational disease of bilateral carpal tunnel syn- 
drome as a result of his work for defendant-employer and that he had 
sustained a compensable injury by accident to his shoulder on 
26 April 1996 when he attempted to open a jammed door on de- 
fendant-employer's blow mold machine. She awarded temporary 
total disability "until he returns t o  work or until further Order of 
the Commission." 

Due to his wife's employment, plaintiff subsequently moved to 
Japan, spending most of the year there with his family, but returning 
to North Carolina for a portion of each summer. In 2001, a dispute 
arose related to plaintiff's undergoing bilateral carpel tunnel surgery. 
Plaintiff requested a hearing because of "[dlefendant's failure to pro- 
vide payment and reimbursement for necessary medical expenses 
relating [to] hand-occupational disease [and] shoulder accidents aris- 
ing from employment[.]" Defendants responded that "plaintiff- 
employee has not made himself available for previously authorized 
carpal tunnel releases agreed to by defendants." 

The hearing was continued from the 5 June 2001 docket until an 
unspecified date because plaintiff was out of the country until 18 
June 2001 and plaintiff's counsel had a conflict. On 19 June 2001, 
plaintiff's counsel, by letter to Chief Deputy Commissioner Stephen 
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Gheen, requested a special setting of the previously scheduled 
hearing and that the hearing be conducted by teleconference. The 
record does not indicate that the Commission addressed this 
request. On 11 July 2001, counsel for defendants wrote Deputy 
Commissioner Morgan Chapman reporting that he had received a 
calendar setting the case for hearing on 21 August 2001. He wrote: 
"I believe you will be contacted in the near future regarding particu- 
lar issues which are pending and plaintiff's difficulty in remaining in 
the United States for the hearing on August 21st." Counsel for defend- 
ants suggested that "it may assist everyone to have a pre-hearing con- 
ference with you by telephone or in person if you have the time prior 
to hearing this case." 

In a letter dated 15 August 2001 to Deputy Commissioner 
Chapman, counsel for defendants indicated that the parties had par- 
ticipated in a conference call with the deputy commissioner. Counsel 
also reported that plaintiff's counsel had informed him by telephone 
on or about 13 August 2001 that the plaintiff would be returning to 
Japan prior to the hearing date and that "she would be arranging 
some type of telephonic arrangement for Mr. Jackson to allegedly 
appear at the hearing on Tuesday, August 21st by phone from Japan." 
Counsel for defendants objected to this arrangement and asked that 
the case be removed from the 21 August 2001 setting or continued to 
a later date before Deputy Commissioner Chapman so that appropri- 
ate arrangements could be made. 

The next document in the record is an Order of Dismissal by Dep- 
uty Commissioner Chapman filed 29 August 2001. The order stated: 

At the call of this case for hearing, there was no appearance 
by either plaintiff or defendants. The undersigned was subse- 
quently informed that [plaintiff's counsel] had called [defense 
counsel] and had advised him that these cases had been dis- 
missed by Deputy Commissioner Taylor. In fact, these had not 
been dismissed and, since Deputy Commissioner Taylor did not 
have the cases pending before her, no order would have been 
filed in the cases by Deputy Commissioner Taylor. 

These cases had been set on two previous occasions and had 
not been heard in large part because plaintiff had moved to Japan 
and was not available for the hearing. He had returned to this 
country for surgery regarding these claims this summer and was 
expected to be at the hearing. Although [defense counsel] indi- 
cated prior to the date of hearing that [plaintiff's counsel] wanted 



878 I N  THE COURT O F  APPEALS 

JACKSON v. FLAMBEAU AIRMOLD CORP. 

(165 N.C. App. 875 (2004)l 

to take plaintiff's testimony by telephone, plaintiff had not 
requested that option and had not been granted permission to 
take his testimony by telephone. [Plaintiff] was expected to be at 
the hearing. In view of the problems in this case, the case would 
not have been continued barring extraordinary circumstances. 
Assuming the accuracy of the information provided, it was unrea- 
sonable for [plaintiff's counsel's] office to not examine the docu- 
ment to determine the parties involved. Furthermore, there has 
been no written communication from [plaintiff's counsel] since 
the date of hearing. Consequently, it appears that these cases 
should be dismissed. 

There are no materials in the record that help explain more clearly to 
this Court what precisely occurred that caused the parties not to 
appear at the hearing. 

Plaintiff moved for reconsideration, stating that counsel for plain- 
tiff had followed up with counsel for defendants regarding his 15 
August 2001 request for a continuance. Counsel for defendants had 
indicated that he had a conflict on 21 August 2001 because he had 
another hearing scheduled for the same date. Deputy Commissioner 
Chapman declined to address the request for reconsideration because 
plaintiff had already appealed to the Full Commission. 

On appeal, an administrative panel of the Full Commission 
affirmed Deputy Commissioner Chapman's order. The Commission's 
order stated in its entirety: 

The undersigned have reviewed the competent evidence of 
record. Having found no good grounds to reconsider the evi- 
dence, receive further evidence, or hear the parties or their rep- 
resentatives, the Full Commission AFFIRMS the Order of 
Dismissal of the Deputy Commissioner and plaintiff's claim is 
hereby DISMISSED WITH PREJUDICE. 

Plaintiff has appealed from this order of dismissal. 

N.C. Gen. Stat. 3 97-80(a) (2003) grants the Industrial Commis- 
sion the power to  make rules consistent with the Workers' 
Compensation Act in order to carry out the Act's provisions. Under 
the authority of this statute, the Commission adopted Rule 613(l)(c). 
That rule states: 

Upon proper notice and a n  opportunity to be heard, any 
claim may be dismissed with or without prejudice by the 
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Industrial Commission on its own motion or by motion of any 
party for failure to prosecute or to comply with these Rules or 
any Order of the Commission. 

Workers' Comp. R. of N.C. Indus. Comm'n 613(l)(c), 2002 Ann. R. 
(N.C.) 770 (emphasis added). Because the deputy commissioner's 
order dismissed plaintiff's claim for failure to prosecute, she was 
required to comply with Rule 613(l)(c). 

By its terms, Rule 613(l)(c) dictates that a claim not be dismissed 
unless the affected party is given notice and an opportunity to be 
heard. In this case, dismissal was ordered sua sponte by the deputy 
commissioner, with neither party receiving notice that such an order 
was pending or contemplated. This procedure violated Rule 
613(l)(c). Lee v. Roses, 162 N.C. App. 129, 131-32, 590 S.E.2d 404,406 
(2004) ("Rule 613(l)(c) of the Workers' Compensation Rules permits 
the dismissal of a claim with prejudice for failure to prosecute upon 
proper notice and an opportunity to be heard."). 

Further, in Lee, this Court reversed an order of the Full 
Commission under Rule 613(l)(c) when, as here, it failed to make 
findings of fact and conclusions of law necessary to support the order 
of dismissal. Id. at 131, 590 S.E.2d at 406. Under Lee, prior to dis- 
missing a claim pursuant to Rule 613(l)(c), the Commission must, in 
its order, address three factors: 

"(1) whether the plaintiff acted in a manner which deliberately or 
unreasonably delayed the matter; (2) the amount of prejudice, if 
any, to the defendant [caused by the plaintiff's failure to prose- 
cute]; and (3) the reason, if one exists, that sanctions short of dis- 
missal would not suffice." 

Id. at 133, 590 S.E.2d at 407 (quoting Wilder v. Wilder, 146 N.C. App. 
574, 578, 553 S.E.2d 425, 428 (2001)). Just as this Court observed in 
Lee, "neither the deputy commissioner nor the Full Commission made 
findings of fact or conclusions of law addressing any of the above 
cited factors. Thus, the order is not sufficient as a matter of law to 
dismiss the plaintiff's claim with prejudice for failure to prosecute." 
Id. at 133, 590 S.E.2d at 407. 

Accordingly, the Full Commission in this case erred when it 
summarily affirmed the deputy commissioner's order entered with- 
out notice and an opportunity to be heard and when it failed to make 
the necessary findings of fact and conclusions of law to support its 
order. The order of dismissal is reversed and this case is remanded 



880 IN THE COURT O F  APPEALS 

LAND v. TALL HOUSE BLDG. CO. 

[I65 N.C. App. 880 (2004)l 

to the Industrial Commission for further proceedings consistent with 
this opinion. 

Reversed and remanded. 

Chief Judge MARTIN and Judge BRYANT concur. 

HARRY LAND AND WIFE, KATHY LAND, PLAINTIFFS V. TALL HOUSE BUILDING 
CO., DEFENDANT, AND ASSURANCE COMPANY O F  AMERICA, INC., AS ASSIGNEE 

OF TALL HOUSE BUILDING CO., THIRD-PARTY PLAINTIFF V. DRWIT SYSTEMS, 
INC.; COLIN W. McKEAN, INDIVIDUALLY AND D/B/A SOUTHERN SYNTHETIC & 
PLASTER; EDWARD McKEAN, INDIV1Dr1ALLY AND D/B/A SOUTHERN SYNTHETIC 
& PLASTER; PICKARD ROOFING COMPANY, INC.; AND MARVIN WINDOWS, 
INC., THIRD-PARTY DEFENDANTS 

(Filed 17 August 2004) 

1. Construction Claims- governed by contract-no joint con- 
tribution claims 

Summary judgment was correctly granted for defendant 
Dryvit, a third-party defendant, on joint contribution claims aris- 
ing from the construction of a house. The builder failed to per- 
form the terms of the contract, the law of contract governed, and 
the builder could not be a joint tortfeasor. The plaintiff here, the 
insurance company and assignee of the builder, stood in place of 
the builder and had no claim for contribution. 

2. Construction Claims- governed by contract-no indem- 
nity claim-damage to building alone-economic loss rule 

Summary judgment was correctly granted for defendant 
Dryvit on indemnity claims arising from the construction of a 
house. The law of contract rather than of tort governs the obliga- 
tions and remedies of the parties in this case. Moreover, there 
was no damage other than to the house itself. This is purely eco- 
nomic loss, which bars any negligence claims. 

Appeal by Assurance Company of America, Inc., (as assignee of 
Tall House Builders, Inc.) from order entered 12 May 2003 by Judge 
Orlando F. Hudson, Jr., in Durham County Superior Court. Heard in 
the Court of Appeals 29 April 2004. 
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Dean & Gibson, L.L.P, by Christopher J. Culp; and Dinsmore & 
Shohl, L.L.P, by Joseph N. Tucker and Julie Muth Goodman, for 
Assurance Company of America, Inc., appellant. 

Womble Carlyle Sandridge & Rice, I?L.L.C., by Hada V Haulsee 
and David J. Mazza, for Dryvit Systems, Inc., appellee. 

McCULLOUGH, Judge. 

Assurance Company of America, Inc. ("ACA), as assignee of Tall 
House Builders, Inc. ("Tall House"), appeals from an order granting 
summary judgment to Dryvit Systems, Inc. ("Dryvit"). 

The forecast of evidence tended to show that Harry and Kathy 
Land ("The Lands") entered into a contract with Tall House in which 
Tall House agreed to serve as the general contractor for the con- 
struction of a residence in Durham County, North Carolina. Tall 
House used direct exterior finish systems ("DEFS"). Dryvit was 
the manufacturer of the DEFS, also known as Fastrak System 
4000, and Southern Synthetic ("Southern Synthetic") applied the 
product to the house. 

After construction was completed, the Lands moved into the 
house. In May of 1998, the Lands sued Tall House alleging construc- 
tion defects. One month later, Tall House filed a third-party complaint 
against Dryvit and Southern Synthetic. 

By December of 1999, the Lands and Tall House reached a settle- 
ment agreement. In the agreement, Tall House paid the Lands 
$199,900.00 for a dismissal of all claims against Tall House. In 
exchange, the Lands agreed to assign "all claims, rights and causes of 
action they may have against any other person or entity concerning 
any damage to the House to [Tall House's insurer,] Assurance 
Company of America ('ACA')." As part of the settlement, Tall House 
dismissed its counterclaims against the Lands for unpaid amounts to 
Tall House. And, although it had settled with the Lands, Tall House 
preserved its right to continue its claims against Dryvit. 

On 5 July 2000, third-party defendant Dryvit moved for summary 
judgment on all of Tall House's claims. On 1 August 2000, the Durham 
County Superior Court entered an order granting summary judgment 
for Dryvit on all of Tall House's claims. The trial court's order did not 
specify the grounds upon which it was based. Tall House appealed the 
1 August 2000 order to this Court. 
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We held that the trial court committed reversible error in granting 
Dryvit's motion for summary judgment. Land v. Tall House Bldg. Co., 
150 N.C. App. 132, 137, 563 S.E.2d 8, 11 (2002). We noted that ACA 
was the real party in interest because "the [settlement] agreement 
mandated [that] ACA, as insurer for Tall House, pay $199,900.00 to the 
Lands, and in return the Lands had to assign all of their rights from 
the dispute to ACA." Id. at 135, 563 S.E.2d at 10. "Thereafter, Tall 
House was no longer actually involved in the litigation." Id. Although 
ACA should have substituted itself for Tall House, the trial court 
erred in granting summary judgment at that point in the litigation. Id. 
at 135-36, 563 S.E.2d at 10. Instead, the court should have ordered a 
continuance to allow reasonable time for ACA to substitute itself for 
Tall House. Id. at 136-37, 563 S.E.2d at 10-11. 

On remand, the trial court granted a motion substituting ACA as 
the real party in interest. Dryvit renewed its motion for summary 
judgment on 5 August 2002. Once again, the trial court granted 
Dryvit's motion for summary judgment. 

ACA, standing in the shoes of Tall House, appeals. On appeal, 
ACA argues that the trial court erred in granting the motion for sum- 
mary judgment on the contribution and indemnity claims against 
Dryvit. We disagree and affirm the decision of the trial court. 

I. Standard of Review 

Summary judgment is appropriate if "the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with 
the affidavits, if any, show that there is no genuine issue as to any 
material fact and that any party is entitled to a judgment as a matter 
of law." N.C. Gen. Stat. 3 1A-1, Rule 56(c) (2003). "[Tlhe standard of 
review on appeal from summary judgment is whether there is any 
genuine issue of material fact and whether the moving party is en- 
titled to a judgment as a matter of law." Bruce-Terminix Co. v. 
Zurich Ins. Co., 130 N.C. App. 729, 733, 504 S.E.2d 574, 577 (1998). 
"Further, the evidence presented by the parties must be viewed in the 
light most favorable to the non-movant." Id. 

11. Contribution Claims 

[I] ACA contends that the trial court erred in granting summary judg- 
ment on the contribution claims against Dryvit. However, our 
Supreme Court has indicated that "[olrdinarily, a breach of contract 
does not give rise to a tort action by the promisee against the 
promisor." Ports Authority v. Roofing Co., 294 N.C. 73,81, 240 S.E.2d 
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345, 350 (1978), rejected on other grounds by Pustees of Rowan, 
Tech. v. Hammond Assoc., 313 N.C. 230, 328 S.E.2d 274 (1985). 
Although there are exceptions to this rule, none apply to the present 
case. Ports Authority, 294 N.C. at 82, 240 S.E.2d at 350-51. The gen- 
eral rule has also been applied in cases involving contracts to build a 
home. In Spillman v. American Homes, 108 N.C. App. 63, 64, 422 
S.E.2d 740, 741 (1992), the plaintiffs filed a tort claim alleging that, 
defendant improperly constructed and installed their mobile home. 
The Spillman Court rejected the validity of this claim and stated: 

Absent the existence of a public policy exception, as in the case 
of contracts involving a common carrier, innkeeper or other 
bailee, . . . a tort action does not lie against a party to a con- 
tract who simply fails to properly perform the terms of the 
contract, even if that failure to properly perform was due to the 
negligent or intentional conduct of that party, when the injury 
resulting from the breach is damage to the subject matter of the 
contract. I t  is the law of contract and not the law of negligence 
which defines the obligations and remedies of the parties i n  
such a situation. 

Id. at 65, 422 S.E.2d at 741-42 (emphasis added). 

The similarities between Spillman and the present case are 
striking. As was the case in Spillman, the Lands had a contract with 
Tall House for the construction of a home. After the home was com- 
pleted, the Lands began to experience problems with water intrusion 
and other structural defects. We believe that Tall House failed to per- 
form the terms of the contract, and this failure resulted in injury to 
the subject matter of the contract, the home. Thus, the law of con- 
tract, not the law of negligence, defines the obligations and remedies 
of the parties. 

Since there can be no recovery based on a negligence theory, 
ACA's contribution claim must also fail. N.C. Gen. Stat. 3 1B-1 (2003) 
governs the right of contribution in North Carolina. "Under this 
statute, there is no right to contribution from one who is not a 
joint tort-feasor." Kaleel Builders, Inc. v. Ashby, 161 N.C. App. 34,43, 
587 S.E.2d 470, 477 (2003), disc. review denied, 358 N.C. 235, 595 
S.E.2d 152 (2004). Because Tall House could only be liable to the 
Lands for breach of contract, it could not be a joint tort-feasor. 
Therefore, standing in the shoes of Tall House, ACA has no claim for 
contribution against Dryvit or any other party. This assignment of 
error is overruled. 



884 IN THE COURT OF APPEALS 

LAND v. TALL HOUSE BLDG. CO. 

[I65 N.C. App. 880 (2004)l 

111. Indemnity Claims 

[2] ACA suggests that the trial court erred in granting summary judg- 
ment on the indemnity claims against Dryvit. Once again, its argu- 
ment appears to be rooted in tort theory. In its brief, ACA states that 
"[iln order to prevail on its indemnity claims, ACA merely had to 
demonstrate that any negligence or fault on Tall House's part was pas- 
sive or secondary, as opposed to the active negligence of Dryvit." 

"Tort law provides for indemnity of one secondarily liable by one 
who is primarily liable." I n  re Huyck Corp. v. Magnum Inc., 309 N.C. 
788, 793, 309 S.E.2d 183, 187 (1983) (emphasis added). However, 
applying this principle to the present case is problematic for a num- 
ber of reasons. 

First, we have already mentioned .that the law of contract, not 
the law of torts, defines the obligations and remedies of the parties. 
As we stated in Kaleel Builders, "we acknowledge no negligence 
claim where all rights and remedies have been set forth in the 
contractual relationship." Kaleel Builders, 161 N.C. App. at 42, 587 
S.E.2d at 476. 

Second, the economic loss doctrine "prohibits recovery for 
economic loss in tort." Moore v. Coachmen Industries, Inc., 129 
N.C. App. 389, 401, 499 S.E.2d 772, 780 (1998). "Instead, such claims 
are governed by contract law[.]" Id. The courts have construed 
the term "economic losses" to include damages to the product 
itself. Id. However, "[wlhere a defective product causes damage to 
property other than the product itself, losses attributable to the 
defective product are recoverable in tort rather than contract." Id. at 
402, 499 S.E.2d at 780. 

At least one federal court has considered what constitutes dam- 
age to property "other than the product itself' for the purposes of the 
economic loss rule. Wilson v. Dryvit Systems, Inc., 206 F. Supp. 2d 
749, 753 (E.D.N.C. 2002)) aff'd, 71 Fed. Appx. 960 (2003). In North 
Carolina, "when a component part of a product or a system injures 
the rest of the product or the system, only economic loss has 
occurred." Id. More importantly, the Court made the following state- 
ment about the exact same product at issue in the case at bar: 

Dryvit's DEFS cladding is an integral component of plaintiffs' 
house. The damage caused by the allegedly defective Fastrak 
therefore constitutes damage to the house itself. No "other" prop- 
erty damage has resulted, and plaintiffs have suffered purely eco- 
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nomic losses. Thus, plaintiffs' negligence claims against Dryvit 
are barred by the economic loss rule, and Dryvit is entitled to 
summary judgment on those claims. 

Id. at 754. 

We believe that a similar result is warranted in the present case. 
As was the case in Wilson, any damage caused by the DEFS consti- 
tutes damage to the house itself. Since no other property damage has 
resulted, this is purely economic loss. Therefore, the economic loss 
rule bars any negligence claims against Dryvit. This includes ACA's 
indemnity claims which were rooted in tort. Accordingly, this assign- 
ment of error is dismissed. 

After carefully considering the record and arguments of the par- 
ties, we conclude that the trial court acted properly in all respects. 
Therefore, the trial court's decision to grant summary judgment to 
Dryvit is 

Affirmed. 

Judges HUDSON and LEVINSON concur. 

NORTHFIELD DEVELOPMENT COMPANY, INC., PLAINTIFF V. CITY O F  BURLINGTON, 
A POLITICAL SUBDIVISION OF THE STATE OF NORTH CAROLINA, DEFENDANT 

NO. COA03-1024 

(Filed 17 August 2004) 

Cemeteries; Zoning- denial of special use permit-sub- 
ject matter jurisdiction-certiorari proceeding-writ of 
mandamus 

The trial court did not have subject matter jurisdiction over 
a case where plaintiff company sought an order compelling 
defendant city to issue a special use permit for operation of a 
cemetery and seeking monetary damages, because: (1) N.C.G.S. 
§ 160A-381(c) sets forth the procedure for review of the denial of 
an application for a special use permit by a city council, every 
decision of the city council shall be subject to review by the 
superior court by proceedings in the nature of certiorari, and the 
superior court sits as the appellate court rather than as a trial 
court; (2) in the instant case rather than petitioning for certiorari, 
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plaintiff filed a civil action seeking review of the city council's 
decision and an order of the court directing the city to issue the 
special use permit, the trial court never requested any record of 
the proceedings before defendant nor was such record ever filed 
in the matter, and the parties engaged in extensive discovery and 
thereafter sought resolution of the case by each party filing a 
motion for summary judgment which is improper for a certiorari 
proceeding; (3) without a record to review, the trial court could 
not apply the proper appellate standard of review, and in turn nei- 
ther could the Court of Appeals; and (4) assuming arguendo that 
plaintiff's complaint states a claim for mandamus, it does not con- 
fer jurisdiction over this claim when issuance of a writ of man- 
damus is an exercise of original and not appellate jurisdiction. 

Appeal by plaintiff from judgments entered 28 April 2003 and 29 
May 2003 by Judge Kenneth C. Titus in Alamance County Superior 
Court. Heard in the Court of Appeals 18 May 2004. 

Smith, James, Rowlett & Cohen, L.L.P, by Seth R. Cohen and J. 
David James, for plaintiff-appellant. 

Robert M. Ward, Attorney for City of Burlington, and Thomas, 
Fe?*guson & Mullins, L.L.P, by Jay  H. Ferguson, for defendant- 
appellee. 

STEELMAN, Judge. 

Plaintiff, Northfield Development Co, Inc., appeals two or- 
ders and judgments of the trial court, dismissing its claims against 
defendant. 

On 10 June 1999, plaintiff submitted an application to defendant 
for a special use permit to allow it to operate a cemetery upon a fifty 
acre tract located within the extraterritorial zoning jurisdiction of 
defendant. Defendant's planning director requested that plaintiff sub- 
mit additional information, including a site plan. Plaintiff refused to 
submit the additional information. On 3 August 1999, the Burlington 
Town Council (defendant), without holding a public hearing on the 
matter, denied plaintiff's request for a special use permit. On 21 
September 1999, plaintiff filed a complaint against defendant. This 
action was subsequently dismissed without prejudice on 6 April 2001. 
Plaintiff filed the present action on 5 April 2002. 

Plaintiff's complaint asserts that the North Carolina Cemetery 
Act, Chapter 65 of the North Carolina General Statutes, established a 
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complete and integrated regulatory scheme, and that defendant was 
not entitled to request additional information in connection with 
plaintiff's application for a special use pennit. Plaintiff asserted two 
causes of action. First, it sought an order compelling defendant to 
issue the special use permit. Second, it sought monetary damages, 
alleging the denial of the permit was unreasonable, arbitrary, and 
capricious in violation of Article I, Section 19 of the North Carolina 
Constitution, and also violated the North Carolina Cemetery Act. 

This matter came on before the Superior Court of Alamance 
County on 17 March 2003, upon plaintiff's motion for partial summary 
judgment, defendant's motion to dismiss for failure to state a claim 
upon which relief could be granted, and defendant's motion for sum- 
mary judgment. By order and judgment filed 28 April 2003, the trial 
court denied plaintiff's motion for partial summary judgment and 
defendant's motion to dismiss plaintiff's second claim. This order 
granted defendant's motion to dismiss plaintiff's first claim based 
upon mootness, and also granted defendant's motion for summary 
judgment as to plaintiff's second claim. Plaintiff gave notice of appeal 
from this order and judgment on 20 May 2003. On 28 May 2003, Judge 
Titus entered an amended order and judgment, from which plaintiff 
appealed on 21 July 2003. The amended order and judgment con- 
tained minor wording changes from the original order and judgment. 
The decretal portion of the two orders and judgments are identical. 
Defendant asserted a cross-assignment of error, asserting the trial 
court erred in denying its motion to dismiss plaintiff's second claim. 

We first address whether this Court or the trial court had juris- 
diction over this matter. The issue of whether a court has subject 
matter jurisdiction may be raised at any time during a proceeding, 
and the issue may be raised for the first time on appeal. Wood v. 
Guilford Cty., 355 N.C. 161,164, 558 S.E.2d 490,493 (2002); N.C. Gen. 
Stat. 5 1A-1, Rule 12(h)(3) (2003). Even if the parties did not raise the 
issue in their briefs, the court may raise the question of subject mat- 
ter jurisdiction by its own motion. Howell v. Morton, 131 N.C. App. 
626, 629, 508 S.E.2d 804, 806 (1998). Further, the parties cannot 
stipulate to give a court subject matter jurisdiction where no such 
jurisdiction exists. Alford v. Shaw, 327 N.C. 526, 533, 398 S.E.2d 445, 
448-49 n. 1 (1990). 

In North Carolina, there is no inherent right to appeal. Cox v. 
Kinston, 217 N.C. 391,396, 8 S.E.2d 252, 257 (1940). Rather, avenues 
of appeal are created by statute. Id. N.C. Gen. Stat. # 160A-381(c) 
expressly sets forth the procedure for review of the denial of an 
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application for a special use permit by a city council. "[Elvery 
such decision of the city council shall be subject to review by the 
superior court by proceedings in the nature of certiorari." N.C. Gen. 
Stat. Q 160A-381(c) (2003). Upon the filing of the petition for review 
by certiorari, the trial court issues an order directing that the record 
of the proceedings before the municipality be brought up before the 
court. In reviewing the actions of the town council pursuant to N.C. 
Gen. Stat. Q 160A-381, the superior court sits as an appellate court, 
not as a trial court. Estates, Inc. v. Town of Chapel Hill, 130 N.C. 
App. 664, 667, 504 S.E.2d 296, 299 (1998), disc. review denied, 350 
N.C. 93, 527 S.E.2d 664 (1999). In determining whether it was proper 
for a town council to deny an application for a special use permit, the 
applicable standard of review depends upon the nature of the error 
asserted by petitioner. Hewett v. County of Brunswick, 155 N.C. App. 
138, 142, 573 S.E.2d 688, 691 (2002). The reviewing court conducts a 
de novo review where the petitioner asserts an error of law. Id. If the 
petitioner alleges that the council's decision was arbitrary and capri- 
cious, as is the case here, the reviewing court applies the whole 
record test. Id. This requires the reviewing court to examine the 
entire record to determine if the agency's decision was supported by 
substantial evidence. Id. The trial court may not consider evidence 
outside of the record. Batch v. Town of Chc~pd Hill, 326 N.C. 1, 11, 
387 S.E.2d 655,662, cwt. denied, 496 U.S. 931, 110 L. E. 2d 651 (1990). 
Nor is it proper for a trial court in a certiorari proceeding to grant 
summary judgment. Id. 

In this case, the Burlington City Council denied plaintiff's request 
for a special use permit. Rather than petitioning for certiorari, plain- 
tiff filed a civil action seeking review of the city council's decision, 
and an order of the court directing the city to issue the special use 
permit. The trial court never requested any record of the proceedings 
before defendant, nor was such record ever filed in this matter. 
Instead, the parties engaged in extensive discovery, including the tak- 
ing of five depositions, filing five affidavits, and then sought resolu- 
tion of the case by each party filing a motion for summary judgment. 
This is precisely what our Supreme Court in Batch held could not 
occur in a certiorari proceeding. Without a record to review, the trial 
court cannot apply the proper appellate standard of review, and in 
turn, neither can this Court. 

This matter was not commenced by the filing of a complaint on 
5 April 2002. This matter was commenced by the filing of plain- 
tiff's application for a special use permit with defendant on 10 
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June 1999. The courts of this State are limited to reviewing this 
matter in an appellate posture under the provisions of N.C. Gen. Stat. 
5 160A-381(c). It is the province of the General Assembly to create 
alternative avenues of appeal and review, not the courts. Since plain- 
tiff failed to file a petition for a writ of certiorari seeking review of 
this matter, both the trial court and this Court are without jurisdiction 
to hear plaintiff's first claim. 

In its order and judgment, the trial court characterized plain- 
tiff's first claim as a "mandamus claim." Assuming arguendo that 
plaintiff's complaint does state a claim for mandamus, we hold that 
this did not confer jurisdiction over this claim. 

Where a statute stipulates a specific route for an appeal to the 
superior court for review, this procedure is the exclusive means for 
obtaining judicial review. See N.C. Central University v. Taylor, 122 
N.C. App. 609, 613, 471 S.E.2d 115, 118 (1996), aff'd per curiam, 345 
N.C. 630, 481 S.E.2d 83 (1997). A writ of mandamus is only to be 
issued where there is no other legal remedy. Young v. Roberts, 
252 N.C. 9, 17, 112 S.E.2d 758, 765 (1960). As stated above, N.C. Gen. 
Stat. 6 160A-381(c) provides for review of a denial of a special use 
permit by the parties filing a petition for writ of certiorari to the 
superior court. Furthermore, the " 'issuance of a writ of mandamus 
is an exercise of original and not appellate jurisdiction.' " Id. (cita- 
tions omitted). As noted above, in reviewing the town council's deci- 
sion denying the permit, the trial court sits as an appellate court. 
Estates, Inc., 130 N.C. App. at 667, 504 S.E.2d at 299. Thus, plain- 
tiff cannot create jurisdiction by couching its claim in the guise of a 
mandamus proceeding. 

Plaintiff's second claim sought monetary damages from defend- 
ant for its denial of the special use permit. As the trial court was with- 
out jurisdiction to hear plaintiff's first claim, plaintiff cannot prevail 
on this issue. 

For the reasons discussed above, the trial court's orders and judg- 
ments are vacated and this matter is remanded to the trial court for 
proceedings consistent with this opinion. 

VACATED AND REMANDED. 

Judges WYNN and CALABRIA concur. 
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STATE OF NORTH CAROLINA \: GEORGE CLEVELAND BOSTON 

(Filed 17 August 2004) 

1. Larceny- instructions-lesser included offense 
The failure to instruct on the lesser included offense of 

misdemeanor larceny was error where there was conflicting 
evidence on the "from the person" element of larceny from the 
person. 

2. Criminal Law- admissions in argument-ineffective assis- 
tance of counsel-remedy-motion for appropriate relief 

The appropriate remedy for defense counsel's alleged failure 
to obtain defendant's consent to make admissions during opening 
arguments was a motion for appropriate relief in superior court. 
N.C.G.S. 9 15A-1415(b)(3). 

Appeal by defendant from judgment entered 11 February 2003 by 
Judge W. Russell Duke, Jr. in Chowan County Superior Court. Heard 
in the Court of Appeals 26 April 2004. 

Attorney General Roy Cooper, by Assistant Attorney General 
Jill F Cramer, for the State. 

Russell J. Hollers 111, for defendant-appellant. 

THORNBURG, Judge. 

On 11 February 2003, a jury convicted George Cleveland Boston 
("defendant") of common law robbery and being an habitual felon. 
At trial, the evidence presented by the State and by defendant 
differed significantly. 

The State's evidence included the following: William Skinner 
("Mr. Skinner") testified that a former co-worker of his brought 
defendant to Mr. Skinner's house. Defendant or the co-worker asked 
if Mr. Skinner would be interested in buying some guns. Mr. Skinner 
said yes. Defendant indicated that he had the guns out in the car 
and left the house. The following day defendant returned to Mr. 
Skinner's house. Mr. Skinner agreed to buy guns from defendant 
and gave defendant a check for fifty dollars. Defendant left and did 
not return with the guns. The next morning Mr. Skinner stopped pay- 
ment on the check. 
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That night defendant returned for the third time to Mr. Skinner's 
house. Defendant knocked on the back door and Mr. Skinner let him 
in the house. Mr. Skinner declined to purchase two more guns from 
defendant. During this conversation Mr. Skinner was sitting in the 
den. At some point defendant asked for a blank check, which Mr. 
Skinner declined to give. Defendant then wanted to put his cigarette 
out. When Mr. Skinner turned to give defendant an ash tray, defend- 
ant hit Mr. Skinner on the head, knocking him to the ground. 
Defendant jumped on top of Mr. Skinner and started trying to get Mr. 
Skinner's wallet out of his pocket. Defendant succeeded in taking 
Mr. Skinner's wallet, which contained papers including personal 
information and one hundred and twenty dollars ($120.00). Defendant 
then left the house. Mr. Skinner called the police and told the officer 
what had happened. 

In addition to Mr. Skinner's testimony, the State presented the tes- 
timony of the police officer who responded to Mr. Skinner's call. The 
officer's description of Mr. Skinner's report to the officer concerning 
the theft of the wallet was essentially the same as Mr. Skinner's testi- 
mony at trial. The officer also testified about Mr. Skinner's appear- 
ance the night of the incident. The officer said that Mr. Skinner was 
bleeding, he had scrapes on his head, and he was shaking. The officer 
also testified that Mr. Skinner's hair was all in a mess, his shirt was 
untucked, and his belt was undone. 

Defendant testified to the events that led to his conviction as fol- 
lows: Defendant sold one gun to Mr. Skinner. Mr. Skinner paid with a 
two-party check, which defendant cashed. The next day defendant 
sold a second gun to Mr. Skinner, but this time was unable to cash Mr. 
Skinner's check. Defendant returned to Mr. Skinner's house for the 
third time and asked Mr. Skinner about the check. Mr. Skinner said 
that he was not going to give defendant any more money. During this 
conversation, defendant noticed a wallet on a little table near where 
defendant was standing. Defendant then took the wallet and walked 
out the door. Defendant testified that Mr. Skinner did not see defend- 
ant take the wallet. Defendant also testified that he did not "put his 
hands on" Mr. Skinner or "physically abuse" Mr. Skinner. 

The trial judge initially indicated to counsel that he planned to 
instruct the jury on common law robbery, larceny from the person, 
and misdemeanor larceny. The attorney for the State requested that 
the judge not instruct on misdemeanor larceny. Over the objection of 
defense counsel, the trial court followed the State's request and 
instructed the jury that the possible verdicts were common law rob- 
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bery, larceny from the person, or not guilty. After the jury returned 
verdicts of guilty of common law robbery and being an habitual felon, 
the trial court sentenced defendant to a minimum of one hundred 
forty-four (144) months to a maximum of one hundred eighty-two 
(182) months in the custody of the North Carolina Department of 
Correction. Defendant appeals. 

We have reviewed the assignments of error brought forward by 
defendant, and we find reversible error in the trial court's refusal to 
instruct the jury on the crime of misdemeanor larceny. 

[I] Defendant contends that the trial court erred by refusing to 
instruct the jury on the charge of misdemeanor larceny, a lesser 
included offense of larceny from the person. State v. Lee, 88 N.C. 
App. 478, 479, 363 S.E.2d 656, 657 (1988). Where the evidence sup- 
ports the defendant's guilt of a lesser included offense, the defendant 
is entitled to have the question submitted to the jury. State v. 
Summitt, 301 N.C. 591, 596, 273 S.E.2d 425, 427 (1981), cert. denied, 
451 U.S. 970, 68 L. Ed. 2d 349 (1981). However, where the evidence 
is positive as to each and every element of the crime charged and 
there is no conflicting evidence relating to any element of the crime 
charged, the trial court is not required to submit a lesser included 
offense to the jury. State v. Harvey, 281 N.C. 1, 13-14, 187 S.E.2d 
706, 714 (1972). 

Defendant argues that there was conflicting evidence relating to 
the "from the person" element of the larceny from the person charge. 
"[Flor larceny to be 'from the person,' the property stolen must be in 
the immediate presence of and under the protection or control of the 
victim . . . ." State v. Barnes, 345 N.C. 146, 149, 478 S.E.2d 188, 190 
(1996) (citing State v. Buckom, 328 N.C. 313, 317-18, 401 S.E.2d 362, 
365). In Barnes the North Carolina Supreme Court held that the evi- 
dence did not support a conviction for larceny from the person where 
the defendant stole a bank bag from an unattended bank kiosk. Id. at 
150-51, 478 S.E.2d at 191. Further evidence before the Barnes court 
indicated that the teller of the kiosk was twenty-five to thirty feet 
away from the kiosk, at another shop. Id. at 147,478 S.E.2d at 189. In 
State v. Lee, 88 N.C. App. 478, 363 S.E.2d 656 (1988), this Court held 
that the evidence did not support a larceny from the person convic- 
tion where the defendant stole a handbag from a shopping cart while 
the owner was four or five steps away, looking up and down the 
shelves and talking to another person. Id. at 479, 363 S.E.2d at 656. 
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In the instant case, defendant testified that he and Mr. Skinner 
were in the same room of Mr. Skinner's house, that he and Mr. Skinner 
were talking, and that when Mr. Skinner turned away, defendant took 
a wallet from a table in the same room. Defendant testified further 
that Mr. Skinner did not see defendant take the wallet. Under Barnes 
the property stolen must be "in the immediate presence and under 
the protection or  control of the victim at the time the property is 
taken." Id.  at 149, 478 S.E.2d at 190 (emphasis added). By testifying 
that Mr. Skinner did not see defendant take the wallet and that Mr. 
Skinner was turned away from the wallet when the wallet was taken, 
we hold that defendant presented conflicting evidence as to whether 
the wallet was under the protection or control of Mr. Skinner at the 
time it was taken. 

This holding is consistent with the North Carolina Supreme 
Court's decision in State v. Buckom, 328 N.C. 313, 401 S.E.2d 362 
(1991). In Buckom, the Court held that the "from the person" element 
of larceny from the person was supported by evidence that the 
defendant took money from the open drawer of a cash register at the 
same time the cashier was reaching in the drawer to make change. Id. 
at 318, 401 S.E.2d at 365. What distinguishes Buckom from Lee and 
Barnes is not only the distance involved, which is relevant to imme- 
diate presence, but also the awareness of the victim of the theft at the 
time of the taking, which is relevant to protection and control. This 
distinction is further supported by dicta in Buckom and Barnes. Both 
cases cited the example of diamonds placed on the counter and 
"under the jeweler's eye" as remaining under the protection of the 
jeweler. Buckom, 328 N.C. at 318, 401 S.E.2d at 365; Barnes, 345 N.C. 
at 148, 478 S.E.2d at 190. 

In the instant case, defendant presented evidence that the wallet 
was not under the eye of, or the protection or control of, Mr. Skinner 
at the time the wallet was taken. Thus, defendant presented conflict- 
ing evidence on the "from the person" element of larceny from the 
person, and the trial court erred by refusing to instruct the jury on the 
lesser included offense of misdemeanor larceny. Defendant is, there- 
fore, entitled to a new trial in accordance with this ruling. 

[2] As our ruling on defendant's first assignment of error is disposi- 
tive, we address only one of defendant's remaining arguments. 
Defendant contends that the trial court erred by failing to determine 
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whether defendant consented to admissions made by defense counsel 
during opening argument regarding the theft of the wallet. Because 
the record is silent as to defendant's consent to his attorney's ad- 
missions during opening argument, we do not pass on this assignment 
of error. The appropriate remedy, if any, is for defendant to file a 
motion for appropriate relief in superior court based upon ineffective 
assistance of counsel pursuant to N.C. Gen. Stat. $ 15A-1415(b)(3) 
(2003); see State v. House, 340 N.C. 187, 197, 456 S.E.2d 292, 297 
(1995) (holding that the Court will not presume from a silent record 
that defense counsel argued the defendant's guilt without the defend- 
ant's consent and indicating that the appropriate avenue for relief, if 
any, is through the filing of a motion for appropriate relief). We note 
that our ruling herein is without prejudice to defendant's right to file 
such motion. 

New trial. 

Chief Judge MARTIN and Judge HUNTER concur. 

IN THE MATTER OF G. DEWEY HUDSON 

NO. COA03-556 

(Filed 17 August 2004) 

1. District Attorneys- dismissal of  inquiry into grounds for 
removal of district attorney-appeal 

There is no appeal from an order of the superior court dis- 
missing an affidavit charging a district attorney with one or more 
grounds for removal under N.C.G.S. 5 7A-66, because: (1) al- 
though the statute specifically provides that the district attorney 
may appeal an order of removal to the Court of Appeals, it does 
not grant to anyone a right to appeal a dismissal of the inquiry by 
the superior court; (2) the affiant was not a party to the removal 
proceeding under N.C.G.S. Q 7A-66 and thus had no right to 
appeal the trial court's dismissal of the proceeding; and (3) the 
legislature could have included a right of appeal from the dis- 
missal of the proceeding under N.C.G.S. 9 7A-66 but chose not to 
do so. 
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2. Appeal and Error- preservation of issues-failure to 
include notice of appeal-attorney fees as a sanction 

Although an affiant who filed a sworn affidavit charging that 
grounds existed for removal of a district attorney from office 
appeals from an order assessing affiant with attorney fees in the 
amount of $5,000 as a sanction under N.C.G.S. § 1A-1, Rule 11, 
N.C.G.S. 8 6-21.5, or the inherent authority of the Court to redress 
an incorrect and inappropriate application of the law in this case, 
affiant's appeal is dismissed because: (1) the record of appeal 
does not include a notice of appeal, thus divesting the appellate 
courts of jurisdiction; and (2) affiant did not include a petition for 
writ of certiorari, and the Court of Appeals declines to treat his 
appeal as such. 

Appeal by affiant from order entered 13 January 2003 by Judge W. 
Allen Cobb, Jr., and order entered 23 March 2003 by Judge Thomas D. 
Haigwood, in Sampson County Superior Court. Heard in the Court of 
Appeals 28 January 2004. 

Law Offices of Jonathan S. Dills, PA., by Jonathan S. Dills, for 
appellant. 

E. C. Thompson, 111, P C., by E. C. Thompson, 111, and Burrow 
and Hall, by Richard L. Burrows, for appellee. 

STEELMAN, Judge. 

On 30 December 2002 Joseph W. Morton filed a sworn affidavit 
pursuant to N.C. Gen. Stat. 3 7A-66 (2004), charging that grounds 
existed for District Attorney G. Dewey Hudson (Hudson) to be 
removed from office as District Attorney for Prosecutorial District 4. 
In his affidavit, Morton asserted four grounds for Hudson's removal 
from office: (1) willful misconduct in office; (2) habitual intemper- 
ance; (3) conduct prejudicial to the administration of justice which 
brings the office into disrepute; and (4) knowingly authorizing or per- 
mitting an assistant district attorney to engage in conduct constitut- 
ing grounds for removal. 

Upon the filing of the affidavit, the Clerk of Superior Court of 
Sampson County forwarded the affidavit to Judge Russell J. Lanier, 
Jr., Senior Resident Superior Court Judge for District 4A. Due to 
Judge Lanier being assigned out of his district, he assigned the matter 
to be heard by Judge W. Allen Cobb, Jr. On 3 January 2003, Judge 
Lanier advised both Morton and Hudson of this assignment, in writ- 
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ing. Upon receipt of the affidavit, Judge Cobb by letter dated 10 
January 2003 advised Morton and Hudson of its receipt, and that he 
would act on the matter within thirty days, as required by statute. 

On 13 January 2003, at 10:49 a.m., Judge Cobb filed an order 
finding that the charges in the affidavit, if true, did not constitute 
grounds for removal pursuant to N.C. Gen. Stat. # 7A-66. The pro- 
ceeding was dismissed and no evidentiary hearing was conducted. On 
13 January 2003 at 2:35 p.m., Hudson filed a response to Morton's affi- 
davit with the Clerk of Court. Morton filed notice of appeal on 27 
January 2003. 

On January 2003, Hudson filed a motion for sanctions against 
Morton pursuant to Rule 11 of the North Carolina Rules of Civil 
Procedure. This motion was heard on 10 February 2003 before Judge 
Haigwood. On 23 March 2003 an order was entered assessing attor- 
ney's fees in the amount of $5,000.00 against Morton based upon Rule 
11, N.C. Gen. Stat. $ 6-21.5 (2004), or the "inherent authority of the 
Court to redress an incorrect and inappropriate application of the 
law in this case." The record and briefs in this matter are devoid of 
any indication that appellant gave notice of appeal from Judge 
Haigwood's order. The parties agreed to consolidate the two appeals 
in this matter. 

[I] We first address the issue of whether an appeal can lie from an 
order of the superior court dismissing an affidavit charging a district 
attorney with one or more grounds for removal under 7A-66. We con- 
clude that there is no appeal from such an order. 

A proceeding to remove a district attorney "is neither a civil suit 
nor a criminal prosecution," it is an inquiry and thus the rules of civil 
and criminal procedure do not apply. In re Spivey, 345 N.C. 404, 418, 
480 S.E.2d 693, 701 (1997). Upon filing of an affidavit seeking removal 
of a district attorney, the superior court is required to perform a two- 
prong analysis. First, the court must determine whether "the charges 
if true constitute grounds for suspension" of the district attorney. 
Second, the court must also find "probable cause for believing that 
the charges are true." If the court finds both of these things exist, then 
a hearing is to be held upon the charges, upon due notice to the dis- 
trict attorney. N.C. Gen. Stat. 5 7A-66. 

Following a hearing, if the superior court finds that grounds 
for removal exist, then the court "shall enter an order permanently 
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removing the district attorney from office[.]" N.C. Gen. Stat. 5 7A-66. 
The statute specifically provides that the district attorney may 
appeal an order of removal to the Court of Appeals. It does not 
grant to anyone a right to appeal a dismissal of the inquiry by the 
superior court. 

In proceedings under N.C. Gen. Stat. § 7A-66, the affiant is not 
a party, but rather is merely a citizen presenting possible grounds 
for removal to the court. In Spivey, the trial court appointed a 
member of the bar to act as counsel to present evidence to the 
court. This procedure was approved by the Supreme Court. Spivey, 
345 N.C. at 417, 480 S.E.2d at 700. Further, Spivey asserted before 
the Supreme Court that the trial court erred by designating the affi- 
ants as petitioners and allowing them to participate as parties in the 
proceeding. The Supreme Court acknowledged that "the procedural 
irregularities Spivey complains of occurred here," but held that there 
was no prejudice. Id.  at 418, 480 S.E.2d at 701. We hold that Morton 
as affiant was not a party to the removal proceeding under N.C. Gen. 
Stat. $ 7A-66 and thus had no right to appeal Judge Cobb's dismissal 
of the proceeding. 

We further note that N.C. Gen. Stat. 5 78-66 addresses the issue of 
appeal specifically, providing a right of appeal to district attorneys 
who are removed from office under the statute. The legislature 
includes no such remedy for the charging affiant, or others, when the 
proceeding against the district attorney is dismissed. Because the leg- 
islature could have included a right of appeal from the dismissal of a 
proceeding under N.C. Gen. Stat. # 7A-66 but refused to do so, we 
take counsel in expressio unius est exclusio alterus, which stands 
for the proposition that "when a law expressly describes a particular 
situation in which something should apply, an inference must be 
drawn that what is not included by specific reference was intended to 
be omitted or excluded," 73 Am. Jur. 2d Statutes 9: 129 (2004); 
Christensen v. Harris County, 529 U.S. 576, 583, 146 L. Ed. 2d 621, 
629 (2000). Accordingly we hold that no right of appeal exists in the 
instant case. 

A review of similar type proceedings supports this conclu- 
sion. There is no provision for appeal of a dismissal of a complaint 
against a judge before the Judicial Standards Commission. N.C. Gen. 
Stat. 5 7A-377 (2004). There is no provision for appeal of a decision by 
a chief district court judge not to conduct a hearing on the removal of 
a magistrate. N.C. Gen. Stat. $ 7A-173 (2004). Additionally, there is no 
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appeal of the dismissal of a complaint against an attorney by the 
Disciplinary Hearing Commission of the State Bar. State Bar v. 
Rudisill, 159 N.C. App. 704, disc. rev. denied 357 N.C. 579, 589 S.E.2d 
127 (2003). 

Finally, we note that N.C. Gen. Stat. 5 7A-66 was not intended to 
be a vehicle for persons to air their disputes with their district attor- 
neys. Nor is it a proper vehicle to challenge the wisdom, legality, or 
constitutionality of the manner in which district attorneys operate 
their offices or handle their dockets in the courts of this State. There 
exist other avenues for challenging such matters, see e.g. Simeon v. 
Hardin, 339 N.C. 358, 451 S.E.2d 858 (1994). Morton had no right to 
appeal Judge Cobb's order and his appeal must be dismissed. 

11. Judge Haigwood's order imposing sanctions 

[2] There is but one notice of appeal contained in the record in 
this matter, appealing from Judge Cobb's order of 13 January 
2003. There is no notice of appeal of Judge Haigwood's order of 25 
March 2003. 

Rule 3 of the Rules of Appellate Procedure provides that a party 
entitled to appeal may take appeal by filing notice with the clerk of 
superior court and serving copies upon all parties in a timely manner. 
When the record does not include a notice of appeal, the appellate 
courts are without jurisdiction. Crowell Constructors v. State, 328 
N.C. 563, 402 S.E.2d 407 (1991); Cumin-Dillehay Bldg. Supply, Inc. 
v. Frazier, 100 N.C. App. 188, 394 S.E.2d 683 (1990). We are thus 
required to dismiss this portion of Morton's appeal. Melvin v. St. 
Louis, 132 N.C. App. 42, 510 S.E.2d 177 (1999), cert. denied, Melvin 
v. St. Louis, 350 N.C. 309, 534 S.E.2d 594 (1999). Morton does not 
include a petition for writ of certiorari, and we decline to treat his 
appeal as such. 

APPEAL DISMISSED. 

Chief Judge MARTIN and Judge GEER concur. 
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DIANNE STOCKTON, PLAINTIFF V. ESTATE O F  TERRY DARNELL THOMPSON, 
RANDY M.L. THOMPSON, ADMINISTRATOR, DEFENDANT 

No. COA03-749 

(Filed 17 August 2004) 

Paternity- deceased father-other known children-interven- 
tion not allowed 

Those not listed in N.C.G.S. Q 49-16 may not intervene in a 
paternity proceeding, and the trial court correctly denied a 
motion to intervene by the guardian of the other children of the 
deceased putative father. 

Appeal by intervenor-appellant from orders entered 14 March and 
28 March 2003 by Judge Beth S. Dixon in District Court, Rowan 
County. Heard in the Court of Appeals 4 March 2004. 

Woodson, Sayers, Lawther, Short, Parrott & Walker, LLP, by 
Sean C. Walker, for plaintiff-appellee Diane Stockton. 

James L. 'Yeremy" Carter, Jr., for defendant-appellee Estate of 
Terry Darnell Thompson. 

Linwood 0. Foust, for intervenor-appellant. 

McGEE, Judge. 

The issue before this Court is whether a party not designated in 
N.C. Gen. Stat. 3 49-16 may intervene in a civil paternity action com- 
menced pursuant to N.C. Gen. Stat. 3 49-14. 

Terry Darnel1 Thompson (decedent) died on 1 September 2001 in 
a motorcycle accident. At the time of his death, decedent had two 
minor, legitimated daughters, Tekia C. Jordon and Tene Caroline 
Jordan (Tekia and Tene). 

J.T. was born 1 March 2002 to Dianne Stockton (plaintiff), who 
was living with decedent at the time of decedent's death. Genetic test- 
ing conducted on decedent's brother and mother revealed a 99.96% 
probability that decedent was J.T.'s biological father. Prior to dece- 
dent's death, he repeatedly acknowledged that he was the father of 
J.T. and stated his intention to care for J.T. 

A petition was filed by the administrator of decedent's estate on 
7 August 2002 requesting that the trial court appoint guardians ad 
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litem for the known minor children of decedent, Tekia and Tene, and 
for decedent's known illegitimate child, J.T. The petition further 
requested that the trial court determine the status of the heirs to 
decedent's estate. The trial court appointed guardians ad litem on 7 
August 2002 for all heirs at law noted in the administrator's petition. 
On 14 January 2003, the natural guardian of Tekia and Tene filed a 
response to the estate's petition in which the guardian alleged that the 
statute of limitations for J.T.'s paternity claim barred the action, and 
thus, Tekia and Ten6 were the sole heirs to decedent's estate. The 
guardian ad litem for J.T. filed an answer to the response. At the 5 
February 2003 hearing regarding the estate's petition, the clerk of 
court held that Tekia and Tene were heirs to the estate, but the clerk 
deferred ruling as to J.T's status pending the resolution of a paternity 
action regarding J.T. 

Plaintiff filed a paternity action on 5 February 2003 alleging that 
J.T. was the biological child of decedent. The guardian ad litem for 
Tekia and Ten4 filed a motion to intervene in the paternity action on 
10 February 2003 in order to protect their pecuniary interest in dece- 
dent's estate. Tekia's and Tene's guardian ad litem also filed an answer 
to plaintiff's complaint asserting that the statute of limitations had 
passed for initiating a paternity action. In an order filed 14 March 
2003, the trial court denied the motion to intervene and on 27 March 
2003, the trial court denied Tekia's and Tene's guardian ad litem's 
motion for reconsideration of the motion to intervene. The guardian 
ad litem for Tekia and Tene appeals. 

We first note that the trial court's order denying appellant's 
motion to intervene is interlocutory. See generally Alford v. Davis, 
131 N.C. App. 214,216,505 S.E.2d 917,919 (1998); Veaxey v. Durham, 
231 N.C. 357, 362, 57 S.E.2d 377, 381 (1950). The order in this case is 
interlocutory because the trial court had not disposed of the entire 
controversy among the parties. United Services Automobile Assn. v. 
Simpson, 126 N.C. App. 393, 395, 485 S.E.2d 337, 339 disc. reciew 
denied, 347 N.C. 141, 492 S.E.2d 37 (1997). Interlocutory orders are 
generally not subject to immediate appeal; however, "immediate 
appellate review is permitted pursuant to N.C. Gen. Stat. 5 1-277 
[2003] and N.C. Gen. Stat. 5 7A-27(a) [2003], if the order adversely 
affects a substantial right which the appellant may lose if not granted 
an appeal before final judgment." Id.; see also N.C. Gen. Stat. 5 1-277 
(2003); N.C. Gen. Stat. i 7A-27 (2003). 

By failing to address the interlocutory nature of the order in a 
brief to this Court, appellant violated N.C.R. App. P. 28(b)(4). 
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However, pursuant to N.C.R. App. P. 2, this Court elects, in its discre- 
tion, to hear the merits of appellant's argument. We conclude that 
appellant's motion to intervene involves a substantial right which 
would be irreparably impaired if the trial court's order was not 
reviewed prior to the trial court's final judgment in the underlying 
paternity action. 

The paternity action regarding J.T. was filed pursuant to N.C. 
Gen. Stat. # a  49-14 and 49-16 by J.T.'s biological mother. N.C. Gen. 
Stat. 49-16 (2003) explicitly lists those individuals who have 
standing to participate in a paternity proceeding. Under the statute 
which is entitled, "Parties to proceeding," a paternity action may be 
brought by 

(I) The mother, the father, the child, or the personal representa- 
tive of the mother or the child. [or] 

(2) When the child, or the mother in case of medical expenses, is 
likely to become a public charge, the director of social services or 
such person as by law performs the duties of such official[.] 

N.C.G.S. Q 49-16. It is logical to conclude that the General Assembly 
anticipated that the only defendant in a paternity proceeding would 
be the putative parent. N.C. Gen. Stat. 49-14 (2003) provides for the 
procedure by which a civil action to establish paternity may be initi- 
ated by those specifically listed in N.C.G.S. 3  49-16. "The primary goal 
of statutory construction is to effectuate the purpose of the legisla- 
ture in enacting the statute." Liberty Mut. Ins. Co. v. Pennington, 356 
N.C. 571, 574, 573 S.E.2d 118, 121 (2002). "When confronting an issue 
involving statutory interpretation, [an appellate court's] 'primary task 
is to determine legislative intent while giving the language of the 
statute its natural and ordinary meaning unless the context requires 
otherwise.'" Spruill v. Lake Phelps Vol. Fire Dep't, Inc., 351 N.C. 318, 
320, 523 S.E.2d 672, 674 (2000) (quoting Turlington v. McLeod, 323 
N.C. 591, 594, 374 S.E.2d 394,397 (1988)). 

In Smith v. Bumgarner, 115 N.C. App. 149, 151, 443 S.E.2d 744, 
745 (1994), this Court recognized that "[tlhe legislative purpose of an 
action under G.S. 9  49-14 is to provide the basis or means of estab- 
lishing the identity of the biological father so that the child's right to 
support may be enforced and the child will not become a public 
charge." In Smith, our Court acknowledged that in enacting N.C.G.S. 
Q 49-16, the General Assembly knowingly abrogated the common law 
and specifically listed those individuals and entities who may bring an 
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action pursuant to N.C.G.S. § 49-14. Smith, 115 N.C. App. at 151-52, 
443 S.E.2d at 745-46 ("If the legislature had intended to require the 
child to be joined as a necessary party in an action under G.S. E) 49-14, 
then it would have specifically stated such[.]"). We conclude that 
the General Assembly, in explicitly listing who may be a party to a 
paternity proceeding pursuant to N.C.G.S. Q 49-14, did not intend for 
others not set forth in the statute to intervene in such a paternity pro- 
ceeding. To hold otherwise, would render ineffective the clear and 
unambiguous meaning of N.C.G.S. 5 49-16. Thus, appellant's argument 
is without merit. 

Affirmed. 

Judges CALABRIA and STEELMAN concur. 

PAUL E. SPRINKLE AYD CARLA JONES (NOW SPRINKLE), PLAINTIFFS v. NORTH 
CAROLINA WILDLIFE RESOURCES COMMISSION, DEFENIIAVT 

No. COA03-1409 

(Filed 17 August 2004) 

Appeal and Error- jurisdiction below after notice of appeal- 
amended order 

The Industrial Commission did not have jurisdiction to rule 
on attorney fees for plaintiff in an amended order filed after the 
State gave notice of appeal from the original Tort Claims order. 
An appeal to the Court of Appeals divests the Industrial 
Commission of jurisdiction to issue opinions and awards; even 
though an appeal is not perfected until docketed in the Court of 
Appeals, perfection relates back to the notice of appeal. 

Appeal by plaintiffs from decision and order on 12 June 2003 by 
the North Carolina Industrial Commission. Heard in the Court of 
Appeals 17 March 2004. 

Parker, Poe, Adams & Bernstein L.L.P., by R. Bruce 
Thompson 11, for plaintiff appellants. 

Attorney General Roy Cooper, by Special Deputy Attorney 
General William H. Borden, for the State appellee. 
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McCULLOUGH, Judge. 

The issues addressed herein are before this Court in the follow- 
ing posture: The claim at issue in this case was brought by Paul 
Sprinkle and his wife Carla Jones ("plaintiffs" when referred to 
collectively) under the North Carolina Tort Claims Act, N.C. Gen. 
Stat. $5  143-291, et seq. (2003). The case was heard before Deputy 
Commissioner Lorrie L. Dollar of the Industrial Commission on 6 
September 2001. Commissioner Dollar filed a decision and order 
on 10 May 2002 finding the State liable and awarding plaintiffs 
$31,007.08 in damages. On 7 January 2003, the Full Commission filed 
a decision and award affirming the decision of the Deputy 
Commissioner and additionally awarding attorney's fees. The State 
filed a notice of appeal on 10 February 2003. The issues on appeal in 
that case are disposed in Sprinkle v. N.C. Wildlife Resources Comm., 
165 N.C. App. 721, 600 S.E.2d 473 (2004) (No. COA03-797), filed the 
same day as this case. The Full Commission filed an amended deci- 
sion and order on 12 June 2003 denying plaintiffs' motion for attor- 
ney's fees. On 7 July 2003, plaintiffs filed a notice of appeal to the 
amended decision of the Industrial Commission denying plaintiffs' 
attorney's fees. 

An appeal to this Court divests the Industrial Commission of 
jurisdiction to issue opinions and awards. N.C. Gen. Stat. 5 1-294 
(2003); Andrews v. Fulcher Tire Sales and Service, 120 N.C. App. 
602, 606-07, 463 S.E.2d 425, 428 (1995). Though an appeal is not 
perfected until docketed in this Court, perfection relates back to 
the time that notice of appeal is given. Woodard v. Local 
Governmental Employees' Retirement Sys., 110 N.C. App. 83, 87, 
428 S.E.2d 849, 851 (1993). 

In the instant case, the Commission filed a decision and award on 
7 January 2003. The State gave notice of appeal of that decision and 
award, which was received by the Commission on 10 February 2003. 
At that point, the Commission was divested of jurisdiction in the mat- 
ter. Nevertheless, on 12 June 2003, the Commission filed an amended 
award even though the appeal of the first order was still pending. 
Therefore, the amended decision was issued without jurisdiction, and 
is hereby vacated. 

The Commission's amended decision and award filed 12 June 
2003 is hereby vacated. 

Judges WYNN and ELMORE concur. 
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ADMINISTRATIVE LAW 

Standard of review-agency affirmation of denial of Medicaid-The 
correct standard of review for appeal of an agency affirmation of the denial of 
Medicaid reimbursement for an illegal alien's leukemia treatment was that used 
in the appeal of civil cases in which the superior court sits without a jury. Find- 
ings supported by evidence are conclusive, decisions of law are reviewable de 
novo. Medina v. Division of Soc. Servs., 502. 

Whole record test-dam proposal-water quality standards not  vio- 
lated-The trial court properly chose the whole record test where the question 
was whether there was substantial evidence that DENR had provided reasonable 
assurance that the proposed Randleman Dam and Reservoir would not violate 
water quality standards. This matter was filed before N.C.G.S. 9: 150B-51(c) 
became applicable. Deep River Citizens' Coalition v. N.C. Dep't of Env't & 
Natural Res., 206. 

ADOPTION 

Father's right t o  withhold consent-support requirement-The trial court 
erred in holding that a child could be adopted without the consent of his father 
where the father admitted paternity but the court held that he had not met the 
support requirement of N.C.G.S. 9: 48-3-601(2)(b)(4)(11). Respondent made avail- 
able actual and tangible support which would clearly meet the spirit and intent of 
the consent statute; the mother's choice to rebuff those offers should not affect 
their legal implications. In r e  Adoption of Anderson, 413. 

Motion t o  reopen adoption-prior abandonment proceeding-service by 
publication-There was no abuse of discretion in the denial of a natural father's 
Rule 60 motions for relief from the adoption of his daughter by the mother's new 
husband where the abandonment proceeding which preceded the adoption (so 
that respondent was not a necessary party to the adoption) was based on service 
by publication. Barnes v. Wells, 575. 

ADVERSE POSSESSION 

Color of title-known and visible lines and boundaries-lappage-The 
trial court did not err by granting partial summary judgment in favor of plaintiff 
based on a finding that plaintiff acquired fee simple ownership of the pertinent 
strip of land by virtue of seven years adverse possession under color of title. 
McManus v. Kluttz. 564. 

APPEALANDERROR 

Anders brief-two appeals frivolous-record inadequate on remainder- 
pro se  appeal on Alford plea-not cognizable-In an appeal from five judg- 
ments and sentences for burglary and assault submitted on an Anders brief, 
appeal from two of the judgments was frivolous and the record on appeal did not 
permit review of the remaining three. The case was remanded for appointment of 
new counsel to bring forward defendant's appeal on those judgments. Defend- 
ant's pro se arguments were not cognizable on direct appeal from an Alford plea. 
State  v. Brown, 270. 

Appealability-ability t o  withhold consent t o  adoption-substantial 
right-A court's determination as to whether a putative father has sufficiently 
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protected his ability to withhold consent for the adoption of his child is a sub- 
stantial right pursuant to N.C.G.S. S: 1-277(a) and therefore is subject to immedi- 
ate appellate review when the right is affected by an order or judgment. In  r e  
Adoption of  Anderson, 413. 

Appealability-denial of summary judgment-The denial of summary judg- 
ment based on the sufficiency of the evidence is not reviewable following a trial. 
Cannon v. Day, 302. 

Appealability-denial of summary judgment-res judicata and collateral  
estoppel-The denial of summary judgment based on the defenses of res judi- 
cata and collateral estoppel may affect a substantial right and make the order 
immediately appealable. Williams v. City of  Jacksonville Police Dep't, 587. 

Appealability-denial of summary judgment-sovereign immunity-sub- 
s tant ia l  right-Although appeal from denial of summary judgment is an appeal 
from an interlocutory order and thus ordinarily not immediately appealable, the 
issue of sovereign immunity affects a substantial right. Sa to r re  v. New Hanover 
Cty. Bd. of  Comm'rs, 173. 

Appealability-interlocutory order-abandonment of i ssue  during ora l  
argument-Although plaintiff argued that the Industrial Commission erred in a 
workers' compensation case by reviewing a deputy commissioner's order on the 
grounds that defendants appealed from an interlocutory order that did not affect 
a substantial right, plaintiff expressly abandoned this issue during oral argument 
of this case. Lee v. Wake Cty., 154. 

Appealability-interlocutory order-class certification-writ of certio- 
rari-Although the trial court's 24 April 2003 order certifying a class action was 
interlocutory in nature and appellate review of this interlocutory order is usually 
inappropriate because the order does not affect a substantial right, the Court of 
Appeals exercised its discretion to grant defendants' petition for writ of certio- 
rari. S t e t se r  v. TAP Pharm. Prods., Inc., 1. 

Appealability-interlocutory order-denial of motion t o  amend plead- 
ings-writ of certiorari-Although defendant appeals from the trial court's 14 
April 2003 order denying its motion to amend its answer, the order denying an 
amendment of the crossclaims for contribution and unfair trade practices is 
interlocutory and did not affect a substantial right. S t e t se r  v. TAP Pharm. 
Prods., Inc., 1. 

Appealability-interlocutory order-exception-Although an appeal from 
the superior court's reversal and remand of a district court order dismissing 
defendant's probation violation is an appeal from an interlocutory order and ordi- 
narily not appealable, N.C.G.S. 8 15A-1432(d) provides an exception. S t a t e  v. 
Smith, 256. 

Appealability-interlocutory order-Rule 54(b) certification-Although 
plaintiff's appeal from the trial court's grant of summary judgment in favor of 
defendants on plaintiff's claims is an appeal from an interlocutory order since 
defendants' counterclaims and third-party claims remain pending, the appeal is 
properly before the Court of Appeals based on the trial court's Rule 54(b) certifi- 
cation. RD&J Props.  v. Lauralea-Dilton Enters. ,  LLC, 737. 
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Cross-appeal-mootness-A cross-appeal was moot where it was dependent 
on another issue correctly resolved for plaintiff by the trial court. Home Sav. 
Bank v. Colonial Am. Cas. & Surety Co., 189. 

Disclosure of interview-discovery order noL appealed-The issue of 
whether the trial court erred by ordering disclosure of an Internal Affairs inter- 
view in a criminal prosecution was not before the Court of Appeals because the 
State did not appeal the order granting defendant's request for discovery. State  
v. Villeda, 431. 

Failure t o  object-lack of notice-Respondents waived any objection to 
improper notice of a permanency planning order for neglected juveniles 
when they and their attorneys appeared and participated without objection. In r e  
J.S., 509. 

Jurisdiction below after notice of appeal-amended order-The Industrial 
Commission did not have jurisdiction to rule on attorney fees for plaintiff in an 
amended order filed after the State gave notice of appeal from the original Tort 
Claims order. An appeal to the Court of Appeals divests the Industrial Commis- 
sion of jurisdiction to issue opinions and awards; even though an appeal is not 
perfected until docketed in the Court of Appeals, perfection relates back to the 
notice of appeal. Sprinkle v. N.C. Wildlife Res. Comm'n, 902. 

Plain error-jury poll-not applicable-A defendant did not object to a jury 
poll and did not preserve the issue for review. Plain error analysis applies only to 
jury instructions and evidentiary matters. State  v. Burrell, 134. 

Plain error  review-instructions and evidence only-Plain error review did 
not apply to an argument concerning information revealed to the jury by the 
judge just before the jury was polled. Plain error doctrine is limited to jury 
instructions and evidentiary matters. State  v. Taylor, 750. 

Preservation of issues-denial of request for jury instruction-failure t o  
object-agreement with court-Defendants did not preserve for appeal the 
denial of their request for a jury instruction on permissive use where they not 
only did not object, but said, "That's fine" when the court read its intended 
instruction. Cannon v. Day, 302. 

Preservation of issues-failure t o  follow appellate rules-Although in- 
tervenors in their brief move the Court of Appeals to dismiss defendants' ap- 
peal, motions to an appellate court may not be made in a brief but must be 
made in accordance with N.C. R. App. P. 37. Bruggeman v. Meditrust Co., 
LLC, 790. 

Preservation of issues-failure t o  include notice of appeal-attorney 
fees a s  a sanction-Although an affiant who filed a sworn affidavit charging 
that grounds existed for removal of a district attorney from office appeals from 
an order assessing affiant with attorney fees in the amount of $5,000 as a sanc- 
tion, affiant's appeal is dismissed because the record on appeal did not include a 
notice of appeal. In  r e  Hudson, 894. 

Preservation of issues-failure t o  make argument-Plaintiff's two assign- 
ments of error that she failed to argue in her brief are deemed abandoned. 
Henderson v. Henderson, 477. 
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Record-verdict shee t  lost-transcript of  verdict  r e tu rn  included-suffi- 
c ient  fo r  appellate review-The transcript of the return of the verdict provid- 
ed sufficient information on appeal to determine the crime of which defendant 
was convicted, even though the jury verdict sheet was absent from the trial court 
file. S t a t e  v. Simmons, 685. 

Sanctions-failure t o  include documents in  record on  appeal-Defense 
counsel is sanctioned $500.00 under N.C. R. App. P. 34(a)(3) and 34(b)(2) based 
on its failure to include plaintiff's voluntary dismissal in the record on appeal. 
McManus v. Kluttz, 564. 

ARBITRATION AND MEDIATION 

Choice of  law in  agreement-existence of  agreement-threshold pro- 
cedural question-The trial court properly chose to apply the law of North 
Carolina rather than that of New Jersey to an arbitration question even though 
the arbitration agreement specified application of New Jersey law. Only one 
party signed the agreement and the existence of the agreement is  a procedural 
issue. Procedural rights are determined by the law of the forum. Revels v. Miss 
Am. Org., 181. 

Existence of  agreement-document n o t  signed by bo th  parties-The trial 
court's findings supported its conclusion that defendant did not show the exis- 
tence of a written agreement to arbitrate where defendant did not sign the agree- 
ment and denied acceptance of the contract for purposes of defending the mer- 
its of plaintiff's claim. Revels v. Miss Am. Org., 181. 

ARSON 

Burning a garage-erroneous grant  of motion t o  dismiss-double jeop- 
ardy-The trial court violated defendant's double jeopardy rights in a burning a 
garage in violation of N.C.G.S. 5 14-62 case and the con~lction must be vacated 
based on the trial court's erroneous grant of defendant's motion for dismissal of 
an arson charge at the first trial. S t a t e  v. Teeter, 680. 

Instructions-malice and  intent-There was no plain error in a first-degree 
arson instruction in which the jury was told that the State was required to show 
that defendant acted with malice, meaning that it was necessary to show that 
defendant acted intentionally. S t a t e  v. Bruton,  801. 

Sufficiency of  evidence-defendant as perpetrator-The trial court did not 
err by denying defendant's motion to dismiss a charge of first-degree arson where 
defendant argued that there was insufficient evidence that he was the perpetra- 
tor but concedes that the evidence establishes that he was present, and there was 
other evidence that a reasonable mind might accept as adequate to support a con- 
clusion that defendant committed the crime. S t a t e  v. Bruton, 801. 

BURGLARY AND UNLAWFUL BREAKING OR ENTERING 

Felony breaking o r  entering-intent-motion t o  dismiss-sufficiency of  
evidence-The trial court did not err by failing to dismiss the charge of felony 
breaking or entering with intent to commit larceny because evidence of a break- 
in at night accompanied by flight when discovered is sufficient to support an 
inference of an intent to commit larceny. S t a t e  v. Cogdell, 368. 
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CEMETERIES 

Denial of special use permit-subject matter jurisdiction-certiorari pro- 
ceeding-writ of mandamus-The trial court did not have subject matter juris- 
diction over a case where plaintiff company sought an order compelling defend- 
ant city to issue a special use permit for operation of a cemetery and seeking 
monetary damages because plaintiff filed a civil action rather than seeking 
review by a writ of certiorari. Northfield Dev. Co. v. City of Burlington, 885. 

CHILD ABUSE AND NEGLECT 

Standing t o  appeal-juvenile neglect-paternal step-grandparent-An 
appeal by a paternal step-grandfather from an order in a child neglect case was 
dismissed for lack of standing. In r e  A.P. & S.P., 841. 

CHILD SUPPORT, CUSTODY, AND VISITATION 

Arkansas custody order-subject matter jurisdiction-A petition to termi- 
nate a mother's parental rights in North Carolina, filed by the father, should have 
been dismissed for lack of subject matter jurisdiction where respondent was in 
Arkansas, which had issued an earlier custody order, the children were in North 
Carolina, and the provisions of the Uniform Child Custody Jurisdiction and 
Enforcement Act (UCCJEA) did not apply. Custody issues have already been 
addressed by the Arkansas court, the UCCJEA emergency jurisdiction provision 
is not relevant, there was no order from Arkansas stating that Arkansas no longer 
has jurisdiction or that North Carolina would be a more convenient forum, and 
one of the parties continued to live in Arkansas. In re  N.R.M., T.F.M., 294. 

Child support-modification-The trial court erred by modifying plaintiff 
mother's child support obligation where such a modification was not requested 
by the parties. Henderson v. Henderson, 477. 

CHURCHES AND RELIGION 

Subject matter jurisdiction-church bylaws-property rights tangen- 
tially affected-The trial court properly dismissed an action involving the 
incorporation of a church for lack of subject matter jurisdiction where plaintiffs' 
property rights were affected only tangentially. Emory v. Jackson Chapel First 
Missionary Baptist Church, 489. 

Subject matter jurisdiction-interpretation of church bylaws-ecclesias- 
tical matters-The trial court did not have subject matter jurisdiction to inter- 
pret the notice provisions of church bylaws and correctly dismissed the action 
where continuing would have required the court to delve into ecclesiastical mat- 
ters regarding the church's customs and its interpretation of its bylaws. Emory 
v. Jackson Chapel First Missionary Baptist Church, 489. 

CIVIL PROCEDURE 

Failure t o  s ta te  a claim-consideration of complaint's exhibits-not 
transformed into summary judgment-A Rule 12(b)(6) motion was not trans- 
formed into a summary judgment motion by consideration of exhibits to the com- 
plaint which were expressly incorporated by reference. Eastway Wrecker 
Serv., Inc. v. City of Charlotte, 639. 
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CIVIL PROCEDURE-Continued 

Motion-calendar request  o r  notice of hearing-A calendar request or 
notice of hearing need not accompany a valid motion, although the issue in this 
case was moot. Global Furn., Inc. v. Proctor, 229. 

CLASS ACTIONS 

Factors-common issues of  law-Although defendants contend the trial court 
erred by finding that plaintiffs met the burden of showing the existence of all the 
factors necessary to satisfy N.C.G.S. 5 1A-1, Rule 23(a) for class certification, the 
Court of Appeals already reversed and remanded the certification order for other 
reasons. S t e t se r  v. TAP Pharm. Prods., Inc., 1. 

COLLATERAL ESTOPPEL AND RES JUDICATA 

Prior  ruling on  federa l  issues-underlying issues and identical  ele- 
ments-collateral estoppel-Summary judgment should have been granted for 
defendants on civil claims against police officers and their department based on 
collateral estoppel where a federal court had ruled on underlying issues and iden- 
tical elements when granting summary judgment for defendants on federal 
claims. Williams v. City of Jacksonville Police Dep't, 587. 

Sta te  claims in  federa l  court-not ruled upon-not barred by r e s  judica- 
ta-Res judicata did not bar state claims which a federal judge had ex- 
pressly declined to review and dismissed without prejudice even though he also 
ruled on federal claims arising from the same traffic stop. Williams v. City of 
Jacksonville Police Dep't, 587. 

COMPROMISE AND SETTLEMENT 

Employment termination agreement-wages, no t  personal  injuries- 
i n t en t  of payor-Summary judgment was correctly granted for defendant on a 
breach of contract action arising from the settlement of claims concerning the 
termination of her employment. Although plaintiff claimed that FICA taxes 
should not be deducted because the settlement was for personal injuries and not 
for wages, the settlement agreement is silent about the purpose for which the 
payment was made and the intent of the payor is therefore the most important 
factor. McGlynn v. Duke Univ., 250. 

CONFESSIONS AND INCRIMINATING STATEMENTS 

Custodial  interrogation-motion t o  suppress-The trial court did not err in 
a first-degree murder, attempted robbery with a firearm, and conspiracy to com- 
mit robbery with a firearm case by denying defendant's motion to suppress his 7 
June 2001 statement made to an officer while defendant sat with two officers 
while waiting for juvenile authorities to transport defendant elsewhere where 
there was no interrogation by the officer. S t a t e  v. Jackson, 763. 

Nontestifying defendant-letters incriminating codefendant-not plain 
error-Even if the trial court committed Bruton error by allowing unredacted 
letters written by the nontestifying defendants incriminating each other to be 
read into evidence in a prosecution for armed robbery and kidnapping, the 
admission of this evidence was not plain error in light of the overwhelming evi- 
dence of defendants' guilt of the charged crimes. S t a t e  v. Burrell, 134. 



HEADNOTE INDEX 917 

CONFESSIONS AND INCRIMINATING STATEMENTS-Continued 

Violation of Miranda warnings-exclusion of  physical evidence no t  
required-The trial court did not err in a first-degree murder case by denying 
defendant's motion to suppress physical evidence including the victim's body, an 
autopsy report, and other derivative evidence obtained as the result of an inter- 
rogation in violation of defendant's Miranda rights. S t a t e  v. Goodman, 865. 

CONFLICT OF LAWS 

Common law fraud-civil conspiracy-tortious concert  of  action-unfair 
o r  deceptive t r ade  practices-A de novo review revealed that the trial court 
erred by finding that the common issues of law pertaining to plaintiffs' class 
action including common law fraud, civil conspiracy, concert of action, and 
violation of consumer fraud protection statutes are questions of whether de- 
fendants violated North Carolina law without regard to the location of those 
plaintiffs or  their state of residence and the case is remanded for further findings 
on the state law to be applied to the claims involved. S te t se r  v. TAP Pharm. 
Prods., Inc., 1. 

CONSPIRACY 

Number o f  conspiracies-trafficking in  cocaine-sufficiency o f  evi- 
dence-The trial court erred by concluding that there was sufficient evidence to 
show three separate conspiracies to traffic in cocaine. S ta t e  v. Brunson, 667. 

CONSTITUTIONAL LAW 

Double jeopardy-failure t o  regis ter  a s  s e x  offender-prior record- 
inclusion o f  underlying rape-Defendant was not subjected to double jeop- 
ardy by the inclusion of the underlying second-degree rape conviction in his prior 
record level during his sentencing for failing to register as a sex offender. S t a t e  
v. Harrison, 332. 

Double Jeopardy-public nuisance action following prosti tution convic- 
tion-The Double Jeopardy Clause was not violated by an action by a district 
attorney seeking the illegal profits from a public nuisance owned by defendants, 
who had been convicted of maintaining a place for prostitution. S ta t e  e x  rel. 
Albright v. Arellano, 609. 

Effective ass is tance  of counsel-dismissal without prejudice-motion fo r  
appropr ia te  relief-Defendant's claim of ineffective assistance of counsel is 
dismissed without prejudice so that defendant may file a motion for appropriate 
relief before the trial court. S t a t e  v. Jackson, 763. 

Effective assistance of counsel-failure t o  file notice of appeal-Defend- 
ant did not receive ineffective assistance of counsel in an assault with a deadly 
weapon with intent to kill inflicting serious injury case based on his counsel's 
failure to file a notice of appeal on behalf of defendant. S t a t e  v. Phifer, 123. 

Effective assistance of counsel-failure t o  object-failure t o  r eques t  
instruction-Defendant did not receive ineffective assistance of counsel in a 
first-degree sex offense case based on his attorney's failure to object to certain 
testimony and failure to request a jury instruction on a lesser-included offense. 
S t a t e  v. Dyson, 648. 
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CONSTITUTIONAL LAW-Continued 

Effective assistance of counsel-failure t o  r eques t  jury  instructions- 
Defendant did not receive ineffective assistance of counsel in an assault with a 
deadly weapon with intent to kill inflicting serious injury case based on his coun- 
sel's failure to request jury instructions on self-defense, defense of a third party, 
and defense of habitation. S t a t e  v. Phifer, 123. 

Presumption of innocence-instruction n o t  t o  form a n  opinion-plain 
e r r o r  analysis-The trial court did not deprive defendant of his constitutional 
right to the presumption of innocence and did not commit plain error by instruct- 
ing the jury before the trial began not to form an opinion regarding defendant's 
guilt or innocence. S ta t e  v. Jackson, 763. 

Prostitution-summary judgment-right t o  jury trial-Summary judgment 
for plaintiff was appropriate on an action for injunctive relief against a public nui- 
sance, abatement, and forfeiture of profits following defendants' conviction for 
maintaining a place for prostitution. This does not deprive defendants of their 
right to a jury trial, which accrues only when there is a genuine issue of fact. 
S t a t e  e x  rel. Albright v. Arellano, 609. 

Right t o  confrontation-nontestifying witness-Crawford-testimonial 
evidence-A nontestifying witness's statement to an officer during the initial 
investigation and her later affidavit during questioning constituted testimonial 
evidence under Crawford v. Washington - U.S. - (2004). The fact that the 
initial statement was not under oath is not dispositive. S t a t e  v. Clark, 279. 

Right t o  confrontation-nontestifying witness-prior testimony-Defend- 
ant's Sixth Amendment right to confrontation was not violated by the admission 
of a nontestifying witness's prior testimony where defendant was present at the 
earlier trial, was represented by counsel, and had the opportunity to cross-exam- 
ine the witness. The jury in the second trial heard the entire transcript, including 
the cross-examination about defendant's convictions, addictions, and any special 
treatment she received for her testimony. S t a t e  v. Clark,  279. 

Right t o  confrontation-nontestifying witness-statements t o  officer- 
admission harmless error-There was harmless error in the admission of a 
nontestifying witness's statements to an officer and subsequent affidavit which 
identified defendant. Defendant did not have the opportunity to cross-examine 
the witness and the trial court failed to give an instruction limiting the evidence 
to corroboration, but the error was harmless in light of the other evidence. S t a t e  
v. Clark,  279. 

Right t o  confrontation-nontestifying witness-unavailable-The trial 
court did not err by declaring a witness unavailable where the prosecutor 
informed the court that he had personally visited the scene, that the State had 
attempted to contact the witness through her friends, and that an officer had 
made several attempts to locate her. The State subsequently offered additional 
evidence regarding the witness's unavailability, including the officer's testimony. 
S ta t e  v. Clark, 279. 

Right t o  unanimous jury-sexual assaults-The trial court in a multiple sec- 
ond-degree rape, multiple second-degree sex offense, and double indecent liber- 
ties case deprived defendant of his right to a unanimous verdict, because com- 
parison of the evidence adduced at  trial with the charges brought against 
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CONSTITUTIONAL LAW-Continued 

defendant reveals that, with regard to the charges of second-degree sex offense, 
the jury was permitted to consider evidence of numerous criminal sexual acts 
with no guidance separating them into separate criminal offenses for all three 
victims. State v. Lawrence, 548. 

CONSTRUCTION CLAIMS 

Breach of duty-negligent performance as project expediter-economic 
loss-The trial court erred in a negligence action by granting summary judgment 
in favor of defendant, a separate prime contractor also serving as project expe- 
diter, based on N.C.G.S. 5 143-128 or lack of privity of contract with plaintiff sub- 
contractor. Pompano Masonry Corp. v. HDR Architecture, Inc., 401. 

Governed by contract-no indemnity claim-damage to  building alone- 
economic loss rule-Summary judgment was correctly granted for defendant 
Dryvit on indemnity claims arising from the construction of a house. The law of 
contract rather than of tort governs the obligations and remedies of the parties in 
this case. Moreover, there was no damage other than to the house itself. This is 
purely economic loss, which bars any negligence claims. Land v. Tall House 
Bldg. Co., 880. 

Governed by contract-no joint contribution claims-Summary judgment 
was correctly granted for defendant Dryvit, a third-party defendant, on joint con- 
tribution claims arising from the construction of a house. The builder failed to 
perform the terms of the contract, the law of contract governed, and the builder 
could not be a joint tortfeasor. The plaintiff here, the insurance company and 
assignee of the builder, stood in place of the builder and had no claim for contri- 
bution. Land v. Tall House Bldg. Co., 880. 

CONTEMPT 

Civil-failure to pay alimony-ability to comply-The trial court erred by 
finding defendant husband in contempt of court for willful failure to pay alimony 
to plaintiff wife in accordance with the parties' incorporated separation agree- 
ment because the trial court failed to make findings as to defendant's present 
ability to comply with the court's order. Oakley v. Oakley, 859. 

CONTRACTS 

Assumption of risk-lack of privity of contract-The trial court erred in a 
negligence action by granting summary judgment in favor of defendant, a sepa- 
rate prime contractor also serving as project expediter, on the ground that plain- 
tiff subcontractor assumed the risk of injury by entering into its subcontract with 
another prime contractor. Pompano Masonry Corp. v. HDR Architecture, 
Inc., 401. 

Breach of contract-summary judgment-The trial court did not err by grant- 
ing summary judgment in favor of defendants on plaintiff's claim for breach of 
contract arising out of the purchase of two mobile home parks with problematic 
septic systems even though defendants failed to disclose the existence of a 
diverter pipe for which there was no permit. RD&J Props. v. Lauralea-Dilton 
Enter., LLC, 737. 
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First priority option-right of first refusal-res judicata-The trial court 
did not err by granting summary judgment in favor of defendant d l a g e  and by 
dismissing plaintiff utility company's summary judgment claim based on a con- 
tract entered into by the parties to build a water line from Caswell Beach to Bald 
Head Island where the contract contained a first priority option and a right of 
first refusal for defendant to purchase the water and sewer utility assets of plain- 
tiff. Bald Head Island Utils., Inc. v. =llage of Bald Head Island, 701. 

COSTS 

Attorney fees-Tort Claims action-damages in excess of $10,000-coun- 
terclaim by State-The Industrial Commission could not award attorney fees 
under N.C.G.S. $ 6-21.1 in a Tort Claims case where the damages to which plain- 
tiffs were entitled were in excess of $10,000 (even after deducting amounts 
awarded in error). However, the Commission could award attorney fees under 
N.C.G.S. 5 6-19.1 because the State's counterclaim was equivalent to a civil action 
and the State did not show substantial justification and that an award of attorney 
fees would be unjust. The case was remanded for an award for fees arising from 
the counterclain~. Sprinkle v. N.C. Wildlife Res. Comm'n, 721. 

Attorney fees-unfair and deceptive trade practices-unwarranted 
refusal to  resolve matter-The trial court did not err in a common law fraud 
and unfair and deceptive trade practices case by granting plaintiffs' motion for 
attorney fees because the trial court's findings support its conclusions of law as 
to the willfulness of defendant's acts and defendant's unwarranted refusal to 
resolve the matter. Godfrey v. Res-Care, Inc., 68. 

Refiled action-prior action involuntarily dismissed-inherent authority 
not appropriate-The trial court abused its discretion by dismissing a second 
action for failure to pay deposition costs in the first action. Although the court 
indicated that it was using its authority under N.C.G.S. $ 1A-1, Rule 41 and its 
inherent power to enforce its own orders, the first case was involuntarily dis- 
missed and the taxation of costs was not an order, and there was no occasion for 
the use of the court's inherent authority because other methods existed for the 
enforcement of a c i d  judgment. Leverette v. Batts Temp. Sews. ,  Inc., 328. 

CREDITORS AND DEBTORS 

Application of payment-discretion of creditor-A de novo review revealed 
that the trial court did not err by entering judgment for plaintiff company in an 
action to forclose a mortgage even though defendants contend plaintiff improp- 
erly applied payments by defendant and his companies to reduce other debts 
owed by defendant and his companies because defendant failed to specify the 
debts to which payments were to be applied and application of the payments was 
in plaintiff's discretion. Anthony Marano Co. v. Jones, 266. 

CRIMINAL LAW 

Admissions in argument-ineffective assistance of counsel-remedy- 
motion for appropriate relief-The appropriate remedy for defense coun- 
sel's alleged failure to obtain defendant's consent to make admissions during 
opening arguments was a motion for appropriate relief in superior court. 
N.C.G.S. 5 15A-1415(b)(3). State v. Boston, 890. 
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CRIMINAL LAW-Continued 

Instructions on witness's criminal charges-granted in substance-The 
trial court did not err by refusing to read to the jury a list of a nontestifying wit- 
ness's prior and pending criminal charges. General evidence of the witness's prior 
convictions was admitted through prior testimony, and the court granted the 
request in substance by instructing the jury on consideration of prior convictions 
in determining credibility. State v. Clark, 279. 

Judgment and commitment-not supported by verdict-A judgment and 
commitment for possession of cocaine with intent to sell and deliver was not suo- 
ported by a verdict of guilty of possession of cocaine, and the case was remand- 
ed for entry of a judgment and commitment for possession of cocaine. State v. 
Simmons, 685. 

Jury deliberations-written statements in jury room-not prejudicial- 
Allowing the jury to take written statements from a statutory rape and sex 
offense victim and her mother into the jury room during deliberations was not 
prejudicial where the evidence was identical to that presented on direct exami- 
nation. State v. Bingham, 355. 

Motion for mistrial-objection sustained-curative instruction-The trial 
court did not abuse its discretion in a felonious possession of stolen goods case 
by denying defendant's motion for a mistrial after a witness testified that he 
learned that defendant was in prison where the court granted defendant's motion 
to strike and gave a curative instruction. State v. McQueen, 454. 

DAMAGES AND REMEDIES 

Failure to  mitigate damages-summary judgment-The trial court erred in a 
negligence action by granting summary judgment in favor of defendant, a sepa- 
rate prime contractor also serving as project expediter, on the ground that plain- 
tiff subcontractor failed to mitigate damages because failure to mitigate damages 
is not an absolute bar to all recovery. Pompano Masonry Corp. v. HDR Archi- 
tecture, Inc., 401. 

Home office expenses-summary judgment-The trial court erred in a negli- 
gence action by granting summary judgment in favor of defendant, a separate 
prime contractor also serving as project expediter, on the ground that plaintiff 
subcontractor is prevented from recovering home office expenses, because: (1) 
although a plaintiff is not entitled to recover any home office Pxpenses not con- 
templated in their contract with a defendant, no such contract or privity exists 
between plaintiff and defendant in the instant case; and (2) assuming arguendo 
that plaintiff is in fact prevented from recovering home office expenses, the trial 
court is authorized only to dismiss plaintiff's claims to those particular damages 
and not plaintiff's entire claim. Pompano Masonry Corp. v. HDR Architec- 
ture, Inc., 401. 

Punitive damages-motion for judgment notwithstanding verdict-man- 
ager participation-The trial court did not err in an acting for damages arising 
out of the failure to provide safe and secure premises and negligent hiring and 
training of security staff at  a nightclub by denying defendants' motion for judg- 
ment notwithstanding the verdict as to punitive damages based on alleged insuf- 
ficient evidence that the nightclub's manager participated in or condoned the 
attack on plaintiff. Wallace v. M, M & R, Inc., 827. 
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DAMAGES AND REMEDIES-Continued 

Wrecked boat-cost of repair-loss of value before repair-The Industrial 
Commission incorrectly calculated damages in a Tort Claims action involving a 
wrecked boat by adding the loss of resale value before repairs to the cost of 
repair. There was no evidence that this reflected the before and after value of the 
boat. Sprinkle v. N.C. Wildlife Res. Comm'n, 721. 

Wrecked boat-loss of use-finance payment-The Industrial Commission's 
Tort Claims award for loss of use of a boat was modified to reflect the minimum 
finance payments required while the boat was being repaired. Although there was 
no specific etldence of a similar boat's rental value, the Conln~ission is not pre- 
cluded from inferring that the boat payment is essentially equivalent to the rental 
value and thus is a fair measure of loss of use. However, there is no justification 
for reimbursing plaintiffs for payments in excess of the monthly payment; beyond 
the minimum finance payment, assessing loss of use is too speculative. Sprinkle 
V. N.C. Wildlife Res. Comm'n, 721. 

DECLARATORY JUDGMENTS 

Caveat proceeding-Rule 60 motion-validity of stipulation-The trial 
court did not abuse its discretion in a declaratory judgment action and caveat 
proceeding by denying appellants' Rule 60 motion to set aside judgment based on 
their attorney's alleged gross negligence in urging them to sign a stipulation 
which invalidated a 1999 will, the revocation of a trust, and a promissory note. 
Es t a t e  of Carlsen v. Carlsen, 674. 

DISCOVERY 

Sanctions-dismissal-failure t o  consider lesser measure-A trial court's 
dismissal of a counterclaim as a sanction for failure to comply with a discovery 
order was set aside for failure to consider lesser sanctions. Global Furn., Inc. 
v. Proctor,  229. 

Sanctions-medical malpractice-failure t o  comply wi th  d iscovery 
order-sanctions-The trial court erred In a medical rnalpract~ce case by bar- 
ring the expert testimony of a doctor who examined decedent's ear following 
surgery by defendant doctor based on plaintiff's failure to designate the doctor 
earlier as an expert witness. Barham v. Hawk, 708. 

Sanctions-noncompliance with order-The trial court did not abuse its dis- 
cretion by entering sanctions against defendant for not complying with a discov- 
ery order. Global Furn., Inc. v. Proctor, 229. 

Sanctions-not precluded by default-Sanctions against defendant for fail- 
ure to comply with a discovery order were not precluded by an entry of default 
against plaintiff on defendant's counterclaims. Global Furn.,  Inc. v. Proctor,  
229. 

Sexual  offense victim-sealed DSS file-favorable t o  defendant-ma- 
terial-Undisclosed portions of a DSS file about abuse of a statutory sexual 
offense victim should have been disclosed to defendant, and his conviction was 
reversed for that error. The information provided an alternative explanation for 
the abuse and was sufficient to undermine confidence in the outcome of the trial. 
S t a t e  v. Johnson,  854. 
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DISTRICT ATTORNEYS 

Dismissal of inquiry in to  grounds fo r  removal-appeal-There is no appeal 
from an order of the superior court dismissing an affidavit charging a district 
attorney with one or more grounds for removal under N.C.G.S. Q 7A-66. I n  r e  
Hudson, 894. 

DIVORCE 

Alimony-separation agreement-cohabitation-The trial court did not err 
by concluding that plaintiff wife did not cohabitate with a person of the opposite 
sex to whom she was unrelated by blood or marriage in violation of the parties' 
separation agreement. Oakley v. Oakley, 859. 

Alimony-separation agreement-procedure for  modifying o r  vacating 
alimony-Defendant husband erred by moving to terminate alimony under Rule 
60(b)(6). Oakley v. Oakley, 859. 

Attorney fees-partial award-alimony and equitable distribution-The 
award of only partial attorney fees in an equitable distribution action was not an 
abuse of discretion where the court based its decision on the distribution of 
assets and the amount of alimony awarded. Larkin v. Larkin, 390. 

Equitable distribution-amounts withdrawn from joint  account-chil- 
dren's education-The trial court did not abuse its discretion in an equitable 
distribution action by not imputing to plaintiff amounts withdrawn from a capi- 
tal account. The money was used to realize the parties' joint intent in funding 
their children's college educations. Larkin v. Larkin, 390. 

Equitable distribution-joint account-spent t o  zero during separation- 
distributional factor-An equitable distribution order was remanded where 
the trial court found that a bank account was marital but that it would be 
inequitable to distribute it because the parties had spent the account down to 
zero during the separation. The court was required to distribute the account equi- 
tably once it was classified as marital and valued as of the date of separation; 
however, the court can consider post-separation withdrawals as a distributional 
factor. Larkin v. Larkin, 390. 

Equitable distribution-preservation of rights-The trial court did not err 
by granting summary judgment in favor of defendant based on its conclusion that 
plaintiff failed to properly preserve her equitable distribution claim under 
N.C.G.S. # 50-ll(e). Rhue v. Pace,  423. 

DRUGS 

Cocaine trafficking-weight a s  element-instruction required-A convic- 
tion for trafficking in cocaine by possession was remanded for resentencing for 
simple possession where the court did not tell the jury that the weight of the 
cocaine was an element that had to be proven beyond a reasonable doubt. S t a t e  
v. Valladares, 598. 

Conspiracy t o  traffic i n  cocaine-federal conviction of  unlawful distribu- 
tion-state prosecution no t  barred-N.C.G.S. d 90-97 does not bar the prose- 
cution of defendant in state court for conspiracy to traffic in cocaine by sale after 
defendant was convicted in federal court of unlawful distribution of cocaine 
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because the federal statute under which defendant was convicted only criminal- 
izes the acts of manufacturing, distributing, dispensing or possession with the 
intent to engage in one of those acts; conspiracy is separately prohibited by 
another federal statute; and defendant was not charged in federal court under the 
conspiracy statute. S t a t e  v. Brunson, 667. 

Motion fo r  appropriate relief-habitual felon conviction-possession of 
cocaine-Defendant's motion for appropriate relief seeking to overturn his 
habitual felon conviction is denied because our Supreme Court has held that the 
offense of possession of cocaine is classified as a felony for all purposes. S t a t e  
v. Brunson, 667. 

Possession of cocaine with in t en t  t o  sell  and  deliver-sufficiency of 
evidence-There was sufficient evidence of defendant's possession of cocaine 
with intent to sell or deliver where an officer stopped two men while investi- 
gating a report of cocaine sales; the men appeared nervous and defendant put his 
hand in his pocket; when told to remove his hand from his pocket, defendant fled 
the scene; he was eventually captured and rocks of crack cocaine were found 
behind a chair where defendant had put his arm; an officer testified that de- 
fendant had admitted possession of the crack, although defendant denied the 
statement; and the crack was in twenty-two pieces with a total weight of 5.5 
grams, individually wrapped, and placed in the corner of a paper bag. S ta t e  v. 
McNeil, 777. 

Trafficking in  cocaine-federal conviction of unlawful distribution- 
s t a t e  prosecution barred-N.C.G.S. # 90-97 barred the prosecution of defend- 
ant in State court for trafficking in cocaine after defendant was convicted in fed- 
eral court of unlawful distribution of cocaine under federal law for the same 
transactions that formed the basis for the trafficking charges. The "same act" as 
used in N.C.G.S. # 90-97 focuses the relevant analysis on the underlying actions 
for which defendant is prosecuted at the state and federal levels rather than on 
the elements of the offenses. S t a t e  v. Brunson, 667. 

EASEMENTS 

Prescriptive-sufficiency of  evidence-The trial court did not err by denying 
defendants' motion for a directed verdict on a prescriptive easement claim where 
there was evidence that permission to use a farm lane was neither sought nor 
given, that plaintiffs had performed maintenance to keep the road passable, and 
that plaintiffs had used the lane for 20 years as if they had a right to it. Cannon 
v. Day, 302. 

EMBEZZLEMENT 

Sufficiency of evidence-age-Evidence that the restaurant from which 
defendant allegedly embezzled money did not hire anyone under 16 years of age 
was sufficient for the jury to infer that defendant was 16 on the date of the 
offense. The trial court correctly denied defendant's motion to dismiss for in- 
sufficient evidence and his request for a jury instruction on age. S t a t e  v. 
Cook, 630. 
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EMOTIONAL DISTRESS 

Negligent infliction-directed verdict-Although defendants contend plain- 
tiff's claim for negligent infliction of emotional distress cannot be sustained, the 
record shows the trial court granted a directed verdict as to plaintiff's negligent 
infliction of emotional distress claim as to all defendants. Wallace v. M, M & R, 
Inc., 827. 

EMPLOYER AND EMPLOYEE 

Wrongful discharge-sexual harassment-constructive discharge-The 
trial court erred by granting a directed verdict for defendant on a claim for con- 
structive wrongful discharge in violation of public policy based upon sexual 
harassment. Such a claim exists in North Carolina even though the discharge is 
constructive, and plaintiff presented sufficient evidence to survive a motion for a 
directed verdict. Whitt v. Harr is  Teeter, Inc., 32. 

ENVIRONMENTAL LAW 

Water quality-substantial evidence-discrepancies for  agency-The trial 
court properly concluded that there was substantial competent evidence to sup- 
port the Environmental Management Commission's determination that DENR 
had provided reasonable assurance that water quality standards would not be 
violated by the proposed dam and reservoir. Deep River Citizens' Coalition v. 
N.C. Dep't of  Env't & Natural Res., 206. 

ESTATES 

Caveat proceeding-Rule 60 motion-validity of stipulation-The trial 
court did not abuse its discretion in a declaratory judgment action and caveat 
proceeding by denying appellants' Rule 60 motion to set aside judgment based on 
their attorney's alleged gross negligence in urging them to sign a stipulation 
which invalidated a 1999 will, the revocation of a trust, and a promissory note. 
Es t a t e  of Carlsen v. Carlsen, 674. 

EVIDENCE 

Character  f o r  truthfulness-not per t inent  t o  cocaine trafficking-Evi- 
dence of a defendant's character for truthfulness was correctly excluded as not 
pertinent to cocaine trafficking. S ta t e  v. Valladares, 598. 

Destruction-videotape-Defendant was not prejudiced in an assault with a 
deadly weapon with intent to kill inflicting serious injury case by the destruction 
of evidence as a result of his trial counsel's fallure to file an appeal. S t a t e  v. 
Phifer, 123. 

Exclusion-cause of dea th  of f i rs t  husband-invited error-The trial court 
did not abuse its discretion in a first-degree murder case by excluding evidence 
about the cause of the death of defendant's first husband in order to differentiate 
the death of her second husband because defendant was not prejudiced by error 
resulting from her own conduct. S t a t e  v. Lanier, 337. 

Exclusion-timeliness of  sexual  abuse  reports-The trial court did not rrr  
in a multiple second-degree rape, multiple second-degree sex offense, and dou- 
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ble indecent liberties case involving three of defendant's children by excluding 
e~ ldence  pertaining to certain incidents occurring between the children and per- 
sons other than defendant because the record shows the trial court admitted evi- 
dence of all the earlier incidents or accusations provided they occurred either 
during the same general time period as the charged offenses or before the alleged 
victims reported defendant to law enforcement authorities. S t a t e  v. Lawrence, 
548. 

Exper t  testimony-blood alcohol extrapolation-The admission of expert 
testimony about an impaired driving defendant's alcohol concentration at the 
time of an automobile accident was not an abuse of discretion even though the 
witness used an average alcohol elimination rate when doing a retrograde extrap- 
olation. Moreover, there was other evidence sufficient for a DWI conviction in the 
observations of the officer who arrested defendant; driving while impaired can 
be established by either blood alcohol level or the opinion of a highway patrol- 
man. S t a t e  v. Taylor, 750. 

Exper t  testimony-blood splatter-Admission of testimony from a forensic 
serology expert on blood splatter was not an abuse of discretion. Although 
defendant questioned the witness's qualifications as an expert on blood splatter, 
it was reasonable to conclude that her extensive experience with blood evidence 
made her better qualified than the jury to form an opinion as to the cause of par- 
ticular bloodstains. S t a t e  v. Bruton, 801. 

Fire-beneficial financial impact-The trial court did not abuse its discretion 
in a first-degree murder case by admitting evidence regarding a fire at a home 
defendant shared with the victim husband, because: (1) although defendant 
objected to the presentation of this evidence during the testimony of one witness, 
two other witnesses had already testified concerning the fire without objection 
by defendant, and the admission of evidence without objection waives prior or 
subsequent objection to the admission of evidence of a similar character; (2) the 
elldence discussing the beneficial impact of the fire on the couple's finances, 
along with the evidence of the death of defendant's first husband, strengthens the 
application of the doctrine of chances and lessens the probability that the second 
husband's death occurred as an accident; (3) the chain of events before the vic- 
tim's death forms an integral and natural part of an account of the crime, or is 
necessary to complete the story of the crime for the jury; and (4) even if the evi- 
dence was admitted in error, defendant failed to show how it prejudiced her 
given the voluminous amount of evidence and testimony presented during the 
trial. S t a t e  v. Lanier, 337. 

Hearsay-admissions by party-opponent-government agents-The exrep- 
tion to the hearsay rule for admissions by an agent of a party-opponent applies to 
statements by government agents for the purpose of a criminal proceedings. 
Here, statements by a Highway Patrol trooper to attorneys and to an internal 
affairs officer about why he stopped Hispanics were admissible in a DU71 trial 
because the trooper was an agent of the government and the statements con- 
cerned matters within the scope of his agency. N.C.G.S. # 8C-1, Rule 801(d)(D). 
S ta t e  v. Villeda, 431. 

Hearsay-nontestimonial statements-right of  confrontation-Hearsay 
statements made by a murder tlctim to his wife and daughter concerning the 
shooting of the victim during a robbery were nontestimonial and not rendered 
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lnadm~ss~ble  by Crazcford v Waskzngton, 541 1 S - (2004) where they were 
made durlng personal conversations that took place over a per~od of several 
days after the shootmg at a tlme when the vlct~m's phys~cal c o n d ~ t ~ o n  was lm- 
proving and he could have expected to personally test~fy at the trml S t a t e  v. 
Blackstock, 50. 

Hearsay-opinion testimony-plain e r r o r  analysis-The trial court did not 
commit plain error in a first-degree sexual offense case by admitting hearsay and 
opinion testimony of a witness who had not been qualified as an expert. S t a t e  v. 
Dyson, 648. 

Hearsay-state of  mind exception-residual hearsay exception-The trial 
court erred in a first-degree murder and robbery with a dangerous weapon case 
by admitting hearsay statements made by the victim to his wife and daughter con- 
cerning the robbery and shooting, because: (1) the statements were made sever- 
al days after the robbery and therefore were not admissible under N.C.G.S. 
5 8C-1, Rule S03(3) to show the victim's then-existing state of mind during the 
robbery; (2) the statements made by the victim to his wife and daughter did not 
bear particular guarantees of trustworthiness required for admissiblity under the 
residual hearsay exception for testimony by unavailable witnesses set forth in 
N.C.G.S. 8C-1, Rule 804(b)(5) since, although the victim may had no motivation to 
speak untruthfully to either the police captain or his wife and daughter, his 
statement to the officer that he was shot during a struggle for the gun versus the 
statement to his relatives that he was shot while on his knees with his hands in 
the air pleading for his life cannot be reconciled without the benefit of cross- 
examination, which defendant was denied; and (3) the improperly admitted 
hearsay statements contained the only evidence of premeditation and delibera- 
tion, and thus, the jury's verdict of first-degree murder cannot stand on that 
basis but can still rest on the felony murder theory with vacation of the armed 
robbery conviction which serves as the basis for the felony murder. S t a t e  v. 
Blackstock, 50. 

Ident i ty  of confidential informant-factors favoring nondisclosure-The 
trial court's refusal to d~sclose the identity of a confidential informant to a 
cocaine trafficking defendant was not error where the factors favoring nondis- 
closure outweighed the factors favormg disclosure. S t a t e  v. Valladares, 598. 

Law abiding person-pertinent-exclusion n o t  prejudicial-Evidence of a 
cocaine trafficking defendant's character as a law-abiding person tended to estab- 
lish that defendant did not commit the crime and was incorrectly excluded, but 
there was no prejudice because the State presented overwhelming evidence of 
defendant's guilt. S t a t e  v. Valladares, 598. 

Possess ion of f i rearm by felon-probation f o r  underlying offense  
revoked-relevant-Evidence that defendant's probation had been revoked 
was admissible in a prosecution for possession of a firearm by a felon. The evi- 
dence was relevant to proving defendant's status as a felon and the court's limit- 
ing instruct~ons were sufficient to cure any prejudice. S t a t e  v. Boston, 214. 

Pr io r  bad ac t s  o r  crimes-death of  former  husband-absence of acci- 
dent-doctrine of chances-remoteness-motive-The trial court did not 
abuse its discretion in a first-degree murder case by denying defendant's motion 
in limine to prevent the State from offering evidence concerning the death of 
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defendant's former husband by drowning six years prior to the death of her sec- 
ond husband by arsenic poisoning because the mysterious illness of both men 
and the similarities between the two deaths rendred the circumstances of the first 
husband's death relevant to show that the death of the second husband was not 
accidental according to the doctrine of chances. S t a t e  v. Lanier, 337. 

Prior  bad ac t s  o r  crimes-erroneously admitted-prejudicial-There was 
prejudice in the erroneous introduction of a prior embezzlement in an embezzle- 
ment prosecution because the evidence against defendant was not overwhelming 
and the result hinged on the jury's assessment of defendant's credibility. S t a t e  v. 
Cook, 630. 

Prior  bad ac t s  o r  crimes-introduced by S t a t e  t o  a t t ack  credibility-The 
trial court erred in an embezzlement prosecution by allowing the State to intro- 
duce e~ ldence  of a prior incident of embezzlement for which a charge was dis- 
missed under a deferred prosecution agreement where the sole purpose was to 
attack defendant's credibility. The distinctions between N.C.G.S. $ 8C-1, Rule 
404(b) and Rule 609 may not be blurred. S t a t e  v. Cook, 630. 

Prior bad ac t s  o r  crimes-sale and use  of  cocaine-intent, knowledge, 
motive-The admission of testimony mentioning defendant's prior bad acts, 
including the sale and use of cocaine, was admissible in a prosecution for con- 
spiracy to traffic in cocaine and for trafficking in cocaine by possession. Under 
the circumstances, the testimony was proper to show defendant's intent, knowl- 
edge, and motive. S t a t e  v. Valladares, 598. 

Prior bad ac t s  o r  crimes-sexual ac t  with minor-motive-intent-com- 
mon plan-The trial court did not abuse its discretion in a first-degree sexual 
offense case by admitting testimony concerning a prior sexual act committed by 
defendant with another minor eleven years earlier to show intent, motive and 
common plan. S ta t e  v. Dyson, 648. 

Prior juvenile delinquency adjudications-admissible i n  subsequent  adju- 
dications-Evidence of prior juvenile delinquency adjudications was properly 
admitted to impeach the juvenile's credibility in a subsequent adjudication pro- 
ceeding. The clear intent of the legislature in adopting N.C.G.S. 9: 8C-1, Rule 
609(d) and N.C.G.S. # 7B-3201(b) was to provide that a prior juvenile adjudication 
is admissible in a juvenile proceeding where the juvenile takes the stand in his 
own defense, even though that evidence is not admissible in a criminal case. I n  
r e  S.S.T., 533. 

Testimony-child protective services worker-sexual assault-corrobo- 
ration-The trial court did not commit plain error in a first-degree sexual offense 
case by admitting for corroboration testimony of a child protective services 
worker regarding statements made to her by the child victim although there was 
some variation between the testimony of the victim and that of the witness. S t a t e  
v. Dyson, 648. 

Witness-impeachment-waiver-The trial court did not err in a first-degree 
murder case by allowing the State to impeach its own witness, because: (1) there 
was no indication that the State's impeachment was used as a mere subterfuge to 
present improper epldence to the jury; (2) the State impeached the witness's cred- 
ibility by comparing his testimony to representations he made on the pertinent 
insurance application; and (3) defendant waived any error since the application 
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for insurance had been admitted into evidence and the witness had given most of 
his testimony before defendant objected to the State's impeachment of him. 
S ta t e  v. Lanier. 337. 

FIREARMS AND OTHER WEAPONS 

Possession by felon-no instruction on  justification-The trial court did 
not err by refusing to give an instruction on justification in a prosecution for pos- 
session of a firearm by a felon. Defendant was involved in an ongoing dispute, but 
there was no evidence that he was under an imminent threat of death or injury 
when he decided to carry a gun. S ta t e  v. Boston, 214. 

Possession by felon-penalty fo r  underlying offense-substantial r ight 
n o t  affected-The trial court did not err by denying defendant's motion to dis- 
miss an indictment for possession of a firearm by a felon where the indictment 
did not state the penalty for the underlying conviction. S t a t e  v. Boston, 214. 

FRAUD 

Common law-motion fo r  directed verdict-concealment of  mater ia l  
fact-The trial court did not err by denying defendant's motion for a directed 
verdict on plaintiffs' common law fraud claim even though defendant contends it 
had no duty to disclose to plaintiffs that it was negotiating to buy a company and 
employ a certain indi~ldual. Godfrey v. Res-Care, Inc., 68. 

Concealment-material misrepresentation-summary judgment-scien- 
ter-reasonable reliance-The trial court did not err by granting summary 
judgment in favor of defendants on plaintiff's claim for fraud based on conceal- 
ment and material misrepresentation arising out of the purchase of two mobile 
home parks with problematic septic systems, because plaintiff forecast insuffi- 
cient e~ ldence  of both defendants' scienter and of its own reasonable reliance 
when plaintiff failed to inspect the property. RD&J Props. v. Lauralea-Dilton 
Enter., LLC, 737. 

Employment claims-motion fo r  directed verdict-false representation- 
The trial court did not err in a common law fraud and unfair and deceptive trade 
practices case by granting defendant's motion for directed verdict as to the 
employment claims based on the terms of the employment agreement allegedly 
being three years as opposed to at will because plaintiffs failed to offer sufficient 
evidence that defendant made a false representation to plaintiff. Godfrey v. Res- 
Care,  Inc., 68. 

Instructions-evidence of employment claim-damages-The trial court 
did not err by denying defendant's request to instruct the jury to disregard any 
evidence or inferences regarding plaintiffs' employment claim when considering 
damages for fraud. Godfrey v. Res-Care, Inc., 68. 

Negligent misrepresentation-failure t o  s t a t e  a claim-A claim for negli- 
gent misrepresentation against the City of Charlotte for a towing contract 
was properly dismissed for failure to state a claim where plaintiff did not 
allege that it was denied the opportunity to investigate or that it could not 
have learned the facts by reasonable diligence. Moreover, the complaint estab- 
lishes that any reliance by plaintiff on representations by employees of the City 
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other than the City Manager was unjustified. Eastway Wrecker Serv., Inc. v. 
City of Char lot te ,  639. 

HOMICIDE 

Attempted common law murder-not recognized-Attempted common law 
murder is not recognized by the General Statutes. Defendant's conviction, based 
on an indictment for that offense, was vacated. S t a t e  v. Jones ,  540. 

Felony murder-attempted armed robbery-The trial court erred by failing 
to arrest judgment on an attempted armed robbery offense where that offense 
served as the underlying felony for defendant's felony murder conviction. S ta t e  
v. Jackson, 763. 

Felony murder-short-form indictment-constitutionality-The trial court 
did not err by entering judgment convicting defendant of first-degree felony mur- 
der based on a short-form indictment which did not allege all of the elements of 
felony murder. S t a t e  v. Jackson, 763. 

First-degree murder-instruction-cool s t a t e  of  mind-The trial court did 
not err in a first-degree murder case by its instruction to the jury on cool state of 
mind regarding the additional instructions on deliberation. S t a t e  v. McAdoo, 
222. 

First-degree murder-motion t o  dismiss-sufficiency of  evidence-pre- 
meditation and  deliberation-The trial court did not err by failing to dismiss 
the charge of first-degree murder based on alleged insufficient evidence of pre- 
meditation and deliberation where defendant did not shoot the victim immedi- 
ately but observed him for a short time before firing multiple shots. S t a t e  v. 
McAdoo, 222. 

First-degree-murder-requested instruction-accidental death-The trial 
court did not err in a first-degree murder case by failing to give defendant's 
requested jury instruction on the theory of accidental death because the court's 
instruction on accident was a correct statement of the law and contained the sub- 
stance of the instruction defendant requested. S t a t e  v. Lanier, 337. 

Firs t -degree  murder-short-form indictment-constitutionality-The 
short-form indictment used to charge defendant with first-degree murder is con- 
stitutional. S t a t e  v. McAdoo, 222. 

Firs t -degree  murder-short-form indictment-constitutionality-The 
short-form indictment for first-degree murder does not violate constitutional 
notice requirements. S t a t e  v. Bruton, 801. 

Instructions-malice-deadly weapon-The instruction on malice in a first- 
degree murder prosecution was not plain error where the trial court noted that 
the knife used to stab the victim was not the cause of her death and omitted ref- 
erences to a deadly weapon. S t a t e  v. Bruton, 801. 

Instructions-malice-just cause-There was no error in a first-degree mur- 
der instruction which omitted "without just cause, excuse or justification" from 
its definition of malice. Defendant's theory at  trial was that he did not participate 
in the murder, not that he killed the victim with "just cause, excuse, or justifica- 
tion." S t a t e  v. Bruton, 801. 
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Short-form indictment-murder by poison-The short-form indictment used 
to charge defendant with first-degree murder was sufficient to support a con- 
viction of defendant for murder by poison under N.C.G.S. 14-17. S t a t e  v. 
Lanier, 337. 

Sufficiency of evidence-defendant as perpetrator-The trial court did 
not err by denying defendant's motion to dismiss a charge of first-degree 
murder where defendant argued that there was insufficient evidence that he 
was the perpetrator but concedes that the evidence establishes that he was 
present, and there was other evidence that a reasonable mind might accept as 
adequate to support a conclusion that defendant committed the crime. S t a t e  v. 
Bruton, 801. 

IMMUNITY 

Sovereign-maintenance of courthouse-public officials liability exclu- 
sion-The trial court did not abuse its discretion in a common law fraud and 
unfair and deceptive trade practices case by submitting the verdict sheet to the 
jury even though defendant contends it was confusing and embodied several 
issues into one jury determination, because: (1) both the jury instructions and the 
verdict sheet utilized the North Carolina Pattern Jury Instructions on fraud, 
which allow a jury to find fraud in both affirmative representations and conceal- 
ment of a material fact; (2) the parties agreed during the jury charge conference 
that the verdict sheet correctly questioned the jury regarding unfair and decep- 
tive trade practices; and (3) by separating the fraud and unfair and deceptive 
trade practices issues and by allowing for separate answers, the verdict sheet 
offered three distinct alternatives to the jury. Satorre  v. New Hanover Cty. Bd. 
of  Comm'rs, 173. 

INDICTMENT AND INFORMATION 

Notice of  charge-international treaty-no private cause of  action-A 
first-degree murder defendant's reliance on the International Covenant on Civil 
and Political Rights was misplaced. That treaty was not self-executing and did 
not create a private cause of action. S t a t e  v. Bruton, 801. 

INSURANCE 

Existence of exclusion-question of  fact-The trial court erred by granting 
summary judgment for plaintiff insurer in a declaratory judgment action to deter- 
mine insurance coverage where plaintiff had submitted affidavits averring that a 
policy endorsement excluded coverage and defendants submitted an affidavit in 
opposition. Burlington Ins. Co. v. Fisherman's Bass Circuit, Inc., 439. 

Fidelity bond-ambiguous language-knowledge of  dishonest act-inter- 
pre ted  fo r  insured-Ambiguous language in a fidelity bond was correctly inter- 
preted for the insured, and summary judgment was correctly granted for plaintiff, 
where a bank contended that a provision ending coverage when it first learned of 
a dishonest act by an employee applied only to knowledge gained after the bond 
became effective, while defendant-insurer contended that the provision applied 
to knowledge gained at any time. Home Sav. Bank v. Colonial Am. Cas. & 
Surety  Co., 189. 
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JUDGES 

Default entry of one stricken by another-no good cause o r  change of cir- 
cumstances finding-The trial court erred by striking an entry of default by 
another superior court judge ex mero motu without finding good cause or a sub- 
stantial change in circumstances. Global Furn., Inc. v. Proctor, 229. 

JURISDICTION 

Defense-not raised in  answer-waived-The respondent in a termination of 
parental rights action waived the defense of no personal jurisdiction by not rais- 
ing it in her response and answers. In r e  J.W.J, T.L.J., D.M. J., 696. 

Minimum contacts-divorce and child custody proceedings-There were 
sufficient minimum contacts for the court to obtain personal jurisdiction over 
respondent in an abandonment proceeding, which preceded an adoption, where 
respondent lived in North Carolina for only one month but had other contacts 
with the state through his divorce proceeding and his daughter's custody matters. 
Barnes v. Wells, 575. 

Personal-not waived by motion t o  reopen adoption file-no general 
appearance-Respondent did not waive his personal jurisdiction objection to 
his daughter's adoption by moving that the trial court reopen the adoption 
file and transfer the matter from the Clerk of Superior Court. Respondent did 
nothing that could be considered a general appearance before entry of the order 
now challenged; if the court lacked personal jurisdiction when it entered the 
order, subsequent actions could not retroactively supply jurisdiction. Barnes v. 
Wells, 575. 

JURY 

Verdict sheet-fraud-unfair and deceptive t rade practices-The trial 
court did not abuse its discretion in a common law fraud and unfair and decep- 
tive trade practices case by submitting the verdict sheet to the jury even though 
defendant contends it was confusing and embodied several issues into one jury 
determination. Godfrey v. Res-Care, Inc., 68. 

JUVENILES 

Conspiracy t o  commit armed robbery-jurisdiction-absence of juvenile 
petition-transaction related t o  transferred felony charge-The superior 
court had jurisdiction over an offense of conspiracy to commit armed robbery 
that occurred when defendant was fifteen years old, even though no juvenile peti- 
tion had been filed in district court regarding the conspiracy charge, because the 
conspiracy offense fell within the transaction related to a felony charge of 
attempted armed robbery that was properly transferred from district to superior 
court. State  v. Jackson, 763. 

Prior juvenile delinquency adjudications-admissible in subsequent 
adjudications-Evidence of prior juvenile delinquency adjudications was prop- 
erly admitted to impeach the juvenile's credibility in a subsequent adjudication 
proceeding. The clear intent of the legislature in adopting N.C.G.S. P 8C-1, Rule 
609(d) and N.C.G.S. 5 7B-3201(b) was to provide that a prior juvenile adjudication 
is admissible in a juvenile proceeding where the juvenile takes the stand in his 
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own defense, even though that evidence is not admissible in a criminal case. In  
r e  S.S.T., 533. 

KIDNAPPING 

First-degree-minor-sex offender registration-The trial court did not err 
in a first-degree kidnapping of a minor case by entering an amended judgment 
mandating that defendant be required upon release from the Department of Cor- 
rection to register pursuant to the Sex Offender and Public Protection Registra- 
tion Program under Article 27A. S t a t e  v. Sakobie, 447. 

First-degree-robbery with dangerous weapon-motion t o  dismiss-suf- 
ficiency of evidence-perpetrator of crime-The trial court did not err by 
denying defendant's motion to dismiss the charges of robbery with a dangerous - 
weapon and second-degree kidnapping even though defendant contends that 
there was insufficient evidence to show that defendant was the perpetrator of the 
crimes charged. S ta t e  v. Hall, 658. 

Release in  unsafe place-sufficiency of evidence-There was sufficient e v -  
dence that a first-degree kidnapping defendant did not release his victim in a safe 
place where the victim was released on the side of an interstate at about 1:30 
a.m., the victim was not given money for a telephone call, the area was wooded, 
and the victim had to walk for about two miles to find an exit ramp and an open 
business to obtain help. S t a t e  v. Burrell ,  134. 

Second-degree-motion t o  dismiss-sufficiency of evidence-restraint- 
The State presented sufficient etldence of restraint separate and apart from that 
inherent in the robberies of the victims to support defendant's conviction of 
charges of second-degree kidnapping. S t a t e  v. Hall, 658. 

Separa t e  offenses-sufficiency of evidence-The trial court correctly denied 
defendants' motion to dismiss first-degree kidnapping charges where defendants 
abducted the victim in his car, drove him to a deserted mall where they stole 
money, traveler's checks, bank cards, and credit cards, and then drove around 
with a gun at defendant's head trying to obtain more money from ATM machines. 
Although defendants argued that the kidnapping was an inherent part of the 
armed robbery, the robbery for which defendant was indicted was complete with 
the theft of the money, checks, and cards, and the victim's restraint was more 
than the technical asportation necessary to complete the armed robbery. S t a t e  
v. Burrell ,  134. 

LARCENY 

Instructions-lesser included offense-The failure to instruct on the lesser 
included offense of misdemeanor larceny was error where there was conflicting 
evidence on the "from the person" element of larceny from the person. S t a t e  v. 
Boston, 890. 

LIBEL AND SLANDER 

Deposition testimony-absolute privilege-The trial court did not err by 
reserving its decision on defendant's motion for a directed verdict in a slander 
case based on deposition testimony and then by denying the motion when 
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LIBEL AND SLANDER-Continued 

renewed by defendant following the jury's verdict in defendant's favor. Harman 
v. Belk, 819. 

MEDICAL MALPRACTICE 

Expert testimony-standard of care-opinion-The trial court abused its 
discretion in a medical malpractice case by admitting the testimony of one of 
decedent's treating doctors that amounted to an opinion as to defendant doctor's 
compliance with the relevant standard of care because defendants failed to 
establish that the testifying doctor was familiar with the standard of care in 
Hendersonville or similar communities. Barham v. Hawk, 708. 

MENTAL ILLNESS 

Involuntary commitment-dangerous t o  self-The trial court did not err in a 
mental illness hearing by finding as a matter of law that respondent was danger- 
ous to himself and did not fail to specifically state findings of fact in support of 
this conclusion. In r e  Zollicoffer, 462. 

Involuntary commitment-hearsay information-The trial court did not err 
by failing to dismiss the petition for involuntary commitment even though infor- 
mation contained in the affidavit and petition for involuntary commitment pre- 
sented to the magistrate contained hearsay. In r e  Zollicoffer, 462. 

MORTGAGES AND DEEDS OF TRUST 

Novation-modification of obligation-The trial court did not err by finding 
that a second note from defendant to plaintiff did not extinguish the original debt 
secured by the mortgage. Anthony Marano Co. v. Jones, 266. 

MOTOR VEHICLES 

Intersection accident-green light-duty t o  look-contributory negli- 
gence-The trial court did not abuse its discretion by denying plaintiff's motion 
for a new trial after a jury found her to be contributorily negligent in an automo- 
bile accident at an intersection. Plaintiff had the green light and did not see 
defendant until the last minute, but admitted not looking to see if traffic was 
coming. A driver must maintain a reasonable and proper lookout even when she 
has a green light. Kummer v. Lowry, 261. 

NEGLIGENCE 

Contributory negligence-participation in planning and approval of 
project schedule-proximate cause-The trial court erred in a negligence 
action by granting summary judgment in favor of defendant, a separate prime 
contractor also serving as project expediter, on the ground that plaintiff subcon- 
tractor's claim was barred by plaintiff's own contributory negligence because, 
assuming arguendo that plaintiff was negligent in failing to participate in the 
planning and approval of the project schedule, such negligence was not the 
proximate cause of plaintiff's damages. Pompano Masonry Corp. v. HDR 
Architecture, Inc., 401. 
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Res ipsa loquiter-defective ceiling-exclusive control  no t  shown-Res 
ipsa loquiter did not apply to a negligence action in which a ceiling fell on a 
restaurant patron where plaintif show that the restaurant owner had exclusive 
control of the instrumentality that caused the injury (in the ceiling construction). 
Summary judgment for defendant was affirmed. Harr is  v. Tri-Arc Food Sys., 
Inc., 495. 

NUISANCE 

Prostitution-damages-summary judgment-Summary judgment should 
not have been awarded to plaintiff on damages in a nuisance action by a district 
attorney following defendants' conviction for maintaining a place for prostitu- 
tion. While the gross income from Rose Spa could be calculated from tax records, 
the amount derived from unlawful activity is disputed. S t a t e  e x  rel. Albright v. 
Arellano, 609. 

Prostitution-summary judgment-right t o  jury trial-Summary judgment 
for plaintiff was appropriate on an action for injunctive relief, abatement, and 
forfeiture following defendants' conviction for maintaining a place for prostitu- 
tion and did not violate defendants' right to a jury trial. S t a t e  e x  rel. Albright 
v. Arellano, 609. 

OPEN MEETINGS 

Judgment  on  pleadings-no issue  of  fact-The trial court did not err by 
granting defendant's motion for judgment on the pleadings on an Open Meetings 
claim arising from an employment decision. Taking plaintiff's allegations as true, 
no genuine issues of fact exist. Defendant properly entered a closed session and 
plaintiff's request that she he appointed to the position was beyond the court's 
authority under the Open Meetings Law. Davis v. Durham Mental HealtNDev. 
Disabilities Area Auth., 100. 

PARTIES 

Motion t o  intervene-lack of jurisdiction-The trial court erred by granting 
intervenors' motion to intervene and the 8 April 2003 order is vacated with the 
case remanded for further proceedings, hecause the trial court was divested of 
its jurisdiction to consider any motion regarding intervenors' intervention in the 
case while Bruggeman I1 was pending before the Court of Appeals even though 
intervenors' motion to intervene sufficiently asserted that their claim involved 
questions of fact or law common to plaintiff's claim and their motion met the 
requirements for permissive intervention pursuant to Rule 24(b). Bruggeman v. 
Medi t rus t  Co., LLC, 790. 

PATERNITY 

Deceased father-other known children-intervention n o t  allowed- 
Those not listed in N.C.G.S. $ 49-16 may not intervene in a paternity proceed- 
ing, and the trial court correctly denied a motion to intervene by the guardian of 
the other children of the deceased putative father. Stockton v. Es t a t e  of 
Thompson, 899. 
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PLEADINGS 

Judgment on-outside evidence-There was no error where the trial court 
heard but did not consider matters outside the pleadings before entering a judg- 
ment on the pleadings. Plaintiff initiated the introduction of evidence and may 
not now complain of the action she began. Moreover, receiving but not relying on 
evidence does not convert a motion for a judgment on the pleadings into a motion 
for summary judgment. Davis v. Durham Mental HealtNDev. Disabilities 
Area Auth., 100. 

Sanctions-attorney fees-government attorney-The trial court did not 
abuse its discretion by awarding attorney fees and costs to defendant as a Rule 
11 sanction following a judgment on the pleadings for defendant in an Open 
Meetings case. Plaintiff produced no case law or evidence to support the con- 
tention that the court should have based the fee on actual costs for the county 
attorney rather than the reasonable rate for a private attorney. Davis v. Durham 
Mental HealtNDev. Disabilities Area Auth., 100. 

Sanctions-attorney fees-reduction of award-The trial court did not 
abuse its discretion by reducing an award of attorney fees that had been im- 
posed as a sanction. Davis v. Durham Mental HealtNDev. Disabilities Area 
Auth., 100. 

Sanctions-improper purpose of action-The trial court's order imposing 
Rule 11 sanctions following a dismissal on the pleadings was affirmed. The evi- 
dence supports findings that plaintiff was present when the alleged violations of 
the Open Meetings Law occurred, that she had a duty to inform the Board if it 
was acting improperly, and that plaintiff intentionally remained silent. The evi- 
dence further supports the conclusion that plaintiff filed this action not to vindi- 
cate her rights, but in retaliation for defendant's actions and to gain leverage in 
settlement negotiations. Davis v. Durham Mental Healthmev. Disabilities 
Area Auth., 100. 

Sanctions-properly denied-Rule 11 sanctions were properly denied 
where the court concluded that defendant's motion to dismiss and an earlier 
motion to stay were well-grounded in law and fact. Leverette v. Batts Temp. 
Servs., Inc., 328. 

POLICE OFFICERS 

Revocation and suspension of law enforcement certification-receiving 
or  transferring stolen vehicles-obstruction of justice-The trial court 
erred by reversing and remanding respondent North Carolina Criminal Justice 
Education and Training Standards Commission's final agency decision to revoke 
and suspend the law enforcement certification of petitioner based on committing 
the felony of possession of a stolen vehicle and obstruction of justice. Powell v. 
N.C. Criminal Justice Educ. & Training Standards Comm'n, 848. 

POSSESSION OF STOLEN PROPERTY 

Felonious possession of stolen goods-motion t o  dismiss-sufficiency of 
evidence-doctrine of recent possession-The trial court did not err by deny- 
ing defendant's motion to dismiss the charge of felonious possession of stolen 
goods even though defendant contends there was insufficient evidence to show 
that he knew or had reasonable grounds to believe that the generator he pos- 
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POSSESSION OF STOLEN PROPERTY-Continued 

sessed had been stolen pursuant to a breaking and entering because defendant's 
possession o f  the generator shortly after its theft supported the instruction on 
the doctrine o f  recent possession. State v. McQueen, 454. 

PREMISES LIABILITY 

Defective restaurant ceiling-latent defect-no knowledge or reason to  
discover-There was no genuine issue o f  material fact as to whether a restau- 
rant owner was negligent in failing to  discover a defective ceiling or in creating 
the dangerous condition. Summary judgment was properly granted for defendant. 
Harris v. Tri-Arc Food Sys., Inc., 495. 

Failure t o  provide safe and secure premises-negligent hiring and train- 
ing-bouncers-The trial court did not err in an acting for damages arising out 
o f  the failure to proklde safe and secure premises and negligent hiring and train- 
ing o f  security staff at a nightclub by denying defendants' motions for directed 
verdict and motion for judgment notwithstanding the verdict because a jury 
could reasonably find that defendants' bouncers were acting within the scope o f  
their employment in beating plaintiff. Wallace v. M, M & R, Inc., 827. 

PRISONS AND PRISONERS 

Malicious conduct by a prisoner-misdemeanor assault on a government 
official-The trial court did not err by failing to instruct on misdemeanor assault 
on a government official as a lesser-included offense o f  malicious conduct by a 
prisoner. State v. Cogdell, 368. 

PROBATION AND PAROLE 

Probation violation report-timeliness-The superior court erred in a 
probation \lolation case by concluding that the State's violation report was 
timely, because: ( 1 )  the State's probation revocation complaint was not filed 
prior to the expiration o f  defendant's probation term as required by N.C.G.S. 
5 15A-1344(f)(l); and ( 2 )  defendant's probation was not stayed while defend- 
ant appealed his conviction from district court to superior court. State v. 
Smith, 256. 

PROCESS AND SERVICE 

Service by publication-motion to  reopen adoption-prior abandonment 
proceeding-There was no abuse o f  discretion in the denial of  a natural father's 
Rule 60 motions for relief from the adoption o f  his daughter by the mother's new 
husband where the requirements for service by publication were satisfied. 
Barnes v. Wells, 575. 

PUBLIC ASSISTANCE 

Denial of Medicaid-illegal alien-leukemia treatments-findings insuffi- 
cient-An appeal o f  the denial o f  Medicaid benefits for treatment o f  an illegal 
alien's leukemia was remanded where the findings were not adequate to support 
the conclusion that the care and services for which respondent denied reim- 
bursement were not for an emergency (illegal aliens receive coverage for emer- 
gencies only). Medina v. Division o f  Soc. Sews. ,  502. 
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PUBLIC OFFICERS AND EMPLOYEES 

Health director-county manager-writ of mandamus-discretionary 
duties-Summary judgment should have been granted in favor of the health 
director and county manager denying plaintiffs' writ of mandamus because the 
duties sought by the writ of mandamus were discretionary. Satorre v. New 
Hanover Cty. Bd. of Comm'rs, 173. 

University coach--demotion o r  discharge-The superior court erred by con- 
cluding petitioner had been demoted or discharged from his coaching duties in 
violation of N.C.G.S. 5 126-34.1(a)(l) because the evidence shows only a reas- 
signment without a change in pay grade or job level. Winbush v. Winston-Salem 
State  Univ., 520. 

University coach-jurisdiction t o  hear petition t o  reinstate duties-The 
superior court did not err by concluding that the Office of Administrative Hear- 
ings and State Personnel Commission had jurisdiction to hear the petition seek- 
ing to reinstate petitioner's duties as Assistant Football Coach and Head Women's 
Softball Coach at Winston-Salem State University. Winbush v. Winston-Salem 
State  Univ., 520. 

QUANTUM MERUIT 

Cost of unused engineering plans-no benefit received-Summary judg- 
ment was properly granted for defendant town on a developer's quantum memit 
claim for the cost of plans for a water line extension which was never built. There 
was no showing that the plans for the extension were prepared by plaintiff in 
expectation of repayment by defendant or that defendant received any benefit 
from the plans. Wing v. Town of Landis, 691. 

Government contract-sovereign immunity-The trial court did not err by 
dismissing a quantum memit claim against the City of Charlotte for failure to 
state a claim arising from the provision of towing services. Although the trial 
court erred by dismissing the claim on the ground that it was precluded by 
express contract where plaintiff had alleged that the contract was invalid (plain- 
tiff's claims are taken as true when ruling on a Rule 12(b)(6) motion), the dis- 
missal was still appropriate because sovereign immunity bars quantum memit 
claims against the State. Any suggestion in prior cases that sovereign immunity 
only bars quantum meruit claims arising from ultra vires contracts has been over- 
ruled. Eastway Wrecker Sew., Inc. v. City of Charlotte, 639. 

RAPE 

First-degree-assault on  a female a s  lesser  offense-instruction 
denied-short form indictment not applicable-The trial court correctly 
denied an instruction on assault on a female to a first-degree rape defendant 
indicted under N.C.G.S. 9: 14-27.2. Where the indictment specifically alleges all of 
the elements of first-degree rape under N.C.G.S. 9: 14-27.2(a)(2)(a) & (b) and does 
not contain the specific averments or allegations of N.C.G.S. 9: 15-144.1 (the short 
form indictment, which can include assault on a female as a lesser offense), the 
court has jurisdiction only to issue instructions on first-degree rape and any less- 
er included offenses that meet the definitional test. Assault on a female does not 
meet that test because it contains elements not present in the greater offense of 
rape. State  v. Hedgepeth, 321. 



Second-degree-motion t o  dismiss-sufficiency of evidence-The trial 
court did not err by failing to dismiss the charges of second-degree rape and sec- 
ond-degree sexual offense because there was sufficient evidence of constructive 
force showing lack of consent by the victims to sexual activities with their father. 
S t a t e  v. Lawrence, 548. 

Shor t  form indictment-statutory r ape  and s ta tu tory  sexual  offense- 
There was no error in using the short form indictment for statutory rape and 
statutory sexual offense. S t a t e  v. Bingham, 355. 

Statutory-specificity of evidence-sufficient-The testimony of a 13-year- 
old statutory rape and sexual offense victim that certain sexual acts occurred 
with defendant 25-40 times at intervals during an 8-month period was sufficient 
to deny defendant's motion to dismiss, although the victim could not remember 
the details because it was ". . . basically the same thing over and over again." 
S t a t e  v. Bingham, 355. 

REAL PROPERTY 

Proper  governmental use-limited s tuden t  housing-The county's cross- 
assignment of error that if the pertinent property belongs to the State through 
Appalachian Student Housing Corporation's (ASHC) holding title for the benefit 
of Appalachian State University then ASHC's use of the property is in violation of 
N.C.G.S. 966-58 has no merit because ASHC is not providing a service that is ordi- 
narily rendered by private enterprise. I n  r e  Appeal of Appalachian S tuden t  
Housing Corp., 379. 

RELEASE 

Motion t o  reform-implicitly denied-The trial court did not err by not con- 
sidering plaintiff's affidavit about a release as a motion to reform the release. The 
court implicitly denied any motion to reform when it granted summary judgment 
for defendant. Moreover, the affidavit did not request a hearing or set forth relief 
sought, and did not contain the allegations required to reform a written docu- 
ment. Van Keuren v. Little, 244. 

Mutual  mistake-allegations insufficient-The trial court correctly granted 
summary judgment for defendant where plaintiff was struck by defendant's car in 
a parking lot while he was walking toward his company car, plaintiff signed a 
release with defendant in return for a payment from defendant's insurer, and 
plaintiff later contended that he had not intended to waive pursuit of underin- 
sured motorist coverage. Plaintiff's affidavit does not establish a prima facie case 
of mutual mistake in that it did not state with particularity the circumstances 
constituting mistake as to all parties. Van Keuren v. Little, 244. 

ROBBERY 

Dangerous weapon-BB gun-The trial court did not err by denying defend- 
ant's motion to dismiss the charges of robbery with a dangerous weapon even 
though defendant contends that the BB gun used in the robberies could not be 
considered a dangerous weapon. S t a t e  v. Hall, 658. 

Dangerous weapon-motion t o  dismiss-sufficiency of evidence-perpe- 
t r a t o r  of crime-The trial court did not err by denying defendant's motion to 
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dismiss the charges of robbery with a dangerous weapon and second-degree kid- 
napping even though defendant contends that there was insufficient evidence to 
show that defendant was the perpetrator of the crimes charged. State  v. Hall, 
658. 

SCHOOLS AND EDUCATION 

School assignment-new year-new factors-moot appeal-An appeal of a 
school assignment was moot because the school year has come and gone, the 
"red flag" practice (denying further departures from a school) has been abol- 
ished, and different factors are now being addressed. Sullivan v. Wake Cty. Bd. 
of Educ., 482. 

SEARCH AND SEIZURE 

DWI stop-trooper's reason not credible-The trial court's finding that the 
DWI stop of a Hispanic male was unjustified and constituted an unreasonable 
search and seizure was supported by findings and evidence from an Internal 
Affairs investigation that the trooper's stated reason for the stop was not credi- 
ble. State  v. Villeda, 431. 

Guest-insufficient privacy interest-The trial court did not err by denying a 
motion to suppress cocaine seized from a house into which defendant had fled. 
Although defendant described himself as a frequent guest at the residence, he did 
not assert a possessory or property interest and there was no evidence that he 
was legitimately on the premises at the time of the search. State  v. McNeil, 777. 

Investigatory stop-motion t o  suppress-The trial court did not err in a first- 
degree murder and robbery with a dangerous weapon case by denying defend- 
ant's motion to suppress evidence seized by law enforcement officers during the 
17 April 2000 investigative stop of an automobile in which defendant was a pas- 
senger because a composite of the factors relied upon by officers sustained a rea- 
sonable and articulable suspicion that criminal activity was afoot. State v. 
Blackstock, 50. 

SENTENCING 

Aggravating factors-joining with more than one other  person-evidence 
not sufficient-The trial court should not have found in aggravation that a 
statutory rape and sex offense defendant joined with more than one other person 
in committing the offenses. The evidence at trial was that defendant and the vic- 
tim's mother were the only ones abusing her. State  v. Bingham, 355. 

Aggravating factors-position of t rus t  o r  confidence-dating victim's 
mother-There was no error in finding in aggravation that a statutory rape and 
sex offense defendant took advantage of a position of trust or confidence where 
defendant was dating the victim's mother and they all lived in defendant's house 
for a time before the abuse began. S ta te  v. Bingham, 355. 

Habitual felon-certified copies of judgment sheets-There was no plain 
error during a habitual felon proceeding in the introduction of certified copies 
of defendant's previous judgment sheets. Defendant's counsel was given the 
opportunity to inspect the authenticity of the documents but offered no evidence 
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challenging their authenticity or the veracity of the convictions. S t a t e  v. McNeil, 
777. 

Habitual felon-habitual misdemeanor assault-The trial court did not 
violate defendant's Eighth and Fourteenth Amendment constitutional rights 
by imposing a sentence of 120 to 153 months for habitual misdemeanor assault 
as an habitual felon because the sentence was not grossly disproportionate to 
the crime in light of defendant's lengthy criminal history. S t a t e  v. McDonald, 
237. 

Habitual felon-no contes t  plea-Although defendant contends the trial court 
erred in a felonious possession of stolen goods case by accepting defendant's 
plea of no contest to the habitual felon charges, this assignment of error is dis- 
missed because defendant's argument is based entirely upon his contention that 
the trial court erred by sentencing him for possession of stolen goods and the 
Court of Appeals has rejected that contention. S ta t e  v. McQueen, 454. 

Habitual felon-possession of cocaine-A conviction for possessing cocaine 
may be used to prove habitual felon status. S t a t e  v. Simmons, 685. 

Habitual felon-underlying felony-possession of cocaine-The trial court 
did not err by using defendant's conviction for possession of cocaine as one of 
the underlying felonies to support his status and conviction of being an habitual 
felon. S t a t e  v. McDonald, 237. 

Punishment  enhancement-habitual misdemeanor assault-The trial court 
did not err by using the charge of habitual misdemeanor assault (HMA) to 
enhance defendant's punishment because defendant admitted the prior convic- 
tions element of the HMA offense, and the jury found defendant guilty of assault 
on a female which was the last element of the HMA charge. S t a t e  v. McDonald, 
237. 

Superseding habitual felon indictment-different underlying felonies- 
notice-The trial court did not err by falling to dismiss the superseding habitual 
felon indictment that contained substantive changes to all three of the previous 
underlying felonies after defendant entered his pleas at  the arraignment. S t a t e  v. 
Cogdell, 368. 

SEXUAL OFFENSES 

Failing t o  regis ter  a s  a s e x  offender-indictment-elements of offense- 
An indictment against a homeless defendant for failing to register as a sex offend- 
er was sufficient where it clearly stated the elements of the offense. The argu- 
ment that the indictment failed by not identifying the specific dates defendant 
moved and his new addresses is without merit. S t a t e  v. Harrison, 332. 

First-degree sexual  offense-failure t o  ins t ruct  on  indecent l iberties 
with a minor-The trial court did not err in a first-degree sexual offense case by 
failing to instruct the jury as to indecent liberties with a minor. S t a t e  v. Dyson, 
648. 

Second-degree sexual  offense-motion t o  dismiss-sufficiency of evi- 
dence-The trml court dld not err by f a h g  to dlsm~ss the charges of second- 
degree rape and second-degree sexual offense because there was sufficient evi- 
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SEXUAL OFFENSES-Continued 

dence of constructive force showing lack of consent by the victims to sexual 
activities with their father. State  v. Lawrence, 548. 

Short form indictment-statutory rape and statutory sexual offense- 
There was no error in using the short form indictment for statutory rape and 
statutory sexual offense. State  v. Bingham, 355. 

Statutory-evidence of rape-no other  activity-evidence not  suffi- 
cient-The trial court should have dismissed a charge of statutory sex offense 
where there was sufficient evidence of statutory rape, but no evidence of a sepa- 
rate sexual offense. State  v. Bingham, 355. 

Statutory-evidence sufficient-On a motion to dismiss, the court is con- 
cerned only with the sufficiency of the evidence and not its weight. Defendant's 
motion to dismiss a statutory sex offense charge was properly denied where most 
of the evidence was that the alleged sexual acts were merely poses for pho- 
tographs, but there was some testimony that defendant, age 51, performed cun- 
nilingus on the 13-year-old victim. State  v. Bingham, 355. 

Statutory-specificity of evidence-sufficient-The testimony of a 13-year- 
old statutory rape and sexual offense victim that certain sexual acts occurred 
with defendant 25-40 times at intervals during an 8 month period was sufficient 
to deny defendant's motion to dismiss, although the victim could not remember 
the details because it was ". . . basically the same thing over and over again." 
State  v. Bingham, 355. 

Statutory-sufficiency of evidence-activity with another with defendant 
watching-A charge of statutory sex offense should have been dismissed where 
there was evidence that defendant forced the victim to perform cunnilingus on 
her mother, but there was no activity between the victim and defendant. The 
State did not proceed on an aiding and abetting theory. S ta te  v. Bingham, 355. 

STATUTES OF LIMITATION AND REPOSE 

Breach of contract-sale of boat-dispute over date  of delivery-The trial 
court erred by granting defendant's motion for summary judgment on a breach of 
contract claim arising from the sale of a boat where there was a dispute as to the 
date of delivery (when the breach occurred and the claim accrued). Lee v. 
R. & K. Marine, Inc., 525. 

Statute  of limitation-negligence-The trial court erred in a negligence 
action by granting summary judgment in favor of defendant, a separate prime 
contractor also serving as project expediter, on the grounds that plaintiff sub- 
contractor's claim was barred by the statute of limitations where plaintiff filed its 
negligence action within three years of its discovery of defendant's alleged negli- 
gence during a coordination meeting. Pompano Masonry Corp. v. HDR Archi- 
tecture, Inc., 401. 

TAXATION 

Ad valorem--educational exemption-student housing-The whole record 
test revealed that the Property Tax Commission erred by holding that real prop- 
erty held in trust by Appalachian Student Housing Corporation for Appalachian 
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State University for student housing was not exempt from ad valorem taxation by 
the pertinent county for 2001 and 2002. I n  r e  Appeal of Appalachian S tuden t  
Housing Corp., 379. 

Challenge t o  income t a x  assessment-failure t o  pay t a x  o r  file bond-no 
subject ma t t e r  jurisdiction-The trial court properly concluded that it lacked 
subject matter jurisdiction over a challenge to an income tax assessment where 
plaintiff did not first pay the tax or file a bond, as required by statute. Javurek 
v. Tax Review Bd., 834. 

Property-appraisal value-cost approach-income approach-A whole 
record test revealed that the Property Tax Commission did not err by relying on 
an independent appraiser's determination of property value to determine that the 
true value of taxpayer's hotel property was $2,880,000 instead of using the coun- 
ty appraiser's value of $4,813,953. I n  r e  Appeal of Weaver Inv. Co., 198. 

TERMINATION OF PARENTAL RIGHTS 

Cessation of reunification efforts-notice-jurisdiction-The trial court 
had jurisdiction to order that reunification efforts cease despite petitioner not fil- 
ing a motion requesting relief from those efforts. The court obtained jurisdiction 
when petitioner filed a petition alleging that the minors were neglected, and that 
jurisdiction continues until terminated by the court or the juveniles become 
emancipated. I n  r e  J.S., 509. 

Diligent efforts requirement-deleted-The trial court did not err by de- 
termining that respondent's parental rights should be terminated without find- 
ing that petitioner DSS made diligent efforts to reunite the family. N.C.G.S. 
5 7A-289.32(3), on which respondent relies, has been replaced by N.C.G.S. 
5 7B-llll(a)(2), which deleted the diligent efforts requirement. I n  r e  J.W.J., 
T.L.J., D.M.J., 696. 

Jurisdiction-venue-The trial court in Johnston County properly exercised 
jurisdiction in a termination of parental rights case where the child was a lifelong 
resident of Wake County but was in Johnston County when the petition was filed, 
and respondent was incarcerated in Johnston County when the petition was filed. 
Respondent confuses jurisdiction and venue; if he felt that Johnston County was 
an improper setting for the proceeding, it was incumbent upon him to move for 
a change of venue or to object to venue. I n  r e  J.L.K., 311. 

N.C. termination petition-Arkansas custody order-subject m a t t e r  
jurisdiction-A petition to terminate a mother's parental rights in North 
Carolina, filed by the father, should have been dismissed for lack of subject mat- 
ter jurisdiction where respondent was in Arkansas, which had issued an earlier 
custody order, the children were in North Carolina, and the provisions of the Uni- 
form Child Custody Jurisdiction and Enforcement Act (UCCJEA) did not apply. 
In  r e  N.R.M., T.F.M., 294. 

Neglect and  abandonment-sufficiency of evidence-The evidence was 
sufficient to support termination of the parental rights of an incarcerated 
parent where respondent had limited contact with his daughter during the 
six months before the petition; he had limited communication between incar- 
cerations; his alcohol problems prevented a showing of proper parental con- 
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TERMINATION OF PARENTAL RIGHTS-Continued 

cern well before he was incarcerated; and he did not provide financial support. 
In re J.L.K., 311. 

Not reduced to  writing within 30 days-no prejudice-An termination of 
parental rights order was not vacated where the written order was filed 89 days 
after the hearing. While that delay violated the 30-day requirement of N.C.G.S. 
rj 7B-1109(e), there is no authority compelling vacation, and vacating the order is 
not the proper remedy in this case because respondent did not show prejudice 
from the delay. In re J.L.K., 311. 

Permanency planning order-findings insufficient-A permanency planning 
order relieving social services of reunification and visitation efforts was remand- 
ed for further findings where the trial court entered a cursory two page order 
which was insufficient to allow meaningful appellate review. In re J.S., 509. 

Prior dependency adjudication-allegations of neglect-not binding-In a 
termination of parental rights proceeding, a prior adjudication that the child was 
dependent was an aaudication only of dependency, despite allegations of 
neglect, and was binding only for the time frame of that order. In re J.N.S., 536. 

Summary judgment-not allowed-The General Statutes contain no provision 
allowing use of summary judgment in a juvenile proceeding. Moreover, the 
requirement in N.C.G.S. 8 7B-1109(e) that the court take evidence and make find- 
ings in a termination of parental rights proceeding is incompatible with summa- 
ry judgment. In re J.N.S., 536. 

TRIALS 

Motion for judgment notwithstanding verdict-denial of motion for 
directed verdict-The trial court did not err in a common law fraud and unfair 
and deceptive trade practices case by denying defendant's motion for judgment 
notwithstanding the verdict where plaintiffs presented sufficient evidence to 
withstand defendant's earlier motions for directed verdict. Godfrey v. Res- 
Care, Inc., 68. 

Motion for new trial-procedural irregularity-The trial court did not abuse 
its discretion in a common law fraud and unfair and deceptive trade practices 
case by denying defendant's motion for a new trial because there was no proce- 
dural error regarding the trial court's decision not to instruct the jury about a 
directed verdict for defendant as to some claims. Godfrey v. Res-Care, Inc., 68. 

Motion for relief from final judgment-failure to demonstrate extraordi- 
nary circumstances-The trial court did not abuse its discretion in a common 
law fraud and unfair and deceptive trade practices case by denying defendant's 
motion for relief from final judgment under N.C.G.S. $ 1A-1, Rule 60(b)(6) 
because the trial court properly instructed the jury a s  to its determination of the 
amount of damages that would put plaintiffs in the same position. Godfrey v. 
Res-Care, Inc., 68. 

UNFAIR TRADE PRACTICES 

Capacity to  deceive reasonable businessperson-summary judgment- 
The trial court did not err by granting summary judgment in favor of defendants 
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UNFAIR TRADE PRACTICES-Continued 

on plaintiff's claim for unfair and deceptive trade practices arising out of the pur- 
chase of two mobile home parks with problematic septic systems based on 
defendants' failure to disclose the existence of a diverter pipe because defend- 
ants' acts did not have the capacity to deceive a reasonable businessperson. 
RD&J Props. v. Lauralea-Dilton Enters., LLC, 737. 

UTILITIES 

Contract not  in  public interest-modification-The Utilities Commission 
did not err by determining that the contract between appellant-intervenor and 
respondent public utility was not in the public interest and could be modified by 
the Commission. State  e x  rel. Utils. Comm'n v. Carolina Water Sew., Inc., 
163. 

First priority option-right of first refusal-res judicata-The trial court 
did not err by granting summary judgment in favor of defendant village and by 
dismissing plaintiff utility company's summary judgment claim based on a con- 
tract entered into by the parties to build a water line from Caswell Beach to Bald 
Head Island where the contract contained a first priority option and a right of 
first refusal for defendant to purchase the water and sewer utility assets of plain- 
tiff. Bald Head Island Utils., Inc. v. Village of Bald Head Island, 701. 

Franchise-contiguous extension-The Utilities Commission did not err by 
determining that water and sewer was provided in the pertinent planned unit 
development as a result of a contiguous extension of the pertinent franchise and 
that Corolla Shores was within the franchise area held by respondent public util- 
ity. State  e x  rel. Utils. Comm'n v. Carolina Water Sew., Inc., 163. 

Public utility-collection of t ap  fees-offering special service t o  resi- 
dents-The Utilities Commission did not err by determining that appellant-inter- 
venor company was a public utility, because: (1) collection of tap fees constitutes 
compensation under N.C.G.S. 5 62-3(23)a; and (2) offering service to all of its res- 
idents satisfies the definition of "public" within the statute and cases. State  ex 
rel. Utils. Comm'n v. Carolina Water Serv., Inc., 163. 

Resignation of commissioner-no prejudicial error-Although the Utilities 
Commission erred by entering an order when one of the commissioners on the 
panel had resigned at the time it was reduced to writing and filed, this error was 
not prejudicial to appellant-intervenor company. State  e x  rel. Utils. Comm'n v. 
Carolina Water Sew., Inc., 163. 

Standing-aggrieved party-Appellant-intervenor company has standing to 
bring this appeal because subjecting the company to the Utility Commission's 
jurisdiction impacts the company's legal rights, and therefore, the company is an 
aggrieved party. State  e x  rel. Utils. Comm'n v. Carolina Water Sew., Inc., 
163. 

Standing-burden of proof-The Utilities Commission did not err by deter- 
mining that complainant company had standing to prosecute the case because 
the company had an ownership interest in the land in question and complained 
as a result of the omission of the public utility to provide water and services for 
the purpose of developing the land. State  ex rel. Utils. Comm'n v. Carolina 
Water Sem., Inc., 163. 
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WARRANTIES 

Disclaimer-effective-Defendant effectively disclaimed any and all war- 
ranties of merchantability and fitness for a particular purpose, and the trial court 
did not err by granting summary judgment for defendant on plaintiff's breach of 
warranty claim for a defective boat. Lee v. R. & K. Marine, Inc., 525. 

WORKERS' COMPENSATION 

Asbestosis-last injurious exposure-failure t o  meet burden of proof- 
The Industrial Commission did not err by denying plaintiff's claim for compensa- 
tion for asbestosis on the ground that plaintiff did not meet his burden of proof 
that he was last injuriously exposed to the hazards of asbestos during his employ- 
ment with defendant-employer where (I) the Commission did not improperly 
require plaintiff to produce scientific or medical evidence of exposure to 
asbestos for the relevant time period while employed by defendant but merely 
noted that there was no such evidence; (2) the Commission did not improperly 
require plaintiff to prove that his asbestosis was contracted while he was 
employed by defendant but merely noted that plaintiff's asbestosis was not proof 
of exposure while in the employ of defendant since he was exposed to asbestos 
prior to that employment; and (3) the evidence supported the Commission's 
determination that plaintiff's testimony that he was exposed to asbestos on at 
least 30 days in a consecutive seven-month period while working for defendant 
was not credible because such testimony was inconsistent with plaintiff's behav- 
ior and reports to his doctors, and plaintiff's other testimony showed that he did 
not know when or if he was exposed to asbestos while working for defendant. 
Vaughn v. Insulating Sews., 469. 

Attorney fees-determination of issue required-The Industrial Commis- 
sion errs by failing to rule on attorney fees when the issue has been raised. In this 
case, the motion was for attorney fees under N.C.G.S. $ 97-88; while the Com- 
mission ruled on attorney fees under N.C.G.S. $ 97-88.1, the statutes provide sep- 
arate grounds and the case was remanded for a determination of the issue under 
N.C.G.S. $ 97-88. Estate  of Apple v. Commercial Courier Express, Inc., 514. 

Causation-exposure t o  special hazard o r  excessive heat-The Industrial 
Commission did not err in a workers' compensation case by finding that expo- 
sure to special hazard or excessive heat was a contributing factor in a worker's 
death. Madison v. International Paper Co., 144. 

Conclusion of law-make work-The Industrial Commission did not err in a 
workers' compensation case by its conclusion of law that plaintiff worker's posi- 
tion was "make work." Jenkins v. Easco Aluminum, 86. 

Conclusion of law-willful failure t o  comply with statutory safety 
requirement-The Industrial Commission did not err in a workers' compensa- 
tion case by its conclusion of law that defendant company willfully failed to com- 
ply with statutory standards which entitled plaintiff to a ten percent increase in 
compensation under N.C.G.S. $97-12. Jenkins v. Easco Aluminum, 86. 

Death benefits-statute of limitations--determination of disability-A 
workers' compensation claim for death benefits was not time barred under 
N.C.G.S. 5 97-38 where the decedent was attacked in 1994 while working as a 
courier, he was left in a permanent vegetative state, a Form 21 agreement for dis- 
ability compensation was approved in 1994, and he died in 2001, more than six 
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years after his injury and more than two years from the Form 21 filing. While a 
Form 21 is a method for establishing disability, it does not always constitute a 
final award; in this case, the decedent's condition was uncertain and the Form 
2 1  was a preliminary agreement for disability payments rather than a final deter- 
mination of disability. That occurred in a separate claim on 19 April 2001, and 
death occurred within two years of that date. Es t a t e  of  Apple v. Commercial 
Courier Express,  Inc., 514. 

Dismissal of  claim-notice and  findings insufficient-The sua sponte dis- 
missal of a workers' compensation claim for failure to prosecute was improper, 
as was the failure to make necessary findings and conclusions supporting the 
order. Jackson v. Flambeau Airmold Corp., 875. 

Findings-acceptance of  doctor's testimony-findings on  reasons  n o t  
required-The Industrial Commission did not err in a workers' com~ensation 
case by accepting the opinion of a doctor without making a finding on decedent's 
credibility. The Commission is not required to elaborate on why it believes one 
witness or piece of evidence over another. Moody v. Mecklenburg Cty., 869. 

Findings-credibility of  decedent during medical treatment-findings 
no t  required on  a l l  evidence-The Industrial Commission did not err in a 
workers' compensation case by not addressing the credibility of the decedent in 
the statements he made during medical treatment. The Commission properly 
weighed the evidence before it and found those facts necessary to support its 
conclusions. The Commission is not required to make findings about all of the 
evidence before it. Moody v. Mecklenburg Cty., 869. 

Findings-injury and causation-supported by evidence-The Industrial 
Commission did not err in a workers' compensation case by finding that the dece- 
dent sustained a concussion or brain injury that caused anxiety disorders and 
depression and prevented employment. The findings were supported by the etl- 
dence, and the conclusions by the findings. Moody v. Mecklenburg Cty., 869. 

Injury-accident-heart attack-The Industrial Commission did not err in a 
workers' compensation case by concluding that a worker's heart attack was a 
compensable injury by accident. Madison v. In ternat ional  Paper  Co., 144. 

Injury-accident-misstep while exit ing van-The Industrial Commission 
did not err in a workers' compensation case by concluding that plaintiff employ- 
ee flight attendant suffered an injury by accident on 18 November 1999 when she 
misstepped while exiting from a hotel van with an unexpectedly short final step 
where the steps also overlapped with the curb. Konrady v. U.S. Airways, Inc., 
620. 

Injury-causation-The Industrial Commission did not err in a workers' com- 
pensation case by concluding that plaintiff employee flight attendant proved that 
her injury was causally related to a short step on a hotel van. Konrady v. U.S. 
Airways, Inc., 620. 

Maximum medical improvement-healing period-maximum vocational 
recovery-The Industrial Commission did not err in a workers' compensation 
case by concluding that plaintiff employee reached maximum medical improve- 
ment (MMI) on 25 January 1999 and that plaintiff employee's entitlement to com- 
bined benefits under N.C.G.S. $$ 97-29 and 97-30 was greater than his entitlement 
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to benefits under N.C.G.S. 1 97-31. Collins v. Speedway Motor Sports 
Corp., 113. 

Medical causation-expert testimony-highest probability-Workers' 
compensation testimony from a doctor was the result of reasoned medical analy- 
sis rather than speculation and supported the findings and conclusions of the 
Industrial Commission that plaintiff's kidney problems came from medications 
taken for a compensable injury. Even though the doctor first testified that plain- 
tiff's condition could be attributable to any one of four causes, he went on to sys- 
tematically analyze those causes and determined that exposure to medications 
was the cause with the highest probability. Edmunds v. Fresenius Med. Care, 
811. 

Medical expenses-apportionment-The Industrial Commission did not err in 
a workers' compensation case by failing to apportion plaintiff's medical expens- 
es and disability between the November 1999 incident and plaintiff employee's 
previous ACL tear. Konrady v. U.S. Airways, Inc., 620. 

Past due medical expenses owed t o  third-party medical provider-stand- 
ing-Plaintiff employee has no standing to bring a claim for past due medical 
expenses owed to a third-party medical provider by defendant employer in a 
compensable workers' compensation claim. Estate of Apple v. Commercial 
Courier Express, Inc., 514. 

Reversal of prior award-authority t o  find facts and make conclusions- 
The Industrial Commission did not exceed its authority in a workers' compensa- 
tion case by reversing its prior award, findings of fact, and conclusions of law. 
Jenkins v. Easco Aluminum, 86. 

Validity of memorandum of agreement-notice-submission of formal- 
ized compromise settlement agreement-The Industrial Commission erred in 
a workers' compensation case by concluding that the parties' memorandum of a 
mediated settlement agreement was invalid and by failing to order the parties to 
submit a formal compromise settlement agreement for approval by the Commis- 
sion. Lee v. Wake Cty., 154. 

ZONING 

Denial of special use permit-subject matter jurisdiction-certiorari 
proceeding-writ of mandamus-The trial court did not have subject matter 
jurisdiction over a case where plaintiff company sought an order compelling 
defendant city to issue a special use permit for operation of a cemetery and seek- 
ing monetary damages because plaintiff filed a civil action rather than seeking 
review by a writ of certiorari. Northfield Dev. Co. v. City of Burlington, 885. 
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ABSOLUTE PRIVILEGE 

Defamatory statement in judicial pro- 
ceeding, Harman v. Belk, 819. 

ACCIDENTAL DEATH 

Doctrine of chances, State v. Lanier, 
337. 

Requested instruction, State  v. Lanier, 
337. 

AD VALOREM TAXATION 

Educational exemption, In re  Appeal 
of Appalachian Student Housing 
Corp., 379. 

Valuation of hotel property, In r e  Appeal 
of Weaver Inv. Co., 198. 

ADMISSIONS BY COUNSEL 

Motion for appropriate relief, State  v. 
Boston, 890. 

ADOPTION 

Right of father to withhold consent, In r e  
Adoption of Anderson, 413. 

Service by publication, Barnes v. Wells, 
575. 

ADVERSE POSSESSION 

Color of title, McManus v. Klutz, 564. 
Known and visible lines and boundaries, 

McManus v. Klutz, 564. 
Lappage, McManus v. Klutz, 564. 

AGGRIEVED PARTY 

Standing in utilities case, State  e x  rel. 
Utils. Comm'n v. Carolina Water 
Sen.,  Inc., 163. 

ALFORD PLEA 

Direct appeal from, State  v. Brown, 
270. 

ALIENS 

Medicaid, Medina v. Division of Social 
Sews., 502. 

ALIMONY 

Incorporated separation agreement, 
Oakley v. Oakley, 859. 

Procedure for modifying or vacating 
order, Oakley v. Oakley, 859. 

ANDERS BRIEF 

Frivolous or not cognizable, State  v. 
Brown, 270. 

APPEALABILITY 

Abandonment of issue, Lee v. Wake 
Cty., 154. 

Certification of class action, Stetser  v. 
TAP Pharm. Prods., Inc., 1. 

Denial of motion to amend pleadings, 
Stetser v. TAP Pharm. Prods., Inc., 
1. 

Probation violation dismissal, State  v. 
Smith, 256. 

Rule 54(b) certification, RD&J Props. v. 
Lauralea-Dilton Enters., LLC, 737. 

Sovereign immunity affects substantial 
right, Satorre v. New Hanover Cty. 
Bd. of Comm'rs, 173. 

APPELLATERULES 

Failure to include notice of appeal, In r e  
Hudson, 894. 

Motion improperly raised in brief, 
Bruggeman v. Meditrust Co., LLC, 
790. 

APPORTIONMENT 

Medical expenses, Konrady v. U.S. Air- 
ways, Inc., 620. 

ARBITRATION 

Choice of law, Revels v. Miss Am. Org., 
181. 
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Existence of agreement, Revels v. Miss 
Am. Org., 181. 

ARSON 

Erroneous grant of motion to dismiss, 
State  v. Teeter, 680. 

Sufficiency of evidence, S t a t e  v. 
Bruton, 801. 

ASBESTOSIS 

Last injurious exposure, Vaughn v. Insu- 
lating Servs., 469. 

ASSUMPTION OF RISK 

Not defense absent privity of contract, 
Pompano Masonry Corp. v. HDR 
Architecture, Inc., 401. 

ATTEMPTED COMMON LAW 
ROBBERY 

Not recognized, State  v. Jones, 540. 

ATTORNEY FEES 

Equitable distribution and alimony, 
Larkin v. Larkin, 390. 

Unfair and deceptive trade practices, 
Godfrey v. Res-Care, Inc., 68. 

BLOODALCOHOL 

Extrapolation, State  v. Taylor, 750. 

BOUNCERS 

Negligent hiring and training, Wallace v. 
M, M & R, Inc., 827. 

BREACHOFCONTRACT 

Limitations on representations and war- 
ranties, RD&J Props. v. Lauralea- 
Dilton Enters., LLC, 737. 

BREAKING OR ENTERING 

Intent to commit felony, S ta te  v. 
Cogdell, 368. 

BURNING A GARAGE 

Erroneous dismissal of arson charge, 
State v. Teeter, 680. 

CAVEAT PROCEEDING 

Rule 60 motion, Estate  of Carlsen v. 
Carlsen, 674. 

Validity of stipulation, Es ta te  of  
Carlsen v. Carlsen, 674. 

CEMETERIES 

Special use permit, Northfield Dev. Co. 
v. City of Burlington, 885. 

CERTIORARI 

Review of denial of special use permit, 
Northfield Dev. Co. v. City of  
Burlington, 885. 

CHARACTERFORTRUTHFULNESS 

Not pertinent to cocaine trafficking, 
State  v. Valladares, 598. 

CHILD CUSTODY 

Arkansas order, In  r e  N.R.M., T.F.M., 
294. 

CHILD NEGLECT 

No standing by step-grandparent to ap- 
peal, In r e  A.P. & S.P., 841. 

CHILD SUPPORT 

Modification, Henderson v. Henderson, 
477. 

CHURCHES 

Interpretation of by-laws, Emory v. 
Jackson Chapel First Missionary 
Baptist Church, 489. 

CIVIL CONTEMPT 

Ability to pay, Oakley v. Oakley, 859. 
Incorporated separation agreement, 

Oakley v. Oakley, 859. 
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CLASS ACTION 

Factors for certification, Stetser v. TAP 
Pharm. Prods., Inc., 1. 

COCAINE 

Possession is felony, State  v. McDonald, 
237; State  v. Brunson, 667; State  v. 
Simmons, 685. 

Possession with intent to sell and deliver, 
State  v. McNeil, 777. 

Trafficking case barred by federal convic- 
tion, State  v. Brunson, 667. 

Weight as element of trafficking by pos- 
session, S ta te  v. Valladares, 598. 

COHABITATION 

Alimony provision in separation agree- 
ment, Oakley v. Oakley, 859. 

CONFIDENTIAL INFORMANT 

Nondisclosure, State  v. Valladares, 598. 

CONFLICT OF LAWS 

Class action involving prescription drug, 
Stetser  v. TAP Pharm. Prods., Inc., 
1. 

CONFRONTATION, RIGHT OF 

Statements by unavailable witness, State  
v. Clark, 279. 

CONSPIRACY 

Cocaine cases not barred by federal con- 
viction, State  v. Brunson, 667. 

Jurisdiction of offense by juvenile, State  
v. Jackson, 763. 

Number of cocaine trafficking offenses, 
State  v. Brunson, 667. 

CONSTRUCTION CLAIMS 

Governed by contract law, Land v. Tall 
House Bldg. Co., 880. 

Negligent performance as project expe- 
diter, Pompano Masonry Corp. v. 
HDR Architecture, Inc., 401. 

CONSTRUCTIVE DISCHARGE 

In violation of public policy, Whitt v. 
Harris Teeter, Inc., 32. 

CONSTRUCTIVE FORCE 

Second-degree rape, State  v. Lawrence, 
548. 

Second-degree sexual offense, State  v. 
Lawrence, 548. 

CONTRACTS 

First priority option, Bald Head Island 
Utils., Inc. v. Village of Bald Head 
Island, 701. 

Right of first refusal, Bald Head Island 
Utils., Inc. v. -1lage of Bald Head 
Island, 701. 

CONTRIBUTORY NEGLIGENCE 

Duty to look on green light, Kummer v. 
Lowry, 261. 

Proximate cause, Pompano Masonry 
Corp. v. HDR Architecture, Inc., 
401. 

COOL STATE OF MIND 

First-degree murder, State  v. McAdoo, 
222. 

CORROBORATION 

Sexual assault testimony, S ta te  v. 
Dyson, 648. 

COSTS 

Refiled action, Leverette v. Bat ts  
Temp. Sews., Inc., 328. 

COURTHOUSE 

Noxious fumes and odors, Satorre v. 
New Hanover Cty. Bd. of Comm'rs, 
173. 

CRAWFORD EVIDENCE 

Testimonial evidence by unavailable wit- 
ness, State  v. Clark, 279. 
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CREDITOR 

Discretion to apply payments, Anthony 
Marano Co. v. Jones, 266. 

CUSTODIAL INTERROGATION 

Officer's request for clarification of state- 
ment, State v. Jackson, 763. 

DAMAGES 

Failure to mitigate, Pompano Masonry 
Corp. v. HDR Architecture, Inc., 
401. 

Loss of use, finance payments, cost of 
repair, Sprinkle v. N.C. Wildlife 
Res. Comm'n, 721. 

Wrecked boat, Sprinkle v. N.C. Wildlife 
Res. Comm'n, 721. 

DANGEROUSWEAPON 

BB gun, State  v. Hall, 658. 

DECLARATORY JUDGMENT 

Rule 60 motion, Estate of Carlsen v. 
Carlsen, 674. 

Validity of stipulation, Es ta te  of 
Carlsen v. Carlsen, 674. 

DEMOTION 

University coach, Winbush v. Winston- 
Salem State Univ., 520. 

DEPOSITION TESTIMONY 

Slander, Harman v. Belk, 819. 

DESTRUCTION OF EVIDENCE 

Failure to show prejudice, S t a t e  v. 
Phifer, 123. 

DISCOVERY 

Failure to designate expert witness, 
Barham v. Hawk, 708. 

Sanction by counterclaim dismissal, 
Global Furn., Inc. v. Proctor, 
229. 

DISTRICT ATTORNEY 

Appeal of removal inquiry, In r e  Hudson, 
894. 

DOCTRINE OF CHANCES 

Absence of accident, State v. Lanier, 
337. 

DOCTRINE OF RECENT 
POSSESSION 

Felonious possession of stolen goods, 
State  v. McQueen, 454. 

DOUBLE JEOPARDY 

Burning garage conblction after arson 
dismissal, State  v. Teeter, 680. 

Failure to register as sex offender, State  
v. Harrison, 332. 

DSS FILE 

Disclosure to defendant, S ta te  v. 
Johnson, 854. 

EASEMENT 

Prescriptive for farm lane, Cannon v. 
Day, 302. 

EFFECTIVE ASSISTANCE OF 
COUNSEL 

Dismissal of claim without prejudice, 
State  v. Jackson, 763. 

Failure to object, S ta te  v. Dyson, 
648. 

Failure to request instruction, State v. 
Phifer, 123; State  v. Dyson, 648. 

Failure to file notice of appeal, State  v. 
Phifer. 123. 

EMBEZZLEMENT 

Age of defendant, State  v. Cook, 630. 

EMPLOYEE DISCHARGE 

University coach, Winbush v. Winston- 
Salem State  Univ.. 520. 



WORD AND PHRASE INDEX 953 

EMPLOYEES 

Negligent hiring and training, Wallace v. 
M, M & R, Inc., 827. 

EMPLOYMENT 

Fraud, Godfrey v. Res-Care, Inc., 68. 

EQUITABLE DISTRIBUTION 

Amounts withdrawn from accounts, 
Larkin v. Larkin, 390. 

Preservation of rights, Rhue v. Pace, 
423. 

FELONY MURDER 

Attempted armed robbery, S t a t e  v. 
Jackson, 763. 

FICA TAXES 

Settlement of employment termination, 
McGlynn v. Duke Univ., 250. 

FIDELITY BOND 

Knowledge of dishonesty, Home 
Savs. Bank v. Colonial Am. Cas. & 
Surety Co., 189. 

FIRE 

Beneficial financial impact, S ta te  v. 
Lanier, 337. 

FIREARMS 

Possession by felon, S ta te  v. Boston, 
214. 

FIRST-DEGREE MURDER 

Cool state of mind, State  v. McAdoo, 
222. 

Malice instruction, S ta te  v. Bruton, 
801. 

Premeditation and deliberation, State  v. 
McAdoo, 222. 

Short-form indictment constitutional, 
State  v. McAdoo, 222. 

Sufficiency of evidence, S t a t e  v. 
Bruton, 801. 

FIRST-DEGREE SEXUAL OFFENSE 

Indecent liberties not a lesser-included 
offense, State  v. Dyson, 648. 

FRAUD 

Concealment of material fact, Godfrey v. 
Res-Care, Inc., 68; RD&J Props. v. 
Lauralea-Dilton Enters., LLC, 737. 

Employment claims, Godfrey v. Res- 
Care, Inc., 68. 

Septic systems, RD&J Props. v. 
Lauralea-Dilton Enters., LLC, 
737. 

GRANDPARENT 

Standing to appeal juvenile order, In r e  
A.P. & S.P., 841. 

HABITUAL FELON 

Habitual misdemeanor assault, State  v. 
McDonald, 237. 

Possession of cocaine as underlying 
felony, S ta te  v. McDonald, 237; 
State  v. Brunson, 667; State  v. 
Simmons, 685. 

Superseding indictment, S t a t e  v. 
Cogdell, 368. 

HABITUAL MISDEMEANOR 
ASSAULT 

Punishment enhancement, S ta te  v. 
McDonald, 237. 

HEARSAY 

Involuntary commitment papers, In r e  
Zollicoffer, 462. 

Residual hearsay exception, S ta te  v. 
Blackstock, 50. 

State of mind exception, S ta te  v. 
Blackstock, 50. 

HEART ATTACK 

Injury by accident, Madison v. Interna- 
tional Paper Co., 144. 
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HOME OFFICE EXPENSES 

No privity of contract, Pompano Mason- 
ry Corp. v. HDR Architecture, Inc., 
40. 

INCOME TAX 

Jurisdiction to review assessment, 
Javurek v. Tax Review Bd., 834. 

INDUSTRIAL COMMISSION 

Reversal of prior award, Jenkins v. 
Easco Aluminum, 86. 

INJURY BY ACCIDENT 

Heart attack, Madison v. International 
Paper Co., 144. 

Misstep while exiting van, Konrady v. 
U.S. Airways, Inc., 620. 

INSURANCE 

Existence of exclusion, Burlington Ins. 
Co. v. Fisherman's Bass Circuit, 
Inc., 439. 

INTERVENE 

Jurisdiction of motion, Bruggeman v. 
Meditrust Co., LLC, 790. 

INVESTIGATORY STOP 

Motion to suppress evidence, State  v. 
Blackstock, 50. 

INVOLUNTARY COMMITMENT 

Dangerousness to self, In r e  Zollicoffer, 
462. 

Hearsay information, In r e  Zollicoffer, 
462. 

JUDGMENT ON THE PLEADINGS 

Evidence received but not relied upon, 
Davis v. Durham Mental Health1 
Dev. Disabilities Area Auth., 
100. 

JURISDICTION 

Improper grant of motion to intervene, 
Bruggeman v. Meditrust Co., LLC, 
790. 

Industrial Commission after notice of 
appeal, Sprinkle v. N.C. Wildlife 
Res. Comm'n, 902. 

Waiver of personal jurisdiction, In r e  
J.W.J., T.L.J., D.M.J., 696. 

JUVENILE DELINQUENCY 
ADJUDICATIONS 

Admissible in subsequent adjudications, 
In  r e  S.S.T., 533. 

KIDNAPPING 

Release in unsafe place, S t a t e  v. 
Burrell, 134. 

Restraint separate from robberies, S ta te  
v. Burrell, 134; State  v. Hall, 658. 

KIDNAPPING OF A MINOR 

Sex offender registration, S t a t e  v. 
Sakobie, 447. 

LAPPAGE 

Adverse possession claim, McManus v. 
Klutz. 564. 

LARCENY 

Misdemeanor instruction required, State  
v. Boston, 890. 

LAST INJURIOUS EXPOSURE 

Asbestosis, Vaughn v. Insulating Servs., 
469. 

LAW ABIDING PERSON 

Relevance in cocaine case, S ta te  v. 
Valladares, 598. 

MAKE WORK 

Injured employee's position, Jenkins v. 
Easco Aluminum, 86. 
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MALICE INSTRUCTION 

Omission of just cause, State  v. Bruton, 
801. 

Omission of reference to deadly weapon, 
State  v. Bruton, 801. 

MALICIOUS CONDUCT BY A 
PRISONER 

Assault on government official, State  v. 
Cogdell, 368. 

MANDAMUS 

Discretionary duties of public officials, 
Satorre v. New Hanover Cty. Bd. of 
Comm'rs, 173. 

MAXIMUM MEDICAL 
IMPROVEMENT 

Healing period, Collins v. Speedway 
Motor Sports Corp., 113. 

Not equivalent to maximum vocational 
recovery, Collins v. Speedway 
Motor Sports Corp., 113. 

MEDICAID 

Illegal aliens, Medina v. Division of 
Soc. Sews., 502. 

MEDICAL MALPRACTICE 

Failure to comply with discovery order, 
Barham v. Hawk, 708. 

Opinion testimony on standard of care, 
Barham v. Hawk, 708. 

MENTAL ILLNESS 

Involuntary commitment, In  r e  
Zollicoffer. 462. 

MIRANDA VIOLATION 

Exclusion of physical evidence not 
required, S ta te  v. Goodman, 865. 

MORTGAGES 

Application of payment, Anthony 
Marano Co. v. Jones, 266. 

MOTION TO REFORM 

Implicitly denied, Van Keuren v. Little, 
244. 

MURDER BY POISON 

Short-form indictment, State v. Lanier, 
337. 

NIGHTCLUB 

Beating by bouncers, Wallace v. M, 
M & R, Inc., 827. 

NONTESTIFYING WITNESS 

Statements to officers, State v. Clark, 
279. 

NOVATION 

Modification of obligation, Anthony 
Marano Co. v. Jones, 266. 

NUISANCE 

Place for prostitution, State  e x  rel. 
Albright v. Arellano, 609. 

OCCUPATIONAL DISEASE 

Asbestosis, Vaughn v. Insulating Sews., 
469. 

OPEN MEETINGS LAW 

Employment decision, Davis v. Durham 
Mental HealtNDev. Disabilities 
Area Auth., 100. 

OPTION CONTRACT 

Utilities, Bald Head Island Utils., Inc. 
v. Village of Bald Head Island, 701. 

PARTIES 

Motion to intervene, Bruggeman v. Med- 
i t rust  Co., LLC, 790. 

PATERNITY 

Intervention by third parties, Stockton 
v. Estate  of Thompson, 899. 
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PHYSICAL EVIDENCE 

Exclusion not required by Miranda viola- 
tion, State  v. Goodman, 865. 

PLAIN ERROR REVIEW 

Limits, State  v. Taylor, 750. 

POLICE OFFICERS 

Collateral estoppel for c i d  claims against, 
Williams v. City of Jacksonville 
Police Dep't, 587. 

Revocation of certification, Powell v. 
N.C. Criminal Just ice Educ. & 
Training Standards Comm'n, 
848. 

POSSESSION OF COCAINE 

Felony for purposes of habitual felon sta- 
tus, State  v. McDonald, 237; State  
v. Brunson, 667; State  v. Simmons, 
685. 

POSSESSION OF STOLEN GOODS 

Recent possession doctrine, S ta te  v. 
McQueen, 454. 

PRESUMPTION OF INNOCENCE 

Instruction not to form an opinion, State  
v. Jackson, 763. 

PRIOR CRIMES OR BAD ACTS 

Death of two husbands, State  v. Lanier, 
337. 

Prior embezzlement used to attack credi- 
bility, State  v. Cook, 630. 

Sale of cocaine to show intent, knowl- 
edge, motive, State v. Valladares, 
598. 

Sexual assault on minor, State  v. Dyson, 
648. 

PRISONER 

Malicious conduct, State v. Cogdell, 
368. 

PRIVILEGE 

Defamatory statement in judicial pro- 
ceeding, Harman v. Belk, 819. 

PROBATION VIOLATION REPORT 

Timeliness, State  v. Smith, 256. 

PROFILING 

State trooper, State  v. Villeda, 431. 

PROPERTY TAX 

Appraisal value, In r e  Appeal of 
Weaver Inv. Co., 198. 

Educational exemption, In r e  Appeal of 
Appalachian Student  Housing 
Corp., 379. 

PROSTITUTION 

Nuisance abatement, S ta te  e x  rel.  
Albright v. Arellano, 609. 

PUBLIC EMPLOYEE 

Reassignment of university coach, 
Winbush v. Winston-Salem State  
Univ.. 520. 

PUBLIC OFFICIALS 

County manager, Satorre  v. New 
Hanover Cty. Bd. of Comm'rs, 173. 

Health Director, Satorre  v. New 
Hanover Cty. Bd. of Comm'rs, 173. 

PUBLIC UTILITIES 

Collection of tap fees, State  ex rel. 
Utils. Comm'n v. Carolina Water 
Serv., Inc., 163. 

Offering special services to residents, 
S ta te  e x  rel. Utils. Comm'n v. 
Carolina Water Serv., Inc., 163. 

PUNITIVE DAMAGES 

Manager participation in or condoning 
assault, Wallace v. M, M & R, Inc., 
827. 
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QUANTUM MERUIT 

Claim against city, Eastway Wrecker 
Sew., Inc. v. City of Charlotte, 
639. 

Unused water extention plans, Wing v. 
Town of Landis. 691. 

RANDLEMAN DAM 

Water quality standards, Deep River 
Citizens' Coalition v. N.C. DepY of 
Env't & Natural Res., 206. 

RAPE 

Assault on female as lesser offense, 
State  v. Hedgepeth, 321. 

Constructive force by father, State  v. 
Lawrence, 548. 

Statutory, sufficiency of evidence, State  
v. Bingham, 355. 

RECENT POSSESSION DOCTRINE 

Stolen goods, State  v. McQueen, 454. 

RECORD 

Lost verdict sheet, State  v. Simmons, 
685. 

RELEASE 

Implicit denial of motion to reform, Van 
Kearen v. Little, 244. 

Mutual mistake, Van Keuren v. Little, 
244. 

RES IPSA LOQUITER 

Defective ceiling, Harris v. Tri-Arc 
Food Sys., Inc., 495. 

RES JUDICATA 

Ruling on federal claims, Williams v. 
City of Jacksonville Police Dep't, 
587. 

RESTAURANT CEILING 

Falling on patron, Harris v. Tri-Arc 
Food Sys., Inc., 495. 

RIGHT OF APPEAL 

Dismissal of inquiry into removal of dis- 
trict attorney, In r e  Hudson, 894. 

ROBBERY WITH DANGEROUS 
WEAPON 

BB gun as dangerous weapon, State  v. 
Hall, 658. 

Perpetrator of crime, State  v. Hall, 658. 

SAFETY REQUIREMENTS 

Ten percent penalty for failure to comply, 
Jenkins v. Easco Aluminum, 86. 

SANCTIONS 

Cost of county attorney, Davis v. 
Durham Mental Health/Dev. Dis- 
abilities Area Auth., 100. 

Failure to comply with discovery order, 
Barham v. Hawk, 708. 

Failure to include documents in record 
on appeal, McManus v. Klutz, 564. 

Not precluded by default, Global Furn., 
Inc. v. Proctor, 229. 

SCHOOL ASSIGNMENT 

Moot appeal, Sullivann v. Wake Cty. 
Bd. of Educ., 482. 

SEALED DSS FILE 

Sexual offense victim, State v. Johnson, 
854. 

SEARCHES 

House into which defendant fled, State  
v. McNeil, 777. 

SECOND-DEGREE RAPE 

Constructive force, State  v. Lawrence, 
548. 

SECOND-DEGREE SEXUAL 
OFFENSE 

Constructive force, State  v. Lawrence, 
548. 
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SEPARATION AGREEMENT 

Contempt power of court, Oakley v. 
Oakley, 859. 

SERVICE 

By publication satisfied, Barnes v. 
Wells, 575. 

SETTLEMENT AGREEMENT 

FICA taxes, McGlynn v. Duke Univ., 
250. 

Formal submission in workers' compen- 
sation case, Lee v. Wake Cty., 154. 

SEXOFFENDER 

Failing to register as, State  v. Harrison, 
332. 

Kidnapping of a minor, State  v. Sakobie, 
447. 

SEXUAL ASSAULTS 

Right to unanimous jury, S ta te  v. 
Lawrence, 548. 

SEXUAL OFFENSES 

Constructive force by father, State  v. 
Lawrence, 548. 

Thirteen-year-old victim and mother's 
boyfriend, State  v. Bingham, 355. 

SHORT-FORM INDICTMENT 

Felony murder, State  v. Jackson, 763. 
First-degree murder, State  v. McAdoo, 

222. 

Murder by poison, State v. Lanier, 337. 

SLANDER 

Deposition testimony, Harman v. Belk, 
819. 

SOVEREIGN IMMUNITY 

Maintenance of courthouse, Satorre v. 
New Hanover Cty. Bd. of Comm'rs, 
173. 

SOVEREIGN IMMUNITY-Continued 

Public officials liability exclusion, 
Satorre v. New Hanover Cty. Bd. of 
Comm'rs, 173. 

STANDING 

Past due medical expenses owed by 
employer, Estate  of Apple v. Com- 
mercial Courier Express, Inc., 
530. 

Water service case, State  ex rel. Utils. 
Comm'n v. Carolina Water Sew., 
Inc., 163. 

STATUTE OF LIMITATIONS 

Sale of boat, Lee v. R. & K. Marine, 
Inc., 525. 

Subcontractor's negligence action, 
Pompano Masonry Corp. v. HDR 
Architecture, Inc., 401. 

STUDENT HOUSING 

Educational property tax exemption, In 
r e  Appeal of Appalachian Student 
Housing Corp., 379. 

SUBJECT MATTER JURISDICTION 

Income tax assessment, Javurek v. Tax 
Review Bd., 834. 

Special use permit for cemetery, 
Northfield Dev. Co. v. City of 
Burlington, 885. 

SUMMARY JUDGMENT 

Supplemental affidavit, Burlington Ins. 
Co. v. Fisherman's Bass Circuit, 
Inc.. 439. 

SUPERSEDING INDICTMENT 

Habitual felon, State  v. Cogdell, 368. 

TAXATION 

Cost approach versus income approach, 
In r e  Appeal of Weaver Inv. Co., 
198. 
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Educational exemption, I n  r e  Appeal 
of Appalachian Student  Housing 
Corp., 379. 

Review of income tax assessment, 
Javurek v. Tax Review Bd., 834. 

TERMINATION OF PARENTAL 
RIGHTS 

Arkansas custody order, I n  r e  N.R.M., 
T.F.M., 294. 

Cessation of reunification efforts, I n  r e  
J.S., 509. 

Delay of written order, In  r e  J.L.K., 311. 

Diligent efforts to reunite family, I n  r e  
J.W.J., T.L.J., D.M.J., 696. 

Jurisdiction and venue, I n  r e  J.L.K., 
311. 

Neglect and abandonment, I n  r e  J.L.K., 
311. 

Prior dependency adjudication, I n  r e  
J.N.S., 536. 

Summary judgment improper, I n  r e  
J.N.S., 536. 

TOWING SERVICES 

Quantum meruit claim against city, East- 
way Wrecker Sem., Inc. v. City of 
Charlotte,  639. 

TRAFFICKING IN COCAINE 

Barred by federal conviction, S ta t e  v. 
Brunson, 667. 

UNANIMOUS VERDICT 

Denial in sexual assaults case, S t a t e  v. 
Lawrence, 548. 

UNFAIR TRADE PRACTICES 

Attorney fees, Godfrey v. Res-Care, 
Inc., 68. 

Capacity to deceive reasonable business- 
person, RD&J Props. v. Lauralea- 
Dilton Enters., LLC, 737. 

UNIVERSITY COACH 

Demotion or discharge, Winbush v. 
Winston-Salem S ta te  Univ., 520. 

UTILITIES 

Contiguous extension, S t a t e  e x  rel. 
Utils. Comm'n v. Carolina Water 
Sem., Inc., 163. 

Modification of contract not in public in- 
terest, S t a t e  e x  rel. Utils. Comm'n 
v. Carol ina  Water  Serv., Inc., 
163. 

Option contract, Bald Head Is land 
Utils., Inc. v. Village of Bald Head 
Island, 701. 

WARRANTY DISCLAIMER 

Sale of boat, Lee v. R. & K. Marine, 
Inc., 525. 

WATER LINE EXTENSION 

Unused plans, Wing v. Town of Landis, 
691. 

WATER QUALITY 

Randleman Dam, Deep River Citizens' 
Coalition v. N.C. Dep't of Env't & 
Natural Res., 206. 

WENDY'S 

Ceiling falling, Harris v. Tri-Arc Food 
Sys., Inc., 495. 

WHOLE RECORD TEST 

Evidentiary discrepancies for agency, 
Deep River Citizens' Coalition v. 
N.C. Dep't of Env't & Natural Res., 
206. 

WORKERS' COMPENSATION 

Apportionment of medical expenses, 
Konrady v. U.S. Airways, Inc., 620. 

Attorney fees, Esta te  of Apple v. Com- 
mercial Cour ie r  Express ,  Inc., 
514. 
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WORKERS' COMPENSATION- 
Continued 

Causation, Madison v. International 
Paper Co., 144; Konrady v. U.S. 
Airways, Inc., 620. 

Credibility of plaintiff, Moody v. Meck- 
lenburg Cty., 869. 

Death benefits statute of limitations, 
Estate  of Apple v. Commercial 
Courier Express, Inc., 514. 

Dismissal without notice, Jackson v. 
Flambeau Airmold Corp., 875. 

Expert testimony, Edmonds v. 
Fresenius Med. Care, 811. 

Injury by accident, Madison v. Interna- 
tional Paper Co., 144; Konrady v. 
U.S. Airways, Inc., 620. 

Make work, Jenkins v. Easco Alumi- 
num, 86. 

Maximum medical improvement, Collins 
v. Speedway Motor Sports Corp., 
113. 

Past due third-party medical expenses, 
Estate  of Apple v. Commercial 
Courier Express, Inc., 530. 

WORKERS' COMPENSATION- 
Continued 

Penalty for willful failure to comply with 
statutory safety requirement, Jenkins 
v. Easco Aluminum, 86. 

Reversal of prior award, Jenkins v. 
Easco Aluminum, 86. 

Validity of memorandum of settlement, 
Lee v. Wake Cty., 154. 

WRIT OF MANDAMUS 

Inapplicable for discretionary duties, 
Satorre v. New Hanover Cty. Bd. of 
Comm'rs, 173. 

WRONGFUL DISCHARGE 

University coach, Winbush v. Winston- 
Salem Sta te  Univ., 520. 

ZONING 

Special use permit for cemetery, 
Northfield Dev. Co. v. City of 
Burlington, 885. 




