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Chief Judge 
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1 

2 
3A 

6A 
6B 
7A 
7B 
7BC 

3B 

4A 
4B 
5 

8A 
8B 

9 

9A 
10 

14 

15A 

TRIAL JUDGES OF THE GENERAL 
COURT OF JUSTICE 

SUPERIOR COURT DMSION 

JUDGES 

First Division 

Second Division 

Third Division 

ADDRESS 

Manteo 
Manteo 
Williamston 
Greenville 
Greenville 
Halifax 
Windsor 
Rocky Mount 
Wilson 
Tarboro 

New Bern 
New Bern 
Greenville 
Kenansville 
Jacksonville 
Wilmington 
Wilmington 
Wilmington 
Kinston 
Goldsboro 

Louisburg 
Henderson 
Yanceyville 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Durham 
Durham 
Durham 
Durham 
Burlington 
Burlington 

vii 



DISTRICT 

1SB 

m G E S  

WADE BARBER 
CARL FOX 

Fourth Division 

FRANKLIN F. LAXER 
KNOX V. JENKINS, JR. 
E. LYNN JOHNSON 
GREGORY A. WEEKS 
JACK A. THOMPSON 
JAMES F. AMMONS, JR. 
WILLIAM C. GORE, JR. 
OLA M. LEWIS 
B. CRAIG ELLIS 
ROBERT F. ROYD, JR. 
GARY L. LOCKLEAR 

Fifth Division 

EDWIN GRAVES WILSON, JR. 
RICHARD W. STONE 
A. MOSES MASSEY 
ANDY CROMER 
CATHERINE C. EAGLES 
HENRY E. FRYE, JR. 
LINDSAY R. DAVIS, JR. 
JOHN 0. CRAIG 111 
R. STUART ALBRIGHT~ 
VANCE BRADFORD LONG 
JUDSON D. DERAMUS, JR. 
WILLIAM Z. WOOD, JR. 
L. TODD BURKE 
RONALD E. SPIVEY 
MICHAEL E. HELMS 

Sixth Division 

W. ERWIN SPAISHOUR 
LARRY G. FORD 
J ~ E S  M. WEBB 
MICHAEL EARLE BEALE 
SUSAN C. TAYLOR 
W. DAVID LEE 
MARK E. KLASS 
KIMBERLY S. TAYLOR 
CHRISTOPHER COLLIER 

Seventh Division 

BEVERLY T. BEAL 
ROBERT C. ERVIN 
TIMOTHY S. KINCAID 
NATHANEL J .  POOVEY 
ROBERT P. JOHNSTON 

viii 

ADDRESS 

Chapel Hill 
Chapel Hill 

Buies Creek 
Smithfield 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Whiteville 
Southport 
Laurinburg 
Lumberton 
Pembroke 

Eden 
Wentworth 
Mt. Airy 
King 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Asheboro 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
North Wilkesboro 

Concord 
Salisbury 
Whispering Pines 
Wadesboro 
Monroe 
Monroe 
Lexington 
Hiddenite 
Mooresville 

Lenoir 
Morganton 
Hickory 
Hickory 
Charlotte 
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27A 

27B 

24 

28 

29A 
29B 
30A 
30B 

JUDGES 

W. ROBERT BELL 
RICHARD D. BONER 
J. GENTRY CAUDILL 
DAVID S. CAYER 
YVONNE EVANS 
LINWOOD 0. FAUST 
JESSE B. CALDWELL 111 
TIMOTHY L. PATTI 
FORREST DONALD BRIDGES 
JAMES W. MORGAN 

Eighth 

JAMES L. BAKER, JR. 
CHARLES PHILLIP GINN 
DENNIS JAY WINNER 
RONALD K. PAYNE 
LAURA J. BRIDGES 
ZORO J. GUICE, JR. 
JAMES U. DOWNS 
JANET MARLENE HYATT 

ADDRESS 

Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Gastonia 
Gastonia 
Shelby 
Shelby 

Division 

Marshall 
Marshall 
Asheville 
Asheville 
Marion 
Rutherfordton 
Franklin 
Waynesville 

SPECIAL JUDGES 

EMERGENCY JUDGES 

Charlotte 
Burlington 
Charlotte 
Sparta 
Greenville 
Durham 
Whiteville 
Morehead City 
Raleigh 
Raleigh 
Wilmington 
Greensboro 
Burgaw 

Greensboro 
Raleigh 
Durham 
Raleigh 
Mooresville 
High Point 
Kannapolis 
Goldsboro 
Raleigh 
Boone 



DISTRICT JUDGES 

JAMES E. L A ~ N I N G  
JOHN B. LEWIS, JR. 
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JAMES E.  RAGA^ I11 
DONALD L. SMITH 
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ADDRESS 

Charlotte 
Farmville 
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Reidsville 
Oriental 
Raleigh 
Asheboro 

RETIREDIRECALLED JUDGES 

Elizabethtown 
Concord 
Charlotte 
Asheville 
Wadesboro 
Morehead City 
North Wilkesboro 
Spencer 

1 Appomted and sworn In I January 2006 to replace W Douglas AJbright who re t~red 31 Decembrr 2005 
2 Appo~nted and sworn In 4 January 2006. 
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DISTRICT COURT DMSION 

DISTRICT 

1 

2 

3A 

3B 

4 

5 

6A 

6B 

7 

8 

JUDGES 

GRAETON G. BEAMAN (Chief) 
C. CHRISTOPHER BEAN 
J. CARLTON COLE 
EDGAR L. BARNES 
AMBER DAVIS 
JAMES W. HARDISON (Chief) 
SAMUEL G. GRIMES 
MICHAEL A. PAIJL 
REGINA ROGERS PARKER 
DAVID A. LEECH (Chief) 
PATRICIA GWYNETT HILBURN 
JOSEPH A. BLICK, JR. 
G. GALEN BRADDY 
CHARLES M. VINCENT 
JERRY F. WADDELL (Chief) 
CHERYL LYNN SPENCER 
PAUL M. QUINN 
KAREN A. ALEXANDER 
PETER MACK, JR. 
LEONARD W. THAGARD (Chief) 
WAYNE G. KIMBLE, JR. 
PAUL A. HARDISON 
WILLIAM M. CAMERON 111 
LOUIS F. FOY, JR. 
SARAH COWEN SEATON 
CAROL A. JONES 
HENRY L. STEVENS IV 
JOHN J. CARROLL 111 (Chief) 
J. H. CORPENING I1 (Interim Chief) 
SHELLY S. HOLT 
REBECCA W. BLACKMORE 
JAMES H. FAISON 111 
SANDRA CRINER 
RICHARD RUSSELL DAVIS 
PHYLLIS M. GORHAM 
HAROLD PAUL McCoy, JR. (Chief) 
W. TURNER STEPHENSON 111 
ALFRED W. KWASIKPUI (Chief) 
THOMAS R. J. NEWBERN 
WILLIAM ROBERT LEWIS I1 
WILLIAM CHARLES FARRIS (Chief)' 
JOSEPH JOHN HARPER, JR. 
JOHN M. BRITT 
PELL C. COOPER 
ROBERT A. EVANS 
WILLIAM G. STEWART 
JOSEPH E. SETZER, JR. (Chief) 
DAVID B. BRANTLEY 
LONNIE W. CARRAWAY 
R. LESLIE TURNER 

ADDRESS 

Elizabeth City 
Edenton 
Hertford 
Manteo 
Wanchese 
Williamston 
Washington 
Washington 
Williamston 
Greenville 
Greenville 
Greenville 
Greenville 
Greenville 
New Bern 
New Bern 
Morehead City 
New Bern 
New Bern 
Clinton 
Jacksonville 
Jacksonville 
Richlands 
Pollocksville 
Jacksonville 
Kenansville 
Kenansville 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Halifax 
Halifax 
Jackson 
Aulander 
Winton 
Wilson 
Tarboro 
Tarboro 
Tarboro 
Rocky Mount 
Wilson 
Goldsboro 
Goldsboro 
Goldsboro 
Kinston 



DISTRICT JUDGES 

ROSE VACGHN WILLIAMS 
ELIZABETH A. HE.~TH 

9 CHARLES W. WILKINSON, JR. (Chief) 
H. WELDON LLOYD, JR. 
DANIEL FREDERICK FINCH 
J. HEKRY BAKKS 
JOHN W. DAVIS 
RANDOLPH BASKERVILLE~ 
MARK E. GALLOWAY (Chief) 
L. MICHAEL GENTRY 
JOYCE A. HAMLTON (Chief) 
JAMES R. FLLLWOOD 
ANNE B. SALISBURY 
ROBERT BL~CKWELL RADER 
P A ~ L  G. GESSKER 
ALICE C. STUBBS~ 
KRISTIN H. RUTH 
CRAIG CROOM 
JENNIFER M. GREEN 
MONICA M. BOCSMAN 
JAKE POWELL GRAY 
SHELLY H. DESVOUGES 
JENNIFER JANE KNOX 
DEBRA AN"; SMITH SASSER 
DONNA S. STROUD 
ALBERT A. CORBETT, JR. (Chief) 
MARCIA K. STEW ART^ 
JACQUELYN L. LEE 
JIMMY L. LOVE, JR. 
ADDIE M. K~RRIS-RAWLS 
GEORGE R. MURPHY 
RESSON 0. FAIRCLOTH I1 
JAMES B. ETHRIDGE 
A. ELIZABETH KEEVER (Chief) 
JOHN S. HAIR, JR. 
ROBERT J. STIEHL I11 
EDWARD A. PONE 
C. EDWARD DONALDSON 
KIMBRELL KELLY TUCKER 
JOHN W. DICKSON 
CHERI BEASLEY 
DOL~GALD CLARK, JR. 
JERRY A. JOLLY (Chief) 
NAPOLEOK B. BAREFOOT, JR. 
THOMAS V. ALDRIDGE, JR. 
NANCY C. PHILLIPS 
DOUGLAS B. SASSER 
MARIOK R. WARREN 
ELAINE M. BUSHFAN (Chief) 
RICHARD G. CHANEY 
CRAIG B. BROWN 
ANK E. MCKOWN 
MARCIA H. MOREY 

ADDRESS 

Goldsboro 
Kinston 
Oxford 
Henderson 
Oxford 
Henderson 
Louisburg 
Warrenton 
Roxboro 
Pelham 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Smithfield 
Smithfield 
Sanford 
Sanford 
Clayton 
Lillington 
Lillington 
Smithfield 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Tabor City 
Supply 
Whiteville 
Elizabethtown 
Whiteville 
Exum 
Durham 
Durham 
Durham 
Durham 
Durham 
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DISTRICT 

15A 

15B 

16A 

16B 

17A 

17B 

18 

19A 

19B 

19C 

20A 

JUDGES 

JAMES T. HILL 
JAMES K. ROBERSON (Chief) 
ERNEST J. HARVIEL 
BRADLEY REID ALLEN, SR. 
G. WAYNE ABERNATHY 
JOSEPH M. BUCKNER (Chief) 
ALONZO BROWN COLEMAN, JR. 
CHARLES T. L. ANDERSON 
M. PATRICIA DEVINE 
WARREN L. PATE (Chief) 
WILLIAM G. MCILWAIN 
RICHARD T. BROWN 
J. STANLEY CARMICAL (Chief) 
HERBERT L. RICHARDSON 
JOHN B. CARTER, JR. 
WILLIAM JEFFREY MOORE 
JAMES GREGORY BELL 
FREDRICK B. WILKINS, JR. (ChieQ5 
STANLEY L. ALL EN^ 
OTIS M. OLIVER (Chief) 
CHARLES MITCHELL NEAVES, JR. 
SPENCER GRAY KEY, JR. 
MARK HAUSER BADGET 
JOSEPH E. TURNER (Chief) 
LAWRENCE MCSWAIN 
WENDY M. ENOCHS 
SUSAN ELIZABETH BRAY 
PATRICE A. HINNANT 
A. ROBINSON HASSELL 
H. THOMAS JARRELL, JR. 
SUSAN R. BURCH 
THERESA H. VINCENT 
WILLIAM K. HUNTER 
LINDA VALERIE LEE FALLS 
SHERRY FOWLER ALLOWAY 
WILLIAM G. HAMBY, JR. (Chief) 
DONNA G. HEDGEPETH JOHNSON 
MARTIN B. MCGEE 
MICHAEL KNOX 
WILLIAM M. NEELY (Chief) 
JAMES P. HILL, JR. 
MICHAEL A. SABISTON 
JAYRENE RUSSELL MANESS 
LEE W. GAVIN 
SCOTT C. ETHERIDGE 
JAMES P. HILL, JR. 
CHARLES E. BROWN (Chief) 
BETH SPENCER DIXON 
WILLIAM C. KLIJTTZ, JR. 
KEVIN G. EDDINGER 
TANYA T. WALLACE (Chief) 
KEVIN M. BRIDGES 
LISA D. THACKER 

ADDRESS 

Durham 
Graham 
Graham 
Graham 
Graham 
Hillsborough 
Hillsborough 
Hillsborough 
Hillsborough 
Raeford 
Wagram 
Laurinburg 
Lumberton 
Lumberton 
Lumberton 
Pembroke 
Lumberton 
Wentworth 
Wentworth 
Dobson 
Elkin 
Elkin 
Elkin 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
High Point 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Concord 
Concord 
Concord 
Concord 
Asheboro 
Asheboro 
Troy 
Carthage 
Asheboro 
Asheboro 
Asheboro 
Salisbury 
Salisbury 
Salisbury 
Salisbury 
Albemarle 
Albemarle 
Wadesboro 

xiii 



DISTRICT JUDGES 

SCOTT T. BREWER 
20B CHRISTOPHER W. BRAGG (Chief) 

JOSEPH J.  WILLI~LZE 
HUNT GWN 

21 WILLIAM B. REINGOLD (Chief) 
CHESTER C. DAVIS 
WILLIAM THOMAS GRAHAM, JR. 
VICTORIA LANE ROEMER 
LAYRIE L. HUTCHINS 
LISA V. L. MENEFEE 
LAWREKCE J. FINE 
DENISE S. HARTSFIELD 
GEORGE BEDSWORTH 
W.~YKE L. MICHAEL (Chief) 
JAMES M. H O N E Y C U ~  
JIXMY L. MYERS 
L. DALE GRAHAM 
JYLIA SHUPISG GI'LLETT 
THEODORE S. ROYSTER, JR. 
APRIL C. U'OOD 
MARY F. COVINGTOS 
H. THOMAS CHURCH 
ELIGAR B. GREGORY (Chief) 
D . ~ I D  V. BYRD 
JEANIE REAVIS HOUSTON 
MITCHELL L. MCLEAK 
ALEXAKDER LYERLY (Chief) 
WILLIAV A. LEAYELL I11 
KYLE D. AUSTIN 
R. GREGORY HORNE 
ROBERT M. BRADY (Chief) 
GREGORY R. HAYES 
L. SYZAXNE OWSLEY 
C. THO.MAS EDWARDS 
B~FORD A. CHERRY 
SHERRIE WATSON ELLIOTT 
JOHS R. M ~ L L  
AMY R. SIGMON 
FRITZ Y. MERCER, JR. (Chief) 
H. WILLIAM COXSTANGY 
JANE V. HARPER 
PHILLIP F. HOWERTOX, JR. 
RICKYE MCKOY-MITCHELL 
LISA C. BELL 
LOYIS A. TROSCH, JR. 
RECAN A. MILLER 
NAN( Y BLACK NORELLI 
HUCII B. LEWIS 
NATHANIEL P. PROCTOR 
BECKY THORNE TIK 
BEN S. THALHEIMER 
THOMAS MOORE, JR. 
H ~ G H  B. CAMPBELL, JR. 

ADDRESS 

Monroe 
Monroe 
Monroe 
Monroe 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Lexington 
Lexington 
Mocksville 
Taylorsville 
Statesville 
Lexington 
Statesville 
Mocksville 
Statesville 
Wilkesboro 
Wilkesboro 
Wilkesboro 
Wilkesboro 
Banner Elk 
Bakersville 
Pineola 
Newland 
Lenoir 
Hickory 
Hickory 
Morganton 
Hickory 
Newton 
Morganton 
Newton 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 

xiv 



DISTRICT 

27A 

27B 

28 

29A 

29B 

30 

JUDGES 

N. TODD OWENS 
CHRISTY TOWNLEY m N N 7  
DENNIS J. REDWING (Chief) 
ANGELA G. HOYLE 
JOHN K. GREENLEE 
JAMES A. JACKSON 
RALPH C. GINGLES, JR. 

ADDRESS 

Charlotte 
Charlotte 
Gastonia 
Gastonia 
Gastonia 
Gastonia 
Gastonia 

THOMAS GREGORY TAYLOR Belmont 
LARRY JAMES WILSON (Chief) 
ANNA I? FOSTER 
K. DEAN BLACK 
ALI B. PAKSOY, JR. 
GARY S. CASH (Chief) 
SHIRLEY H. BROWN 
REBECCA B. KNIGHT 
MARVIN P. POPE, JR. 
PATRICIA A. KAUFMANN 
SHARON TRACEY BARRETT~ 
C. RANDY POOL (Chief) 
ATHENA F. BROOKS 
LAURA ANNE POWELL 
J. THOMAS DAvlSg 
ROBERT S. CILLEY (Chief) 
MARK E. POWELL 
DAVID KENNEDY FOX 
DANNY E. DAVIS (Chief) 
STEVEN J. BRYANT 
RICHLYN D. HOLT 
BRADLEY B. LETTS 
MONICA HAYES LESLIE 

Shelby 
Shelby 
Denver 
Shelby 
Asheville 
Asheville 
Asheville 
Asheville 
Asheville 
Asheville 
Marion 
Cedar Mountain 
Rutherfordton 
Rutherfordton 
Pisgah Forest 
Hendersonville 
Hendersonville 
Waynesville 
Bryson City 
Waynesville 
Sylva 
Waynesville 

EMERGENCY DISTRICT COURT JUDGES 

Reidsville 
Greenville 
Rocky Mount 
Raleigh 
High Point 
Lincolnton 
Charlotte 
Sanford 
Kinston 
Shelby 
Greensboro 
Asheville 
Kinston 
Asheboro 
Winston-Salem 
Charlotte' 
Morganton 
Statesville 



~ i l l i n ~ t o n  
Raleigh 
Raleigh 
W i n s t o n - S a l e m  

Raleigh 
Gastonia 
Graham 

DISTRICT JUDGES ADDRESS 

WILLIAM G. JONES Charlotte 
LILLIAN B. JORDAN Asheboro 
ROBERT K. KEIGER W i n s t o n - S a l e m  

DAVID Q. LABARRE Durham 
WILLIAM C. LAWTON Raleigh 
C. JEROME LEONARD, JR. Charlotte 
JAMES E. MARTIN Avden 

RETIREDIRECALLED JUDGES 

ABNER ALEXANDER 

CLACDE W. ALLEN, JR. 
JOYCE A. BROWN 
DAPHENE L. CANTRELL 
SOL G. CHERRY 
WILLIAM A. CREECH 
T. YATES DOBSON, JR. 
SPENCER B. ENNIS 
ROBERT T. GASH 
HARLEY B. GASTON, JR. 
ROLAND H. HAYES 

WALTER P. HENDERSON 
Charles A. Horn, Sr. 
Jack E. Klass 
Edmund Lowe 
J. Bruce Morton 
Stanley Peele 
ELTON C. PRIDGEN 
SAMUEL M. TATE 
JOHN L. W H I T L E Y ~ ~  

Winston-Salem 
O x f o r d  

Otto 
Charlotte 
Boone 
Raleigh 
Smithfield 
Graham 
Brevard 
Gastonia 
Gastonia 
Trenton 
Shelby 
Lexington 
High Point 
Greensboro 
Hillsborough 
S m i t h f i e l d  

Morganton 
Wilson 

I. Appo~nted Chief Judge effective 1 December 2005 to replace John L. Wh~tley who retired 30 November 2006. 
2. Appo~nted and sworn in 20 January 2006 to replace Garey M. Ballance who resigned 14 October 2005 
3. Resigned 2 January 2006 
4. Resigned 31 December 2005. 
5 Appointed Chief Judge 13 October 2005 to replace R~chard W. Stone who was appo~nted to Superior Court. 
6. Appointed and sworn in 28 December 2005. 
7. Appointed and sworn m 21 December 2005 to replace Elizabeth M Kelligrew who reslgned 14 October 2005. 
8. Appointed and sworn in 29 December 2005 to replace Peter L. Roda w.ho ret~red 31 October 2005. 
9. Appo~nted and sworn in 5 December 2005. 

10 Appointed and sworn in 29 October 2005. 
11 Effective 1 December 2005. 



ATTORNEY GENERAL OF NORTH CAROLINA 

Attorney General 

ROY COOPER 
Chief of Staff Deputy Chief of Staff 
KRISTI HYMAN NEM ROSELAND 

General Counsel Senior Policy Advisor 
J. B. KELLY JULIA WHITE 

Chief Deputy Attorney General Solicitor General 
GRAYSON G. KELLEY CHRIS BROWNING, JR. 

Senior Deputy Attorneys General 
JAMES C.  GULICK JOSHUA H. STEIN 
WILLIAM I? HART REGINALD L. WATKINS 

Assistant Solicitor General 
JOHN E MADDREY 

Special Deputy Attorneys General 

Assistant Attorneys General 
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DISTRICT ATTORNEYS 

DISTRICT 

1 
2 
3A 
3B 
4 
5 
6A 
6B 
7 
8 
9 
9A 
10 
11 
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CASES 

ARGUED AND DETERMINED IN THE 

COURT OF APPEALS 

STATE O F  NORTH CAROLINA v. CHRISTOPHER DEON GATTIS, DEFENDANT 

No. COA03-452 

(Filed 7 September 2004) 

1. Evidence- hearsay-medical treatment or diagnosis ex- 
ception-excited utterance 

The trial court did not err in a first-degree murder, first- 
degree burglary, and assault with a deadly weapon case by 
excluding certain statements defendant made at the hospital and 
to his child's mother, because: (1) although defendant contends 
the State opened the door to an overheard statement by asking a 
police officer whether he ever heard defendant say anything 
about the victim, defendant failed to make this argument to the 
trial court; (2) the statement in a note that an emergency room 
nurse wrote at the time defendant was being examined by a 
physician regarding the gun going off accidentally during a fight 
is only relevant to fault and therefore does not fall within the 
scope of N.C.G.S. # 8C-1, Rule 803(4) relating to medical diagno- 
sis or treatment; (3) by simply introducing into evidence a state- 
ment made by a defendant, the State does not open the door for 
the introduction of another statement made by defendant at 
some other time during that day; and (4) the statements defend- 
ant made to his child's mother were not excited utterances and 
established only the undisputed facts that defendant and the vic- 
tim had an argument, that both were shot, and that defendant 
was bleeding. 
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2. Criminal Law- closing arguments-defense of accident 
The trial court did not erroneously deprive defendant of his 

right to present the defense of accident in a first-degree murder, 
first-degree burglary, and assault with a deadly weapon case by 
prohibiting defendant from using the word "accidentally" in his 
closing argument, because: (1) evidence does not raise the 
defense of accident where defendant was not engaged in law- 
ful conduct when the killing occurred; and (2) to the extent 
defendant contends the trial court's ruling precluded him from 
negating premeditation and deliberation, the closing argument 
reveals otherwise. 

3. Criminal Law- trial court's remarks-failure to show 
prejudice 

Defendant was not deprived of a fair and impartial trial by 
certain remarks of the judge in a first-degree murder, first-degree 
burglary, and assault with a deadly weapon case, because: (1) 
defendant failed to refer the Court of Appeals to any particular 
statement of the trial court that he is challenging regarding the 
trial court's instruction to the jurors to view the exhibits quickly, 
and thus, has failed to properly present this question for review; 
and (2) the trial court did not err by making credibility findings 
outside the presence of the jury. 

4. Evidence- hearsay-state of mind exception 
The trial court did not err in a first-degree murder, first- 

degree burglary, and assault with a deadly weapon case by admit- 
ting under N.C.G.S. § 8C-1, Rule 803(3) statements that the victim 
made to seven individuals regarding her relationship with the vic- 
tim in the period before her death and regarding conversations 
she had with defendant on the day of her death, because: (I) in 
addition to bearing directly on the victim's relationship with 
defendant at the time she was killed, the evidence related to the 
State's contention regarding defendant's motive in killing the vic- 
tim; (2) the evidence refuted defendant's contention that defend- 
ant had an ongoing relationship with the victim and went to her 
house to visit with her and not with any intention of harming her; 
and (3) the victim's statements on 23 March 2001 were directly 
pertinent to the confrontation that led to her death that evening. 

5. Jury- peremptory challenges-Batson motion 
The trial court did not err in a first-degree murder, first- 

degree burglary, and assault with a deadly weapon case by deny- 
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ing defendant's Batson motion made in response to the State's 
peremptory strike of the first African-American juror to be ques- 
tioned, because: (1) although the trial court improperly indicated 
that a pattern must be shown to establish a violation of Batson, 
the trial court gave defendant an opportunity to present a prima 
facie case pursuant to Batson; and (2) without any contention 
that the jury pool was selected in a discriminatory fashion, 
defendant's assertion that the limited number of African- 
Americans in the pool yet to be questioned supported a claim of 
race discrimination was inadequate to establish a prima facie 
case under Batson. 

6. Homicide- first-degree murder-short-form indictment- 
constitutionality 

The short-form indictment used to charge defendant with 
first-degree murder was constitutional. 

Appeal by defendant from judgments entered 3 May 2002 by 
Judge J.B. Allen, Jr. in Alamance County Superior Court. Heard in the 
Court of Appeals 17 March 2004. 

Attorney General Roy Cooper, by Assistant Attorney General 
John G. Barnwell, for the State. 

Nora Henry Hargrove, for defendant-appellant. 

GEER, Judge. 

Defendant Christopher Deon Gattis appeals from his conviction 
of first degree murder in the shooting death of his estranged wife, 
Charlotte Gattis, and of related charges of first degree burglary and 
assault with a deadly weapon. Defendant contends primarily that the 
trial court improperly excluded statements he made after the shoot- 
ing and improperly admitted testimony of hearsay statements by Ms. 
Gattis. We hold that the trial court's evidentiary rulings did not con- 
stitute prejudicial error and that defendant has not identified any 
other error warranting a new trial. 

Facts 

The State's evidence tended to show the following. Defendant 
and Ms. Gattis were separated and living apart following a stormy 
marriage. Ms. Gattis and her daughter from a previous relationship 
had rented an apartment and Ms. Gattis had begun dating another 
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man, Jason Stover. Defendant, however, hoped to persuade Ms. Gattis 
to return to him. 

On 23 March 2001, Ms. Gattis' daughter was spending the night 
at someone else's house and Mr. Stover came over to Ms. Gattis' 
apartment at 11:40 p.m. While they were watching television, they 
heard a noise like a "key to glass." Mr. Stover tried to determine 
where the sound was coming from and saw a person standing outside 
the apartment's glass patio doors. Ms. Gattis recognized defendant 
and immediately called 911. As she did, she called out, "Chris I'm call- 
ing 911. . . . I'm calling the police." Defendant repeatedly demanded 
that she open the door and let him in. 

At some point, while defendant pressed against the door, the door 
came open and defendant fell into the kitchen, holding a gun. 
Defendant and Mr. Stover began to wrestle over the gun. When 
defendant pointed his gun directly at Mr. Stover, Mr. Stover turned 
and ran outside. As he ran, he heard defendant yell "[ylou're going 
to die," followed by a gunshot. 

Defendant's gun did not have a magazine and had to be loaded by 
hand, one bullet at a time. After defendant took his first shot, and 
while Ms. Gattis was talking to the 911 operator, defendant loaded 
another bullet into the gun. Defendant then struggled with Ms. Gattis, 
placing her in a headlock with his left arm. The struggle and two 
shots were recorded on the 911 telephone line. 

At defendant's trial, the State introduced a recording of the 911 
tape. The jury heard the following: 

FEMALE CALLER: Yes, I need a police at Glenwood Apartments. 

DISPATCHER: Let me connect you. Hold on. 

(Phone rings.) 

(Gunshot heard.) 

FEMALE CALLER: I need a police at Glenwood Apartment, 
Apartment 8 1. 

DISPATCHER: Burlington Police and Fire, Curtis. What's the 
problem? 

FEMALE CALLER: My husband shooting at somebody. 
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DISPATCHER: He's shooting at somebody? 

FEMALE CALLER: Yes. 

DISPATCHER: Who's he shooting at? 

FEMALE CALLER: Please get them here. 

DISPATCHER: Ma'am, I'm sending them over there. Can you tell 
me some information [? I  

FEMALE CALLER: Ma'am, his name is Chris Gattis. Chris Gattis. 

DISPATCHER: Who is Chris Gattis? Ma'am? 

FEMALE CALLER: Chris. 

MALE VOICE: I'm going to kill you right here. 

FEMALE CALLER: Chris. Chris. (Screaming.) Oh, my God. Oh, 
my God. Chris, no. Not my baby. Where's my baby? Where's 
my baby? 

DISPATCHER: Ma'am. 

FEMALE CALLER: Where's my baby? Where's my baby? Where's 
my baby? Where's my baby? 

DISPATCHER: Ma'am. 

FEMALE CALLER: Oh, my God. 

(UNINTELLIGIBLE) 

FEMALE CALLER: Where's my baby? Where's my baby? Where's 
my baby? Where's my baby? 

MALE VOICE: Kill YOU today. 

FEMALE CALLER: Please don't. Please don't. My little girl. 

DISPATCHER: Ma'am. 

FEMALE CALLER: Oh, God. I don't want you to go to jail. I don't 
want you to go to jail. I don't want you to go to jail. 

(MALE VOICE HEARD) 

FEMALE CALLER: I don't want you to go to jail. 

DISPATCHER: Ma'am. 

POLICE: Apartment 81. (UNINTELLIGIBLE) 
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DISPATCHER: Ma'am. Hello. 

POLICE: I heard the shot. 

FEMALE CALLER: Don't kill me. Don't kill me. Chris, don't kill 
me. No, no, don't kill me. Look at me. Chris, don't kill me. Chris. 
Chris. (Screaming.) No, don't kill me. Don't kill me. 

(Gunshot heard.) 

POLICE: At Chapel Hill and Mebane. 

DISPATCHER: I had a female screaming on open line. Sound 
like another shot. She's not screaming anymore. 

DISPATCHER: Hello. They are on their way. I already called 
them. Hello. She ain't screaming no more. I don't know if they 
slammed the phone down or he shot her. 

POLICE: Mebane and Maple. 

DISPATCHER: Hello. 

Officer Ward of the Burlington Police Department found Ms. 
Gattis dead in one of the bedrooms. An autopsy revealed that she died 
from a single gunshot wound to the right side of her face. The muzzle 
of the gun had been approximately half an inch or less from Ms. 
Gattis' face when the gun was fired. 

Defendant fled the apartment before the police arrived. He went 
to a telephone booth, where he called Ms. Gattis' mother and told her, 
"Charlotte is dead. I shot her. I killed her." He said he was sorry. He 
also called Jeanette Florence, the mother of his son. Ms. Florence 
picked up defendant in her car and drove him to a hospital because 
he had a bullet wound in his left arm. Blood drops were ultimately 
found near the pay phone, along with two bullets and a trigger guard. 

Defendant arrived at the emergency room at about 2:30 a.m. on 
24 March 2001 and told a police officer there, "I'm the one y'all are 
looking for." Defendant was treated for his bullet wound, which was 
described as having an entrance wound on the underside and an exit 
wound on the top side of his arm. Defendant's clothes, which were 
stained with what appeared to be dried blood, were taken into evi- 
dence. A bullet was found in one pocket. 
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During the afternoon of 24 March 2001, defendant gave a state- 
ment to the police. Defendant said he did not want his marriage to 
Ms. Gattis to end and that he suspected she was seeing Mr. Stover. 
Defendant told police he went to the apartment to confirm his suspi- 
cions, slid open the back patio door, and then returned to his car to 
get his 9-millimeter gun. He said when he returned, he heard Ms. 
Gattis and Mr. Stover laughing inside and loaded his gun. He told the 
police that he had planned to break into the back door with a screw- 
driver, but found the door open. According to defendant, he entered 
the apartment, briefly struggled with Mr. Stover, fired at him as he ran 
away, and reloaded his gun. In describing his struggle with Ms. Gattis, 
defendant claimed, "I had her head under my left arm, and she had 
her hand on the gun. The gun was about one foot from her head. The 
gun went off and she fell to the ground." He also reported that when 
he reached Ms. Florence on the telephone, "I told her that Charlotte 
and I had fought over the gun and it went off." 

Defendant was indicted for first degree murder, first degree bur- 
glary, and assault with a deadly weapon with intent to kill. The State 
sought to convict defendant of first degree murder predicated both 
on malice, premeditation, and deliberation and on the felony murder 
rule. The jury found defendant guilty of first degree murder under 
both theories. He was also found guilty of first degree burglary and 
assault on Mr. Stover with a deadly weapon. The jury did not find that 
defendant intended to kill Mr. Stover. After the sentencing phase, the 
jury recommended life imprisonment. The trial court imposed a life 
sentence without parole for the first degree murder conviction, a con- 
secutive sentence of 103 months to 133 months for first degree bur- 
glary, and a third consecutive sentence of 150 days for assault with a 
deadly weapon. 

I. Defendant's Hearsav Statements. 

[I] Defendant first contends that the trial court erred in excluding 
certain statements that he made at the hospital and to Ms. Florence. 
Since these statements are out-of-court statements offered for the 
truth of the matter asserted, they constitute hearsay and are inadmis- 
sible unless they fall within one of the exceptions to the hearsay rule. 
N.C. Gen. Stat. $5  8C-1, Rules 801(c), 802 (2003). We examine each of 
defendant's statements separately. 

A. Statement  Overheard by Police Officer Marshall. 

Defendant argues that the trial court erred in excluding the testi- 
mony of Officer Marshall, the police officer at the emergency room, 
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about statements Marshall overheard defendant make to a physician 
about the cause of defendant's bullet wound. Defendant's offer of 
proof indicated that Marshall would testify that he heard defendant 
say that he had gotten into a fight with his wife and that his written 
report stated that defendant said "he got into an altercation with his 
wife in which the gun went off." 

Defendant contends on appeal that the State "opened the door" 
to this overheard statement by asking Marshall, "Did you ever 
hear him say anything about Charlotte Gattis?" Our review of the 
record reveals that defendant did not argue this theory of admissibil- 
ity to the trial court. Rather, defendant argued at trial that the state- 
ment was admissible under Rule 803(2) (2003) (the "excited utter- 
ance" exception), under Rule 803(4) (2003) (statements made for 
purposes of medical treatment or diagnosis), and based on the 
State's introduction of defendant's statement taken on the afternoon 
of 24 March 2001. 

Our Supreme Court "has long held that where a theory argued 
on appeal was not raised before the trial court, 'the law does not per- 
mit parties to swap horses between courts in order to get a better 
mount' " in the appellate courts. State v. Sha,rpe, 344 N.C. 190, 194, 
473 S.E.2d 3, 5 (1996) (quoting Weil v. Herring, 207 N.C. 6, 10, 175 
S.E. 836, 838 (1934)). We will not, therefore, address defendant's 
theory that the State opened the door. Since defendant does not make 
any other argument on appeal regarding this statement, we overrule 
this as-signment of error. 

B. Statement Recorded by the Nurse. 

Defendant also sought to introduce a note that emergency room 
nurse Denise Jones wrote at the time defendant was being examined 
by a physician: "Patient states alleged argument with spouse, 
wrestling with a 9 millimeter gun was accidentally discharged." 
Defendant first argues that the statement contained in the note was 
admissible under Rule 803(4) as a statement made for medical treat- 
ment or diagnosis. 

Rule 803(4) excepts from the hearsay rule "[s]tatements made for 
purposes of medical diagnosis or treatment and describing medical 
history, or past or present symptoms, pain, or sensations, or the 
inception or general character of the cause or external source thereof 
insofar as reasonably pertinent to diagnosis or treatment." N.C. Gen. 
Stat. 5 8C-1, Rule 803(4). The Supreme Court has held that statements 
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qualify for admission under Rule 803(4) only if (1) "the declarant 
intended to make the statements at issue in order to obtain medical 
diagnosis or treatment[;]" and (2) "the declarant's statements were 
reasonably pertinent to medical diagnosis or treatment." State v. 
Hinnant, 351 N.C. 277,289,523 S.E.2d 663,670-71 (2000). Because we 
hold that defendant's statements were not reasonably pertinent to 
diagnosis or treatment, we need not address whether defendant had 
the requisite intent. 

Defendant contends that the doctor needed to know that defend- 
ant's wound was a bullet hole because of the possibility that a bullet 
was still lodged in defendant's body. Although the fact that defendant 
had suffered a gunshot wound would be pertinent to treatment, both 
Ms. Jones and the physician testified that the manner in which the 
bullet wound occurred-such as a gun accidentally discharging dur- 
ing an altercation-was not pertinent to how the wound was treated. 
The commentary to Rule 803(4) specifically prokldes that "[sltate- 
ments as to fault would not ordinarily qualify under this latter lan- 
guage." N.C. Gen. Stat. § 8'2-1, Rule 803(4), Commentary. Since the 
statement regarding the gun going off accidentally during a fight is 
relevant only to fault, it does not fall within the scope of Rule 803(4). 
See, e.g., Rock v. Huffco Gas & Oil Co., 922 F.2d 272, 277-78 (5th Cir. 
1991) (when doctors testified that they only needed to know that 
plaintiff twisted his ankle and did not need to know how it occurred, 
plaintiff's statements regarding how accident occurred were inadmis- 
sible under Fed. R. Evid. 803(4)). 

Defendant also argues that the nurse's note should have been 
admitted because the statement made in the early morning hours cor- 
roborated his statement to police made later in the afternoon. 
Defendant relies on the principle that "if the State introduces into 
evidence part of a statement made by a defendant, the defendant is 
entitled to have the rest of the statement introduced, even if self- 
serving, so long as the statements are part of the same verbal trans- 
action." State v. Safrit, 145 N.C. App. 541, 549, 551 S.E.2d 516, 522 
(2001). Nevertheless, "by simply introducing into evidence a state- 
ment made by a defendant, the State does not open the door for the 
introduction of another statement made by the defendant at some 
other time during that day." Id. at 549-50, 551 S.E.2d at 522. Since 
defendant's remark to the doctor and nurse was not part of the state- 
ment made to the police and, in fact, was made hours earlier, the 
State did not open the door to its admission. 
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C. Statements to Ms. Florence. 

Defendant next contends that the trial court erred in excluding 
statements he made to Ms. Florence while calling her from a pay 
phone after the shooting and while she drove him to the hospital. On 
voir dire, Ms. Florence testified that defendant told her on the phone 
that "Charlotte had been shot, that he had been shot and that he was 
bleeding real bad"; that "they had got into it" and "while they were 
getting into it, that the gun had went off, and that she had got shot and 
that he had got shot." Ms. Florence testified that while she drove 
defendant to the hospital, he told her that "they got into it," but did 
not provide further details. Ms. Florence further testified that defend- 
ant "just said that he, that he got shot and she got shot while they 
were getting into it." 

Defendant contends the statements were admissible under Rule 
803(2), which excludes from the hearsay rule "excited utterances," 
defined as "[a] statement relating to a startling event or condition 
made while declarant was under the stress of excitement caused by 
the event or condition." The trial court declined to admit the state- 
ments on the ground that defendant made them after he had "ample 
time to reflect upon his, his prior activities." Even assuming, without 
deciding, that it was error to exclude this evidence, any error was 
harmless. 

N.C. Gen. Stat. $ 15A-1443(a) provides that, "[a] defendant is 
prejudiced by errors relating to rights . . . when there is a reasonable 
possibility that, had the error in question not been committed, a dif- 
ferent result would have been reached at the trial . . . ." N.C. Gen. Stat. 
Q 15A-1443(a) (2003). The statements that defendant made to Ms. 
Florence establish only the undisputed facts that he and Ms. Gattis 
had an argument, that both of them were shot, and that defendant 
was bleeding. With the exception of the statement that "while they 
were getting into it, that the gun had went off," the statements do not 
specifically advance defendant's defense that his shooting of Ms. 
Gattis was unintended. In light of the 91 1 tape recording, defendant's 
statement to police, and other overwhelming evidence of guilt, there 
is no reasonable possibility that inclusion of this testimony would 
have altered the outcome of the trial. State v. Lloyd, 321 N.C. 301, 
310, 364 S.E.2d 316, 322 (exclusion of defendant's statements that he 
found the body was harmless in light of "overwhelming" circumstan- 
tial evidence that he murdered the victim), vacated on other grounds, 
488 U.S. 807, 102 L. Ed. 2d 181, 109 S. Ct. 38 (1988). 
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11. Prohibition Against Arguing Accident. 

[2] Defendant contends he was wrongfully deprived of his right to 
present the defense of accident when the trial court prohibited him 
from using the word "accidentally" in his closing argument. During 
closing arguments, defense counsel stated: 

I would submit to you, the medical examiner said her hands 
could have been on the gun. I submit to you that's consistent with 
Mr. Gattis's statement, that they were wrestling over the gun. And 
yes, the trigger pull on that gun is a certain amount. But she was 
pulling the gun. He was holding the gun, and that's why the gun 
accidentally went off. 

The trial court sustained the State's objection on the grounds that 
defendant had not requested an instruction on accident and, in any 
event, the accident defense was not available given the evidence. The 
court did not give any instruction to the jury about use of the word 
"accident," but directed counsel not to argue accident further. 

The law is clear that "evidence does not raise the defense of acci- 
dent where the defendant was not engaged in lawful conduct when 
the killing occurred." State v. Riddick, 340 N.C. 338, 342, 457 S.E.2d 
728, 731 (1995). In Riddick, although the defendant claimed his gun 
went off accidentally when he was startled by a loud noise, the 
Supreme Court affirmed the trial court's refusal to instruct as to acci- 
dent because the evidence was undisputed "that the defendant sought 
out the victim, that the defendant intentionally confronted the victim 
with a loaded firearm, that the defendant assaulted the victim, and 
that the gun was in the defendant's hand when two bullets, one of 
which entered the victim's body, were fired from it." Id. at 343, 457 
S.E.2d at 731. 

The undisputed evidence here shows that defendant was not 
engaged in lawful conduct when he shot Ms. Gattis. Defendant unlaw- 
fully entered her home, with a loaded gun, threatened both Ms. Gattis 
and Mr. Stover with the gun, unlawfully fired the gun and reloaded, 
and-by his own admission-struck Ms. Gattis in the head with the 
gun before the fatal bullet was fired. As a result, the defense of acci- 
dent was unavailable to defendant. See also State v. Lytton, 319 N.C. 
422, 426, 355 S.E.2d 485, 487 (1987) (undisputed evidence that estab- 
lished at least the crime of involuntary manslaughter precluded the 
defense of accident). Since defendant was not entitled to rely upon 
the defense of accident, the trial court did not err in barring him from 
arguing accident to the jury. 
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We further note that to the extent defendant contends the trial 
court's ruling precluded him from negating premeditation and delib- 
eration, the closing argument reveals otherwise. Defense counsel 
argued extensively that the defendant lacked premeditation and 
deliberation and that the shooting was unintentional. Defendant was 
simply precluded from using the word "accidentally" a second time. 

111. Remarks of the Tnal Court. 

[3] Defendant contends he was deprived of a fair and impartial trial 
tribunal by certain remarks of the judge. Defendant first argues that 
the trial court instructed the jurors to view the exhibits quickly, 
thereby conveying an impression of "impatience and a negative opin- 
ion of [defendant's] case." Rule 10(c)(l) of the Rules of Appellate 
Procedure provides that "[aln assignment of error is sufficient if it 
directs the attention of the appellate court to the particular error 
about which the question is made, with clear and specific record or 
transcript references." In the assignment of error directed to this 
issue, defendant cites only the portion of the transcript in which 
defense counsel "object[ed] to the Court having said to the jury on 
several occasions they need to see things quickly and we're going to 
move the trial along." Since defendant has not referred this Court to 
any particular statement of the trial court that he is challenging, he 
has not properly presented this question for review. 

Defendant next argues that the judge expressed bias in stating 
that "somebody has not told the truth" about whether defendant 
signed a waiver of his rights before giving a statement to police. The 
actual assignment of error cited for this argument contends that 
the trial court erred in denying defendant's motion to recuse the trial 
judge based on this statement. In his appellate brief, how- 
ever, defendant argues that the statement violated N.C. Gen. Stat. 
$$ l5A-1222 and -1232. 

The record shows that the jury was not present when the judge 
made this statement. This statement was one of several findings 
of fact the judge made following an evidentiary hearing outside the 
presence of the jury regarding defendant's objection to the admission 
of defendant's statement to the police on the grounds that defendant 
did not sign a Miranda waiver. The trial court found that defendant's 
claim that he did not sign the waiver was not credible and allowed the 
admission of the statement. 

N.C. Gen. Stat. 5 15A-1222 (2003) prohibits the judge from 
expressing "during any stage of the trial[] any opinion in the presence 
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of the jury on any question of fact to be decided by the jury." N.C. 
Gen. Stat. 3 15A-1232 (2003) prohibits the judge from expressing an 
opinion regarding whether a fact has been proven while "instructing 
the jury[.]" As these statutes make clear, the prohibition is inapplica- 
ble when, as here, the jury is not present. See State v. Rogers, 316 N.C. 
203, 220, 341 S.E.2d 713, 723 (1986) ("N.C.G.S. $ 15A-1222, which for- 
bids the expression of an opinion by the trial court, is inapplicable 
when the jury is not present during the questioning."), overruled on 
other g ~ o u n d s  by State v. Gaines, 345 N.C. 647, 483 S.E.2d 396, cert. 
denied, 522 U.S. 900,139 L. Ed. 2d 177, 118 S. Ct. 248 (1997) and State 
v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988). Defendant's objec- 
tion-essentially a motion to suppress-required the trial court to 
determine credibility on a specific issue. The trial court did not err in 
making credibility findings outside the presence of the jury. 

IV. Hearsav Statements of the Deceased. 

[4] Defendant next contends the trial court erred in admitting under 
Rule 803(3) statements that Ms. Gattis made to seven individuals. 
Under Rule 803(3), " '[elvidence tending to show the victim's state of 
mind is admissible so long as the victim's state of mind is relevant to 
the case at hand.' " State v. Bishop, 346 N.C. 365, 379, 488 S.E.2d 
769, 776 (1997) (quoting State v. Stage?; 329 N.C. 278, 314, 406 S.E.2d 
876, 897 (1991)). A victim's state of mind is relevant "if it bears 
directly on the victim's relationship with the defendant at the time 
the victim was killed." Id. 

We first note that defendant has not properly presented this issue 
for review. In his assignment of error and in his brief, defendant has 
specified only the portions of the transcript relating to the trial 
court's oral rulings and, contrary to N.C.R. App. P. lO(c), has not iden- 
tified any specific portion of actual testimony that is inadmissible. We 
cannot, therefore, determine precisely which questions and answers 
are being challenged on appeal. Our review of the rulings does not, 
however, reveal any error. 

The rulings identified by defendant allowed the State to elicit tes- 
timony from friends and family members as to (1) statements made 
by Ms. Gattis regarding her relationship with defendant in the period 
before her death; and (2) statements made by Ms. Gattis regarding 
conversations she had with defendant on the day of her death. Both 
categories of statements were admissible. 

The State offered testimony that Ms. Gattis had told a number of 
people that her marriage with defendant was over, that she had no 
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desire to reconcile despite defendant's efforts to persuade her to do 
so, and that her decision to end the marriage was based on defend- 
ant's sexual relationships with other women and their disagreements 
over money. In addition to bearing directly on Ms. Gattis' relationship 
with defendant at the time she was killed, this evidence related to the 
State's contention regarding defendant's motive in killing Ms. Gattis: 
her refusal to reconcile and her involvement with another man. 
Moreover, it also tended to refute defendant's contention, asserted in 
defense counsel's opening statement, that defendant had an ongoing 
relationship with Ms. Gattis and went to her house to visit with her 
and not with any intention of harming her. See State v. Carroll, 356 
N.C. 526, 543, 573 S.E.2d 899, 910 (2002) (victim's hearsay statements 
that she wanted defendant to move out because she was tired of him 
taking her money to buy drugs were admissible under Rule 803(3) 
because the statements "indicate difficulties in the relationship prior 
to the murder"), cert. denied, 539 U.S. 949, 156 L. Ed. 2d 640, 123 S. 
Ct. 2624 (2003); Bishop, 346 N.C. at 380, 488 S.E.2d at 776 (victim's 
hearsay statements that defendant was in debt to the victim, defend- 
ant was refusing to repay her, and the victim was insisting on repay- 
ment "were relevant to show a motive for the killing" and, therefore, 
were admissible under Rule 803(3)); State v. Westbrooks, 345 N.C. 43, 
59, 478 S.E.2d 483, 493 (1996) (statements by victim reflecting con- 
cern about his marriage and his wife's handling of finances were 
admissible under Rule 803(3) as bearing directly on the nature of the 
relationship between the victim and the defendant and as relevant to 
the issue of a motive for the victim's murder). Ms. Gattis' statements 
were, therefore, properly admitted by the trial court. 

The State also offered testimony regarding conversations that 
Ms. Gattis had with others in which she described events with 
defendant earlier on the day of her death, including Ms. Gattis' state- 
ment that she told defendant she did not wish to reconcile, causing 
him to become upset, and her concern that he had a gun. Our 
Supreme Court, in State v. Corbett, 339 N.C. 313, 332, 451 S.E.2d 
252, 262 (1994), stated that a victim's state of mind is relevant if "it 
related directly to circumstances giving rise to a potential confron- 
tation with defendant on the day she was murdered." Under Corbett, 
Ms. Gattis' statements on 23 March 2001 were admissible because 
they were directly pertinent to the confrontation that led to her 
death that evening. See also State v. McLemore, 343 N.C. 240, 245-46, 
470 S.E.2d 2, 5 (1996) (victim's statement shortly before she was 
killed that she was going to "lay down the law" admissible as re- 
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lating directly to circumstances giving rise to potential confronta- 
tion with the defendant). 

V. Batson Challenge. 

[5] Defendant contends the trial court improperly denied his Batson 
motion made in response to the State's peremptory strike of the first 
African-American juror to be questioned. We disagree. 

The Equal Protection Clause of the Fourteenth Amendment to the 
United States Constitution and Article I, Section 26 of the North 
Carolina Constitution forbid the use of peremptory challenges for a 
racially discriminatory purpose. State v. Barden, 356 N.C. 316, 342, 
572 S.E.2d 108, 126 (2002), cert. denied, 538 U.S. 1040, 155 L. Ed. 2d 
1074, 123 S. Ct. 2087 (2003). In Batson v. Kentucky, 476 U.S. 79, 90 
L. Ed. 2d 69, 106 S. Ct. 1712 (1986), the United States Supreme Court 
set out a three-part test to determine whether a prosecutor has imper- 
missibly used peremptory challenges to excuse prospective jurors on 
the basis of race. Id. at 89, 90 L. Ed. 2d at 83, 106 S. Ct. at 1712. Under 
this test, the defendant must first make a prima facie showing that 
the State exercised a peremptory challenge on the basis of race. Id. If 
such a showing is made, the prosecutor is required to offer a facially 
valid and race-neutral rationale for the peremptory challenge. Id. At 
that point, the trial court must determine whether the defendant has 
carried his ultimate burden of proving purposeful discrimination. Id. 

The issue of discrimination is a question of fact and the trial 
court's ruling will be upheld unless the appellate court is convinced 
that the trial court's decision is "clearly erroneous[.]" State v. 
McCord, 140 N.C. App. 634, 652, 538 S.E.2d 633, 644 (2000), disc. 
review denied, 353 N.C. 392, 547 S.E.2d 34 (2001). When the trial 
court rules that a defendant has failed to make the required prima 
facie showing of race discrimination, our review is limited to whether 
the trial court erred in making that preliminary determination regard- 
less of whether the State has offered reasons for its exercise of the 
peremptory challenges. Barden, 356 N.C. at 343, 572 S.E.2d at 127. 

In this case, the juror was on the first panel questioned during 
voir dire and was the first juror for whom the prosecutor used a 
peremptory strike. The record shows the following exchange: 

STATE: State's going to excuse [the prospective juror] 

COURT: Excuse him? [court excuses prospective juror]. 
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DEFENSE: Your Honor. 

COURT: That's the first one. It's not a pattern yet. 

DEFENSE: All right. 

COURT: I'll be glad to hear you. 

DEFENSE: I was just going to say because there are only a few 
blacks on the panel as I observed it. 

STATE: I can state a reason. He's 19 and he's unemployed. My 
experience in death penalty cases, this is my eleventh one, that 
teen-agers aren't going to give real consideration to the death 
penalty. 

COURT: Well, I don't think I have to rule at this point. 
However, I'm very cautious about the, the federal case on that; 
and I won't let the State and I won't let the defendant be excusing 
anyone for, because of race. But this is the very first one, Mr. 
Collins; and I think that any objection you have at this point is 
over-ruled. 

To the extent the trial court's remarks indicate a belief that a pat- 
tern must be shown to establish a violation of Batson, the trial court 
was incorrect. The excusal of even a single juror for a racially dis- 
criminatory reason is impermissible. State v. Robbins, 319 N.C. 465, 
491, 356 S.E.2d 279, 295, cert. denied, 484 U.S. 918, 98 L. Ed. 2d 226, 
108 S. Ct. 269 (1987) ("Even a single act of invidious discrimination 
may form the basis for an equal protection violation."). Nevertheless, 
the trial court's statement that "I'll be glad to hear you" indicates that 
he gave defendant an opportunity to present a prima facie case pur- 
suant to Batson. 

Although the first step of the Batson analysis is not intended to 
be a high hurdle for defendants to cross, Burden, 356 N.C. at 345, 572 
S.E.2d at 128, a defendant must make some showing suggestive of 
race discrimination. The only reason articulated by defendant in this 
case to support a claim of race discrimination was the limited num- 
ber of African-Americans in the pool yet to be questioned. Without 
any contention that the jury pool was selected in a discriminatory 
fashion, that assertion is little more than a recognition that the 
excused juror was African-American and, standing alone, is inade- 
quate to establish apr ima facie case under Batson. State v. Ross, 338 
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N.C. 280, 286, 449 S.E.2d 556, 562 (1994) ("Defendant's unsubstanti- 
ated allegation that a prospective black juror was excluded from the 
jury on the basis of race is not sufficient to establish a prima facie 
case of racial discrimination."). We hold that the trial court's decision 
that defendant failed to present apr ima facie case under Batson was 
not clearly erroneous. 

VI. Short-form Indictment. 

[6] Finally, defendant argues that the short-form indictment charging 
him with first degree murder failed to specify that he killed Ms. Gattis 
with premeditation, deliberation, or a specific intent to kill. Based on 
the Supreme Court's ruling in State v. Hunt, 357 N.C. 257, 582 S.E.2d 
593, cert. denied, 539 U.S. 985, 156 L. Ed. 2d 702, 124 S. Ct. 43 (2003), 
this assignment of error is overruled. 

No error. 

Chief Judge MARTIN and Judge HUDSON concur. 

THE CURRITUCK ASSOCIATES-RESIDENTIAL PARTNERSHIP, .4 NORTH CAROLISA 
GENERAL PARTNERSHIP, PLAINTIFF-APPELLEE I.. RAY E.  HOLLOWELL, JR., D/B/A 

SHALLOWBAG BAY DEVELOPMENT COMPANY, DEFENDANT-APPELLANT v. KITTY 
HAWK ENTERPRISES, INC., THIRD-PARTY DEFENDANT 

SHALLOWBAG BAY DEt7ELOPMENT COMPANY, LLC, PLAINTIFF-APPELLANT V. 

THE CURRITUCK ASSOCIATES-RESIDENTIAL PARTNERSHIP, DEFEYDAST- 
APPELLEE 

(Filcd 7 September 2004) 

1. Jurisdiction; Rules of Civil Procedure- motion to enforce 
settlement agreement-failure to cite rule of civil proce- 
dure-notice 

The trial court did not lack jurisdiction and authority to grant 
appellee's motion to enforce the parties' settlement agreement 
regarding the purchase of property even though appellee failed to 
cite a specific rule of civil procedure in the motion, because: (1) 
a motion that does not comply with N.C.G.S. 3 1A-1, Rule 6 is not 
defective if the parties are aware of the grounds upon which the 
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movant is relying; (2) although it is of great benefit to the courts 
for counsel to name and number the rule pursuant to which the 
motion is made, the only requirement is that the grounds for the 
motion and the relief sought be consistent with the Rules of Civil 
Procedure; (3) a settlement agreement may be enforced by filing 
a new action or by filing a motion in the cause even if the parties 
and their settlement agreement are still before the trial court; and 
(4) appellants were notified of the impetus of the motion and the 
relief sought, and they were given a chance to respond. 

2. Compromise and Settlement- motion to enforce settle- 
ment agreement-meeting of minds-statute of frauds- 
doctrine of frustration of purpose 

The trial court did not err by granting appellee's motion to 
enforce the parties' settlement agreement regarding the purchase 
of property, because: (1) a valid offer was made and accepted in 
the correspondence between the parties, thus showing the par- 
ties reached a meeting of the minds; (2) the statute of frauds does 
not require all of the provisions of the contract to be set out in a 
single instrument and a memorandum is sufficient if the contract 
provisions can be determined from separate but related writings; 
(3) in the instant case, the correspondence identified the parties, 
the purchase price, and the property to be sold; (4) sufficient evi- 
dence existed to support the trial court's determination that 
appellants' counsel had the authority to bind his clients and 
appellants have not rebutted the presumption that their counsel 
acted on their behalf; and (5) assuming arguendo that a water 
shortage would destroy the value of the property included in the 
settlement agreement, appellants have not reasonably protected 
themselves by the terms of the settlement agreement, it was 
unconvincing to argue that appellants could not reasonably fore- 
see a condition in 2002 that they had prepared for in 1996, and 
there was no implied condition to the contract that a changed 
condition would excuse performance in order for the doctrine of 
frustration to apply. 

Judge HUNTER dissenting. 

Appeal by plaintiff Shallowbag Bay Development Company, 
L.L.C. and defendant Ray E. Hollowell, Jr., d/b/a Shallowbag Bay 
Development Company, from order entered 22 May 2003 by Judge W. 
Russell Duke in Dare County Superior Court. Heard in the Court of 
Appeals 24 May 2004. 
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Poyner & Sp?-uill, L.L.P., by ?J. Nicholas Ellis, Esq., for appellee. 

Ragsdale Liggett P.L.L. C., by George R. Ragsdale and Walter L. 
Tippett, Jr., for appellants. 

TIMMONS-GOODSON, Judge. 

In separate appeals, Shallowbag Bay Development Company, 
L.L.C. ("Shallowbag") and Ray E. Hollowell, Jr. ("Hollowell") (collec- 
tively, "appellants") appeal the trial court order dismissing their 
claims. Prior to argument, the appeals were consolidated pursuant to 
N.C.R. App. P. 40 (2004). After reviewing the merits of the consoli- 
dated appeal, we affirm the trial court's order. 

The facts and procedural history pertinent to the instant appeal 
are as follows: In February 1996, The Currituck Associates- 
Residential Partnership ("appellee") and appellants entered into a 
contract whereby appellee would sell appellants a 9.2 acre parcel of 
property located in Currituck County ("the contract"). The parcel was 
located within The Currituck Club ("Currituck Club") a Planned Unit 
Development in Currituck County. Portions of Currituck Club had 
previously been developed by appellee. Appellants planned to name 
the parcel Windswept Ridge Villas ("Windswept Ridge") and con- 
struct ninety-six residential condominium units on it. 

The contract contemplated a six-year "take down" of seven 
pieces of the property designated "pads" by the parties. On 20 March 
1997, the parties closed the sale of the first pad. After two modifica- 
tions of the contract, the parties closed the sale of the second pad on 
12 January 1999. On 1 September 1999, the parties closed the pur- 
chase of the third pad. However, the parties failed to close the sale of 
the fourth pad, which was contemplated for Fall 2000. 

On 30 April 2001, appellee notified Hollowell that appellants were 
in default under the contract. On 1 June 2001, appellee filed a 
Complaint against Hollowell and requested that the trial court 
declare that "Hollowell materially breached the [contract] and 
[appellee] is therefore discharged from further obligations there- 
under or, in the alternative, for a declaration of the rights and 
duties of the parties under the [contract][.]" Hollowell filed an 
Answer and Counterclaim on 20 September 2001, claiming that 
appellee had breached the contract and requesting damages and 
specific performance of the terms of the contract. That same day, 
Shallowbag Bay filed a Complaint against appellee, alleging the 
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same breach and requesting the same remedies as Hollowell's Answer 
and Counterclaim. 

Appellee initiated discovery in the litigation and the parties 
scheduled witness depositions for Summer and Fall 2002. On 28 
August 2002, appellants' counsel extended a settlement offer to 
appellee, whereby appellants would close on the remaining pads 
by 15 January 2002 for an agreed upon price. In a letter dated 30 
August 2002, appellee's counsel responded to the offer and accepted 
many of its terms. Appellee also proposed that it have an option to 
repurchase the third pad if appellants failed to close the purchase of 
pads four through six by 15 January 2003. On 30 August 2002, appel- 
lants' counsel sent appellee's counsel a letter accepting appellee's 
proposal. Appellants suggested that the only issue preventing the par- 
ties from settling their claims was the marketing of the condomin- 
iums after purchase. 

On 3 September 2002, appellee's counsel confirmed via email that 
an agreement between the parties had been reached regarding appel- 
lants' marketing of Windswept Ridge. The email also stated that "in 
view of our settlement, please permit this email to confirm [that] the 
depositions scheduled for later this week will not take place." On 6 
September 2002, appellee's counsel sent an email to appellants' coun- 
sel, attaching a "Mutual Release and Settlement Agreement" that out- 
lined the parties' agreement. 

On 2 October 2002, appellee's counsel solicited appellants' com- 
ments regarding the "Mutual Release and Settlement Agreement." 
Appellants' counsel responded that he "had hoped to have the draft 
purchase agreement in place for attachment" to his response, but that 
he would nevertheless "forward the settlement agreement to 
[appellee's counsel] [on 3 October 20021 with or without [the com- 
ments]." On 3 October 2002, appellants' counsel sent appellee's 
counsel an email describing his "changes to the initial draft of the set- 
tlement agreement." Attached to the email was a copy of the "red- 
lined changes." The email stated that appellants' counsel "must 
reserve the right to supplement or change [his] comments after 
[Hollowell's] review." The email outlined the "revised document" and 
noted that appellant "would like to have a full blown purchase con- 
tract" replace a portion of the "Mutual Release and Settlement 
Agreement" that concerned the purchase of pads four through six. On 
16 October 2002, appellee's counsel responded to appellants' email 
and outlined various "points to discuss" concerning the agreement. 



I N  THE COURT OF APPEALS 2 1 

CURRITUCK ASS0CS.-RESIDENTIAL P'SHIP V. HOLLOWELL 

1166 N.C. App. 17 (2004)] 

At appellants' request, Quible and Associates, P.C. ("Quible") pre- 
pared data regarding Currituck Club's water system in November 
2002. After reading Quible's report, appellants became concerned 
about the supply of potable water in Currituck Club. After appellants' 
counsel notified appellee's counsel about these concerns, the parties 
began communications regarding the execution of a storm water 
management easement and deed. 

On 16 December 2002, appellee's counsel sent appellants' counsel 
an email inquiring whether the "deal [was] going to close by Jan. 15." 
Appellee's counsel indicated that he was "starting to have [ I  doubts 
that [appellants] [were] going to purchase Pads 4-6." On 23 December 
2002, appellants' counsel sent appellee's counsel a "draft contract" 
outlining the terms of a "Purchase Agreement." Appellee's counsel 
responded with two emails on 23 December 2002. The first email 
included "comments on the Purchase Agreement." The second email 
contained the following statements: 

The parties have a settlement. [Appellants] cannot now come up 
with some "issues" to try to back out of the agreement. 

I hope we're not getting to this point, but I do want to make sure 
your client realizes that this agreement will be enforced. 

The parties did not close the purchase of pads four through six 
by 15 January 2003. Instead, their counsel continued to negotiate 
terms of the storm water easement and deed. In Spring 2003, appel- 
lants became increasingly concerned about the adequacy of the 
potable water available to Currituck Club, as well as legal issues sur- 
rounding Currituck Club's water supplier. On 7 March 2003, appellee 
informed appellants that if they did not close the purchase of pads 
four through six by 21 March 2003, it would exercise its option to 
repurchase pad three. 

The parties failed to close the purchase of pads four through 
six by 21 March 2003, and on 4 April 2003, appellee filed a Motion to 
Enforce Settlement Agreement in Dare County Superior Court. In an 
order filed 22 May 2003, the trial court concluded that the parties 
had reached an agreement in September 2002 that satisfied the 
requirements of the statute of frauds. The trial court then granted 
appellee's motion to enforce the settlement agreement, and it or- 
dered that appellee be given sixty days to exercise its option to repur- 
chase pad three. The trial court also dismissed appellants' claims 
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with prejudice and taxed attorneys' fees and costs against appel- 
lants. It is from this order that appellants appeal. 

The issues on appeal are: (I) whether the trial court lacked juris- 
diction and authority to entertain and grant appellee's Motion to 
Enforce Settlement Agreement; and (11) whether the trial court erred 
in granting appellee's Motion to Enforce Settlement Agreement. 

[I] Appellants first argue that the trial court lacked jurisdiction and 
authority to consider appellee's Motion to Enforce Settlement 
Agreement. Appellants contend that because appellee failed to cite a 
specific rule of civil procedure in its Motion to Enforce Settlement 
Agreement, the trial court lacked jurisdiction and authority to enter 
the order. We disagree. 

North Carolina's superior and district courts require that "(all1 
motions, written or oral, shall state the rule number or numbers 
under which the movant is proceeding." General Rules of Practice 
For the Superior and District Courts, Rule 6 (2003). However, N.C. 
Gen. Stat. 5 1A-1, Rule 7(b)(l) (2003) requires only that motions to 
the trial court "state with particularity the grounds therefor, and . . . 
set forth the relief or order sought." Thus, since "[tlhe directive of 
[Rule 6) has the salutory purpose of ensuring that the [trial] court and 
the parties are aware of the grounds upon which the movant is rely- 
ing," a motion that does not comply with Rule 6 is not defective if the 
parties are given adequate notice. Wood v. Wood, 297 N.C. 1, 6, 252 
S.E.2d 799, 802 (1979); see Home Health and Hospice Care, Inc. v. 
Meyer, 88 N.C. App. 257, 262, 362 S.E.2d 870, 872 (1987) (stating 
that "failure to give the number of the rule is not necessarily fatal" to 
a motion or claim). Therefore, although "it would be of great benefit 
to the trial court and this appellate court for counsel to name and 
number the rule pursuant to which the motion is made," Id., this 
Court only requires that "the grounds for the motion and the relief 
sought . . . be consistent with the Rules of Civil Procedure." 
Gallbronner v. Mason, 101 N.C. App. 362, 366, 399 S.E.2d 139, 141, 
disc. review denied, 329 N.C. 268, 407 S.E.2d 835 (1991), writ of 
mandamus dismissed, 333 N.C. 167,424 S.E.2d 909 (1992). 

In the instant case, appellee's motion requested that the trial 
court enforce the settlement agreement and order the following: 

(a) That the Contract between [appellee] and [appellants] is 
terminated and that [appellee] is under no obligation to sell Pads 
4-6 to [appellants]. 
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(b) That the Notice of Lis Pendens filed by [appellants] against 
[appellee's] property be canceled. 

(c) That from the date the order enforcing the settlement 
agreement is filed with the Clerk of Court, that [appellee] have 60 
days from that date in which to exercise an option to purchase 
Pad 3 of [Windswept Ridge] from [appellants] for $585,000. If 
such option is exercised, [appellee] would be required to close 
on the purchase of Pad 3 at [Windswept Ridge] from [appellant] 
within 60 days from the date that such option is exercised. 

(d) That all claims for relief asserted by [appellant] against 
[appellee] be dismissed with prejudice and that [appellee], its 
owners, partners, managers, employees and agents be released 
from any and all such claims asserted by [appellants] in the 
two lawsuits. 

(e) That the Court enforce any other terms of the settlement 
agreement it deems just and proper. 

(f) That the Court tax attorneys' fees and costs against [appel- 
lant] that are associated with the enforcement of the parties' set- 
tlement agreement. 

In State e x  rel. Howes v. O m o n d  Oil & Gas Co., 128 N.C. App. 
130, 493 S.E.2d 793 (19971, the defendant appealed the trial court 
order requiring it to comply with the terms of a consent judgment 
that had been proposed by the State. After reviewing the record, we 
concluded that the defendant did not agree to the terms of the con- 
sent judgment, and that the consent judgment was not an "accurate 
memorialization of the parties' intent regarding their [prior] set- 
tlement agreement." Id.  at 135, 493 S.E.2d at 796. Thus, we held that 
the trial court erred in incorporating the terms of the proposed 
consent judgment into its order, and we vacated the trial court order. 
Id .  at 136, 493 S.E.2d at 796. Although the State had filed its motion in 
the same action the agreement purported to dismiss, we allowed the 
trial court to consider whether the State was entitled to specific per- 
formance of the settlement agreement on remand. Id.  at 137, 493 
S.E.2d at 797. Appellants contend that this instruction was dicta, 
and that this Court has not yet decided whether a party may file a 
motion in the cause to enforce a settlement agreement in lieu of 
dismissing the cause and filing a second claim for breach of contract. 
We disagree. 
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In support of our instructions in Howes, we stated: 

Although our courts have not laid down a precise method for the 
enforcement of [settlement agreements], the general rule in other 
jurisdictions is that a party may enforce a settlement agreement 
by filing a voluntary dismissal of its original claim and then insti- 
tuting another action on the contract, or it may simply seek to 
enforce the settlement agreement "by petition or motion in the 
original action." . . . Here, the parties and their settlement agree- 
ment were still before the trial court when the State sought entry 
of the proposed consent judgment which, as the court's judgment 
makes clear, was actually a demand for specific performance of 
the parties' settlement agreement. By asking the court to enter 
judgment in accordance with what it believed were the terms of 
the parties' settlement agreement, the State evidenced its readi- 
ness to comply with the terms of that agreement and Ormond's 
refusal to do likewise. The trial court having concluded that the 
State was entitled to have the parties' settlement agreement 
enforced, we hold that the trial court may enter a judgment in this 
case in accordance with the terms found in the parties' settle- 
ment agreement. 

128 N.C. App. at 136-37, 493 S.E.2d at 796-97 (citation omitted). 
Thus, we are bound by our previous determination that a settle- 
ment agreement may be enforced by filing a new action or by 
filing a motion in the cause, even if "the parties and their settle- 
ment agreement [are] still before the trial court." Id. at 137, 493 
S.E.2d at 797. 

In the instant case, appellee's motion was in writing and filed 
during the original action. It described the contract between the par- 
ties and the negotiations between the parties that led to the alleged 
agreement. Attached to the motion were approximately fifty pages 
of correspondence between the parties. The motion clearly sought to 
enforce the settlement agreement pursuant to case law, and to dis- 
miss appellants' claims pursuant to N.C. Gen. Stat. $ 1A-1, Rule 41 
(2003). Thus, appellants were notified of the impetus of the mo- 
tion and the relief sought, and they were given a chance to re- 
spond. Therefore, we conclude that appellee's motion satisfied the 
mandates requiring particularity in pleadings. Accordingly, we hold 
that the trial court had jurisdiction over appellee's motion, and that 
its order granting the motion did not deprive appellants of their due 
process rights. 
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[2] Appellants next argue that the trial court erred in granting 
appellee's Motion to Enforce Settlement Agreement. Appellants 
assert that the correspondence between their counsel and appellee's 
counsel only established an "agreement to agree" between the par- 
ties, not an enforceable settlement agreement. We disagree. 

In the instant case, on 28 August 2002, appellants' counsel sent 
appellee's counsel a letter regarding the then-pending litigation. That 
letter reads, in pertinent part: 

Pursuant to our recent discussions, I have revisited settlement 
options with [appellants]. [Appellants] [are] now willing to settle 
through termination of the current contract (and its modifica- 
tions) and the execution of a new agreement stipulating that on 
or before January 15, 2003, the parties will perform as complete 
the following: 

(2) [Appellants] will close on the purchase of the three 
remaining pads . . . at a cost of $472,500 each for a total 
of $1,417,500. 

I believe all of the items stated above are consistent with terms 
stated in your correspondence to me dated February 25 and 
March 28, 2002. Please review this offer with your client and con- 
tact me by Friday at noon. 

The parties engaged in subsequent telephone conversations, 
and on 30 August 2002, appellee's counsel sent appellants' counsel a 
letter stating: 

I just want to follow up on our telephone conversation of August 
30 regarding the possible settlement of the litigation. . . . I am 
going to refer to your August 28, 2002 letter to me because that 
contains the most recent settlement parameters. 

[The letter then reproduces the seven "settlement parameters" 
contained in seven paragraphs of the 28 August 2002 letter. All 
but one of the parameters, contained in paragraph five, was fol- 
lowed by bold type that stated "This is acceptable to [appellee]."] 

As you can see, [appellee] is in essential agreement with the 
terms outlined in your letter in six of the seven paragraphs. 
The only substantial difference is that we have given you a 
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more detailed proposal concerning the issues contained in 
Paragraph 5. . . . Hopefully, the parties can come together[.] 

Finally, [appellee] has one additional term. As you know, Pad 3 is 
currently owned by [appellants], but it has not been improved. 
Should [appellants] not close by January 15, 2003 on the remain- 
ing three pads, [appellee] would have the option to buy back Pad 
3 for $585,000. It would have 60 days from January 15, 2003 to 
exercise that option and 60 days after the date of exercise to 
close on the purchase of Pad 3. 

I believe these are the main items that need to be agreed upon by 
the parties and I look forward to hearing from you and your client 
as soon as possible. At the present time, I would like to leave the 
deposition for Mr. Hollowell, which is scheduled for September 4, 
set so that we can take it if the parties cannot settle their claims 
before that time. 

That same day, appellants' counsel responded with a letter read- 
ing in pertinent part: 

[The parties] are very near agreement. First, the additional term 
regarding the repurchase of pad 3 is acceptable. 

The sole matter remaining in dispute is whether [appellants] will 
be permitted to staff and otherwise market a model unit. Quite 
simply, we need to be able to market villas in the same manner 
that they have been marketed up to now. . . . 
Please review this letter with your client and contact me. If you 
would like to speak with me later today, please call [.I 
On 3 September 2002, appellants' counsel sent appellee's coun- 

sel an email stating: 

I received your message and am pleased that we have reached an 
agreement. Please permit this email to confirm that Mr. Hollowell 
will hire an inside marketing agentbroker to handle sales of the 
villas and will not engage the services of an independent, third- 
party brokerage company. The remaining terms of the settlement 
agreement are consistent with those stated in our recent series of 
correspondence. 

Further, in view of our settlement, please permit this email to 
confirm the depositions scheduled for later this week will not take 
place. . . . 

On 6 September 2002, appellee's counsel sent the following email 
to appellants' counsel: 
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Here's the Mutual Release and Settlement Agreement I've drafted. 
Please contact me ASAP and let me know if any changes are nec- 
essary. If not, I'll have duplicate originals executed by our folks 
and you can have [appellant] do the same. 

Based upon these communications, the trial court concluded 
that a valid settlement agreement existed between the parties on 6 
September 2002. 

Appellants first contend that the trial court erred in finding that 
the parties had reached a meeting of the minds. We disagree. 

If supported by competent evidence, a trial court's findings of 
fact are conclusive on appeal. Hill v. Town of Hillsborough, 48 N.C. 
App. 553, 558, 269 S.E.2d 303, 306 (1980). "[Mlutual assent and the 
effectuation of the parties' intent is norn~ally accomplished through 
the mechanism of offer and acceptance." Snyder v. Freeman, 300 
N.C. 204, 218, 266 S.E.2d 593, 602 (1980). In the instant case, the 28 
August 2002 letter established appellants' willingness to "revisit" set- 
tlement options and their attempt to enter into a new agreement. The 
letter concluded by acknowledging its status as an "offer." In 
appellee's response to this letter on 30 August 2002, appellee's coun- 
sel acknowledged a possibility of settlement between the parties, 
accepted all but one of appellants' offered terms, and proposed an 
additional term. In his response sent the same day, appellants' coun- 
sel acknowledged that the parties were "very near agreement," and 
immediately accepted the additional term proposed by appellee. 
Appellants' counsel then discussed his client's position on the "sole 
matter remaining in dispute," and he invited appellee's counsel to call 
him with a response as early as that afternoon. In the email sent to 
appellee's counsel on 3 September 2002, appellants' counsel stated 
that he was "pleased that [the parties] [had] reached an agreement." 
The email "confirm[ed]" that the "sole matter remaining in dispute" 
on 30 August 2002 had been settled, and, "in view of [the] settlement," 
it "confirm[ed] the depositions scheduled for later [that] week 
w[ould] not take place." Thus, a valid offer was made and accepted 
in the correspondence between the parties. Therefore, we conclude 
the correspondence sufficiently supports the trial court's finding that 
the parties reached a meeting of minds. 

While a meeting of the minds is essential to form an agreement 
between the parties, a contract is "nugatory and void for indefinite- 
ness" if it leaves any "material portions open for future agreement." 
Boyce v. McMahan, 285 N.C. 730, 734, 208 S.E.2d 692, 695 (1974). 
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Defendants contend the agreement in the instant case is null and 
void because no final writing was ever executed by the parties. 
However, noting that the statute of frauds "does not require all of 
the provisions of the contract to be set out in a single instrument[,]" 
our Supreme Court has stated that "[tlhe memorandum . . . is 
sufficient if the contract provisions can be determined from separate 
but related writings." Hines v. Ripp,  263 N.C. 470, 474, 139 S.E.2d 
545, 548 (1965); N.C. Gen. Stat. 5 22-2 (2003). We conclude the corre- 
spondence in the instant case was sufficient to satisfy the require- 
ments of Hines. 

The 28 August 2002 letter from appellants' counsel to appellee's 
counsel contained the purchase price of pads four through six as well 
as the date by which the purchase must have been closed. Both the 28 
August 2002 letter and appellee's 30 August 2002 reply contained a 
sufficient description of the land to be sold. Each correspondence 
made clear that appellants were the buyers and appellee was the 
seller. Thus, the correspondence identified the parties, the purchase 
price, and the property to be sold. "These are the essential elements 
of the contract." Yaggy v. B. V D .  Co., 7 N.C. App. 590, 600, 173 S.E.2d 
496, 503, cert. denied, 276 N.C. 728 (1970). Therefore, we conclude 
that the trial court did not err in finding that the terms of the settle- 
ment agreement could be determined from the correspondence 
between the parties' attorneys. 

Appellants also contend that because the settlement agreement 
in the instant case was agreed to by their counsel it was not "signed 
by the party to be charged therewith," and therefore violates the 
statute of frauds. N.C. Gen. Stat. 5 22-2. We disagree. 

"[Tlhe statute [of frauds] expressly recognizes that the writing 
which it requires may be signed by an agent, and it has long been 
established that the authority of the agent to do so need not be in 
writing." Yaggy, 7 N.C. App. at 600-01, 173 S.E.2d at 503. Neverthe- 
less, "[slpecial authorization from the client is required before an 
attorney may enter into an agreement discharging or terminating a 
cause of action on the client's behalf." Harris v. Ray Johnson Constr. 
Co., 139 N.C. App. 827, 829, 534 S.E.2d 653, 655 (2000). However, 
"there is a presumption in North Carolina in favor of an attorney's 
authority to act for the client he professes to represent." Id. Thus, 
"[olne who challenges the actions of an attorney as being unautho- 
rized has the burden of rebutting this presumption and proving lack 
of authority to the satisfaction of the court." Id. 
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In the instant case, as detailed above, the correspondence 
between counsel commenced with appellants' counsel making an 
offer on appellants' behalf, after first noting that he had "revisited 
settlement options" with appellants and that appellants were "willing 
to settle[.]" Hollowell was copied via facsimile and U.S. mail on 
each correspondence letter sent to appellee's counsel, including the 
28 August 2002 letter opening negotiations and the 30 August 2002 let- 
ter stating that "[wle have reviewed your letter and are very near 
agreement." Thus, we conclude sufficient evidence exists in the 
instant case to support the trial court's determination that appellants' 
counsel had the authority to bind his clients. Furthermore, appellants 
have not rebutted the presumption that their counsel acted on their 
behalf. Therefore, we hold that the trial court did not err in making its 
conclusion that the settlement agreement in the instant case was a 
valid contract. 

Appellants maintain that the potential problems with the sup- 
ply of water for Currituck Club ruined the value of the property 
they were to purchase under the settlement agreement. Appellants 
assert that because their purpose in purchasing the property was 
frustrated, the settlement agreement should be rescinded even if we 
conclude it is valid. However, assuming arguendo that a water short- 
age would destroy the value of the property included in the settle- 
ment agreement, we nevertheless decline to rescind the contract in 
the instant case. 

The doctrine of frustration of purpose operates as a defense to a 
contract only if the frustrating event was not allocated to the com- 
plaining party by the terms of the contract and was not reasonably 
foreseeable to the party. Brewer v. School House, Ltd., 302 N.C. 207, 
211, 274 S.E.2d 206, 209 (1981). "The doctrine . . . is based upon the 
fundamental premise of giving relief in a situation where the parties 
could not reasonably have protected themselves by the terms of the 
contract against contingencies which later arose." Faulconer v. 
Wysong & Miles Co., 155 N.C. App. 598, 601, 574 S.E.2d 688, 691 
(2002) (quoting 17 Am. Jur. 2d Contracts # 401 (1964)). 

In the instant case, we conclude appellants could have reason- 
ably protected themselves by the terms of the settlement agreement. 
As appellants admit in their brief, "[tlhe 1996 Contract provided pro- 
tections to Appellants in the form of a representation that adequate 
water treatments [sic] facilities were present or would be con- 
structed and a certain level of water and sewer capacity would be 
available." However, appellants chose not to seek such "protection" 
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by adding a similar provision to the settlement agreement, although 
the settlement agreement concerned the same property and parties as 
the 1996 Contract. We are unconvinced that appellants could not rea- 
sonably foresee a condition in 2002 that they had prepared for in 
1996. Furthermore, for the doctrine of frustration to apply, "there 
must be an implied condition to the contract that a changed condition 
would excuse performance." Id. at 602, 574 S.E.2d at 691. After 
reviewing the correspondence between the parties, including the 
Mutual Release and Settlement Agreement, we conclude no such con- 
dition exists in the instant case. Therefore, we hold that the trial 
court did not err in enforcing the settlement agreement. 

Affirmed. 

Chief Judge MARTIN concurs. 

Judge HUNTER dissents. 

HUNTER, Judge, dissenting. 

Since the parties did not reach a meeting of the minds and create 
an executed document setting out the terms of the settlement agree- 
ment, I disagree with the majority's conclusion that the trial court 
properly granted the Motions To Enforce Settlement Agreement, and 
therefore, I respectfully dissent. 

I disagree with the trial court's findings and conclusions that 
there was a settlement agreement between the parties on 6 
September 2002. For our appellate review, the findings were not sup- 
ported by competent evidence. Hill v. Town of Hillsborough, 48 N.C. 
App. 553, 558, 269 S.E.2d 303,306 (1980). Likewise, "[tlhe conclusions 
of law drawn by the trial court from its findings of fact are fully 
reviewable de novo by the appellate court." Mann Contr'rs, Inc. v. 
Flair with Goldsmith Consultants-IZ, Znc., 135 N.C. App. 772, 775, 
522 S.E.2d 118, 121 (1999) (citing Humphries v. City of Jacksonville, 
300 N.C. 186, 187, 265 S.E.2d 189, 190 (1980)). 

Here, the trial court's conclusions are not sufficiently supported 
by competent evidence. Appellee filed a breach of contract suit 
against appellants on 1 June 2001 and appellants filed a counter law- 
suit against appellee on 20 September 2001. Before these cases were 
heard, the parties engaged in extensive negotiations to settle their 
contested claims. Appellee eventually filed motions to enforce the 
terms of the negotiations, which were granted by t,he trial court. 
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Courts should be extremely cautious in determining that parties 
have entered into a settlement agreement when the only evidence is 
multiple correspondence and documents exchanged between their 
counsel, but no documents signed by the parties which formalize the 
agreement. Here, the parties' counsel, through e-mails and letters, 
constantly stated that "execution of a settlement agreement" was a 
provision to settling their clai~ns. All terms were never completely 
agreed upon, and even if they were, the parties never signed a docu- 
ment finalizing the agreement. 

For a valid contract to exist, the parties must have a meeting of 
the minds concerning material terms. Chappell v. Roth, 353 N.C. 690, 
548 S.E.2d 499 (2001). In that case, our Supreme Court opined: 

The "mutually agreeable" release was part of the consideration, 
and hence, material to the settlement agreement. The parties 
failed to agree as to the terms of the release, and the settlement 
agreement did not establish a method by which to settle the terms 
of the release. Thus, no meeting of the minds occurred between 
the parties as to a material term; and the settlement agreement 
did not constitute a valid, enforceable contract. 

Id. at 693, 548 S.E.2d at 500. 

As in Chappell, there was no meeting of the minds in the case 
now before us. The parties' correspondence shows that negotiations 
and revisions of the settlement documents went before and beyond 6 
September 2002. The evidence tends to show through the correspon- 
dence that both parties' counsel had agreed on (1) the numbered 
items that appellants proposed on 28 August 2002, (2) appellee's sug- 
gested "buy-back" clause of Pad 3 proposed on 30 August 2002, and 
(3) appellant's marketing capabilities on 3 September 2002. However, 
the parties never agreed to all of the terms of the final document, and 
its execution was a material fact and condition to the parties having 
an agreement. 

In contrast, in Bank v. Wallens and Schaaf v. Longiotti, 26 N.C. 
App. 580, 217 S.E.2d 12 (1975), this Court opined that reference to a 
more complete document does not necessarily indicate that material 
portions of the agreement have been left open for future negotiations. 
It could mean only that immaterial matters, which are of no conse- 
quence, will be added to complete the agreement. Id. However, in the 
case before us, the final document was material to their agreement. 
The parties' counsel made changes to it until 7 March 2003, in order 
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for the agreement to be executed and finalized at closing, which 
never occurred. 

Starting on 25 February 2002 with appellee's counsel offering to 
settle with an "execution of a settlement agreement," the parties 
began to show their intent not to be bound until they executed a set- 
tlement agreement. Appellants' willingness to settle on 28 August 
2002 was based on "termination of the current contract (and its mod- 
ifications) and the execution of a new agreement[.]" Appellee did not 
object to that requirement in its 30 August 2002 e-mail response and 
counsel stated "[he was] going to refer to [appellants'] August 28, 
2002 letter to [him] because that contain[ed] the most recent set- 
tlement parameters." 

Then, on 3 September 2002, appellants' counsel stated in an 
e-mail that he was "pleased that [they had] reached an agree- 
ment. . . . The remaining terms of the settlement agreement [were] 
consistent with those stated in [their] recent series of correspon- 
dence." That recent series of correspondence included both par- 
ties agreeing that they wanted the execution of a settlement 
agreement, a mutual release and a non-disparagement clause. In 
response to appellants' counsel's e-mail, on 6 September 2002, 
appellee's counsel sent an e-mail with an attached Mutual Release 
and Settlement Agreement, and he asked to be notified if any changes 
were necessary. 

The evidence also tends to show that in the 2 September 2002 
e-mail to appellee's counsel, appellants' counsel stated "in view of 
[the] settlement, please permit [that] e-mail to confirm the deposi- 
tions scheduled for later [that] week [would] not take place." On 23 
December 2002, appellee's counsel stated "[tlhe parties ha[d] a set- 
tlement. [Appellant could not] now come up with some 'issues' to try 
to back out of the agreement." Nevertheless, these statements do not 
undermine both parties' expressed desire to have an executed con- 
tract and their continuous negotiations to finalize their agreement by 
executing a document setting it out. 

After 6 September 2002, the parties continued to negotiate in cor- 
respondence dated 2 October 2002, 3 October 2002, 16 October 2002, 
26 November 2002, 2 December 2002, 16 December 2002, 19 
December 2002, 23 December 2002, 3 January 2003, 8 January 2003, 
14 January 2003,7 March 2003 and 24 March 2003. On 2 October 2002, 
appellee's counsel asked for comments on the Settlement Agreement 
"so [they could] keep [the] settlement moving towards finalization." 
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On 11 November 2002, the parties began to have additional commu- 
nication involving appellants' concerns about the potable water sys- 
tem in the Currituck Club. On 8 January 2003, appellants' counsel 
stated his client had deposited money in the trust account "for use in 
closing the transaction contemplated by [their] settlement negotia- 
tions in the event a settlement [was] ever reached." Because of the 
water supply concerns, a stormwater easement was included on 14 
January 2003 as an additional document to finalize the agreement, 
which did not exist on 6 September 2002. 

On 7 March 2003, appellee's counsel offered: 

[I]f [appellants did] not desire to sell back Pad 3 to [appellee], 
but prefer[ed] to retain it, that would be satisfactory. . . . 
[He] believe[d they could] conclude the settlement by simply hav- 
ing documents executed that relieve[d appellants] from any 
obligation to purchase Pads 4-6 and relieve[d appellee] of any 
obligations to sell [appellants] Pads 4-6. 

This e-mail shows that appellee was offering terms different from 
what the parties had negotiated by 6 September 2002. Further- 
more, as late as 24 March 2003, appellee's counsel sent an e-mail in 
response to a telephone conversation with appellants' counsel the 
previous week. It suggested that appellants had proposed different 
terms to replace the previous negotiations, including that appel- 
lants did not intend to buy Pads 4-6 and wanted to sell to appellee 
their two condos in the Currituck Club. These last communications 
between appellee and appellants indicate that the parties were 
still negotiating the terms of the contract. By 24 March 2003, over 
twenty-eight weeks after 6 September 2002, they had not entered 
into a formalized agreement. 

In addition, as found in Hines v. Tripp, 263 N.C. 470, 139 S.E.2d 
545 (1965), the statute of frauds "does not require all of the provisions 
of the contract to be set out in a single instrument." Id. at 474, 139 
S.E.2d at 548. However, a contract is "nugatory and void for indefi- 
niteness" if it leaves any "material portions open for future agree- 
ment." Boyce c. McMahan, 285 N.C. 730, 734, 208 S.E.2d 692, 695 
(1974). The facts of the case sub judice show that even if the statute 
of frauds' written requirements for entering into a valid contract for 
land were satisfied, these parties never agreed to be bound by any 
contractual terms until they executed the finalized agreement or 
signed other binding documents. As further proof, the following 
clause was included in each draft of the proposed settlement agree- 
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ment: "13. COUNTERPARTS: This Settlement Agreement may be 
executed in multiple counterparts and shall be binding upon all 
parties when a counterpart has been signed by all parties hereto 
and for all intents and purposes as if all of the parties had signed a 
single document." (Emphasis added.) 

The parties never signed separate documents nor did they sign 
this agreement and thus, were not bound by any of the settlement 
agreement negotiations at any time. 

Therefore, I disagree with the majority because the parties con- 
templated the execution of a settlement agreement to finalize their 
negotiations and did not on 6 September 2002 have the present intent 
to be bound by any terms. I would hold that the trial court erred in 
granting the Motions to Enforce Settlement Agreement and I would 
let the lawsuits proceed accordingly. 

TEJAL WAS,  LLC AND DR. P.K. VYAS, PLAINTIFFS V. CARRIAGE PARK LIMITED PART- 
NERSHIP, VILAS DEVELOPMENT CORP., GANESAN VISVABHARATHY, AND 

STONESAN VISVABHARATHY. DEFENDANTS 

(Filed 7 September 2004) 

1. Jurisdiction- long arm statute-out-of-state investment 
Defendants were subject to jurisdiction under North 

Carolina's long arm statute where there was a solicitation in a 
memorandum sent to plaintiffs' attorney in North Carolina about 
defendants' investment proposal, and a thing of value shipped 
from North Carolina in a check sent from plaintiffs to defendants 
for one investment unit. N.C.G.S. Q 1-75.4. 

Jurisdiction- minimum contacts-out-of-state investment 
Defendants did not have the necessary minimum contacts 

with North Carolina for the exercise of personal jurisdiction with- 
out a due process violation where there was an investment 
presentation in Georgia, material sent from Illinois to North 
Carolina after plaintiffs initiated contact, and a telephone call 
from defendants to plaintiffs' attorneys in North Carolina at 
plaintiffs' request. Five factors are reviewed to determine 
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whether minimum contacts exist: the quantity of contacts, 
the nature and quality of contacts, the source and connection 
of the cause of action to the contacts, the interest of the forum 
state, and the convenience of the parties. 

Judge TIMMONS-GOODSON dissenting. 

Appeal by plaintiffs from order entered 13 May 2003 by Judge 
Evelyn W. Hill in Wake County Superior Court. Heard in the Court of 
Appeals 19 May 2004. 

Herring McBennett Mills & Finkelstein, PLLC, by Mark A. 
Finkelstein, for plaintiffs-appellants. 

Hafer & Caldwell, PA. ,  by Colleen Kochanek, for defendants- 
appellees. 

TYSON, Judge. 

Tejal Vyas, LLC and Dr. P.K. Vyas ("Dr. Vyas") (collectively, "plain- 
tiffs") appeal the trial court's order granting the motions to dismiss 
for lack of personal jurisdiction filed by Carriage Park Limited 
Partnership ("Carriage Park"), Vilas Development Corp., Ganesan 
Visvabharathy ("Visvabharathy"), and Stonesan Visvabharathy (col- 
lectively, "defendants"). We affirm. 

I. Background 

In 1994, Visvabharathy made a presentation concerning financial 
investments at a conference for physicians practicing in the south- 
east region of the United States. Dr. Vyas attended this conference 
held in Georgia. During the presentation, Visvabharathy discussed 
real estate investments, such as Carriage Park, and informed the con- 
ference attendees of the opportunity to invest in Carriage Park 
through Vilas Development Corp., the general partner of Carriage 
Park. Visvabharathy provided attendees with contact information for 
Vilas Development Corp. 

After the presentation, Dr. Vyas approached Visvabharathy to 
further discuss investment opportunities. Visvabharathy "described 
the Carriage Park investment to him in general terms." Plaintiffs 
contacted defendants in Illinois seeking to invest in Carriage 
Park and invested $100,000.00. The investment was facilitated by 
plaintiffs' attorneys, both of whom are licensed North Carolina at- 
torneys. A Subscription Agreement was signed by plaintiffs on 18 
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July 1994 and sent to 
neys communicated 
through 2000. 

defendants in Illinois. Plaintiffs and their attor- 
with Visvabharathy via telephone and by mail 

On 6 August 2002, plaintiffs instituted this action against defend- 
ants alleging breach of fiduciary duty, breach of contract, and mis- 
representation. On 11 October 2002 and 1 February 2003, defendants 
filed motions to dismiss plaintiffs' complaint pursuant to N.C.R. Civ. 
P. 12(b)(2) for lack of personal jurisdiction over defendants. 
Following a hearing, the trial court issued an order on 9 May 2003 
containing the following findings of fact: 

1. The plaintiff, Tejal Vyas, is a North Carolina Limited Liability 
Company and the plaintiff, Dr. P.K. Vyas, is an individual citi- 
zen and resident of Wake County, North Carolina. 

2. Carriage Park Limited Partnership is an Illinois limited part- 
nership and Vilas Development Corporation is an Illinois cor- 
poration. Defendant Ganesan R. Visvabharathy is a citizen and 
resident of Illinois. 

3. Defendants made an investment presentation in the State 
of Georgia to a group of physicians which included the 
plaintiff [s]. 

4. Plaintiffs contacted defendants in Illinois to invest in the 
Carriage Park Investment property. 

5. At no time did any of the defendants solicit business in 
North Carolina. 

6. All of the investment property, the documentation regarding 
the investments, the investor's accountants, and the attorneys 
regarding the property are located in Illinois. 

7. The only parties located in North Carolina are the plaintiffs 
and the plaintiffs' attorney. 

8. There are not sufficient contacts in North Carolina by the 
defendants to allow the North Carolina courts to assume 
jurisdiction. 

11. Issue 

The sole issue on appeal is whether the trial court erred in 
granting defendants' motions to dismiss for lack of personal 
jurisdiction. 
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111. Standard of Review 

"The standard of review of an order determining jurisdiction is 
whether the findings of fact by the trial court are supported by com- 
petent evidence in the record; if so, this Court must affirm the order 
of the trial court." Better Business Forms, Inc. v. Davis, 120 N.C. 
App. 498, 500,462 S.E.2d 832,833 (1995). "If presumed findings of fact 
are supported by competent evidence, they are conclusive on appeal 
despite evidence to the contrary." Cameron-Brown Co. v. Daves, 83 
N.C. App. 281, 285, 350 S.E.2d 11 1, 114 (1986). 

A court must engage in a two-part inquiry to determine whether 
personal jurisdiction over a non-resident defendant is properly 
asserted. Better Business Fo?ms, Inc., 120 N.C. App. at 500, 462 
S.E.2d at 833. First, the court must determine whether North 
Carolina's "long-arm" statute authorizes jurisdiction over the defend- 
ant. N.C. Gen. Stat. § 1-75.4 (2003). If so, the court must determine 
whether the court's exercise of jurisdiction over the defendant is con- 
sistent with due process. Better Business Forms, Inc., 120 N.C. App. 
at 500, 462 S.E.2d at 833. 

IV. North Carolina's Long-Arm Statute 

[I] Personal jurisdiction is proper here under two provisions of 
North Carolina's long-arm statute: 

(4) Local Injury; Foreign Act-In any action claiming injury to 
person or property within this State arising out of an act or omis- 
sion outside this State by the defendant, provided in addition that 
at or about the time of the injury: 

(a) Solicitation or services activities were carried on within the 
State by or on behalf of the defendant [and] . . . . 

(5) Local Services, Goods or Contracts-In any action which: 

(d) Relates to goods, documents of title, or other things of value 
shipped from this State by the plaintiff to the defendant on his 
order or direction. 

N.C. Gen. Stat. gj 1-75.4(4)(a) and (5)(d) (2003). 

The memorandum sent to plaintiffs' attorney in North Carolina to 
consider defendants' investment proposal constitutes a solicitation 
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under N.C. Gen. Stat. Q 1-75.4(4)(a). See Godwin v. Walls, 118 N.C. 
App. 341, 349, 455 S.E.2d 473, 480, disc. rev. allowed, 341 N.C. 419, 
461 S.E.2d 757 (1995) (stating the statute does not require proof 
of such injury; the plaintiff need only allege an injury). Also, the 
$100,000.00 check sent from plaintiffs in North Carolina to defend- 
ants in Illinois for payment for one investment unit in Carriage 
Park constitutes a "thing[] of value" shipped from this state by plain- 
tiffs to defendants on their order or direction pursuant to N.C. Gen. 
Stat. Q 1-75.4(5)(d). For either of these two reasons, the defendants 
are subject to jurisdiction under North Carolina's long-arm statute, 
N.C. Gen. Stat. 5 1-75.4. 

V. Due Process 

[2] Since at least one requirement under North Carolina's long-arm 
statute allows plaintiffs to assert jurisdiction over defendants, the 
inquiry becomes whether plaintiffs' assertion of jurisdiction over 
defendants complies with due process. "When personal jurisdiction is 
alleged to exist pursuant to the long-arm statute, the question of 
statutory authority collapses into one inquiry-whether defendant 
has the minimum contacts with North Carolina necessary to meet 
the requirements of due process." Hiwassee Stables, Inc. v. 
Cunningham, 135 N.C. App. 24, 27, 519 S.E.2d 317,320 (1999) (citing 
Murphy v. Glafenhein, 110 N.C. App. 830, 431 S.E.2d 241, disc. rev. 
denied, 335 N.C. 176, 436 S.E.2d 382 (1993)). 

The Due Process Clause of the Fourteenth Amendment limits 
the power of a state to exercise i n  personam jurisdiction over a non- 
resident defendant. Hiwassee Stables, Inc., 135 N.C. App. at 28, 519 
S.E.2d at 320. In determining whether the exercise of personal juris- 
diction comports with due process, the crucial inquiry is whether the 
defendant has "certain minimum contacts with [the forum state] such 
that the maintenance of the suit does not offend 'traditional notions 
of fair play and substantial justice.' " International Shoe Co. v. 
Washington, 326 U.S. 310, 316, 90 L. Ed. 95, 102 (1945) (quoting 
Milliken v. Meyer, 311 U.S. 457, 463, 85 L. Ed. 278, 283 (1940), [reh'g 
denied, 312 US. 712, 85 L. Ed. 1143 (1941)l). 

To generate minimum contacts, the defendant must have pur- 
posefully availed itself of the privilege of conducting activities with- 
in the forum state and invoked the benefits and protections of 
the laws of North Carolina. International Shoe Co., 326 U.S. at 319, 
90 L. Ed. at 104; Buying Group, Inc. v. Coleman, 296 N.C. 510, 515, 
251 S.E.2d 610, 614 (1979); Hiwassee Stables, Inc., 135 N.C. App. at 
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28, 519 S.E.2d at 320-21; Godwin, 118 N.C. App. at 353, 455 S.E.2d at 
482. The relationship between the defendant and the forum state 
must be such that the defendant should "reasonably anticipate being 
haled into" a North Carolina court. Cherry Bekaert & Holland v. 
Brown, 99 N.C. App. 626, 632, 394 S.E.2d 651, 656 (1990). The facts 
of each case determine whether the defendant's activities in the 
forum state satisfy due process. Perkins v. Benguet Consol. Mining 
Co., 342 US. 437, 445, 96 L. Ed. 485, 492, reh'g denied, 343 U.S. 917, 
96 L. Ed. 1332 (1952). 

Here, we hold defendants did not engage in sufficient minimum 
contacts in North Carolina to justify the exercise of personal juris- 
diction without violating defendants' due process rights. 

Plaintiffs assign error to only two of the trial court's findings of 
facts: "5) At no time did any of the defendants solicit business in 
North Carolina;" and "8) There are not sufficient minimum contacts 
in North Carolina by defendants to allow the North Carolina courts to 
assume jurisdiction." Finding of fact No. 8 is the ultimate issue on 
appeal and will be addressed after weighing all of the evidence. See 
Hiwassee Stables, Inc., 135 N.C. App. at 27, 519 S.E.2d at 317. 
Evidence to support finding of fact No. 5 shows that after an invest- 
ment presentation in Georgia, plaintiffs contacted and requested 
defendants to send investment materials to them from Illinois to 
North Carolina. Defendants also spoke with plaintiffs' attorneys in 
North Carolina upon plaintiffs' request after plaintiffs received the 
investment offering. Our Supreme Court has held that "a contractual 
relationship between a North Carolina resident and an out-of-state 
party alone does not automatically establish the necessary minimum 
contacts with this State." Tom Togs, Ine. 21. Ben Elins Industries 
Corp., 318 N.C. 361,367,348 S.E.2d 782, 786 (1986). The presentation 
and initial discussions between plaintiffs and defendants occurred in 
Georgia. Plaintiffs initiated contact with defendants in Illinois. 
Competent evidence in the record supports the trial court's finding 
of fact No. 5. 

To determine whether the remaining finding of fact is supported 
by competent evidence, and thus conclusive on appeal, we review 
five factors from precedents to determine whether minimum contacts 
existed. Eluhu v. Rosenhaus, 159 N.C. App. 355, 583 S.E.2d 707 
(2003), aff'd, 358 N.C. 372, 595 S.E.2d 146 (2004) (No personal juris- 
diction involving alienation of affections claim where the defendant 
was physically present in North Carolina, owned and rented property 
in North Carolina, and had resided in North Carolina). 
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The factors are: "(1) the quantity of the contacts, (2) nature and 
quality of the contacts, (3) the source and connection of the cause of 
action to the contacts, (4) the interest of the forum state, and (5) con- 
venience of the parties." Cherry Bekaert, 99 N.C. App. at 632, 394 
S.E.2d at 655 (quoting New Bern Pool & Supply Co. v. Graubart, 94 
N.C. App. 619, 624, 381 S.E.2d 156, 159, aff'd per curium, 326 N.C. 
480, 390 S.E.2d 137 (1990)); Tutterrow 11. Lea,ch, 107 N.C. App. 703, 
708, 421 S.E.2d 816, 819 (1992), appeal dismissed, 333 N.C. 466, 428 
S.E.2d 185 (1993). 

This Court must also weigh and consider the interests of and fair- 
ness to the parties involved in the litigation. lhtterrow, 107 N.C. App. 
at 708,421 S.E.2d at 819; see Eluhu, 159 N.C. App. 355,583 S.E.2d 707. 
Where evidence supports unchallenged findings of fact, "this Court 
must affirm the order of the trial court" dismissing this action for lack 
of personal jurisdiction over defendants. Better Business Forms, 
Inc., 120 N.C. App. at 500,462 S.E.2d at 833. 

A. Buantitv of Contacts 

The evidence shows that plaintiffs and defendants independently 
traveled to Georgia to give and attend a presentation at a physicians' 
convention. After returning to North Carolina, plaintiffs initiated con- 
tact with defendants in Illinois to inquire about the investment oppor- 
tunities discussed in Georgia and requested defendants to mail 
investment materials to North Carolina. See CFA Medical, Inc. v. 
Burkhalter, 95 N.C. App. 391, 395, 383 S.E.2d 214 (1989) ("Which 
party initiates the contact is taken to be a critical factor in assessing 
whether a non-resident defendant" is subject to personal jurisdiction 
based on minimum contacts.) 

B. Nature and Bualitv of Contacts 

Defendants have never been physically present in North Carolina. 
Any contact by defendants with plaintiffs in North Carolina resulted 
from an initiation and request by plaintiffs. Defendants' contacts 
were to mail the brochure and place a telephone call to plaintiffs' 
attorney in North Carolina, at plaintiffs' request. 

C. Source and Connection of the Cause of the 
Action to the Contacts 

Plaintiffs' cause of action arises out of partnerships, real prop- 
erty, services, and activities located solely in Illinois. Neither defend- 
ants nor any of the investment property is located in North Carolina. 
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D. Interest of the Forum State 

Plaintiffs expressly agreed that the Subscription Agreement 
was to be governed by the laws of Illinois. While choice of law 
clauses are not determinative of personal jurisdiction, they ex- 
press the intention of the parties and are a factor in determining 
whether minimum contacts exist and due process was met. Corbin 
Russwin, Inc. v. Alexander's Hdwe., Inc., 147 N.C. App. 722, 728, 556 
S.E.2d 592, 597 (2001). 

E. Convenience of the Parties 

Defendants all reside in or are entities based in Illinois. &one 
have been physically present in North Carolina. Defending against a 
suit in North Carolina would be inconvenient. 

After reviewing all five factors, competent evidence supports 
the trial court's conclusion that defendants did not engage in requi- 
site minimum contacts to satisfy the Due Process Clause. U.S. Const. 
amend. V and amend. XIV, Q 1. The trial court properly granted 
defendants' motions to dismiss. Plaintiffs' assignments of error 
are overruled. 

The dissenting opinion argues that defendants' activities sat- 
isfy the statutory and constitutional requirements for personal juris- 
diction and cites Carson v. Brodin, 160 N.C. App. 366, 585 S.E.2d 
491 (2003) and New Bern Pool & Supply Co., 94 N.C. App. 619, 381 
S.E.2d 156. 

In Carson, a North Carolina couple sued a Virginia resident 
they hired to construct a home in Virginia. This Court upheld the 
plaintiffs' assertion of personal jurisdiction over the defendant based 
on two factors which are distinguishable from the facts here. 

First, the defendant in Carson made two, possibly three, trips to 
North Carolina. Carson, 160 N.C. App. at 368, 585 S.E.2d at 494. The 
defendant met personally with the plaintiffs while in North Carolina 
to discuss the construction project. Id. The trips to the forum state 
and face-to-face meetings were determinative factors to this Court in 
upholding personal jurisdiction to the plaintiffs. Id. at 372, 585 S.E.2d 
at 496 (other factors included, entering into a contract with North 
Carolina residents that was executed in North Carolina, making 
numerous phone calls, mailings into the state during the contract 
negotiations, and sending bills into North Carolina which were paid 
from plaintiffs' North Carolina bank account). 
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Unlike Carson, no evidence shows defendants ever visited North 
Carolina during the events at issue or for any other business trans- 
action, a fact acknowledged by the dissenting opinion. The only 
personal contact between the parties occurred in Georgia follow- 
ing defendants' investment presentation. After returning to North 
Carolina, plaintiffs telephoned defendants and requested invest- 
ment literature. The remaining relationship existed over the tele- 
phone and through the mail with plaintiffs in North Carolina and 
defendants in Illinois. The lack of any prior visits to or physical pres- 
ence in North Carolina by defendants distinguishes this case from 
Carson. Also, the contract in Carson involved a consumer contract 
between homeowners and a builder. Here, the parties are sophis- 
ticated investors in a speculative commercial venture and repre- 
sented by counsel. 

The second distinction the dissenting opinion shows to justify 
upholding personal jurisdiction over defendants are three particular 
items mailed between the two parties: (1) a memo from defendants to 
plaintiffs soliciting investments for a real estate venture in Illinois; 
(2) a Subscription Agreement executed by plaintiffs in North Carolina 
and mailed to defendants in Illinois; and (3) plaintiffs' check drawn 
on a North Carolina bank and mailed to defendants in Illinois. The 
dissenting opinion claims this series of correspondence establishes 
minimum contacts between the forum state and defendants. These 
items were all necessary components of the contract being negoti- 
ated and executed for sale of an investment interest in real estate 
located in Illinois. The result was a single contract between the par- 
ties. Both our Supreme Court and this Court have recognized that 
more contacts with the forum state by a defendant is required. 

Our Supreme Court ruled that a "substantial connection" to the 
state is required in addition to a single contract to uphold personal 
jurisdiction. Tom Togs, Inc., 318 N.C. at 367, 348 S.E.2d at 786 (citing 
Burger King Corp. v. Rudzewicz, 471 U.S. 462,478,85 L. Ed. 2d 528, 
545 (1985); McGee v. International Life Ins. Co., 355 U.S. 220, 2 
L. Ed. 2d 223 (1957); Goldman v. Parkland of Dallas, Inc., 277 N.C. 
223, 176 S.E.2d 784 (1970)). In Tom Togs, Inc., the out of state 
defendants performed their obligations under the contract in the 
forum state, a critical point in finding personal jurisdiction. 318 N.C. 
at 367,348 S.E.2d at 786-87. The Court also considered the defendants 
made an offer to the plaintiff whom defendants knew to be located in 
North Carolina, the plaintiff accepted the offer in North Carolina, and 
the goods were manufactured and shipped from this State. 



IN THE COURT O F  APPEALS 

TEJAL VYAS, LLC v. CARRIAGE PARK LTD. P'SHIP 

[I66 N.C. App. 34 (2004)) 

This Court has ruled that "the mere act of entering into a contract 
with a forum resident . . . will not provide the necessary minimum 
contacts with the forum state, especially when all the elements of the 
defendants' performance . . . are to take place outside the forum." 
Phoenix America Corp. u. Brissey, 46 N.C. App. 527, 532, 265 S.E.2d 
476, 480 (1980) (citing Iowa Electric Light and Power Co. v. Atlas 
Corp., 603 F.2d 1301 (8th Cir. 1979), cert. denied, 445 U.S. 911, 63 
L. Ed. 2d 327 (1980)). 

The contract's purpose was to invest in real estate ventures 
located in Illinois. The agreement required defendants to perform 
their obligations in Illinois, governed by Illinois law. Defendants' only 
connection to North Carolina was plaintiffs' limited liability company 
registered and located in North Carolina that contracted with defend- 
ants to become an investor. Our Courts require more than a single 
contact with an out of state defendant to satisfy the due process 
requirements for personal jurisdiction. Phoenix America Corp., 46 
N.C. App. at 532, 265 S.E.2d at 480. 

The dissenting opinion also cites New Bern Pool & Supply 
Co. where personal jurisdiction was upheld despite the defendant 
never having physically visited North Carolina. 94 N.C. App. 619, 381 
S.E.2d 156. In that case, the plaintiff, a North Carolina corpora- 
tion, responded to an advertisement in a trade magazine placed 
by the defendant, a New Jersey resident, for the sale of an air- 
plane. Id. at 621, 381 S.E.2d at 157. After consummating the sale, the 
plaintiff experienced troubles with the plane and filed suit. Id. 
This Court found personal jurisdiction in North Carolina based on 
several factors: the defendant solicited the sale of the airplane in a 
national trade magazine, made numerous telephone calls and mail- 
ings to the plaintiff in North Carolina, and directed plaintiff to 
forward funds drawn on a North Carolina bank to New York. Id. at 
625-26, 381 S.E.2d at 160. In addition, the opinion noted that 

[i]n terms of convenience to the parties . . . repairs to the aircraft 
in question were performed in North Carolina[,] . . . witnesses to 
[the] repairs . . . are residents of North Carolina, and FAA per- 
sonnel who were potential witnesses as a result of having 
inspected the plane in North Carolina, were also residents of 
North Carolina. 

Id. at 625, 381 S.E.2d at 160. 
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The key distinctions between the case at bar and New Bern 
Pool & Supply Co. are how the parties became acquainted and 
where the post-contractual activities occurred. Defendants here 
never visited North Carolina. They did not advertise directly to the 
State or its citizens to solicit or maintain commercial interests with- 
in North Carolina. The sales presentation occurred in Georgia. The 
defendant in New Bern Pool & Supply Co. placed an advertisement 
in a national trade magazine delivered to the plaintiff in North 
Carolina for the sale of an airplane. 94 N.C. App. at 624, 381 S.E.2d at 
159. This Court ruled that advertising in national magazines alone is 
not determinative of personal jurisdiction. Hankins v. Somers, 39 
N.C. App. 617, 621, 251 S.E.2d 640, 643, disc. rev. denied, 297 N.C. 
300, 254 S.E.2d 920 (1979) (citing International Shoe Co., 326 U.S. at 
316, 90 L. Ed. at 102). Defendants solicited business from a limited 
audience, in a live presentation given in another state, and did not 
solicit plaintiffs by placing an ad in a national magazine delivered 
in North Carolina. 

The dissenting opinion also cites New Bern Pool & Supply Co. 
and its discussion on the convenience of the parties that where the 
post-contractual activities occurred strengthens a finding of personal 
jurisdiction. In New Bern Pool & Supply Co., witnesses to the repairs 
of the faulty aircraft, the FAA inspectors, and the repairs themselves 
were located and occurred in North Carolina. 94 N.C. App. at 625-26, 
381 S.E.2d at 160. Here, defendants, the real estate partnership, part- 
nership documents and witnesses, the investor's accountants, and the 
underlying investment property are located in Illinois. Two of the 
three counts complained of by plaintiffs, Breach of Fiduciary Duty 
and Breach of Contract, arise from alleged activities, or a lack 
thereof, in Illinois. Convenience of the parties mitigates for defend- 
ants. Plaintiffs' assignments of error are overruled. 

VI. Conclusion 

Plaintiffs failed to show the trial court erred in granting defend- 
ants' motions to dismiss for lack of personal jurisdiction. The order 
of the trial court is affirmed. 

Affirmed. 

JIJDGE McGEE concurs. 

JUDGE TIMMONS-GOODSON dissents. 
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TIMMONS-GOODSON, Judge dissenting. 

I respectfully dissent from the majority's opinion which affirms 
summary judgment in favor of defendants. 

The majority has established that defendants' activity satisfies 
the statutory requirements of the jurisdictional analysis. Thus, I focus 
this dissent on the question of whether defendants have the minimum 
contacts with North Carolina necessary to meet the requirements of 
due process. I find the cases of Carson v. Brodin, 160 N.C. App. 366, 
585 S.E.2d 491 (2003) and New Bern Pool & Supply Co. v. Graubert, 
94 N.C. App. 619,381 S.E.2d 156 (1989), aff'd, 326 N.C. 480,390 S.E.2d 
137 (1990), to be instructive on the issue. 

In Carson, the plaintiffs were North Carolina residents who 
decided to build a vacation home in Virginia. They entered into a con- 
tract with the defendant, a Virginia resident, to construct the home. 
The plaintiffs initiated contact with the defendant in Virginia. The 
plaintiffs signed the initial construction contract in Virginia. The 
defendant mailed a subsequent contract to the plaintiffs in North 
Carolina, which they signed and mailed back to the defendant in 
Virginia. The defendant visited the plaintiffs in North Carolina two or 
three times to discuss the construction project, he telephoned them 
in North Carolina on numerous occasions, and sent numerous mail- 
ings to them in North Carolina. The plaintiffs sued the defendant in 
North Carolina for breach of contract, breach of warranty, and negli- 
gence, all relating to the construction of their home in Virginia. The 
defendant challenged North Carolina's jurisdiction over the matter, 
arguing that his contacts in North Carolina were not sufficient to give 
the state personal jurisdiction over him. 

On appellate review, this Court held that "[bly negotiating with- 
in the state and entering into a contract with North Carolina resi- 
dents, defendant purposefully availed himself of the privilege of 
conducting activities within North Carolina with the benefits and 
protection of its laws." Carson, 160 N.C. App. at 372, 585 S.E.2d at 
496 (citing Hanson v. Denckla, 357 U.S. 235 (1958)). "Defendant's 
actions in contracting with North Carolina residents establish mini- 
mum contacts for specific jurisdiction because the actions are 
directly related to the basis of plaintiffs' claim." Id. (citing Fran's 
Pecans, Inc. ?I. G r w n ~ ,  134 N.C. App. 110, 115, 516 S.E.2d 647, 651 
(1999)). "Because we have found minimum contacts sufficient to 
establish specific jurisdiction, due process is satisfied." Id. at 372-73, 
585 S.E.2d at 496. 
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In the case sub judice, the evidence presented tends to show 
that defendants corresponded with plaintiffs or plaintiffs' attorneys 
in North Carolina via mail and telephone on numerous occasions. The 
mail correspondence included the following: a memorandum 
mailed by defendants to North Carolina soliciting investments in 
the Carriage Park project; a subscription document executed by 
plaintiffs in North Carolina and mailed to defendants in Illinois; and a 
check issued by plaintiffs in North Carolina, drawn on a North 
Carolina bank, and mailed to defendants in Illinois. I submit that 
these mailings and telephone calls are evidence of three factors in a 
minimum contacts analysis. See New Bern Pool & Supply Co., 94 N.C. 
App. at 624, 381 S.E.2d at 159 ("The factors to be considered are 
(I) quantity of the contacts, (2) nature and quality of the contacts, (3) 
the source and connection of the cause of action to the contacts, 
(4) the interest of the forum state, and (5) convenience to the par- 
ties.") (citation omitted). 

The minimum contacts analysis is satisfied as follows: The mail- 
ings and telephone calls demonstrate the "quantity of the contacts" by 
demonstrating the volume of communication between plaintiffs and 
defendants at the time of the transaction. The communications 
demonstrate the "nature and quality of the contacts" as evidence of a 
high-level transaction involving substantial documentation and a sum 
of $100,000. Finally, the communications demonstrate the "source 
and connection of the cause of action to the contacts" as evidence 
that the transaction that is the subject of these communications is the 
transaction that is in dispute in this case. 

The fourth factor, "the interest of the forum state," is best 
described by the following language from New Bern Pool & Supply 
Co.: "The interest of the State of North Carolina in providing con- 
sumer protection for its citizens and corporate entities and a forum 
for the aaudication of controversies involving them is substantial." 
94 N.C. App. at 625, 381 S.E.2d at 160. This Court should have an 
interest in providing a forum for plaintiffs to resolve this controversy, 
particularly because it involves such a large investment of $100,000. 

With regard to the fifth factor, "convenience of the parties," we 
note that "[tlhere is almost always some hardship to the party 
required to litigate away from home." Byham v. House Cow., 265 
N.C. 50, 60, 143 S.E.2d 225, 234 (1965). However, this state has a 
greater interest in providing a convenient forum for its citizens to 
seek redress for injuries. Inspirational Network, Inc. v. Combs, 131 
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N.C. App. 231, 241, 506 S.E.2d 754, 761 (1998). "In light of the power- 
ful public interest of [North Carolina] in protecting its citizens against 
out-of-state tortfeasors, the court has more readily found assertions 
of jurisdiction constitutional." Id.  (citing Ciba-Geigy Corp. v. 
Barnett, 76 N.C. App. 605, 608, 334 S.E.2d 91, 93 (1985)). 

I concede that the case sub judice is distinguished from Cawon 
by the fact that defendant did not travel to North Carolina as the 
defendant in Carson did. However, I do not consider this to be a 
determinative factor in awarding personal jurisdiction. In New Be?% 
Pool & Supply  Co., this Court asserted personal jurisdiction over a 
defendant who did not travel to North Carolina in connection with 
the transaction at issue. 94 N.C. App. 619, 381 S.E.2d 156. 

In New B e m  Pool & Supply  Co., the plaintiff was a resident of 
Craven County, North Carolina, who responded to an advertisement 
for a Beechcraft Baron airplane that the defendant, a New Jersey 
resident, placed in an aviation trade magazine. After their initial tele- 
phone conversation, the defendant mailed to the plaintiff pho- 
tographs and specifications for the airplane. The plaintiff mailed 
to the defendant a check for $5,000 in exchange for the defendant's 
promise not to sell the airplane until the plaintiff had the opportunity 
to travel to New York to examine and inspect the airplane. The par- 
ties also negotiated the terms of a potential deal before the plaintiff 
went to New York. 

The plaintiff flew to New York, examined and inspected the 
airplane, and closed the deal with the defendant. On that day, 
the plaintiff twice asked the defendant to give him the log books 
for the airplane. The defendant did not give the plaintiff the log 
books. The following morning, as the plaintiff prepared to return to 
North Carolina, he again asked the defendant for the log books. The 
defendant gave the log books to the plaintiff just prior to his depar- 
ture. The plaintiff flew the Beechcraft Baron airplane to North 
Carolina. During the flight home, the plaintiff discovered that 
some of the navigation aids aboard the airplane were not function- 
ing properly. The plaintiff later discovered that the airplane was over- 
due for an inspection. 

The plaintiff filed a complaint against the defendant, which the 
defendant sought to have dismissed on summary judgment for lack of 
personal and subject matter jurisdiction. The trial court denied the 
defendant's motion for summary judgment, and this Court found no 
error in the trial court's judgment. This Court held as follows: 
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Defendant's intentional acts in this case are such that defend- 
ant can be said to have purposely availed himself of the privilege 
of doing business in the State of North Carolina to the extent that 
defendant should have reasonably anticipated being haled into 
court in this State. We conclude that defendant had sufficient 
minimum contacts with the State of North Carolina so as to allow 
the trial court to exert personal jurisdiction over him and that the 
maintenance of this action in North Carolina does not offend tra- 
ditional notions of fair play and substantial justice. 

94 N.C. App. at 626, 381 S.E.2d at 160. In the case sub judice, as in 
New Bern Pool & Supply Co., the totality of the circumstances pro- 
vides an adequate basis for personal jurisdiction, even though defend- 
ants did not travel to North Cai-olina. 

I am satisfied, pursuant to Carson and New Bern Pool & Supply 
Co., that defendants' actions establish minimum contacts in North 
Carolina to establish jurisdiction without offending our "traditional 
conception of fair play and substantial justice." International Shoe 
Co. v. Washington, 326 US. 310,326 (1945). Thus, I would reverse the 
order for summary judgment and remand to the trial court. 

JILL WOMBLE WOOD, P L A I ~ T I F F  \ McDONALD'S CORPORATION, JOHNNY 
LYNN TART, JOHNNY TART ENTERPRISES, IhC , 4 w  T & T MANAGEMENT 
CORPORATION, D E F E ~ D ~ \ T ~  

(Filed 7 September 2004) 

1. Appeal and Error- appealability-partial summary 
judgment 

A substantial right was not affected by the denial of partial 
summary judgment for defendant T&T on the issues of negligence 
and contributory negligence in a slip and fall case. Defendants 
may still prevail before the jury and the appeal was dismissed as 
interlocutory. 
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2. Appeal and Error- appealability-denial of  summary judg- 
ment-law of the case-substantial right exception-injury 
requirement 

An appeal was dismissed as interlocutory where it was from 
the denial of summary judgment without review on the merits, 
based on a finding that a ruling by a prior judge was the law of the 
case. The substantial right exception requires both a substantial 
right and injury from deprivation of that right; here, there was no 
showing of different evidence had there been any further hearing 
on the issue. 

3. Premises Liability- slip and fall-restaurant franchise- 
multi-tiered corporate structure-agency-issue of fact 

The trial court erred by granting summary judgment for a 
restaurant management company in a slip and fall action at a 
McDonald's restaurant where the evidence raised an issue as to 
daily control and agency. 

4. Joint Venture- summary judgment-control of  conduct- 
sharing of profits 

The trial court correctly granted summary judgment for the 
individual defendant on a joint venture claim in a slip and fall 
case where there was no forecast of evidence (I) that defendant 
corporations had the legal right to control the conduct of the indi- 
vidual defendant in running the restaurant where the slip and fall 
occurred, and (2) that the individual defendant and the corporate 
defendants shared in the profits from the restaurant. 

5. Corporations- piercing the corporate veil-summary 
judgment for individual defendant 

The trial court correctly granted summary judgment for the 
individual defendant on a piercing the corporate veil claim in a 
restaurant slip and fall case. Although the individual defendant 
formed all of the involved corporations, the corporate formalities 
were observed with care, each corporation has some insurance 
coverage, and defendant gave clear notice of the corporation he 
believed was the proper defendant from his first answer. 

Appeal by plaintiff and cross-appealed by defendants from 
an order entered 12 March 2003 by Judge Peter McHugh in 
Guilford County Superior Court. Heard in the Court of Appeals 
22 April 2004. 
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Smith, James, Rowlett & Cohen, L.L.P, b y  J.  David James; 
Greeson Law Offices, by Harold I? Greeson; and Bell, Davis & 
Pitt, PA., b y  Stephen M. Russell, for plaintiff appellant- 
appellee. 

Smith Moore L.L.P, b y  Stephen P Millikin, Richard A. 
Coughlin, and Lisa K. Shortt, for defendant appellants- 
appellees. 

McCULLOUGH, Judge. 

The issues in this appeal arise from the following undisputed 
facts: On 4 January 1998, plaintiff went to a McDonald's restaurant 
(the "restaurant") located in Greensboro, North Carolina. She and her 
husband were on their way to a matinee movie. Plaintiff's husband 
remained in the car while she entered the restaurant to purchase a 
cup of coffee. She entered by way of a single door in the rear of the 
restaurant and walked towards the front counter. To her left, plaintiff 
noticed an employee sweeping debris on the floor near the restau- 
rant's side double-door entrance. Plaintiff veered slightly to the right 
to avoid stepping into any of the debris, and walked to the front of the 
counter without incident. 

After being served her coffee, plaintiff turned to the condiment 
counter to get cream and sweetener. Finding there to be only cream, 
which she there added, she returned to the serving counter to get 
sweetener. Plaintiff was given sweetener, added it, placed a lid on the 
coffee, and then turned to leave. 

She had intended to exit by means of the double doors on the side 
of the restaurant. She turned to her right from the counter and faced 
the double doors, but saw that the employee had swept the pile of 
debris in front of those doors. Plaintiff decided that she would exit 
from the rear door, by which she had entered, to avoid the debris. 
With her eyes on the debris so as not to step in it, she rounded the 
corner of the serving counter. Plaintiff's right foot suddenly shot out 
from under her and she fell to the floor landing on her back and right 
elbow. She immediately felt pain in her elbow, and then hot scalding 
pain as the coffee cup burst onto her stomach. 

She lay there for a moment in pain, and saw the employee 
that had been sweeping the floor looking at her. He dropped his 
broom and walked past her. She got up and made her way to the 
serving counter where she spoke to the employee that had served her 
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coffee, and told him what happened. He offered her another cup of 
coffee. Plaintiff left the store and ran to her car to tell her husband 
what happened. 

Plaintiff's husband went back in the store to get plaintiff napkins 
to wipe off the coffee. He entered by the back door. Taking the same 
route to the counter his wife had taken, he saw the coffee spill. 
Nearby he saw a dirty, floor-colored french fry. The lone, half-mashed 
french fry was approximately five feet from the principal pile of 
debris that was blocking the side double doors. He proceeded to the 
counter and spoke with the manager. He then took the manager to the 
scene of the accident, and showed her the spot where the french fry 
remained with what he believed to be his wife's heel print in it. 

Plaintiff's husband returned to the car and took her to the hospi- 
tal where she arrived at approximately 4:00 p.m. On the day of the 
incident, X-rays showed no fracture. However, it was later deter- 
mined that she had in fact fractured her elbow, and had median nerve 
damage. She contracted reflex sympathetic dystrophy. 

The McDonald's restaurant in question was purchased outright 
from McDonald's Corporation by defendant Johnny Tart ("Mr. Tart") 
on 2 January 1997. He then assigned his ownership to T & T 
Management Corporation ("T & T"). 

Mr. Tart had formed T & T on 24 January 1994 for the purpose 
of assigning McDonald's franchises to the corporation. T & T was a 
C corporation, and owned everything but the building and land of 
franchises it was assigned (it owned the cookers, fryers, freezer, etc.). 
He formed two other C corporations for this same purpose: Tracor, 
Inc., was formed on 13 July 1994; and Kayln Corporation was formed 
on 8 March 1995. Additionally, on 3 July 1995, Mr. Taft formed Johnny 
Tart Enterprises, Inc. ("JT Enterprises"), an S corporation. He formed 
JT Enterprises for the purpose of charging a fee to his three C corpo- 
rations for providing administrative services so that these fees would 
not be taxed as income to the C corporations and instead deductible 
as business expenses. JT Enterprises and T & T, by signature of Mr. 
Tart as president of each, entered into a Management Services 
Agreement ("MSA"). 

On 25 July 2000, plaintiff filed her complaint against McDonald's 
Corporation, Kayln Corporation, Mr. Tart individually, and JT 
Enterprises, alleging she was injured due to their negligence in her 
slip and fall on 4 January 1998. In their answers, all defendants named 
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T & T as the owner and operator of the McDonald's where the 
incident occurred. On 30 May 2001, plaintiff filed a motion to amend 
the complaint to add T & T as an additional defendant. By order 
of Judge William Z. Wood, Jr., dated 5 September 2001, plaintiff's 
motion to amend was allowed. Additionally, Judge Wood ordered 
the following: 

[Tlhe party being added as a party defendant, this being T & T 
Management Corporation, may plead and assert a statute of 
limitations defense as to all claims asserted and alleged against 
T & T Management Corporation, as may the other defendants, 
and an issue shall be presented to the jury at the trial of this 
case as to whether an agreement was or was not made for plain- 
tiff and counsel for T & T Management Corporation and defend- 
ants that plaintiff could wait until after proposed depositions 
were taken in this action in April, 2001, to join T & T Management 
Corporation as a party defendant and to allege and assert claims 
against T & T Management Corporation by an Amended 
Complaint. If the jury should answer this issue "No," then the 
claims alleged and asserted by plaintiff against T & T 
Management Corporation would be and are barred as a matter of 
law. If the jury should answer this issue "Yes," that there was such 
an agreement, then the claims against T&T would not be barred 
as a matter of law. 

Defendants filed a motion appealing Judge Wood's order. We dis- 
missed the appeal as interlocutory on 28 January 2002. 

An amended complaint naming T & T as an additional defendant, 
and dropping Kayln Corporation, was filed 21 September 2001. On 24 
January 2003, plaintiff filed a voluntary dismissal without prejudice 
as to defendant McDonald's. 

Defendants filed motions for summary judgment in May and June 
of 2002. These motions where heard by Judge McHugh on 27 January 
2003. In an order filed 12 March 2003, Judge McHugh found that plain- 
tiff had forecast evidence that a restaurant employee either created 
or had notice of the alleged hazardous condition that caused plain- 
tiff's fall and therefore denied defendants' motions for summary judg- 
ment on that ground. The trial court also denied defendants' motion 
for summary judgment based upon the claim that plaintiff's own evi- 
dence showed that she had been contributorily negligent as a matter 
of law. The trial court did grant summary judgment to Mr. Tart and JT 
Enterprises. Lastly, the trial court ordered the following: 
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The Motion for Summary Judgment of T & T Management 
Corporation be and it is hereby denied for the reasons that the 
court finds and determines that the Order of Judge Wood of 
September 5, 2001, on Plaintiff's Motion to Amend under Rule 15 
precludes this court from considering the Motion for Summary 
Judgment under Rule 56 of T & T Management Corporation on its 
merits, and the court has not done so for the reason that the 
Order of Judge Wood is the law of the case. 

The trial court found that pursuant to N.C. Gen. Stat. # 1A-1, Rule 
54(b) of the North Carolina Rules of Civil Procedure, there was 
no just reason to delay entering final judgment as to the dismissal of 
Mr. Tart and JT Enterprises. Both plaintiff and defendants filed 
notices of appeal. 

In this appeal plaintiff argues that the trial court erred in granting 
summary judgment in favor of JT Enterprises and Mr. Tart because 
they are liable under various theories of agency and corporate law. 
Pursuant to Rule 10(d) of the North Carolina Rules of Appellate 
Procedure, without appeal, defendants cross-assigned as error the 
basis in law used by the lower court in granting summary judgment in 
favor of Mr. Tart and JT Enterprises. 

In addition defendants argue in their appeal that the trial 
court erred in denying summary judgment on the claims of defend- 
ants' negligence and on their contention that plaintiff's own evidence 
showed she was contributory negligent. Furthermore, defendants 
raised the issue that Judge Wood's 5 September 2001 order was not 
the law of the case governing the trial court, and the trial court should 
have considered T & T's motion for summary judgment pursuant to 
Rule 56(b). 

As a threshold matter, we hold that those issues raised by defend- 
ants' cross-appeal and appeal, are interlocutory and improperly 
before this Court. We then address the merits of plaintiff's two issues 
on appeal. 

Interlocutory Orders 

[I] "A grant of partial summary judgment, because it does not com- 
pletely dispose of the case, is an interlocutory order from which there 
is ordinarily no right of appeal." Liggett G ~ o u p  v. Sunas, 113 N.C. 
App. 19, 23, 437 S.E.2d 674, 677 (1993). "The reason for this rule is 
to prevent fragmentary, premature and unnecessary appeals by per- 
mitting the trial court to bring the case to final judgment before it is 
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presented to the appellate courts." Fraser v. Di Santi, 75 N.C. App. 
654, 655, 331 S.E.2d 217, 218, disc. review denied, 315 N.C. 183, 337 
S.E.2d 856 (1985)."[I]n two instances a party is permitted to appeal 
interlocutory orders[.]" Liggett Group, 113 N.C. App. at 23, 437 S.E.2d 
at 677. First, a party is permitted to appeal from an interlocutory 
order when the trial court enters "a final judgment as to one or more 
but fewer than all of the claims or parties" and the trial court certifies 
in the judgment that there is no just reason to delay the appeal of 
those claims. N.C. Gen. Stat. 5 1A-1, Rule 54(b); Liggett Group, 113 
N.C. App. at 23, 437 S.E.2d at 677. Second, a party is permitted to 
appeal from an interlocutory order when "the order deprives the 
appellant of a substantial right which would be jeopardized absent a 
review prior to a final determination on the merits." Southern 
Uniform Rentals v. Iowa Nat'l Mutual Ins. Co., 90 N.C. App. 738, 
740, 370 S.E.2d 76, 78 (1988); N.C. Gen. Stat. 1-277 (2003). Under 
either of these two circumstances, it is the appellant's burden to pre- 
sent appropriate grounds for this Court's acceptance of an interlocu- 
tory appeal and our Court's responsibility to review those grounds. 

Defendants cross-assign as error that part of the 12 March 2003 
order which denied summary judgment as to them. The gravamen of 
defendants' cross-appeal and appeal is twofold. First, defendants 
contend that the trial court erred in finding an issue of material fact 
as to whether defendant was negligent and whether plaintiff was con- 
tributorily negligent. Second, defendant T & T claims it was denied a 
substantial right by Judge Wood's 5 September 2001 order granting 
the motion to amend adding T & T, as that order precluded T & T from 
later motioning for summary judgment on statute of limitations 
grounds. Neither of these are properly before this Court. 

I. Negligence and Contributo?.y Negligence 

The law is clear that a trial court's determination that there is an 
issue of fact of negligence or contributory negligence is interlocutory. 
See N.C. Gen. Stat. 5 1A-1, Rule 54(b). It has long been held that 
" '[llike negligence, contributory negligence is rarely appropriate for 
summary judgment.' " Bostic Packaging, Inc. v. City of Monroe, 149 
N.C. App. 825, 830, 562 S.E.2d 75, 79, disc. review denied, 355 N.C. 
747, 565 S.E.2d 192 (2002) (quoting Ballenger v. Crozuell, 38 N.C. App. 
50, 55, 247 S.E.2d 287, 291 (1978)). Nor has a substantial right been 
affected by allowing negligence or contributory claims to survive 
summary judgment because defendants may still prevail on either of 
these issues before a jury. 
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II. Denial of Summary Judgment without Review of the Merits 

[2] We next to turn to the more difficult issue: Whether Judge 
McHugh's interlocutory order, applying the law of the case of Judge 
Wood's order and denying T & T's motion for summary judgment on 
statute of limitations grounds without addressing the merits, is now 
reviewable. There is some issue as to whether Judge McHugh was 
bound by Judge Wood's order, as that hearing was held on a motion 
to amend plaintiff's complaint to add T & T and was not before the 
court for summary judgment review. T & T was not yet a party to this 
action until the order to amend was filed and plaintiff's complaint 
filed on 21 September 2001. However, without considering whether 
Judge McHugh was in fact bound by Judge Wood's order in regard to 
T & T's ability to raise the statute of limitations by motion for a sum- 
mary judgment, we apply the "substantial rights" test to determine 
whether the denial of summary judgment to T & T, without reviewing 
the merits of the motion, affected such a right. 

Whether a party may appeal an interlocutory order pursuant to 
the substantial right exception is determined by a two-step test. 
Miller v. Swann Plantation Development Co., 101 N.C. App. 394,395, 
399 S.E.2d 137, 138 (1991). "[Tlhe right itself must be substantial and 
the deprivation of that substantial right must potentially work injury 
to plaintiff if not corrected before appeal from final judgment." 
Goldston v. American Motors Corp., 326 N.C. 723, 726, 392 S.E.2d 
735, 736 (1990). The substantial right test is "more easily stated than 
applied." Waters v. Personnel, Inc., 294 N.C. 200, 208, 240 S.E.2d 338, 
343 (1978). And such a determination "usually depends on the facts 
and circumstances of each case and the procedural context of the 
orders appealed from." Estrada u. Jaques, 70 N.C. App. 627, 642,321 
S.E.2d 240, 250 (1984). Because we hold that defendant T & T was not 
"injured" by Judge McHugh's order denying their motion for summary 
judgment without review of the merits, we need not address the first 
prong of the test. 

The facts and circumstances of this case show the following: 
At issue during the motion to amend hearing was whether T & T 
could be added as a party when the statute of limitations on any claim 
plaintiff might have against T & T had run. This was the same issue 
that T & T sought to have Judge McHugh review in their summary 
judgment motion. Plaintiff claimed that the attorney for then named 
defendants and unnamed T & T had waived the statute of limitations 
by stating, in correspondence, that plaintiff could take depositions 
before amending their complaint to add T & T. Additionally, plaintiff 
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argued that T & T was estopped from raising the statute of limitations 
as a bar to the court's jurisdiction. At the hearing, the attorney that 
was representing the named defendants for the motion to amend was 
also representing unnamed T & T.l The court asked: 

THE COURT: Why was Mr. Millikin representing T & T as well 
as the other parties? 

[DEFENDANT'S ATTORNEY]: 1 don't think that is clear. In all 
honesty, I do not know the answer to that, given that there is the 
same insurance carrier involved. I suspect that is the case, just 
out of complete candor to the Court, but I don't know if that was 
represented or not. Perhaps it was. 

The entire hearing was centered around the actions of T & T, as rep- 
resented by their attorney and whether these actions waived the 
statute of limitations or created equitable rights in plaintiff. Because 
plaintiff filed a verified brief for this motion alleging waiver and equi- 
table estoppel, the court recessed to allow T & T's attorney to file an 
affidavit to raise an issue of fact. The court reasoned: 

THE COURT: [Tlhis is a little unusual because we've got a 
brief that's been verified. I guess any pleading can be verified, 
just like a brief, and treat it like an affidavit, I guess, for a sum- 
mary judgment. 

**** 
THE COURT: I think if I'm going to treat it as an affidavit, I bet- 

ter treat an affidavit as an affidavit. Both sides deserve the same. 
Can [T & T attorney] get it back by Thursday or do you want to 
do it some other week? I've got three weeks of civil court. 

It is clear that Judge Wood treated this as a hearing for summary judg- 
ment on the issues of waiver and equitable estoppel. Pursuant to his 
attempt to correctly posture the case, he allowed T & T's attorney to 
submit an affidavit while recessing the court. In response to plaintiff's 
supposition that, if T & T's affidavit did not raise a disputed fact, the 
court should rule on waiver and estoppel as a matter of law, Judge 
Wood stated: 

I know; I know. It may still go on. I understand that. But I just 
want to see if it's undisputed or not at this stage. I think that 
needs to be decided before we go any further. 

1. The attorney for defendants was not present for the first day of the motion to 
amend hearing before Judge Wood as he was being treated for a medical condition. A 
fellow attorney from his firm represented the interests of defendants. 
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In the rehearing after T & T's attorney's affidavit was submitted, 
Judge Wood found the disputed facts on these issues to be a question 
for the jury, and told the parties to frame the issues so that they 
would reach a jury. 

The determination of whether or not the conduct of T & T's 
attorney raised an issue of fact that T & T had waived the statute of 
limitations or created equitable rights in plaintiff was heard and 
determined as if in summary judgment. Before the court was the ver- 
ified brief of plaintiff, and the affidavit of T & T's attorney. T & T was 
therefore not prejudiced by being denied an additional summary judg- 
ment hearing, and we have been provided no material difference in 
what evidence would have been forecast had they received any fur- 
ther preliminary hearing on the merits of this issue. Therefore, the 
issue of whether T & T is protected from liability in this case is 
presently interlocutory. 

Dismissal of JT Enterprises 

[3] In their first issue on appeal, plaintiff contends that JT 
Enterprises was improperly dismissed from this case on defend- 
ants' motion for summary judgment. As the trial court did not grant 
summary judgment on the issues of negligence and contributory 
negligence, the court ruled as a matter of law that there was no 
theory of agency liability for the underlying claims to retain JT 
Enterprises as a party to this action. Based on the analysis below, we 
reverse this dismissal. 

Summary judgment is proper where there is no genuine issue as 
to any material fact and the movant is entitled to judgment as a mat- 
ter of law. N.C. Gen. Stat. § 1A-1, Rule 56(c) (2003). In determining 
whether summary judgment is proper, the trial court must view the 
evidence in the light most favorable to the non-moving party, giving 
the non-moving party the benefit of all reasonable inferences. Coats 
v. Jones,  63 N.C. App. 151, 154, 303 S.E.2d 655, 657, a f f ' d ,  309 N.C. 
815, 309 S.E.2d 253 (1983). The burden to establish the nonexistence 
of any triable issue of fact rests on the moving party. Boudreau c. 
B a u g h m a n ,  322 N.C. 331, 342, 368 S.E.2d 849, 858 (1988). 

Principles of agency arise when parties manifest consent that one 
shall act on behalf of the other and subject to their control. Haynzarz 
v. R a m a d a  Inn, Inc., 86 N.C. App. 274, 277, 357 S.E.2d 394, 397, disc .  
r ev i ew  denied ,  320 N.C. 631,360 S.E.2d 87 (1987). Whenever the prin- 
cipal retains the right "to control and direct the manner in which the 
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details of the work are to be executed" by his agent, the doctrine of 
respondeat superior operates to make the principal vicariously liable 
for the tortious acts committed by the agent within the scope of their 
employment. Hayes v. Elon College, 224 N.C. 11, 15, 29 S.E.2d 137, 
140-41 (1944); see also Harmon v. Contracting Co., 159 N.C. 22, 
27-28, 74 S.E. 632, 634 (1912); Scott v. Lumber Co., 232 N.C. 162, 165, 
59 S.E.2d 425, 426-27 (1950). Our Supreme Court has held: 

[A] principal's vicarious liability for the torts of his agent de- 
pends on the degree of control retained by the principal over 
the details of the work as it is being performed. The controlling 
principle is that vicarious liability arises from the right of super- 
vision and control. 

Vaughn v. Dept. of Human Resources, 296 N.C. 683, 686, 252 S.E.2d 
792, 795 (1979) (emphasis added). Determining whether the degree of 
control rises to a level of respondent superior is a question of fact. 
Miller v. Piedmont Steam Co., 137 N.C. App. 520, 524-25, 528 S.E.2d 
923, 926-27, disc. review denied, 352 N.C. 590, 544 S.E.2d 782 (2000); 
see also Hayman, 86 N.C. App. at 278-79, 357 S.E.2d at 397-98; 
Phillips v. Restaurant Mgmt. of Carolina, L.P, 146 N.C. App. 203, 
209, 552 S.E.2d 686, 690-91 (2001), disc. review denied, 355 N.C. 214, 
560 S.E.2d 132 (2002) (where summary judgment was reversed 
because the court found an issue of fact as to whether employee's 
acts were within the scope of his employment and in furtherance of 
Restaurant Management's business). 

In Miller and Hayman, both under summary judgment review, 
this Court looked to the terms of the agreements between the fran- 
chisor and franchisee to determine whether there was an issue of fact 
that franchisor maintained such daily control as to constitute the 
franchisee as an agent. In this case, the relevant agreement is the 
Management Services Agreement (MSA) between the franchisee's 
assignee, T & T, and the management company, JT Enterprises. 

The MSA contains the following provisions: 

Services Covered. The Management Company shall render the 
following services to the Operator [T & TI with respect to the 
Unit [restaurant were plaintiff was injured] specified. 

(a) General and daily supervision of the operations of the Units. 
Further, to the extent agreed to by the parties, general and 
daily supervision of the operations of any other like food 
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service business now or hereafter owned or operated by the 
operator during the term of this agreement. 

(i) For personnel working in the Units, hire all of the Operator's 
personnel jointly with Operator's designated representative 
and, thereafter, supervise such personnel. 

G) Purchase all food and equipment, and maintain inventory con- 
trols over food, supplies and equipment. 

(k) Supervise the maintenance, repairs and clean up of the Units 
so that [sic.] all times their appearance will conform to the 
standards established by McDonald's Corporation. 

(Emphasis added.) Additionally, under the Com~liance with 
Franchise Agreement provision of the agreement, JT Enterprises 
is bound to: 

[R]ecognize[] and acknowledge[] that its compliance, and the 
compliance of the managers and other personnel under its super- 
vision, direction andlor control, with all of the terms, covenants 
and conditions of the franchise agreement . . . . 

Unlike the agreements at issue in Miller and Hayman, we find 
this agreement sufficient to raise an issue of fact as to the daily con- 
trol of JT Enterprises over the McDonald's franchise where plaintiff 
was injured. The Courts in Miller and Hayman found no issue of fact 
as to whether an agency relationship existed, because under the fran- 
chise agreements, in those cases the franchisor retained no control 
over the hiring, firing, or supervision of personnel. Miller, 137 N.C. 
App. at 524-25, 528 S.E.2d at 926-27; Hayman, 86 N.C. App. at 278-79, 
357 S.E.2d at 397-98. These Courts also focused on whether the con- 
tractual remedy of the franchisor, in the event of a breach, would 
affect daily control. The MSA does not set out any such remedies and 
we focus our analysis on the overall daily control of personnel and 
operations as evidenced by the MSA. 

In the case at bar, using the language of the MSA, JT Enterprises 
has the following duties: "General and daily supervision of the opera- 
tions of the Units"; "hire all of the Operator's personnel jointly with 
Operator's designated representative and, thereafter, supervise such 
personnel"; "[plurchase all food . . . maintain inventory controls over 
food, supplies, and equipment"; and "[s]upervise the maintenance, 
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repairs, and clean up of the Units so that [sic] all times their appear- 
ance will conform to the standards established by McDonald's 
Corporation." Under the MSA, JT Enterprises assists both in the hir- 
ing and the supervising of the personnel of the franchise and there- 
fore distinguishes this case from Miller and Hayman. Additionally 
under the MSA, JT Enterprises purchases all food and maintains the 
restaurant's food inventories, a duty which at least raises an issue of 
fact of daily control over a fast food restaurant. 

Therefore, we hold that the terms of the MSA raise an issue of 
fact as to whether JT Enterprises management duties over the restau- 
rant where plaintiff was injured, are sufficient for a jury to determine 
if JT Enterprises asserted daily control over the establishment. We 
therefore reverse the lower court's grant of summary judgment in 
favor JT Enterprises. 

Dismissal of Mr. Tart 

[4] Plaintiff's second issue on appeal is that the trial court erred in 
granting summary judgment in favor of Mr. Tart. Plaintiff argues Mr. 
Tart should remain a party to this action under either the doctrine of 
"joint venture," or the doctrine of "piercing the corporate veil." 

"Joint venture" is synonymous with "joint adventure." See Pike u. 
Trust Co., 274 N.C. 1, 8, 161 S.E.2d 453, 460 (1968). For a joint adven- 
ture to exist, " 'there must be (1) an agreement, express or implied, to 
carry out a single business venture with joint sharing of profits, and 
(2) an equal right of control of the means employed to carry out the 
venture.' " Rhoney v. Fele, 134 N.C. App. 614, 620, 518 S.E.2d 536, 541 
(1999) (quoting Edwards v. Northzuestern Bank, 39 N.C. App. 261, 
275, 250 S.E.2d 651, 661 (1979)), disc. review denied, 351 N.C. 360, 
542 S.E.2d 217 (2000). "The control required for imputing negligence 
under a joint enterprise theory is not actual physical control, but the 
legal right to control the conduct of the other with respect to the 
prosecution of the common purpose." Slaughter v. Slaughter, 93 N.C. 
App. 717, 721, 379 S.E.2d 98, 101, disc. review allowed, 325 N.C. 273, 
384 S.E.2d 519 (1989), disc. review dismissed a s  improvidently 
allowed, 326 N.C. 479, 389 S.E.2d 803 (1990). 

In the instant case, for a "joint venture" to exist between Mr. Tart 
and the corporations of T & T and JT Enterprises, our law requires 
evidence that these corporations had the legal right to control the 
conduct of Mr. Tart in "prosecution of the common purpose" of run- 
ning the profitable restaurant where plaintiff was injured. 
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Furthermore, that these corporations were sharing in the profits of 
the venture. No such evidence has been forecast. 

The only evidence of record shows that Mr. Tart was presi- 
dent and 50% shareholder of JT Enterprises and T & T. Furthermore, 
the evidence shows that Mr. Tart did not "share" in the profits with 
either of these corporations. With JT Enterprises, a Sub-chapter C 
corporation, Mr. Tart was both president and an employee, receiv- 
ing "biweekly" paychecks. With T & T, a Sub-chapter S corporation, 
Mr. Tart received the monthly profits of T & T flowing to him as per- 
sonal, taxable income. Mr. Tart stated in his deposition, that, "[ilf at 
the end of the year there's any [profits] left over, you have an option 
to either leave it in the business or take a vacation or buy some 
Christmas presents or what have you." Plaintiff has offered no evi- 
dence that T & T is sharing in the corporate profits. Thus, this theory 
of liability fails. 

[5] Plaintiff next attempts to keep Mr. Tart individually as a party to 
this action by piercing the corporate structure utilized to operate his 
restaurants and presenting them as a mere instrumentality of himself. 
We do not believe the evidence as forecast raises an issue of fact as 
to this theory. 

It is well recognized that courts will disregard the corporate form 
or "pierce the corporate veil," and extend liability for corporate obli- 
gations beyond the confines of a corporation's separate entity when- 
ever necessary to prevent fraud or to achieve equity. Glenn v. 
Wagner, 313 N.C. 450,454, 329 S.E.2d 326, 330 (1985). This Court has 
enumerated three elements which support an attack on a separate 
corporate entity: 

" ' "(1) Control, not mere majority or complete stock control, 
but complete domination, not only of finances, but of policy and 
business practice in respect to the transaction attacked so that 
the corporate entity as to this transaction had at the time no sep- 
arate mind, will or existence of its own; and 

" ' "(2) Such control must have been used by the defendant to 
commit fraud or wrong, to perpetrate the violation of a statutory 
or other positive legal duty, or a dishonest and unjust act in con- 
travention of plaintiff's legal rights; and 

" ' "(3) The aforesaid control and breach of duty must proxi- 
mately cause the injury or unjust loss complained of." ' " 
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B-W Acceptance Corp. v. Spencer, 268 N.C. 1, 9, 149 S.E.2d 570, 576 
(1966) (citations omitted). Case law has provided a number of factors 
for a reviewing court to consider when determining whether to pierce 
the corporate veil: 

1. Inadequate capitalization. 

2. Non-compliance with corporate formalities. 

3. Complete domination and control of the corporation so 
that it has no independent identity. 

4. Excessive fragmentation of a single enterprise into sepa- 
rate corporations. 

Glenn, 313 N.C. at 455, 329 S.E.2d 331 (citations omitted). No one 
factor has been deemed dispositive by our Courts, and thus we read 
the totality of the forecast evidence and of factors set forth in Glenn 
in determining whether an issue of fact exists sufficient to survive 
summary judgment. 

Mr. Tart's undisputed affidavit shows that each of the corpora- 
tions of which he is president, including JT Enterprises and T & T, 
adhered with great care to corporate formalities: they keep com- 
pletely separate records, regular meetings were held of directors and 
shareholders, minutes were kept for all meetings and corporate 
actions, and by-laws for each corporation were in place. Additionally, 
each had obtained the same insurance liability coverage amounting to 
$26 million dollars. From Mr. Tart's first answer to plaintiff's com- 
plaint, he gave clear notice of who he believed was the proper, fully 
insured defendant: 

[TJhis franchise was sold and assigned to T & T Management 
Corporation by written Assignment and Consent To Assignment 
effective January 2, 1997. From and after January 2, 1997, the 
franchise to the McDonald's at this location was owned by T&T 
Management Corporation which operated this McDonald's 
restaurant, with management services being provided to T & T 
management Corporation by Johnny Tart Enterprises, Inc. under 
a Management Services Agreement. . . dated January 1, 1997. 

In light of the forecast evidence, we do not find Mr. Tart 
has abused the corporate structure, and therefore affirm the lower 
court's grant of summary judgment in favor of Mr. Tart on all 
theories of liability. 
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Conclusion 

In this opinion, we have dismissed as interlocutory all issues 
raised in defendants' cross-assignments of error in plaintiff's ap- 
peal, and those assignments of error in their own appeal. We have 
reversed the lower court's grant of summary judgment dismissing 
defendant JT Enterprises because we believe there to be an issue of 
fact concerning whether JT Enterprises is liable under principles of 
agency. We have affirmed the lower court's grant of summary judg- 
ment in favor of Mr. Tart as plaintiff has forecast no evidence to 
support any theory of individual liability on his part. 

Therefore, after thorough review of the briefs, records, tran- 
scripts, and depositions, we hereby 

Reverse in part and affirm in part. 

Judges HUDSON and LEVINSON concur. 

THOMAS W. HILL, PLAINTIFF V. GARFORD TONY HILL, JEWEL ANNE HILL, 
D. SAMUEL NEILL, BOYD B. MASSAGEE, JR., M.M. HUNT, J.P. HUNT, BARBARA 
HILL GARRISON, WILLIAM LLOYD GARRISON, ERVIN W. BAZZLE, CINCINNATI 
INSURANCE CO., AND ESTATE O F  SADIE C. HILL, DEFENDANTS 

(Filed 7 September 2004) 

1. Pleadings- Rule 11 sanctions-factual certification re- 
' quirement-sufficiency of evidence 

There was sufficient evidence to support the trial court's find- 
ing that plaintiff violated the factual certification requirement of 
Rule 11. Although plaintiff argues that the only evidence was his 
testimony, Rule 11 motions are based on the entire record of the 
case and not just the testimony and evidence presented during 
the hearing. 

2. Appeal and Error- attorney fees on appeal-not a Rule 11 
sanction 

Attorney fees and costs in defending an appeal may only be 
awarded under N.C. R. App. P. 34 by an appellate court, and not 
by the trial court under N.C.G.S. $ 1A-1, Rule 11. 
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3. Pleadings- Rule 11 sanctions-discovery costs 
Attorney fees and costs incurred during discovery as a result 

of plaintiff's complaint are a proper basis for an award of attor- 
ney fees and costs under Rule 11. N.C.G.S. 5 1A-1, Rule 26(g) 
requires an attorney or unrepresented party to sign each discov- 
ery request, response, or objection, and the signature constitutes 
a certification parallel to that required by Rule 11. 

4. Pleadings- Rule 11 sanctions-retroactive 
The trial court did not abuse its discretion by awarding Rule 

11 sanctions for discovery retroactively rather than at the time of 
the behavior. The frivolous nature of the complaint was not dis- 
cernible until after the evidence had been entered and the sum- 
mary judgment granted. 

5. Pleadings- Rule 11 sanctions-amount-basis 
The trial court did not abuse its discretion in the amount of 

Rule 11 sanctions it awarded where the court reviewed extensive 
affidavits itemizing defense expenses. Furthermore, while plain- 
tiff's unsubstantiated allegation of ex parte communication 
between defense counsel and judges may be a matter for judicial 
discipline, it has no bearing on the award of reasonable attorney 
fees as a Rule 11 sanction. 

6. Pleadings- Rule 11 sanctions-discovery 
The trial court did not abuse its discretion by awarding 

attorney fees as a Rule 11 sanction for discovery items and a let- 
ter that carried the file number of both this suit and an earlier, 
related action. 

7. Pleadings- Rule 11 sanctions-amount-motions to dis- 
miss included 

The trial court did not abuse its discretion by taxing plaintiff 
with fees and costs for defendants' motions to dismiss as a Rule 
11 sanction. Plaintiff violated Rule 11 the moment he signed the 
complaint and expenses incurred during a motion to dismiss, 
whether granted or denied, are reasonable expenses incurred due 
to plaintiff signing and filing a frivolous complaint. 

8. Appeal and Error- attorney fees on appeal-authority for 
award 

The trial court abused its discretion by awarding defendants 
the attorney fees they incurred due to plaintiff's appeal under 
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N.C.G.S. 5 6-21.5. Application of that statute is confined to the 
trial division; Rule 34 of the North Carolina Rules of Appellate 
Procedure is the only proper basis for awarding expenses, includ- 
ing attorney fees, incurred due to an appeal. 

9. Appeal and Error- preservation of issues-assignments of 
error-required 

Plaintiff did not assign error to the issue of whether a jury 
should have determined plaintiff's good faith and motives in a 
Rule 11 sanctions case, and the issue was not properly before the 
Court of Appeals. 

Appeal by plaintiff from judgment entered 15 January 2003 by 
Judge Richard L. Doughton in Henderson County Superior Court. 
Heard in the Court of Appeals 20 April 2004. 

Will iam E. Loose, for plaintiff-appellant 

Long, Parkel; Warren & Jones, PA. ,  by W Scott Jones, for 
D. Samuel  Neill, Boyd B. Massagee, Jr., M.M. Hunt ,  J.P Hunt ,  
Erv in  W Bazxle, G a ~ f o r d  Tony Hill, Jewel Anne  Hill, Barbara 
H. Ga?-risorz & William L. Garrison, defendants-appellees. 

CALABRIA, Judge. 

This appeal arises from sanctions imposed upon plaintiff on 15 
January 2003 for violation of N.C. Gen. Stat. 5 1A-1, Rule 11 (2003) 
and N.C. Gen. Stat. $ 6-21.5 (2003) in the underlying action, Hill v. 
Hill, 147 N.C. App. 313, 556 S.E.2d 355 (2001) ("Hill Z"),' a dispute 
among the heirs of Sadie Clark Hill ("Sadie Hill" or "Sadie"). We 
affirm in part, reverse in part, and remand for further proceedings 
consistent with this opinion. 

Sadie Hill was the mother of five children, including plaintiff 
Thomas W. Hill ("plaintiff") and defendants Garford Tony Hill 
("Tony Hill" or "Tony") and Barbara Hill Garrison ("Barbara 
Garrison" or "Barbara"). Sadie died in March 1997. Although Sadie's 
will divided her assets equally among her children, plaintiff was dis- 
satisfied when he reviewed a 1987 contract ("1987 contract") between 
Sadie and Tony Hill and defendant Jewel Anne Hill ("Jewel Hill" or 
"Jewel"), in which Sadie conveyed her stock in the family business, 
Appalachian Apple Packers, Inc. ("AAP"), to Tony and Jewel, making 
them the sole shareholders. 

1 This case was an unpublished opinion reported pursuant to N C K App 
P 30(e) 
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Plaintiff asked Barbara Garrison, the administratrix of the Estate 
of Sadie C. Hill ("estate"), to bring suit against Tony and Jewel for 
allegedly using undue influence and fraud in their business dealings 
with Sadie. Specifically, plaintiff argued certain real property that 
was conveyed by Sadie to AAP in 1969 should be returned to the 
estate. Barbara declined his request. Plaintiff then brought a suit 
against Tony and Jewel Hill, which alleged undue influence, fraud and 
misrepresentation of material facts in their business dealings with 
Sadie. This first suit survived dismissal when this Court held that 
plaintiff could properly bring suit on behalf of the estate as a real 
party in interest, since the administratrix of the estate had declined 
to do so. Hill v. Hill, 130 N.C. App. 484, 506 S.E.2d 299 (1998)." 

On 15 January 1999, while the above-mentioned suit proceeded, 
plaintiff filed the instant action in Henderson County Superior Court 
alleging fraud, undue influence, and misappropriation of AAP corpo- 
rate funds by Tony and Jewel Hill. Plaintiff's complaint also sought 
recovery for breach of duty against attorneys Neill and Massagee. 
Plaintiff further sought recovery for breach of duty against Barbara 
Garrison as administratrix of the estate, alleging that both Barbara 
and her husband, William L. Garrison, conspired with Tony and Jewel 
Hill to defraud Sadie Hill of her property and interest in AAP. Finally, 
the complaint sought recovery from M.M. Hunt and J.P. Hunt for 
alleged involvement in the misappropriation of AAP corporate funds 
and from Ervin W. Bazzle ("Bazzle"), appointed after Barbara 
Garrison withdrew, for alleged breach of his duty as administrator 
of the estate. 

In orders filed 21 July 2000 and 2 August 2000, the trial court 
found there were no genuine issues of material fact as to plain- 
tiff's claims and granted all defendants' motions for summary 
judgment. In Hill I, this Court affirmed the trial court's grants of 
summary judgment. 

On 15 January 2003, the trial court awarded attorney's fees 
and costs to defendants as sanctions against plaintiff under N.C. 
Gen. Stat. # 1A-1, Rule 11 and N.C. Gen. Stat. # 6-21.5. Defendants 
Neill, Massagee, Bazzle, M.M. Hunt and J.P. Hunt were awarded 
$45,822.16. Defendants Barbara and William Garrison were awarded 
$27,894.78. Defendants Tony and Jewel Hill were awarded $42,559.75. 
The sanctions imposed upon plaintiff totaled $116,276.69. This 

2. This case was an unpublished opinion reported pursuant to N.C. R. App. 
P. so(?). 
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amount included fees incurred by defendants due to plaintiff's ap- 
peal to this Court in Hill I and his subsequent petition for discre- 
tionary review to our Supreme Court, which was denied. Hill v. Hill, 
356 N.C. 612, 574 S.E.2d 680 (2002). 

I. Rule 11 Sanctions 

A. Imposition of Sanctions 

[I] Plaintiff asserts the trial court improperly imposed sanctions 
under Rule 11 against him. In pertinent part, Rule 11 provides: 

Every pleading, motion, and other paper of a party represented 
by an attorney shall be signed by at least one attorney of record. 
. . . A party who is not represented by an attorney shall sign his 
pleading, motion, or other paper. . . . The signature of an attorney 
or party constitutes a certificate by him that he has read the 
pleading, motion, or other paper; that to the best of his knowl- 
edge, information, and belief formed after reasonable inquiry it is 
well grounded in fact and is warranted by existing law or a good 
faith argument for the extension, modification, or reversal of 
existing law, and that it is not interposed for any improper pur- 
pose, such as to harass or to cause unnecessary delay or needless 
increase in the cost of litigation. 

N.C. Gen. Stat. 5 1A-1, Rule ll(a). Thus, Rule 11 requires the signer to 
certify "that the pleadings are: (1) well grounded in fact, (2) war- 
ranted by existing law, 'or a good faith argument for the extension, 
modification, or reversal of existing law,' and (3) not interposed for 
any improper purpose." Grover v. Norris, 137 N.C. App. 487,491,529 
S.E.2d 231, 233 (2000). "A breach of the certification as to any one of 
these three [requirements] is a violation of the Rule." Bryson v. 
Sullivan, 330 N.C. 644, 655, 412 S.E.2d 327, 332 (1992). This Court 
reviews de novo a 

trial court's order imposing Rule 11 sanctions . . . [and] must 
determine (1) whether the trial court's con~lusions of -law sup- 
port its judgment or determination; (2) whether the trial court's 
conclusions of law are supported by its findings of fact; and (3) 
whether the findings of fact are supported by a sufficiency of the 
evidence. 

Renner v. Hawk, 125 N.C. App. 483, 491,481 S.E.2d 370, 375 (1997). 

In the instant case, the trial court found the plaintiff violated all 
three requirements of Rule 11. After careful review of the record, we 
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find plaintiff violated the factual certification requirement, justifying 
the imposition of sanctions, and we only address his argument 
regarding this requirement. Plaintiff argues that there was insufficient 
evidence to support finding of fact 30 of the trial court's judgment and 
order, which states, "Plaintiff did not make a reasonable inquiry into 
the true and existing facts . . . allege[d] in [his] Complaint. . . . A rea- 
sonable individual with knowledge of the facts available to the 
Plaintiff. . . would not have believed [his] position was well grounded 
in the relevant facts." An appellate court, "analyzing whether a com- 
plaint meets the factual certification requirement, . . . must [deter- 
mine]: (1) whether the plaintiff undertook a reasonable inquiry into 
the facts and (2) whether the plaintiff, after reviewing the results of 
his inquiry, reasonably believed that his position was well grounded 
in fact." McClerin v. R-M Industries, Inc., 118 N.C. App. 640, 644, 456 
S.E.2d 352, 355 (1995). 

Upon review of the record, we find plaintiff failed to undertake a 
reasonable inquiry, which would have revealed "his position was [not] 
well grounded in fact." Id. An attorney representing the estate made 
an independent investigation of plaintiff's claims and "concluded that 
there was insufficient evidence to establish a factual basis to prove 
any claims of fraud or undue influence upon Sadie Hill." If plaintiff 
had similarly inquired into the facts, he would have found ample evi- 
dence showing Sadie Hill to have been competent and fully involved 
in managing both her business and personal affairs throughout the 
1980's and until her death in 1997. Most significantly, the evidence 
shows that Sadie Hill retained both independent legal and tax coun- 
sel for the purpose of drafting and reviewing the 1987 contract. 
Accordingly, the trial court's finding was supported by a sufficiency 
of the evidence. 

Plaintiff also argues that the only evidence at the Rule 11 hearing 
concerning his inquiry into the factual basis of his claim was his own 
testimony, which supported the proposition that he made a reason- 
able inquiry and reasonably believed his position to be well grounded 
in fact. Plaintiff fails to recognize that defendants' Rule 11 motions 
were explicitly based on the record of the case. Thus, the entire 
record was before the court at the Rule 11 hearing, not merely the 
testimony and evidence presented during the hearing. 

B. Appropriateness of Amount 

Plaintiff next asserts the trial court abused its discretion in the 
amount of sanctions awarded under Rule l l(a) .  We disagree, except 



I N  THE COURT O F  APPEALS 69 

HILL v. HILL 

[I66 N.C. App. 63 (2004)l 

to the extent the trial court awarded attorney's fees and costs 
incurred by defendants due to plaintiff's appeal to this Court in Hill I 
and subsequent petition to our Supreme Court. 

If the trial court concludes that 

a pleading, motion, or other paper is signed in violation of [Rule 
111, the court, upon motion or upon its own initiative, shall 
impose upon the person who signed it, a represented party, or 
both, an appropriate sanction, which may include an order to pay 
to the other party or parties the amount of the reasonable 
expenses incurred because of the filing of the pleading, motion, 
or other paper, including a reasonable attorney's fee. 

N.C. Gen. Stat. 5 1A-1, Rule l l(a) .  As with any statutorily authorized 
award of attorney's fees, we review the trial court's award of attor- 
ney's fees under Rule 11 using an abuse of discretion standard. 
Martin Architectural Prods., Inc. v. Meridian Constr. Co., 155 N.C. 
App. 176, 182, 574 S.E.2d 189, 193 (2002). The abuse of discretion 
standard "is intended to give great leeway to the trial court and a 
clear abuse of discretion must be shown." Central Carolina Nissan, 
Inc. v. Sturgis, 98 N.C. App. 253, 264, 390 S.E.2d 730, 737 (1990). 
Nevertheless, "it is fundamental to the administration of justice that a 
trial court not rely on irrelevant or improper matters in deciding 
issues entrusted to its discretion." Id. 

[2] Plaintiff first argues that the trial court abused its discretion 
under Rule 11 by awarding attorney's fees and costs incurred by 
defendants in defending plaintiff's Hill I appeal and petition. Plaintiff 
contends N.C. R. App. P. 34 is the only proper basis for sanctioning 
appellants by awarding attorney's fees and costs to appellees. In per- 
tinent part, N.C. R. App. P. 34 provides: 

(a) court of the appellate division may, on its own initiative or 
motion of a party, impose a sanction against a party or attorney 
or both when the court determines that an appeal or any pro- 
ceeding in an appeal was frivolous because of one or more of 
the following: 

(1) the appeal was not well grounded in fact and warranted by 
existing law or a good faith argument for the extension, modifi- 
cation, or reversal of existing law; 
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(2) the appeal was taken or continued for an improper purpose, 
such as to harass or to cause unnecessary delay or needless 
increase in the cost of litigation; 

(b) A court of the appellate division may impose one or more of 
the following sanctions: 

(2) monetary damages including, but not limited to, 

a. single or double costs, 

c. reasonable expenses, including reasonable attorney fees, 
incurred because of the frivolous appeal or proceeding; 

(3) any other sanction deemed just and proper. 

(c) A court of the appellate division may remand the case to the 
trial division for a hearing to determine one or more of the sanc- 
tions under (b)(2) or (b)(3) of this rule. 

Our courts have not directly addressed whether trial courts have 
discretion, under Rule 11, to award attorney's fees and costs incurred 
after filing of a notice of appeal and due directly to the appeal. See 
Griffin v. Sweet, 136 N.C. App. 762, 525 S.E.2d 504 (2000) (mention- 
ing this issue but not addressing it due to reversal on other grounds). 
Accordingly, we look to decisions under the Federal Rules of Civil 
Procedure for guidance. See Turner v. Duke University, 325 N.C. 152, 
164, 381 S.E.2d 706, 713 (1989) (stating that "[d]ecisions under the 
federal rules are . . . pertinent for guidance and enlightenment in 
developing the philosophy of the North Carolina rules"). 

In Cooter & Gel1 v. Hartmarx Corp., 496 U.S. 384, 110 L. Ed. 2d 
359 (1990), the U.S. Supreme Court addressed the issue of whether 
a district court had discretion to award attorney's fees, which de- 
fendants incurred due to plaintiff's appeal of a Rule 11 sanction. 
The U.S. Supreme Court decided the district court did not have dis- 
cretion. The Court interpreted Fed. R. Civ. P. 11 in relation to Fed. R. 
Civ. P. 1 and Fed. R. App. P. 38 and reasoned that "Rule 11 does 
not apply to appellate proceedings." Id. at 406, 110 L. Ed. 2d at 382. 
The counterpart North Carolina rules, N.C. Gen. Stat. # 1A-1, Rules 
1 and 11 and N.C. R. App. P. 34, closely track the above-mentioned 
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federal rules. Thus, we find the U.S. Supreme Court's analysis 
sound with regard to the relationship between our Rule 11 and N.C. 
R. App. P. 34. 

In applying the U.S. Supreme Court's analysis to our rules, we 
note that Rule 11 must be interpreted with reference to N.C. Gen. 
Stat. # 1A-1, Rule 1, see id., which states the North Carolina Rules of 
Civil Procedure only "govern the procedure in the superior and dis- 
trict courts of the State of North Carolina. . . ." Whereas, the North 
Carolina Rules of Appellate Procedure "govern procedure in all 
appeals from the trial courts of the trial division to the courts of the 
appellate division. . . ." N.C. R. App. P. 1. 

In this light, "extending the scope of [Rule 111 to cover any 
expenses, including fees on appeal, incurred 'because of the 
filing[,]' " Cooter & Gell, 496 U.S. at 406, 110 L. Ed. 2d at 382, would 
grant to trial courts discretion under Rule 11 to award attorney's fees 
and costs incurred due to an appeal "when the appeal would not be 
sanctioned under the appellate rules." Id. at 407, 110 L. Ed. 2d at 383. 
"Rule 11 is more sensibly understood as permitting an award only of 
those expenses directly caused by the filing, logically, those at the 
trial level." Id. at 406, 110 L. Ed. 2d at 382. The authority to sanction 
frivolous appeals by shifting "expenses incurred on appeal . . . onto 
appellants" is exclusively granted to the appellate courts under N.C. 
R. App. P. 34. Id. Cf. Four Seasons Homeowners Assoc., Inc. u. 
Sellers, 72 N.C. App. 189, 323 S.E.2d 735 (1984) (reversing a trial 
court award of $4,480 for attorney's fees incurred by plaintiff due to 
defendants' appeal to this Court); N.C. Gen. Stat. 5 1-294 (2003) (stay- 
ing "all further proceedings in the court below . . . [except those] 
upon any other matter included in the action and not affected by the 
judgment appealed from"). 

This limit on Rule 11's scope also "accords with the policy of not 
discouraging n~eritorious appeals." Cooter & Gell, 496 US. at 408, 110 
L. Ed. 2d at 383. If trial courts had discretion to routinely compel 
appellants "to shoulder the appellees' attorney's fees, valid challenges 
to [trial] court decisions would be discouraged." Id. Accordingly, 
attorney's fees and costs incurred in defending an appeal may only be 
awarded under N.C. R. App. P. 34 by an appellate court. Thus, in the 
instant case, the trial court abused its discretion under Rule 11 by 
improperly awarding to defendants attorney's fees and costs incurred 
after plaintiff's filing of notice of appeal and due directly to his appeal 
to this Court and petition to our Supreme Court. 



72 I N  THE COURT O F  APPEALS 

HILL v. HILL 

[I66 N.C. .4pp. 63 (2004)] 

[3] Plaintiff also argues the trial court abused its discretion by 
awarding, under Rule 11, attorney's fees and costs incurred during 
discovery proceedings because N.C. Gen. Stat. fi 1A-1, Rule 26(g) is 
the only proper basis upon which to award such expenses. "N.C.G.S. 
# 1A-1, Rule 26(g) requires an attorney or unrepresented party to sign 
each discovery request, response, or objection. Such signature con- 
stitutes a certification parallel to that required by Rule 11." Brooks v. 
Giesey, 334 N.C. 303, 317, 432 S.E.2d 339, 347 (1993) (emphasis 
added). The document at issue is plaintiff's complaint, a pleading, 
which is covered under Rule 11, not a "discovery request, response, 
or objection." Id.; N.C. Gen. Stat. # 1A-1, Rule l l(a) .  Attorney's fees 
and costs incurred during discovery as a result of plaintiff's com- 
plaint are a proper basis for an award of attorney's fees and costs 
under Rule 11. 

[4] Plaintiff next argues the trial court abused its discretion by 
retroactively levying sanctions for discovery rather than sanctioning 
at the time of the behavior. In support, plaintiff directs us to Pleasant 
Valley Promenade v. Lechmew, Inc., 120 N.C. App. 650,464 S.E.2d 47 
(1995), and quotes portions of Matter of Yagman, 796 F.2d 1165 (9th 
Cir. 1986). Pleasant Valley P?.omenade, however, stands for the 
proposition that "the denial of a motion for summary judgment is not 
an automatic bar to imposition of Rule 11 sanctions." Pleasant Valley 
Promenade, 120 N.C. App. at 659, 464 S.E.2d at 55. Further, the por- 
tion of Matte? of Yagman quoted by plaintiff is not the portion quoted 
in Pleasant Vcrll~y Promenade. Moreover, the Matter of Yagman quo- 
tation relied upon by this Court in Pleasant Valley Promenade is 
counter to plaintiff's argument: 

As noted by the United States Court of Appeals for the Ninth 
Circuit in Matter of Yagman: 

In some situations, liability under proper sanctioning author- 
ity will not be immediately apparent or may not be precisely 
and accurately discernible until a later time. For example, 
findings under Rule 11 occasionally cannot be made until 
after the evidentiary portion of the trial. A claim mav auuear 
to raise legitimate and genuine issues before trial, even in the 
face of summarv iudgment challenges. but will be unmasked 
as not well-founded in fact after the claimant has uresented 
his evidence. 

Matter of Yagman, 796 F.2d 1165, 1183 (9th Cir. 1986), cert. 
denied, Real v. Yagman, 484 U.S. 963, 98 L. Ed. 2d 390 (1987) 
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(emphasis added). We agree with the reasoning of the Court in 
Matter of Yagman. 

Id .  at 660, 464 S.E.2d at 55-56. In the instant case, the trial court 
likely could not have known to sanction plaintiff during discovery 
because the frivolous nature of his complaint was not discernible 
until after evidence had been entered and summary judgment for 
defendants ordered. 

[5] Plaintiff further argues the trial court failed to scrutinize defense 
counsels' expense affidavits and abused its discretion by entering a 
"round-figure, lump-sum" award. Plaintiff again relies on Matter of 
Yagman for his contention. In that case, the district court imposed 
sanctions in the amount of $250,000.00. Matter of Yagman, 796 F.2d 
at 1182. The United States Court of Appeals for the Ninth Circuit 
reversed the order, finding, inter alia, that the district court made 
"no attempt to itemize or quantify the sanctions." Id .  at 1185. In con- 
trast, the trial court, in the instant case, reviewed the extensive affi- 
davits itemizing defense counsel expenses and, on this basis, ordered 
plaintiff to pay defendants' attorney's fees and costs in the total 
amount of $1 16,276.69. 

Plaintiff also argues, based on unsubstantiated allegations of ex 
parte communications, that the trial court abused its discretion by 
awarding attorney's fees for defense counsels' time spent in those 
alleged ex parte discussions with the assigned trial judges. The only 
authority plaintiff cites for this proposition is N.C. Code of Judicial 
Conduct, Canon 3.A(4) (2004), which prohibits ex parte discussions 
between judges and parties. An alleged violation of the Code of 
Judicial Conduct may be a proper basis for pursuing disciplinary pro- 
ceedings against a judge pursuant to "Article 30 of Chapter 7A of the 
General Statutes of North Carolina." N.C. Code of Judicial Conduct, 
Preamble (2004). However, unsubstantiated allegations of ex parte 
communications do not bear on the award of reasonable attorney's 
fees as a sanction under Rule 11. 

[6] Plaintiff next argues the trial court abused its discretion by 
awarding attorney's fees and costs for discovery items that carried 
both the file number of his first suit, 97 CVS 725, and that of 
the instant case, 99 CVS 67. In support of this contention, plaintiff 
directs us to depositions carrying both file numbers in their caption 
and a letter sent by defense counsel. A deposition taken for both 
cases clearly was needed for each case and would have been taken 
for either one. The letter referenced by plaintiff did not deal with 
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depositions but merely asked for a response to discovery requests 
in both cases. 

[7] Plaintiff's final argument is that the trial court abused its discre- 
tion by awarding fees and costs for defendants' 12(b)(6) motions, 
which were denied. Plaintiff, however, violated Rule 11 at the 
moment he signed the complaint. See Bryson,  330 N.C. at 657, 412 
S.E.2d at 334 (stating that "[tlhe text of [Rule 111 requires that 
whether the document complies with . . . the Rule is determined as 
of the time it was signed"). Accordingly, expenses incurred during a 
motion to dismiss, whether granted or denied, are reasonable 
expenses incurred due to plaintiff signing and filing the frivolous 
complaint. 

11. 6-21.5 Sanctions 

[8] Since the trial court properly awarded attorney's fees and costs 
under Rule 11, with the exception of those incurred due to plaintiff's 
prior appeal to this Court and petition to our Supreme Court, we need 
only address whether the trial court, under N.C. Gen. Stat. 5 6-21.5, 
had discretion to award attorney's fees incurred by defendants due to 
plaintiff's appeal and petition. Under N.C. Gen. Stat. 5 6-21.5, 

[i]n any civil action or special proceeding the court, upon motion 
of the prevailing party, may award a reasonable attorney's fee to 
the prevailing party if the court finds that there was a complete 
absence of a justiciable issue of either law or fact raised by the 
losing party in any pleading. The fi l ing o f a  general denial or the 
granting of a n y  prel iminary mot ion . . . is not in itself a suffi- 
cient reason for the court to award attorney's fees, but m a y  be 
evidence to support the court's decision to m a k e  such a n  award. 
A party who advances a claim or defense supported by a good 
faith argument for an extension, modification, or reversal of law 
may not be required under this section to pay attorney's fees. The 
court shall m a k e  f indings of fact and conclusio?zs of law to sup- 
port i t s  award of attorney's fees under  this  section. 

(Emphasis added). 

The emphasized portions of N.C. Gen. Stat. # 6-21.5 clearly indi- 
cate that its application is confined to the trial division. See Frye Reg'l 
Med. Ctr. v. Hunt ,  350 N.C.  39, 45, 510 S.E.2d 159, 163 (1999) (stating 
that "[wlhere the language of a statute is clear, the courts must give 
the statute its plain meaning"); Winston-Salem Wrecker Ass'n v. 
Barker, 148 N.C. App. 114, 121, 557 S.E.2d 614, 619 (2001) (observing 
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that "[blecause statutes awarding an attorney's fee to the prevailing 
party are in derogation of the common law, N.C.G.S. 3 6-21.5 must be 
strictly construed"). Thus, similar to Rule 11, N.C. Gen. Stat. $ 6-21.5 
is most "sensibly understood as permitting an award only of [attor- 
ney's fees] directly caused by the filing, logically, those at the trial 
level." Cooter & Gell, 496 U.S. at 406, 110 L. Ed. 2d at 382. This inter- 
pretation also "accords with the policy of not discouraging meritori- 
ous appeals." Id. at 408, 110 L. Ed. 2d at 383. Accordingly, N.C. R. App. 
P. 34 is the only proper basis for awarding expenses, including attor- 
ney's fees, incurred due to an appeal, and the trial court abused its 
discretion under N.C. Gen. Stat. ji 6-21.5. 

111. Jury Trial 

[9] Plaintiff asserts that, in the Rule 11 hearing, the trial court vio- 
lated his rights under the Seventh Amendment of the U.S. 
Constitution and Article I, Section 25 of the N.C. Constitution by not 
granting his motion to have a jury determine his good faith and 
motives. Plaintiff, however, failed to assign this issue as error. "[Tlhe 
scope of review on appeal is limited to those issues presented by 
assignment of error in the record on appeal." K o u f m a n  v. Koufman, 
330 N.C. 93, 98, 408 S.E.2d 729, 731 (1991); N.C. R. App. P. 10(a). 
Accordingly, this issue is not properly before us, and we decline to 
address it. 

For the foregoing reasons, we affirm, in part, the trial court's 
order of sanctions under N.C. Gen. Stat. # 1A-1, Rule 11. We reverse, 
in part, the trial court's order of sanctions, having determined the trial 
court abused its discretion under Rule 11 and N.C. Gen. Stat. 6-21.5 
in awarding attorney's fees and costs incurred by defendants due to 
plaintiff's appeal to this Court and petition to our Supreme Court. The 
trial court's decision is remanded for further findings of fact, sepa- 
rating the attorney's fees and costs incurred by defendants at the trial 
level from those incurred after plaintiff's filing of notice of appeal and 
directly stemming from defendants' defense of plaintiff's appeal and 
petition. We instruct the trial court, after making these findings, to 
issue an order under Rule 11 awarding only those fees and costs 
incurred at the trial level. 

Affirmed in part, reversed in part, and remanded. 

Judges WYNN and STEELMAN concur. 
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STATE OF NORTH CAROLINA v. JOHN MARVIN TRENT 

No. COA03-1019 

(Filed 7 September 2004) 

Criminal Law; Searches and Seizures- motion to suppress- 
order entered out of term and out of session 

The trial court erred in a robbery with a dangerous weapon 
case by denying defendant's motion to suppress seized evidence 
where the order was entered out of term and out of session, and 
defendant is entitled to a new trial, because: (1) an order of a 
superior court in a criminal case must be entered during the term, 
during the session, in the county, and in the judicial district where 
the hearing was held, and an order entered in violation of these 
requirements is null and void and without legal effect absent con- 
sent of the parties; (2) in the instant case, the trial court did not 
make a ruling on the motion in court during the tern1 and the 
State admitted that the court entered the order after the term had 
expired; (3) even though the evidence of guilt was overwhelming, 
the question of prejudice to defendant is never reached when the 
order denying the motion to suppress was null and void and of no 
legal effect; and (4) even though defendant did not raise this issue 
at trial, jurisdictional questions which relate to the power and 
authority of the court to act in a given situation may be raised at 
any time. 

Judge LEVINSON dissenting. 

Appeal by defendant from judgment entered 28 August 2002 by 
Judge W. Osmond Smith, 111, in Caswell County Superior Court. Heard 
in the Court of Appeals 29 April 2004. 

Attorney General R o y  Cooper, by  Assistant Attorney General 
John G. Barnwell, for  the State. 

Everett & Hite, L.L.P., by Kimberly A. Swank ,  for defendant 
appellant. 

McCULLOUGH, Judge. 

Defendant John Marvin Trent was charged with robbery with a 
dangerous weapon. The State's evidence tended to show that Sayed 
Rawi operated a convenience store located across from the Casville 
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Volunteer Fire Department in Caswell County. He knew defendant 
and Steven Brown (Brown) because the men were regular customers. 
On 8 May 2001, the two men entered the convenience store at about 
10:OO p.m. Defendant had a handgun, and Brown had a shotgun. Both 
men demanded money. Rawi complied with this request and gave the 
men some money. However, shortly thereafter, Brown took the barrel 
of his shotgun and hit Rawi in the head. At the time, defendant and 
Brown were wearing masks. However, the masks were too large for 
the suspects' faces, and Rawi could "see everything." 

After defendant and Brown left, Rawi called 911. Deputy John 
Loftus reached the convenience store about five minutes after learn- 
ing about the robbery. At that time, Rawi told Deputy Loftus that 
defendant and Brown were the perpetrators. Deputy Loftus then 
received a call indicating that law enforcement officers stopped the 
suspects. Deputy Loftus escorted Rawi to the stopped vehicle, and 
Rawi identified the suspects without hesitation. 

Defendant received and waived his Miranda warnings. Initially, 
defendant denied any involvement in the robbery. Deputy Loftus 
noticed a ski mask with a white surgical mask attached over the 
mouth sitting in plain view in the back of the vehicle. Deputy Loftus 
also searched the vehicle and found $171.00 in cash. 

Defendant's mother, Jean Trent, arrived at the scene. She took 
Deputy Eugene Riddick to her home where Deputy Riddick seized a 
shotgun and a pistol. He found the shotgun in defendant's closet and 
the pistol under defendant's mattress. Jean Trent also stated that she 
was "tired of covering up for John with guns at the house." 

Officer Robert Pearson of the North Carolina Highway Patrol was 
in his vehicle when he received a "BOLO" (be on the lookout) for sus- 
pects in a convenience store robbery. Officer Pearson stopped at the 
store and learned that the two suspects, a black male and a white 
male, had fled on foot. After getting into his car and driving onto 
Ashland Road, Officer Pearson saw a car slow down and stop beside 
his patrol car. Officer Pearson thought that the occupants had infor- 
mation, but he became suspicious after the car began to move away. 
Officer Pearson followed the vehicle and the driver stopped near the 
shoulder of the road. 

As Officer Pearson stopped his car, Deputy Riddick arrived. 
Officer Pearson approached the black male driver, while Deputy 
Riddick approached the white male passenger. Officer Pearson 
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noticed that the driver was sweating, even though it was not hot 
that evening. He believed that the driver must have been engaged 
in some kind of physical activity because the driver was sweating 
so profusely. 

Defendant offered evidence including testimony from his father, 
Clyde Trent. Clyde Trent testified that the pistol was his. He also indi- 
cated that the gun was jammed, and often a shell would not go into 
the chamber. 

Danielle Kirby testified that she is Steven Brown's girlfriend. She 
owned the vehicle that Brown was driving on 8 May 2001. Kirby testi- 
fied that she worked at a restaurant and that Brown was going to pick 
her up when her shift ended. Kirby testified that she kept her tip 
money in the vehicle's glove compartment until Brown decided to 
hide it in a tissue box. Finally, Kirby mentioned that on '8 May 2001, 
the amount would have been almost $200.00, but she was not sure 
about the exact amount. On 28 August 2002, the jury found defendant 
guilty as charged. Defendant appeals. 

On appeal, defendant argues that the trial court erred by deny- 
ing defendant's motion to suppress where the order was entered out 
of term and out of session. We agree and conclude that defendant is 
entitled to a new trial. 

"[Aln order of the superior court, in a criminal case, must be 
entered during the term, during the session, in the county and in the 
judicial district where the hearing was held." State v. Boone, 310 N.C. 
284,287,311 S.E.2d 552, 555 (1984). Absent consent of the parties, an 
order entered in violation of these requirements is null and void and 
without legal effect. Id .  

Our Supreme Court has considered this issue previously and has 
reached different conclusions based on the circumstances of each 
case. Defendant claims that he is entitled to a new trial based on the 
Court's decision in Boone, while the State contends that State v. 
Homer, 310 N.C. 274, 311 S.E.2d 281 (1984) is controlling. 

We believe that the decision in State v. Palmer, 334 N.C. 104, 431 
S.E.2d 172 (1993) clarifies the difference between Boone and Horner. 
As interpreted by the Palmer Court, Boone stands for the proposition 
that an order is a nullity if "the judge d[oes] not make a ruling on the 
motion i n  court during the temn, but sign[s] the order after the term 
ha[s] expired." Id.  at 108, 431 S.E.2d at 174 (emphasis added). In con- 
trast, the trial judge in Homer made a ruling on the motion "in open 



I N  THE COURT OF APPEALS 79 

STATE v. TRENT 

[I66 N.C. App. 76 (2004)l 

court during the term[] at which the motion[] [was] heard." Id. Thus, 
the fact that the written order was filed after the term concluded did 
not invalidate it. Id. at 108-09, 431 S.E.2d at 174. 

In the present case, the motion to suppress hearing commenced 
on 11 October 2001. The hearing was continued and resumed on 17 
January 2002. On that date, the trial judge stated: "Rather than rule on 
this right now, I'm going to review the evidence presented in greater 
detail, consider the authority argued and submitted by the parties and 
give you a ruling subsequently." At the end of his remarks, the judge 
stated, "I will try to get you a ruling as soon as I reasonably can after 
giving it thorough consideration." Thus, at that stage of the litigation, 
there was no ruling in open court during the Spring 2002 Term. 

The judge held no further proceedings until 26 August 2002. This 
was seven months after the prior hearing. More importantly, it 
occurred during a new term which began in the Fall of 2002. See State 
v. Smith, 138 N.C. App. 605, 607-08, 532 S.E.2d 235, 237 (2000) 
(explaining that " 'term' in this jurisdiction generally refers to the typ- 
ical six-month assignment of superior court judges to a judicial dis- 
trict, while 'session' designates the typical one-week assignment to a 
particular location during the term"), disc. review improvidently 
allowed, 353 N.C. 355, 543 S.E.2d 477 (2001). It was at this 26 August 
2002 hearing that the court first announced, on the record and in 
open court, that defendant's motion to suppress was denied. Further, 
the State acknowledges that the written order was not filed until 21 
August 2003 which was "out of session and term as those categories 
are traditionally defined." 

Based on the principles set forth in Boone and Homer, we must 
conclude that this order was a nullity. As was the case in Boone, the 
judge in the present case did not make a ruling on the motion in court 
during the term. Furthermore, the State admits that the court 
entered the order after the term had expired.l While we do not intend 
to emphasize form over substance, the circumstances of this case and 
the prior decisions of our appellate courts compel the result we reach 
today. The proper remedy is to grant defendant a new trial. Boone, 
310 N.C. at 295, 311 S.E.2d at 559. 

1. Although the judge stated that he informed the parties of his decision before 
announcing it on 26 August 2002, nothing in the record indicates that this was done in 
open court or during the Spring 2002 Term. As we have indicated, for the order to be 
valid, the ruling must be made in open court during the term in which the motion was 
heard. Palmer, 334 N.C. at 108, 331 S.E.2d at 174. 
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The dissent suggests that the overwhelming evidence of defend- 
ant's guilt should require this Court to assess the record for prejudice 
before we order a new trial. In Boone, defendant was arrested after 
the police stopped his vehicle and discovered over 10 pounds of mar- 
ijuana in the trunk. Id. at 285-86, 311 S.E.2d at 554. Even though the 
evidence of guilt was likewise overwhelming, our Supreme Court 
stated that the order denying the motion to suppress "being null and 
void and of no legal effect. . . the question of prejudice to the defend- 
ant is never reached." Id.  at 289, 311 S.E.2d at 556. Since our Supreme 
Court has previously determined that a new trial should be awarded 
without looking to determine prejudice, we have no authority to set 
out a different analysis today. 

Finally, the State argues that defendant may not make this objec- 
tion on appeal because he failed to raise it at trial. However, our 
Supreme Court expressly rejected this position in Boone and noted 
that "lj]urisdictional questions which relate to the power and author- 
ity of the court to act in a given situation may be raised at any time." 
Id. at 288, 311 S.E.2d at 556. 

For the reasons mentioned herein. defendant is entitled to a 

New trial. 

Judge HUDSON concurs. 

Judge LEVINSON dissents. 

LEVINSON, Judge, dissenting. 

The majority holds that, because the trial court's order denying 
the motion to suppress is a nullity, defendant is entitled to a new trial. 
I agree that, on the record before us, the order appears to be a nullity. 
I do not agree, however, that the outcome of defendant's trial was 
prejudiced by the trial court's technical error in failing to enter an 
order at the right time and in the right place. Rather, it is my view that 
defendant received a fair trial, free of prejudicial error. 

Defendant made two pre-trial motions to suppress evidence. One 
motion sought to have the trial court suppress any identification evi- 
dence provided by the victim, Sayed Rawi, on the ground that the evi- 
dence was the product of an impermissibly suggestive show-up pro- 
cedure. The other motion sought to have the trial court suppress the 
statement defendant made to police officers after his arrest, along 
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with any evidence obtained as a result of defendant's ~ t a t e m e n t . ~  A 
superior court judge conducted a hearing and heard evidence on 
these motions to suppress. 

At a later time, the motions were denied by the same superior 
court judge who conducted the hearing. Prior to the empaneling of 
the jury, the judge made the following statement in open court: 

[Tlhe defendant and co-defendant in this case . . . previously 
made prior motions to suppress evidence related to identification 
procedures and evidence related to a search, and the Court con- 
ducted the hearing pretrial and has ~reviouslv notified counsel 

that. Those motions . . . were ~ u t  on the record at an earlier time, 
and the Court will put that in the Court's written order with find- 
ings of fact and conclusions of law. 

(emphasis supplied). This statement by the trial judge raises a ques- 
tion as to whether the ruling on the motions was made in term and in 
session. Affording the trial court an opportunity to clarify this state- 
ment on remand would, at a minimum, be preferable to a wholesale 
reversal of this con~ic t ion .~  

According to the majority, the dispositive issue is merely whether 
the trial judge failed to enter an order in term and in session; the 
effect that the impotent order has on defendant's ability to have a fair 
trial goes unconsidered. Of course, it is true that prejudice to the 
defendant is not a consideration when deciding whether an order is a 
nullity. See State v. Boone, 310 N.C. 284, 288-98, 311 S.E.2d 552, 556 
(1984). It makes little sense, however, to reverse the conviction at 
issue because an order entered in the case is void without regard to 
whether the outcome of defendant's trial was prejudiced. The North 
Carolina Supreme Court decisions cited by the majority do not 
require a reversal in this case on such technical grounds, and this 
Court has held that the dispositive issue in such a situation is whether 
the trial court's technical error prejudices the defendant: 

Unless an oral ruling is made in open court, State v. Homer, 310 
N.C. 274, 279, 311 S.E.2d 281, 285 (1984), an order substantially 

2. Defendant's written motion to suppress did not specify what evidence was 
alleged to have been obtained as a result of defendant having made the statement. 

3. It bears mentioning that the trial court's apparent error amounts to a failure 
to follow a statutory requirement that does not, in and of itself, implicate constitu- 
tional concerns. 
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affecting the rights of parties to a cause pending in the superior 
court at a term must be made in the county and at the term when 
and where the question is presented, and, except by agreement of 
the parties, may not be entered otherwise. State v. Boone, 310 
N.C. 284, 287, 311 S.E. 2d 552, 555 (1984). An order entered con- 
trary to this rule is a nullity, id. at 286, 311 S.E.2d at 555, and 
entering an order nunc pro tune does not change this result. 
Thompson v. Gennett, 255 N.C. 574, 122 S.E.2d 205 (1961). 
However. while preiudice to the defendant is not a factor affect- 
ing the nullitv of the order, State v. Boone, 310 N.C. at 288, 311 
S.E. 2d at 556, it is a factor determinative of defendant's right to 
a new trial. See State v. Partin, 48 N.C. App. 274, 283, 269 S.E.2d 
250,255, disc review denied and appeal dismissed, 301 N.C. 404, 
273 S.E.2d 449 (1980)[.] 

State v. Mandina, 91 N.C. App. 686, 693, 373 S.E.2d 155, 160 (1988) 
(emphasis supplied) (upholding an untimely entered denial of motion 
to change venue). 

The majority reads State v. Boone as establishing a broad rule 
that any time an order denying a motion to suppress is entered out 
of term and out of session and a new hearing on the motion is not 
held, any conviction resulting from defendant's trial must automati- 
cally be reversed. Read closely and in context, Boone does not 
require a reversal in the case at hand. 

In Boone, the defendant was convicted and imprisoned for felo- 
nious possession of more than one ounce of marijuana. Boone, 310 
N.C. at 285, 311 S.E.2d at 553. The basis of this conviction was ten 
pounds of marijuana seized from the trunk of the defendant's car. Id. 
at 286, 311 S.E.2d at 554. Defendant made a pre-trial motion to sup- 
press, which was denied by a Judge Peele out of term and out of ses- 
sion. Id. at 288, 311 S.E.2d at 555. At defendant's trial, which was held 
before a different judge, Judge Strickland, defendant argued that the 
denial of his motion was a nullity and renewed his motion to sup- 
press; this motion was denied without a hearing. Id. at 286,311 S.E.2d 
at 554. Significantly, the defendant in Boone never received a valid 
ruling on his motion to suppress by a judge who had actually heard 
the evidence pertaining to that motion. Logically, the Supreme Court 
required a new trial. 

In so doing, the Supreme Court rejected the State's argument that 
an order is not a nullity unless it is entered out of term and out of ses- 
sion and the defendant suffers prejudice. Id. at 288-89, 311 S.E.2d at 
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556. Specifically, the Court held that if an order is entered out of term 
and out of session, the order is a nullity, and prejudice is not a con- 
sideration in determining the threshold question of whether the order 
itself is void: "[Tlhe critical decision, the ruling of the court . . . was 
not made . . . until after the session had ended. That Order being null 
and void and of no legal effect . . . the question of prejudice to the 
defendant is never reached." Id. In my view, the proper reading of this 
language is that prejudice is not necessary for an order to be null. 
However, this language does not negate the well established, elemen- 
tary rule that "legal error does not entitle a defendant to a new trial 
unless it is prejudicial." State v. Sanders, 303 N.C. 608, 617, 281 S.E.2d 
7, 12 (1981); see also State v. Williams, 1 N.C. App. 127, 132, 160 
S.E.2d 121, 125 ("A new trial will not be granted for mere technical 
error which could not have affected the result, but only for error 
which is prejudicial, amounting to the denial of a substantial right."), 
aff'd, 274 N.C. 328, 163 S.E.2d 353 (1968). 

The record is bereft of any indication that defendant was preju- 
diced by the trial court's failure to deny the motion to suppress in the 
same term and session in which it was made. Indeed, even if a ruling 
was not made in term and in session as is required, a ruling was made, 
at the very latest, before defendant's trial began by the same judge 
who had conducted the hearing on the motions to suppress. 
Defendant makes no argument that the failure of the trial court to 
enter a timely order prejudiced his ability to prepare a defense. Under 
the majority's rationale, the trial judge was apparently required to for- 
get that he had already heard evidence and arguments on the motion 
and begin anew. I do not read Boone as requiring such a result. 

In my view, the appropriate course of action for this Court is to 
view the case as if no order was entered at all and, in that posture, 
determine whether the trial court committed prejudicial error in 
admitting the challenged evidence. Our review is governed by the fol- 
lowing well established principle: 

when there is no material conflict in the evidence presented at a 
motion to suppress evidence, the trial judge may admit the chal- 
lenged evidence without specific findings of fact, although find- 
ings of fact are preferred. In that event, the necessary findings are 
implied from the admission of the challenged evidence. 

State v. Norman, 100 N.C. App. 660, 663, 397 S.E.2d 647, 649 (1990) 
(internal citations and quotation marks omitted). There was no ma- 
terial conflict in the testimony presented at the hearing concerning 
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the identification of defendant, and this identification evidence was 
properly admitted.4 There was a material conflict in the testimony 
with respect to defendant's statement; however, any error in admit- 
ting the statement and the resulting evidence was harmless. 

Identification Evidence 

"Identification evidence must be suppressed on due process 
grounds where the facts show that the pretrial identification proce- 
dure was so suggestive as to create a very substantial likelihood of 
irreparable misidentification." State v. Wilson, 313 N.C. 516, 528-29, 
330 S.E.2d 450, 459 (1985). "[A] suggestive identification procedure 
has to be unreliable under a totality of the circumstanceS ig order to 
be inadmissible." State v. Breeze, 130 N.C. App. 344, 350, 503 S.E.2d 
141, 146 (1998). 

The factors to be examined to determine the likelihood of 
irreparable misidentification include: (1) the opportunity of the 
witness to view the individual at the time of the event; (2) the wit- 
ness's degree of attention; (3) the accuracy of the witness's prior 
description of the individual; (4) the level of certainty demon- 
strated by the witness at the confrontation; and (5) the length of 
time between the event and the confrontation. 

Wilson, 313 N.C. at 529, 330 S.E.2d at 460. 

In the instant case, the victim of the robbery, Sayed Rawi, was 
familiar with the defendant prior to the robbery because defendant 
frequented Rawi's convenience store. Rawi was able to see defend- 
ant's face through the mask that defendant was wearing on the night 
of the robbery. During a previous conversation, defendant had shown 
Rawi his tongue piercing, and Rawi noticed this tongue piercing on 
the night of robbery. When police arrived at the scene of the crime, 
Rawi immediately indicated that defendant was one of the men who 
had robbed him and even provided the police with defendant's name. 
Once the car being driven by two suspects had been stopped, an offi- 
cer accompanied Rawi to the place where the suspects were being 

4. In the instant case, defendant has not argued, or even suggested, that he 
intended or was able to offer any additional evidence bearing on his motions to sup- 
press if a new hearing on the motions was held by the trial court. As such, this Court 
may reblew the record and determine whether the challenged elldence was properly 
admitted. I withhold comment on the effect of a defendant's ability to offer additional 
or different evidence at a nevi hearing on a motion to suppress evidence where the rul- 
ing denying the motion is null. 
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detained, and Rawi identified defendant from several feet away with 
no hesitation. On these uncontoverted facts, the victim's ability to 
positively identify defendant as the perpetrator of the crime cannot 
be attributed to his viewing of defendant in custody. Thus, the trial 
court properly admitted the identification evidence offered by Rawi. 

Defendant's Statement and Evidence Obtained as Result 

With respect to defendant's motion to suppress defendant's 
statement to police officers and certain evidence alleged to have been 
procured as a result of that statement, there is material conflict in 
the evidence that was offered at the suppression hearing. Specifically, 
the State's evidence tended to show that defendant was informed of, 
and elected to waive, his Miranda rights, but defendant testified that 
he was questioned before being read his Miranda rights and that his 
requests for an attorney were repeatedly ignored. However, the fail- 
ure of the trial court to enter an order resolving this conflict has 
not prejudiced defendant. 

Even assuming arguendo, that the trial court did err in admitting 
the evidence related to defendant's statement, this error was harm- 
less beyond a reasonable doubt, as the independent evidence of 
defendant's guilt was compelling. See State v. Ladd, 308 N.C. 272,284, 
302 S.E.2d 164, 172 (1983) (holding that erroneous admission of 
defendant's statement was harmless beyond a reasonable doubt 
where evidence of defendant's guilt was "overwhelming."). 
Specifically, the victim immediately informed police officers that 
defendant was one of the perpetrators of the robbery under circum- 
stances where the victim was familiar with defendant's appearance, 
voice, and name. Defendant was detained by police offers near the 
scene of the crime; he was in a vehicle with the person the victim 
identified as being the other robber. The victim immediately, and 
without hesitation, identified defendant as one of the robbers upon 
seeing him in custody. A ski mask like the one involved in the robbery 
was found in plain view on the backseat of the vehicle. Defendant's 
mother invited police officers into her home where, with consent, 
they found a loaded .45 caliber pistol, which the victim identified 
as being the pistol used during the robbery. In light of this evidence, 
the admission of defendant's statement was harmless error, if it was 
error at all. 

In sum, the trial court's apparent failure to enter an order deny- 
ing defendant's motions to suppress in the same term and session 
in which they were heard does not necessarily entitle him to a new 
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trial. This is especially so where, as here, defendant's trial prepara- 
tion was not hampered by the entry of the untimely order, and this 
Court can conduct effective appellate review. In my view, the trial 
court properly admitted the identification evidence, and its admission 
of defendant's statement and the evidence allegedly procured as a 
result of the statement was harmless error if it was error at all. 
Moreover, careful review of defendant's remaining arguments on 
appeal reveals that they are without merit. As such, defendant's 
assignments of error should be overruled and the unanimous jury ver- 
dict convicting defendant of robbery with a dangerous weapon 
should be left undisturbed. 

I respectfully dissent. 

SAMMIE E WILLIAMS 4UD WILLIAhIS SEAFOOD, INC , PETITIO~ERS I NORTH 
CAROLINA DEPARTMENT O F  ENVIRONMENT AND NATURAL RESOURCES, 
DIVISION O F  COASTAL MANAGEMENT 4 h ~  N.C COASTAL RESOURCES 
COMMISSION. RESPONDEUTS 

(Filed 7 September 2004) 

1. Costs- attorney fees-substantial justification 
The trial court erred by granting attorney fees to petition- 

ers pursuant to N.C.G.S. $ 6-19.1 for the judicial review portion of 
a case involving an application for a Coastal Area Management 
Act permit to fill a portion of a tract of real estate in order to 
construct a freezer building on the land, because respondents 
have shown that their denial of petitioners' request for the permit 
was based on substantial justification including that the property 
was subject to regular or occasional flooding thus making it 
coastal wetlands. 

2. Discovery- requests for admissions-costs of proof- 
attorney fees-reasonable belief would prevail 

The trial court abused its discretion by granting attorney fees 
to petitioners pursuant to N.C.G.S. 5 1A-1, Rule 37(c) in a case 
involving an application for a Coastal Area Management Act per- 
mit to fill a portion of a tract of real estate in order to construct 
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a freezer building on the land, because respondents had reason- 
able grounds to believe that they would prevail on the matter 
which petitioners requested them to admit. 

3. Costs- assessable cost-attorney's meals and travel 
expenses 

The trial court erred by granting costs to petitioners under 
N.C.G.S. Q 6-20 for the meals and travel of petitioners' attorney in 
a case involving an application for a Coastal Area Management 
Act permit to fill a portion of a tract of real estate in order to con- 
struct a freezer building on the land because travel expenses of a 
party, including costs for mileage, meals, and hotels, are not an 
assessable cost listed in N.C.G.S. Q 7A-305 and are not an assess- 
able cost as provided by law. 

4. Appeal and Error- cross-assignment of error-cross- 
appeal-waiver 

Petitioners' failure to properly cross-appeal any error regard- 
ing the denial of their motion for attorney fees incurred in devel- 
oping their takings claim pursuant to N.C.G.S. 113A-123 waived 
consideration of the matter on appeal. 

5. Appeal and Error- preservation of issues-failure to argue 
Petitioners' remaining cross-assignments of error are deemed 

abandoned because petitioners presented no arguments as to 
these additional cross-assignments of error. 

Appeal by respondents from judgment entered 17 January 2003 
by Judge William C. Griffin, Jr. in Hyde County Superior Court. Heard 
in the Court of Appeals 4 February 2004. 

Pritchett & Burch, PLLC, by Lars I? Sim.onsen, for petitioners- 
appellees. 

Attorney General Roy Cooper, by Special Deputy Attorney 
General and Jill B. Hickey and Assistant Attorney General 
Meredith Jo Alcoke, for the State. 

STEELMAN, Judge. 

Respondents, the North Carolina Department of Environment 
and Natural Resources, Division of Coastal Management (DCM) and 
the North Carolina Coastal Resources Commission (CRC), appeal a 
trial court order granting attorney's fees and costs to petitioners, 
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Sammie E. Williams and Williams Seafood, Inc. For the reasons dis- 
cussed herein, we reverse. 

On 15 November 1999 petitioners applied for a Coastal Area 
Management Act permit to fill a portion of a tract of real estate in 
order to construct a freezer building on the land. By letter dated 14 
August 2000, respondent, DCM, refused to issue the permit because 
it determined the area to be filled and developed was coastal wet- 
lands, the filling of which was inconsistent with the following rules of 
the North Carolina Coastal Resources Commission: 15A N.C.A.C. 
7H.O205(c-d); 15A N.C.A.C. 7H.O208(a)(l); and 15A N.C.A.C. 
7H.O208(a)(Z)(B). See also N.C. Gen. Stat. PI 113A-120(a)(8) (requir- 
ing the denial of a permit application "[iln any case, that the develop- 
ment is inconsistent with the State guidelines or the local land-use 
plans"). Petitioners filed a petition for a contested case hearing on 30 
August 2000. The focus of the contested case hearing was whether 
the project area was a coastal wetland. A coastal wetland is defined 
as any marsh area that has (1) regular or occasional flooding by tides, 
including wind tides, but not including hurricanes or tropical storm 
tides; and (2) the presence of one or more of ten designated marsh 
plant species. N.C. Gen. Stat. # 113-229(n)(3) (2003); 15A N.C.A.C. 
7H.0205 (2003). Petitioners did not contest that the project area con- 
tained coastal wetland plant species, only that the land was not sub- 
ject to regular or occasional flooding. Following the hearing, 
Administrative Law Judge Beecher R. Gray entered a recommended 
decision on 2 August 2001. Judge Gray concluded the project area 
was not subject to regular or occasional flooding by tides and there- 
fore, respondents erred in denying petitioners' permit request. The 
matter then came before CRC, who declined to follow Judge Gray's 
recommended decision, instead issuing a final agency decision 
affirming DCM's denial of petitioners' application for a permit. 
Petitioners petitioned for judicial review and asserted a takings claim 
pursuant to N.C. Gen. Stat. 5 113A-123 and N.C. Gen. Stat. $ l.5OB-43. 
Following a hearing, Judge William C. Griffin, Jr. entered an order on 
25 July 2002 concluding the CRC's decision that the property at issue 
was coastal wetlands, subject to regular or occasional flooding, was 
arbitrary and capricious, and not based upon substantial evidence. 
Respondents chose not to appeal the superior court's decision. 

Petitioners thereafter filed a motion for attorney's fees and 
costs. Pursuant to N.C. Gen. Stat. # 6-19.1, Judge Griffin granted peti- 
tioners' motion and awarded petitioners attorney's fees and costs for 
the judicial review portion of the case, excluding the 25.05 hours 
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expended on the takings issue and also excluding the expert witness 
fees. Judge Griffin also awarded attorney's fees and costs pursuant to 
Rule 37(c) of the North Carolina Rules of Civil Procedure for the 
administrative portion of the proceedings. Respondents appeal. 

I. Award of Attornev's Fees Under N.C. Gen. Stat. 6 6-19.1 

[I] In respondents' first assignment of error they contend the 
trial court erred in awarding attorney's fees to petitioners pursuant 
to N.C. Gen. Stat. 3 6-19.1 for the judicial review portion of the case. 
We agree. 

The judicial review portion of the case encompassed all of the 
proceedings commencing with the filing of the petition for judicial 
review in the Superior Court of Hyde County. The portion of the case 
that occurred prior to that filing is referred to as the administrative 
portion of the case. N.C. Gen. Stat. 5 6-19.1 provides that the trial 
court may, in its discretion, award attorney's fees to a prevailing party 
contesting state action pursuant to N.C. Gen. Stat. 5 150B-43 where 
the trial judge concludes that certain criteria are present. N.C. Gen. 
Stat. 3 6-19.1 (2000)'. Those criteria are (1) the prevailing party is not 
the state; (2) the prevailing party petitions for attorney's fees within 
thirty days following final disposition of the case; (3) the trial court 
"finds that the agency acted without substantial justification in press- 
ing its claim against the party;" and (4) the trial court "finds that there 
are no special circumstances that would make the award of attorney's 
fees unjust." Id. However, the trial court's determination that the 
State acted without "substantial justification" is a conclusion of law 
and is reviewable by this Court on appeal. Whiteco Industries, Inc. v. 
Harrelson, 111 N.C. App. 815, 819,434 S.E.2d 229, 232-33 (1993), disc. 
review denied, appeal dismissed, 335 N.C. 566, 441 S.E.2d 135 
(1994). It is proper for this Court to consider the entire record in our 
determination of whether "substantial justification" existed. Crowell 
Constructors, Inc. v. State ex rel. Cobey, 342 N.C. 838, 842,467 S.E.2d 
675, 678 (1996). 

For the purposes of N.C. Gen. Stat. 5 6-19.1, "substantial justifi- 
cation" means "justified to a degree that could satisfy a reasonable 

1. This case is governed by the previous version of N.C. Gen. Stat. 5 6-19.1, which 
did not allow for the recovery of attorneys fees and costs for the administrative por- 
tion of the case. Walker v. North Carolina Coastal Resourres Comm'n, 124 N.C. App. 
1, 12, 476 S.E.2d 138, 145 (1996), disc. wview denied, 346 N.C. 185, 486 S.E.2d 220 
(1997). The new version allows for such recovery, but is applicable to contested cases 
commenced after 1 January 2001. 2000 N.C. Sess. Law ch. 190 9 1. P~tit ioners com- 
menced this contested case on 30 August 2000. 
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person." Id .  at 844, 467 S.E.2d at 679 (citations omitted). In order to 
show it acted with substantial justification, the burden is on the 
agency to "demonstrate that its position, at and from the time of its 
initial action, was rational and legitimate to such [a] degree that a 
reasonable person could find it satisfactory or justifiable in light of 
the circumstances then known to the agency." Id .  (emphasis in origi- 
nal). It should be noted that this standard is not to be so strictly con- 
strued as to require the state agency to show the infallibility of each 
action it takes. Id.  However, this standard should not be so loosely 
construed as to require the agency to only show its actions are not 
frivolous. Id .  The fact that the trial judge stated the agency's determi- 
nation that the property at issue was coastal wetland was arbitrary 
and capricious and not based on substantial evidence is not determi- 
native of the question of "substantial justification." Walker v. N.C. 
Coastal R e s o u ~ c e s  C o m m . ,  124 N.C. App. 1, 6, 476 S.E.2d 138, 142 
(1996) (citing Pierce v. Underwood, 487 U.S. 552, 569, 101 L. Ed. 2d 
490, 507 (1988) ("fact that one other court agreed or disagreed with 
the Government does not establish whether its position was sub- 
stantially justified")). 

Based on our review of the record and transcripts before us, 
we conclude that respondents have shown that their denial of 
petitioners' request for the permit was based on substantial justifi- 
cation. The existence of one or more of the designated plant species 
on the property was not at issue. The sole area of dispute was 
whether the property was subject to regular or occasional flooding by 
tides. In petitioners' permit application, they stated that a portion of 
the site contained coastal wetlands and in their cover letter to 
the application acknowledged that the property floods, albeit rarely. 
This required respondents to consider the frequency with which 
the property flooded. Respondents based their decision to deny peti- 
tioners' permit request on the findings of Terry Moore, David Moye, 
and the recommendations of several state and federal agencies. Mr. 
Moore had worked for DCM for more than twenty years and had 
been district manager in the Englehard area for ten years. Mr. Moye 
had worked in the Englehard district for eleven years as a field rep- 
resentative. Each of these witnesses were qualified as experts in 
coastal wetlands biology and the identification of coastal wetlands at 
the hearing before the administrative law judge. Mr. Moore testified 
he had seen the property flooded by wind tides on numerous occa- 
sions. Furthermore, Mr. Moye had witnessed the property flooded by 
wind tides on at least one occasion, and had taken a photo showing 
the flooding. 
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In addition to Mr. Moore and Mr. Moye's findings, DCM circulated 
petitioners' permit request to fourteen state and federal review agen- 
cies. The North Carolina Division of Marine Fisheries, the National 
Marine Fisheries Service, and the U.S. Fish and Wildlife Service 
agreed the permit request should be denied as construction of the 
freezer would result in a loss of coastal wetlands. 

The award of attorney's fees should only be granted in cases 
where the state' agency acted without "substantial justification." N.C. 
Gen. Stat. 5 6-19.1. This is not such a case. In reaching its decision to 
deny the permit request, respondents utilized the specialized exper- 
tise of its employees, who were qualified as experts. See Webb v. N. C. 
Dept. of Envir., Health, and Nat. Resources, 102 N.C. App. 767, 770, 
404 S.E.2d 29, 32 (1991). Furthermore, respondents relied on the 
expertise of several state and federal agencies in deciding to deny the 
permit request. 

Based upon our review of the records, we conclude that at the 
time respondents denied petitioners' permit request they were justi- 
fied to a degree that could satisfy a reasonable person in asserting 
their opinion that the property in question was subject to regular or 
occasional flooding and was thus, coastal wetlands. Since we hold 
that respondents were substantially justified in denying the permit 
request, petitioners are not entitled to recover attorney's fees under 
N.C. Gen. Stat. 3 6-19.1 for the judicial portion of the proceedings. See 
Crowell, 342 N.C. at 846, 467 S.E.2d at 680-81. 

11. Award of Attornev's Fees Under Rule 37!c) 

[2] In respondents' second assignment of error they contend the trial 
court improperly awarded attorney's fees and costs pursuant to Rule 
37(c) of the North Carolina Rules of Civil Procedure. We agree. 

Discovery may be conducted in contested case hearings under 
N.C. Gen. Stat. 3 150B-28 of the Administrative Procedure Act to 
which the Rules of Civil Procedure apply. N.C. Gen. Stat. 3 150B-28 
(2003). Rule 37(c) provides: 

If a party fails to admit the genuineness of any document or the 
truth of any matter as requested under Rule 36, and if the party 
requesting the admissions thereafter proves the genuineness of 
the document or the truth of the matter, he may apply to the court 
for an order requiring the other party to pay him the reasonable 
expenses incurred in making that proof, including reasonable 
attorney's fees. The court shall make the order unless it finds that 
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(i) the request was held objectionable pursuant to Rule 36(a), 
or (ii) the admission sought was of no substantial importance, or 
(iii) the party failing to admit had reasonable ground to believe 
that he might prevail on the matter, or (iv) there was other good 
reason for the failure to admit. 

N.C. Gen. Stat. 3 1A-1, Rule 37(c) (2003). 

After filing a petition for a contested case hearing in the Office of 
Administrative hearings, petitioners sent requests for admissions to 
respondents pursuant to Rule 36(a) of the North Carolina Rules of 
Civil Procedure. Respondents responded on 8 December 2000 with 
the following answers: 

2. Admit that the Fill Area does not constitute a "salt marsh or 
other marsh" as those terms are used in Title 15A N.C.A.C. 
07H.0205. 

RESPONSE: DENIED. 

3. Admit that the Fill Area is not subject to regular or occasional 
flooding by tides, including wind tides. 

RESPONSE: DENIED. 

The trial court concluded that "[tlhe petitioners proved the truth of 
the matters asserted in the requests for admissions denied by the 
respondents in this case. The respondents had no reasonable grounds 
to believe that they might prevail on these matters." The trial court 
found that petitioners' counsel expended 108.8 hours proving the 
truth of the above matters. 

Sanctions imposed under Rule 37 will not be reversed on appeal 
absent a showing of abuse of discretion. Cloer v. Smith, 132 N.C. 
App. 569, 573, 512 S.E.2d 779, 782 (1999). Respondents contend the 
trial court abused its discretion in awarding petitioners attorney's 
fees because they had reasonable grounds to believe they would pre- 
vail on the matter under the provisions of Rule 37(c)(iii). The party 
wishing to avoid court-imposed sanctions for non-compliance with 
discovery requests bears the burden of showing the non-compliance 
was justified. Graham v. Rogers, 121 N.C. App. 460, 465, 466 S.E.2d 
290, 294 (1996). The official commentary to this rule explains that this 
provision "emphasizes that the true test under Rule 37(c) is not 
whether a party prevailed at trial but whether he acted reasonably in 
believing that he might prevail." N.C. Gen. Stat. 3 1A-1, Rule 37 offi- 
cial commentary. Thus, the language of this exception, "prevail on the 
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matter," refers to the specific matter the requesting party sought to be 
admitted and not whether the party would win the case. See United 
States v. Article of D m g ,  428 F. Supp. 278, 281 (E.D. Tenn. 1976) 
(applying Rule 37(c)(3) of the Federal Rules of Civil P r ~ c e d u r e , ~  the 
court stated that it found "the claimant had reasonable ground to 
believe that it might prevail on the matter which the plaintiff 
requested it to admit"). N.C. Gen. Stat. # 6-19.1 permits the trial judge 
to award attorney's fees except where the agency acted with sub- 
stantial justification, which means "justified to a degree that could 
satisfy a reasonable person." C~owell, 342 N.C. at 844, 467 S.E.2d at 
679. Each of these standards are based on reasonableness: that is, the 
"reasonable ground" standard of Rule 37(c)(iii) and the "reasonable 
person" standard of N.C. Gen. Stat. # 6-19.1. We find these two stand- 
ards to be identical, although the time frames for determining 
whether the conduct of the respondents was reasonable is not identi- 
cal. Under N.C. Gen. Stat. $ 6-19.1 the court must determine what the 
state agency knew at the time the permit application was denied. 
Under Rule 37(c), the court's inquiry must focus on what the agency 
knew at the time they answered the request f0.r admissions. In this 
case, we find the record shows that the agency's knowledge concern- 
ing the question of whether the property was a "salt marsh" and if reg- 
ular or occasional flooding occurred due to the tides, was essentially 
the same at each of the relevant time periods. 

Having concluded in the first issue that respondents had a sub- 
stantial justification for denying petitioners' permit request, we also 
conclude they had reasonable grounds to believe they might prevail 
on the matters they were requested to admit. Accordingly, we find the 
trial judge abused his discretion in awarding petitioners attorney's 
fees under Rule 37(c). 

111. Award of Costs Included Attornev's Meals and Ex~enses  

[3] Respondents further contend the trial court erred when it 
awarded costs to petitioners for the administrative and judicial por- 
tions of the proceedings because the award of costs contained 
expenses incurred by petitioners' attorney for meals and travel. 
We note that respondents have appealed only the portion of the 
award of costs attributable to the meals and travel expenses of peti- 
tioners' attorney. 

2. " '[Tlhe North Carolina Rules of Civil Procedure are, for the most part, verba- 
tim recitations of the federal rules.' " Brooks c. Gicscy, 3:34 N.C. 303, 317. 432 S.E.2d 
339, 347 (1993) (citations omitted). Therefore, decisions under the federal rules are 
useful in developing our philosophy as to the North Carolina rules. Id. 
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N.C. Gen. Stat. 5 6-20 allows the trial court to award costs in 
its discretion. N.C. Gen. Stat. 5 6-20 (2003). However, in civil cases, 
assessable costs are limited to those items listed in N.C. Gen. Stat. 
§ 7A-305. Crist v. Crist, 145 N.C. App. 418, 423, 550 S.E.2d 260, 264 
(2001). "In addition to those costs enumerated in section 7A-305, the 
trial court is permitted to 'assess costs as provided by law.' " Id.  (cita- 
tions omitted); N.C. Gen. Stat. 5 7A-305(e) (2003). Travel expenses of 
a party, including costs for mileage, meals, and hotels are not an 
assessable cost listed in N.C. Gen. Stat. 5 7A-305 and are not an 
assessable cost "as provided by law." Id.  at 424, 550 S.E.2d at 265. See 
also City of Charlotte v. McNeely, 281 N.C. 684, 694, 190 S.E.2d 179, 
187 (1972). The award of costs for an attorney's meals and travel 
expenses is error and should be reversed. Crisl, 145 N.C. App. at 424, 
550 S.E.2d at 265. 

In the present case, there are two instances in which the trial 
court ordered respondents to pay petitioners' costs which included 
petitioners' attorney's meals and travel expenses. According to our 
calculations, these awards of costs contained a total of $269.92 
attributable to meals and expenses. It was error for the trial court to 
assess as a cost petitioners' attorney's meals and travel expenses. 
Consequently, we remand this matter to the trial court to modify its 
award of costs to exclude petitioners' attorney's meals and travel 
expenses. As respondents failed to challenge the remaining portion of 
costs accessed by the trial court, we do not consider their validity, 
and assume the remainder of the award to be proper. 

IV. Petitioners' Cross-assignments of Error 

[4] In petitioners' brief, they bring forth an argument based upon a 
cross-assignment of error. Petitioners assert that the superior court 
erred when it denied their motion for attorney's fees incurred in 
developing their takings claim pursuant to N.C. Gen. Stat. 113A-123. 

An appellee may cross-assign as error, without taking a sep- 
arate appeal, "any action or omission of the trial court which . . . 
deprived the appellee of an alternative basis in law for supporting 
the judgment, order, or other determination from which appeal has 
been taken." N.C.R. App. P. 10(d) (emphasis added). In their cross- 
assignment of error, petitioners do not present an "alternative basis 
in law for supporting" the judgment. Rather, petitioners' purported 
cross-assignment asserts that the trial court erred when it failed to 
award attorney's fees to petitioners for the takings claim, not ad- 



IN THE COURT OF APPEALS 95 

WILLIAMS v. N.C. DEP'T OF ENV'T & NATURAL RES. 

[I66 N.C. App. 86 (2004)] 

ditional reasons supporting why the trial court's order awarding 
attorney's fees for the judicial and administrative proceedings 
should be upheld. The correct method to raise these questions on 
appeal would have been a cross-appeal. Wilson Realty & Constr., Inc. 
v. Asheboro-Randolph Bd. of Realtors, Inc., 134 N.C. App. 468, 473, 
518 S.E.2d 28, 32 (1999); Cox v. Robert C. Rhein Interest, Inc., 100 
N.C. App. 584, 588, 397 S.E.2d 358, 361 (1990). Petitioners' failure to 
properly cross-appeal any such error waives our consideration of the 
matter on appeal. Lewis v. Edwards, 147 N.C. App. 39, 51, 554 S.E.2d 
17, 24-25 (2001). 

[5] In the Record on Appeal, the petitioners-appellees raised several 
additional cross-assignments of error. Rule 28(b)(6) of the Rules of 
Appellate Procedure restricts our review to questions that are sup- 
ported by the arguments made in the brief. N.C.R. App. P. 28(b)(6) 
(2003). See Smith v. Noble, 155 N.C. App. 649, 650-51, 573 S.E.2d 719, 
720 (2002). Where a party fails to bring forward any argument or 
authority in their brief to support their assignments of error, those 
assignments of error are deemed abandoned. N.C.R. App. P. 28(b)(6). 
Here, petitioners presented no arguments as to these additional 
cross-assignments of error and thus, the remaining cross-assignments 
of error are deemed abandoned. 

For the reasons discussed herein, the trial court's award of attor- 
ney's fees to petitioners under N.C. Gen. Stat. 3 6-19.1 and Rule 37(c) 
are reversed and this matter is remanded to the trial court for entry 
of an order setting the costs to be assessed against respondents in 
accordance with section I11 of this opinion. 

REVERSED AND REMANDED. 

Chief Judge MARTIN and Judge GEER concur. 
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NEW COVENANT WORSHIP C EhTEK 4hu LOhDON EVANGELISTIC MINISTRIES, AS 

sr (CEii(jR5 khD ASSIG\S OF LALREL HILL FLLL GOSPEL CHURCH, INC , 4s 51 C- 

 LESSOR^ ~ Y D  ~ ~ I I G N ~  of. RACHEL'S CHAPEL FREE WILL BAPTIST CHLRCH, 
THROL GH IT5 TRI STFES, HENRY THOMAS LUNCEFORD, ERNEST SPARKS, AVD 

ERNEST ELMORE SPARKS, P L ~ I \ T I F F ~  CHARLES WRIGHT, RUTH WRIGHT, 
k h D  ALICE OXENDIhE,  D E F E N D ~ ~ T '  

No. COA03-914 

(Filed 7 September 2004) 

1. Mortgages and Deeds of Trust- reverter clause-fee upon 
condition subsequent 

The trial court erred by granting defendants' counterclaim 
determining that Laurel Hill New Covenant Worship Center is the 
legitimate owner of the Rachels Chapel Property based on the 
enforcement of reverter clauses contained in the 1967 and 1985 
deeds, because: (1) unlike a fee simple determinable, there is no 
automatic reversion in a fee upon a condition subsequent upon 
the happening of the stated contingency, and the estate continues 
until the grantor or his heirs exercises the right of reentry or 
brings a possessory action to terminate the estate; (2) the 
grantor's heirs had taken insufficient steps to defeat the estate 
originally granted to the pertinent church, and the heirs could not 
deed the property to defendants until they took proper steps to 
terminate the estate originally granted by the grantor to the 
Rachels Chapel Free Will Baptist Church; and (3) nothing sup- 
ports the trial court's proposition that a conveyance of property 
constitutes a re-entry for purposes of terminating a fee simple 
subject to condition subsequent. 

2. Adverse Possession- physical entry-nonpermissive pos- 
session-color of title 

The trial court did not err by denying plaintiff London 
Evangelistic Ministries' prayer for relief to quiet title to certain 
real property in favor of defendants based on the conclusion that 
plaintiff did not establish title to the pertinent property based on 
title by more than twenty years of adverse possession or title by 
more than seven years of adverse possession under color of title, 
because: (1) plaintiff presented insufficient evidence to show it 
actually occupied the pertinent property and although a portion 
of the wing of a new brick building apparently extends onto the 
pertinent property, such extension does not constitute actual pos- 
session of the entire pertinent tract; (3) plaintiff failed to show its 
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alleged possession was nonpermissive; (4) neither a 1978 nor a 
1985 deed of trust served as color of title, and further, the deed 
cannot qualify as color of title if the grantee knows a deed is 
fraudulent; and (5) any use of the property was permissive and 
not adverse. 

Appeal by plaintiffs from judgment entered 30 December 2002 by 
Judge B. Craig Ellis in Superior Court, Scotland County. Heard in the 
Court of Appeals 18 May 2004. 

Van Camp, Meaclzam & Netoman, PLLC, by Michael J. 
Newman, for p l a i n t i n  appellant London Evangelistic 
Ministries. 

W Philip McRae for defendant appellees. 

WYNN, Judge. 

Plaintiff London Evangelistic Ministries appeals from judgment 
of the trial court denying its action to quiet title to certain real prop- 
erty in favor of Defendants Charles Wright, Ruth Wright, and Alice 
Oxendine. Plaintiff contends the trial court erred by (1) enforcing 
reverter clauses in the deeds to the property; (2) concluding Plaintiff 
did not obtain the property by adverse possession; and (3) failing to 
address issues surrounding a 1985 deed of trust executed by Plaintiff. 
For the reasons stated herein, we affirm in part and reverse in part 
the decision of the trial court. 

On 3 August 2001, Plaintiff, together with New Covenant Worship 
Center, filed a verified action pursuant to section 41-10 of the North 
Carolina General Statutes to quiet title to certain real property 
located in Scotland County, North Carolina. Defendants counter- 
claimed, asserting they were the rightful owners of the property 
at issue. The matter came before the trial court on 4 November 2002. 
At the hearing, evidence was presented tending to show the fol- 
lowing: Sallie W. Jackson owned a certain tract of land ("original 
tract") on which a wood frame building, commonly referred to as 
"Rachels Chapel" was located. On 19 September 1967, Jackson 
conveyed by warranty deed a portion of the original tract, including 
the wood frame building, to a church congregation known as 
"Rachels Chapel Free Will Baptist Church." The 1967 deed was 
recorded in the Scotland County Registry. The 1967 deed contained 
the following language: 
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But this conveyance is made subject to the express condition that 
the premises herein conveyed shall revert and become the prop- 
erty of the party of the first part or her heirs at any time that said 
premises shall not be used as a church site by the Rachels Chapel 
Free Will Baptist Church congregation. 

The congregation known as Rachels Chapel Free Will Baptist 
Church subsequently outgrew Rachels Chapel and approached 
Jackson with the request she convey another parcel of land in order 
to erect a larger, more modern church building. On 9 June 1977, 
Jackson conveyed by warranty deed a second aaacent parcel of the 
original tract of land to "Jerry Wayne Norton, Billy G. Ledwell, Sr., 
[and] Henry T. Lunceford, acting in their capacity as Trustees of 
Rachels Chapel Free Will Baptist Church." The 1977 deed, also duly 
recorded at the Scotland County Registry, contained no reversion lan- 
guage or other restrictions. 

In order to construct a new church building, the trustees of 
Rachels Chapel Free Will Baptist Church on 23 January 1978 obtained 
a loan from Richmond Federal Savings and Loan Association in the 
amount of $38,000.00. The loan was secured by a recorded deed of 
trust to the two parcels of land. The Rachels Chapel Free Will Baptist 
Church congregation subsequently built a new brick church building 
on the parcel of land described in the 1977 deed. A portion of the 
wing of the new building, however, extended onto the parcel of land 
described in the 1967 deed. On 17 March 1981, a third party conveyed 
to the trustees of Rachels Chapel Free Will Baptist Church by war- 
ranty deed a third parcel of land, adjacent to the two other parcels. 

The parties presented conflicting evidence as to whether the 
Rachels Chapel Free Will Baptist Church congregation continued to 
use Rachels Chapel. On 14 January 1985, a group known as "Laurel 
Hill Full Gospel Church, Inc." was issued articles of incorporation by 
the North Carolina Secretary of State. The articles of incorporation 
designated Laurel Hill Full Gospel Church, Inc. as a non-profit corpo- 
ration organized for the purpose of performing "church and religious 
activities of Laurel Hill Full Gospel Church, Inc." On 4 May 1985, 
Laurel Hill Full Gospel Church, Inc. made a payment on the 1978 loan 
for the new brick building. That same day, the board of directors for 
Laurel Hill Full Gospel Church, Inc. issued a statement announcing 
their intent to dissolve the corporation. The statement further noted 
that "[tlhe assets of said corporation have been turned over to the 
[Plaintiff] as of April 20, 1985. At that time the Board members 
resigned. . . their positions and turned all responsibility of the church 
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over to the Board of Directors of the [Plaintiff corporation]." On 9 
May 1985, Richmond Federal Savings and Loan Association issued a 
letter to Plaintiff along with a copy of the note and deed of trust for 
the original 1978 loan. The letter advised Plaintiff that if it "want[ed] 
a new note and deed of trust in a different name, [it] would be 
required to refinance and make a new loan." Plaintiff subsequently 
paid off the balance of the 1978 loan. The North Carolina Secretary of 
State issued articles of dissolution to Laurel Hill Full Gospel Church, 
Inc. on 16 May 1985. 

Plaintiff contended at trial it obtained possession of the three 
tracts of land from Laurel Hill Full Gospel Church, Inc. upon the dis- 
solution. Plaintiff presented evidence of a deed of trust dated 5 
December 1985 in the amount of $28,484.00, which was the sum 
Plaintiff asserted its founder and president, Warren M. London, 
invested in the brick building. The recorded deed of trust lists the 
grantors as being "Cecilia Greene, Keith London, Larry M. London 
and Phyllis London, Trustees of Rachels Chapel Free Will Baptist 
Church (also called Rachels Free Will Baptist Church)" and pledges 
as security for the deed of trust the Rachels Chapel property, along 
with the adjacent tract on which the brick building was located. 
Cecilia Greene was the wife of Warren London, while the other listed 
trustees were his sons and daughter-in-law. Plaintiff presented no 
other evidence, such as bills of sale, warranty deeds or other docu- 
ments demonstrating a transfer of any assets purportedly owned by 
Laurel Hill Full Gospel Church, Inc. 

Plaintiff approached Jackson at some point during the mid-1980's 
and received her permission to remove pews from the Rachels Chapel 
building. On 26 September 1985, Jackson conveyed by non-warranty 
deed the parcel of land described in the 1967 deed to "Marvin 
Bullock, John White, [and] Judy Pond acting in their capacity as 
Trustees of Sandhills Free Will Baptist Church." The 1985 deed con- 
tained the following language: 

But this conveyance is made subject to the express condition 
that the premises herein conveyed shall revert and become the 
property of the grantor or her heirs at the end of ten years if the 
property shall not then be used for church purposes for a Free 
Will Baptist church and shall revert and become the property of 
the grantor or her heirs at any time after ten years that the 
premises shall cease being used for church purposes by a Free 
Will Baptist Church. 
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It is agreed that the premises and the building shall be known 
as Rachels Chapel Church without regard to the name of the 
Free Will Baptist church which shall be using the premises for 
church purposes. 

The 1985 deed was duly recorded in Scotland County. 

After assuming physical possession of the brick church building, 
Plaintiff advertised and rented the premises to various church con- 
gregations of various denominations other than Free Will Baptist. 
One such group was New Covenant Worship Center, a Christian faith 
congregation originally founded by Defendants Ruth Wright and Alice 
Oxendine. New Covenant Worship Center hired as its pastor Howard 
Mayers, and authorized him to approach Plaintiff to rent the new 
church building for its place of worship. Plaintiff rented only the main 
portion of the brick building to New Covenant Worship Center, and 
not the wing of the building. 

In early 2001, the congregation of New Covenant Worship Center 
discovered Mayers had attempted to use church funds for personal 
purposes. During a confrontation with Defendants Wright and 
Oxendine, Mayers asserted the lease he had signed with Plaintiff was 
in his personal name, and ordered Wright and Oxendine to leave the 
premises. New Covenant Worship Center discharged Mayers during 
May of 2001, and his ministerial license was subsequently revoked. A 
group of individuals consisting primarily of Mayers and his immediate 
family portrayed themselves as being New Covenant Worship Center 
for a short period of time after May of 2001 through the commence- 
ment of the instant action, but the group thereafter disbanded and 
abandoned the new church building, which was later rented to 
another congregation. The remaining church congregation of the orig- 
inal New Covenant Worship Center, including individual Defendants, 
began calling themselves "Laurel Hill New Covenant Worship Center" 
to distinguish themselves from Mayers and his followers. 

In the summer of 2001, Defendants began searching for a new 
place of worship. The Rachels Chapel building had meanwhile fallen 
into disrepair, was filled with refuse, and had become a dumping 
ground for abandoned automobiles. Defendants contacted Nancy J. 
Shelley, the daughter of the late Sallie Jackson, and inquired about 
using Rachels Chapel for their church. On 20 June 2001, Jackson's 
three daughters, who were also her heirs, and their respective 
spouses, conveyed the parcel of land described in the 1967 deed to 
"Alice Oxendine, Lacy Sanderson, and Alice Wright, as the Trustees of 
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Laurel Hill New Covenant Worship Center." Defendants thereafter 
contacted Plaintiff and demanded possession of the Rachels Chapel 
property. Plaintiff subsequently filed the instant action. 

Upon conclusion of the evidence, the trial court made detailed 
findings of fact and concluded that Laurel Hill New Covenant 
Worship Center was the rightful owner of the Rachels Chapel prop- 
erty, and denied Plaintiff's prayer for relief to quiet title as to that par- 
cel of land. The trial court noted that Defendants had not challenged 
Plaintiff's possession of the adjacent parcels of land described in the 
1977 and 1981 deeds, despite an apparent defective chain of title. The 
trial court entered judgment accordingly, and Plaintiff appealed. 

Plaintiff argues on appeal (1) the reverter clauses contained in 
the 1967 and 1985 deeds are not enforceable; (2) Plaintiff obtained 
the Rachels Chapel property through adverse possession; and (3) the 
1985 deed of trust gave it possession of the Rachels Chapel property. 
For the reasons stated herein, we affirm in part and reverse in part 
the judgment of the trial court. 

As an initial matter, we observe that the findings of fact made by 
a trial court in a bench trial are conclusive on appeal if there is com- 
petent evidence to support them, even where there may be evidence 
to support findings to the contrary. County of Moore v. Humane 
Soc'y of Moore Cty., 157 N.C. App. 293, 296, 578 S.E.2d 682, 684 
(2003). Conclusions of law, by contrast, are entirely reviewable on 
appeal. Id. 

[I] Plaintiff argues the trial court erred in enforcing the reverter 
clauses contained in the 1967 and 1985 deeds because the heirs of 
Jackson had taken insufficient steps to defeat the estate originally 
granted by Jackson to Rachels Chapel Free Will Baptist Church. We 
agree with Plaintiff. 

The trial court correctly concluded that the reversion language of 
the 1985 deed created a fee simple on condition subsequent and that 
re-entry could be exercised by Sallie Jackson or her heirs. The lan- 
guage of the 1967 deed similarly created a fee upon condition subse- 
quent. A fee upon a condition subsequent is created where the 
grantor expressly reserves the right to re-enter the property, provides 
for a forfeiture, for a reversion, or that the instrument shall be null 
and void. Mattox v. State, 280 N.C. 471, 476, 186 S.E.2d 378, 382 
(1972); Brittain v. Taylor, 168 N.C. 271, 273, 84 S.E. 280, 281 (1915). 
Here, the 1985 deed provided that "this conveyance is made subject 
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to the express condition that the premises herein conveyed shall 
revert and become the property of the grantor or her heirs at the end 
of ten years if the property shall not then be used for church pur- 
poses for a Free Will Baptist church." The earlier 1967 deed made the 
conveyance "subject to the express condition that the premises 
herein conveyed shall revert and become the property of the party of 
the first part or her heirs at any time that said premises shall not be 
used as a church site by the Rachels Chapel Free Will Baptist Church 
congregation." Thus, the estates were subject to forfeiture, which 
could be exercised by Jackson, the grantor, or her heirs, upon the 
happening of the stated contingency. However, unlike a fee simple 
determinable, "[iln a fee upon a condition subsequent, there is 
no automatic reversion upon the happening of the stated contin- 
gency . . . ." Mattox, 280 N.C. at 476, 186 S.E.2d at 382 (emphasis 
added); see also Brittain, 168 N.C. at 276, 84 S.E. at 282 (providing 
that, where the conditions subsequent are broken, such does not 
ipso facto produce a reversion of the title, and the estate continues in 
full force until the proper steps are taken to consummate the forfei- 
ture); acco~d,  James A. Webster, Jr., Webster's Real Estate Law i n  
North Carolina 5 4-13(b), at 73 (Patrick K. Hetrick & James B. 
McLaughlin, Jr. eds., .5th ed. 1999). Rather, the estate continues until 
the grantor, or her heirs, exercises the right of re-entry or brings a 
possessory action to terminate the estate. Higdon v. Dauis, 315 N.C. 
208, 216, 337 S.E.2d 543, 547 (1985) (if a conveyance is of a fee sub- 
ject to a condition subsequent, the grantor or his heirs must re-enter 
after breach of the condition in order to terminate the grantee's fee); 
Mattox, 280 N.C. at 476-77, 186 S.E.2d at 382; Byitfain, 168 N.C. at 
276-77, 84 S.E. at 282-83. 

In the instant case, neither party presented any evidence that 
Jackson or her heirs have at any time either (1) re-entered the 
Rachels Chapel property or (2) brought an action to terminate 
the continuing estate. Defendants could not perform this task on the 
heirs' behalf. See Higdon, 315 N.C. at 216, 337 S.E.2d at 548 (noting 
that, "when there is a right of re-entry for condition broken in regard 
to a fee granted subject to a condition subsequent, that right is exer- 
cisable only by the grantor or his heirs"); Brittain, 168 N.C. at 276, 84 
S.E. at 282-83. The trial court concluded that "the deed from 
[Jackson's heirs] constituted an exercise of the option of re-entry and 
vested title in the subject premises in 'Laurel Hill New Covenant 
Worship Center.' " We have been unable to discover any authority, 
however, to support the trial court's proposition that a conveyance of 
property constitutes a "re-entry" for purposes of terminating a fee 
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simple subject to condition subsequent. Thus, the estate created by 
the 1967 deed was not terminated by the later 1985 deed by Jackson 
to Sandhills Free Will Baptist Church or the 2001 deed by Jackson's 
heirs to Laurel Hill New Covenant Worship Center. The trial court 
therefore erred in concluding that title to the Rachels Chapel prop- 
erty was vested in Laurel Hill New Covenant Worship Center. 

[2] The trial court's erroneous conclusion in this regard, however, 
does not necessarily mean the trial court erred in denying Plaintiff's 
motion to quiet title. An action to quiet title to realty pursuant to sec- 
tion 41-10 of the North Carolina General Statutes requires two essen- 
tial elements: (I) the plaintiff must own the land in controversy, or 
have some estate or interest in it; and (2) the defendant must assert 
some claim to such land adverse to the plaintiff's title, estate or inter- 
est. N.C. Gen. Stat. § 41-10 (2003); Wells v. Clayton, 236 N.C. 102, 107, 
72 S.E.2d 16, 20 (1952); see also Heath v. Turner, 309 N.C. 483, 488, 
308 S.E.2d 244, 247 (1983) (stating that, in an action to quiet title 
under section 41-10, the plaintiffs bear the burden of proving valid 
title in themselves). Although the evidence demonstrated that 
Defendants do not have valid title to the Rachels Chapel property at 
present, Plaintiff failed to establish its own interest in the property. 
Plaintiff presented no deed, bill of sale, or other legal document 
demonstrating rightful title to or interest in the Rachels Chapel prop- 
erty. The statement issued by the board of directors for Laurel Hill 
Full Gospel Church, Inc., recited merely that the assets of the corpo- 
ration had been turned over to Plaintiff. The statement did not detail 
any particular asset owned by Laurel Hill Full Gospel Church, Inc., 
however. Plaintiff argues it established title to the property based on 
(1) title by more than twenty years of adverse possession, and (2) 
title by more than seven years of adverse possession under color of 
title. We are not persuaded. 

Plaintiff failed to establish adverse possession of the Rachels 
Chapel property on several grounds. First, Plaintiff presented insuffi- 
cient evidence to show it actually occupied the Rachels Chapel prop- 
erty. "A mere intention on the part of a claimant 'to claim land 
adversely,' unaccompanied by a physical entry or a taking of posses- 
sion of the land, will never ripen into title." Webster $ 14-4, at 641. As 
noted by our Supreme Court, adverse possession 

consists in actual possession, with an intent to hold solely for the 
possessor to the exclusion of others, and is denoted by the exer- 
cise of acts of dominion over the land, in making the ordinary use 
and taking the ordinary profits of which it is susceptible in its 
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present state, such acts to be so repeated as to show that they are 
done in the character of owner, in opposition to right or claim of 
any other person, and not merely as an occasional trespasser. It 
must be decided and notorious as the nature of the land will per- 
mit, affording unequivocal indication to all persons that he is 
exercising thereon the dominion of owner. 

Locklear v. Savage, 159 N.C. 236, 237-38, 74 S.E. 347, 348 (1912); 
see also Walker v. Story, 253 N.C. 59, 60, 116 S.E.2d 147, 148 (1960) 
(concluding that, in an action for ejectment, the trial court properly 
found in favor of the defendant because the plaintiff offered no evi- 
dence of possession of disputed land by him or his grantors and thus 
did not sustain his burden of establishing his superior title to land); 
Merrick v. Peterson, 143 N.C. App. 656,664,548 S.E.2d 171, 176 (hold- 
ing that where the plaintiff never actually possessed the property, her 
claim of adverse possession could not prevail), disc. review denied, 
354 N.C. 364, 556 S.E.2d 572 (2001). 

Here, the evidence showed and the trial court found that, after 
the new brick building was built upon the second parcel of land from 
the original tract, no one used the Rachels Chapel property, and it 
eventually fell "into disrepair and . . . bec[ame] a dumping ground for 
old cars and was filled with junk and refuse for many years." 
Although a portion of the wing of the new brick building apparently 
extends onto the Rachels Chapel property, such extension does not 
constitute actual possession of the entlre Rachels Chapel tract. See 
Carswell v. Morganton, 236 N.C. 375, 377, 72 S.E.2d 748, 749 (1952) 
(providing that an adverse possessor of land without color of title 
cannot acquire title to any greater amount of land than that which he 
has actually occupied for the statutory period). 

Second, Plaintiff failed to show its alleged possession of the 
Rachels Chapel property was non-permissive. See Lancastel- u. Maple 
St. Homeowners Ass'n, 1-56 N.C. App. 429, 436, ,577 S.E.2d 365, 371 
("Our Courts have long recognized that the party asserting the 
adverse possession claim must prove that their taking and possessing 
the land of another was hostile."), a ffimecl per curiam, 357 N.C. 571, 
597 S.E.2d 672 (2003). The trial court found that, even after it 
assumed physical possession of the brick building in the mid-1980's, 
Plaintiff "acknowledged the continuing rights of Sallie W. Jackson 
with regard to Rachels Chapel by asking for and receiving consent 
from her to remove pews from the Rachels Chapel building." Plaintiff 
therefore failed to show its possession of the Rachels Chapel prop- 
erty, if any, was hostile for the twenty-year time period. 
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Plaintiff also failed to prove title to the property under color of 
title. Adverse possession under color of title consists of an occupancy 
under a writing purporting to pass title to the occupant but which 
does not actually do so either because the person executing the writ- 
ing fails to have title or capacity to transfer the title or because of the 
defective mode of the conveyance used. McManus v. Kluttz, - N.C. 
App. -, 599 S.E.2d 438 (2004). In order to constitute an effective 
transfer for purposes of color of title, a transaction must (1) be in 
writing; (2) purport to pass title; and (3) contain an adequate descrip- 
tion of the property transferred. Foreman u. Slzoll, 113 N.C. App. 282, 
287,439 S.E.2d 169, 173-74 (1994); Monica Kivel Kalo, The Doctrine of 
Color of Title i?z North Carolirza, 13 N.C. Cent. L.J. 123, 141 (1982). 

Plaintiff relies upon two transactions to establish color of title. 
First, Plaintiff argues the 1978 deed of trust establishes color of title. 
We do not agree. Vnder a deed of trust, legal title is conveyed to the 
trustee to hold for the benefit of the lender until the loan is repaid. 
Webster $ 13-1, at 538. Plaintiff was not the trustee on the 1978 deed 
of trust; indeed, its name does not appear anywhere on the document. 
As the document does not purport to pass title to Plaintiff, it cannot 
serve as color of title. Second, Plaintiff contends the 1985 deed of 
trust serves as valid color of title. Again, we must disagree. The 1985 
deed of trust conveyed legal title to Edward Johnston, Jr. as trustee. 
According to Plaintiff, the loan for which the 1985 deed of trust was 
secured has never been satisfied. Thus, the 1985 deed of trust, like the 
1978 deed of trust, does not purport to convey title to Plaintiff and 
cannot serve as color of title. It is moreover notable that the 1985 
deed of trust lists "Cecilia Greene, Keith London, Larry M. London 
and Phyllis London, Trustees of Rachels Chapel Free Will Baptist 
Church (also called Rachels Free Will Baptist Church)" as the 
grantors. Plaintiff presented no evidence of any connection between 
these alleged trustees and the original Rachels Chapel Free Will 
Baptist Church congregation. Cecilia Greene was the wife of the 
grantee, Warren London, founder and president of Plaintiff corpora- 
tion, while the other listed trustees were his sons and daughter-in- 
law. It is well settled that, if the grantee knows a deed is fraudulent, 
the deed cannot qualify as color of title. Foreman, 113 N.C. App. at 
290, 439 S.E.2d at 175; Webster Q 14-11, at 656. 

Finally, the trial court found that any use of the Rachels Chapel 
property was permissive and not adverse. Any possession under color 
of title "must be actual, open, hostile, exclusive, and continuous for 
the required [seven-year] time period." McManus, --- N.C. App. at 
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-, 599 S.E.2d at -. We conclude Plaintiff did not acquire title to 
the Rachels Chapel property by virtue of constructive adverse pos- 
session under color of title. We have reviewed Plaintiff's remaining 
arguments and find them to be without merit. 

In summary, we conclude the trial court erred in granting 
Defendants' counterclaim by determining that the Laurel Hill New 
Covenant Worship Center is the legitimate owner of the Rachels 
Chapel property. Jackson's heirs could not deed the property to 
Defendants until they take proper steps to terminate the estate origi- 
nally granted by Jackson to the Rachels Chapel Free Will Baptist 
Church. The decision of the trial court is reversed in this regard. As 
Plaintiff failed to establish its title to the property, however, the trial 
court properly denied Plaintiff's prayer for relief to quiet title. The 
decision of the trial court is hereby, 

Affirmed in part and reversed in part. 

Judges CALABRIA and STEELMAN concur. 

STATE OF NORTH CAROLINA Y. TIMMY WAYNE SPEIGHT 

No. COAOS-776 

(Filed 7 September 2004) 

1. Indigent Defendants- funds for expert witnesses-insuffi- 
cient particularized showing 

The denial of funds for medical and accident reconstruction 
experts for a DWI and second-degree murder defendant was not 
error where defendant's unsupported assertions showed only a 
mere hope or suspicion of favorable evidence. Moreover, any 
alleged error in denying funds for the accident reconstruction 
expert was not prejudicial because defendant wanted the expert 
to undermine malice and the jury ultimately acquitted defendant 
of second-degree murder. 

2. Evidence- consumption of alcohol by driver-observa- 
tions of officer 

An officer's testimony that a DWI and second-degree murder 
defendant had consumed sufficient alcohol to be impaired was 



IN THE COURT O F  APPEALS 107 

STATE v. SPEIGHT 

[I66 X.C. App. 106 (2004)l 

admissible because the officer detected the odor of alcohol in the 
car and on defendant's breath, observed the scene of the collision 
and its severity, interviewed four or five witnesses, and had been 
on a traffic enforcement unit for five years. 

3. Evidence- motion to suppress-timely and sufficient- 
other evidence admitted 

The denial of a DWI and second-degree murder defendant's 
motion to suppress the results of an SBI analysis of his blood 
samples was erroneous but not prejudicial. The State was placed 
on notice that defendant would seek to suppress this evidence by 
the inclusion of "any and all blood or breath alcohol level tests" 
in defendant's amended motion to suppress. Moreover, defendant 
was not required to file a motion to suppress prior to trial 
because the blood was seized as the result of a warrantless con- 
sent search and the State gave notice of its intent to use the evi- 
dence only five days prior to trial rather than the 20 days required 
by N.C.G.S. Q 15A-975(b). However, there was no prejudice 
because the State introduced evidence of a separate blood analy- 
sis performed by the hospital. 

4.Witnesses- expert-blood testing and accident 
reconstruction 

There was no error in the admission of expert testimony from 
the State's accident reconstruction expert and the State's expert 
on blood testing analysis in a trial for DWI and second-degree 
murder. Both accident reconstruction and blood testing have 
been recognized as sufficiently reliable methods of scientific test- 
ing, and both witnesses were better qualified than the jury to 
form an opinion on their respective subjects. 

5. Sentencing- aggravating factors-not found by jury- 
remanded 

A defendant's motion for appropriate relief was granted 
where a jury did not decide the aggravating factors considered by 
the court in imposing aggravated sentences. Although the State 
argued harmless error, a case must be remanded for new sen- 
tencing when the trial judge errs in a finding in aggravation and 
imposes a sentence beyond the presumptive. 

Appeal by defendant from judgments entered 30 August 2002 by 
Judge W. Russell Duke, Jr. in Pitt County Superior Court. Heard in the 
Court of Appeals 30 March 2004. 
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Attorney General Roy A. Cooper, 111, by Special Deputy Attorney 
General Isaac 1: Avery, 111 and Assistant Attorney General 
Patricia A. Duffy, for the State. 

Margaret Creasy Ciardella for defendant-appellant. 

HUNTER, Judge. 

Timmy Wayne Speight ("defendant") appeals from three separate 
judgments dated 30 August 2002 entered consistent with a jury ver- 
dict finding him guilty of two counts of involuntary manslaughter and 
one count of driving while impaired ("DWI"). As a result of his con- 
victions, defendant was given an active sentence of two consecutive 
prison terms, with minimum terms of twenty months and corre- 
sponding maximum terms of twenty-four months on the involuntary 
manslaughter convictions and an additional consecutive sentence of 
twelve months for the DWI conviction. For the reasons stated herein, 
we conclude there was no prejudicial error at trial, however, we 
remand for resentencing. 

The State's evidence tends to show that defendant was driving a 
Camaro northbound on Highway 11 in Pitt County, North Carolina. 
Several witnesses testified that defendant was cutting in and out of 
heavy rush hour traffic and driving at speeds estimated between sixty 
and eighty miles per hour. As traffic passed through a stoplight, 
defendant's car cut in front of another vehicle. Defendant lost control 
of his vehicle, skidded across the median, hit a pole, and collided 
head on into a white Buick traveling in the opposite direction with 
such force that the Buick was flipped upside down. The collision 
killed both the driver of the Buick, Lynwood Thomas, and his son, 
Donald Thomas, a passenger in the car. 

One of the responding EMS technicians testified that as he was 
attending to defendant in his car at the scene, the EMS technician 
detected the odor of alcohol. While defendant was being extracted 
from his vehicle, Officer M. L. Montayne ("Officer Montayne") of the 
Greenville Police Department, also detected a slight odor of alcohol 
inside the Camaro. Officer Montayne also received accounts from 
four or five witnesses who observed defendant's driving and the 
resulting collision. 

Defendant was transported to a hospital via ambulance, and 
Officer Montayne followed. At the hospital, Officer Montayne talked 
with defendant and noted a moderate odor of alcohol on defendant's 
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breath. Based upon the severity of the collision, the witnesses' obser- 
vations, and the odor of alcohol in the car and on defendant's breath, 
Officer Montayne reached the opinion that defendant had consumed 
sufficient alcohol to appreciably impair his mental and physical fac- 
ulties and charged defendant with DWI. 

After Officer Montayne read defendant his chemical testing 
rights, defendant signed a form acknowledging he understood those 
rights and signed a separate form consenting to giving blood samples. 
Defendant also subsequently signed a form consenting to the release 
of all of his medical records to the district attorney's office. Blood 
samples were taken and given to the State Bureau of Investigation 
("SBI") for analysis. The SBI analysis revealed defendant had a blood 
alcohol level of .10 and further analysis showed the presence of THC, 
a chemical found in marijuana, in defendant's blood. There was also 
evidence that analysis of defendant's hospital records showed 
defendant with a blood alcohol level of . l l  based on the hospital's 
testing. At trial, an SBI analyst gave expert testimony that he per- 
formed retroactive analysis of both the SBI blood testing and the 
hospital's blood testing, which would extrapolate defendant's blood 
alcohol level back to the time of the accident. The results of both 
extrapolations showed that at the time of the collision, defendant had 
a .13 blood alcohol level. 

Defendant was indicted on two counts of second degree murder 
and one count of DWI. Prior to trial, defendant moved as an indigent 
defendant for funds to hire a medical expert and an accident recon- 
struction expert. The trial court denied both motions. On 21 August 
2002, the State filed a motion to allow the State to use defendant's 
medical records, including "toxicology blood screens and other lab 
tests." The same day, defendant filed a motion to suppress any evi- 
dence of defendant's medical records. The following day, defendant 
amended his motion to suppress to expressly include a request to 
suppress "[alny and all medical records, including but not limited 
to any and all blood or breath alcohol level tests." At trial, 
which began on 26 August 2002, when the State sought to introduce 
evidence of the SBI blood test analysis, defendant objected, noting 
his prior motion to suppress medical records. The trial court denied 
the motion on the grounds that the SBI blood test was not a medical 
record and that the motion to suppress was not timely filed. The jury 
acquitted defendant of both counts of second degree murder, but 
found him guilty of two counts of involuntary manslaughter and one 
count of DWI. 
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The issues presented are whether (1) the trial court erred in deny- 
ing defendant funds to hire experts; (11) Officer Montayne's testimony 
that in his opinion defendant was impaired was an improper opinion 
by a lay witness; (111) the trial court committed prejudicial error in 
denying the motion to suppress as untimely; and (IV) the trial court 
properly allowed the State to present expert testimony in the fields of 
accident reconstruction and blood testing. 

[I] Defendant first argues that the trial court erred in denying him 
funds to hire an accident reconstruction expert and a medical expert. 
We disagree. 

"An indigent defendant's right to the assistance of an expert 
at state expense 'is rooted' in the Fourteenth Amendment's guaran- 
tee of fundamental fairness and the principle that an indigent de- 
fendant must be given a fair opportunity to present his defense.' " 
State v. Parks, 331 N.C. 649, 655, 417 S.E.2d 467, 471 (1992) (quoting 
State v. Tucker, 329 N.C. 709, 718,407 S.E.2d 805, 81 1 (1991)). In Ake 
v. Oklahoma, 470 U.S. 68, 84 L. Ed. 2d 53 (1985), the United States 
Supreme Court "held that when a defendant makes a preliminary 
showing that his sanity will likely be a 'significant factor at trial,' the 
defendant is entitled, under the Constitution, to the assistance of a 
psychiatrist in preparation of his defense." State v. Moore, 321 N.C. 
327, 335, 364 S.E.2d 648, 652 (1988) (quoting Ake, 470 U.S. at 74, 84 
L. Ed. 2d at 60). North Carolina courts have subsequently expanded 
the holding in Ake to instances where an indigent defendant has 
sought the state funded assistance of experts in areas other than psy- 
chiatry, but requiring "that such experts need not be provided unless 
the defendant 'makes a threshold showing of specific necessity for 
the assistance of the expert' requested." Id .  (quoting State v. Penley, 
318 N.C. 30, 51, 347 S.E.2d 783, 795 (1986)). 

In Moore, the North Carolina Supreme Court further held that: 

In order to make a threshold showing of specific need for the 
expert sought, the defendant must demonstrate that: (1) he will 
be deprived of a fair trial without the expert assistance, or (2) 
there is a reasonable likelihood that it will materially assist him 
in the preparation of his case. 

Id.  "In determining whether the defendant has made the requisite 
showing of his particularized need for the requested expert, the court 
'should consider all the facts and circumstances known to it at the 
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time the motion for .  . . assistance is made.' " Id. at 336, 364 S.E.2d at 
652 (quoting State v. Gambrell, 318 N.C. 249, 256, 347 S.E.2d 390, 394 
(1986)). "The determination of whether a defendant has made an ade- 
quate showing of particularized need lies largely within the discretion 
of the trial court." State v. Brown, 357 N.C. 382, 387, 584 S.E.2d 278, 
281 (2003). "While particularized need is a fluid concept determined 
on a case-by-case basis, ' "[mlere hope or suspicion that favorable 
evidence is available is not enough." ' " Id. (quoting State v. Page, 346 
N.C. 689, 696-97,488 S.E.2d 225,230 (1997)). "Furthermore, 'the State 
is not required by law to finance a fishing expedition for the defend- 
ant in the vain hope that "something" will turn up.' " State v. McNeilt, 
349 N.C. 634, 650, 509 S.E.2d 415,424 (1998) (quoting State v. Alford, 
298 N.C. 465,469, 259 S.E.2d 242, 245 (1979)). 

Defendant in the case sub judice relies on both Moore and Parks, 
arguing that they are analogous to the present case. Both of those 
cases' are, however, distinguishable. In Moore, the defendant moved 
to be provided funds from which to hire a psychiatrist in order to 
determine whether he was competent to waive his Miranda rights. 
Moore, 321 N.C. at 334-35, 364 S.E.2d at 651-52. The Supreme Court 
noted that at the motion hearing defendant made a particularized 
showing that: 

"(1) Defendant has an IQ of 51; 

(2) Defendant's "mental age" is equivalent to that of an eight or 
nine year old; 

(3) Defendant's vocabulary is equivalent to that of a fourth or 
fifth grade elementary student; 

(4) According to expert testimony, defendant cannot understand 
complicated instructions; 

(5) According to family members, defendant could not under- 
stand the rights read by Detective Crawford without further 
explanation; 

(6) According to the expert testimony, defendant is easily led and 
intimidated by others; 

(7) According to a friend of defendant, defendant can be "run 
over" by "anybody"; 

(8) Defendant's low intelligence level may have rendered him 
unable to understand the nature of any statement he may have 
made: 
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(9) Defendant's mental retardation may have rendered him 
unable to knowingly waive his rights; 

(10) The state's case against defendant was predicated in signifi- 
cant measure on defendant's confession because G. G. could not 
identify her assailant." 

Id .  at 336-37, 364 S.E.2d at 652-53. The Supreme Court concluded 
that this evidence was sufficient to show the defendant had a partic- 
ularized need for psychiatric expert assistance. Id .  The Moore Court 
also held that the defendant in that case was entitled to funds for a 
fingerprint expert where the defendant made five specific verified 
allegations in support of his motion. Id .  at 343-44, 364 S.E.2d at 
656-57. Likewise, in Parks, the defendant placed nine specific facts 
and circumstances before the trial court, which our Supreme Court 
concluded were sufficient to establish that his mental health was 
likely to be a significant factor at trial and the assistance of an expert 
was reasonably likely to materially assist him in the preparation of 
his case. Parks, 331 N.C. at 657-58, 417 S.E.2d at 472-73. 

In this case, with regard to his motion to hire an accident recon- 
struction expert, defendant alleged no specific facts or circumstances 
either in his written motion or in his argument before the trial court. 
Instead, he simply informed the trial court that he desired an accident 
reconstruction expert to review the State's evidence to see if there 
was any evidence to undermine the malice element of the second 
degree murder charges. This undeveloped assertion by defendant is 
insufficient to establish the particularized showing required to 
receive state funds for expert assistance. See State v. Artis, 316 N.C. 
507, 512-13, 342 S.E.2d 847, 851 (1986). Moreover, this was not a case 
in which the basic facts of the incident were in dispute: defendant 
was weaving in and out of rush hour traffic at a relatively high rate of 
speed until he lost control of his car and struck the victims' vehicle 
head on in the opposite lane of travel. Furthermore, because the jury 
ultimately found that defendant had not committed second degree 
murder, any alleged error in the denial of an expert to assess whether 
defendant had acted with malice was not prejudicial. 

With regard to his motion for a medical expert, defendant 
asserted that he needed an expert to review his medical records to 
determine (I) whether defendant was able to give valid consent to the 
blood testing and release of his medical records, and (2) what defend- 
ant's state of mind may have been at the time of the accident. 
Defendant admitted his assertions were "speculation." Again, defend- 
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ant's unsupported assertions do not establish a sufficiently particu- 
larized showing requiring a trial court to grant him state funds with 
which to hire an expert. They instead show only a mere hope or sus- 
picion that favorable evidence might be turned up. Therefore, the 
trial court did not err in denying defendant's motions for funds to hire 
expert witnesses. 

[2] Defendant next contends Officer Montayne's testimony that in his 
opinion defendant had consumed sufficient alcohol to appreciably 
impair his mental and physical faculties at the time of the collision 
was inadmissible because it was speculative and lacked a proper 
foundation. We disagree. 

This case is squarely controlled by our Supreme Court's ruling in 
State v. Rich, 351 N.C. 386, 527 S.E.2d 299 (2000), which stated: 

"If the witness is not testifying as an expert, his testimony in 
the form of opinions or inferences is limited to those opinions or 
inferences which are (a) rationally based on the perception of the 
witness and (b) helpful to a clear understanding of his testimony 
or the determination of a fact in issue." 

N.C.G.S. 5 8C-1, Rule 701 (1999). Additionally, it is a well-settled 
rule that a lay person may give his opinion as to whether a person 
is intoxicated so long as that opinion is based on the witness's 
personal observation. State v. Lindley, 286 N.C. 255, 258, 210 
S.E.2d 207, 209 (1974). 

[Tlhis Court has held that "an odor [of alcohol], standing alone, 
is no evidence that [a driver] is under the influence of an intoxi- 
cant." Atkins v. Moye, 277 N.C. 179, 185, 176 S.E.2d 789, 793 
(1970). However, in that same case, this Court also stated, "the 
'[flact that a motorist has been drinking, when considered in con- 
nection with faulty driving . . . or other conduct indicating an 
impairment of physical or mental faculties, is sufficient prima 
facie to show a violation of [N.C.G.S. $1 20-138.' " Id. at 185, 176 
S.E.2d at 794 (quoting State v. Hewitt, 263 N.C. 759, 764, 140 
S.E.2d 241, 244 (1965)). 

Rich, 351 N.C. at 398, 527 S.E.2d at 305-06. 

In Rich, the almost identical facts of an accident caused by a 
drunk driver resulted in the deaths of two people. The North Carolina 
Supreme Court upheld the admission of lay witness opinion testi- 
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mony by the investigating officer that the defendant was impaired. 
See id. at 398-99, 527 S.E.2d at 306. In that case, the investigating 
officer not only detected the odor of alcohol on defendant, but 
also observed the crash scene and observed the defendant at the hos- 
pital. See id. In addition, the officer interviewed two witnesses to the 
collision. See id. 

In the case sub judice, Officer Montayne not only detected the 
odor of alcohol in the car and on defendant's breath, but as in Rich, 
observed the scene of the collision and its severity. He interviewed 
four or five witnesses who informed him of defendant's cutting in 
and out of traffic during rush hour at high speed. Moreover, Officer 
Montayne had been employed by the Greenville Police Department 
Traffic Safety Unit for five years, and that unit had exclusive respon- 
sibility over traffic enforcement in Greenville. Thus, as in Rich, 
Officer Montayne's lay opinion that defendant was impaired was suf- 
ficiently based upon his perception of defendant and his observations 
at the scene of the accident. Therefore, the trial court did not err in 
admitting this testimony. 

[3] Defendant next contends the trial court erred in denying his 
motion to suppress evidence of the results of the SBI analysis of his 
blood samples as untimely. We agree, but conclude that denial of this 
motion to suppress was not prejudicial. 

The State first contends that the motion to suppress did 
not include any reference to the SBI analysis of blood drawn from 
defendant at the hospital, and thus the State had no notice defend- 
ant would seek to suppress this evidence. Defendant, however, 
specifically amended his pre-trial motion to suppress to include, in 
bold and italicized print, all medical records "including but not lim- 
ited to any and all blood or breath alcohol level tests." (Emphasis 
omitted.) The reference to "any and all blood or breath alcohol level 
tests" is sufficient to put the State on notice that defendant would 
seek to suppress any and all blood alcohol testing performed as a 
result of blood samples taken during his treatment at the hospital 
following the accident. 

Even assuming that the motion to suppress did not include the 
SBI test results, we nevertheless conclude that defendant's motion to 
suppress was not untimely even though not filed prior to trial. N.C. 
Gen. Stat. # 15A-975 provides that generally a motion to suppress evi- 
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dence in a criminal case must be filed prior to trial. See N.C. Gen. 
Stat. 5 15A-975(a) (2003). Where, however, the State has failed to give 
notice twenty days prior to trial of its intent to use evidence seized as 
a result of a warrantless search, a motion to suppress may be made at 
trial. See N.C. Gen. Stat. 5 15A-975(b). 

In this case, blood was seized from defendant as the result of a 
warrantless consent search and the State did not give notice of its 
intent to use such evidence until five days prior to trial. Thus, defend- 
ant was not required to file a motion to suppress this evidence prior 
to trial. See State v. Fisher, 321 N.C.  19,27, 361 S.E.2d 551, 555 (1987) 
(even though defendant had notice that the State had evidence of 
blood samples seized in a warrantless search, defendant did not have 
notice of the State's intent to use that evidence). 

We nevertheless conclude that denial of the motion to suppress 
the SBI testing results on this ground did not result in prejudicial 
error. The State also introduced evidence of analysis performed on 
the blood samples by the hospital, separate from the SBI analysis. 
Defendant made no objection to this evidence, thus waiving any 
assertion of error. The analysis of the hospital testing showed defend- 
ant had a blood alcohol level of . l l ,  which witness Glover's retroac- 
tive extrapolation to the time of the accident indicated defendant had 
a blood alcohol level of .13, the same as the results of the retroactive 
testing on the SBI ana1ysis.l Thus, although the trial court erred in 
denying the motion to suppress on the ground that it was not timely 
filed, the error was h a r m l e ~ s . ~  

IV. 

[4] Defendant next contends the trial court erred in admitting the 
expert testimony of the State's accident reconstruction expert and an 
SBI expert on blood testing analysis. Defendant contests these wit- 
nesses' expertise on two fronts. He argues first that neither wit- 
ness possessed sufficient expertise in their fields, and second that the 
trial court failed to take into consideration the reliability of the areas 
of their expertise. 

1. The extrapolation from both samples by Glover was based on the average rate 
that alcohol is eliminated from the human body. However, Glover also testified that 
defendant's actual rate of alcohol elimination was consistent with the average alcohol 
elimination rate. 

2. We make no determination a s  to the substantive merits of defendant's motion 
to suppress this evidence, because the trial court did not make findings of fact or rule 
on the merits of the motion to suppress prior to summarily denying the motion on the 
procedural grounds addressed in this opinion. 
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" 'The essential question in determining the admissibility of opin- 
ion evidence is whether the witness, through study or experience, has 
acquired such skill that he was better qualified than the jury to form 
an opinion on the subject matter to which his testimony applies.' " 
State v. Tyler, 346 N.C. 187, 204, 485 S.E.2d 599, 608 (1997) (quoting 
State v. Mitchell, 283 N.C. 462, 467, 196 S.E.2d 736, 739 (1973)). 
Furthermore, before expert testimony, scientific or otherwise, is 
admitted into evidence, "the trial court must determine whether the 
expert's method of proof is sufficiently reliable as an area of expert 
testimony." Howerton v. Arai Helmet, Ltd., 358 N.C. 440, 459, 597 
S.E.2d 674, 686 (2004) (citing State v. Goode, 341 N.C. 513, 527-29, 461 
S.E.2d 631, 639-40 (1995)); see Kumho Tire Co. v. Camichael, 526 
U.S. 137, 149, 143 L. Ed. 2d 238, 251 (1999); Stnte u. Berry, 143 N.C. 
App. 187, 202-03, 546 S.E.2d 145, 156 (2001). The trial court is to be 
given flexibility in what factors to consider when determining the 
reliability of expert testimony. See State v. Davis, 142 N.C. App. 81, 
89-90, 542 S.E.2d 236, 241 (2001). Absent new evidence, a trial court 
need not redetermine in every case the reliability of a particular field 
of knowledge that is consistently accepted as reliable by our Courts. 
Taylor v. Abernethy, 149 N.C. App. 263, 274, 560 S.E.2d 233, 240 
(2002); see also Howerton, 358 N.C. at 459, 597 S.E.2d at 687. 
"[Wjithout discretionary authority trial courts would be unable to 
avoid 'reliability proceedings in ordinary cases where the reliability 
of an expert's methods is properly taken for granted, and to require 
appropriate proceedings in the less usual or more complex cases 
where cause for questioning the expert's reliability arises.' " Davis, 
142 N.C. App. at 90, ,542 S.E.2d at 241 (quoting Kumho Tire Co., 
526 U.S. at 152, 143 L. Ed. 2d at 253). Accordingly, we review the 
trial court's decision to admit expert testimony for an abuse of dis- 
cre'tion. See id. 

At the outset, we note that both accident reconstruction, see 
State v. Holland, 150 N.C. App. 457, 463, 566 S.E.2d 90, 94 (2002), and 
blood testing, see State v. McDonald, 151 N.C. App. 236, 239, 565 
S.E.2d 273, 275 (2002), have been recognized by this Court as suffi- 
ciently reliable methods of scientific testing. Furthermore, both 
experts testified to their qualifications in their respective fields and 
our review of the record shows that each had acquired skills to the 
extent that they were better qualified than the jury to form an opin- 
ion on their respective subjects. The State's proffered accident recon- 
struction expert, Sergeant John Tomer, had been employed with the 
Highway Patrol for twenty years, had taken classes in collision inves- 
tigation, and had taught approximately seven classes in accident 
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reconstruction. The State's blood analysis expert, Paul Glover, holds 
a masters degree in biology, is a research scientist and chemical spe- 
cialist with the Forensic Tests for Alcohol Branch of the North 
Carolina Department of Health and Human Services, and is in charge 
of evaluating individuals who apply for a permit to conduct blood 
alcohol analysis. Thus, the trial court did not err in admitting this 
expert testimony. Accordingly, there was no prejudicial error in 
defendant's trial. 

[5] Finally, defendant has filed a motion for appropriate relief con- 
tending the trial court's imposition of a sentence in the aggravated 
range was done in violation of the Sixth Amendment to the United 
States Constitution as interpreted by Blakely v. Washington, - U.S. 
-, 159 L. Ed. 2d 403 (2004). 

In Blakely, the U.S. Supreme Court held that a trial court 
alone may not impose a sentence in excess of the "statutory 
maximum," unless either a jury's verdict finds that additional 
facts, or aggravating circumstances, warrant an increased sen- 
tence, or the defendant has waived his Sixth Amendment right to 
trial by jury. . . . [Tlhe "statutory maximum" for an offense is "the 
maximum sentence a judge may impose solely on the basis of the 
facts reflected i n  thejury verdict or admitted by the defendant." 
Blakely, U.S. a t ,  159 L. Ed. 2d at 413. The Court further explained 
"the relevant 'statutory maximum' is not the maximum sentence 
a judge may impose after finding additional facts, but the maxi- 
mum he may impose without any additional findings." Blakely, 
- U.S. at -, 159 L. Ed. 2d at 413-14. 

State v. Allen, 166 N.C. App. 139, 148, 601 S.E.2d 299, 305-06 (2004). 

Defendant received two consecutive aggravated sentences of a 
minimum of twenty and a maximum of twenty-four months for invol- 
untary manslaughter and a consecutive aggravated sentence of 
twelve months for impaired driving. As the jury did not decide the 
aggravating factors considered by the trial court, defendant's Sixth 
Amendment right to a trial by jury was violated. See Blakely, - U.S. 
at -, 159 L. Ed. 2d at 412. 

Nonetheless, the State argues that under a harmless error analy- 
sis, defendant's sentences should be upheld. However, as explained in 
State v. Allen, "[olur Supreme Court has definitively stated that when 
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'the [trial] judge [has] erred in a finding or findings in aggravation and 
imposed a sentence beyond the presumptive term, the case must be 
remanded for a new sentencing hearing.' " Allen, 166 N.C. App. at 149, 
601 S.E.2d at 306 (quoting State v. Ahearn, 307 N.C. 584, 602, 300 
S.E.2d 689, 701 (1983)). Accordingly, we grant defendant's motion for 
appropriate relief and remand this case to the trial court for resen- 
tencing consistent with the holding in Blakely. 

No prejudicial error in trial; remanded for resentencing. 

Judges WYNN and TYSON concur. 

STATE O F  NORTH CAROLINA v. DAMON DEMOND STAFFORD 

KO. COA03-760 

(Filed 7 September 2004) 

1. Appeal and Error- preservation of issues-failure to  ar- 
gue in brief 

The four assignments of error that defendant failed to argue 
in his brief are deemed abandoned pursuant to N.C. R. App. P. 
28(b)(6). 

2. Sentencing- resentencing-robbery with dangerous weap- 
on-improper alteration of original 

The trial court erred by amending defendant's sentences on 
the two charges of robbery with a dangerous weapon after the 
trial court entered a final judgment and after defendant filed a 
notice of appeal, and the case is remanded for reinstatement of 
the judgments entered on 29 November 2001 because the purpose 
of the resentencing was to alter the original sentence. 

3. Appeal and Error- preservation of issues-double jeop- 
ardy-failure to  object 

Although defendant contends the trial court violated his 
double jeopardy rights by submitting both counts of robbery 
with a dangerous weapon to the jury where both indictments 
reference a taking of the same property but name different 
victims, this assignment of error is overruled because defend- 
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ant did not object at trial to the submission of both counts on 
constitutional grounds. 

4. Burglary and Unlawful Breaking or Entering; Homicide; 
Robbery- felony breaking or entering-first-degree mur- 
der-robbery with dangerous weapon-motion to dismiss- 
sufficiency of evidence 

The trial court did not err by denying defendant's motion to 
dismiss the charges of double first-degree murder, double rob- 
bery with a dangerous weapon, and felony breaking or entering, 
and by denying defendant's motion to set aside the verdict, 
because: (1) there was sufficient evidence of two killings com- 
mitted in the perpetration of a robbery to constitute double first- 
degree murder; (2) in regard to the robbery with a dangerous 
weapon charges, defendant provided no evidence to refute the 
account of how the victims' briefcase containing the family's per- 
sonal property was taken from the house, and the discrepancy of 
a victim's testimony is a matter properly left for the jury as the 
fact finders; and (3) in regard to the felony breaking or entering 
charge, defendant did not provide any evidence to refute the 
account of how he came to be present inside the victims' house. 

5. Homicide- first-degree murder-short-form indictment- 
constitutionality 

The short-form murder indictments used to charge defendant 
with two counts of first-degree murder were constitutional. 

Appeal by defendant from judgments entered 29 November 2001 
by Judge Beverly T. Beal in Gaston County Superior Court. Heard in 
the Court of Appeals 15 March 2004. 

Attorney General Roy Cooper, by Assistant Attorney General 
Robert C. Montgomery, for the State. 

Leslie C. Rawls for defendant. 

TIMMONS-GOODSON, Judge. 

Damon Demond Stafford ("defendant") appeals his convictions 
of two counts of first-degree murder, two counts of robbery with a 
dangerous weapon, and felony breaking or entering. For the rea- 
sons that follow, we conclude that there was no error at trial, but 
Vacate the trial court's order amending defendant's sentence, and 
remand for resentencing. 
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The evidence presented at trial tends to show the following: 
On 13 August 1999, Donald James Hunt ("Mr. Hunt"), his wife Janie 
Pearl Hunt ("Mrs. Hunt"), and their adult son Donald James Hunt, Jr. 
("D.J."), were asleep in their home in Gastonia, North Carolina. Mr. 
and Mrs. Hunt were sleeping in the bedroom and D.J. was sleeping 
in the living room. The three were awakened by intruders who 
announced themselves as the police, and ordered Mr. and Mrs. Hunt 
out of bed and into the living room. One of the intruders asked D.J. 
if he drove a black Explorer. D.J. answered in the affirmative and 
the intruder struck him on the back of the head with a gun. All three 
victims were instructed at gunpoint to lie on the floor. One of the 
intruders removed jewelry that D.J. was wearing and took money 
from D.J.'s pocket. The intruders repeatedly asked D.J. questions 
such as "Where is the money?" and "Where is the stuff'?" to which 
D.J. replied that he had no drugs and no money other than that which 
was in his pocket. 

The intruders began searching the house and demanded more 
money. D.J. told them that money could be found upstairs. One of the 
intruders took Mrs. Hunt with him to the upstairs bedroom where he 
searched for money. After failing to locate any money, the intruder 
returned Mrs. Hunt to the living room and the three intruders began 
threatening to kill the victims. A struggle ensued between D.J., Mr. 
Hunt and the intruders. The altercation between Mr. Hunt and 
intruder Devan Lashawn Bynum ("Bynum") progressed into a nearby 
bedroom. D.J. testified that at that point, defendant walked to the 
door of the bedroom and began firing a gun into the room. D.J. then 
saw defendant take a briefcase belonging to the family and run out of 
the rear door, followed by the third intruder. Mr. Hunt and Bynum 
died as a result of the gunshot wounds. 

At trial, defendant was convicted of two counts of first-degree 
murder in the deaths of Mr. Hunt and Bynum, two counts of robbery 
with a dangerous weapon, and breaking or entering. On 29 November 
2001, defendant was sentenced to life imprisonment without parole 
for each count of first-degree murder, seventy-five months to ninety- 
nine months for each count of robbery with a dangerous weapon, and 
ten to twelve months for felony breaking or entering. The trial court 
ordered these sentences to be served consecutively. 

Defendant entered a notice of appeal to this Court on 29 
November 2001. Eight months later, on 15 July 2002, the trial court 
reconvened for a "resentencing hearing" at which time the trial court 
entered "corrected judgment7' and commitment worksheets, amend- 
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ing defendant's sentence to a term of seventy-seven months to 102 
months for each count of robbery with a dangerous weapon. 
Defendant appeals these convictions and amended sentences. 

[ I ]  As an initial matter, we note that defendant's brief contains 
arguments supporting only five of the original nine assignments of 
error on appeal. The four omitted assignments of error are deemed 
abandoned pursuant to N.C.R. App. P. 28(b)(6) (2004). We therefore 
limit our review to those assignments of error addressed in defend- 
ant's brief. 

The remaining issues presented on appeal are whether the trial 
court erred by (I) amending defendant's sentences on the charges of 
robbery with a dangerous weapon after defendant's notice of appeal; 
(11) submitting both counts of robbery with a dangerous weapon to 
the jury; (111) denying defendant's motions to dismiss and motion to 
set aside the verdict; and (IV) proceeding to trial on short-form mur- 
der indictments. 

[2] In his first assignment of error, defendant argues, and the State 
concedes, that the trial court erred by amending defendant's sen- 
tences on the two charges of robbery with a dangerous weapon after 
the trial court entered a final judgment, and after defendant filed a 
notice of appeal. 

The law is well established in this State that 

the [trial] court has inherent power to amend judgments by cor- 
recting clerical errors or supplying defects so as to make the 
record speak the truth. The correction of such errors is not lim- 
ited to the term of court, but may be done at any time upon 
motion, or the court may on its own motion make the correction 
when such defect appears. But this power to correct clerical 
errors and supply defects or omissions must be distinguished 
from the power of the court to modify or vacate an existing judg- 
ment. And the power to correct clerical errors after the lapse of 
the term must be exercised with great caution and may not be 
extended to the correction of judicial errors, so as to make the 
judgment different from what was actually rendered. 

Shaver v. Shaver, 248 N.C. 113, 118, 102 S.E.2d 791, 795 (1958) (cita- 
tions omitted). 

In the case sub judice, after hearing penalty phase evidence, the 
trial court entered findings of aggravating factors for both counts of 
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robbery with a dangerous weapon. Accordingly, the trial court had 
the statutory authority to "impose a sentence that is permitted by 
the aggravated range described in G.S. 15A-1340.17(~)(4)." N.C. Gen. 
Stat. § 15A-1340.16(b) (2003). Given that robbery with a dangerous 
weapon is a class D felony, see N.C. Gen. Stat. Q 14-87 (2003), and that 
defendant was a prior record level I1 offender, the authorized aggra- 
vated sentence was seventy-seven to ninety-five months. N.C. Gen. 
Stat. Q 15A-1340.17(~)(4) (2003). However, the judgment imposed by 
the trial court sentenced defendant to a term of seventy-five to 
ninety-nine months for each count of robbery with a dangerous 
weapon. This sentence falls within the presumptive range of sixty- 
one to seventy-seven months. Id. 

On 15 July 2002, the trial court convened for a resentencing hear- 
ing, at which time the judge stated the following: 

In case 99 CRS 29086, the Court found the Defendant had 
been convicted of robbery with a dangerous weapon of Donald 
James Hunt, a Class D felony, prior record level 11. The Court indi- 
cated that . . . aggravating factors were found. The Court did not 
make any findings in mitigation. At that point the Court sen- 
tenced the Defendant to a sentence of not less than 75 nor more 
than 99 months. That sentence is not from the aggravated range. 
That sentence is from the presumptive range. 

So the problem in 99 CRS 29086 is that the Defendant was 
sentenced in the inappropriate range. Then the Court sentenced 
the Defendant in regard to robbery with a dangerous weapon of 
Donald James Hunt, Jr., a Class D felony, prior record level 11. The 
Court indicated that the same aggravating factors that had previ- 
ously been found in 99 CRS 29087 were also found as to this 
charge. The Court made no findings in mitigation and did not 
intend to find and did not find that there were any mitigating fac- 
tors, and the Court then imposed another sentence of 75 months 
minimum, 99 months maximum, which also was not in the aggra- 
vated range but was in the presumptive range which was not the 
correct sentencing procedure. 

The judge proceeded to increase the sentence for each count of 
robbery with a dangerous weapon to a term of seventy-seven months 
to 102 months. 
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The State has conceded that the trial court was acting under a 
misapprehension. The State has not argued that the original sentence 
was error. Thus, we conclude that the purpose of the resentencing 
was to alter the original sentence from that which was rendered on 29 
November 2001. Accordingly, we vacate the trial court's judgments 
entered on 15 July 2002, and remand this case for the trial court to 
reinstate the judgments entered on 29 November 2001. 

[3] Defendant next assigns error to the trial court for submitting 
both counts of robbery with a dangerous weapon to the jury 
where both indictments reference a taking of the same property, but 
name different victims. Defendant argues that he was unlawfully 
convicted of both counts of robbery with a dangerous weapon in 
violation of the laws against Double Jeopardy and in the face of in- 
sufficient evidence. We disagree. 

As an initial matter, we note, and defendant concedes, that 
defense counsel did not object to the submission of both counts 
of robbery with a dangerous weapon to the jury at trial on constitu- 
tional grounds. Defendant may not raise the constitutional issue of 
Double Jeopardy for the first time on appeal. State v. Scott, 99 N.C. 
App. 113, 116-17, 392 S.E.2d 621, 623 (1990), appeal dismissed and 
rev. granted by 327 N.C. 486, 397 S.E.2d 234 (1990), affl i n  part 
and rev'd in part  by 331 N.C. 39, 413 S.E.2d 787 (1992). Because 
defendant failed to raise the Double Jeopardy issue at trial, we 
decline to review the issue on appeal. We discuss infra the ques- 
tion of whether the trial court erred by denying defendant's motions 
to dismiss the charges of robbery with a dangerous weapon due to 
insufficient evidence. 

[4] Defendant argues that the trial court erred by denying his 
motions to dismiss all charges and motion to set aside the verdict. 
We disagree. 

In ruling on a motion to dismiss based on insufficiency of 
evidence, the trial court must determine whether there is substantial 
evidence of each element of the offense charged. See State v. Bullard, 
312 N.C. 129, 160,322 S.E.2d 370,387 (1984). "Substantial evidence is 
such relevant evidence as a reasonable mind might accept as ade- 
quate to support a conclusion." S h t e  v. Smith,, 300 N.C. 71, 78-79, 265 
S.E.2d 164, 169 (1980). When reviewing the evidence, the trial court 
must consider even incompetent evidence in the light most favorable 
to the prosecution, granting the State the benefit of every reasonable 
inference. State v. Brown, 310 N.C. 563, 566, 313 S.E.2d 585, 587 
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(1984). Any contradictions or discrepancies in the evidence should be 
resolved by the jury. Id. "The standard of review of a trial court's 
denial of a motion to set aside a verdict for lack of substantial evi- 
dence is the same as reviewing its denial of a motion to dismiss." 
State v. Duncan, 136 N.C. App. 515, 520, 524 S.E.2d 808, 811 (2000) 
(citing State v. Young, 120 N.C. App. 456, 462 S.E.2d 683 (1995)). 

In the case sub  judice, defendant was convicted of five 
crimes. Upon review, we analyze the sufficiency of the evidence as 
to each offense. 

Defendant was convicted of first-degree murder in the death of 
Devan Lashawn Bynum. First-degree murder is defined by statute as 
a "willful, deliberate, and premeditated killing, or which shall be com- 
mitted in the perpetration or attempted perpetration of any arson, 
rape or a sex offense, robbery, kidnapping, burglary, or other felony 
committed or attempted with the use of a deadly weapon." N.C. Gen. 
Stat. Q 14-17 (2003). 

At trial, D.J. testified that the intruders became frustrated when 
they could not find money in the house, and threatened to kill Mr. 
Hunt, Mrs. Hunt and D.J. Mr. Hunt, who was lying on the floor, 
jumped up, grabbed Bynum, and wrestled him into the bedroom. At 
trial, D.J. described the sequence of events as follows: 

A: Stafford was beside me holding my father; but when my father 
jumped up and grabbed Bynum, Stafford went in the room 
after him. 

Q: Okay. . . . What happened after Stafford went in the other 
room? 

A: I could see him standing right there in the doorway, and then 
I heard like maybe five or six shots. 

Q: Okay. Did you see who was doing the shooting? 

A: He was right there in the doorway, yes. 

Q: Who was shooting? 

A: Stafford. 

D.J. testified that he did not see Bynum in the house after the shoot- 
ing. D.J. then testified that when he saw defendant and the third 
intruder run out of the house, he retrieved his brother's handgun from 
a cabinet and ran out of the front door where he observed the three 
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men running side-by-side down the street. He testified that Bynum 
was between the other two men. 

The Hunts' neighbor, Kathryn Wilson ("Wilson"), testified that 
after the shooting, she observed three men running down the street. 
All three were carrying guns, and one was carrying a briefcase. 
Wilson testified that one of the men was running with a limp. 

Bynum's girlfriend, Shamona Brice ("Brice"), testified that at or 
around 3:00 p.m. on 13 August 1999, she was at her home when her 
brother came in the house and had clothes in his hand that she rec- 
ognized as the clothes that Bynum was wearing that day. 

Thomas Olofsson ("Olofsson") and Teresa Nolan ("Nolan") were 
neighbors of defendant's girlfriend at the time. Each testified that 
mid-afternoon on 13 August 1999, defendant drove a car onto their 
property with two passengers in the car. Olofsson testified that the 
passenger in the front seat was "lethargic." Olofsson and Nolan testi- 
fied that defendant asked Nolan to call 9-1-1 as Olofsson helped to 
pull the front-seat passenger out of the car. Olofsson testified that he 
did not notice any injuries on the front-seat passenger, but that there 
was blood on the seat of the car. Olofsson and Nolan testified that the 
front-seat passenger was wearing only boxer shorts, which he took 
off when he got out of the car. Nolan testified that someone then said, 
"Get back in the car. You have been shot." Nolan, who at this time was 
calling for an ambulance, testified that "after we called 9-1-1 and got 
them on the phone [defendant] was like never mind, we'll take him to 
the hospital." 

Reed Moore ("Moore") was a security officer at Carolinas Medical 
Center in Charlotte, North Carolina. Moore testified that on 13 August 
1999 at around 3:30 p.m., he was posted in the emergency room when 
the following events occurred: 

A: [Tlwo gentlemen came into the emergency room. They was 
[sic] driving a vehicle and pulled up to the front door. They 
offloaded another individual-one had his feet, and one had 
his head-and brought him to the emergency room door. I 
said, "Do you need help?" He had been shot. We carried him to 
the emergency room and placed him on a bed in the emer- 
gency room, and they took out and left out the door. 

Q: Did they say anything prior to leaving out of the door? 

A: No, they didn't. 
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Q: Okay. And what happened after that? 

A: They got in their car and left. 

Q: Could you describe the three gentlemen that came in'? 

A: Okay. Two of the gentlemen-they was [sic] dressed casually, 
but the third person that was-that had been shot didn't have 
any clothes on. 

Dr. James Michael Sullivan ("Dr. Sullivan"), the pathologist who 
performed the autopsy on Bynum, testified that Bynum suffered two 
gunshot wounds, and that one of those gunshot wounds was a fatal 
injury. Dr. Sullivan pronounced Bynum dead at 3:36 p.m. 

We conclude that this is sufficient evidence of a killing commit- 
ted in the perpetration of a robbery to constitute first-degree murder. 
Defendant provided no evidence to refute this account of Bynum's 
death. Therefore, viewing this evidence in the light most favorable to 
the State, we hold that the trial court properly denied defendant's 
motion to dismiss the first-degree murder charge in the death of 
Bynum and the motion to set aside the verdict. 

Defendant was also convicted of first-degree murder for the 
death of Mr. Hunt. Again we highlight D.J.'s testimony about the 
shooting of his father during the course of the armed robbery, 
recounted supra. Mrs. Hunt testified that after defendant and the 
two other intruders left the house, she went into the bedroom where 
Mr. Hunt was lying on the floor. She stated that "[hle was bleed- 
ing and rolling, and he told me to put a pillow under his leg. He 
couldn't feel his leg." Dr. Peter Whittenberg ("Dr. Whittenberg"), the 
pathologist who performed the autopsy on Mr. Hunt, later testified 
that Mr. Hunt suffered four gunshot wounds, and "[tlhe cause of 
death on Mr. Hunt was blood loss or hemorrhaging due to a gunshot 
wound to the abdomen." 

Once again, we conclude that this is sufficient evidence of a 
killing committed in the perpetration of a robbery to constitute first- 
degree murder. Defendant provided no evidence to refute this 
account of Mr. Hunt's death. Therefore, viewing this evidence in 
the light most favorable to the State, we hold that the trial court 
properly denied defendant's motion to dismiss the first-degree mur- 
der charge in the death of Mr. Hunt and the motion to set aside 
the verdict. 
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Defendant was also convicted of robbery with a dangerous 
weapon of Mr. Hunt. A person is deemed to have committed robbery 
with a dangerous weapon when that person, 

having in possession or with the use or threatened use of 
any firearms or other dangerous weapon, implement or 
means, whereby the life of a person is endangered or threatened, 
unlawfully takes or attempts to take personal property from 
another or from any place of business, residence or banking 
institution . . . . 

N.C. Gen. Stat. 5 14-87 (2003). 

At trial, D.J. testified that defendant and two others held him, Mr. 
Hunt and Mrs. Hunt at gunpoint as they searched the house. D.J. tes- 
tified that after defendant shot Mr. Hunt, defendant entered the bed- 
room where Mr. Hunt was lying wounded on the floor, "grabbed the 
briefcase and ran from the bedroom back through the living room 
back out the back door." He stated that the briefcase contained doc- 
uments belonging to each of the family members, including "[clar 
titles, insurance papers, [and] important stuff that the family just kept 
in the briefcase." Defendant provided no evidence to refute this 
account of how the briefcase containing the family's personal prop- 
erty was taken from the house. Therefore, viewing this evidence in 
the light most favorable to the State, we hold that the trial court prop- 
erly denied defendant's motion to dismiss this charge and motion to 
set aside the verdict. 

Defendant was also convicted of robbery with a dangerous 
weapon of D.J. At trial, D.J. first testified that another intruder took 
the money from his pocket, then he testified that he couldn't remem- 
ber if defendant or the other intruder was the person who took the 
money from his pocket. Defendant provided no evidence to clarify 
how D.J.'s money was taken. The State also provided additional evi- 
dence on this charge in that, in addition to the money taken from 
D.J.'s pocket, D.J. also saw defendant remove the briefcase contain- 
ing his family's personal documents from the house. Therefore, view- 
ing this evidence in the light most favorable to the State, we hold that 
the trial court properly denied defendant's motion to dismiss the 
charge of robbery with a dangerous weapon of D.J. as the discrep- 
ancy in D.J.'s testimony is a matter properly left for the jury as the 
finders of fact. We also hold that the trial court properly denied the 
motion to set aside the verdict. 
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Defendant's final conviction was for felony breaking or entering. 
This charge is appropriate where a person "breaks or enters any 
building with intent to commit any felony or larceny therein." N.C. 
Gen. Stat. # 14-54 (2003). 

Evidence of a breaking when available is relevant, but the 
absence of such evidence is not a fatal defect of proof to support 
a conviction of breaking and entering under G.S. 14-54 where 
there is proof of entry. Nor is proof of entry where there is proof 
of breaking necessary to support a conviction on a charge of 
breaking and entering under the statute. 

Blakeney v. State, 2 N.C. App. 312, 317, 163 S.E.2d 69, 72 (1968) (cita- 
tions omitted). 

At trial, Mrs. Hunt testified as follows: "I was asleep; and a noise 
woke me up; and looking from the bed toward the kitchen and a guy 
was coming toward me with a gun saying 'Police. Police.' " When 
asked to elaborate on the noise, Mrs. Hunt said "Ulust a loud noise 
like thunder or something-a loud noise. It just woke me up." D.J. tes- 
tified that he heard "a loud noise like an explosion. . . . It came from 
the back, but I couldn't see because the kitchen door was shut. . . . I 
heard someone say, 'Police. Police. Get down.' " He said that at that 
time a man with a gun walked into the room. Two of the investigating 
officers testified that when they arrived at the house, "the back door 
was broken, it wouldn't close anyn~ore," and "the molding around the 
back door was laying in the floor in front of the back door." 
Immediately upon entering the house, defendant and the other intrud- 
ers threatened the victims and demanded money and drugs. 

Defendant did not provide any evidence to refute this account of 
how he came to be present inside the Hunts' house. Therefore, view- 
ing this evidence in the light most favorable to the State, we hold that 
the trial court properly denied defendant's motion to dismiss and 
motion to set aside the verdict on this charge. 

[S] Defendant's last assignment of error states that the trial court 
erred by proceeding to trial on short-form murder indictments in 
violation of defendant's constitutional rights. We disagree. 

Our Supreme Court has consistently held that short-form murder 
indictments are constitutionally sound. State v. Hunt, 357 N.C. 257, 
278, 582 S.E.2d 593, 607, ce?-t. denied, 539 U.S. 985, petition denied, 
539 L.S. 985 (2003); see also State v. Wallace, 351 N.C. 481, 504, 528 
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S.E.2d 326, 341 (upholding short-form indictment for murder), cert. 
denied, 531 U.S 1018 (20001, reh'g denied, 531 U.S. 1120 (2001). 
Accordingly, we decline to address this assignment of error as it is 
without merit. 

No error in trial, vacate and remand for resentencing. 

Judges LEVINSON and THORNBURG concur. 

LARRY WOOLARD, PLAIUTIFF V. JONATHAN DAVENPORT, INDIVID~JALLY AND JONATHAN 
DAVENPORT D/B/A DAVENPORT FORD LINCOLN MERCURY, INC., JONATHAN 
DAVENPORT D/B/A ALLIANCE NISSAN, INC., DAVENPORT FORD LINCOLN 
MERCURY, INC., AND ALLIANCE NISSAN, INC., DEFENDANTS 

No. COA02-1757 

(Filed 7 September 2004) 

1. Contracts- business sale-multiple documents and par- 
ties-standing to sue 

The trial court erred by granting a dismissal for failure to 
state a claim for breach of contract in an action arising from 
the sale of an automobile dealership. The sale was effected 
with multiple documents and multiple parties and defendant 
argued that plaintiff lacked standing because he was not a party 
to two of those documents. However, plaintiff alleged that 
the entire agreement was fashioned from all of the documents 
and, moreover, showed that he is a third party beneficiary of 
the two documents. 

2. Corporations- action by minority shareholders-breach 
of fiduciary duty 

The trial court erred by granting a dismissal for failure to 
state a claim for breach of fiduciary duty and unfair and decep- 
tive trade practices arising from the sale of an automobile deal- 
ership. No facts on the face of the complaint and attached 
exhibits necessarily defeated those claims; the Court of Appeals 
has stated that minority shareholders in a closely held corpora- 
tion who allege wrongful conduct and corruption by the majority 
shareholders may bring an individual action against those share- 
holders as well as a derivative action. 
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Appeal by plaintiff from orders entered 23 September 2002 and 21 
October 2002 by Judge James R. Vosburgh in Martin County Superior 
Court. Heard in the Court of Appeals 8 October 2003. 

Bailey & Dixon, L.L.P, by Patricia P Kerner and Hannah G. 
Styron, and Hopkins & Associates, by Grover Prevatte Hopkins, 
for plaintiff-appellant. 

The Twiford Law Firm, PC., by John S. Morrison and David R. 
Pureza, for defendants-appellees Jonathan Davenport, individ- 
ually and d/b/a Davenport Ford Lincoln Mercury, Inc.; 
Jonathan Davenport d/b/a Alliance Nissan, Inc.; and Alliance 
Nissan, Inc. 

Wayland J. Semnons, Jr., PA., by Wayland J. Semnons, JY., for 
defendant-appellee Davenport Ford Lincoln Mercury, Inc. 

ELMORE, Judge. 

The dispute giving rise to this appeal concerns the parties' 
attempt to effectuate the sale of the assets of an automobile dealer- 
ship, WSB Motor Company, Inc. d/b/a Williamston Motor Company 
(WSB). Larry Woolard (plaintiff) contends he entered into an en- 
forceable agreement with the following individuals and entities, 
for the purpose of ultimately transferring to defendant Davenport 
Ford Lincoln Mercury, Inc. (DFLM) the assets of WSB:l Jonathan 
Davenport (Davenport), both in his individual capacity and d/b/a 
Davenport Ford Lincoln Mercury, Inc. and d/b/a Alliance Nissan, 
Inc.; DFLM; and Alliance Nissan, Inc. (Alliance) (collectively, de- 
fendants). On 31 May 2000 plaintiff filed his complaint, alleging that 
certain of defendants' actions in connection with the transaction con- 
stituted breach of contract, breach of fiduciary duty, and unfair and 
deceptive trade practices. 

Plaintiff's complaint characterized the parties' agreement as 
follows: 

6. The Plaintiff and Defendants entered into several con- 
tracts which effectuated the transfer of assets and sale of the 
Plaintiff's business, [WSB]. . . . 

1. Although not specifically alleged in plaintiff's complaint, it is undisputed that 
plaintiff was president and principal shareholder of WSB at all times relevant to this lit- 
igation. WSB is repeatedly characterized as "Plaintiff's business" in the complaint, and, 
as discussed ixfm, certain of the documents attached as exhibits to the complaint 
show that plaintiff is president of WSB. 
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7. There was adequate consideration for all the contracts 
entered into between the parties but only when all the writings 
are taken together. Each individual writing constitutes a portion 
of the agreement between the parties. The entire agreement is 
fashioned in all the writings and therefore they all must be 
viewed as one contract with several writings evidencing a por- 
tion of the agreement. 

Attached as exhibits to the complaint, and incorporated therein by 
reference, were the "several writings" that plaintiff alleges "all must 
be viewed as one contract" and when "taken together" constitute the 
"entire agreement" between the parties. Defendants assert that two of 
these documents are of particular importance in the present appeal: 
Exhibit C (the Sales Agreement), which sets forth such essential 
terms of the subject transaction as the parties, the assets to be trans- 
ferred, the purchase price, and the closing date; and Exhibit A (the 
Management Agreement), which, in addition to identifying the par- 
ties, also defines certain rights and obligations of both defendant 
Davenport and plaintiff in connection with the transaction, both 
before and after the transaction's completion. 

Exhibit C, the Sales Agreement, states by its terms that it 
"is entered into effective as of February 9, 1999, by and between 
WSB MOTOR COMPANY, INC., d/b/a WILLIAMSTON MOTOR COM- 
PANY, a North Carolina corporation, hereinafter referred to as 
'Seller,' and JONATHAN DAVENPORT, . . . hereinafter referred to as 
'Buyer.' " The Sales Agreement goes on to provide that "Seller is the 
owner of the business known and operated as Williamston Motor 
Company (the "Business") . . . . Seller desires to sell to Buyer the 
assets of the Business." The Sales Agreement's signature block indi- 
cates it is to be executed on behalf of "Seller" by WSB's president. 
Plaintiff, therefore, is not a party to the Sales Agreement; instead, the 
corporate entity WSB is defined as the "seller" of the assets to be 
acquired in the subject transaction by defendant D a v e n p ~ r t . ~  

Nor is plaintiff a party to Exhibit A, the Management Agreement, 
which by its terms is "entered into by and between WSB Motor 

2. The Sales Agreement, as well as other documents attached as exhibits to 
plaintiff's complaint, evidence defendant Davenport's intent, upon closing, to assign 
all of his newly-acquired inter& in the assets of WSB to defendant DFLM. These 
documents provide that plaintiff, inter d i a ,  is to be a 25% shareholder in DFLM and is 
to participate in the oppration of DFLM, for which plaintiff is to receive a salary and 
other benefits. 
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Company, Inc., D/B/A Williamston Motor Company, a North Carolina 
corporation, . . . and Jonathan Davenport," and was signed by plain- 
tiff in his capacity as WSB's president. Pursuant to the Management 
Agreement, defendant Davenport "commence[d] service as the prin- 
ciple dealership management officer [of WSB] effective January 25, 
1999" pending completion of the subject transaction. The 
Management Agreement obligated Davenport to "operate the dealer- 
ship in an ethical and prudent manner. . . and otherwise maintain the 
goodwill and integrity of the dealership." Plaintiff's complaint alleges, 
i n t e r  a l ia ,  that defendants, through various acts and omissions, 
failed to so operate the dealership. 

It is, however, undisputed that plaintiff is, and that WSB is not, a 
party to exhibits D through H attached to plaintiff's complaint. These 
exhibits include: exhibit D, which granted to defendant Davenport an 
option to purchase plaintiff's interest in certain real property; exhibit 
E, which set forth the terms by which defendant DFLM would lease 
from plaintiff and others the real property upon which the dealership 
was situated; exhibit F, which set forth the terms of plaintiff's partic- 
ipation in the operation of defendant DFLM; exhibit G, by which 
defendant DFLM agrees to timely service certain of plaintiff's loans; 
and exhibit H, a promissory note by which defendant DFLM agreed to 
make certain payments to plaintiff. In addition to the allegations 
regarding defendants' operation of the dealership, plaintiff's com- 
plaint also alleges that defendants breached various terms of the 
agreement set forth in exhibits D through H. 

Defendants collectively answered plaintiff's complaint on 15 
September 2000, denying generally plaintiff's allegations and assert- 
ing that plaintiff's complaint should be dismissed for failure to state 
a claim upon which relief can be granted, pursuant to N.C. Gen. Stat. 
5 1A-1, Rule 12(b)(G). The affirmative defenses asserted by defend- 
ants in their answer did not include failure to join a necessary party, 
failure to prosecute the action in the name of the real party in inter- 
est, or lack of standing by  lai in tiff.^ The Rule 12(b)(G) motion con- 
tained in defendants' answer did not specify the grounds upon which 
the motion was premised. At the hearing on defendants' motion to 
dismiss, defendants argued, apparently for the first time, that because 
WSB, and not plaintiff, was signatory to the Sales Agreement and the 

3. On 13 February 2002, defendant DFLM filed an amended answer, wherein it 
likewise failed to assert failure to join a necessary party or to prosecute the action in 
the name of the real party in interest. or plaintiff's lack of standing, as  affirmative 
defenses. 



IN THE COURT O F  APPEALS 133 

WOOLARD v. DAVENPORT 

[I66 N.C. App. 129 (2001)j 

Management Agreement-i.e., two of the several documents alleged 
in plaintiff's complaint to collectively constitute "one contract" and 
the parties' "entire agreementv-plaintiff lacked standing to sue on 
any claims arising from the agreement, and WSB was the real party 
in interest, in whose name any such claims must be prosecuted. 

By order entered 23 September 2002, the trial court dismissed 
plaintiff's complaint with prejudice pursuant to Rule 12(b)(6), con- 
cluding that "the Complaint and the documents attached thereto and 
incorporated therein disclose facts that necessarily defeat Plaintiff's 
claims." On 7 October 2002, plaintiff filed a motion to alter or amend 
the judgment pursuant to N.C. Gen. Stat. # 1A-1, Rules 59(a) and (e) 
and 60(a) and (b). On 9 October 2002, plaintiff filed a motion to 
amend his complaint and join, pursuant to N.C. Gen. Stat. 5 1A-1, 
Rules 17(a), 19, 20, and 21, WSB as a party plaintiff. Each of plain- 
tiff's motions were denied by order entered 21 October 2002. Plaintiff 
now appeals (1) the 23 September 2002 order dismissing his com- 
plaint with prejudice for failure to state a claim, and (2) the 21 
October 2002 order denying each of his post-judgment motions. 

[I] By his first assignment of error, plaintiff contends the trial court 
erred in dismissing, with prejudice, his claims for failure to state a 
claim upon which relief may be granted. Plaintiff specifically argues 
that his claims are not defeated by any facts disclosed on the face of 
his complaint and the several documents attached thereto as 
exhibits. After careful review, we agree. 

The question presented by a Rule 12(b)(6) motion to dismiss is 
whether, as a matter of law, the allegations of the complaint, treated 
as true, state a claim upon which relief can be granted. Wood 0. 

Guilford Cty., 355 N.C. 161, 166, 558 S.E.2d 490, 494 (2002). The 
effect of a motion to dismiss under Rule 12(b)(6) is to test the legal 
sufficiency of the complaint by presenting the question of whether 
the complaint's allegations are sufficient to state a claim upon which 
relief can be granted under any recognized legal theory. Isenhour v. 
Hutto, 350 N.C. 601, 604, 517 S.E.2d 121, 124 (1999). It is well-settled 
that a plaintiff's claim is properly dismissed under Rule 12(b)(6) 
when one of the following three conditions is satisfied: (1) the conl- 
plaint on its face reveals that no law supports the claim; (2) the com- 
plaint on its face reveals the absence of facts sufficient to make a 
valid claim; or (3) the complaint discloses some fact that necessarily 
defeats the claim. Oates c. JAG, Itlc., 314 N.C. 276, 278, 333 S.E.2d 
222, 224 (1985). Documents attached as exhibits to the complaint and 
incorporated therein by reference are properly considered when rul- 
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ing on a 12(b)(G) motion. Property Ozuners Assoc. v. Curran and 
Property Owners Assoc. v. Williams, 55 N.C. App. 199,284 S.E.2d 752 
(1981), disc. review denied, 305 N.C. 302, 291 S.E.2d 151 (1982). 

In the present case, plaintiff asserted claims against defendants 
for breach of contract, breach of fiduciary duty, and unfair and decep- 
tive trade practices. "The elements of a claim for breach of contract 
are (1) existence of a valid contract and (2) breach of the terms of 
[the] contract." Poor u. Hill, 138 N.C. App. 19, 26, 530 S.E.2d 838, 843 
(2000). This Court has held that where the complaint alleges each of 
these elements, it is error to dismiss a breach of contract claim under 
Rule 12(b)(6). Toomer v. Garrett, 155 N.C. App. 462, 481-82, 574 
S.E.2d 76, 91, disc. review denied, 357 N.C. 66, 579 S.E.2d 5% (2003). 

Despite the trial court's conclusion to the contrary, we fail to dis- 
cern any fact disclosed on the face of the complaint or the documents 
attached thereto which necessarily defeats plaintiff's claim for 
breach of contract. Plaintiff alleges the existence of an agreement to 
effectuate the transfer of WSB's assets to defendants, and attaches to 
the complaint a copy of the several individual writings of which the 
complaint alleges "[elach . . . constitutes a portion of the agreement 
between the parties. The entire agreement is fashioned in all the writ- 
ings and therefore they all must be viewed as one contract with 
several writings evidencing a portion of the agreement." Plaintiff's 
complaint also contains allegations which, if taken as true, are suffi- 
cient to allege breach of this agreement. 

We are not persuaded by defendants' argument that because 
plaintiff is not a party to two of these individual writings, plaintiff 
either lacks standing or is not the proper party to prosecute a claim 
for breach of the entire agreement. While the trial court's order does 
not specify which facts disclosed on the face of the complaint and 
attached exhibits it concluded "necessarily defeat Plaintiff's claims" 
for breach of contract, the parties have focused their appellate ar- 
guments on the fact that plaintiff is not a party to two of the several 
individual contracts which plaintiff alleges, when taken together, are 
supported by adequate consideration and constitute the entire agree- 
ment between the parties-namely, exhibit A, the Management 
Agreement, and exhibit C, the Sales Agreement. 

First, it is undisputed that plaintiff is a party to the five individ- 
ual writings attached to the complaint as exhibits D through H. 
Plaintiff's complaint alleges that (1) exhibits D through H each set 
forth various terms of the parties' agreement to effectuate the sale of 
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WSB's assets, and, when taken together with exhibits A and C, col- 
lectively set forth the terms of the entire agreement and are sup- 
ported by adequate consideration; and (2) defendants breached this 
agreement by, inter alia, violating many of the terms set forth in 
exhibits D through H. As discussed suprea, plaintiff has therefore 
alleged each element of breach of contract, see Poor, 138 N.C. App. at 
26, 530 S.E.2d at 843, such that dismissal of this claim under 12(b)(6) 
is error. See Toorner, 155 N.C. App. at 481-82, 574 S.E.2d at 91. 

Second, our Supreme Court has stated that for purposes of 
reviewing a 12(b)(6) motion made on the grounds that the plaintiff 
lacked standing, "[a] real party in interest is a party who is benefitted 
or injured by the judgment in the case. An interest which warrants 
making a person a party is not an interest in the action involved 
merely, but some interest in the subject-matter of the litigation." 
Energy Investors Fund, L.P v. Metric Constructors, Inc., 351 N.C. 
331, 337, 525 S.E.2d 441, 445 (2000) (quoting Parnell v. Insurance 
Co., 263 N.C. 445, 448-49, 139 S.E.2d 723, 726 (1965)). In the present 
case, plaintiff's complaint specifically alleges that (1) his claims are 
predicated upon the entire agreement, which is the subject matter of 
the litigation; (2) he has a substantial interest in this subject matter; 
and (3) he stands to either benefit, or suffer injury, from any judg- 
ment ultimately rendered on his claims, as evidenced by the follow- 
ing portion of his pleading: 

31. Integral to the entire transaction, all of the documents, all of 
the contracts and all of the negotiations between the parties was 
the Plaintiff's desire to honorably discharge certain indebtedness 
due to creditors in a timely and regular manner. 

32. [DFLM] undertook to discharge these obligations and provide 
an income stream to the Plaintiff for the discharge . . . . 

33. [DFLM], by and through its agents and directors Davenport, 
Lattermore and Edwards, have conspired to frustrate the in- 
tent and completion of this critical consideration as herein- 
above set out and the transfer of properties; such action being 
civil conspiracy and an unethical and deceitful practice in trade 
and commerce. 

34. Davenport, Lattermore and Edwards have actively or by in- 
attention and improper supervision and management of the cor- 
porate affairs, permitted unwarranted and inappropriate erosions 
to the corporate economy and trade practices which jeopardized 
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the solidity of the corporation directly and the bargained for 
result of the Plaintiff. 

Accordingly, we are not persuaded by defendants' argument that 
plaintiff is not the proper party to prosecute a claim for breach of 
contract on these facts. 

Finally, even ascribing arguendo any significance to the fact that 
plaintiff was not a party to either the Management or Sales 
Agreements, we are unable to conclude that the disclosure of these 
facts on the face of the complaint and the exhibits attached thereto 
constitutes an "insurmountable bar to recovery" on plaintiff's breach 
of contract claims such that these claims are properly dismissed 
under Rule 12(b)(6). Sutton v. Duke, 277 N.C. 94, 102, 176 S.E.2d 161, 
166 (1970) (stating Rule 12(b)(6) "generally precludes dismissal 
except in those instances where the face of the complaint discloses 
some insurmountable bar to recovery"). Our appellate courts have 
previously stated that "[tlo withstand a motion to dismiss for failure 
to state a claim in a breach of contract action, a plaintiff's allegations 
must either show it was in privity of contract, or it is a direct benefi- 
c iary  of the contract." Lee Cycle Ctr., Inc. v. Wilson Cycle Ctr., Inc., 
143 N.C. App. 1, 8, 545 S.E.2d 745, 750, aff 'd,  354 N.C. 565, 556 S.E.2d 
293 (2001) (emphasis added). In North Carolina, a third party benefi- 
ciary to an agreement may properly maintain an action for its breach, 
where the agreement is made for the third party's direct benefit and 
the benefit accruing to him is not merely incidental. Carding 
Developments, Inc. v. Gunter & Cooke, 12 N.C.  App. 448, 454-55, 183 
S.E.2d 834, 838 (1971). Moreover, "[a] party to a contract is ordinarily 
not a necessary party in a suit brought against the other contracting 
party by a beneficiary who claims the contract has been breached." 
Id. at 452, 183 S.E.2d at 837. 

In the present case, plaintiff's complaint does not specifically 
allege that he was a third party beneficiary with respect to either the 
individual Management or Sales Agreements. However, we conclude 
that plaintiff, by the allegations of his complaint as set forth above 
and by the facts disclosed on the face of the exhibits attached 
thereto, has shown that he is a third party beneficiary to both the 
Management and Sales Agreements individual ly ,  as well as a direct 
party to the parties' entire agreement, of which the Management and 
Sales Agreements are but a part. As such, plaintiff is a proper party to 
maintain an action for breach of the parties' agreement, and while 
WSB may also be a proper party to do so, WSB is not a necessary 
party to the maintenance of such an action. 
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We hold that no facts disclosed on the face of the complaint and 
attached exhibits either necessarily defeat,'or prove an insurmount- 
able bar to plaintiff's claims for breach of contract. 

[2] Plaintiff also asserted claims against defendants for breach of 
fiduciary duty and unfair and deceptive trade practices, which claims 
were also dismissed under Rule 12(b)(6) by the trial court's order. As 
with the breach of contract claim, we fail to discern any fact dis- 
closed on the face of the complaint or the documents attached 
thereto which necessarily defeats these claims. 

This Court has previously stated that "minority shareholders in 
a closely held corporation who allege wrongful conduct and corrup- 
tion against the majority shareholders in the corporation may bring 
an individual action against those shareholders, in addition to main- 
taining a derivative action on behalf of the corporation." Norman v. 
Nash Johnson & Sons' Farms, Inc., 140 N.C. App. 390, 405, 537 
S.E.2d 248, 259 (2000) (emphasis added), disc. review denied, 353 
N.C. 378, 547 S.E.2d 14 (2001). In Norman, the plaintiffs, who were 
minority shareholders in a corporation, asserted claims against the 
individual majority shareholders for, inter alia, breach of fiduciary 
duty and unfair and deceptive trade practices. The trial court dis- 
missed the plaintiffs' complaint under Rule 12(b)(6), on the grounds 
that their claims were derivative in nature and plaintiffs there- 
fore lacked standing to prosecute the claims. This Court reversed, 
reasoning that 

[i]t seems particularly appropriate to allow minority share- 
holders to file individual actions when a dispute arises within 
the context of a family owned corporation, or other corporation 
in which all shares of stock are held by a relatively small num- 
ber of shareholders . . . . When the close relationships 
between the shareholders in a "family" or closely held corpora- 
tion tragically break down, the majority shareholders are obvi- 
ously in a position to exclude the minority shareholders from 
management decisions, leaving the minority shareholders with 
few remedies. 

Norman, 140 N.C. App. at 404, 537 S.E.2d at 258. 

In the present case, with respect to the ownership of shares 
in defendant DFLM and the respective participation of defend- 
ant Davenport and plaintiff therein, plaintiff's complaint alleges as 
follows: 
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2. Defendant Davenport . . . on information and belief, is the 
major and dominating stockholder and President of Defendant 
[DFLM] and Defendant [Alliance] . . . . 

4. The Defendant [DFLM] is a corporation organized by De- 
fendant Davenport as his alter ego for the purpose of running 
Williamston Motor Company, the Plainitff's automobile dealer- 
ship. Defendant Davenport, as the alter ego of said corpora- 
tion, is and has been conducting, managing, and controlling the 
affairs of [DFLM] since its incorporation. . . as though it were his 
own business. . . . 

39. On information and belief, Willie Edwards and George 
Lattermore are stockholders of [DFLM] . . . . 

42. The corporation [DFLM], since its inception . . . has not 
held a Board of Directors Meeting or a Shareholder's Meeting of 
which the Plaintiff is aware; therefore, as twenty-five percent 
(25%) Shareholder and Treasurer of [DFLM], the Plaintiff has 
not been allowed to participate in the business transactions of 
the corporation. 

The complaint further alleges that defendant Davenport, acting 
in concert with Lattermore and Edwards, the other two shareholders 
in DFLM, committed a series of acts and omissions which resulted in 
diversion of corporate funds and opportunities from DFLM, and by 
which plaintiff, as the remaining shareholder in DFLM, suffered 
harm. We conclude that plaintiff's complaint alleges claims for breach 
of fiduciary duty and unfair and deceptive trade practices which are 
sufficient to survive a 12(b)(6) motion. Moreover, our Supreme Court 
has stated that: 

there are two major, often overlapping, exceptions to the general 
rule that a shareholder cannot sue for injuries to his corporation: 
(1) where there is a special duty, such as a contractual duty, 
between the wrongdoer and the shareholder, and (2) where the 
shareholder suffered an injury separate and distinct from that 
suffered by other shareholders. 
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Barger v. McCoy Hillard & Parks, 346 N.C. 650, 658, 488 S.E.2d 
215, 219 (1997). As noted supra, plaintiff's complaint further alleges 
that defendants' conduct caused him to suffer harm separate and 
distinct from that suffered by DFLM, in the form of, inter alia, dimin- 
ished income stream and failure to repay certain of plaintiff's per- 
sonal indebtedness. 

We hold that no facts disclosed on the face of the complaint and 
attached exhibits either necessarily defeat, or prove an insurmount- 
able bar to plaintiff's claims for breach of fiduciary duty or unfair and 
deceptive trade practices. 

In sum, we reverse the trial court's order dismissing, with preju- 
dice, plaintiff's complaint for failure to state a claim upon which 
relief may be granted, and remand this matter to the trial court for 
further proceedings not inconsistent with this opinion. In light of our 
resolution of this issue, we do not reach plaintiff's assignments of 
error regarding the trial court's denial of his post-judgment motions. 

Reversed. 

Judges TIMMONS-GOODSON and HUDSON concur. 

STATE O F  NORTH CAROLINA v. LEVAR JAMEL ALLEN 

No. COA03-1369 

(Filed 7 September 2004) 

1. Evidence- cause of child's injuries-testimony by physi- 
cian's assistant 

The testimony of a physician's assistant who treated a child 
abuse victim about the cause of the child's injuries was prop- 
erly admitted based upon the witness's 27 years of experience. 
Moreover, there is no record that defendant requested voir dire 
and no authority mandating voir dire without such a request. 

2. Child Abuse and Neglect- felonious child abuse-burn- 
ing-evidence sufficient 

A motion to dismiss a charge of felonious child abuse inflict- 
ing serious bodily injury for insufficient evidence was correctly 
denied where defendant is the child's father and was supervising 
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him on the day the injuries were inflicted; they were at home 
alone; the child was 10 months old; a physician's assistant testi- 
fied that the child's burns were caused by someone holding a hot 
object on the child; a burn on the child's hand was severe enough 
for a skin graft and a week in the hospital; he had trouble crawl- 
ing due to burns on his hands and feet; and he remained unable 
to use a finger on his burned hand one year later. 

3. Constitutional Law- speedy trial-delay not purposeful or 
oppressive 

The denial of a speedy trial motion was not error where 
defendant did not present any evidence that the delay of thirteen 
months between arrest and trial was purposeful or oppressive or 
could have been avoided by reasonable effort by the prosecutor. 

4. Evidence- child abuse-baby bottle 
A baby bottle was correctly admitted in a prosecution for 

felonious child abuse where there was testimony that the child's 
burns were round and inconsistent with the curling iron which 
defendant contended was the accidental cause of the injuries. 
Defendant did not show that the probative value was substan- 
tially outweighed by the danger of unfair prejudice. 

5. Discovery- child abuse-sealed DSS file-no exculpatory 
evidence 

The trial court did not err in a prosecution for felonious child 
abuse by ruling that a DSS file did not contain exculpatory evi- 
dence. The Court of Appeals reviewed the sealed records and 
found nothing favorable to the accused or material to the charges 
at issue in this case. 

6. Sentencing- aggravating factors-found by judge 
A motion for appropriate relief was granted by the Court of 

Appeals and the case was remanded for resentencing where the 
trial court unilaterally found the existence of an aggravating fac- 
tor and thereupon sentenced defendant in the aggravated range. 
N.C.G.S. Q 15A-1340.16. 

Appeal by defendant from judgment dated 31 January 2003 by 
Judge J. Gentry Caudill in Gaston County Superior Court. Heard in 
the Court of Appeals 9 June 2004. 
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Attorney General Roy Cooper, by Assistant Attorney General 
Lisa Granberry Corbett, for the State. 

Richard E. Jester for defendant-appellant. 

BRYANT, Judge. 

Levar Jamel Allen (defendant) appeals a judgment dated 31 
January 2003 entered consistent with a jury verdict finding him guilty 
of felonious child abuse inflicting serious bodily injury. 

The State's evidence tended to show the following: On 7 
November 2001, B.K.C. (the mother) lived with her 10-month-old 
child, and defendant (the child's father). Around 1:00 p.m., B.K.C. 
went to work and left the child in defendant's care. At about 4:15 p.m., 
defendant called B.K.C. at work, screaming and yelling that the child 
had been burned. Defendant said that B.K.C. had left her curling iron 
on in the bathroom and the child had burned himself when he some- 
how pulled the curling iron down from the bathroom counter. B.K.C. 
left work and arrived home around 5:00 p.m. 

When B.K.C. arrived home, defendant opened the door and was 
standing there with a diaper bag packed. B.K.C. found the child lying 
on the bed. The child appeared in shock, shaking, and scared. B.K.C. 
discovered that defendant had put ointment on the burn in the child's 
hand and had covered that burn using a homemade bandage. 
Defendant helped B.K.C. and the child into the car, but did not go to 
the hospital with them. At the hospital, B.K.C. removed the child's 
clothing and found round burns on the child's stomach and knee, in 
addition to the burn she previously discovered on his hand. The burns 
were treated and the child was released that day. 

At the treating physician assistant's request, B.K.C. later took the 
child to be seen by a plastic surgeon, and on 4 December 2001, a skin 
graft was performed on the child's hand. The child was in the hospi- 
tal for one week following the skin graft. Thereafter, the child had 
trouble crawling due to the burns on his hand and knee. 
Approximately one year later (January 2003), the child remained 
unable to use the pinky finger on that hand, and had visible scars 
on his knee. 

At trial, Thomas McLaughlin, P.A. testified that he was the physi- 
cian's assistant who treated the child's burns on 7 November 2001. 
McLaughlin had approximately 27 years experience as a physician's 
assistant and had worked at the hospital emergency room for six 
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years. Previously, he had worked in the emergency room at the 
University Hospital in Charlotte, where his duties included the diag- 
nosis and treatment of illnesses, injuries and wounds. During the 
course of his career, he maintained the required annual 100 hours of 
continuing medical education (most in emergency room treatment), 
and had treated thousands of patients, including numerous patients 
with varying degrees of burns. 

McLaughlin found that the child had either second or third degree 
burns on the palm of his hand, wrist, stomach, and knee. Based on the 
severity of the burn to the hand, he referred the child to a plastic sur- 
geon. McLaughlin also reported the incident to the Gaston County 
Department of Social Services (DSS). 

McLaughlin opined that the burns were inconsistent with a burn 
suffered from grabbing a curling iron as the burns were round and not 
linear in shape. Based on the severity of the burns and the belief that 
a person would not hold on to a hot object long enough to cause 
burns that deep, McLaughlin concluded that the burns were caused 
by someone holding an object on the child. McLaughlin also con- 
cluded that the burns were most likely caused by a round object. 

At trial, defendant testified, denying allegations that he intention- 
ally injured the child. He also testified that he was very upset at 
police and DSS efforts to interrogate him. He did, however, accept 
responsibility for the accidental burning, acknowledging that if he 
had been more vigilant in watching the child, the injury would not 
have occurred. 

The issues on appeal are whether the trial court erred in: (I) per- 
mitting Thomas McLaughlin, P.A. to testify as to the cause of the 
child's injuries; (11) failing to dismiss the charge; (111) denying defend- 
ant's motion to dismiss for lack of a speedy trial; (IV) admitting 
State's exhibit 32 (a baby bottle) into evidence; (V) its ruling that the 
DSS file did not contain exculpatory evidence; and (VI) imposing a 
sentence in the aggravated range in violation of the Sixth Amendment 
and Blakely v. Washington. 

[I] First, defendant argues that the trial court erred in permit- 
ting Thomas McLaughlin, P.A. to testify as to causation of the 
child's injuries in that he was not properly qualified as an expert, 
the defendant was not allowed to voir dire  him as to experience, 
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and McLaughlin did not have the requisite training to give causa- 
tion testimony. 

Our Supreme Court has held that " '[wlhether the witness has 
the requisite skill to qualify him as an expert is chiefly a question of 
fact.' " State v. Zuniga, 320 N.C. 233, 252, 357 S.E.2d 898, 911 (1987) 
(citation omitted). "[Tlhe trial court's decision concerning whether 
or not a witness has qualified as an expert is ordinarily within the 
court's sound discretion," Ma,loney v. Wake Hosp. Sys., 45 N.C. 
App. 172, 175, 262 S.E.2d 680, 689 (1980) (citing Edwards v. Hamill, 
266 N.C. 304, 145 S.E.2d 884 (1966)), and will not be disturbed unless 
the decision is not supported by the evidence, Zuniga, 320 N.C. at 
252, 357 S.E.2d at 911. In addition, it is not necessary that an expert 
be a specialist or even licensed in a specific profession to provide 
expert testimony on the subject at issue. See Zuniga, 320 N.C. at 252, 
357 S.E.2d at 911; State v. Evangekista, 319 N.C. 152, 163-64, 353 
S.E.2d 375, 383-84 (1987) (citing State v. Phifer, 290 N.C. 203, 225 
S.E.2d 786 (1976)); State v. Bullard, 312 N.C. 129, 140, 322 S.E.2d 
370, 376 (1984). 

Here, McLaughlin testified that he had approximately 27 years 
experience as a physician's assistant and had worked at the hos- 
pital emergency room for six years. Previously, he had worked in the 
emergency room at the University Hospital in Charlotte, where his 
duties included the diagnosis and treatment of illnesses, injuries and 
wounds. During the course of his career, he maintained the required 
annual 100 hours of continuing medical education (most in emer- 
gency room treatment), and had treated thousands of patients, 
including numerous patients with varying degrees of burns. 

Significant evidence supports the trial court's decision to qualify 
McLaughlin as an expert witness. In addition, the record is void of 
any evidence that defendant requested to voir dire the witness; and 
our Court has been unable to locate any authority mandating voir 
dire particularly absent request by one of the parties. This assign- 
ment of error is overruled. 

[2] Second, defendant argues that the trial court erred in failing to 
dismiss the charge. 

A motion to dismiss is properly denied if "there is subst,antial evi- 
dence (1) of each essential element of the offense charged and (2) 
that defendant is the perpetrator of the' offense." State v. Lynch, 327 
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N.C. 210, 215, 393 S.E.2d 811, 814 (1990). "Substantial evidence is 
such relevant evidence as a reasonable mind might accept as ade- 
quate to support a conclusion." State v. Franklin, 327 N.C. 162, 171, 
393 S.E.2d 781, 787 (1990). "When ruling on a motion to dismiss, all of 
the evidence should be considered in the light most favorable to the 
State, and the State is entitled to all reasonable inferences which may 
be drawn from the evidence." State v. Davis, 130 N.C. App. 675, 679, 
505 S.E.2d 138, 141 (1998). 

N.C. Gen. Stat. # 14-318.4(a3) defines felony child abuse inflicting 
serious bodily injury as: 

A parent or any other person providing care to or supervision of 
a child less than 16 years of age who intentionally inflicts any 
serious bodily injury to the child or who intentionally commits an 
assault upon the child which results in any serious bodily injury 
to the child, or which results in permanent or protracted loss or 
impairment of any mental or emotional function of the child, is 
guilty of a Class C felony. "Serious bodily injury" is defined as 
bodily injury that creates a substantial risk of death, or that 
causes serious permanent disfigurement, coma, a permanent or 
protracted condition that causes extreme pain, or permanent or 
protracted loss or impairment of the function of any bodily mem- 
ber or organ, or that results in prolonged hospitalization. 

In the instant case, the State's evidence tended to show that 
defendant is the child's father and he was supervising the child on the 
day the injuries were inflicted. They were home alone. The child was 
10 months old at that time. McLaughlin testified that the burns were 
caused by someone (intentionally) holding a hot object on the child. 
In addition, the second or third degree burn to the child's hand was 
severe enough that McLaughlin had to refer the child to a plastic sur- 
geon for treatment. 

On 4 December 2001, a skin graft was performed on the child's 
hand. The child was in the hospital for one week following the skin 
graft. Thereafter, the child had trouble crawling due to the burns on 
his hand and knee. Approximately one year later (January 2003), the 
child remained unable to use the pinky finger on that hand, and had 
visible scars on his knee. 

There is sufficient evidence as to each element of the offense 
charged and that defendant was the perpetrator of the offense. This 
assignment of error is overruled. 
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[3] Third, defendant argues that the trial court erred in denying his 
motion to dismiss for lack of a speedy trial in violation of the Sixth 
Amendment of the United States Constitution and Article I, Section 
18 of the North Carolina Constitution. 

In Barker v. Wingo, 407 U.S. 514, 530, 33 L. Ed. 2d 101, 117, 
92 S. Ct. 2182 (1972), the United States Supreme Court identi- 
fied four factors "which courts should assess in determining 
whether a particular defendant has been deprived of his right" 
to a speedy trial under the federal Constitution. These factors 
are: (i) the length of delay, (ii) the reason for the delay, (iii) 
the defendant's assertion of his right to a speedy trial, and 
(iv) whether the defendant has suffered prejudice as a result of 
the delay. See id.; see also State v. Flowers, 347 N.C. 1, 27, 489 
S.E.2d 391, 406 (1997), cert. denied, 522 U.S. 1135, 140 L. Ed. 2d 
150, 118 S. Ct. 1094 (1998). We follow the same analysis when 
reviewing such claims under Article I, Section 18 of the North 
Carolina Constitution. See Flowers, 347 N.C. at 27, 489 S.E.2d 
at 406; State v. Jones, 310 N.C. 716, 721, 314 S.E.2d 529, 
532-33 (1984). 

State v. Grooms, 353 N.C. 50, 62, 540 S.E.2d 713, 721 (2000). 
Defendant bears the burden of showing that the delay was caused by 
the neglect or willfulness of the prosecution. Id.; see also State v. 
Johnson, 275 N.C. 264, 273, 167 S.E.2d 274, 280 (1969) ("The pro- 
scription is against purposeful or oppressive delays and those which 
the prosecution could have avoided by reasonable effort."). 

There was a total of thirteen months between the time of defend- 
ant's arrest and the time of trial. During this time, defendant was 
arrested in South Carolina in December 2001. He was extradited to 
North Carolina and placed in custody at Gaston County jail in January 
2002, and arraigned in February 2002. His first public defender moved 
out of state in July 2002, and another public defender was appointed. 
The second public defender was released due to a conflict of interest, 
and a third public defender was appointed. 

The third public defender filed a bond reduction motion and that 
matter came for hearing in September 2002. At that hearing, the pub- 
lic defender requested the case be set for trial. The prosecutor 
assigned to the case had another murder trial set for October 2002 
and could not schedule this case until November 2002; however, the 
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November court session was unavailable as another murder trial was 
scheduled with a different prosecutor. 

Defendant filed his motion to dismiss for lack of a speedy trial in 
November 2002, and the motion was heard in December 2002. As of 
the date of hearing on this motion, the case was tentatively scheduled 
for hearing in January 2003. The case came for hearing in January 
2003, as tentatively scheduled. 

Defendant has failed to present any evidence that the delay was 
"purposeful or oppressive" or could have been avoided by reasonable 
effort by the prosecutor, see Johnson, 275 N.C. at 273, 167 S.E.2d at 
280, or caused by neglect, Grooms, 353 N.C. at 62, 540 S.E.2d at 721. 
This assignment of error is overruled. 

[4] Fourth, defendant argues that the trial court erred in admitting 
State's exhibit 32 (a baby bottle) over the defendant's objection 
because the exhibit was not relevant evidence. 

Rule 401 defines relevant evidence as such Yevidenee having any 
tendency to make the existence of any fact that is of consequence to 
the determination of the action more probable or less probable than 
it would be without the evidence." N.C.G.S. 9 8C-1, Rule 401 (2003). 
Rule 403 restricts the admission of relevant evidence by stating that 
"although relevant, evidence may be excluded if its probative value is 
substantially outweighed by the danger of unfair prejudice." N.C.G.S. 
9 8'2-1, Rule 403 (2003). 

Here, the defendant alleged that the burns were caused when the 
child pulled a hot curling iron off of the bathroom counter. The State, 
however, offered testimony from McLaughlin that the burns were 
round and not lineal in shape; therefore, the burn marks were incon- 
sistent with the pattern that would be caused by a curling iron. The 
State introduced a baby bottle as demonstrative evidence of the type 
of baby bottle found on the stove in the home, and asked McLaughlin 
whether the burns could have been caused by a baby bottle. 
McLaughlin replied that the burn pattern was consistent with a round 
object, which could include a baby bottle. Over defendant's objection, 
the trial court specifically found this demonstrative evidence was 
admissible pursuant to Rule 401. 

We conclude that State's exhibit 32 was relevant evidence in that 
testimony was introduced that the burns were round in shape, and 
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inconsistent with a burn pattern caused by a curling iron. Defendant 
has not shown that the probative value of the evidence was substan- 
tially outweighed by the danger of unfair prejudice. This assignment 
of error is therefore overruled. 

[5] Fifth, defendant argues that the trial court erred in its ruling that 
the DSS file did not contain any exculpatory evidence. 

A defendant who is charged with . . . abuse of a minor has a 
constitutional right to have the records of the child abuse agency 
that is charged with investigating cases of suspected child abuse, 
as they pertain to the prosecuting witness, turned over to the trial 
court for an in camera review to determine whether the records 
contain information favorable to the accused and material to guilt 
or punishment. If the trial court conducts an in camera inspection 
but denies the defendant's request for the evidence, the evidence 
should be sealed and "placed in the record for appellate review." 
On appeal, this Court is required to examine the sealed records to 
determine if they contain information that is "both favorable to 
the accused and material to [either his] guilt or punishment." If 
the sealed records contain evidence which is both "favorable" 
and "material," defendant is constitutionally entitled to disclo- 
sure of this evidence. 

State v. McGill, 141 N.C. App. 98, 101-02, 539 S.E.2d 351, 355 (2000) 
(citations omitted). " 'Favorable' evidence includes evidence which 
tends to exculpate the accused, as well as 'any evidence adversely 
affecting the credibility of the government's witnesses.' " Id. at 102, 
539 S.E.2d at 355 (citations omitted). " 'Evidence is material only if 
there is a reasonable probability that, had the evidence been dis- 
closed to the defense, the result of the proceeding would have been 
different. A "reasonable probability" is a probability sufficient to 
undermine confidence in the outcome.' " Id. at 103, 539 S.E.2d at 356 
(citations omitted). 

We have reviewed the sealed DSS records and found no favorable 
or material evidence relating to the charges at issue in this case. 
This assignment of error is overruled. 

Motion for  appropriate relief 

[6] In defendant's subsequent motion for appropriate relief, defend- 
ant argues that the trial court's imposition of a sentence in the aggra- 
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vated range (the offense was especially heinous, atrocious and cruel) 
was done in violation of the Sixth Amendment to the U.S. 
Constitution and Blakely v. Washington, - U.S. -, 159 L. Ed. 2d 
403 (2004). 

In Blakely, the U.S. Supreme Court held that a trial court alone 
may not impose a sentence in excess of the "statutory maximum," 
unless either a jury's verdict finds that additional facts, or aggra- 
vating circumstances, warrant an increased sentence, or the de- 
fendant has waived his Sixth Amendment right to trial by jury. 
The Blakely Court based its holding on its previous holding in 
Apprendi v. New Jersey, 530 U.S. 466, 490, 147 L. Ed. 2d 435, - 
(2000): " 'Other than the fact of a prior conviction, any fact that 
increases the penalty for a crime beyond the prescribed statutory 
maximum must be presented to a jury, and proved beyond a reason- 
able doubt.' " Blakely, - U.S. at -, 159 L. Ed. 2d at 412. The 
Blakely Court held that the "statutory maximum" for an offense is 
"the maximum sentence a judge may impose solely on the basis of 
the facts reflected in  the jury  ve.rdict o r  admitted by the defend- 
ant." Blakely, - US. at -, 159 L. Ed. 2d at 413. The Court further 
explained that "the relevant 'statutory maximum' is not the maximum 
sentence a judge may impose after finding additional facts, but the 
maximum he may impose without any additional findings." Blakely, 
- U.S. at -, 159 L. Ed. 2d at 413-14. 

In the case sub judice, the trial court imposed a sentence in the 
aggravated range pursuant to N.C. Gen. Stat. # 15A-1340.16, which 
reads in pertinent part: 

(a) Generally, Burden of Proof.-The court shall consider 
evidence of aggravating . . . factors present in the offense that 
make an aggravated. . . sentence appropriate, but the decision to 
depart from the presumptive range is in the discretion of the 
court. The State bears the burden of proving by a preponderance 
of the evidence that an aggravating factor exists . . . . 

(b) When Aggravated . . . Sentence Allowed.-If the 
court finds that aggravating . . . factors exist, it may depart 
from the presumptive range of sentences specified in G.S. 
15A-1340.17(~)(2). If the court finds that aggravating fac- 
tors are present and are sufficient to outweigh any mitigating 
factors that are present, it may impose a sentence that is 
permitted by the aggravated range described in G.S. 
15A-1340.17(~)(4). . . . 
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(c) Written Findings; When Required.-The court shall make 
findings of the aggravating . . . factors present in the offense only 
if, in its discretion, it departs from the presumptive range of sen- 
tences specified in G.S. 15A-1340.17(~)(2). Findings shall be in 
writing. The requirement to make findings in order to depart from 
the presumptive range applies regardless of whether the sentence 
of imprisonment is activated or suspended. 

N.C.G.S. 5 15A-1340.16 (2003). 

The Blakely Court analyzed the following portions of the 2000 
Washington Criminal Code: 

A judge may impose a sentence above the standard range if he 
finds "substantial and compelling reasons justifying an excep- 
tional sentence." 5 9.94A.120(2). The Act lists aggravating factors 
that justify such a departure, which it recites to be illustrative 
rather than exhaustive. 5 9.94A.390. Nevertheless, "[a] reason 
offered to justify an exceptional sentence can be considered only 
if it takes into account factors other than those which are used in 
computing the standard range sentence for the offense." State v. 
Gore, 143 Wn. 2d 288, 315-316, 21 P. 3d 262, 277 (2001). When a 
judge imposes an exceptional sentence, he must set forth findings 
of fact and conclusions of law supporting it. 5 9.948.120(3). 

Blakely, - US. at -, 159 L. Ed. 2d at 411. 

The portion of North Carolina's criminal sentencing statute appli- 
cable to the case sub judice appears substantially similar to the por- 
tion of Washington's criminal sentencing statute analyzed in Blakely. 
We therefore conclude the reasoning of Blakely applies to our crimi- 
nal sentencing statute (N.C. Gen. Stat. 5 15A-1340.16) as well. 

We note that the State, in its response to defendant's motion for 
appropriate relief, concedes the trial court's sentencing of defendant 
in the aggravated range "[ulnder the ruling in Blakely, . . . constitutes 
a violation of defendant's constitutional rights." The State, however, 
"contends that any violation of defendant's constitutional right in this 
case was harmless error and therefore defendant is not entitled to 
have his sentence vacated." 

Our Supreme Court has definitively stated that when "the [trial] 
judge [has] erred in a finding or findings in aggravation and imposed 
a sentence beyond the presumptive term, the case must be remanded 
for a new sentencing hearing." State v. Ahearn, 307 N.C. 584, 602,300 
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S.E.2d 689, 701 (1983). In the case sub judice, it is undisputed that the 
trial judge unilaterally found the existence of an aggravating factor 
and, thereupon, sentenced defendant in the aggravated range. The 
State's argument, when viewed in light of the ruling articulated in 
Ahearn, must fail, as this Court should properly remand the case 
for resentencing. Accordingly, we grant defendant's motion for appro- 
priate relief and remand this case to the trial court for resentencing 
consistent with the holding in Blakely. 

No error in trial; remanded for resentencing. 

Judges TYSON and STEELMAN concur, 

DAVID L LINCOLN ET LN, JANICE Y LINCOLN, PLAINTIFFS i NANCY BUECHE, JASON 
FORBES, IST CHOICE REALTY O F  GREENSBORO, INC., D/B/A RE/MAX  ST 
CHOICE, AVD COUNTY O F  GUILFORD, DEFENDANTS 

No. COA03-750 

(Filed 7 September 2004) 

1. Costs- voluntary dismissal-mandatory 
The taxing of costs is mandatory when a plaintiff voluntarily 

dismisses an action under N.C.G.S. 8 1A-1, Rule 41(a)(l), unless 
the action was brought in forma pauperis. 

2. Costs- attorney fees-justiciable issues in pleadings 
An award of attorney fees against plaintiffs under N.C.G.S. 

5 6-21.5 was error where plaintiffs' pleadings and other relevant 
documents, read indulgently, raised justiciable issues concerning 
the implied warranty of habitability for plaintiffs' new house. 

3. Pleadings- Rule 11 sanctions-attorney fees-findings in- 
sufficient-objective reasonableness present 

The award of attorney fees against plaintiffs under N.C.G.S. 
# 1A-1, Rule 11 was error where the trial court did not support its 
conclusion that plaintiffs had violated Rule 11 with any findings, 
further failed to indicate which prong of the Rule 11 test plaintiffs 
violated, and a de novo review of the pleading does not indicate 
that plaintiffs or their attorneys acted without objective reason- 
ableness when they signed the pleading. 
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4. Costs- attorney fees-Rule 68-authorization under an- 
other statute needed 

Attorney fees can be awarded under Rule 68 only when 
there is authorization for taxing them as costs under some 
other rule or statute. In the absence of that authority, the award 
of attorney fees under N.C.G.S. § 1A-1, Rule 68 in this case 
was error. 

5. Unfair Trade Practices- attorney fees-insufficient find- 
ings and conclusions-frivolous and malicious action 

An award of attorney fees under N.C.G.S. § 75-16.1 was an 
abuse of discretion where the trial court did not find or conclude 
that plaintiffs knew or should have known that the action was 
frivolous and malicious and the Court of Appeals, upon its review 
of the record, could not say that plaintiffs knew or should have 
known that the action was frivolous and malicious. 

6. Costs- attorney fees-voluntary dismissal-refiling 
The trial court abused its discretion by assessing additional 

attorney fees if plaintiffs refiled their action as allowed under 
N.C.G.S. Q 1A-1, Rule 41(a). The role of the court is to determine 
costs and not to encourage or discourage the filing of an action 
under N.C.G.S. Q 1A-1, Rule 41(a). 

7. Trials- recording proceedings-trials rather than hearings 
There was no error in the trial court's failure to record a hear- 

ing on a motion for costs and attorney fees. N.C.G.S. § 7A-95(a) 
provides that court reporters shall be utilized for trials; although 
plaintiffs argue that this hearing constituted a trial because the 
imposition of sanctions amounts to a determination on the mer- 
its, the case was disposed of on the merits when plaintiffs filed a 
series of voluntary dismissals. 

Appeal by plaintiff from judgment entered 28 January 2003 by 
Judge L. Todd Burke in Guilford County Superior Court. Heard in the 
Court of Appeals 4 March 2004. 

J. Michael Thomas for plaintiff-appellants. 

Hicks  McDonald Noeker LLP, by David W McDonald, for 
defendant-appellees. 
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STEELMAN, Judge. 

Plaintiffs' complaint alleged that David and Janice Lincoln (plain- 
tiffs) purchased a home built by defendant Nancy Bueche (Bueche) 
located in the Town of Summerfield in Guilford County. Bueche 
obtained a building permit as an "owner-builder" on 22 November 
1999, showing the estimated cost of construction to be $196,504.00. 
She constructed the dwelling with the assistance of defendant Jason 
Forbes (Forbes), who was formerly a licensed contractor. 

On 11 April 2000, prior to the construction of the house being 
completed, Bueche listed the house for sale with ReMax First Choice 
Realty. Plaintiffs purchased the house from Bueche for $250,000.00 
on 14 August 2000. At the time of closing, the house was not finished, 
and no certificate of occupancy had been issued by Guilford County. 
Plaintiffs alleged that they were induced to close on the house based 
upon misrepresentations of Bueche that the house would be com- 
pleted and a certificate of occupancy obtained within four days of 
closing, or in no event later than Labor Day. The certificate of occu- 
pancy was not issued until 18 October 2000, and plaintiffs alleged that 
the house was never properly completed. 

On 1 November 2001 plaintiffs commenced this action by filing a 
summons and complaint asserting ten separate claims against the 
various defendants. The claims asserted against Bueche were for 
recision of an illegal contract, fraud, unfair and deceptive trade prac- 
tices, breach of contract, breach of implied warranty, and civil con- 
spiracy. Plaintiffs asserted claims against Forbes for unfair and 
deceptive trade practices. Additional claims were asserted against 
ReMax First Choice Realty and Guilford County, which were subse- 
quently dismissed by plaintiffs. 

Bueche and Forbes moved to dismiss plaintiffs' action pur- 
suant to Rule 12(b)(6) of the North Carolina Rules of Civil Pro- 
cedure for failure to state a claim upon which relief could be 
granted. On 8 May 2002, Judge Lindsay R. Davis, Jr. dismissed 
plaintiffs' claim for civil conspiracy, but denied the motion as to 
the remaining claims. 

On 15 November 2002, Bueche and Forbes moved for summary 
judgment pursuant to Rule 56 of the North Carolina Rules of Civil 
Procedure. On 22 November 2002, plaintiffs voluntarily dismissed the 
fraud claim against Bueche, without prejudice. On 5 December 2002, 
the date of the scheduled hearing of defendants' motion for summary 
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judgment, plaintiffs voluntarily dismissed all of their remaining 
claims, without prejudice. 

Bueche and Forbes filed a motion for costs and attorney's fees 
on 23 December 2002, based upon Rules 11 and 68 of the North 
Carolina Rules of Civil Procedure and N.C. Gen. Stat. 6-1, N.C. 
Gen. Stat. 5 6-21.5, and N.C. Gen. Stat. # 75-16.1. On 27 January 2003, 
Judge Burke entered an order granting the motion. Plaintiffs were 
ordered to pay $2,516.46 in costs. The order further provided that if 
plaintiffs did not refile their lawsuit, they would be required to pay 
Bueche and Forbes $12,483.54 in attorney's fees. However, if plain- 
tiffs wished to refile their lawsuit, then they were required to pay 
attorney's fees in the amount of $23,400.00 prior to refiling the action. 
The order recited that the costs and attorney's fees were taxed pur- 
suant to Rules l l and 68 of the Rules of Civil Procedure and N.C. Gen. 
Stat. §§  6-1, 6-21.5 and 75-16. 1. Plaintiffs appeal the trial court's order 
taxing them with costs and attorney's fees. 

[I] We first note that when a plaintiff voluntarily dismisses an action 
under Rule 41(a)(l) of the North Carolina Rules of Civil Procedure, 
Rule 41(d) mandates plaintiff "shall be taxed with the costs of the 
action unless the action was brought in forrna pauperis." The tax- 
ing of costs in this situation is mandatory. Lord v. Customized 
Consulting Specialty, Inc., 164 N.C. App. 730, 732, 596 S.E.2d 891, 
893 (2004) (citations omitted). In their appeal, plaintiffs do not assert 
that the type or amount of costs, exclusive of attorney's fees assessed 
as costs, were improper. We affirm the trial court's award of the non- 
attorney's fees costs in the amount of $2,516.46. 

[2] In their first assignment of error, plaintiffs contend that the trial 
court erred in awarding attorney's fees under N.C. Gen. Stat. # 6-21.5, 
because the complaint raised justiciable issues. We agree. 

N.C. Gen. Stat. li 6-1 (2003) provides for costs to the "party for 
whom judgment is given," in accordance with chapters 6 and 7A of 
the General Statutes. N.C. Gen. Stat. # 6-21.5 (2003) provides for an 
award of attorneys' fees to the prevailing party in a civil action or spe- 
cial proceeding if the trial court finds there was "a complete absence 
of a justiciable issue of either law or fact" raised by the losing party 
in the pleadings. N.C. Gen. Stat. # 6-21.5. This statute requires review 
of all relevant pleadings and documents to determine whether attor- 
neys' fees should be awarded. Bryson v. Sullivan, 330 N.C. 644, 660, 
412 S.E.2d 327, 335 (1992). "the trial court is required to evaluate 
whether the losing party persisted in litigating the case after a point 
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where he should reasonably have become aware that the pleading he 
filed no longer contained a justiciable issue." Sunamerica Financial 
COT. v. Bonham, 328 N.C. 254, 258, 400 S.E.2d 435,438 (1991). 

Plaintiffs contest the trial court's second conclusion of law, that 
"[elach of the seven claims asserted by plaintiffs against defendants 
Bueche and Forbes is defective in one or more respects, and there is 
a complete lack of justiciable issue as to any one of them," and its 
sixth conclusion of law, that "[tlhere is a complete lack of justiciable 
issue as to each of the seven claims for relief asserted against the 
defendants Bueche and Forbes." 

Surviving a Rule 12(b)6 motion is not determinative on the issue 
of justiciability. Winston-Salem Wrecker Ass'n u. Barker, 148 N.C. 
App. 114, 119, 557 S.E.2d 614, 618 (2001). A justiciable issue is one 
that is "real and present as opposed to imagined or fanciful." 
Sunamerica, 328 N.C. at 257, 400 S.E.2d at 437. " 'Complete absence 
of a justiciable issue' suggests that it must conclusively appear that 
such issues are absent even giving the losing party's pleadings the 
indulgent treatment which they receive on motions for summary judg- 
ment or to dismiss." Sprouse v. North River Ins. Co., 81 N.C. App. 
311, 326, 344 S.E.2d 555, 437 (1986), disc. rev. denied, 318 N.C. 284, 
348 S.E.2d 344 (1986). 

The fifth claim for relief against Bueche in plaintiffs' complaint 
alleges that Bueche breached an implied warranty of habitability in 
the construction of the residence in question, and that plaintiffs suf- 
fered compensatory and incidental damages from said breach. In 
North Carolina, the doctrine of implied warranty of habitability 
requires that: 

[I]n every contract for the sale of a recently completed dwell- 
ing, and in every contract for the sale of a dwelling then 
under construction, the vendor, if he be in the business of build- 
ing such dwellings, shall be held to impliedly warrant to the 
initial vendee that, at the time of the passing of the deed or 
the taking of possession by the initial vendee (whichever first 
occurs), the dwelling, together with all its fixtures, is suffi- 
ciently free from major structural defects, and is constructed in 
a workmanlike manner, so as to meet the standard of work- 
manlike quality then prevailing at the time and place of con- 
struction; and that this implied warranty in the contract of 
sale survives the passing of the deed or the taking of possession 
by the initial vendee. 
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Hartley v. Ballou, 286 N.C. 51, 62, 209 S.E.2d 776, 783 (1974). "The 
test is whether there is a failure to meet the prevailing standard of 
workmanlike quality." Gaito v. Auman, 313 N.C. 243, 252, 327 S.E.2d 
870, 877 (1985). An implied warranty of workmanlike quality may be 
waived, but only by "clear, unambiguous language, reflecting the fact 
that the parties fully intended such result." Griffin v. Wheeler- 
Leonard & Co., 290 N.C. 185, 202,225 S.E.2d 557, 568 (1976). 

Bueche contends that when she began constructing the house she 
intended to live in it, and was not building the house for the purpose 
selling it for a profit. However, there is substantial evidence in the 
pleadings and relevant documentation to the contrary. In Bueche's 
deposition, referenced in plaintiffs' brief to the trial court in opposi- 
tion to defendant's motion for costs and attorney's fees, she admits 
that she formed a corporation, NABCO, in May of 2000 for the pur- 
pose of real estate development. The house in question was sold to 
plaintiffs on 1 August 2000. Bueche further admitted that she and 
defendant Forbes, both officers of NABCO, had developed six addi- 
tional properties for sale, either individually or through NABCO. The 
plan for plaintiffs' house had been used by Forbes prior to the con- 
struction of plaintiffs' house, and was used by Bueche and Forbes for 
one of the subsequent properties she developed. In an affidavit, 
Bueche's real estate agent testified that he was always under the 
impression that Bueche and Forbes were in business together, and 
that the sale of the house in question was part of "a business project." 
There was sufficient evidence contained in the relevant pleadings and 
documents to present a justiciable issue that Bueche was "in the busi- 
ness of building such dwellings." 

Plaintiffs' complaint in the instant case alleges, inter alia, that 
Bueche breached the implied warranty of habitability by positioning 
"the landing and steps from the house into the garage such that one 
bay of the garage is unusable as a parking space for a motor vehi- 
cle[.]" In Lapierre v. Samco Dev. Corp., 103 N.C. App. 551, 556, 406 
S.E.2d 646, 648 (1991), this court upheld a jury verdict finding that 
defendant breached an implied warranty of habitability where it con- 
structed stairs in the garage in such a manner that, according to plain- 
tiff's testimony, "he had to pull to the back wall of the garage to have 
enough room to open the door and had to 'squeeze' between the side 
of the car and the stairway to reach the kitchen." 

Giving plaintiffs' pleadings the indulgent treatment which they 
receive on motions for summary judgment or to dismiss, our review 
of the pleadings and other relevant documentation fails to support 
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that there was a complete absence of any justiciable issue of fact 
or law. Awarding attorney's fees under N.C. Gen. Stat. 3 6-21.5 was 
thus improper. 

[3] In their second and fourth assignments of error, plaintiffs 
contend the trial court erred in awarding defendants attorney's 
fees under Rule 11 of the North Carolina Rules of Civil Procedure. 
We agree. 

"According to Rule 11, the signer certifies that three distinct 
things are true: the pleading is (1) well grounded in fact; (2) war- 
ranted by existing law, "or a good faith argument for the exten- 
sion, modification, or reversal of existing law" (legal sufficiency); 
and (3) not interposed for any improper purpose. A breach of the 
certification as to any one of these three prongs is a violation of 
the Rule." Bryson v. Sullivan, 330 N.C. 644, 655, 412 S.E.2d 327, 
332 (1992). 

Unlike N.C. Gen. Stat. 3 6-21.5, when evaluating an award of attor- 
ney's fees under Rule 11 "reference should be made to the document 
itself, and the reasonableness of the belief that it is warranted by 
existing law should be judged as of the time the document was 
signed. Responsive pleadings [and other relevant documents] are not 
to be considered." Id. at 656, 412 S.E.2d at 333 (citations omitted). 
The trial court must determine if the plaintiffs (or their attorneys) 
acted with "objective reasonableness under the circumstances" when 
they signed the pleading in question. Turner v. Duke University, 325 
N.C. 152, 164 (1989). The purpose of Rule 11 sanctions is "to prevent 
abuse of the legal system." Grover v. h'orris, 137 N.C. App. 487, 495, 
529 S.E.2d 231, 235 (2000). 

This court reviews the awarding of sanctions based on Rule 11 de 
novo, while the type and amount of the sanctions are reviewed by an 
abuse of discretion standard. Tumer v. Duke University, 325 N.C. 
152, 381 S.E.2d 706 (1989). 

The reviewing court must determine whether the findings of fact 
of the trial court are supported by sufficient evidence, whether 
the conclusions of law are supported by the findings of fact, and 
whether the conclusions of law support the judgment. As a gen- 
eral rule, remand is necessary where a trial court fails to enter 
findings of fact and conclusions of law regarding a motion for 
sanctions pursuant to Rule 11. "However, remand is not neces- 
sary when there is no evidence in the record, considered in the 
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light most favorable to the movant, which could support a legal 
conclusion that sanctions are proper." 

Sholar Bus. Assocs., Inc. v. Davis, 138 N.C. App. 298, 303-04, 531 
S.E.2d 236, 240 (2000). In the instant case, the trial court failed to sup- 
port its conclusion that plaintiffs had violated Rule 11 with any find- 
ings of fact, and further failed to indicate which prong(s) of the Rule 
11 test plaintiffs' pleading purportedly violated. Upon our de novo 
review of the pleading in question, we find nothing to support a con- 
clusion that plaintiffs (or their attorneys) acted without "objective 
reasonableness under the circumstances" when they signed the 
pleading in question. The trial court erred in awarding attorney's fees 
based on Rule 11. 

[4] In their third assignment of error, plaintiffs argue that the trial 
court erred in concluding that Bueche and Forbes are entitled to an 
award of attorneys' fees and costs under Rule 68 of the North 
Carolina Rules of Civil Procedure. We agree. 

Rule 68 provides: 

At any time more than 10 days before the trial begins, a party 
defending against a claim may serve upon the adverse party an 
offer to allow judgment to be taken against him for the money or 
property or to the effect specified in his offer, with the cost then 
accrued. . . . . If the judgment finally obtained by the offeree is not 
more favorable than the offer, the offeree must pay the costs 
incurred after the making of the offer. 

N.C. Gen. Stat. 5 1A-1, Rule 68 (2003). Attorneys fees may be awarded 
under Rule 68 if they are "part of the 'costs then accrued' when 
defendant made his offer to plaintiff[.]" Purdy v. Brown, 307 N.C. 93, 
96, 296 S.E.2d 459, 462 (1982). There is no provision in Rule 68 autho- 
rizing the trial courts to award attorneys fees. Attorneys fees can be 
awarded in the context of Rule 68 where there exists authorization to 
tax them as costs under some other Rule or statute. 1n the absence of 
such authority, the awarding of attorney's fees to defendants under 
the provisions of Rule 68 was error. 

[5] In their fifth assignment of error, plaintiffs argue the trial court 
erred by awarding attorneys fees pursuant to N.C. Gen. Stat. 5 75-16.1 
(2003). We agree. 

N.C. Gen. Stat. # 75-l.l(a) (2003) states: "Unfair methods of com- 
petition in or affecting commerce, and unfair or deceptive acts or 
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practices in or affecting commerce, are declared unlawful." N.C. Gen. 
Stat. # 75-16.1 provides: 

In any suit instituted by a person who alleges that the defendant 
violated G.S. 75-1.1 [the unfair and deceptive acts or practices 
statute], the presiding judge, may in his discretion, allow a rea- 
sonable attorney fee to the duly licensed attorney representing 
the prevailing party, such attorney fee to be taxed as a part of the 
court costs and payable by the losing party, upon a finding by the 
presiding judge that: 

(2) The party instituting the action knew, or should have known, 
the action was frivolous and malicious. 

N.C. Gen. Stat. # 75-16.1 (2003). Thus, in order to prevail on a mo- 
tion for attorneys' fees under N.C. Gen. Stat. # 75-16.1, the defendant 
must (1) be the "prevailing party" and (2) prove that the plaintiff 
"knew, or should have known, the (N.C. Gen. Stat. # 75-1.1) action 
was frivolous and malicious." "Award or denial of such fees . . . is 
within the discretion of the trial judge." McDonald v. Scarboro, 91 
N.C. App. 13, 23, 370 S.E.2d 680, 686 (1988). "In awarding attorneys 
fees under G.S. 75-16.1, the trial court must make findings of fact to 
support the award." Lapiewe v. Samco Dev. COT., 103 N.C. App. 551, 
561, 406 S.E.2d 646, 651 (1991). 

"What is an unfair or deceptive trade practice usually depends 
upon the facts of each case and the impact the practice has in 
the marketplace." The [Supreme] Court [defines] an unfair 
practice as one which "offends established public policy as 
well as . . . [one which] is immoral, unethical, oppressive, 
unscrupulous, or substantially injurious to consumers." A decep- 
tive practice is one which has the "capacity or tendency to 
deceive;" proof of actual deception is not necessary. "In deter- 
mining whether a representation is deceptive, its effect on 
the average consumer is considered." 

Abemathy v. Ralph Squires Realty Co., 55 N.C. App. 354, 357, 285 
S.E.2d 325,327 (1982). In the instant case, plaintiffs alleged that while 
marketing the house in question Bueche and Forbes intentionally rep- 
resented that it was being constructed by a licensed general contrac- 
tor when such was not the case, and that Bueche illegally and decep- 
tively obtained the building permit for the house in order to facilitate 
construction by an unlicensed contractor. 
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N.C. Gen. Stat. 5 87-1 (2003) mandates that any person undertak- 
ing to construct any building that will cost thirty thousand dollars or 
more will be deemed a "general contractor" and must be so licensed 
by the State of North Carolina. An exception is made for persons who 
intend to occupy the building after its completion. Violation of this 
statute is a class 2 misdemeanor. N.C. Gen. Stat 5 87-13 (2003). 

The evidence in this record shows that the house was sold to 
plaintiffs for $250,000.00 and that neither defendant Bueche nor 
defendant Forbes were licensed contractors in the State of North 
Carolina during the building of the residence in question. Defendant 
Bueche never lived in the house, and in fact listed and sold the prop- 
erty before construction on it was completed. Evidence in the record 
supports plaintiffs contention that they believed the house was being 
constructed by a licensed general contractor. Defendants actions 
could fairly be viewed by plaintiffs as deceptive, and the use of unli- 
censed contractors to build houses for the marketplace has a sub- 
stantially injurious impact on consumers. 

The trial court failed to make any conclusion of law that plaintiffs 
knew or should have known that the action was frivolous and mali- 
cious, and also failed to make any findings of fact that would support 
such a conclusion under N.C. Gen. Stat. 5 75-16.1. Upon our review of 
the record, we cannot say that plaintiffs knew, or should have known, 
that the action was frivolous and malicious, and find that the trial 
court abused its discretion in awarding attorney's fees under N.C. 
Gen. Stat. $ 75-16.1. 

[6] In their sixth assignment of error, plaintiffs argue the trial court's 
order awarding attorneys' fees and costs constituted an abuse of dis- 
cretion in that it assessed an additional award of attorney's fees in the 
amount of $10,956.46 in the event that plaintiffs re-filed the instant 
action as allowed under Rule 41(a) of the North Carolina Rules of 
Civil Procedure. We agree. 

Rule 41(a) of the North Carolina Rules of Civil Procedure al- 
lows a party to voluntarily dismiss an action and to then refile the 
action within one year. Upon filing such a dismissal, that party 
shall be taxed with the costs of the action under Rule 41(d). These 
costs may include attorney's fees if authorized by rule or statute. It 
is the role of the trial court to determine which costs are properly 
assessed to the dismissing party and to determine the amount of 
such costs in accordance with the applicable appellate decisions of 
this State. It is not the role of the trial court to encourage or discour- 
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age a party from refiling an action under Rule 41(a). It was improper 
for the trial court to set the amount of attorney's fees at one figure if 
plaintiffs refiled their action, and another in the event they chose not 
to refile their action. The trial court should have assessed costs and 
attorney's fees at the amount supported by the evidence. It was then 
up to the dismissing parties to decide whether or not they wished to 
refile their action. 

[7] In their seventh assignment of error, plaintiffs argue the trial 
court violated N.C. Gen. Stat. # 7A-95 (2003) by failing to have the 
hearing on defendants' motion for costs and attorneys' fees recorded 
by a court reporter. We disagree. 

N.C. Gen. Stat. # 7A-95(a) provides: "Court reporting personnel 
shall be utilized if available, for the reporting of trials in the superior 
court." Plaintiffs argue that a hearing on attorney's fees and costs 
constitutes a trial where the imposition of sanctions amounts to a 
determination of the case on the merits. This case was disposed of on 
the merits when the plaintiffs filed a series of voluntary dismissals, 
not by the court's rulings on defendants' motions for costs. What was 
before the court on 6 January 2003 was not a trial, but a motion for 
costs and attorney's fees. There was no requirement under N.C. Gen. 
Stat. # 7A-95 that the motion hearing be taken down by a court 
reporter. This assignment of error is without merit. 

AFFIRMED IN PART, AND REVERSED IN PART. 

Judges McGEE and CALABRIA concur. 

STATE O F  NORTH CAROLINA 1 JAMES CONRAD RAWLINS, JR., D E F E ~ D ~ \ T  

KO. COA08-104% 

(Filed 7 Sep tember  2004) 

1. Credit Card Crimes- financial transaction card theft-no 
variance with proof 

There was not a fatal variance between the indictment and 
the proof where defendant's indictment for unlawfully using 
another's credit cards included the allegation that he received the 
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cards with the intent to use, sell and transfer them to another per- 
son, but the State did not present evidence that defendant trans- 
ferred the cards to another person. There is not a fatal 'variance 
where an indictment charges the entire statute conjunctively and 
the State offers evidence supporting only one of the means by 
which the crime may have been committed. 

2. Credit Card Crimes- single taking rule-not applicable 
The "single taking" rule of common-law larceny (by which 

several items stolen in one act is a single offense) does not apply 
to financial transaction card theft. The statutory language is 
clear: taking, obtaining, or withholding a single card gives rise to 
a single count of financial transaction card theft. Therefore, two 
charges of financial transaction card theft were not duplicative 
where two different cards were obtained or withheld from the 
same person. 

3. False Pretense- use of stolen credit cards-distinct 
transactions 

Three indictments for obtaining property by false pretenses 
were not duplicative where they arose from one incident at one 
store involving the use of stolen credit cards. There were three 
distinct transactions separated by several minutes in which dif- 
ferent cards were used. 

4. Criminal Law- instructions-prima facie evidence 
The trial court's instruction on prima facie evidence, consid- 

ered as a whole, did not shift the burden of proof to a defendant 
charged with financial transaction card theft. 

5. Sentencing- habitual felon-predicate conviction-pos- 
session of cocaine-felony 

A conviction for obtaining habitual felon status was not erro- 
neous where it was based in part on a conviction for possession 
of cocaine, which is defined as a misdemeanor punishable as a 
felony. That statute has been construed as making possession of 
cocaine a felony. 

Appeal by defendant from judgment entered 10 December 2002 
by Judge Donald W. Stephens in Superior Court, Wake County. Heard 
in the Court of Appeals 16 June 2004. 
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Attorney General Roy Cooper, by Assistant Attorney General 
Robert K. Smith,  for the State. 

Brian Michael Aus for the defendant-appellant. 

WYNN, Judge. 

Defendant, James Conrad Rawlings, Jr., argues (I)  there was a 
fatal variance between the indictment allegations and the evidence 
presented at trial; (2) several duplicative indictments should have 
been dismissed; (3) the trial court erroneously instructed the jury as 
to the meaning of 'prima facie evidence; and (4) the habitual felon 
indictment was invalid. After careful review, we conclude no error 
was committed in the trial below. 

The evidence tended to show that in June 2002 Angela 
Davenport's and C. Whitfield Gibson's credit cards were used without 
authorization at a Wal-Mart store in Raleigh, North Carolina. 
Davenport testified that on 7 June 2002 she discovered two credit 
cards were missing and reported them as stolen. On the same date, 
Gibson was notified that unauthorized purchases on and attempted 
uses of his credit card had occurred at a Wal-Mart store in Raleigh. 
Both individuals testified they had not authorized anyone to use 
their credit cards. 

Stephanie Campbell was a cashier in the Wal-Mart photo lab on 7 
June 2002. She indicated that Defendant, whom she had briefly dated, 
came to her register accompanied by a man whom she did not know. 
Defendant, in three separate transactions, purchased the following 
from Campbell: 

(1) a HP Computer for $711.46 with Gibson's credit card, 

(2) a George Foreman Grill for $63.73 with Davenport's credit 
card, 

(3) a Sony Camcorder for $316.01 with Gibson's credit card. 

Campbell testified that Defendant would swipe several cards until 
each transaction was successfully processed as some of the credit 
cards were not accepted by her register. She believed the credit cards 
belonged to Defendant's business partners. Campbell identified 
Defendant as the individual depicted on Wal-Mart's security 
videotape. 

Defendant was indicted and convicted of three counts of obtain- 
ing property by false pretenses, three counts of financial transaction 
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solidated sentence in the presumptive range of a minimum of 96 
months and a maximum of 125 months. Defendant appeals. 

[I] Defendant contends there was a fatal variance between the 
indictment and the evidence offered at trial because the State failed 
to sufficiently prove he possessed three credit cards with the intent 
to use, sell a n d  transfer them. We disagree. 

The indictments stated in pertinent part: 

The jurors for the State upon their oath present that on or about 
the 7th day of June, 2002, in Wake County the defendant named 
above unlawfully, willfully and feloniously did take, obtain or 
withhold a financial transaction card from the person, posses- 
sion, custody and control of Amanda Davenport, the cardholder 
whose named on the face of the card and to whom the card # 
[omitted] had been issued by Providian Visa, without the card- 
holder's consent and with the intent to use it and with knowledge 
that the card had been so taken obtained and withheld, did 
receive the financial transaction card with the intent to use, sell 
a n d  transfer it to another person. This act was done in violation 
of G.S. 14-113.9(a)(l). 

(emphasis supplied). Defendant argues the State was required to 
prove beyond a reasonable doubt that he possessed three credit cards 
with intent to use, sell and transfer them. As the State did not present 
any evidence that Defendant intended to or did in fact transfer the 
credit cards to another person, Defendant contends a fatal variance 
exists between the indictment and the evidence. 

"Where an indictment sets forth conjunctively two means 
by which the crime charged may have been committed, there is 
no fatal variance between indictment and proof when the state 
offers evidence supporting only one of the means charged." State 
v. Gray, 292 N.C. 270, 293, 233 S.E.2d 905, 920 (1977). N.C. Gen. Stat. 
5 14-113.9(a)(l)l may 

1. The statute provides: 

A person is guilty of financial transaction card theft when: 

(I) He takes, obtains, or withholds a financial transaction card from the person, 
possession, custody or control of another without the cardholder's consent and 
with the intent to use ~ t ;  or  who, with knowledge that it has been so  taken, 
obtained or  withheld, receives the financial transaction card with intent to use it 
or to sell it, or to transfer it to a person other than the issuer or the cardholder. 
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be violated in four ways: one may (I)  take, (2) obtain or (3) with- 
hold a financial transaction card from the person, possession, 
custody or control of another without the cardholder's consent 
and with the intent to use it; or one may (4) receive a financial 
transaction card with intent to use it or sell it or transfer it to a 
person other than the issuer or cardholder, knowing at the time 
that the card has been so taken, obtained or withheld, i.e., know- 
ing at the time he received it that another person had taken, 
obtained or withheld the card from the person, possession, cus- 
tody or control of another without the cardholder's consent and 
with the intent to use it. 

State v. Brunson, 51 N.C. App. 413, 416, 276 S.E.2d 455, 457-58 (1981). 
As stated by our Supreme Court, 

the general rule is well settled that an indictment or information 
must not charge a party disjunctively or alternatively in such 
manner as to leave it uncertain what is relied on as the accusation 
against him. Two offenses cannot be alleged alternatively in the 
same count. As a general rule, where a statute specifies several 
means or ways in which an offense may be committed in the 
alternative, it is bad pleading to allege such means or ways in the 
alternative. Where a statute makes it an offense to do this or that 
or the other, mentioning several things disjunctively, the whole 
may be charged conjunctively, and the defendant may be found 
guilty of either one, and it is generally held to be fatal to charge 
disjunctively in the words of the statute. 

State v. Williams, 210 N.C. 159, 161, 185 S.E. 661, 662 (1936) (cita- 
tions omitted). Thus, we conclude a fatal variance between the indict- 
ment and the proof did not exist in this case. 

[2] Defendant also argues one of the financial transaction card theft 
indictments and two of the obtaining property by false pretenses 
indictments should have been dismissed as they were duplicative of 
the charges alleged in the other indictments. 

We first note that Defendant did not properly preserve this argu- 
ment for appellate review as he neither moved to dismiss the indict- 
ments nor presented this argument to the trial court. See N.C. R. App. 
P. 10(b)(l); State v. Call, 353 N.C. 400, 426, 545 S.E.2d 190, 206-07 
(2001). However, pursuant to our discretion under N.C. R. App. P. 2, 
we will review this argument. 
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Defendant was indicted on three counts of financial transaction 
card theft, with two indictments referencing two different cards 
belonging to Davenport. Under N.C. Gen. Stat. § 14-113.9, a person is 
guilty of financial transaction card theft when: 

(1) He takes, obtains, or withholds a financial transaction 
card from the person, possession, custody or control of another 
without the cardholder's consent and with the intent to use it; or 
who, with knowledge that it has been so taken, obtained or with- 
held, receives the financial transaction card with intent to use it 
or to sell it, or to transfer it to a person other than the issuer or 
the cardholder. 

In this case, the facts do not indicate the circumstances under which 
Davenport and her two Visa cards parted her company. Indeed, the 
record does not demonstrate that Defendant took Davenport's cards. 
Davenport testified she noticed they were missing on 7 June 2002, 
and that by the time she reported them missing, one had been used at 
Wal-Mart. Davenport testified she did not know Defendant and could 
not identify him in court. Given these facts, the jury could only have 
convicted Defendant of financial transaction card theft on theories 
that Defendant either "obtained" or "withheld" the cards at issue, 
alternative means of violating N.C. Gen. Stat. $ 14-113.9(a)(l). 

Defendant contends that the "single taking" rule applicable in 
common-law larceny cases should be applicable to financial transac- 
tion card thefL2 However, the language of the financial transaction 
card theft statute is clear and unambiguous: "A person is guilty of 
financial transaction card theft when he takes, obtains or withholds a 
financial transaction card from the person, possession, custody or 
control of another without the cardholder's consent and with the 
intent to use it." N.C. Gen. Stat. # 14-113.9(a)(l). Significantly, the 
statute explicitly uses the word "a" and references "card" in the sin- 
gular. Thus, the taking, obtaining or withholding of a single card- 
without the cardholder's consent and with the intent to use that 
card-could give rise to a single count of financial transaction card 
theft in violation of the statute. Accordingly, the single taking rule 
does not apply to financial transaction card theft. 

[3] Defendant also argues the three obtaining property by false pre- 
tenses indictments were duplicative. Although the same entity, Wal- 

2. Under the "single taking" rule, "when a perpetrator steals several items at  the 
same time and place as part of one continuous act or transaction, a single offense is 
committed. State v. Adnms, 331 N.C. 317, 333, 416 S.E.%d 380, 389 (1992). 
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Mart, was deceived in this case, the facts indicate three distinct trans- 
actions occurred. According to State's Exhibits 1, 2, and 3, the fol- 
lowing transactions occurred: 

(1) The HP Computer was purchased at 9:10 with Gibson's 
credit card after the person attempted to use two other credit 
cards unsuccessfully; 

(2) After another customer was assisted, a George Foreman 
Grill was purchased at 9:17 with one of Davenport's credit 
cards; 

(3) Ten minutes later, a Sony Camcorder was purchased at 9:27 
with Gibson's credit card after the person attempted to use 
three other credit cards unsuccessfully. 

To be found guilty of obtaining property by false pretenses, the fol- 
lowing elements must be established: "1) a false representation of a 
subsisting fact or a future fulfillment or event, (2) which is calculated 
and intended to deceive, (3) which does in fact deceive, and (4) by 
which one person obtains or attempts to obtain value from another." 
State v. Walston, 140 N.C. App. 327, 332, 536 S.E.2d 630, 633 (2000). 
In this case, there were three distinct transactions separated by sev- 
eral minutes in which different credit cards were used. Thus, we con- 
clude the indictments were not duplicative. 

[4] Defendant next challenges the trial court's jury instructions in 
which the term 'prima facie evidence' was defined. In the original jury 
instruction, the trial court incorporated N.C. Gen. Stat. $ 14-113.10 
which states: 

When a person has in his possession or under his control finan- 
cial transaction cards issued in the names of two or more other 
persons other than members of his immediate family, such pos- 
session shall be prima facie evidence that such financial transac- 
tion cards have been obtained in violation of G.S. 14-113.9(a). 

During deliberations, the jury asked the trial court for a copy of 
N.C. Gen. Stat. 5 14-113.10. In addition to reading and providing 
the jury with a copy of the statute, the trial court rendered the fol- 
lowing instruction: 

Black's Law Dictionary indicates that prima facie means a fact 
presumed to be true unless disproved by some evidence to the 
contrary. Prima facie evidence is evidence which if unexplained 
or uncontradicted is sufficient to establish a fact. 
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However, our Supreme Court has held 'prima facie evidence' 
means evidence sufficient to justify, but not compel, an inference by 
which a jury may, but need not, find a presumed fact. See State v. 
Williams, 288 N.C. 680, 220 S.E.2d 558 (1975) (stating "presump- 
tions and inferences may arise upon proof of another fact or com- 
bination of facts [and] . . . include: (2) a prima facie case or an 
inference may arise upon proof of the basic facts by which the jury 
may (but need not) find the presumed fact"); Home Finance Co. v. 
O'Daniel, 237 N.C. 286, 291, 74 S.E.2d 717, 721 (1953) (discussing 
'prima facie evidence'). Although the trial court did not state that 
proof of the facts mentioned in N.C. Gen. Stat. 5 14-113.10 permits 
the jury to draw an inference that financial transaction card theft 
has occurred, we conclude the jury instruction was neither erroneous 
nor prejudicial. 

"When analyzing jury instructions, we must read the trial court's 
charge as a whole. We construe the jury charge contextually and will 
not hold a portion of the charge prejudicial if the charge as a whole is 
correct. If the charge presents the law fairly and clearly to the jury, 
the fact that some expressions, standing alone, might be considered 
erroneous will afford no ground for reversal." State v. Fowler, 353 
N.C. 599, 624, 548 S.E.2d 684, 701 (2001) (citations omitted). 

Defendant does not challenge the constitutionality of the 
statutory presumption; rather, Defendant contends the trial court's 
definition of 'prima facie evidence,' which was neither based in 
statute nor case law, erroneously shifted the burden of proof to 
Defendant. However, construing the entire instruction as a whole, 
we conclude the trial court's instruction was not erroneous. First, 
in the re-instruction, the trial court instructed the jury three 
times that the State had to prove the elements of the charges and 
the elements of the statutory presumption beyond a reasonable 
doubt. In pertinent part, after reading N.C. Gen. Stat. Ej 14-113.10, 
the trial court stated: "So please understand that for this statute 
to apply, the State would have to prove beyond a reasonable 
doubt those facts necessary for it to be implicated." Thereafter, 
the trial court defined 'prima facie' and 'prima facie evidence' 
as follows: 

Black's Law Dictionary indicates that prima facie means a fact 
presumed to be true unless disproved by some evidence to the 
contrary. Prima facie evidence is evidence which if unexplained 
or uncontradicted is sufficient to establish a fact. 
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As explained by our Supreme Court: 

If the words of instruction describe an inference which must be 
drawn upon the proof of basic facts, then the presumption is 
mandatory in nature. Mandatory presumptions which conclu- 
sively prejudge the existence of an elemental issue or actually 
shift to defendant the burden to disprove the existence of an ele- 
mental fact violate the Due Process Clause. Mandatory presump- 
tions which merely require defendant to come forward with some 
evidence (or take advantage of evidence already offered by the 
prosecution) to rebut the connection between the basic and ele- 
mental facts do not violate the Due Process Clause so long as in 
the presence of rebutting evidence (1) the mandatory presump- 
tion disappears, leaving only a mere permissive inference, and (2) 
the other requirements for permissive inferences . . . are met. 
Mandatory presumptions which require defendant to come for- 
ward with a quantum of evidence significantly greater than "some 
evidence" may run afoul of due process by shifting the burden of 
persuasion to defendant. In the absence of any rebutting evi- 
dence, however, no issue is raised as to the nonexistence of the 
elemental facts and the jury may be directed to find the elemen- 
tal facts if it finds the basic facts to exist beyond a reasonable 
doubt. A mandatory presumption is generally examined on its 
face; its validity depends ultimately upon its hypothetical accu- 
racy in the general run of cases in which it might be applied. 
Finally, if the prosecution relies solely upon a presumption, 
whether mandatory or permissive, to make out its case, then the 
rational connection between the basic and elemental facts must 
be such that a jury could infer the existence of the elemental facts 
beyond a reasonable doubt. 

State v. White, 300 N.C. 494, 268 S.E.2d 481, 489-90 (1980). In defin- 
ing 'prima facie' and 'prima facie evidence,' the trial court indi- 
cated that a fact was presumed to be true or the evidence was 
sufficient to establish a fact unless it was explained, contradicted, or 
disproved by some evidence to the contrary. Thus, we conclude that 
the definition of 'prima facie' and 'prima facie evidence' did not shift 
the burden to Defendant. 

[5] Finally, Defendant argues that his conviction on obtaining the 
status of habitual felon should be vacated because one of the under- 
lying charges supporting that charge, possession of cocaine, is 
defined by statute to be a misdemeanor. However, in State v. Jones, 
358 N.C. 473, - S.E.2d - (2004) our Supreme Court recently 
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found the statutory language in defining possession of cocaine as a 
misdemeanor to be ambiguous in light of further statutory language 
indicating that possession of cocaine shall be "punishable as a 
felony." Id. at 478, - S.E. 2d at - (stating "Defendant's interpreta- 
tion of section 90-95(d) (20 evinces, at best, an ambiguity in the 
General Assembly's use of the phrase 'punishable as a felony,' thus 
making the statute susceptible to more than one interpretation"). 
Thereafter, our Supreme Court construed the ambiguous language 
under the statute in favor of the State's contention that the legislature 
intended to make possession of cocaine a felony. Id. at 479, - 
S.E.2d at - (stating "Our interpretation of N.C.G.S. 5 90-95(d) (2) is 
not only supported by the statute's language and phrasing but also 
accords with the statute's legislative history"). Accordingly, we must 
reject Defendant's assignment of error. 

No error, 

Judges CALABRIA and LEVINSON concur. 

MARY NICOLE BOONE VOGLER, Wmow, MARILYN "SUE ANN" CLYMER, GI-.~RI)JAN 
AD LITEM FOR KRISTIN DAKOTA VOGLER, MINOR CHILD, AND MARK BOONE, 
GVARDIAN AD LITEM FOR MEGAN NICOLE BOONE, MINOR STEPCHILD, OF BILLY 
CHARLES VOGLER, DECEASED EMPLOYEE, PLAINTIFFS V. BRANCH ERECTIONS 
COMPANY, INC., EMPLOYER, THE GOFF GROUP, CARRIER (NOW DISMISSED), N.C. 
GUARANTY ASSOCIATION (NOW ADDED), STAT~TTORY INSURER, DEFENDANTS 

No. COA03-1032 

(Filed 7 September 2004) 

Workers' Compensation- amended opinion-ten percent 
increase-insolvent insurer-guaranty association 

The Industrial Commission erred in its amended opinion and 
award by determining that a ten percent increase in compensa- 
tion assessed against an employer under N.C.G.S. 8 97-12 due to 
the employer's willful violations of OSHA safety standards was a 
"covered claim" for which the N.C. Guaranty Association was 
liable after the employer's insurer became insolvent without con- 
sidering the provisions of the insurance policy between the 
employer and its insolvent insurer because (1) the Guaranty Act 
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and the cases interpreting it require that the Commission deter- 
mine whether an employee's claim is covered under an insurance 
policy before holding defendant Guaranty Association liable for 
an insolvent insurance company's nonpayment of a claim; (2) the 
Commission abused its discretion by declining to receive the pol- 
icy as evidence and by failing to take into account the terms of 
the policy while reconsidering the case when the Association's 
recent entry into the case, coupled with its argument that it was 
statutorily prevented from the obligation claimed by plaintiffs, is 
good grounds for the Commission to reconsider the evidence and 
receive further evidence in the case; and (3 )  the Commission's 
determination was not supported by sufficient findings of fact 
when it concluded the additional compensation was part of a 
covered claim. 

Appeal by defendants from opinion and award entered 28 April 
2003 by the North Carolina Industrial Commission. Heard in the Court 
of Appeals 19 May 2004. 

J. Randolph Ward, for defendant-appellee Branch Erections 
Company, Inc. 

Nelson Mullins Riley & Scarborough, L.L.P, by Christopher J. 
Blake and Joseph W Eason, for defendant-appellant N.C. 
Guaranty Associa tion. 

TIMMONS-GOODSON, Judge. 

Defendant North Carolina Guaranty Association ("the 
Association") appeals the amended opinion and award of the North 
Carolina Industrial Commission ("the Commission") awarding plain- 
tiffs a ten percent increase in worker's compensation. For the reasons 
stated herein, we reverse the Commission's amended opinion and 
award and remand the case for further proceedings. 

The facts and procedural history pertinent to the instant appeal 
are as follows: On 23 March 2000, Billy Charles Vogler ("decedent") 
was an employee of Branch Erections Company, Inc. ("Branch"). 
Decedent was working on a communications tower when a nearby 
crane broke from its platform and fell, striking decedent and causing 
him to fall twenty feet to the ground. As a result of his injuries, dece- 
dent was killed. Decedent is survived by his wife, Mary Nicole Boone 
Vogler, his daughter, Kristin Dakota Vogler, and his stepdaughter, 
Megan Nicole Boone (collectively, "plaintiffs"). 
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Shortly after decedent's injury, the Occupational Safety and 
Health Administration ("OSHA") investigated the accident. The OSHA 
investigator determined that Branch had failed to inspect the crane 
turret bolts for two years prior to the accident, although OSHA regu- 
lations require daily inspection of the crane's turret bolts when the 
crane is in use. The OSHA investigator further determined that 
Branch's failure to inspect the crane and other equipment resulted in 
worn, cracked, and rusty crane turret bolts on the crane, which 
caused the crane to snap and fall on top of decedent. The OSHA 
investigator ultimately cited Branch for twenty violations of OSHA 
regulations, all of which were characterized as "serious." 

Subsequent to decedent's death, plaintiffs filed a worker's com- 
pensation claim against Branch and its insurer, Reliance Insurance 
Company ("Reliance"). On 14 December 2001, North Carolina 
Industrial Commission Deputy Commissioner George T. Glenn 
("Deputy Commissioner Glenn") issued an opinion and award enti- 
tling plaintiffs to weekly benefits, expenses for decedent's burial, 
medical expenses incurred by decedent as a result of the accident, 
and attorneys' fees. In addition to this award, Deputy Commissioner 
Glenn concluded as a matter of law that "[pllaintiffs are entitled to a 
10% penalty due to [Branch's] willful violations of OSHA safety stand- 
ards," and ordered that "[Branch and Reliance] shall pay a ten percent 
(10%) penalty of the total amount due plaintiffs." Branch appealed the 
award to the Commission. On 17 July 2002, the Conimission issued an 
opinion and award affirming Deputy Commissioner Glenn's decision. 

On 3 October 2001, Reliance was declared insolvent. Thus, pur- 
suant to the Insurance Guaranty Association Act ("Guaranty Act"), 
N.C. Gen. Stat. # 58-48-1 (2003) et .  seq, the Association assumed 
Reliance's obligations to the case. 

On 13 August 2002, the Association filed a Motion For Joinder As 
Party; And To Reconsider And To Alter And Amend Judgment. The 
Association asserted that it was not responsible for payment of the 
ten percent "penalty" for Branch's willful violation of OSHA safety 
rules because the "penalty" was not covered by the Guaranty Act and 
because plaintiffs' claim was not covered by the policy between 
Branch and Reliance. On 20 September 2002, Branch filed a response 
to the Association's motion for reconsideration, asserting that the 
Association is obligated to pay the ten percent "penalty" under the 
Worker's Compensation Act and that the Guaranty Act does not 
excuse the Association from liability. The Association filed a reply 
asserting that it is not the legal successor of Reliance, and reiterating 
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its assertion that the ten percent "penalty" is not covered by the 
Guaranty Act or by Branch's insurance policy with Reliance. 

On 28 April 2003, the Commission issued an amended opinion and 
award. The Commission's amended opinion and award contained the 
following pertinent conclusions of law: 

9. [The Association] denies any obligation to pay the additional 
compensation awarded pursuant to N.C. Gen. Stat. 5 97-12 
based upon two arguments. First, [the Association] asserts 
that the additional compensation is not within the cover- 
age of the insurance policy issued by Reliance because the 
policy specifically requires [Branch] to be responsible for 
any payment in excess of the benefits regularly provided by 
the Worker's Compensation Act, including those imposed 
due to the employer's failure to comply with a health or safety 
law or regulation. This first issue is a coverage question not 
properly before the Comn~ission for determination at this 
time. The record before us contains no evidence concern- 
ing the contractual provisions of the insurance policy on 
which to base findings of fact and conclusions of law. 
Although portions of the policy were attached to the briefs 
of the parties, no evidence on the coverage issue is properly 
before the Commission because no evidence was presented 
at the Deputy Commissioner hearing. Therefore, the coverage 
question is reserved for further hearing and subsequent 
determination in the event the parties are unable to resolve 
this issue. 

10. Secondly, [the Association] argues that the award of addi- 
tional compensation under N.C. Gen. Stat. 5 97-12 constitutes 
a "penalty" and that the Guaranty Act specifically excludes 
amounts awarded as punitive or exemplary damages. See, 
N.C. Gen. Stat. 5 58-48-20(4). However, the clear language of 
N.C. Gen. Stat. Pi 97-12 provides that "compensation shall be 
increased ten percent (10%)" (emphasis added). The North 
Carolina Court of Appeals has stated that " '[Ilf the language 
of the statute is clear and is not ambiguous, we must con- 
clude that the legislature intended the statute to be imple- 
mented according to the plain meaning of its terms.' " Mowis 
Communications Col-p. v. City of Asheville, 145 N.C. App. 
597, 605, 5-51 S.E.2d 508, 514 (2001), citing Hyler v. GTE 
Prods. Co., 333 N.C. 258, 262, 425 S.E.2d 698, 701 (1993). 
Thus, based upon a clear reading of the statute, the ten per- 
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cent additional compensation awarded pursuant to N.C. Gen. 
Stat. s 97-12 is compensation or punitive damages. Therefore, 
the additional compensation is part of a covered claim and 
must be paid by [the Association]. 

It is from this amended opinion and award that the Association 
appeals. 

The issues presented on appeal are: (I) whether the Commission 
erred by failing to consider Branch's insurance policy with Reliance; 
and (11) whether the Commission erred by concluding that the 
increase in compensation pursuant to N.C. Gen. Stat. § 97-12 was not 
a "penalty." Because we conclude the Commission erred by failing to 
consider Branch's insurance policy with Reliance in making its deter- 
mination, we reverse the Commission's opinion and award and 
remand the case for further proceedings. 

On appeal of a decision by the Commission, this Court is 
"limited to reviewing whether any competent evidence supports 
the Commission's findings of fact and whether the findings of fact 
support the Commission's conclusions of law." Deese v. Champion 
Int'Z Corp., 352 N.C. 109, 116, 530 S.E.2d 549, 553 (2000). The 
Commission "is not required . . . to find facts as to all credible 
evidence. That requirement would place an unreasonable burden on 
the Commission. Instead, the Commission must find those facts 
which are necessary to support its conclusions of law." Peagler 
v. Tyson Foods, Inc., 138 N.C. App. 593, 602, 532 S.E.2d 207, 213 
(2000). However, the Commission must also "make specific findings 
with respect to crucial facts upon which the question of plain- 
tiff's right to compensation depends." Gaines v. Swain & Son, 
Inc., 33 N.C. App. 575, 579, 235 S.E.2d 856, 859 (1977). Thus, 
"[allthough the Industrial Commission is the sole judge of the credi- 
bility and the evidentiary weight to be given to witness testimony, 
the Commission's conclusions of law are fully reviewable." Holley 
v. ACTS, Inc., 357 N.C. 228, 231, 581 S.E.2d 750, 752 (2003) (cita- 
tions omitted). "When the Commission acts under a misapprehen- 
sion of the law, the award must be set aside and the case re- 
manded for a new determination using the correct legal standard." 
Ballenger v. ITT Grinnell Industrial Piping, 320 N.C. 155, 158, 357 
S.E.2d 683, 685 (1987). 

Where an insurer has become insolvent, the Guaranty Act 
requires that the Association: 
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(1) Be obligated to the extent of the covered claims existing 
prior to the determination of insolvency and arising within 30 
days after the determination of insolvency, or before the pol- 
icy expiration date[.] . . . In n o  event shall the Association be 
obligated to a policyholder or claimant in a n  amount  in 
excess of the obligation of the insolvent insurer  under  the 
policy from which the c laim al-ises. 

[andl 

(2) Be deemed the insurer to the extent of the Association's obli- 
gation on the covered claims and to such extent shall have all 
rights, duties, and obligations of the insolvent insurer as if 
the insurer had not become insolvent. 

N.C. Gen. Stat. # 58-48-35(a)(l) and (2) (2003) (emphasis added). 

The Guaranty Act defines a "covered claim" in pertinent part 
as follows: 

"Covered claim" means an unpaid claim, including one of 
unearned premiums, which is in excess of fifty dollars ($50.00) 
and arises out of and i s  w i t h i n  the coverage and not i n  excess 
of the applicable l imi t s  of a n  insurance policy . . . . "Covered 
claim" shall not include a n y  amount  awarded . . . as puni t ive  
or exemplary damages[.] 

N.C. Gen. Stat. 5 58-48-20(4) (2003) (emphasis added). 

In accordance with the Guaranty Act, this Court has previously 
limited the Association's obligations to those benefits the employee 
would have recovered as a beneficiary of his employer's insurance 
policy. In Greensboro v. Reseme Ins.  Co., 70 N.C. App. 651,321 S.E.2d 
232 (1984), we held that the Association was not liable for prejudg- 
ment interest owed to the plaintiffs. We recognized that "it is the iden- 
tity of the Association as a statutory creation that relieves it from lia- 
bility for prejudgment interest." Id.  at 664, 321 S.E.2d at 240. Thus, we 
concluded that, "[als the Superior Court of Pennsylvania reasoned in 
a 1980 case, interpreting statutes similar to North Carolina's, a guar- 
anty association is not the legal successor of the insolvent insurer; 
rather, it is obligated to pay claims only to the extent of covered 
claims, which shall not include any amount in excess of the obliga- 
tion of the insolvent insurer under the policy from which the claim 
arises." Id.  (citing Sands v. Pa. Ins.  Guaranty  Ass'n., 423 A. 2d 1224, 
1229 (1980)). Similarly, in Barcla ysAmerican/Leasing, Irzc. v. N. C. 
Ins.  Guaranty  Ass 'n ,  99 N.C.  App. 290, 392 S.E.2d 772 (1990), disc. 
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review denied, 328 N.C. 328, 402 S.E.2d 829 (1991), we recognized 
that the plaintiff's claim was excluded by the underlying insurance 
policy, and thus neither the insolent insurer nor the Association was 
liable for the plaintiff's claim. Accordingly, we reversed the trial 
court's decision granting summary judgment in favor of the plaintiff, 
and we remanded the case for entry of summary judgment in favor of 
the Association, whom we noted was not required to assume the obli- 
gation of uncovered claims. Id.  at 294, 392 S.E.2d at 774. 

In the instant case, the Association argued in its motion for 
reconsideration that the ten percent increase in compensation 
awarded by Deputy Commissioner Glenn was "not within the cov- 
erage of the insurance policy issued by Reliance[.]" The insur- 
ance policy between Branch and Reliance ("the policy") reads in 
pertinent part: 

PART ONE-WORKERS' COMPENSATION INSURANCE 

. . . .  
F. Payments You Must Make 

You are responsible for any payments in excess of the benefits 
regularly provided by the workers' compensation law including 
those required because: 

1. of your serious and willful misconduct; 

3. you fail to comply with a health or safety law or 
regulation[.] 

PART TWO-EMPLOYER'S LIABILITY INSURANCE 

C. Exclusions 

This insurance does not cover: 

4. any obligation imposed by a workers' compensation, occu- 
pational disease, unemployment compensation or disabil- 
ity benefits law or any similar law; 

11. fines or penalties imposed for violation of federal or 
state law[.] 
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The Association provided the Commission with a copy of the pol- 
icy and argued in support of the terms of the policy when the case 
was reconsidered. As detailed above, in the amended opinion and 
award, the Commission concluded that the issue of whether plain- 
tiff's claim was a "covered claim" under the policy was not "properly 
before the Commission for determination" because "the record . . . 
contains no evidence concerning the contractual provisions of the 
insurance policy on which to base findings of fact and conclusions of 
law . . . because no evidence was presented at the Deputy 
Commissioner hearing." However, in its next conclusion of law the 
Commission nevertheless determined that "the additional compensa- 
tion is part of a covered claim and must be paid by the Association." 
We conclude that the Commission erred. 

The Commission chose not to determine the issue in the instant 
case because Deputy Commissioner Glenn had not determined the 
issue or received evidence pertaining to it. However, the Commission 
cited no authority for its conclusion that, because the Deputy 
Commissioner had not considered an issue, it could not in turn con- 
sider the issue. We note that the Worker's Compensation Act provides 
that on appeal of a Deputy Commissioner's opinion and award, the 
Commission "shall review the award, and, if good ground be shown 
therefor, reconsider the evidence, receive further evidence, rehear 
the parties or their representatives, and, if proper, amend the 
award[.]" N.C. Gen. Stat. S: 97-85 (2003). "Whether good ground is 
shown is within the sound discretion of the Commission, and the 
Commission's determination in that regard will not be reviewed on 
appeal absent abuse of discretion." Thompson v. Burlington 
Industries, 59 N.C. App. 539, 543, 297 S.E.2d 122, 125 (1982), cert. 
denied, 307 N.C. 582, 299 S.E.2d 650 (1983). 

As detailed above, the Guaranty Act and the cases interpreting it 
require that the Commission determine whether an employee's claim 
is covered under an insurance policy before holding the Association 
liable for an insolvent insurance company's nonpayment of a claim. 
However, in the instant case, the Commission refused to consider the 
policy proffered by the Association, despite allowing the Association 
to join the case as a party, thereby granting the Association the right 
to assert its own defenses. We conclude that the Association's recent 
entry into the case, coupled with the Association's argument that it 
was statutorily prevented from the obligation claimed by plaintiffs, is 
"good ground" for the Commission to reconsider the evidence and 
receive further evidence in the case, in the form of the policy between 
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Branch and Reliance. Thus, we also conclude the Commission abused 
its discretion by declining to receive the policy as evidence and by 
failing to take into account the terms of the policy while reconsider- 
ing the case. 

Furthermore, as discussed above, in any opinion and award, the 
Commission must make those "specific findings with respect to [the] 
crucial facts" necessary to determine whether an employee is entitled 
to compensation. Gaines, 33 N.C. App. at 579, 235 S.E.2d at 859. 
Accordingly, the Commission's conclusions must be supported by suf- 
ficient findings of fact. Peagler, 138 N.C. App. at 602, 532 S.E.2d at 
213. In the instant case, the Commission concluded that the addi- 
tional compensation was part of a "covered claim," despite failing to 
make any findings of fact regarding the policy and despite previously 
concluding that the issue of whether the additional compensation 
was part of a "covered claim" was not properly before the 
Commission. Therefore, we further conclude that the Commission's 
determination is not supported by sufficient findings of fact. 

In light of our conclusions, we hold that the Commission erred in 
its amended opinion and award, and, accordingly, we reverse the 
amended opinion and award and remand the case for further pro- 
ceedings. On remand, the Commission shall receive and consider the 
evidence it deems necessary for a proper determination of plaintiffs' 
claims consistent with this opinion, including the insurance policy 
between Branch and Reliance. 

Reversed and remanded. 

Judges McGEE and TYSON concur. 

STATE OF NORTH CAROLINA V. ABRAHAM JACOB DEWBERRY 

No. COAO3-1552 

(Filed 7 September 2004) 

1. Evidence- hearsay-declaration against interest-excluded 
The exclusion of hearsay in a prosecution for first-degree 

murder and assault was not an abuse of discretion where defend- 
ant, who was claiming self-defense, wanted to introduce testi- 
mony that a gun had been removed from the victim's car after the 
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shooting. Defendant contended that the statements should have 
been admitted as a declaration against interest under N.C.G.S. 
Q 8C-1, Rule 804 (b)(3), but the court determined that the state- 
ment was not sufficiently against the declarant's interest and that 
there were insufficient independent, nonhearsay indications of 
trustworthiness. 

2. Evidence- client's statements to  attorney-hearsay 
The trial court did not err by refusing to compel a witness's 

attorney to answer questions in a first-degree murder and assault 
prosecution where the statements that defendant was seeking 
had already been correctly excluded as hearsay. 

3. Appeal and Error- preservation of issues-excluded evi- 
dence-no offer of proof-other evidence admitted 

The exclusion of evidence of conduct by a murder victim was 
not properly preserved for appeal where defendant made no 
showing of what the answer would have been. Moreover, there 
would have been no prejudice because there was other evidence 
of the victim's penchant for violence. 

Appeal by defendant from judgment and commitment entered 18 
July 2003 by Judge James L. Baker, Jr. in Rutherford County Superior 
Court. Heard in the Court of Appeals 16 June 2004. 

Roy Cooper, Attorney General, by Thomas G. Meacham, Jr., 
Assistant Attorney General, for the State. 

Staples Hughes, Appellate Defender, by Charlesena Elliott 
Walker, Assistant Appellate Defender, for defendant-appellant. 

STEELMAN, Judge. 

Defendant was convicted by a jury of first-degree murder and 
assault with a deadly weapon inflicting serious injury. Defendant was 
sentenced to life imprisonment without parole for the murder charge, 
and a consecutive active term of 34 to 50 months for the assault 
charge. Defendant appeals. 

State's evidence tends to show that on the evening of 21 July 
2002, defendant was driving Bill Berry (Berry) in a Ford Explorer 
when they came upon Gene Walton (Walton) and Charlie Byers 
(Byers) stopped in the road in a white Honda. Walton was in the 
driver's seat. Defendant and Berry left the Explorer and approached 



I N  THE COURT O F  APPEALS 179 

STATE v. DEWBERRY 

[I66 N.C. App. 177 (2004)l 

the Honda. Defendant was carrying a handgun. Defendant fired 
his gun multiple times into the Honda, aiming at Walton. Byers fell 
out of the passenger side of the vehicle and defendant walked 
around the Honda in Byers' direction. Byers ran off, and defend- 
ant returned to Walton and shot him several more times, then 
returned to his Explorer and left. Walton died from his wounds, 
and Byers, who was shot once in the side, recovered. Defendant did 
not deny shooting the two men, but claimed he acted in self-defense 
when Walton reached for a gun. The police did not find any weapon 
at the crime scene. 

The State offered the testimony of two witnesses who heard 
defendant repeatedly yelling "Talk that s**t now, mother fx***rn as 
he was shooting into the Honda. Byers testified that Walton did not 
have a gun with him that evening, and other witnesses testified that 
they did not see Walton with a gun before the shooting. Byers also 
testified that he and Walton never spoke with John McDowell 
(McDowell) the day of the shooting. 

Defendant presented testimony from McDowell, who stated 
that he saw Walton on a regular basis, and that he was usually armed 
with a pistol. McDowell further testified that about an hour before 
the shooting he spoke with Walton, and while looking into the Honda 
during the conversation, he saw a handgun inside the vehicle. 
McDowell did not mention seeing the gun to investigators on the 
night of the shooting, and first mentioned it about two weeks be- 
fore defendant's trial. 

Byers testified that Walton sometimes carried a gun, and that 
he had taken out a warrant on Walton for an incident where Walton 
shot over his head. Byers further testified that he was on probation 
at the time of the shooting, and that it would have been a violation 
of his probation to be in the Honda if Walton did, in fact, have a gun 
with him. 

Teresa Phillips (Phillips) was the girlfriend of defendant and 
the mother of his two children. They were not living together at the 
time of the shooting. She had been having sexual relations with 
Walton. She testified that she sometimes saw Walton with a handgun. 
She further testified that Walton attempted to get her. to stop see- 
ing defendant, but that she refused because of the children. This 
angered Walton, and Phillips testified that Walton told her "he had 
something for" the defendant and showed her his gun. She told 
defendant about the incident, and warned him to be careful. Shandell 
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Davis testified that she had seen Walton with a gun, and knew that he 
owned a gun in the past. 

Defendant testified at trial. He testified that when Phillips 
told him about her exchange with Walton, he felt he was in danger, 
in particular because he had heard that Walton had shot at some- 
one just a few weeks prior to the shooting in the instant case. 
According to defendant, while on his way to visit a friend he came 
across Walton and Byers stopped in the road. He told Berry that he 
was going to ask Walton what was going on between him and Phillips. 
He brought his gun with him because he was worried Walton might 
try and shoot him. Defendant testified that he asked Walton, "Gene, 
man, what's going on with you and Teresa?" He claimed that Walton 
responded "P*k you, n****rn and reached for a gun. It was at this 
point, according to defendant, that he started shooting Walton. After 
Byers ran off, defendant claimed that Berry went inside the passen- 
ger side of the car and emerged with a gold chain and Walton's gun. 
Defendant's father testified that Berry approached him on 6 October 
2002 and gave him a silver handgun, which defendant's father then 
turned over to defendant's attorneys. He was not allowed to testify 
that Berry told him it was the gun he took from the Honda on the 
night of the shooting. 

Defendant tried to introduce evidence that Berry had told defend- 
ant's father, his own attorney, and defendant's attorneys that he had 
removed the gun from the Honda after the shooting that night. 
Defendant also sought to introduce evidence that Berry's attorney 
told both the prosecutor and defendant's attorneys that Berry had 
told him this as well. Berry was called at trial and asked if he had 
removed the gun from the Honda. He answered "I choose not to 
answer that." On voir dire,  the trial court ruled over defendant's 
objection that the hearsay statements of Berry were not admissible 
under Rule 804(bj(3) of the North Carolina Rules of Evidence. The 
trial court instructed the jury on self-defense. 

[I] In his second assignment of error defendant argues the trial 
court erred in not allowing into evidence hearsay statements 
attributed to Berry tending to support defendant's claim of self- 
defense. We disagree. 

" 'Hearsay' is a statement, other than one made by the declarant 
while testifying at the trial or hearing, offered in evidence to prove 
the truth of the matter asserted." N.C.R. Evid. Rule 801(cj. Hearsay 



IN THE COURT OF APPEALS 181 

STATE v. DEWBERRY 

[I66 N.C. App. 177 (2004)l 

evidence is not admissible unless allowed by statute or the Rules of 
Evidence. N.C.R. Evid. Rule 802. Rule 804 provides exceptions for the 
admissibility of hearsay in certain circumstances when the declarant 
is unavailable. Rule 804(a)(l) states that a declarant is "unavailable7' 
under the rule if he is exempted by ruling from the court from testi- 
fying due to privilege. Rule 804 further states: 

(b) Hearsay exceptions.-The following are not excluded by the 
hearsay rule if the declarant is unavailable as a witness: 

(3) Statement Against Interest.-A statement which was at 
the time of its making so far contrary to the declarant's 
pecuniary or proprietary interest, or so far tended to sub- 
ject him to civil or criminal liability, or to render invalid a 
claim by him against another, that a reasonable man in his 
position would not have made the statement unless he 
believed it to be true. A statement tending to expose the 
declarant to criminal liability is not admissible in a criminal 
case unless corroborating circumstances clearly indicate the 
trustworthiness of the statement. 

Admission of evidence under the provision of Rule 804 (b)(3) 
concerning criminal liability requires satisfying a two prong test: 
1) the statement must be against the declarant's penal interest, 
and 2) the trial judge must find that corroborating circumstances 
insure the trustworthiness of the statement. State v. Kimble, 140 N.C. 
App. 153, 157, 535 S.E.2d 882, 885 (2000). In order for a hearsay 
statement to pass the first prong of the test, it must actually sub- 
ject the declarant to criminal liability, State v. Singleton, 85 N.C. 
App. 123, 129, 354 S.E.2d 259, 263 (1987), and it "also must be such 
that the declarant would understand its damaging potential" (i.e. that 
a reasonable man in declarant's position would not have said it un- 
less he believed it to be true). State v. Tucker, 331 N.C. 12, 25, 414 
S.E.2d 548, 555 (1992). 

In order to satisfy the second prong, there needs to be "some 
other independent, nonhearsay indication of the trustworthiness" of 
the statement. State v. Artis, 325 N.C. 278, 305-06, 384 S.E.2d 470,485 
(1989), vacated and remanded on other grounds by Artis v. North 
Carolina, 494 U.S. 1023, 108 L. Ed. 2d 604 (1990). "The determination 
of whether the trustworthiness of the statement is indicated by cor- 
roborating circumstances is a preliminary matter to be decided by the 
trial judge." State v. Wardrett, 145 N.C. App. 409, 415, 551 S.E.2d 214, 
218 (2001) (citation omitted). 
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Broad discretion must be given the trial judge in 

determining the reliability of the declaration and the declarant by 
consideration of such factors as spontaneity, relationship 
between the accused and the declarant, existence of corrobora- 
tive evidence, whether or not the declaration had been subse- 
quently repudiated and whether or not the declaration was in fact 
against the penal interests of the declarant. 

State v. Wardrett, 145 N.C. App. 409, 415, 551 S.E.2d 214, 219 (2001), 
citing State v. Haywood, 295 N.C. 709, 729, 249 S.E.2d 429, 441-42 
(1978). "The facts and circumstances surrounding the commission of 
the crime and the making of the declaration must corroborate the 
declaration and indicate the probability of trustworthiness." 
Haywood, 295 N.C. at 730, 249 S.E.2d at 442. The existence of a 
motive for declarant to have offered a false statement will be evi- 
dence arguing against its admission. Id. at 729, 249 S.E.2d at 441. 

In the instant case, the trial court granted the State's motion to 
exclude the evidence, stating "I cannot find any circumstantial guar- 
antees of trustworthiness. It is certainly not to be disputed that the 
statement is against his interest. But 1 do not believe that it is so far 
contrary to his pecuniary or proprietary interest that a reasonable 
man in his position would not have made the statement unless he 
believed it to be true. I think there are a multiple of reasons [why] 
such a statement could have been given." 

Defendant contends that the trial court applied the incorrect 
standard and that the correct standard is whether the statement was 
against the declarant's penal interest, not his pecuniary or p?-opri- 
etary interest. We agree that the trial judge mis-spoke in phrasing the 
ruling in terms of the civil aspect of the test rather than the criminal 
aspect. However, the essential ruling of the court was that the state- 
ment was against the declarant's interest, but that it was not a state- 
ment that "a reasonable man in his position would not have made . . . 
unless he believed it to be true." The trial court further held that it did 
not find circumstantial guarantees of trustworthiness to exist under 
the second prong of the test. The trial court thus made express rul- 
ings that the testimony met neither prong of the test for admissibility 
under Rule 803(b)(3). 

The facts surrounding the crime and the declaration tend to show 
that Berry was present at the crime with defendant, that he was near 
the Honda when defendant shot the victims, and that he left the scene 
with defendant in the Explorer after the shooting. Berry made a state- 
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ment to police on 15 August 2002, less than a month after the shoot- 
ing. In this statement, Berry never mentioned that Walton had a gun, 
or that he saw or removed a gun from the Honda. After giving his 
statement, Berry was arrested for being an accessory after the fact to 
the crimes defendant was charged with. 

It is true that Berry potentially faced new charges of larceny of a 
firearm by telling others he had removed a gun from Walton's vehicle 
that night. However, it is also true that he was already facing charges 
(accessory after the fact), and that if defendant was acquitted at trial, 
the State would not have been able to proceed against Berry on the 
accessory charge. State v. Robey, 91 N.C. App. 198, 371 S.E.2d 711, 
cert. denied, 323 N.C. 479,373 S.E.2d 874 (1988). Accessory after the 
fact to first-degree murder is a Class C felony. N.C. Gen. Stat. 3 14-7 
(2003). Larceny of a firearm is a Class H felony. N.C. Gen. Stat. 
§ 14-72 (2003). The maximum sentence for a Class C felony is 261 
months. N.C. Gen. Stat. 3 15A-1340.17. The maximum sentence for a 
Class H felony is 30 months. Id. There was a clear motive for Berry to 
fabricate the story, even in light of the potential new charges. Thus, 
we cannot say that the trial judge abused his discretion in finding the 
statement was not so far against his penal interests that "a reasonable 
man in his position would not have made the statement unless he 
believed it to be true." Defendant has failed to demonstrate that he 
met the requirements of the first prong of the test. 

As to the second prong of the test, the trial judge is in the 
best position to determine the credibility and weight to be given the 
proffered evidence. In light of all of the evidence, we cannot say 
the trial judge abused his broad discretion in determining defendant 
failed to  meet his burden of showing that there existed independent, 
nonhearsay indications of trustworthiness. Defendant thus has failed 
to meet the requirements of the second prong of the test for admissi- 
bility under N.C. Gen. Stat. 5 804(b)(3). This assignment of error is 
without merit. 

[2] In defendant's first assignment of error he argues the trial 
court erred in refusing on the grounds of attorney client privilege 
to compel Berry's attorney to answer certain questions. These ques- 
tions pertained to Berry's statements to his attorney about the gun 
Berry supposedly retrieved from Walton's vehicle after the shooting. 
We disagree. 

The trial court had refused to allow testimony of hearsay state- 
ments made by Berry concerning his supposed retrieval of the gun 
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from Walton's vehicle after the shooting. Having found no error in 
the exclusion of the hearsay testimony, we find no error in refusing 
to allow Berry's attorney to testify to it. This assignment of error is 
without merit. 

[3] In defendant's third assignment of error he argues the trial 
court erred in sustaining the State's objection to defendant's at- 
tempts to offer into evidence specific instances of conduct by the 
victim. We disagree. 

Shandell Davis (Davis), a witness called by the State, was cross- 
examined by defendant about her knowledge of Walton's reputation 
for violence. The trial court sustained the State's objection to defend- 
ant's question: "The altercations that you had heard about, did any of 
them involve a gun?" Defendant argues that the evidence was improp- 
erly excluded because it added weight to defendant's contention that 
he acted in self-defense, and that his fear of Walton was reasonable. 

While evidence of character is generally inadmissible, N.C.R. 
Evid. 404(a)(2) provides that evidence of pertinent character 
traits of a victim offered by an accused is admissible. N.C.R. Evid. 
405(b) allows for proof of character by evidence of specific 
instances of conduct in cases where character is an essential ele- 
ment of a charge, claim or defense. Where defendant argues he 
acted in self-defense, evidence of the victim's character may be 
admissible for two reasons: "to show defendant's fear or appre- 
hension was reasonable or to show the victim was the aggressor." 

State v. Ray, 125 N.C. App. 721, 725, 482 S.E.2d 755, 758 (1997) (cita- 
tions omitted). "Defendant may admit evidence of the victim's char- 
acter to prove defendant's fear or apprehension was reasonable and, 
as a result, his belief in the need to kill to prevent death or imminent 
bodily harm was also reasonable." State v. Watson, 338 N.C. 168, 187, 
449 S.E.2d 694, 706 (19941, cert denied, Watson v. North Carolina, 
514 U.S. 1071, 131 L. Ed.2d 569 (1995), ove?mled in  part  on other 
grounds, State v. Richardson, 341 N.C. 585, 461 S.E.2d 724 (1995). 
The specific incident of conduct a defendant seeks to enter into evi- 
dence becomes relevant "only if defendant knew about it at the time 
of the shooting." State v. Shoemaker, 80 N.C. App. 95, 101, 341 S.E.2d 
603, 607 (1986). 

"In order for a party to preserve for appellate review the exclu- 
sion of evidence, the significance of the excluded evidence must be 
made to appear in the record and a specific offer of proof is required 
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unless the significance of the evidence is obvious from the record." 
State v. Ray, 125 N.C. App. 721, 726,482 S.E.2d 755, 758 (1997). When 
the defendant objects to the exclusion of testimony, but does not 
assert or make an offer of proof for the record of what the witness' 
testimony would be, this Court "cannot assess the significance of the 
evidence sought to be elicited[.]" Id., 482 S.E.2d at 758-59. 

In the instant case, defendant has made no showing of what the 
witness' answer to the question would have been, and thus we cannot 
determine whether the evidence could have been properly admitted 
under Rule 405(b). 

Furthermore, assuming arguendo that sustaining the State's 
objection was error, defendant has not met his burden of proving he 
was prejudiced by the error. See State v. Watson, 338 N.C. 168, 188, 
449 S.E.2d 694, 706 (1994), Overruled on other grounds by State v. 
Richardson, 341 N.C. 585, 461 S.E.2d 724 (1995). There was plenary 
evidence from multiple witnesses who testified to Walton's reputa- 
tion for violence in the community, and who testified that Walton 
often carried a gun. There was testimony from John McDowell, who 
said he saw Walton with a handgun in his vehicle shortly before the 
shooting. Charlie Byers testified that Walton shot at him (over his 
head) a few weeks prior to the shooting in question. The defendant's 
father testified that Berry flagged him down in his automobile some 
time after the shooting and gave him a handgun, which he turned over 
to defendant's attorneys. Phillips testified that Walton made threaten- 
ing remarks to her about the defendant hours before the shooting and 
while he was holding a handgun. She further identified the handgun 
given to defendant's father by Berry as the same one she saw Walton 
brandish. Defendant testified that Phillips had informed him of 
Walton's threat, and that he feared for his safety. He further testified 
that when he approached Walton's vehicle that night, Walton reached 
for a handgun and that is why he shot Walton. Defendant also testi- 
fied that Berry took a gold chain and a handgun from Walton after the 
shooting, and he identified the gun obtained from Berry as the same 
gun he saw that night. 

The exclusion of Davis' testimony, even if it would have been that 
Walton was involved in an altercation that involved a gun, does not 
rise to the level of prejudice on these facts because the plenary evi- 
dence that was already before the jury, showing Walton's penchant 
for violence and use of a handgun. This assignment of error is with- 
out merit. 
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NO ERROR. 

Judges TYSON and BRYANT concur. 

CITY OF BURLINGTON, A M~INI( ' IP .~L CORPOR.~TION, PLAINTIFF V. BONEY PUBLISHERS, 
INC., D/B/A THE ALAMANCE NEWS, DEFENDANT 

No. COA03-904 

(Filed 7 September 2004) 

1. Appeal and Error- appealability-interlocutory order- 
improper Rule 54 certification-writ of certiorari 

Although the trial court erred by granting a Rule 54 certi- 
fication of a 20 November 2002 order when it was not a final judg- 
ment as to any of the claims or counterclaims presented 
by the parties, the Court of Appeals granted defendant's subse- 
quent petition for writ of certiorari to review the 20 November 
2002 order. 

2. Open Meetings; Public Records- government entity filing 
for declaratory judgment-openness in daily workings of 
public bodies 

Plaintiff city did not have a right under the Public Records 
Act or the Open Meetings Law to initiate a declaratory judgment 
action to determine whether the city was in compliance with the 
Open Meetings and Public Records laws, because allowing a gov- 
ernmental agency to bring a declaratory judgment action against 
someone who has not initiated litigation will have a chilling effect 
on members of the public by requiring them to defend civil 
actions they otherwise might not have commenced, thus frustrat- 
ing the legislature's purpose of furthering the fundamental right 
of every person to have prompt access to information in the pos- 
session of public agencies. 

On writ of certiorari to review order filed 20 November 2002 by 
Judge James C. Spencer, Jr. in Alamance County Superior Court. 
Heard in the Court of Appeals 31 March 2004. 
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City Attorney Robert M. Ward; and Thomas, Ferguson & 
Mullins, L.L.P, by Jay H. Ferguson, for plaintiff-appellee. 

Everett, Gaskins, Hancock & Stevens, L.L.P, by C. Amanda 
Martin, for defendant-appellant. 

BRYANT, Judge. 

Boney Publishers, Inc. d/b/a The Alamance News (defendant) 
appeals an order filed 20 November 2002 denying defendant's motion 
for partial summary judgment and declaring that the City of 
Burlington (plaintiff) was not constitutionally or statutorily barred 
from bringing a declaratory judgment action to determine whether 
the City was in compliance with North Carolina's open meetings and 
public records laws. 

On 15 July 2002, the Burlington City Council (Council) met for 
a work session. A motion was made pursuant to N.C. Gen. Stat. 
3 143-318.11(a) and approved to hold a closed session allowing the 
Council to discuss potential and pending litigation. Jay Ashley, 
reporter for The Alamance News, and another reporter from a 
different organization left the meeting. Those remaining in the meet- 
ing included Council members, the city clerk, city attorney Robert 
Ward, private attorney Reginald Gillespie (who had been retained to 
represent the City in five pending lawsuits discussed during the 
closed session), and Alamance County Area Chamber of Commerce 
president Sonny Wilburn. Wilburn was present for part of the closed 
session in order to advise the Council and the attorneys on issues of 
land valuation and marketability, as these issues related to possible 
settlement of the pending lawsuits. The Council met for approxi- 
mately 90 minutes with Wilburn present and approximately 15 min- 
utes outside of Wilburn's presence. Wilburn left the meeting during 
a break. During the break, Ashley asked Ward to explain why Wilburn 
had been allowed to be present in a meeting called pursuant to attor- 
ney-client privilege. In his response, Ward explained that outside par- 
ties are permitted to participate in closed sessions when there is a 
logical reason to include them in the meeting. Ward said he relied on 
a guidebook published by the Institute of Government for his position 
on the issue. 

On 30 July 2002, Tom Boney, publisher of The Alamance News, 
attended an open meeting of the Council, where he voiced his objec- 
tion to Wilburn's presence in the 15 July 2002 closed session, arguing 
Wilburn's presence destroyed the attorney-client privilege and ren- 
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dered the purpose of the meeting void. Boney contended that the 
closed session was illegal and requested access to the closed session 
minutes. Ward responded that the closed session was held in accord- 
ance with state law. Boney was not given a copy of the minutes of the 
closed session. 

On 14 August 2002, Boney delivered a letter to Ward, the city 
manager, the city clerk, and to each Council member. In his letter, 
Boney again stated he believed the attorney-client privilege had 
been destroyed by Wilburn's presence and the meeting had been 
improperly convened pursuant to N.C. Gen. Stat. # 143-318.11(a)(3). 
Boney demanded the closed session minutes and stated his willing- 
ness to pursue legal action to compel the City's compliance. 
Responding to Boney's letter, Ward repeated his position that outside 
individuals may be included in a closed session if there is a logical 
reason for them to be present. Ward did not articulate what logical 
reason justified Wilburn's presence, but provided Boney with cita- 
tions to two cases: one from South Carolina and one from Texas in 
support of his position. 

On 19 August 2002, Boney sent a second letter again requesting 
the minutes of the closed session. The following day (20 August 
2002), Boney appeared at another Council meeting to request ac- 
cess to the closed session minutes. On 21 August 2002, via a letter 
signed by Ward, the city manager, and the city clerk, Ward responded 
that certain individuals had been requested to attend the closed 
session, and the presence of those individuals was essential in order 
to accomplish the purposes of the closed session. The letter also 
stated that the minutes would be withheld pursuant to N.C. Gen. Stat. 
Q 143-318.10(e), until such time as public inspection would not frus- 
trate the purpose of the closed session. 

On 22 August 2002, the City initiated a declaratory judgment 
action against defendant in order to resolve the conflict between the 
City and defendant. Defendant counterclaimed. This matter came for 
hearing at the 16 September 2002 civil session of Alamance County 
Superior Court with the Honorable James C. Spencer, Jr. presiding. 
The superior court framed the issue as follows: 

Did the presence of a third party at the July 15, 2002 closed meet- 
ing of the Burlington City Council vitiate the asserted attorney- 
client privilege {N.C.G.S. 143-318.11(a)(3)] and thereby result in a 
violation of the North Carolina Open Meetings Law? 
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By order filed 25 September 2002, the superior court found 
that Wilburn was an agent of the City; Wilburn was present at the 
meeting for the purpose of facilitating the rendition of legal serv- 
ices; and everyone present understood the confidential nature of 
the closed meeting. The court concluded that the City acted prop- 
erly in holding the closed session and in withholding the minutes. 
Defendant did not appeal from this ruling nor assign error to any 
portion of this order. 

Defendant thereafter filed a motion for partial summary judg- 
ment "with respect to the declaratory judgment claim instituted by 
the plaintiff." This matter came for hearing at the 4 November 2002 
civil session of Alamance County Superior Court before Judge 
Spencer. The court framed the issue as follows: 

Was it constitutionally and statutorily permissible for the plain- 
tiff, City of Burlington, to initiate a declaratory judgment action 
against the defendant, The Alamance News, seeking a determina- 
tion of the [Clity's rights and obligations with respect to a dispute 
which had arisen between the plaintiff and the defendant as to 
whether the City was in or out of compliance with the North 
Carolina Open Meetings Law and Public Records Law? 

By order filed 20 November 2002, the court concluded there was 
no constitutional or statutory bar to plaintiff's initiation of a declara- 
tory judgment action seeking a determination of the City's rights and 
obligations with respect to whether the City was in compliance with 
the North Carolina Open Meetings Law and Public Records Law, and 
concluded defendant's motion should be denied. Defendant filed 
notice of appeal on 20 December 2002 from the 20 November 2002 
order. The superior court granted Rule 54 certification on 21 January 
2003. On 16 May 2003, this Court granted defendant's petition for writ 
of certiorari to review the 20 November 2002 order. 

Interlocutory appeal 

[I] A judgment is either interlocutory or a final determination of the 
rights of parties. N.C.G.S. Q 1A-1, Rule 54(a) (2003); see Veaxey v. 
Durham, 231 N.C. 357, 361-62, 57 S.E.2d 377, 381 (1950). An order is 
interlocutory if it is entered during the pendency of an action and 
does not dispose of the case, but requires further action by the trial 
court to finally determine the rights of all the parties involved in the 
controversy. Veaxey, 231 N.C. at 362, 57 S.E.2d at 381. Generally, there 
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is no right to appeal from an interlocutory order. See N.C.G.S. # 1A-1, 
Rule 54(b) (2003). Our courts, however, have recognized two avenues 
for appealing interlocutory orders. 

Under Rule 54(b), when multiple claims are involved in an action 
and the court enters a final judgment that adjudicates one or more of 
the claims, such judgment, although interlocutory in nature, may be 
appealed if the trial judge certifies that there is no just reason for 
delay. N.C.G.S. 5 1A-1, Rule 54(b); see Hoots v. Pryor, 106 N.C. App. 
397, 401, 417 S.E.2d 269, 272 (1992). In this case, the trial court certi- 
fied the denial of partial summary judgment as immediately appeal- 
able pursuant to Rule 54(b); however, such certification is not dis- 
positive when the order appealed from is interlocutory. First Atl. 
Mgmt. Co?y. v. Dunlea Realty Co., 131 N.C. App. 242, 247, 507 S.E.2d 
56, 60 (1998). 

In the instant case, the trial court entered two separate orders. 
The first order, filed 25 September 2002, decreed: 

1. The oral motion of the defendant, made at the September 
16, 2002 hearing, for defendant's attorneys to be granted 
access to the minutes of the July 15, 2002 closed meeting 
of the Burlington City Council is DENIED; 

2. The July 15, 2002 closed meeting of the Burlington City 
Council was, and is declared to have been, held in compli- 
ance with the requirements of the North Carolina Open 
Meetings Law; 

3. The actions of the City of Burlington in denying, at the 
present time, access to the minutes of the July 15, 2002 
closed meeting of the Burlington City Council are, and 
are declared to be, in compliance with the requirements of 
the North Carolina Public Records Law and Open 
Meetings Law; 

4. The prayer of defendant for injunctive relief arising out of 
the conduct of the City of Burlington surrounding the July 
15, 2002 closed meeting of the Burlington City Council is 
DENIED; 

5. Inasmuch a s  there are claims in defendant's 
Counterclaim not addressed a t  the September 16, 
2002 hearing, the matter is  retained for further pro- 
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ceedings, including any determination respecting 
costs and attorney fees. 

(emphasis added). Defendant did not appeal from this order. 

Concerning the 20 November 2002 order from which defendant 
did appeal, the only issue before the superior court was whether: 

it [was] constitutionally and statutorily permissible for the plain- 
tiff, City of Burlington, to initiate a declaratory judgment action 
against the defendant, The Alamance News, seeking a determina- 
tion of the [Clity's rights and obligations with respect to a dispute 
which had arisen between the plaintiff and the defendant as to 
whether the City was in or out of compliance with the North 
Carolina Open Meetings Law and Public Records Law? 

Our review of the complaint and counterclaims reveal that the 20 
November 2002 order was not a final judgment as to any of the claims 
or counterclaims presented by the parties. Therefore, Rule 54 certifi- 
cation was not properly granted as to the 20 November 2002 order. 
However, on 16 May 2003, this Court granted defendant's subsequent 
petition for writ of certiorari to review the 20 November 2002 order. 

[2] The issue on appeal is whether the Public Records Act and Open 
Meetings Act were designed to allow a government entity to file for 
declaratory judgment. 

Public Records Act 

In McCormick v. Hanson Aggregates Southeast, Inc., 164 N.C. 
App. 459, 596 S.E.2d 431 (2004),l this Court addressed the issue of 
whether a governmental entity could file a declaratory action. 
McCormick, 164 N.C. App. at 463,596 S.E.2d at 434 (quoting N.C.G.S. 
Q 132-9(a) (2003)) (" '[alny person who is denied access to public 
records for purposes of inspection and examination, or who is denied 
copies of public records, may apply to the appropriate division of the 
General Court of Justice for an order compelling disclosure or copy- 
ing' "). The McCormick Court concluded: 

The North Carolina Public Records Act clearly gives the pub- 
lic a right to access records compiled by government agencies. 
See News and Observer Publ'g Co. v. Poole, 330 N.C. 465,475,412 
S.E.2d 7, 13 (1992) (" 'the legislature intended to provide that, as 

1. Plaintiff's motion for a temporary stay was allowed by our Supreme Court on 
21 June 2004. 
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a general rule, the public would have liberal access to public 
records' ") (quoting News and Obsel-ver 2). State, 312 N.C. 276, 
281, 322 S.E.2d 133, 137 (1984)); N.C.G.S. 5 132-l(b) (2003) (the 
public records compiled by the agencies of North Carolina gov- 
ernment "are the property of the people"). "The Public Records 
Act permits public access to all public records in an agency's pos- 
session 'unless either the agency or the record is specifically 
exempted from the statute's mandate.' " Gannett Pacific Corp. v. 
N.C. State Bureau of Investigation, 164 N.C. App. 154, 156, 595 
S.E.2d 162, 164, 2004 N.C. App. LEXIS 693, at "3-4 (2004) (citing 
Times-News Publishing Co. v. State of North Carolina, 124 N.C. 
App. 175, 177, 474 S.E.2d 450, 452 (1996)). Further, the Public 
Records Act does not appear to allow a government entity to 
bring a declaratory judgment action; only the person making the 
public records request is entitled to initiate judicial action to seek 
enforcement of its request. 

McCormick, 164 N.C. App. at 463-64, 596 S.E.2d at 434. The 
McComick Court held, "based on the Public Records Act and the pol- 
icy consideration for disclosure under the ac t .  . . the use of a declara- 
tory judgment action in the instant case was improper." McCormick, 
164 N.C. App. at 464, 596 S.E.2d at 434. Likewise, we hold use of a 
declaratory judgment action under the Public Records Act was 
improper in the instant case. 

Open Meetings Act 

Generally, "[ilt is the policy of this State, as announced by the 
General Assembly, to conduct the public's business in public." Boney 
.c. Burlington City Council, 151 N.C. App. 651,657-58, 566 S.E.2d 701, 
705-06 (2001) ("The purpose of the Open Meetings Law is 'to promote 
openness in the daily workings of public bodies.' " (citation omit- 
ted)); N.C.G.S. § 143-318.9 (2003) ("Whereas the public bodies that 
administer the legislative, policy-making, quasi-judicial, administra- 
tive, and advisory functions of North Carolina and its political subdi- 
visions exist solely to conduct the people's business, it is the public 
policy of North Carolina that the hearings, deliberations, and actions 
of these bodies be conducted openly."). 

Under certain circumstances, a public body may hold a closed 
meeting, N.C.G.S. Q 143-318.11 (2003); however, the body is required 
to "keep a general account of the closed session so that a person 
not in attendance would have a reasonable understanding of what 
transpired," N.C.G.S. Q 143-318.10(e) (2003). "Such minutes and 
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accounts shall be public records within the meaning of the 
Public Records Law, G.S. 132-1 et seq.; provided, however, that min- 
utes or an account of a closed session conducted in compliance with 
G.S. 143-318.11 may be withheld from public inspection so long as 
public inspection would frustrate the purpose of a closed session." 
N.C.G.S. 3 143-318.10(e) (2003). 

Uniform with the Public Records Act, the Open Meetings Act 
does not appear to allow a government entity to bring a declara- 
tory judgment action; only a person seeking a declaration that an 
action of a public body was in violation of the Open Meetings Act is 
entitled to initiate judicial action to seek enforcement of its request. 
See N.C.G.S. 3 143-318.16 (2003) ("Any person may bring an action in 
the appropriate division of the General Court of Justice seeking such 
an injunction; and the plaintiff need not allege or prove special dam- 
age different from that suffered by the public at large."); N.C.G.S. 
3 143-318.16A(a) (2003) ("Any person may institute a suit in the su- 
perior court requesting the entry of a judgment declaring that any 
action of a public body was taken, considered, discussed, or deliber- 
ated in violation of this Article. . . . Any person may seek such a 
declaratory judgment, and the plaintiff need not allege or prove spe- 
cial damage different from that suffered by the public at large."); 
Eggimann v. Wake County Bd. of Educ., 22 N.C. App. 459, 463, 
206 S.E.2d 754, 757 (1974) (stating that the "provisions of former 
G.S. 143-318.6 [now G.S. # 143-318.161 were intended to apply only to 
a situation where a citizen has been refused access to a meeting 
required to be open"). 

Likewise, the same consideration we noted in our opinion in 
McCormick as to the propriety of a government agency bringing a 
declaratory judgment action as t,o public records, applies in the 
instant case to a government agency bringing a declaratory judg- 
ment action as to open meetings. Allowing a governmental agency to 
bring a declaratory judgment action against someone who has not ini- 
tiated litigation will have a chilling effect on the public, in essence 
eliminating the protection offered them under the statute by requiring 
them " 'to defend civil actions they otherwise might not have com- 
menced, . . . thus frustrating the Legislature's purpose of furthering 
the fundamental right of every person . . . to have prompt access to 
information in the possession of public agencies.' " McCormick, 164 
N.C. App. at 463, 596 S.E.2d at 434 (2004) (quoting Filarsky v. 
Superior Court, 28 Cal. 4th 419,423,121 Cal. Rptr. 2d 844,845,49 P.3d 
194, 195 (2002)). 
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Based on the purpose of promoting " 'openness in the daily work- 
ings of public bodies,' " Boney, 151 N.C. App. at 658, 566 S.E.2d at 706 
(citation omitted), and the policy consideration for disclosure under 
the act, it was error for the trial court to allow a public body to file a 
declaratory judgment action in the instant case. 

Reversed. 

Judges McCULLOUGH and ELMORE concur. 

IN THE MATTER OF: THE APPEAL OF PAVILLON INTERNATIONAL FROM THE DECI- 

SION O F  THE POLK COLKTY BOARD O F  EQUALIZ.~TIOK AXD REVIEW CONCERNINC; PROPERTY 

TAX EXEMPTION FOR TAX YEAR 2001 

(Filed 7 September 2004) 

Taxation- ad valorem-exemption for charitable purposes 
The Property Tax Commission did not err by determining 

that a Michigan nonprofit corporation that operated a residen- 
tial treatment center in North Carolina for individuals with 
addictions, disorders, and life crises was exempt from ad valorem 
taxation pursuant to N.C.G.S. 5 105-278.7, because: (1) the com- 
pany's fee of $12,600 for this type of care was more analogous to 
the fee range charged by state facilities than the fee range 
charged by private for-profit institutions; (2) the amount of free 
care provided by the company was not inconsiderable when 
compared to the client fees it has generated; (3) while financial 
ability to pay was one of the admission criteria, clinical appropri- 
ateness was the primary determinative factor and nobody had 
been turned down for financial reasons; (4) the company's work 
benefitted a large segment of the community in other ways 
besides its care for indigents and those incapable of paying the 
full price including free training to mental health care profes- 
sionals across North Carolina, educational services and training 
to professionals, school systems, and ministers, hosting confer- 
ences in the state for addiction professionals, and reducing the 
burden on Polk County in providing mental health care; and (5) 
in the absence of charitable contributions helping to subsidize 
client fees, the company would be unable to continue operations. 
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2. Taxation- ad valorem-ownership by charitable associa- 
tion or institution 

The Property Tax Commission did not err by determining that 
a Michigan nonprofit corporation that operated a residential 
treatment center in North Carolina for individuals with addic- 
tions, disorders, and life crises was exempt from ad valorem tax- 
ation even though Polk County asserts the company's property 
was not wholly owned by a charitable association or institution, 
because the county merely incorporated its previous argument 
that the company is not operated exclusively for charitable pur- 
poses, and the Court of Appeals already found this argument to 
be without merit. 

3. Taxation- ad valorem-exemption for portion of property 
Although Polk County contends that only the portion of a 

Michigan nonprofit corporation's property used wholly and 
exclusively for charitable purposes should be exempt from 
taxation based on the percentages of indigent care and need- 
based scholarship funds, the Court of Appeals already rejected 
this argument. 

Appeal by Polk County from decision of the North Carolina 
Property Tax Commission. Heard in the Court of Appeals 25 May 
2004. 

Parker, Poe, Adams & Bernstein, L.L.P, by Charles C. Meeker 
and Cynthia L. Wittmer, for Polk County, appellant. 

Nelson, Mullins, Riley, & Scarborough, L.L.P, by Charles H. 
Mercer, Jr. and Reed J. Hollander, for Pavillon International, 
appellee. 

CALABRIA, Judge. 

Polk County appeals the final decision of the North Carolina 
Property Tax Commission ("Commission"), which determined 
Pavillon International ("Pavillon") was exempt from ad valorem tax- 
ation pursuant to N.C. Gen. Stat. $ 105-278.7 (2003). We affirm. 

Pavillon, a Michigan nonprofit corporation with a certificate of 
authority to conduct affairs in North Carolina, operates a residential 
treatment center in North Carolina for individuals with addictions, 
disorders, and life crises. Admittance is based on a number of factors 
with clinical appropriateness being the primary consideration. One of 
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the programs Pavillon offers is an intensive, residential, closed- 
group session lasting four weeks. The Commission characterized the 
program as "occur[ring] in stages [with each] stage address[ing] 
the personal and unique needs of the individuals that are enrolled." 
The program incorporates human development, twelve-step, and 
psychiatric models. Studies indicate that sixty-five percent of the 
participants in Pavillon's four-week program maintain total absti- 
nence after six months as compared to the industry average of 
twenty to thirty percent and a state program average of under twenty 
percent. As of 1 January 2001, Pavillon's four-week program cost 
$12,500. To help defray the cost of the program, Pavillon reserves 
ten percent of its beds for indigent individuals and also provides 
need-based scholarships. 

For the 2001 tax year, Pavillon submitted an application seeking 
to exempt an 8,800 square foot addition from property taxati0n.l Polk 
County's assessor denied the applicat~on, and Pavillon appealed to 
the Polk County Board of Equalization and Review, which upheld the 
denial on 15 June 2001. Pavillon appealed to the Commission, which 
heard the appeal on 16 January 2003 and concluded as a matter of law 
that Pavillon "did show that the subject property is wholly and exclu- 
sively used . . . for a nonprofit charitable purpose" and was engaged 
in activities "benefit[ting] humanity and a significant segment of the 
community without the expectation of pecuniary profit or reward." 
Accordingly, the Commission exempted Pavillon from ad valorem 
taxation. Polk County asserts on appeal that the Commission erred in 
allowing the exemption because Pavillon (I) failed to show that its 
real and personal property is "wholly and exclusively used" for char- 
itable purposes, as required by N.C. Gen. Stat. $ 105-278.7(a) and (b), 
(11) failed to show that the property is owned by a "charitable associ- 
ation or institution," as required by N.C. Gen. Stat. 9: 105-278.7(c), and 
(111) showed, at most, that only a part of its property is entitled to 
exemption due to whole and exclusive use for charitable purposes. 

The applicable standard of review in an appeal from a decision of 
the Commission is governed by N.C. Gen. Stat. $ 105-345.2 (2003), 
which provides, in pertinent part, that an appellate court reviews the 
Commission's findings, inferences, conclusions or decisions to deter- 
mine whether they are: 

1. Pac-illon's facility was built in two stages. Because the first stage was financed 
via revenue bonds issued by the North Carolina Medical Care Commission that 
remained outstanding during the relevant tax period, only taxation of Pacdlon's 
8,800 square foot addition, which was not financed via such revenue bonds, is at issue 
in this case. 
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(1) In violation of constitutional provisions; or 

(2) In excess of statutory authority or jurisdiction of the 
Commission; or 

(3) Made upon unlawful proceedings; or 

(4) Affected by other errors of law; or 

(5) Unsupported by competent, material and substantial evi- 
dence in view of the entire record as submitted; or 

(6) Arbitrary or capricious. 

N.C. Gen. Stat. § 105-345.2(b) (2003). Such determinations are based 
upon a "review [of] the whole record or such portions thereof as 
may be cited by any party. . . ." N.C. Gen. Stat. 3 105-345.2(c) (2003). 
"We will review all questions of law de novo and apply the whole 
record test where the evidence is conflicting to determine if the 
Commission's decision has any rational basis." In  re Univ. for the 
Study of Human Goodness & Creative G q .  Work, 159 N.C. App. 85, 
88-89, 582 S.E.2d 645, 648 (2003) (internal citations omitted). 

Recently, this Court has reiterated that 

The whole record test does not permit the appellate court to sub- 
stitute its judgment for that of the agency when two reasonable 
conflicting results could be reached, but it does require the court, 
in determining the substantiality of evidence supporting the 
agency's decision, to take into account evidence contradictory to 
the evidence on which the agency decision relies. Substantial evi- 
dence is such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion. If the whole record 
supports the Commission's findings, the decision of the 
Commission must be upheld. 

Id., 159 N.C. App. at 89, 582 S.E.2d at 649 (internal citations and 
quotation marks omitted). 

[I] The primary issue presented in this case is whether the 
Commission erred in determining Pavillon was entitled to exemption 
from ad valorem taxes pursuant to N.C. Gen. Stat. 3 105-278.7(a) 
(2003), which applies to "[bluildings, the land they actually occupy, 
and additional adjacent land necessary for the convenient use of any 
such building[,]" and N.C. Gen. Stat. 5 105-278.7(b) (2003), which 
applies to personal property. Both subsections provide, in pertinent 
part, that the subject property "shall be exempted from taxation if 
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wholly owned by an agency listed in subsection (c), below, and 
if . . . [wlholly and exclusively used by its owner for nonprofit . . . 
charitable purposes[.]" N.C. Gen. Stat. # 105-278.7 (a),(b). Subsection 
(f)(4) defines a charitable purpose as  "one that has humane and phil- 
anthropic objectives; it is an activity that benefits humanity or a sig- 
nificant rather than limited segment of the community without expec- 
tation of pecuniary profit or reward." N.C. Gen. Stat. B 105-278.7(f)(4) 
(2003). In applying these statutory provisions to the facts of this case, 
we are mindful that "[wlith respect to taxation statutes, provisions 
for exemptions are strictly construed and ambiguities are resolved in 
favor of taxation. A taxpayer who seeks the benefit of an exemption 
has the burden of showing that he comes within the exclusion upon 
which he relies." Southminster, Inc. v. Justus, 119 N.C. App. 669, 
673-74, 459 S.E.2d 793, 796 (1995). "The rule of strict construction 
does not, however, require that the statute be 'stintingly or even nar- 
rowly construed' or that relevant language in the statute be given 
other than its plain and obvious meaning." Id., 119 N.C. App. at 674, 
459 S.E.2d at 796 (quoting Wake County v. Ingle, 273 N.C. 343, 347, 
160 S.E.2d 62, 65 (1968)). 

Polk County argues Pavillon failed to show that the property at 
issue was wholly and exclusively used for a charitable purpose. Polk 
County concedes Pavillon's facility serves a useful and beneficial pur- 
pose but contends the cost of treatment limits the segment of the 
community it benefits such that it cannot be considered charitable. 
We find Polk County's arguments unpersuasive for numerous rea- 
sons. First, the testimony before the Commission revealed that 
Pavillon's fee of $12,500 for this type of care is more analogous to the 
fee range of $4,928 to $5,656 charged by state facilities than the fee 
range of $35,000 to $50,000 charged by private, for-profit institutions. 
Similar treatment in hospitals within the state, according to further 
testimony adduced at the hearing, could cost between $28,000 and 
$56,000 for four weeks. 

Second, the amount of free care provided by Pavillon is not 
inconsiderable when compared to the client fees it has generated. 
From September 1996 through 1999, Pavillon provided free care in 
the amount of $1,809,748 ($730,200 for indigent beds and $1,079,548 
for partial scholarships) while generating client fees of $5,000,544.2 

2. Polk County points out that Pavillon's total income in 2000 was $2,283,900 
but Pavillon's need-based partial scholarships awarded during that time amounted 
to only $99,425 (or approximately 4.4 percent of their income). However, we note 
Pavillon also provided indigent care and hlr. \'an Hecke, who facilitated Pavillon's 
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Polk County seems to argue the $1,079,548 in partial scholarships 
included capital funds raised for the construction of the addition. 
However, Mr. Van Hecke expressly affirmed the $1,079,548 repre- 
sented "scholarship money that [was] used to help pay for people 
who couldn't otherwise afford the cost[.]" While Mr. Van Hecke 
also testified that "the contribution of the 1.1 million [dollars]. . . 
in terms of the accounting" was applied in part to the addition 
rather than free care, that testimony actually referred to the 
$1,141,214 in contributions disclosed on the 2001 consolidated 
financial statement prepared by Arthur Andersen, not the $1,079,548 
paid in scholarships. 

Third, the testimony before the Commission indicated that, while 
financial ability to pay is one of the admission criteria, clinical appro- 
priateness was the primary determinative factor, and "nobody [had 
been] turned down" for financial reasons. This testimony was borne 
out by Pavillon's exhibits. For example, as noted previously, Pavillon 
paid a total of $1,809,748 in indigent and scholarship dollars between 
September of 1996 through 1999. In addition to the ten percent of 
beds reserved for indigent clients, Pavillon awarded individual 
scholarships in amounts up to and equivalent to the value of an indi- 
gent bed. For example, from January through December 1998, an 
indigent bed was valued at $8,900 and during that same time 
period, Pavillon awarded need-based scholarships between $400 and 
$8,900. From January through December 2002, an indigent bed was 
valued at $14,500 and during that same time period, Pavillon awarded 
need-based scholarships between $600 and $14,500. Mr. Van Hecke 
testified Pavillon tried "to spread [funds from contributors] out to 
affect as many people as [they could.]" Both in terms of collective 
dollars spent on need-based scholarships and indigent care and 
based on individual scholarships granted, the record bears out that 
clinically appropriate individuals received treatment without regard 
to ability to pay. 

Fourth, Pavillon's work benefitted a large segment of the com- 
munity in other ways besides its care for indigents and those inca- 
pable of paying the full price. For example, Pavillon provides free 
training to mental health care professionals across North Carolina to 
"train them in some of the newer methodologies" and "raise the bar 

move from Canada to North Carolina, testified without contradiction that the rec- 
ords listing the indigent and partial scholarships were neither the most appropriate 
measure of free care nor the most accurate summary of the amount of free care admin- 
istered by Pavillon. 
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of treatment in the state." Pavillon also provides educational services 
and training to professionals, school systems, and ministers and has 
hosted conferences in the state for addiction professionals over mul- 
tiple years, all provided out of its own funds or with grant money 
received from outside sources. Finally, Harold Bain, the clinical 
supenisor of the alcohol and drug unit for the RutherfordPolk Area 
Mental Health program, affirmed that Pavillon's activities in Polk 
County "reduce[d] the burden on Polk County in providing mental 
health care" and without Pavillon's activities, he "would have diffi- 
culty placing people and.  . . getting [them] care." 

Fifth, the testimony before the Commission indicated that, in the 
absence of charitable contributions helping to subsidize client fees, 
Pavillon would be unable to continue operations. For the 2001 tax 
year, Pavillon received $1,141,214 in contributions and $2,982,139 in 
fees from program participants. Pavillon's 2001 consolidated finan- 
cial statements reveal Pavillon "experienced a negative cash flow 
from operations. The ability . . . to continue operations and meet its 
obligations is dependent on the continued support of its major 
donors[.]" We find these reasons support Pavillon's claim of entitle- 
ment to exemption from ad valorem taxes because it was wholly and 
exclusively used for a charitable purpose. 

Our analysis is bolstered by this Court's holding in In re Taxable 
Status of Property that a nonprofit nursing home was a charitable 
institution and used the property for charitable purposes despite the 
fact that it charged a fee because the fee requirement was frequently 
ignored. Id., 45 N.C. App. 632,263 S.E.2d 838 (1980). This Court found 
persuasive that the payments by residents were insufficient to cover 
the cost of the direct operating expenses of the home and the deficit 
was made up by contributions. I d .  I n  re Appeal of Barham, 70 N.C. 
App. 236, 319 S.E.2d 657 (1984) and In  re Chapel Hill Residential 
Retirement Center, 60 N.C. App. 294, 299 S.E.2d 782 (1983), cited by 
Polk County in support of its arguments, are distinguishable. Both 
cases involved retirement centers seeking to qualify as exempt from 
ad valorem taxes on the grounds that the property was used for char- 
itable purposes. I d .  In Chapel Hill, this Court distinguished Taxable 
Status and upheld the denial of exemption on the grounds that 
Taxable Status "involved property owners who were receiving and 
relying upon donations from outside sources for the operation of 
their programs." Chapel Hill, 60 N.C. App. at 303, 299 S.E.2d at 788. 
In Barham, this Court noted "that the funding for the every day oper- 
ation of the project will come mainly from the funds paid in by the 
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residents" and observed "only a small percentage of the elderly could 
feasibly participate in [the] retirement center." Barham, 70 N.C. App. 
at 243-44, 319 S.E.2d at 661. As in Taxable Status and in contrast to 
Barham and Chapel Hill, Pavillon's operation is dependent on the 
receipt of charitable donations from outside sources for its programs 
and, through need-based partial scholarships and full indigent schol- 
arships, it has never turned anyone away due to financial inability. 
This assignment of error is overruled. 

[2] In its second assignment of error, Polk County asserts Pavillon's 
property is not wholly owned by a charitable association or institu- 
tion because charitable or religious corporations, as defined in N.C. 
Gen. Stat. 9: 55A-1-40(4) (2003), are required to be "organized exclu- 
sively for one or more of the purposes specified in section 501(c)(3) 
of the Internal Revenue Code of 1986 or any successor section[,]" 
which includes charitable purposes. Assuming arguendo N.C. Gen. 
Stat. 5 55A-1-40(4) provides the applicable definition, Polk County 
merely incorporates its previous argument that Pavillon is not oper- 
ated exclusively for charitable purposes. Because we have already 
found this argument to be without merit, this assignment of error 
is overruled. 

[3] In its third and final assignment of error, Polk County alterna- 
tively argues that, if this Court determines that some portion of 
Pavillon's property is wholly and exclusively used for charitable pur- 
poses, only that portion should be exempt from taxation. Polk County 
incorporates its previous discussion regarding the percentages of 
indigent care and need-based scholarship funds. Having already 
rejected this argument, we overrule this assignment of error. 

Pavillon assigns as error the Commission's failure to exempt 
Pavillon from ad valorem taxes on the grounds that it meets the 
requirements of N.C. Gen. Stat. 9: 105-278.8. Because we find the 
Commission correctly determined that Pavillon was exempt under 
N.C. Gen. Stat. 9: 105-278.7, we need not address this assignment 
of error. 

Affirmed. 

Judges WYNN and LEVINSON concur. 
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STATE OF NORTH CAROLINA v. CELESTE MARCHE HINES 

No. COA03-1334 

(Filed 7 September 2004) 

1. Robbery- use of a weapon-sufficiency of evidence 
A motion to dismiss an armed robbery charge for insufficient 

evidence was correctly denied where defendant argued that the 
State had not presented substantial evidence that a weapon was 
used, but a doctor testified that the victim's head injury was 
caused by blunt force from an object such as a crowbar or baton 
and was not consistent with a fall. 

2. Assault- on a handicapped person-hearing impairment 
The denial of a motion to dismiss a charge of aggravated 

assault on a handicapped person was correct where defendant 
argued that the State did not show that the victim's hearing prob- 
lem substantially impaired her ability to defend herself, but the 
victim testified that she had difficulty hearing a person approach- 
ing from behind. N.C.G.S. Q 14-32.1(a). 

3. Indictment and Information- indictment and instruc- 
tion-fatal variance 

There was a fatal variance between an indictment for aggra- 
vated assault on a handicapped person and the instruction where 
the instruction permitted the jury to convict on a criminal negli- 
gence theory which was not alleged in the indictment. This sub- 
stantially affected defendant's ability to prepare a defense. 

4. Assault- on a handicapped person-sentencing 
The trial court did not err by entering judgment on a charge 

of aggravated assault on a handicapped person where a judgment 
was also entered on a charge of armed robbery of that person. 
N.C.G.S. # 14-32.1(e) (which bars punishment for assaulting a 
handicapped person when conduct is covered by another statute 
providing greater punishment) does not apply here. 

Appeal by defendant from judgments entered 23 April 2003 by 
Judge Melzer A. Morgan, Jr. in Forsyth County Superior Court. Heard 
in the Court of Appeals 10 June 2004. 
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Attorney General Roy Cooper, by Assistant Attorney General 
Joseph E. Herrin, for the State. 

Kathryn L. VandenBerg for defendant-appellant. 

THORNBURG, Judge. 

Celeste Marche Hines ("defendant") appeals her convictions of 
one count of robbery with a dangerous weapon (01 CRS 55914), one 
count of aggravated assault on a handicapped person (01 CRS 22179), 
two counts of obtaining property by false pretenses (02 CRS 12603), 
one count of financial card theft and one count of financial card fraud 
(02 CRS 12604). For the reasons stated herein, we vacate the judg- 
ment of the trial court on the aggravated assault on a handicapped 
person charge. We find no prejudicial error in defendant's remain- 
ing convictions. 

The issues presented on appeal are whether the trial court erred 
(I) by denying defendant's motion to dismiss the charge of robbery 
with a dangerous weapon; (2) by denying defendant's motion to dis- 
miss the charge of aggravated assault on a handicapped person; (3) in 
its instructions to the jury on the charge of aggravated assault on a 
handicapped person; and (4) by not arresting judgment on the charge 
of aggravated assault on a handicapped person. 

At trial, the victim, Delores Sampedro ("Sampedro"), who is hear- 
ing impaired, and defendant offered two versions of the events of 14 
June 2001. According to Sampedro's testimony, on 14 June 2001 she 
was stopped at a stop sign on her way home from grocery shopping 
when her car was rear-ended. When she exited her vehicle to see if it 
was damaged, the driver of the other car, later identified as defend- 
ant's cousin Ronda Singletary ("Singletary"), apologized for the acci- 
dent and suggested that they move their cars to an adjacent road to 
avoid blocking traffic. Both parties did so. After moving her car, 
Sampedro again exited her vehicle. Singletary and defendant, who 
had been riding as a passenger, also exited their vehicle. Singletary 
and Sampedro discussed exchanging insurance information and 
defendant and Singletary returned to their vehicle. Singletary began 
writing on the back of an envelope. Sampedro then approached 
defendant's vehicle to obtain the insurance information, and 
Singletary asked Sampedro to write down her information. Before 
giving anything to Sampedro, Singletary suggested that Sampedro 
make sure her car would start. Sampedro returned to her vehicle, 
turned the key in the ignition and the engine promptly started. 
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Sampedro then realized that she still had not obtained Singletary's 
information, so she checked her side mirror to make sure there were 
no approaching cars and started to open her car door. Sampedro 
remembers nothing else until she woke up in the emergency room. 

Dr. Christopher Lepak treated Sampedro at Forsyth Memorial 
Hospital's emergency room on 14 June 2001 and testified for the 
State. Dr. Lepak testified that, in his opinion, Sampedro "had re- 
ceived a blunt force trauma to her head" and that this head injury 
was inconsistent with a fall. He opined that while her broken clavicle 
and other scrapes may have been the result of a fall, "I can for sure 
say that the head [injury] was not from a fall." At the close of the 
State's evidence the trial court denied defendant's motion to dismiss 
all the charges against her. 

Defendant took the stand and testified that after the accident 
occurred and the women discussed exchanging insurance informa- 
tion, Sampedro was standing at the passenger side of the car with her 
pocketbook on her arm. After receiving a signal from Singletary, 
defendant grabbed Sampedro's pocketbook and Singletary drove off. 
Defendant denied striking Sampedro on the head, and testified that 
she did not see Singletary strike Sampedro with anything either. At 
the close of defendant's case, defendant renewed her motion to dis- 
miss all the charges against her, which the trial court denied. The jury 
returned a guilty verdict on all charges. Defendant was sentenced to 
a minimum of 96 months and a maximum of 125 months in the cus- 
tody of the North Carolina Department of Correction for robbery with 
a dangerous weapon. The sentences for the remaining charges were 
suspended. Defendant appeals. 

[I] Defendant first contends that the trial court erred by denying her 
motion to dismiss the charge of robbery with a dangerous weapon for 
insufficient evidence. We disagree. 

"When a defendant moves for dismissal, the trial court is to deter- 
mine whether there is substantial evidence (a) of each essential ele- 
ment of the offense charged, or of a lesser offense included therein, 
and (b) of defendant's being the perpetrator of the offense. If so, the 
motion to dismiss is properly denied." State v. Eamhardt, 307 N.C. 
62, 65-66, 296 S.E.2d 649, 651-52 (1982). "Substantial evidence is such 
relevant evidence as a reasonable mind might accept as adequate to 
support a conclusion." State u. Smith, 300 N.C. 71, 78-79, 26.5 S.E.2d 
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164, 169 (1980). If a jury could reasonably infer defendant's guilt 
when the evidence is viewed in the light most favorable to the State, 
then the motion must be denied. State v. Williams, 154 N.C. App. 176, 
178, 571 S.E.2d 619, 620-21 (2002). 

The elements of robbery with a dangerous weapon are: "(1) an 
unlawful taking or an attempt to take personal property from the per- 
son or in the presence of another, (2) by use or threatened use of a 
firearm or other dangerous weapon, (3) whereby the life of the per- 
son is endangered or threatened." State v. Mann, 355 N.C. 294, 303, 
560 S.E.2d 776, 782 (2002), cert. denied, 537 U.S. 1005, 154 L. Ed. 2d 
403 (2002). Defendant argues that the State failed to present substan- 
tial evidence that a weapon was used in the robbery of Sampedro. 
However, at trial Dr. Lepak testified that in his opinion Sampedro's 
head injury resulted from a blunt force trauma and was inconsistent 
with a fall. He stated that the abnormal shape and severe swelling 
present in Sampedro's head injury "suggest[ed] massive trauma to 
the head from a blunt force object" possibly "a baton, crowbar, [or] 
something of that size and length." This testimony would permit a 
reasonable jury to infer the existence of a dangerous weapon. See 
State v. Rowland, 263 N.C. 353, 358, 139 S.E.2d 661, 664 (1965) (find- 
ing that the appearance of the wound on the victim's scalp permitted 
the inference that a dangerous weapon was used). Moreover, in State 
v. Singletary, - N.C. App. -, 594 S.E.2d 64, 69 (2004), this Court 
held that the trial court in Singletary's trial did not err by denying 
the motion to dismiss this charge based on the same evidence of 
Sampedro's injury. Accordingly, we conclude that the motion to dis- 
miss this charge in the instant case was properly denied. 

[2] Defendant next contends that the trial court erred in denying her 
motion to dismiss the aggravated assault on a handicapped person 
charge because the State failed to show that the victim was handi- 
capped as defined by N.C. Gen. Stat. Q: 14-32.1, the statute which cre- 
ates this offense. Again, we disagree. 

In relevant part, N.C. Gen. Stat. # 14-32.1 provides: 

(a) For purposes of this section, a "handicapped person" is a per- 
son who has: 

(1) A physical or mental disability, such as decreased use of 
arms or legs, blindness, deafness, mental retardation or 
mental illness; or 
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(2) Infirmity which would substantially impair that person's 
ability to defend himself. 

N.C. Gen. Stat. 5 14-32.1(a) (2003). Defendant argues that the State 
failed to show that Sampedro's hearing problem would have "sub- 
stantially impaired" Sampedro's ability to defend herself. 

Viewing the evidence in the light most favorable to the State, as 
we must, we conclude that sufficient evidence of the victim's handi- 
cap was presented to allow a reasonable jury to find that Sampedro 
was handicapped for the purposes of the statute at issue. On direct 
examination, Sampedro testified that she would not be able to hear 
someone come up behind her unless "that person was making a lot 
of noise." Further, when asked by the District Attorney if being out 
on the street where the accident occurred would affect her ability 
to hear, she stated that it would be "[mlore difficult because there 
would be environmental noises which would interfere with [her] 
detecting any person coming up." Sampedro also testified that 
she underwent surgery to improve her hearing through the inser- 
tion of an implant, but at the time of the incident she had not been 
"fitted up with the exterior equipment, so it did not help in being able 
to . . . hear or understand." Accordingly, we conclude that the State 
presented substantial evidence that Sampedro is a handicapped per- 
son within the meaning of N.C. Gen. Stat. 5 14-32.1. This assignment 
of error is overruled. 

[3] Defendant next argues that the trial court's instruction to the jury 
on the aggravated assault on a handicapped person charge was a 
material and fatal variance from the indictment. We agree and vacate 
the judgment for this count. 

"It is a well-established rule in this jurisdiction that it is error, 
generally prejudicial, for the trial judge to permit a jury to convict 
upon some abstract theory not supported by the bill of indictment." 
State v. Taylo?; 301 N.C. 164, 170,270 S.E.2d 409,413 (1980). Further, 
when a variance exists between the bill of indictment and the jury 
charge, the Court must inquire whether the variance was prejudicial 
error, and therefore fatal. State v. Rhyne, 39 N.C. App. 319, 324, 250 
S.E.2d 102, 105 (1979). Such an inquiry requires an examination of the 
purposes of an indictment. Id.  The four recognized purposes of an 
indictment are (I) to identify the crime with which defendant is 
charged, (2) to protect defendant against being charged twice for the 
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same offense, (3) to provide defendant with a basis on which to pre- 
pare a defense, and (4) to guide the court in sentencing. Id. at 324, 
250 S.E.2d at 105-06. 

In the instant case, the State's indictment for aggravated assault 
on a handicapped person includes the following language: 

[Tlhe defendant named above unlawfully, willfully and felo- 
niously did alone or acting in concert, assault and strike a 
handicapped person, Delores Victori Sampedro, by having in 
possession and use of a dangerous weapon to wit: an unknown 
blunt force object causing trauma to the head of the victim. 

The trial court instructed the jury as follows: 

For you to find the defendant guilty of this offense, the State must 
prove four things beyond a reasonable doubt: First, that the 
defendant acting by herself or acting together with another per- 
son assaulted Delores Sampedro by intentionally striking Ms. 
Sampedro in the head, or intentionally assaulted Ms. Sampedro 
by pulling off in the car  when  part of Ms. Sampedro's body w a s  
in the car or near enough to be h i t  by  the car a s  i t  pulled away .  

(Emphasis added). Thus, the instruction given permitted the jury 
to convict defendant on a criminal negligence theory of assault,' a 
theory not alleged in the indictment. 

We find that the variance between the indictment and the jury 
instruction substantially affected defendant's ability to prepare a 
defense. The trial court's instruction allowed the jury to convict 
defendant on a theory of assault for which defendant had not been 
indicted. On the stand, defendant admitted grabbing Sampedro's 
purse, but denied intentionally striking her with a blunt force object 
presumably based upon the theory of the crime alleged by the State 
in the indictment. Allowing the jury to convict defendant on the unin- 
dieted assault by criminal negligence theory constituted prejudicial 
and reversible error. For this reason, the judgment entered upon 
defendant's conviction for aggravated assault on a handicapped per- 
son must be vacated. See State v. Williams, 318 N.C. 624, 631, 350 
S.E.2d 353, 357 (1986) (vacating the judgment entered upon the 
- -- 

1. The intent required for an  assault offense "may be implied from culpable or 
criminal negligence, if the injury or apprehension thereof is the direct result of inten- 
tional acts done under circumstances showing a reckless disregard for the safety of 
others and a willingness to inflict injury." State v. Cofley, 43 N.C. App. 541, 543, 259 
S.E.2d 356, 357 (1979) (internal citation omitted). 
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defendant's conviction when the trial court's instructions permitted 
the jury to convict the defendant on a different theory of rape than 
was alleged in the indictment). 

IV - 

[4] Defendant's remaining argument is that the trial court erred in 
entering judgment on the charge of aggravated assault on a handi- 
capped person where the relevant statute provides that a defendant 
is not guilty of this offense if her conduct is covered by another pro- 
vision of law providing greater punishment. Defendant asserts that in 
light of this statutory language, punishing defendant's conduct under 
both the aggravated assault on a handicapped person and robbery 
with a dangerous weapon statutes violated the clear intent of our leg- 
islature. As this issue could recur on remand, we address it herein. 
See State v. Lloyd, 354 N.C. 76, 128, 552 S.E.2d 596, 631 (2001). 

In her appellate brief, defendant concedes that the robbery with 
a dangerous weapon offense and the aggravated assault on a handi- 
capped person offense each contain an element the other does not, 
and, thus, are separate offenses for the purposes of a double jeopardy 
analysis. See Blockburger u. United States, 284 U.S. 299, 304, 76 L. Ed. 
306, 309 (1932) ("the test to be applied to determine whether there 
are two offenses or only one, is whether each provision requires 
proof of an additional fact which the other does not"). However, in 
North Carolina, the intent of the legislature controls whether an indi- 
vidual may be punished for the same conduct under more than one 
criminal statute. See State v. Bailey, 157 N.C. App. 80, 86-87, 577 
S.E.2d 683, 687-88 (2003). Thus, defendant asserts that the lan- 
guage of the assault on a handicapped person statute shows that our 
legislature did not intend for an individual to be punished under 
this statute as well as under another statute allowing for greater pun- 
ishment. The specific language in the assault on a handicapped per- 
son statute allows for punishment "[u]nless [defendant's] conduct is 
covered under some other provision of law providing greater punish- 
ment . . . ." N.C. Gen. Stat. $ 14-32.1(e) (2003). 

As support for her argument, defendant cites this Court's recent 
holding in State v. Ezell, 159 N.C. App. 103, 582 S.E.2d 679 (2003). In 
Ezell the Court stated: 

N.C. Gen. Stat. § 14-32.4 contains specific language indicating 
that the legislature intended that 5 14-32.4 apply only in the 
absence of other applicable provisions. Section 14-32.4 indicates 



I N  THE COURT OF APPEALS 209 

DIAZ v. DIVISION OF SOC. SERVS. 

[I66 N.C. App. 209 (2004)l 

that it applies "[u]nless the conduct is covered under some other 
provision of law providing greater punishment." 

Id. at 109, 582 S.E.2d at 684 (alternation in original). However, in 
Ezell, the defendant was convicted and sentenced pursuant to N.C. 
Gen. Stat. $ S :  14-32 and 14-32.4, two assault provisions, whereas the 
defendant in the instant case was charged with violations of one 
assault statute and one robbery statute. Accordingly, we distinguish 
Exell. Moreover, we note that North Carolina courts have consistently 
allowed convictions for both robbery with a dangerous weapon and 
felonious assault. See, e.g., State v. Alexander, 284 N.C. 87, 93-94, 199 
S.E.2d 450, 454-55 (1973), cert. denied, 415 U.S. 927, 39 L. Ed. 2d 484 
(1974). Thus, we conclude that the statutory language cited by 
defendant bars punishment under both this provision and another 
provision of an assault statute. Since we are not called upon to make 
such an application in the case at bar, defendant's argument is 
unavailing. This assignment of error is overruled. 

No error as to defendant's convictions in case numbers 
01 CRS 55914,02 CRS 12603 and 02 CRS 12604. 

Vacate the judgment for aggravated assault on a handicapped 
person, case number 01 CRS 22179. 

Judges HUDSON and GEER concur. 

HECTOR DIAZ, PET~TIONER V. DIVISION OF SOCIAL SERVICES AND DIVISION O F  MED- 
ICAL ASSISTANCE, NORTH CAROLINA DEPARTMENT O F  HEALTH AND HUMAN 
SERVICES, RESPONDENT 

No. COA03-1151 

(Filed 7 September 2004) 

Public Assistance- Medicaid-undocumented alien-emer- 
gency medical condition 

The trial court did not err by allowing Medicaid coverage for 
the treatment of an emergency medical condition for petitioner 
who is a non-citizen of the United States and is not admitted for 
permanent residence or otherwise living in the United States 
under color of law, because: (1) petitioner's condition was mani- 
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festing itself by acute symptoms requiring immediate medical 
attention, and the diagnosis was acute lymphocytic leukemia; and 
(2) absent medical treatment in the form of chemotherapy, peti- 
tioner's health would have been placed in serious jeopardy and he 
would have died. 

Appeal by respondent from judgment and order entered 23 May 
2003 by Judge James W. Webb in Guilford County Superior Court. 
Heard in the Court of Appeals 20 May 2004. 

Ott Cone & Redpath, PA. ,  by  Melanie M. Hamilton, for peti- 
t ioner appellee. 

Attorney General Roy Cooper, by  Assistant Attorney General 
Grady L. Balentine, Jr., for respondent appellant. 

McCULLOUGH, Judge. 

Respondent North Carolina Department of Health and Human 
Services, Division of Medical Assistance appeals the trial court's deci- 
sion to allow Medicaid coverage for petitioner Hector Diaz. A brief 
summary of the facts follows. 

Petitioner Hector Diaz is not a citizen of the United States and is 
not admitted for permanent residence or otherwise living in the 
United States under color of law. In October of 2000, petitioner began 
to suffer from sore throat, nausea, vomiting, bleeding gums, and 
increased lethargy. Biopsies later revealed that petitioner was suf- 
fering from acute lymphocytic leukemia. 

On 25 October 2000, petitioner began chemotherapy treatments. 
Subsequently, petitioner went to the intensive care unit for treatment 
of an infection. He returned to the regular unit on 12 November 2000 
and was discharged on 22 November 2000. 

Petitioner returned to the hospital on 25 November 2000 and pro- 
ceeded to the second module of treatment. He developed a fever on 
10 December 2000 and received antibiotics. He was discharged on 15 
December 2000. The plan was for him to return for another biopsy 
before being readmitted for the third module of treatment. Peti- 
tioner returned to the hospital from 5 January 2001 through 8 
January 2001 for the third module of treatment. The next two admis- 
sions in January of 2001 proceeded with no problems. Petitioner was 
admitted again in February of 2001, and his final module began on 16 
April 2001. 
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There were three separate applications for Medicaid that were 
submitted on behalf of petitioner. Respondent approved coverage for 
medical services rendered in October, November, and December of 
2000 and again in March and May of 2001. Respondent denied 
Medicaid coverage for all other admissions. Following three separate 
hearings, respondent issued three final agency decisions affirming 
the denials of Medicaid coverage. 

Petitioner sought judicial review through three separate peti- 
tions. The trial court entered a judgment and order reversing the final 
agency decision. It determined that petitioner was entitled to 
Medicaid coverage for the treatment of his emergency medical 
condition. This included the care he received beginning on 22 
October 2000 and the services rendered under the standard course 
of medical treatment. 

Respondent appeals. On appeal, respondent argues that the trial 
court erred by extending Medicaid benefits to petitioner for the 
treatment of an emergency medical condition. We disagree and affirm 
the decision of the trial court. 

I. Standard of Review 

Chapter 150B of the North Carolina General Statutes addresses 
judicial review of administrative agency decisions. Her~derson v. 
N.C. Dept. of Human Resources, 91 N.C. App. 527, 530, 372 S.E.2d 
887, 889 (1988). Under N.C. Gen. Stat. # 150B-52 (2003), "[a] party to 
a review proceeding in a superior court may appeal to the appellate 
division from the final judgment of the superior court as provided in 
G.S. 7A-27." This statute also notes that in cases that are not governed 
by N.C. Gen. Stat. 5 150B-51(c), the standard of review is "the same 
as it is for other civil cases." Id. 

Since this case is not governed by N.C. Gen. Stat. 5 150B-51(c), 
the correct standard of review is the one used in other civil cases in 
which the superior court sits without a jury: 

[Tlhe standard of review on appeal is whether there was 
competent evidence to support the trial court's findings of fact 
and whether its conclusions of law were proper in light of 
such facts. Findings of fact by the trial court in a non-jury 
trial . . . are conclusive on appeal if there is evidence to support 
those findings. A trial court's conclusions of law, however, are 
reviewable de novo. 
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Shear v. Stevens Bu i ld ing  Co., 107 N.C. App. 154, 160,418 S.E.2d 841, 
845 (1992) (citations omitted). Petitioner has not assigned error to 
the findings of fact which are therefore binding on appeal. Our role is 
to determine whether the conclusions of law were proper in light of 
these facts.l 

11. Legal Background and Issue on Appeal 

Medicaid is a federal program designed to provide health care 
funding for the needy. Luna v. Div.  of Soc. Servs., 162 N.C.  App. 1, 4, 
589 S.E.2d 917, 919 (2004). Under federal and state regulations, 
undocumented aliens or those who are not permanent residents 
under color of law may not receive full Medicaid coverage. Id .  The 
sole exception to this exclusion in both the North Carolina rule and 
the federal regulations is that payment is authorized for medical care 
that is necessary for the treatment of an emergency medical condi- 
tion. Id. at 4, 589 S.E.2d at 919-20. In this case, petitioner acknowl- 
edges that he is an undocumented alien who is not permanently living 
in the United States under color of law. Therefore, he is entitled to 
benefits only if his care was necessary for the treatment of an emer- 
gency medical condition. 

The Luna Court described the definition of "emergency medical 
condition" under federal law: 

The implementing federal regulation provides, however, that 
undocumented aliens are entitled to Medicaid coverage for emer- 
gency services required after the sudden onset of a medical con- 
dition manifesting itself by acute symptoms of sufficient severity 
(including severe pain) such that the absence of immediate med- 
ical attention could reasonably be expected to result in: (i) plac- 
ing the patient's health' in serious jeopardy; (ii) serious impair- 
ment to bodily functions; or (iii) serious dysfunction of any 
bodily organ or part. A state Medicaid plan must conform to these 
requirements. 

1. We have applied this standard of review in two recent cases which con- 
sidered the same issue. In Luna 7:. Diz!. of Soc. Sems., 162 N.C. App. 1, 2, ,589 
S.E.2d 917, 918 (2004), we evaluated "whether the Department correctly applied 
the law in determining that certain care and services did not constitute treatment 
for Petitioner's emergency medical condition." Similarly, in Medina u. Div. of 
Soc. Servs., - N.C. App. -, - S.E.2d - (No. COAOY-875, filed 20 July 2004), 
the issue was whether certain medical services were for the treatment of an emerg- 
ency medical condition. Therefore, there is a precedent for the standard of review 
which we employ today. 
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Id. at 4-5, 589 S.E.2d at 920 (citation omitted). In a subsequent case, 
we elaborated on what the term "emergency medical condition" 
means in North Carolina: 

Under the North Carolina rule, medical care is necessary for the 
treatment of an emergency condition if "[tlhe alien requires the 
care and services after the sudden onset of a medical condition 
(including labor and delivery) that manifests itself by acute symp- 
toms of sufficient severity (including severe pain)[.]" N.C. Admin. 
Code tit. 10A, r. 21B.0302 (Nov. 2003) (formerly N.C. Admin. Code 
tit. 10, r. 50B.0302 (June 2002)). These symptoms must be so 
severe that the absence of immediate medical attention could 
result in: (1) placing the patient's health in serious jeopardy, (2) 
serious impairment to bodily functions, or (3) serious dysfunc- 
tion of any bodily organ or part. Id. 

Medina v. Div. of Soc. Sews., 165 N.C. App. 502, - S.E.2d - 
(No. COA03-875, filed 20 July 2004). 

The decisions in Luna and Medina are important to the resolu- 
tion of the present case because they considered whether certain 
medical services were for the treatment of an emergency medical 
condition. In Luna, we noted that the trial court did not make ade- 
quate findings of fact to support its conclusions of law. Luna, 162 
N.C. App. at 13, 589 S.E.2d at 924-25. Ultimately, we remanded the 
case and instructed the trial court to make findings on the following 
issues before deciding the legal issue of coverage: 

(1) whether [petitioner's] condition was manifesting itself by 
acute symptoms, and (2) whether the absence of immediate med- 
ical treatment could reasonabl[y] be expected to place his health 
in serious jeopardy, or result in serious impairment to bodily 
functions or serious dysfunction of any bodily organ or part. 

Id. 

We reached the same result in Medina. There, the trial court 
"failed to show whether petitioner's condition was manifesting 
itself by acute symptoms." Medina, 165 N.C. App. at 508, - S.E.2d 
at -. The trial court also did not address "whether the absence of 
immediate medical attention" would "result in any of the conse- 
quences listed in the North Carolina rule (health in serious jeop- 
ardy, serious impairment to bodily functions, or serious dysfunction 
of any bodily organ or part)." Id. Therefore, we remanded the case for 
further findings. Id. 
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As we did in Luna and Medina, we must examine the findings of 
fact and conclusions of law. Here, the trial court made the following 
pertinent findings of fact: 

2. Petitioner is not a citizen of the United States, nor is he admit- 
ted for permanent residence or otherwise permanently resid- 
ing in the United States under color of law. The Petitioner 
does, however, meet all other eligibility criteria for Medicaid. 

3. Petitioner was first seen at The Moses Cone Memorial Hospital 
on October 22, 2000. His symptoms included a one-week his- 
tory of a sore throat, a four-day history of nausea and vomit- 
ing, decreased intake, bleeding gums and increasing lethargy. 
During the course of his 10/22/00 admission, Petitioner was 
diagnosed with acute lymphocytic leukemia ("ALL") and mal- 
nutrition, among other things. 

4. Absent medical treatment in the form of chemotherapy, 
Petitioner's health would have been placed in serious jeopardy 
and he would have died. 

5 .  The Petitioner received standard courses of treatment for his 
condition of ALL consisting of diagnostic services and several 
series of chemotherapy treatments. 

6. The Petitioner's condition was an acute, life-threatening con- 
dition, not a chronic condition, and treatment was given 
accordingly. 

7. The treatment received by the Petitioner was not ongoing 
treatment for a medical condition which was a chronic debili- 
tating condition. 

The trial court also made the following relevant conclusions 
of law: 

3. As a "non-qualified alien," the Petitioner is only eligible for 
Medicaid coverage for care and services necessary for the 
treatment of an emergency medical condition. 

4. The Petitioner was suffering from a medical condition in the 
form of a lethal cancer, acute lymphocytic leukemia ("ALL") 
when he [was] first presented to Moses Cone Memorial 
Hospital on 10/22/00. 

5 .  Petitioner's presenting symptoms on 10/22/00 were acute 
symptoms of sufficient severity such that immediate medical 
attention was needed. 
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6. Petitioner's chemotherapy treatments, which were initiated 
during his October 22, 2000 admission under the standard 
medical protocol, began as soon as was medically feasible and 
therefore constituted immediate medical attention. 

7. If Petitioner had not received immediate medical attention in 
the form of diagnostic tests and chemotherapy, his health 
would have been placed in serious jeopardy, and he would 
almost certainly have died. 

10. The Petitioner's continuing chemotherapy treatment under the 
standard medical course of treatment and medical protocol 
constituted medically necessary, appropriate and continuing 
treatment for the Petitioner's emergency medical condition. 

11. The final agency decision applied improper legal standards in 
concluding that the treatment Petitioner received was not 
treatment for an emergency medical condition. 

12. The final agency decision denying Medicaid coverage for the 
treatment the Petitioner received was based on an incorrect 
interpretation of the governing federal statute and regulation, 
and was, therefore, affected by error of law. 

Based on these findings of fact and conclusions of law, the trial 
court reversed the agency and granted Medicaid coverage "for the 
Petitioner for treatment of his emergency medical condition[.]" This 
included all necessary care beginning on 22 October 2000 and encom- 
passed all care under the standard medical course of treatment. 

We believe that the trial court in the present case made the key 
factual findings that were lacking in Luna and Medina. Here, the trial 
court explained that petitioner's condition was manifesting itself by 
acute symptoms. Conclusion of law 5 mentioned that petitioner's 
symptoms on 22 October 2000 were "acute symptoms" that required 
"immediate medical attention." Similarly, finding of fact 3 identified 
what those symptoms were and stated that the diagnosis was acute 
lymphocytic leukemia. 

Second, the trial court specified that the absence of immediate 
medical attention would result in the consequences listed in the 
North Carolina rule: health in serious jeopardy, serious impairment of 
bodily functions, or serious dysfunction of any bodily organ or part. 
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In finding of fact 4, the trial court explained that "[albsent medical 
treatment in the form of chemotherapy, Petitioner's health would 
have been placed in serious jeopardy and he would have died." 

Based on these findings, the trial court was correct in concluding 
that petitioner was entitled to Medicaid for the treatment of his emer- 
gency medical condition. The decision of the trial court is 

Affirmed. 

Judges HUDSON and LEVINSON concur. 

JAMES WOOD k\u KIFE, PAT WOOD, PLAINTIFFS I BD&A CONSTRUCTION, L L C , o r )  
BD&A REALTY & CONSTRUCTION, INC , 4 1 ~  BOB DEGABRIELLE & ASSOCI- 
ATES, INC , D E F E ~ D ~ N T S  

No. COA03-1296 

(Filed 7 September 2004) 

Statutes of Limitation and Repose- construction of home- 
fraud-willful or wanton negligence-equitable estoppel 

The trial court did not err by granting defendants' motion to 
dismiss claims for breach of warranties, breach of implied war- 
ranty, negligence, negligent misrepresentation, breach of con- 
tract, and unfair and deceptive trade practices in the construction 
of a home based on expiration of the statute of repose under 
N.C.G.S. $ 1-50(a)(5), because: (I)  plaintiffs' complaint failed to 
allege fraud, which must be pled with particularity, to support 
application of N.C.G.S. $ 1-50(a)(5)(e); (2) plaintiffs' complaint 
failed to allege willful or wanton negligent to support application 
of N.C.G.S. 9 1-50(a)(5)(e); and (3) plaintiffs have not sufficiently 
alleged equitable estoppel when the cause of delay in filing the 
instant action was not defendants' representations that it had 
addressed the window problem, but rather plaintiffs' delay in dis- 
covering the other defects in the home. 

Appeal by plaintiffs from order entered 1 August 2003 by Judge 
Dwight L. Cranford in Dare County Superior Court. Heard in the 
Court of Appeals 27 May 2004. 
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C. Everett Thompson, 11, for plaintiff-appellants. 

Poyner & Spruill, LLe by J. Nicholas Ellis and Gregory S. 
Camp, for defendant-appellees. 

THORNBURG, Judge. 

Plaintiffs are the owners of a house and lot in Manteo, North 
Carolina. In 1995, plaintiffs contracted with defendants for the design 
and construction of the house. The house was substantially com- 
pleted and certificates for occupancy were issued in April 1996. 

Shortly after plaintiffs occupied the home, water intrusion leaks 
began to appear at various locations on the walls and around the win- 
dows and doors of the house. One of the major leaks involved water 
getting around the deck flashing and running down the inside and 
outside of the sheathing in one corner of the house. Defendants 
repaired this defect. Plaintiffs also experienced leaks around the win- 
dows of the master bedroom and the great room and two sliding 
doors. Defendants notified plaintiffs that there were problems with 
the Andersen windows in the house, which defendants felt might be 
the source of the continued leaks. The Andersen windows were 
replaced in early 1997. 

In August 2002, plaintiffs undertook some maintenance to the 
house and discovered construction defects and damage to the house 
as a result of water intrusion. On 11 February 2003, plaintiffs filed the 
instant action alleging that the defects in the house resulted from 
latent defects in the design and construction of the house by defend- 
ants. Plaintiffs brought claims for breach of warranties, breach of 
implied warranty, negligence, negligent misrepresentation, breach of 
contract and unfair and deceptive trade practices. On 6 March 2003, 
defendants moved to dismiss the plaintiffs' complaint pursuant to 
N.C. Gen. Stat. $ 1A-1, Rule 12(b)(6), asserting that plaintiffs' claims 
were barred by the applicable statutes of limitations and statutes of 
repose. The trial court granted defendants' motion to dismiss due to 
the expiration of the statute of repose found in N.C. Gen. Stat. 3 1-50. 
Plaintiffs appeal. 

Plaintiffs argue on appeal: (1) that the statute of limitations has 
not expired as the claim was not discovered until less than a year 
before the action was commenced; (2) that the defendants are equi- 
tably estopped from raising either the statutes of limitations or the 
statute of repose; and (3) that the statute of repose in N.C. Gen. Stat. 
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# 1-50 does not apply as defendants' actions constituted fraud or will- 
ful or wanton negligence. 

"In our review of the trial court's dismissal of this action pursuant 
to N.C. Gen. Stat. 3 1A-1, Rule 12(b)(6), we must consider the allega- 
tions of the plaintiffs' complaint as true." Arroyo v. Scottie's 
Professional Window Cleaning, 120 N.C. App. 154, 155, 461 S.E.2d 
13, 14 (1995), disc. review improvidently allowed, 343 N.C. 118, 468 
S.E.2d 58 (1996). "A motion to dismiss under Rule 12(b)(6) tests the 
legal sufficiency of a complaint by presenting 'the question of 
whether, as a matter of law, the allegations of the complaint, treated 
as true, are sufficient to state a claim upon which relief can be 
granted under some [recognized] legal theory.' " Cage v. Colonial 
Building Co., 337 N.C. 682, 683, 448 S.E.2d 115, 116 (1994) (quoting 
Lynn v. Overlook Dev., 328 N.C. 689, 692, 403 S.E.2d 469, 471 (1991)) 
(alteration in original). A motion should be granted if it appears to a 
certainty that a plaintiff is entitled to no relief under any set of facts 
which could be proved in support of the claim. Cage, 337 N.C. at 683, 
448 S.E.2d at 116. 

The applicable statute of repose is found in N.C. Gen. Stat. 
§ 1-50(a)(5), which provides in part: 

No action to recover damages based upon or arising out of the 
defective or unsafe condition of an improvement to real property 
shall be brought more than six years from the later of the specific 
last act or omission of the defendant giving rise to the cause of 
action or substantial completion of the improvement. 

N.C. Gen. Stat. § 1-50 (a)(5)(a) (2003). This statute "is designed 
to limit the potential liability of architects, contractors, and per- 
haps others in the construction industry for improvements made 
to real property." Lamb v. Wedgewood South Corp., 308 N.C. 419, 
427-28, 302 S.E.2d 868, 873 (1983). Plaintiffs have the burden of 
proving that their cause of action was brought within the period 
of the applicable statute of repose. Tipton & Young Construction 
Co. v. Blue Ridge Structure Co., 116 N.C. App. 115, 118, 446 S.E.2d 
603, 605 (1994). 

Plaintiffs' complaint alleges that the house was substantially 
complete in April 1996. This action was not filed until 11 February 
2003, more than six years since the substantial completion of the 
house. The statute of repose would clearly apply in this case, though 
plaintiffs argue that defendants are precluded from relying on the 
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statute of repose by virtue of N.C. Gen. Stat. 5 1-50(a)(5)(e). N.C. Gen. 
Stat. 9 1-50(a)(5)(e) provides: 

The limitation prescribed by this subdivision shall not be as- 
serted as a defense by any person who shall have been guilty of 
fraud, or willful or wanton negligence in furnishing materials, in 
developing real property, in performing or furnishing the design, 
plans, specifications, surveying, supervision, testing or observa- 
tion of construction, or construction of an improvement to real 
property, or a repair to an improvement to real property, or to a 
surety or guarantor of any of the foregoing persons, or to any per- 
son who shall wrongfully conceal any such fraud, or willful or 
wanton negligence. 

N.C. Gen. Stat. § 1-50(a)(5)(e) (2003). Plaintiffs argue that their 
complaint alleges that defendants engaged in fraud or willful or wan- 
ton negligence, and thus that defendants cannot rely on the protec- 
tion of the statute of repose. However, plaintiffs' complaint, in fact, 
failed to allege fraud, which must be plead with particularity. Thus, 
we find no error by the trial court in declining to apply N.C. Gen. Stat. 
9 1-50(a)(5)(e) to the instant case based on fraud. 

We further hold that plaintiffs' complaint failed to allege willful 
or wanton negligence to support the application of N.C. Gen. Stat. 
§ 1-50(a)(5)(e). 

"Negligence . . . connotes inadvertence. Wantonness, on the other 
hand, connotes intentional wrongdoing . . . . Conduct is wanton 
when in conscious and intentional disregard of and indifference 
to the rights and safety of others." Stated otherwise, " '[aln act is 
wanton when it is done of wicked purpose . . .,' " and wilful neg- 
ligence is the "deliberate purpose not to discharge some duty nec- 
essary to the safety of the person or property of another." 

Cacha v. Montaco, Inc., 147 N.C. App. 21, 31, 554 S.E.2d 388, 394 
(2001), cert. denied, 355 N.C. 284, 560 S.E.2d 797 (2002) (internal 
citations omitted). In their complaint, plaintiffs never allege wan- 
ton negligence, only negligence and negligent misrepresentation, 
and make no assertions of intentional wrongdoing. Plaintiffs' assign- 
ment of error as to the trial court's failure to apply N.C. Gen. Stat. 

1-50(a)(5)(e) on the basis of willful and wanton negligence by 
the defendants fails as well. 

Plaintiffs further argue that defendants should be equitably 
estopped from asserting the statute of repose as a defense. A party 
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may be estopped from pleading and relying on a statute of limitations 
defense when delay has been induced by acts, representations, or 
conduct which would amount to a breach of good faith. Nowell v. Tea 
Co., 250 N.C. 575, 108 S.E.2d 889 (1959). Equitable estoppel may also 
defeat a defendant's statute of repose defense. One North McDowell 
Assn. v. McDowell Development Go., 98 N.C. App. 125,389 S.E.2d 834, 
disc. review denied, 327 N.C. 432, 395 S.E.2d 686 (1990). 

In their brief, plaintiffs argue that defendants' act of blaming the 
leaks on the Andersen windows amounted to a breach of good faith 
and thus equitably estops the defendants from relying on the statute 
of repose as a defense. Plaintiffs made the following allegations in 
their complaint regarding the Andersen windows: 

13. Defendants, through Eric Avery, notified the Plaintiffs that 
they had discovered a serious problem with the Andersen win- 
dows in their new home at 38 Hammock Drive, Manteo, Dare 
County, North Carolina which, they felt, might be the source of 
the continued leaks. Defendants arranged with Andersen win- 
dows to have all the double hung windows repaired. 

14. Defendants, by and through their president E. Andrew 
Keeney, notified Plaintiffs by letter dated May 15, 1997, a copy of 
which letter is attached hereto as "Exhibit A," explaining that the 
difficulties and problems Plaintiffs were experiencing were 
caused by and as a result of defects in the Andersen windows 
installed in Plaintiffs' home. 

39. The Defendants' misrepresentations include, on information 
and belief, that the home constructed by them would be of the 
highest quality, moisture resistant, low maintenance and cost effi- 
cient; that the Defendants had mechanisms in place to monitor 
Plaintiffs home for construction defects, including prospective 
leaks, so as to always protect the owners' investment in the prop- 
erty; that the leaks had been repaired and remedied; and that the 
manufacturers' and third parties and not Defendants were to 
blame for leaks at Plaintiffs' home. 

40. Defendants made these representations knowing them to be 
false or without regard to whether they were true or negligent, to 
induce Plaintiffs to rely and act thereon and Plaintiffs did rely and 
act upon the misrepresentations to their damage. 
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We note that the letter referred to in paragraph 14 as "Exhibit A" is 
not included in the record on appeal, and thus is not included in our 
evaluation of whether plaintiffs effectively pled equitable estoppel. 

Actual fraud, bad faith, or an intent to mislead or deceive is not 
essential to invoke the equitable doctrine of estoppel. It is not 
necessary that there be misrepresentations of existing facts, as in 
fraud. If the debtor makes representations which mislead the 
creditor, who acts upon them in good faith, to the extent that he 
fails to commence his action in time, estoppel may arise. The 
tolling of the statute may arise from the honest but entirely erro- 
neous expression of opinion as to some significant legal fact. 
Equity will deny the right to assert the defense of the statute of 
limitations when delay has been induced by acts, representations, 
or conduct, the repudiation of which would amount to a breach 
of good faith. 

Duke University v. Stainback, 320 N.C. 337, 341, 357 S.E.2d 690, 
692-93 (1987) (internal citations omitted). In order for equitable 
estoppel to bar application of the statute of repose, a plaintiff must 
have been induced to delay filing of the action by the conduct of 
the defendant that amounted to the breach of good faith. 

In Nowell, plaintiffs hired defendant contractor to construct a 
building that plaintiffs then leased to a third party, Great Atlantic 
& Pacific Tea Co. Nowell, 250 N.C. at 576, 108 S.E.2d at 889. After 
plaintiffs experienced problems with the building, defendant as- 
sured plaintiffs that he would perform any necessary correction to 
the building in the future due to re-occurring problems in his con- 
struction work. Id.  at 578, 108 S.E.2d at 891. The plaintiffs entered 
possession of the building, and after the statute of limitations had 
run, defendant refused to assume further responsibility or correct 
plaintiffs' continuing problems with the building. Id.  The North 
Carolina Supreme Court concluded that plaintiffs had effectively pled 
equitable estoppel and that plaintiffs "relied upon the promise and 
did not sue while efforts to correct the structural errors were under 
way. The appellant [defendant], by its promises, invited the delay and 
should not complain that the invitation was accepted." Id .  at 579, 108 
S.E.2d at 891. 

In the instant case, plaintiffs alleged that they told defendants 
that they "continued to experience water leakage evidenced below 
the edges of the windows in the master bedroom on the north side 
and the windows of the great room also on the north side." The plain- 
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tiffs then alleged that the defendants told them that the Andersen 
windows were the cause of the leaks and defendants then replaced 
the windows. Plaintiffs make no allegations as to the condition of the 
house between the replacement of the windows in 1997 until the 
plaintiffs discovered other problems in 2002. On the face of plaintiffs' 
complaint, it appears that defendants remedied the problem with 
leaking below the windows that plaintiffs complained of in 1996 and 
1997. The cause of delay in filing in the instant action was not the 
defendants' representations that it had addressed the window 
problem, but rather the plaintiffs' delay in discovering the other 
defects in the home. As there are no allegations as to how plaintiffs' 
reliance on the particular representations regarding the Andersen 
windows prevented them from filing suit within the applicable statute 
of repose, we find that plaintiffs have not sufficiently alleged equi- 
table estoppel. See Jordan v. Crew, 125 N.C. App. 712, 720,482 S.E.2d 
735, 739, disc. review denied, 346 N.C. 279, 487 S.E.2d 548 (1997). 
Plaintiffs' assignment of error fails. 

Due to our conclusion that plaintiffs have not alleged fraud, will- 
ful or wanton negligence or equitable estoppel, and consequently that 
the statute of repose bars plaintiffs' claims in this action, we do not 
address plaintiffs' argument regarding the statute of limitations. The 
trial court correctly granted the defendants' motion to dismiss. 

Affirmed. 

Judges HUDSON and GEER concur. 

IN THE MATTER OF: J.A.0 

(Filed 7 September 2004) 

Termination of Parental Rights- neglect-abandonment-re- 
mote chance of adoption 

The trial court abused its discretion by terminating respond- 
ent mother's parental rights to her sixteen-year-old son based on 
neglect and abandonment under N.C.G.S. $ 7B-11 l l(a)(l)  and (7), 
because: (1) it cannot be in the minor child's best interest to ter- 
minate respondent's parental rights and thereby render the child 
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a legal orphan; (2) it is highly unlikely that a child of this age and 
physical and mental condition would be a candidate for adoption, 
much less selected by an adoptive family; and (3) the remote 
chance of adoption does not justify the momentous step of ter- 
minating respondent's parental rights. 

Appeal by respondent from order entered 11 December 2002 by 
Judge Peter L. Roda in Buncombe County District Court. Heard in the 
Court of Appeals 26 February 2004. 

John Adams,  Esq., for petitioner-appellee Buncombe County  
Department of Social Services. 

Michael Tousey and Ju,dy Rudolph, for guardian ad l i tem- 
appellee. 

Mary E x u m  Schaefer for respondent-appellant. 

TIMMONS-GOODSON, Judge. 

Respondent appeals the trial court order terminating her parental 
rights to her sixteen-year-old son, Jeff.l For the reasons discussed 
herein, we reverse. 

The facts and procedural history pertinent to the instant appeal 
are as follows: On 15 May 2002, Buncombe County Department of 
Social Services ("DSS") filed a petition to terminate respondent's 
parental rights ("the petition") to her minor son, Jeff. The petition 
alleged that sufficient grounds existed to terminate respondent's 
parental rights pursuant to N.C. Gen. Stat. 3 7B-111 l(a)(l) (2003) and 
N.C. Gen. Stat. § 7B-llll(a)(7) (2003). On 21 October 2002, the trial 
court conducted a hearing on the petition. After hearing testimony 
and receiving evidence from the parties, the trial court determined 
that sufficient grounds existed to terminate respondent's parental 
rights pursuant to N.C. Gen. Stat. 3 7B-llll(a)(l) (2003) and N.C. 
Gen. Stat. § 7B-llll(a)(7) (2003). The trial court also determined that 
it was in Jeff's best interest to terminate respondent's parental rights. 
Accordingly, in an order entered 11 December 2002, the trial court 
terminated respondent's parental rights to Jeff. Respondent appeals. 

The dispositive issue on appeal is whether the trial court erred in 
terminating respondent's parental rights. Because we conclude that 

1. For the purposes of this opinion, we will refer to the minor child by the 
pseudonym "Jeff." 
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the trial court abused its discretion in terminating respondent's 
parental rights, we reverse the trial court's order. 

In the instant case, the trial court concluded at the adjudicatory 
stage that sufficient grounds existed to terminate respondent's 
parental rights based on neglect and abandonment pursuant to N.C. 
Gen. Stat. § 7B-ll l l(a)(l)  and (7). At the dispositional stage, 
respondent argued that it was in Jeff's best interest not to terminate 
respondent's parental rights because (i) respondent had taken suffi- 
cient steps to correct the problems that led to the grounds for termi- 
nation, and (ii) adoption of Jeff was highly unlikely. The trial court 
nevertheless concluded that it was in Jeff's best interest to terminate 
respondent's parental rights. We disagree. 

Termination of parental rights involves a two-stage process. In re 
Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001). At the 
adjudicatory stage, "the petitioner has the burden of establishing by 
clear and convincing evidence that at least one of the statutory 
grounds listed in N.C. Gen. Stat. # 7B-1111 exists." In  re Anderson, 
151 N.C. App. 94, 97, 564 S.E.2d 599, 602 (2002). "If the trial court 
determines that grounds for termination exist, it proceeds to the dis- 
positional stage, and must consider whether terminating parental 
rights is in the best interests of the child." Id. at 98, 564 S.E.2d at 602. 
"[This Court] review[s] the trial court's decision to terminate parental 
rights for abuse of discretion." Id. 

"Evidence heard or introduced throughout the adjudicatory 
stage, as well as any additional evidence, may be considered during 
the dispositional stage." Blackburn, 142 N.C. App. at 613, 543 S.E.2d 
at 910. "[Elither party may offer relevant evidence as to the child's 
best interests." In re Pierce, 356 N.C. 68, 76, 565 S.E.2d 81, 86 
(2002). "Such evidence may therefore include facts or circumstances 
demonstrating either: (1) the reasonable progress of the parent, or (2) 
the parent's lack of reasonable progress that occurred before or after 
. . . the filing of the petition for termination of parental rights." Id. at 
76. 565 S.E.2d at 86-87. 

In the instant case, respondent's evidence tended to show that 
respondent had made reasonable progress to correct the conditions 
that led to the petition to terminate her parental rights. Although 
respondent admitted to stopping visits with Jeff in 1999, she 
explained that she stopped visiting Jeff because he had been trans- 
ferred to Cumberland Hospital in Virginia, more than six hours away 
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from respondent's residence. Debbie Ensley ("Ensley"), the social 
worker in charge of Jeff's case, testified that respondent had fre- 
quently visited Jeff prior to 1997. Ensley further testified that 
respondent was asked by DSS to suspend her visitations with Jeff in 
1997 because of an increase in Jeff's violent behavior. Respondent 
complied with DSS's request, and remained "an active part of the 
treatment team at that point." Respondent continued visitations with 
Jeff until 1999, when Jeff was transferred to Park Ridge Hospital and 
subsequently Cumberland Hospital. 

Respondent testified that when Ensley notified her of Jeff's trans- 
fer to Cumberland Hospital, Ensley "told me that he was going-they 
were going to send him up to Virginia, that I couldn't see him." 
Respondent testified that she was told in 1997 that her visits with Jeff 
were "making him worse." Respondent testified that she did not visit 
Jeff in Virginia because she did not have a vehicle or other trans- 
portation to Virginia, and she "didn't want [Jeff] to have to suffer like 
he did[.]" Respondent testified that she nevertheless remained in fre- 
quent contact with the Mashburns, Jeff's foster parents. Respondent 
also testified that she had written Jeff letters after he had been sub- 
sequently transferred to a hospital in Florida, but that the letters were 
never delivered. Respondent further testified that she now owns a 
vehicle, has had stable employment since 1999, and lives in a rented 
efficiency apartment. Two witnesses testified to respondent's love 
and care for Jeff and her efforts to reunite with her son. B e t t ~ , ~  
respondent's sister, testified that respondent is a "loving" mother and 
is currently looking for a larger apartment, "hoping she'll get [Jeff] 
back." Brenda McPherson ("McPherson"), a life-long friend of 
respondent, testified that respondent is "a very good mother, [a] very 
loving and caring mother" who "has always showed a lot of concern 
[for Jeff]." McPherson testified that she has had experience helping 
sexually abused and hyperactive children as a member of Angel 
Group, a support group, and would be willing to help respondent 
and Jeff. Respondent also testified that she has a support system of 
family and friends as well as a "pediatrician that will help me in any 
way" with Jeff. 

Dee Shelton ("Shelton"), Jeff's guardian ad litem, also argued that 
it was in Jeff's best interest not to terminate respondent's parental 
rights. In a 16 October 2002 report to the trial court, Shelton made the 
following observations and conclusions: 

2. For the purposes of this opinion, we will refer to respondent's sister by the 
name "Betty." 
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The facts of this case may show that [respondent] has had and 
would continue to have difficulties parenting [Jeff] and it is not 
likely that [respondent] would be able to adequately provide the 
constant medical and mental health care that [Jeff] currently 
needs or will need in the future. [Respondent] is remorseful that 
she was unable to attend to her child's needs in the proper man- 
ner and that her ex-husband may have disciplined [Jeff] harshly. 

[Respondent] and foster mother both informed this GAL that the 
professionals involved over the years have not been in agreement 
as to diagnosis or cause of [Jeff's] problems, The current thera- 
pist believes that [Jeff's] problems exist due to his mental state 
and not environment. The Department of Social Services petition 
fixes the blame for [Jeff's] situation on his mother. This GAL has 
been unable to establish an opinion of who or what is to blame 
for the very sad state this child is in. However, his parent has not 
been allowed to be a part of his life for several years. During that 
time, a number of caring professionals have made gallant efforts 
to meet [Jeff's] needs, without noticeable improvement. 

This GAL cannot understand the need to terminate the rights 
of [respondent] when it is unlikely that another parent or fam- 
ily will be sought to come forward for this child. The one family 
who are familiar with [Jeff] and profess and show love for him 
do not consider adoption of this child as they recognize their 
limitations. . . . 

This GAL does not believe that terminating the rights of [respond- 
ent] at this time, ultimately leaving [Jeff] an orphan, would be in 
the best interest of [Jeff]. While it may be difficult to reintroduce 
his mother into his life, he has so few people to show concern for 
him personally, it should be considered with the assistance of a 
therapist. [Respondent] may provide a valuable asset to his future 
when he no longer has a whole team of professional people look- 
ing after his needs. 

At the dispositional stage, Shelton reiterated her concerns regarding 
the termination of respondent's parental rights. At the close of the 
disposition hearing, counsel for the guardian ad litem argued: 

Again, this is a pretty unique situation. I don't know that this has 
happened in the entire time I've been a guardian ad litem or attor- 
ney advocate, but we do not believe that it would be in the best 
interest to terminate the rights [to] this young man. I think we'd 
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be making him a legal orphan to no good advantage. He is 14 
years old3 and over 200 pounds, and as you can see by this assess- 
ment of him, he is quite violent. Judge, [Jeff's current physicians] 
think they're going to be able to put him in a Level 3 placement. 
That's just not going to happen. A Level 4 placement [in North 
Carolina] says they can't handle him. So I don't know what's 
going to happen and where this youngster's going to go, but I just 
don't see that adoption-the guardian does not see that adoption 
is something that's really in [Jeff's] best interest and in any way is 
going to assist him and will, indeed, cut him off from any family 
that he might have. . . . I think the bottom line is that the guardian 
just does not believe this would be in the best interest of [Jeff] to 
terminate his parental rights, based on-the parental rights of his 
mother. 

After reviewing the evidence presented at the adjudicatory 
and dispositional stages, we conclude that the trial court abused its 
discretion in determining that it was in Jeff's best interest to termi- 
nate respondent's parental rights. "One of the underlying principles 
guiding the trial court in the dispositional stage is the recognition of 
the necessity for any child to have a permanent plan of care at the 
earliest possible age, while at the same time recognizing the need 
to protect all children from the unnecessary severance of a relation- 
ship with biological parents or legal guardians." Blackburn, 142 
N.C. App. at 612, 543 S.E.2d at 910. "As our Supreme Court noted in 
In re Montgomery, the legislature has properly recognized that in cer- 
tain situations, even where the grounds for termination could be 
legally established, the best interests of the child indicate that the 
family unit should not be dissolved." Id. at 613, 543 S.E.2d at 910 
(citing I n  re Montgomery, 311 N.C. 101, 107, 316 S.E.2d 246, 251 
(1984)). Because we have determined that it cannot be in Jeff's best 
interest to terminate respondent's parental rights and thereby render 
Jeff a "legal orphan," we conclude that the instant case presents the 
situation contemplated by our legislature and recognized by the 
Court in Montgomery. 

As detailed above, Jeff is a troubled teenager with a woefully 
insufficient support system. He has been placed in foster care since 
the age of eighteen months and has been shuffled through nineteen 
treatment centers over the last fourteen years. Respondent, Jeff's 
biological mother, is the only family member connected to and inter- 

3. At the time of the termination hearing, Jeff was fourteen years old. However, 
as discussed supra, Jeff is currently sixteen years old: 
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ested in Jeff. His biological father was not present at the termination 
proceeding and could not be located through judicial summons. 
Although Jeff's foster family have shown support and care for him, 
they are unwilling to adopt him and undertake the important respon- 
sibilities associated with caring for an individual who possesses sig- 
nificant and life-long debilitating behaviors. Jeff has a history of being 
verbally and physically aggressive and threatening, and he has been 
diagnosed with bipolar disorder, attention deficit hyperactivity disor- 
der, pervasive developmental disorder, borderline intellectual func- 
tioning, non-insulin dependent diabetes mellitus, and hypertension. 
As the guardian ad litem argued at trial, it is highly unlikely that a 
child of Jeff's age and physical and mental condition would be a can- 
didate for adoption, much less selected by an adoptive family. 

We recognize that, as the trial court noted, a small "possibility" of 
Jeff's adoption nevertheless remains. However, we are unconvinced 
that the remote chance of adoption in this case justifies the momen- 
tous step of terminating respondent's parental rights. Thus, after "bal- 
ancing the minimal possibilities of adoptive placement against the 
stabilizing influence, and the sense of identity, that some continuing 
legal relationship with natural relatives may ultimately bring, we 
must conclude that termination would only cast [Jeff] further adrift." 
In re A.B.E., 564 A.2d 751, 757 (D.C. Cir. 1989). Therefore, we hold 
that the trial court abused its discretion by terminating respondent's 
parental rights to Jeff. Accordingly, we reverse the trial court's order 
and remand the case for further proceedings. 

Reversed and remanded. 

Judges BRYANT and ELMORE concur. 

STATE O F  NORTH CAROLINA 1. THOMAS MAYNARD BARNHILL 

No. COA03-85% 

(Filed 7 September 2004) 

Searches and Seizures- traffic stop-speed of vehicle-per- 
sonal observation of officer-probable cause 

The trial court erred by suppressing DWI evidence seized as 
a result of a speeding stop on the grounds that the officer had no 
speed detection device nor training in estimating speed and could 
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not articulate objective criteria on which to base his opinion of 
the vehicle's speed. The officer had an unobstructed view of the 
vehicle and ample opportunity to observe its progress, and his 
observation of its speed, the sound of its racing engine, and the 
car bouncing as it passed through an intersection furnished a suf- 
ficient blend of circumstances to establish a fair probability that 
defendant was speeding. 

Appeal by plaintiff from judgment entered 13 March 2003 by 
Judge Milton F. Fitch, Jr. in Pitt County Superior Court. Heard in the 
Court of Appeals 20 April 2004. 

Attorney General Roy Cooper, by Special Deputy Attorney 
General Isaac T Avery, 111 and Assistant Attorney General 
Patricia A. Duffy, for the State. 

Angela H. Brown for defendant-appellant. 

STEELMAN, Judge. 

The State appeals the trial court's order suppressing all the 
evidence obtained by an officer pursuant to his stop of defendant's 
vehicle. As a result of the stop, defendant was charged with speeding 
and driving while impaired. 

The evidence presented at the hearing on the motion to suppress 
tended to show that on 22 June 2001, Officer Matthew Malone of the 
East Carolina University Police Department was on duty. He had 
parked his patrol car in a parking lot belonging to the university, 
which was on Fourth Street. At approximately 1:50 a.m., Officer 
Malone noticed a white Chevrolet truck heading eastbound on Fourth 
Street towards him. In Officer's Malone's opinion the vehicle was 
exceeding a safe speed, as he estimated the vehicle to be traveling 40 
m.p.h. in a 25 m.p.h. zone. He testified he was basing this estimation 
on the fact he observed the truck for approximately five to ten sec- 
onds, and in that time the truck traveled approximately 750 feet, or a 
block and a half. However, on cross-examination, Officer Malone 
acknowledged he may have previously testified at defendant's civil 
revocation hearing, on 19 July 2001, that defendant's vehicle traveled 
750 feet in thirty-five to forty seconds. Officer Malone also based his 
opinion that defendant was speeding on the fact that when he first 
saw the truck he could hear the vehicle's engine racing and the sound 
was "pretty loud" as defendant accelerated. Officer Malone further 
testified that the intersection through which defendant proceeded 
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was slightly elevated in the middle and when defendant came through 
the intersection it appeared the truck was bouncing because it had 
gone through at a high rate of speed. After observing defendant's 
vehicle, Officer Malone activated his blue lights and initiated a traffic 
stop. Defendant immediately began to brake and pulled over to the 
curb. As a result of that stop, defendant was charged with driving 
while impaired in violation of N.C. Gen. Stat. 3 20-138.1 and driving a 
vehicle at "a speed greater than is reasonable and prudent under the 
conditions then existing" in violation of N.C. Gen. Stat. Q 20-141(a). 

On cross-examination, Officer Malone admitted he had never 
received any training in visually estimating the speed of moving 
vehicles, he was not certified to operate any type of speed detec- 
tion device, and he did not know in measurable terms the actual dis- 
tance the vehicle traveled, but estimated the distance. Addition- 
ally, the trial court found that Officer Malone did not testify that he 
witnessed defendant engage in any other criminal, traffic, or equip- 
ment violations. 

The trial court concluded Officer Malone had not articulated any 
objective criteria on which to base his opinion of the vehicle's speed. 
As a result, the trial judge ordered all evidence obtained by the police 
as a result of the vehicle stop, be suppressed as its procurement vio- 
lated defendant's constitutional right to be free from unreasonable 
search and seizure. The State appeals. 

The State has the right to appeal an order by the superior 
court granting a motion to suppress prior to trial. N.C. Gen. Stat. 
Q 15A-979(c) (2003). The sole issue before this Court is whether the 
trial court erred in granting defendant's motion to suppress. We con- 
clude the trial court erred, and we accordingly reverse. 

When evaluating a trial court's ruling on a motion to suppress, 
its findings of fact will be binding on appeal if supported by any 
competent evidence. State v. Burden, 356 N.C. 316, 332, 572 S.E.2d 
108, 120-21 (2002), cert. denied, 538 U.S. 1040, 155 L. Ed. 2d 1074 
(2003). " ' "Although the trial court's findings of fact are generally 
deemed conclusive where supported by competent evidence, 'a trial 
court's conclusions of law regarding whether the officer had reason- 
able suspicion [or probable cause] to detain a defendant is review- 
able de novo." ' " State v. Wilson, 155 N.C. App. 89, 93-94, 574 S.E.2d 
93, 97 (2002) (citations omitted) (alteration in original), cert. denied, 
540 US. 843, 157 L. Ed. 2d 78 (2003). Furthermore, the trial court's 
conclusions of law " 'must be legally correct, reflecting a correct 
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application of applicable legal principles to the facts found.' " 
Barden, 356 N.C. at 332, 572 S.E.2d at 121 (citations omitted). 

In the instant case, the trial court's conclusions of law reflect an 
incorrect application of legal principles to the facts found. In the trial 
court's conclusion of law it stated: 

3. Any and all evidence obtained by the police as a result of the 
vehicle stop should be suppressed because the seizure of Mr. 
Barnhill's vehicle was an unreasonable investigatory stop 
and not justified by a reasonable and articulable suspicion 
so as to yield a substantial possibility that criminal con- 
duct had occurred, was occurring, or was about to occur. 
State v. Battle, 109 N. C. App. 367(1993) 

(emphasis in original). The trial court applied the "reasonable and 
articulable suspicion" standard to determine whether the stop of 
defendant's vehicle was justified. "While there are instances in which 
a traffic stop is also an investigatory stop, warranting the use of the 
lower standard of reasonable suspicion, the two are not always syn- 
onymous." Wilson, 155 N.C. App. at 94, 574 S.E.2d at 97. Where an 
officer makes a traffic stop based on a readily observed traffic viola- 
tion, such as speeding or running a red light, such a stop will be valid 
if it was supported by probable cause. Id .  See also State v. Reynolds, 
161 N.C. App. 144, 147, 587 S.E.2d 456, 458 (2003). The standard 
the trial court applied, the reasonable suspicion standard, does not 
apply here, as the basis for the stop was speeding, a readily observed 
traffic violation. 

Thus, we apply the probable cause standard to the facts of this 
case to determine if Officer Malone had sufficient justification to stop 
defendant's vehicle. "Probable cause is 'a suspicion produced by such 
facts as indicate a fair probability that the person seized has engaged 
in or is engaged in criminal activity.' " Wilson, 155 N.C. App. at 94, 574 
S.E.2d at 97-98 (citations omitted). Officer Malone testified at the 
suppression hearing that he believed defendant to be speeding based 
on his personal observation of the speed of the vehicle, the racing of 
the engine, and the bouncing of the car through the intersection. 

The trial court concluded, in what was designated as finding of 
fact No. 13,l that "[iln the absence of any objective facts, or specific 

1. The trial court's finding of fact No. 7, included in the record, is misnumbered 
and should be numbered 13. We also note that the classification as either a finding 
of fact or  conclusion of law is not determinative. In re Helms, 127 N.C. App. 505, 510, 
491 S.E.2d 672, 675 (1997). Finding of fact No. 13 is more appropriately classified as 
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training in speed estimation the Officer's opinion that the vehicle 
was traveling 40 m.p.h. is subjective and therefore immaterial and 
did not give the Officer legal justification to stop the Defendant's 
vehicle." The court also made the following findings regarding 
Officer Malone: 

12(d). He could not provide any objective facts as to corroborate 
his opinion as to his opined distance or time. 

12(g). He could not articulate any objective criteria on which to 
base his opinion of the vehicle's speed; 

The order of the trial court would have the effect of preventing an 
officer from stopping a vehicle based solely upon the officer's obser- 
vations, in the absence of some additional "objective facts" or "objec- 
tive criteria" which supported the officer's opinion based upon his or 
her personal observations. This is contrary to the established case 
law and the North Carolina Rules of Evidence. 

The North Carolina Rules of Evidence allow the opinion of a 
layperson to be admissible evidence if the witness is not testifying as 
an expert and his opinions or inferences are "(a) rationally based on 
the perception of the witness and (b) helpful to a clear understanding 
of his testimony or the determination of a fact in issue." N.C. Gen. 
Stat. # 8'2-1, Rule 701 (2003). Furthermore, it is well established in 
this State, that any person of ordinary intelligence, who had a rea- 
sonable opportunity to observe a vehicle in motion and judge its 
speed may testify as to his estimation of the speed of that vehicle. 
Insurance Co. L'. Chantos, 298 N.C. 246, 250, 258 S.E.2d 334, 336 
(1979); State v. Clayton, 272 N.C. 377,382, 158 S.E.2d 557,560 (1968). 
" 'Absolute accuracy, however, is not required to make a witness 
competent to testify as to speed.' " Clayton, 272 N.C. at 382, 158 
S.E.2d at 561. 

Defendant suggests that it is irrelevant whether the officer's 
testimony was admissible or whether he was competent to testify at 
trial, as the issue is whether he had sufficient cause to stop defend- 
ant's truck. We disagree. Here, Officer Malone's competency to 
estimate the speed of the truck is being called into question be- 
cause of his lack of specialized training to visually estimate speed. We 
find it relevant that if an ordinary citizen can estimate the speed of a 
vehicle, so can Officer Malone. 

a conclusion of law and as  such, we review it dr t l o z ~ ~ .  Stnte u. Hyatt ,  355 K.C. 642, 653, 
566 S.E.I'd 61, 69 (2002), c w t .  dcnied. 537 U.S. 1133, 154 L. Ed. I'd 823, (2003). 
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Furthermore, it is not necessary that an officer have specialized 
training to be able to visually estimate the speed of a vehicle. 
Excessive speed of a vehicle may be established by a law enforce- 
ment officer's opinion as to the vehicle's speed after observing it. In 
State v. Wilson, this Court found that a trooper's personal observa- 
tion of the speed of defendant's vehicle, coupled with his observa- 
tion that the vehicle was following to closely, provided him with 
"a sufficient blend of circumstances to establish . . . probable cause" 
to believe a violation had occurred. 155 N.C. App. at 95, 574 S.E.2d 
at 98 (2002). 

The facts here are analogous. In the instant case, Officer Malone 
had an unobstructed view of the vehicle, as well as ample opportunity 
to observe defendant's progress up Fourth Street. Furthermore, 
Officer Malone's personal observation of the speed of defendant's 
truck, coupled with the sound of the engine racing and the bounc- 
ing of the car as it passed through the intersection, furnished him 
with a sufficient blend of circumstances to establish there was a fair 
probability that defendant was exceeding a speed greater than was 
reasonable and prudent under the conditions existing at that time in 
violation of N.C. Gen. Stat. 5 20-141(a). Thus, Officer Malone had 
probable cause to stop defendant's vehicle. 

As a result, the stop did not violate defendant's right to be free 
from unreasonable search and seizure. Since the stop was valid, any 
evidence which resulted from the stop need not be suppressed. See 
State v. Carter, 322 N.C. 709, 712, 370 S.E.2d 553, 555 (1988). 
Accordingly, we find the trial court erred in granting defendant's 
motion to suppress. 

It should also be noted that in the trial court's conclusion of law 
No. 4, it stated: "Further, the Charging Officer's stated suspicion for 
the stop of the Defendant's vehicle was not based on any objective 
criteria, but rather on the Officer's subjective opinion, as such, an 
officer's subjective opinion is immaterial. State v. McClendon, 350 
N.C. 630 (1999)[.In (emphasis in original). The trial court's reliance on 
State v. McClendon is misplaced. In McClendon, our Supreme Court 
adopted the holding in Whren v. United States, 517 U.S. 806, 135 
L. Ed. 2d (1996), and held that when judging police action related to 
probable cause, it should be judged in objective and not subjective 
terms. State v. McClendon, 350 N.C. 630, 635-36, 517 S.E.2d 128, 132 
(1999). McClendon does not stand for the proposition that an officer 
cannot entertain a subjective impression, such as to speed. Rather, it 
holds that an officer's subjective motivation for stopping a vehicle is 



234 I N  THE COURT OF APPEALS 

IN RE T.B.K. 

(166 N.C. App. 234 (2004)j 

irrelevant as to whether there are other objective criteria justifying 
the stop. Id.  at 636, 517 S.E.2d at 131-32 (concluding police had prob- 
able cause and were justified in stopping defendant's vehicle for a 
speeding violation, despite the subsequent investigation for illegal 
drugs). Thus, the trial court's reliance on McClendon, for the propo- 
sition that an officer's suspicion for a stop which was based on that 
officer's subjective opinion was immaterial, is incorrect. 

For the reasons discussed herein, we reverse the order of the trial 
court and this matter is remanded to the trial court for proceedings 
consistent with this opinion. 

REVERSED AND REMANDED. 

Judges WYNN and CALABRIA concur. 

IN RE: T.B.K. 

NO. COA03-1286 

(Filed 7 September 2004) 

Termination of Parental Rights-addicted parent-guardian ad 
litem for parent-required 

A termination of parental rights order was reversed and 
remanded for the appointment of a guardian ad litem for the par- 
ent and a rehearing where there were allegations and findings 
about respondent's drug use but a guardian ad litem was not 
appointed for her. The trial court must appoint a guardian ad 
litem when a motion to terminate alleges dependency due to inca- 
pability of the parent to provide proper care as spelled out in 
N.C.G.S. § 7B-1111(6) and that incapability is the result of one of 
the conditions enumerated in N.C.G.S. § 7B-1101(1). 

Appeal by respondent from order entered 27 February 2003 by 
Judge Donna H. Johnson in Cabarrus County District Court. Heard in 
the Court of Appeals 10 June 2004. 

Kathleen Arundell Widelski for petitioner-appellee. 

Katharine Chester for respondent-appellant. 
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THORNBURG, Judge. 

Respondent is the mother of the minor child, T.B.K. T.B.K. was 
born on 16 June 2000. In January 2001, the Cabarrus County 
Department of Social Services ("DSS") received a neglect report 
alleging that respondent was addicted to drugs, on the run with her 
boyfriend, involved in illegal activities and generally unable to care 
for T.B.K. On 7 April 2001, respondent and DSS entered a case plan to 
address the issues raised by the neglect report. Under the case plan 
respondent was supposed to attend NA and/or AA meetings, submit 
to random drug screens, attend parenting classes and address other 
concerns about her home life. While respondent did receive a sub- 
stance abuse evaluation, she failed to attend any substance abuse 
group meetings and admitted to continued drug use. On 13 March 
2001, respondent was charged with driving while impaired after she 
flipped her car over with T.B.K. in the car. Respondent was also 
charged with possession of cocaine on 19 April 2001. 

Respondent and DSS entered into a substantially similar case 
plan on 3 July 2001. On 14 August 2001, respondent submitted to a 
drug screen and tested positive for cannabinoid and cocaine. On 15 
August 2001, DSS filed a petition alleging that respondent and T.B.K.'s 
father neglected T.B.K. DSS received non-secure custody of T.B.K. on 
that date as well. On 10 September 2001, respondent stipulated to a 
finding of neglect. The trial court ordered respondent to submit to a 
psychological evaluation, to submit to a substance abuse assessment, 
to attend a parenting course, to maintain stable employment and 
housing and to abstain from the abuse of alcohol and controlled 
substances. The trial court also ordered that T.B.K. remain in the cus- 
tody of DSS. 

Initially, respondent made "substantial progress" in addressing 
the issues which led to T.B.K.'s placement with DSS and the perma- 
nent plan for T.B.K. was reunification with respondent. However, 
shortly after the birth of respondent's second child, J.C., the court 
began to have concerns about respondent's progress. At the perma- 
nency planning review hearing, on 14 March 2002, the trial court 
found that respondent was no longer making progress on her case 
plan goals. Respondent refused to submit to drug screenings on 29 
January 2002 and 1 March 2002. Respondent missed three scheduled 
visits with T.B.K. and failed to be at the hospital while T.B.K. was 
undergoing surgery. DSS was having difficulty contacting respondent 
due to her phone being lost or disconnected. Respondent had not 
been in contact with her substance abuse program for two weeks. 
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At the 9 May 2002 permanency planning review hearing, the 
trial court found that respondent had made no progress in her ef- 
forts to regain custody of T.B.K. Respondent failed to provide proof 
of her attendance at any M A  meetings, she failed to attend sub- 
stance abuse treatment, she failed to maintain contact with DSS as 
ordered, she missed numerous scheduled visits with T.B.K., she failed 
to submit to drug screens, she was unemployed after having been 
fired from her job and she admitted to the use of controlled sub- 
stances both before and after the birth of her second child. 
Respondent was arrested on 6 April 2002 and was still in custody at 
the time of the May review. 

DSS filed a motion to terminate respondent's parental rights on 
30 September 2002. A hearing on the motion was conducted on 16 
January 2003 and 14 February 2003. Respondent's parental rights 
were terminated in an order entered on 27 February 2003. 
Respondent appeals. 

Respondent argues on appeal: (1) that the trial court erred in 
terminating respondent's parental rights when she had not 
been appointed a guardian ad litem as required by N.C. Gen. Stat. 
§ 7B-1101; (2) that the trial court erred in failing to hold the termi- 
nation hearing within ninety days as required by statute; (3) that 
the trial court erred in failing to hold a bifurcated hearing; (4) that 
the trial court erred in terminating respondent's parental rights 
where there was no timely appointment of a guardian ad litem for 
T.B.K. and no evidence to show that any services were performed by 
the guardian ad litem; and (5) that there was not clear, cogent and 
convincing evidence of any of the grounds for termination found by 
the trial court. After a careful review of the record and briefs, we 
agree that the trial court erred in not appointing a guardian ad litem 
to respondent. We reverse and remand. 

In the motion in the cause to terminate respondent's paren- 
tal rights, DSS alleged that grounds to terminate existed under sev- 
eral provisions of N.C. Gen. Stat. § 7B-1111. One of the alleged 
grounds is that respondent is incapable of providing for the proper 
care and supervision of the juvenile such that the juvenile is a 
dependent juvenile within the meaning of N.C. Gen. Stat. 5 7B-101 and 
that there is a reasonable probability that such incapability will con- 
tinue for the foreseeable future. While the motion does not specifi- 
cally cite the statute, the language of the motion tracks N.C. Gen. 
Stat. $ 7B-1111(6), which spells out when a parent shall be found to 
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be "incapable of providing for the proper care and supervision of the 
juvenile." N.C. Gen. Stat. li 7B-1111(6) (2003). 

The mandates of N.C. Gen. Stat. # 7B-1101 must be followed when 
N.C. Gen. Stat. 5 7B-1111(6) is invoked. N.C. Gen. Stat. # 7B 1101 pro- 
vides, in pertinent part: 

In addition to the right to appointed counsel set forth above, a 
guardian ad litem shall be appointed in accordance with the pro- 
visions of G.S. 1A-1, Rule 17, to represent a parent in the follow- 
ing cases: 

(1) Where it is alleged that a parent's rights should be termi- 
nated pursuant to G.S. 7B-1111(6), and the incapability to 
provide proper care and supervision pursuant to that provi- 
sion is the result of substance abuse, mental retardation, 
mental illness, organic brain syndrome, or another similar 
cause or condition. 

N.C. Gen. Stat. # 7B-1101 (2003) (emphasis added). Thus, where a 
motion alleges dependency due to incapability as spelled out in N.C. 
Gen. Stat. 5 7B-1111(6), and the incapability is the result of one of the 
conditions enumerated in N.C. Gen. Stat. 5 7B-1101(1), the trial court 
must appoint a guardian ad litem. Respondent argues that her inca- 
pability was alleged in the motion to be the result of substance abuse, 
one of the conditions enumerated in N.C. Gen. Stat. $ 7B-1101(1). We 
agree based on the analysis infra, and thus the trial court erred in not 
appointing her a guardian ad litem. 

DSS included the following factual allegations in the motion to 
support the alleged grounds for termination: 

The (CCDSS) investigation revealed that the mother was on the 
run with her boyfriend but recently left him. The mother admitted 
to using cocaine, marijuana and prescription drugs (Zanax, 
Oxycodone, Valium and Loratab). The mother admitted that her 
drug addiction was keeping her from caring for her child prop- 
erly. She admitted to not interacting with her child for days at a 
time because she was so sick she can not get off the couch. The 
CCDSS substantiated neglect and the case was transferred to 
Case ManagementICase Planning on March 8, 2001 to assist the 
mother in seeking treatment for her substance abuse problems. 

On March 13, 2001 the mother was driving under the influence 
with the child in the car and flipped the car over. The officer 



238 I N  THE COURT OF APPEALS 

IN RE T.B.K. 

[I66 X.C. App. 231 (2004)l 

involved indicated that the child could have easily been killed. 
The mother admitted to the assigned social worker that she had 
drank [sic] four beers before driving with the child. 

On April 6, 2001 the mother contacted CCDSS and stated she 
wanted to kill herself. She was taken to Northeast Medical Center 
and admitted to Stanly Memorial Behavioral Healthcare. The 
mother checked herself out on April 8, 2001. 

The mother tested positive for marijuana at the child's birth. On 
April 7, 2001, the mother tested positive for cocaine and benzodi- 
azepines while at Stanly Memorial. The mother tested positive for 
cocaine and marijuana on February 27, 2001 and May 11, 2001; 
and on July 2, 2001 the mother tested positive for marijuana. 

On April 19, 2001 the mother was charged with possession of 
cocaine. 

The mother secured an assessment from Piedmont Behavioral 
Healthcare in June but has failed to follow through with recom- 
mendations which included meeting with a counselor, attending a 
substance abuse group and attending NA/AA meetings. 

At a review hearing on March 14, 2002, the court found that the 
mother had made some progress but there were areas of concern 
that needed to be addressed. 

On May 9, 2002, the court found that [respondent] had failed 
to make reasonable progress in complying with the court- 
ordered Family Services Case Plan. [Respondent] had contin- 
ued to use controlled substances and had failed to attend 
substance abuse treatment. The court changed the plan for the 
child to adoption. 

On June 13, 2002 a permanency planning hearing was held. The 
court found that it was not possible for the child to return to his 
home within six months; that reasonable efforts to return the 
child to his own home were clearly futile or would be inconsist- 
ent with the child's health, safety and need for a safe permanent 
home within a reasonable period of time. 

During the pendancy [sic] of this action, the mother was incar- 
cerated and remains in the North Carolina Department of 
Corrections [sic] at this time of the filing of this motion. 



IN THE COURT OF APPEALS 239 

IN RE T.B.K. 

[166 N.C. App. 234 (2004)l 

[Respondent] has contributed nothing towards the child's cost of 
care since August 15, 2001. The cost of the child's care since 
kugust 15,2001 has been $1644.75. 

The remaining factual allegations were in reference to the respond- 
ent-father. Six of the ten allegations make explicit reference to 
respondent's substance abuse issues. These allegations tend to show 
that DSS intended to rely upon respondent's substance abuse issues 
as the basis of her incapability to care for T.B.K. 

This Court has held that the statutory language of N.C. Gen. Stat. 
5 7B-1101 expressly mandates that a guardian ad litem be appointed 
in cases where the motion alleges dependency due to one of the con- 
ditions listed in the statute. In  re Richard v. Michna, 110 N.C. App. 
817, 431 S.E.2d 485 (1993) (interpreting N.C. Gen. Stat. 5 7A-289.23, 
now codified as N.C. Gen. Stat. 3 7B-1101). Further, this Court has 
held that where the motion alleges dependency and the majority of 
the dependency allegations tend to show that a parent or guardian is 
incapable, as the result of some debilitating condition listed in the 
statute, of providing for the proper care and supervision of his or her 
child, that N.C. Gen. Stat. 5 7B-1101 mandates that a guardian ad litem 
be appointed. In  re Estes, 157 N.C. App. 513, 579 S.E.2d 496, disc. 
review denied, 357 N.C. 459, 585 S.E.2d 390 (2003). In both of these 
cases, the failure to meet this requirement for the appointment of a 
guardian ad litem resulted in remand of the case to the trial court for 
the appointment, as well as for a rehearing. 

This Court has also reversed and remanded a case for the 
appointment of a guardian ad litem where the trial court did not find 
dependency but the motion sufficiently alleged dependency and evi- 
dence was presented regarding the respondent's relevant debilitating 
condition. In  re J. D., 164 N.C. App. 176, - S.E.2d - (4 May 2004) 
(03COA71-2), disc. review denied, 358 N.C. 732, - S.E.2d - (12 
August 2004) (240P04). In Richard, this Court further held that 
though there was no evidence to suggest prejudice to the respondent 
due to the failure to appoint a guardian ad litem, that "the mandate of 
the statute must be observed, and a guardian ad litem must be 
appointed." Richard, 110 N.C. App. at 822, 431 S.E.2d at 488. 

In the instant case, we find nothing in the record to indicate that 
respondent was appointed a guardian ad litem and petitioner admits 
this omission by the court in its brief. The motion clearly alleges 
dependency and most of the relevant factual allegations refer to 
respondent's substance abuse issues. Further, the trial court heard 
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evidence and made findings in the termination order concerning 
respondent's substance abuse issues. As such, it was error for 
the trial court to not appoint a guardian ad litem to respondent in 
this case. 

We need not discuss respondent's other assignments of error due 
to our conclusion that the case must be remanded for the appoint- 
ment of a guardian ad litem to respondent and rehearing. After care- 
ful consideration, we reverse and remand to the trial court for further 
proceedings consistent with this opinion. 

Reversed and remanded. 

Judges HUDSON and GEER concur. 

Ih THE MATTER OF APPEAL OF JOHNNIE M BATTLE ESTATE FROM THL ORANGE 
COLVTk B O ~ R D  OF EQI 4LIZATIOU A?D REIIER CON( ERVIhG RE41. PROPERTI TLUTIOh  FOR 

T k . i k ~ 4 ~ 2 0 0 2  

No. rOA03-922 

(Filed 7 September 2004) 

1. Appeal and Error- preservation of issues-improper 
notice of appeal-writ of certiorari 

Although taxpayer lost his right to appeal based on his 
first notice of appeal failing to comply with the requirements 
under N.C.G.S. D 105-345(a) to state the grounds upon which 
the taxpayer asserted the Property Tax Commission erred and 
the second notice of appeal being filed outside the thirty-day 
time period and also without authority to show that the second 
notice of appeal could amend or relate back to the first notice of 
appeal, the Court of Appeals exercised its discretion under N.C. 
R. App. P. 21 to consider taxpayer's appeal as a petition for writ 
of certiorari. 

2. Taxation- ad valorem-revaluation of property-race of 
taxpayer 

The Property Tax Commission did not err by following 
the applicable statutory provisions to determine the values of 
the pertinent properties for ad valorem taxation even though 
taxpayer contends the North Carolina Constitution requires the 
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legislature to forge a relationship between the amount of taxes 
imposed and the race of the taxpayer upon whom they are 
imposed, because: (1) taxpayer does not contest that the as- 
sessment reflects the true values in money of the subject proper- 
ties; (2) by taxpayer's own admission, the taxes levied on the sub- 
ject properties were uniformly determined by their fair market 
values or true values in money and were not related in any way to 
the race or any other classification of the person responsible for 
paying the taxes; (3) taxpayer failed to sufficiently demonstrate 
that N.C.G.S. $ 105-317 was intentionally or purposefully ad- 
ministered in such a way as to discriminate against the taxpayer 
or others similarly situated; and (4) a holding that the current 
statutory scheme is unconstitutional based on taxpayer's reason- 
ing would require the legislature to give the taxpayer and persons 
similarly situated a lower tax liability on the subject properties 
than what would be proportional to their true values based upon 
racial considerations. 

Appeal by taxpayer from the final decision entered 27 March 2003 
by the North Carolina Property Tax Commission. Heard in the Court 
of Appeals 20 April 2004. 

McSurely & Osment, by Alan McSurely, for taxpayer. 

Coleman, Gledhill, Hargrave & Peek, PC., by Geoffrey E. 
Gledhill, Leigh Peek, and S. Sean Borhanian, for Orange 
County. 

CALABRIA, Judge. 

In 2001, Orange County conducted a revaluation of all property 
located within the county. As a result of this revaluation, two parcels 
of land (the "subject properties") owned by the Estate of Johnnie M. 
Battle (the "taxpayer") and located in the downtown area of Chapel 
Hill were assigned a total value of $279,406.00.l The taxpayer dis- 
agreed and appealed the valuation to the Property Tax Commission 
(the "Commission") sitting as the State Board of Equalization and 
Review. Prior to a hearing before the Commission, the parties stipu- 
lated that the subject properties "ha[d] been appraised in accord with 
application of the Orange County Schedule of Values." The parties 
further stipulated that "Orange County appraised [the subject proper- 

1. This total value reflects a downward adjustment made by the Orang? County 
Board of Equalization and Review from the initial total value. 
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ties] without reference to the race of the property owners, as the 
County's schedule of values and their application [are] colorblind." 

The Commission heard arguments from the taxpayer and 
the County. The taxpayer contended that the County's colorblind 
policy perpetuated a racist structure in North Carolina that origi- 
nated prior to the Civil War. The Commission found, in pertinent 
part, as follows: 

5. The County properly applied its schedule of values, rules and 
standards to Taxpayer's properties consistent with the County's 
appraisal of similar properties. 

6. The value assigned by the County Board to Taxpayer's proper- 
ties did not substantially exceed the true values in money of the 
subject properties as of January 1, 2001. 

7. The true values in money of the subject properties, as of 
January 1, 2001, were [the values assigned by the County Board 
to the subject properties]. 

Based on these findings of fact, the Commission concluded as a mat- 
ter of law that the taxpayer failed to show by competent, material and 
substantial evidence that (1) "the subject properties were not prop- 
erly appraised" according to the applicable statutory provisions, (2) 
"the County employed an arbitrary or illegal method of appraisal" as 
to the subject properties, or (3) the assigned values substantially 
exceeded the true values in money of the subject properties. The 
Commission further concluded that the true values in money of the 
subject properties were equal to the assigned values by the County 
Board. The Commission then confirmed the decision of the County 
Board regarding the values assigned to the subject properties. The 
taxpayer appeals. 

[I] The County asserts, as an initial matter, that the taxpayer's 
appeal is barred as a result of the taxpayer's failure to timely no- 
tice his appeal. North Carolina General Statutes § 105-345(a) (2003) 
provides: 

No party to a proceeding before the Property Tax Commission 
may appeal from any final order or decision of the Commission 
unless within 30 days after the entry of such final order or deci- 
sion the party aggrieved by such decision or order shall file with 
the Commission notice of appeal and exceptions which shall set 
forth specifically the ground or grounds on which the aggrieved 
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party considers said decision or order to be unlawful, unjust, 
unreasonable or unwarranted, and including errors alleged to 
have been committed by the Commission. 

Moreover, N.C. Gen. Stat. Q 105-345.2(c) (2003) provides, in pertinent 
part, that an "[alppellant shall not be permitted to rely upon any 
grounds for relief on appeal which were not set forth specifically in 
his notice of appeal filed with the Commission." 

A party's right to appeal an administrative agency's decision is 
limited to those situations where (I) a statute grants the right of 
appeal and (2) the party's appeal "conform[s] to the statutes granting 
the right of appeal and regulating the procedures." I n  re Appeal of 
General Tire, 102 N.C. App. 38, 40, 401 S.E.2d 391, 393-94 (1991). In 
the instant case, the Commission entered its final decision on 27 
March 2003. A certified copy of the order was delivered to the tax- 
payer as required by N.C. Gen. Stat. $ 105-290(b)(3) (2003), which, the 
taxpayer asserts, was received on 21 April 2003. The following day, 
the taxpayer filed a notice of appeal; however, that notice failed to set 
forth any grounds for appeal. Thereafter, the thirty-day period in 
which to file an effective notice of appeal expired on 28 April 2003. 
On 30 April 2003, the taxpayer filed a second notice of appeal 
attempting to "amend the Notice of Appeal filed . . . on 22 April 2003 
to comply with the statute's requirement that the appellant" set forth 
the grounds for appeal. 

The preceding facts make clear that taxpayer's first notice of 
appeal failed to comply with N.C. Gen. Stat. Q 105-345(a) because it 
lacked any grounds on which the taxpayer asserted the Commission 
erred. The second notice of appeal likewise failed to comply with 
N.C. Gen. Stat. $ 105-345(a) because it was filed outside of the thirty- 
day time period provided. Moreover, the taxpayer has cited no 
authority for the proposition that the second notice of appeal can 
"amend" or relate back to the first notice of appeal, and the relevant 
statutory provisions do not support it. Thus, while the taxpayer had a 
right to appeal, that right to appeal was lost by the taxpayer's failure 
to take timely action. Nevertheless, Rule 21 of the North Carolina 
Rules of Appellate Procedure provides, in pertinent part, that a "writ 
of certiorari may be issued . . . to permit review of the judgments and 
orders of trial tribunals when the right to prosecute an appeal has 
been lost by failure to take timely action . . . ." N.C. R. App. P. 21 
(2004). We choose to consider the taxpayer's appeal as a petition for 
writ of certiorari pursuant to N.C. R. App. P. 21 (2004) in order to 
address the merits of the arguments. 
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[2] North Carolina General Statutes D 105-345.2(b) provides as 
follows: 

(b) So far as necessary to the decision and where presented, the 
court shall decide all relevant questions of law, interpret consti- 
tutional and statutory provisions, and determine the meaning and 
applicability of the terms of any Commission action. The court 
may affirm or reverse the decision of the Commission, declare 
the same null and void, or remand the case for further proceed- 
ings; or it may reverse or modify the decision if the substantial 
rights of the appellants have been prejudiced because the 
Commission's findings, inferences, conclusions or decisions are: 
(1) In violation of constitutional provisions; or (2) In excess of 
statutory authority or jurisdiction of the Commission; or (3) Made 
upon unlawful proceedings; or (4) Affected by other errors of 
law; or (5) Unsupported by competent, material and substantial 
evidence in view of the entire record as submitted; or (6) 
Arbitrary or capricious. 

Tax assessments are presumed correct, and the burden falls on the 
taxpayer to show the assessment was erroneous. In re Appeal of 
Bermuda Run Prop. Owners, 145 N.C. App. 672, 674-75, 551 S.E.2d 
541, 543 (2001). To overcome this presumption of correctness of ad 
valorem tax assessments, a taxpayer may produce "competent, ma- 
terial and substantial" evidence showing (1) the county tax supervi- 
sor used an arbitrary method of valuation or an illegal method of 
valuation and (2) " 'the assessment substantially exceeded the true 
value in money of the property[.]' " Id. (quoting In re Appeal of Camel 
City Laundry, 123 N.C. App. 210, 214, 472 S.E.2d 402, 404 (1996)). 

The taxpayer does not assert the County's schedule of values is 
erroneous, nor does the taxpayer assert the values resulting from the 
appraisal of the subject properties were inconsistent with the 
County's appraisal of similar properties. The taxpayer does not con- 
tend that the assigned values improperly reflect the subject proper- 
ties' true values. Indeed, it was admitted before the Comn~ission that 
there were offers to purchase the subject properties in excess of the 
values assigned by the County for tax purposes. Since the taxpayer 
does not contest that the assessment reflects the true values in 
money of the subject properties, we hold the Commission followed 
the applicable statutory provisions in correctly determining their val- 
ues for ad valorem taxation. 

Nonetheless, the taxpayer asserts on appeal that "century-long 
de jure discrimination in educational, employment, housing and 
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other necessities of life" caused the County's colorblind per se 
comparative method of assessing taxes to be racially discriminatory. 
The taxpayer seeks "some relief from this onerous, so-called 'color- 
blind' method of valuing their property as if all other things were 
'equal"' under Article I, Section 19 of the North Carolina 
Constitution, which provides "nor shall any person be subject to dis- 
crimination by the State because of race, color, religion, or national 
origin." However, we note that by taxpayer's own admission, the 
taxes levied on the subject properties were uniformly determined by 
their fair market values or true values in money and were not related 
in any way to the race or any other classification of the person 
responsible for paying the taxes. 

"The unlawful administration by state officers of a state statute 
fair on its face, resulting in its unequal application to those who 
are entitled to be treated alike, is not a denial of equal protection 
unless there is shown to be present in it an element of intentional 
or purposeful discrimination." 

Kresge Co. v. Davis, 277 N.C. 654, 662, 178 S.E.2d 382, 386 (1971) 
(quoting Snowden v. Hughes, 321 U.S. 1, 8,88 L. Ed. 497, 503 (1944)). 
In the instant case, the taxpayer has failed to sufficiently demonstrate 
that N.C. Gen. Stat. 5 105-317 was intentionally or purposefully 
administered in such a way as to discriminate against the taxpayer or 
others similarly situated. 

Moreover, we note a holding that the current statutory scheme is 
unconstitutional based on the taxpayer's reasoning would require the 
legislature to give the taxpayer (and persons similarly situated) a 
lower tax liability on the subject properties than what would be pro- 
portional to their true values based upon racial considerations. While 
classifications regarding taxation made by the legislature can be 
reviewed by the courts of North Carolina and measured against con- 
stitutional strictures, see, e.g., I n  re Appeal of Chapel Hill Day Care 
Ctr., Inc., 144 N.C. App. 649, 658-60, 551 S.E.2d 172, 178-79 (2001), 
this Court is unaware of any case where the judiciary has been asked 
to force the legislature to make classifications such as that sought by 
the taxpayer. When asked to undertake such action, we find instruc- 
tive our Supreme Court's statement that "[ulnder Article V of the 
Constitution of North Carolina, the power to levy taxes vests exclu- 
sively in the legislative branch of the government; and it is within the 
exclusive power of the General Assembly to provide the method and 
prescribe the procedure for discovery, listing and assessing property 
for taxation." DeLoatch v. Beamon, 252 N.C. 754, 757, 114 S.E.2d 711, 
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713 (1960). The policy considerations involved in measuring the pro- 
priety of taxation against past discrimination (and making classifica- 
tions based upon such considerations) are best left to our legislature; 
thus, the taxpayer has sought relief in the wrong forum. We addition- 
ally note any classification of the kind sought by the taxpayer would 
have to pass constitutional muster. See Gmtter v. Bollinger, 539 U.S. 
306, 326, 156 L. Ed. 2d 304, 331 (2003) (citation omitted) (reiterating 
that, under the Equal Protection Clause of the federal Constitution, 
"all racial classifications imposed by government 'must be analyzed 
by a reviewing court under strict scrutiny' "). We conclude the tax- 
payer's argument, that the North Carolina Constitution requires the 
legislature to forge a relationship between the amount of the taxes 
imposed and the race of the taxpayer upon whom they are imposed, 
to be without merit. This case is not suited to resolution by resort to 
a taxpayer's rights to equal protection, and constitutional provisions 
guaranteeing such rights are inapposite. The final decision of the 
Commission is affirmed. 

Affirmed. 

Judges TIMMONS-GOODSON and STEELMAN concur. 

RICHARD WARREN KING AND LAURA R. KING, PLAINTIFF-APPE~,LEES V. MILLARD T. 
OWEN, 111, AXD OWEN SURVEYING INCORPORATED, .UD CHICAGO TITLE 
INSURANCE COMPANY, DEFEKD.~STS-APPELL~NTS V. WILLIAM R. DAVIS, 
INDIVIDUALLY, AND WILLIAM R. DAVIS AS A GENERAL PARTXER OF COOPER, DAVIS 
& COOPER, ATTORNEYS AT LAW, A NORTH CAROLINA GENERAL PARTNER- 
SHIP, THIRD P.~RTY DEFENDANTS 

(Filed 7 September 2004) 

Arbitration and Meditation- validity of arbitration agreement- 
failure to show mutual agreement-equitable estoppel 

The trial court did not err by finding that no valid arbitration 
agreement existed between defendant title insurance company 
and plaintiffs, because: (I) defendant failed to meet its burden to 
prove the parties mutually agreed to arbitrate their dispute; (2) 
the record is devoid of any indication that equitable estoppel was 
raised by defendant before the trial court; (3) defendant failed to 



IN THE COURT OF APPEALS 247 

KING v. OWEN 

(166 N.C. App. 246 (2004)l 

raise the issue at trial concerning whether plaintiffs' failure to 
object to the arbitration provision within a reasonable period of 
time constituted an acceptance of that provision of the policy; 
and (4) the first time an arbitration clause appeared was in the 
final title policy which was issued over three months after clos- 
ing of the pertinent property. 

Appeal by defendants-appellants from order entered 28 August 
2003 by Judge Ola Lewis in Cumberland County Superior Court. 
Heard in the Court of Appeals 26 May 2004. 

Mitchell, Brewer, Richardson, Adams, Burge & Boughman, by 
William 0. Richardson, Ronnie M. Mitchell, Coy E. Brewer, 
Charles M. Brittain, 111, for plaintiffs-appellees. 

Maupin Taylor, PA. ,  by Mark S. Thomas, Ronald R. Rogers, and 
Joshua B. Royster, attorneys for defendants-appellants. 

STEELMAN, Judge. 

Richard and Laura King (plaintiffs) acquired a tract of land in 
Fayetteville, North Carolina on 1 October 1999. They intended to 
operate a gas station and convenience store on the property. Prior to 
closing, plaintiffs hired Millard Owen, I11 and Owen Surveying 
Incorporated (Owen) to survey the property, and hired William Davis 
of Cooper, Davis & Cooper, Attorneys at Law, a North Carolina 
General Partnership (third party defendants), as their attorney for the 
closing. Third party defendants did not order a commitment for title 
insurance prior to closing. A policy of title insurance on the property 
was issued to plaintiffs on 11 January 2000 by Chicago Title Insurance 
Company (Chicago Title). 

Following the acquisition of the property, plaintiffs discovered 
that it was encumbered by an easement to the North Carolina 
Department of Transportation. Plaintiffs contend that the easement 
renders the property unfit for their intended use. On 26 July 2001 
plaintiffs filed a complaint against Owen claiming they were negligent 
in conducting the survey of the property. Owen filed a third party 
complaint against third party defendants. On 28 February 2003 plain- 
tiffs amended their complaint and added Chicago Title as a party 
defendant. On 2 May 2003 Chicago Title filed its answer, which 
included a demand for arbitration of plaintiff's claims against it, a 
motion to stay claims pending arbitration, and a motion to dismiss. 
The motion to stay claims pending arbitration and to compel arbitra- 
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tion was heard on 2 June 2003. The trial court denied Chicago Title's 
motion by order dated 25 August 2003. Chicago Title appeals. 

In Chicago Title's first assignment of error, it argues that the trial 
court erred in finding no valid arbitration agreement existed between 
Chicago Title and plaintiffs. We disagree. 

An interlocutory order that denies arbitration affects a substan- 
tial right, and thus this Court has jurisdiction over an appeal from 
such an order. Keel v. Private Bus., I?zc., 2004 N.C. App. LEXIS 571 
(N.C. Ct. App. 2004); R a s p ~ t  11. Buck, 147 N.C. App. 133, 135, 554 
S.E.2d 676, 677 (2001). 

"[Wle note that public policy favors settling disputes by means of 
arbitration. However, before a dispute can be settled in this manner, 
there must first exist a valid agreement to arbitrate. The law of con- 
tracts governs the issue of whether there exists an agreement to arbi- 
trate." Routh v. Snap-On Tools Corp., 108 N.C. App. 268, 271, 423 
S.E.2d 791, 794 (1992) (citations omitted). The party seeking arbitra- 
tion bears the burden of proving the parties mutually agreed to the 
arbitration provision. Milon v. Duke Univ., 145 N.C. App. 609, 617, 
551 S.E.2d 561,566 (2001) rev'd on other grounds by 355 N.C. 263; 559 
S.E.2d 789 (2002), cert. denied, 536 U.S. 979, 153 L. Ed. 2d 878 (2002). 

The trial court's order in this matter made detailed findings of 
fact and conclusions of law. On appeal, findings of fact made by the 
trial court are binding upon the appellate court in the absence of an 
assignment of error challenging those findings. Rural Plumbing & 
Heating, Inc. v. Hope Dale Realty, Inc., 263 N.C. 641, 651, 140 S.E.2d 
330, 337 (1965); Dollar v. Town of Cury, 153 N.C. App. 309, 310, 569 
S.E.2d 731, 733 (2002). In this case, Chicago Title does not challenge 
any of the trial court's findings. Our review is therefore limited to 
whether those findings support the trial court's conclusions of law. 
Rural Plumbing, 263 N.C. at 651, 140 S.E.2d at 337. 

In the instant case the trial court found the following facts: 1) 
plaintiffs purchased the property on 1 October 1999; 2) page 2 of the 
settlement statement showed that plaintiff's paid $470.00 at closing to 
purchase title insurance; 3) at no time did plaintiffs discuss or nego- 
tiate with Chicago Title any arbitration provision; 4) plaintiffs did not 
execute an agreement containing an arbitration provision; 5) plain- 
tiffs were not provided with any title insurance contract, agreement 
or policy containing an arbitration provision at closing; 6) on 4 
January 2000 plaintiffs' attorney submitted to Chicago Title his final 
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title opinion on plaintiffs' property; 7) Chicago Title mailed to plain- 
tiffs on or about I1 January 2000 a copy of a title insurance policy 
with a stated effective date of 1 October 1999; 8) the policy of title 
insurance did not bear plaintiffs' signatures, nor did it request plain- 
tiffs to sign and return any documents; 9) no document containing an 
agreement to arbitrate was signed by plaintiffs, discussed with them, 
or provided to them at the time of closing. 

Based on these findings of fact (which are not disputed by 
Chicago Title and are thus binding on appeal) the trial court con- 
cluded no valid arbitration agreement existed because Chicago Title 
failed to meet its burden to prove the parties mutually agreed to arbi- 
trate their dispute. The trial court denied Chicago Title's motion to 
stay pending arbitration. We hold that the trial court's findings of fact 
support its conclusion that Chicago Title failed to demonstrate that 
there existed an agreement to arbitrate between the parties. 

This case is governed by the now repealed Uniform Arbitration 
Act, N.C. Gen. Stat. Chapter 1, Article 45A.1 In the instant case, 
plaintiff paid a one time premium of $470.00 at closing for title insur- 
ance. Plaintiffs did not receive the insurance policy in question until 
nearly three and one half months later. Chicago Title offered no evi- 
dence that plaintiffs were aware of the arbitration clause in the pol- 
icy at the time they closed on the property, much less that the clause 
was the result of independent negotiation. As this Court stated in 
Routh, "an arbitration clause, such as the one at issue in the present 
case, is ordinarily negotiated at the outset of a contractual relation- 
ship in an 'arms-length negotiation.' " Routh, 108 N.C. App. at 274, 423 
S.E.2d at 796. It was Chicago Title's burden to prove the existence of 
a valid arbitration agreement, and it was the province of the trial 
court to determine if Chicago Title met its burden. Id. at 271-72, 423 
S.E.2d at 794. 

As part of its argument under its first assignment of error, 
Chicago Title argues that plaintiffs are equitably estopped from deny- 
ing their agreement to the arbitration provision. North Carolina Rules 
of Civil Procedure, Rule 8(c) requires that certain affirmative 
defenses, including estoppel and waiver, must be set forth affirma- 
tively in a party's pleading. In its answer, Chicago Title pled eight sep- 
-- - -- 

1. "Repealed by Session Laws 2003-346, s. 1, effective January 1, 2004, and appli- 
cable t o  agreements to arbitrate made on or after that date." N.C. Gen. Stat. Chapter 1, 
Article 45A (2004). The contested arbitration agreement in the instant case was con- 
tained in a title insurance policy issued in 2000. 
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arate defenses to plaintiffs' complaint, including laches and failure to 
mitigate damages. Neither estoppel nor waiver were pled as defenses 
by Chicago Title in this matter. 

The record before this Court is devoid of any indication that equi- 
table estoppel was raised by Chicago Title before the trial court. 
Chicago Title cannot swap horses between courts in order to obtain 
a better mount on appeal. Russell v. Buchanan, 129 N.C. App. 519, 
521, 500 S.E.2d 728, 730 (1998), rev' denied, 348 N.C. 501, 510 S.E.2d 
655 (1998); see also Anderson v. Assimos, 356 N.C. 415, 572 S.E.2d 
101 (2002). 

Chicago Title further contends that plaintiffs failure to object to 
the arbitration provision within a reasonable period of time con- 
stitutes an acceptance of that provision of the policy. This is an as- 
sertion that plaintiff's waived any objection to the arbitration 
provision by their conduct. The record in this case is devoid of any 
indication that this theory was asserted before the trial court, and 
cannot now be raised upon appeal. Russell, 129 N.C. App. at 521, 500 
S.E.2d at 730. 

We further note that Chicago Title cites the reasoning of 
the Alabama Supreme Court in the case of McDougle v. Silvernell, 
738 So. 2d 806 (Ala. S.C. 1999) as persuasive on the issue of whether 
there was an agreement to arbitrate in this case. In McDougle, plain- 
tiffs acquired real estate and subsequently learned of defects in the 
title. Suit was instituted against the attorneys who handled the clos- 
ing and certified the title. The attorneys were agents for the title 
insurance company. At closing a commitment for title insurance 
was issued to plaintiffs which stated that the commitment was 
subject to the conditions and stipulations contained in the title 
insurance company's form policy. Subsequent to closing, a policy 
of title insurance was issued containing a provision requiring arbitra- 
tion of "any controversy or claim" arising out of the policy. The 
Supreme Court of Alabama held that the arbitration clause was 
incorporated by reference into the commitment for title insurance 
and was thus enforceable. 

The present case is distinguishable from McDougle. There was no 
commitment for title insurance issued in this case prior to or at clos- 
ing. The first time an arbitration clause appeared was in the final title 
policy which was issued over three months after closing. This assign- 
ment of error is without merit. 
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Having found that the trial court correctly held that there was not 
a valid and enforceable arbitration agreement, we need not address 
Chicago Title's remaining assignments of error. 

AFFIRMED. 

Judges TYSON and BRYANT concur. 

TOMMY R. COE, EMPLOYEE, PLAINTIFF V. HAWORTH WOOD SEATING, EMPLOYER; AND 

THE TRAVELERS INSURANCE COMPANY, CARRIER; DEFENDANTS 

(Filed 7 September 2004) 

1. Workers' Compensation- trial return to work-receipt of 
benefits 

The Court of Appeals did not address a workers' compensa- 
tion issue concerning a trial return to work because it was not 
necessary for the resolution of the matter before the Court. 
However, the Court agreed with plaintiff that the rule govern- 
ing such work was not applicable because plaintiff was not 
receiving benefits. 

2. Workers' Compensation- link between work and injury- 
expert testimony 

A doctor's testimony in a workers' compensation case was 
sufficient to establish the casual link between plaintiff's work and 
an injury from the overuse of his left arm. 

3. Workers' Compensation- termination-refusal of work- 
work restrictions 

The evidence in a workers' compensation case was sufficient 
to support the Commission's findings and conclusions that plain- 
tiff's termination was not related to a compensable injury. 
Plaintiff was justified in refusing a job that was not within his 
work restrictions and the evidence supports the finding that 
defendant terminated plaintiff for his refusal. 

Appeal by defendants from Opinion and Award entered 16 June 
2003 by the North Carolina Industrial Commission. Heard in the Court 
of Appeals 17 June 2004. 
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Crumley & Associates, PC., by Pamela W Foster and Amy S. 
Berry, for plaintiff-appellee. 

Angelina M. Maletto, for defendant-appellants. 

HUDSON, Judge. 

Defendants appeal an Opinion and Award entered 30 April 2003 
by the North Carolina Industrial Commission, awarding compensa- 
tion to plaintiff, Tommy R. Coe, for a work related injury. We affirm. 

BACKGROUND 

We begin with a summary of pertinent facts, as found by the Full 
Commission. Plaintiff injured his right arm at work on 11 July 2000 
while changing a gear on a molder machine that suddenly jerked. 
Plaintiff immediately reported the injury, received medical attention 
that day, and returned to work with restrictions including limited 
right arm use and no overhead lifting. Despite therapy, the pain, 
weakness, and intermittent paresthesia continued. On 23 August 
2000, plaintiff's treating physician, Dr. Kevin Supple, diagnosed plain- 
tiff's right arm injuries as a torn rotator cuff, shoulder rotator cuff 
tendinosis, and AC joint arthrosis. 

On 12 September 2000, the morning of his scheduled shoulder 
surgery, plaintiff cancelled the procedure due to concerns about his 
heart condition, high blood pressure, and the uncertainty of a favor- 
able outcome. On 21 September 2000, Dr. Supple gave plaintiff an 
injection and new work restrictions of no lifting more than ten 
pounds and no overhead use of the right arm. The doctor later revised 
the restrictions to no use of the right arm due to continued pain. 

On 5 October 2000, plaintiff tripped at work, exacerbating his 
right arm injury. Dr. Supple prescribed medication, continued ther- 
apy, and continued work restrictions. Because of plaintiff's restricted 
use of his right arm, plaintiff performed his duties as a machine oper- 
ator with his left hand only, and began to experience problems with 
his left arm which he reported to his employer. 

Plaintiff's doctor sent a letter dated 27 November 2000 to the 
employer explaining the difficulties with the machine operator 
requirements and concerns about the overuse of the left arm. On 6 
December 2000, plaintiff, Dr. Supple, and a rehabilitation professional 
met and decided that plaintiff needed to be permanently restricted to 
sedentary work, with no lifting over ten pounds, and no activity that 
could aggravate his right shoulder. 
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Plaintiff took a voluntary layoff in the first two months of 2001 
and was instructed by defendant-employer to return to work on 6 
March 2001. However, plaintiff was hospitalized by a cardiologist and 
did not return to work until 11 April 2001. 

On 18 May 2001, plaintiff saw Dr. Supple again for pain in his left 
arm. Defendant did not approve the visit since it classified plaintiff's 
left arm pain as a non-compensable injury. Dr. Supple diagnosed 
plaintiff with advanced rotator cuff tendinosis and a possible tear in 
the left rotator cuff which, in his opinion, was caused by overuse of 
the left arm while working under restrictions to the right. Dr. Supple 
placed plaintiff on work restrictions that included no lifting over ten 
pounds and no repetitive use of either arm. 

Plaintiff returned to work and was assigned as a machine opera- 
tor but with no particular machine specified. Plaintiff went home in 
the middle of the day on 25 May 2001 and decided not to return due 
to his inability to perform as a machine operator. On 30 May 2001, 
defendant-employer notified plaintiff that it considered him to have 
voluntarily resigned as of 25 May 2001, as per company policy. 

On 12 July 2001, plaintiff's doctor signed an Industrial Commis- 
sion Form 28U, indicating that plaintiff was unable to perform the 
position of a machine operator, which was sent to the Industrial 
Commission and defendants. At a hearing on 7 November 2001, 
Deputy Commissioner Bradley W. Houser awarded plaintiff ongoing 
total disability compensation from 12 July 2001 through the date of 
the order, in a lump sum, and continuing until such time as plaintiff 
returns to work or until further order of the Commission. In addition, 
the deputy Commissioner ordered the defendants to pay all costs 
associated with the cancelled 12 September 2000 surgery and costs of 
the Commission proceedings. 

The Full Commission affirmed the Deputy Commissioner's 
Opinion and Award on 30 April 2003 with the following modifications: 
ongoing total disability payments shall begin from 18 May 2001 and 
defendants are not liable for costs of the cancelled surgery. 
Defendants appeal. 

ANALYSIS 

The standard of review in worker's compensation cases is well 
established. The Industrial Commission's findings of fact are "conclu- 
sive on appeal if supported by any competent evidence." Perkins v. 
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Arkansas Trucking Serv., 351 N.C. 634, 637, 528 S.E.2d 902, 903 
(2000). This Court is precluded from assessing credibility or re-weigh- 
ing evidence and will only determine if the record contains any evi- 
dence to support the challenged finding. Adams v. AVX Corp., 349 
N.C. 676, 681, 509 S.E.2d 411, 414 (1998), reh'ing denied, 350 N.C. 
108, 532 S.E.2d 522 (1999). Only if the Commission acts under a mis- 
apprehension of the law, will the award "be set aside and the case 
remanded for a new determination using the correct legal standard." 
Bollenger v. ITT Grinnell Indus. Piping, Inc., 320 N.C. 155, 158,357 
S.E.2d 683, 685 (1987). Here, competent' evidence supports the 
Commission's findings and the application of the law. 

[I] Defendant first contends that the North Carolina Industrial 
Commission (NCIC) erred by finding that plaintiff's inability to per- 
form his job 18 May 2001 constituted a failed trial return to work. 
Plaintiff contends, however, that the statute and rule governing 
trial return to work (N.C. Gen. Stat. 3 97-32.1 and Rule 404A) do not 
apply here, because plaintiff was not receiving benefits. Because we 
agree that the trial return to work framework is not applicable for 
the reasons articulated by plaintiff, and because we need not reach 
this issue in order to resolve the matter before us, we decline to 
address this issue. 

[2] Defendant next contends that the evidence was insufficient to 
establish the work-relatedness of the left arm injury. However, this 
Court is "limited to reviewing whether any competent evidence 
supports the Commission's findings of fact and whether the findings 
of fact support the Commission's conclusions of law." Deese v. 
Champion Int'l Corp., 352 N.C. 109, 116, 530 S.E.2d 549, 553 (2000). 
"All that is necessary is that an expert express an opinion that a 
particular cause was capable of producing this injurious result." 
Peagle?, v. Tyson Foods, Inc., 138 N.C. App. 593, 600, 532 S.E.2d 
207, 211-12 (2000). 

Here, upon careful review of the record, we find that Dr. Supple's 
expert testimony qualifies as competent evidence regarding the 
causal link between plaintiff's work and overuse of his left arm. Thus, 
this argument has no merit. 

[3] Finally, defendant contends that the evidence failed to sup- 
port the Commission's findings and conclusions that plaintiff's 
termination was not related to the compensable injury. Again, we 
disagree: 
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FINDINGS OF FACT 

11. According to the physical demands classification of the 
Dictionary of Occupational Titles, defendant-employer's job 
description of the Machine Operator positions indicates that 
these jobs with defendant-employer are heavy labor jobs, requir- 
ing frequent lifting of up to 60 pounds and pushing hand trucks 
which may weigh as much as several hundred pounds. These job 
descriptions are reflected in Plaintiff's Exhibits 2 and 4. 
According to the Dictionary of Occupational Titles, the position 
of Machine Operator usually is a medium capacity job. 

19. At this examination [18 May 20011, Dr. Supple assigned plain- 
tiff permanent, light duty restrictions of no lifting over ten 
pounds, and no overhead or repetitive use of the right, or left 
arm. Plaintiff gave defendant-employer a copy of his restrictions, 
but was instructed to return to work at his normal job as a 
machine operator, although it could not be determined exactly 
upon which machine plaintiff was to work. Thereafter, plaintiff 
informed defendant-employer that he had forgotten to take his 
medication that day, and he was given permission to go home to 
take it. Upon arriving home, plaintiff determined that he would 
not return to work because of his inability to perform the 
machine operator job. On 30 May 2001, defendant-employer sent 
plaintiff a certified letter informing him that he had been deemed 
to have voluntarily resigned as of 25 May 2001. 

21. Based upon the credible evidence of record, the Full 
Commission finds that plaintiff's inability to perform the machine 
operator position provided to him by defendant-employer subse- 
quent to 18 May 2001 was a failed trial return to work. 
Furthermore, because the machine operator position was not 
suitable given plaintiff's restrictions, his refusal to perform it 
was justified. 

CONCLUSIONS OF LAW 

4. The machine operator position provided by the defendants to 
plaintiff following his 11 July 2000 injury by accident was unsuit- 
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able, and his refusal of it was justified. N.C. Gen. Stat. # 97-32. 
Furthermore, defendants have failed to produce sufficient evi- 
dence upon which to find that plaintiff's termination on 30 May 
2001 was for reasons unrelated to his compensable injury, and 
was for misconduct or fault for which a non-disabled employee 
would also have been terminated. Seagraves v. Austin Co. of 
Greensboro, 123 N.C. App. 228, 472 S.E.2d 587 (1996). 
Accordingly, plaintiff did not constructively refuse suitable work 
with defendant employer. N.C. Gen. Stat. # 97-32; Seagraves v. 
Austin Co. of Greensboro, 123 N.C. App. 228, 472 S.E.2d 587 
(1996). 

Here, Findings 11 and 19 clearly indicate that the machine operator 
job was not within plaintiff's work restrictions. The Commission 
found that, as a result, the job was not "suitable," and plaintiff was 
justified in refusing the job. Because the evidence supports the find- 
ing that defendant then terminated plaintiff for his refusal, the 
Commission's conclusion number 4 was supported by these findings, 
which, in turn, is consistent with the applicable law. 

Affirmed. 

Judges GEER and THORNBURG concur. 

DELMOP; LEE, JR., PL.AISTIFF-.APPELL.~XT 1.. E. NORKIS TOLSON, IN HIS OFFICIAL CAPACITY 

A S  THE SECRETARY OF THE N.C. DEP.4RTMEP;T O F  REVENIJE, DEFEUD,ANT- 
APPELLEE 

LARRY FITCH CLARK, SR , PLAI~TIFF-APPLLLAVT 1 E NORRIS TOLSOh, IN  ITIS OI.I.ILIAL 
( APALITI 45 TIIE SECRETARY OF THE N C DEPARTMEW OF REVEhUE, 
DEFE\DA\T-~PPLLLEE 

(Filed 7 September 2004) 

Taxation- action in superior court-time limits-jurisdiction 
The trial court properly granted summary judgment for 

defendant Secretary of Revenue in an action to recover taxes 
assessed on moonshine because the time limit for filing in the 
courts after an unsuccessful administrative action had expired. 
The Court of Appeals could not use certiorari to invoke juris- 
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diction which the superior court could not itself invoke. N.C.G.S. 
$ 5  105-241.4, 105-266.1; N.C.R. App. P. 3(c). 

Appeal by plaintiffs from judgment entered by Judge Wiley F. 
Bowen in Harnett County Superior Court. Heard in the Court of 
Appeals 9 June 2004. 

Thomas Edward Hodges for the plaintiffs-appellants. 

Attorney General Roy Cooper, by Assistant Attorney General 
Alexandra M. Hightower for the defendant-appellee Secretary of 
Revenue. 

ELMORE, Judge. 

On 15 January 1999, Alcohol Law Enforcement (ALE) and the 
Harnett County Sheriff's Department obtained search warrants and 
simultaneously conducted a raid on a distillery located on lands of 
Larry Fitch Clark, Sr. (Clark) and a raid on the residence of Delmon 
Lee, Jr. (Lee). The raids resulted in the seizure of a distillery, 1,552 
gallons of moonshine and 9,485 gallons of mash from Clark's prop- 
erty, and $37,200.00 in cash from Lee's residence. 

The Secretary of Revenue (Secretary) prepared a warrant for col- 
lection of taxes against Clark and Lee, with a total tax indebtedness 
of $35,420.42, including penalties and interest. The warrant was exe- 
cuted by levying on seized cash in the custody of the Harnett County 
Sheriff's Department in the amount of $35,420.42. Because the assess- 
ment was paid within 48 hours of possession, the penalties and inter- 
est were eliminated, and a sum of $5,194.00 was returned to Lee. 

Lee and Clark mailed letters protesting the assessment of taxes 
against them to the Secretary. A hearing was held by the Assistant 
Secretary, and the tax assessment was upheld. Plaintiffs filed for 
administrative review before the Tax Review Board. The Tax Review 
Board confirmed the Assistant Secretary's decision. Plaintiffs then 
filed suit in Harnett County Superior Court pursuant to N.C. Gen. 
Stat. 5 105-267. The trial court granted Defendant Secretary's motion 
for summary judgment. From that order granting summary judgment, 
plaintiffs appeal. 

As a preliminary issue, we must first address whether plaintiffs- 
appellants timely filed the appeal, and whether they timely filed suit 
in the superior court. We hold that suit was not timely brought in the 
lower court, and consequently, summary judgment was appropriate. 
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Our General Statutes clearly define the time limits relevant to this 
case. The process for protesting a levied tax is outlined in N.C. Gen. 
Stat. Q 105-267 (2003): 

No court of this State shall entertain a suit of any kind 
brought for the purpose of preventing the collection of any tax 
imposed in this Subchapter. Whenever a person has a valid 
defense to the enforcement of the collection of a tax, the person 
shall pay the tax to the proper officer, and that payment shall be 
without prejudice to any defense of rights the person may have 
regarding the tax. At any time within the applicable protest 
period, the taxpayer may demand a refund of the tax paid in writ- 
ing from the Secretary and if the tax is not refunded within 90 
days thereafter, may sue the Secretary in the courts of the State 
for the amount demanded. The protest period for a tax levied in 
Article 2A, 2C, or 2D of this Chapter is 30 days after payment. The 
protest period for all other taxes is three years after payment. 

N.C. Gen. Stat. Q 105-267 (2003). We note that unauthorized sub- 
stances taxes are levied under article 2D. 

Plaintiffs here followed proper procedure as it pertained to the 
administrative process. Once that process was exhausted, in this case 
not in their favor, they had the option to bring suit in the courts of this 
State within a prescribed time period. 

N.C. Gen. Stat. 5 105-241.4 (2003) governs actions to recover 
taxes paid: 

Within 30 days after notification of the Secretary's deci- 
sion with respect to liability under this Subchapter or Subchap- 
ter V, any taxpayer aggrieved thereby, in lieu of petitioning for 
administrative review thereof by the Tax Review Board under 
G.S. 105-241.2, may pay the tax and bring a civil action for its 
recovery as provided in G.S. 105-267. 

Any taxpayer who has obtained an administrative review by 
the Tax Review Board as provided by G.S. 105-241.2 and who is 
aggrieved by the decision of the Board may, in lieu of appealing 
pursuant to the provisions of G.S. 105-241.3, within 30 days after 
notification of the Board's decision with respect to liability pay 
the tax and bring a civil action for its recovery as provided in 
G.S. 105-267. 

Either party may appeal to the appellate division from the 
judgment of the superior court under the rules and regulations 
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prescribed by law for appeals, except that if the Secretary 
appeals, the Secretary is not required to give any undertaking or 
make any deposit to secure the cost of the appeal. . . . 

N.C. Gen. Stat. 5 105-241.4 (2003). 

N.C. Gen. Stat. 5 105-266:l (2003) governs refunds of over- 
payment of taxes, and plaintiffs argue that this is the basis for 
their appeal: 

(a) If a taxpayer claims that a tax or an additional tax paid by the 
taxpayer was excessive or incorrect, the taxpayer may apply to 
the Secretary for refund of the tax or additional tax at any time 
within the period set by the st,atute of limitations in G.S. 105-266. 

(c) Within 90 days after notification of the Secretary's 
decision with respect to a demand for refund of any tax or 
additional tax under this section, an aggrieved taxpayer 
may, instead of petitioning for administrative review by 
the Tax Review Board under G.S. 105-241.2, bring a civil 
action against the Secretary for recovery of the alleged 
overpayment. If the alleged overpayment is more than two hun- 
dred dollars ($ 200.00), the taxpayer may bring the action either 
in the Superior Court of Wake County or in the superior court of 
the county in which the taxpayer resides; . . . . If upon trial it is 
determined that there has been an overpayment of tax or addi- 
tional tax, judgment shall be rendered therefor, with interest, and 
the State shall refund the amount due. 

(d) Either party may appeal to the appellate division from 
the judgment of the superior court under the rules and reg- 
ulations prescribed by law for appeals, except that the 
Secretary, if he should appeal, shall not be required to give any 
undertaking or make any deposit to secure the cost of such 
appeal. 

(e) Nothing in this section shall be construed to conflict with or 
supersede the provisions of G.S. 105-241.2, and, with respect to 
tax paid to the Secretary of Revenue, the rights granted by this 
section are in addition to the rights provided by G.S. 105-267. 

N.C. Gen. Stat. 3 105-266.1 (2003) (emphasis added). 
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The rules and regulations prescribed for taking the appeal are 
embodied in our Rules of Appellate Procedure. N.C.R. App. P. 3(c) 
(2004) governs the time for taking appeals: 

In civil actions and special proceedings, a party must file and 
serve a notice of appeal: 

(1) within 30 days after entry of judgment if the party has been 
served with a copy of the judgment within the three-day period 
prescribed by Rule 58 of the Rules of Civil Procedure; or 

(2) within 30 days after service upon the party of a copy of the 
judgment if service was not made within that three-day period; 
provided that 

(3) if a timely motion is made by any party for relief under Rules 
50(b), 52(b) or 59 of the Rules of Civil Procedure, the 30-day 
period for taking appeal is tolled as to all parties until entry of 
an order disposing of the motion and then runs as to each 
party from the date of entry of the order or its untimely service 
upon the party, as provided in subsections (1) and (2) of this 
subdivision (c). . . . 

N.C.R. App. P. 3(c) (2004) (emphasis added). 

In the case at bar, the total tax of $35,420.42 was assessed on 19 
January 1999. Plaintiffs paid within 48 hours, avoiding thereby 
penalty and interest. On 18 February 1999, plaintiffs mailed their 
protest letters to the Secretary of Revenue. On 23 July 1999, the 
Assistant Secretary held the administrative tax hearing. A final 
decision dated 10 April 2000 was rendered which denied plaintiffs' 
request for a refund. Plaintiffs filed notice of intent to petition for 
administrative review to the Tax Review Board on 9 May 2000, and 
filed the petition for review on 10 July 2000. The hearing before 
the Review Board was held on 15 August 2001. The Board rendered 
a decision affirming the Assistant Secretary's decision on 9 
November 2001. 

Plaintiffs filed a petition to extend time to file their civil com- 
plaint on 17 May 2002, which was granted extending the time to file 
until 5 June 2002. The petition was filed over six months after the 
Board's decision was rendered. Under any of the above statutes, 
when this petition was filed, the time limit to file had already expired. 
Plaintiffs filed their complaint on 5 June 2002. Defendant filed a 
motion for Summary Judgment, which was granted in an order 
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entered 19 February 2003. Plaintiffs' notice of appeal was filed 
properly on 11 March 2003. 

The order which granted an extension of time to file suit could 
not effectively extend the time limit because it had already expired 
before a motion was made. See, e.g., Reap v. City of Albemarle, 16 
N.C. App. 171, 191 S.E.2d 373 (1972) (ruling that after the time for 
docketing the record on appeal in this Court had expired, the trial 
judge could not then enter a valid order extending the time). 

In some cases, this Court will entertain an untimely appeal by 
granting a writ of certiorari under Rule App. P. 21(a). This rule says 
that when the right to appeal has been lost by a party because they 
did not take timely action, the court has discretion to grant a writ of 
certiorari. However, this rule does not apply because the parties in 
this case lost the right to appeal by not taking action at the superior 
court level, and not by failing to timely file with this court. It would 
not be just to apply it, since summary judgment was justified by these 
aforementioned procedural grounds, and that summary judgment 
was timely appealed to this Court. Therefore, we cannot now invoke 
jurisdiction for the superior court which that court could not itself 
invoke. Summary judgment was properly granted because of the 
expired time limit for bringing suit. 

We affirm the summary judgment on the grounds that the plain- 
tiff did not timely bring suit in the trial court. Because this issue 
is dispositive, we do not reach the plaintiffs' remaining assignments 
of error. 

Affirmed. 

Judges McGEE and McCULLOUGH concur. 

STATE O F  NORTH CAROLINA v. ROY JACOB BELL 

No. COA03-1382 

(Filed 7 September 2004) 

1. Kidnapping- first-degree-variance between indictment 
and charge-conflicting evidence-plain error 

There was plain error where defendant was indicted for 
first-degree kidnapping based on confinement and restraint but 
not removal, the jury was instructed on first-degree kidnapping 
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on restraint or removal, and the verdict did not indicate the 
theory on which the conviction was based. Such a variance 
between the indictment and charge constitutes error; whether it 
is plain error depends upon the nature of the evidence at trial. In 
this case, the evidence on the theories of restraint and removal 
was conflicting. 

2. Sentencing- prior record level-evidence sufficient 
There was no error in a defendant's sentencing where he con- 

tended that the State failed to prove his prior record level, but the 
State submitted a worksheet and both defendant and his counsel 
made statements which constitute stipulations. Moreover, 
defendant as the appellant had the burden of including a copy of 
the worksheet and failed to do so; the trial judge will be assumed 
to have correctly applied the law where the record is devoid of 
any indication otherwise. 

Appeal by defendant from judgment entered 2 June 2003 by Judge 
William Z. Wood, Jr. in Guilford County Superior Court. Heard in the 
Court of Appeals 9 June 2004. 

Roy Cooper, Attorney General, by  Harriet  I;: Worley, Ass is tant  
Attorney General, for the State. 

Russell J. Hollers III, for defendant-appellant. 

STEELMAN, Judge. 

Defendant, Roy Jacob Bell, was indicted for assault with a deadly 
weapon with intent to kill inflicting serious injury, robbery with a 
dangerous weapon, and first-degree kidnapping. On 30 May 2003, a 
jury found defendant guilty of assault with a deadly weapon inflicting 
serious injury, robbery with a dangerous weapon, and first degree 
kidnapping. The trial court sentenced defendant to consecutive 
active sentences of 42 to 60 months on the assault charge, 107 to 
138 months on the robbery charge, and 121 to 155 months on the 
kidnapping charge. 

The State's evidence at trial tended to show: On 28 October 2002, 
Johnny Clyburn was driving defendant home when defendant asked 
for a beer. Mr. Clyburn stopped by his own home and invited defend- 
ant in for a beer. Once inside, defendant asked Mr. Clyburn for some 
money. After defendant's request was denied, he "lost it" and began 
beating Mr. Clyburn. Mr. Clyburn testified the assault commenced in 
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the den and he lost consciousness. Mr. Clyburn testified that he 
awoke in his bedroom. with his hands and feet bound. 

Defendant brings forward two assignments of error: (I)  the trial 
court committed plain error in instructing the jury on a theory of kid- 
napping not included in the indictment; and (2) the trial court erred 
in sentencing defendant as a Level V offender. We reverse in part and 
affirm in part. 

[I] In his first assignment of error defendant contends the trial judge 
committed plain error in instructing the jury on a theory of kidnap- 
ping not charged in the indictment. Since defendant failed to object 
to the kidnapping instructions at trial, we must consider whether the 
instructions given amount to plain error. N.C. R. App. P. lO(c)(4). 

The plain error rule only applies rarely, in truly exceptional cases. 
State v. Odom, 307 N.C. 655, 660-61, 300 S.E.2d 375, 378 (1983). To 
constitute plain error, defendant must convince the appellate court 
that absent the error, the jury probably would have reached a differ- 
ent verdict. Id. at 661, 300 S.E.2d at 379. 

N.C. Gen. Stat. 3 14-39 sets forth the elements of the felony of kid- 
napping. Section (a) enumerates three separate bases for kidnapping: 
confinement, restraint, or removal. N.C. Gen. Stat. 3 14-39(a) (2003). 
The indictment against defendant in this case alleged both confine- 
ment and restraint, but did not allege removal. In instructing the jury 
on the charge of kidnapping and the lesser-included offense of first- 
degree kidnapping, the trial judge told the jury they could convict 
defendant on the theory of either restraint or removal. The jury ver- 
&ct shows that defendant was found guilty of first-degree kidnap- 
ping, but does not indicate whether this was based upon the theory of 
restraint or removal. Our Supreme Court has held that such a vari- 
ance between the indictment and the jury charge constitutes error. 
State v. Tucker, 317 N.C. 532, 537-38, 346 S.E.2d 417, 420 (1986). 
Whether this error constitutes plain error depends on the nature of 
the evidence introduced at trial. See id. at 539, 346 S.E.2d at 421 (not- 
ing the appellate court must review the entire record in its determi- 
nation of whether plain error occurred). 

In State v. Tucker, the indictment charged kidnapping based upon 
the theory of removal, however the judge instructed the jury on the 
theory of restraint. Id. at 538, 346 S.E.2d at 421. Our Supreme Court 
held "[iln light of the highly conflicting evidence . . . on the unlawful 
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removal and restraint issues . . ." the instructional error constituted 
plain error, and a new trial was warranted. Id. at 540, 346 S.E.2d at 
422. In State u. Lucas, the indictment charged defendant with kid- 
napping based upon the theory of confinement and the judge 
instructed the jury on the theory of removal. 353 N.C. 568, 585-86, 548 
S.E.2d 712, 724-25 (2001). Our Supreme Court held that "the evidence 
of confinement, restraint and removal was compelling" and found 
there to be no plain error. Id. at ,588, 548 S.E.2d at 726. In State 21. 

Gainey, the indictment charged on the theory of removal, but the 
judge instructed the jury on the theories of restraint and removal. 
State u. Gainey, 355 N.C.  73,94, 558 S.E.2d 463, 477, cert. denied, 537 
U.S. 896, 154 L. Ed. 2d 165 (2002). Our Supreme Court held that "[tlhe 
evidence in the case sub judice is not highly conflicting," and found 
there to be no plain error. Id. at 94-95, 558 S.E.2d at 477-78. It was also 
noted that defendant admitted to the confinement, restraint, and 
removal of the victim. Id. at 94-95, 558 S.E.2d at 477. Finally, in State 
u. Smith,  the indictment charged on the theory of removal and the 
judge instructed the jury on the theories of confinement, restraint, 
and removal. 162 N.C. App. 46, 50, 589 S.E.2d 739, 742 (2004). This 
Court held that the evidence was "highly conflicting with respect to 
the theory alleged in the indictment[,]" found there to be plain error, 
and directed that the defendant receive a new trial. I d .  at 53, 589 
S.E.2d at 744. 

The evidence in the instant case was highly conflicting. While 
there was no dispute that defendant assaulted Mr. Clyburn, the only 
witnesses to these events were Mr. Clyburn and defendant. Mr. 
Clyburn testified at trial that defendant attacked him in the den and 
he passed out. Mr. Clyburn then testified that he awoke in his bed- 
room with defendant standing over him and his hands and legs were 
bound. On the night of the assault, Mr. Clyburn gave a statement to 
Officer Legrand of the Greensboro Police Department. Mr. Clyburn 
told the officer that he fell asleep while talking with defendant and 
when he woke up had been beaten and bound. On 4 November 2002, 
Mr. Clyburn gave a statement to Detective Solomon, also of the 
Greensboro Police Department. Detective Solomon testified Mr. 
Clyburn had a "hard time sometimes getting his facts straight." 
(T. 184). Mr. Clyburn told Detective Solomon: "Roy tied my hands 
quietly in front of me with an iron cord. Roy then got an extension 
cord and tied my feet together while I was still standing." Defendant 
then beat Mr. Clyburn into unconsciousness. When Mr. Clyburn 
awoke he was in the bedroom and not in the den. 
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Defendant acknowledged beating Mr. Clyburn, but denied tying 
him up. Defendant's testimony was that the entire incident took 
place in Mr. Clyburn's den. A crime scene technician with the 
Greensboro Police Department testified that there was considerable 
blood spatter in the den, but the only blood found in the bedroom 
was found on two pieces of bloody clothing worn by Mr. Clyburn. 
There were also signs of a struggle in the den. 

Given the sharply conflicting nature of the evidence in this case 
on the theories of restraint and removal, we find this case is con- 
trolled by the decisions in Tucker and Smith, rather than those in 
Lucas and Gainey. We hold the instructional error of the trial court 
constitutes plain error and that defendant is entitled to a new trial on 
the kidnapping charge. 

[2] In his second assignment of error, defendant contends the 
State failed to prove defendant's prior record level, and under the 
rationale of State v. Hanton, 140 N.C. App. 679, 540 S.E.2d 376 
(2000), defendant is entitled to a new sentencing hearing on all 
charges. We disagree. 

Under the provisions of N.C. Gen. Stat. § 15A-1340.14(f) the State 
bears the burden of proving defendant's prior convictions by a pre- 
ponderance of the evidence. The State may meet this burden in one 
of four ways: (1) stipulation of the parties; (2) submission of an orig- 
inal or a copy of the court record of the prior convictions; (3) sub- 
mission of a copy of records maintained by the Division of Criminal 
Information, the Division of Motor Vehicles, or the Administrative 
Office of the Courts; or (4) by any other method the court finds to be 
reliable. N.C. Gen. Stat. 3 15A-1340.14(f) (2003). The submission of a 
prior record level worksheet (AOC form CR-600) without further 
proof of a defendant's convictions, does not meet the requirements of 
N.C. Gen. Stat. § 15A-1340.14(f). State v. Riley, 159 N.C. App. 546,557, 
583 S.E.2d 379, 387 (2003). See also State v. Morgan, 164 N.C. App. 
298, 595 S.E.2d 804 (2004); State v. Hanton 140 N.C. App. at 689, 540 
S.E.2d at 382. 

In this case, the transcript of the sentencing hearing reveals that 
the State submitted a worksheet showing common law robbery con- 
victions in 1982,1985, 1987, and a misdemeanor larceny conviction in 
1983, in addition to convictions that defendant admitted while on the 
witness stand during examination by his own counsel. After being 
afforded an opportunity to review the convictions with his client, 
defense counsel stated: "I think his record shows prior convictions 
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for common law robbery but nothing of the nature of armed robbery 
or kidnapping." 

We hold that this constituted a stipulation as to the common law 
robbery convictions under State v. Eubanks, 151 N.C. App. 499, 565 
S.E.2d 738 (2002). These three convictions amount to twelve rec- 
ord level points. See N.C. Gen. Stat. $ 14-87.1 (2003); N.C. Gen. Stat. 
5 15A-1340.14(b)(3) (2003). Further, we hold that defendant's own 
testimony as to his other convictions during the trial of the case con- 
stituted a stipulation as to these convictions under N.C. Gen. Stat. 
# 15A-1340.14(f)(l) and (f)(4). At the sentencing hearing the trial 
judge specifically inquired concerning defendant's record "in addition 
to the offenses to which the defendant admitted to on the stand." The 
record defendant admitted to included three convictions of driving 
while impaired; see N.C. Gen. Stat. 3 20-138.1 (2003); and one convic- 
tion of misdemeanor larceny; see N.C. Gen. Stat. # 14-72 (2003). Each 
of these offenses carries one record point for a total of four points. 
See N.C. Gen. Stat. # 15A-1340.14(b)(5) (2003). Taken together with 
the twelve points from the three common law robbery convictions, 
there were more than enough convictions proven to constitute the fif- 
teen points necessary for the trial court to have found defendant to 
be a prior record Level V. 

We also note that the record on appeal does not contain the 
record level worksheet. As the appellant, the burden is on defendant 
to include a copy of the record level worksheet as it pertains to an 
determination by the trial court from which the appeal is taken. See 
State v. Phillips, 149 N.C. App. 310, 313-14, 560 S.E.2d 852, 855 
(2002); N.C. R. App. P. 9(a)(3)(g). See also State v. Burney, 302 N.C. 
529, 533, 276 S.E.2d 693, 695 (1981) (noting "[ilt is incumbent upon 
the appellant to ensure that the record is properly made up and trans- 
ferred to the court"). The purpose of this is to better facilitate our 
review of the assignments of error before us. "This Court is bound 
by the record before it," and where the record is void of anything 
indicating otherwise, we will assume the trial judge correctly ap- 
plied the law and ruled appropriately. State v. Williams, 304 N.C. 394, 
415,284 S.E.2d 437,451 (1981), cert. denied, 456 U.S. 932,72 L. Ed. 2d 
450 (1982). 

For the reasons discussed herein, we find the trial court erred 
and grant defendant a new trial on the kidnapping charge. As to 
defendant's second assignment of error, we find no error. 

NEW TRIAL as to kidnapping charge; 
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NO ERROR as  to the convictions for assault with a dangerous 
weapon inflicting serious injury and robbery with a dangerous 
weapon. 

Judges TYSON and BRYANT concur. 

QUESSIE BROWN, PLAI~TIFF \. JOYCE DAVIS KING, DEFENDAVT 

No. COA03-1378 

(Filed 7 September 2004) 

1. Statutes of Limitation and Repose- rescission-fraud- 
mistake 

The trial court did not err by denying defendant's motion to 
dismiss plaintiff's claims seeking rescission of the execution of 
mortgage and loan documents based on expiration of the three- 
year statute of limitations under N.C.G.S. Q 1-52 on the ground of 
fraud or mistake, because: (1) although the fraudulent transac- 
tions occurred on 25 August 1995, plaintiff offered evidence that 
she did not learn of them until she was served with the notice of 
foreclosure on 18 July 2001 and she filed the instant action on 18 
July 2001; and (2) the jury specifically found that plaintiff filed 
her claim before the statute of limitations expired. 

2. Process and Service- in personam jurisdiction-process 
directed to another party to action 

The trial court did not err by exercising in personam jurisdic- 
tion over defendant even though defendant alleges insufficient 
service of process based on the fact that she was served with 
process directed to another party to the action, because: (1) the 
only return of service in the court's file contained certification 
from the sheriff that defendant was served 14 August 2001; and 
(2) defendant failed to meet her burden to make an evidentiary 
showing or submit affidavits in support of her allegation. 

3. Appeal and Error- preservation of issues-punitive dam- 
ages-failure to  argue-failure to  assign error 

Although defendant contends the trial court erred by award- 
ing $95,000 in punitive damages based on the fact that the award 
was greater than the statutory limit of three times actual dam- 
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ages, this assignment of error is deemed abandoned because: (1) 
in her brief, defendant argues the court erred by awarding puni- 
tive damages for a nominal trespass on a life estate; and (2) 
defendant failed to argue this assignment of error and also failed 
to assign error to the issue actually argued in her brief. N.C. R. 
App. 10(a). 

4. Costs; Damages and Remedies- attorney fees-punitive 
damages-election of  remedies 

The trial court did not err by awarding $34.381.90 in attorney 
fees to plaintiff for breach of fiduciary duty pursuant to N.C.G.S. 
§ 75-16.1 even though plaintiff elected to seek punitive damages 
and an equitable remedy, because attorney fees and punitive dam- 
ages serve different interests and are not based on the same con- 
duct, there is no double redress for a single wrong, and plaintiff 
is not required to elect between them to prevent duplicitous 
recovery. 

Appeal by defendant from judgments entered 14 May 2003 and 9 
June 2003 by Judge Robert C. Ervin in the Superior Court in 
Mecklenburg County. Heard in the Court of Appeals 17 June 2004. 

Bledsoe & Bledsoe, PL.L.C., by  Louis A. Bledsoe, Jr., for 
plaintiff-appellee. 

Lawrence U. Davidson, 111, for defendant-appellant. 

HUDSON, Judge. 

Defendant appeals judgments entered after trial by jury, which 
awarded $95,000 in punitive damages and $34,381.90 in attorney fees 
to plaintiff for breach of fiduciary duty. Defendant argues that the 
court erred in failing to dismiss the claims against her, in exercising 
in personam jurisdiction over her, and in awarding punitive damages 
and attorney fees to plaintiff. For the reasons discussed below, we 
disagree and affirm the judgments and awards. 

The evidence tended to show that plaintiff Quessie Brown was 
born 9 April 1900. Plaintiff's husband and defendant Joyce Davis 
King's husband were friends and worked together at Mr. King's 
funeral home. After plaintiff's husband died, defendant befriended 
plaintiff and provided her assistance with such matters as trans- 
portation to the doctor and errand running. In November 1994, 
defendant offered to continue helping to assist plaintiff and to look 
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after her affairs for the rest of her life in exchange for plaintiff deed- 
ing her Charlotte home to defendant. On 15 November 1994, plaintiff 
deeded her home to defendant, reserving a life estate for herself. 
Plaintiff also executed a power of attorney naming defendant as her 
attorney-in-fact. 

On 23 August 1995, defendant executed a personal loan note for 
$26,000 to Quality Mortgage USA, Inc., and a deed of trust on plain- 
tiff's home as plaintiff's attorney-in-fact. Defendant used the proceeds 
in her funeral home business. Plaintiff did not learn about these trans- 
actions until 18 November 1999, when the sheriff served her with a 
Notice to Foreclose. 

Defendant moved to dismiss. In denying the motion, the court 
found that service of process on defendant was sufficient as matter of 
law, and that defendant had made no evidentiary showing and sub- 
mitted no affidavits in support of her motion. The jury found that the 
action was filed before the expiration of the statute of limitations, 
and that defendant took advantage of her position of trust and confi- 
dence to execute the mortgage and loan documents. The jury further 
found that defendant did not act openly, fairly and honestly in exe- 
cuting the transactions and that her conduct was the proximate cause 
of plaintiff's injury. Plaintiff elected to pursue her claim in rescission 
rather than as a claim for damages. The jury awarded punitive dam- 
ages of $95,000 and the court granted additional equitable relief and 
attorney fees. 

[I] Defendant first argues that the court erred in denying her motion 
to dismiss because plaintiff's claims are barred by the statute of limi- 
tations. We disagree. 

The applicable statute of limitations for plaintiff's claim is three 
years. N.C. Gen. Stat. 5 1-52 (2001). "For relief on the ground of fraud 
or mistake; the cause of action shall not be deemed to have accrued 
unt i l  the discovery by the aggrieved party of the facts constituting 
the fraud or mistake." N.C. Gen. Stat. E) 1-52 (9) (2001) (emphasis 
added); see also Neugent v. Beroth Oil Co., 149 N.C. App. 38, 54, 560 
S.E.2d 829, 839 (2002), cert. denied, 356 N.C. 675, 577 S.E.2d 628 
(2003). Here, although the fraudulent transactions occurred on 25 
August 1995, plaintiff offered evidence that she did not learn of them 
until she was served with the notice of foreclosure on 18 November 
1999. Plaintiff filed the instant action on 18 July 2001. The jury specif- 
ically found that plaintiff filed her claim before the statute of limita- 
tions expired. 
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[2] Defendant next argues that the court erred in exercising in per- 
sonam jurisdiction over her. Defendant contends that she was served 
with process directed to another party to the action, and therefore, 
the court never obtained jurisdiction over her. We disagree. 

Defendant contends that she was served with a summons actually 
directed upon the registered agent for DLJ Mortgage Accepting 
Corporation. However, the only return of service in the court's file 
contained certification from the sheriff that "Joyce King" was served 
14 August 2001. The standard for proving nonservice in this exact cir- 
cumstance has been addressed by our Supreme Court: 

When the return shows legal service by an authorized officer, 
nothing else appearing, the law presumes service. The service is 
deemed established unless, upon motion in the cause, the legal 
presumption is rebutted by evidence upon which a finding of non- 
service is properly based. Upon hearing such motion, the burden 
of proof is upon the party who seeks to set aside the officer's 
return or the judgment based thereon to establish nonservice as 
a fact; and, notwithstanding positive evidence of nonservice, the 
officer's return is evidence upon which the court may base a find- 
ing that service was made as shown by the return. 

Service of process, and the return thereof, are serious matters; 
and the return of a sworn authorized officer should not be lightly 
set aside. 

Therefore, this Court has consistently held that an officer's 
return or a judgment based thereon may not be set aside unless 
the evidence consists of more than a single contradictory affi- 
davit (the contradictory testimony of one witness) and is clear 
and unequivocal. 

Hawington  v. Rice, 245 N.C. 640, 642, 97 S.E.2d 239, 241 (1977) 
(internal quotation marks and citations omitted). 

Here, defendant requested a hearing on her motion to dismiss 
based on an alleged insufficiency of process, which was filed with 
her unverified answer. The court denied the motion on grounds 
that defendant had failed to make an evidentiary showing or submit 
affidavits in support of her allegation. Because defendant failed to 
meet her burden of proof, the court's denial of her motion to dismiss 
was proper. 

[3] Defendant next argues that the court erred in awarding punitive 
damages of $95,000. Defendant assigned error to "[tlhe court's award- 
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ing punitive damages greater than the statutory limit of three times 
actual damages." In her brief, however, defendant argues that the 
court erred in awarding punitive damages for a nominal trespass on a 
life estate. Because defendant failed to argue her third assignment of 
error, we deem it abandoned. Because defendant failed to assign 
error to the issue actually argued in her brief, it is not properly before 
this Court. N.C.R. App. 10(a). 

[4] Defendant next argues that the court erred in awarding attorney 
fees pursuant to N.C. Gen. Stat. (i 75-16.1 when the plaintiff had 
elected to seek punitive damages and an equitable remedy. For the 
reasons discussed below, we disagree. 

"Since [attorney fees and punitive damages] serve different inter- 
ests and are not based on the same conduct, there is no double 
redress for a single wrong, and plaintiff is not required to elect 
between them to prevent duplicitous recovery." United Lab. v. 
Kuykendall, 335 N.C. 183, 193, 437 S.E.2d 374, 380 (1993). In that 
case, our Supreme Court discussed in detail the doctrine of election 
as it applies to attorney fees and punitive damages: 

One aspect of the doctrine of election of remedies is that a plain- 
tiff may not recover inconsistent remedies. Remedies are incon- 
sistent when one must necessarily repudiate or be repugnant to 
the other. Thus, a party may not sue for rescission of a contract 
and for its breach. Since recovering attorneys fees and punitive 
damages is not inconsistent, that aspect of the doctrine of elec- 
tion of remedies that precludes inconsistent remedies does not 
prevent plaintiff from recovering both. 

Another aspect of the doctrine of election of remedies is to pre- 
vent double redress for a single wrong. . . . To recover punitive 
damages at common law a plaintiff must show that the defendant 
acted in a willful or oppressive manner. To recover attorneys fees 
for unfair practices, however, the plaintiff must also show that 
"there was an unwarranted refusal by [the defendant] to fully 
resolve the matter which constitutes the basis of . . . the suit." 
N.C.G.S. (i 75-16.1(1). Since recovery of attorneys fees requires 
proof different from that which gives rise to punitive damages, 
the claims do not arise from the same course of conduct. 

Furthermore, the policies behind recovering attorneys fees and 
recovering punitive damages are wholly different. Punitive dam- 
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ages are designed to punish willful conduct and to deter others 
from committing similar acts. The purpose of attorneys fees in 
Chapter 75, however, is to "encourage private enforcement" of 
Chapter 75. 

Id. at 191-92, 379-80. Here, plaintiff was properly awarded both 
attorney fees and punitive damages based on the necessary findings 
by the court and jury. 

Affirmed. 

Judges GEER and THORNBURG concur. 

NORTH CAROLINA DEPARTMENT OF TRANSPORTATION, PLAINTIFF 1 

STAGECOACH VILLAGE, 4 NORTH C A R O L I ~ A  NOV-PROFIT CORPORATION, DEFE\DAVT 

No. COA03-1026 

(Filed 7 September 2004) 

Appeal and Error- appealability-interlocutory order-con- 
demnation proceeding-substantial right not affected 

Plaintiff Department of Transportation's appeal from an order 
of the trial court joining as necessary parties each individual lot 
owner as a defendant in a condemnation action filed by plaintiff 
against defendant homeowners' association is dismissed as an 
appeal from an interlocutory order, because: (1) parties to a con- 
demnation proceeding must resolve all issues other than damages 
at a hearing pursuant to N.C.G.S. Q 136-108, and an appeal from a 
trial court's order rendered in such hearings is interlocutory since 
these hearings do not finally resolve all issues; (2) the trial court 
did not certify this case pursuant to N.C.G.S. 5 1A-1, Rule 54(b); 
and (3) the only two issues affecting substantial rights in con- 
demnation hearings are title to property and area taken, and nei- 
ther issue is involved in this case. 

Appeal by plaintiff from order entered 27 March 2003 by Judge 
John 0. Craig, 111, in Superior Court, Guilford County. Heard in the 
Court of Appeals 18 May 2004. 
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Attorney General Roy Cooper, by Assistant Attorney General 
Hilda Burnett-Baker and Special Deputy Attorney General 
W Richard Moore, for plaintiff appellant. 

Horsley & Peraldo, PA. ,  by Jeffrey K. Peraldo, and Smith Moore 
LLP, by Bruce P: Ashley and R. James Cox, Jr., for defendant 
appellee. 

WYNN, Judge. 

Plaintiff North Carolina Department of Transportation appeals 
from an order of the trial court joining as necessary parties each indi- 
vidual lot owner as a defendant in a condemnation action filed by 
Plaintiff against Defendant homeowners' association, Stagecoach 
Village. Plaintiff argues the trial court erred in determining that 
Defendant did not have standing to pursue each individual lot owner's 
claim, and in joining the lot owners as necessary parties in the con- 
demnation action. For the reasons set forth herein, we must dismiss 
the instant appeal as interlocutory. 

The procedural and factual history of the instant appeal is as fol- 
lows: On 15 January 2002, Plaintiff filed a complaint for condemna- 
tion, declaration of taking, and notice of deposit in Guilford County 
Superior Court regarding certain property owned by the Defendant 
homeowner's association. The property at issue was common area 
property owned by Defendant in which each lot owner of the 
Stagecoach Village townhouse development also owned an easement. 
In its answer to Plaintiff's complaint, Defendant asserted the individ- 
ual lot owners were necessary parties to the condemnation action 
inasmuch as each lot owner's property rights were adversely affected 
by the taking. On 9 October 2002, Defendant filed a motion pursuant 
to section 136-108 of the North Carolina General Statutes for a deter- 
mination, inter aha,  of whether the individual lot owners were nec- 
essary parties to the condemnation action. The motion came before 
the trial court on 16 December 2002, following which the trial court 
entered an order joining as necessary parties every record owner of a 
lot in the Stagecoach Village townhouse development. Plaintiff 
appealed from this order. 

The dispositive issue on appeal is whether the instant action 
affects the substantial rights of the parties such that the present inter- 
locutory appeal should be reviewed at this time. We hold it does not 
and must therefore dismiss the appeal. 
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Parties to a condemnation proceeding must resolve all is- 
sues other than damages at a hearing pursuant to section 136-108 
of the North Carolina General Statutes. Section 136-108 provides 
as follows: 

After the filing of the plat, the judge, upon motion and 10 
days' notice by either the Department of Transportation or the 
owner, shall, either in or out of term, hear and determine any 
and all issues raised by the pleadings other than the issue of dam- 
ages, including, but not limited to, if controverted, questions of 
necessary and proper parties, title to the land, interest taken, and 
area taken. 

N.C. Gen. Stat. 3 136-108 (2003). Because section 136-108 hearings do 
not finally resolve all issues, an appeal from a trial court's order ren- 
dered in such hearings is interlocutory. Dep't of Fransp. v. Rowe, 351 
N.C. 172, 174, 521 S.E.2d 707, 708-09 (1999); Department of Ransp. 
v. Byerly, 154 N.C. App. 454,456, 573 S.E.2d 522, 523 (2002). Only two 
circumstances exist in which a party may appeal an interlocutory 
order. Rowe, 351 N.C. at 174-75, 521 S.E.2d at 709. "First, the trial 
court may certify that there is no just reason to delay the appeal after 
it enters a final judgment as to fewer than all of the claims or parties 
in an action." Id.  at 174-75, 521 S.E.2d at 709; N.C. Gen. Stat. 5 IA-1, 
Rule 54(b) (2003). Such is not the case here. Second, a party may 
appeal an interlocutory order that "affects some substantial right 
claimed by the appellant and will work an injury to him if not cor- 
rected before an appeal from the final judgment." Veazey v. City of 
Durham, 231 N.C. 357, 362, 57 S.E.2d 377, 381 (1950); see also N.C. 
Gen. Stat. 5 1-277 (2003); N.C. Gen. Stat. 5 7A-27 (2003). Thus, the 
instant appeal from the interlocutory condemnation order is proper if 
it affects the substantial rights of the parties. 

Title to property and area taken in a condemnation action are 
"vital preliminary issuesn affecting substantial rights. Rowe, 351 N.C. 
at 176, 521 S.E.2d at 709; Highway Commission v. Nuckles, 271 N.C. 
1, 14, 155 S.E.2d 772, 784 (1967). Where an order resulting from a con- 
demnation hearing concerns title and area taken, such an order must 
be immediately appealed, despite its interlocutory nature. Nuckles, 
271 N.C. at 14, 155 S.E.2d at 784. However, these are the only two con- 
demnation issues affecting substantial rights from which immediate 
appeal must be taken. Although the reasoning in Nuckles implies that 
all issues other than damages arising in a section 136-108 hearing are 
"vital preliminary issues" affecting substantial rights, our Supreme 
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Court in Rowe held that an appeal from an interlocutory condemna- 
tion order contesting only the unification of the tracts of property at 
issue, and "not what parcel of land [was] being taken or to whom that 
land belong[ed]," did not affect any substantial rights of the appel- 
lants. Rowe, 351 N.C. at 176, 521 S.E.2d at 709. In doing so, the Rowe 
Court expressly restricted its earlier decision in Nuckles, stating that 
"[tlo the extent that Nuckles has been expanded to other issues aris- 
ing from condemnation hearings, we now limit that holding to ques- 
tions of title and area taken." Id. The Court further noted that, 
although the parties to a condemnation hearing must resolve all 
issues other than damages at the section 136-108 hearing, the statute 
did not require the parties to appeal those issues before proceeding 
to the damages trial. Id. Thus, 

[elven assuming that the unification order affected some sub- 
stantial right, defendants were not required to immediately 
appeal the trial court's determination. The appeals process "is 
designed to eliminate the unnecessary delay and expense of 
repeated fragmentary appeals, and to present the whole case for 
determination in a single appeal from the final judgment." As a 
result, interlocutory appeals are discouraged except in limited 
circumstances. The language of N.C.G.S. 3 1-277 is permissive not 
mandatory. Thus, where a party is entitled to an interlocutory 
appeal based on a substantial right, that party may appeal but is 
not required to do so. To the extent language in Charles Vernon 
Floyd, Jr. & Sons, Inc. v. Cape Fear Farm Credit, 350 N.C. 
47, 51, 510 S.E.2d 156, 159 (1999), suggests otherwise, it is here- 
by disavowed. 

Id. at 176, 521 S.E.2d at 709-10 (quoting City of Raleigh v. Edwards, 
234 N.C. 528, 529, 67 S.E.2d 669, 671 (1.951)) (citations omitted). The 
Court concluded that "[iln a condemnation proceeding, an interlocu- 
tory appeal is permissive, not mandatory, except in the limited cir- 
cumstances that existed in Nuckles." Id. at 177, 521 S.E.2d at 710. 

In the instant case, there is no dispute concerning the area taken 
or title to the condemned property. Rather, Plaintiff challenges the 
trial court's determination of necessary and proper parties to the 
case, and Defendant's ability to adequately represent the individual 
lot owners in the condemnation proceeding. Plaintiff offers no expla- 
nation as to how the order of the trial court "will work an injury to 
him if not corrected before an appeal from the final judgment." 
Veaxey, 231 N.C. at 362,57 S.E.2d at 381. Because the appeal does not 
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require resolution of issues involving title and area taken, the inter- 
locutory order does not affect the parties' substantial rights. Rowe, 
351 N.C. at 176, 521 S.E.2d at 709; Department of Pansp .  v. 
Mahaffeey, 137 N.C. App. 511, 515, 528 S.E.2d 381, 384 (2000) (con- 
cluding that, because the issues addressed by the trial court in the 
section 136-108 hearing did not relate to title or area taken, immedi- 
ate appeal was unnecessary). Inasmuch as the parties' substantial 
rights are unaffected by the trial court's order, the instant appeal is 
improper and must be dismissed. Rowe, 351 N.C. at 176,521 S.E.2d at 
709 (discouraging interlocutory appeals from condemnation orders 
except under the limited circumstances presented by Nuckles); 
Beyerly, 154 N.C. App. at 456-57,573 S.E.2d at 524 (dismissing as inter- 
locutory the second argument propounded by the defendants, who 
contended the trial court in a section 136-108 hearing failed to clas- 
sify the going concern value of the defendants' business as property 
taken or damaged by the Department of Transportation). 

The instant appeal is hereby, 

Dismissed. 

Judges CALABRIA and STEELMAN concur. 

IN THE MATTER OF: A.L. 

No. COA03-696 

(Filed 7 September 2004) 

Appeal and Error- delinquency adjudication-disposition not 
appealed-jurisdiction 

An appeal from a delinquency adjudication was dismissed for 
lack of jurisdiction where the notice of appeal was filed after the 
disposition hearing but referred only to the adjudication. Under 
N.C.G.S. 5 7B-2602 (2003), appealable final orders in juvenile mat- 
ters include orders of disposition after an adjudication, but the 
statute does not authorize appeals following the adjudicatory 
portion of the case. Nothing here indicates that the disposition 
order was appealed. 
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Appeal by juvenile from finding of delinquency entered 29 
October 2002 by Judge Elaine M. O'Neal in the District Court in 
Durham County. Heard in the Court of Appeals 3 March 2004. 

Attorney General Roy Cooper, by Assistant Attorney General 
Joan M. Cunningham, for the State. 

Joseph E. Kennedy, for juvenile-appellant. 

HUDSON, Judge. 

On 29 October 2002, the court adjudicated juvenile A.L. de- 
linquent upon a violation of N.C. Gen. Stat. # 14-177, which pro- 
hibits crime against nature. The juvenile was nine-years-old at 
the time of the hearing. On 8 December 2002, the court entered an 
order of disposition. As explained below, we dismiss this appeal for 
lack of jurisdiction. 

Evidence at the hearing tended to show that on 17 July 2002, 
A.L. was playing outside a neighbor's house with an unsupervised 
group of children ranging in age from eleven months to twelve years. 
An eleven-year-old child held the eleven-month-old baby on his lap, 
when A.L. asked the group of kids if anyone dared him to put his 
"thing" in the baby's mouth. Another boy said "Me", whereupon A.L. 
unzipped his pants and placed his penis in the baby's mouth. 

The Court of Appeals has limited jurisdiction to review final 
orders of the trial court in juvenile matters. Notice of appeal must be 
made in open court at the time of the hearing or in writing within ten 
days after the entry of the order. N.C. Gen. Stat. $ 7B-2602 (2003). 
Appealable final orders include "[alny order of disposition after an 
adjudication that a juvenile is delinquent or undisciplined." Id. "The 
statute does not authorize an appeal following the adjudicatory por- 
tion of the case." I n  re Pegram, 137 N.C. App. 382, 383, 527 S.E.2d 
737, 738 (2000 (emphasis in original). 

It is well established that "[flailure to give timely notice of ap- 
peal . . . is jurisdictional, and an untimely attempt to appeal must be 
dismissed." I n  re Lynette H., 323 N.C. 598, 602, 374 S.E.2d 272, 274 
(1988) (quoting Booth v. Utica Mutual Ins. Co., 308 N.C. 187,189,301 
S.E.2d 98, 99-100 (1983)). Here, the juvenile's attorney filed a notice 
of appeal on 8 December 2002, following the hearing on disposition. 
The notice of appeal, however, refers only to the order entered 29 
October 2002, with its "finding adjudication of delinquency," and men- 
tions neither the disposition nor the order dated 8 December 2002. 
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Since nothing in the record indicates that the order was appealed, we 
must conclude that we have no jurisdiction to review this matter. 
Accordingly, we dismiss this appeal. 

Dismissed. 

Judges MARTIN and GEER concur. 
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JOHN W. WHITE ANU HIS WIFE, KATHERINE A. WHITE, PLAINTIFFS v. CONSOLIDATED 
PLANNING, INC.; PARK AVENUE SECURITIES, LLC; GUARDIAN INVESTOR 
SERVICES CORPORATION; THE GUARDIAN LIFE INSURANCE COMPANY O F  
AMERICA, KEYPORT LIFE INSURANCE COMPANY; PROVIDENT LIFE AND 
ACCIDENT INSURANCE COMPANY; AND ROBERT W. WHITE, DEFENDANTS 

(Filed 5 October 2004) 

1. Employer and Employee- negligent hiring-reasonable 
investigation 

The trial court erred by granting defendant financial planning 
company's motion to dismiss plaintiff customer's claim for negli- 
gent hiring of plaintiff's son, an insurance agent who misap- 
propriated funds from plaintiff's various insurance and annuity 
products, because the allegations were sufficient to assert 
that defendant company could have discovered the unfitness of 
plaintiff's son had it conducted a reasonable investigation prior 
to hiring him. 

2. Fiduciary Relationship- breach of fiduciary duty-insur- 
ance agent 

The trial court erred by granting defendant financial planning 
company's motion to dismiss plaintiff customer's claim for 
breach of fiduciary duty regarding plaintiff's son who misap- 
propriated funds from plaintiff's various insurance and annuity 
products while employed as an insurance agent of defendant 
company, because: (1) the complaint sufficiently alleged that a 
relationship of confidence and trust existed between plaintiff and 
plaintiff's son, individually and in his capacity as an employee 
and agent of defendant company; (2) plaintiff was not required to 
allege wrongful benefit as an element of this claim since it is an 
element of constructive fraud; and (3) plaintiff sufficiently 
alleged that he relied upon false representations of the status of 
his investment accounts provided by his son in his capacity as an 
employee and agent of defendant company and that plaintiff's son 
in carrying out his duties as an agent and employee of defendant 
company converted plaintiff's funds to his own use. 

3. Fraud- constructive-motion to dismiss-sufficiency of 
evidence 

The trial court did not err by granting defendant financial 
planning company's motion to dismiss plaintiff customer's claim 
for constructive fraud, because: (1) an allegation of the payment 
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of commissions for transactions actually performed is not suffi- 
cient to survive a motion to dismiss a claim for constructive 
fraud; and (2) the allegation failed to show that defendant sought 
to benefit itself by taking unfair advantage of plaintiff. 

4. Employer and Employee- vicarious liability-scope o f  
employment 

The trial court erred by granting summary judgment on 
claims of fraud, conversion, and unfair and deceptive trade prac- 
tices to the extent that the judgment was based on defendant 
financial planning company's lack of vicarious liability because: 
(1) the torts at issue occurred through defendant employee's 
investment advice, his completion of custon~er forms, his pro- 
cessing of loans, and his administration of customer accounts; (2) 
defendant company selected and employed defendant employee 
specifically to perform the functions that he exploited to accom- 
plish his fraud and theft; and (3) plaintiff presented sufficient 
evidence to permit a jury to find that defendant employee was 
acting within the scope of his employment. 

5. Negligence- breach of duty-duty t o  exercise reasonable 
skill, care, and diligence 

The trial court erred by granting summary judgment on plain- 
tiff customer's negligence claim based on defendant financial 
planning company's breach of duty to discover defendant insur- 
ance agent employee's misappropriation of funds from plaintiff's 
various insurance and annuity products, because: (I) defendant 
company did not contend that defendant employee was acting 
outside the scope of his employment when he agreed to obtain 
the pertinent insurance policy and annuities; (2) plaintiff offered 
evidence that defendant company reaped commissions from its 
relationship with plaintiff, additional evidence showing that 
defendant company agreed to procure insurance for plaintiff 
which showed defendant owed plaintiff a duty to exercise rea- 
sonable skill, care, and diligence in doing so; and (3) plaintiff 
offered sufficient expert testimony regarding the standard of care 
in the insurance industry to show there was a genuine issue 
whether defendant company breached its duty to plaintiff. 

6. Unfair Trade Practices- summary judgment-sufficiency 
of evidence-in or affecting commerce 

The trial court erred by granting summary judgment in favor 
of defendant financial planning company on an unfair and decep- 
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tive trade practices claim arising out of defendant insurance 
agent employee's misappropriation of funds from plaintiff's vari- 
ous insurance and annuity products, because: (I) the pertinent 
life insurance policy and fixed-rate annuities appear to be insur- 
ance products and not securities or other capital-raising financial 
instruments; and (2) conduct relating to insurance products is 
covered by Chapter 75. 

7. Estoppel- equitable-defense of expiration of statute of 
limitations 

Plaintiff customer was entitled to proceed to trial on his 
equitable estoppel claim regarding defendant financial planning 
company's motion for summary judgment on the grounds that 
plaintiff's conversion, negligence, and fraud claims were barred 
by the applicable statute of limitations, because: (I) equitable 
estoppel may be asserted against defendant company if defend- 
ant insurance agent employee acted within the scope of his 
employment, and plaintiff has submitted sufficient evidence to 
permit a jury to impute defendant employee's actions to de- 
fendant company; and (2) a jury could draw the inference that 
defendant company lulled plaintiff into a false sense of security 
by failing, after learning of defendant employee's dishonesty, to 
notify plaintiff of defendant employee's acts, to reassign plaintiff 
to another account executive or to forward statements received 
for plaintiff's account. 

8. Statutes of Limitation and Repose- fraud-reasonable 
diligence-fiduciary-discovery rule 

The trial court erred by concluding that plaintiff customer's 
fraud claim against defendant financial planning company was 
barred by the statute of limitations based on the fact that plaintiff 
did not file suit until August 2001 which was more than three 
years after all but two of the transactions occurred, because: (1) 
the evidence presented by plaintiff would permit, although not 
require, a jury to conclude that as a result of defendant 
employee's acts of concealment, plaintiff did not fail to exercise 
reasonable diligence in discovering the fraud; and (2) a lack of 
reasonable diligence may be excused when the fraud was com- 
mitted by a fiduciary, plaintiff's evidence supports a finding of a 
fiduciary relationship with defendant employee and with defend- 
ant company, and the record contains no undisputed evidence of 
an event that would necessarily have placed plaintiff on notice 
that defendants were failing to disclose all essential facts. 
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9. Statutes of Limitation and Repose- negligence-pecu- 
niary loss 

The trial court did not err by concluding that plaintiff cus- 
tomer's negligence claim against defendant financial planning 
company was barred by the statute of limitations based on the 
fact that plaintiff did not file suit until August 2001 which was 
more than three years after all but two of the pertinent transac- 
tions occurred, subject only to its claim of equitable estoppel, 
because: (1) contrary to plaintiff's contention, N.C.G.S. 1-52(16) 
which includes a discovery rule applies only to claims for per- 
sonal injury or physical damage to claimant's property rather 
than a claim for purely pecuniary loss; and (2) when the General 
Assembly has intended to include pecuniary loss within the scope 
of a discovery rule, it has done so expressly. However, the two 
loan transactions occurring on 15 December 1998 and 22 
February 1999 are not time-barred under N.C.G.S. § 1-52(5). 

10. Statutes of Limitation and Repose- conversion-with- 
drawal of funds without permission 

The trial court did not err by concluding that plaintiff 
customer's conversion claim against defendant financial plan- 
ning company was barred by the statute of limitations based on 
the fact that plaintiff did not file suit until August 2001 which 
was more than three years after all but two of the pertinent 
transactions occurred, because: (I) contrary to plaintiff's con- 
tention, N.C.G.S. # 1-52(16) which includes a discovery rule 
applies only to claims for personal injury or physical damage 
to claimant's property, and plaintiff's claim that defendant 
employee converted his funds does not amount to a claim for 
physical damage to property; and (2) although plaintiff con- 
tends that his conversion claim did not accrue and the statute of 
limitations did not begin to run until he demanded the converted 
property and either defendant company or defendant em- 
ployee refused to return it, defendant employee did not right- 
fully come into personal possession of plaintiff's funds, the 
wrongful taking and defendant employee's possession of the 
funds were simultaneous, and the conversion occurred when 
defendant employee withdrew the funds from the annuities with- 
out plaintiff's permission. 

Appeal by plaintiff John W. White from judgments entered 27 
February 2002 by Judge Lindsay R. Davis, Jr. and 26 November 2002 
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by Judge Russell G. Walker, Jr. in Forsyth County Superior Court. 
Heard in the Court of Appeals 14 January 2004. 

Kilpatrick Stockton, L.L.P, by David C. Smith and Tonya R. 
Deem, for plaintiffs-appellants. 

Shaqless & Stavola, PA. ,  by Lynn E. Coleman, for defendant- 
appellee Consolidated Planning, Inc. 

GEER, Judge. 

This appeal presents the question whether the sins of the son 
should be visited upon the father. Plaintiff-appellant John W. White 
("plaintiff") lost more than $300,000.00 when his son Robert W. White 
("Robert White"), an account executive and Senior Vice President for 
defendant Consolidated Planning, Inc. ("~onsolidated"), misappro- 
priated the funds. Plaintiff has appealed from the trial court's orders 
granting Consolidated's motion to dismiss plaintiff's claims for negli- 
gent hiring, breach of fiduciary duty, constructive fraud, and one 
instance of conversion and granting summary judgment to 
Consolidated on plaintiff's remaining claims for negligence, conver- 
sion, fraud, and unfair and deceptive trade practices. 

For reasons discussed below, we reverse the trial court's dis- 
missal of the negligent hiring, breach of fiduciary duty, and conver- 
sion claims, but affirm as to the constructive fraud claim. We reverse 
the trial court's entry of summary judgment on the claims of fraud, 
conversion, and unfair and deceptive trade practices to the extent 
that the judgment was based on Consolidated's lack of vicarious lia- 
bility because plaintiff has presented sufficient evidence to permit a 
jury to find that Robert White was acting "within the scope of his 
employment" as our courts have defined that phrase. We agree with 
the trial court that plaintiff's claims for conversion and negligence are 
barred by the statute of limitations, but hold that there are genuine 
issues of material fact as to the timeliness of plaintiff's fraud claim 
and as to whether Consolidated is equitably estopped from pleading 
the statute of limitations with respect to each of plaintiff's claims. 
Finally, we hold that plaintiff has forecast sufficient evidence that he 
will be able to present a pl-ima facie case of negligence and unfair 
and deceptive trade practices. We, therefore, affirm in part and 
reverse in part. 

Facts 

The evidence presented on defendant's motion for summary judg- 
ment, when viewed in the light most favorable to the plaintiff, tends 
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to show the following. Defendant Consolidated provides financial 
planning services to both individuals and businesses, specifically 
including retirement planning analyses. It is a general agent for 
defendant Guardian Life Insurance Company ("Guardian") and has 
agency agreements to sell insurance products for companies such as 
defendant Keyport Life Insurance Company ("Keyport") and defend- 
ant Provident Life and Accident Insurance Company ("Provident"). 
Consolidated employed John and Katherine White's son, Robert 
White, a licensed insurance agent, as an account executive in its 
Winston-Salem office between March 1992 and May 1999. As part of 
Consolidated's marketing plan, the company gave Robert White the 
title of Vice President and, later, Senior Vice President even though he 
was not an officer of the company. Robert White sold annuity prod- 
ucts and life insurance policies for several companies, earning com- 
missions for himself and Consolidated. He was authorized to handle 
client funds and service client accounts. 

Both Mr. and Mrs. White, who are retirees, purchased various 
insurance and annuity products through their son using money that 
they had saved through employer-sponsored retirement plans. 
Consolidated founder and president Charles R. Dobson, Sr. testified 
that Consolidated considered the Whites to be customers of 
Consolidated when purchasing these products. The Whites had no 
prior investment experience and had never before worked with a 
financial advisor. 

Robert White recommended that his father invest his retirement 
funds in Keyport annuities. On or about 19 December 1993, plaintiff, 
through his son, rolled over funds from his retirement into a Keyport 
annuity in the amount of $177,508.21 ("first Keyport annuity"). On or 
about 18 April 1994, plaintiff purchased, again through his son, a 
second annuity issued by Keyport in the amount of $267,926.75 
("second Keyport annuity"). Consolidated and Robert White both 
received commissions for these transactions. 

Beginning in 1995, Robert White, because of a gambling addic- 
tion, began systematically siphoning funds from plaintiff's annuities 
without plaintiff's knowledge. To obtain the money, Robert White 
notified Keyport that plaintiff's address was that of his own office at 
Consolidated. Robert White then forged plaintiff's signature on 
requests to withdraw funds from the annuities. Keyport disbursed the 
funds either by checks delivered to Robert White at Consolidated's 
address or by wire transfer into an account that he specifically 
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created for the funds. In nine transactions, Robert White withdrew a 
total of $127,820.91 from the Keyport accounts. 

To hide the thefts, Robert White provided fictitious Keyport 
account statements to plaintiff, which the Whites testified led them 
to believe plaintiff's funds were intact. Plaintiff did not receive 
account statements or other correspondence directly from Keyport 
because Robert White had listed Consolidated's address as the 
record address for the annuities. Fearing, however, that his parents 
would learn of the thefts through tax documents, Robert White 
convinced the Whites to leave their tax preparer, told them he would 
handle their taxes, and then failed to file their tax returns for 1996 
through 1999. 

In March 1997, Robert White induced his father to transfer funds 
from the second Keyport annuity to an annuity issued by Provident by 
falsely promising him that the Provident policy would generate a par- 
ticular rate of return. In fact, the Provident annuity had a lower rate 
of return. In addition, Robert White did not tell his father that the 
transfer would incur a surrender charge of $12,350.44 to Keyport and 
commissions to Robert White and Consolidated. 

As he had with the Keyport annuities, Robert White notified 
Provident that plaintiff's address was that of Consolidated's office 
with the result that plaintiff did not receive any account statements 
or correspondence directly from Provident. Robert White forged 
plaintiff's signature on four separate requests to withdraw funds from 
the Provident annuity, withdrawing a total of $175,402.33. Robert 
White hid these transactions by providing his father with false 
account statements on Consolidated letterhead. By 8 January 1998, 
the Provident annuity had been fully surrendered. 

On 28 June 1996, Robert White purchased a $200,000.00 life 
insurance policy from Guardian for his father. As he had with the 
Keyport and Provident annuities, Robert White changed the record 
address for the policy although on this occasion, he used his own 
home address so that all documentation regarding the Guardian 
policy was sent to Robert White's home. Significantly, Guardian had 
a policy of not forwarding disbursen~ents on its policies to an 
agency address; it required that all checks be sent to the policy 
owner's address of record. Between July 1998 and February 1999, 
Robert White requested four loans on the policy (totaling ap- 
proximately $10,000.00) for his own use and without his father's 
knowledge. 
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With respect to the 15 December 1998 and 22 February 1999 loan 
requests, Robert White submitted them for processing to  
Consolidated, as general agent for Guardian, rather than to Guardian. 
Robert White faxed a memo to Consolidated's office in Charlotte 
requesting that the loan proceeds on plaintiff's policy be sent to 
Robert White's home address "ASAP, please." When Robert White 
failed to repay the loans, the policy was canceled and the obligations 
were repaid from the policy principal. Plaintiff was unaware that his 
policy had been canceled because correspondence regarding the pol- 
icy was sent to Robert White's home. 

In April 1999, Pamela Westbrook, another client of Consolidated 
and Robert White, filed a complaint with the National Association of 
Securities Dealers reporting that Robert White had misappropriated 
money from her account by liquidating one of her investments and 
placing her funds in his personal bank account, by providing her with 
fraudulent account statements, and by requesting that she sign blank 
customer service forms. After an investigation of this complaint, 
Consolidated terminated Robert White on 28 May 1999. 

Consolidated contacted certain other clients whose accounts 
Robert White had handled to determine if he had mishandled their 
funds. In August 1999, Consolidated clients Hilary and Robin 
McKeown complained that Robert White had mishandled their funds 
by placing them in an account they did not request. Consolidated 
reassigned Robert White's accounts to other representatives. 

With respect to the Whites, however, Consolidated did not inform 
the Whites that their son had been terminated or disclose that he had 
mishandled funds in client accounts. Consolidated allowed Robert 
White to take plaintiff's Provident and Keyport account files with 
him, but kept the Guardian file. The company did not reassign the 
Whites to another account representative or investigate the status of 
their accounts to determine whether Robert White had mishandled 
their funds. Consolidated also did not forward to the Whites the 
account statements and other correspondence that Robert White had 
fraudulently arranged to have sent to the Consolidated office. 
Plaintiff offered evidence that Consolidated's standard practice was 
to allow mail addressed to the clients of terminated executives to 
accumulate at Consolidated's office. 

Robert White assured his parents that his separation from 
Consolidated was amicable and a mutual decision. He told them that 
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he would continue to manage their accounts. The Whites did not 
learn that their son had been terminated and their funds misappro- 
priated until April 2001 when Mrs. White called Keyport for informa- 
tion about a tax form. A representative of Keyport told Mrs. White 
that only $30,000.00 was left in the first Keyport annuity, and that the 
second Keyport annuity had been fully surrendered in February 1997 
and transferred to the Provident annuity in March 1997. When Mrs. 
White called Provident, she was told that the Provident annuity had 
been fully exhausted. Robert White admitted to his parents that day 
that he had stolen their money and spent it gambling or trading 
stocks. From 1995 through 1999, Robert White stole in excess of 
$300,000.00 from his parents. 

Procedural Historv 

The Whites filed this action on 9 August 2001 against 
Consolidated, Park Avenue Securities, LLC ("PAS"), Guardian 
Investor Services Corporation ("GISC"), Guardian, Keyport, 
Provident, and Robert White, seeking damages as a result of the mis- 
appropriation of their retirement funds. Default was entered against 
Robert White on 15 November 2001. On 11 January 2002, Judge 
Lindsay R. Davis, Jr. entered a consent order staying the claims of 
Mrs. White against PAS, GISC, and Consolidated pending arbitration. 
Mrs. White's claims are not, therefore, the subject of this appeal. Only 
Mr. White's claims are before this Court. 

On 27 February 2002, Judge Davis granted the corporate defend- 
ants' motion to dismiss in part, including plaintiff's claims against 
Consolidated for negligent hiring, conversion of the Keyport annu- 
ities, breach of fiduciary duty, and constructive fraud. Plaintiff there- 
after settled with PAS, GISC, Guardian, Keyport, and Provident and 
filed a voluntary dismissal as to them, leaving Consolidated as the 
sole defendant. On 26 November 2002, Judge Russell G. Walker, Jr. 
granted Consolidated's motion for summary judgment as to the 
remaining claims, including conversion, fraud, unfair and deceptive 
trade practices, and negligence. Plaintiff appeals from both the 
motion to dismiss order and the summary judgment order. 

Motion to Dismiss 

We first address plaintiff's contention that the trial court erred in 
dismissing, pursuant to Rule 12(b)(G) of the North Carolina Rules of 
Civil Procedure, their claims for negligent hiring, breach of fiduciary 
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duty, and constructive fraud.' In deciding a motion to dismiss pur- 
suant to Rule 12(b)(6), the trial court must determine " 'whether, as a 
matter of law, the allegations of the complaint, treated as true, are 
sufficient to state a claim upon which relief may be granted under 
some legal theory.' " Block v. Cou~zty of Person, 141 N.C. App. 273, 
277,540 S.E.2d 415,419 (2000) (quoting Harris v. NCNB, 85 N.C. App. 
669, 670, 355 S.E.2d 838, 840 (1987)). The court must construe the 
con~plaint liberally and "should not dismiss the complaint unless it 
appears beyond a doubt that the plaintiff could not prove any set of 
facts to support his claim which would entitle him to relief." Id. at 
277-78. 540 S.E.2d at 419. 

A. Negligent Hiring 

[I] The trial court dismissed plaintiff's claim that Consolidated 
should be held liable for Robert White's conduct because of its negli- 
gent hiring of White. The elements of a claim for negligent hiring are: 
(I) a specific tortious act by the employee; (2) the employee's incom- 
petence or unfitness; (3) the employer's actual or constructive notice 
of the employee's incompetency or unfitness; and (4) injury resulting 
from the employee's incompetency or unfitness. Medl in  v. Bass, 327 
N.C. 587, 59 1, 398 S.E.2d 460, 462 (1990). 

The only element at issue with respect to this claim is 
Consolidated's actual or constructive knowledge. A plaintiff may 
establish the necessary knowledge by showing that the employer 
either "knew or reasonably could have known" of the employee's 
unfitness. Id. at 592, 398 S.E.2d at 463. Plaintiff alleged that "Rob 
White has been engaging in similar illegal activity since about 1992. 
Upon information and belief, such activity led to termination from his 
previous employer." Plaintiff further alleged that Consolidated was 
negligent in "[flailing to properly investigate the background of 
Defendant Rob White prior to allowing him to handle customer 
accounts, when such an investigation reasonably would have 
revealed his improprieties[.]" When construed liberally, these allega- 
tions are sufficient to assert that Consolidated would have dis- 
covered Robert White's unfitness had it conducted a reasonable 
investigation prior to hiring him and are sufficient to allege a negli- 
gent hiring claim. Dei t z  21. Jackson, 57 N.C. App. 275, 278-79, 291 
S.E.2d 282. 285 (1982) (reversing dismissal because allegations that 

1. Although the trial court also granted the motion to dismiss plaintiff's conver- 
sion claim as to the Keyport annuities based on the statute of limitations, we will 
address all of the conversion claims at one time below. 



IN THE C O U R T  O F  APPEALS 293 

WHITE v. CONSOLIDATED PLANNING, INC. 

1166 N.C. App. 283 (2004)) 

the defendants had a duty to hire a competent construction company, 
breached that duty, and plaintiff was injured as a result, provided 
"adequate notice of the nature and extent of a legally recognized 
claim"). The trial court erred in granting the motion to dismiss as to 
plaintiff's negligent hiring claim. 

B. Breach of Fiduciarv Dutv and Constructive Fraud 

Plaintiff asserted causes of action for both breach of fiduciary 
duty and constructive fraud. Although the elements of these causes of 
action overlap, each is a separate claim under North Carolina law. 
Governor's Club, Inc. v. Governors Club Ltd. P'ship, 152 N.C. App. 
240, 249, 567 S.E.2d 781, 787 (2002), aff'd per curiam, 357 N.C. 46, 
577 S.E.2d 620 (2003). 

[2] A claim for breach of fiduciary duty requires the existence of a 
fiduciary relationship. In Vail v. Vail, 233 N.C. 109, 114, 63 S.E.2d 202, 
206 (1951), the Supreme Court explained: "In general terms, a fidu- 
ciary relation is said to exist '[wlherever confidence on one side 
results in superiority and influence on the other side; where a special 
confidence is reposed in one who in equity and good conscience is 
bound to act in good faith and with due regard to the interests of the 
one reposing the confidence.' " Id. (quoting 37 C.J.S. Fraud 9 2, at 
213). In Abbitt v. Gregory, 201 N.C. 577, 598, 160 S.E. 896, 906 (1931) 
(internal quotation marks omitted), the Court explained: 

The relation . . . not only includes all legal relations, such as attor- 
ney and client, broker and principal, executor or administrator 
and heir, legatee or devisee, factor and principal, guardian and 
ward, partners, principal and agent, trustee and cestui que trust, 
but it extends to any possible case in which a fiduciary relation 
exists in fact, and in which there is confidence reposed on one 
side, and resulting domination and influence on the other. 

In this case, the complaint alleged that "[a] relationship of confi- 
dence and trust" existed between plaintiff and Robert White, individ- 
ually and in his capacity as "an employee and agent" of Consolidated. 
It alleged that "[blecause of [the Whites'] lack of expertise in financial 
affairs," they relied upon Robert White and Consolidated to properly 
manage their funds. We find that these allegations, together with fur- 
ther facts and circumstances set forth in the complaint, adequately 
plead the existence of a fiduciary relationship. Vail, 233 N.C. at 111, 
63 S.E.2d at 204 (defendant son was a fiduciary when he "frequently 
acted as [his mother's] agent" in handling her rental real estate); 
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Phillips v. State Farm Mut. Auto. Ins. Co., 129 N.C. App. 111, 113, 
497 S.E.2d 325, 327 ("An insurance agent acts as a fiduciary with 
respect to procuring insurance for an insured[.]"), disc. reviezc 
denied, 348 N.C. 500,510 S.E.2d 653 (1998); Forbes v. P a r  Ten Group, 
Inc., 99 N.C. App. 587, 599, 394 S.E.2d 643, 650 (1990) (quoting Kim 
v. Professional Bus. Broke7.s Ltd., 74 N.C. App. 48, 61-52, 328 S.E.2d 
296, 299 (1985)) (" '[A] broker representing a purchaser or seller in 
the purchase or sale of property owes a fiduciary duty to his client 
based upon the agency relationship itself.' "), disc. review denied, 
328 N.C. 89, 402 S.E.2d 824 (1991). 

Defendant contends that there can be no breach of fiduciary duty 
without an allegation "that the defendant [sought] to benefit wrong- 
fully from the transaction." Wrongful benefit is, however, an ele- 
ment of constructive fraud and not of a claim for breach of fiduciary 
duty. Barger v. McCoy Hillard & Parks, 346 N.C. 650, 666,488 S.E.2d 
215, 224 (1997) ("In order to maintain a claim for constructive fraud, 
. . . the defendant must seek to benefit himself."). For this claim, 
plaintiff was only required to plead a breach of Consolidated's 
fiduciary duty. 

Plaintiff alleges that he relied upon false representations of the 
status of his Keyport, Provident, and Guardian accounts provided by 
Robert White "in his capacity as  an employee and agent" of 
Consolidated and that Robert White, "in carrying out his duties as an 
agent and employee" of Consolidated, converted plaintiff's funds to 
his own use. On the basis of these allegations, we conclude that the 
complaint sufficiently alleged a breach of fiduciary duty to withstand 
a motion to dismiss. 

[3] We reach a different conclusion as to plaintiff's claim for con- 
structive fraud. To survive a motion to dismiss, a cause of action for 
constructive fraud must allege (1) a relationship of trust and confi- 
dence, (2) that the defendant took advantage of that position of trust 
in order to benefit himself, and (3) that plaintiff was, as a result, 
injured. Sterner v. Penn, 159 N.C. App. 626, 631, 583 S.E.2d 670, 674 
(2003). Intent to deceive is not an element of constructive fraud. Link 
v. Link, 278 N.C. 181, 192, 179 S.E.2d 697, 704 (1971). The primary dif- 
ference between pleading a claim for constructive fraud and one for 
breach of fiduciary duty is the constructive fraud requirement that 
the defendant benefit himself. 

Since we have already found sufficient allegations of a fiduciary 
relationship, the controlling issue as to the constructive fraud claim 
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is whether the complaint sufficiently alleges a wrongful benefit to 
Consolidated as a result of the transactions involving plaintiff's 
funds. A plaintiff must allege that the benefit sought was more than a 
continued relationship with the plaintiff or payment of a fee to a 
defendant for work it actually performed. Sterner, 159 N.C. App. at 
631-32,583 S.E.2d at 674. In arguing that his complaint is sufficient on 
this issue, plaintiff points only to his allegations that Consolidated 
benefitted through the payment of commissions. This Court held in 
Stmer ,  however, that an allegation of the payment of commissions 
for transactions actually performed is not sufficient to survive a 
motion to dismiss a claim for constructive fraud. Id. at 632, 583 
S.E.2d at 674 ("We conclude, therefore, that the complaint, taken in 
the light most favorable to plaintiff, alleges simply that defendants 
benefitted by earning commissions on the sales transactions or- 
dered by [the agent]. This allegation, by itself, is not enough; it fails 
to show that defendants sought to benefit themselves by taking 
unfair advantage of plaintiff, as our law requires."). We hold that the 
trial court properly granted the motion to dismiss plaintiff's con- 
structive fraud claim. 

Motion for Summarv Judgment 

[4] We next consider the trial court's entry of summary judgment in 
favor of Consolidated on the claims of negligence, conversion, fraud, 
and unfair and deceptive trade practices. Consolidated moved for 
summary judgment on three grounds: (1) it was not vicariously liable 
for Robert White's acts and thus not liable for claims of fraud, con- 
version, and unfair and deceptive trade practices; (2) plaintiff failed 
to present sufficient evidence of negligence and unfair and deceptive 
trade practices; and (3) plaintiff's claims for fraud, conversion, and 
negligence are barred by the statutes of l imi ta t i~n .~  

"It is well established that the standard of review of the grant of 
a motion for summary judgment requires a two-part analysis of 
whether, (1) the pleadings, depositions, answers to interrogatories, 
and admissions on file, together with the affidavits, show that there 
is no genuine issue as to any material fact; and (2) the moving party 
is entitled to judgment as a matter of law." Von Viczay v. Thorns, 140 
N.C. App. 737, 738, 538 S.E.2d 629, 630 (2000) (internal quotation 
marks omitted), aff'd per curiam, 353 N.C. 445, 545 S.E.2d 210 
(2001). The moving party has the burden of establishing the absence 
-- - - 

2. Neither party has raised the statute of limitations issue in connection with 
plaintiff's claim for unfair and deceptive trade practices 
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of any genuine issue of material fact and that it is entitled to judgment 
as a matter of law. Garner v. Rentenbach Constmctors, Inc., 350 N.C. 
567,572,515 S.E.2d 438,441 (1999). Both before the trial court and on 
appeal, the evidence must be viewed in the light most favorable to the 
non-moving party and all inferences from that evidence must be 
drawn against the moving party and in favor of the non-moving party. 
Id. We review the trial court's grant of summary judgment de novo. 
Shroyer v. County of Mecklenburg, 154 N.C. App. 163, 167,571 S.E.2d 
849, 851 (2002). 

A. Vicarious Liabilitv 

As a general rule, a principal will be liable for its agent's 
wrongful acts under the doctrine of respondeat superior when the 
agent's act (1) is expressly authorized by the principal; (2) is com- 
mitted within the scope of the agent's employment and in further- 
ance of the principal's business; or (3) is ratified by the principal. 
B. B. Walker Co. v. Burns Int'l See. Sews., Irzc., 108 N.C. App. 562, 
565,424 S.E.2d 172, 174, disc. revieul denied, 333 N.C. 536,429 S.E.2d 
552 (1993). The only issue in dispute on this appeal is whether Robert 
White's acts were con~mitted within the scope of his employment 
with Consolidated. 

Consolidated contends that it cannot be held vicariously liable 
for the intentional misconduct of its employee Robert White. In North 
Carolina, intentional torts have rarely been considered within the 
scope of an employee's employment. Medlin, 327 N.C. at 594, 398 
S.E.2d at 464. Nevertheless, " 'rarely' does not mean 'never."' 
Bornunan v. United States, 213 F.3d 819, 827 (4th Cir. 2000), cert. 
denied, 531 U.S. 1070, 148 L. Ed. 2d 661, 121 S. Ct. 759 (2001). 

The viability of plaintiff's claims against Consolidated is con- 
trolled by our Supreme Court's decision in Thrower c. Coble Dairy 
Products Coop., Inc., 249 N.C. 109, 105 S.E.2d 428 (1958). In Thrower., 
the employer-defendant's salesman engaged in a scheme to steal from 
his employer's clients. While taking orders and filling out invoices 
during sales, as he was required to do by his employer, he removed 
the carbon on invoice tickets when listing purchases, but reinserted 
it before obtaining the plaintiff's signature. Through this strategy, he 
obtained blank copies of invoices bearing only the customer's carbon 
signature. The salesperson then filled out false invoices on the blank 
carbon copies and submitted them for payment, converting, without 
his en~ployer's knowledge, nearly $16,000.00 of the custon~er's money 
for his personal use. 
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The Thrower Court held that this evidence was "amply sufficient 
to support the court's findings that [the employee] was 'an employee, 
agent, and servant of the defendant corporation . . . acting in the 
course and scope of his employment[.]' " Id. at 111,105 S.E.2d at 430. 
The Court stated first: "The general rule is that a principal is respon- 
sible to third parties for the fraud of its agent while acting within his 
authority." Id. The Court explained: 

"It is elementary that the principal is liable for the acts of his 
agent, whether malicious or negligent, and the master for sim- 
ilar acts of his servant, which result in injury to third persons, 
when the agent or servant is acting within the line of his duty and 
exercising the functions of his employment." Dickerson v. 
Atlantic Refining Co., 201 N.C. 90, 159 S.E. 446 (1931). "There is 
no reason that occurs to us why a different rule should be appli- 
cable to cases of deceit from what applies to other torts. A cor- 
poration can only act through its agents, and must be responsible 
for their acts. It is of the greatest public importance that it should 
be so. If a manufacturing and trading corporation is not respon- 
sible for the false and fraudulent representations of its agents, 
those who deal with it will be practically without redress and 
the corporation can commit fraud with impunity." Peebles v. 
Patapsco Guano Co., 77 N.C. 233 (1877). The master i s  liable for 
the unlawful or negligent acts of h i s  servant i f  about the mas- 
ter's business, and i f  doing or attempting to do that which he 
was  employed to do. 

Id. at 111-12, 105 S.E.2d at 430 (emphasis added). 

In applying these principles to the employee's embezzlement, the 
Court noted that the salesperson was "about [his] master's business" 
because he "was selected and sent out by the defendant as its agent 
to sell and deliver, and collect for its products." Id. at 112, 105 S.E.2d 
at 430. The Court, as a result, held: 

The evidence in this case shows the [trial] court found the 
fraud was committed in the sale of defendant's products and in 
the padding of accounts its agent was authorized to collect. The 
defendant is liable for plaintiff's loss. 

Id. See also Norburn v. Mackie, 262 N.C. 16, 23, 136 S.E.2d 279, 
284 (1964) ("The general rule is that a principal is responsible to 
third parties for injuries resulting from the fraud of his agent com- 
mitted during the existence of the agency and within the scope of 
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the agent's actual or apparent authority from the principal, even 
though the principal did not know or authorize the commission of 
the fraudulent acts."). 

Thrower is consistent with Restatement (Second) of Agency 
$ 261 and 8 262 (1958), previously adopted by this Court in Parsons 
v. Bailey, 30 N.C. App. 497, 501-02, 227 S.E.2d 166, 168-69, disc. 
reuiew denied, 291 N.C. 176, 229 S.E.2d 689 (1976). Section 261 pro- 
vides: "A principal who puts a servant or other agent in a position 
which enables the agent, while apparently acting within his authority, 
to commit a fraud upon third persons is subject to liability to such 
third persons for the fraud." The section provides the following illus- 
tration that parallels both Thrower and the facts of this case: 

2. A, local manager of P, a telegraph company, gives padded 
statements of account to T, a patron of the company, who pays in 
accordance with such statements. A deposits the money to P's 
credit, withdraws the surplus, and absconds. P is subject to lia- 
bility to T for the excessive payments. 

Restatement, $ 261, comment a. 

The Restatement stresses that it is irrelevant "that the servant or 
other agent acts entirely for his own purposes, unless the [victim] has 
notice of this." Id. 8 262. Section 262 gives the following illustration: 

1. P, whose business is that of advising persons concerning 
investments, represents to T that A is his manager. At P's office, 
T seeks advice of A concerning investments. A, acting solely to 
promote an enterprise of which he is the owner, makes deceitful 
statements in regard to it, on the strength of which T invests and 
loses. P is subject to liability to T. 

Id., comment a. See also Parsons, 30 N.C. App. at 501-02, 227 S.E.2d 
at 168 ("It makes no difference that the agent was acting in his 
own behalf and not in the interests of the principal when the fraud- 
ulent act was p[er]petrated unless the third parties had notice of 
that fact."). 

In determining liability, the critical question is whether the tort 
was committed in the course of activities that the employee was 
authorized to perform. Thus, in Thrower, as in the illustrations in the 
Restatement, the conversion of funds occurred as part of the very 
tasks that the employer had given the employee authority to perform. 
This distinction is in accord with Dickeyson v. Atlantic Refining Co., 
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201 N.C. 90, 159 S.E. 446 (1931), upon which Consolidated relies. The 
Court stated in Dickerson: 

"[Ilt is sufficient if the agent was authorized to perform the act in 
the performance of which the wrong was committed; for the prin- 
cipal is responsible, not only for the act itself, but for the ways 
and means employed in the performance thereof. The principal 
may be perfectly innocent of any actual wrong or of any complic- 
ity therein, but this will not excuse him, for the party who was 
injured by the wrongful act is also innocent; and the doctrine is 
that where one of two or more innocent parties must suffer loss 
by the wrongful act of another, it is more reasonable and just that 
he should suffer it who has placed the real wrongdoer in a posi- 
tion which enabled him to commit the wrongful act, rather than 
the one who had nothing whatever to do with setting in motion to 
cause of such act." 

Id. at 98, 159 S.E. at 451 (quoting Reinhard on Agency 3 335). 

Plaintiff offered evidence that the torts at issue here occurred 
through Robert White's investment advice, his completion of cus- 
tomer forms, his processing of loans, and his administration of cus- 
tomer accounts. Testimony of Consolidated officers and employees 
shows that Consolidated authorized and expected Robert White to 
solicit applications for life insurance and annuity products, to make 
recommendations about the suitability of investments, to handle loan 
requests on insurance policies, to inform customers of their account 
balances, to assist in cash withdrawals from annuities, transmit 
change-of-address forms, and to handle customer funds. Thus, 
Consolidated, like the employer in Thrower, had selected and 
employed White specifically to perform the functions that he 
exploited to accomplish his fraud and theft. Consolidated may, there- 
fore, be held liable for Robert White's conduct. 

Consolidated points to B. B. Walker, 108 N.C. App. at 566, 424 
S.E.2d at 174-75, in which this Court held that an employer could not 
be held liable when its security guards stole the customer's property 
that they had been assigned to protect. Id. at 565-66, 424 S.E.2d at 
174. A comparison of B. B. Walker and Thrower demonstrates the dif- 
ference between cases in which an employee is able to commit a tort 
solely by virtue of his employment and presence on the employer's 
premises, and those in which an employee is able to commit a tort by 
performing the precise tasks that he was hired to do and was held out 
to the public as authorized to perform. In B. 8. Walker, the defendant 
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security company's guards stole the plaintiff's property; they were 
able to commit the tort not because they were performing the task 
that they were assigned to perform-to protect the customer's prop- 
erty-but because they were stationed at the defendant's warehouse 
and had access to the property. Id. In Thrower, the salesman was able 
to embezzle customer funds solely by virtue of the tasks that he was 
assigned and authorized to perform, including accepting sales orders, 
filling out invoices, and billing customers. Thrower, 249 N.C. at 112, 
105 S.E.2d at 430. 

We hold that plaintiff's evidence places it in the Thrower cate- 
gory of cases. See Wabash Indep. Oil Co. v. Wills Ins. Agency, 248 Ill. 
App. 3d 719, 724-25, 618 N.E.2d 1214, 1218, appeal denied, 153 Ill. 2d 
570, 624 N.E.2d 818 (1993) (holding insurance agency liable for con- 
version by its agent based on vicarious liability). A jury could find, on 
the basis of this evidence, that Robert White was acting within the 
scope of his employment or authority and Consolidated was, as a 
result, liable for Robert White's fraud, conversion, and unfair and 
deceptive trade practices. Because plaintiff's evidence raises a gen- 
uine issue of material fact, the trial court erred in entering summary 
judgment in favor of Consolidated for these claims on the basis of 
vicarious liability. 

B. Negligence 

[5] In addition to arguing that Consolidated is vicariously liable for 
Robert White's acts, plaintiff contends that Consolidated is directly 
liable to plaintiff for its own negligence. As support for his conten- 
tion that the trial court erred in granting summary judgment on his 
negligence claim, plaintiff first argues that the trial court should not 
have allowed Consolidated to argue the merits of the negligence 
claim because it was not properly raised in defendant's motion for 
summary judgment. 

Rule 7(b)(l) of the North Carolina Rules of Civil Procedure 
requires that a motion state "with particularity the grounds there- 
for . . . ." Consolidated's motion for summary judgment stated only 
that the negligence claim was barred by the statute of limitations. In 
its brief to the trial court, however, Consolidated contended that 
plaintiff's evidence was insufficient to establish the elements of a 
claim for negligence. Plaintiff objected to the trial court, but the court 
chose to consider Consolidated's arguments as to the sufficiency of 
the evidence. The particularity requirement was adopted from Fed. R. 
Civ. P. 7(b). N.C.R. Civ. P. 7, comment to 2000 Amendment. The com- 
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mentary to our rule reports that "[tlhe federal courts do not apply 
the particularity requirement as a procedural technicality to deny 
otherwise meritorious motions. Rather, the federal courts apply 
the rule to protect parties from prejudice, to assure that opposing 
parties can comprehend the basis for the motion and have a fair 
opportunity to respond." Id. Because plaintiff has not pointed to 
anything more that he would or could have done had he received 
greater notice of the issue, we cannot determine that the trial court 
abused its discretion. 

With respect to the merits of plaintiff's claim for negligence, 
he was required to prove the existence of a legal duty owed to the 
plaintiff by the defendant, breach of that duty, and a causal rela- 
tionship between the breach and plaintiff's injury or loss. Sterner, 
159 N.C. App. at 629, 583 S.E.2d at 672. Defendant has not dis- 
puted that it owed a duty of care to plaintiff. Instead, defendant 
attempts to categorize plaintiff's negligence claim as strictly a claim 
for negligent retention. We do not view plaintiff's negligence theory 
so narrowly. 

As this Court has recognized, "[ilt is well established in this State 
that if an insurance agent or broker undertakes to procure for 
another insurance against a designated risk, the law imposes upon 
him the duty to use reasonable skill, care and diligence to procure 
such insurance and holds him liable to the proposed insured for loss 
proximately caused by his negligent failure to do so." Kaperonis v. 
Underwriters a t  Lloyd's, London, 25 N.C. App. 119, 128, 212 S.E.2d 
532, 538 (1975). In Kaperonis, an insurance agent agreed to obtain 
fire insurance for the plaintiff and attempted to do so through 
another insurance agency. The second agency purported to provide 
the desired insurance, forwarding what was ultimately learned to be 
a fake insurance certificate. When, after a fire, it was discovered that 
the policy was non-existent and the second agency had been engaged 
in massive mail fraud, this Court held that the initial agent could be 
held liable for negligence: 

The question presented, then, is whether the evidence was suffi- 
cient to support a jury finding that the defendants failed to exer- 
cise reasonable skill, care and diligence in allowing themselves to 
be misled by the fraudulent acts of others or in failing to make a 
timely discovery of the fraud. We hold that it was. 

Id. 
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Here, plaintiff offered evidence that Consolidated, through 
Robert White, agreed to procure insurance for plaintiff, including life 
insurance and annuities. Not even defendant contends that Robert 
White was acting outside the scope of his employment when he 
agreed to obtain the Guardian life insurance policy and the Keyport 
and Provident annuities. See Olvera v. Charles 2. Flack Agency, 
Inc., 106 N.C. App. 193, 198-99, 415 S.E.2d 760, 763 (1992) (phone 
call to employee of agency regarding policy was sufficient to give 
rise to a duty of care on the part of the agency). Further, plaintiff 
offered evidence that Consolidated reaped comn~issions from its rela- 
tionship with plaintiff, additional evidence that Consolidated agreed 
to procure insurance for plaintiff. Once Consolidated agreed to pro- 
cure insurance for plaintiff, it owed plaintiff a duty to exercise rea- 
sonable skill, care, and diligence in doing so. We are then faced with 
the question posed in Kaperonis: whether Consolidated failed to 
exercise reasonable skill, care, and diligence when it failed to dis- 
cover Robert White's fraud and conversion. Like the Court in 
Kaperonis, we hold that plaintiff's evidence is sufficient to survive a 
motion for summary judgment. 

Plaintiff offered sufficient expert testimony regarding the stand- 
ard of care in the insurance industry to raise a genuine issue of ma- 
terial fact as to whether Consolidated breached its duty to plaintiff. 
Plaintiff's expert testified that Consolidated did not act in accordance 
with insurance industry standards by (1) failing to implement anti- 
fraud policies and procedures despite industry warnings to do so and 
despite problems with another Consolidated employee; (2) failing to 
enforce its existing anti-fraud policies and those of Guardian; (3) fail- 
ing to have any management personnel or procedures in the Winston- 
Salem office to ensure supervision of account executives; (4) permit- 
ting mail, including checks, addressed to customers to be received by 
account executives at Consolidated's office without any oversight by 
management; (5) failing to require agents to provide Consolidated's 
main office with copies of customer records; and (6) ignoring 
"red flags" that should have suggested that Robert White might be 
committing fraud. Plaintiff's expert expressed the view that 
Consolidated's "very lax supervision, very lax setting up of proce- 
dures for the office to follow" was "almost an invitation for some- 
thing to go wrong." He concluded, "Consolidated . . . was deaf, dumb 
and blind on this episode." This evidence is sufficient to allow a rea- 
sonable jury to find that Consolidated breached its duty to plaintiff 
when it failed to discover Robert White's misconduct. 
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C. Unfair and Deceutive Trade Practices 

[6] In addition to arguing that it could not be held vicariously liable 
for Robert White's unfair and deceptive trade practices, Consolidated 
contends that summary judgment as to that claim was proper 
because plaintiff could not demonstrate that Robert White's acts 
were "in or affecting commerce." N.C. Gen. Stat. # 75-1.1 (2003). To 
establish a prima facie case of unfair and deceptive trade practices, 
a plaintiff must show that (1) the defendant committed an unfair or 
deceptive act or practice, (2) the act was in or affecting commerce, 
and (3) the act proximately caused injury to the plaintiff. Pleasant 
Valley Promenade v. Lechmere, Inc., 120 N.C. App. 650, 664, 464 
S.E.2d 47, 58 (1995). The sole issue on appeal is the second element. 

Consolidated argues that because Robert White's acts were 
related to "investment transactions," they do not fall within the scope 
of N.C. Gen. Stat. 5 75-1.1. While N.C. Gen. Stat. # 75-l.l(d) provides 
that a party claiming exemption from Chapter 75 bears the burden of 
proving its exemption, our Supreme Court appears to have placed the 
burden on a plaintiff to prove that the conduct falls within the defin- 
ition of "commerce" and does not fall within one of the exclusions 
recognized by the courts. HAJMM Co. u. House of Raeford Farms, 
Inc., 328 N.C. 578, 592, 403 S.E.2d 483, 492 (1991) ("For plaintiff to be 
entitled to the Act's remedies, it must show that defendants' conduct 
falls within the statutory framework allowing recovery."). 

In Skinner v. E. l? Hutton & Co., 314 N.C. 267, 275, 333 S.E.2d 
236, 241 (1985), the Supreme Court held that "securities transactions 
are beyond the scope of N.C.G.S. 75-1.1." The Court, in reaching this 
conclusion, relied to a substantial extent on the fact that securities 
transactions are " 'already subject to pervasive and intricate regula- 
tion' " under the North Carolina Securities Act and the federal securi- 
ties laws. Id. (quoting Lindner v. Durham Hosiery Mills, Inc., 761 
F.2d 162, 167-68 (4th Cir. 1985)). In HAJMM, the Court expanded this 
exception to cover "the trade, issuance and redemption of corporate 
securities or similar financial instruments[.]" HAJMM, 328 N.C. at 
594, 403 S.E.2d at 493. The Court explained4hat Chapter 75 applies to 
"the manner in which businesses conduct their regular, day-to-day 
activities, or affairs," while "[tlhe issuance of securities is an extraor- 
dinary event done for the purpose of raising capital . . . ." Id.3 This 

3. The Court was considering revolving fund certificates. It concluded that they 
were "in essence, corporate securities. . . . [whose] purpose is to  p r o ~ l d e  and maintain 
adequate capital for enterprises that issue them." Id. at 593, 403 S.E.2d at 493. 
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Court has since applied HAJMM to exclude a loan agreement from 
Chapter 75 coverage: "Because the loan agreement at issue here, 
which also granted [plaintiff] the right to purchase stock [in a 
company] in the future, was primarily a capital-raising device, it 
was not 'in or affecting commerce' for purposes of Chapter 75." 
Oberlin Capital, L.P v. Slavin, 147 N.C. App. 52, 62, 554 S.E.2d 
840, 848 (2001). 

Consolidated's focus on whether plaintiff purchased the life 
insurance and annuities as investments does not apply the proper 
test. Under HAJMM, the question is whether the transactions at issue 
involved securities or other financial instruments involved in raising 
capital. The Guardian life insurance policy and the fixed-rate annu- 
ities at issue in this case appear to be insurance products and not 
securities or other capital-raising financial instruments. See N.C. Gen. 
Stat. 5 58-58-23 (2003) (insurance code's regulation of annuities); 
N.C. Gen. Stat. # 78A-2(11) (2003) (excluding insurance policies and 
fixed-rate annuities from the statutory definition of "securities"). Our 
courts have repeatedly held that conduct relating to insurance prod- 
ucts is covered by Chapter 75. See, e.g., Pearce u. American Defender 
Life Ins. Co., 316 N.C. 461, 469, 343 S.E.2d 174, 179 (1986) ("[Pleople 
who buy insurance are consumers whose welfare Chapter 75 was 
intended to protect[.]"); Ellis v. Smith-Broadhurst, Inc., 48 N.C. App. 
180, 183, 268 S.E.2d 271, 273 (1980) (holding that Chapter 75 provides 
a remedy for unfair practices in the insurance industry). 

Without some evidence that the Guardian life insurance policy 
or the annuities constituted securities or other capital-raising instru- 
ments, the transactions at issue fall within the scope of Chapter 75. 
Because the parties do not raise any issue as to any other element 
of plaintiff's cause of action under N.C. Gen. Stat. # 75-1.1, we hold 
that the trial court erred in granting summary judgment on this 
cause of action. 

D. Statute of Limitations 

[7] Consolidated moved for summary judgment on the grounds that 
plaintiff's conversion, negligence, and fraud claims are barred by the 
applicable statutes of limitation. Consolidated relies upon the fact 
that plaintiff did not file suit until August 2001, more than three years 
after all but two of the transactions occurred. While the statute of 
limitations for conversion, negligence, and fraud is three years, N.C. 
Gen. Stat. 5 1-52 (2003), plaintiff contends that the "discovery rule" 
applies and he filed suit within three years of discovering his claims. 
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Alternatively, he argues that Consolidated should be equitably 
estopped from asserting the statute of limitations. 

The question whether a cause of action is barred by the statute of 
limitations is a mixed question of law and fact. Pembee Mfg. Gorp. u. 
Cape Fear Constr. Co., 313 N.C. 488,491,329 S.E.2d 350,352 (1985). 
When a defendant asserts the statute of limitations as an affirmative 
defense, the burden rests on the plaintiff to prove that his claims 
were timely filed. State Farm Fire & Cas. Co. v. Darsie, 161 N.C. 
App. 542, 547, 589 S.E.2d 391,396-97 (2003), disc. review denied, 358 
N.C. 241, 594 S.E.2d 194 (2004). 

With respect to equitable estoppel, if the evidence gives rise to 
only one inference from undisputed facts, then the doctrine of equi- 
table estoppel is a question for the court. Keech v. Hendricks, 141 
N.C. App. 649, 653, 540 S.E.2d 71, 75 (2000). When, however, "there 
are facts in dispute as to the existence of the elements of equitable 
estoppel, the issue of estoppel is for the jury." Friedland v. Gales, 131 
N.C. App. 802, 809, 509 S.E.2d 793, 798 (1998). 

1. Equitable Estoppel 

North Carolina courts "have recognized and applied the prin- 
ciple that a defendant may properly rely upon a statute of limitations 
as a defensive shield against 'stale' claims, but may be equitably 
estopped from using a statute of limitations as a sword, so  as to 
unjustly benefit from his own conduct which induced a plaintiff to 
delay filing suit." Id. at 806, 509 S.E.2d at 796. The essential elements 
of equitable estoppel are: 

"(1) conduct on the part of the party sought to be estopped which 
amounts to a false representation or concealment of material 
facts; (2) the intention that such conduct will be acted on by the 
other party; and (3) knowledge, actual or constructive, of the real 
facts. The party asserting the defense must have (1) a lack of 
knowledge and the means of knowledge as to the real facts in 
question; and (2) relied upon the conduct of the party sought to 
be estopped to his prejudice." 

Id. at 807, 509 S.E.2d at 796-97 (quoting Parker v. Thompson-Arthur 
Paving Co., 100 N.C. App. 367, 370, 396 S.E.2d 626, 628-29 (1990)). 
There need not be actual fraud, bad faith, or an intent to mislead or 
deceive for the doctrine of equitable estoppel to apply. Duke Univ. v. 
Stainback, 320 N.C. 337, 341, 357 S.E.2d 690, 692 (1987). 
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Here, viewed in the light most favorable to plaintiff, the evidence 
shows that by rerouting the true account statements and forwarding 
to plaintiff fabricated statements, Robert White intentionally pre- 
vented plaintiff from discovering that he had been injured and had a 
cause of action. See Friedland, 131 N.C. App. at 809, 509 S.E.2d at 798 
(equitable estoppel supported by fact "defendant actively concealed 
his wrongful conduct"); Bryant v. Adams, 116 N.C. App. 448,460,448 
S.E.2d 832, 838 (1994) (equitable estoppel applied when defendant 
"thwarted discovery efforts regarding specific facts"), disc. review 
denied, 339 N.C. 736, 454 S.E.2d 647 (1995). 

Equitable estoppel may be asserted against Consolidated as a 
result of the acts of Robert White if he acted within the scope of his 
employment. Hatcher v. Flockhart Foods, Inc., 161 N.C. App. 706, 
709, 589 S.E.2d 140, 142 (2003) (holding that defendant could be equi- 
tably estopped from asserting statute of limitations by imputing 
agent's concealment to defendant), disc. review denied, 358 N.C. 234, 
595 S.E.2d 150 (2004). As we have held, plaintiff has submitted suffi- 
cient evidence to permit a jury to impute Robert White's actions to 
Consolidated. In addition, a jury could, based on Consolidated's fail- 
ure-after learning of Robert White's dishonesty-to notify plaintiff 
of Robert White's acts, to reassign plaintiff to another account exec- 
utive, or to forward statements received for plaintiff's account, draw 
the inference that Consolidated "lulled [plaintiff] into a false sense of 
security" and it "breached the golden rule and fair play, justifying the 
entry of equity to prevent injustice." Stainback, 320 N.C. at 341, 357 
S.E.2d at 693. 

With respect to plaintiff's conduct, plaintiff offered evidence that 
he lacked actual knowledge of Robert White's thefts until April 2001 
and that he had no reason to suspect that any misconduct was occur- 
ring with respect to his account because of the fraudulent statements 
that he received. Although Consolidated argues that plaintiff should 
have become suspicious and called Keyport, Provident, or Guardian, 
as they did in April 2001, we believe that question cannot be resolved 
on summary judgment. It requires drawing inferences from the evi- 
dence in favor of Consolidated, the moving party. 

We hold that plaintiff was entitled to proceed to trial on his equi- 
table estoppel claim. We stress, however, "that our holding by no 
means is intended to say that as a matter of law the defendant is equi- 
tably estopped from asserting the statute of limitations as a defense." 
Keech, 141 N.C. App. at 654, 540 S.E.2d at 75. We merely hold that the 
evidence raises a permissible inference that the elements of equitable 
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estoppel are present, and estoppel, in this case, is a question of fact 
for the jury, upon proper instructions from the trial court. Id. 

Despite our holding regarding equitable estoppel, we must still 
consider the parties' arguments regarding the statute of limitations 
since a jury could conclude that defendant should not be equitably 
estopped from asserting the statute of limitations. We address each 
cause of action challenged by Consolidated separately. 

2. Fraud 

[8] Under N.C. Gen. Stat. ji 1-52(9) a claim for fraud must be filed 
within three years of the aggrieved party's "discovery. . . of the facts 
constituting the fraud[.]" Under this statute, "discovery" means either 
actual discovery or "when the fraud should have been discovered in 
the exercise of reasonable diligence." Darsie, 161 N.C. App. at 547, 
589 S.E.2d at 396. Ordinarily, the question of when fraud, in the exer- 
cise of reasonable diligence, should be discovered is a question of 
fact for the jury. Id. at 548, 589 S.E.2d at 397. When, however, "the 
evidence is clear and shows without conflict that the claimant had 
both the capacity and opportunity to discover the fraud but failed to 
do so, the absence of reasonable diligence is established as a matter 
of law." Id. 

Because evidence exists that plaintiff did not receive actual 
knowledge of Robert White's actions until April 2001, the primary 
question on appeal is whether plaintiff offered sufficient evidence 
to give rise to an issue of fact regarding the imputation of knowledge. 
As discussed in connection with equitable estoppel, the evidence 
presented by plaintiff would permit, although not require, a jury to 
conclude that as a result of Robert White's acts of concealment, plain- 
tiff did not fail to exercise reasonable diligence. 

In addition, our courts have held that a lack of reasonable dili- 
gence may be excused when the fraud was committed by a fiduciary. 
Id. at 551, 589 S.E.2d at 398. See also Jennings v. Lindsey, 69 N.C. 
App. 710, 715, 318 S.E.2d 318, 321 (1984) ("The existence and nature 
of a confidential relationship between the parties to a transaction 
may excuse a failure to use due diligence."). This principle does not 
apply, however, "[wlhere something happens which reasonably 
excites suspicion that a fiduciary has failed to disclose all essential 
facts[.]" Darsie, 161 N.C. App. at 552, 589 S.E.2d at 399. Plaintiff's evi- 
dence supports a finding of a fiduciary relationship with Robert White 
and with Consolidated. The record contains no undisputed evidence 
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of an event that would necessarily have placed plaintiff on notice that 
Robert White and Consolidated were failing to disclose all essential 
facts. The record thus contains sufficient evidence to defeat summary 
judgment on plaintiff's fraud claim based on the statute of limitations. 

3. Negligence 

[9] Claims based on negligence are governed by N.C. Gen. Stat. 
5 1-52(5), specifying a three-year statute of limitations "for any other 
injury to the person or rights of another, not arising on contract and 
not hereafter enumerated." Although this provision, unlike the one 
governing fraud claims, does not include a "discovery rule," plaintiff 
contends that N.C. Gen. Stat. Ej 1-52(16) applies to his negligence 
claim. N.C. Gen. Stat. # 1-52(16) states, in pertinent part: 

Unless otherwise provided by statute, for personal injury or 
physical damage to claimant's property, the cause of action, 
except in causes of action [for professional malpractice], shall 
not accrue until bodily harm to the claimant or physical damage 
to his property becomes apparent or ought reasonably to have 
become apparent to the claimant, whichever event first occurs. 
Provided that no cause of action shall accrue more than 10 years 
from the last act or omission of the defendant giving rise to the 
cause of action. 

N.C. Gen. Stat. # 1-52(16). Plaintiff asks us to construe this provision 
to cover his claim for purely pecuniary loss. We decline to do so. 

By its terms, this provision applies only to claims for "personal 
injury or physical damage to claimant's property." This language is 
unambiguous and cannot be read as drawing within its scope pecu- 
niary loss unrelated to personal injury or physical property damage. 
Plaintiff's proposed construction would read the word "physical" out 
of the statute. See First Investors Col-p. u. Cit izens  Bank, Inc., 757 
F. Supp. 687, 691 (W.D.N.C. 1991) ("The North Carolina courts have 
clearly not expanded the meaning of 'physical damage to property' 
beyond the traditional meaning of the phrase. Its application has been 
limited to cases wherein latent damages have been discovered in the 
form of personal injuries or physical damage to property."), af f 'd ,  956 
F.2d 263 (4th Cir. 1992). 

Moreover, when the General Assembly has intended to include 
pecuniary loss within the scope.of a discovery rule, it has done so 
expressly. Thus, in N.C. Gen. Stat. Ej 1-15(c) (2003) (emphasis added), 
the legislature provided: 
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Except where otherwise provided by statute, a cause of 
action for malpractice arising out of the performance of or fail- 
ure to perform professional services shall be deemed to accrue 
at the time of the occurrence of the last act of the defendant giv- 
ing rise to the cause of action: Provided that whenever there is 
bodily injury to the person, economic or monetary loss, or a 
defect i n  or damage to property which originates under circum- 
stances making the injury, loss, defect or damage not readily 
apparent to the claimant at the time of its origin, and the injury, 
loss, defect or damage is discovered or should reasonably be dis- 
covered by the claimant two or more years after the occurrence 
of the last act of the defendant giving rise to the cause of action, 
suit must be commenced within one year from the date discovery 
is made . . . . 

This provision was adopted in 1977, two years before enactment of 
N.C. Gen. Stat. # 1-52(16). Had the General Assembly intended to 
include "economic or monetary" loss-unrelated to personal injury or 
physical damage to property-in N.C. Gen. Stat. # 1-52(16), it would 
have done so. 

Since we conclude that N.C. Gen. Stat. # 1-52(16) does not apply 
to plaintiff's negligence claim, we hold that plaintiff's negligence 
claim is barred by the statute of limitations, subject only to its claim 
of equitable estoppel. We note, however, that two of the Guardian 
loan transactions occurred on 15 December 1998 and 22 February 
1999. Since plaintiff filed suit on 9 August 2001, negligence relating to 
those transactions is not time-barred under N.C. Gen. Stat. 3 1-52(5). 

4. Conversion 

[ lo]  The trial court dismissed plaintiff's conversion claim with 
regard to the Keyport annuities and granted summary judgment as to 
plaintiff's conversion claim based on the Provident annuity.4 
Conversion is " 'the unauthorized assumption and exercise of the 
right of ownership over the goods or personal chattels belonging 
to another, to the alteration of their condition or the exclusion of 
an owner's rights.' " White v. White, 76 N.C. App. 127, 129, 331 S.E.2d 
703, 704 (1985) (quoting Spinks v. Taylor, 303 N.C. 256, 264, 278 
S.E.2d 501, 506 (1981)). This cause of action is governed by the three- 
year statute of limitations in N.C. Gen. Stat. # 1-52(4) "[flor taking, 

4. Plaintiff's brief on appeal appears to limit his conversion claims to the 
annuities. 
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detaining, converting or injuring any goods or chattels, including 
action for their specific recovery." 

As with N.C. Gen. Stat. 5 1-52(5), governing negligence, the con- 
version statute of limitations does not expressly include a "discov- 
ery" clause. Plaintiff argues, however, that N.C. Gen. Stat. 5 1-52(16) 
should apply to his conversion claim. Because, as we discussed 
above, plaintiff's claim that Robert White converted his funds does 
not amount to a claim for physical damage to property, we disagree. 
Robert White took plaintiff's funds; he did not physicallji damage 
them. See First Investors Corp., 757 F. Supp. at 691 (holding that the 
statute of limitations for conversion is not subject to the discovery 
rule in N.C. Gen. Stat. # 1-52(16)). 

Plaintiff relies primarily on Aetna Casualty & Sur. Co. v. A d e r s ,  
116 N.C. App. 348, 447 S.E.2d 504 (1994), a case involving an insur- 
ance company's subrogation claim against an employee who had 
embezzled money from the insured. In Aetna, the Court was not 
required to reach the issue involved in this case. The Court assumed, 
but did not expressly decide, that N.C. Gen. Stat. 5 1-.52(16) applied to 
the embezzlement claim and concluded that the plaintiff insurer's 
claim was bawed under N.C. Gen. Stat. 5 1-52(16). The Court was not 
required to address the issue here: whether N.C. Gen. Stat. 5 1-52(16) 
restores a claim for conversion of funds otherwise barred by N.C. 
Gen. Stat. 5 1-52(4). 

In addition, it is not clear from Aetna that the Court applied the 
discovery rule. The Court noted that "defendant argues the last date 
on which defendant could have committed a tortious act giving rise 
to the cause of action was 11 November 1988, making the statute of 
limitations' expiration date 11 November 1991." Aetna, 116 N.C. App. 
at 350,447 S.E.2d at 505. The Court then held: "Because the statute of 
limitations would have run on the laundry's right to file the cause of 
action on 11 November 1991, plaintiff lost its right to file the suit after 
that date." Id. at 350-51, 447 S.E.2d at 505. The Court thus appears to 
have held that the statute of limitations began running with the last 
tortious act and not with the discovery of the tort. 

Alternatively, plaintiff, citing White, 76 N.C. App. at 129, 331 
S.E.2d at 705, argues that his conversion claim did not accrue and the 
statute of limitations did not begin to run until he demanded the con- 
verted property and Consolidated or Robert White refused to return 
it. In White, the Court explained the scope of this principle: " 'Where 
there has been no wrongful taking or disposal of the goods, and the 
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defendant has merely come rightfully into possession and then 

existence of the tort.' " Id. at 130, 331 S.E.2d at 705 (quoting Hoch v. 
Young, 63 N.C. App. 480, 483, 305 S.E.2d 201, 203 (statute did not 
begin to run until plaintiff stock owner demanded return from 
defendant who lawfully came into possession), disc. review denied, 
309 N.C. 632,308 S.E.2d 715 (1983)). Here, Robert White did not right- 
fully come into personal possession of plaintiff's funds; the "wrongful 
taking" and White's possession of the funds were simultaneous. The 
conversion occurred when Robert White exercised unlawful domin- 
ion over the funds-in other words, when Robert White withdrew the 
funds from the annuities without plaintiff's permission. 

Plaintiff's conversion claims are, therefore, barred by the statute 
of limitations subject to plaintiff's claim for equitable estoppeL5 

Conclusion 

In summary, we reverse the trial court's granting of the motion to 
dismiss as to plaintiff's claims for negligent hiring and breach of fidu- 
ciary duty. We affirm the dismissal of the claim for constructive fraud. 
With respect to the motion for summary judgment, we reverse the 
grant of summary judgment as to plaintiff's claims for fraud, conver- 
sion, negligence, and unfair and deceptive trade practices. Although 
we hold that the statute of limitations has run on plaintiff's claims for 
conversion and negligence, we hold that genuine issues of material 
fact exist as to plaintiff's claim of equitable estoppel and the applica- 
tion of the fraud statute of limitations. 

Affirmed in part; reversed in part. 

Judges McGEE and HUNTER concur. 

5. Because the parties have only briefed the questions whether the discovery 
rule in N.C. Gen. Stat. $ 1-52(16) applies to conversion causes of action and whether 
White and Hoch apply under the circumstances of this case, we do not express an opin- 
ion as to whether there is any other basis to apply a discovery rule to a conversion 
cause of action. 
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EUNICE C ECKARD, EXEC[ TRIY OF THE E S T ~ T E  OF STE\EU V I \ I ~ E U T  ECKARI), DECEGED, 
4\iu STATE O F  hORTH CAROLINA, E Y  REI. EL  ~ I C  E C E( KARD, EYEU TRIX OF THE 

ESTATL OF S ~ E L E U  %I\ ICEYT ECKARII, D E ~ E ~ s ~ D ,  PLAIUTIFFS ! CHANAE E \ O h  SMITH, 
MARK STEPHEN McCOLLUM, STEVE WALLACE, PHILLIP H REDMOND, 
SHERIFF OF IREDELL C o i h ~ k  HARTFORD FIRE INSURAhCE COMPANY, 4 1 ~  

IREDELL COUNTY, DEFEULMYTS 

No. COA02-1379 

(Filed 5 October  2004) 

1. Appeal and Error- appealability-interlocutory order- 
Rule 54(b) certification-writ of certiorari 

Although the two orders in a wrongful death action from 
which plaintiff has appealed are interlocutory orders based on 
the fact that plaintiff's claims against defendant Smith remain 
to be resolved, the Court of Appeals will hear both appeals, 
because: (1) the trial court's order granting summary judgment 
to the remaining defendants was certified under Rule 54(b); 
and (2) the Court of Appeals elects to treat plaintiff's pur- 
ported appeal of the grant of summary judgment in favor of 
the unnamed insurance company as a petition for writ of certio- 
rari to address the merits of the appeal in the interest of justice 
and judicial economy. 

2. Wrongful Death- vehicular police pursuit of law violator- 
gross negligence-moving roadblock 

The trial court did not err in a wrongful death action resulting 
from the vehicular pursuit of a law violator by granting summary 
judgment in favor of defendant law enforcement officers based 
on lack of evidence of gross negligence, because: (1) the officers 
had a compelling reason to apprehend defendant suspect, who 
had reportedly stolen a car by forcibly ejecting its occupant; (2) 
the identity of the suspect was not known to the officers when 
they initiated the chase; (3) law enforcement's ability to appre- 
hend a known individual at a later date does not preclude a pur- 
suit when officers have good reason to attempt to remove the 
driver from the road due to the immediate and significant poten- 
tial danger to the public, and in the instant case defendant sus- 
pect appeared mentally unstable, had been throwing rocks at 
cars, stole a car, and was driving erratically; (4) the pursuit was 
not a high-speed chase, never exceeded the speed limit, and in 
fact decreased to 25 to 35 miles per hour just before the collision; 
(5) allegations that the officers acted in a grossly negligent man- 
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ner in ways that did not, in the end, play a substantial part in 
bringing about the collision cannot form the basis for liability, 
and in the instant case plaintiff failed to demonstrate any con- 
nection between the conduct and the accident that resulted in 
decedent's death; and (6) the pertinent officers' actions in initiat- 
ing and performing a moving roadblock did not rise to a level of 
wanton conduct done with conscious or reckless disregard for 
the rights and safety of others. 

3. Statutes of Limitation and Repose- wrongful death-un- 
insured motorist carrier 

The trial court did not err by granting summary judgment in 
favor of the unnamed defendant uninsured motorist (UM) carrier 
based on expiration of the two-year statute of limitations ap- 
plicable to wrongful death actions under N.C.G.S. $ 1-53(4), 
because: (1) although N.C.G.S. Q 20-279.21(b)(3)(a) does not 
specify a time limitation for service of the UM carrier, our Court 
of Appeals previously held that service must be accomplished 
within the statute of limitations applicable to the accident; (2) 
although plaintiff did have various alias and pluries summonses 
issued, those summonses did not preserve plaintiff's claim 
against the UM carrier when the individual defendants were per- 
sonally served with the original summonses; (3) the UM carrier is 
not precluded from asserting the statute of limitations as a 
defense where plaintiff has not timely commenced her action 
against it even though the defense may not be available to the 
tortfeasor; (4) a claim against a UM carrier is actually one for the 
tort allegedly committed by the uninsured motorist, and thus, 
the statute of limitations applicable to the uninsured motorist 
controls as to the UM carrier as well; and (5) plaintiff failed to 
submit sufficient evidence to support a claim of equitable estop- 
pel with respect to the unnamed insurance company's statute of 
limitations defense since plaintiff did not demonstrate that the 
unnamed insurance company acted intentionally or through cul- 
pable negligence to induce reliance by plaintiff. 

Judge GEER concurring in part and dissenting in part. 

Appeal by plaintiff executrix from order entered 5 June 2001 
by Judge Sanford L. Steelman, Jr. in Iredell County Superior Court, 
and from order entered 17 April 2002 by Judge Mark E. Klass in 
Iredell County Superior Court. Heard in the Court of Appeals 21 
August 2003. 
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Starnes and Killian, PLLC, by Wesley E. Starnes; and Wilson, 
Lackey & Rohr, PA., by David S. Lackey, for plaintiffs- 
appellants. 

Kennedy Covington Lobdell & Hickman, LLP, by Wayne P 
Huckel and Christopher L. Ekman, for defendants-appellees 
McCollum, Wallace, Redmond, Hartford Fi re  Insurance 
Company and Iredell County. 

H. Brent Helms for unnamed defendant-appellee. 

BRYANT, Judge. 

Eunice C. Eckard, plaintiff-executrix of Steven Vincent Eckard's 
(Mr. Eckard's) estate, appeals from two orders entered 5 June 2001 
and 17 April 2002 granting summary judgment: one entered in favor of 
the law enforcement defendants Lt. McCollum, Chief Deputy Wallace, 
Sheriff Redmond, Iredell County and Hartford Fire Insurance 
Company (Iredell defendants); and the other entered in favor of the 
unnamed defendant uninsured motorist (UM) carrier, Indemnity 
Insurance Company of America (Indemnity Insurance). 

On the afternoon of 13 August 1998, in Statesville, North 
Carolina, Sheriff's Deputy Eric Drye was flagged down by several 
people in a McDonald's parking lot. They told him that a woman- 
barefoot and wearing a medical bracelet-had been throwing rocks 
at cars in the parking lot, but that she was now headed toward the 
First Union Bank. Deputy Drye "took it as there was somebody that 
wasn't maybe in their right mind." 

At the bank, Deputy Drye learned that the woman had again been 
throwing rocks at cars, but had since driven off in a stolen, white 
Chevrolet Blazer in the direction of a nearby Wal-Mart. Deputy Drye 
drove towards the Wal-Mart until he encountered what appeared to 
be the stolen Blazer. The driver of the Blazer seemed to be an 
unskilled driver; she was weaving back and forth, repeatedly running 
off the road and crossing the center line. Other vehicles moved out of 
the way to avoid being struck. The Blazer was, however, traveling 
within the speed limit. Following the Blazer north on Highway 21, 
Deputy Drye activated his emergency lights and sirens, but the Blazer 
refused to stop. 

Responding to a call by Deputy Drye, Deputy David Gagnon 
attempted to stop the Blazer by positioning his car diagonally across 
the northbound lane of Highway 21. The Blazer swerved around his 



IN THE COURT OF APPEALS 315 

ECKARD v. SMITH 

[I66 N.C. App. 312 (2004)l 

car, and Deputy Gagnon fell in behind Deputy Drye with the two offi- 
cers continuing to follow the Blazer north on Highway 21. As the 
Blazer exited Highway 21 onto the ramp for southbound 1-77, the 
deputies once again tried to block the vehicle, but were unable to do 
so. The Blazer continued on 1-77, driving erratically but within the 
posted speed limit. 

The Blazer exited onto westbound 1-40, Acting supervisor 
Lieutenant Mark McCollum had positioned his vehicle at the base of 
the 1-40 on-ramp with his emergency lights and sirens activated. The 
Blazer swerved around him and collided with the left front quarter 
panel of his car. Lieutenant McCollum pulled in behind the Blazer, 
with Deputies Drye and Gagnon following behind him, and the pur- 
suit continued on westbound 1-40. There was "heavy citizen traffic" 
on 1-40. 

Shortly thereafter, Chief Deputy Steve Wallace joined the pursuit, 
pulling his unmarked vehicle in front of the Blazer. The Blazer had 
been traveling at about 55 miles per hour, but with Chief Deputy 
Wallace positioned in front of the Blazer, the cluster of vehicles 
slowed to 25 to 35 miles per hour. An audiotape indicates Chief 
Deputy Wallace radioed that they needed to "try to get a marked unit 
up beside here to box [her] in. We've gotta stop this." At that point, 
the Blazer was in the left lane of the highway, and Chief Deputy 
Wallace's and Lt. McCollum's vehicles were within a car's length in 
front of and behind the Blazer. 

When the Blazer braked abruptly, Lt. McCollum's vehicle collided 
with the Blazer, causing the Blazer's trailer hitch to puncture the 
bumper of the police car and temporarily attach the two vehicles. The 
Blazer then swerved sharply left into the median. Lieutenant 
McCollum's car broke loose, and the Blazer collided head-on with the 
vehicle driven by Mr. Eckard, in an eastbound lane of 1-40. Lieutenant 
McCollum's vehicle in turn struck several eastbound vehicles. A sec- 
ond deputy, also part of the pursuit, collided with yet another vehicle. 
Mr. Eckard died from injuries sustained in the accident. 

The accident occurred in the early afternoon at approximately 
2:00 p.m. The pursuit had covered 10 to 15 miles and lasted 12 to 15 
minutes. The driver of the Blazer was identified as Chanae Evon 
Smith (Smith). 

At the time of the accident, Smith was 17 years old and living with 
her parents. She had hitchhiked to Iredell Memorial Hospital on 12 
August 1998, the day before the accident, for unspecified treatment, 
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but was released the same day. She then went to her pastor's house 
for spiritual guidance at least twice. On 13 August 1998, Smith again 
went to Iredell Memorial Hospital, but left on her own. As of 13 
August 1998, Smith did not have a driver's license, had never driven a 
car, and was not insured. 

On 8 August 2000, plaintiff filed a wrongful death action against 
defendant Smith and the Iredell defendants (defendants Lt. 
McCollum, Chief Deputy Wallace, Sheriff Phillip Redmond, Hartford 
Fire Insurance Co., and Iredell County). The Iredell defendants filed 
an answer on 9 October 2000; defendant Smith filed an answer on 13 
October 2000. 

On 16 November 2000, a copy of the complaint and copies of the 
summonses served on the defendants were sent by certified mail to 
the uninsured motorist (UM) carrier, Indemnity Insurance. On 19 
February 2001, Indemnity Insurance filed its answer and motion to 
dismiss. Indemnity Insurance filed a renewed motion to dismiss on 25 
May 2001 with a supporting affidavit, arguing that plaintiff failed to 
serve the UM carrier within the applicable statute of limitations. At 
the hearing on the motion to dismiss, Judge Sanford L. Steelman con- 
verted the motion into a motion for summary judgment and granted 
the motion in an order entered 5 June 2001. 

The Iredell defendants filed a motion for summary judgment on 
7 March 2002. In an order entered 17 April 2002, Judge Mark E. Klass 
granted the motion and, pursuant to N.C. Gen. Stat. 3 1A-1, Rule 
54(b), certified that the order was a final judgment as to all defend- 
ants except Smith and that there was no just reason for delay. On 25 
April 2002, plaintiffs filed notice of appeal from Judge Steelman's and 
Judge Klass' orders. 

Interlocutory Nature of the Apppal 

[I] Because plaintiff's claims against defendant Smith remain to be 
resolved, the two orders from which plaintiff has appealed are inter- 
locutory orders. Embler v. Embler, 143 N.C. App. 162, 164,545 S.E.2d 
259, 261 (2001) (an interlocutory order is an order made during the 
pendency of an action that does not dispose of the entire case). An 
interlocutory order is immediately appealable if either: (1) the trial 
court has certified the case for appeal under Rule 54(b) of the Rules 
of Civil Procedure; or (2) the challenged order affects a substantial 
right of the appellant that would be lost without immediate review. 
Embler, 143 N.C. App. at 165, ,545 S.E.2d at 261. 
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Here, the trial court's order granting summary judgment to the 
Iredell defendants is properly before this Court based on the trial 
court's Rule 54(b) certification. The trial court entered final judgment 
as to the Iredell defendants, leaving only the claims against Smith to 
be tried, and found that "there is no just reason for delay." 

The order granting judgment in favor of Indemnity Insurance, 
however, includes no Rule 54(b) certification. Although the burden is 
on the appellant to establish that a substantial right will be affected 
without an immediate appeal, Embler, 143 N.C. App. at 165, 545 
S.E.2d at 262, plaintiff has not argued that his appeal from Judge 
Steelman's order implicates a substantial right and we can discern 
none. We note that plaintiff has failed to provide "[a] statement of 
grounds for appellate review" in violation of Rule 28(b)(4). 
Nevertheless, under the unique circumstances of this case, we 
believe that justice and judicial economy will best be served by allow- 
ing an immediate appeal as to the Indemnity Insurance order and, 
therefore, we elect in our discretion to treat the purported appeal as 
a petition for writ of certiorari and to address the merits of the 
appeal. Coca-Cola Bottling Co. Consol. v. Durham Coca-Cola 
Bottling Co., 141 N.C. App. 569, 574, 541 S.E.2d 157, 161 (2000). 

The issues on appeal are whether the trial court properly granted 
summary judgment in favor of the: (I) Iredell defendants; and (11) UM 
carrier, Indemnity Insurance Company of America. 

Summ.ary Judgment a,s to the Iredell Defendants 

[2] Plaintiff first contends that the trial court erred in granting sum- 
mary judgment for the Iredell defendants. Defendants moved for sum- 
mary judgment on the grounds that "[pllaintiffs' claims are subject to 
a standard of gross negligence, and the evidence viewed in the light 
most favorable to [pllaintiffs establishes that the conduct of the 
Iredell [dlefendants on August 13, 1998 did not rise to the level of 
gross negligence, as a matter of law." 

Under Rule 56(c) of the Rules of Civil Procedure, summary judg- 
ment "shall be rendered forthwith if the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with 
the affidavits, if any, show that there is no genuine issue as to any 
material fact and that the party is entitled to a judgment as a matter 
of law." N.C.G.S. $ 1A-1, Rule 56(c) (2003). The moving party has the 
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burden of establishing the absence of any genuine issue of material 
fact, and the trial court should view the evidence in the light most 
favorable to the nonmoving party. Nowis v. Zambito, 135 N.C. App. 
288, 293, 520 S.E.2d 113, 116 (1999). "[Allthough it is seldom appro- 
priate to grant summary judgment in a negligence action, it is proper 
if there are no genuine issues of material fact, and the plaintiff fails to 
demonstrate one of the essential elements of the claim." Parish v. 
Hill, 350 N.C. 231, 236, 513 S.E.2d 547, 550 (1999). 

On appeal, this Court has the task of determining whether, on the 
basis of the materials presented to the trial court, there is a genuine 
issue as to any material fact and whether the moving party is entitled 
to judgment as a matter of law. Oliver 2). Roberts, 49 N.C. App. 311, 
314, 271 S.E.2d 399, 401 (1980). We review the trial court's grant of 
summary judgment de novo. Shroyer v. County of Mecklenburg, 154 
N.C. App. 163, 167, 571 S.E.2d 849, 851 (2002). 

Our Supreme Court has held that "in any civil action resulting 
from the vehicular pursuit of a law violator, the gross negligence 
standard applies in determining the officer's liability." Parish, 350 
N.C. at 238, 513 S.E.2d at 551. Since Mr. Eckard's death arose out of 
the deputies' pursuit of defendant Smith, who had stolen a vehicle, 
the question before this Court is whether plaintiff submitted suffi- 
cient evidence to permit a jury to conclude that defendants' conduct 
constituted gross negligence. 

Gross negligence has been defined as "wanton conduct done 
with conscious or reckless disregard for the rights and safety of 
others." Bullins v. Schmidt, 322 N.C. 580, 583, 369 S.E.2d 61, 603 
(1988). An act is wanton " 'when it is done of wicked purpose, or 
when done needlessly, manifesting a reckless indifference to 
the rights of others.' " Yarzcey u. Lea, 354 N.C. 48, 52, 550 S.E.2d 
155, 157 (2001) (quoting Foster u. Hyman, 197 N.C. 189, 191, 148 S.E. 
36, 37-38 (1929)). 

This Court pointed out in Nom-is, 135 N.C. App. at 294-95, 
520 S.E.2d at 117-18, that our appellate courts have examined nu- 
merous factors in determining whether a police pursuit constituted 
gross negligence. These factors relate to a single issue: "the prob- 
ability of injury to the public by the officers' decision to pursue 
and continue to pursue the suspect." Norris, 135 N.C. App. at 294, 
520 S.E.2d at 117. The Court in Parish explained, however, that 
despite the risk of injury to the public, policy reasons exist for al- 
lowing pursuits: 
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"Political society must consider not only the risks to passengers, 
pedestrians, and other drivers that high-speed chases engender, 
but also the fact that if police are forbidden to pursue, then many 
more suspects will flee-and successful flights not only reduce 
the number of crimes solved but also create their own risks for 
passengers and bystanders." 

Parish, 350 N.C. at 245, 513 S.E.2d at 555 (quoting Mays v. City of 
East St. Louis, Ill., 123 F.3d 999, 1003 (7th Cir. 1997)). An officer 
"must conduct a balancing test, weighing the interests of justice in 
apprehending the fleeing suspect with the interests of the public in 
not being subjected to unreasonable risks of injury." Parish, 350 N.C. 
at 236, 513 S.E.2d at 550. "Gross negligence" occurs when an officer 
consciously or recklessly disregards an unreasonably high proba- 
bility of injury to the public despite the absence of significant coun- 
tervailing law enforcement benefits. 

Plaintiff challenges as gross negligence (a) defendants' initial 
decision to pursue defendant Smith, (b) the continued pursuit after 
repeated unsuccessful efforts to cause her to stop, (c) the manner of 
conducting the pursuit, and (d) the efforts to force Smith to slow to a 
stop on 1-40. We examine each of these contentions. 

Plaintiff argues that the pursuit was unnecessary even though 
Smith's identity was unknown, because her identity could have been 
discovered and she could have been apprehended at a later date. In 
considering a decision to initiate a pursuit, a court must first look 
to the reason for the pursuit: "If the officer was attempting to appre- 
hend someone suspected of violating the law, the police officer would 
fall squarely within the [gross negligence] standard of care." Nowis, 
135 N.C. App. at 294,520 S.E.2d at 117. The court must then "consider 
whether the suspect was known to police and could be arrested 
through means other than apprehension via a high speed chase; 
or whether the fleeing suspect presented a danger to the public 
that could only be abated by immediate pursuit." Id. (internal 
citations omitted). 

In the present case, the officers had a compelling reason to 
apprehend the suspect, who had reportedly stolen a car by forcibly 
ejecting its occupant. The identity of the suspect was not known to 
the officers when they initiated the chase. While Smith's identity 
could perhaps-but not certainly-have been ascertained by check- 
ing the records of nearby hospitals, this Court has already held that 
law enforcement's ability to apprehend a known individual at a later 
date does not preclude a pursuit when officers have "good reason to 
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attempt to remove [the driver] from the road due to the immediate 
and significant potential danger to the public." Nom-is, 135 N.C. App. 
at 295, 520 S.E.2d at 118. The evidence is undisputed that Smith 
appeared mentally unstable, she had been throwing rocks at cars, she 
stole a car, and she was driving very erratically. Given these circum- 
stances, the decision to immediately pursue Smith, rather than to first 
engage in a possibly futile attempt to identify her, does not constitute 
gross negligence. 

With respect to the continuation of the pursuit, the evidence is 
undisputed that the pursuit never exceeded the speed limit and, in 
fact, decreased to 25 to 35 miles per hour just before the collision. 
This was not a high-speed pursuit. The pursuit occurred in broad day- 
light on a dry, straight highway with no possibility of intersections. 
When these facts are compared to those of prior appellate decisions, 
we are compelled to hold that plaintiff has failed to demonstrate that 
continuation of the pursuit was gross negligence. See, e .g . ,  Parish, 
350 N.C. at 246, 513 S.E.2d at 555-56 (officer not grossly negligent 
where he pursued a vehicle at 200 a.m. in clear, dry conditions and 
light traffic on 1-85 for five miles at speeds reaching 130 miles per 
hour); Bullins, 322 N.C. at 581-82, 369 S.E.2d at 602 (14 minute pur- 
suit over 18 miles at speeds of 100 miles per hour on U.S. 220 was not 
plain negligence even though several vehicles had to pull off the road 
to avoid collision); Nor-ris, 135 N.C. App. at 290, 520 S.E.2d at 115 
(officer not grossly negligent where he chased the suspect at speeds 
of 70 miles per hour in a 35 mile per hour residential zone until the 
suspect ran a red light). 

Plaintiff next points to various conduct that occurred during the 
course of the pursuit, including Chief Deputy Wallace's driving an 
unmarked car, Lt. McCollum's not having a standard light bar on his 
car, deputies attempting roadblocks without permission, an exces- 
sive number of deputies engaging in the pursuit, Chief Deputy 
Wallace's using two feet to drive, and Lt. McCollum's exceeding the 
speed limit in responding to the call regarding the pursuit. Plaintiff 
was required not only to prove that such conduct constituted gross 
negligence, but also to prove "the existence of a causal connection 
between the conduct and the accident." Parish, 350 N.C. at 246, 513 
S.E.2d at 556; see District of Columbia v. Walkeq 689 A.2d 40, 46 
(D.C. App. 1997) ("[Tlhe primary focus must be not upon the conduct 
of the [police] officers in all its aspects, but only upon that particular 
conduct that might be said to have proximately caused the collision. 
Allegations that the officers acted in a grossly negligent manner 
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in ways that did not, in the end, play a substantial part in bringing 
about the collision cannot form the basis for liability."). Even if this 
conduct could be considered to exceed simple negligence, plaintiff 
has failed to demonstrate any connection between the conduct and 
the accident that resulted in Mr. Eckard's death. Plaintiff makes no 
argument that had defendants not engaged in this conduct, the acci- 
dent would not have occurred. 

Plaintiff's final challenge alleging gross negligence involves 
defendants' efforts to force Smith's Blazer to stop by means of a mov- 
ing roadblock. Radio communications from Chief Deputy Wallace 
were interpreted to mean "that. . . [they] were going to try to box her 
in, try to slow her down and force her to the shoulder of the road or 
the emergency strip of the road." 

Lieutenant McCollum's written statement explained the intent 
in greater detail: 

Somewhere near the US 21A-40 interchange Chief Deputy Wallace 
was able to position his patrol vehicle in front of the suspect ve- 
hicle; everyone was still traveling I-40[(W)]. . . . As the pursuit 
neared the 'N.c. 115A-40(W) interchange, Chief Wallace and 
myself were going to attempt to slow the pursuit down even 
more, and hopefully to an uneventful end. This was going to be 
attempted by Wallace staying in front of the suspect vehicle, and 
myself staying close behind the suspect vehicle; and for Wallace 
and myself gradually decreasing our speed to a steady even stop. 
In order to do this, Wallace and myself had to contain the suspect 
vehicle in a safe zone or "Box" between our 2 vehicles. Wallace 
began slowing his vehicle, the suspect was abruptly also slowing. 
I was likewise slowing my vehicle. We all decreased our speeds 
down to approximately 40 MPH. Wallace started slowing again, 
the suspect did not slow immediately, but did then begin. I moved 
my patrol vehicle close in order to tighten the safe zone or "Box" 
This would hopefully close off escape routes and bring every- 
thing to a safe conclusion. 

This description of Chief Deputy Wallace's and Lt. McCollum's 
strategy matches up with Lt. McCollum's description of a "moving 
roadblock": 

The definition of a moving roadblock is surrounding of a vehicle 
that's failing to stop to the point to where you, whether they want 
to stop or not, force them to stop. You start slowing the speed 
down even if they don't wish to slow the speed down. . . . A mov- 
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ing roadblock ends up being the same [as a stationary roadblock], 
other than you try to surround this particular car or vehicle that's 
failing to stop with as many units as you can to where ideally it is 
totally encapsulated, and then it is forced to stop by the car in 
front bringing everything to a stop. 

A jury could, based on this evidence, conclude that defendants 
Chief Deputy Wallace and Lt. McCollum were executing a moving 
roadblock with the intent of forcing the Blazer to stop on 1-40. The 
question is whether this conduct constituted gross negligence under 
the circumstances. 

While it appears our appellate courts have not yet specifi- 
cally addressed moving roadblocks, there is nothing in our juris- 
prudence that requires application of a different standard of gross 
negligence in evaluating facts surrounding a moving roadblock ver- 
sus other types of police pursuits. Therefore we analyze moving road- 
blocks as we would any other type of police pursuit, using the stand- 
ard of gross negligence generally applied to police pursuit cases. As 
previously noted, gross negligence occurs when an officer con- 
sciously or recklessly disregards an unreasonably high probability of 
injury to the public despite the absence of significant countervailing 
law enforcement benefits. 

In the instant case, the facts indicate that the relevant stretch of 
1-40 on which the moving roadblock occurred that day was dry and in 
good condition, it was a straight stretch of road with rolling hills, the 
weather was sunny and clear, and traffic was moderate to heavy. At 
all times during the pursuit, including during the moving roadblock, 
all of the defendants had their blue lights flashing and their sirens on. 
The pursuit of Smith on 1-40 lasted for only three miles, and was at all 
times at or below the posted speed limit, with a speed of only 25 
m.p.h. just prior to the accident. The dissent focuses on the fact that 
traffic on 1-40 that afternoon was moderate to heavy, a fact that may 
lead a jury to believe initiating a moving roadblock at that time was 
grossly negligent. However, the amount of traffic could also be con- 
sidered as a motivating factor in the defendants' decision to initiate a 
moving roadblock, thereby reducing the possibility of injury to other 
motorists on 1-40 that day. 

Lieutenant McCollum and Chief Deputy Wallace attempted to 
control defendant Smith's movement by slowing her down, trying to 
cushion her from other motorists on the road by placing officers in 
front of and behind her vehicle. Smith's "unskilled" and "erratic" driv- 
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ing, and the fact that she struck an officer's vehicle while merging 
onto 1-40, was sufficiently alarming such that the officers needed to 
do more than simply follow her; they needed to reduce the immediate 
and significant danger Smith posed to other motorists. 

During the moving roadblock, all of the officers involved main- 
tained control of their vehicles with the exception of Lt. McCollum, 
who lost control of his vehicle when Smith suddenly started braking. 
However, Lt. McCollum's loss of control of his vehicle under these cir- 
cumstances is significantly less severe than that of the officer in Bray 
v. N.C. Dep't of Crime Control & Public Safety, 151 N.C. App. 281, 
564 S.E.2d 910 (2002). In Bmy, the officer lost control of his vehicle 
while engaged in a high speed pursuit. He was determined to have 
been speeding excessively on a curving rural road when he crossed 
the center line, striking and injuring a civilian motorist. However, his 
actions in pursuing a suspect were not found to be wanton conduct 
constituting gross negligence. Bray, 151 N.C. App. at 283, 564 S.E.2d 
at 912. In the instant case, Lt. McCollum's actions, when compared 
with those of the officer in Brag, do not rise to the level of wanton 
conduct constituting gross negligence. 

Based on the dissent's analysis, any moving roadblock would 
constitute evidence of gross negligence, as there is almost always a 
substantial risk of collision or "high liability." The defendants here 
recognized there was a potential danger to civilians associated with a 
moving roadblock, just as there is with any pursuit. However, they 
conducted the moving roadblock in such a manner that it lasted for 
only about three miles and was undertaken at relatively low speeds. 
Our Supreme Court has held that " 'police officers have a duty to 
apprehend lawbreakers and society has a strong interest in allowing 
the police to carry out that duty without fear of becoming insurers for 
the misdeeds of lawbreakers.' " Parish, 350 N.C. at 236, 513 S.E.2d at 
550 (citation omitted). Police officers are required " 'to act decisively 
and to show restraint at the same moment, and their decisions have 
to be made "in haste, under pressure, and frequently without the lux- 
ury of a second chance." ' " Parish, 350 N.C. at 246, 513 S.E.2d at 556 
(citations omitted). 

North Carolina's standard of gross negligence, with regard to 
police pursuits, is very high and is rarely met.l Unless we are to 

1. See Parish, 350 N.C. 231, 513 S.E.2d 547 (police pursuit that reached speeds of 
120 to 130 m.p.h., and passed multiple civilian motorists on interstate, did not consti- 
tute gross negligence); Young v. Woodall, 343 N.C. 459, 471 S.E.2d 357 (1996) (police 
pursuit at  2:00 a.m., in which officer exceeded posted speed limit, did not activate his 
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impose a different and higher standard for police pursuits involving 
moving roadblocks, the facts in the instant case cannot be distin- 
guished from our present case law. Defendants Chief Deputy Wallace 
and Lt. McCollum's actions in initiating and performing a moving 
roadblock do not rise to a level of "wanton conduct done with con- 
scious or reckless disregard for the rights and safety of others." 
Bullins, 322 N.C. at 583, 369 S.E.2d at 603. Viewing the evidence in 
the light most favorable to plaintiffs, we agree with the trial court that 
plaintiffs have failed to establish that the actions of the Iredell 
defendants rose to the level of gross negligence as a matter of law. 
Accordingly, this assignment of error is overruled. 

Uninsured Motorist (UM) Carrier 

[3] Plaintiff contends that her claim against the uninsured motor- 
ist (UM) carrier Indemnity Insurance is not barred by the two- 
year statute of limitations applicable to wrongful death actions. 
We disagree. 

N.C. Gen. Stat. Q 20-279.21(b)(3)(a), provides that in order for a 
UM carrier to be bound by a judgment against the uninsured motorist, 
the insurer must be "served with copy of summons, complaint or 
other process in the action against the uninsured motorist by regis- 
tered or certified mail, return receipt requested, or in any manner 
provided by law." N.C.G.S. Q 20-279. 21(b)(3)(a) (2003). Once the 
insurer is properly served, it becomes "a party to the action between 
the insured and the uninsured motorist though not named in the cap- 
tion of the pleadings and may defend the suit in the name of the unin- 
sured motorist or in its own name." Id.  

siren or blue lights, did not notify his dispatcher, and struck a cibllian motorist, did not 
constitute gross negligence); Bray,  1.51 N.C. App. at  283, ,564 S.E.2d at 912 (police pur- 
suit in which officer caused an accident, after speeding excessively and crossing the 
center line on a curving rural road, did not constitute gross negligence); Brrcy, 151 N.C. 
App. at 284, 564 S.E.2d at 912 (quoting Young, 343 N.C. at  463, 471 S.E.2d at 360) (offi- 
cer's pursuit of a suspect " 'without activating the blue light or siren, his entering the 
intersection while the caution light was flashing, and his exceeding the speed limit 
were acts of discretion on his part which may have been negligent but were not grossly 
negligent' "); .%)-ris, 135 K.C. App. 288, 520 S.E.2d. 113 (police pursuit at speed of 70 
n1.p.h. in a 35 n1.p.h. zone, where suspect ran a red light and struck and killed a civil- 
ian motorist, did not constitute gross negligence); Clark z3. Burke County. 117 N.C. 
App. 85, 450 S.E.2d 747 (1994) (police pursuit at  75 m.p.h. in a 45 m.p.h. zone resulting 
in an accident in which the passengers in the suspect vehicle were killed, did not con- 
stitute gross negligence); Fowler r.. ,VC. Dep't of Crime Control & Pub. Safety, 92 N.C. 
App. 733, 736, 376 S.E.2d 11. 13 (1989) (officer's pursuit of a suspect at  speeds of 
approximately 11.5 m.p.h., "u-ithout activating either his siren or flashing blue lights," 
did not constitute gross negligence). 
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Although the statute does not specify a time limitation for service 
of the UM carrier, this Court in Thomas v. Washington, 136 N.C. App. 
750, 525 S.E.2d 839 (2000), held that service must be accomplished 
within the statute of limitations applicable to the accident. Thomas, 
136 N.C. App. at 754, 525 S.E.2d at 842 ("the three-year tort statute of 
limitations, which begins running on the date of an accident, also 
applies to the uninsured motorist carrier"). More recently, this Court 
held: "In requiring the UM carrier to be included in the underlying tort 
action, the legislature intended to subject the insured's action against 
the carrier to the statute of limitations for the tort claim." Sturdivant 
v. Andrews, 161 N.C. App. 177, 179, 587 S.E.2d 510, 511 (2003). 

Because plaintiff has sued for wrongful death, the applicable 
statute of limitations is two years. N.C.G.S. Q 1-53(4) (2003). The acci- 
dent occurred on 13 August 1998 and the statute of limitations, there- 
fore, ran on 13 August 2000. Plaintiff filed suit against Smith and the 
Iredell defendants on 8 August 2000. Defendants were all served with 
the complaint and original summonses no later than 17 August 2000. 
It is undisputed that plaintiff did not serve Indemnity Insurance with 
the complaint and summonses until 16 November 2000. Under 
Thomas and Sturdivant, plaintiff's UM claim is barred by the statute 
of limitations. 

Although plaintiff did have various alias and pluries summonses 
issued, this Court in Thomas held that those summonses did not 
preserve plaintiff's claim against the UM carrier when, as here, the 
individual defendants were personally served with the original sum- 
monses. Thomas, 136 N.C. App. at 755, 525 S.E.2d at 843. In addition, 
contrary to plaintiff's suggestion, it is irrelevant that the uninsured 
motorist, defendant Smith, has no statute of limitations defense 
because she was timely sued. Reese v. Barbee, 129 N.C. App. 823,827, 
501 S.E.2d 698, 701 (1998), aff'd by equally divided court, 350 N.C. 
60, 510 S.E.2d 374 (1999) ("[The UM carrier] is not precluded from 
asserting the statute of limitations as a defense where plaintiff has 
not timely commenced her action against it, even though the defense 
may not be available to the tort-feasor."). 

Plaintiff argues further that the statute of limitations should not 
begin to run as to the UM carrier until the plaintiff has discovered the 
identity of the UM carrier. She contends that Thomas should be lim- 
ited to cases in which the UM carrier is known by the plaintiff. This 
argument cannot be reconciled with the rationale underlying Thomas 
and Sturdivant. Those opinions squarely reject the proposition that a 
separate statute of limitations applies to a claim against the UM car- 
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rier and hold that the statute of limitations commences running at the 
same time as to both the UM motorist and the UM carrier. 

This rationale is also compelled by the Supreme Court's opinions 
in Liberty Mut. Ins. Co. v. Pennington, 366 N.C. ,571, 573 S.E.2d 118 
(2002) and in Brown v. Lumbe?man's Mut. Casualty Co., 285 N.C. 
313, 204 S.E.2d 829 (1974). In Pennington, the Court wrote: 

In the situation where a tortfeasor has no liability insurance 
coverage, the injured insured's UM carrier generally would be the 
only insurance provider exposed to liability for the insured's 
claim for damages. As such, it follows that the UM provider need 
be made a party to the suit and be served with a copy of the sum- 
mons and complaint within the statute of limitations governing 
the underlying tort. 

Pennington, 356 N.C. at 577, 573 S.E.2d at 122 (emphasis added). 
Likewise, in Brown, the Court explained that a claim against a UM 
carrier "is actually one for the tort allegedly committed by the unin- 
sured motorist." Brown, 285 N.C. at 319, 204 S.E.2d at 834. For that 
reason, the statute of limitations applicable to the uninsured motorist 
controls as to the UM carrier as well. 

Alternatively, plaintiff argues that Indemnity Insurance should be 
estopped from asserting the defense of the statute of limitations. 
Plaintiff has submitted ebldence that the accident report listed the 
name of the insurance company for the vehicle driven by Mr. Eckard 
(and owned by his employer) as "Indemnity of North America." An 
employee of the Department of Insurance informed a paralegal for 
plaintiff's counsel that no such insurance company or any similarly 
named company was licensed in North Carolina. Plaintiff's counsel 
sent a letter on 30 September 1998 to the owner of the vehicle 
requesting a copy of the policy or the name of the insurance company, 
but never received a response. Shortly after this action was filed, the 
paralegal again contacted the Department of Insurance and was noti- 
fied that an insurance company named Indemnity Insurance 
Company of North America was in fact licensed in North Carolina. 
Based on the initial communication with the Department of 
Insurance, plaintiff suggests that at the time the complaint was filed, 
Indemnity Insurance was not licensed or authorized as required by 
N.C. Gen. Stat. 3 20-279.20(a). 

"Equitable estoppel arises when [a party] by [its] acts, represen- 
tations, admissions, silence, or when [it] has a duty to speak, inten- 
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tionally or through culpable negligence, induces another to believe 
that certain facts exist and that the other person rightfully relies on 
those facts to his detriment." Pierce v. Johnson, 154 N.C. App. 34, 43, 
571 S.E.2d 661, 667 (2002). Equitable estoppel may be invoked, in a 
proper case, to bar a defendant from relying upon the statute of 
limitations. Duke University v. Stainback, 320 N.C. 337, 341, 357 
S.E.2d 690, 692 (1987) (holding that the defendant was estopped 
from pleading the statute of limitations as a defense when his attor- 
ney's conduct misled the plaintiff and reasonably caused the plaintiff 
to refrain from suing the defendant). 

Here, plaintiff has failed to demonstrate that Indemnity Insurance 
acted intentionally or through culpable negligence to induce reliance 
by plaintiff. The hearsay statements in the affidavit reporting the 
paralegal's initial conversation with the Department of Insurance do 
not by themselves constitute competent evidence that Indemnity 
Insurance was in fact unlicensed at the time of the filing of the com- 
plaint. Plaintiff has not, therefore, submitted sufficient evidence to 
support a claim of equitable estoppel with respect to Indemnity 
Insurance's statute of limitations defense. 

Conclusion 

We affirm the trial court's order granting summary judgment for 
the Iredell defendants and Indemnity Insurance. 

Affirmed. 

Judge McGEE concurs. 

Judge GEER concurs in part, dissents in part. 

GEER, Judge, concurring in part and dissenting in part. 

I concur fully with the majority opinion as to plaintiff's claims 
against the uninsured motorist carrier, Indemnity Insurance. With 
respect to the claims asserted against the Iredell defendants, I agree 
that plaintiff failed to demonstrate gross negligence in defendants' 
decision to initiate and continue the pursuit of Chanae Smith, but I 
would hold that plaintiff's evidence creates an issue of fact as to 
whether defendants McCollum and Wallace executed a moving road- 
block to force Smith to stop and whether, in doing so, they were 
grossly negligent. 
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I believe that plaintiff's evidence-elicited from defendants them- 
selves-that there was a 90% chance of an accident resulting from the 
maneuver, that the pursuit was surrounded on either side by "heavy 
citizen traffic," and that there was no need to stop Smith at that par- 
ticular spot on 1-40 is sufficient evidence to permit a jury to find 
defendants grossly negligent. If a 90% chance of an accident in the 
midst of heavy traffic, as a matter of law, cannot prove gross negli- 
gence, then it is difficult to imagine what evidence would be enough. 
Accordingly, I would reverse the trial court's order granting summary 
judgment to the Iredell defendants. 

As the majority acknowledges, when the evidence is viewed in 
the light most favorable to the plaintiff, it would permit a reasonable 
juror to conclude that defendants Wallace and McCollum intended to 
terminate the pursuit on 1-40 by forcing the Blazer to a stop through 
a moving roadblock. While defendants deny performing a moving 
roadblock and claim that "[alt most, the Iredell Defendants were try- 
ing to contain the Blazer by maintaining a box between it and civilian 
traffic[,]" this assertion ignores the requirement that the evidence be 
viewed in the light most favorable to the plaintiff. A jury could con- 
strue Wallace's radio transmission about moving a marked unit up to 
"stop this" as expressing a desire to force the Blazer to stop. Deputy 
Drye understood Wallace to mean "that . . . we were going to try to 
box her in, try to slow her down and force her to the shoulder of the 
road or the emergency strip of the road." 

Lt. McCollum's written statement explained the intent in 
greater detail: 

Somewhere near the US 21A-40 interchange Chief Deputy Wallace 
was able to position his patrol vehicle in front of the suspect ve- 
hicle, everyone was still traveling I-40-W. . . . As the pursuit 
neared the NC 115A-40(W) interchange, Chief Wallace and myself 
were going to attempt to slow the pursuit down even more, and 
hopefully to a n  uneventful  end. This was going to be attempted 
by Wallace staying in front of the suspect vehicle, and myself 
staying close behind the suspect vehicle; and for Wallace and 
myself gradually decreasing our speed to a s teady even stop. In 
order to do this, Wallace and myself had to contain the suspect 
vehicle in a safe zone or "Box", between our 2 vehicles. Wallace 
began slowing his vehicle, the suspect was abruptly also slowing. 
I was likewise slowing my vehicle. We all decreased our speeds 
down to approximately 40 MPH. Wallace started slowing again, 
the suspect did not slow immediately, but did then begin. I moved 
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my patrol vehicle close in order to tighten the safe zone or "Box". 
This  would hopefully close off escape routes and bring every- 
thing to a safe conclz~sion. 

(Emphasis added) This description of Wallace's and McCollum's 
strategy matches up with Lt. McCollum's description of a "moving 
roadblock": 

The def ini t ion of a moving roadblock i s  suwounding of a ve- 
hicle that's failing to stop to the point to where you, whether 
they want  to stop or not ,  force them to stop. You start slowing the 
speed down even if they don't wish to slow the speed down. . . . 
A moving roadblock ends up being the same [as a stationary 
roadblock], other than you try to surround this particular car or 
vehicle that's failing to stop with as many units as you can to 
where ideally it is totally encapsulated, and then i t  i s  forced to 
stop by the car i n  front bringing everything to a stop. 

(Emphasis added) I believe that a jury could, based on this evidence, 
conclude that defendants Wallace and McCollum were executing 
a moving roadblock with the intent of forcing the Blazer to stop on 
1-40. 

The majority and I differ on the question whether evidence of 
this conduct, under the circumstances, is sufficient to prove gross 
negligence. Although no prior North Carolina appellate opinion 
has found sufficient evidence of gross negligence in a police pursuit 
case, I believe the evidence in this case regarding the attempted 
moving roadblock was sufficient to survive defendants' motion for 
summary judgment. 

First, our appellate courts' prior opinions have not addressed 
moving roadblocks or other attempts to bring the fleeing vehicle to a 
halt. In fact, in finding no gross negligence, our courts have specifi- 
cally relied upon the fact that officers kept their distance from the 
fleeing vehicle and on the lack of evidence that officers tried to force 
the fleeing vehicle to stop. Thus, in Parish v. Hill, 350 N.C. 231, 245, 
513 S.E.2d 547, 555 (1999), the Supreme Court cited the following 
facts as dispositive on the question of gross negligence: 

In the instant case, [the officers] pursued defendant over a 
stretch of approximately ten miles of roadway, during a time of 
the day when traffic was very light. At no time did they attempt to 
overtake defendant's vehicle or force defendant's vehicle from 
the roadway. In fact, when defendant's vehicle crashed on US 70 
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on its way to Durham, [the officers] were well behind defendant's 
vehicle and were traveling at a reduced speed. 

See also Bullins v. Schmidt, 322 N.C. 580, 582,369 S.E.2d 601, 602-03 
(1988) (by the time of the accident, officers had reduced their speed 
and increased the distance between them and the fleeing vehicle 
because of the presence of other vehicles); Clark v.  Burke County, 
117 N.C. App. 85, 90, 450 S.E.2d 747, 748 (1994) (there was no evi- 
dence that the officer ever pulled beside the vehicle or tried to pass 
it or run it off the road). Here, by contrast, a jury could find that 
defendants McCollum and Wallace were attempting to force the 
Blazer from the road, and, to achieve that purpose, they were 
each less than a car's length from the Blazer when they sandwiched 
the car. 

Second, plaintiff also offered evidence that defendants knew 
that a moving roadblock created a substantial hazard. Lt. McCollum 
testified that with a moving roadblock, "[nline times out of ten, 
there's going to be some contact with other units around or civilians" 
if the fleeing vehicle does not wish to slow down. He acknowledged, 
"That's why there's a high liability issue." In addition, after Wallace's 
radio transmission, there was discussion over the radio about choos- 
ing an older patrol car to move up next to the Blazer, suggesting 
defendants expected that there would likely be a collision. Yet, 
according to plaintiff's evidence, defendants did not wait until a 
patrol car could move alongside before attempting to force the Blazer 
to stop. 

Third, the jury could take into account the fact that the officers 
initiated the moving roadblock maneuver, with its 90% chance of col- 
lision, at a time when the traffic was heavy and moving at significant 
speeds. No prior case has involved the degree of traffic present in this 
case. See, e.g., Bullins, 322 N.C. at 584, 369 S.E.2d at 604 ("traffic was 
light and the road was dry"); Norris v. Zambito, 135 N.C. App. 288, 
291, 520 S.E.2d 113, 115 (1999) ("the roads were in good condition 
and free of other n~otorists"); Fowle~  v. N.C. Dep't of Crime Control 
& Pub. Safety, 92 N.C. App. 733, 736, 376 S.E.2d 11, 13, disc. review 
denied, 324 N.C. 577, 381 S.E.2d 773 (1989) (trooper encountered 
only one other vehicle during pursuit). While the amount of traffic did 
not necessarily, given the circumstances of this case, mean that the 
pursuit itself was gross negligence, a jury could view an attempt to 
execute a moving roadblock in heavy citizen traffic as being grossly 
negligent. As defendants acknowledge, the pursuit was in the left lane 
immediately prior to the accident, but the flow of traffic in the right 
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lane made it impossible for a marked unit to move up alongside the 
Blazer in the right lane. Plaintiff's evidence would permit the jury to 
conclude that defendants effectively allowed t,he civilian traffic in the 
right lane to serve as a side of the "box" for the moving roadblock. 

The evidence also indicates that defendants knew (1) that there 
was a strong possibility that defendant Smith would change lanes or 
otherwise move sideways; and (2) Smith did not fear a collision. 
Defendant Wallace reported that while he was in front of the Blazer, 
it was "jerking from side to side within the lane, changing lanes, you 
know, obviously a danger." At times, the Blazer's left tires fell off the 
pavement and into the relatively narrow median before returning to 
the pavement. According to defendant Wallace, the Blazer "would 
turn sharply from side to side" and "would run up behind" his vehicle. 
Defendant Wallace also believed that the Blazer attempted to hit him 
from behind. 

Thus, the record contains evidence that would allow, but not 
require, a jury to find that defendants were executing a moving road- 
block with the intent of forcing the Blazer to stop while in the left- 
hand lane of 1-40; that defendants knew that a moving roadblock with 
an uncooperative suspect would result in a collision 90% of the time; 
that defendants did not wait until the Blazer, which had been weaving 
between lanes and into the median, could be surrounded by patrol 
cars; and that defendants proceeded with the moving roadblock 
despite heavy citizen traffic in the right lane and across the relatively 
narrow median. This evidence would permit a jury to conclude that 
there was a high probability of injury to the public from the execution 
of the moving r ~ a d b l o c k . ~  

I agree with the majority that the probability of injury from the 
moving roadblock must be weighed against any law enforcement 
need to terminate the pursuit at that point on 1-90. Defendants have, 
however, pointed to no reason that they needed to stop the Blazer at 
the point on 1-40 where the accident occurred rather t,han wait until a 
more rural setting when traffic had cleared. Instead, they have argued 

2. The ma,jority appears to misconstrue the nature of a "moving roadblock 
when it states that defendants "conducted the moving roadblock in such a manner 
that it lasted for only about three miles and was undertaken at  relatively low speeds." 
The majority mistakes the pursuit with Wallace in front and McCollum behind the 
Blazer for the moving roadblock. As McColluni's testimony explained, a "moving road- 
block" is an attempt to force a vehicle to stop. It is a form of roadblock. The risk here 
did not arise from the low-speed pursuit, but from the decision to try to force the 
Blazer to stop. 
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that there was no effort to halt the Blazer and that they were, in fact, 
trying to continue the pursuit and protect the public from a collision 
with the Blazer. As explained above, that is an issue of fact for the 
jury to decide. 

The majority opinion attempts to supply the missing evidence, 
stating: "The dissent focuses on the fact that traffic on 1-40 that 
afternoon was moderate to heavy, a fact that may lead a jury to 
believe initiating a moving roadblock at that time was grossly negli- 
gent. However, the amount of traffic could also be considered as a 
motivating factor in the defendants' decision to initiate a moving 
roadblock, thereby reducing the possibility of injury to other 
motorists on 1-40 that day." Although this supposition appears to con- 
flict with the requirement that this Court view all evidence and draw 
all inferences in favor of the non-moving party, it also conflicts with 
defendants' own brief. Defendants stated: "[Tlhe risks to continuing 
the pursuit were attenuated by the moderate speed, the absence of 
cross intersections or traffic signals, the one-way flow of traffic, and 
the clear road conditions." In addition, Wallace testified that he heard 
a deputy report over the radio that the deputies could have "put her 
in the ditch. But at that point she had not done anything to warrant 
that type of activity." Another deputy testified in his deposition that 
Smith's erratic driving did not justify forcing her into a ditch-one of 
the outcomes of a moving roadblock. Thus, even if defendants had 
relied upon the law enforcement reason articulated by the majority 
opinion, plaintiff offered evidence that placed the legitimacy of that 
reason in dispute. 

The majority also points to the fact that only one officer lost 
control of the vehicle during the execution of the moving roadblock. 
Since the risk, as defendant McCollum testified, was from the recal- 
citrant driver being pursued, I do not understand how the fact that 
only one officer lost control establishes a lack of gross negligence 
as a matter of law. Bray v. N.C. Dep't of Crime Control & Pub. 
Safety, 151 N.C. App. 281, 564 S.E.2d 910 (2002), cited by the major- 
ity, does not support the result reached by the majority opinion. In 
Bray, this Court was reviewing a decision by the Industrial 
Commission under the State Tort Claims Act-the equivalent of 
reviewing a jury verdict. Bray cannot support the granting of a 
motion for summary judgment. Moreover, the plaintiff in Bray ar- 
gued only that the trooper's crossing of the middle line on a rural 
road while conducting a high speed pursuit constituted gross negli- 
gence. Bmy did not address a decision to force a car to stop on a 
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heavily-traveled interstate when, viewing the evidence in the light 
most favorable to the plaintiff, there was no need to stop the car 
at that point. 

I would reverse the trial court's grant of summary judgment 
because I believe plaintiff forecast sufficient evidence to permit a 
reasonable juror to find that defendants were grossly negligent in 
attempting to perform a moving roadblock under the existing cir- 
cumstances, especially given that defendants have offered no evi- 
dence of any legitimate law enforcement reason for attempting to 
stop the Blazer in the midst of heavy citizen traffic. 

COASTAL PLAINS IJTILITIES, INC., PLAINTIFF V. NEW HANOVER COUNTY, NEW 
HANOVER COUNTY BOARD O F  COMMISSIONERS, IN  THEIB OFFICIAL CAPACITIES; 
THE TOWN O F  CAROLINA BEACH, A NORTH CAROLINA ~ ~ I J N I C I P A L  CORPORATION; 
THE TOWN O F  KURE BEACH, A NORTH CAROLINA MUNICIPAL CORPORATION; 
T.A. LOVING, INC.; AND ATLANTIC CONSTRUCTION, DEFENDANTS 

No. COA03-525 

(Filed 21 September 2004) 

1. Appeal and Error- appealability-partial summary judg- 
ment-substantial right affected-potential for inconsist- 
ent verdicts 

A partial summary judgment arising from the construction of 
a water and sewer system was interlocutory but affected a sub- 
stantial right and was appealable because there was a potential 
for inconsistent verdicts. 

2. Easements- water system-no wrongful interference 
The location of a water and sewer system built by a county 

alongside an older, private system did not wrongfully interfere 
with the private company's nonexclusive easements and sum- 
mary judgment was correctly granted for defendants. 

3. Utilities- UDPA-construction of new water system 
There was no basis for holding municipal defendants liable 

under the Underground Damage Prevention Act (which requires 
that utility owners be notified before excavations begin) in an 
action by the owner of an existing private water and sewer sys- 
tem arising from the construction of a new public system. The 
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companies doing the excavating were notified of the names of 
underground utility owners in the area and plaintiff was informed 
of the construction and asked to mark its lines. 

4. Agency- utilities contractors-design of public water sys- 
tem-evidence of agency insufficient 

Summary judgment for defendants was proper on a claim 
that New Hanover County was liable for damages to plaintiff's 
private water system caused by the design of a new public sys- 
tem. The County produced evidence that the work was done by 
independent contractors and defendant did not produce evidence 
of agency. 

5. Negligence- utilities contractors-liability of county-re- 
spondeat superior-evidence insufficient 

Summary judgment for defendants was proper on plaintiff's 
claims that New Hanover County was liable through respondeat 
superior for damages to plaintiff's private water system by con- 
tractors during construction of a new public system. Plaintiff did 
not offer evidence that the contractors were agents of the County. 

6. Negligence- construction of new water system-not in- 
herently dangerous 

Summary judgment was correctly granted against plaintiff on 
its claim that the construction of a new public water system near 
plaintiff's private system was an inherently dangerous activity for 
which the County had a nondelegable duty of care. Plaintiff's 
injuries did not flow from the risk of contamination. 

7. Trespass- construction of new water system-liability of 
county for contractor 

Summary judgment was properly granted against a private 
water company on its trespass claim against the County resulting 
from construction of a new public water system. 

8. Counties- liability for contractors-notice of statutory 
violation 

The theory that a county could be held liable for the acts 
of contractors if it had notice that the contractors were violating 
a statute was not available under the circumstances of this 
case. The Court of Appeals declined reasoning that would impose 
additional duties not specified in the Underground Damage 
Prevention Act. 
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9. Cities and Towns- construction of new water system- 
agency-evidence insufficient 

Summary judgment was granted correctly for municipalities 
on claims for damage to a private water system during construc- 
tion of a new system where the nek  system was built by contrac- 
tors for the county. Plaintiff contended that the municipalities 
were liable as beneficiaries but failed to cite supporting author- 
ity, and argued liability under respondeat superior but failed to 
offer sufficient evidence of agency. Participation by the towns in 
meetings with the contractors about problems arising from the 
construction was precisely the watchfulness required of a town 
when a major construction project impacts the town and does not 
give rise to a principle-agent relationship. 

10. Nuisance- construction of public water system-owner- 
ship interest in private system-issue of fact 

The trial court should not have granted summary judg- 
ment for Carolina Beach on a nuisance claim by the owner of a 
private water system arising from the construction of a new pub- 
lic system. Carolina Beach's argument for summary judgment 
was that plaintiff's pleading and evidence did not show the nec- 
essary property interest, but, viewed in the light most favorable 
to plaintiff, there was evidence sufficient to raise an issue of 
material fact. 

11. Appeal and Error- absence of argument or authority- 
judgment not set aside 

The Court of Appeals declined to set aside a summary judg- 
ment in the absence of any argument or authority. 

Appeal by plaintiff from orders and judgment entered 2 
December 2002 by Judge W. Allen Cobb, Jr. in New Hanover County 
Superior Court. Heard in the Court of Appeals 17 March 2004. 

Hunton & Williams, by Edward S. Finley, Jr., for plaintiff- 
appellant. 

Womble Carlyle Sandridge & Rike, PIL.L. C., by Mark A. Davis, 
Douglas W. Hanna and Matthew S. Healey, for defendants- 
appellees New Hanover County and New Hanover County 
Board of Commissioners. 

J. Albert Clybu,rn, PL.L.C., by J.  Albert Clyburn, for defendant- 
appellee The Town of Carolina Beach. 
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Andrew A. Canoutas, for defendant-appellee The Town of Kure 
Beach. 

Taylor, Penry, Rash & Riemann,  PLLC, by Neil A. R iemann ,  for 
defendant-appellee TA. Loving, Inc. 

No brief filed o n  behalf of defendant-appellee At lant ic  
Construction. 

GEER, Judge. 

This appeal arises from the construction of a new water and 
sewer system in Carolina Beach and Kure Beach alongside exist- 
ing water lines owned by plaintiff Coastal Plains Utilities, Inc. 
("Coastal"). Coastal appeals from orders granting summary judgment 
on all claims to defendants New Hanover County and the New 
Hanover County Board of Commissioners ("the County"), Kure 
Beach, and Carolina Beach and granting partial summary judgment to 
defendant T.A. Loving, Inc. ("Loving") on its claims for wrongful 
interference with easement and nuisance. We hold that the evidence 
failed to establish a genuine issue of material fact regarding the 
municipal defendants' direct liability for plaintiff Coastal's damages 
and failed to demonstrate that the contractors involved in the project 
were agents of the municipal defendants so as to support liability 
based on respondeat superior. Coastal also failed to present suffi- 
cient evidence to warrant reversing the grant of partial summary 
judgment to Loving. With respect, however, to Coastal's claim of nui- 
sance asserted against Carolina Beach, we hold that the trial court 
erred in granting partial summary judgment. 

Facts 

The evidence, viewed in the light most favorable to Coastal, 
tended to show the following. Since 1966, Coastal has provided water 
service to customers in the Wilmington Beach and Hanby Beach com- 
munities, using a system that was originally constructed in the 1950s. 
In 2000, the Wilmington Beach area was annexed by the neighboring 
town of Carolina Beach and the Hanby Beach area was annexed by 
the neighboring town of Kure Beach. 

In 1997, New Hanover County entered into an agreement with the 
towns of Carolina Beach and Kure Beach, under which the County 
agreed to fund and construct a new sewer system for the towns. The 
agreement was amended in 1999 to include a water distribution sys- 
tem to be installed at the same time. Upon completion of the con- 
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struction, the towns would operate and maintain the water and sewer 
system, charging a usage fee to repay the debt incurred by the County 
to fund the project. After the debt was satisfied, the County would 
convey the system to the towns. 

Development of the new water and sewer system began in 
October 2000. The County contracted with Engineering Systems, P.A. 
to design the system and develop specifications and construction 
documents for the project. Once the plans were complete, the County 
contracted with Loving to construct the portion of the system serving 
Carolina Beach and with Atlantic Construction ("Atlantic") to con- 
struct the portion of the system serving Kure Beach. 

Actual construction of the system began in late 2000. The plans 
and specifications prepared by Engineering Services required the 
contractors to use the "open trench" method of construction, which 
involves digging an open trench in which the utility lines are installed. 
During construction of the new system, the contractors inflicted 
numerous cuts to Coastal's lines. The damage to the lines disrupted 
service to Coastal customers. In some instances, the contractors 
repaired the broken steel lines with plastic PVC pipe, which accord- 
ing to Coastal, undermined the mechanical integrity of its lines. 

In addition, Carolina Beach had previously begun using two wells 
close to Coastal's existing wells. During the same period as the con- 
struction, Coastal began to suspect that Carolina Beach's wells were 
adversely affecting its wells. According to Coastal's expert witness, 
as a result of the Carolina Beach wells, Coastal was able to draw less 
water from its wells, resulting in water pressure problems for 
Coastal's customers. 

Responding to complaints from Coastal's customers, the North 
Carolina Utilities Commission began monitoring Coastal's system in 
2000. On 13 July 2001, the Utilities Commission issued an order find- 
ing that Coastal had "abandoned its system" and that an emergency 
existed with respect to Coastal's water system. On 16 July 2001, 
Superior Court Judge Benjamin Alford appointed Carolina Beach and 
Kure Beach as emergency operators of Coastal's water system and 
ordered Coastal to deliver all billing information for its customers to 
the towns. According to the record before this Court, Coastal has not 
operated its system since. 

On 2 July 2001, Coastal filed a complaint asserting claims for 
wrongful interference with easement, trespass to chattels, and negli- 
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gence against the County, Carolina Beach, Kure Beach, Loving, and 
Atlantic.' In addition to damages, Coastal sought a temporary 
restraining order, a preliminary injunction, and a permanent injunc- 
tion preventing defendants from proceeding with the construction. 
Also on 2 July 2001, Coastal's request for a temporary restraining 
order and preliminary injunction was granted with the proviso that 
construction could continue if defendants complied with certain 
orders of the court. On 4 January 2002, Coastal filed an amended 
complaint alleging an additional claim against Carolina Beach for nui- 
sance and an injunction preventing Carolina Beach from operating its 
wells in an unreasonable manner. 

All parties filed motions for summary judgment. The matter was 
heard during the 4 November 2002 civil session of New Hanover 
County Superior Court. On 2 December 2002, the trial court granted 
summary judgment in favor of the County, Kure Beach, and Carolina 
Beach on all claims and entered partial summary judgment in favor of 
Loving and Atlantic on the claims of wrongful interference with ease- 
ment and nuisance. The trial court denied Coastal's motion for partial 
summary judgment on its claim of wrongful interference with ease- 
ment. From those orders, Coastal filed notice of appeal to this Court 
on 7 December 2002. Coastal has since settled its claims against 
Atlantic. At the time of this appeal, Coastal's claims against Loving for 
trespass to chattels and negligence are still pending. 

Motions to Dismiss the Appeal 

[I] At the outset, we must address the motions to dismiss this appeal 
as interlocutory filed by the County, Carolina Beach, and Kure Beach 
(collectively, "the municipal defendants"). We agree that the appeal is 
interlocutory, but hold that the appeal involves a substantial right and 
is, therefore, properly before us. 

When an order resolves some, but not all, of the claims in a law- 
suit, any appeal from that order is interlocutory. Mitsubishi Elec. & 
Elecs. USA, Inc. v. Duke Power Co., 155 N.C. App. 555, 559, 573 
S.E.2d 742, 745 (2002). Because claims against Loving are still pend- 
ing, this appeal is interlocutory. An interlocutory appeal is permis- 
sible only if (I) the trial court certified the order under Rule 54 of the 

1. The New Hanover County Commissioners were sued solely in their official 
capacity. An official capacity suit brought against a government official is "merely 
another way of pleading an action against the governmental entity." Mullis v. Sechrest, 
347 N.C. 548, 5.54, 49.5 S.E.%d 721, 725 (1998). Therefore, references to "the County" in 
this opinion also encompass the County Con~missioners. 
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Rules of Civil Procedure, or (2) the order affects a substantial right 
that would be lost without immediate review. Embler v. Embler, 143 
N.C. App. 162, 164-65, 545 S.E.2d 259, 261 (2001). Since the orders at 
issue in this appeal do not contain a Rule 54 certification, we must 
determine whether the orders affect a substantial right of plaintiff 
that cannot be preserved in the absence of an interlocutory appeal. 

Our Supreme Court has observed that " 'the right to avoid the 
possibility of two trials on the same issues can be . . . a substantial 
right.' " Green v. Duke Power Co., 305 N.C. 603, 608, 290 S.E.2d 593, 
596 (1982) (quoting Survey of Developments in North Carolina Law, 
1978, 57 N.C. L. Rev. 827,908 (1979)). See also Bernick v. Jurden, 306 
N.C. 435, 439, 293 S.E.2d 405, 408 (1982) ("[B]ecause of the possibil- 
ity of inconsistent verdicts in separate trials, the order allowing sum- 
mary judgment for fewer than all the defendants in the case before us 
affects a substantial right."). The Court explained further in Green 
that "[olrdinarily the possibility of undergoing a second trial affects a 
substantial right only when the same issues are present in both trials, 
creating the possibility that a party will be prejudiced by different 
juries in separate trials rendering inconsistent verdicts on the same 
factual issue." Green, 305 N.C. at 608, 290 S.E.2d at 596. This Court 
has interpreted the language of Green as creating a two-part test 
"requiring a party to show that (I) the same factual issues would be 
present in both trials and (2) the possibility of inconsistent verdicts 
on those issues exists." N.C. Dep't of Fransp. v. Page, 119 N.C. App. 
730, 735-36, 460 S.E.2d 332,335 (1995). 

The municipal defendants argue that there is no danger of incon- 
sistent verdicts here because the Coastal and Loving trial would not 
involve the same factual issues as any subsequent trial against the 
municipal defendants. They cite Jarrell v. Coastal Emergency Sews. 
of the Carolinas, Inc., 121 N.C. App. 198, 464 S.E.2d 720 (1995), in 
which this Court held that because the first trial would be on liability, 
while the sole issue for the second trial would be whether a master- 
servant relationship existed such that the defendant could be held 
liable under a respondeat superior theory, the plaintiff's claims did 
not present identical factual issues that created the possibility of 
inconsistent verdicts. Id. at 200, 464 S.E.2d at 722-23. 

Here, however, because Coastal asserts claims based on direct 
liability as well as respondeat superior, subsequent trials would not 
be limited to the issue whether a master-servant or principal-agent 
relationship existed. Moreover, even as to the respondeat superior 
claims, defendants have acknowledged that they would seek to retry 
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the issues of causation and damages, thus creating a risk of incon- 
sistent verdicts on those issues. For example, in the trial against 
Loving, a jury could find that Coastal's damages resulted from the 
new construction or the Carolina Beach wells, while the jury in a sec- 
ond trial could find that the damages arose out of unrelated deterio- 
ration to the Coastal system. In addition, Loving would argue at its 
trial that any damage was the result of the design of the system and 
was not due to any negligence of Loving. The municipal defendants 
would, however, likely argue in any subsequent trial that the damage 
was caused by Loving. Accordingly, we hold that because there is a 
potential for inconsistent verdicts, the orders appealed from affect a 
substantial right and are immediately appealable. 

Standard of Review 

The North Carolina Rules of Civil Procedure provide that sum- 
mary judgment shall be granted "if the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with 
the affidavits, if any, show that there is no genuine issue as to any 
material fact and that any party is entitled to a judgment as a matter 
of law." N.C.R. Civ. P. 56(c). In deciding the motion, " 'all inferences 
of fact. . . must be drawn against the movant and in favor of the party 
opposing the motion.' " Caldwell v. Deese, 288 N.C. 375, 378, 218 
S.E.2d 379, 381 (1975) (quoting 6 James W. Moore et al., Moore's 
Federal Practice Q 56-15[3], at 2337 (2d ed 1971)). 

The party moving for summary judgment has the burden of estab- 
lishing the lack of any triable issue. Collingwood v. General Elec. 
Real Estate Equities, Inc., 324 N.C. 63,66,376 S.E.2d 425,427 (1989). 
Once the moving party meets its burden, then the non-moving party 
must "produce a forecast of evidence demonstrating that the plaintiff 
will be able to make out at least a prima facie case at trial." Id. In 
opposing a motion for summary judgment, the non-moving party 
"may not rest upon the mere allegations or denials of his pleading, but 
his response, by affidavits or as otherwise provided in this rule, must 
set forth specific facts showing that there is a genuine issue for trial." 
N.C.R. Civ. P. 56(e). 

On appeal, this Court's task is to determine, on the basis of the 
materials presented to the trial court, whether there is a genuine 
issue as to any material fact and whether the moving party is entitled 
to judgment as a matter of law. Oliver u. Roberts, 49 N.C. App. 311, 
314, 271 S.E.2d 399, 401 (1980), cert. denied, 276 S.E.2d 283 (1981). 
A trial court's ruling on a motion for summary judgment is reviewed 
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de novo as the trial court rules only on questions of law. Va. Elec. & 
Power Co. v. Tillett, 80 N.C. App. 383, 384-85, 343 S.E.2d 188, 191, 
cert. denied, 317 N.C. 715, 347 S.E.2d 457 (1986). 

Wrongful Interference with Easement 

[2] Coastal first argues that the present location of the County's 
water and sewer system wrongfully interferes with Coastal's 
recorded easements by interfering with Coastal's access to its own 
system for purposes of repair and maintenance and by risking con- 
tamination of Coastal's water or more damage to Coastal's system in 
the future.2 Coastal attempts to hold each of the defendants liable for 
the wrongful interference. 

Coastal has acknowledged that its easements were nonexclusive. 
When an easement is nonexclusive, the grantor may later grant simi- 
lar easements to others, including the general public. Commercial 
Fin. Corp. v. Langston, 24 N.C. App. 706, 712, 212 S.E.2d 176, 180, 
cert. denied, 287 N.C. 258,214 S.E.2d 429 (1975). In that case, to make 
out a claim for wrongful interference with easement, a party must 
show "an interference inconsistent with plaintiff's easement." 
Carolina Power & Light Co. v. Bowman, 229 N.C. 682,686,51 S.E.2d 
191,194 (1949). The mere invasion or entry onto an easement is insuf- 
ficient to prove interference. Instead, the use must "materially impair 
or unreasonably interfere with the exercise of the rights granted in 
the easement." Carolina Cent. Gas Co. v. Hgder, 241 N.C. 639, 642, 
86 S.E.2d 458, 460 (1955). In addition, "once an interference with an 
easement has been shown, in order to make out a cause of action a 
plaintiff bears the burden of proving that the interference injured his 
interests in some way." Century Communications, Inc. v. The 
Housing Authority of the City of Wilson, 313 N.C. 143, 148-49, 326 
S.E.2d 261, 265 (1985). 

The undisputed evidence indicates Coastal has not operated its 
system since July 2001 when Carolina Beach and Kure Beach were 
appointed as emergency operators of the system. On 7 August 2001, 
the Utilities Commission entered an order providing that "the 
appointment of the emergency operators shall remain effective until 
further order of the Commission." The record contains no order of 
the Commission relieving the emergency operators. On 6 May 2002, 
Ralph B. Harper, Environmental Engineer with the Public Water 
Supply Section of the Division of Environmental Health, notified 

2. We address below Coastal's arguments regarding damage to its system inflicted 
during the construction. 
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Coastal that Coastal's wells had been "deleted from [the Division's] 
inventory as sources of water because they had not been used since 
July of 2001'' and, at that time, had failed state inspections. Coastal's 
President Allie Moore testified in August 2002 that Coastal had been 
"relieved of that water works[,]" he was "out of business[,]" and "[tlhe 
system is destroyed." 

In sum, Coastal has presented no evidence that (1) it is still oper- 
ating its system and using its easements, (2) that prior to the emer- 
gency operator order the location (as opposed to the construction) of 
the new water and sewer system actually interfered with Coastal's 
easement, or (3) that it will be operating its system in the future. 
Coastal has offered no explanation and we fail to see how there can 
be a material interference with Coastal's easements causing any 
injury to Coastal if Coastal is no longer operating its water system. 
Therefore, summary judgment was properly granted as to this claim. 

Liabilitv Under the Underground Damage Prevention Act 

[3] Coastal argues that the municipal defendants failed to comply 
with the Underground Damage Prevention Act ("the UDPA"), N.C. 
Gen. Stat. $9: 87-100 (2003) et seq. With respect to the County, Coastal 
argues: "[The County] also is liable under Article 8 of Chapter 87 of 
the General Statutes because it planned the excavation and failed to 
comply with its responsibilities under that Article. [The County] owns 
the encroaching facilities." As for Kure Beach and Carolina Beach, 
Coastal claims that they breached their duties under N.C. Gen. Stat. 
$ 87-105, as "person[s] financially responsible" for the excavation. 
Under the statute, " '[plerson financially responsible' means that per- 
son who ultimately receives the benefits of any completed excavation 
activities . . . ." N.C. Gen. Stat. 3 87-lOl(7). 

This Court has held that the UDPA establishes a duty of care 
owed by persons engaged in excavation to owners of underground 
utilities. Continental Tel. Co. of N.C. v. Gunter, 99 N.C. App. 741, 
743-44, 394 S.E.2d 228, 230, disc. review denied, 237 N.C. 633, 399 
S.E.2d 325 (1990). The UDPA provides in N.C. Gen. Stat. # 87-102(a) 
(emphasis added) that "before commencing any excavations . . . in 
private easements of a utility owner, a person pla?zni?zg to excavate 
shall notify each utility owner having underground utilities located in 
the proposed area to be excavated, either orally or in writing, not less 
than two nor more than 10 working days prior to starting, of his intent 
to excavate." The statute further requires the "person financially 
responsible" for the excavation to provide to "the person responsible 
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for doing the excavating" the names of all underground utility owners 
in the area of the proposed excavation. N.C. Gen. Stat. # 87-105. 
Another section places additional duties on "each person excavat- 
ing." N.C. Gen. Stat. 5 87-104. 

The County concedes it was the "person financially responsible" 
for the excavation and that its duty as such was to provide "the per- 
son responsible for doing the excavating" with the names of utility 
owners in the area being excavated. Coastal has argued no basis for 
any claim that the municipal defendants were the "person[s] excavat- 
ing" and subject to N.C. Gen. Stat. # 87-104. We need not decide 
whether Kure Beach and Carolina Beach were "person[s] financially 
responsible" because the undisputed evidence shows that the people 
doing the excavation-Loving and Atlantic-received the notification 
required by N.C. Gen. Stat. # 87-105. In addition, consistent with N.C. 
Gen. Stat. 5 87-102, the record shows that there was a meeting 
between the County, the contractors, and Coastal and that Coastal 
was advised of the construction and was asked to mark the lines 
where its pipes lay. The record contains no basis for holding the 
municipal defendants liable under the UDPA. 

Claims Against the Countv Based on Damage to Coastal's Svstem 

Coastal contends that the County is directly liable for the damage 
to Coastal's water system because the County designed the project in 
a way that necessarily resulted in damage to Coastal's system. 
Coastal also contends that the County is liable for damage resulting 
from tortious conduct of the contractors Loving and Atlantic during 
the construction of the new system based on respondeat superior 
and because any duty was nondelegable. We will address each of 
these claims individually. 

A. Liabilitv Based on Design of the Svstem 

[4] According to Coastal, it "has stated a claim against [the County] 
because [the County] designed the new systems so as to interfere 
with [Coastal's]. The specifications, drawings and contracts were 
issued in [the County's] name." The undisputed evidence shows, how- 
ever, that the County did not design the system itself, but rather con- 
tracted with an engineering firm, Engineering Services, P.A., to design 
the system. Wyatt Blanchard, the County Engineer, explained in his 
unrefuted affidavit that "[the County] does not have the staff to 
design and construct the proposed sewer system for the 
Wilmingtoflanby Beach area. Therefore, the role of [the County] 
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was to fund the project and contract with companies to perform 
the necessary work. . . . On April 15, 1998, [the County] entered into 
a contract with Engineering Services, P.A. to design, develop speci- 
fications and construction documents for the project intended to 
provide public sewer to the areas known as Carolina Beach and 
Kure Beach." 

In discussing the County's insurance policy and its exclusion of 
claims arising out of the activities of professionals, including archi- 
tects and engineers, Coastal asserts in its brief that "[Coastal] makes 
no claim against any such professional on [the County's] staff. 
[Coastal's] claims are against [the County] as owner of the project 
and as employer of the agents that injured [Coastal's] property." This 
assertion appears to disclaim any contention that the County's staff 
improperly designed the system. 

We assume, although Coastal's brief is not clear on this point, that 
Coastal is contending that the County is liable for the acts of 
Engineering Senlees in designing the system. The general rule is that 
a company is not liable for the torts of an independent contractor 
committed in the performance of the contracted work. Page v. Sloan, 
12 N.C. App. 433, 439, 183 S.E.2d 813, 817 (1971), aff'd, 281 N.C. 697, 
190 S.E.2d 189 (1972). The issue before this Court is, therefore, 
whether Coastal submitted sufficient evidence to give rise to a gen- 
uine issue of material fact on the question whether Engineering 
Services was an agent of the County or an independent contractor. 

As this Court has previously stated, "[tlhere are two essential 
ingredients in the principal-agent relationship: (1) Authority, either 
express or implied, of the agent to act for the principal, and (2) 
the principal's control over the agent." Vaughn v. N.C. Dep't of 
Human Resources, 37 N.C. App. 86, 91, 245 S.E.2d 892, 895 (1978), 
aff'd, 296 N.C. 683, 252 S.E.2d 792 (1979). More recently, this Court 
has confirmed that " '[tlhe critical element of an agency relationship 
is the right of control. . . .' " Wyatt v. Walt Disney Wor-ld, Co., 151 N.C. 
App. 158, 166, 565 S.E.2d 705, 710 (2002) (quoting Williamson v. 
Petrosakh Joint Stock Co., 952 F. Supp. 495, 498 (S.D. Tex. 1997)). 
Specifically, " 'the principal must have the right to control both the 
means and the details of the process by which the agent is to accom- 
plish his task in order for an agency relationship to exist.' " Id.  (quot- 
ing Williamson, 952 F. Supp. at 498; emphasis added). See also Hylton 
v. Koontz, 138 N.C. App. 629, 636, 532 S.E.2d 252, 257 (2000) (internal 
quotation marks omitted) (whether or not a party has retained the 
right of control "as to details" is the "vital test" in determining 
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whether an agency relationship exists), disc. review denied, 353 N.C. 
373, 546 S.E.2d 603 (2001); Hoffman v. Moore Regional Hosp., 114 
N.C. App. 248, 251, 441 S.E.2d 567, 569 (the principal must have "con- 
trol and supervision over the details of the [agent's] work"), disc. 
review denied, 336 N.C. 605, 447 S.E.2d 391 (1994). An independent 
contractor, by contrast, is one who " 'exercises an independent 
employment and contracts to do certain work according to his own 
judgment and method, without being subject to his employer except 
as to the result of his work.' " McCown v. Hines, 353 N.C. 683, 686, 
549 S.E.2d 175, 177 (2001) (quoting Youngblood v. North State Ford 
Truck Sales, 321 N.C. 380,384,364 S.E.2d 433, 437 (1988)). 

The contract between Engineering Services and the County pro- 
vided that Engineering Services was an independent contractor. 
While the parties' label on their relationship is not controlling evi- 
dence, Williams v. ARL, Inc., 133 N.C. App. 625,629,516 S.E.2d 187, 
191 (1999), Coastal has not offered any evidence suggesting that 
Engineering Services was anything but an independent contractor. 
Indeed, Coastal does not address the relationship at all other than 
to describe Engineering Services as the County's "outside engineer- 
ing consultant[.]" In addition, Gilbert Dubois, the "Construction 
Observer" employed by Engineering Services, stated in an unrefuted 
affidavit: "No agent or employee of the County supervised me or 
directed my hours of operation." 

Since the County supported its motion for summary judg- 
ment with evidence that Engineering Services was an independent 
contractor, the burden shifted to Coastal to present evidence of 
agency. It failed to do so. Without evidence of agency, the County 
cannot be held liable based on the conduct of Engineering Serv- 
ices. Accordingly, summary judgment was proper on Coastal's 
claims to the extent they are based on the design of the new water 
and sewer system. 

B. Liabilitv Based on the Construction of the Svstem 

1 .  Respondeat Superior 

[S] With respect to damages arising out of Loving's and Atlantic's 
construction of the system (as opposed to the design of the system), 
we must determine if Coastal offered sufficient evidence to raise an 
issue of fact regarding whether Loving and Atlantic were agents of 
the County or independent contractors. The County again points to 
the provision in the parties' contracts stating that the relationship 
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was one of independent contractors. Because this label is not con- 
trolling, we look to the factors traditionally reviewed by our courts in 
determining whether a person is an independent contractor: whether 
the person (1) is engaged in an independent business, calling, or 
occupation; (2) is to have the independent use of his special skill, 
knowledge, or training in the execution of the work; (3) is doing a 
specified piece of work at a fixed price or for a lump sum or upon a 
quantitative basis; (4) is not subject to discharge because he adopts 
one method of doing the work rather than another; (5) is not in the 
regular employ of the other contracting party; (6) is free to use such 
assistants as he may think proper; (7) has full control over such 
assistants; and (8) selects his own time. McCown, 353 N.C. at 687, 549 
S.E.2d at 177-78. "No particular one of these factors is controlling in 
itself, and all the factors are not required. Rather, each factor must be 
considered along with all other circumstances to determine whether 
the [person] possessed the degree of independence necessary for 
classification as an independent contractor." Id. ,  549 S.E.2d at 178. 

Having reviewed the evidence submitted by the parties in light of 
these factors, we hold that Coastal has failed to submit sufficient evi- 
dence to give rise to an issue of fact on the question of agency. The 
undisputed evidence reveals that each of the contractors is engaged 
in the business of construction, independent from the County. In con- 
structing the systems in accordance with Engineering Services' plans, 
the agents and employees of the contractors exercised independent 
use of their skill, knowledge, and training. The contractors deter- 
mined their own hours of operation and hired their own employees 
and the County had no right to control how they divided up work 
among the employees and subcontractors. In addition, the contracts 
provided that each of the contractors would construct a specified 
portion of the waterhewer system at a fixed price: Loving was paid 
$3,307,537.00 to construct the system in Carolina Beach, and Atlantic 
was paid $1,406,648.50 to construct the system in Kure Beach. 

Coastal does not address the factors set out in McCown, but 
rather argues that because the contractors were required to construct 
the system in accordance with plans and specifications provided by 
the County defendants, the contractors were agents of the County 
defendants. The Supreme Court has long rejected such a contention. 
The Court stated in Economy Pumps, Inc. u. F. N Woolworth Co., 220 
N.C. 499, 502, 17 S.E.2d 639, 641 (1941): 

When a contractor has undertaken to do a piece of work, 
according to plans and specifications furnished, . . . , this relation 
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of independent contractor is not affected or changed because the 
right is reserved for the engineer, architect or agent of the owner 
or proprietor to supervise the work to the extent of seeing that 
the same is done pursuant to the terms of the contract. 

See also McCown, 353 N.C. at 688, 549 S.E.2d at 178 (instructions 
from owner requiring certain placement of shingles were "decisions 
within the control of the owner" and did not alter the independent 
contractor relationship); Oldham & Worth, Inc. v. Bratton, 263 N.C. 
307,313, 139 S.E.2d 653,658 (1965) (person was an independent con- 
tractor when his "contractual obligation was to construct [defend- 
ant's] residence in accordance with the Drawings and Specifications" 
and defendant "was concerned only with the final result, namely, the 
construction and completion of the residence in accordance with the 
Drawings and Specifications"); Ramey v. Sherwin- Williams Co., 92 
N.C. App. 341, 345, 374 S.E.2d 472, 474 (1988) ("[Tlhe fact that a 
worker is supervised to the extent of seeing that his work conforms 
to plans and specifications does not change his status from inde- 
pendent contractor to employee."). 

As this Court has observed: 

"An owner, who wants to get work done without becoming an 
employer, is entitled to as much control of the details of the work 
as is necessary to ensure that he gets the end result from the con- 
tractor that he bargained for. In other words, there may be a con- 
trol of the quality or description of the work itself, as distin- 
guished from control of the person doing it, without going beyond 
the independent contractor relation." 

Cook v. Morrison, 105 N.C. App. 509, 514, 413 S.E.2d 922, 925 (1992) 
(quoting 1C A. Larson, The Law of Workmen's Compensation 44.21 
(1991)). Thus, in Ramey, 92 N.C. App. at 345, 374 S.E.2d at 474, this 
Court found that the worker was an independent contractor even 
though he was required to follow a blueprint and was visited at the 
job site once a week by an employee of defendant to make sure there 
were no problems. Similarly, in Cook, 105 N.C. App. at 514,413 S.E.2d 
at 925, "[tlhat the defendant occasionally gave instructions and made 
suggestions to [the worker] concerning engineering requirements set 
out in the blueprints for the sewer system [did] not create an 
employer-employee relationship." Here, the fact that the contractors 
were required to construct the system in accordance with 
Engineering Services' plans and specifications did not transform the 
contractors into agents of the County. 



348 I N  THE COURT OF APPEALS 

COASTAL PLAINS UTILS., INC. v. NEW HANOVER CTY. 

[I66 N.C. App. 333 (2004)l 

Coastal also points to the purported supervision of Loving and 
Atlantic by Gilbert Dubois, undisputedly an employee of Engineering 
Services and not of the County. Coastal cites no authority suggesting 
that a company can be converted from an independent contractor 
into an agent as a result of supervision by a second independent 
contractor. Moreover, Dubois' uncontradicted affidavit states: "At no 
time was I authorized to control or supervise the independent con- 
tractors, T.A. Loving and Atlantic Construction. My involvement 
was limited to observation and inspection. It was not my job to di- 
rect the contractors." 

Because Coastal has failed to offer evidence demonstrating that 
the contractors were agents of the County, summary judgment was 
also proper as to Coastal's claims to the extent they are based on 
respondeat superior. 

2. Nondelegable Duty 

[6] Alternatively, Coastal argues that the County can be held liable 
for the acts of Loving and Atlantic even if they are independent con- 
tractors. Although one who employs an independent contractor is 
generally not liable for the contractor's acts, our Supreme Court has 
recognized an exception when the employer has hired the independ- 
ent contractor to perform an inherently dangerous activity. Woodson 
v. Rowland, 329 N.C. 330, 352, 407 S.E.2d 222, 235 (1991). "One who 
employs an independent contractor to perform an inherently danger- 
ous activity may not delegate to the independent contractor the duty 
to provide for the safety of others[.]" Id. 

To establish a breach of the nondelegable duty, a plaintiff must 
show: (1 ) the activity causing the injury was, at the time of the injury, 
inherently dangerous, (2) the employer knew or should have known, 
at the time of the injury, of the inherent dangerousness of the activ- 
ity, (3) the employer failed to take reasonable precautions or 
ensure that such precautions were taken to avoid the injury, and (4) 
this negligence was a proximate cause of the plaintiff's injuries. 
O'Cawoll v. Texasgulf, Inc., 132 N.C. App. 307, 312, 511 S.E.2d 313, 
317-18, disc. review denied, 350 N.C. 834, 538 S.E.2d 198 (1999). In 
Woodson, our Supreme Court held that "[ilt must be shown that 
because of [the circumstances surrounding the activity], the [activ- 
ity] itself presents 'a recognizable and substantial danger inherent in 
the work, as distinguished from a danger collaterally created by the 
independent negligence of the contractor.' " Woodson, 329 N.C. at 
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356,407 S.E.2d at 237 (quoting Evans v. Elliott, 220 N.C. 253, 259, 17 
S.E.2d 125, 128 (1941)). 

Coastal contends that the water and sewer project was inherently 
dangerous because of the potential for contamination of the water 
delivered to consumers. We need not determine whether Loving and 
Atlantic were performing an inherently dangerous activity because 
Coastal's injuries and damages do not arise out of the risk of contam- 
ination. Coastal cannot demonstrate that its damages were caused by 
the County's breach of any nondelegable duty of safety. 

[7] Coastal also argues that the employer of an independent contrac- 
tor "may be liable for trespass to land or chattels if the independent 
contractor's trespass was committed at the direction of the employer, 
or where the work necessarily involved a trespass (41 Am. Jur. $ 50) 
or where trespass is likely to occur. Id.; Restatement, Torts 2d, 
9 427B." Coastal relies upon the design of the new water and sewer 
system in arguing that the project was likely to result in a trespass. As 
discussed above, however, independent contractor Engineering 
Services designed the project and not the County. Cf. Woodson, 329 
N.C. at 358, 407 S.E.2d at 238 (holding that a developer is not liable 
for actions of subcontractor based on a nondelegable duty when it 
lacks expertise in construction and justifiably relies entirely on the 
expertise of its general contractor). Coastal has not pointed to any 
evidence that the project, if properly designed, would likely have 
caused a trespass. Without such evidence, the County could not be 
held liable under this theory. Compare Home v. City of Charlotte, 41 
N.C. App. 491, 493-94, 255 S.E.2d 290, 292 (1979) (municipality was 
liable when it hired an independent contractor to remove trash and 
weeds from plaintiff's property, a contract requiring a trespass). 

[8] Finally, Coastal contends, without citing any North Carolina 
authority, that the County can be held liable if it had notice that the 
contractors were violating a statute, such as the UDPA. Without 
deciding whether this theory applies in North Carolina, we hold that 
it is unavailable under the circumstances of this case. Our General 
Assembly has specified in the UDPA the duties owed by the party 
financially responsible for the excavation and by the party perform- 
ing the excavation. Application of Coastal's reasoning would impose 
on the party financially responsible additional duties not specified in 
the statute and would disrupt the allocation provided for in the 
UDPA. We decline to do so without indication that this approach is 
consistent with the intent of the General Assembly. 
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Claims Against Kure Beach and Carolina Beach 
Based on Damage to Coastal's Svstem 

[9] Coastal attempts to hold Kure Beach and Carolina Beach vicari- 
ously liable for the acts of the County and its contractors. Although 
Coastal argues that the towns are liable for the County's actions 
because they will be the beneficiaries of the system, it has failed to 
cite any supporting authority for this argument. Our appellate rules 
require that arguments of appellants "contain citations of the author- 
ities upon which the appellant relies." N.C.R. App. P. ZB(bj(6). Coastal 
has, therefore, abandoned this argument. State v. Thompson, 110 
N.C. App. 217, 222, 429 S.E.2d 590, 592 (1993). 

With respect to respondeat superior liability, as discussed ear- 
lier, the critical element of an agency relationship " 'is the right of 
control.' " Wyatt, 151 N.C. App. at 166, 565 S.E.2d at 710 (quoting 
Williamson, 952 F. Supp. at 498). Coastal has failed to offer any evi- 
dence that the towns had a "right to control" the contractors. With 
respect to the contractors, neither Kure Beach nor Carolina Beach 
had a contract with either Loving or Atlantic. Coastal's brief refers 
repeatedly to the liability of the "employer" of a contractor for the 
acts of the contractor, but provides no evidence that either town 
employed the contractors. Coastal has pointed to no evidence that 
the towns have any legal right, apart from their police power, to 
require the contractors to do anything. 

Coastal has instead relied on the towns' participation in meetings 
with the contractors and expressions of concern as to problems aris- 
ing out of the construction. For example, Coastal cites a letter from 
Kure Beach Public Works to the County's engineer in which he 
included a "quick list of concerns that we came up with yesterday 
from the Kure Beach project[,]" including problems such as debris 
and sand washing into ditches and the need to seed areas with grass. 
This letter, the towns' monitoring of the construction, and the towns' 
participation in meetings do not show that the towns had the right to 
control the means and the details of the construction project, but 
rather that the towns were performing precisely the role required of 
a town in connection with a major construction project impacting 
that town. As the cases discussed in connection with the County's lia- 
bility demonstrate, this degree of watchfulness does not give rise to a 
principal-agent relationship. 

The trial court properly granted summary judgment to the towns 
based on damage arising from the design and construction of the 
water and sewer system. 
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Claims Against Carolina Beach Based on its Wells 

[lo] Coastal has also asserted a nuisance claim against Carolina 
Beach, alleging that two of Carolina Beach's wells make "unreason- 
able use" of an underground stream that is also the source for 
Coastal's wells. Carolina Beach's sole argument in support of the trial 
court's summary judgment order as  to the nuisance claim is that 
Coastal failed to plead in its complaint and to produce sufficient evi- 
dence in opposition to summary judgment that it had the necessary 
property interest to assert a nuisance claim. 

A party, such as Coastal, asserting a riparian right "must show 
that [it] is a riparian proprietor or that in some way [it] has acquired 
riparian rights in the stream." Durham v. Cotton Mills, 141 N.C. 615, 
627, 54 S.E. 453, 457 (1906). "[A] riparian proprietor is entitled to the 
natural flow of a stream running through or along his land in its 
accustomed channel, undiminished in quantity and unimpaired in 
quality, except as may be occasioned by the reasonable use of the 
water by other like proprietors." Smith v. Town of Morganton, 187 
N.C. 801, 803, 123 S.E. 88,89 (1924). 

Coastal alleged in its complaint that it owned the wells and 
attached to the complaint various deeds and other documents 
conveying the real property and easements making up the water- 
works that now form Coastal's water system. Although Coastal has 
not submitted evidence pinpointing the location of its wells in rela- 
tion to the deeds, when the evidence is viewed in the light most fa- 
vorable to Coastal, the documents expressing an intent to convey 
ownership of all of the assets of the waterworks, specifically includ- 
ing the wells, are sufficient to give rise to a genuine issue of material 
fact as to whether Coastal has the necessary property interest to 
assert a nuisance claim. 

Since the sole issue raised before this Court is Coastal's property 
interest, we hold that the trial court erred in granting summary judg- 
ment as to this claim. We express no opinion regarding any of the 
other elements of the claim. 

[ I  11 Although Coastal assigned error to the trial court's grant of sum- 
mary judgment to Loving with respect to the wrongful interference 
with easement claim, Coastal has not argued this issue separately as 
to ~oving.3 We have already held that the trial court properly granted 

3. Coastal has not assigned error regarding the entry of judgment for Loving as to 
the nuisance claim. 
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summary judgment as to Coastal's argument that the present location 
of the water and sewer system interferes with its water system. We 
also note, however, that Coastal has cited no authority supporting 
such a claim against Loving, which has no ongoing interest in the 
water and sewer system. With respect to the damage to Coastal's 
water lines during Loving's construction, Coastal has made no argu- 
ment and cites no authority why this conduct supports a claim for 
wrongful interference with easement as opposed to trespass to chat- 
tels and negligence, the claims that are still pending against Loving. 
In the absence of any argument or authority, we decline to set aside 
the trial court's grant of summary judgment for Loving as to the claim 
for wrongful interference with easement. 

Affirmed in part and reversed in part. 

Judges McCULLOUGH and HUDSON concur. 

WMS, INC., CELLUL4R PLUS O F  NORTH CAROLINA, INC., AND DAVID KILPATRICK, 
PLAINTIFFS 1.. JERRY W. WEAVER, ALLTEL COMMUNICATIONS, INC., .4SD ALLTEL 
COMMUNICATIONS O F  THE CAROLINAS, INC., DEFEYDANTS 

NO. COA03-1063 

(Filed 5 October 2004) 

1. Arbitration and Mediation- ambiguous arbitration agree- 
ment-authority to construe 

The trial court erred by modifying an arbitration panel's 
award to eliminate treble damages on an unfair trade practices 
claim where the arbitration agreement was ambiguous and the 
arbitrators had the authority to construe the remedial provision. 
Neither the trial court nor the appellate court may vacate the 
arbitration award based on a disagreement with the arbitrators 
about the proper construction of the contract's term. 

2. Arbitration and Mediation- attorney fees-issue not 
raised at arbitration-waived 

Defendant Alltel waived its right to contest an arbitration 
panel's authority to award attorney fees by not raising the issue 
at arbitration. Defendant opposed the fees based on whether 
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they were warranted under N.C.G.S. # 75-16, but did not object to 
the panel's consideration of the issue despite several opportun- 
ities to do so. 

Appeal by plaintiff Cellular Plus of North Carolina, Inc. and cross- 
appeal by defendants Alltel Con~munications, Inc. and Alltel 
Communications of the Carolinas, Inc. from the order and judgment 
entered 24 April 2003 by Judge Ripley E. Rand in Wake County 
Superior Court. Heard in the Court of Appeals 28 April 2004. 

Herring, MeBennett, Mills & Finkelstein, PL.L.C., by Mark A. 
Finkelstein and Stephen W. Petersen, for plaintif* 
appellants/cross-appellees. 

Womble Cadyle Sandridge & Rice, I?L.L.C., b y  Burley B. 
Mitchell, JY., Pressly M. Millen, and Sean E. Andmssie?; j o ~  
defendants-appellees/cross-appellants Alltel Communicatiom, 
Inc. and Alltel Com?nunications of the Carolinas, Inc. 

GEER, Judge. 

This appeal arises out of the challenge of defendants Alltel 
Communications, Inc. and Alltel Communications of the Carolinas, 
Inc. (collectively "Alltel") to an arbitration award in favor of plain- 
tiff Cellular Plus of North Carolina, Inc. ("Cellular Plus"). The trial 
court ruled that the arbitration panel had no authority under the par- 
ties' arbitration agreement to award treble damages, but that the 
panel could properly award attorneys' fees. The parties have each 
appealed. We hold that the trial court erred in setting aside the 
treble damages award, but affirm the trial court's ruling as to the 
attorneys' fees. 

Factual Background 

On 19 December 2000, plaintiffs WMS, Inc. ("WMS"), Cellular 
Plus, and David Kilpatrick filed suit in Wake County Superior Court 
against defendants Alltel and Jerry W. Weaver, asserting various 
claims arising out of business dealings between the parties, including 
a claim for unfair and deceptive trade practices under N.C. Gen. Stat. 
9 75-1.1 (2003). Cellular Plus and Alltel had entered into a dealer 
agreement dated 4 June 1999 (the "Agreement"). Pursuant to the 
Agreement, Cellular Plus, an independent dealer, agreed to market 
Alltel's wireless cellular communication services in exchange for pay- 
ment of commissions by Alltel. 
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On 8 January 2001, defendants moved to compel arbitration pur- 
suant to the Agreement. Section 16.19 of the Agreement provided: 

Arbitration: (a) Any controversy, dispute, or claim arising 
out of [or] relating to this contract, the relations between ALLTEL 
and [Cellular Plus], or the Service provided by ALLTEL, including 
but not limited to a claim based on or arising from an alleged tort 
or a dispute as to the applicability of this provision to any dis- 
pute, shall be settled by arbitration administered by the American 
Arbitration Association under its Wireless Industry Arbitration 
rules. (b) The arbitrator may not vary the terms of the parties' 
agreement. (c) All statutes of limitations which would other- 
wise be applicable in a judicial action brought by a party shall 
apply to any arbitration and shall be given effect by the arbitra- 
tors. (d) Judgment on the award rendered by the arbitrator(s) 
may be entered in any court having jurisdiction thereof. (e) The 
arbitrator shall have no authority to award punitive damages or 
any other damages not measured by the prevailing party's actual 
damages, nor shall any party seek punitive damages relating to 
any matter arising out of this contract in any other forum. (f) 
All claims shall be arbitrated individually, and there shall be no 
consolidation or class treatment of any claim. (g) The parties 
expressly agree that, notwithstanding the foregoing, in the event 
either party believes the Agreement has been or will be unlaw- 
fully terminated and emergency relief is required, such party may 
apply to the American Arbitration Association therefor under its 
"Optional Rules for Emergency Measures of Protection." 

On 15 February 2001, the trial court entered an order concluding 
"that all of the claims alleged in the Amended Complaint are governed 
by the arbitration clause" and directing plaintiffs to "pursue their 
claims with the American Arbitration Association pursuant to the 
terms of the arbitration clause[.]" 

On 10 October 2002, following an evidentiary hearing, the three- 
member arbitration panel issued a "Posthearing Order," stating, "[tlhe 
parties have stipulated and the Arbitrators direct" that (1) the hearing 
would remain open for submission of briefs, oral arguments, and sub- 
mission of other exhibits; and (2) "[tlo the extent that the Arbitrators 
may deem it appropriate to make an award of attorneys fees, counsel 
for the parties will be requested, not later than the close of the oral 
arguments on November 25, 2002, to submit affidavits with respect to 
same." In a second "Posthearing Order," dated 26 November 2002, 
the panel stated that if it found defendants liable under N.C. Gen. 
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Stat. 75-1.1, it would enter an interim award by 25 December 2002 
"on all issues except for any award of Attorney's fees." If the panel 
decided that an award of attorneys' fees would be appropriate, the 
panel would receive affidavits from counsel for all parties on the 
issue of attorneys' fees and an award would be entered no later than 
31 January 2003. 

On 23 December 2002, the panel issued an "Interim Award." 
Pursuant to an agreement between the parties, the Interim Award 
contained no specific findings of fact. The award dismissed all claims 
asserted by plaintiffs WMS and Kilpatrick, as well as all claims 
asserted against defendant Weaver. In the award, the arbitrators con- 
cluded that Alltel had breached the Agreement and that Alltel had 
"engaged in unfair and deceptive acts and practices under Section 
75-1.1 of the General Statutes of North Carolina." The arbitrators 
awarded Cellular Plus damages in the amount of $962,500.00, "said 
amount to be trebled in accordance with Section 75-16 of the General 
Statutes . . . to make the award $2,887,500[.]" With respect to attor- 
neys' fees, the interim award provided: 

(7) This award shall be deemed to be an interim award pend- 
ing consideration by the Panel of Arbitrators of a further award 
to [Cellular Plus], pursuant to Section 75-16.1 of the General 
Statutes of North Carolina, allowing a reasonable attorney fee to 
the attorneys representing [Cellular Plus]. Pursuant  to the co~2- 
sent and stipulation of the parties at the oral arguments held i n  
th i s  case on  Novembe?. 25, 2002, counsel for [Cellular Plus] and 
counsel for [Alltel] shall submit to the Panel not later than 
January 15, 2003, affidavits of said counsel, together with affi- 
davits of third parties having knowledge of facts pertinent to the 
issue, if any, with respect to (1) the reasonableness of the amount 
of the attorneys' fees and expenses charged by [Cellular Plus'] 
counsel as set out in the affidavits submitted to the Panel and to 
opposing counsel by [Cellular Plus'] counsel on November 25, 
2002 and (2) whether there was an unwarranted refusal by [Alltel] 
to fully resolve the matter constituting the basis of the claims in 
this case. Pursuant to the consent and stipulation of the parties 
a t  the oral arguments held i n  this  case on  November 25, 2002, 
the Panel will consider and make a decision and art award o n  
said issues  based zipon said affidavits.  A Final Award in this 
arbitration proceeding, with respect to attorneys fees, if any, will 
be entered not later than January 31, 2003. 

(Emphasis added) 
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On 31 January 2003, the arbitrators issued a "Final Award" in 
which they concluded "that there was an unwarranted refusal by 
[Alltel] to fully resolve the matter . . . under Section 75-1.1 of the 
General Statutes[.]" The arbitrators, therefore, awarded Cellular Plus 
attorneys' fees in the amount of $352,640.00. The Final Award pro- 
vided that the parties would pay equally the administrative fees and 
expenses of the American Arbitration Association and the compensa- 
tion and expenses of the arbitrators totaling $91,515.13. 

On 3 February 2003, Alltel filed a motion in Wake County 
Superior Court, requesting that the court either (1) vacate the arbi- 
trators' interim and final awards "on the grounds that the arbitrators 
exceeded their powers in awarding [Cellular Plus] treble damages 
and attorneys' fees," or (2) modify the arbitrators' interim and final 
awards to eliminate the awards of treble damages and attorneys' fees. 
On 13 February 2003, Cellular Plus moved the trial court to confirm 
the arbitrators' interim and final awards. 

The trial court concluded, in pertinent part: 

5. The arbitration panel did not have the authority under 
Section 16.19(e) of the parties' Arbitration Agreement to award 
treble damages to Plaintiffs pursuant to N.C. Gen. Stat. Q: 75-16 
based on the finding of unfair and deceptive trade practices. 
Plaintiffs do not cite to any evidence that Defendants waived this 
issue by participating in the arbitration of it, and a review of the 
arbitration proceedings and the filings in this matter reveal that 
Defendants did challenge the authority of the arbitration panel to 
deal with the issue of treble damages at the hearing on that issue. 

6. The arbitration panel did not have the authority pursuant 
to Section 16.19(a) of the parties' Arbitration Agreement and 
Rules R-41 and R-4[8] of the Wireless Industry Arbitration 
Rules to award attorneys' fees to Plaintiffs pursuant to N.C. Gen. 
Stat. 9 75-16.1. 

7. While as a preliminary matter the arbitration panel did not 
have the authority noted in CONCLUSION OF LAW # 6 to award 
attorneys' fees pursuant to the agreement, Defendants waived the 
right to contest the authority of the arbitration panel to address 
this matter by fully arguing the attorneys' fees issue before the 
arbitration panel without contending that the arbitrators lacked 
authority to decide that issue and without preserving that argu- 
ment for further judicial review. As such, Defendants have 
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waived the right to challenge the award of attorneys' fees on 
judicial review of the award. 

Based on these conclusions, the trial court modified the arbitrators' 
award to provide for an award to Cellular Plus in the amount of 
$962,500.00 in actual damages. The court declined to alter the award 
of attorneys' fees. The trial court subsequently denied Cellular Plus' 
motion pursuant to Rule 59, asking the court to reinstate the treble 
damages award based on a 7 April 2003 decision of the United States 
Supreme Court, Pacificare Health Sys., Inc. v. Book, 538 U.S. 401, 
155 L. Ed. 2d 578, 123 S. Ct. 1531 (2003). 

On 30 April 2003, Cellular Plus filed a notice of appeal from 
the portion of the trial court's order vacating the arbitrators' award of 
treble damages. On 16 May 2003, Alltel filed its notice of cross-appeal 
from the portion of the order confirming the arbitrators' award of 
attorneys' fees. We address Cellular Plus' appeal and Alltel's cross- 
appeal in turn. 

Since this appeal arises from a decision on a motion to confirm 
an arbitration award, we first note "that a strong policy supports 
upholding arbitration awards." Cyclone Roofing Co. v. David M. 
LaFave Co., 312 N.C. 224, 234, 321 S.E.2d 872, 879 (1984). As our 
Supreme Court has stressed: 

"There is no right of appeal and the Court has no power to 
revise the decisions of 'judges who are of the parties' own choos- 
ing.' An award is intended to settle the matter in controversy, and 
thus save the expense of litigation. If a mistake be a sufficient 
ground for setting aside an award, it opens the door for coming 
into court in almost every case; for in nine cases out of ten some 
mistake either of law or fact may be suggested by the dissatisfied 
party. Thus . . . arbitration instead of ending would tend to 
increase litigation." 

Id. at 236, 321 S.E.2d at 880 (quoting Carolina-Virginia Fashion 
Exhibitors, Inc. v. Gunter, 41 N.C. App. 407, 414-15, 255 S.E.2d 414, 
419-20 (1979)). 

[I] As the trial court recognized, this case presents a preliminary 
question: Does the Federal Arbitration Act ("FAA") or does the North 
Carolina Uniform Arbitration Act govern the issues on this appeal? 
This question cannot be bypassed as the FAA preempts conflicting 
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state law, including state law addressing the role of courts in review- 
ing arbitration awards. Allied-Bruce Teminix  Cos. v. Dobson, 513 
U.S. 265, 272, 130 L. Ed. 2d 753, 763, 115 S. Ct. 834, 838 (1995). If the 
FAA requires that a particular question be determined by the arbitra- 
tors, while state law would allow a court to address the issue, the 
FAA controls. We must, therefore, first determine whether the par- 
ties' arbitration agreement falls under the FAA. 

The FAA governs any "contract evidencing a transaction involv- 
ing commerce." 9 U.S.C. 3 2 (2000). Under Allied-Bruce, the FAA's 
term "involving commerce" is considered the functional equivalent of 
"affecting commerce." Allied-Bruce, 513 U.S. at 277, 130 L. Ed. 2d at 
766, 115 S. Ct. at 841. It is broader than the term "in commerce" and 
"signals an intent to exercise Congress' commerce power to the full." 
Id. The trial court concluded below that the FAA governs in this case. 
While the parties hedge their bets on appeal, they have not directly 
challenged the trial court's determination. In addition, we see no 
basis in the record for any conclusion other than that the contract at 
issue evidences a transaction involving commerce. The FAA, there- 
fore, controls. As a result, this Court is bound, in deciding this appeal, 
by decisions of the United States Supreme Court construing and 
applying the FAA. 

The FAA allows a court to vacate an award "where the arbitrators 
exceeded their powers, or so imperfectly executed them that a 
mutual, final, and definite award upon the subject matter submitted 
was not made." 9 U.S.C. .$ 10(a)(4) (2000), amended by Act of May 7, 
2002, 9 U.S.C.A. 5 lO(a)(4) (West Supp. 2004). Defendants asked the 
trial court to vacate the arbitration award in this case on the grounds 
that the arbitration panel did not have the power, under the parties' 
contract, to award treble damages. Defendants rely on the provision 
in their arbitration agreement stating: "The arbitrator shall have no 
authority to award punitive damages or any other damages not mea- 
sured by the prevailing party's actual damages, nor shall any party 
seek punitive damages relating to any matter arising out of this con- 
tract in any other forum." 

In Mastrobuono c. Sheamon Lehman Hutton, Inc., 514 U.S. 52, 
131 L. Ed. 2d 76, 115 S. Ct. 1212 (1995), the United States Supreme 
Court addressed an issue almost identical to the one presented 
here. The defendant in Mastrobuono had moved to vacate an arbi- 
tration award that included punitive damages, arguing that the arbi- 
trators had, in awarding punitive damages, exceeded their power 
under the arbitration agreement. The Supreme Court characterized 
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the question presented as "whether the arbitrators' award is consist- 
ent with the central purpose of the [FAA] to ensure 'that private 
agreements to arbitrate are enforced according to their terms.' " Id. 
at 53-54, 131 L. Ed. 2d at 82, 115 S. Ct. at 1214 (quoting Volt 
Information Sciences, Inc. v. Board of Trustees of Leland 
Stanford Junior Univ., 489 U.S. 468, 479, 103 L. Ed. 2d 488, 500, 
109 S. Ct. 1248, 1255-56 (1989)). 

The Supreme Court first observed that the parties' contract did 
not expressly preclude punitive damages. Id. at 59, 131 L. Ed. 2d at 85, 
115 S. Ct. at 1217. The defendant pointed to two provisions that it con- 
tended, when read together, necessarily led to the conclusion that the 
arbitrators were barred from awarding punitive damages. The 
Supreme Court, however, concluded that those provisions were not 
"an unequivocal exclusion of punitive damages claims," id. at 60, 131 
L. Ed. 2d at 86, 115 S. Ct. at 1217, but rather rendered the arbitration 
agreement ambiguous, id. at 62, 131 L. Ed. 2d at 87, 115 S. Ct. at 1218. 
The Court then applied the principles that (I) ambiguities as to the 
scope of an arbitration clause must be resolved in favor of arbitra- 
tion, and (2) a court should construe ambiguous language in a con- 
tract against the interest of the party that drafted it. Based on this 
analysis, it held that "[tlhe arbitral award should have been enforced 
as within the scope of the contract." Id. at 64, 131 L. Ed. 2d at 88, 115 
S. Ct. at 1219. The Court accordingly reversed the decision vacating 
the award. Id. 

Courts have since interpreted Mastr-obuono as holding "that ar- 
bitrators presumptively enjoy the power to award punitive damages 
unless . . . the arbitration contract unequivocally excludes punitive 
damages claims." See, e.g., Gateway Tech., Inc. v. MCI Telecomm. 
Corp., 64 F.3d 993, 999 (5th Cir. 1995) (emphasis added). Under 
Mastrobuono, an arbitrator does not exceed his powers if (1) state 
law allows the remedy for the specified cause of action, and (2) 
the arbitration contract does not unequivocally preclude it. Id. at 
998. When these two requirements are met, the award falls "under 
the arbitrator's broad discretion to decide damages and fashion 
remedial relief." Id. 

There is no dispute in this case that North Carolina law allows an 
award of treble damages in an unfair and deceptive trade practices 
case. N.C. Gen. Stat. 3 75-16 (2003). Under Mastrobuono, we must 
next determine whether the parties' arbitration agreement unequivo- 
cally precludes an award of treble damages. 
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Although the words "treble damages" do not appear in the par- 
ties' agreement, defendants contend that the phrase "any other 
damages not measured by the prevailing party's actual damages" 
unambiguously refers to treble damages because, according to 
defendants, it could not refer to anything else. Since there are a host 
of damages remedies "not measured by the prevailing party's actual 
damages," we disagree with defendants' contention. 

Statutory remedies are the most prevalent type of such damages. 
For example, the Copyright Act provides that "[tlhe copyright owner 
is entitled to recover the actual damages suffered by him or her as a 
result of the infringement, and any profits of the in fr inger  that are 
attributable to the infringement and are not taken into account in 
computing the actual damages." 17 U.S.C. D 504(b) (2000) (emphasis 
added). Alternatively, the statute permits, upon the copyright owner's 
election, an award of statutory damages "not less than $750 or more 
than $30,000 as the court considers just" unless the court finds that 
the infringement was committed willfully, in which case "the court 
in its discretion may increase the award of statutory damages to a 
sum of not more than $150,000." 17 U.S.C. 3 504(c)(l) & (2) (2000). 
Neither the infringer's profits nor the statutory damages are "dam- 
ages measured by the prevailing party's actual damages[.]" See also 15 
U.S.C. 3 1117(a) (2000) (authorizing award of both actual dam- 
ages and the Lanham Act violator's ill-gotten profits); 18 U.S.C. 
# 2520(c)(2)(A) & (B) (2000) (with respect to any entity's unlawful 
interception, disclosure, or intentional use of a wire or electronic 
con~munication, allowing a court to assess as damages the greater of 
actual damages and "any profits made by the violator as a result of 
the violation" or "statutory damages of whichever is the greater of 
$100 a day for each day of violation or $10,000"); N.C. Gen. Stat. 
Q 66-154(b) (2003) (emphasis added) (for violation of the North 
Carolina Trade Secrets Protection Act, allowing an award "measured 
by the economic loss o r  the unjust ~nrichment  caused by misappro- 
priation of a trade secret, whichever is greater"). 

In addition to statutory remedies not measured by actual dam- 
ages, defendants have also overlooked restitutionary awards. As this 
Court has explained: 

"The restitution claim, on the other hand, is not aimed at com- 
pensating the plaintiff, but at forcing the defendant to disgorge 
benefits that it would be unjust for him to keep." A plaintiff may 
receive a windfall in some cases, but this is acceptable in order to 
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avoid any unjust enrichment on the defendant's part. The princi- 
ple of restitution "is to deprive the defendant of benefits that in 
equity and good conscience he ought not to keep . . . even though 
plaintiff may have suffered no demonstrable losses." 

Booher v. Frue, 86 N.C. App. 390, 393-94, 358 S.E.2d 127, 129 
(1987) (internal citations omitted; quoting D. Dobbs, Law of 
Remedies, Ei 4.1, at 224 (1973)), aff'd per curiam, 321 N.C. 590, 364 
S.E.2d 141 (1988). For example, damages awarded under a theory of 
restitution may be measured by the increased value of the assets 
unlawfully in the hands of the defendant or by the profits earned by 
the defendant. 1 Dan B. Dobbs, Dobbs Law of Remedies Q 4.1(4), at 
566-67 (2d ed. 1993). Neither of these types of damages are measured 
by a plaintiff's actual damages. 

Finally, defendants have also overlooked "presumed damages." 
In a defamation per se case, under appropriate circumstances (as 
dictated by First Amendment considerations), some courts have held 
a plaintiff may recover "presumed damages" without proof of ac- 
tual damages. Thus, in Brown & Williamson Tobacco Corp. v. 
Jacobson, 827 F.2d 1119, 1142 (7th Cir. 1987), cert. denied, 485 
U.S. 993, 99 L. Ed. 2d 512, 108 S. Ct. 1302 (1988), the Seventh Circuit 
held that a tobacco company was entitled to $1,000,000.00 in pre- 
sumed damages despite its inability to prove that it had suffered any 
actual loss or other actual damages.l 

This summary of available "damages" remedies demonstrates a 
wide variety of damages awards that would fall within the scope of 
the disputed phrase. The question remains, however, whether "treble 
damages" also unequivocally falls within the scope of the phrase. 

Plaintiffs argue that because treble damages are a multiple of 
actual damages, they are "measured by" actual damages. This is a rea- 
sonable construction. Courts have routinely referred to treble dam- 
ages as  being measured by actual damages. See, e.g., Square D Co. v. 
Niagara Frontier Tariff Bureau, Im. ,  476 U.S. 409, 415, 90 L. Ed. 2d 
413, 420, 106 S. Ct. 1922, 1926 (1986) ("The shipper claimed treble 
damages measured by the difference between the rates set pursuant 

1. Plaintiff has also suggested that nominal damages fall within the scope of 
"damages not measured by the prevailing party's actual damages." Since nominal dam- 
ages tend to  be  in the amount of $1.00, it seems unlikely that the parties had nominal 
damages in mind when they entc,red into the agreement. Nevertheless, we note that the 
New Mexico Supreme Court has affirmed an award of $5,000.00 in "nominal damages." 
Ruiz v. Varmn, 110 N.M. 478,483-84, 797 P.2d 267, 272-73 (1990). Such an award is not, 
of course, measured by actual damagcs. 
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to agreement and those that had previously been in effect."); 
Brunswick Coq~ .  v. Pueblo Bowl-0-Mat, Inc., 429 U.S. 477,485-86,50 
L. Ed. 2d 701, 710, 97 S. Ct. 690, 696 (1977) ("It nevertheless is true 
that the treble-damages provision, which . . . measures the awards by 
a multiple of the injury actually proved, is designed primarily as a 
remedy."); Moore v. Radian Group, Inc., 233 F. Supp. 2d 819, 826 
(E.D. Tex. 2002) ("[A] private plaintiff would have standing to sue for 
treble damages measured by that portion of a PMI payment that is 
excessive . . . ."), aff'd, 69 Fed. Appx. 659 (5th Cir. 2003); In  re 
Chlorinp & Caustic Soda Antitrust Litigation, 116 F.R.D. 622, 626 
(E.D. Pa. 1987) ("Plaintiffs seek to recover treble damages from 
defendants measured by the alleged overcharge resulting from 
defendants' conspiracy to fix prices."). Plaintiffs also reasonably sug- 
gest that if the parties truly had intended to limit damages only to 
actual damages, the contract would simply say "the arbitrator shall 
have no authority to award damages in excess of actual damages." 
Given thesunusual phrasing of the provision and the fact that courts 
have previously described "treble damages" as being measured by 
actual damages, we hold both that plaintiff's interpretation is plaus- 
ible and that, in any event, there is no unequivocal exclusion of treble 
damages, as required by Mastrobuono. 

This discussion is not meant to conclude that plaintiff's con- 
struction of the disputed phrase is correct. It is simply a reasonable 
one, as is defendants'. When a contract is " 'fairly and reasonably sus- 
ceptible to either of the constructions asserted by the parties[,]' " 
then it is deemed ambiguous. Burnett Kays & Assocs., PA. v. 
Colonial Bldg. Co., 129 N.C. App. 525, 528, 500 S.E.2d 108, 111 (1998) 
(quoting Bicket v. McLean Sec., Inc., 124 N.C. App. 548, 553, 478 
S.E.2d 518, 521 (1996)). If ambiguous, then " 'interpretation of the 
contract is for the jury.' " Id. (quoting Int'l Paper Co. 21. Corporex 
Constructors, Inc., 96 N.C. App. 312, 317, 385 S.E.2d 553, 556 
(1989). Here, it is necessary to determine whether the question 
should be resolved by the arbitrators, who were the triers-of-fact, or 
by the courts. 

Mastrobuono suggests that a conclusion that the contract term is 
ambiguous should lead to the holding that the arbitrators did not 
exceed their powers. More recent cases by the United States Supreme 
Court support this view of Mastrobuono by holding that the interpre- 
tation of ambiguous contract terms not involving a gateway question 
of arbitrability is a question for the arbitrators unless the arbitration 
agreement provides otherwise. In Pacificare Health Sys., Inc. v. 
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Book, 538 US. 401, 155 L. Ed. 2d 578, 123 S. Ct. 1531 (2003), plaintiffs 
argued that they could not be compelled to arbitrate claims arising 
under the Racketeer Influenced and Corrupt Organizations Act, 18 
U.S.C. 5 1961 (2000), because their arbitration agreement with the 
defendant prohibited an arbitrator from awarding treble damages. 
After observing that the terms of the contract-precluding an award 
of "punitive damages" or "extra contractual damages of any kindn- 
were ambiguous when applied to treble damages, the Court held 
that the question "whether the remedial limitations at issue here 
prohibit an award of RICO treble damages is not a question of arbi- 
trability." PacifiCare, 538 U.S. at 407 n.2, 155 L. Ed. 2d at 584 n.2, 123 
S. Ct. at 1536 n.2. The Court, therefore, declined to address the issue 
when it had not first been considered by the arbitrator. Id. at 407, 155 
L. Ed. 2d at 583, 123 S. Ct. at 1536. 

PacifiCare was followed by G ~ e e n  Tree Fin. Corp. u. Bazzle, ,539 
US. 444, 156 L. Ed. 2d 414, 123 S. Ct. 2402 (2003). In Green n e e ,  the 
Court was presented with the question whether an arbitration agree- 
ment barred class arbitration. The Court held that it could not resolve 
the question "because it is a matter for the arbitrator to decide." Id. 
at 447, 156 L. Ed. 2d at 419, 123 S. Ct. at 2405. The Court explained: 

Under the terms of the parties' contracts, the question-whether 
the agreement forbids class arbitration-is for the arbitrator to 
decide. The parties agreed to submit to the arbitrator "all dis- 
putes, claims, or controversies arising from or relating to this 
contract or the relationships which result from this contract." 
And the dispute about what the arbitration contract in each 
case means (i.e., whether it forbids the use of class arbitra- 
tion procedures) is a dispute "relating to this contract" and 
the resulting "relationships." Hence the parties seem to have 
agreed that an arbitrator, not a judge, would answer the rele- 
vant question. 

Id. at 451-52, 156 L. Ed. 2d at 422, 123 S. Ct. at 2407 (internal citations 
omitted). The Court acknowledged, however, that questions of arbi- 
trability-such as the validity of an arbitration clause or its applica- 
bility to the underlying dispute between the parties-were questions 
to be decided by the courts. Id. at 452, 156 L. Ed. 2d at 422-23, 123 
S. Ct. at 2407. 

In this case, as in Green Tree, the parties agreed broadly that 
"[alny controversy, dispute, or claim arising out of [or] relating to this 
contract, the relations between ALLTEL and Agent, or the Service 
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provided by ALLTEL . . . shall be settled by arbitration. . . ." The inter- 
pretation of the provision precluding an award of "damages not mea- 
sured by the prevailing party's actual damages" is a dispute "relating 
to this contract" and, by the terms of the arbitration agreement, must 
be "settled by arbitration." The issue does not fall into the narrow 
exception recognized in Green Tree because PacifiCare has already 
held that interpretation of a remedies provision "is not a question of 
arbitrability." PacflCare, ,538 U.S. at 407 n.2, 155 L. Ed. 2d at 584 n.2, 
123 S. Ct. at 1536 n.2. 

Defendants have argued that Green Tree is not binding because it 
is a four-judge plurality opinion. We are, however, still bound to fol- 
low Green Tree, as the Supreme Court indicated in Hughes Elecs. 
Corp. v. Garcia, 540 L.S. 801, 157 L. Ed. 2d 12, 124 S. Ct. 102 (2003) 
("Judgment vacated, and case remanded to the Court of Appeal of 
California, . . ., for further consideration in light of Green Tree Fin. 
Corp. v. Baxxle, 539 U.S. [444], 156 L. Ed. 2d 414, 123 S. Ct. 2402 
(2003)."). Moreover, the federal courts have found the plurality opin- 
ion to be the controlling precedent since it represents the position 
taken by the justices who concurred on the narrowest grounds. See, 
e.g., Pedcor Mgmt. Co. v. Notions Personnel of Texas, Inc., 343 F.3d 
355,358-59 (5th Cir. 2003). The Fifth Circuit explained, i d .  at 358, that 
Justice Stevens' concurrence was not the narrowest ground and that 
Justice Stevens had, in any event, stated that "arguably the interpre- 
tation of the parties' agreement should have been made in the first 
instance by the arbitrator, rather than the court," and that "Justice 
Breyer's opinion expresses a view of the case close to my own." 
Green Tree, ,539 U.S. at 455, 156 L. Ed. 2d at 424, 123 S. Ct. at 2408-09. 

Additionally, defendants contend that Green Tree does not apply 
to appeals from arbitration awards, but rather is only applicable in 
the context of a motion to compel arbitration. Defendants have, how- 
ever, overlooked the fact that Green Tree was an appeal from the 
South Carolina Supreme Court's affirmance in two separate cases of 
a trial court's confirmation of an arbitration award. In one of the 
cases, the trial court had certified a class action and then compelled 
arbitration resulting in a class award, while in the second case, the 
question of class certification was initially decided by the arbitrator. 
On appeal, the South Carolina Supreme Court construed the arbitra- 
tion agreements to authorize class arbitration. The United States 
Supreme Court vacated the judgments because, as explained above, 
the decision regarding class certification was a question for the 
arbitrator. Even though a class had been certified in one case by the 
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arbitrator, the Court ruled that because the arbitrator's determination 
followed the earlier trial court decision, 

there is at least a strong likelihood . . . that the arbitrator's deci- 
sion reflected a court's interpretation of the contracts rather than 
an arbitrator's interpretation. That being so, we remand the case 
so that the arbitrator may decide the question of contract inter- 
pretation-thereby enforcing the parties' arbitration agreements 
according to their terms. 

Id. at 454, 156 L. Ed. 2d at 423-24, 123 S. Ct. at 2408. In other words, 
if the arbitrator had made his decision completely independently of 
the courts, as here, the award would have been confirmed. The pro- 
cedural posture of this case does not materially differ from that of 
Green Dee. 

Even if Green Tree is disregarded, Carteret County .c. United 
Contractom of Kirzston, Inc., 120 N.C. App. 336, 347, 462 S.E.2d 816, 
823 (1995), compels the conclusion that our courts have no authority 
to vacate the arbitration award of treble damages. In United 
Cont~ac to~s ,  plaintiff asked the trial court to vacate an arbitration 
award on the grounds that the parties' contract prohibited the arbi- 
trator's award of increased overhead expenses. In rejecting this argu- 
ment, this Court reasoned: 

In this case, the arbitration agreement reads: "Any contro- 
versy or Claim arising out of or related to the Contract, or the 
breach thereof, shall be settled by arbitration . . . ." . . . Here, 
whether defendant would be entitled to increased overhead 
expenses due to the extension of the contract conlpletion date is 
an issue arising out of the contract and falls within the scope of 
the arbitration agreement. Since the arbitrators had the power to 
rule on the issue, even if they erroneously considered evidence of 
increased overhead expenses it would not be ground to vacate 
the award. 

Id. Although this decision construes N.C. Gen. Stat. $ 1-567.13(a)(5) 
(2001)2 and not the FAA, it is consistent with Green Tree. 

2. Although the General Assembly has repealed N.C. Gen. Stat. $ 1-567.13 through 
$ 1-,567.20, sre Act to Repeal the lJnifornl Arbitration Act and to Enact the Revised 
Uniform Arbitration Act, ch. 3-16. sec. 1, 2003 N.C. Sess. Laws 973 (July 1 1 ,  2003), the 
statutory changes affect only arbitration agreements made on or after 1 January 2004. 
See id., ch. 346, sec. 4, 2003 N.C. Sess. Laws 983. 
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We hold that the parties' arbitration agreement with its remedial 
limitation is ambiguous and that the arbitrators, therefore, had the 
authority to construe that provision. Neither the trial court nor this 
Court may vacate the arbitration award based on a disagreement with 
the arbitrators about the proper construction of the contract's term. 
Accordingly, we hold that the trial court erred in modifying the arbi- 
trators' award to eliminate the award of treble damages. 

I1 

[2] Alltel cross-appeals from the portion of the trial court's order 
confirming the arbitrators' award to Cellular Plus of $352,640.00 in 
attorneys' fees. As noted above, although the trial court concluded 
that the arbitration panel did not have the authority under the agree- 
ment to award attorneys' fees, it ruled that Alltel had waived the right 
to contest the authority of the arbitration panel by failing to argue to 
the arbitrators that they lacked authority to award fees. Because we 
agree with the trial court's determination that Alltel waived its right 
to contest the arbitration panel's authority to award attorneys' fees, 
we need not decide whether an award of attorneys' fees was permit- 
ted by the parties' agreement. 

Our review of the record reveals that at arbitration, Alltel 
opposed Cellular Plus' application for attorneys' fees solely on 
the basis that such an award was not warranted under N.C. Gen. Stat. 
Q 75-16.1 (2003). In the arbitration proceeding, Alltel never raised the 
issue whether the panel lacked authority to award fees and never 
objected to the panel's consideration of such an award, despite sev- 
eral clear opportunities to do so. First, one of the arbitrators stated at 
the conclusion of the evidence that the panel intended to consider 
awarding attorneys' fees. Second, the arbitrators' Posthearing Order 
indicated that they "may deem it appropriate to make an award of 
attorneys fees[.]" Finally, the arbitrators, in their interim award, 
instructed the parties to submit affidavits "with respect to (1) the rea- 
sonableness of the amount of the attorneys' fees . . . and (2) whether 
there was an unwarranted refusal by [Alltel] to fully resolve the mat- 
ter[.]" This interim award stated that the arbitrators would consider 
these affidavits, and "[plursuant to the consent and stipulation of the 
parties . . . will consider and make a decision and an award [regard- 
ing attorneys' fees] . . . based upon said affidavits." (Emphasis added) 
Significantly, at the conclusion of its memorandum in opposition to 
Cellular Plus' application for attorneys' fees, Alltel implored the arbi- 
tration panel to "exercise its discretion to award [Cellular Plus] no 
attorneys' fees under N.C.G.S. Q 75-1.1." (Emphasis added) 
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Defendants rely upon Nucor Corp. v. General Bearing Corp., 333 
N.C. 148, 423 S.E.2d 747 (1992). In Nucor, our Supreme Court held 
that "[tlhe specific, uncomplicated language of N.C.G.S. 5 1-567.11 
clearly reflects the legislative intent that attorneys' fees are not to be 
awarded for work performed in arbitration proceedings, unless the 
parties specifically agree to and provide for such fees in the arbitra- 
tion agreement." Id. at 153-54, 423 S.E.2d at 750.3 Defendants argue 
that since the arbitration agreement at issue in this case did not 
specifically permit attorneys' fees, Nucor required that the trial court 
vacate the arbitrators' award of fees. 

Nucor did not address the situation when, as here, both parties 
have consented to consideration of the attorneys' fee issue by the 
arbitration panel and no party lodged any objection to the panel's 
awarding fees. Indeed, to agree with defendants' argument, we would 
have to disregard the policies upon which Nucor is based, as well as 
established North Carolina authority barring a party from raising 
objections in confirmation proceedings that could have been, but 
were not, raised prior to or during the arbitration proceeding. 

In Nucor, the Supreme Court reached its holding in reliance upon 
"important policy considerations," including promotion of the pur- 
pose of arbitration "to provide and encourage an expedited, efficient, 
relatively uncomplicated, alternative means of dispute resolution, 
with limited judicial intervention or participation, and without the 
primary expense of litigation-attorneys' fees." Id. at 154, 423 S.E.2d 
at 750. As support, the Court cited Cyclone Roofing, discussed above, 
McNeal v. Black, 61 N.C. App. 305,300 S.E.2d 575 (1983), and Thomas 
v. Howard, 51 N.C. App. 350, 276 S.E.2d 743 (1981). 

In McNeal, this Court held that a party's "participation in the arbi- 
tration without making any protest or demand for jury trial. . . waived 
any right to object to the award later on these grounds." 61 N.C. App. 
at 307, 300 S.E.2d at 577. The Court noted that "[a] party may waive a 
constitutional as well as a statutory benefit by express consent, by 
failure to assert it in apt time, or by conduct inconsistent with a pur- 
pose to insist upon it." Id. Based on these principles and the purpose 
of arbitration to reach a final settlement of disputed matters without 
litigation, the Court held that a party "cannot be allowed to partici- 
pate in arbitration, raising no objections, and then refuse to be bound 

3. N.C. Gen. Stat. $ 1-567.11 (2001) states: "Unless otherwise provided in the 
agreement to arbitrate, the arbitrators' expenses and fees, together with other 
expenses, not including counsel fees, incurred in the conduct of the arbitration, shall 
be paid as provided in the award." 
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by an adverse award. This type of conduct would serve to defeat 
the purpose of arbitration." Id. at 308, 300 S.E.2d at 577. In Thomas, 
this Court held, applying identical reasoning, that a party could not 
seek to vacate an arbitration award based on the bias of an arbitrator 
if the party, knowing of the grounds for disqualification, did not 
object at the arbitration proceeding. 51 N.C. App. at 353-54, 276 
S.E.2d at 746. 

Likewise, in Andrezcs v. Jordan, 205 N.C. 618, 172 S.E. 319 
(1934), the Supreme Court held that the defendants waived any objec- 
tion to the arbitrators' failure to comply with statutorily prescribed 
deadlines. The Court noted that defendants were notified of the hear- 
ing dates, made no objection and, indeed, agreed to those dates. Id.  
at 624, 172 S.E. at 322. In concluding that the defendants had waived 
any right to attack the award, the Court held " 'if the parties partici- 
pate in the arbitral hearing without objection to the point that a time 
limitation has expired it will be held generally that they have thereby 
waived the time provision."' Id. (quoting Wesley A. Sturges, 
Commercial Arbitration and Awards, at 524-25 (1930)). 

Here, there is no question that defendants could have argued to 
the arbitrators that the parties' agreement together with Nucor pre- 
cluded any award of attorneys' fees. Instead of doing so, they litigated 
plaintiff's entitlement to fees. We can see no meaningful distinction 
between a failure to object to an award of attorneys' fees and a fail- 
ure to object to arbitration generally, to the timeliness of the hearing 
dates, or to the bias of an arbitrator. If, as our courts have held, a fail- 
ure to object during arbitration regarding these significant matters 
leads to waiver, then defendants here necessarily waived any right to 
seek vacation of the attorneys' fee award. See also McDaniel u. Bear 
Steams & Co., 196 F. Supp. 2d 343, 364-65 (S.D.N.Y. 2002) (internal 
citations omitted) ("Courts have held that, consistent with [N.Y. 
C.P.L.R. 5 75131, arbitrators may award attorneys' fees if either (1) 
the parties' agreement to arbitrate so provides, or (2) the parties 
acquiesce to the payment of attorneys' fees. . . . Although [defendant] 
argued that its actions did not warrant a sanction, it never raised a 
legal objection to the award of attorneys' fees. Because [defendant] 
never maintained, as it does here, that attorneys' fees are unlawful, it 
implicitly conceded that it was within the Panel's authority to award 
such  fee^.").^ Cf. Wood v. Weldon, 160 N.C. App. 697, 699, 586 S.E.2d 
801, 803 (2003) (noting that it is well settled in this jurisdiction that 
any contention not raised and argued in the trial court may not be 

4. N.Y C.P.L.R. S; 7513 is identical to N.C. Gen. Stat. $ 1-567.11 
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raised and argued for the first time in an appellate court), disc. 
review denied, 358 N.C. 550,600 S.E.2d 469 (2004). We therefore hold 
that the trial court properly confirmed the arbitrators' award of at- 
torneys' fees. 

Reversed in part and affirmed in part. 

Judges BRYANT and ELMORE concur. 

JUDITH ANN MEEHAN (LAWRANCE), PLAINTIFF V. BRUCE CHARLES LAWRANCE, 
DEFENDANT 

NO. COA03-1318 

(Filed 21 September 2004) 

1. Child Support, Custody, and Visitation- equitable estop- 
pel-oral modification 

The trial court did not err in a child custody, civil contempt, 
and child support case by concluding that plaintiff mother was 
not equitably estopped from enforcing the provisions of the 1996 
order relating to the provision of health insurance premiums for 
the minor children and the repayment of a $5,000 promissory 
note even though defendant father contends plaintiff consented 
to an oral modification during an October 1997 meeting with their 
attorneys and this agreement was set out in a letter between the 
attorneys, because: (1) substantial evidence supported the trial 
court's conclusion that plaintiff never agreed to orally modify 
that portion of the 1996 order that required defendant to provide 
health insurance for the children, plaintiff's attorney wrote 
defendant's attorney a letter stating that defendant would con- 
tinue to pay for the health insurance for the children, and defend- 
ant admitted that he failed to provide insurance after May 1997 
and stopped the health insurance four months before any alleged 
agreement was reached during the October 1997 meeting; and (2) 
defendant failed to show he detrimentally relied on the perceived 
agreement with plaintiff, and defendant benefitted by retaining 
the money he was required to use to purchase insurance for his 
minor children. 
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2. Contempt- civil-failure to comply with court order 

The trial court did not err in a child custody and child support 
case by concluding that defendant father was in willful contempt 
of court for failing to repay a $5,000 promissory note as required 
by a 1996 court order, because: (1) defendant was aware of his 
obligation to pay $5,000 plus interest, but admittedly failed to pay 
based on the fact that he paid higher taxes due to plaintiff 
mother's failure to jointly file tax returns with him in 1995; (2) 
presuming that plaintiff and defendant entered an agreement for- 
bearing payment of the promissory note, defendant failed to com- 
ply with the oral agreement; (3) defendant failed to make any 
assignment of error and presented no argument to support his 
assertion that the trial court's order does not contain sufficient 
findings to satisfy the remaining statutory enumerated factors set 
forth under N.C.G.S. 5 5A-21(a); and (4) there was substantial evi- 
dence supporting the trial court's finding regarding defendant's 
willfulness and ability to comply with the 1996 order. 

3. Contempt- civil-failure to  provide health insurance for 
minor children 

The trial court did not err in a child custody and child support 
case by concluding that defendant father was in contempt of 
court for failing to provide health insurance for his minor chil- 
dren as required by a 1996 court order, because: (1) substantial 
evidence showed plaintiff mother never agreed to modify this 
portion of the 1996 order and also showed defendant's knowl- 
edge and stubborn resistance to satisfy this portion of the 1996 
order; (2) defendant admitted he stopped the health insurance 
four months before there was any agreement reached during 
an October 1997 meeting; (3) defendant continually requested 
plaintiff to provide health insurance for the children, but she 
objected; and (4) defendant knew of his obligation, yet failed to 
provide coverage. 

4. Child Support, Custody, and Visitation- support-substan- 
tial change of circumstances 

The trial court did not abuse its discretion in a child custody, 
civil contempt, and child support case by increasing defendant 
father's child support obligation where defendant alleged that 
no material and substantial change of circumstances existed, 
because: (1) a material and substantial change occurred re- 
garding the financial circumstances of the parties since a 1996 
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order, and these changes in the financial circumstances impacted 
both parties' ability to support their minor children and justify a 
modification of the child support obligation; arid (2) although 
plaintiff mother moved for an increase in child support, defend- 
ant filed a motion with the trial court alleging a material and sub- 
stantial change in circumstances and seeking a modification of 
the 1996 order. 

5. Contempt- civil-failure to pay child support 
The trial court did not err in a child custody, civil contempt, 

and child support case by failing to find defendant father in con- 
tempt for his failure to pay $1,200 in child support as required in 
the 1996 order even though defendant paid $1,000 per month, 
because: (1) plaintiff mother's testimony and her attorney's letter 
demonstrated the parties agreed to modify defendant's child sup- 
port obligation during an October 1997 meeting; (2) although par- 
ties may not modify a child support order through extrajudicial 
agreements, this evidence supports the trial court's finding that 
defendant did not act willfully; (3) plaintiff failed to show that 
defendant possessed any knowledge that he was required to con- 
tinue payment under the 1996 order as opposed to the agreement 
reached between the parties; and (4) plaintiff failed to show 
defendant's stubborn resistance to pay child support. 

6. Child Support, Custody, and Visitation- support-calcula- 
tion of gross income-overtime pay 

The trial court did not abuse its discretion in a child custody, 
civil contempt, and child support case by failing to include 
defendant father's 2002 overtime pay in calculating his gross 
income, because: (1) defendant testified that his 2002 overtime 
pay was atypical and a result of a colleague who had died and two 
other colleagues who were on maternity leave during that time; 
(2) defendant testified that he did not anticipate receiving any 
overtime pay in the future; and (3) no evidence was presented to 
show defendant earned substantial overtime in any year other 
than 2002. 

7. Child Support, Custody, and Visitation- support-calcula- 
tion of gross income-credit for travel expenses 

The trial court did not abuse its discretion in a child custody, 
civil contempt, and child support case by allowing defendant 
father a $300 per month credit for travel expenses related to 
visitation with the minor children, because: (1) evidence was 
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presented to support defendant's testimony that he spent, on 
average, between $300 and $500 monthly in visitation-related 
expenses; (2) defendant spent $125 per month for airfare for the 
children, and the trial court ordered defendant to pay all air fare 
costs; and (3) defendant often drove between North Carolina and 
Georgia to visit the children and transported the children upon 
plaintiff's demand to an airport located two hours away from 
defendant's home. 

8. Child Support, Custody, and Visitation- support-calcula- 
tion of health insurance premiums 

The trial court did not abuse its discretion in a child custody, 
civil contempt, and child support case by calculating the amount 
defendant father owed for health insurance premiums plaintiff 
mother paid to be $14,203.70 instead of $18,984.70 as claimed by 
plaintiff, a difference of $4,781 for insurance premiums plaintiff 
paid between October 1995 to May 1997, because: (1) defendant 
testified he provided health insurance for the children until May 
1997; and (2) defendant produced evidence to corroborate this 
testimony and showed the children were covered under his 
health insurance policy from 1 November 1996 to 31 May 1997. 

Appeal by defendant and cross-appeal by plaintiff from order 
entered 19 March 2003 by Judge Joseph A. Blick in Pitt County 
District Court. Heard in the Court of Appeals 25 August 2004. 

McCotter, Ashton & Smith, PA., by Rudolph A. Ashton, 111, and 
Tewi W Sharp, for plaintiff-appellee/c,-oss-appellant. 

W G~regory Duke, f o ~  defendant-appelLant/cl.oss-appellee. 

TYSON, Judge. 

Bruce Charles Lawrance ("defendant") appeals from an order 
entered 19 March 2003 ("2003 Order") following a hearing on the par- 
ties' motions and claims regarding custody, contempt, and child sup- 
port. Judith Ann Meehan ("plaintiff') cross-appeals from the 2003 
Order. We affirm. 

I. Background 

The undisputed findings of fact establish plaintiff and defendant 
were married on 21 June 1986 in Pitt County, North Carolina. Two 
children were born of the marriage. The parties separated in January 
1995 and executed a separation agreement and property settlement 



I N  THE COURT OF APPEALS 3 73 

MEEHAN v. LAWRANCE 

[ l G G  N.C. App. 369 (2004)l 

("Separation Agreement") containing provisions relating to the cus- 
tody and support of the minor children. The parties stipulated to 
joint custody with plaintiff having primary legal and physical custody. 
The Separation Agreement was incorporated into the divorce judg- 
ment filed 19 January 1996 and became an Order of the trial court 
("1996 Order"). 

Under the 1996 Order, defendant was required to: (I) establish a 
mutual fund account for each child using proceeds from the sale of 
stock in Consolidated Medical Systems; (2) pay child support of 
$600.00 per month, per child; (3) make contributions totaling $600.00 
per year into a Legg Mason investment account for each child; (4) 
maintain health and hospitalization insurance coverage for the minor 
children; (5) pay one-half of the uninsured medical, pharmaceutical, 
and dental expenses incurred by the minor children; (6) pay the sum 
of $5,000.00 as a lump sum property settlement payment. Plaintiff 
received primary custody of the minor children. Defendant received a 
specific schedule of visitation, which included alternate weekends, 
summer, and holidays. 

In October 1997, the parties, both represented by counsel, met in 
an attempt to enter a consent order to modify the terms of the 1996 
Order. The parties discussed modifying defendant's payment of child 
support by reducing it from $1,200.00 per month, $600.00 per child, to 
$1,000.00 per month, $500.00 per child. Defendant also was to pay an 
additional $500.00 twice per year. These discussions were never 
reduced to a written order. Defendant, however, acted as if an agree- 
ment had been reached and reduced his child support payments to 
$1,000.00 per month. He never paid the additional $500.00 twice per 
year during the years of 1998 to 2002. 

In January 1998, plaintiff informed defendant she would be tem- 
porarily relocating to Georgia for employment. Plaintiff and the minor 
children moved near Atlanta, Georgia, in February 1998. Plaintiff's job 
became permanent, and she remained in Atlanta. Without court- 
ordered modification of the visitation privileges, the parties initially 
agreed on a schedule of visits between the minor children and defend- 
ant. The minor children traveled by air between North Carolina and 
Georgia on a fairly consistent basis. On some occasions, defendant 
traveled to Atlanta to visit the children. 

Defendant's gross monthly income was determined to be 
$10,827.00. His average monthly expenses equaled $7,288.00. 
Defendant spent an average of $300.00 per month in visiting the minor 
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children out-of-state or for arranging his children's transportation. He 
also pays $1,000.00 per month in child support, or $500.00 per month, 
per child. Plaintiff's monthly gross base wage is $6,380.00 per month. 
Her employer pays $1,200.00 monthly for her vehicle and $2,700.00 
monthly towards her mortgage payment. The trial court included the 
monthly automobile and mortgage payments and determined plain- 
tiff's monthly income to be $10,280.00. Her fixed expenses totaled 
$1,183.00 per month, excluding the automobile and mortgage pay- 
ments. Plaintiff also spends approximately $788.00 per month for a 
"nanny," who cares for the children after school and prepares meals 
for the family. The "nanny" receives additional pay for cleaning the 
home. Plaintiff and the minor children were determined to have indi- 
vidual needs totaling $3,127.75 monthly, which includes a monthly 
insurance premium of $214.00 for the children. 

From July 1999 to August 2001, both parties filed a series of 
motions. Plaintiff filed: (1) in July 1999, a motion alleging defendant 
was in contempt for failure to pay monies required under the 1996 
Order; (2) on 31 May 2001, a motion alleging defendant was in con- 
tempt of prior orders of the trial court; (3) on 30 August 2001, a 
motion alleging a claim for modification of custody; and (4) on 20 
November 2001, a motion seeking modification of child support. 

Defendant filed: (1) in February 2001, a motion in the cause 
alleging a change of circumstances justifying a modification of the 
1996 Order; and (2) on 1 May 2001, an amended motion setting forth 
claims for modification of custody, contempt, and requesting a psy- 
chological evaluation. 

In September 2001, the trial court granted defendant's motion for 
a psychological evaluation of the children. The remaining motions 
were heard on 19 August 2002. On 19 March 2003, the trial court 
ordered defendant, among other things, to: (1) pay plaintiff $1,322.00 
monthly for the support and maintenance of the children; (2) reim- 
burse plaintiff in the amount of $14,203.70 for the amount of health 
insurance premiums she had paid; and (3) pay plaintiff $5,000.00 plus 
interest of $4,871.00 for a promissory note as part of the lump sum 
settlement in the 1996 Order. Both parties appeal. 

11. Issues 

The issues arising out of defendant's appeal are whether: (1) 
plaintiff is equitably estopped from enforcing the provisions of the 
1996 Order relating to the provision of health insurance premiums for 
the minor children and the repayment of the $5,000.00 promissory 
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note; (2) defendant is in contempt of court for not repaying the 
$5,000.00 promissory note; (3) defendant is in contempt of court for 
failing to provide health insurance for the minor children; and (4) the 
trial court erred by increasing defendant's child support obligation 
where no material and substantial change of circumstances existed. 

Plaintiff's cross-appeal presents the issues of whether the trial 
court erred in: (I) failing to require defendant to pay past due child 
support after defendant reduced his payments; (2) calculating an 
increase in child support by failing to consider defendant's overtime 
and improperly allowing him credits for travel expenses related to 
visitation with the minor children; and (3) calculating the amount 
defendant was obligated to pay plaintiff for health insurance on the 
minor children. 

111. Standard of Review 

The trial court is given broad discretion in child custody and sup- 
port matters. Its order will be upheld if substantial competent evi- 
dence supports the findings of fact. Shipman v. Shipman, 357 N.C. 
471, 474-75, 586 S.E.2d 250, 253-54 (2003); see Pulliam v. Smith, 348 
N.C. 616, 625, 501 S.E.2d 898, 903 (1998) ("It is the duty of the re- 
viewing court to examine all of the competent evidence in the record 
supporting the trial court's findings and to then decide if it is sub- 
stantial."). If the record indicates substantial evidence to support the 
trial court's findings of fact, "such findings are conclusive on appeal, 
even if record evidence 'might sustain findings to the contrary.' " 
Pulliam, 348 N.C. at 625, 501 S.E.2d at 903 (citations and quotations 
omitted). "Substantial evidence" is "such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion." 
Shipman, 357 N.C. at 475, 586 S.E.2d at 254 (quoting Pulliam, 348 
N.C. at 625, 501 S.E.2d at 903 (quoting Williams v. Pilot Life Ins. Co., 
288 N.C. 338,342, 218 S.E.2d 368, 371 (1975))). 

"Where no exception is taken to a finding of fact by the trial 
court, the finding is presumed to be supported by competent evi- 
dence and is binding on appeal." Koufman v. Koufman, 330 N.C. 93, 
97,408 S.E.2d 729, 731 (1991). Our analysis turns to whether the find- 
ings of fact support the conclusions of law. Shipman, 357 N.C. at 475, 
586 S.E.2d at 254 (citing Pulliam, 348 N.C. at 628, 501 S.E.2d at 904). 

IV. Oral Agreement to Modify 

[I] Defendant contends plaintiff is equitably estopped from en- 
forcing provisions of the 1996 Order. He argues she consented to 
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an oral modification during the October 1997 meeting with their 
attorneys and this agreement was set out in a letter between the 
attorneys. We disagree. 

A. The Agreement 

Defendant asserts that finding of fact number thirty-five is not 
supported by competent evidence. The trial court found: 

35. That pursuant to the terms of the 1996 ORDER, defendant 
was required to maintain health insurance on both minor chil- 
dren. During the negotiations of October 1997, with Mr. Dixon 
and Mr. Duke [the parties' attorneys], the issue of health insur- 
ance was discussed between the parties, with the defendant 
requesting that plaintiff begin maintaining the health insurance 
on both minor children. The plainti# did no t  consent to t h i s  
modi f icat ion,  e i ther  oral1.g o r  i n  wr i t ing .  Defendant has failed 
to maintain proper insurance on the minor children since May 
1997. . . . [Bletween June 1997 and August 2002, plaintiff has paid 
the total sum of $14.203.70 for health insurance premiums for the 
minor children. . . . 

(Emphasis supplied). Plaintiff testified the parties briefly discussed 
the payment of health insurance premiums during the October 1997 
meeting. During the meeting, plaintiff informed defendant he needed 
to pay for the children's health insurance. Plaintiff testified nothing 
further was mentioned at the meeting. After the meeting, plaintiff 
spoke with defendant on the telephone and reminded him of his obli- 
gation to provide health insurance coverage for the children. 

Plaintiff's attorney wrote defendant's attorney a letter confirm- 
ing portions of the agreement reached during the October 1997 meet- 
ing. This letter was received into evidence by the trial court. The 
letter stated defendant "would continue to pay for the health insur- 
ance for the children . . . ." Although he objected to the admission 
of the letter at trial, defendant has neither assigned error to its 
admission nor argues here that the trial court improperly considered 
this evidence. Defendant's brief admits, "Evidence was presented at 
trial that the Plaintiff's attorney wrote a letter to the Defendant's 
attorney which supported the Defendant's understanding of the par- 
ties' oral agreement." 

Defendant testified to his understanding that the parties agreed 
plaintiff would provide health insurance on the children. Defendant 
also admitted during his testimony that he failed to provide insurance 
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after May 1997 and "stopped the health insurance four months before 
any 'agreement' " was reached during the October 1997 meeting. 
Substantial evidence supports the trial court's conclusion that plain- 
tiff never agreed to orally modify that portion of the 1996 Order that 
required defendant to provide health insurance for t,he children. 

B. Eauitable Estomel 

This Court has recognized the doctrine of equitable estoppel may 
apply in child support arrangements: 

"Equitable estoppel arises when an individual by his acts, repre- 
sentations, admissions, or by his silence when he has a duty to 
speak, intentionally or through culpable negligence induces 
another to believe that certain facts exist, and such other person 
rightfully relies and acts upon that belief to his detriment." 
Thompson v. Soles, 299 N.C. 484, 487, 263 S.E.2d 599, 602 (1980). 
"A party seeking to rely on equitable estoppel must show that, in 
good faith reliance on the conduct of another, he has changed his 
position for the worse." Griffin v. Griffin, 96 N.C. App. 324, 328, 
385 S.E.2d 526, 529 (1989). 

Baker v. Showalter, 151 N.C. App. 546, 548, 566 S.E.2d 172, 174 
(2002). In Baker, the parties agreed on an amount of child support, 
which was incorporated and entered into the divorce judgment. Id .  
The parties subsequently orally agreed to reduce defendant's child 
support obligation. Id.  at 547-48, 566 S.E.2d at 173. This Court 
rejected the defendant's argument that she detrimentally relied on the 
oral agreement to reduce her child support payments. Id .  "Individuals 
may not modify a court order for child support through extrajudicial 
written or oral agreements." Id.  at 551, 566 S.E.2d at 175 (citations 
omitted). We reiterated and relied on the reasoning from Gri_ffin, 
wherein this Court ruled "the defendant was not equitably estopped 
from bringing the action because there was no detrimental reliance; 
the "only change made in [plaintiff's] position was the retention to his 
benefit of money owed for the support of his children." Id.  at 549, 566 
S.E.2d at 174 (quoting Griffin, 96 N.C. App. at 328,385 S.E.2d at 529). 

Here, defendant has failed to show he detrimentally relied on the 
perceived agreement with plaintiff. As in Griffin, defendant benefit- 
ted by retaining the money he was required to use to purchase insur- 
ance for his minor children. 96 N.C. App. at 328,385 S.E.2d at 529. The 
trial court did not err in failing to apply the doctrine of equitable 
estoppel to bar plaintiff's enforcement of the 1996 Order. This assign- 
ment of error is overruled. 
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Defendant contends the trial court erred in finding him to be in 
contempt of court for failure to comply with the 1996 Order. Civil 
contempt may be imposed for a party's failure to comply with a court 
order, so long as: 

(1) The order remains in force; 

(2) The purpose of the order may still be served by compliance 
with the order; 

(2a) The noncompliance by the person to whom the order is 
directed is willful; and 

(3) The person to whom the order is directed is able to comply 
with the order or is able to take reasonable measures that would 
enable the person to comply with the order. 

N.C. Gen. Stat. 5 5A-21(a) (2003). 

Defendant does not challenge that portion of the trial court's 
order finding him to be in contempt for his failure to: (1) make con- 
tributions to the minor children's mutual fund accounts; (2) pay half 
of his children's uninsured medical expenses; (3) pay $500.00 twice 
yearly as additional child support. These findings sufficiently support 
the trial court's conclusion of law holding defendant in civil con- 
tempt. See Koufman, 330 N.C. at 97, 408 S.E.2d at 731. 

Defendant argues he cannot be held in contempt for his failure 
to: (1) pay plaintiff $5,000.00 as a lump sum settlement; and (2) 
provide health insurance for the minor children between June 1997 
and August 2002. We disagree and address each of defendant's ar- 
guments in turn. 

A. Promissom Note 

[2] Defendant assigns error to the trial court's finding that defendant 
had "willfully failed to pay $5,000.00 or any sum owed pursuant to the 
[promissory] note." In explaining the "willfulness" requirement nec- 
essary to find a party in civil contempt, our Supreme Court has noted 
this term "imports knowledge and a stubborn resistance." Cox v. Cox, 
10 N.C. App. 476, 477, 179 S.E.2d 194, 195 (1971) (quoting Mauney v. 
Mauney, 268 N.C. 254, 258, 150 S.E.2d 391, 393 (1966)). 

Here, the trial court found that defendant was aware of his obli- 
gation to pay $5,000.00 plus interest, but admittedly failed to pay 
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because he paid higher taxes due to plaintiff's failure to jointly file tax 
returns with him in 1995. A letter from defendant to plaintiff dated 
April 1996, three months after the 1996 Order, was entered into evi- 
dence without objection from defendant and supports this finding. 
During the October 1997 meeting, plaintiff orally agreed to forgive the 
$5,000.00 payment on the condition that defendant comply with all 
other provisions in the 1996 Order. Presuming plaintiff and defendant 
entered an "agreement" forbearing payment of the pron~issory note, 
defendant failed to comply with the oral agreement. Defendant failed 
to assign error to portions of the trial court's order finding he did not 
comply with the 1996 Order and was not relieved of his obligation to 
pay the $5,000.00. Substantial evidence supports the trial court's find- 
ing that defendant willfully failed to pay the lump sum payment 
required by the 1996 Order. 

We hold the trial court did not err in finding defendant willfully 
failed to pay the $5,000.00 plus interest owed on the promissory note. 
Defendant failed to make any assignment of error and presents no 
argument to support his assertion that the trial court's order does not 
contain sufficient findings to satisfy the remaining statutorily enu- 
merated factors set forth in N.C. Gen. Stat. $ 5A-21(a). Defendant has 
waived appellate review of this portion of his argument. N.C.R. App. 
P. 10(a) (2004) ("the scope of review on appeal is confined to a con- 
sideration of those assignments of error set out in the record on 
appeal . . . ."). Further, our review of the record and transcript indi- 
cates substantial evidence supports a finding of civil contempt. 
Evidence was admitted to support the trial court's finding regarding 
defendant's willfulness and ability to comply with the 1996 Order. 
This assignment of error is overruled. 

B. Health Insurance 

[3] Defendant also contends he cannot be held in contempt for fail- 
ing to provide health insurance coverage for the minor children. We 
disagree. In support of his argument, defendant asserts the parties 
agreed to modify the 1996 Order to relieve him of the obligation to 
provide health insurance for the children. We have already rejected 
defendant's argument and held that substantial evidence shows plain- 
tiff never agreed to modify this portion of the 1996 Order. 

Substantial evidence further shows defendant's "knowledge 
and stubborn resistance" to satisfy this portion of the 1996 Order. 
Cox, 10 N.C. App. at 477, 179 S.E.2d at 195. Defendant admitted he 
"stopped the health insurance four months before there was any 
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'agreement' " reached during the October 1997 meeting. He continu- 
ally requested plaintiff to provide health insurance for the children, 
but she objected. 

Defendant knew of his obligation under the 1996 Order, yet failed 
to provide insurance coverage for his children from June 1997 to 
August 2002. His "stubborn resistance" to plaintiff's repeated de- 
mand for him to comply with the 1996 Order supports the trial 
court's order finding him to be in civil contempt. Id .  This assign- 
ment of error is overruled. 

VI. Child Sumort 

A. Defendant's Appeal 

[4] Defendant contends the trial court erred by increasing his 
child support obligation because no material and substantial change 
of circumstances existed to affect the welfare of the minor children. 
We disagree. 

N.C. Gen. Stat. 5 50-13.7(a) (2003) provides, "An order of a 
court of this State for support of a minor child may be modified or 
vacated at any time, upon motion in the cause and a showing of 
changed circumstances by either party. . . ." "[Mlodification of a child 
support order involves a two-step process. The court must first deter- 
mine a substantial change of circumstances has taken place; only 
then does it proceed to . . . calculate the applicable amount of sup- 
port." lYeuillia?z u. Trevillian, 164 N.C. App. 223, 224-25, 595 S.E.2d 
206 (2004) (quoting McGee v. McGee, 118 N.C. App. 19, 26-27, 453 
S.E.2d 531, 535-36 (1995), [disc. rev. denied, 340 N.C. 359, 458 S.E.2d 
189 (1995)l). 

In determining whether a material and substantial change of cir- 
cumstances has occurred, the trial court "must consider and weigh all 
evidence of changed circumstances which affect or will affect the 
best interests of the child, both changed circumstances which will 
have s a l u t a ~ y  effects upon the child and those which will have 
adueme effects upon the child." Pulliam, 348 N.C. at 619, 501 S.E.2d 
899 (emphasis supplied). Changed circumstances can be shown 
through evidence of: 

a substantial increase or decrease in the child's needs; a sub- 
stantial and involuntary decrease in the income of the non- 
custodial parent even though the child's needs are unchanged; 
a voluntary decrease in income of either supporting parent, 
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absent bad faith, upon a showing of changed circumstances 
relating to child oriented expenses; and, for support orders 
that are at least three years old, proof of a disparity of fifteen (15) 
percent or more between the amount of support payable under 
the original order and the amount owed under North Carolina's 
Child Support Guidelines based upon the parties' current income 
and expenses. 

Wiggs v. Wiggs, 128 N.C. App. 512, 515, 495 S.E.2d 401, 403 (1998) 
(internal citations omitted), overmcled on other grounds, Pulliam, 
348 N.C. 616, 501 S.E.2d 898. " 'Child support orders entered by a trial 
court are accorded substantial deference by appellate courts and our 
review is limited to a determination of whether there was a clear 
abuse of discretion.' " Trevillian, 164 N.C. App. at 226, 595 S.E.2d at 
208 (quoting Mason v. Erwin, 157 N.C. App. 284, 287, 579 S.E.2d 120, 
122 (2003)). 

Here, the trial court concluded: 

a material and substantial change in the financial circumstances 
of the parties since the 1996 ORDER, including a substantial 
increase in the income of both parties, an increased cost of living 
for both parties, and an increase in the costs of the needs and 
extra-curricular activities of the minor children. 

Defendant failed to assign error to this conclusion and has waived 
appellate review. N.C.R. App. P. 10 (2004). Our review of the record 
and transcript indicates this portion of the trial court's order is sup- 
ported by the evidence presented and its findings of fact. 

The uncontroverted findings of fact show that following entry 
of the 1996 Order: (1) plaintiff and the minor children moved from 
Pitt County, North Carolina, to Cobb County, Georgia; (2) plain- 
tiff's employer provided her with a vehicle and a residence in which 
the children lived; (3) defendant moved from Pitt County to 
Wilmington, North Carolina, purchased a new home, and started a 
new job; (4) "plaintiff manifested her intent to the defendant to cut 
off all communication with the defendant;" (5) both of the children 
participated in recreational and team sports; and (6) plaintiff was 
incurring additional child care expenses due to her new job in 
Atlanta. Plaintiff testified, without objection by defendant, that 
she was paying an increased amount in educational expenses and 
the minor children had become involved "in a lot of extracurricular 
activities." Defendant testified that both he and plaintiff spent a 
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significant amount of money in travel expenses related to visita- 
tion with the minor children as a result of plaintiff's relocation to 
Georgia in 1998. 

Evidence in the record and the trial court's findings sufficiently 
support the trial court's conclusion that a material and substantial 
change occurred regarding the financial circumstances of the parties 
since the 1996 Order. These changes in the financial circumstances 
impacted both parties' ability to support their minor children and jus- 
tify a modification of the child support obligation. 

We further note that although plaintif f  moved for an increase in 
child support, defendant filed a motion with the trial court alleging a 
"material and substantial change in circumstances" and seeking a 
modification of the 1996 Order. His argument on appeal that the 
record insufficiently supports a finding of a change in circumstances 
is without merit. This assignment of error is overruled. 

B. Plaintiff's Cross-Appeal 

[5] Plaintiff's cross-appeal challenges the trial court's failure to find 
defendant in contempt for his failure to pay $1,200.00 in child support 
as required in the 1996 Order. Plaintiff argues defendant willfully dis- 
obeyed the 1996 Order by paying $1,000.00 per month in child sup, 
port. We disagree. 

Both parties presented evidence at trial to show the parties 
reached an oral agreement during the October 1997 meeting regard- 
ing the amount defendant would pay in child support. Although an 
order was never entered by the court, plaintiff acknowledged the 
agreement. At trial, plaintiff read a letter into evidence written by her 
attorney following the meeting that indicated she agreed to "a reduc- 
tion in child support from $1,200 to a $1,000 per month . . . ." Plaintiff 
testified that except for one month in 2000, defendant paid the child 
support of $1,000.00 each month since October 1997. 

Plaintiff's testimony and her attorney's letter demonstrate the 
parties agreed to modify defendant's child support obligation during 
the October 1997 meeting. Although parties may not modify a child 
support order through extrajudicial agreements, this evidence sup- 
ports the trial court's finding that defendant did not act willfully. 
Baker, 151 N.C. App. at 551, 566 S.E.2d at 175. Plaintiff has failed to 
show that defendant possessed any "knowledge" that he was required 
to continue payment under the 1996 Order as opposed to the agree- 
ment reached between the parties. Cox, 10 N.C. App. at 477, 179 
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S:E.2d at 195. Further, plaintiff has failed to point to any evidence in 
the record to show defendant's "stubborn resistance" to pay child 
support. Id. This assignment of error is overruled. 

VII. Calculating Child S u ~ ~ o r t  

[6] Plaintiff also contends the trial court erred by failing to include 
defendant's overtime pay in calculating his gross income and by 
allowing him a credit for travel expenses related to visitation with 
the minor children. We disagree. 

The North Carolina Child Support Guidelines ("Guidelines") set 
forth the requirements to determine a parent's child support obliga- 
tion. The Guidelines apply: 

in cases in which the parents' combined adjusted gross income is 
equal to or less than $15,000 per month ($180,000 per year). For 
cases with higher combined adjusted gross income, child support 
should be determined on a case-by-case basis, provided that the 
amount of support awarded may not be lower than the maximum 
basic child support obligation shown in the Schedule of Basic 
Child Support Obligations. 

Trevillian, 164 N.C. App. at 225, 595 S.E.2d at 207 (quoting Child 
Support Guidelines, "Determination of Support in Cases Involving 
High Combined Income," Annotated Rules of North Carolina (2002)). 
In determining each parent's child support obligation: 

an order for child support must be based upon the interplay of 
the trial court's conclusions of law as to (1) the amount of sup- 
port necessary to "meet the reasonable needs of the child" and 
(2) the relative ability of the parties to provide that amount. 
These conclusions must themselves be based upon factual 
findings specific enough to indicate to the appellate court 
that the judge below took "due regard" of the particular "estates, 
earnings, conditions, [and] accustomed standard of living" of 
both the child and the parents. It is a question of fairness and 
justice to all concerned. 

Coble v. Coble, 300 N.C. 708, 712, 268 S.E.2d 185, 189 (1980) (empha- 
sis and alteration in original) (quoting Beall v. Beall, 290 N.C. 669, 
674, 228 S.E.2d 407, 410 (1976)). Here, the evidence shows and 
the trial court found the parties' combined adjusted gross monthly 
income was $21,107.00, which exceeds the upper limit covered by 
the most recent version of the Guidelines. The Guidelines are inap- 
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plicable at bar and the trial court was required to make a case-by- 
case determination. See 'Previllian, 164 N.C. App. at 225, 595 S.E.2d 
at 207-08. 

A. Overtime Pay 

Evidence establishes defendant received overtime pay during the 
year 2002. Defendant testified his 2002 overtime pay was atypical and 
a result of a colleague who had died and two other colleagues who 
were on maternity leave during that time. Defendant testified he did 
not anticipate receiving any overtime pay in the future. No evidence 
was presented to show defendant earned substantial overtime in any 
year other than 2002. The trial court did not abuse its discretion by 
failing to include defendant's 2002 overtime pay in calculating each 
party's obligation. 

B. Travel Expenses 

[7] Defendant testified he spent $3,337.00 between February 2001 
and June 2002 for visitation expenses unrelated to airplane expendi- 
tures. Evidence was also presented to support defendant's testimony 
that he spent, on average, between $300.00 to $500.00 monthly in vis- 
itation-related expenses. The trial court found defendant spent 
$125.00 per month for airfare for the children. Defendant often drove 
between North Carolina and Georgia to visit the children and trans- 
ported the children upon plaintiff's demand to an airport located two 
hours away from defendant's home. The trial court's order contem- 
plates visitation between defendant and his minor children in both 
North Carolina and Georgia. The adjustment of $300.00 per month is 
supported by competent evidence. Further, the trial court ordered 
defendant to pay all air fare costs. The trial court did not abuse its 
discretion in allowing defendant a credit for these expenses. 

C. Trial Court's Findings 

The trial court made specific findings regarding each party's 
gross monthly income, mortgage and car payments, and other 
expenses. The trial court also made findings regarding expenses for 
the children, including after school care. These findings are suffi- 
ciently specific to indicate the trial court took "due regard" of 
the particular "estates, earnings, conditions [and] accustomed 
standard of living of both the child[ren] and the parents" as required 
by Coble. 300 N.C. at 712, 268 S.E.2d at 189. The trial court prop- 
erly considered each party's ability to pay and did not abuse its 
discretion by excluding defendant's overtime pay and crediting for 
travel expenses to defendant. This assignment of error is overruled. 
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VIII. Health Insurance Calculations 

[8] Plaintiff contends the trial court erred in calculating the amount 
defendant owed for health insurance premiums she paid. Plaintiff 
asserts she was owed $18,984.70, which is $4,781.00 more than the 
$14,203.70 ordered by the court. As substantial evidence supports 
the trial court's findings, we disagree. 

Plaintiff asserts she began paying for health insurance for the 
minor children in October 1995, because defendant discontinued 
health insurance coverage for the minor children in September 1995. 
Plaintiff contends she is owed $4,781.00 for the amount she paid for 
insurance premiums from October 1995 to May 1997. Plaintiff testi- 
fied she was not aware of any time when she and defendant both pro- 
vided health insurance coverage for the children. 

Defendant testified he provided health insurance for the children 
until May 1997. He produced evidence to corroborate this testimony 
and showed the children were covered under his health insurance 
policy from 1 November 1996 to 31 May 1997. 

In a non-jury trial, "[tlhe weight, credibility, and convincing force 
of [the] evidence is for the trial court, who is in the best position to 
observe the witnesses and make such determinations." Freeman v. 
Freeman, 155 N.C. App. 603,608,573 S.E.2d 708, 712 (2002), disc. rev. 
denied, 357 N.C. 250, 582 S.E.2d 32 (2003) (citing Upchurch u. 
Upchurch, 128 N.C. App. 461, 495 S.E.2d 738, disc. rev. denied, 348 
N.C. 291, 501 S.E.2d 925 (1998)). Here, the judge, as fact finder, could 
give more weight and credibility to defendant's testimony and evi- 
dence indicating he had provided health insurance for the minor chil- 
dren until May 1997. The trial court did not err by denying plaintiff's 
claims of insurance payments made prior to May 1997 and by order- 
ing defendant to reimburse her for health insurance premiums after 
that date. This assignment of error is overruled. 

IX. Conclusion 

Plaintiff was not equitably estopped from enforcing certain pro- 
visions of the 1996 Order regarding health insurance coverage for the 
children and requiring repayment of the promissory note. The trial 
court did not err in holding defendant in contempt for his willful vio- 
lation relating to these provisions. 

The trial court did not abuse its discretion in: (1) increasing 
defendant's child support obligation after finding a material and sub- 
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stantial change of circumstances occurred, which affected the wel- 
fare of the minor children; (2) calculating the increase by exclud- 
ing defendant's overtime and crediting him for travel expenses 
related to visitation with the minor children; and (3) calculating 
the amount defendant owed plaintiff for health insurance coverage 
on the children. 

Many of plaintiff's and defendant's assignments of error relate to 
rulings by the trial court that we review under an abuse of discretion 
standard. Both parties failed to show the trial court abused its dis- 
cretion. The trial court's order is affirmed. 

Affirmed. 

Judges HUDSON and BRYANT concur. 

STATE O F  NORTH CAROLINA 1. VINCENT LAMONT HARRIS 

(Filed 5 Oc tober  2004) 

1. Evidence- rape shield law-exception-prior sexual con- 
tact relevant to injuries 

Evidence of a second-degree rape victim's prior sexual 
encounter on the day of the rape should have been admitted 
because it may have accounted for some of her injuries and was 
relevant to whether she consented to sex with defendant. A new 
trial was also granted on a common law robbery charge because 
the victim's credibility was essential to all of the charges. 
N.C.G.S. Q: 8C-1, Rule 412(b)(2). 

2. Sentencing- aggravating factors-underlying facts-re- 
quirements for finding 

A fact used to aggravate a sentence beyond the presumptive 
term must be found beyond a reasonable doubt by a jury, stipu- 
lated to by the defendant, or be found by a judge after the defend- 
ant has waived his right to a jury. 



IN THE COURT O F  APPEALS 387 

STATE v. HARRIS 

[I66 N.C. App. 386 (2004)l 

3. Sentencing- sexual predator classification-not an aggra- 
vating factor 

Defendant should not have been found to be a predator as a 
nonstatutory aggravating factor for second-degree rape. There 
are procedures for classifying a defendant as a sexually vio- 
lent predator, but that finding is purely for classification (and 
includes requirements such as registration) but does not have 
sentencing implications. 

Judge LEVINSON dissenting in part and concurring in part. 

Appeal by defendant from judgments entered 26 and 27 February 
2003 by Judge Abraham Penn Jones in Granville County Superior 
Court. Heard in the Court of Appeals 20 May 2004. 

Attorney General Roy Cooper, by Assistant Attorney General 
David L. Elliott, for the State. 

Thomas R. Sallenger for defendant appellant. 

McCULLOUGH, Judge. 

Defendant was found guilty on the charges of common law rob- 
bery and second degree rape. The State's evidence tended to show the 
following: On 13 April 2002, Shannon Parrott, a sixteen-year-old high 
school student and the alleged victim in this case, was meeting her 
friend Kevin at Southern States to walk together to Johnny's house, 
their mutual friend. When Kevin did not arrive, the victim walked on 
to Johnny's house alone. She alleges she left for Johnny's sometime 
after midnight, and walked in total six or seven miles. En route to 
Johnny's house, she approached a Texaco gas station and saw a group 
of men hanging around a trash dump. As she walked past these men, 
defendant approached her and put his arm around her. Defendant 
asked the victim if she smoked marijuana, and she replied that she no 
longer did. Defendant asked where the victim was going a number of 
times, and she replied that she was going home. Defendant then 
grabbed her by the back of the neck and dragged her in an alleyway 
between a house and a church. At the time, the victim was wearing a 
jacket, T-shirt, sweat pants, and carrying her book bag. In the alley- 
way, he threw her on the ground, yanking down both her underwear 
and her pants. He then put his penis in the victim's vagina without her 
consent. When the victim tried to scream, defendant put his hand 
over her mouth and told her to be quiet. He then turned her over and 
put his penis in her rectum. He then made defendant pull her clothes 
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back on and look for his cell phone. The phone was never seen by the 
victim. He then threw her down, and forced his penis in the victim's 
vagina a second time without her consent. Next, he went through her 
bag and asked if she had any money. Defendant told the victim to pee 
and he told her he would kill her if she told anyone about the inci- 
dent. Next, he took six rings from the victim's fingers. Defendant left 
the victim, and she went to her friend Johnny's house and told him 
what had happened. The following day the victim told her mother 
who took her to the police department. While there, the victim iden- 
tified defendant in a photo lineup. The police department requested 
that she go to Maria Parham Hospital for a rape kit. At the hospital, a 
culdoscope was used to take pictures of lacerations, bruising, and 
tears on the victim's vaginal and rectal areas. 

Defendant's evidence tended to show the following: Eugene 
Latta, a witness on the night in question, observed defendant and vic- 
tim together just walking and talking. He then saw them and they 
were all hugged up. Latta did not hear a scream and he did not see a 
rape. During his cross-examination, Latta admitted to making a state- 
ment to police that he saw a male subject pull a girl to the side of the 
church against her will. He wrote the name of defendant. He claimed 
this statement was false and that he wrote it so the charge would 
not be pinned on him. 

the 
Tex 

Defendant was 29 years old, married, and had three children. On 
night in question, defendant first saw the victim walking near the 
aco gas station at around 11 o'clock. Defendant asked her what 

she was doing, and she said she was going to a friend's, and that 
someone had told her that her boyfriend was mad at her for getting 
caught having sex in the woods. They talked about hooking up and in 
fact did so an hour later. Then he and the victim smoked marijuana 
together before engaging in consensual sexual intercourse lasting 
twenty minutes. The intercourse was tacitly agreed to in exchange 
for the marijuana. The victim then offered defendant her rings in 
exchange for more marijuana. He gave one of the rings to his brother 
that night for money. 

The issues raised by defendant's appeal are as follows: that the 
trial court erred when it did not allow defendant to question the vic- 
tim concerning other alleged sexual activity she had on the day of the 
incident; that the trial court erred when it denied defendant's motion 
to dismiss the charge of second degree rape and common law rob- 
bery; and that the trial court erred in composing defendant's sentence 
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in finding the aggravating factors that defendant's offenses were 
especially heinous, atrocious, or cruel; and that defendant was a 
"predator." We now address these issues. 

I. Rape Shield 

[I] Defendant, as preserved by objection at trial, now contends that 
he should have been able to question the victim concerning alleged 
sexual activity she had on the evening of the day in question. 
Specifically, defendant argues that the following testimony, elicited 
by defendant during an i n  camera voir dire, should have been 
allowed to be heard by the jury: 

Q. [Defense counsel]: [Victim], can you tell what you did earlier 
in the day on April 13th? 

A. [The victim]: I went to a friend's house after school. 

Q. After school. 

A. Yes. 

Q. What day of the week was it? 

A. I'm not- 

Q. (Interposing) I believe, it was a Friday. So, after school you 
went to a friends. 

A. Yes, ma'am. 

* * * *  
Q. Okay, and what did y'all do? 

A. We walked around the neighborhood with some of her friends. 

* * * *  

Q. Okay. And are there woods nearby? 

A. Yes, ma'am. 

Q. Were you in those woods? 

A. yes, ma'am. 

Q. Who were you with? 

A. My boyfriend. 

* * * *  
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Q. . . . Do you go to school with him or did you go to school 
with him . . . ? 

A. Yes, ma'am. 

Q. Okay, did you have sex with him? 

A. Attempted to. 
* * * * 

Q. . . . [Was] [your friend] and her friend with you at that time? 

A. Yes, ma'am. 

Q. Did they have sex? 

A. They attempted to also. 

Q. Okay, so  you had your clothes off? Right? 

A. I had on a skirt. 
* * * : g  

Q. (Interposing) A skirt, okay. 

A. My clothes were still on. 

Q. Did he have his pants down? 

A. I believe so. 

Q. Okay, why did you not have sex? 

A. Because it didn't-something told me it wasn't right. It didn't 
feel right. That it-something told-I had the gut instinct that it 
would be wrong and that something bad would happen. 

Q. Okay, was the fact that he couldn't get hard have anything 
to do with it? 

A. No, ma'am. 

Q. Were y'all smoking pot. 

A. NO, ma'am. 

Q. How long were y'all out in the woods? 

A. Not long. 

Q. All right. Thirty minutes or less? 

A. Less. 



I N  THE COURT OF APPEALS 39 1 

STATE v. HARRIS 

[I66 N.C. App. 386 (2004)l 

Q. Okay, Had you taken a towel out there with you so y'all would 
have something to lay on? 

A. [My friend] did. 

Q. Okay. Now, did y'all get in a little bit of trouble with [your 
friendl's mom because somebody saw y'all out there? 

A. Yes, ma'am. 

Q. All right, tell us what happened. 

A. [My friendl's mom made me go home and she took [my friend] 
to the Granville County Hospital. 

The State then asked: 

Q. [The State]: [Victim], when you attempted to have sex with 
[your boyfriend], did he hurt you in anyway. 

A. No, ma'am. 

Q. Did you attempt any anal intercourse? Did you have anal 
intercourse with [him]? 

A. No ma'am. 

The trial court then asked: 

THE COURT: [Victim], when you had the sexual encounter 
with this other person, prior to the events that you testified to 
with respect to the defendant, was there sexual penetration? Do 
you remember? Do you know what I am talking about? 

A. [The victim]: No sir. 

THE COURT: YOU don't. Let me be more explicit with you, if 
I can. 

The boy with whom you had the-the boy with whom you 
tried to have sex earlier that day, did he put his penis into 
your vagina. 

A. No, not quite. 

THE COURT: Not quite. Did he attempt to? 

A. Yes, sir. 

The court did not allow any of this testimony to be heard based upon 
its application of North Carolina's rape shield law. Defendant con- 
tends one of the exceptions to the law applies. 
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N.C. Gen. Stat. 5 8C-I, Rule 412 (20031, provides that "the sexual 
behavior of the complainant is irrelevant to any issue in the prosecu- 
tion" except in four narrow situations. The exception defendant 
attempted to apply at trial, and that is the basis of this issue on 
appeal, states as follows: 

(2) Is evidence of specific instances of sexual behavior offered 
for the purpose of showing that the act or acts charged were 
not committed by the defendant[.] 

N.C. Gen. Stat. pj 8C-1, Rule 412(b)(2). Defendant's defense at trial 
was consent. He believed that the evidence of the prior sexual 
encounter the victim had with her boyfriend may account for some of 
the physical evidence of the alleged force by defendant which was 
used for the rape conviction. 

The State argues that this issue is governed by State v. Fortney, 
301 N.C. 31, 269 S.E.2d 110 (1980). Fortney analyzed and found 
as constitutional the nearly identical rape shield law, N.C. Gen. Stat. 
D 8-58.6 (1980), before it was moved into N.C. Gen. Stat. pj 8C-1 and 
the rules of evidence. Fortney, 301 N.C. at 36, 269 S.E.2d at 112. In 
Fortney, three different blood types of semen were found on the vic- 
tim's panties, stockings, and robes. Upon cross-examination, the vic- 
tim testified that she had intercourse with her boyfriend a day and a 
half before the rape, and that she was wearing the same underwear 
she wore the morning of the rape. She further testified she had not 
washed her bathrobe for at least a year and that her prior roommate, 
a sister, had worn it at times. At the conclusion of the in camera voir 
dire in that case, the trial court did not allow any questioning as to 
the various sources of the semen finding them to be irrelevant and 
inadmissible. Id. at 33, 269 S.E.2d at 110. The court did allow the 
defense counsel to question the victim at trial as to her sexual activ- 
ity with third persons on the night of the crime. Id. Our Supreme 
Court found there to be no error made by the trial court in the in 
camera review. The court went on to state in dicta: 

The statute's exceptions provide ample safeguards to insure 
that relevant evidence is not excluded. G.S. 8-58.6(b)(2) 
specifically provides: "(b) The sexual behavior of the com- 
plainant is irrelevant to any issue in the prosecution unless 
such behavior: . . . (2) Is evidence of specific instances of sexual 
behavior offered for the purpose of showing that the act or acts 
charged were not comn~itted by the defendant. . . ." This excep- 
tion is clearly intended, inter alia, to allow evidence showing 
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the source of sperm, injuries or  pregnancy to be someone or 
something other than the defendant. See generally, Tanford & 
Bocchino, supra at 553. 

Id. at 41, 269 S.E.2d at 114 (emphasis added) (footnote omitted). 

In the instant case, we find the facts of Fortney distinguishable, 
and the dicta interpreting Rule 412(b)(2), then N.C. Gen. Stat. 
§ 8-58.6(b)(2), applicable. Unlike Fortney, the sexual activity sought 
to be admitted before the jury relates to a sexual encounter by the 
victim on the day of the alleged rape. However, even in Fortney, the 
trial judge allowed questioning as to sexual encounters with third 
parties on the night of the crime. However, evidence of intercourse 
on the same day is clearly not always admissible. See State v. 
Rhinehart, 68 N.C. App. 615, 316 S.E.2d 118 (1984) (The victim had 
consensual sex with her former boyfriend of four years on the night 
of the incident.). In this case the evidence is relevant and probative 
as to whether or not the victim consented to having sex with defend- 
ant. Had she consented, then it is within reason that no physical evi- 
dence of vaginal injury on the victim was caused by defendant. Thus, 
if the jury found the lacerations on the vagina (which evidence was 
used by the State to prove the rape) to have been caused by the 
attempted sexual encounter earlier that day, they could still harbor 
reasonable doubt as to whether or not the victim consented to having 
sex with defendant. The fact that there was evidence of lacerations 
and bruising to the victim's rectal area does not negate the relevancy 
of the victim's sexual encounter on the day of the incident and that 
injuries to her vaginal area may have been caused by someone other 
than defendant. One element of second degree rape is that the inter- 
course be vaginal. N.C. Gen. Stat. $ 14-27.3 (2003). 

Therefore, we reverse on this issue, and grant a new trial in which 
the evidence of the prior sexual encounter on the day of the alleged 
rape should be admitted. See State v. Guthrie, 110 N.C. App. 91, 428 
S.E.2d 853, disc. review denied, 333 N.C. 793, 431 S.E.2d 28 (1993). 
Furthermore, we reverse and grant a new trial on the charge of com- 
mon law robbery as we believe the victim's credibility after cross- 
examination as to her prior sexual encounter is essential to support 
all charges stemming from the entire criminal transaction. 

11. Aggravating Factors 

Though defendant has been granted a new trial, we here ad- 
dress those issues relating to defendant's sentencing which may 
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recur at any new trial and to which defendant assigned as error. On 
the felony judgment form finding aggravating and mitigating factors, 
the trial court found the statutory aggravating factor that "the offense 
was especially heinous, atrocious, or cruel." Additionally, the court 
found the nonstatutory aggravating factor that defendant "IS A 
PREDATOR[]." These findings by the court were used to enhance 
defendant's sentence for his offenses into the aggravated sentencing 
range. Defendant believes both of these factors in aggravation were 
found in error. We agree. 

A. The Offense was Especially Heinous, At~ocious, or Cruel 

[2] The U.S. Supreme Court recently held that the "statutory maxi- 
mum" for any offense is "the maximum sentence a judge may im- 
pose solely on the basis of the facts reflected in the jury verdict or 
admitted by the defendant." Blakely v. Washington, - U.S. -,-, 
159 L. Ed. 2d 403, 413. The high Court further explained that "the rel- 
evant 'statutory maximum' is not the maximum sentence a judge may 
impose after finding additional facts, but the maximum he may 
impose without any additional findings." Blakely, - U.S. at -, 
159 L. Ed. 2d at 413-14 (emphasis added). Thus, any additional find- 
ings that may be used to increase a defendant's sentence, but not 
found by the jury, are otherwise made in violation of defendant's 
Sixth Amendment Right to trial by jury. Id. at -, 159 L. Ed. 2d at 
415. The only exception to this would be if the defendant has stipu- 
lated to those facts which have increased his sentence, or waived his 
right to a jury. Id. at -, 159 L. Ed. 2d at 417-18. 

Our Court, in State v. Allen, 166 N.C. App. 139, 149, 601 S.E.2d 
299, 306 (2004), adopted the high Court's principles in Blakely to 
North Carolina's sentencing scheme concerning a court's ability to 
enhance a defendant's sentence by finding factors in ag- 
gravation. See N.C. Gen. Stat. S 15A-1340.16 (2003). In Allen we held 
that, pursuant to Blakely, the defendant was denied his Sixth 
Amendment right to a jury trial when the trial court unilaterally found 
that the offense that defendant committed in that case was "espe- 
cially heinous, atrocious and cruel." Allen, 166 N.C. App. at 147-48, 
601 S.E.2d at 305. 

Therefore, pursuant to Allen and Blakely, should the court at any 
new trial use a factor in aggravation to impose a sentence beyond the 
presumptive term for which defendant has been found guilty, the fact 
must be found by the following: beyond a reasonable doubt by the 
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jury, stipulated to by defendant, or defendant shall have waived his 
right to a jury such that judicial fact finding would be appropriate. 

B. Defendant is a P r e d a t o ~  

[3] Turning to the next sentencing issue that may arise at any new 
trial. The term "predator" in the North Carolina's criminal code, as 
related to sex offenses, is a specifically defined legal classification of 
sex offenders. N.C. Gen. Stat. $ 14-208.6(6) (2003) defines a "sexually 
violent predator" as: 

(6) "Sexually violent predator" means a person who has been 
convicted of a sexually violent offense and who suffers 
from a mental abnormality or personality disorder that 
makes the person likely to engage in sexually violent of- 
fenses directed at strangers or at a person with whom a re- 
lationship has been established or promoted for the primary 
purpose of victimization. 

N.C. Gen. Stat. $ 14-208.20 (2003) provides procedures for determin- 
ing if an individual is a sexually violent predator for the purpose of 
this criminal classification. The statute states: 

(a) . . . If the district attorney intends to seek the classifica- 
tion of a sexually violent predator, the district attorney shall 
within the time provided for the filing of pretrial motions under 
G.S. 158-952 file a notice of the district attorney's intent. . . . 

(b) Prior to sentencing a person as a sexually violent preda- 
tor, the court shall order a presentence investigation in accord- 
ance with G.S. 15A-1332(c). However, the study of the defendant 
and whether the defendant is a sexually violent predator shall be 
conducted by a board of experts selected by the Department of 
Correction. The board of experts shall be composed of at least 
four people. Two of the board members shall be experts in the 
field of the behavior and treatment of sexual offenders, one of 
whom shall be selected from a panel of experts in those fields 
provided by the North Carolina Medical Society and not 
employed with the Department of Correction or employed on a 
full-time basis with any other State agency. One of the board 
members shall be a victims' rights advocate, and one of the board 
members shall be a representative of law enforcement agencies. 

(c) When the defendant is returned from the presentence 
commitment, the court shall hold a sentencing hearing in accord- 
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ance with G.S. 15A-1334. At the sentencing hearing, the court 
shall, after taking the presentencing report under advisement, 
make written findings as to whether the defendant is classified 
as a sexually violent predator and the basis for the court's 
findings. 

N.C. Gen. Stat. 5 14-208.20. When classified as a sexually violent 
predator, a defendant, among other requirements, must maintain reg- 
istration as a sex offender for life. See N.C. Gen. Stat. 5 208.23; N.C. 
Gen. Stat. Q: 14-208.6A (2003). However, there are no sentencing impli- 
cations in the court's finding of a defendant to be a predator under 
this statute that allow the court to extend a defendant's sentence 
beyond the presumptive range for the sex crime for which he has 
been convicted. It is purely a means of classification. 

We believe that in the case at bar, in light of the potential misuse 
and confusion which may be caused due to the other legal implica- 
tions of the term predator, the court's listing "DEFENDANT IS A 
PREDATOR" as a nonstatutory factor in aggravation was improper 
and should not be considered at any new trial for such purposes. 

After close review of the transcript, record, and briefs, we here- 
by grant defendant a new trial. 

New trial. 

Judge HUDSON concurs. 

Judge LEVINSON dissents in part and concurs in part. 

LEVINSON, Judge, dissenting in part and concurring in part. 

I respectfully disagree with the majority opinion's reasoning and 
conclusion concerning the application of Rule 412 to the second 
degree rape conviction. I would find no error in this conviction. I also 
dissent from the majority's conclusion that defendant's conviction for 
common law robbery should be reversed. I would vote to find no 
error in the trial of either felony. I concur with the majority's decision 
to remand for resentencing in light of Blakely v. Washington, - U.S. 
-, 1.59 L. Ed. 2d 403 (2004). 

The trial court did not err by excluding evidence of the victim's 
sexual activity with her boyfriend. The adn~issibility of evidence of a 
victim's sexual activity with individuals other than the defendant is 
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generally prohibited by the rape shield law, N.C.G.S. 3 8C-1, Rule 412 
(2003). Under Rule 412(b)(2), such evidence is admissible if it is "evi- 
dence of specific instances of sexual behavior offered for the purpose 
of showing that the act or acts charged were not committed by the 
defendant." "This exception is clearly intended, inter. alia, to allow 
evidence showing the source of sperm, injuries or pregnancy to be 
someone or something other than the defendant." Stat? 7). Fortney, 
301 N.C. 31,41, 269 S.E.2d 110, 115 (1980). Thus, "evidence showing 
the source o f .  . . injuries . . . to be someone or something other 
than the defendant" is admissible. However, "[nlaked inferences of 
prior sexual activity by a rape victim with third persons, without 
more, are irrelevant to the defense of consent in a rape trial." Id. at 
44, 269 S.E.2d at 117. In the instant case, there was no evidence that 
the victim's prior sexual activities were the source of her injuries; 
accordingly, the trial court properly excluded evidence of these. 

Appellate cases finding error in a trial court's exclusion of evi- 
dence of sexual activity with third parties are those in which there 
was some evidence tending to support the defense theory that the 
victim's injuries or condition were not caused by the defendant. See, 
e.g., State v. Ollis, 318 N.C. 370, 348 S.E.2d 777 (1986) (where victim 
testified on voir dire that she was raped by a second man on the 
same night that the defendant raped her, defendant should be allowed 
to cross-examine victim about the other rape); State v. Wright, 98 
N.C. App. 658, 392 S.E.2d 125 (1990) (where doctor testified that vic- 
tim's vaginal irritation might be caused by masturbation, testimony of 
her grandmother that she frequently saw victim engaged in mastur- 
bation was relevant). 

In the instant case, the victim testified that defendant forcibly 
raped her vaginally and also forced her to engage in anal sex. The 
State presented uncontradicted testimony, from the supervising 
forensic nurse in the Sexual Assault Program of the hospital where 
the victim was treated, that the victim suffered multiple "areas of lac- 
erations, skin tears, [and] bruising" of her genital area, including 
labial lacerations, perineal bruising, and "multiple areas of [rectal] 
lacerations." In addition, her cervix was "very bruised and swollen," 
and she exhibited "active oozing [and] bleeding" of her anus. The 
nurse testified further that, although it might be physically "possible" 
for an individual to receive these injuries by consensual participation 
in "rough sex," she found the injuries consistent with sexual assault. 

It was in this evidentiary context that the defendant tried to intro- 
duce the evidence that the victim had engaged in consensual sexual 
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activity with her boyfriend earlier that day, which activity did not 
include vaginal or anal intercourse, and which did not hurt or 
injure the victim. Neither the victim's testimony on voir dire, nor 
any other evidence or testimony, suggested any possibility that the 
earlier sexual activity was the source of the victim's injuries. 
Accordingly, the victim's earlier episode of "fooling around" with her 
high school boyfriend did not constitute "evidence of specific 
instances of sexual behavior. . . showing that the act or acts charged 
were not committed by the defendant" and thus was not admissible 
under Rule 412(b)(2). 

The majority opinion indicates that the evidence of the victim's 
other sexual activities with others would be useful to the defense, as 
a theoretical alternative source of the victim's vaginal and anal 
injuries. However, the test for admissibility is not whether or not the 
proffered evidence would be helpful to the defense, but whether it 
is legally relevant to an issue in the case. See N.C.G.S. # 8C-1, Rule 
402 (2003) ("relevant evidence is admissible, . . . Evidence which 
is not relevant is not admissible"); N.C.G.S. 5 8C-1, Rule 401 (2003) 
(" 'Relevant evidence' means evidence having any tendency to make 
the existence of any fact that is of consequence to the determination 
of the action more probable or less probable than it would be without 
the evidence."). Absent any evidence that the earlier sexual activity 
caused vaginal or anal injury, it does not tend to show that someone 
other than the defendant committed the offenses, and thu? has no 
legal relevance. In his brief, defendant baldly asserts that "any tears 
and fissures as described by [the victim] could just as likely have 
been created by [the victim's] encounter with her friend." However, 
without some affirmative evidence or testimony supporting this posi- 
tion, it is simply speculation, and does not render otherwise inadmis- 
sible testimony admissible. 

The defendant argues further that evidence that the victim had 
sex with someone else was "competent to corroborate the testimony 
of the defendant that there had been no violence nor any force uti- 
lized during the course of the encounter and that the defendant was 
not the cause of the tears and fissures." Defendant misstates the law 
in this regard. Such evidence is admissible only if there is some basis 
other than the defendant's denial that he committed rape, tend- 
ing to show that the other activity led to vaginal tearing. 

Moreover, "to receive a new trial, defendant has the burden of 
showing that there was a reasonable possibility the jury would have 
reached a different verdict had the error in question not been com- 
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mitted. N.C.G.S. Q 15A-1443(a)." State v. Ligon, 332 N.C. 224,239,420 
S.E.2d 136, 145 (1992). In the instant case, I conclude that even 
assuming, arguendo, that the trial court erred by excluding the evi- 
dence, the defendant was not prejudiced thereby. The voir dire testi- 
mony was that the victim had engaged in consensual sexual activity 
that did not hurt her, and that did not include vaginal or anal inter- 
course. This evidence would not have affected the outcome of the 
trial for several reasons. 

First, defendant was able to present evidence that the injuries 
could have existed before the alleged rape. For example, the forensic 
nurse acknowledged that the injuries could have occurred 6-12 hours 
preceding the encounter with the defendant. Secondly, there was 
uncontradicted expert testimony that the victim's multiple, severe 
vaginal and rectal injuries were consistent with a sexual assault. 
Because the voir dire testimony actually negates the prospect that 
she was hurt as a result of the earlier encounter-and suggests there 
was neither vaginal nor anal intercourse-this testimony would have 
done nothing to rebut or contradict the State's evidence as to the ori- 
gin of the injuries. Third, a comparison of the uncontradicted evi- 
dence concerning the victim's injuries with the voir dire testimony 
leaves little doubt that the jury would have reached the same result. 

I would further note that the trial court gave thoughtful consider- 
ation to this issue before rendering its ruling. After conducting an 
extensive voir dire, the trial court weighed the relevancy and Rule 
412 issues very carefully, and stated: 

I think the Rape Shield law is designed to protect women from 
the shotgun defense that if she would do it with Jack, she'd do it 
with Jim[.] . . . And I think the only time it really becomes perti- 
nent, this prior sexual behavior if defendant testifies that she was 
raped and up until that time-well, there is some-something 
very significant about the physical activity of some prior 
event that could have caused the same thing. I think here, 
even if there's prior sex, the tearing really is a red-in some way 
a red herring. It's not really-whether it is tearing during consen- 
sual or nonconsensual sex, it's not really dispositive of whether 
there is a consent between her and Mr. Harris, one way or the 
other. (emphasis added). 

The trial court was correct. The fact that the injuries were s o  sig- 
nificant, together with the absence of any suggestion on voir dcre 
that the victim was injured by her boyfriend, supports the trial court's 
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determination that there was no evidence that the injuries originated 
during earlier sexual activity. Further, as the judge observed, earlier 
sexual activity of the victim, whether gentle or "rough," does not 
bear on the question of the victim's consent to have sex with defend- 
ant. "Although '[the] trial court's rulings on relevancy technically are 
not discretionary and therefore are not reviewed under the abuse of 
discretion standard . . . such rulings are given great deference on 
appeal."' Dunn v. Custer, 162 N.C. App. 259, 266, 591 S.E.2d 11, 17 
(2004) (quoting State v. Wallace, 104 N.C. App. 498, 502, 410 S.E.2d 
226, 228 (1991)). I cannot conclude, applying deferential review, that 
the trial court erred by excluding this evidence. 

Finally, I believe that this is precisely the type of evidence that the 
rape shield law is intended to exclude. Where there is no evidence 
that places the prior sexual activity within an exception to the 
statute, its admission serves no valid purpose and is not relevant. In 
his brief, the defendant states that "the determination of the fact of 
whether there was forcible penetration is made more probable by evi- 
dence of [the victim's] sexual encounter with another male within 24 
hours of the date of the alleged offense in this cause." This is, of 
course, exactly what Rule 412 excludes. 

I also dissent from the majority opinion that the common law rob- 
bery conviction should be reversed because questions related to the 
victim's prior sexual encounter may bear on defendant's common law 
robbery charge. For the reasons stated above, I disagree. Moreover, 
defendant does not even make an argument related to whether the 
trial court's failure to admit certain evidence should result in a new 
trial. Defendant's only argument on appeal is nonsuit. " 'Common law 
robbery is defined as the felonious, non-consensual taking of money 
or personal property from the person or presence of another by 
means of violence or fear.' " State v. Shaw, 164 N.C. App. 723,728,596 
S.E.2d 884, 888 (2004) (quoting State v. Herring, 322 N.C. 733, 739, 
370 S.E.2d 363, 368 (1988)). There is clearly substantial evidence of 
every element of the common law robbery offense. I would find no 
error as to common law robbery. 
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STATE O F  NORTH CAROLINA v. ANTOINE DENARD YOUNG. DEFENDANT 

No. COA03-257 

(Filed 5 October 2004) 

1. Evidence- hearsay-not offered for truth of matter 
asserted-corroboration 

The trial court did not err in a possession with intent to sell 
and deliver marijuana case by allowing three officers to testify 
regarding statements made to them by another officer describing 
the activities of defendant and others witnessed by that officer 
during a surveillance operation, because: (I) the challenged testi- 
mony was offered not to prove the truth of the matters asserted 
therein, but rather to explain the officers' conduct after they 
arrived at the scene; (2) the trial court specifically instructed the 
jury that each officer's testimony was not offered for the truth of 
the matter asserted; and (3) while an officer's trial testimony did 
not specifically denominate any of the behavior as illegal drug 
activity, it cannot be said that the testimony of the other three 
officers was not corroborative of the officer's testimony. 

2. Sentencing- improper punishment-exercising right to 
plead not guilty 

The trial court erred by considering defendant's decision to 
plead not guilty to possession with intent to sell and deliver mar- 
ijuana in determining his sentence, resulting in imposition of a 
harsher sentence based on defendant exercising his right to a jury 
trial on that charge, and the case is remanded for a new sentenc- 
ing hearing because the totality of the trial court's comments evi- 
denced an improper intent by the trial court to punish defendant 
for exercising his right to plead not guilty. 

Appeal by defendant from judgment entered 22 October 2002 by 
Judge L. Todd Burke in Forsyth County Superior Court. Heard in the 
Court of Appeals 19 November 2003. 

Attorney General Roy Cooper, by Assistant Attorney General 
Deborrah L. Newton, for the State. 

Appellate Defender Staples Hughes, by Assistant Appellate 
Defender Constance E. Widenhouse, for defendant-appellant. 
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ELMORE, Judge. 

Antoine Denard Young (defendant) appeals his convictions of 
possession with intent to sell and deliver marijuana and attaining 
habitual felon status. Defendant also appeals from the sentence 
imposed by the trial court following these convictions. For the rea- 
sons stated herein, we find no prejudicial error in the guilt-innocence 
phase of defendant's trial, but vacate his sentence and remand to the 
trial court for a new sentencing hearing. 

The evidence presented by the State at trial tends to show the fol- 
lowing: At approximately 6:00 p.m. on 5 August 2001, Officer Brett 
Moyer of the Winston-Salem Police Department was conducting 
surveillance from a vacant house on East 17th Street across from 
Cleveland Avenue Homes, a Winston-Salem public housing project in 
an area routinely patrolled by Officer Moyer, when he observed 
defendant, defendant's brother Robert Young, and five or six other 
people across the street. Officer Moyer testified that defendant was 
seated in a chair on the sidewalk next to a brown Pontiac automobile 
which was parked at the curb. Robert was leaning against the car, and 
the others were milling about on the sidewalk. Officer Moyer 
observed, through binoculars, a black male approach defendant. 
Defendant handed the black male what appeared to be a "plastic bag 
with something in it" and the black male handed defendant money, 
then walked away. Defendant handed the money to Robert, and at 
that point Officer Moyer directed another officer conducting the sur- 
veillance with him to begin videotaping the scene across the street. 
This videotape was introduced into evidence at trial and played for 
the jury. Officer Moyer testified that a heavyset black female then 
approached defendant's chair and appeared to converse with defend- 
ant. Both the black female and defendant were moving their arms, but 
they were positioned in such a way that Officer Moyer "couldn't see 
exactly what was happening[.]" The black female then approached 
Robert and shook his hand with a "palming handshake" in which she 
"cupped [her] hand," before walking away. 

Officer Moyer testified that defendant then got up from his chair 
and walked a short distance through an opening in a fence and onto 
the Cleveland Avenue Homes property. Defendant approached one of 
the buildings and bent low to the ground near a crawl space vent at 
the building's base "for just a second" before standing up and return- 
ing to the sidewalk area with "his hand up carrying something in his 
hand." While at the crawl space vent, defendant's back was to Officer 
Moyer such that Officer Moyer "couldn't see[] . . . what, if anything, 
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[defendant] was doing." Defendant then walked over to the brown 
Pontiac parked at the curb near where he had been sitting and got 
into the vehicle on the front passenger side, and "got down low in the 
seat and . . . after a second" got out of the car. 

Officer Moyer testified that throughout the surveillance he had 
been in radio contact with his "arrest team," which consisted of 
Winston-Salem Police Department patrol officers T.G. Porter, Mark 
Bollinger, and Steven Snyder, relating to them his observations and 
giving a physical description of both defendant and Robert. After 
observing defendant get into and out of the car, Officer Moyer 
requested that the arrest team come to the scene and take defendant 
and Robert into custody. Officers Porter, Bollinger, and Snyder 
arrived minutes later, and defendant and Robert were taken into 
custody without incident. 

At trial, Officers Porter, Bollinger, and Snyder were each allowed 
to testify, over defendant's objection, regarding Officer Moyer's 
descriptions to them of the activity he observed during his surveil- 
lance operation. Before this portion of each officer's testimony, the 
trial court instructed the jury that this testimony was received only 
for corroborative purposes or for determining Officer Moyer's credi- 
bility. Officer Porter testified that after he arrived at the scene, 
Officer Moyer told him that defendant had engaged in some ac- 
tivity at the crawl space vent of the nearby Cleveland Avenue 
Homes building. Officer Porter then "walked over to the crawl space 
and . . . looked in and found a clear, plastic bag with four small 
Ziploc bags in it containing a green vegetable material. . . . [I]t 
was marijuana." Officer Porter testified that this was "consistent with 
the way individuals will package marijuana or other narcotics for 
sale[.]" Officer Bollinger testified as to Officer Moyer's description 
of the interaction between the black female and defendant and 
Robert. Officer Bollinger also testified that his search incident to 
the arrest of Robert revealed that Robert was carrying $192.00, 
mostly in small bills, and that Robert did not have any drugs or drug 
paraphernalia on his person. Finally, Officer Snyder testified that 
after Officer Moyer described to him defendant getting in and out 
of the brown Pontiac parked on the curb near where defendant 
had been sitting, Officer Snyder searched the car and found a small 
Ziploc bag containing marijuana under the front passenger seat. 
Officer Snyder also testified that his search incident to the arrest of 
defendant revealed no money, drugs, or drug paraphernalia on 
defendant's person. 
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At trial, the parties stipulated that the green vegetable matter 
seized by the officers from the crawl space vent and the car was mar- 
ijuana, weighing a total of 6.6 grams. Defendant presented no evi- 
dence. After the jury returned its verdict finding defendant guilty of 
possession with intent to sell and deliver marijuana, defendant pled 
guilty to being a habitual felon. The trial court found no aggravating 
or mitigating factors and sentenced defendant from the presumptive 
range to between 96 and 125 months imprisonment. Defendant timely 
filed notice of appeal on 31 October 2002. 

[I] By his first assignment of error, defendant contends that the trial 
court committed reversible error by allowing Officers Porter, 
Bollinger, and Snyder to testify regarding statements made to them by 
Officer Moyer describing the activities of defendant and others wit- 
nessed by Officer Moyer during the surveillance operation. Defendant 
argues that because the testimony of each officer contains some addi- 
tional details not present in Officer Moyer's testimony, the challenged 
testimony went beyond corroboration of Officer Moyer's testimony 
and instead constituted inadmissible hearsay. We disagree. 

The State asserts, and we agree, that the challenged testimony of 
Officers Porter, Bollinger, and Snyder as to observations related to 
them by Officer Moyer from his surveillance was offered not to prove 
the truth of the matters asserted therein, but rather to explain the 
officers' conduct after they arrived at the scene. We note at the out- 
set that the trial court specifically instructed the jury that each offi- 
cer's testimony was not offered for the truth of the matter asserted. 
The officers' conduct upon arrival included searching the crawl space 
vent area and the Pontiac, both areas Officer Moyer described to the 
arrest team as having been visited by defendant immediately before 
the arrest team was called in, and arresting defendant after marijuana 
was found in both locations. 

Our Supreme Court has stated that: 

[tlhe North Carolina Rules of Evidence define "hearsay" as "a 
statement, other than one made by the declarant while testifying 
at the trial or hearing, offered in evidence to prove the truth of 
the matter asserted." N.C.G.S. 3 8C-1, Rule 801(c) (1999). Out-of- 
court statements that are offered for purposes other than to 
prove the truth of the matter asserted are not considered hearsay. 
Specifically, statements are not hearsay i f  they are m a d e  to 
explain the subsequent corzduct of the person to w h o m  the 
statement was directed. 
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State v. Gainey, 355 N.C. 73,87,558 S.E.2d 463,473, cert. denied, 537 
U.S. 896, 154 L. Ed. 2d 165 (2002) (citations omitted) (emphasis 
added); see also State v. Canaday, 355 N.C. 242, 248, 559 S.E.2d 762, 
765 (2002). 

In the present case, defendant first challenges the testimony of 
Officers Porter, Bollinger, and Snyder that Officer Moyer told each of 
them, prior to their arrival at the scene, that he had observed defend- 
ant involved in illegal drug activity. Defendant argues that because 
Officer Moyer never testified that he observed anything which he 
could positively identify as drugs during his surveillance, this testi- 
mony from the three arresting officers went so far beyond corrobo- 
ration of Officer Moyer's testimony as to constitute inadmissible 
hearsay. However, we conclude that this testimony from each officer 
was offered not to prove that defendant was engaged in illegal drug 
activity, but rather to explain (1) why the arrest team was called to 
the scene and (2) each officer's subsequent conduct upon arrival, 
which consisted of Officer Porter searching the crawl space vent area 
and seizing marijuana found therein packaged in a manner indicative 
of sale; Officer Bollinger arresting Robert and seizing $192.00, mostly 
in small bills, from his person; and Officer Snyder searching the 
Pontiac, seizing marijuana therefrom, and arresting defendant. 
Accordingly, this testimony does not constitute inadmissible hearsay 
under the authority of Gainey and Canaday. Moreover, we disagree 
with defendant's contention that this testimony did not corroborate 
Officer Moyer's testimony. 

While defendant correctly asserts that Officer Moyer never testi- 
fied that he observed anything he could positively identify as illegal 
drugs during his surveillance, Officer Moyer did testify that he 
observed a black male approach defendant and hand defendant 
money in exchange for a "plastic bag with something in it," and that 
defendant then handed the money to Robert. Officer Moyer also tes- 
tified that he observed a black female who first conversed with 
defendant while their arms were moving, then approached Robert 
and shook his hand with a "palming handshake" in which she "cupped 
[her] hand," before walking away. Officer Moyer further testified that 
he observed defendant walk to the crawl space vent area, bend low to 
the ground for a second, stand up and raise his hand with something 
in it, walk to the Pontiac parked near the curb, get in and sit low in 
the seat briefly, then get out of the car. While Officer Moyer's trial tes- 
timony did not specifically denominate any of this behavior as "illegal 
drug activity," we cannot say that the testimony of Officers Porter, 
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Bollinger, and Snyder that Officer Moyer, in summoning them to 
arrest defendant, so characterized the totality of the behavior he 
described at trial is not corroborative of Officer Moyer's testimony. 

Defendant next challenges, on the same grounds, specific por- 
tions of each officer's testimony. First, defendant excepts to the trial 
court's admission of the following testimony by Officer Porter: 

Q. [by the Assistant District Attorney]: Did you have any com- 
munication with Officer Moyer at that time? 

A. Yes, ma'am. 

Q. And what did he say to you? 

A. . . . He advised us that, as we were arriving, [defendant] 
approached the little crawl space vent- 

Q. Yes, sir. 

A. -and had dropped something into that vent or that crawl 
space area. 

[DEFENDANT'S TRIAL COUNSEL]: Objection. 

THE COURT: This testimony is offered for corroborative pur- 
poses. It's not offered for the truth of the matter asserted. You 
may proceed. Objection overruled. 

Q. So, after he indicated that there was some activity at the crawl 
space, what did you do, Officer? 

A. I walked over to the crawl space. 

Q. And tell the members of the jury what you found[] . . . . 

A. . . . So, I walked over to the crawl space and I looked in and 
found a clear, plastic bag with four small Ziploc bags in it con- 
taining a green vegetable material. 

We again note that the trial court instructed the jury that this tes- 
timony was not offered for the truth of the matter asserted. The tran- 
script reveals that immediately after eliciting Officer Porter's testi- 
mony regarding Officer Moyer's statement to him about defendant's 
activity at the crawl space vent, the prosecutor proceeded to question 
Officer Porter about his subsequent search of the crawl space vent 
area. She did not follow up on Officer Porter's testimony that Officer 
Moyer told him that defendant "had dropped something" into the 
crawl space vent area, which was admittedly different from Officer 
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Moyer's testimony, from which the reasonable conclusion could be 
drawn that defendant instead took something out of the crawl space 
vent. Again, we conclude that this testimony from Officer Porter was 
offered not for the truth of the matter asserted, but rather to explain 
Officer Porter's actions, taken subsequent to Officer Moyer's state- 
ment to him about defendant's activity at the crawl space vent, of 
approaching the crawl space vent, searching it, and seizing therefrom 
marijuana packaged in a manner which he testified was indicative of 
sale. Accordingly, this testimony does not constitute inadmissible 
hearsay. Gainey, 355 N.C. at 87,558 S.E.2d at 473; Canaday, 355 N.C. 
at 248, 559 S.E.2d at 765. 

Defendant next challenges admission of the following testimony 
by Officer Bollinger, characterizing it as inadmissible hearsay: 

Q. [by the Assistant District Attorney]: What information did you 
have about the activity that was being investigated on August 
5th of 2001? 

A. By radio traffic we were told that several subjects were 
involved in what appeared to be drug activity in the 1700 or- 
excuse me-thousand block of 17th Street, East 17th. We 
were given- 

[DEFENDANT'S TRIAL COUNSEL]: Objection. 

THE COURT: Overruled. Ladies and gentlemen, this is not 
offered for the truth of the matter asserted. This officer is tes- 
tifying as to what another officer heard [sic]. You're to con- 
sider the evidence as presented in this courtroom to deter- 
mine whether there was something illegal going on or not. You 
may proceed, [Assistant District Attorney]. 

Q. Officer, if you would tell the members of the jury[] . . . about 
what information you received upon arriving at the 1000 block 
of East 17th Street. 

A. Basically, I was just told-I was given a description of a-of a 
subject involved in activity and was told to respond to that 
area and take that person into custody. 

Q. And did you get any information about what activity specifi- 
cally had been afoot, so to speak? 

A. What I was told was that a-a female-well, I was given some 
descriptions. I was told that a black female would get a small 
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bag of what appeared to be marijuana from a-from a 
black male subject, and I was given his description, and that 

.they-that the female would take the marijuana to a, what 
appeared to be, a buyer and that the-a transaction would 
take place and that the female would, in turn, take the money 
that she had obtained and hand it off to a different subject, a 
third party. 

Q. Were you just given a description of the black male and what 
he was wearing that she received something from? 

A. I was told that the-well, I was told that the-that she would 
receive items from the-or the marijuana, what appeared to 
be marijuana, from a black male wearing a white T-shirt and 
blue jeans, and that, in turn, she would take the-the money 
that she got back and hand it to a black male wearing blue 
jean shorts and a white T-shirt that had a red emblem on it. 

Q. When you arrived on the scene, did you find people who 
matched those descriptions? 

A. Yes, ma'am. 

Q. Were those persons taken into custody'? 

A. Yes. ma'am. 

Again, we note that the trial court instructed the jury that this 
testimony was not offered for the truth of the matter asserted. The 
transcript indicates that immediately after eliciting Officer Bollinger's 
testimony regarding what Officer Moyer told him about the interac- 
tion between the black female and defendant and Robert, the prose- 
cutor's line of questioning turned to Officer Bollinger's subsequent 
arrival at the scene, visual identification of defendant and Robert, and 
arrest of Robert. Again, the prosecutor did not follow up on Officer 
Bollinger's testimony that Officer Moyer told him that the black 
female would "get a small bag of what appeared to be marijuana" 
from defendant and "take the marijuana to . . . what appeared to be a 
buyer" and then "take the money that she had obtained and hand it off 
to" Robert, which testimony contained some additional details not 
present in Officer Moyer's trial testimony about his observations 
regarding the interaction between the black female and defendant 
and Robert. We note that while Officer Moyer's testimony on this 
point was less detailed, a reasonable conclusion that the black female 
was serving as a "middleman" in drug transactions involving defend- 
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ant could nevertheless be drawn from Officer Moyer's testimony that 
the black female first approached defendant in such a way that she 
obstructed Officer Moyer's view, conversed with him while moving 
her arms, and then moved towards Robert and shook his hand with 
a "palming handshake." 

Again, we conclude that the challenged testimony from Officer 
Bollinger was offered not for the truth of the matter asserted, but 
rather to explain his actions, taken subsequent to Officer Moyer's 
statement to him about the interaction between defendant and Robert 
and the black female, of responding to the scene, visually identifying 
defendant and Robert, placing Robert under arrest, and seizing inci- 
dent to the arrest $192.00 in mostly small bills from Robert's person. 
We therefore conclude that Officer Bollinger's testimony on this point 
does not constitute inadmissible hearsay. Gainey, 355 N.C. at 87, 558 
S.E.2d at 473; Canaday, 355 N.C. at 248, 559 S.E.2d at 765. 

Finally, defendant challenges admission of the following testi- 
mony by Officer Snyder, also characterizing it as inadmissible 
hearsay: 

Q. [by the Assistant District Attorney]: Did Officer Moyer direct 
you to any other area where [defendant] had been to search? 

A. Yes. Right adjacent to where there was a fence line and 
beyond that on the housing authority side, there's some vents, 
some-I guess they would be like basement vents to the-to 
the bottom of the building. [Officer Moyer] [dlirected me to 
that area where he told me via radio that [defendant] had gone 
back and forth to that area, that he believed that's where he 
was keeping his marijuana. 

[DEFENDANT'S TRIAL C~ITNSEL]: Objection, move to strike. 

THE COURT: Objection overruled. Ladies and gentlemen, once 
again, his testimony is offered for corroborative purposes. You 
may consider it as it corroborates what the witness testified to 
previously. If it's inconsistent with it, you can consider it as it 
effects the credibility of the witness. You may proceed. 

Q. After Officer Moyer told you he believed that there was 
marijuana in the crawl space, was a search conducted of the 
crawl space? 

[DEFEKDANT'S TRIAL COI'NSEL]: Objection to the form 

THE COL-RT: Overruled. 
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A. Yes. there was. 

Q. What was located in the crawl space, Officer? 

[DEFENDANT'S TRIAL COUNSEL]: Objection. 

THE COURT: Overruled. 

A. There was a small bag with some . . . $10 bags of 
marijuana. . . . 

Q. Did you conduct a search of the vehicle that had been parked 
where [defendant] was standing? 

A. Yes. Upon Officer Moyer advising me that he had also 
observed [defendant] go to the front passenger area of his 
vehicle towards the floorboard area and under his seat, I had 
responded to that area upon information Officer Moyer 
gave me and found a bag of marijuana under the-in that 
area also. 

As with the challenged portions of Officer Porter's and Officer 
Bollinger's testimony, we note that the trial court instructed the jury 
that this testimony was not offered for the truth of the matter 
asserted. The transcript indicates that immediately after eliciting 
Officer Snyder's testimony that Officer Moyer told him to search the 
crawl space vent area because Officer Moyer believed "that's where 
[defendant] was keeping his marijuana," Officers Porter and Snyder 
proceeded to do so, where they recovered marijuana packaged in a 
manner consistent with its sale. Officer Snyder then testified that he 
searched the brown Pontiac "[ulpon Officer Moyer advising me that 
he had also observed defendant go to the front passenger area of his 
vehicle towards the floorboard area and under his seat," and re- 
covered marijuana from that location as well. As with the challenged 
testimony from Officers Porter and Bollinger, we conclude that this 
testimony from Officer Snyder was offered not for the truth of the 
matter asserted, but rather to explain his actions, taken subsequent 
to Officer Moyer's statements to him about his observations of 
defendant's activity at the crawl space vent and in the front seat of 
the brown Pontiac. We therefore conclude that the challenged por- 
tion of Officer Snyder's testimony does not constitute inadmissible 
hearsay. Gainey, 355 N.C. at 87, 558 S.E.2d at 473; Canaday, 355 N.C. 
at 248, 559 S.E.2d at 765. 

Defendant's first assignment of error is overruled. 



I N  THE COURT O F  APPEALS 411 

STATE v. YOUNG 

1166 N.C. App. 401 (2004)l 

[2] Turning to his second assignment of error, defendant contends 
that the trial court improperly considered defendant's decision to 
plead not guilty to the possession with intent to sell and deliver mar- 
ijuana charge in determining his sentence, resulting in imposition of 
a harsher sentence because defendant exercised his right to a jury 
trial on that charge. We agree. 

Regarding the influence on a trial court's sentence of a criminal 
defendant's decision to not plead guilty and to pursue a jury trial, this 
Court has previously stated: 

Although a sentence within the statutory limit will be presumed 
regular and valid, such a presumption is not conclusive. State 
v. Boone, 293 N.C. 702, 712, 239 S.E.2d 459, 465 (1977). "If the 
record discloses that the [trial] court considered irrelevant and 
improper matter in determining the severity of the sentence, the 
presumption of regularity is overcome, and the sentence is in 
violation of [the] defendant's rights." Id. A defendant has the 
right to plead not guilty, and "he should not and cannot be pun- 
ished for exercising that right." Id. at 712-13, 239 S.E.2d at 465. 
Thus, "[wlhere it can be reasonably inferred the sentence 
imposed on a defendant was based, even in part, on the defend- 
ant's insistence on a jury trial, the defendant is entitled to a new 
sentencing hearing." State v. Peterson, 154 N.C. App. 515,517,571 
S.E.2d 883, 885 (2002). 

State v. Gantt, 161 N.C. App. 265, 271, 588 S.E.2d 893, 897 (2003), 
disc. review allowed, 358 N.C. 157, 593 S.E.2d 83 (2003). 

In the present case, our review of the record indicates that while 
hearing pre-trial motions, the trial court discussed with defense coun- 
sel defendant's prior record level. Following this discussion, the trial 
court stated as follows: 

Now, [defendant], if you pled straight up, I know the State is not 
going to offer you any pleas, but if you pled straight up I'd sen- 
tence you at the bottom ofthe mitigated range. But that's-that's 
about as good as we can get with these habitual felons[] . . . . 
(emphasis added) 

The trial court then proceeded to discuss the likelihood that evidence 
of defendant's prior drug convictions would be admissible should 
defendant pursue a jury trial, as well as the futility of an instruction 
to the jury not to consider defendant's previous drug activity as evi- 
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dence of his guilt on the current charge. The trial court then stated as 
follows to defense counsel: 

Now, if you go to trial and he's convicted, I'll be perfectly honest 
with you, I'm not going to sentence him-I doubt I would sen- 
tence him in the aggravated range. I may, but it just depends upon 
how bad it is, but he definitely would probably get a sentence in 
the-he would definitelyget a sentence in the presumptive range. 
I probably wouldn't go back to the mitigated range since I'm 
offering this now prior to trial, but I'll let you think about it, 
unless you already know that he's not interested in it. 

Defendant thereafter chose not to plead guilty and exercised his 
right to a jury trial on the marijuana possession with intent to sell and 
deliver charge. After the jury returned its guilty verdict on that 
charge, defendant pled guilty to having attained habitual felon status. 
The trial court then proceeded to sentencing, stating as follows: 

All right. [Defense counsel], you care to be heard on behalf 
of your client? I believe I previously indicated what the Court's 
position would be at sentencing, but I'll still consider whatever 
you have to say. 

Following defense counsel's brief argument for imposition of a 
mitigated sentence, the trial court found no aggravating or mitigating 
factors and, pursuant to the sentence enhancement required by 
defendant's habitual felon plea, imposed a sentence from the pre- 
sumptive range for a class C felony. See N.C. Gen. Stat. 3 14-7.6 
(2003); see also N.C. Gen. Stat. 3 15A-1340.17(c), (d) (2003). 

We conclude that because it can be "reasonably inferred" on this 
record that defendant's sentence was based, at least in part, on his 
refusal to plead guilty and to instead pursue a jury trial, defendant is 
entitled to a new sentencing hearing. Peterson, 154 N.C. App. at 517, 
571 S.E.2d at 885. Before the jury was empaneled, the trial court 
informed defendant that if he entered a plea of guilty to the posses- 
sion with intent to sell and deliver charge, the trial court would "sen- 
tence [defendant] at the bottom of the mitigated range." The trial 
court then warned defendant that if he instead pursued a jury trial 
which resulted in a conviction, defendant "would definitely get a sen- 
tence in the presumptive range" and that the trial court "probably 
wouldn't go back to the mitigated range since I'm offering this now 
prior to trial[.]" We note that while these statements were made after 
a discussion of defendant's prior offense history, the record does not 
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indicate that the trial court had yet been made aware of what evi- 
dence, if any, might exist to support any of the statutory factors in 
support of a mitigated sentence. Following defendant's conviction on 
the drug charge and subsequent guilty plea on the habitual felon 
charge, the trial court stated that it had "previously indicated what 
the Court's position would be at sentencing" before imposing a sen- 
tence from the presumptive range, which was, indeed, consistent 
with its pre-trial expression of intent should defendant pursue a jury 
trial. We hold that the totality of these comments evidence an 
improper intent by the trial court to punish defendant for exercising 
his right to plead not guilty. State v. Boone, 293 N.C. 702, 712-13, 239 
S.E.2d 459, 465 (1977). We therefore remand this matter to the trial 
court for a new sentencing hearing. 

No error in trial, vacate and remand for resentencing. 

Judges BRYANT and CALABRIA concur. 

ROY RONALD HENSLEY, EMPLOYEE, PLAINTIFF V. INDUSTRIAL MAINTENANCE 
OVERFLOW, EMPLOYER, AND PIKA INSURANCE GROUP, CARRIER, DEFENDANTS 

(Filed 21 September 2004) 

1. Workers' Compensation- total disability-outside in- 
come-skills not transferable 

The Industrial Commission did not err by concluding that 
a workers' compensation plaintiff was totally rather than par- 
tially disabled, even though he earned income from a tobacco 
allotment and a mobile home park. There was evidence to sup- 
port findings that plaintiff was not actively involved in operat- 
ing the tobacco allotment and that the skills he used to set up and 
run the mobile home park were not transferable. Findings sup- 
ported by competent evidence must stand even if there is evi- 
dence to the contrary. 

2. Workers' Compensation- findings showing that evidence 
considered-sufficiency 

The Industrial Commission did not err in a workers' compen- 
sation case by not giving a reason for disregarding the opinion of 
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plaintiff's treating physician and not making detailed findings 
about defendant's surveillance videotape. The Commission made 
findings about the doctor and the tape which showed that it con- 
sidered all of the evidence; nothing more was required. 

Appeal by defendants from Opinion and Award entered 5 May 
2003 by the North Carolina Industrial Commission. Heard in the 
Court of Appeals 28 April 2004. 

David Gantt, for plaintiff-appellee. 

Hedrick, Eatman, Gardner & Kincheloe, L.L.P, by Neil P 
Andrews and Nadia 2. Schroth, for defendants-appellants. 

GEER, Judge. 

In this appeal from an Opinion and Award of the North Carolina 
Industrial Commission, defendants Industrial Maintenance Overflow 
("Industrial") and Industrial's insurance carrier, the PMA Insurance 
Group, challenge the Commission's conclusion that plaintiff Roy 
Ronald Hensley is totally disabled. Defendants contend Mr. Hensley's 
income from a tobacco allotment and ownership of a mobile home 
park established that he is only partially disabled. Because the 
Commission made the findings of fact required by Lanning v. 
Fieldcrest-Cannon, Inc., 352 N.C. 98, 107-08, 530 S.E.2d 54, 61 (2000) 
and because those findings are supported by competent evidence, we 
affirm the Commission's Opinion and Award. 

Facts 

At the time of the hearing, Mr. Hensley was 59 years old and had 
a twelfth-grade education. He worked for Industrial as an ironworker 
for 20 years, setting up cranes and rigging for the installation of tele- 
phone towers and equipment. On 30 October 1998, Mr. Hensley was 
injured at work when a 20-ton dolly "broke loose," struck him in the 
left knee, and smashed him against a wall, hurting both knees. Mr. 
Hensley went to St. Joseph's Urgent Care the next day and was imme- 
diately referred to Blue Ridge Bone and Joint Clinic, an orthopedic 
practice, for further evaluation. 

Mr. Hensley was diagnosed with an ACL tear to his left knee, and 
on 8 December 1998 underwent surgery to repair the knee. 
Defendants accepted the claim pursuant to a Form 60 and paid 
medical expenses and con~pensation benefits. After returning to 
work for four weeks, Mr. Hensley sought medical treatment for pain 
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in his right knee. A 3 March 1999 MRI revealed a torn medial menis- 
cus in Mr. Hensley's right knee, and Dr. David Cappiello performed 
surgery on 17 March 1999 to repair it. 

In April 1999, Mr. Hensley returned to light duty work with 
Industrial. Industrial did not require him to perform any climbing or 
other duties that exceeded his existing restrictions, and plaintiff was 
usually able to handle his responsibilities in this light duty position. 
The Commission found that the position was an accommodation not 
available to the general public. Defendants dispute this finding. 

On 10 November 1999, Mr. Hensley resigned from his light-duty 
job after he was accused of stealing time by improperly filling out 
time cards. Beginning on 22 November 1999, Mr. Hensley worked 
part-time for Rogers and Son Welding for several weeks. Jerry 
Rogers, who had previously worked with Mr. Hensley, testified 
that Mr. Hensley could barely climb around the trucks and onto lad- 
ders and had considerable problems walking and working on con- 
crete. Mr. Rogers noticed Mr. Hensley limping when he walked. 

Mr. Hensley's right knee continued to bother him during his 
employment with Rogers. On 18 January 2000, Dr. Cappiello per- 
formed a total knee replacement of Mr. Hensley's right knee. On 18 
December 2000, Dr. Cappiello reported that "patient appears to be 
doing better since his last visit" and stated, "I would like him to 
progress his activities as tolerated[.]" In handwriting at the bottom 
of the note appeared: 

Dr. Cappiello 

Please addendum this note to say[:] 

Pt. was released to return to full duty in his July visit. He has 
resigned from his prev job but has been running his mobile home 
park. Pt can continue to work. 

Otherwise they sav they have to continue his w/c pay till he is 
fullv released. 

(Emphasis original) This request was apparently prompted, as the 
Commission found, by an inquiry from the medical case manager 
in this matter. In a 23 January 2001 addendum, Dr. Cappiello wrote: 
"The patient was released to resume full duty at work in July, 2000. I 
have been informed that he has resigned from his previous job, but is 
now running a mobile home park. Therefore, he is working in some 
capacity at this time. He is now discharged from treatment with 30 
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percent permanent partial disability of his right lower extremity[.]" 
Dr. Cappiello also imposed a permanent restriction of no climbing. 

Dr. William L. Griffin, an orthopedic specialist, provided a second 
opinion. Dr. Griffin assigned Mr. Hensley a 30% permanent partial dis- 
ability to his lower right extremity and a 40% permanent partial dis- 
ability to his left knee. Dr. Griffin indicated that Mr. Hensley is limited 
to sedentary work with no lifting over 30 pounds; no repetitive lifting; 
no stooping, squatting, kneeling or climbing; and no standing or walk- 
ing for prolonged periods. Dr. Griffin stated that he believes Mr. 
Hensley will require replacement of his left knee within five years and 
that both Mr. Hensley's right and left knee problems resulted from his 
compensable injury. 

Several witnesses, who had known Mr. Hensley for many years, 
testified about substantial changes in Mr. Hensley's physical capabil- 
ities following his injury, including his limited ability to walk. Terry 
Sprouse, a contractor who had known Mr. Hensley for 25 years and 
observed him on job sites both before and after his injury, testified 
that he would not be willing to employ Mr. Hensley in his present 
condition because he would likely injure himself further or cause 
accidents to other workers. 

The Con~mission found, based on this evidence and Mr. Hensley's 
testimony, that Mr. Hensley cannot stand or walk for any sustained 
period of time and that he cannot climb or sleep for more than a few 
hours at a time because of his continuous knee pain. In addition, it 
found that Mr. Hensley has poor balance and that he remains off his 
feet and resting more than half of the day. 

Since leaving work with Industrial, Mr. Hensley's income has 
been limited to his wages from Rogers and Son Welding, income 
from his mobile home park, and income from his tobacco allotment. 
Mr. Hensley began developing a mobile home park in 1992 as a 
means of securing retirement income. The first mobile home was 
placed in the park in June 1999, approximately eight months after Mr. 
Hensley's injury. Mr. Hensley's activities in running the park have pri- 
marily consisted of collecting rent; he has had others perform most of 
the physical labor involved in the park's development and mainte- 
nance. Mr. Hensley's income tax returns show he received $5,572.00 
in gross rental income in 1999 and $25,289.00 in gross rental in- 
come in 2000. Mr. Hensley, who also owns a tobacco allotment, had 
previously raised tobacco himself, but after his injury, he leased the 
allotment to others. 
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Mr. Hensley participated in job search activities with defendants' 
vocational counselor. He worked with Manpower and pursued all 
other leads provided by the counselor without success in finding full 
or part-time employment. Mr. Hensley also completed 15 to 20 job 
applications on his own without obtaining work. Although N.C. 
Vocational Rehabilitation was consulted, the only job possibility that 
it suggested was piecework at a sheltered workshop, earning $15.00 
per day. 

On 11 March 2002, Randy Adams, M.Ed., a Certified Vocational 
Evaluator, evaluated Mr. Hensley and reported: 

If Mr. Hensley's complaints of pain are considered, it is my 
vocational opinion that he would not be able to perform any 
substantial gainful activity as it may be found in the local, state 
or national economy. He would be considered totally disabled 
from work. 

Mr. Adams further testified that Mr. Hensley did not have any 
skills from the management of his mobile home park that would be 
transferrable to other types of work and that he was "relegated to 
sedentary type work." Mr. A d a m  further testified that Mr. Hensley's 
verbal and math skills, as well as his digital dexterity (in the bottom 
10th percentile), rendered him unable to perform most types of 
sedentary work. 

On 5 March 2001, plaintiff filed a Form 90, reporting that he had 
received earnings from work during the period between 30 October 
1998 and 31 December 2000. Defendants filed a Form 24 seeking to 
terminate Mr. Hensley's ongoing wage compensation and seeking a 
credit for overpayment of wage con~pensation. On 4 September 2001, 
following a Form 24 telephonic informal hearing, Special Deputy 
Commissioner Myra L. Griffin filed an order disapproving defendant's 
application. Defendants requested a hearing. 

On 18 September 2002, Deputy Comnlissioner W. Bain Jones, 
Jr. filed an Opinion and Award, concluding that Mr. Hensley was 
totally disabled as a result of a compensable injury to both of his 
knees on 30 October 1998, that defendants had not met their bur- 
den as to termination of plaintiff's benefits, and that plaintiff was 
entitled to total disability benefits until further order of the 
Commission. Defendants appealed to the Full Con~mission, but on 
5 May 2003 the Full Commission affirmed, with modifications, 
Deputy Commissioner Jones' Opinion and Award. Defendants filed 
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a timely notice of appeal to this Court from the Full Commission's 
Opinion and Award. 

Standard of Review 

In reviewing an Opinion and Award from the Industrial 
Commission, this Court is bound by the Commission's findings of fact 
when they are supported by any competent evidence, but legal con- 
clusions are fully reviewable. Lanning v. Fieldcrest-Cannon, Inc., 
352 N.C. 98, 106, 530 S.E.2d 54, 60 (2000). Determinations of the 
weight and credibility of evidence are for the Commission; this Court 
simply determines whether the record contains any evidence tending 
to support the finding. Anderson v. Lincoln Constr. Co., 265 N.C. 431, 
434, 144 S.E.2d 272, 274 (1965). Findings of fact not assigned as error 
are conclusively established on appeal. Robertson v. Hagood Homes, 
Inc., 160 N.C. App. 137, 140, 584 S.E.2d 871, 873 (2003). 

[I] We first consider defendants' contention that the Commission 
erred in concluding that Mr. Hensley is totally disabled under N.C. 
Gen. Stat. 5 97-29 (2003), as opposed to partially disabled under N.C. 
Gen. Stat. 5 97-30 (2003), given the income that he receives from his 
ownership of a tobacco allotment and a mobile home park. The 
Supreme Court in Lanning set forth the test to be applied in deter- 
mining whether an employee's ownership of a business supports a 
finding of earning capacity: 

[Tlhe test for determining whether the self-employed injured 
employee has wage-earning capacity is that the employee (i) be 
actively involved in the day to day operation of the business and 
(ii) utilize skills which would enable the employee to be employ- 
able in the competitive market place notwithstanding the 
employee's physical limitations, age, education and experience. 
In the instant case, given plaintiff's exertional limitations, educa- 
tion, and experience, would he be hired to work in the competi- 
tive market place? 

Lanning, 352 N.C. at 107, 530 S.E.2d at 61. 

The Court stressed that questions regarding whether plaintiff's 
self-employment involves marketable skills and whether plaintiff is 
actively involved in the day-to-day operation of the business "are 
questions of fact." Id. at 108, 530 S.E.2d at 61. In Lanning, the Court 
held that this Court "usurped the fact-finding role of the Commission" 
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when it made these determinations. Id. The Supreme Court reversed 
this Court and directed that the case be remanded to the Commission 
to make the necessary findings of fact. See also Devlin v. Apple Gold, 
Inc., 153 N.C. App. 442, 448, 570 S.E.2d 257, 262 (2002) (finding that 
although the Commission made adequate findings as to the 
employee's involvement in day-to-day operation of his business, it 
failed to make findings as to whether the employee's management 
skills "are competitively marketable in light of his physical limita- 
tions, age, education and experience"). In this case, the Commission 
made the findings required by Lanning and, more recently, Devlin. 
The issue on appeal is whether those findings are supported by any 
competent evidence. 

With respect to the tobacco allotment, the Commission found 
that "[alfter working tobacco since 6th grade, [Mr. Hensley] has 
been forced by his compensable injuries to lease the allotment to 
non-family members for the last two seasons. Prior to his knee 
injuries, [Mr. Hensley] raised tobacco and put hay up, which he can 
no longer do." Defendants did not assign error to this finding and it is 
therefore binding on appeal. Koufman v. Koufman, 330 N.C. 93, 97, 
408 S.E.2d 729, 731 (1991). Because the Commission's finding is bind- 
ing, it conclusively establishes that Mr. Hensley was not actively 
involved in the day-to-day operation of his tobacco allotment. 
Lanning, 352 N.C. at 108, 530 S.E.2d at 60. As this finding of fact 
establishes that the tobacco allotment did not meet one prong of the 
Lanning two-prong test, we need not address whether Mr. Hensley 
gained any marketable skills from his tobacco allotment. Under 
Lanning, the Commission's finding supports its conclusion that 
Mr. Hensley's income from the tobacco allotment did not establish 
wage-earning capacity. 

The major focus of defendants' appeal is Mr. Hensley's ownership 
of the mobile home park. With respect to the mobile home park, the 
Commission found "that the skills shown by plaintiff in setting up and 
running his mobile home park are not transferable to a job for hire" 
and that "[tlhere was no showing that there was a job in the compet- 
itive environment consisting of the minimal things that plaintiff did to 
collect income from [his trailer park and tobacco a l l~tment] ."~ 

1. This latter finding was labeled a conclusion of law. Findings of fact that are 
mislabeled conclusions of law are, nonetheless, factual findings. Gainey u. N.C. Dep't 
of Justice, 121 N.C. App. 253, 257 n.1, 465 S.E.2d 36, 40 n.l (1996) ("Although denomi- 
nated as a conclusion of law, we treat this conclusion as a finding of fact because its 
determination does not involve the application of legal principles."). 
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These findings are supported by the expert testimony of 
Mr. Adams: 

Okay. Would he have had any transferable skills from that 
mobile home park work as you understood it? 

No. He was the owner of the mobile home park by virtue that 
he, this is investment for him. He saved his money and he 
bought it. In other words, he's kind of the self-appointed 
supervisor, you know. In other words, there, there's not any 
real skills that would've been developed . . . from this job or 
sole proprietorship that would be transferable to a system 
performing other work. 

Defendants urge that it can be "inferred from the record" that Mr. 
Hensley's skills in owning the mobile home park would qualify him 
for a number of jobs, such as trash collector or ticket collector, but 
defendants offered no evidence to support this claim. Even if defend- 
ants had, Mr. Adams' testimony would still comprise sufficient evi- 
dence to support the Commission's finding that Mr. Hensley's owner- 
ship of the mobile home park did not meet the second prong of the 
Lanning  test. 

Defendants argue that Mr. Adams' testimony is not competent 
because he based his assessment on Dr. Griffin's opinions rather than 
the opinions of Mr. Hensley's treating physician, Dr. Cappiello. 
Defendants also urge that the Commission should not have given 
greater weight to Dr. Griffin's opinion than Dr. Cappiello. Defendants 
make no other argument regarding the competency of Dr. Griffin and 
Mr. Adams. 

Our Supreme Court has squarely held that only the Commission 
may determine what weight to afford which evidence. Deese v. 
Champion Int'l Co??., 352 N.C. 109, 116, 530 S.E.2d 549, 553 (2000) 
("the [Flull Commission is the sole judge of the weight and credibil- 
ity of the evidence"). The Commission was entitled to choose, as it 
did, to give greater weight to Dr. Griffin than Dr. Cappiello and it was 
entitled to determine that Mr. Adams' testimony was credible even 
though he relied upon Dr. Griffin rather than the treating physician. 
Johnson v. S. Tire Sales & Sen? . ,  358 N.C. 701, 710-11, 599 S.E.2d 508, 
515 (2004) (Con~mission could not be reversed for failing to give 
greater weight to the treating physician's opinion); Drakeford v. 
Charlotte Express, 158 N.C. App. 432, 341, 581 S.E.2d 97, 103 (2003) 
(Commission entitled to credit one doctor's testimony over a second 
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doctor). Under our standard of review, if there is competent evidence 
to support the Commission's findings of fact, those findings must 
stand, even if there is evidence to the contrary. Dial u. Cozy Corner 
Rest., Inc., 161 N.C. App. 694, 697, 589 S.E.2d 146, 149 (2003).2 

[2] Defendants further challenge the Commission's conclusion that 
Mr. Hensley is totally disabled on the grounds that the Commission 
failed to make findings as to all the evidence presented. Specifically, 
defendants contend that the Commission erred (I) in giving no rea- 
son why it disregarded the opinion of the treating physician and (2) 
in not making detailed findings about defendants' surveillance video- 
tape. We disagree. 

Our Supreme Court has recently described the responsibilities of 
the Industrial Commission: 

The Commission, having exclusive original jurisdiction over 
workers' compensation proceedings, is required to hear the evi- 
dence and file its award, "together with a statement of findings of 
fact, rulings of law, and other matters pertinent to the questions 
at issue." N.C.G.S. 97-84 (2003). While the Commission is not 
required to make findings as to each fact presented by the evi- 
dence, it must find those crucial and specific facts upon which 
the right to compensation depends so that a reviewing court can 
determine on appeal whether an adequate basis exists for the 
Commission's award. 

Johnson, 358 N.C. at 705, 599 S.E.2d at 511. As this Court has held, the 
Commission need not make exhaustive findings as to each statement 
made by any given witness or make findings rejecting specific evi- 
dence. Smith v. Beusley Enters., Inc., 148 N.C. App. 559, 562, 577 
S.E.2d 902, 904 (2002). 

Here, defendants do not point to any omission of "crucial and 
specific facts upon which the right to compensation depends[.]" 
Johnsox, 358 N.C. at 705, 599 S.E.2d at 511. Indeed, the Commission 
made comprehensive findings of fact addressing each issue to be 
decided. Nor can defendants contend that the Commission failed to 
indicate that it considered or weighed all the evidence. Beasley, 148 
N.C. App. at 561, 577 S.E.2d at 904. The Comn~ission made specific 

- - -  

2 For the same reason, we find no merit to defendants' contention that the 
Coinmisslon erroneously relied upon test~mony by Mr Iiensley's longtime friends Only 
the Comm~ss~on may decide cred~bilit> 



422 I N  THE COURT OF APPEALS 

HOFFMAN v. GREAT AM. ALLIANCE INS. CO. 

[I66 N.C. App. 422 (2004)l 

findings about Dr. Cappiello and his treatment of Mr. Hensley. It also 
included a finding of fact summarizing the videotape surveillance 
report, including the dates and hours of the surveillance and gener- 
ally what was observed. These findings show that it considered all the 
evidence. Nothing more was required. Deese, 352 N.C. at 116-17, 530 
S.E.2d at 553 ("Requiring the Commission to explain its credibility 
determinations . . . would be inconsistent with our legal system's tra- 
dition of not requiring the fact finder to explain why he or she 
believes one witness over another or believes one piece of evidence 
is more credible than another."); Bryant  v. Weye~haeuser  Co., 130 
N.C. App. 135, 139, 502 S.E.2d 58, 62 (Commission not required to 
explain why it rejected certain doctor's testimony), disc. review 
denied, 349 N.C. 228, 515 S.E.2d 700 (1998). 

Defendants asserted in oral argument that their remaining con- 
tentions were dependent upon this Court's holding that the 
Commission erred in concluding that Mr. Hensley is totally dis- 
abled. Because of our disposition of this appeal, we need not ad- 
dress those arguments. 

Affirmed. 

Judges BRYANT and ELMORE concur. 

am0 J HOFFMAN, J R ,  PLAIYTIFF GREAT AMERICAN ALLIANCE INSURANCE 
COMPANY, AMERICAN ALLIANCE INSURANCE COMPANY, GREAT AMERICAN 
ASSURANCE COMPANY, INC., FIWA AGRICLLTURAL INSURAkCE COMPANY 
i h ~ )  GREAT AMERICAN INSURANCE COMPANY, DEFE\DA\TS 

(Filed 21 September 2004) 

Insurance- uninsured motorist-collision with bicycle- 
police report and timely notice of claim 

Summary judgment was correctly granted for defendants on 
an uninsured motorist claim arising from a bicycle accident 
where plaintiff made no showing that he complied with clear and 
unambiguous policy terms or the statutory requirements of 
N.C.G.S. Q 20-279.21(b)(3)(b). Plaintiff never filed a police re- 
port and waited five days to contact his insurance agent; he 
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expressed doubt in his initial statements about whether he had 
been struck at all and his bicycle showed no damage; and his 
failure to provide information to the police on the day of the 
accident materially prejudiced the insurer's ability to investigate 
and defend the claim. 

Appeal by plaintiff from judgments entered 2 May 2003 and 9 May 
2003 by Judge Kenneth C. Titus in Orange County Superior Court. 
Heard in the Court of Appeals 21 April 2004. 

Poe, Hoof & Associates, by J. Bruce Hoof, for plaintiff- 
appellant. 

Haywood, Denny & Miller, L.L.P, by George W Miller, Jr., for 
defendants-appellees. 

TYSON, Judge. 

Dr. Milo J. Hoffman, Jr. ("plaintiff") appeals from summary judg- 
ment entered for Great American Alliance Insurance Company, 
American Alliance Insurance Company, and Great American 
Assurance Company, Inc., (collectively, "defendants") and the trial 
court's dismissal of plaintiff's action with prejudice for failure of 
plaintiff to: (1) allege specific facts upon which to base a claim; and 
(2) allege compliance with conditions precedent to making a claim 
for uninsured motorist ("UM") coverage. We affirm. 

I. Background 

Plaintiff was riding his bicycle on the edge of a two-lane road at 
7:30 a.m. on 8 July 1999 while on vacation in Ocean Drive Beach, 
South Carolina. A car approached plaintiff from behind and 
attempted to pass him. As the car "pulled out to pass [plaintiff], [the 
driver] didn't pull out very far." Plaintiff claimed that before the car 
passed by him completely, "I turned my bike away from the vehicle 
and started to go off the road. And my attention is diverted and I am 
not looking to the left. I am looking to the right where I am getting 
ready to go looking for, you know, any obstacles or anything." No 
other vehicles were on the road and plaintiff was able to describe in 
detail information about the driver and the vehicle. 

Plaintiff stated his bicycle was traveling between 18 and 20 miles 
per hour at the time of the incident and the vehicle was traveling 
approximately 25 miles per hour. When asked about the topography 
of the land surrounding the road, plaintiff stated in his deposition 
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there "was a little grass growing, yeah. I mean, it's sand with grass 
growing in it, but there's grass." Plaintiff further claims before he 
fell off his bike, "there's a good possibility the front wheel had al- 
ready left the roadway" and "a third of the driver's car" had already 
passed him. 

After falling, plaintiff thought he only skinned his knee. He fin- 
ished his bike ride then rode back to his vacation home without 
reporting the accident to the police. As the day progressed, plaintiff's 
wrist and arm began swelling and he sought treatment at North 
Myrtle Beach Emergency Care where his wrist and elbow were x- 
rayed twice. The doctor on duty told plaintiff that his wrist was 
sprained and recommended that plaintiff wear a sling for a few days. 
Plaintiff did not notify a law enforcement officer, his insurance agent, 
or defendants of the alleged "hit and run" accident. 

Plaintiff returned to his home in Chapel Hill four days after the 
accident. Plaintiff felt increased pain in his arm and sought treatment 
on 13 July 1999 from Dr. Paul Wright, an orthopaedic surgeon, who 
correctly diagnosed and treated plaintiff for two fractures in his right 
arm. Plaintiff is a right-handed dentist, and the injury hampered his 
ability to practice dentistry in his usual manner for a substantial 
period of time. 

On the same day plaintiff learned that he had fractured his right 
arm, plaintiff contacted his insurance agent, Don White. Plaintiff had 
an automobile insurance policy with defendants that provided plain- 
tiff with UM coverage. Plaintiff's coverage required that "[defendants] 
must be notified promptly of how, when and where the accident or 
loss happened." Furthermore, plaintiff's coverage stated that "[a] per- 
son seeking Uninsured or Combined UninsuredIUnderinsured 
Motorists Coverage must also: 1. Promptly notify the police if a hit- 
and-run driver is involved." On 19 July 1999, plaintiff's insurance 
agent responded to plaintiff by letter that stated: 

Given that you cannot categorically state that you were actually 
struck by the hit and run automobile, and that a report was not 
made to the local police department, thoughts of a UM claim did 
not even enter my mind. In fact, in the absence of actually having 
been struck by the automobile, I was of the impression that the 
possibility of even having a compensable Medical Payments claim 
was doubtful. 

Plaintiff's insurance agent filed a UM claim on 19 July 1999. 
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On 11 August 1999, defendants contacted plaintiff by letter 
requesting a recorded statement via telephone. Defendants spoke 
with plaintiff on 17 August 1999 and recorded his statement regarding 
the accident. In the statement, plaintiff told defendants that he 
"believe[d] that the driver kind of bumped my rear tire . . . and that's 
what sent me flying." When defendants asked plaintiff if he was cer- 
tain the car made contact with the bike, plaintiff responded: 

Uh, what is certainty? Do I have damage to my bicycle? No. Do I 
have memory that I was absolutely struck beyond a shadow of a 
doubt. But it is my belief that I was bumped by the car because of 
the way that all things happened . . . I mean, I'm riding my bike, 
everything's fine, I'm turning away from that car and the next 
thing I know I'm flying through the air. 

Defendants denied plaintiff's claim on 9 September 1999 because 
plaintiff "advised [he] could not make a statement under oath that a 
vehicle struck [him]." After plaintiff's claim was denied, he retained 
an attorney. Plaintiff's attorney received a letter from defendants on 
6 December 1999 stating that the claim was denied because, "[ylour 
client's statement was unclear as to whether or not he was struck by 
this phantom vehicle." 

Plaintiff filed a complaint on 8 July 200% against defendants alleg- 
ing defendants failed to compensate plaintiff for bodily injury pur- 
suant to plaintiff's UM coverage provided by defendants. On 29 
October 2002 defendants answered, denied they breached their obli- 
gation to compensate plaintiff, moved to dismiss pursuant to Rule 
12(b)(6), and alleged plaintiff failed to comply with the requirements 
for filing a UM claim. Defendants moved for and were granted sum- 
mary judgment on I1 April 2003. Plaintiff appeals. 

11. Issue 

The sole issue is whether the trial court erred in granting defend- 
ant's motion for summary judgment on the grounds plaintiff failed to 
comply with the requirements of the insurance policy. 

111. Standard of Review 

Our standard to review the grant of a motion for summary judg- 
ment is whether any genuine issue of material fact exists and whether 
the moving party is entitled to judgment as a matter of law. Draughon 
v. Harnett Cty. Bd. of Educ., 158 N.C. App. 705, 707-08, 582 S.E.2d 
343, 345 (2003), aff'd, 358 N.C. 137, 591 S.E.2d 520 (2004), reh'g 
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denied, 358 N.C. 381, 597 S.E.2d 129 (2004) (citing Willis v. Town of 
Beaufort, 143 N.C. App. 106, 108, 544 S.E.2d 600, 603, disc. rev. 
denied, 354 N.C. 371, 555 S.E.2d 280 (2001)); see also N.C. Gen. Stat. 
pj 1A-1, Rule 56(c) (2003). 

A defendant may show entitlement to summary judgment by "(1) 
proving that an essential element of the plaintiff's case is non- 
existent, or (2) showing through discovery that the plaintiff can- 
not produce evidence to support an essential element of his or 
her claim, or (3) showing that the plaintiff cannot surmount an 
affirmative defense." 

Draughon, 158 N.C. App. at 708, 582 S.E.2d at 345 (quoting James v. 
Clark, 118 N.C. App. 178, 181, 454 S.E.2d 826, 828, disc. rev. denied, 
340 N.C. 359, 458 S.E.2d 187 (1995)). "Once the party seeking sum- 
mary judgment makes the required showing, the burden shifts to the 
nonmoving party to produce a forecast of evidence demonstrating 
specific facts, as opposed to allegations, showing that he can at least 
establish a prima facie case at trial.' " Draughon, 158 N.C. App. at 
708,582 S.E.2d at 345 (quoting Gaunt v. Pittaway, 139 N.C. App. 778, 
784-85, 534 S.E.2d 660, 664, disc. rev. denied, 353 N.C. 262, 546 S.E.2d 
401 (2000), cert. denied, 353 N.C. 371, 547 S.E.2d 810 (2001)). 

IV. Conditions Precedent and Statutorv Requirements 

Here, plaintiff does not assert that summary judgment was 
inappropriately granted because genuine issues of material facts 
are in dispute. Rather, plaintiff argues the trial court erred in its 
interpretation of a question of law. We disagree. A policyholder's fail- 
ure to "promptly7' notify the insurer and law enforcement of an acci- 
dent involving a hit and run driver, as required by both the insurance 
policy and N.C. Gen. Stat. pj 20-279.21(b)(3)(b), serves as a bar to 
plaintiff's UM claim. The trial court reached the appropriate conclu- 
sion of law. 

A. Statutorv Provisions 

The specific statutory and policy provisions upon which defend- 
ants rely are found in the Financial Responsibility Act ("FRA") at N.C. 
Gen. Stat. 20-279.21(b)(3)(b). Plaintiff's UM coverage requires 
"[defendants] must be notified promptly of how, when and where the 
accident or loss happened." Further, plaintiff's policy stated that "[a] 
person seeking Uninsured or Combined UninsuredIUnderinsured 
Motorists Coverage must also: 1. Promptly notify the police if a hit- 
and-run driver is involved." 
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The statutory provision governing UM claims requires: 

[wlhere the insured, under the uninsured motorist coverage, 
claims that he has sustained bodily injury as the result of colli- 
sion between motor vehicles and asserts that the identity of the 
operator or owner of the vehicle (other than a vehicle in which 
the insured is a passenger) cannot be ascertained, the insured 
may instihte an action directly against the insurer: Provided, i n  
that event the insured, or  someone i n  his behalL shall report the 
accident within 2-4 hours or as  soon thereafter a s  may be prac- 
ticable, to a police officer . . . . 

N.C. Gen. Stat. $ 20-279.21(b)(3)(b) (emphasis supplied). "The provi- 
sions of the statute enter into and form a part of the policy." 
Lichtenberger v. Insurance Co., 7 N.C. App. 269, 273, 172 S.E.2d 
284, 287 (1970). 

The primary goal of statutory construction is to effectuate the 
purpose of the legislature in enacting the statute. Woodson v. 
Rowland, 329 N.C. 330, 338, 407 S.E.2d 222, 227 (1991); Sutton v. 
Aetna Cas. & Sur. Co., 325 N.C. 259, 265, 382 S.E.2d 759, 763, reh'g 
denied, 325 N.C. 437,384 S.E.2d 546 (1989). "The avowed purpose of 
the [FRA] . . . is to compensate the innocent victims of financially 
irresponsible motorists." Sutton, 325 N.C. at 265, 382 S.E.2d at 763. 
The Act is remedial in nature and is "to be liberally construed so that 
the beneficial purpose intended by its enactment may be accom- 
plished." Id. The purpose of the Act, "is best served when [every pro- 
vision of the Act] is interpreted to provide the innocent victim with 
the fullest possible protection." Proctor v. N. C. Farm Bureau Mutual 
Ins. Co., 324 N.C. 221, 225, 376 S.E.2d 761, 764 (1989). 

While there is no dispute concerning the established purpose of 
the FRA, the statute requires "physical contact," which shows the 
intent to "protect insurance companies from fraudulent hit and run 
claims that were actually caused by the insured's negligence." 
Andersen v. Baccus, 109 N.C. App. 16, 20, 426 S.E.2d 105, 108 (1993) 
(citing McNeil v. Hartford Accident and Indemn. Co., 84 N.C. App. 
438, 442, 352 S.E.2d 915, 917 (1987)). 

"The legislative purpose of a statute is first ascertained by exam- 
ining the statute's plain language." Correll v. Division of Social 
Sermices, 332 N.C. 141, 144, 418 S.E.2d 232, 235 (1992). "Where the 
language of a statute is clear and unambiguous, there is no room for 
judicial construction and the courts must give [the statute] its plain 
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and definite meaning, and are without power to interpolate, or super- 
impose, provisions and limitations not contained therein." State v. 
Camp, 286 N.C. 148,152,209 S.E.2d 754,756 (1974) (quoting 7 Strong, 
N.C. Index 2d, Statutes 8 5 (1968)). The plain language of N.C. Gen. 
Stat. # 20-279.21(b)(3)(b) states "the insured, or someone in his 
behalf, shall report the accident within 24 hours or as soon thereafter 
as may be practicable, to a police officer[.]" (Emphasis supplied). 

Defendants assert plaintiff never filed a police report, despite his 
detailed knowledge of the car and driver that purportedly hit him, and 
that he was advised to do so, in the insurance agent's letter to plain- 
tiff, dated 19 July 1999. The requirement that the insured must con- 
tact a law enforcement officer satisfies both purposes of the FRA: (1) 
to protect innocent victims; and (2) to prevent fraudulent claims. 
When, the insured fails to comply with the statutory requirements of 
prompt notice of hit and run incidents to the police, the legislature's 
intent to prevent fraudulent claims is nullified. 

In addition to requiring notice of a hit and run to the police, both 
N.C. Gen. Stat. 8 20-279.21(b)(3)(b) and the insurance policy require 
notice of the accident to the insurance carrier. We find no cases that 
have previously interpreted the notice to police provisions under the 
UM statute. Plaintiff argues our Supreme Court's interpretation of 
"notice to insurance carriers" applies to notice to the police, citing 
Great American Ins. Co. v. C. G. Tate Constmction Co., 315 N.C. 
714, 340 S.E.2d 743 (1986) ("Tate Z") and Liberty Mut. Ins. Co. v. 
Pennington, 356 N.C. 571, 573 S.E.2d 118 (2002) ("P~nnington"). 

Plaintiff asserts it is logical that the Supreme Court's interpreta- 
tion of the notice to carrier provision regarding liability claims (Tate 
I) and underinsured motorists ("GIM") claims (Pennington) applies 
equally to the notice to police provision for UM claims presented 
here. Under N.C. Gen. Stat. 5 20-279.21(b)(4), there is no requirement 
that the underinsured motorist notify the police. The statute merely 
directs the insured to "give notice of the initiation of the suit to the 
underinsured motorist insurer." N.C. Gen. Stat. # 20-279.2 l(b)(4) 
(emphasis supplied). The statute does not prescribe the type of 
notice, the content of the notice, or the method by which it is to be 
given. The statute is similarly devoid of any particulars concern- 
ing the time frame when notice to the insurer must be provided. 
Given the lack of direction and specificity of N.C. Gen. Stat. 
§ 20-279.21(b)(4) regarding the notification requirement, we do not 
agree the legislature intended N.C. Gen. Stat. # 20-279.21(b)(3)(b) to 
be interpreted as "liberally" as N.C. Gen. Stat. # 20-279.21(b)(4), par- 
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ticularly when a hit and run, a serious criminal act, occurred. See 
Proctor, 324 N.C. at 225, 376 S.E.2d at 764. 

The differences in the two notice requirements show the legisla- 
ture did not intend these provisions be constructed the same. N.C. 
Gen. Stat. # 20-279.81(b)(3)(b) unequivocally requires that "the 
insured, or someone in his behalf, shall report the accident within 
24 hours or as soon thereafter as may be practicable, to a police 
officer . . . ."(Emphasis supplied). In sharp contrast, N.C. Gen. Stat. 
$ 20-279.21(b)(4) does not specify the form, substance, or manner of 
the notice to be given the UIM carrier. These key distinctions show 
the legislature's intent that plaintiff is subject to the more stringent 
requirements of N.C. Gen. Stat. # 20-279.21(b)(3)(bj1 not the notice 
provision of N.C. Gen. Stat. # 20-279.21(bj(4) as plaintiff asserts. 
Plaintiff's claim for UM benefits was absolutely barred by his failure 
to comply with the specific notice requirements as set forth in N.C. 
Gen. Stat. # 20-279.21(b)(3)(b j, and the plain and unambiguous 
requirements of the insurance contract. Defendant asserts plaintiff 
never notified any law enforcement officer of the alleged accident. 

B. Analvsis Under Tate I and Penninaton 

Plaintiff argues the Tate I and Pennington analysis should be 
extended to hit and run UM claims. We disagree. Plaintiff failed to 
meet the three-prong test devised by the Supreme Court in liabil- 
ity claims (Tate I) and UIM claims (Penning'ton). Pennington set 
forth the three-pronged test to determine whether late notice to an 
insurer bars recovery: 

When faced with a claim that notice was not timely given, the 
trier of fact must first decide whether the notice was given as 
soon as practicable. If not, the trier of fact must decide whether 
the insured has shown that he acted in good faith, eg. ,  that he 
had no actual knowledge that a claim might be filed against him. 
If the good faith test is met the burden then shifts to the insurer 
to show that its ability to investigate and defend was materially 
prejudiced by the delay. 

Pennington, 356 N.C. at 580, 573 S.E.2d at 124 (quoting G7,eat Am. 
Ins. Co., 303 N.C. at 399, 279 S.E.2d at 776). Here, plaintiff concedes 
that he did not notify defendants of the claim for UM coverage on the 
day he was injured, or immediately thereafter, and does not affirma- 
tively assert he ever filed a police report to comply with the statute 
or the express provisions of the insurance contract. 
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Plaintiff also fails the second prong of the Tate I analysis: 
whether plaintiff acted in good faith after his failure to timely notify 
defendants. The record shows that plaintiff did not "promptly" notify 
defendants of the alleged accident. Under our Supreme Court's analy- 
sis of the three-part test, the good faith inquiry is a subjective inquiry 
that examines a plaintiff's actual knowledge at the time of the acci- 
dent. Tate, 315 N.C. at 720, 340 S.E.2d at 747. 

Plaintiff testified in his deposition that on the day of the accident, 
his wrist became sore. As the day progressed, plaintiff sought treat- 
ment at North Myrtle Beach Emergency Care, where his wrist and 
elbow were x-rayed twice. The doctor on duty told plaintiff that his 
wrist was sprained and that he should wear a sling for a few days. 
Plaintiff did not contact defendants or the police. On the day of the 
accident, plaintiff "actually" knew he had suffered a bodily injury and 
failed to "promptly" report it to either his insurance agent or to law 
enforcement. Plaintiff expressed doubt whether the vehicle made any 
contact with plaintiff's bicycle in his reports to his agent and in his 
recorded interview. Instead, plaintiff waited five days to contact his 
insurance agent and never filed the police report. 

The third prong of the Pennington test is: whether the delay 
materially prejudiced the insurer's ability to investigate and de- 
fend the UM claim as a result of the delay. 356 N.C. at 580, 573 
S.E.2d at 124. The following factors are relevant considerations by 
the fact-finder: 

the availability of witnesses to the accident; the ability to dis- 
cover other information regarding the conditions of the locale 
where the accident occurred; any physical changes in the loca- 
tion of the accident during the period of delay; the existence of 
official reports concerning the occurrence; the preparation and 
preservation of demonstrative and illustrative evidence, such as 
the vehicles involved in the occurrence, or photographs and dia- 
grams of the scene; the ability of experts to reconstruct the scene 
and the occurrence; and so on. 

Insurance Co., 303 N.C. at 398,279 S.E.2d at 776 (quoting Great Am. 
Ins. Co. v. C.G. Tate Constr. Co., 46 N.C. App. 427, 437, 265 S.E.2d 
467, 473 (1980), modified bg,  303 N.C.  387, 279 S.E.2d 769 (1981)). 

The third prong of the Pennington test is not designed to deter- 
mine whether the insurer has suffered material prejudice in any and 
all respects. Rather, the prejudice relates to the ability of the insurer 
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to investigate and attempt to discover the identity of the hit and run 
driver to defend the claim in question. See Great Am. Ins. Co., 303 
N.C. at 397-400,279 S.E.2d at 775-77. In his statement to the insurance 
company, plaintiff states: 

I can tell you that there was a lady driving the car, I can tell you 
that she did not appear to be a really young person or a real old 
gray haired. I can tell you that the car was a whitish color, possi- 
bly an off white, or a real dirty car, a dirty white, and an American 
car, not a brand new one. . . . the license plate was almost an 
orange kind of color. I spotted a license plate at a distance a cou- 
ple of days later that appeared to be the same color and as I drove 
up on that car it was a Pennsylvania plate[.] 

Further, in his deposition, plaintiff testified that the driver was a 
Caucasian female and no passengers were traveling with the driver. 
Given the incident occurred in a resort area, at the height of the 
tourist season, on a clear morning, where no other vehicles were 
present and the specificity of detail the plaintiff knew about the pos- 
sible out-of-state driver and vehicle, his failure to "promptly" provide 
this pertinent information to the police on the day of the accident 
materially prejudiced the insurer's ability to investigate, determine 
the identity of the driver of the vehicle, and its ability to defend the 
UM claim. Substantial evidence in the record supports the trial 
court's conclusion. Plaintiff's argument to extend the three-pronged 
test in Tate I and Pennington to determine whether late notice to an 
insurer bars recovery is without merit. The UM statute clearly and 
plainly requires the filing of a police report and notice within a rea- 
sonable time to the insurer for hit and run UM claims. 

V. Conclusion 

Viewed in the light most favorable to plaintiff, plaintiff made 
no showing that he complied with the clear and unambiguous 
policy terms or statutory requirements of N.C. Gen. Stat. 
5 20-279.21(b)(3)(b). Plaintiff was put on notice from his insurance 
agent, less than eleven days after the incident occurred, of the 
requirement to file a police report. In his initial statements to his 
insurance agent and in his recorded statement within a month after 
the accident, plaintiff expressed doubt whether he had been struck at 
all. Plaintiff's bicycle showed no damage and he continued to ride his 
undamaged bicycle for blocks following the incident. The trial court 
properly granted summary judgment to defendants. The judgment of 
the trial court is affirmed. 
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Affirmed. 

Judges McGEE and TIMMONS-GOODSON concur. 

STATE OF NORTH CAROLINA 1 ALVIS LCTHER EVANS, D E F E ~ D ~ L T ,  4111 

ROBERT L McQUEEN, SVRETI 

No. COA08-1114 

(Filed 21 September 2004) 

Bail and Pretrial Release- bond forfeiture-surrender of 
defendant-motion for relief from final judgment-extra- 
ordinary circumstances 

The trial court did not abuse its discretion by denying a 
surety's motion for relief from final judgments of bail bond for- 
feitures based upon "extraordinary circumstances" under 
N.C.G.S. 5 15A-544.8, even though the surety surrendered defend- 
ant to the county sheriff and the trial court may have erred in fail- 
ing to grant the surety's initial motions to set aside the bond for- 
feitures under N.C.G.S. S: 15A-544.5(b)(3), because the surety's 
failure to appeal the orders denying his initial motions divested 
him of the right to appellate review of the merits of those orders. 

Judge WYNN dissenting. 

Appeal by surety from order entered 10 March 2003 by Judge E. 
Lynn Johnson in Cumberland County Superior Court. Heard in the 
Court of Appeals 25 May 2004. 

David Phillips, for the Cumberland County Board of Education. 

Parish & Cooke, by James R. Parish. for the surety. 

CALABRIA, Judge. 

Robert L. McQueen ("McQueen") appeals the trial court's de- 
nial of his motion for relief from final judgment of bond forfeiture. 
We affirm. 

In November 2001, McQueen posted bonds for Alvis Luther Evans 
("the defendant") in the amount of $10,000.00 for each of two counts 
of trafficking in cocaine, and $5,000.00 for one count of maintaining a 
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place for controlled substances. The defendant failed to appear, and 
the bonds were ordered forfeited on 6 May 2002 with a final judgment 
date of 17 October 2002. 

On 12 October 2002, McQueen located the defendant and surren- 
dered him to the Cumberland County Sheriff. Three days later, on 15 
October 2002, McQueen filed pro se motions to set aside the forfei- 
tures under N.C. Gen. Stat. § 15A-544.5, certifying that he had served 
copies of the motions on the district attorney and the school board 
attorney by mailing copies to each by first class mail on 15 October 
2002. However, the record shows the notice was postmarked on 24 
October 2002 and received by the Board of Education on 28 October 
2002. Based upon the delay in service, the school board requested 
McQueen's motions to set aside the bond forfeitures be denied. 

On 26 November 2002, the trial court denied McQueen's motions 
indicating "this case is one of nine cases on the Superior Court cal- 
endar to be heard on this date and in each case the Cumberland 
County Board of Education received notice on the 13th day after fil- 
ing." The trial court concluded that "the Surety's actions do establish 
a pattern of conduct that is in fact denying the statutory required 
period of time for response by the Cumberland County Board of 
Education." Though the 26 November orders were immediately 
appealable pursuant to N.C. Gen. Stat. 5 15A-544.5(h) (2003), 
McQueen filed no appeal, and the forfeitures became final judgments 
as of 17 October 2002. Thereafter, McQueen initiated a new proceed- 
ing on 31 January 2003 by filing a motion for relief from final judg- 
ment of forfeiture. The trial court denied said motion by order 
entered 10 March 2003. From this denial, McQueen appeals. 

In ruling on motions for relief from a final judgment of forfeiture, 
the trial court is guided by N.C. Gen. Stat. 5 15A-544.8 (20031, which 
provides the exclusive avenue for relief: 

(b) Reasons.-The court may grant the defendant or any surety 
named in the judgment relief from the judgment, for the follow- 
ing reasons, and none other: 

(1) The person seeking relief was not given notice . . . . 

(2 )  Other extraordinary circumstances exist that the court, in 
its discretion, determines should entitle that person to relief. 

(emphasis added). Should the court determine at the hearing that 
statutory grounds for relief exist, it "may grant the party any relief 
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from the judgment that the court considers appropriate, including the 
refund of all or a part of any money paid to satisfy the judgment." N.C. 
Gen. Stat. Q 15A-544.8(~)(4) (2003). 

Initially, we note McQueen did not raise insufficient notice before 
the trial court or on appeal; accordingly, our review is limited to 
whether the trial court abused its discretion in failing to find that 
"other extraordinary circumstances" existed that would entitle 
McQueen to relief from final judgment. On appeal, McQueen draws 
this Court's attention to the mandatory provisions of N.C. Gen. 
Stat. Q 15A-544.5 (2003), which involves a trial court's review of a 
bond forfeiture and mandates the setting aside of such forfeiture 
when certain, exclusively-enumerated events occur. In relevant part, 
N.C. Gen. Stat. Q 15A-544.5(b)(3) requires a bond forfeiture to be set 
aside when "[tlhe defendant has been surrendered by a surety on the 
bail bond . . . ." Assuming arguendo McQueen's surrender of the 
defendant in the instant case met the requirements of N.C. Gen. Stat. 
5 15A-544.5(b)(3) and the trial court erred in failing to set aside the 
bond forfeitures, we are not of the opinion that such error is conclu- 
sive of our analysis of the trial court's denial of relief from final judg- 
ment of forfeiture under N.C. Gen. Stat. 5 15A-544.8. 

Accepting McQueen's argument would be tantamount to holding 
that the trial court, as a matter of law, abuses its discretion by failing 
to equate the statutory criteria for setting aside a forfeiture listed in 
N.C. Gen. Stat. # 15A-544.5(b)(l)-(6) (2003) with "extraordinary cir- 
cumstances" for purposes of obtaining relief from final judgment 
under N.C. Gen. Stat. Q 15A-544.8@)(2). However, nothing in the 
statutes suggests the General Assembly intended to give a surety 
an opportunity, under the mantle of N.C. Gen. Stat. 5 15A-544.8's 
"extraordinary circumstances," to re-capitulate to the trial court argu- 
ments concerning the alleged fulfilment of one of the statutory events 
which would mandate the setting aside of a forfeiture after those 
arguments were rejected and the motion was denied under N.C. Gen. 
Stat. Q 15A-544.5. 

A final reason to distinguish between McQueen's failure to 
observe the appropriate statutory method provided for raising these 
arguments to the appellate division under N.C. Gen. Stat. # 15A-544.8 
and a proper appeal of such arguments under N.C. Gen. Stat. 
§ 15A-544.5 is as follows: while the setting aside of a forfeiture that 
has not become final imposes no burden on any party, the court's 
grant of relief from a final judgment of forfeiture can be burdensome 
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on local school boards, which, as beneficiaries of the proceeds from 
forfeited appearance bonds, may be required to pay a "refund of all or 
a part of any money paid to satisfy the judgment" under N.C. Gen. 
Stat. 8 15A-544.8(~)(4). 

Thus, regardless of whether the trial court erred in denying 
McQueen's motions to set aside the forfeitures, McQueen's failure to 
appeal those orders divested him of the right to appellate review of 
their merits. We will not resurrect the arguments of that appeal or 
ignore the effect of failing to properly appeal those orders by holding, 
as a matter of law, that the trial court abuses its discretion when it 
abstains from equating an arguably erroneous denial of a motion to 
set aside forfeiture with "extraordinary circumstances" under N.C. 
Gen. Stat. # 15A-544.8. 

Affirmed. 

Judge LEVINSON concurs. 

Judge WYNN dissents in a separate opinion. 

WYNN, Judge dissenting. 

This case presents the issue of whether a bondsman who has sur- 
rendered a defendant to proper legal authorities is entitled to have a 
final judgment of bond forfeiture set aside based upon extraordinary 
circumstances under N.C. Gen. Stat. 8 15A-544.8 (2003). As this 
Court's precedent indicates such a surrender constitutes extraordi- 
nary circumstances, 1 respectfully dissent. 

The efforts of a bondsman resulting in the detention of a princi- 
pal on the charge for which the bond was secured constitutes extra- 
ordinary cause. See State v. Locklear, 42 N.C. App. 486, 488-89, 256 
S.E.2d 830, 832 (1979) (stating "[tlhe efforts of the bondsman, while 
not dramatic, did result in the principal's detention on the charge for 
which the bond had secured the principal's appearance" and recog- 
nizing "the goal of the bonding system is the production of the 
defendant, not increased revenues for the county school fund . . . and 
in this case the surety's efforts led directly to achieving that goal"); 
see also State v. Coronel, 145 N.C. App. 237, 245, 550 S.E.2d 561, 567 
(2001) (stating "our appellate courts have held that extraordinary 
cause exists where the professional surety actually recovered the 
defendant after the ninety-day deadline, although the surety's efforts 
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were not dramatic") (quotations omitted).l In this case, McQueen 
surrendered Defendant prior to entry of the final judgment of forfei- 
ture. If the surrender of a defendant after the final judgment of for- 
feiture has been entered constituted extraordinary cause, then surely 
the surrender of a defendant before the final judgment of forfeiture 
has been entered constitutes extraordinary cause. 

Indeed, appellate cases focus upon the efforts of the surety to 
secure the presence of the defendant in determining whether to grant 
relief from a final judgment of bond forfeiture. As stated in State v. 
Robinson, 145 N.C. App. 658, 661, 551 S.E.2d 460, 462 (2001): 

"The goal of the bonding system is the production of the defend- 
ant[.]" State v. Locklear, 42 N.C. App. 486,489,256 S.E.2d 830, 832 
(1979) (citation omitted). In Locklear, our Court affirmed the trial 
court's order to remit the bond to the surety because "[tlhe 
efforts of the bondsman, while not dramatic, did result in the 
principal's detention on the charge for which the bond had 
secured the principal's appearance." Id. In State v. Vikre, our 
Court affirmed the trial court's denial of the surety's petition to 
remit and held that "the efforts made by the sureties . . . did not 
lead to [defendant's] appearance in [court], the primary goal of 
the bonds." Vik~e, 86 N.C. App. 196, 199,356 S.E.2d 802,804 (cita- 
tions omitted), disc. review denied, 320 N.C. 637, 360 S.E.2d 103 
(1987). Therefore our Court found that "we cannot say, as a 
matter of law, that the sureties' evidence conclusively demon- 
strates . . . justifying remission of the bonds[.]" Id. See also State 
v. Pelley, 222 N.C. 684, 688, 24 S.E.2d 635, 638 (1943) ("the very 
purpose of the bond was not to enrich the treasury of [the] 
County, but to make the sureties responsible for the appearance 
of the defendant at the proper time"). 

See also State v. Fonville, 72 N.C. App. 527, 325 S.E.2d 258 (1985) 
(extraordinary cause found where a private surety brought a de- 
fendant to court after entry of the forfeiture judgment to pay his 
fine). Moreover, the factors to be considered in determining whether 
extraordinary circumstances exist favor the surety in this case. These 
factors include: 

1. Effective January 1, 8001, N.C. Gen. Stat. # 156544, which governed bail 
bond forfeiture, was repealed. N.C. Gen. Stat. 6 15A-,544.1 et seq. currently governs 
bail bond forfeiture and is applicable in this case. Although the time limitations and 
procedures under N.C. Gen. Stat. # 15A-544.1 et seq. are different from N.C. Gen. Stat. 
5 15A-544, the case law governing the definition of various statutory terms remains 
good authority. 
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[I.] the inconvenience and cost to the State and the courts; 

[2.] the diligence of sureties in staying abreast of the defendant's 
whereabouts prior to the date of appearance and in searching for 
the defendant . . . ; 

[3.] [in cases where the defendant has died], the surety's dili- 
gence in obtaining information of the defendant's death . . . ; 

[4.] the risk assumed by the sureties; 

[5.] the surety's status, be it private or professional. 

Coronel, 145 N.C. App. at 248, 550 S.E.2d at 569 (citations omitted). In 
this case, the surety located and surrendered the defendant prior to 
the entry of final judgment of forfeiture at no expense to the State.2 

In denying McQueen's motion, the trial court did not consider 
McQueen's surrender of defendant or his efforts in procuring defend- 
ant's surrender in determining whether extraordinary cause was 
shown. Rather, the trial court denied McQueen's motion for relief 
from final judgment of forfeiture because the erroneous certificate of 
service denied the school board an opportunity to object to his 
motion to set aside bond forfeiture in several cases. This is not the 
focus of the extraordinary cause test and, moreover, McQueen's 
actions did not prejudice the school board. 

In this case, McQueen timely filed a written motion to set aside 
the forfeiture with the sheriff's surrender acknowledgment attached 
before the expiration of 150 days after receipt of the bond forfeiture 
notice. On the standardized motion form, McQueen indicated he 
mailed a copy of the motion to the school board attorney on 15 
October 2002; however, the motion was not postmarked until 24 
October 2002. 

Under N.C. Gen. Stat. ji 158-544.5(d)(4), if the board of education 
does not object by the tenth day after the motion is served, the clerk 
shall enter an order setting aside the forfeiture. If the motion is 
served via mail, the school board has an additional three days in 
which to object to the motion. See N.C. Gen. Stat. § 1A-1, Rule 6(e) 

2. After surrendering the defendant, the surety filed a pro se motion to set aside 
the bond forfeiture under N.C. Gen. Stat. # 15A-544.5. This statutory provision man- 
dates that a bond forfeiture shall be set aside if the surety surrenders the defendant 
within the requisite time period. N.C. Gen. Stat. 5 15A-544.5 (2003). Notwithstanding 
the surety's compliance with this provision, the trial court erroneously denied the 
surety's motion. 
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(2003).~ The school board contends that because the certificate of 
service indicates McQueen served the motion via mail on 15 October 
2002, the bond forfeiture would have been automatically set aside on 
28 October 2002 if the school board did not timely object. However, 
McQueen did not mail the motion to the school board until 24 
October 2002, as evidenced by the envelope's postmark. The school 
board received the motion on 28 October 2002. Thus, the school 
board argued that McQueen had effectively denied the school board 
time to object to the motion in an attempt by the surety to achieve the 
automatic set aside of the forfeiture that would occur. 

However, the school board could have moved for more time 
to respond to McQueen's motion. N.C. Gen. Stat. § 1A-1, Rule 5(b) 
states that: 

[Wlith respect to such other pleadings and papers, service upon 
the attorney or upon a party may also be made by delivering a 
copy to the party or by mailing it to the party at the party's last 
known address or, if no address is known, by filing it with 
the clerk of court. . . . Service by mail shall be complete upon 
deposit of the pleading or paper enclosed in a post-paid, properly 
addressed wrapper in a post office or official depository under 
the exclusive care and custody of the United States Postal 
Service. 

Moreover, N.C. Gen. Stat. § 1A-1, Rule 5(d) states: 

With respect to all pleadings and other papers as to which service 
and return has not been made in the manner provided in Rule 4, 
proof of service shall be made by filing with the court a certifi- 
cate either by the attorney or the party that the paper was served 
in the manner prescribed by this rule, or a certificate of accep- 
tance of service by the attorney or the party to be served. Such 
certificate shall show the date and method of service or the date 
of acceptance of service. 

The certificate of service gives rise to a rebuttable presumption 
of proper service upon the other party. See N. State Fin. Co., Inc. v. 
Leonard, 263 N.C. 167, 170, 139 S.E.2d 356,358 (1964) (stating "When 
the return shows legal service by an authorized officer, nothing else 
appearing, the law presumes service. The service is deemed estab- 

3. As K.C. Gen. Stat. $ 15A-544.5 requires service of the motion in accordance 
with N. C. Gen. Stat. $ 1A-1, Rule 5, Rule 6, which governs the con~putation and exten- 
sion of time, is applicable. 
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lished unless, upon motion in the cause, the legal presumption is 
rebutted by evidence upon which a finding of nonservice is properly 
based. Upon hearing such motion, the burden of proof is upon the 
party who seeks to set aside the officer's return or the judgment 
based thereon to establish nonservice as a fact; and, notwithstanding 
positive evidence of nonservice, the officer's re turn  is evidence upon 
which the court m a y  base a finding that service was made as shown 
by the return.") (citations omitted); see also Hocke v. Harzyane, 118 
N.C. App. 630, 633, 456 S.E.2d 856, 860 (1995) (stating "the certificate 
of service itself indicates sufficient compliance with Rule 4 to raise a 
rebuttable presumption of valid service") (quotation omitted). Thus, 
the school board could have rebutted the presumption that it was 
served on 15 October 2002 by providing the trial court with the 
postmarked envelope indicating the motion was not mailed until 
24 October 2002. Upon showing the motion was not mailed until 24 
October 2002, the school board would have had thirteen days from 
24 October to object to the surety's motion to set aside the bond 
forfeiture. See N.C. Gen. Stat. 5 15A-544.5(d)(4) (stating "[ilf nei- 
ther the district attorney nor the board of education has filed a writ- 
ten objection to the motion by the tenth day after the motion is 
sewed, the clerk shall enter an order setting aside the forfeiture") 
(emphasis added). 

Second, although the school board argues the surety is effec- 
tively denying it an opportunity to object to the surety's motions 
to set aside bond forfeitures, the school board did not have a basis 
for objecting in this case. Indeed, N.C. Gen. Stat. 5 15A-544.5 re- 
quires a bond forfeiture be set aside upon the showing of one of 
six reasons. In this case, the surety, by surrendering the defendant to 
the county sheriff within the relevant time period, met one of the six 
reasons. Thus, the school board did not have a basis for objecting to 
the surety's motion and was not prejudiced by delay in the mailing of 
the motion. 

Moreover, the school board is not without a remedy against 
a surety whose certification of service date repeatedly fails to 
reflect the accurate date upon which the surety mailed or served the 
school board. Indeed, a surety's failure to follow the procedures set 
forth in N.C. Gen. Stat. $ 15A-544.5 could be addressed by filing a 
complaint with the Commissioner of Insurance. Under N.C. Gen. Stat. 
5 58-71-80(a) (2003): 

The Commissioner may deny, suspend, revoke, or refuse to 
renew any license under this Article . . . [wlhen in the judgment 
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of the Commissioner, the licensee has in the conduct of the 
licensee's affairs under the license, demonstrated incompetency, 
financial irresponsibility, or untrustworthiness; or that the 
licensee is no longer in good faith carrying on the bail bond 
business; or that the licensee is guilty of rebating, or offering 
to rebate, or offering to divide the premiums received for 
the bond. 

As N.C. Gen. Stat. # 58-71-35 specifically references Article 26 of 
Chapter 15A (Bail) as the provision governing bail forfeiture and 
remittance, the surety's failure to adhere to those procedures in 
good faith could form the basis for the denial, suspension, revoca- 
tion or refusal to renew a surety's license by the Commissioner of 
Insurance. 

F'inally, notwithstanding the majority's concern that relief from a 
final judgment of forfeiture may place a burden upon school boards, 
precedent indicates the impact upon school boards is not to be con- 
sidered in determining whether extraordinary circumstances have 
been demonstrated and cannot be a basis for denying a motion for 
relief from a judgment of forfeiture. As stated in State v. Lanier, 
"[tlhe school board, as the trial judge observed, may indeed need the 
funds more than the surety. However, this is not the test. . . . The 
required test is whether "extraordinary cause" is shown. State v. 
Lanier, 93 N.C. App. 779, 781, 379 S.E.2d 109, 110-11 (1989). 

In sum, the trial court's decision is reviewed for an abuse of dis- 
cretion. N.C. Gen. Stat. # 15A-544.8(b)(2) (2001); see also State u. 
McCarn, 151 N.C. App. 742, 745, 566 S.E.2d 751, 753 (2002). "An abuse 
of discretion results when an act is not done according to reason or 
judgment, but depending upon the will alone and done without rea- 
son." McCarn, 151 N.C. App. at 745, 566 S.E.2d at 753 (quotations 
omitted). In my opinion, the trial court's decision was without reason 
because: (1) precedent indicates extraordinary cause was shown; (2) 
the board of education did not have any basis for objecting to 
McQueen's motion to set aside the bond forfeiture; ( 3 )  the school 
board could have moved for additional time in which to respond, as 
the certificate of service only raises a presumption of service, and in 
this case the school board could rebut the presumption by demon- 
strating service occurred on a different date; (4) there are other 
means by which the school board can address the surety's noncom- 
pliance with statute; and (5) the burden upon school boards is not a 
part of the extraordinary cause test. 
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MOORE'S FERRY DEVELOPMENT CORPORATION, PIAINTIFF V. CITY O F  HICKORY, 
DEFENDANT AND THIRD-PARTY PIMNTIFF V. MOORE'S FERRY OWNERS ASSOCIA- 
TION, INC. (AKA MOORE'S FERRY HOMEOWNERS ASSOCIATION, INC.), THIRD- 
PARTY DEFENDANT 

NO. COA03-1271 

(Filed 21 September 2004) 

Cities and Towns- control of streets-easements and licenses 
Summary judgment should not have been granted for a city in 

an action seeking revocation of a license for a homeowner's asso- 
ciation to build a visitor's center on the right-of-way of a newly 
annexed street. Although the city claimed statutory authority to 
grant easements and to license appliances and fixtures on rights 
of way, this was not an easement and the building was neither an 
appliance (a device or instrument) nor a fixture (it was not built 
by the owner of the land and the terms of the license indicate that 
it was to remain personal property and not pass with the land). 
N.C.G.S. 3 160A-296(a)(6); N.C.G.S. $ 160A-296(a)(8). 

Appeal by plaintiff from order entered 9 May 2003 by Judge 
Timothy L. Patti in Catawba County Superior Court. Heard in the 
Court of Appeals 27 May 2004. 

Rufus F. Wa)lker, Jr., for plaintiff-appellant. 

Gorham, Crone, Mace & Green, by John W Crone, 111, for 
defendant-appellee. 

Shumaker, Loop & Kendrick, LLP, by Steven A. Meckler, for 
third-party defendant. 

THORNBURG, Judge. 

Plaintiff appeals from an order granting summary judgment in 
favor of defendant and denying a motion for summary judgment filed 
by plaintiff. 

Facts 

The record tends to establish the following: Plaintiff is a North 
Carolina corporation in the real estate development business. In 
1985, plaintiff owned a tract of land in Catawba County and devel- 
oped it into a subdivision known as the Landing at Moore's Ferry 
("Old Moore's Ferry"). In January 1986, Old Moore's Ferry was 
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annexed into defendant's jurisdiction. Old Moore's Ferry included a 
guardhouse at the intersection of 3rd Street, N.W. and Icard Ferry 
Road. The guardhouse is located upon a small strip of land which was 
retained as a privately-held common area within the right-of-way for 
3rd Street, N.W. Plaintiff organized a homeowners' association, 
Moore's Ferry Owner's Association ("Homeowners' Association"), on 
28 April 1986. On or about 27 May 1994, defendant approved Phase VI 
of Old Moore's Ferry and in so doing accepted as a city street 42nd 
Avenue Drive, N.W., which ran from 3rd Street, N.W. in an easterly 
direction into the subdivision to its terminus as a cul-de-sac. 

On or about 24 November 1998, defendant annexed a subdivision, 
also known as the Landing at Moore's Ferry ("New Moore's Ferry"), 
which was located to the east of the terminus of 42nd Avenue Drive, 
N.W. On 2 February 1999, defendant's City Council considered a peti- 
tion to lift a moratorium on any further extension of 42nd Avenue 
Drive, N.W. The moratorium had been put in place to prevent extend- 
ing the road to provide a connection between Old Moore's Ferry and 
New Moore's Ferry. The minutes from that City Council meeting 
reflect that members of Homeowners' Association opposed the 
extension of the street as they felt that the two neighborhoods were 
dissimilar. The City Council discussed granting a license to  
Homeowners' Association to build a guardhouse on 42nd Avenue 
Drive, N.W. at the intersection with 3rd Street, N.W. The City Council 
went on to approve the lifting of the moratorium and further 
approved a motion that directed defendant's attorney to draft a 
licensing agreement to govern the construction and maintenance of a 
guardhouse on 42nd Avenue Drive, N.W. The draft was to be brought 
back to the City Council for deliberation and vote. 

The right-of-way for 42nd Avenue Drive, N.W. was subsequently 
extended and now runs from 3rd Street, N.W. in an easterly direction 
through Old Moore's Ferry and New Moore's Ferry to N.C. Highway 
127. On 18 July 2000, defendant's City Council approved a revoc- 
able license agreement between defendant and Homeowners' 
Association authorizing the construction of a visitor's informa- 
tion center on 42nd Avenue Drive, N.W. at the intersection with 3rd 
Street, N.W. The revocable license agreement, entered into on 1 
August 2000, authorizes Homeowners' Association "to enter and go 
upon [42nd Avenue Drive, N.W.] to lay out, construct, and maintain 
a Visitor's Information Center . . . ." Included in the license were the 
following conditions: 
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2. [Homeowners' Association] may erect and fix in and upon 
[42nd Avenue Drive, N.W.] a Visitor's Information Center pro- 
vided that: 

a. Said Information Center in no way or manner restricts, pre- 
vents, or discourages the general public from using the road 
and right-of-way upon which the guardhouse is erected, gen- 
erally known now as 42nd Avenue Drive, NW, Hickory, North 
Carolina. 

The City shall review and approve any and all plans and spec- 
ifications of said Information Center, but shall in no way be 
responsible for the construction or maintenance of same. 

1. [Homeowners' Association] shall, and hereby does, indem- 
nify and save harmless the City and any and all of its agents, 
servants and employees from any and all liability for injuries 
to, or death of any individual as a result of the construction or 
maintenance of said Visitor's Information Center, and 
[Homeowners' Association] further does indemnify and save 
harmless the City and any of its agents, servants or employees 
from any and all suits or claims which arise or may arise as a 
result of the construction or maintenance of said Visitor's 
Information Center. 

2. The Visitor's Information Center shall be constructed and 
maintained in such a manner that it will in no way discourage, 
prevent, or restrict the general public from using the right of 
way upon which it is constructed. In addition thereto, there 
shall be no signs or devices to prevent or give the appearance 
that the Visitor's Information Center in any manner is attempt- 
ing to prevent, discourage, or restrict the general public from 
using the right of way upon which it is located. 

3. The City shall have the right to come on or about the prop- 
erty referenced herein at any time to monitor the Visitor's 
Information Center to insure that it is constructed, main- 
tained, and used for the specific purposes and subject to the 
specific conditions and restrictions as set forth herein. 

4. This is a purely revocable license and the City may, at 
any time, revoke same upon 30 days written notice of its intent 
to revoke. 

5. Upon revocation of this license agreement, [Homeowners' 
Association] shall, within 90 days of the date of said revoca- 
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tion, remove the Information Center and leave the property in 
the same condition it was in prior to construction of the 
Information Center. 

Plaintiff filed this action seeking to have the license revoked, the 
structure removed and damages imposed against defendant. 
Defendant answered and initiated a third-party complaint against 
Homeowners' Association for indemnification and removal of the 
structure should the trial court find for plaintiff. Plaintiff and defend- 
ant each moved for summary judgment on the matter. After a hearing, 
the trial court granted defendant's motion and denied plaintiff's 
motion. Plaintiff appeals. 

The sole issue on appeal is whether the trial court erred by 
granting summary judgment on plaintiff's claim in favor of defend- 
ant. Plaintiff's claim was based upon the premise that it was unlawful 
for defendant to license Homeowners' Association to construct a 
structure in the public street right-of-way and that the structure 
created an obstruction of the right-of-way and a public nuisance. 
Plaintiff makes virtually identical arguments on appeal. Defendant 
argues on appeal that the structure was not a private obstruction or a 
public nuisance and that defendant had statutory authority to issue 
the license. After careful consideration of the record and briefs, we 
reverse and remand. 

Summary judgment is appropriate where "the pleadings, deposi- 
tions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to 
any material fact and that any party is entitled to a judgment as a mat- 
ter of law." N.C. Gen. Stat. li 1A-1, Rule 56(c) (2003). The purpose of 
summary judgment is to eliminate formal trials where only questions 
of law are involved by allowing summary disposition for either party 
when a fatal weakness in the claim or defense is exposed. Gray u. 
Huger, 69 N.C. App. 331, 317 S.E.2d 59 (1984). 

Statutorv Authoritv 

"The town authorities hold the streets in trust for the purposes of 
public traffic and cannot, in the absence of statutory power, grant to 
anyone the right to obstruct the street to the inconvenience of the 
public, even for public purposes, and for private purposes not at all." 
Blowing Rock v. Gregorie, 243 N.C. 364, 370, 90 S.E.2d 898, 902-03 
(1956) (quoting Butler v. Tobacco Co., 152 N.C. 416, 68 S.E. 12 
(1910)). Defendant asserts that N.C. Gen. Stat. $ 5  160A-296(a)(6) and 
(8) provide statutory authority for the license at issue here. 
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N.C. Gen. Stat. 6 160A-296(aX62 

N.C. Gen. Stat. # 160A-296(a)(6) provides: 

(a) A city shall have general authority and control over all 
public streets, sidewalks, alleys, bridges, and other ways of pub- 
lic passage within its corporate limits except to the extent that 
authority and control over certain streets and bridges is vested in 
the Board of Transportation. General authority and control 
includes but is not limited to: 

(6) The power to regulate, license, and prohibit digging in 
the streets, sidewalks, or alleys, or placing therein or thereon 
any pipes, poles, wires, fixtures, or appliances of any kind 
either on, above, or below the surface. 

N.C. Gen. Stat. $ 160A-296(a)(6) (2003) (emphasis added). Defend- 
ant argues that the agreement is a license and that the structure 
in question can be classified as either a fixture or an appliance. 
Thus, defendant argues that this statute authorizes the granting of 
the license. 

Our courts have not previously found it necessary to address the 
meaning of "appliance" in the context of a city's control of its public 
streets. An "appliance" is "a device or instrument, especially one 
operated by electricity and designed for household use." The 
American Heritage Dictionary 121 (2nd College ed. 1985). Clearly, 
neither this definition nor any other reasonable meaning of the word 
"appliance" can apply to the structure in question. Defendant's argu- 
ment that the structure is an appliance fails. 

A "fixture" is "personal property that is attached to land or a 
building and that is regarded as an irremovable part of the real prop- 
erty." Black's Law Dictionary 669 (8th ed. 2004). In Little v. National 
Service Industries, Inc., 79 N.C. App. 688, 340 S.E.2d 510 (1986), this 
Court quoted the definition of a fixture found in 1 Thompson on Real 
Property, " '[a] fixture has been defined as that which, though origi- 
nally a moveable chattel, is, by reason of its annexation to land, or 
association in the use of land, regarded as a part of the land, partak- 
ing of its character . . . .' " Id. at 692, 340 S.E.2d at 513 (quoting 1 
Thompson on Real Property, 1980 Replacement, § 55 at 179 (1980)). 
The factors to be examined in identifying fixtures include: "(I) the 
manner in which the article is attached to the realty; (2) the nature of 
the article and the purpose for which it is attached to the realty; and 
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(3) the intention with which the annexation of the article to the realty 
is made." Little, 79 N.C. App. at 692, 340 S.E.2d at 513 (internal cita- 
tions omitted). 

In addition to these tests, "when additions are made to the land 
by its owner, it is generally viewed that the purpose of the addition is 
to enhance the value of the land, and the chattel becomes a part of 
the land." Id.  (citing Belvin v. Paper Co., 123 N.C. 138, 31 S.E. 655 
(1898); Mooye v. Vallentine, 77 N.C. 188 (1877)). "On the other hand, 
where the improvement is made by one who does not own the fee, 
such as a tenant, the law is indulgent and, in order to encourage 
industry, the tenant is permitted 'the greatest latitude' in removing 
equipment which he has installed upon the land." Little, 79 N.C. App. 
at 693, 340 S.E.2d at 513 (citing Ovemzan v. Sasser, 107 N.C. 432, 12 
S.E. 64 (1890)). Further, "[wlhere the controversy is between parties 
connected to the transaction in some manner, as in a controversy 
between the owner of the land and the one who annexed the chattel, 
the subjective intent of the parties as evidenced by their words, con- 
duct, or agreements, express or implied, is the relevant intent." Little, 
79 N.C. App. at 693, 340 S.E.2d at 513. 

In the instant case, the structure in question was erected in the 
public right-of-way by Homeowners' Association. Thus, the presump- 
tion that the structure was to become a part of the real property did 
not arise since the structure was not erected by the owner of the land. 
Also, we conclude that the subjective intent of the parties is relevant 
as plaintiff is the owner of the underlying land upon which this struc- 
ture has been built. 

"Summary judgment is generally not appropriate where intent 
or other subjective feelings are at issue." Little, 79 N.C. App. at 
695, 340 S.E.2d at 514-15 (citing Feibus & Co., Inc. v. Const?-uction 
Co., 301 N.C. 294, 271 S.E.2d 385 (1980)). "The rule that intent 
should generally be a question of fact for the jury does not mean, 
however, that it should always be so." Little, 79 N.C. App. at 695, 340 
S.E.2d at 515. 

Here, the intent of the parties is not in dispute. This intent is evi- 
denced by the terms of the license between the parties and the vari- 
ous responsibilities of the parties under the license. The structure 
was erected pursuant to a license that provided that the license was 
purely revocable and that defendant could at any time revoke same 
upon 30 days written notice of its intent to revoke. The license further 
provided: "Upon revocation of this license agreement, [Homeowners' 
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Association] shall, within 90 days . . . remove the Information Center 
and leave the property in the same condition it was in prior to con- 
struction . . . ." During the term of the license, neither plaintiff nor 
defendant was responsible for the repair and maintenance of this 
structure even though it was on their property and right-of-way, 
respectively. By the terms of the license, Homeowners' Association 
was to "indemnify and save harmless [defendant] . . . from any and 
all liability for injuries to, or death of any individual as a result of 
the construction or maintenance of said Visitor's Information Center, 
and . . . from any and all suits or claims which arise or may arise a s  a 
result of the construction or maintenance . . . ." Thus, the terms of the 
license show that the parties never intended for the structure to 
become a part of the land so as to pass with the real property; 
the structure was to remain personal property. Accordingly, the 
structure cannot be classified as a fixture. 

As we conclude that the structure is neither an appliance nor a 
fixture, N.C. Gen. Stat. $ 160A-296(a)(6) does not provide defendant 
with statutory authority to permit Homeowners' Association to 
build in the street right-of-way. See Gregorie, 243 N.C. at 370, 90 
S.E.2d at 902-03. We recognize that the determination of whether 
something qualifies as a fixture is a fact-specific inquiry. Given the 
clear intent of the parties to this license that the structure con- 
structed in the public right-of-way be completely removable and the 
responsibility of Homeowners' Association, we limit our holding to 
the facts of this case. 

N.C. Gen. Stat. 6 160A-296(a]@) 

Defendant also contends that N.C. Gen. Stat. 5 160A-296(a)(8) 
confers statutory authority for the agreement in question. N.C. Gen. 
Stat. 5 160A-296(a)(8) provides: 

(a) A city shall have general authority and control over all 
public streets, sidewalks, alleys, bridges, and other ways of pub- 
lic passage within its corporate limits except to the extent that 
authority and control over certain streets and bridges is vested in 
the Board of Transportation. General authority and control 
includes but is not limited to: 

(8) The power to grant easements in street rights-of-way as 
permitted by G.S. 160A-273. 
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N.C. Gen. Stat. 5 160A-296(a)(8) (2003). Homeowners' Association 
and defendant clearly labeled their agreement a license. A license is 
"a permission, usually revocable, to commit some act that would 
otherwise be unlawful." Black's Law Dictionary 938 (8th ed. 2004). 
Whereas, an easement is "an interest in land owned by another per- 
son, consisting in the right to use or control the land, or an area above 
or below it, for a specific limited purpose . . . . Unlike a lease or 
license, an easement may last forever. . . ." Black's Law Dictionary 
548 (8th ed. 2004). 

The agreement between Homeowners' Association and defendant 
did not pass an interest in land, as would be the case with an ease- 
ment; rather, it only gave permission to Homeowners' Association to 
build a structure. Also, the agreement was revocable for any reason 
upon 30 days written notice. We conclude that the agreement 
between defendant and Homeowners' Association is a license and 
thus, N.C. Gen. Stat. 160A-296(a)(8) does not provide statutory 
authority for defendant to permit Homeowners' Association to place 
a structure in the street right-of-way. 

As we find no statutory authority that permits defendant to 
authorize the placement of a structure in the public street right-of- 
way, we conclude that defendant was without authority to enter into 
the license agreement with Homeowners' Association. Due to this 
conclusion, we do not address whether the structure created an 
obstruction of the right-of-way andlor a public nuisance. We reverse 
the trial court's entry of summary judgment for defendant and 
remand for entry of summary judgment in favor of plaintiff. 

.Reversed and remanded. 

Judges HUDSON and GEER concur. 
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LYNETTA DRAUGHON, PERSONAL REPRESENTATIVE OF THE ESTATE OF MAX 
DRAUGHON, DECEASED, PLAINTIFF V. HARNETT COUNTY BOARD O F  EDUCA- 
TION AND BARRY HONEYCUTT, JACKIE SAMUELS, STEPHEN AUSLEY, JASON 
SPELL, ANTHONY BARBOUR, PERRY SAENZ, DON WILSON, JR., RAYMOND 
McCALL, AND BRIAN STRICKLAND, IN THEIR INDIVIDL'AL AND OFFICIAL CAPACITIES, 
DEFENDANTS 

No. COA03-1324 

(Filed 5 October 2004) 

1. Jurisdiction- lack of service raised in answer-not a gen- 
eral appearance-reassertion of jurisdictional defense in 
subsequent motion-not required 

The trial court did not err by granting defendant Honeycutt's 
motion to dismiss for insufficient service and lack of personal 
jurisdiction where he was never served with a summons and com- 
plaint, filed an answer that included the defenses of insufficient 
service and no personal jurisdiction, and thereafter filed a motion 
to tax costs to plaintiff as a result of a prior voluntary dismissal. 
Although plaintiff contends that the motion to tax costs was a 
general appearance, defendant did not make any motion seeking 
affirmative relief before he filed his answer and the answer prop- 
erly included the defenses of insufficient service and no personal 
jurisdiction. A defendant is not required to reassert his jurisdic- 
tional defenses in each subsequent motion. 

2. Jurisdiction- discovery-not a general appearance-juris- 
dictional defenses previously asserted 

Participating in discovery does not constitute a general 
appearance; here, the defendant had asserted his jurisdictional 
defenses in his first filed pleading. 

3. Statutes of Limitation and Repose- raised in supplemen- 
tal answer-after summons had run 

The trial court did not abuse its discretion by granting 
defendant Honeycutt's motion to supplement his answer to assert 
the statute of limitations. Honeycutt was never served, all of the 
defendants filed a collective answer before the statute of limita- 
tions ran, the last alias and pluries summons directed to 
Honeycutt expired after the statute of limitations expired, and he 
filed this motion. 
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4. Statutes o f  Limitation and Repose- expiration o f  sum- 
mons-summary judgment 

The trial court appropriately granted summary judgment for 
defendant Honeycutt, a high school football coach, in an action 
that arose from the heatstroke death of one of his players. 
Although a number of alias and pluries summonses were issued, 
all expired without service and any subsequent action would be 
outside the statute of limitations. 

Appeal by plaintiff from order entered 11 March 2003 by Judge 
Wiley F. Bowen in Harnett County Superior Court. Heard in the Court 
of Appeals 26 August 2004. 

Gary, Williams, Parenti et al., by Alton C. Hale Jr., and Keith 
A. Bishop, PLLC, by Keith A. Bishop, for plaintiff-appellant. 

Bailey & Dixon, L.L.P, by Gary S. Parsons and Wawen T 
Savage; Tharrington & Smith, L.L.P, by Jonathan A. Blumberg 
and Lisa Lukasik; and Cranfill, Sumner & Hartzog, L.L.P, by 
Patricia L. Holland, for defendant-appellee Honeycutt. 

STEELMAN, Judge. 

Plaintiff Lynetta Draughon, the personal representative of the 
Estate of Max Draughon, appeals from an order dismissing plaintiff's 
claims against defendant Honeycutt with prejudice. For the reasons 
discussed herein, we affirm. 

Plaintiff's intestate was a football player at Triton High School in 
Harnett County, North Carolina. He collapsed during football practice 
on the morning of 8 August 1998 and died the following day at UNC 
Memorial Hospital from complications due to heatstroke. Defendant 
Honeycutt was the head football coach for Triton at that time. A more 
detailed discussion of the facts of the case can be found in this 
Court's earlier opinion, Draughon v. Hamett Cty. Bd. of Educ., 158 
N.C. App. 208, 580 S.E.2d 732 (2003), aff'd, 358 N.C. 137, 591 S.E.2d 
520 (2004). On 3 August 2000, plaintiff filed a wrongful death action. 
On 6 July 2001, plaintiff voluntarily dismissed that action without 
prejudice. That same day, plaintiff refiled her claim against Harnett 
County Board of Education, Barry Honeycutt, Jackie Samuels, 
Stephen Ausley, Jason Spell, Anthony Barbour, Perry Saenz, Don 
Wilson, Jr., Raymond McCall, and Brian Strickland in their individual 
and official capacities, seeking monetary damages for the wrongful 
death of Max Draughon. Previously, this Court affirmed summary 
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judgment dismissing plaintiff's claims against defendants Stephen 
Ausley, Raymond McCall, Jason Spell, and Don Wilson, Jr. Id. at 215, 
580 S.E.2d at 737. This Court subsequently affirmed summary judg- 
ment dismissing plaintiff's claims against defendant Brian Strickland. 
Draughon v. Harnett Cty Bd. of Educ., 158 N.C. App. 705, 710, 582 
S.E.2d 343,346 (2003), aff'd, 358 N.C. 137, 591 S.E.2d 520 (2004). 

This appeal pertains to the trial court's dismissal of all plaintiff's 
claims against defendant Honeycutt. The trial court's order dismissed 
plaintiff's complaint for insufficient process, insufficient service of 
process, and lack of personal jurisdiction under Rule 12(b)(2), 
12(b)(4), and 12(b)(5); for failure to state a claim upon which relief 
could be granted under Rule 12(b)(6) of the Rules of Civil Procedure; 
as being barred by the statute of limitations under Rule 12(c) and 
Rule 56; and for failure to prosecute under Rule 41(b). The remain- 
ing facts of this case will be discussed in the context of plaintiff's 
assignments of error. 

We note that plaintiff does not appeal from any of the trial court's 
findings of fact, and as such those findings are presumed to be sup- 
ported by competent evidence and are binding on appeal. Koufman 
v. Koufman, 330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991). 

[I] In plaintiff's first assignment of error she contends the trial court 
erred in granting Honeycutt's motion to dismiss for insufficient serv- 
ice of process and lack of personal jurisdiction. We disagree. 

In order for a court to obtain personal jurisdiction over a defend- 
ant, a summons must be issued and service of process secured by one 
of the statutorily specified methods. Grirnsley v. Nelson, 342 N.C. 
542, 545, 467 S.E.2d 92, 94 (1996); N.C. Gen. Stat. # 1A-1, Rule 4dj) 
(2003). If a party fails to obtain valid service of process, "a court does 
not acquire personal jurisdiction over the defendant and the action 
must be dismissed." Bentley v. Watauga Bldg. Supply, Inc., 145 N.C. 
App. 460, 462, 549 S.E.2d 924, 925 (2001). 

Plaintiff does not contest that Honeycutt was never seqved with a 
copy of the summons and complaint in this action. Rather, plaintiff 
contends the filing of a Motion for Costs on 15 October 2001 by 
defendant Honeycutt constituted a general appearance by Honeycutt, 
and precluded Honeycutt from asserting the defense of lack of per- 
sonal jurisdiction. 

Since Honeycutt was never served with the summons and 
complaint, the only way the trial court may exercise jurisdiction 
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over him is if he makes a general appearance in the case. N.C. Gen. 
Stat. 5 1-75.7(1) (2003). To preserve the defenses of insufficiency of 
service, service of process, and lack of personal jurisdiction, the 
defendant must assert them in either a motion filed prior to any 
responsive pleading or include them in his answer or other respon- 
sive pleading permitted by the Rules of Civil Procedure. N.C. Gen. 
Stat. Q 1A-1, Rule 12(h)(l) (2003); Ryals v. Hall-Lane Moving and 
Storage Co., 122 N.C. App. 242, 247-48, 468 S.E.2d 600, 604, disc. 
review denied, 343 N.C. 514, 472 S.E.2d 19 (1996). If a defendant 
makes a general appearance in conjunction with or after a responsive 
pleading challenging jurisdiction pursuant to Rule 12(b), his right to 
challenge personal jurisdiction is preserved. Id. at 247-48, 468 S.E.2d 
at 604; Lynch v. Lynch, 302 N.C. 189, 197, 274 S.E.2d 212,219, modi- 
fied and affiilmed, 303 N.C. 367, 279 S.E.2d 840 (1981) ("[A] general 
appearance will waive the right to challenge personal jurisdiction 
only when it is made prior to the proper filing of a Rule 12(b)(2) 
motion contesting jurisdiction over the person.") (emphasis added). 

Honeycutt obtained an extension of time to respond to plaintiff's 
6 July 2001 complaint. This did not constitute a general appearance, 
as a defendant may move for and obtain an extension of time within 
which to answer or otherwise plead, without such action being con- 
sidered a general appearance. N.C. Gen. Stat. 5 1-75.7(1) (2003). All of 
the defendants filed a collective answer on 10 September 2001, which 
asserted a number of defenses. The Third Defense stated: 

Defendant[] Honeycutt, . . . move[s] the Court, pursuant to G.S. 
$ 1A-1, Rules 12(b)(2), 12(b)(4), and 12(b)(5), to dismiss this 
action for insufficient process, insufficient service of process, 
and lack of pewonal jurisdiction, on the grounds that Plaintiff 
has not served any of these Defendants in a manner authorized by 
G.S. $1A-1, Rule 4, or any other applicable law and that Plaintiff 
has failed to prove any proper service of any adequate process on 
these Defendants at any time. 

(emphasis added). There is no evidence in the record that Honeycutt 
made any motion to the court seeking affirmative relief before he and 
the other defendants filed their answer. The answer properly 
included the defenses of insufficiency of service, service of process, 
and lack of personal jurisdiction. Thus, defendant Honeycutt prop- 
erly preserved these issues for later resolution by the trial court. 

On 12 September 2001, Honeycutt and the other defendants filed 
a motion to tax costs against plaintiff pursuant to Rule 41(b) of the 
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North Carolina Rules of Civil Procedure. This motion requested that 
costs be taxed to plaintiff as a result of taking a voluntary dismissal 
in the previous wrongful death action filed on 3 August 2000. Plaintiff 
contends this constituted a general appearance since Honeycutt 
sought affirmative relief on matters unrelated to the issue of jurisdic- 
tion over the person without restating his challenge to the court's 
jurisdiction. The record clearly shows that Honeycutt raised the 
issues of insufficiency of process, service of process, and lack of per- 
sonal jurisdiction prior to the filing of the motion for costs. As noted 
above, this preserved those issues. Furthermore, nowhere in our case 
law do we require a defendant to reassert his jurisdictional defenses 
in each subsequent motion he files. See Ryals, 122 N.C. App. at 247, 
468 S.E.2d at 604. By asserting his jurisdictional defenses in his first 
filed pleading, Honeycutt "fulfill[ed] his obligation to inform the court 
and his opponent of possible jurisdictional defects." Id .  at 248, 468 
S.E.2d at 604. Nor does it appear in the record that IIoneycutt ever 
attempted to withdraw his jurisdictional or service defenses. See Hall 
v. Hall, 65 N.C. App. 797, 800, 310 S.E.2d 378, 381 (1984). Thus, 
Honeycutt's right to challenge the court's jurisdiction was preserved 
and the filing of the motion for costs did not waive that right. 

[2] Plaintiff further contends that Honeycutt engaged in extensive 
discovery, which constituted a general appearance or a waiver of the 
defense of lack of personal jurisdiction. This is incorrect. This Court 
has held that it does not constitute a general appearance for a defend- 
ant to file an answer or participate in discovery. Ryals, 122 N.C. App. 
at 247, 468 S.E.2d at 604. This assignment of error is without merit. 

[3] In plaintiff's second assignment of error she contends the trial 
court erred in granting Honeycutt's motion for summary judgment 
which dismissed plaintiff's claims against Honeycutt based upon the 
statute of limitations. Our analysis of this issue also includes plain- 
tiff's fourth assignment of error, in which she asserts it was error for 
the trial court to grant Honeycutt's motion to supplement his answer 
to assert the statute of limitations as an affirmative defense. 

Rule 15(d) of the Rules of Civil Procedure provides: 

Upon motion of a party the court may, upon reasonable notice 
and upon such terms as are just, permit him to serve a supple- 
mental pleading setting forth transactions or occurrences or 
events which may have happened since the date of the pleading 
sought to be supplemented, . . . . 
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N.C. Gen. Stat. # 1A-1, Rule 15(d) (2003). Motions to allow supple- 
mental pleadings should ordinarily be granted because by definition 
they encompass matters that arose after the date of the original 
pleading, unless a substantial injustice would result to the opposing 
party. vanDooren v. vanDooren, 37 N.C. App. 333, 337-38, 246 S.E.2d 
20, 23-24, cert. denied, 295 N.C. 653, 248 S.E.2d 258 (1978). See also 
1 G. Gray Wilson, North Carolina Civil Procedure 8 15-13, at 315-17 
(2d ed. 1995). 

In this case, at the time Honeycutt filed his answer, on 10 
September 2001, the summons directed to Honeycutt had not expired. 
However, the summons did subsequently expire on 22 November 
2002. On 3 February 2003, Honeycutt moved the court pursuant to 
Rule 15(d) of the Rules of Civil Procedure to supplement his answer 
to assert the expiration of the summons and that plaintiff's claims 
against Honeycutt were barred by the applicable statute of limita- 
tions. The trial court found and the record confirms that the statute 
of limitations had not run at the time of the filing of Honeycutt's 
answer and that Honeycutt could not have properly asserted that 
defense at that time. Upon the expiration of the summons directed to 
Honeycutt, it was proper for him to move to supplement his plead- 
ings. We find the decision of the trial court granting Honeycutt's 
motion to supplement his pleadings was a reasoned one, and the 
granting of the motion was not an abuse of discretion. 

[4] It was also appropriate for the trial court to grant Honeycutt's 
motion for summary judgment. Rule 4 of the Rules of Civil Procedure 
provides for service of process. N.C. Gen. Stat. S 1A-1, Rule 4 (2003). 
This rule requires that a summons be served within sixty days from 
the date it was issued. N.C. Gen. Stat. 5 1A-1, Rule 4(c). If the plaintiff 
fails to effectuate service of the summons within this time period, 
Rule 4(d) permits the action to be continued. The continuance will 
relate back to the date the original summons was issued, if the sum- 
mons is endorsed by the clerk or if an alias or pluries summons is 
issued within ninety days of the issuance of the last preceding sum- 
mons. Id. The endorsement or the alias or pluries summons must be 
served within sixty days of issuance. Id. However, when neither an 
endorsement or an alias or pluries summon is issued within this 
ninety day period, the action is discontinued as to any defendant who 
was not served within the allotted time. N.C. Gen. Stat. # 1A-1, Rule 
4(e). A party may still obtain an endorsernent or alias or pluries sum- 
mons, but it will not relate back to the date of the prior summons; 
issuance of the new summons commences an entirely new action. Id.; 
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Lemons v. Old Hickory Council, Boy Scouts, Inc., 322 N.C. 271, 275, 
367 S.E.2d 655, 657 (1988). See also Johnson v. City of Raleigh, 98 
N.C. App. 147, 148-49, 389 S.E.2d 849, 851, disc. review denied, 327 
N.C. 140, 394 S.E.2d 176 (1990). 

The trial court found as facts: (1) the original summons directed 
to Honeycutt in this action was issued on 6 July 2001; (2) plaintiff pro- 
cured a number of alias and pluries summonses directed to 
Honeycutt in this action, the last being issued on 23 August 2002; (3) 
Honeycutt included his jurisdictional and service objections in his 
answer; (4) no alias and pluries summons were issued after 23 August 
2002; and (5) no return of service has been filed with the court show- 
ing Honeycutt had ever been served with a copy of the summons or 
complaint in this action. Thus, when plaintiff failed to have this 
action continued as to defendant Honeycutt through endorsement or 
issuance of alias or pluries summons before the expiration of her 
last summons on 22 November 2002, this action was discontinued as 
to Honeycutt on that date. See N.C. Gen. Stat. 3 1A-1, Rule 4(e); 
Lemons, 322 N.C. at 275, 367 S.E.2d at 657; Russ v. Hedgecock, 161 
N.C. App. 334, 336-37, 588 S.E.2d 69, 70-71 (2003), disc. review 
denied, 342 N.C. 896, 467 S.E.2d 905 (2004). 

The statute of limitations for plaintiff's wrongful death action 
expired two years after the date of the death of plaintiff's intestate on 
8 August 2000. N.C. Gen. Stat. 3 1-53(4) (2003). When the final sum- 
mons in the present action expired on 22 November 2002, the present 
action was discontinued and any subsequent endorsement of the 
summons would have constituted a new action, con~menced after the 
expiration of the statute of limitations. 

Plaintiff contends it was improper for the court to grant summary 
judgment in favor of Honeycutt because he had made a general 
appearance prior to the expiration of the final alias and pluries sum- 
mons on 22 November 2002, and thus she did not need to effectuate 
service on Honeycutt. This argument is identical to the one asserted 
by plaintiff in her first assignment of error. As we stated above, 
Honeycutt preserved his right to challenge the court's jurisdiction 
since he filed his responsive pleading challenging jurisdiction before 
he made a general appearance and thus, the trial court never obtained 
jurisdiction over him. Since plaintiff neglected to effectuate proper 
service on Honeycutt, the trial court properly found that plaintiff's 
action for wrongful death against Honeycutt was barred by the appli- 
cable statute of limitations. It was thus proper for the trial court to 
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grant Honeycutt's motion for summary judgment. These assignments 
of error are without merit. 

Since we have affirmed the trial court's grant of summary 
judgment in favor of defendant Honeycutt based upon the statute of 
liniitations, it is unnecessary for us to address plaintiff's third as- 
signment of error. 

AFFIRMED. 

Judges CALABRIA and ELMORE concur. 

LILLIE FREEMAN KEMP, P L ~ I U T I F F  1. KRISTY GAYLE SPIVEY A w  T m O R  CITY 
RESCUE SQUAD, DEFE\D$\T\ 

NO. COA03-1022 

(Filed 5 October 2004) 

1. Pleadings- compulsory counterclaim-negligence-total 
damages still speculative-claim fully mature 

Plaintiff's negligence claim was in fact an unfiled conipulsory 
counterclaim where plaintiff participated in an earlier action as a 
third-party defendant and all claims in that action were settled. 
Plaintiff was fully aware of the events and circumstances of her 
injury and was unaware only of the total damages. 

2. Pleadings- compulsory counterclaim-earlier settled ac- 
tion-waiver 

The dismissal of a negligence claim as an unfiled compulsory 
counterclaim to an earlier settled action was reversed and 
remanded where the parties were not given a full opportunity to 
present evidence on estoppel. 

Judge GEER concurring. 

Appeal by plaintiff from order filed 19 March 2003 by Judge 
B. Craig Ellis in Columbus County Superior Court. Heard in the 
Court of Appeals 21 April 2004. 

Hill & High, L.L.P, by John Alan High, for plaintiff-appellant. 

Barnes,  Braswell & Haithcock, PA., b y  Glenn A. Barfield, for 
defendant-appellees. 
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BRYANT, Judge. 

Lillie Freeman Kemp (plaintiff) appeals an order filed 19 March 
2003 granting Kristy Gayle Spivey and Tabor City Rescue Squad's 
(defendants') joint motion to dismiss the complaint based on a viola- 
tion of N.C. Gen. Stat. § 1A-1, Rule 13(a) (compulsory counterclaim). 

On 14 January 1999, Kemp and Spivey were involved in an 
automobile accident. At the time of the collision, Kemp, a school 
bus driver, was operating a school bus with students onboard. 
Spivey, an emergency technician, was operating a Rescue Squad 
ambulance. Several persons, both on the school bus and ambu- 
lance, were injured. 

Multiple claims were filed between 1999 and 2000 in Columbus 
County concerning the accident. In each of the claims, the plaintiffs 
alleged that Spivey, in the course and scope of her employment with 
the Rescue Squad, negligently operated the ambulance, causing the 
collision. Defendants Spivey and the Rescue Squad answered in each 
case, denying negligence on the part of Spivey, and filed third-party 
complaints against Kemp, alleging Kemp's negligence caused or con- 
tributed to the collision. In each case, Kemp was represented by the 
Attorney General's Office of the State of North Carolina. In each case, 
Kemp filed an answer to the third-party complaint and counter- 
claimed for indemnity. Each civil action was resolved by way of a 
settlement agreement and a release from further liability. Kemp was 
represented in each settlement agreement by an attorney from the 
Attorney General's Office who participated in, and signed each set- 
tlement and release agreement. 

Kemp filed her complaint against defendants on 21 December 
2001, alleging Spivey, while acting in the course and scope of 
her duties as an employee of the Rescue Squad negligently operated 
an ambulance, causing the accident. Defendants filed an answer 
denying negligence on the part of Spivey and asserting the affirmative 
defense of contributory negligence. On 10 February 2003, defendants 
filed a motion to dismiss Kemp's complaint on the ground that the 
claim was a compulsory counterclaim that she failed to previously 
assert, and thus waived her right to bring the separate action. By 
order filed 19 March 2003, the trial court granted defendants' mo- 
tion to dismiss. 

Kemp presents two arguments on appeal: (I) whether her claim 
was mature at the time the original complaints and third-party com- 



458 IN THE COURT O F  APPEALS 

KEMP v. SPIVEY 

[166 N.C. App. 456 (2004)l 

plaints were filed; and (11) whether the trial court erred in dismissing 
her claim instead of allowing her to maintain a separate action. 

[I] Kemp first argues that her claim was not mature at the time the 
original complaints and third-party complaints were filed; therefore, 
she was not barred from filing her counterclaim thereafter. We dis- 
agree. 

N.C. Gen. Stat. § 1A-1, Rule 13(a) provides as follows regarding 
compulsory counterclaims: 

A pleading shall state as a counterclaim any claim which at the 
time of serving the pleading the pleader has against any opposing 
party, if it arises out of the transaction or occurrence that is the 
subject matter of the opposing party's claim and does not require 
for its adjudication the presence of third parties of whom the 
court cannot acquire jurisdiction. But the pleader need not state 
the claim if 

(1) At the time the action was commenced the claim was the 
subject of another pending action, or 

(2) The opposing party brought suit upon his claim by 
attachment or other process by which the court did not 
acquire jurisdiction to render a personal judgment on that 
claim, and the pleader is not stating any counterclaim under 
this rule. 

N.C.G.S. § 1A-1, Rule 13(a) (2003). 

"The purpose of Rule 13(a), making certain counterclaims 
compulsory, is to enable one court to resolve 'all related claims in 
one action, thereby avoiding a wasteful multiplicity of litiga- 
tion.' " Gardner  v. Gardner ,  294 N.C. 172, 176-77, 240 S.E.2d 399,403 
(1978) (citation omitted). Determining whether a particular claim 
"arises out of the same transaction or occurrence" requires consid- 
eration of "(1) whether the issues of fact and law are largely the 
same; (2) whether substantially the same evidence is involved in 
each action; and (3) whether there is a logical relationship between 
the two actions." Brooks 21. Rogers, 82 N.C. App. 502, 507-08, 346 
S.E.2d 677, 681 (1986). In addition, there must be "a logical relation- 
ship in the nature of the actions and the remedies sought." Id. at 508, 
346 S.E.2d at 681. 
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We are satisfied in the instant case that plaintiff's claim for dam- 
ages is a compulsory counterclaim with regard to defendants' previ- 
ously filed third-party claims. Kemp argues, however, at the time the 
third-party complaints were filed, she was unaware of the total 
amount of her damages; therefore, her claim was not mature. 

N.C. Gen. Stat, 5 1A-1, Rule 13(e) provides: "Counterclaim matur- 
ing or acquired after pleading.-A claim which either matured or was 
acquired by the pleader after serving his pleading may, with the per- 
mission of the court, be presented as a counterclaim by supplemental 
pleading." In the instant case, Kemp was fully aware of the events and 
circumstances leading to her injury; only the exact amount of injury 
sustained was speculative. In Moretx v. Nol-thwestem Bank, 67 N.C. 
App. 312, 313-14, 313 S.E.2d 8, 9-10 (1984)) this Court stated: 

Plaintiff contends that the trial court erred in dismissing his 
suit under Rule 13(a) of the Rules of Civil Procedure because 
plaintiff's G.S. 5 75-1.1 action for unfair trade practices had not 
matured at the time plaintiff answered defendant's complaint in 
the prior action between plaintiff and defendant and was there- 
fore not a compulsory counterclaim. While we must disagree with 
this argument, we nevertheless hold for other reasons that plain- 
tiff's suit should not have been dismissed under Rule 13(a). 

It is clear from plaintiff's complaint that all of the transac- 
tions and occurrences constituting defendant's unfair practices 
had taken place when plaintiff filed his answer in the previous 
action and plaintiff concedes that when he answered defendant's 
complaint, he was aware of those events and circumstances. The 
injury was therefore then extant, the only unknown aspect of the 
matter being the extent of plaintiff's damages. 

Accordingly, the speculative nature of the amount of damages 
sustained in the instant case did not render the claim premature at 
the time the third-party complaints were filed. This assignment of 
error is overruled. 

[2] Kemp next argues that the trial court erred .in dismissing 
her claim rather than allowing her to maintain the claim as a sep- 
arate action. 

We are unable to locate any North Carolina cases analyzing 
whether a separate action should be dismissed outright when the 



460 IN THE COURT OF APPEALS 

KEMP v. SPIVEY 

[I66 N.C. App. 4.56 (%004)] 

original actions have already been settled by agreement of the parties 
versus a judicial determination. We have, however, located two fed- 
eral cases interpreting Rule 13(a) of the Federal Rules of Civil 
Procedure regarding similar circumstances. 

In Dindo v. Whitney,  451 F.2d 1 ,  3 (1st Cir. 1971) (citations 
omitted), the court stated: 

The bar arising out of Rule 13(a) has been characterized var- 
iously. Some courts have said that a judgment is res judicata of 
whatever could have been pleaded in a compulsory counterclaim. 
Other courts have viewed the rule not in terms of res judicata, but 
as creating an estoppel or waiver. The latter approach seems 
more appropriate, at least when the case is settled rather than 
tried. The purposes of the rule are "to prevent multiplicity of 
actions and to achieve resolution in a single lawsuit of all dis- 
putes arising out of common matters." I f .  . . the case is settled, 
normally the court has not been greatly burdened, and the parties 
can protect themselves by demanding cross-releases. In such cir- 
cumstances, absent a release, better-tailored justice seems 
obtainable by applying principles of equitable estoppel. 

If, in the case at bar, Dindo, clearly having opportunity to 
assert it, . . . knew of the existence of a right to counterclain~, the 
fact that there was no final judgment on the merits should be 
immaterial, and a Rule 13(a) bar would be appropriate. His con- 
scious inaction not only created the very additional litigation the 
rule was designed to prevent it exposed the insurer to double lia- 
bility. We are not persuaded that a final judgment is a sine qua 
non to invocation of the bar; there is nothing in the rule limning 
the term "judgment." 

cf. La Follette v. H e ~ ~ o n ,  211 F.Supp. 919, 921 (E.D. Tenn. 1962) 

1. Fed. R. Civ. P. 13(a) is substantially similar to our Rule 13(a). Specifically, 
Federal Rule 13 (a) provides: 

Con~pulsory Counterclaims A pleading shall state as  a counterclaim any 
c l a~m u h ~ c h  at the time of sening the pleadmg the pleader has against any op- 
posing party, if it anses out of the transact~on or occurrence that 1s the subject 
matter of the opposing party s claim and does not require for its adjudlcat~on the 
presence of third partles of uhom the court cannot acquire jurisdiction But 
the pleader need not state the claim ~f (1) at the tune the action was commenced 
the clalm u a s  the subject of another pending actlon, o r  (2) the opposing party 
brought s u ~ t  upon the c l a m  by dttachment or other process by w h ~ c h  the court 
did not acqulre jur~sd~ct ion  to render a personal judgment on that claim and the 
pleader 1s not statlng any counterclaim under t h ~ s  Rule 13 
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The insured had no day in court on the question of negligence 
of [defendant]. Conceivably plaintiff was at fault in not filing a 
counterclaim and thus preserving his.rights. On the other hand, it 
would be abhorrent to deprive him of this right if he had no 
opportunity to present it prior to the settlement and dismissal of 
the first case. This court is constrained to find that plaintiff did 
not have an opportunity to present his claim in court prior to the 
compromise settlement. 

In the instant case, Kemp was aware of the events and circum- 
stances leading to her claim. Moreover, she had an opportunity to 
present her counterclaim prior to settlement of the prior actions. 
Kemp was represented by attorneys from the Office of the Attorney 
General in each of the settlement agreements, and the signature of 
Kemp's counsel appears on each of the settlement and release agree- 
ments. In fact, in four out of the five civil actions, the State of North 
Carolina agreed to pay one-half of the damages on behalf of Kemp, 
and in the fifth settlement the State agreed to pay one-third of the 
damages on behalf of Kemp. In one civil action the plaintiff filed addi- 
tional claims against Kemp, as a third-party defendant, and Kemp 
then filed an answer to the additional claims and the cross-claim by 
Spivey and the Rescue Squad, Inc. Based on the logic articulated in 
Dindo and LaFollette, it appears plaintiff may be estopped from 
bringing suit; however, we reverse and remand this case as it appears 
the parties were not given full opportunity to present evidence on the 
issue of estoppel. 

When determining whether a complaint is sufficient to with- 
stand a Rule 12(b)(6) motion to dismiss, the trial court must dis- 
cern "whether, as a matter of law, the allegations of the complaint, 
treated as true, are sufficient to state a claim upon which relief may 
be granted under some legal theory." Shell Island Homeowners 
Ass'n. Inc. v. Tomlinson, 134 N.C. App. 217, 225, 517 S.E.2d 406, 413 
(1999). "When considering a 12(b)(6) motion to dismiss, the trial 
court need only look to the face of the complaint to determine 
whether it reveals an insurmountable bar to plaintiff's recovery." 
Locus v. Fayetteville State University, 102 N.C. App. 522, 527, 402 
S.E.2d 862, 866 (1991). 

"A Rule 12(b)(6) motion tests the legal sufficiency of the plead- 
ing." Sterner v. Penn, 159 N.C. App. 626, 628, 583 S.E.2d 670, 672 
(2003). When a party contends that the "complaint has failed to state 
a claim for which relief is available and where the trial court consid- 
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ers matters outside the pleading . . ., the motion shall be treated as 
one for summary judgment . . . and all parties shall be given reason- 
able opportunity to present all material made pertinent to such a 
motion." N.C.G.S. Q 1A-1, Rule 12(b). 

In the instant case, the trial court stated in its order that it "after 
hearing the arguments and presentation of evidence by the respective 
parties' counsel has determined that the defendants' motion to dis- 
miss the plaintiff's action should be allowed." The trial court's con- 
sideration of evidence other than the pleading is contrary to the pur- 
pose of Rule 12(b)(6). See Eastway Wrecker Sewice v. City of 
Charlotte, 165 N.C. App. 639, 647, - S.E.2d -, - (2004) (McGee, 
J. dissenting). Based on the trial court's consideration of matters in 
addition to the complaint, defendant's Rule 12(b)(6) motion was 
thereby converted into a motion for summary judgment. N.C.G.S. 
$ 1A-1, Rule 12(b). 

Upon conversion of the motion as one for summary judgment, 
the parties were not afforded a "reasonable opportunity to present 
all material made pertinent to such a motion by Rule 56." N.C.G.S. 
3 1A-1, Rule 12(b). Accordingly, this case is remanded so as to al- 
low the parties full opportunity for discovery and presentation of 
all pertinent evidence. 

Reversed and remanded for further proceedings. 

Judge ELMORE concurs. 

Judge GEER concurs in a separate opinion. 

GEER, Judge, concurring. 

I concur with the majority opinion, but write separately to stress 
that the trial court should be free to independently assess whatever 
evidence the parties submit on the question whether plaintiff should 
be estopped from pursuing her claims because of her failure to file 
counterclaims in the prior actions. I believe that plaintiff has submit- 
ted evidence that suggests estoppel would not be appropriate, but I 
also believe that defendants should have an opportunity to present 
contrary evidence after discovery, if necessary. 

In the prior actions, plaintiff was sued only for indemnification 
and contribution. She was represented by the Attorney General's 
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Office pursuant to N.C. Gen. Stat. § 143-300.1 (2003). This statute 
gives the Attorney General authority to settle a case brought against 
a bus driver and provides that the settlement funds are to be paid by 
the State Board of Education. N.C. Gen. Stat. 3 143-300.1(d). The 
statute gives no indication that a bus driver has any control over the 
litigation if defended by the Attorney General. CJ Keith v. Glenn, 262 
N.C. 284; 286, 136 S.E.2d 665, 667 (1964) ("[A] settlement, made with- 
out insured's assent or subsequent ratification, while protecting the 
insurer from further claims, would not bind the insured."); Bradford 
v. Kelly, 260 N.C. 382, 384, 132 S.E.2d 886, 887-88 (1963) ("However, 
it is now settled law in this State that the exercise of this privilege by 
the insurer [to settle claims brought against the insured] will not bar 
the right of the insured, or anyone covered by his policy, to sue the 
releasor for his damages where he has neither ratified nor consented 
to such settlement."). 

Plaintiff has submitted evidence, in the form of her own affi- 
davit and the affidavit of the Assistant Attorney General who repre- 
sented her, that the Assistant Attorney General was not allowed to 
represent plaintiff on her individual claims for personal injury, that he 
did not personally meet with her until 15 November 2001, and that it 
was only on that date that he told plaintiff that she would need to 
seek her own attorney to file any personal injury claim. The record 
before this Court is not clear, but it appears that all of the cases in 
which plaintiff could have filed the compulsory counterclaim prior to 
filing her own lawsuit had been settled prior to 15 November 2001. 
Plaintiff filed this lawsuit on 27 December 2001, just over a month 
after meeting with the Assistant Attorney General. I believe that this 
evidence-to which defendants have not yet had an opportunity to 
respond-appears to give rise to an issue of fact regarding the ques- 
tion of estoppel. 
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LYhETTA DRAUGHON P E R S O ~ ~ L  REPRESE~LTATILE OF THE ESTATE O F  MAX 
DRAUGHON, DELEASED, P L ~ T I E F  I K4RNETT COUNTY BOARD O F  EDtJCA- 
TION AVD BARRY HONEkCLTT, JACKIE SAhlCTELS, STEPHEN AUSLEY, JASON 
SPELL, ANTHONY BARBOL'R, PERRY SAENZ, DON WILSON, J R ,  RAYMOND 
MC CALL 4hI) BRIAh STRICKWND, I\ TFfEIR I\UI\II)L-\L 4 1 D  O F F I C I ~ L  C ~ P ~ C I T I E ~ ,  
DEFENI)~\TS 

(Filed 5 October 2004) 

1. Trials- motion for continuance denied-no abuse of 
discretion 

The trial court did not abuse its discretion by denying plain- 
tiff's motion to continue a motions hearing where one of the 
attorneys who represented plaintiff appeared, that attorney 
acknowledged that the motion for a continuance was moot, five 
of the motions to be heard were plaintiff's, and plaintiff had 
noticed those motions for hearing that day. 

2. Pleadings- motion to amend-denied-undue delay and 
bad faith 

The trial court did not abuse its discretion by denying plain- 
tiff's motion to amend her complaint for undue delay and bad 
faith. Plaintiff filed the motion to amend her complaint four 
years and eight months after the death of her intestate (a high 
school football player who died from heatstroke), two years 
and eight months after the original complaint was filed, one 
year and eleven months after the second complaint was filed, and 
less than one week before the scheduled hearing on defend- 
ant school board's motions to dismiss and for summary judg- 
ment. Furthermore, plaintiff's motion to amend contained no 
additional factual allegations demonstrating direct liability of the 
board, but instead attempted to spin the existing factual allega- 
tions to state a direct theory against the board which was not in 
the original complaint. 

3. Negligence- vicarious liability-individual claims dismissed 
The trial court did not err by granting summary judgment for 

a school board in an action arising from the death of a high 
school football player where the claims against the board were 
based on vicarious liability and the underlying individual claims 
were dismissed. 
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Appeal by plaintiff from orders entered 20 May 2003 by Judge 
Wiley F. Bowen in Harnett County Superior Court. Heard in the Court 
of Appeals 26 August 2004. 

Keith A. Bishop, PLLC, by Keith A. Bishop, and Gary, Williams, 
Parenti et al., by Alto?/ C. Hale Jr., for plaintiff-appellant. 

Tharrington & Smith,  L.L.I?, by Jonathan Blumberg and Lisa 
Lukasik,  Bailey & Dixon, LLP by Gary Parsons & Wa?ren 
Savage, and Cranyill, Sumner  & Hartzog, LLP by Patricia L. 
Holland, for dejendant-appellee Harnett County Board of 
Education. 

STEELMAN, Judge. 

Plaintiff's intestate was a football player at Triton High School in 
Harnett County, North Carolina. He collapsed during football practice 
on the morning of 8 August 1998 and died the following day at UNC 
Memorial Hospital from complications due to heatstroke. A more 
detailed discussion of the facts of the case can be found in this 
Court's earlier opinion at Draughon v. Hawe t t  Cou?zty Bd. of Educ., 
158 N.C.  App. 208, 580 S.E.2d 732 (2003), aff 'd,  368 N.C. 137, 591 
S.E.2d 520 (2004). On 3 August 2000, plaintiff filed an action seeking 
monetary damages for the wrongful death of Max Draughon. On 6 
July 2001, plaintiff voluntarily dismissed that complaint without prej- 
udice. That same day, plaintiff refiled her claims in this action. 

On 14 April 2003, both plaintiff and the Harnett County Board of 
Education (Board) appeared before the Superior Court of Harnett 
County and argued seven motions. Plaintiff appealed from and 
assigned as error four of the orders entered following the 14 April 
2003 hearing. In the orders appealed from, the trial court: (1) denied 
plaintiff's motion to amend her complaint; (2) denied plaintiff's 
motion to continue the hearing of the Board's motions for summary 
judgment; and (3) dismissed plaintiff's complaint. Further discussion 
of the relevant facts will be contained in the analysis of plaintiff's 
assignments of error. 

[I] In plaintiff's first assignment of error she contends the trial court 
erred in denying her Motions to ContinuelReschedule Motion Hearing 
Date. There are two "Motions to ContinueIReschedule Motion 
Hearing Date" at issue in this appeal. Both relate to a 14 April 
2003 hearing date, which date was set in open court on 17 February 
2003, in the presence of both parties' counsel and without objec- 
tion by plaintiff. 
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It is within the trial court's discretion to grant or deny a motion 
for a continuance, and that ruling will not be overturned absent a 
showing of abuse of discretion. State v. Williams, 355 N.C. 501, 540, 
565 S.E.2d 609, 632 (2002), cert. denied, 537 U.S. 1125, 154 L. Ed. 2d 
808 (2003). Generally, continuances are not favored; May v. City of 
Durham, 136 N.C. App. 578, 581, 525 S.E.2d 223, 227 (2000); and 
therefore, the trial court should only grant a continuance where the 
moving party demonstrates "good cause . . . and upon such terms and 
conditions as justice may require." N.C. Gen. Stat. Q: 1A-1, Rule 40(b) 
(2003). The burden of proof rests on the moving party to demonstrate 
sufficient grounds justifying the continuance. May, 136 N.C. App. at 
581, 525 S.E.2d at 227. When ruling on a motion to continue the trial 
judge must consider not only the grounds given for the motion, but 
"whether the moving party has acted with diligence and in good faith, 
and may consider facts of record as well as facts within his ju- 
dicial knowledge." Id. 

On 17 February 2003, plaintiff's counsel and the Board's counsel 
appeared in Harnett County Superior Court for hearings on, inter 
alia, defendants Honeycutt and the Board's motion to dismiss plain- 
tiff's claims pursuant to Rule 41(b) of the Rules of Civil Procedure. 
Plaintiff objected to the court hearing the Board's motion to dismiss 
because plaintiff had not been given five days notice as required by 
Rule 6(d) of the Rules of Civil Procedure. The trial court sustained 
plaintiff's objection and set the matter for hearing on 14 April 2003. 
The trial court set this date after hearing from the parties and with- 
out any objections from any of the parties. 

Three days later, plaintiff filed her first motion to continue. In 
support of this motion, plaintiff asserted that the 14 April 2003 hear- 
ing should be continued because the case was scheduled for media- 
tion on 13 May 2003. On 8 April 2003, plaintiff filed a second motion 
to continue. In this motion, plaintiff asserted, for the first time, con- 
flicts of two of the four attorneys representing plaintiff, stating: (1) 
Keith Bishop was scheduled to begin a trial in Wake County on 14 
April 2003, and was also scheduled to give an oral argument before 
the Court of Appeals on 15 April 2003; and (2) Linda Capobianco, one 
of plaintiff's attorneys of record, no longer practiced with the Florida 
law firm of Gary, Williams, Parenti, Finney, Lewis, McManus, Watson 
& Sperando. 

On 14 April 2003, Alton Hale, an attorney licensed to practice in 
North Carolina, with the firm of Gary, Williams, et. al., appeared 
before the Superior Court of Harnett County on behalf of plaintiff. 
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At no time during the hearing did Mr. Hale state he was unprepared 
to represent his client or was incapable of effectively representing 
his client. 

We cannot say the court abused its discretion in denying plain- 
tiff's motion for a continuance since the record reveals that: (1) 
Mr. Hale, one of the attorneys who had participated in the case, 
appeared in court on 14 April 2003 on plaintiff's behalf; (2) Mr. Hale 
acknowledged in open court the motion for a continuance was moot; 
and (3)  five of the motions to be heard were plaintiff's own motions 
which she had noticed for hearing that day. This assignment of error 
is without merit. 

[2] In plaintiff's second assignment of error, she contends the trial 
court erred when it denied her motion to amend her complaint to 
"clarify" her theories of liability asserted against the Board. 

Leave of court to amend a pleading is left within the trial court's 
discretion, and such decision is not reversible absent a showing of 
abuse of discretion. Isenhour v. Universal Underwriters Ins. Co., 
345 N.C. 151, 154, 478 S.E.2d 197, 199 (1996). Plaintiff contends the 
trial court did not state a reason justifying its refusal to grant plaintiff 
leave to amend and that this omission is essentially a per se abuse of 
discretion. Where it is unclear as to why the trial court denied leave 
to amend, this Court may consider any apparent reasons for the 
denial. Kinnard v. Mecklenburg Fair, 46 N.C. App. 725, 727, 266 
S.E.2d 14, 16, aff'd, 301 N.C. 522, 271 S.E.2d 909 (1980). 

A motion to amend may be denied for " '(a) undue delay, (b) bad 
faith, (c) undue prejudice, (d) futility of amendment, and (e) repeated 
failure to cure defects by previous amendments."' Carter v. 
Rockingham Cty. Bd. of Educ., 158 N.C. App. 687, 690, 582 S.E.2d 69, 
72 (2003) (citations omitted). In deciding if there was undue delay, 
the trial court may consider the relative timing of the proposed 
amendment in relation to the progress of the lawsuit. Stetser v. TAP 
Pharm. Prods., 165 N.C. App. 1, 31, 598 S.E.2d 570, 590 (2004). 
Plaintiff did not file her motion to amend her complaint until 6 April 
2003. This was four years and eight months after the death of 
plaintiff's intestate, two years and eight months after the original 
complaint was filed, one year and eleven months after the second 
complaint was filed, and less than one week before the scheduled 
hearing on the Board's motions to dismiss and for summary judgment. 
Based on these circumstances alone, we cannot say the trial judge 
abused his discretion in denying the motion based on undue delay. 
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See Brown v. Lyons, 93 N.C. App. 453,456,378 S.E.2d 243,245 (1989); 
Kinnard, 46 N.C. App. at 727, 266 S.E.2d at 16. 

Further, in the trial court's order denying plaintiff's motion to 
amend, it states: "[tlhe Court finds and concludes that the only claims 
stated in Plaintiff's Complaint against the Defendant Harnett County 
Board of Education are claims based upon alleged vicarious liability." 
In plaintiff's brief, she asserts that her complaint clearly contains 
direct claims of negligence against the Board and that she "filed her 
motion to amend her complaint to clarify her theories of liability 
because defendants, in filing their motion for summary judgment, 
took the opportunistic position that Plaintiff's complaint alleged only 
a vicarious liability theory of negligence liability." Nowhere in plain- 
tiff's complaint, her motion to amend, or in her brief to this court, is 
it clear what theory of direct liability plaintiff is asserting against the 
Board. Of the alleged wrongful acts done by "the Defendants," none 
specifically address any conduct of the Board. The complaint con- 
tains several allegations of conduct by "the Defendants" without 
specifying which defendant committed the acts. Nowhere does plain- 
tiff assert that the Board had a policy in effect regarding football 
practice or that the Board knew the coaches were doing something 
wrong or failed to adequately supervise the coaches. Instead, plaintiff 
attempts to take a line in her complaint which states: "the several 
defendants" "fail[ed] to take adequate precautions to prevent an 
occurrence of this nature[,]" and tries to convert this language, which 
referred to the coaches at practice that day, and twist it to say the 
Board should have taken "adequate precautions" to supervise the 
coaches. Further, plaintiff's motion to amend the complaint con- 
tained no additional factual allegations demonstrating direct liability 
of the Board, but instead attempted to spin the existing factual al- 
legations to state a direct theory against the Board which was not in 
the original complaint. 

Throughout the course of this litigation, plaintiff has consistent- 
ly stated that her claims against the Board were based solely on 
vicarious liability and depended on the allegations of negli- 
gence asserted against the other defendants. In her complaint, plain- 
tiff states "Harnett County Schools, as principal, is liable for the 
acts and omissions of its agents and employees in their official capac- 
ities, . . . ." On 12 April 2002, plaintiff's counsel argued to the trial 
court at a motions hearing that: 

Harnett County Board of Education's exposure in this case is 
based on vicarious liability theory. In other words, we have not 
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alleged that Harnett County Board of Education directly went out 
off to any field and did anything. 

And their liability depends on the allegations of every one of the 
defendants we've brought into the case . . . . 

Similarly, in a brief filed before this Court on 3 September 2002, in 
this same case, (COA02-646), plaintiff's counsel stated: "Plaintiff 
alleged that the institutional defendant's liability depended on the 
individual defendants' joint and several liabilities." In plaintiff's peti- 
tion for writ of certiorari to this Court in the above referenced case, 
she asserted that she "filed her complaint against the individual 
defendants alleging direct negligence, and against the institutional 
defendant, Harnett County School Board, alleging vicarious negli- 
gence on a Respondeat Superior theory." These admissions by plain- 
tiff are binding and she cannot now assert in good faith that she has 
maintained a direct cause of action against the Board since the initi- 
ation of this cause of action. 

We hold that the trial court did not abuse its discretion in deny- 
ing plaintiff's motion to amend based upon both undue delay and bad 
faith. This assignment of error is without merit. 

[3] In plaintiff's fourth assignment of error she contends the trial 
court erred in granting the Board's motion for summary judgment. 

Summary judgment is proper "if the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with 
the affidavits, if any, show that there is no genuine issue as to any 
material fact and that any party is entitled to a judgment as a matter 
of law." N.C. Gen. Stat. # 1A-1, Rule 56(c) (2003). The movant bears 
the ultimate burden of demonstrating the absence of any triable issue 
of fact. Kennedy v. Haywood Cty., 158 N.C. App. 526, 527,581 S.E.2d 
119, 120 (2003). Here, the trial court granted summary judgment in 
favor of the Board stating: 

There is no genuine issue as to any material fact, and Defendant 
Harnett County Board of Education is entitled to judgment as a 
matter of law on the limited ground that plaintiff's Complaint 
against it, which alleges liability in the Harnett County Board of 
Education based upon vicarious liability theory, is precluded as a 
matter of law now that each of the individually-named defendants 
has been dismissed on the merits. 

Plaintiff only asserted claims against the Board based upon 
alleged vicarious liability. The general rule in North Carolina is that 
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judgment on the merits in favor of the agent precludes any action 
against the principal where, as here, the principal's liability is purely 
derivative. Guthrie v. Conroy, 152 N.C. App. 15, 26, 567 S.E.2d 403, 
411 (2002) (citing Bames v. McGee, 21 N.C. App. 287, 289, 204 S.E.2d 
203, 205 (1974)). See also Taylor v. Hatchery, Inc., 251 N.C. 689, 691, 
111 S.E.2d 864, 865-66 (1960). 

Each of the claims against the individually named defendants in 
the action have been dismissed on the merits. On 17 December 2001, 
the trial court granted summary judgment in favor of four of the 
defendants-Stephen Ausley, Raymond McCall, Jason Spell and Don 
Wilson, Jr., which was affirmed in Draughon v. Harnett Cty. Bd. of 
Educ., 158 N.C. App. 208, 580 S.E.2d 732 (2003), aff'd, 358 N.C. 137, 
591 S.E.2d 520 (2004). On 4 March 2002, the trial court granted sum- 
mary judgment in favor of defendant Brian Strickland, which this 
Court affirmed in Draughon u. Harnett Cty. Bd. of Educ., 158 N.C. 
App. 705, 582 S.E.2d 343 (2003), aff'd, 358 N.C. 137, 591 S.E.2d 520 
(2004). On 20 November 2002, the trial court entered an order dis- 
missing three additional defendants from this action-JacMe 
Samuels, Anthony Barbour, and Perry Saenz. The trial court dis- 
missed these defendants pursuant to Rule 37(d) of the North Carolina 
Rules of Civil Procedure as sanctions for plaintiff's failure to serve 
answers or objections to interrogatories or requests for production 
of documents properly served by defendants. Plaintiff failed to per- 
fect her appeal as to these three defendants, and the appeal was 
subsequently dismissed on 21 July 2003. Plaintiff filed a petition for 
writ of certiorari requesting this Court hear the appeal. This Court 
denied the petition on 24 October 2004. On 11 March 2003, the trial 
court dismissed the claims against defendant Barry Honeycutt based 
upon the statute of limitations. This Court affirmed the lower court's 
ruling in Draughon v. Harnett Cty. Bd. of Educ., - N.C. App. -, 
- S.E.2d - (2004) (COA03-1324, filed 5 October 2004). The trial 
court properly dismissed plaintiff's claim against the Board and 
entered summary judgment in its favor since all of the individual 
defendants had been dismissed from the action. This assignment of 
error is without merit. 

Since we have affirmed the trial court's entry of summary judg- 
ment dismissing plaintiff's claim against the Board, it is unnecessary 
to address plaintiff's third assignment of error. 

For the reasons discussed herein, we affirm the rulings of the 
trial court. 
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AFFIRMED. 

Judges CALABRIA and ELMORE concur. 

SANCO O F  WILMINGTON SERVICE CORPORATION, PETITIONER V. NEW HANOVER 
COUNTY, THE NEW HANOVER COUNTY BOARD O F  COMMISSIONERS, AND 

NEW HANOVER COUNTY BOARD O F  EDUCATION, RESPONDENTS 

NO. COA03-602 

(Filed 21 September 2004) 

1. Administrative Law- construction of ordinance-review 
de novo 

A court reviewing a question of law concerning the construc- 
tion of an ordinance should apply a de novo standard of review. 

2. Zoning- appeal from review committee to  Board of 
Commissioners-ministerial ordinance-appeal limited to 
applicant 

The superior court did not err when it found that the Board 
of Commissioners acted ultra vires in allowing a neighborhood 
preservation group to appeal a zoning decision from a review 
committee to the Board of Commissioners. The ordinance was 
clearly ministerial and petitioner was entitled to the permit as a 
matter of law once it complied with the terms of the ordinance; 
moreover, the plain language of the ordinance, read in its entirety, 
allows only the applicant the right of appeal. 

Appeal by respondents from judgment entered 11 September 
2002 by Judge Jay D. Hockenbury in New Hanover County Superior 
Court. Heard in the Court of Appeals 5 February 2004. 

Shipman & Hodges, L.L.P, by Gary K. Shipman and William G. 
Wright, for petitioner-appellee. 

E. Holt Moore, 111, Assista,nt County Attorney, for respondents- 
appellants New Hanover County and New Hanover County 
Board of Commissioners. 
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ELMORE, Judge. 

In this appeal, New Hanover County and the New Hanover 
County Board of Commissioners (collectively, respondents) appeal 
from a judgment of the New Hanover County Superior Court, which 
judgment voided and nullified a decision of the Board of 
Commissioners to amend an approval previously awarded to Sanco 
of Wilmington Service Corporation (petitioner) on petitioner's appli- 
cation for approval of its subdivision plat. For the reasons stated 
herein, we affirm the trial court's order and judgment. 

On 22 August 2001, petitioner received preliminary approval from 
the Technical Review Committee of the New Hanover County 
Planning Board (TRC)l for a project to construct a condominium 
complex. The approved plan for the complex included 427 condo- 
minium units. Soon after this approval, a petition signed by thirteen 
individuals was received by the New Hanover County Planning 
Department. This petition from a group calling itself "Concerned 
Citizens for Neighborhood Preservation" (Concerned Citizens) 
requested a public hearing so that their concerns could be heard. 

Over petitioner's objection, the Board of Commissioners held 
a hearing on 1 October 2001 to address the Concerned Citizens' 
petition. At that hearing, the Chair of the Board of Commissioners 
stated that the proceeding was "an administrative action, not a quasi- 
judicial action." After hearing from various parties, the Board of 
Commissioners voted to "amend" the decision of the TRC so as to 
reduce the number of approved condominium units from 427 units 
to approximately 213 using approximately 85 acres of land.% Some 
additional requirements imposed by the Board of Commissioners 
were subsequently removed. 

Petitioner responded on 7 November 2001 by filing a Petition for 
a Writ of Certiorari to the New Hanover County Superior Court. The 
petition sought a declaration that the approval of the project was only 
to have been a ministerial act in which policy decisions were not 

1. Although the ordinance at issue here discusses the role and duties of the 
"Planning Board Chairperson," in practice that function is served by a body sitting as a 
Technical Review Committee. For the sake of simplicity, we will refer only to the 
Technical Review Committee (TRC). 

2. This decision of the Board has alternatively been described as a remand to the 
TRC with instructions to approve the project as so described. The effect of the vote is 
indisputably the same irrespective of this distinction. 
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appropriate, and furthermore that pursuant to the local subdivision 
ordinance, no one other than petitioner possessed a right to appeal 
the decision of the TRC to the respondent Board. 

After entertaining various motions, a hearing was held on 5 
September 2002 before Judge Jay D. Hockenbury. In pertinent part, 
the order and judgment of the Superior Court concluded as a matter 
of law as  follows: 

(2.) The process of reviewing and approving subdivision 
plans under the County's Subdivision Ordinance is a mere min- 
isteriaVadministrative action, not subject to approval by the 
Board of Commissioners. 

(6.) The Board of Commissioners had no power or authority 
under its Subdivision Ordinance on October 1, 2001 to conduct a 
hearing or consider an appeal from any third parties. 

(7.) As such, the actions of the New Hanover County Board of 
Commissioners of October 1, 2001, with respect to the hearing 
conducted in this matter and its determination with respect to the 
Petitioner's Subdivision were ultm vires, and accordingly, void 
and a nullity. 

The effect of this order and judgment was to reinstate the origi- 
nal approval of petitioner's subdivision plat by the TRC. From this 
order and judgment, respondents appeal. 

[I] A court reviewing a question of law concerning the proper con- 
struction of an ordinance should apply a de novo standard of review. 
"If a petitioner contends the Board's decision was based on an error 
of law, de novo review is proper." Westminster Homes, Inc. v. Town 
of Cary Zoning Bd. of Adjust., 140 N.C. App. 99, 102, 535 S.E.2d 415, 
417 (2000), aff'd, 364 N.C. 298, 554 S.E.2d 634 (2001). Because this 
case presents issues turning upon the proper construction of an ordi- 
nance, de novo review was in fact the proper standard of review for 
the hearing conducted by the superior court below. See, e.g., Ayers v. 
Bd. of Adjust. for Town of Rohwsonville, 113 N.C. App. 528, 531, 439 
S.E.2d 199, 201, disc. review denied, 336 N.C. 71, 445 S.E.2d 28 
(1994). As such, our review is limited to determining whether "the 
superior court committed error of law in interpreting and applying 
the municipal ordinance." Cap~icorn Equity Corporation v. Town of 
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Chapel Hill Bd.  of Adjust., 334 N.C. 132, 137, 431 S.E.2d 183, 187 
(1993). Because the superior court in this case was sitting as an appel- 
late court on a question of law, "it could freely substitute its judgment 
for that of [the local government board] and apply de novo review as 
could the Court of Appeals with respect to the judgment of the supe- 
rior court." Id .  

[2] By their first assignment of error, respondents contend that 
the superior court erred when it found that the Board of 
Commissioners had acted ultra vires in allowing Concerned Citi- 
zens to effect its purported appeal under New Hanover County 
Subdivision Ordinance 32 Q 3(2)(c). The relevant portions of 
Ordinance 32 Q 3(2) read as follows: 

(2) Upon completion of the preliminary plat review, the Planning 
Board shall approve or disapprove the plat. 

(a) If the preliminary plat is approved, approval shall be noted 
on the sepia. One print of the plat shall be transmitted to the sub- 
divider and the sepia shall be retained by the Planning 
Department. (416187) 

(b) When a preliminary plat is disapproved, the Planning 
Director shall specify the reasons for such action in writing. One 
copy of such reasons and the sepia shall be retained by the 
Planning Department and a print of the plat with the reasons for 
disapproval shall be given to the subdivider. If the preliminary 
plat is disapproved, the subdivider may make the recommended 
changes and submit a revised preliminary plat. (416187) 

(c) Decisions of the Planning Board Chairperson may be ap- 
pealed to the Board of County Commissioners at which time they 
may affirm, modify, supplement, or remand the decision of the 
Planning Board Chairperson. (7J6192) 

Petitioner prevailed in the Superior Court arguing that under 
Ordinance 32 § 3(2) only petitioner, as the applicant, possessed a 
right to appeal an adverse decision to the Board of County 
Commissioners. We agree with the superior court that the ordinance, 
when read in its entirety, afforded only the petitioner, as applicant, 
the right to appeal beyond the Planning Board, i.e., the TRC. 

This reading of the New Hanover County ordinance gives the 
language its plain meaning as indicated from its context. The sub- 
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division ordinance at issue does not contain any requirement that 
there be public hearings or public comment on the preliminary 
plan. Moreover, it does not mention the role or other rights of 
those such as adjacent property owners in this process. The plain 
language of the statute only addresses the rights of the applicant and 
the corresponding duty of the Planning Board. Indeed, by repeatedly 
using the word "shall" the ordinance mandates certain specific 
actions of the county. To read the right to appeal mentioned in 32 

3(2)(c) as applying to other parties, e.g. Concerned Citizens, would 
require us to read into the ordinance rights of and involvement by 
individuals, classes, or other third parties about whom the ordinance 
is otherwise silent. 

Our reading of the ordinance is in accordance with the typical 
processes of plat approval followed in other counties and cities of 
this state, which typically call for a ministerial or administrative role 
on the part of the locality. While this Court has previously recognized 
that a local government may choose to employ a quasi-judicial rather 
than an administrative or ministerial process, such a quasi-judicial 
process has been found only when the ordinance clearly authorized 
the elected governmental board-i.e. a city council or a board of 
county commissioners-to hold a public hearing and exercise discre- 
tion in making its decision. See Guilford Financial Services, LLC v. 
The City of Brevard, 150 N.C. App. 1, 563 S.E.2d 27 (2002), rev'd on 
other grounds, 356 N.C. 655, 576 S.E.2d 325 (2003) (noting existence 
of a less common quasi-judicial system for plat approvals in con- 
tradistinction to a ministerial system). When designed as a minister- 
ial process the plat approval is unlike the zoning process because 
issues "such as density and character of the neighborhood and 
streets" are not addressed by the local governmental authority. 
Naxxiola v. Landcraft Props., Inc., 143 N.C. App. 564, 566-67, 545 
S.E.2d 801, 803 (2001). As such, under a ministerial scheme, an appli- 
cant's compliance with the established procedures and requirements 
of the plat approval process renders the applicant entitled to the per- 
mit as a matter of law. Quadrant Corp. v. City of Kinston, 22 N.C. 
App. 31, 32, 205 S.E.2d 324, 325 (1974). 

In Naxxiola, the opponents of a plat approval sued the City of 
Greensboro and the developer contending that opponents possessed 
a right to be heard on the project. This Court rejected that argument 
and held that "a subdivision ordinance must set forth the procedures 
for granting or denying approval of a subdivision plat prior to regis- 
tration." Naxxiola, 143 N.C. App. at 566, 545 S.E.2d at 803. While 
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the Greensboro ordinance differed from the ordinance in the case 
sub judice by specifically stating that only the applicant possesses 
a right to appeal to the City Council, the holding in Nazziola never- 
theless indicates that a plat approval procedure may be perfectly 
valid and appropriate without public comment even from the a a a -  
cent property owners. It is simply not permissible for a local govern- 
mental body to deploy novel, ad hoe procedures not previously 
authorized in an ordinance. 

Local governments derive their authority to establish regula- 
tions such as those at issue here from the State of North Carolina 
pursuant to N.C. Gen. Stat. 5 153A-332. This statute mandates that "[a] 
subdivision ordinance adopted pursuant to this Part shall contain 
provisions setting forth the procedures to be followed in granting 
or denying approval of a subdivision plat before its registration." 
N.C. Gen. Stat. 153A-332 (2003). When a local government de- 
viates from the ordinances it has established, the adversely affected 
applicant may appeal the matter to courts of this state.J Our courts 
have the authority to nullify action taken by the local entity when it 
has deviated from its own ordinance concerning the issuance of 
permits on subdivisions. Quadrant, 22 N.C. App. 31, 205 S.E.2d 
324; see also, Nazziola, 143 N.C. App. at 566, 545 S.E.2d at 803 ("An 
applicant who meets the requirements of the ordinance is entitled 
to the issuance of a permit as a matter of right; and, it may not be 
lawfully withheld."). 

IV. 

We hold that the ordinance at issue in this case was clearly min- 
isterial. As such, once the petitioner had complied with the terms of 
ordinance 32 9 3(2)(c), it was entitled to the permit as a matter of law, 
and moreover the Board of Commissioners had no legal authority 
under the ordinance to hear the matter unless and until the plat appli- 
cant, rather than a third party such as Concerned Citizens, appealed 
from the TRC. We, therefore, affirm the order and judgment issued by 
the superior court. 

- 

3. After the Board of Con~missioners conducted the 1 October 2001 hearing, 
the New Hanover Co. Subdivision Ordinance was amended to include a new section, 
32-3(1), which reads in pertinent part: 

(1) Piotice of Appeal: 

An appeal from a declsion regardmg a preliminary plat shall be limited to the 
appl~cant offic~als or departments of hew Hanoler County, or persons ~ ~ t h  a sig- 
nificant ldent~fiable interest in the proposed plan, greater than that of the public 
at large, includmg but not limited to adjacent property owners 
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Affirmed. 

Judges TIMMONS-GOODSON and BRYANT concur. 

STATE OF NORTH CAROLINA v. JOHN JACOB MORTON 

No. COA03-1150 

(Filed 21 September 2004) 

1. Evidence- hearsay-unavailable witness-right of confrontation 
The trial court erred in a possession of stolen goods case by 

allowing inadmissible hearsay into evidence and the case is 
remanded for a new trial, because: (1) an unavailable witness's 
testimonial statements to a detective are inadmissible since 
defendant did not have a prior opportunity to cross-examine the 
unavailable witness regarding his statements and the admission 
of those statements during the trial was a violation of defendant's 
right to confrontation under the Sixth Amendment; and (2) as the 
State offered no evidence that defendant knew the items were 
stolen, in the absence of the unavailable witness's inadmissible 
statements, it cannot be concluded the error was harmless 
beyond a reasonable doubt. 

2. Possession of Stolen Property- knowledge that goods 
were stolen-motion to  dismiss-sufficiency of evidence 

The trial court did not err in a possession of stolen goods 
case by denying defendant's motions to dismiss at the close of the 
State's evidence and at the close of all evidence even though 
defendant contends there was insufficient proof that he knew or 
had reasonable grounds to believe that the property in his pos- 
session was stolen, because: (1) although the only evidence pro- 
duced by the State indicating that defendant knew the items were 
stolen came from inadmissible hearsay statements, such state- 
ments must be considered when reviewing the evidence on a 
motion to dismiss; and (2) the testimony tended to show that 
defendant knew he was purchasing stolen property, harassed the 
witness to obtain more, and loaned the witness the use of his van 
to haul the stolen property to his home. 
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Appeal by defendant from judgment entered 22 January 2003 by 
Judge Charles C. Lamm, Jr. in Yadkin County Superior Court. Heard 
in the Court of Appeals 7 June 2004. 

Attorney General Roy  A. Cooper, 111, b y  Special Deputy  
Attorney General George W Boylan, for the State. 

Law Offices of J. Darren Byem,  P A . ,  by J. Dam-en Byers,  for 
defendant-appellant. 

HUNTER, Judge. 

John Jacob Morton ("defendant") appeals from a judgment 
filed on 22 January 2003 consistent with a jury verdict finding him 
guilty of possession of stolen goods. Defendant was sentenced to 
eight to ten months incarceration. We conclude that the trial court 
erred in allowing inadmissible hearsay into evidence and remand the 
case for a new trial. 

The evidence tends to show that in August 2001, Johnny Isenhour 
("Isenhour") reported that about $20,000.00 worth of his stored tools, 
equipment and repair parts for vehicles and tractors were stolen from 
a garage owned by his mother-in-law in Catawba County. He had not 
visited the garage in approximately two weeks before he discovered 
his missing property and had not given anyone permission to take it. 
At the beginning of the investigation, Isenhour gave Catawba County 
Detective Doug Carter ("Detective Carter") a very detailed descrip- 
tion of every item taken, including makes, colors, and any mark- 
ings Isenhour had put on them. Within seven to ten days, Isenhour 
identified some of his property in Alexander County, recovered by 
the sheriff's department. 

A couple of days later Detective Carter called Isenhour and told 
him that the Catawba County Sheriff's Department had discovered 
other items for him to identify in photographs. Isenhour identified 
and retrieved more of his tools. 

Later, Detective Freddy Sloan ("Detective Sloan") was able to 
secure a search warrant for defendant's cargo trailer at Vintage Flea 
Market. Detective Sloan and other officers inventoried, numbered, 
and photographed 256 items from defendant's trailer. The items 
that were recovered from the trailer included tools. Detective Sloan 
contacted Isenhour, who identified some of the property as belong- 
ing to him. 
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Before the trial, the State filed notice that it intended to offer 
William Miller's ("Miller") and James Watters' ("Watters") statements 
into evidence because it was unable to procure their attendance by 
process or other reasonable means. Defendant filed two motions in 
limine. One motion requested that the court confine the scope of 
the trial to the events that constituted the indictable offense and not 
include investigations and actions of law enforcement, alleged vic- 
tims or perpetrators in other jurisdictions since the Yadkin County 
investigator's reports revealed that there was a multi-county in- 
vestigation surrounding stolen goods. That motion was granted. 
The other motion moved the court to prohibit the introduction of 
Miller's and Watters' written statements and it was not granted by 
the trial court. 

At trial, Miller was present and testified. He had already pled 
guilty to breaking into Isenhour's garage. He was defendant's friend 
and a former friend of Watters. He testified that he and another 
friend, Wayne Probst, committed the crime. He stored Isenhour's 
property in a storage building rented by Watters. Further, Miller tes- 
tified that he sold the stolen property to Watters, but he never 
took any property to defendant and did not know Watters was sell- 
ing property to defendant. 

Watters was not present during the trial. Detective Carter had 
interviewed Watters on 24 August 2001 at approximately 3:54 p.m. 
because he was a suspect in the investigation of the break-in. The 
trial court allowed Watters' statements to be read into evidence by 
Detective Carter. Again, defendant objected to the reading of it to the 
jury, but the trial court overruled the objection. During the interview, 
Watters said he sold stolen property to defendant and defendant 
knew that it was stolen. Defendant also allowed Watters to use his 
blue Astro van to haul stolen property from Watters' storage shed to 
defendant's home. Watters stated that Isenhour's stolen property was 
the first load of merchandise that he had taken to defendant. He fur- 
ther stated that defendant knew the merchandise was stolen and 
defendant kept harassing him about getting more of it. 

Chasity Prather ("Prather") was the only witness for defend- 
ant. She was Watters' ex-wife and defendant's former employee. 
She testified that she had spoken to Watters the morning of the trial 
and she knew where he was, in Hickory, North Carolina. She also 
testified that she was present one time when defendant paid Watters 
for merchandise. 
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Defendant assigns error to (I) the trial court admitting Watters' 
statements into evidence when he was not actually unavailable, (11) 
the trial court not granting defendant's motions to dismiss because 
the State failed to show defendant's knowing possession of stolen 
goods, and (111) the trial court admitting evidence of criminal inves- 
tigations of defendant in other counties. 

[I] Defendant first argues that the trial court erred in allowing 
the hearsay statements of Watters to be introduced into evidence. 
We agree. Watters' statements to Carter were inadmissible hear- 
say even if the witness was unavailable. The Confrontation Clause 
of the United States Constitution, as interpreted by Crawford v. 
Washing ton ,  541 U.S .  36, 158 L. Ed. 2d 177 (2004), provides 
"[w]here testimonial evidence is at issue, . . . the Sixth Amendment 
demands what the common law required: unavailability and a prior 
opportunity for cross-examination." Id .  at 68, 158 L. Ed. 2d at 203. It 
also provides that: 

Admitting statements deemed reliable by a judge is fundamen- 
tally at odds with the right of confrontation. To be sure, the 
Clause's ultimate goal is to ensure reliability of evidence, but it is 
a procedural rather than a substantive guarantee. 

Id.  at 61, 158 L. Ed. 2d at 199. 

Here, Cratuford applies because Watters' statements to Carter, 
a detective for a sheriff's department, were testimonial in nature. 
They were made during an interview at the Catawba County 
Sheriff's Department after Watters' iMiranda rights were given. 
Crawford does not define "testimonial" but clearly held, "[wlhat- 
ever else the term covers, it applies at a minimum to prior testi- 
mony at a preliminary hearing, before a grand jury, or at a former 
trial; and to police interrogations. These are the modern prac- 
tices with closest kinship to the abuses at which the Confron- 
tation Clause was directed." Id .  at 68, 158 L. Ed. 2d at 203. 
"Statements taken by police officers in the course of interrogations 
are also testimonial under even a narrow standard." Id. at 52, 158 
L. Ed. 2d at 193. 

Therefore, in the case now before us, we hold that Watters' 
statements to Carter are inadmissible because defendant did not 
have a prior opportunity to cross-examine Watters regarding his 
statements and that the admission of those statements during the 
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trial was a violation of defendant's right to confrontation under the 
Sixth Amendment. 

"[Wlhere there is an alleged violation of the defendant's con- 
stitutional rights, the State has the burden of showing that the 
error was 'harmless beyond a reasonable doubt.' " State v. Dunn, 154 
N.C. App. 1, 17-18, 571 S.E.2d 650, 661 (2002) (quoting N.C. Gen. 
Stat. Q 15A-1443 (2001)). 

The principles of due process of law require the State to prove 
beyond a reasonable doubt every essential element of the crime 
charged. See State v. White, 300 N.C. 494, 499, 268 S.E.2d 481, 485 
(1980). The elements of the crime with which defendant is charged, 
possession of stolen property, are (I) possession of personal property, 
(11) worth more than $1,000.00, (111) which has been stolen, (IV) 
knowing or having reasonable grounds to believe the property was 
stolen, and (V) having possession for a dishonest purpose. N.C. Gen. 
Stat. 5 14-17.1; see also State v. Bailey, 157 N.C. App. 80, 86, 577 
S.E.2d 683, 688 (2003). As the State offered no evidence that defend- 
ant knew the items were stolen, in the absence of Watters' inadmissi- 
ble statements, we cannot conclude the trial court's error was harm- 
less beyond a reasonable doubt. We therefore grant a new trial. 

[2] Defendant next contends that the trial court erred in denying 
his motions to dismiss at the close of the State's evidence and at 
the close of all of the evidence because there was insufficient 
proof that he knew or had reasonable grounds to believe that the 
property in his possession was stolen. See N.C. Gen. Stat. $ 14-71.1 
(2003). We disagree. 

In order to survive a motion to dismiss in a criminal action, the 
evidence must be "substantial evidence (a) of each essential element 
of the offense charged, or of a lesser offense included therein, and (b) 
of defendant's being the perpetrator of the offense." State v. 
Eamzhardt, 307 N.C. 62, 65-66, 296 S.E.2d 649, 651 (1982). All evi- 
dence actually admitted, whether competent or not, must he viewed 
in the light most favorable to the State, drawing every reasonable 
inference in favor of the State. See State v. Benson, 331 N.C. 537, 544, 
417 S.E.2d 756, 761 (1992); State v. Jones, 342 N.C. 523, 540, 467 
S.E.2d 12, 23 (1996) (citing State v. Vause, 328 N.C. 231, 237, 400 
S.E.2d 57, 61 (1991)). Whether the evidence presented is substantial 
is a question of law for the court. State v. Stephens, 244 N.C. 380,384, 
93 S.E.2d 431, 433 (1956). It is not a sufficient basis for granting a 
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motion to dismiss that some of the evidence was erroneously admit- 
ted by the trial court. See Jones at 540, 467 S.E.2d at 23. 

Defendant contends there was insufficient evidence presented 
of the knowledge element of the crime, as the only evidence pro- 
duced by the State indicating that defendant knew the items were 
stolen came from Watters' statements, read by Detective Carter. 
Although such statements were improperly admitted by the trial 
court, they must be considered when reviewing the evidence on a 
motion to dismiss. 

Watters' testimony tended to show that defendant knew he was 
purchasing stolen property, harassed Watters to obtain more, and 
loaned Watters the use of his van to haul the stolen property to 
his home. We therefore conclude that substantial evidence was 
presented that supports the inference that defendant knew the 
items were stolen, and therefore the trial court did not err in deny- 
ing defendant's motions to dismiss. 

As the trial court erred in admitting Watters' hearsay testimony 
into evidence, and such an error was prejudicial to defendant, we 
therefore conclude defendant is entitled to a new trial. 

The questions raised by defendant's additional assignment of 
error may not recur during a new trial and hence, will not be consid- 
ered in this appeal. 

New trial. 

Chief Judge MARTIN and Judge TIMMONS-GOODSON concur. 

No. COA03-1591 

(Filed 21 September 2004) 

Termination of Parental Rights- willful abandonment-pend- 
ing sexual abuse investigation 

The trial court erred by concluding that grounds existed 
to terminate respondent father's parental rights to his nat- 
ural daughter based on willful abandonment under N.C.G.S. 
§ 7B-1113, because: (1) respondent was instructed by legal coun- 
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sel not to have any contact with the minor child or the mother 
until pending criminal charges alleging respondent's sexual abuse 
with the minor child were resolved, the criminal charges were 
filed almost two years prior to the relevant six month period, and 
they were not resolved until several months after the termination 
of parental rights petition was filed; ( 2 )  during this time, DSS 
entered into a protection plan with the mother that provided 
there would be no visitation with respondent due to allegations of 
abuse that were being investigated; (3) none of the other findings 
of fact made by the district court support the conclusion of will- 
ful abandonment; and (4) child support payments were made dur- 
ing the relevant six month period of time. 

Appeal by respondent from judgment dated 17 July 2003l by 
Judge Rebecca B. Knight in Buncombe County District Court. Heard 
in the Court of Appeals 25 August 2004. 

No brief filed for petitioner-appellee. 

Chadotte Gail Blake for respondent-appellant. 

BRYANT, Judge. 

P.N.S. (respondent-father) appeals a judgment adjudicating that 
grounds exist to terminate his parental rights as to his natural daugh- 
ter T.C.B. 

L.B. (the mother) and respondent are the natural parents of 
T.C.B., born 21 September 1995. Both the mother and the respondent 
were 14 years of age at the time T.C.B. was conceived. On 2 February 
2002, the mother filed a petition to terminate the parental rights of 
respondent on the ground that he willfully abandoned T.C.B. as 
defined by N.C. Gen. Stat. 5 7B-llll(a)(7). Respondent filed an 
answer requesting that his parental rights not be terminated. A 
guardian ad litem was appointed to represent the interest of the 
minor child. 

This matter came for hearing at the 10 June 2003 session of 
Buncombe County District Court with the Honorable Rebecca B. 
Knight presiding. The district court entered an order finding that 
grounds existed to terminate the parental rights of respondent 
because he willfully abandoned the minor child for six months pre- 
ceding the filing of the petition to terminate his parental rights. 
- - 

1 The caption has been altered to shou only the minor child's lnitials 
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Respondent gave timely notice of appeal 

Right to appeal 

N.C. Gen. Stat. Q: 7B-1113, provides that any parent who is a party 
to a termination of parental rights (TPR) "proceeding under this 
Article may appeal from an adjudication or a n y  order of disposi- 
t ion  to the Court of Appeals, provided that notice of appeal is given 
in writing within 10 days after entry of the order." N.C.G.S. Q: 7B-1113 
(2003) (emphasis added). In the case sub judice, a final disposi- 
tion was not entered in this case as evidenced by the district 
court's decree: 

1. Grounds exist for termination of parental rights of the 
Respondent, [P.N.S.], to the minor child, [T.C.B.]. 

2. The court will withhold entry of a judgment terminating 
parental rights of [P.N.S.] until such time as the Petitioner files 
with the Clerk of Superior Court a to adopt by [the 
mother's boyfriend] and a consent to adopt signed by the 
Petitioner. Upon presentation to this court of the petition to 
adopt filed by [the mother's boyfriend] and the consent of the 
Petitioner to the adoption of the minor child by [the mother's 
boyfriend], the court will enter a final order terminating the 
parental rights of the Respondent, [P.N.S.]. 

3. That if a final order terminating parental rights of the 
Respondent, [P.N.S.], to the minor child [T.C.B.], is not entered 
prior to November 1, 2003, then the matter may be noticed in 
for further hearing on the Respondent's request for visitation. 
The Respondent's obligation to pay child support on behalf of 
[T.C.B.] shall continue unless the court grants an order termi- 
nating his parental rights. 

However, pursuant to N.C. Gen. Stat. # 7B-1113, respondent has a 
right to appeal from the adjudication order. See N.C.G.S. Q 7B-1113 
(any parent who is a party to a termination of parental rights "pro- 
ceeding under this Article may appeal from an adjudication or any 
order of disposition to the Court of Appeals"). 

Standard of Review 

There are two stages involving a petition to terminate parental 
rights: adjudication and disposition. At the adjudication stage, the 
petitioner has the burden of proving by clear, cogent and convincing 
evidence that at least one statutory ground for termination exists. 
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I n  re McMillon, 143 N.C. App. 402,408,546 S.E.2d 169, 173-74 (2001); 
see N.C.G.S. 3 7B-1109(f) (2003) (requiring findings of fact to be based 
on clear, cogent, and convincing evidence). A finding of one statutory 
ground is sufficient to support the termination of parental rights. In  
re Pierce, 67 N.C. App. 257, 261, 312 S.E.2d 900, 903 (1984). Upon so 
finding, the district court proceeds to the disposition stage, where it 
determines whether termination of parental rights is in the best inter- 
est of the child. McMillon, 143 N.C. App. at 408, 546 S.E.2d at 174. On 
appeal, this Court reviews whether the district court's findings of fact 
are supported by clear, cogent and convincing evidence, and whether 
those findings support the district court's conclusions of law. Id. at 
408, 546 S.E.2d at 174. If the decision is supported by such evidence, 
the district court's findings are binding on appeal, even if there is evi- 
dence to the contrary. I n  re Williamson, 91 N.C. App. 668, 674, 373 
S.E.2d 317, 320 (1988). 

On appeal, respondent argues that the district court erred in adju- 
dicating that grounds existed to terminate his parental rights based 
on the allegation of willful abandonment. We agree and hold that the 
findings do not support the determination of willful abandonment 
and reverse the adjudication decision. 

N.C. Gen. Stat. 3 7B-1113, defines willful abandonment as when: 
"[tlhe parent has willfully abandoned the juvenile for at least six con- 
secutive months immediately preceding the filing of the petition or 
motion." N.C.G.S. 5 7B-1113 (2003). "Abandonment imports any 
wil[l]ful or intentional conduct on the part of the parent which 
evinces a settled purpose to forego all parental duties and relinquish 
all parental claims to the child." In re Apa, 59 N.C. App. 322, 324, 296 
S.E.2d 811, 813 (1982). In this context, "the word 'willful' encom- 
passes more than an intention to do a thing; there must also be pur- 
pose and deliberation." I n  re Adoption of Sea.rle, 82 N.C. App. 273, 
275, 346 S.E.2d 511, 514 (1986). "Whether a biological parent has a 
willful intent to abandon his child is a question of fact to be deter- 
mined from the evidence." Id. at 276, 346 S.E.2d at 514. 

Here, the district court found willful abandonment based on 
the reasons that 

[tlhe Respondent father has not had any visits with the child 
since August 1999 and has not requested any visits since the 
mother told him in August 1999 that he could not see the child for 
the weekend requested. The Respondent never exercised regular 
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and consistent visitation with the child since her birth. The 
Respondent has never had the child with him for an overnight 
visit since her birth. . . . The Respondent father has not sent the 
child letters, cards, or gifts on a regular basis. The criminal 
charges against the father limited Respondent's ability to be 
involved in parenting of his child but there were actions he 
could have taken that could have kept him more involved with his 
child. . . . The actions of the Respondent since the birth of the 
child constitute . . . abandonment of the child. 

Analyzing the above, we are bound to determine whether the 
findings of fact support this conclusion, focusing on respondent's 
actions as they transpired during the relevant six month period pre- 
ceding the filing of the TPR petition (September 2001) and the actual 
filing of the TPR petition (February 2002). We hold the findings of fact 
do not support this conclusion. Specifically, significant portions of 
findings of fact 13, 14, and 20 reveal: 

13. . . . [Respondent] did have one visit with the minor child on 
August 15, 1999, when he took her to the Sourwood Festival. 
Later in August after he finished band camp, the respondent 
called the [mother] on a Thursday evening and asked if he could 
visit [T.C.B.] on Saturday. [The mother] said, "You can't call" and 
hung-up the telephone. The Respondent immediately called [the 
mother] back and asked what she meant and she said, "Someone 
will inform you shortly." 

At some point after that, in the fall of 1999, the Respondent 
was charged with First Degree Sexual Offense and the alleged 
victim was the minor child, [T.C.B.]. The incident allegedly 
occurred the day he took the child to the Sounvood Festival. The 
Respondent and his parents were instructed by attorney, 
Sean Devereux, who represented him in the criminal case 
that they should not attempt contact with the child or 
[L.B.] until the criminal case resolved. The Respondent and 
his parents have not had any contact with the minor child or 
[L.B.] since that time except that gifts were sent for Christmas of 
that year. During the criminal proceedings, there were discus- 
sions involving the dismissal of the criminal charges if the 
respondent would relinquish his parental rights. The Respondent 
refused to voluntarily relinquish his parental rights because he 
did not want the child to grow up thinking he had done so to pro- 
tect himself. The State filed a voluntary dismissal of the 
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criminal charges with prejudice in the spring of 2002. 
[Attorney] Devereux and the Respondent did not learn the 
charges had been dismissed until December 2002. 

14. The Respondent received a settlement from a personal 
injury action that paid him $25,000.00 on his 18th, 19th, 20th, 
and 21th birthdays. He started paying temporary child sup- 
port of $200.00 per month beginning October 2001 until 
the matter was heard in court then Respondent began 
paying $494.00 per month. The Respondent also made a 
lump sum payment of $4,000.00 a t  some point after receiv- 
ing his annuity payments. The Respondent made the last 
child support payment in April 2003. He has not made any 
payments since then because he does not have any money. The 
Respondent has used all of the $100,000.00 received from the 
annuity settlement. 

20. . . . In the fall of 1999, the Department of Social 
Services entered into a protection plan with [the] mother 
that  provided there would be no visitation with 
[Respondent] due to  allegations of abuse that were be- 
ing investigated. 

(emphasis added). 

These findings clearly indicate respondent was instructed by 
legal counsel not to have any contact with the minor child nor the 
mother until the pending criminal charges were resolved. The crimi- 
nal charges were filed almost two years prior to the relevant six 
month period, and were not resolved until several months after the 
TPR petition was filed. During this time, DSS entered into a protec- 
tion plan with the mother that provided there would be no visitation 
with respondent due to allegations of abuse that were being investi- 
gated. None of the other findings of fact made by the district court 
support the conclusion of willful abandonment as defined by our 
court in prior opinions. Cf. Searle, 82 N.C. App. at 276-77, 346 S.E.2d 
at 514 ("Respondent had been released from prison for over one year 
before he sent any support money, and respondent admitted in his 
testimony that the custody order did not prevent him from support- 
ing, calling or corresponding with the child."); Apa, 59 N.C. App. at 
324, 296 S.E.2d at 813 ("except for an abandoned attempt to negotiate 
visitation and support, respondent 'made no other significant 
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attempts to establish a relationship with [M.A.A.] or obtain rights of 
visitation with [M.A.A.]' "). 

The findings of fact do indicate, however, that child support pay- 
ments were made during the relevant six month period of time. The 
findings state that respondent started paying temporary child support 
in the amount of $200.00 per month beginning October 2001 (one 
month after the relevant six month period) until the matter was heard 
in court (no date given), when respondent began paying $494.00 per 
month; and respondent also made a lump sum payment of $4,000.00 
at some point after receiving his annuity payments. These findings 
regarding the payment of child support further serve to undermine 
the district court's conclusion of willful abandonment. Accordingly, 
this assignment of error is overruled. 

Reversed and remanded. 

Judges HUDSON and TYSON concur. 

IN THE MATTER OF: S.B. 

No. COA03-1001 

(Filed 5 October 2004) 

Termination of Parental Rights- guardian ad litem for par- 
ent-substance abuse 

An order terminating a father's parental rights was reversed 
because the court did not appoint a guardian ad litem for him 
despite allegations and findings concerning substance abuse. 
N.C.G.S. # 7B-llll(a)(6). 

Appeal by respondent father from order entered 26 March 2003 
by Judge M. Patricia DeVine in Orange County District Court. Heard 
in the Court of Appeals 31 March 2004. 

Northen Blue, L.L.l?, by  Carol J. Holcomb and Samantha H. 
Cabe, for petitioner-appellee Orange County  Department of 
Social Services. 

Epting & Hackney, by Karen Davidson, for Guardian Ad Litem. 



IN THE COURT OF APPEALS 

IN RE S.B. 

[I66 N.C. App. 488 (2004)l 

Hosford & Hosford, P.L.L.C., by Sofie W. Hosford for 
respondent-appellan t. 

ELMORE, Judge. 

O.B. (respondent) appeals from an order entered 26 March 2003 
terminating his parental rights with respect to his daughter, S.B. We 
note that a companion case, captioned In the Matter of: S.B., COA03- 
1239, is filed concurrently with this opinion.' For the reasons set 
forth herein, we reverse the trial court's order. 

The pertinent procedural and factual history as reflected by the 
record is as follows: In 2001 petitioner Orange County Department of 
Social Services (OCDSS) became involved with respondent and his 
family, which included his wife P.B., P.B.'s two minor children M.A. 
and T.I., and S.B., the biological child of respondent and P.B. In April 
and May 2001, OCDSS received referrals citing domestic violence in 
the home. An OCDSS investigation ensued, resulting in a substantia- 
tion of neglect due to (1) domestic abuse witnessed by the minor chil- 
dren and (2) abuse of crack cocaine and alcohol by respondent. A 
restraining order was entered against respondent in May 2001 and he 
subsequently left the home, although he remained involved with 
OCDSS. During this time respondent related to OCDSS an approxi- 
mately 20-year history of abusing alcohol and cocaine. Respondent 
also described a turbulent relationship with his wife, P.B., which 
spanned approximately the same 20-year period and during which the 
couple often separated, then reunited. In keeping with this pattern, 
respondent violated the May 2001 restraining order by living off and 
on in the home with P.B. and the minor children. Respondent was 
arrested for violating the restraining order in October 2001. 

On 17 January 2002, the district court granted OCDSS non-secure 
custody of S.B. and her two half-siblings after OCDSS filed a petition 
alleging neglect and dependency. The petition alleged that P.B.'s poor 
mental health contributed to her inability to consistently meet the 
special needs of her minor children, and specifically referenced inci- 
dents in which (1) the children were left overnight with an inappro- 
priate caretaker and (2) M.A., then 13 years old, was left alone during 
the day to care for T.I. and S.B., causing M.A. to miss school. 
Respondent admitted to continued drug and alcohol abuse after the 

1. COA 03-1239, which was heard by a different panel of this Court on 19 May 
2004, is a separate appeal by S.B.'s mother from a separate order terminating her 
parental rights with respect to S.B. 
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minor children were placed in OCDSS custody, and respondent 
resisted requests from both his wife and OCDSS to enter an inpatient 
substance abuse program. Respondent's continued substance abuse 
continued to cause conflict in his marriage. In August 2002, respond- 
ent acknowledged that his situation had not changed since the minor 
children were placed in OCDSS custody, and that he was not in a posi- 
tion to parent S.B. Throughout the summer and fall of 2002, respond- 
ent participated in TASC, an outpatient group substance abuse pro- 
gram, but he continued to report abusing substances during this time. 
During this time respondent also participated in CHANGE, a court- 
ordered program for domestic violence offenders. 

Through October 2002 the permanent plan for each of the minor 
children was reunification, but in November 2002, after respondent 
acknowledged repeated substance abuse relapses and the situation 
between respondent and his wife remained unsettled, the permanent 
plan for S.B. was changed to adoption, and OCDSS was ordered to file 
a petition to terminate the parental rights of both respondent and P.B. 
with respect to S.B. 

On 21 January 2003, OCDSS filed a motion in the cause to termi- 
nate respondent's parental rights with respect to S.B. The motion 
alleged, in pertinent part, as follows: 

6. [Respondent] has neglected [S.B.] The juvenile shall be 
deemed to be neglected if the Court finds the juvenile to be a 
neglected juvenile within the meaning of G.S. 7B-101. 
[Respondent] has neglected [S.B.] in that: 

a) Respondent has a twenty year history of substance abuse. 

7. That [respondent] is incapable of providing for the proper 
care and supervision of [S.B.], such that [S.B.] is a dependent 
juvenile within the meaning of G.S. 7B-101, and that there is a 
reasonable probability that such incapability will continue for 
the foreseeable future. Incapability under this subdivision 
may be the result of substance abuse, mental retardation, men- 
tal illness, organic brain syndrome, or any other similar cause 
or condition. 

On 6 March 2003, a hearing was held on the OCDSS motion to ter- 
minate respondent's parental rights to S.B. By order entered 26 March 
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2003, the trial court granted the motion and terminated respondent's 
parental rights with respect to S.B. The trial court's order contained 
the following pertinent findings of fact: 

15. Dr. Ziff concluded and this Court finds that [respondent] is 
addicted to cocaine and alcohol. In addition to his addiction 
issues, [respondent] suffers from mental illness personality 
disorder(s), and a thought disorder. 

16. Due to [respondent's] addictions, his mental illness, and his 
personality disorder(s), he is not able to parent. 

Based on these findings, the trial court concluded as follows: 

The criteria exists to terminate respondent's parental rights 
pursuant to North Carolina General Statutes 7B-111 l(a)(6) in 
that [respondent] is incapable of providing for the proper care 
and supervision of [S.B.], such that [S.B.] is a dependent juve- 
nile within the meaning of G.S. 7B-101, and that there is a rea- 
sonable probability that such incapability will continue for the 
foreseeable future. Incapability under this subdivision may be 
the result of substance abuse, mental retardation, mental ill- 
ness, organic brain syndrome, or any other similar cause or 
condition. 

From this order, respondent now appeals. 

At the outset, we note that Section 7B-1101 of our General 
Statutes mandates appointment of a guardian ad litem to represent 
a parent in proceedings to terminate that parent's parental rights 
"[wlhere i t  is alleged that [the] parent's rights should be terminated 
pursuant to G.S. 7B-1111[a](6), and the incapability to provide proper 
care and supervision pursuant to that provision is the result of 
substance abuse, mental retardation, mental illness, organic brain 
syndrome, or another similar cause or condition." N.C. Gen. Stat. 
5 7B-1101(1) (2003) (emphasis added). 

Respondent's primary contentions on appeal are that various 
findings of fact are not supported by the record evidence, and that the 
findings in turn do not support the trial court's conclusion that 
grounds existed under N.C. Gen. Stat. 5 7B-llll(a)(6) to terminate 
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respondent's parental rights with respect to S.B. Although it is appar- 
ent from the record that (1) OCDSS' motion to terminate respondent's 
parental rights alleged, and the trial court concluded, that grounds 
existed pursuant to N.C. Gen. Stat. $ 7B-llll(a)(6) to terminate 
respondent's rights to S.B., and (2) a guardian ad litem was not 
appointed to represent respondent, respondent does not assign as 
error the trial court's failure to appoint a guardian ad litem to repre- 
sent him during the termination proceedings. This Court has previ- 
ously stated that "[wlhile N.C.R. App. P. lO(a) provides that 'the scope 
of review on appeal is confined to a consideration of those assign- 
ments of error set out in the record on appeal,' . . . N.C.R. App. P. 2 
vests this Court with the authority to 'suspend or vary the require- 
ments or provisions of any of [the Rules of Appellate Procedure] in 
a case pending before it upon application of a party or upon its own 
initiative' in order 'to prevent manifest injustice to  a party[.]' " In  re 
Griffin, 162 N.C. App. 487, 492, 592 S.E.2d 12, 16 (2004). 

Our Supreme Court has recognized the " 'fundamental right of 
parents to make decisions concerning the care, custody, and control 
of their children,' " Owenby v. Young, 357 N.C. 142, 144, 579 S.E.2d 
264, 266 (2003) (quoting Poxel v. Granville, 530 U S .  57, 66, 147 
L. Ed. 2d 49, 57 (2000)), and has stated that the judiciary's "obligation 
to protect the fundamental rights of individuals is as old as the State." 
Corum v. University of North Cu~olina,  330 N.C. 761, 783, 413 S.E.2d 
276, 290 (1992). In light of the fundamental nature of respondent's 
right to parent S.B., we conclude that, on these facts, the potential for 
manifest injustlce exists if the issue of the trial court's failure to 
appoint a guardian ad litem for respondent is not addressed. 
Accordingly, we hereby exercise our authority pursuant to N.C.R. 
App. P. 2 and suspend the provisions of N.C.R. App. P. 10(a) and 28(a) 
which limit our review to issues set forth as assignments of error in 
the record and briefs, so that we may consider sua sponte whether 
the trial court committed reversible error by failing to appoint a 
guardian ad litem for respondent. We hold that by failing to do so, the 
trial court committed reversible error. 

Section 7B-llll(a)(6) (2003) of our General Statutes states 
that the trial court may terminate a parent's rights upon a finding that 
the parent is incapable of providing for the proper care and supervi- 
sion of the juvenile, such that the juvenile is a dependant juvenile 
within the meaning of N.C. Gen. Stat. # 7B-101, and that there is a rea- 
sonable probability that such incapability will continue for the fore- 
seeable future. The statute specifically provides that "[ilncapability 
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under this subdivision may be the result of substance abuse, mental 
retardation, mental illness, organic brain syndrome, or any other 
cause or condition that renders the parent unable or unavailable 
to parent the juvenile and the parent lacks an appropriate alter- 
native child care arrangement." N.C. Gen. Stat. § 7B-111 l(a)(6) 
(emphasis added). 

This Court has previously held that "[iln cases '[wlhere it is 
alleged that a parent's rights should be terminated pursuant to G.S. 
7B-llll(a)(6)[,]' our statutes require that a guardian ad litem be 
appointed to represent the parent." I n  re Dhemzy, 161 N.C. App. 424, 
429,588 S.E.2d 555,558 (2003) (quoting N.C. Gen. Stat. 5 7B-llOl(1)); 
see also In  re Estes, 157 N.C. App. 513,515, 579 S.E.2d 496, 498, disc. 
review denied, 357 N.C. 459, 585 S.E.2d 390 (2003). Moreover, "[flail- 
ure to meet this requirement results in remand of the case to the trial 
court for appointment of a guardian ad litem, as well as a rehearing." 
Dhermy at 429, 588 S.E.2d at 558; In  re J.D., 164 N.C. App. 176, 182, 
605 S.E.2d 643, 646-47 (2004). This is true even when the respondent 
parent fails to request a guardian ad litem, and even where the 
respondent mother was likely not prejudiced by the error. I n  re 
Richard v. Michna, 110 N.C. App. 817,822,431 S.E.2d 485,488 (1993). 

In the present case, the motion in the cause to terminate respond- 
ent's parental rights with respect to S.B. alleges that "[rlespondent 
has a twenty year history of heavy substance abuse," then proceeds 
to allege, as grounds for termination of respondent's rights, S.B.'s 
juvenile dependency due to respondent's "incapability" in language 
that tracks the statutory language of section 7B-llll(a)(6). 
Moreover, the trial court's order contains findings regarding respond- 
ent's addiction to cocaine and alcohol, as well as his mental illness 
and personality disorder, and the effect of these conditions on his 
ability to parent S.B. Finally, the trial court specifically concluded 
that "criteria exists to terminate respondent's parental rights 
pursuant to North Carolina General Statutes 7B-111 l(a)(6) [.I" 
Accordingly, respondent was entitled, pursuant to section 7B-1101 
and to previous decisions of our appellate courts, to appointment 
of a guardian ad litem before the trial court heard the motion to ter- 
minate his parental rights. Because the statutory mandate for 
appointment of a guardian ad litem was violated, we reverse the 
order terminating respondent's parental rights with respect to S.B. 
and remand this case for appointment of a guardian ad litem for 
respondent and a rehearing. 
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Reversed and remanded. 

Judges McCULLOUGH and BRYANT concur. 

IN THE MATTER OF: S.B. 

(Filed .5 October 2004) 

Termination of Parental Rights-guardian ad litem for 
parent-emotional problems 

An order terminating a mother's parental rights was reversed 
because the court did not appoint a guardian ad litem for her 
despite allegations and findings concerning depression, personal- 
ity disorder, and emotional problems. N.C.G.S. Q 7B-llll(a)(6). 

Appeal by respondent mother from order entered 15 May 2003 by 
Judge M. Patricia DeVine in Orange County District Court. Heard in 
the Court of Appeals 19 May 2004. 

Northen Blue, L.L.P, by Carol J. Holcomb and Samantha H. 
Cabe for the petitioner Orange County Department of Social 
Services. 

Rebekah W Davis fo?- the respondent-appellant mother. 

Karen Davidson for the Guardian Ad Litem. 

ELMORE, Judge. 

P.B. (respondent) appeals from an order entered 15 May 2003 
terminating her parental rights with respect to her daughter, S.B. 
We note that a companion case, captioned In  the Matter of: S.B., 
COA03-1001 and filed concurrently with this opinion, sets forth a 
comprehensive history of petitioner Orange County Department of 
Social Service's (OCDSS) involvement with respondent, S.B, and 
other family members1 For the reasons set forth herein, we reverse 
the trial court's order. 

1. COA 03-1001, which was heard by a different panel of this Court &I 31 March 
2004, is a separate appeal by S.B.'s father O.B. from a separate order terminating his 
parental rights with respect to S.B. 
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The pertinent procedural and factual history as reflected by the 
record is as  follows: S.B. is the biological child of respondent and her 
husband, O.B. Respondent and O.B. have had a twenty-year relation- 
ship marked by frequent instances of domestic violence and marital 
separation, as well as chronic substance abuse by O.B. On 17 January 
2002, the district court granted OCDSS non-secure custody of S.B., as 
well as her two half-siblings, after OCDSS filed a petition alleging 
neglect and dependency. The petition alleged, inter alia, that 
respondent "is not mentally healthy. She sometimes appears to be 
socially phobic, unable to care for the family and unable to follow 
through with taking advantage of services offered to her." On 21 
November 2002, following a permanency planning review hearing, the 
district court entered an order relieving OCDSS of reunification 
efforts and changed the permanent plan for S.B. to adoption. 

On 21 January 2003, OCDSS filed a motion in the cause to termi- 
nate respondent's parental rights with respect to S.B. The motion 
alleged, in pertinent part, as follows: 

7. That [respondent] is incapable of providing for the proper 
care and supervision of [S.B.], such that [S.B.] is a depend- 
ent juvenile within the meaning of G.S. 7B-101, and that there 
is a reasonable probability that such incapability will continue 
for the foreseeable future. Incapability under this subdivision 
may be the result of substance abuse, mental retardation, men- 
tal illness, organic brain syndrome, or any other similar cause 
or condition. 

8. Dr. David Ziff completed a psychological evaluation on 
Respondent which has previously been submitted as evidence 
and is part of the record. The evaluation indicates that 
Respondent suffers from depression, personality and emo- 
tional problems, which render her unable to parent [S.B.] 

On 16 April 2003, a hearing was held on the OCDSS motion to ter- 
minate respondent's parental rights to S.B. By order entered 15 May 
2003, the trial court granted the motion and terminated respondent's 
parental rights with respect to S.B. The trial court's order contained 
the following pertinent findings of fact: 

10. Dr. David Ziff, a clinical and forensic psychologist, completed 
a psychological examination on [respondent] by prior Court 
Order. He found [respondent] to be limited in her intellectual 
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functioning, to have a personality disorder, NOS (not other- 
wise specified) with avoidant and dependent features and to 
suffer from depression. Dr. Ziff is of the opinion, and the 
Court so finds, that [respondent] is not able to adequately 
parent her children, all of whom have special needs, and this 
Court so finds. 

16. [Respondent] is socially isolated and does not have adequate 
social support to assist with the difficult task of parenting her 
children. She does not have adequate independent living 
skills to care for herself and her children. She has not been 
able to make good decisions which would protect the chil- 
dren from certain risks and she has not learned, nor does she 
understand, the consequences of her behavior in relation to 
the children. 

17. [Respondent] does not know or understand the normal devel- 
opmental needs of children and she does not know how to 
develop a plan to meet those needs. She does not know or 
understand the effects of abuse and neglect on children nor 
how to develop a strategy to meet her children's special 
needs, which are the result of neglect and possible abuse. 

22. [Respondent] is not able to parent the children who are now 
in the custody of [OCDSS]. 

The trial court then concluded as follows: 

27. That [respondent] is incapable of providing for the proper 
care and supervision of the juvenile, such that the juvenile is 
a dependent juvenile within the meaning of G.S. 7B-101, and 
that there is a reasonable probability that such incapability 
will continue for the foreseeable future. Incapability under 
this subdivision may be the result of substance abuse, mental 
retardation, mental illness, organic brain syndrome, or any 
other similar cause or condition. 

The trial court then ordered that the parental rights of respond- 
ent with respect to S.B. be terminated. From this order, respondent 
now appeals. 
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By her first assignment of error, respondent contends the trial 
court erred by failing to appoint a guardian ad litem to represent her 
at the termination hearing. We agree. 

Section 7B-1101 of our General Statutes mandates appointment 
of a guardian ad litem to represent a parent in proceedings to termi- 
nate that parent's parental rights "[wlhere i t  is alleged that [the] par- 
ent's rights should be terminated pursuant to G.S. 7B-1111 [a] (6), and 
the incapability to provide proper care and supervision pursuant to 
that provision is the result of substance abuse, mental retardation, 
mental illness, organic brain syndrome, or another similar cause or 
condition." N.C. Gen. Stat. # 7B-1101(1) (2003) (emphasis added). 
Section 7B-llll(a)(6) of our General Statutes states that the trial 
court may terminate a parent's rights upon a finding that the parent is 
incapable of providing for the proper care and supervision of the 
juvenile, such that the juvenile is a dependant juvenile within the 
meaning of N.C. Gen. Stat. $ 7BZ101, and that there is a reasonable 
probability that such incapability will continue for the foreseeable 
future. The statute specifically provides that "[ilncapability under this 
subdivision may be the result of substance abuse, mental retardation, 
mental illness, organic brain syndrome, or any other cause or condi- 
tion that renders the parent unable or unavailable to parent the juve- 
nile and the parent lacks an appropriate alternative child care 
arrangement." N.C. Gen. Stat. # 7B-llll(a)(6) (2003). 

This Court has previously held that "[ijn cases '[wlhere it is 
alleged that a parent's rights should be terminated pursuant to G.S. 
7B-llll(a)(6)[,]' our statutes require that a guardian ad litem be 
appointed to represent the parent." I n  re Dhermy, 161 N.C. App. 424, 
429, 588 S.E.2d 555, 558 (2003) (quoting N.C. Gen. Stat. $ 7B-llOl(1)); 
see also I n  re Estes, 157 N.C. App. 513, 515, 579 S.E.2d 496, 498, disc. 
review denied, 357 N.C. 459, 585 S.E.2d 390 (2003). Moreover, "[flail- 
ure to meet this requirement results in remand of the case to the trial 
court for appointment of a guardian ad litem, as well as a rehearing." 
Dhermy, at 429, 588 S.E.2d at 558; In  re J.D., 164 N.C. App. 176, 182, 
605 S.E.2d 643, 646-47 (2004). This is true even when the respondent 
parent fails to request a guardian ad litem, and even where the 
respondent mother was likely not prejudiced by the error. In  re 
Richard v. Michna, 110 N.C. App. 817,822,431 S.E.2d 485,488 (1993). 

In the present case, the motion in the cause to terminate respond- 
ent's parental rights with respect to S.B. alleges in paragraph seven, 
as grounds for terminating respondent's parental rights, S.B.'s juve- 
nile dependency due to respondent's "incapability" in language that 
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tracks the statutory language of section 7B-111 l(a)(6). The motion 
then proceeds to allege, in paragraph eight, that respondent has been 
diagnosed as  "suffer[ing] from depression, personality and emotional 
problems, which render her unable to parent" S.B. Moreover, the trial 
court's order contains findings regarding respondent's limited intel- 
lectual functioning and diagnoses of personality disorder and depres- 
sion, as well as the effect of these conditions on her ability to parent 
S.B. Finally, in paragraph 27 of the TPR order, the trial court con- 
cluded as a matter of law that respondent is incapable of providing 
for S.B.'s proper care and supervision such that S.B. is a dependent 
juvenile, and that there is a reasonable probability respondent's inca- 
pability to do so will continue for the foreseeable future. We note 
that, as with the language employed by OCDSS in the TPR motion, the 
language employed by the trial court in this conclusion of law tracks 
the statutory language of section 7B-1111 (a)(6). Accordingly, 
respondent was entitled, pursuant to section 7B-1101 and to previous 
decisions of our appellate courts, to appointment of a guardian ad 
litem before the trial court heard the motion to terminate her parental 
rights. Because the statutory mandate for appointment of a guardian 
ad litem was violated, we reverse the order terminating respondent's 
parental rights with respect to S.B. and remand this case for appoint- 
ment of a guardian ad litem for respondent and a new hearing. 

We do not reach respondent's remaining assignments of error 
because the first issue is dispositive. 

Reversed and remanded. 

Judges BRYANT and GEER concur. 

MARY ELLEN TERESA LEDER, PLAINTIFF v JOSEPH LEDER, DEFECDANT 4 C D  

JOSEPH LEDER, PLAI~TIFF v MARY ELLEN TERESA LEDER, D E F E ~ D ~ N T  

No. COA03-1007 

(Filed 21 September 2004) 

Costs; Discovery- sanctions-failure to comply with discov- 
ery order 

The trial court did not abuse its discretion in a divorce case 
by sanctioning appellant husband under N.C.G.S. 5 1A-1, Rule 37 
for failure to comply with an order compelling discovery, 
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because: (I) given the trial court's ability to take judicial notice 
of the order and appellant's admission that he had refused his 
attorney's requests to sign appellee's interrogatories and did not 
intend to sign the interrogatories until they reflected the exist- 
ence of a prenuptial agreement, the trial court had sufficient 
evidence on which to base its findings of fact without taking 
sworn testimony; (2) the trial court addressed the propriety 
of entering a default judgment and expressly considered the fea- 
sibility of lesser sanctions, but concluded these actions would 
not compel appellant to obey the court order; and (3) entering 
sanctions to remove the prenuptial agreement issue from the 
case was the only way to compel appellant to comply with the 
trial court's order. 

Appeal by Joseph Leder from judgment entered 27 March 2003 by 
Judge Tanya T. Wallace in Union County District Court. Heard in the 
Court of Appeals 18 May 2004. 

Charles B. Brooks, 11, for Mary Ellen Teresa Leder, appellee. 

John T Bums, for Joseph Leder, appellant 

CALABRIA, Judge. 

This appeal arises from a trial court order for sanctions against 
Joseph Leder ("appellant") for failure to comply with an order com- 
pelling discovery. We affirm. 

On 1 October 1999, Mary Ellen Leder ("appellee") filed an action 
for divorce from bed and board, post-separation support, permanent 
alimony, and equitable distribution. Appellant answered the com- 
plaint and, as an affirmative defense, introduced a 1986 prenuptial 
agreement entered into by the parties in New York state. Appellant 
asserted the prenuptial agreement contained a waiver of maintenance 
barring appellee's post-separation support and alimony claims. 

Appellee initiated discovery. However, appellant failed to answer 
appellee's interrogatories. Rather, on 9 May 2001, appellant filed an 
action for an absolute divorce and later amended his complaint to 
include a request for enforcement of the prenuptial agreement. 
Appellee responded with a motion to con~pel discovery. On 25 April 
2002, the trial court entered an order compelling discovery, directing 
appellant to answer interrogatories by 10 May 2002 and produce all 
requested documents by 13 May 2002. In addition, the trial court 
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warned appellant that "[d]isobedience of [the] Order [would] be pun- 
ishable as allowed by the Rules of Civil Procedure for failure to make 
discovery, and by the contempt powers of [the] Court." On 14 July 
2003, the trial court consolidated appellee's and appellant's cases and 
ordered that no divorce judgment incorporating the prenuptial agree- 
ment would be entered until all discovery had been completed and 
the validity and effect of the prenuptial agreement had been con- 
strued and interpreted by the trial court. 

When appellant failed to comply with the trial court's first order 
to compel discovery, appellee filed a second motion to compel dis- 
covery, a motion for a protective order, and a motion for sanctions 
pursuant to N.C. Gen. Stat. 8 1A-1, Rule 37 (2003). On 27 March 2003, 
the trial court granted all three motions. The trial court sanctions 
entered pursuant to N.C. Gen Stat. 5 1A-1, Rule 37(b), included: (1) 
entering a default judgment against appellant on the issues of post- 
separation support and permanent alimony, with the amount and 
duration to be determined later; (2) striking all references to the 
prenuptial agreement in the pleadings; and (3) barring the use of any 
evidence or reference to the prenuptial agreement in any trial 
between the parties or decree entered by any court. We note, 
although interlocutory in nature, "an order imposing sanctions under 
Rule 37(b) is appealable as a final judgment." Smitheman v. National 
Presto Industries, 109 N.C. App. 636, 640, 428 S.E.2d 465, 468 (1993). 

Appellant first asserts that the trial court erred by basing its find- 
ings of fact, in the "Order Regarding Sanctions," not on sworn testi- 
mony but on the oral argument of appellee's counsel and of appellant, 
pro se. This Court has long held that "a court may take judicial notice 
of earlier proceedings in the same cause." In re Byrd, 72 N.C. App. 
277, 279, 324 S.E.2d 273, 276 (1985); N.C. Gen. Stat. # 8C-1, Rule 201 
(2003). In addition, "[sjtatements of a party to an action, spoken or 
written, have long been admissible against that party as an admission 
if it is relevant to the issues and not subject to some specific exclu- 
sionary statute or rule." Karp v. University of North Carolina, 78 
N . C .  App. 214, 216, 336 S.E.2d 640, 641 (1985); N.C. Gen. Stat. # 8C-1, 
Rule 801(d) (2003). In the instant case, the trial court had before it 
the 25 April 2002 order compelling discovery and could take judi- 
cial notice of the order's findings of fact, conclusions of law, and 
decrees. Moreover, appellant admitted to the trial court that he had 
refused his attorney's requests to sign appellee's interrogatories 
and did not intend to sign the interrogatories until they reflected 
the existence of the prenuptial agreement. Given the trial court's 
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ability to take judicial notice and appellant's admission, the trial court 
had sufficient evidence on which to base its findings of fact without 
taking sworn testimony. 

Appellant next asserts that the trial court abused its discretion by 
failing to consider lesser sanctions before entering sanctions directed 
to the outcome of the case. In pertinent part, N.C. Gen. Stat. § 1A-1, 
Rule 37(b)(2) provides that: 

If a party . . . fails to obey an order to provide or permit discov- 
ery, . . . a judge of the court in which the action is pending may 
[sanction the party by] mak[ing] such orders in regard to the fail- 
ure as are just, and among others the following: 

b. An order refusing to allow the disobedient party to support or 
oppose designated claims or defenses, or prohibiting him 
from introducing designated matters i n  evidence; 

c. An order striking out pleadings or  parts thereof, or staying 
further proceedings until the order is obeyed, or dismissing 
the action or proceeding or any part thereof, or  rendering a 
judgment by default against the disobedient party[.] 

(Emphasis added). A trial court's choice of sanctions under Rule 37 
will not be reversed on appeal absent an abuse of discretion. Brooks 
v. Giesey, 106 N.C. App. 586, 592, 418 S.E.2d 236, 239 (1992). In 
Benfield v. Benfield, 89 N.C. App. 415,423,366 S.E.2d 500,505 (1988), 
this Court found no abuse of discretion in striking "defendant's plead- 
ings and prohibit[ing] him from supporting his contentions in regard 
to . . . equitable distribution . . . [after] [dlefendant wilfully disre- 
garded [two] order[s] of the trial court. . . to provide further answers 
to the questions posed during [a] deposition." Similar to the defend- 
ant in Benfield, appellant wilfully disregarded two trial court direc- 
tives requiring completion of discovery. 

Moreover, the trial court expressly questioned and heard argu- 
ments specifically addressing the propriety of (1) entering a default 
judgment against appellant with respect to post-separation support 
and permanent alimony, (2) striking all references to the prenuptial 
agreement, and (3) barring the use of any evidence or reference to the 
prenuptial agreement in future proceedings. The trial court also 
expressly considered the feasibility of lesser sanctions. Two days 
later the trial court concluded in its order the following: 
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[Tlhe imposition of a lesser sanction than that of entering a 
default judgment [against appellant] on the issue of post- 
separation support and permanent alimony; and striking any 
allegation in [appellant's] divorce complaint or his answer and 
counterclaim regarding any alleged or purported prenuptial 
agreement, forbidding him from introducing any evidence of 
the existence of any prenuptial agreement or mentioning the 
same, and ordering the same not be incorporated in any di- 
vorce decree entered in this matter would not compel [ap- 
pellant] to obey this Order or further orders of the Court and 
the imposition of any lesser sanctions is unwarranted. 

We find no abuse of discretion. 

Appellant finally asserts that several of the trial court's findings 
of fact and three of its conclusions of law were not supported by 
substantial evidence. This Court must determine "whether [the] 
trial court's findings of fact are supported by substantial evi- 
dence . . . [and] if the trial court's factual findings support its 
conclusions of law." Shipman v. Shipman, 357 N.C. 471, 475, 586 
S.E.2d 250, 254 (2003). " 'Substantial evidence' [is] relevant evidence 
which a reasonable mind . . . could accept as adequate to support 
a conclusion." I n  re Golia-Paladin, 344 N.C. 142, 149, 472 S.E.2d 878, 
881 (1996). 

Appellant assigns error to the trial court's findings of fact 
twelve, seventeen, eighteen, twenty-three, twenty-nine, thirty, and 
thirty-two. Findings of fact seventeen, twenty-three, and twenty- 
nine, in sum, state appellant's conduct and demeanor made it clear 
that he did not intend to comply with the trial court's order com- 
pelling discovery, except upon terms acceptable to him and that 
sanctions against him were required. As discussed above, the evi- 
dence tended to show appellant refused to sign the interrogatories 
and persisted in this refusal despite his attorney's requests and the 
trial court's order. 

Findings of fact eighteen, thirty, and thirty-two, in pertinent part, 
state that the trial court "considered all sanctions allowed by Rule 
37," including "entering lesser sanctions," but "these would not com- 
pel [appellant] to obey the Order of the Court." Again, as discussed 
above, the trial court during the hearing and prior to entering the 
order considered lesser sanctions. Further, appellant's stated reason 
for refusing to answer appellee's interrogatories, in violation of the 
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trial court's order, was that he would not sign the interrogatories 
unless they contained reference to the prenuptial agreement. Thus, 
on these facts, the trial court had sufficient evidence to find: (1) 
appellant's contentions concerning the prenuptial agreement were 
his basis for refusing to comply with the trial court's order compelling 
discovery and (2) entering sanctions to remove the prenuptial agree- 
ment issue from the case was the only way to compel appellant to 
comply with the trial court's order. 

Finding of fact twelve, in pertinent part, states that "while [appel- 
lant] produced some documents, it [was] unclear whether [appellant] 
produced all of the documents requested, and [appellant] failed to 
produce said documents in the manner required by the rules of civil 
procedure. . . ." It was undisputed that appellant delivered a large 
number of documents to appellee's counsel. Appellant asserted he 
properly complied with the document request. Appellee's counsel 
argued appellant had not properly complied under the rules of civil 
procedure but failed to enter evidence supporting his argument. 
Accordingly, finding of fact twelve was not supported by sufficient 
evidence. However, striking finding of fact twelve does not affect the 
sufficiency of the remaining findings of fact to support the trial 
court's conclusions of law. 

Appellant assigns error to conclusions of law three, five, and six, 
which state, in sum, that a lesser sanction would not compel appel- 
lant to obey the prior order or any future orders of the trial court and 
would be insufficient to mitigate the prejudice to appellee from 
appellant's refusal to obey the law and comply with the orders of the 
trial court. Findings of fact seventeen, eighteen, twenty-three, 
twenty-nine, thirty, and thirty-two were supported by sufficient evi- 
dence and with the unchallenged findings of fact are sufficient to sup- 
port the challenged conclusions of law. For the foregoing reasons, we 
affirm the trial court's order of sanctions. 

Affirmed. 

Judges WYNN and STEELMAN concur. 
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SHERRIE R. URCIOLO. PMNTIFF L. MICHAEL J. URCIOLO, D E F E V D A ~ T  

No. COA03-1.561 

(Filed 21 September 2004) 

1. Divorce- equitable distribution-valuation-fair market 
value 

The trial court did not err in an equitable distribution case 
by its valuation of a 1995 Harley-Davidson motorcycle, because 
the trial court's findings on the fair market value of the motorcy- 
cle are supported by the evidence in the record and are binding 
on appeal. 

2. Divorce- equitable distribution-marital property-pre- 
sumption of in-kind distribution-liquid assets 

The trial court erred in an equitable distribution case by 
requiring defendant husband to pay plaintiff wife $25,000, 
because: (I) there was insufficient evidence to rebut the pre- 
sumption that an in-kind distribution of marital property is equi- 
table, N.C.G.S. 3 50-20(e); and (2) there were insufficient find- 
ings as to whether defendant possessed the liquid assets to 
satisfy the award. 

Appeal by defendant from judgment entered 21 May 2003 by 
Judge A. Elizabeth Keever in Cumberland County District Court. 
Heard in the Court of Appeals 2 September 2004. 

Heduhl & Radtke Family Law Center, by Debra J. Radtke for 
plaintiff-appellee. 

Cooper, Davis & Cooper, Attorneys at  Law, by William R. Davis 
for defendant-appellant. 

STEELMAN, Judge. 

Defendant, Michael J. Urciolo, appeals from a judgment of equi- 
table distribution. For the reasons discussed herein, we affirm in part 
and reverse and remand in part. 

Plaintiff, Sherrie R. Urciolo, and defendant were married on 19 
September 1986 and separated on 5 October 1997. No children were 
born of the marriage. Plaintiff filed a complaint seeking the equitable 
distribution of marital property. The case was tried on 18 February 
2003. Judge Keever entered judgment on 21 May 2003, which con- 
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eluded that an equal division of marital property was equitable, and 
made distribution of the marital property. 

We note that trial courts are accorded great discretion in deter- 
mining the equitable distribution of marital property. This discretion 
will not be upset on appeal absent clear abuse. White v. White, 312 
N.C. 770, 777, 324 S.E.2d 829, 833 (1985). Therefore, in order to 
reverse the trial court's equitable distribution judgment on appeal, it 
must be found that it was unsupported by the evidence. Id.  

[I] In defendant's first assignment of error, he argues the trial 
court's valuation of a 1995 Harley-Davidson Motorcycle was incor- 
rect. We disagree. 

The trial court's findings of fact pertinent to this assignment of 
error are as follows: 

11. The 1995 Harley Davidson motorcycle was purchased in May 
of 1997 several months before the separation. The purchase price 
was $16,450.00 and the parties did make some customized addi- 
tions to the motorcycle at the time of purchase. They also added 
a carburetor after the purchase. The NADA value of this motor- 
cycle on the date of separation was $13,310.00 but does not con- 
sider customized additions or carburetors and monies paid down 
on the vehicle. The mortgage balance on the date of separation 
was $14,498.00. The motorcycle had a least same value as the pur- 
chase price of $16,450.00 leaving the equity on the date of sepa- 
ration of $1,952.00. The Plaintiff maintained this vehicle after the 
date of separation and has made payments on the loan. 

The trial court's conclusions of law pertinent to this assignment 
of error are as follows: 

6. All right, title and interest in the 1995 Harley Davidson motor- 
cycle . . . is hereby transferred to Plaintiff and Plaintiff is awarded 
sole ownership of that property. Plaintiff shall be solely responsi- 
ble for the debt, taxes and insurance owed thereon and shall hold 
Defendant harmless from said debt. 

"In appellate review of a bench equitable distribution trial, the 
findings of fact regarding value are conclusive if there is evidence to 
support them, even if there is also evidence supporting a finding oth- 
erwise." Crutchfield v. Crutchfield, 132 N.C. App. 193, 197,511 S.E.2d 
31, 34 (1999). "This Court is not here to second-guess values of mari- 
tal and separate property where there is evidence to support the trial 
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court's figures." Mishler v. Mishler, 90 N.C. App. 72, 74, 367 S.E.2d 
385,386, review denied, 323 N.C. 174, 373 S.E.2d 111 (1988). The trial 
court is not required to make exhaustive findings regarding evidence 
presented. Amstrong v. Armstrong, 322 N.C. 396, 405, 368 S.E.2d 
595, 600 (1988). Rather, the trial court is only required to make spe- 
cific findings as to the ultimate facts. Embler v. Embler, 159 N.C. App. 
186, 189, 582 S.E.2d 628, 631 (2003). 

In the instant case, both plaintiff and defendant testified to the 
value of the motorcycle. The National Automobile Dealers 
Association (NADA) value of the motorcycle was submitted to the 
trial court without objection. The trial court found as fact that the 
motorcycle was worth "a[t] least" $16,450.00. Defendant contends 
that the trial court's valuation of the motorcycle was erroneous 
because it was not a specific finding of value under the rationale of 
our Supreme Court's decision in Patton v. Patton. 318 N.C. 404, 407, 
348 S.E.2d 593, 595 (1986). However, the findings of fact show that 
the trial court found the motorcycle had a net equity (the motorcy- 
cle's fair market value less any debt against it) of $1,952.00. We find 
that this is a sufficient finding of fact as to the fair market value of the 
motorcycle and does not violate the rationale of Patton. 318 N.C. at 
407, 348 S.E.2d at 595. The trial court's findings on the fair market 
value of the motorcycle are supported by evidence in the record and 
are binding on appeal. This assignment of error is without merit. 

[2] In his second assignment of error, defendant argues that the trial 
court's distributive award requiring defendant to pay plaintiff 
$25,000.00 was erroneous. Defendant argues there was insufficient 
evidence to rebut the presumption that an in-kind distribution of 
marital property is equitable, N.C. Gen. Stat. 5 50-20(e) (2003), and 
insufficient findings as to whether defendant possessed the liquid 
assets to satisfy the award. We agree and remand this matter to the 
trial court for further findings of fact. 

Previous decisions of this Court held that the trial court could 
properly order a distributive award instead of an in-kind distribution 
when the in-kind distribution was found to be impracticable. See, e.g., 
Heath v. Heath, 132 N.C. App. 36,38, 509 S.E.2d 804,805 (1999) (hold- 
ing that the trial court must make a finding that an equitable distri- 
bution of the marital property in kind would be impractical). In 1997 
N.C. Gen. Stat. 5 50-20(e) was amended to "create a rebuttable pre- 
sumption that an in-kind distribution of property is equitable." 1997 
N.C. Sess. Laws 302 Q 1. In creating this presumption the General 
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Assembly discarded the impracticality standard. Id. The trial court's 
order, in this case, is devoid of any findings of fact or conclusions 
of law pertaining to this presumption. The trial court did not follow 
the statutory presumption and made a distributive award. When 
there is a presumption in the law, the finder of fact is bound by the 
presumption unless it finds that the presumption has been rebutted. 
See Alexander v. Alexander, 68 N.C. App. 548, 552, 315 S.E.2d 772, 
775-76 (1984). We hold that in equitable distribution cases, if the trial 
court determines that the presumption of an in-kind distribution has 
been rebutted, it must make findings of fact and conclusions of law in 
support of that determination. See Heath, 132 N.C. App. at 38, 509 
S.E.2d at 805. 

Further, N.C. Gen. Stat.$ 50-20(c) enumerates distributional fac- 
tors to be considered by the trial court. One of those factors is "[tlhe 
liquid or nonliquid character of all marital property and divisible 
property." N.C. Gen. Stat. $ 50-20(c)(9) (2003). The trial court is 
required to make findings as to whether the defendant has sufficient 
liquid assets from which he can make the distributive award pay- 
ment. Embler, 159 N.C. App. at 188-89, 582 S.E.2d at 630. 

In the instant case, the trial judge only listed one source of liquid 
assets from which defendant could pay the distributive award. That 
liquid asset, held in the trust account of defendant's attorney, totaled 
$5,219.47. This amount, as Judge Keever stated in her order, is only 
partial payment for the distributive award of $25,000.00. Judge 
Keever made no findings as to whether defendant had other sufficient 
liquid assets to pay the distributive award. "Although defendant may 
in fact be able to pay the distributive award, defendant's evidence is 
sufficient to raise the question of where defendant will obtain the 
funds to fulfill this obligation." Embler., 159 N.C. App. at 188, 582 
S.E.2d at 630. 

We therefore reverse the trial court on this assignment of error, 
and remand this matter for additional findings of fact on whether the 
presumption of an in-kind distribution has been rebutted and whether 
defendant has sufficient liquid assets to pay the distributive award to 
plaintiff, consistent with this opinion. 

On remand the trial court may in its discretion receive further evi- 
dence and argument from the parties if it deems necessary and appro- 
priate to comply with this opinion. Heath, 132 N.C. App. at 38, 509 
S.E.2d at 805. 
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Defendant argues in his third assignment of error that the trial 
court unequally distributed the marital property due to the faulty val- 
uation of the 1995 Harley-Davidson motorcycle discussed in assign- 
ment of error number one. Because we have found defendant's first 
assignment of error to be without merit, his third assignment of error 
is also without merit. 

AFFIRMED IN PART. 

REVERSED AND REMANDED IN PART. 

Judges CALABRIA and ELMORE concur. 

STATE O F  NORTH CAROLINA v. DAVID RENE CRUZ, DEFE~DANT, 4 N D  

ROBERT L. McQUEEN, S ~ R E T I  

No. COA03-1116 

(Filed 21 Sep tember  2004) 

Bail and Pretrial Release- bond forfeiture-motion for relief 
from final judgment 

The trial court did not err by denying a surety's motion 
for relief from final judgment of bond forfeiture under N.C.G.S. 

15A-544.5 based on the reasoning set forth under State v. 
Evans, N.C. App. (Sept. 21, 2004) (No. COA03-1114). 

Judge WYNN dissenting. 

Appeal by surety from order entered 10 March 2003 by Judge E. 
Lynn Johnson in Cumberland County Superior Court. Heard in the 
Court of Appeals 25 May 2004. 

David Phillips, for the Cumberland County Board of Education. 

Parish & Cooke, by James R. Parish, for the surety. 

CALABRIA, Judge. 

Robert L. McQueen ("McQueen") appeals the trial court's de- 
nial of his motion for relief from final judgment of bond forfeiture. 
We affirm. 
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On 24 September 2001, David Rene Cruz ("the defendant") was 
arrested and charged with felony breaking and entering and felony 
conspiracy. The defendant's bond was $2,000.00, which was posted 
on 24 September 2001 by McQueen. On 7 June 2002, the defendant 
failed to appear, and the bond was ordered forfeited on the same date 
with a final judgment date of 11 November 2002. McQueen received 
appropriate notice. 

On 24 July 2002, the defendant pled guilty to misdemeanor break- 
ing or entering. Based upon the defendant's plea, on 8 October 2002, 
McQueen filed a pro se motion to set aside the bond forfeiture pur- 
suant to N.C. Gen. Stat. $ 15A-544.5 as all the charges for which the 
defendant was bonded to appear had been finally disposed of by the 
court other than by the State taking a dismissal with leave. McQueen 
indicated he served a copy of the motion on the district attorney and 
the school board attorney by mailing a copy to each by first class mail 
on 8 October 2002. However, McQueen did not mail a copy of the 
motion to the school board attorney until 17 October 2002. Based 
upon the delay in service, the school board requested McQueen's 
motion to set aside the bond forfeiture be denied. 

On 26 November 2002, the trial court denied McQueen's motion 
upon finding that "the Surety [was] effectively denying the Board the 
Notice to which they are entitled by North Carolina General Statute 
15A-544(d)(4)." Though the 26 November order was immediate- 
ly appealable pursuant to N.C. Gen. Stat. $ 15A-544.5(h) (2003), 
McQueen filed no appeal, and the forfeiture became a final judgment. 
Thereafter, McQueen initiated a new proceeding on 31 January 2003 
by filing a motion for relief from final-judgment of forfeiture. The trial 
court denied said motion by order entered 10 March 2003. From this 
denial, McQueen appeals. 

In a related appeal, State v. Evans, --- N.C. App. -, - S.E.2d 
- (Sept. 21, 2004) (No. COA03-11 l4), we addressed the same issues 
raised by the parties based upon similar facts. For the reasons stated 
in State v. Evans, we affirm. 

Affirmed. 

Judge LEVINSON concurs. 

Judge WYNN dissents in a separate opinion. 
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WYNN, Judge dissenting. 

In a related appeal, State v. Evans, --- N.C. App. -, -- S.E.2d 
- (2004) (03-1114), filed 21 September 2004, this Court addressed 
the same issues raised by the parties based upon similar facts. In 
Evans, McQueen had surrendered the defendant to the sheriff prior 
to the entry of the final judgment of bond forfeiture. In this case, the 
defendant pled guilty prior to the entry of the final judgment of bond 
forfeiture. Based upon the defendant's guilty plea, McQueen sought 
the return of the bond amount. As Evans and the case sub judice are 
substantially similar, I respectfully dissent based upon the reasons 
stated in my dissent in Evans. Indeed, the factors for determining 
whether extraordinary circumstances exist favor McQueen. 

STATE O F  NORTH CAROLINA r. MARTINEZ TERRELL FISHER, DEFENDANT, AND 

ROBERT L. McQUEEN, SURETY 

No. COAO3-1117 

(Filed 21 September 2004) 

Bail and Pretrial Release- bond forfeiture-motion for relief 
from final judgment 

The trial court did not err by denying a surety's motion 
for relief from final judgment of bond forfeiture under N.C.G.S. 
5 15A-544.5 based on the reasoning set forth under State v. 
Evans, N.C. App. (Sept. 21, 2004) (No. COA03-1114). 

Judge WYNN dissenting. 

Appeal by surety from order entered 10 March 2003 by Judge E. 
Lynn Johnson in Cumberland County Superior Court. Heard in the 
Court of Appeals 25 May 2004. 

David Phillips, for the Cumberland County Board of Education. 

Parish & Cooke, by James R. P a ~ i s h ,  for the surety. 

CALABRIA, Judge. 

Robert L. McQueen ("McQueen") appeals the trial court's de- 
nial of his motion for relief from final judgment of bond forfeiture. 
We affirm. 
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On 18 October 2001, Martinez Terrell Fisher ("the defendant") 
was arrested and charged with possession with intent to sell and 
deliver marijuana and cocaine (01 CRS 63255). The defendant's bond 
was $2,500.00, which was posted on 19 October 2001 by McQueen. On 
3 June 2002, the defendant failed to appear, and the bond was ordered 
forfeited on the same date with a final judgment date of 4 November 
2002. McQueen received appropriate notice. 

On 15 July 2002, the defendant pled guilty pursuant to a plea 
agreement. Based upon the defendant's plea, on 8 October 2002, 
McQueen filed a pro se motion to set aside the bond forfeiture pur- 
suant to N.C. Gen. Stat. 5 15A-544.5 as all the charges for which the 
defendant was bonded to appear had been finally disposed of by the 
court other than by the State taking a dismissal with leave. McQueen 
indicated he served a copy of the motion on the district attorney and 
the school board attorney by mailing a copy to each by first class mail 
on 8 October 2002. However, McQueen did not mail a copy of the 
motion to the school board attorney until 17 October 2002. Based 
upon the delay in service, the school board requested McQueen's 
motion to set aside the bond forfeiture be denied. 

On 26 November 2002, the trial court denied McQueen's motion 
indicating "this case is one of nine cases on the Superior Court cal- 
endar to be heard on this date and in each case the Cumberland 
County Board of Education received notice on the 13th day after fil- 
ing." Thus, the trial court concluded that "the Surety's actions do 
establish a pattern of conduct that is in fact denying the statutory 
required period of time for response by the Cumberland County 
Board of Education." Though the 26 November order was immedi- 
ately appealable pursuant to N.C. Gen. Stat. 9 15A-544.5(h) (2003), 
McQueen filed no appeal, and the forfeiture became a final judgment. 
Thereafter, McQueen initiated a new proceeding on 31 January 2003 
by filing a motion for relief from final judgment of forfeiture. The trial 
court denied said motion by order entered 10 March 2003. From this 
denial, McQueen appeals. 

In a related appeal, State v. Evans, - N.C. App. -, - S.E.2d 
- (Sept. 21, 2004) (No. COA03-1114), we addressed the same issues 
raised by the parties based upon similar facts. For the reasons stated 
in State v. Evans. we affirm. 

Affirmed. 

Judge LEVINSON concurs. 
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Judge WYNN dissents in a separate opinion. 

WYNN, Judge dissenting. 

In a related appeal, State v. Evans, - N.C. App. -, - S.E.2d 
- (2004) (03-1114), filed 21 September 2004, this Court addressed 
the same issues raised by the parties based upon similar facts. In 
Evans, McQueen had surrendered the defendant to the sheriff prior 
to the entry of the final judgment of bond forfeiture. In this case, the 
defendant pled guilty prior to the entry of the final judgment of bond 
forfeiture. Based upon the defendant's guilty plea, McQueen sought 
the return of the bond amount. As Evans and the case sub judice are 
substantially similar, I respectfully dissent based upon the reasons 
stated in my dissent in Evans. Indeed, the factors for determining 
whether extraordinary circumstances exist favor McQueen. 

STATE OF NORTH CAROLINA L BILLY LEE McFAYDEN, JR , D E F E Z D ~ N T ,  A \ D  

ROBERT L McQUEEN, Si RETr 

NO. COA03-1115 

(Filed 21 September 2004) 

Bail and Pretrial Release- bond forfeiture-motion for relief 
from final judgment 

The trial court did not err by denying a surety's motion for relief from 
final judgment of bond forfeiture under N.C.G.S. 15A-544.5, 
even though the surety surrendered defendant to the county sher- 
iff, based on the reasoning set forth under State v. Evans, N.C. 
App. (Sept. 21, 2004) (No. COA03-1114). 

Judge WYNN dissenting. 

Appeal by surety from order entered 10 March 2003 by Judge E. 
Lynn Johnson in Cumberland County Superior Court. Heard in the 
Court of Appeals 25 May 2004. 

David Phillips, for the Cumberland County Board of Education. 

Parish & Cooke, by James R. Parish, jor the surety. 
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CALABRIA, Judge. 

Robert L. McQueen ("McQueen") appeals the trial court's de- 
nial of his motion for relief from final judgment of bond forfeiture. 
We affirm. 

On 7 March 2002, Billy Lee McFayden, Jr. ("the defendant") was 
arrested and charged with trafficking in cocaine (02 CRS 52224) and 
two counts of possession with intent to sell and deliver and the sale 
and delivery of cocaine (02 CRS 52225 and 02 CRS 52226). A bond of 
$20,000.00 was imposed in 02 CRS 52224 and 02 CRS 52226, and a 
bond of $10,000.00 was set in 02 CRS 52225. On 8 March 2002, 
McQueen secured the defendant's release by posting the necessary 
bonds. On 7 August 2002, the defendant failed to appear, and the 
bonds were ordered forfeited on the same date with a final judgment 
date of 16 January 2003. McQueen received appropriate notice. 

On 10 October 2002, McQueen surrendered the defendant to the 
Cumberland County Sheriff. Thereafter, on 15 October 2002, 
McQueen filed pro se  motions to set aside the bond forfeitures pur- 
suant to N.C. Gen. Stat. # 158-544.5 based upon his surrender of the 
defendant to the county sheriff. McQueen indicated he served a copy 
of the motions on the district attorney and the school board attorney 
by mailing copies to each by first class mail on 15 October 2002. 
However, McQueen did not mail copies of the n~otions to the school 
board attorney until 24 October 2002. Based upon the delay in serv- 
ice, the school board requested McQueen's motions to set aside the 
bond forfeitures be denied. 

On 26 November 2002, the trial court denied McQueen's motions, 
indicating "this case is one of nine cases on the Superior Court cal- 
endar to be heard on this date and in each case the Cumberland 
County Board of Education received notice on the 13th day after fil- 
ing." Thus, the trial court concluded that "the Surety's actions do 
establish a pattern of conduct that is in fact denying the statutory 
required period of time for response by the Cumberland County 
Board of Education." Though the 26 November orders were immedi- 
ately appealable pursuant to N.C. Gen. Stat. # 15A-544.5(h) (2003), 
McQueen filed no appeal, and the forfeitures became final judgments. 
Thereafter, McQueen initiated a new proceeding on 31 January 2003 
by filing a motion for relief from final judgment of forfeiture. The trial 
court denied said motion by order entered 10 March 2003. From this 
denial, McQueen appeals. 



514 IN THE COURT OF APPEALS 

STATE v. McFAYDEN 

[I66 N.C. App. 512 (2004)l 

In a related appeal, State v. Evans, - N.C. App. -, - 

S.E.2d --- (Sept. 21, 2004) (No. COA03-1114), we addressed the same 
issues raised by the parties based upon similar facts. For the reasons 
stated in State v. Evans, we affirm. 

Affirmed 

Judge LEVINSON concurs. 

Judge WYNN dissents in a separate opinion. 

WYNN, Judge dissenting. 

In a related appeal, State v. Evans, - N.C. App. -, - S.E.2d 
- (2004) (03-1114), filed 21 September 2004, this Court addressed 
the same issues raised by the parties based upon similar facts. For the 
reasons stated in my dissent in Evans, I respectfully dissent. 
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FIRST UNION NATIONAL BANK, PLAINTIFF V. STEPHEN PAUL BROWN AND 

GLOBAL SUPPORT SERVICES, INC., DEFENDANTS 

(Filed 19 October 2004) 

1. Appeal and Error- appealability-interlocutory order- 
Rule 54(b) certification 

Although defendant company's appeal from an order grant- 
ing summary judgment in favor of plaintiff bank is an appeal from 
an interlocutory order based on the fact that defendant com- 
pany's cross-claims against defendant company president are still 
pending, the appeal is properly before the Court of Appeals 
because the trial court included a Rule 54(b) certification in its 
order entering final. judgment as to plaintiff's claims against 
defendant company and defendant company's counterclaims 
against plaintiff. 

2. Agency; Corporations- apparent authority-corpo- 
rate loans and guarantees-personal loan-president's 
signature 

The trial court erred by granting summary judgment in favor 
of plaintiff bank on the bank's claims to recover money from 
defendant company after a default on a 1999 guaranty based on 
defendant company president's signature on the guaranty, 
because: (I) neither party has offered direct evidence from 
defendant president or anyone else regarding the actual purpose 
of the loan or how the proceeds were in fact used, and the Court 
of Appeals has affirmed summary judgment only when the cor- 
porate-related purpose was undisputed; (2) a guaranty of a per- 
sonal loan is not necessarily outside the apparent authority of an 
officer of a closely held corporation, and it supplies evidence giv- 
ing rise to a genuine issue of fact; and (3) the evidence presented 
an issue of fact as to whether plaintiff bank had notice that 
defendant president was exceeding his authority when he signed 
the 1999 guaranty 

3. Fiduciary Relationship; Fraud- breach of duty of good 
faith and fair dealing-misrepresentation by concealment 

The trial court did not err by granting summary judgment in 
favor of plaintiff bank on defendant company's counterclaims for 
breach of the duty of good faith and fair dealing and misrepre- 
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sentation by concealment, because: (1) if the fact finder con- 
cludes that defendant president did not have apparent authority 
to enter into the guaranty on behalf of defendant company, then 
defendant company was not induced to enter into the contract by 
any nondisclosure, and plaintiff bank cannot be said to have 
accepted the contract without having made a required disclosure; 
and (2) even if defendant president did have apparent authority 
to sign a guaranty in defendant company's name, there is no 
authority suggesting that plaintiff may be held liable for breach of 
good faith and fair dealing or nondisclosure when negotiating 
with an officer of a company having apparent authority. 

4. Unfair Trade Practices- use of corporate resolution with 
other loan documents-duty to disclose-objectively rea- 
sonable lawsuit 

The trial court did not err by granting summary judgment in 
favor of plaintiff bank on defendant company's counterclaim 
for unfair and deceptive trade practices in violation of N.C.G.S. 
5 75-1.1, because: (1) plaintiff bank's use of a corporate resolution 
among the other loan documents that defendant president signed 
as a condition of the 1997 $250,000 loan was not unfair or decep- 
tive when defendant company failed to present any evidence of 
harm from the act; (2) plaintiff bank did not owe a duty to the 
guarantor to disclose information about the principal debtor; and 
(3) contrary to defendant company's assertion, a lawsuit which is 
objectively reasonable cannot constitute an unfair trade practice. 

Appeal by defendant Global Support Services, Inc. from order 
entered 13 February 2003 by Judge Robert P. Johnston in 
Mecklenburg County Superior Court. Heard in the Court of Appeals 4 
February 2004. 

Parker; Poe, Adnms  & Bemste in ,  L.L.F(, b y  Kiah  T. Ford, W a n d  
Maria Blue Barry,  for plaintiff-appellee. 

McKenna Long & Aldridge, L.L.F(, b y  Gaspare J. Bono; and 
Hutson, Hughes & Powell, PA., b y  James H. Hughes, for 
defendant-appellant Global Support Semites, Inc. 

No brief filed o n  behalf of d t fendant  Stephen Paul Brown 

GEER, Judge. 

This appeal arises out of a loan by First Union National Bank 
("First Union") to defendant Stephen Paul Brown in the amount of 
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$250,000. In his capacity as President of Global Support Services, Inc. 
("Global"), Brown purported to sign a guaranty of this personal loan 
by Global. When Brown defaulted on the loan, First Union sued 
Global to enforce the guaranty. Global, contending that Brown lacked 
authority to sign the guaranty, filed counterclaims against First Union 
for breach of the covenant of good faith and fair dealing, nondisclo- 
sure, and violation of N.C. Gen. Stat. $ 75-1.1 (2003). The trial court 
entered summary judgment for First Union on all of the claims. Based 
on our review of the record, we conclude that there are genuine 
issues of material fact on the question of Brown's apparent authority 
to sign the guaranty, but that Global has failed to forecast sufficient 
evidence to establish a prima facie case on its counterclaims. We 
therefore reverse the entry of summary judgment in First Union's 
favor on First Union's claims, but affirm the entry of summary judg- 
ment for First Union on Global's counterclaims. 

Facts 

In September 1997, defendant Brown approached First Union 
about obtaining a $250,000 personal loan ("the $250,000 loan"). A 
credit approval request prepared by Mary Smith, a Vice President of 
First Union, indicated that the loan, which was to be funded 15 
December 1997, was for the purpose of "financ[ing] start up opera- 
tions of tape distribution company" and would be repaid from "cash 
flow from operations of con~pany" and "personal income and assets 
of borrower." The credit approval request also specified that the loan 
would be guaranteed by the company. 

On 16 December 1997, Global was incorporated as a Delaware 
corporation with defendant Brown and Don M. Brindley as co-owners 
of the company. Brown served as President and Secretary and was 
responsible for the day-to-day running of the business. Brindley was 
the Chief Executive Officer. According to Brindley's affidavit, Brown 
and he agreed that neither of them "could take funds, create debts, 
guarantee loans, sell shares, or otherwise encumber the assets of 
Global without the other owner's approval." 

During the underwriting of Brown's $250,000 loan and prior to the 
incorporation of Global, e-mail communications circulated among 
various First Union loan officers expressing uncertainty as to which 
officers of Global would be authorized to sign the guaranty. On 16 
December 1997, Mary Smith announced that "Paul Brown is going to 
be the only officer authorized to sign. . . . Paul Brown is CEO, VP & 
Secretary. Don Brindley will not be signing on the loan at all." 
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Brown's loan closed on 22 December 1997. On that date, Brown 
executed three documents: (1) a promissory note in favor of First 
Union for $250,000 ("the 1997 note"); (2) an unconditional guaranty 
that purported to bind Global as guarantor of the same loan ("the 
1997 guaranty"); and (3) a "Certificate of Borrowing Resolution" on 
First Union letterhead ("the Certificate"). The 1997 note did not limit 
the purposes for which the $250,000 could be used and was signed by 
Brown in his personal capacity. The Certificate, presented by First 
Union to Brown for the first time on 22 December 1997, stated that it 
was a "true copy of the Resolution duly adopted by the Board of 
Directors as of 12/22/97 . . . ." The Certificate, as drafted by First 
Union, purported to authorize the Global "CEO/President/Secretary" 
to, among other things, "guarantee the obligations of others to Bank." 

Although the Certificate also required Brown to subsequently 
provide First Union with a certified copy of an actual board resolu- 
tion, Brown never did so. According to Brindley, he was not aware of 
the 1997 note or the guaranty signed by Brown on behalf of Global. 

On 15 May 1998, Brown obtained a second loan from First Union 
for $400,000 ("the $400,000 loan"). At that time, Brindley executed an 
unconditional guaranty, also dated 15 May 1998, by which Brindley 
personally guaranteed repayment of the $400,000 loan. Brindley 
believed that Brown had sought this loan in order to obtain sufficient 
funds to become a co-equal owner of Global. 

The 1997 note for the $250,000 loan was renewed and extended 
on 21 December 1998 by Brown's signature on a new promissory note 
("the 1998 note"). Apparently, First Union did not obtain a new guar- 
anty. The 1997 guaranty had provided that Global guaranteed not only 
the 1997 note but also "all modifications, extensions or renewals 
thereof." At the time of the 1998 renewal, Brindley was still unaware 
of the 1997 note, its extension, or Global's guaranty. 

Brown never invested the full amount of the $400,000 loan into 
Global, but rather used a portion of the loan for personal expenses, 
including the purchase of a home. When the $400,000 became due, 
Brindley learned that First Union was going to renew the loan in 
reliance on Brindley's personal guaranty. Brindley called Mary Smith 
and informed her that he would not guarantee the renewal of the 
$400,000 loan. 

Subsequently, Brindley discovered that Brown had then at- 
tempted to secure the $400,000 renewal by Global assets. According 
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to Brindley's affidavit, he again contacted Smith and "informed her 
that Global would not secure Brown's loan, and insisted that Global 
not be obligated to secure Brown's loan." On approximately 1 
October 1999, Eileen Hague, a Global employee, also informed 
Smith that neither Global nor Brindley would renew the guaranty 
on Brown's $400,000 loan. Smith wrote Brown on 14 December 
1999 stating: 

This letter verifies your loan [for $400,0001 matured and expired 
on September 30, 1999. First Union National Bank did not renew 
this note under its original terms and released the personal guar- 
anty of Mr. Don Brindley as of October 31, 1999. 

On 22 December 1999, First Union again renewed and extended 
the $250,000 loan. Brown signed a promissory note in his individual 
capacity ("the 1999 note") and also a new "Unconditional Guaranty" 
as "President" of Global ("the 1999 guaranty"). Smith confirmed in an 
affidavit that she never spoke with Brindley about the $250,000 loan 
or the guaranty. Brindley was unaware that Brown had purported to 
obligate Global by the 1999 guaranty until 2001. 

In August 2001, Janet Simpson of First Union called Brindley and 
informed him that Brown was in default on the $250,000 loan and told 
him, for the first time, that Global was the guarantor of the note. 
Brindley protested the guaranty, claiming that Brown had no author- 
ity to sign a guaranty on behalf of Global without Brindley's knowl- 
edge and approval. 

After Global declined to pay the unpaid balance on the $250,000 
loan, First Union filed suit on 8 October 2001 against Global and 
Brown seeking $196,337.96 plus interest. First Union brought suit 
only on the 1999 note and the 1999 guaranty. The complaint does not 
mention the 1997 note, the 1997 guaranty, or the 1998 note. Global not 
only answered the complaint, but asserted counterclaims against 
First Union for unfair and deceptive trade practices, breach of the 
duty of good faith and fair dealing, and misrepresentation by con- 
cealment. Global also brought cross-claims against Brown for breach 
of contract, breach of fiduciary duty/constructive fraud, misrepre- 
sentation by concealment, and conversion/unjust enrichment. 

First Union moved for summary judgment against both Global 
and Brown. Global cross-moved for summary judgment on its coun- 
terclaims. On 13 February 2003, the trial court granted First Union's 
motion for summary judgment and entered judgment against Global 
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in the amount of $240,574.85, including principal, interest, and at- 
torney's fees. The court also entered judgment in favor of First Union 
on Global's counterclaims. In a separate document, also filed on 13 
February 2003, the court entered a consent judgment in the amount 
of $240,574.85 on behalf of First Union and against Brown. Global 
has appealed from the order granting summary judgment in favor of 
First Union. 

[I] We first note that since Global's cross-claims against Brown are 
still pending, this appeal is interlocutory. Mitsubishi Elec. & Elecs. 
USA, Inc. v. Duke Power Co., 155 N.C. App. 555, 559, 573 S.E.2d 742, 
745 (2002). An interlocutory appeal is permissible only if (1) the trial 
court certified the order under Rule 54(b) of the Rules of Civil 
Procedure, or (2) the order affects a substantial right that would be 
lost without immediate review. Embler v. Embler, 143 N.C. App. 162, 
164-65, 545 S.E.2d 259, 261 (2001). Since the trial court included a 
Rule 54(b) certification in its order entering final judgment as to First 
Union's claims against Global and Global's counterclaims against 
First Union, this appeal is properly before this Court. 

[2] Global first contends that the trial court erred in granting sum- 
mary judgment to First Union on the 1999 guaranty on the grounds 
that Brown's signature on the guaranty could not bind Global. Global 
further contends that it was entitled to summary judgment on First 
Union's claims. 

The North Carolina Rules of Civil Procedure provide that 
summary judgment shall be granted "if the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with 
the affidavits, if any, show that there is no genuine issue as to any 
material fact and that any party is entitled to a judgment as a matter 
of law." N.C.R. Civ. P. 56(c). In deciding the motion, " 'all inferences 
of fact . . . must be drawn against the movant and in favor of the party 
opposing the motion.' " Caldwell v. Deese, 288 N.C. 375, 378, 218 
S.E.2d 379, 381 (1975) (quoting 6 James W. Moore, Moore's Federal 
Practice $ 56-15[3], at 2337 (2d ed. 1971)). 

The party moving for summary judgment has the burden of estab- 
lishing the lack of any triable issue. Collingwood v. Gen. Elec. Real 
Estate Equities, Inc., 324 N.C. 63, 66, 376 S.E.2d 425, 427 (1989). 
Once the moving party meets its burden, then the non-moving party 
must "produce a forecast of evidence demonstrating that the plaintiff 
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will be able to make out at least a prima facie case at trial." Id. at 66, 
376 S.E.2d at 427. In opposing a motion for summary judgment, the 
non-moving party "may not rest upon the mere allegations or denials 
of his pleading, but his response, by affidavits or as otherwise pro- 
vided in this rule, must set forth specific facts showing that there is a 
genuine issue for trial." N.C.R. Civ. P. 56(e). 

On appeal, this Court's task is to determine, based on the materi- 
als presented to the trial court, whether there is a genuine issue as to 
any material fact and whether the moving party is entitled to judg- 
ment as a matter of law. Oliver v. Roberts, 49 N.C. App. 311, 314, 271 
S.E.2d 399, 401 (1980), cert. denied, 276 S.E.2d 283 (1981). A trial 
court's ruling on a motion for summary judgment is reviewed de novo 
as the trial court rules only on questions of law. Va. Elec. & Power Co. 
v. Tillett, 80 N.C. App. 383, 384-85, 343 S.E.2d 188, 191, cert. denied, 
317 N.C. 715, 347 S.E.2d 457 (1986). 

Because First Union's complaint does not mention the 1997 guar- 
anty, but sought only to enforce the 1999 guaranty, we address only 
Global's liability under the 1999 guaranty. Global argues initially that 
it cannot, as a matter of law, be bound under that guaranty because 
of N.C. Gen. Stat. § 55-8-32 (2003): 

(a) Except as provided by subsection (c), a corporation may 
not directly or indirectly lend money to or guarantee the obliga- 
tion of a director of the corporation unless: 

(I) The particular loan or guarantee is approved by a major- 
ity of the votes represented by the outstanding voting 
shares of all classes, voting as a single voting group, 
except the votes of shares owned by or voted under the 
control of the benefited director; or 

(2) The corporation's board of directors detern~ines that the 
loan or guarantee benefits the corporation and either 
approves the specific loan or guarantee or a general plan 
authorizing loans and guarantees. 

(Emphasis added) As, however, First Union correctly points out, 
when the North Carolina Business Corporations Act, of which N.C. 
Gen. Stat. 5 55-8-32 is a part, refers to a "corporation," it means only 
an entity incorporated under North Carolina law: 

"Corporation" or "domestic corporation" means a corporation for 
profit or a corporation having capital stock that is incorporated 
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under or subject to the provisions of this Chapter and that is not 
a foreign corporation except that in G.S. 55-9-01 and G.S. 55-15-21 
"corporation" includes domestic and foreign corporations. 

N.C. Gen. Stat. § 55-1-40(4) (2003). When the Act intends to refer to a 
foreign corporation, it uses the term "[b]usiness entity." N.C. Gen. 
Stat. 3 55-1-40(2a) (2003). Since N.C. Gen. Stat. $ 55-8-32 sets out 
restrictions only on "corporations" and not on "business entities," it 
does not apply to Global, a Delaware corporation.1 

First Union argues that Global's guaranty of Brown's loan was not 
necessarily unlawful under the applicable Delaware law. While the 
North Carolina statute uses a "may not .  . . unless" construction with 
respect to corporate loans and guaranties, the applicable Delaware 
statute uses a broader "may. . . whenever7' construction: 

Any corporation may lend money to, or guarantee any obli- 
gation of, or otherwise assist any officer or other employee of the 
corporation or of its subsidiary, including any officer or employee 
who is a director of the corporation or its subsidiary, whenever, 
in the judgment of the directors, such loan, guaranty or assist- 
ance may reasonably be expected to benefit the corporation. The 
loan, guaranty or other assistance may be with or without inter- 
est, and may be unsecured, or secured in such manner as the 
board of directors shall approve, including, without limitation, a 
pledge of shares of stock of the corporation. Nothing in this 
section contained shall be deemed to deny, limit or restrict the 
powers of guaranty or warranty of any corporation at common 
law or under any statute. 

Del. Code Ann. tit. 8, 9: 143 (2004) (emphasis added). 

We agree with First Union that the plain language of the Delaware 
statute does not prohibit First Union from arguing that Brown had 

1. Global asserts that "First Union cannot seriously argue that North Carolina 
common law applies to this dispute with Global, but that a Iiorth Carolina statute, 
which is not favorable to its position, does not. First Union cannot pick and choose 
which North Carolina law it believes governs this case." Global has mistaken the issue. 
We are not addressing a question of choice of law, but rather a question of statutory 
construction. If the General Assembly chooses not to include foreign corporations 
within the scope of N.C. Gen. Stat. 1 55-8-32, it is irrelevant that North Carolina com- 
mon law might otherwise apply. Global argues alternatively that Fla. Stat. 5 607.0833 
(2003) should apply because Global's principal place of business is in Florida. As with 
the North Carolina statute, however, the Florida statute applies only to a corporation, 
which "means a corporation for profit, which is not a foreign corporation, incorporated 
under or subject to the provisions of this act." Fla. Stat. # 607.01401(5) (2003). 
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authority to bind Global to a guaranty. Neither party, however, 
addresses a necessary preliminary question: which state's common 
law should we apply on the issue of Brown's authority? Since the par- 
ties in this case both assume the applicability of North Carolina com- 
mon law, we will proceed accordingly. Tennessee Carolina Transp., 
Inc. v. Strick Co?y., 283 N.C. 423, 431, 196 S.E.2d 711, 716 (1973) 
("However, in the case before us the parties have not contended that 
any law other than the law of Pennsylvania shall govern. We proceed 
accordingly . . . ."). 

As this Court explained in Foote & Davies, Inc. v. Arnold 
Craven, Inc., 72 N.C. App. 591, 595, 324 S.E.2d 889, 892 (1985): 

A principal is liable upon a contract duly made by its agent 
with a third person in three instances: when the agent acts within 
the scope of his or her actual authority; when a contract, 
although unauthorized, has been ratified; or when the agent acts 
within the scope of his or her apparent authority, unless the third 
person has notice that the agent is exceeding actual authority. 

First Union does not dispute that Global has submitted evidence that 
Brown was not authorized to sign the guaranty and does not contend 
that Global ratified the guaranty. First Union instead relies solely on 
Brown's apparent authority. 

First Union contends that summary judgment was proper under 
Zimmemnan v. Hogg & Allen, PA. ,  286 N.C. 24, 209 S.E.2d 795 
(1974), on the grounds that the president of a close corporation 
always has apparent authority to bind a corporation by signing a con- 
tract. First Union has, however, overlooked two critical aspects of 
Zimmeman.  First, the Supreme Court in Zimmerman held only that 
evidence such as that relied upon by First Union in this case was suf- 
ficient to give rise to an issue of fact warranting denial of the motion 
for summary judgment. Id. at 40,209 S.E.2d at 805 ("Plaintiff met the 
burden imposed upon him by Rule 56(c), and, therefore, the trial 
judge erred by rendering summary judgment in favor of [the princi- 
pal]."). Zimmerman did not hold that evidence of the signature of a 
president of a close corporation warrants resolution of apparent 
authority as a matter of law. This Court has noted, relying upon 
Zimmemnnn, that "[tlhe law of apparent authority usually depends 
upon the unique facts of each case . . . ." Foote & Davies, 72 N.C. App. 
at 595, 324 S.E.2d at 893. In cases in which "the evidence is conflict- 
ing, or susceptible to different reasonable inferences, the nature and 
extent of an agent's authority is a question of fact to be determined by 



528 IN THE COURT O F  APPEALS 

FIRST UNION NAT'L BANK v. BROWN 

I166 N.C. App. 619 (2004)) 

the trier of fact." Id. The question is one of law for the court only 
"[wlhere different reasonable and logical inferences may not be 
drawn from the evidence . . . ." Id. 

Second, Zimmemnan recognized that the president's apparent 
authority only extends to matters " 'that are within the corporation's 
ordinary course of business.' " Zimmeman,  286 N.C. at 32, 209 
S.E.2d at 800 (quoting Burlington Indus., Inc. v. Foil, 284 N.C. 740, 
758, 202 S.E.2d 591, 603 (1914)). When a president's act " 'relates to 
material matters that are outside the corporation's ordinary course of 
business, in the absence of express authorization for such act by the 
board of directors, the corporation is not bound.' " Id. (quoting 
Burlington Indus., 284 N.C. at 759, 202 S.E.2d at 603). This Court 
has since held: "The president of a corporation is the head and gen- 
eral agent of the corporation and may act for it in matters that are 
within the corporation's ordinary course of business or incidental to 
it." Foote & Davies, 72 N.C. App. at 596, 324 S.E.2d at 893. See ulso 
Bell Atl. Dieon Leasing Corp. v. DRR, Inc., 114 N.C. App. 771, 775, 
443 S.E.2d 374, 376 (1994) ("The law of this state is clear as to the 
apparent authority of the president of a closely held corporation to 
enter into contracts for the corporation. The president of the corpo- 
ration is the head and general agent of the corporation and may act 
for it in matters that are within the corporation's ordinary course of 
business or incidental to it."); Sentry Enters., Inc. v. Canal Wood 
COT., 94 N.C. App. 293, 297, 380 S.E.2d 152, 155 (1989) ("The presi- 
dent of a corporation has the apparent authority to bind the corpora- 
tion to contracts which are within the corporation's ordinary course 
of business."). 

Here, Brown was the president of Global, a closely held corpora- 
tion. For First Union to be entitled to summary judgment based on 
Brown's apparent authority, the undisputed evidence and all infer- 
ences drawn from that evidence must establish that the 1999 guaranty 
was in the corporation's ordinary course of business or incidental to 
it. Our review of the evidence indicates that a genuine issue of ma- 
terial fact exists as to this question. 

Neither party has offered direct evidence from Brown or anyone 
else regarding the actual purpose of the loan or how the proceeds 
were in fact used.% First Union points to the credit request applica- 
tion that its employee completed in 1997 indicating that the original 

2. Global relies on its own unverified answers to First Cnion's request for admis- 
sions, but presents no authority allowing a party to rely upon its own unverified dis- 
covery responses in opposing summary judgment. See N.C.R. Civ. P. 56(c). 
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$250,000 loan was for the initial capitalization of Global. We observe 
that neither the form nor any affidavit indicates the source of this 
information. Since Global has not objected to consideration of this 
statement, we consider it as evidence supporting First Union's posi- 
tion. On the other hand, the $250,000 loan from 1997-closed three 
months after completion of the credit request form-was a personal 
loan and was not restricted to any particular purpose. By the time 
Brown signed the 1999 note and guaranty, the sole contracts at issue 
here, First Union had already loaned Brown an additional $400,000 
for the capitalization of Global and had, in the loan documents, 
restricted use of the loan proceeds to Global's business. Global has 
also offered evidence that Brown never made the required investment 
to be a co-equal owner of Global. The evidence produced by both par- 
ties, although hardly substantial, is sufficient to raise an issue of fact 
regarding the purpose of the loan. 

In Zimmerman, our Supreme Court held that the defendant's 
affidavits-stating (1) that the agent's investment activity was in the 
agent's personal capacity, (2) that the partnership was not in 
the business of making investments, and (3) that it knew nothing of 
the agent's activity-were sufficient to support the contention 
that the agent was not acting within the scope of his apparent author- 
ity. 286 N.C. at 37-38, 209 S.E.2d at 803. On the other hand, the 
Zimmerman plaintiff's evidence-suggesting (1) that the investment 
acts brought good will to the partnership and (2) that the firm in fact 
knew of them-"raised a genuine material issue for trial" and 
required reversal of the trial court's order granting summary judg- 
ment. Id. at 39-40, 209 S.E.2d at 804-05. This case presents a similar 
conflict in the evidence. 

This Court has affirmed summary judgment only when the 
corporate-related purpose was undisputed. Thus, in Foote & Davies, 
72 N.C. App. at 597,324 S.E.2d at 893-94, the president of the defend- 
ant company had signed a guaranty in connection with a contract for 
the printing of a catalog for a wholly-owned subsidiary of the defend- 
ant company. Similarly, in Bell Atlantic Dicoe, the president of the 
defendant corporation, which owned a fleet of trucks, had signed a 
guaranty of a business equipment lease for an affiliate corporation 
existing solely for the purpose of servicing those trucks. This Court 
held that the lease agreement was incidental to the defendant's busi- 
ness. Bell Atlantic Tricox, 114 N.C. App. at 775, 443 S.E.2d at 377. In 
both of these cases, the purpose of the guaranty and the guaranty's 
relationship to the defendant corporation's business interests were 
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undisputed. That is not the case here and, therefore, the trial court 
erred in granting summary judgment to First Union. 

Global, however, contends that it was entitled to summary judg- 
ment on First Union's claims since the evidence is undisputed that the 
$250,000 loan was a personal loan. A guaranty of a personal loan is 
not necessarily outside the apparent authority of an officer of a 
closely held company. In Investors Title Ins. Co. v. Herzig, 320 N.C. 
770, 774-75, 360 S.E.2d 786, 789 (1987), the Supreme Court held that 
the fact a partner in a law firm executed a title certificate on property 
that he owned for the purpose of obtaining a personal loan for him- 
self did not establish as a matter of law that the partner's act "was not 
for carrying on the business of the partnership." Affidavits that the 
law firm had no knowledge of its partner's act and that it was done 
solely for the partner's personal benefit instead "create[d] a genuine 
issue of material fact on this question" of apparent authority. Id.  at 
775, 360 S.E.2d at 789. Likewise, the fact that the loan involved in this 
case was a personal one supplied evidence giving rise to a genuine 
issue of fact; it is not dispositive. 

In addition to the dispute over the purpose of the loan, a dispute 
exists regarding First Union's knowledge of Brown's authority. A prin- 
cipal is not liable to a third person if "the third person has notice that 
the agent is exceeding actual authority." Foote & Davies, 72 N.C. App. 
at 595, 324 S.E.2d at 892. We hold that the evidence raises an issue of 
fact as to whether First Union had notice that Brown was exceeding 
his authority when he signed the 1999 guaranty. Global offered evi- 
dence that both Brindley and another Global employee told First 
Union prior to the signing of the 1999 guaranty that Brown had no 
authority to bind Global with respect to the $400,000 loan. In ad- 
dition, Global points to evidence that First Union's internal proce- 
dures required authorization by Global's board of directors as a pre- 
requisite to the loan and yet never obtained from Brown a certified 
copy of the actual board resolution. A jury could reasonably con- 
clude, in light of these facts, that First Union, in the exercise of rea- 
sonable care, was not justified in believing that Brown had authority 
to bind Global through the 1999 guaranty. See Zimmeman,  286 N.C. 
at 31, 209 S.E.2d at 799 ("[Tlhe determination of a principal's liability 
in any particular case must be determined by what authority the third 
person in the exercise of reasonable care was justified in believing 
that the principal had, under the circumstances, conferred upon his 
agent."). First Union urges that the 1999 notification was limited to 
the $400,000 loan, while Global contends that the 1999 notification 
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should be dispositive as to its liability. Both arguments are more 
properly presented to a jury. 

Global relies on Wachovia Bank v. Bob Dunn Jaguar, Inc., 117 
N.C. App. 165, 172, 450 S.E.2d 527, 532 (1994), in which the president 
of Bob Dunn Ford notified Wachovia that any guaranties had to have 
his personal approval and signature. Subsequently, a new corporation 
called Bob Dunn Jaguar was formed as a subsidiary of Bob Dunn 
Ford. Wachovia sought to enforce a guaranty signed by a vice presi- 
dent of Bob Dunn Ford for a Jaguar sold by Bob Dunn Jaguar. This 
Court affirmed the trial court's decision not to enforce the guaranty 
on the grounds that the earlier communication regarding guaranties 
and Bob Dunn Ford "divested [the vice president] of any authority 
which may have been imputed to him." Id. In response to Wachovia's 
claim that it was entitled to rely upon its belief that the guaranty 
signer's status as vice president authorized him to sign guaranties, the 
court held that the con~munication from the president provided 
"ample evidence from which plaintiff should have been on notice that 
[the vice president] was exceeding his authority." Id. While Global 
urges that Bob Dunn J a g u a ~  justifies entry of summary judgment in 
its favor, it overlooks the fact that the trial court's decision in Bob 
Dunn Jaguar was reached after a bench trial. 

For the foregoing reasons, we hold that neither party was en- 
titled to summary judgment on First Union's claims. Genuine 
issues of material fact exist regarding whether Brown was acting 
within his apparent authority and whether First Union was on no- 
tice that Brown was exceeding his authority when he signed the 
1999 guaranty. 

Global next contends that the trial court erred in granting sum- 
mary judgment to First Union on its counterclaims. We hold that the 
trial court properly concluded that Global failed to forecast sufficient 
evidence to support its counterclaims. 

[3] Global first contends that First Union breached a duty of good 
faith and fair dealing and made a material misrepresentation by con- 
cealment when it failed to disclose that Brown was signing a guaranty 
on behalf of Global for a personal loan to Brown. Global argues that 
First Union should not have accepted a guaranty signed by Brown 
without verifying that he had authority to act when First Union had 
reason to believe that Global was being misled by Brown. 
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This Court has previously held that "in some instances a creditor 
owes a duty to the guarantor to disclose information about the prin- 
cipal debtor." Gant u. NCNB Nat'l Bank of hT.C., 94 N.C. App. 198, 
199, 379 S.E.2d 865, 867, appeal dismissed and disc. review denied, 
325 N.C.706, 388 S.E.2d 453 (1989). Specifically, 

"[ilf the creditor knows, or has good grounds for believing that 
the surety [or guarantor] is being deceived or misled, or that he is 
induced to enter into the contract in ignorance of facts materially 
increasing the risks, of which he has knowledge, and he has an 
opportunity, before accepting his undertaking, to inform him of 
such facts, good and fair dealing demand that he should make 
such disclosure to him; and if he accepts the contract without 
doing so, the surety [or guarantor] may afterwards avoid it." 

Id. at 199-200, 379 S.E.2d at 867 (quoting First-Citizens Bank & 
f ixs t  Co. v. Akelaitis, 25 N.C. App. 522, 526, 214 S.E.2d 281, 284 
(1975); alteration in original). 

It is unclear whether a breach of this duty to disclose is more 
properly labeled a breach of the covenant of good faith and fair deal- 
ing or a claim for negligent nondisclosure. See Gant, 94 N.C. App. at 
200, 379 S.E.2d at 867 ("Plaintiff has alleged sufficient facts to state a 
claim against defendant, whether the cause of action is ultimately 
determined to be one for negligence or 'breach of duty of good faith,' 
as plaintiff has labeled her claims."). Although Global has asserted 
separate counterclaims for breach of the duty of good faith and fair 
dealing and "misrepresentation by concealment," it relies in each 
counterclaim on Gant to provide a duty to speak and points to the 
same facts as supporting each claim. We, therefore, address the coun- 
terclaims together. 

The facts of this case do not fall within the scope of Gant. If the 
finder of fact concludes that Brown did not have apparent authority 
to enter into the guaranty on behalf of Global, then Global never 
entered into a guaranty of Brown's loan. Accordingly, Global was not 
"induced to enter into the contract" by any non-disclosure and First 
Union cannot be said to have "accept[ed] the contract" without hav- 
ing made a required disclosure. Id. at 199-200, 379 S.E.2d at 867. On 
the other hand, if Brown did have apparent authority to sign a guar- 
anty in Global's name, the question arises whether First Union had a 
duty to make a disclosure to someone other than an agent of Global. 
Global has cited no authority suggesting that First Union may be held 
liable for a breach of good faith and fair dealing or non-disclosure 
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when negotiating with an officer of a company having apparent 
authority. We have found none. See Furman Lumber, Inc. v. 
Mountbatten Sur. Co., No. 96-7906, 1997 U.S. Dist. LEXIS 12118, at 
*35 (E.D. Pa. Aug. 6, 1997) (creditors who had made the required dis- 
closure to an agent of the guarantor "were under no duty to take any 
further affirmative action"). 

[4] Second, Global contends that the trial court erred in granting 
summary judgment to First Union on Global's counterclaim for unfair 
or deceptive trade practices in violation of N.C. Gen. Stat. 5 75-1.1. 
Global points to the following acts as constituting violations of N.C. 
Gen. Stat. § 75-1.1: (1) "First Union's preparation and presentment of 
a fictitious corporate resolution[;]" (2) First Union's renewal of the 
corporate guaranty without disclosing it to Global; and (3) the filing 
and pursuit of this action. 

In order to establish a claim under N.C. Gen. Stat. 3 75-1.1, a 
plaintiff must show: (I) defendant committed an unfair or deceptive 
act or practice; (2) the action in question was in or affecting com- 
merce; and (3) the act proximately caused injury to the plaintiff. 
Dalton v. Camp, 353 N.C. 647, 656, 548 S.E.2d 704, 711 (2001). "A 
practice is unfair if it is unethical or unscrupulous, and it is decep- 
tive if it has a tendency to deceive." Id. Although it is a question of 
fact whether the defendant performed the alleged acts, it is a ques- 
tion of law whether those acts constitute an unfair or deceptive trade 
practice. First Atl. Mgmt. Corp. v. Dunlea Realty Co., 131 N.C. App. 
242, 252-53, 507 S.E.2d 56, 63 (1998). In a business context, this 
question is determined based on the likely effect on "the average 
businessperson." Bolton COT. v. T A. Loving Co., 94 N.C. App. 
392, 412, 380 S.E.2d 796, 808, disc. review denied, 325 N.C. 545, 385 
S.E.2d 496 (1989). 

First Union's use of the "corporate resolution" among the other 
loan documents that Brown signed as a condition of the 1997 
$250,000 loan was not unfair or deceptive within the meaning of N.C. 
Gen. Stat. $ 75-1.1. Global never saw this corporate resolution until 
this litigation and provides no explanation how the resolution 
could have deceived it or how it harmed Global. See Melton v. Family 
First Mortgage Corp., 156 N.C. App. 129, 135, 576 S.E.2d 365, 370 
(bank's backdating of loan application documents could not support 
claim under N.C. Gen. Stat. 5 75-1.1 when plaintiff failed to present 
any evidence of harm from act), aff'd per curium, 357 N.C. 573, 597 
S.E.2d 672 (2003). 
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Global also contends that the same facts supporting its claim for 
breach of the covenant of good faith and fair dealing supports a claim 
for unfair and deceptive trade practices. For the same reasons that 
we held summary judgment was appropriate as to that counterclaim, 
we also hold those facts are insufficient to establish a claim under 
N.C. Gen. Stat. 5 75-1.1. 

Finally, Global argues that First Union's pursuit of this lawsuit 
constitutes an unfair and deceptive trade practice. In Reichhold 
Chems., Inc. v. Goel, 146 N.C. App. 137, 157, 555 S.E.2d 281, 293 
(2001), appeal dismissed, 356 N.C. 677, 577 S.E.2d 635, disc. review 
denied, 356 N.C. 677,577 S.E.2d 634 (2003), this Court held that a law- 
suit which is "objectively reasonable" cannot canstitute an unfair 
trade practice under N.C. Gen. Stat. 5 75-1.1. Since Global has not 
demonstrated that this lawsuit was objectively unreasonable, it can- 
not form a basis for an unfair and deceptive trade practices claim. 

Conclusion 

We hold that the record reveals genuine issues of material fact 
with respect to First Union's claim for relief against Global and, 
therefore, reverse the trial court's entry of summary judgment in 
favor of First Union on that claim and remand this matter for such 
further proceedings as may be appropriate. We affirm the trial court's 
entry of summary judgment as to Global's counterclaims. 

Affirmed in part, reversed in part and remanded. 

Chief Judge MARTIN and Judge STEELMAN concur. 

J&M AIRCRAFT MOBILE T-HANGAR, INC., DERYL PERRY, AND JUDY PERRY, 
PLAINTIFFS v. JOHNSTON COUNTY AIRPORT AUTHORITY, NORMAN B. 
GRANTHAM, AND ROYAL H. DICKSON, JR., DEFENDANTS 

No. COA03-1202 

(Filed 19 October 2004) 

1. Injunctions- preliminary-failure to  demonstrate 
irreparable harm 

The trial court did not abuse its discretion by denying 
plaintiff company's motion for a preliminary injunction barring 
execution of a North Carolina default judgment based on alleged 
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insufficiency of service because, even if plaintiff can prove that it 
had no actual notice of the first complaint in a prior action thus 
giving it a reasonable chance of prevailing on the merits of its 
Rule 60 motion to set aside the default judgment, defendant did 
not demonstrate irreparable harm since the Georgia action to col- 
lect on the original North Carolina default judgment was stayed 
pending the outcome of this action. 

2. Process and Service- sufficiency of service of process- 
Rule 60 motion 

The trial court erred by granting defendant airport authority's 
motion to dismiss plaintiff company's complaint seeking to set 
aside a prior default judgment based on plaintiff's alleged failure 
to file this action within a reasonable time as required by N.C.G.S. 
Q 1A-1, Rule 60(b)(4) because, construing the complaint liberally 
and taking all the facts as alleged, the complaint does assert a 
valid Rule 60 claim in that the judgment would be void if plaintiff 
was never properly served. 

Judge GEER concurring in part and dissenting in part. 

Appeal by plaintiff from order entered 11 July 2003 by Judge 
Knox V. Jenkins, Jr., in Johnston County Superior Court. Heard in the 
Court of Appeals 19 May 2004. 

James T Johnson, PA., by James T Johnson for plaintiffs- 
appellants. 

J .  Mark Payne for the defendant-appellees. 

ELMORE, Judge. 

The first civil action in this case was filed 5 September 2001 in 
Johnston County, North Carolina. The action concerned airplane 
hangars which J&M Aircraft Mobile T-Hangar, Inc. (J&M) constructed 
at the Johnston County Airport, but were never paid for. The Airport 
Authority was responsible for making sure each of the airlines paid 
J&M for their individual hangars, and in return the Airport Authority 
was to earn a commission. The con~mission agreed upon was 
$1,000.00 for each of 40 hangars. J&M apparently never received 
full payment for the hangars and, in return, J&M never paid the 
Airport Authority their commission. The Airport Authority sued for 
the commission. 
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The plaintiff therein (the Airport Authority) attempted service on 
the defendant (J&M), a Georgia corporation, at its office in Georgia. 
J&M claimed it never received service, and that someone who works 
in the building where its office is located but does not work for J&M 
signed the receipt. The signature is apparently indecipherable. J&M 
was not aware of that action until well after the default judgment was 
entered against it. The default judgment awarded plaintiffs $37,000.00 
plus 8% interest from 15 February 1999 until paid. 

J&M learned of the default judgment when it was served with a 
complaint filed in Georgia attempting to enforce collection of the 
North Carolina default judgment. J&M and the Perrys, owners and 
enlployees of J&M, attempted to attack the North Carolina judgment 
in the Georgia court, claiming North Carolina had no jurisdiction. 
J&M's attorney requested a protective order and an injunction, which 
was denied by the Georgia trial court. The Georgia trial court then 
stayed the action in Georgia to allow J&M to attack the North 
Carolina judgment in North Carolina. 

J&M attempted to obtain counsel in North Carolina but eventu- 
ally filed a p?-o se complaint which was later amended when it 
retained counsel. The conlplaint included a Rule 60 motion to set 
aside the prior North Carolina default judgment. The complaint also 
moved the trial court for temporary, preliminary, and permanent 
injunctive relief to stay the enforcement of the judgment. 

The North Carolina court ordered a temporary restraining order 
against the Airport Authority in June of 2003. Later that month, the 
trial court heard the motion for an injunction. The trial court denied 
the motion and granted the defendant's motion to dismiss, concluding 
as a matter of law that the service in the original action was sufficient 
under N.C. Gen. Stat. 5 1A-1, Rule 4dj)(6)c. The trial court said that 
J&M failed to bring evidence to overcome the presumption of valid 
service. The trial court found the default judgment valid, and found 
no grounds for continuing the stay of the Georgia action. 

From that denial of the Rule 60 motion and motion for injunction, 
and the granting of the motion to dismiss, J&M appeals. 

[I] J&M first assigns error to the trial court's denial of the motion for 
preliminary injunction, arguing that the appellants are reasonably 
likely to have prevailed on the merits and that appellants will suffer 
irreparable harm if the injunction is not issued. 
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The scope of appellate review in the granting or denying of a 
preliminary injunction is essentially de novo. An appellate court is 
not bound by the findings, but may review and weigh the evidence 
and find facts for itself. Robins & Weill, Inc. v. Mason, 70 N.C. 
App. 537, 320 S.E.2d 693, disc. review denied, 312 N.C. 495, 322 
S.E.2d 559 (1984). 

As a general rule, a preliminary injunction is an extraordinary 
measure taken by a court to preserve the status quo of the parties 
during litigation: 

It will be issued only (1) if a plaintiff is able to show likelihood of 
success on the merits of his case and (2) if a plaintiff is likely to 
sustain irreparable loss unless the injunction is issued, or if, in 
the opinion of the Court, issuance is necessary for the protection 
of a plaintiff's rights during the course of litigation. 

A.E.P Industries, Inc. v. McClure, 308 N.C. 393, 401, 302 S.E.2d 754, 
759-60 (1983). 

The order denying the injunction contains findings of fact which 
tend to focus on the sufficiency of service. The trial court concluded 
as a matter of law that regardless of the sufficiency or insufficiency 
of process that the defendant did not file his Rule 60 motion "within 
a reasonable time" pursuant to N.C. Gen. Stat. 5 1A-1, Rule 60(b)(4) 
(2003). The record shows that J&M was aware and in possession of 
the complaint and default judgment in February 2002, and did not file 
the current action until 15 months later-19 months after the filing of 
the default judgment. The trial court concluded as a matter of law 
that "15 months is not a reasonable time for filing this action, partic- 
ularly in light of the fact that the delay may materially affect the 
Airport's ability to pursue its claim were the Default Judgment to be 
set aside," citing Ho?mrd v. Williams, 40 N.C. App. 575, 253 S.E.2d 
571 (1979). 

A motion for relief under Rule 60(b) is addressed to the sound 
discretion of the trial court and appellate review is limited to deter- 
mining whether the court abused its discretion. Sink v. Easter, 288 
N.C. 183, 217 S.E.2d 532 (1975); Hilton v. Howington, 63 N.C. App. 
717, 306 S.E.2d 196 (1983), disc. review denied, 310 N.C. 152, 311 
S.E.2d 291 (1984). While motions pursuant to subsections (b)(l), 
(b)(2), and (b)(3) of this rule must be made "not more than one year 
after the judgment, order, or proceeding was entered or taken," as 
well as "within a reasonable time," motions pursuant to subsections 
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(b)(4), (b)(5), and (bj(6) of this rule must simply be made "within a 
reasonable time," and what constitutes a "reasonable time" depends 
upon the circumstances of the individual case. Nickels v. Nickels, 51 
N.C. App. 690, 277 S.E.2d 577, disc. review denied, 303 N.C. 545, 281 
S.E.2d 392-93 (1981). 

We note that J&M immediately retained counsel, tried to attack 
the judgment in Georgia, obtained a stay in Georgia in order to attack 
the judgment in North Carolina, and filed the Rule 60 motion within 
15 months of having notice for the first time that there was a 
$37,000.00 judgment against it. If J&M can prove that it had no actual 
notice of the first complaint, then it has a reasonable chance of pre- 
vailing on the merits of the Rule 60 motion. 

However, reasonable time notwithstanding, a party is also 
required to demonstrate irreparable harm. Here, defendant did not 
demonstrate irreparable harm since the Georgia action to collect on 
the original North Carolina default judgment was stayed pending 
the outcome of this action. The trial court did not err in denying 
the motion for injunctive relief, because irreparable harm was 
not shown. 

[2] J&M also assigns error to the trial court's decision to grant the 
motion to dismiss, arguing that its amended complaint stated a claim 
upon which relief could be granted. 

The essential question on a motion for Rule 12(b)(6) is whether 
the complaint, when liberally construed, states a claim upon which 
relief can be granted on any theory. Bamzaby v. Boardman, 70 N.C. 
App. 299,318 S.E.2d 907 (1984), rev'd on other grounds, 313 N.C. 565, 
330 S.E.2d 600 (1985). The test on a motion to dismiss for failure to 
state a claim upon which relief can be granted is whether the plead- 
ings, when taken as true, are legally sufficient to satisfy the elements 
of at least some legally recognized claim. Arroyo v. Scottie's 
Professional Window Cleaning, 120 N.C. App. 154, 461 S.E.2d 13 
(1995), disc. review improvidently allowed, 343 N.C. 118, 468 S.E.2d 
58 (1996). 

Our standard of review is whether, construing the complaint lib- 
erally, the allegations of the complaint, treated as true, are sufficient 
to state a claim upon which relief may be granted under some legal 
theory. Country Club of Johnston Cty., Inc. v. U.S. Fidelity & Guar. 
Co., 150 N.C. App. 231, 563 S.E.2d 269 (2002). 
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In this case, the trial court concluded as a matter of law: 

14. Finding that plaintiff [J&M] failed to file this action within a 
reasonable time 'as required by N.C. Gen. Stat. ii 1A-1, Rule 
60(b)(4), the Court finds that Plaintiff J&M has failed to state 
any grounds upon which a claim may be based and, therefore, 
Defendant Airport's Motion to Dismiss should be granted. 

15. The Court further finds that the proper action to set aside a 
Judgment pursuant to N.C. Gen. Stat. $ 1A-1, Rule 60(b)(4) is 
a motion in the cause and that a separate action has been 
filed in this matter is unsupported in law and may be dis- 
missed on those grounds in addition to those other grounds 
set out above. 

The verified amended complaint stated: 

1. This is a civil action pursuant to Rule 60 of the North Carolina 
Rules of Civil Procedure to set aside that particular judgment 
obtained by Defendant. . . on November 2,2001 in a previously 
filed Johnston County civil action, file number 01 CVS 2306 
(this prior action is hereinafter referred to as "the prior civil 
action" and the November 2,2001 judgment obtained therein is 
herinafter referred to as "the prior judgment" . . .). J&M was 
never served with the summons and complaint in the prior 
civil action, yet the Airport Authority represented to the Court 
that the summons and complaint had been served. Therefore 
the prior judgment should be set aside as void and as a result 
of a fraud upon the Court. If the prior judgment is set aside, 
J&M will defend the prior action on its merits. 

Construing the complaint liberally, and taking all the facts as 
alleged, the complaint does assert a valid Rule 60 claim in that the 
judgment would be void if the defendant were never properly served. 
If the Rule 60 motion was made within a reasonable time, which we 
hold that it was, then the trial court erred in dismissing the action for 
failure to state a claim upon which relief may be granted. 

We reverse the trial court and remand for further proceedings. 

Reversed and remanded. 

Judge BRYANT concurs. 
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Judge GEER concurs in the result in part and dissents in part by 
separate opinion. 

GEER, Judge, concurring in the result in part and dissenting 
in part. 

I differ from the majority because I believe that plaintiff J&M 
Aircraft Mobile T-Hangar, Inc. ("J&MV) could only seek to set aside 
the default judgment by a motion in the original action brought by 
Johnston County Airport Authority (the "Airport Authority") and not 
through an independent action. Nevertheless, the trial court could, as 
it did, treat the action as a Rule 60(b) motion. Since, however, a 
motion to dismiss can only be filed as to a complaint, a counterclaim, 
or a cross-claim, principles governing motions to dismiss are not 
applicable to a motion under Rule 60(b) and, for that reason, I cannot 
fully concur in the majority opinion. I do agree, however, that the trial 
court's order granting the motion to dismiss should be reversed and 
the matter remanded for further proceedings. 

Indeuendent Action 

In Hassell v. Wilson, 301 N.C. 307, 272 S.E.2d 77 (1980), the 
Supreme Court explained when an independent action is permissible 
and when a challenge must be by motion: 

Rule 60 provides for an attack on a judgment void because of 
lack of personal jurisdiction by way of motion in the cause or 
independent action. But which method must be used depends 
upon whether the jurisdictional defect appears on the face of 
the record. If the officer's return of process shows that service 
was duly made upon the party over which personal jurisdic- 
tion was required, then that party may attack the proceeding 
only by a motion in the cause; but if a defect in the service of 
process appears on the face of the return itself, the prior pro- 
ceeding may be attacked either by motion in the cause or by an 
independent action. 

Id.  at 311-12, 272 S.E.2d at 80. Here, no defect of service appears on 
the face of the record; J&M could not establish a lack of service with- 
out filing affidavits. Accordingly, under Hassell, J&M was required to 
proceed by filing a Rule 60(b)(4) motion in the original lawsuit. 

The fact that J&M filed instead an independent action is not 
necessarily fatal. The Supreme Court has also recognized that a 
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trial court may treat an independent action as if it were a motion in 
the cause: 

Plaintiffs, in their second cause of action, seek to attack the for- 
mer judgment by independent action rather than by a motion in 
the original cause. On the facts alleged[,] their remedy, if any, is 
by motion in the cause. The court below, rather than dismiss, 
treated it as such. This was permissible. 

Coker v. Coker, 224 N.C. 450,451-52, 31 S.E.2d 364,365 (1944) (inter- 
nal citations omitted). 

The trial court below properly stated, under the circumstances of 
this case, "that the proper action to set aside a Judgment pursuant to 
N.C. Gen. Stat. $ 1A-1, Rule 60(b)(4) is a motion in the cause and that 
a separate action has been filed in this matter is unsupported in law 
and may be dismissed on those grounds in addition to those other 
grounds set out above." Despite this conclusion, the court resolved 
the merits of the Rule 60(b)(4) claim; it thus necessarily treated the 
complaint as a motion in the cause. I believe that it would serve no 
purpose to affirm the trial court's dismissal based on the fact that this 
is an improper independent challenge to the judgment when J&M 
would still be entitled to file a motion in the cause and the issues 
would all have to be addressed in any event. As explained below, the 
Airport Authority would not be able to argue that the passage of time 
barred the motion. 

I would, however, dismiss the claims brought by plaintiffs Deryl 
Perry and Judy Perry and the claims asserted against defendants 
Norman B. Grantham and Royal H. Dickens, Jr. Plaintiffs only seek to 
set aside the default judgment in the Airport Authority action and to 
obtain an injunction barring execution on that judgment. The only 
parties to the default judgment are the Airport Authority and J&M. 
Since I would deem this action to be a motion in the cause, the par- 
ties would again be limited to the Airport Authority and J&M. I 
believe the claims of Deryl Perry and Judy Perry and the claims 
against Grantham and Dickens should be dismissed. To this extent, I 
would affirm the trial court. 

nmeliness of Claim 

The trial court's conclusion that a Rule 60(b)(4) motion must be 
made within a reasonable time and that the motion to dismiss should 
be granted because J&M was dilatory in filing its action is contrary to 
the law. "Service of process, unless waived, is a jurisdictional require- 
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ment. If the summons and complaint were not served on defendant, 
the default judgment . . . is void . . . ." Blair Auto Co. v. McLain, 7 N.C. 
App. 567, 568, 173 S.E.2d 45, 46 (1970). If J&M is correct that it was 
not served with the Airport Authority's summons and complaint, then 
the trial court in that action lacked jurisdiction over J&M and the 
default judgment is void. Our courts have repeatedly held that 
"because a void judgment is a legal nullity, it may be attacked at any 
time." Freeman v. Freeman, 155 N.C. App. 603, 606, 573 S.E.2d 708, 
711 (2002), disc. review denied, 357 N.C. 250, 582 S.E.2d 32 (2003). 
See also Van Engen v. Que Scientific, Inc., 151 N.C. App. 683, 689, 
567 S.E.2d 179, 184 (2002) (when orders were entered without per- 
sonal jurisdiction over defendants, they were void and could be 
attacked at any time). J&M was, therefore, entitled to move under 
Rule 60(b)(4) "at any time" to set aside the default judgment on the 
grounds of lack of service. The trial court erred in concluding that 
J&M was dilatory and the Rule 60(b)(4) claim untimely. 

Rebuttal of the Presumution of Service 

The trial court also concluded that dismissal was justified 
because "[tlhe record demonstrates no evidence other than a denial 
of service by the entity subject to the Default Judgment. Therefore, 
the evidence presented by J & M fails to overcome the presumption 
of valid service by failure to provide any independent evidence that 
service was not made." I believe that this assertion-a mixed state- 
ment of fact and law-is neither supported by competent evidence 
nor a correct application of the law. 

The trial court correctly noted that the affidavit of the Airport 
Authority's counsel in the original action was sufficient to raise a pre- 
sumption of valid service: 

Under N.C.G.S. § 1A-1, Rule 4(j2)(2) (2001), a party who seeks 
a default judgment "shall file an affidavit with the court show- 
ing proof of such service in accordance with the requirements of 
G.S. [§ I  1-75.10(4)[.In Rule 4dj2)(2) further provides that the affi- 
davit, when accompanied by the postal delivery receipt signed 
by the person who received the summons, "raises a presump- 
tion that the person who received the mail . . . and signed the 
receipt was an agent of the addressee authorized by appointment 
or by law to be served or to accept service of process[.]" 
Regarding this provision, this Court has long held that the provi- 
sion in [Rule 4dj2)] . . . contemplates merely that the registered or 
certified mail be delivered to the address of the party to be served 
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and that a person of reasonable age and discretion receive the 
mail and sign the return receipt on behalf of the addressee. A 
showing o n  the face of the record of compliance w i t h  the statute 
providing for service of process raises a rebuttable presumption 
of valid service. 

Granville Med. Ctr. v. Tipton, 160 N.C. App. 484, 490-91, 586 S.E.2d 
791, 796 (2003) (emphasis added; internal quotation marks omitted). 
Here, the Airport Authority attempted to serve J&M by certified mail, 
return receipt requested, and its counsel filed an affidavit including 
the information required by N.C. Gen. Stat. 5 1-75.10(4) (2003) (set- 
ting forth the method for proof of service) and attaching the return 
receipt indicating delivery to J&M's address. This evidence was suffi- 
cient to raise a rebuttable presumption of valid service. 

The question before the trial court was whether J&M produced 
evidence to rebut that presumption. In Granville, cited by the Airport 
Authority, this Court held that 

a defendant who seeks to rebut the presumption of regular serv- 
ice generally must present evidence that service of process failed 
to accomplish its goal of providing defendant with notice of the 
suit, rather than simply questioning the identity, role, or authority 
of the person who signed for delivery of the summons. 

160 N.C. App. at 493, 586 S.E.2d at 797. The Court found the defend- 
ant's affidavit inadequate because it only alleged that the defendant 
had not employed a person with the same name as the person who 
signed the receipt, and "[c]onspicuously absent from defendant's affi- 
davit is any allegation that he did not receive the summons, or did not 
receive notice of the suit." Id. at 493-94, 586 S.E.2d at 798. 

In this case, the trial court inexplicably stated that the record 
contained no evidence other than a denial of service. In fact, J&M 
produced substantial evidence that it was not served. Its complaint 
was verified and asserts that the Airport Authority's "summons and 
complaint was never received by Judy Perry, Deryl Perry, or any agent 
or employee of J&M." In addition, J&M submitted the affidavits of 
each of its employees at the time of the purported service, including 
Deryl Perry (the president and sole shareholder of J&M), Judy Perry 
(the secretary and registered agent for J&M), employee David Perry, 
employee James Lane, and employee Robert Perry. Deryl Perry's affi- 
davit establishes that J&M had no other en~ployees during the perti- 
nent time frame. 
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Each of the en~ployees states that he or she did not receive the 
summons and complaint that was supposedly served. According to 
the affidavits, only Deryl and Judy Perry were allowed to sign for 
delivery of papers on behalf of J&M, and, in October 2001, the other 
employees would not have been working in the office and, therefore, 
would not have been available to sign for the delivery of any papers. 
Each affiant also states that he or she does not recognize the signa- 
ture of the person who signed the return receipt and cannot identify 
the name on the receipt. Deryl Perry also filed a second affidavit that 
stated: "I did not receive a copy of the summons and complaint in the 
Johnston County lawsuit filed by the Johnston County Airport 
Authority . . . against J&M of which I an1 now aware the file num- 
ber is 01 CVS 2306 . . . at any time in September. October or November 
2001. No other employee or agent of J&M received a copy of the 
summons and complaint filed in the prior North Carolina action dur- 
ing this time." 

Given the illegibility of the signature on the receipt, it is difficult 
to conceive of what additional evidence J&M could have produced to 
rebut the presumption. Through affidavits, it identified all of its 
employees, established that none of them signed the receipt or 
received the summons and complaint, and confirmed that J&M could 
not identify who signed the receipt. Since a court could reasonably 
conclude based on J&M's evidence that it was not served with the 
summons and complaint, that evidence was sufficient to rebut the 
presun~ption of service. See N.C. Gen. Stat. 3 8C-1, Rule 301 (2003) (a 
party rebuts a presumption "by the introduction of evidence suffi- 
cient to permit reasonable minds to conclude that the presumed fact 
does not exist"). See also In  re Williams, 149 N.C. App. 951, 959, 563 
S.E.2d 202, 206 (2002) ("Respondent did not rebut this presumption 
by showing he never received the summons and complaint."); Poole v. 
Hanover Brook, Inc., 34 N.C. App. 550,555,239 S.E.2d 479,482 (1977) 
("Defendant did not attempt to rebut this presumption by showing 
that he did not receive copies of the summons and complaint."), disc. 
review denied, 294 N.C. 183, 241 S.E.2d 518 (1978). 

The trial court, however, found that J&M in fact admitted receiv- 
ing the complaint: 

The Brief [in the Georgia action] included an admission 
that the Complaint was delivered but not delivered to the regis- 
tered agent nor served by personal service. The Brief contained 
the following language: "Sometime in 2000 a person other than 
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the agent for service as the Defendant received a certified letter 
at his residence. This letter was not addressed to the proper 
corporate agent and was not received by the corporate agent for 
service, merely the letter was simply delivered. [Emphasis 
added.] At no time did the Sheriff or Marshall or a certified 
recognized server deliver said service and process upon the 
Defendant." 

(Emphasis original in trial court's order) Although it is unclear what 
J&M's Georgia counsel meant in the brief, this statement could not be 
an admission that J&M received the filed complaint. As the trial 
court's order acknowledges, the Airport Authority's complaint was 
filed on 1 September 2001. The summons would have been issued at 
the same time. The "letter" referenced in the brief was received 
"[s]ometime in 2000." That "letter" could not, therefore, have been the 
filed complaint and could not have included the summons as signed 
.by the Clerk of Court. Whatever was included in "the letter" cannot 
support a finding of service. Thomas & Howard Co. v. Dimark 
Catastrophe Sews., Inc., 151 N.C. App. 88, 91, 564 S.E.2d 569, 572 
(2002) (mailing of summons and complaint prior to documents 
having been filed or signed by the Clerk of Court was not effective 
service). The trial court's finding that J&M in fact received the com- 
plaint is not supported by evidence. 

In support of its conclusion that J&M has failed to rebut the 
presumption of valid service, the trial court relied upon Steffey v. 
Mazxa Constr. Group, Inc., 113 N.C. App. 538,439 S.E.2d 241 (1994), 
disc. review improvidently allowed, 339 N.C. 734, 455 S.E.2d 155 
(1995). Steffey did not, however, address the question before either 
the trial court or this Court. It considered only whether the plaintiff 
had met the requirements of Rule 4 sufficiently to give rise to the pre- 
sumption of service in the first place. In Steffey, 113 N.C. App. at 
540-41, 439 S.E.2d at 243, this Court rejected the City of Burlington's 
argument that service on a city is not valid under Rule 4 unless the 
mayor or city manager personally signs the return receipt. There was 
no contention in Steffeey that the City had not received the summons 
and complaint; the City in fact timely moved to dismiss for insuffi- 
cient service of process. 

I would, therefore, hold that the trial court erred in conclud- 
ing that J&M failed to rebut the presumption of service. Upon 
J&M's rebutting the presumption, the trial court was required to 
determine, based on all the evidence, whether J&M was in fact served 
with the Airport Authority's summons and complaint. Ctf. N.C. Gen. 
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Stat. Q 8C-1, Rule 301 ("When the burden of producing evidence to 
meet a presumption is satisfied, the court must instruct the jury that 
it may, but is not required to, infer the existence of the presumed fact 
from the proved fact."). 

In deciding that J&M had failed to rebut the presumption of serv- 
ice, the trial court did not consider all of the evidence, such as the 
affidavits. On a Rule 60(b)(4) motion, "[ilf there is 'competent evi- 
dence of record on both sides' of the Rule 60(b) motion, it is the duty 
of the trial court to evaluate such evidence . . . ." Blankenship v. 
Town & Country Ford, Inc., 155 N.C. App. 161, 165, 574 S.E.2d 132, 
134 (2002) (quoting Sau:yer u. Goodman, 63 N.C. App. 191, 193, 303 
S.E.2d 632, 634, disc. review denied, 309 N.C. 823, 310 S.E.2d 352 
(1983)), disc. review denied, 357 N.C. 61, 579 S.E.2d 384 (2003). 

The Arport Authority's affidavit of service is not conclusive, but 
rather must be weighed against J&M1s affidavits and any other evi- 
dence presented by the parties. We observe that the affidavit of serv- 
ice asserts that J&M "was served through an agent of its Registered 
Agent," but the record does not currently contain any indication that 
the affiant has personal knowledge that the person who signed the 
receipt was an agent of Judy Perry, J&M's Registered Agent.l 
Because, however, the Airport Authority filed a motion to dismiss and 
relied upon only the presumption of service, it has not had an oppor- 
tunity to produce evidence that service was valid. Upon remand, the 
trial court has the responsibility of determining the credibility of the 
witnesses and the weight of the evidence. Blair Auto Co., 7 N.C. App. 
at 569, 173 S.E.2d at 46 (with respect to a motion to set aside a default 
judgment for lack of service, "[tlhe credibility of the witnesses and 
the weight of the evidence was for determination by the trial judge in 
discharging his duty to find the facts"). 

Preliminarv Iniunction 

With respect to the preliminary injunction, I agree with the major- 
ity that J&M has failed to demonstrate irreparable injury, but I reach 
this conclusion for different reasons. The majority opinion concludes 
that J&M failed to demonstrate irreparable harm because the Georgia 
execution proceedings were stayed pending the outcome of this case. 

1. By way of comparison, in Lemon v. Combs, 161 N.C. App. 615, 596 S.E.2d 344, 
346 (2004), the plaintiff presented not only the deputy sheriff's return of service (nec- 
essarily based on personal knowledge) attesting that he had personally served Sean 
Combs, but also submitted affidavits of the deputy sheriff and two other witnesses to 
the service. 
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I read the Georgia order differently. The order stays enforcement of 
the North Carolina judgment "until such time as all available appeals 
or actions in North Carolina are concluded or until the stay is termi- 
nated by another provision of this Order." A subsequent paragraph of 
the order provides (emphasis added): "The stay provided herein shall 
terminate and the other provisions hereof shall take effect upon the 
unsuccessful conclusion of the appeal or action to set aside in North 
Carolina or  the expiration or vacation of the stay i n  the North 
Carolina court . . . ." The trial court's order in this case 
terminates the temporary restraining order and "orders that any 
and all stays of the Georgia action are hereby terminated and 
vacated." Subsequently, the trial court denied J&M's motion for a stay 
pending appeal and this Court denied the petition for writ of super- 
sedeas. Because the stay in Georgia was contingent on an injunction 
here, I do not believe that the Georgia stay demonstrates a lack of 
irreparable harm. 

It is, however, well established that: 

[tlhe applicant for a preliminary injunction has the burden of 
proving the probability of substantial injury to the applicant if the 
activity of which it complains continues to the final determina- 
tion of the action. It is not enough that a plaintiff merely allege 
irreparable injury. Rather, "[tlhe applicant is required to set out 
with particularity facts supporting such statements so the court 
can decide for itself if irreparable injury will occur." 

Town of Knightdale v. Vaughn, 95 N.C. App. 649,651,383 S.E.2d 460, 
461 (1989) (internal citation omitted; quoting United Tel. Co. of 
Carolina, Inc. v. Universal Plastics, Inc., 287 N.C. 232, 236, 214 
S.E.2d 49, 52 (1975)). In this case, J&M bases its claim of irreparable 
injury solely on an allegation in the verified complaint that J&M 
would suffer "immediate and irreparable harm in the form of loss of 
property, damage to credit ratings and damage to the plaintiff's earn- 
ing capacity." This allegation, even though verified, does not provide 
the particularity necessary to support a finding of irreparable injury. 
I, therefore, agree that the trial court properly denied the motion for 
a preliminary injunction. 
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1. Rape- second-degree-eleven-year-old victim-testimony 
sufficient 

There was no error in the denial of a motion to dismiss a 
second-degree rape prosecution where the eleven-year-old victim 
testified that defendant had put his "private7' inside her "private" 
four to eight times. 

2. Rape- first-degree statutory-evidence sufficient 
There was no error in denying a motion to dismiss a first- 

degree statutory rape prosecution where there was evidence that 
defendant was more than four years older than the eleven-year- 
old victim and the child testified to penetration. 

3. Appeal and Error- constitutional claim-not raised at 
trial 

A claim of double jeopardy in a prosecution for first-degree 
statutory rape and second-degree forcible rape was not consid- 
ered on appeal because it was not raised at trial. 

4. Sexual Offenses- with child-evidence sufficient 
The denial of a motion to dismiss a prosecution for first- 

degree sexual offense with a child was not error where the child 
testified that defendant forced fellatio. 

5. Indecent Liberties- child's testimony-sufficient 
The trial court did not err by denying a defendant's motion to 

dismiss an indecent liberties prosecution where the child's testi- 
mony was sufficient for the jury to infer that defendant acted to 
arouse or gratify sexual desire. 

6. Confessions and Incriminating Statements- statements by 
defendant-no Miranda warning-not yet arrested 

Statements made by defendant to a deputy while receiving 
treatment for an unrelated injury at a hospital were properly 
admitted in a prosecution for first-degree statutory rape and 
other offenses. The deputy did not inform defendant of his 
Miranda rights, but did tell him that he was not under arrest, was 
free to leave, and did not have to speak with him, and defendant 
was not in fact arrested until days later. Defendant had not been 
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indicted, an arrest warranted had not been issued, and Fellers v. 
United States, 540 U.S. - (2004) is not controlling. 

7. Evidence- letters from jail-no reasonable expectation 
of privacy 

Letters defendant wrote to his wife from jail were properly 
admitted in a prosecution for first-degree statutory rape and 
other offenses. The letters were not marked "legal" or addressed 
to an attorney and were given to jail personnel to mail. There was 
no reasonable expectation of privacy. 

8. Evidence- marital privilege-letters from jail 
Letters sent by an incarcerated defendant to his wife that 

were seized by law enforcement officers were admissible de- 
spite defendant's claim of marital privilege. A third person who 
overhears a conversation between husband and wife may be 
examined as to that conversation, and confidential letters from 
husband to wife are admissible against the husband when 
brought into court by a third party. 

9. Appeal and Error- assignments of error-authority not 
presented-testimony not specifically identified-review 
waived 

Defendant waived appellate review of whether certain of 
his statements to a deputy should have been admitted by not 
presenting authority to support his assignment of error and 
by not specifically identifying those portions of testimony at 
issue. Moreover, defendant's statements were corroborated by 
other evidence. 

10. Witnesses- expert-sexual assault nurse examiner 
The trial court did not abuse its discretion in a prosecution 

for statutory rape and other offenses by allowing a nurse to tes- 
tify as an expert sexual assault nurse examiner where she had 
been employed by the hospital for nineteen years; had served as 
a nurse manager in the emergency department for two years; had 
a bachelor of science in nursing and had received special sexual 
assault nurse examiner training in 1999; that training involved 
forty hours in the classroom and fifty-six hours of clinical prac- 
tice; the witness was specifically trained to examine the victim's 
demeanor and body language as well as to look for physical evi- 
dence and signs of trauma; and the witness had been a certified 
sexual assault nurse examiner for three years at the time of trial. 
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11. Evidence- sexual offenses-medical testimony-injuries 
consistent with assault 

The trial court did not err in a prosecution for statutory rape 
and other offenses by permitting a doctor and a nurse who were 
qualified as experts to testify about whether their examinations 
and findings were consistent with a child who had suffered kiss- 
ing on the breast and vaginal penetration. 

Sexual Offenses- first-degree statutory sexual offense- 
instruction on attempt denied-evidence not sufficient 

The trial court did not err in a prosecution for first-degree 
statutory sexual offense by not giving an instruction on the 
lesser-included offense of attempted first-degree sexual offense. 
Although defendant testified that he attempted vaginal inter- 
course (but failed due to a back spasm), no evidence was pre- 
sented that defendant attempted to engage in the sexual acts 
required for first-degree sexual offense. 

Appeal by defendant from judgments entered 22 August 2003 by 
Judge Clarence E. Horton, Jr., in Stanly County Superior Court. Heard 
in the Court of Appeals 15 September 2004. 

Attorney General Roy Cooper, by Assistant Attorney General 
R. Kirk Randleman, for the State. 

Curlton, Rhodes & Carlton, by Gury C. Rhodes, for. defendant- 
appellant. 

TYSON, Judge. 

Harry Lee Fuller ("defendant") appeals from judgments entered 
after a jury found him to be guilty of second-degree forcible rape, 
first-degree statutory rape, first-degree statutory sexual offense, and 
three counts of indecent liberties with a minor. We find no error. 

I. Background 

The State's evidence tended to show that on 30 June 2002, eleven- 
year-old P.E. ("the child") was visiting with B.F., defendant's daughter. 
Around 8:00 or 9:00 p.m., defendant, B.F., and the child were riding in 
defendant's car. Defendant asked B.F. to take the steering wheel, and 
he turned towards the child in the back seat and kissed her on the 
mouth. The child testified she felt defendant's tongue in her mouth. 
B.F. corroborated this portion of the child's testimony. 
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The three continued to ride around for about an hour and stopped 
by Sonic Drive-In for a milkshake before returning to defendant's 
home. After returning to defendant's residence, B.F. and defendant 
sat on couches and watched television. The child went to B.F.'s room 
and laid down. 

About ten minutes later, defendant entered the bedroom, lifted 
the child's shirt, removed her panties, and began kissing her chest. 
While on top of her, defendant inserted his penis into her vagina 
"four to eight" times. Defendant also asked the child to perform oral 
sex on him. After the child performed oral sex, defendant inserted his 
finger into the child's vagina for "not even five minutes." Defendant 
also kissed the child on her "private" with his mouth. 

Defendant left the room and returned with a washcloth. He used 
the washcloth to "wipe[] something off the bed." The child did not go 
to sleep that night and left around 6:00 or 7:00 a.m. the next morning. 
She took the church bus to Sunday school and told her friend, M.E., 
what had happened at defendant's house. M.E. testified and corrobo- 
rated the child's testimony. 

When the child returned home after church, she told her mother 
what had happened at defendant's house. The child's mother immedi- 
ately transported the child to the hospital, where she was examined. 
Both Dr. Ann Alexander ("Dr. Alexander"), an Emergency Room 
Physician, and Gina Smith ("Nurse Smith"), a sexual assault nurse 
examiner, testified as expert witnesses that abrasions noted on the 
child's genitalia were consistent with vaginal penetration and that the 
redness noted on her breast was consistent with having been kissed 
on the breast. 

Stanly County Sheriff's Deputy James Inman ("Deputy Inman") 
responded to the hospital where the child was being examined. He 
testified that he spoke with the child's mother regarding the accu- 
sations and identified defendant as a suspect. Deputy Inman did not 
question the child. Deputy Inman also became aware that defend- 
ant was present at the hospital for unrelated treatment for pain 
from an injury he obtained while riding a horse. Deputy Inman 
spoke with defendant, informed him that he was not under arrest, and 
told him that if defendant wanted him to leave, no further questions 
would be asked. Defendant told Deputy Inman that the child had 
rubbed his back and neck in a suggestive way while in the car. Upon 
returning home, he fell asleep on the sofa with his daughter and 
sometime during the night, he went to the bedroom to check on the 
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child. While at the hospital, defendant agreed to submit to a "suspect 
kit" for DNA testing. 

Stanly County Sheriff's Detective Sergeant Clyde Coley ("Detec- 
tive Coley") testified that he spoke with the child and her mother at 
their residence on 1 July 2002. Detective Coley testified to the child's 
accusations, which were consistent with her testimony. On 2 July 
2002, warrants were issued for defendant, who was arrested and 
placed in Stanly County Jail. On 5 July 2002, Stanly County Sheriff's 
Deputy Marcus Clack ("Deputy Clack") was transporting defendant 
to the "change-out room" in the Stanly County Jail, where defendant 
was placed on suicide watch and given a "suicide robe." 

In the "change-out room," defendant began to cry and stated he 
had smoked marijuana and taken Percocet during the day and in the 
evening when the incident occurred. Defendant also stated the child 
had approached him while he was on the couch. Defendant stated he 
was "partially out of it" and began to interact with the child. 
Defendant could not remember whether penetration occurred and 
stated he was confused of whom he was touching. Once he realized 
it was the child, "he pushed her away and said something to the 
effect that she'd better get out of here or leave before they both got 
in trouble." After making these statements, defendant requested to 
speak with Detective Coley. 

Deputy Clack telephoned Detective Coley and informed him that 
defendant wanted to speak to him. Detective Coley told Deputy Clack 
that defendant had appointed counsel and defendant would need to 
provide written notification that he wanted to speak with Detective 
Coley. Deputy Clack called again a short time later and informed 
Detective Coley that defendant had prepared and signed a written 
statement, which stated, "I, Harry Fuller, waive right to legal counsel 
and can talk to Detective Coley." 

Detective Coley went to the jail, informed defendant he had an 
attorney appointed, and that he was making a request to discuss 
these matters without the presence of his attorney. Defendant 
responded that he still wanted to talk with Detective Coley, 
signed a statement acknowledging the waiver of his rights, and 
stated he had some things he wanted to "get off his chest." Detec- 
tive Coley noted these comments on a piece of paper where he 
later wrote defendant's statement and also noted the comments 
on the bottom portion of the M i m n d a  rights form. After advising 
defendant he was represented by counsel and understood that he was 
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waiving that right, Detective Coley read defendant his M i ~ a n d a  
rights and recorded his statement. 

Defendant testified at trial. He stated, "I was up against the steer- 
ing wheel trying to look at my daughter to speak to her. And it was as 
dump [sic] a thing to do, I see now. At the time I thought, well, I 
just-she repeated, but she did not-she reacted to it . . . [by] 
purs[ing] her lips and kissed." He testified he was asleep on the couch 
and awoke to find the child "setting [sic] on the corner of the couch 
barely perched and she was playing with my penis . . . ." He pushed 
her to the floor and told her to "get out of here . . . if my wife would 
have walked in on it, would have looked bad on both of us." He 
"passed right back out" due to the amount of Percocet in his system 
and slept until around 8:00 a.m. the next morning. 

The jury found defendant to be guilty of all charges. The trial 
court entered judgment sentencing defendant to a minimum of 336 
months to 413 months for the crimes of first-degree sex offense with 
a child, second-degree rape, first-degree rape of a child, and three 
counts of taking indecent liberties with a child. Defendant appeals. 

11. Issues 

The issues on appeal are whether the trial court erred by: (1) 
denying defendant's motions to dismiss; (2) allowing into evidence 
statements made by defendant while he was at Stanly County 
Hospital; (3) allowing the State to introduce and cross-examine 
defendant regarding intercepted letters he wrote to his wife while in 
jail; (4) allowing the State to offer evidence of defendant's "sponta- 
neous" statement to detention officers while in custody and repre- 
sented by counsel; (5) allowing Nurse Smith to be qualified as an 
expert and permitting her testimony of whether her examination was 
consistent with someone who had been sexually assaulted; (6) allow- 
ing Dr. Alexander to testify to whether her findings were consistent 
with someone who had been sexually assaulted; (7) allowing the 
child to testify that nothing "like this had ever happened to [her] 
before;" and (8) denying defendant's request for jury instructions on 
the lesser-included offense of attempt. 

111. Motions to Dismiss 

Defendant contends the trial court erred in denying his motions 
to dismiss made at the close of the State's evidence and again at the 
close of all evidence. Defendant offered evidence following presenta- 
tion of the State's case, which precludes our review of the motion to 
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dismiss made at the close of the State's evidence. N.C.R. App. P. 
3(b)(3) (2004). Our review is limited to a consideration of whether 
the trial court properly denied defendant's motion to dismiss made at 
the close of all evidence. 

A motion to dismiss for insufficiency of the evidence is properly 
denied if substantial evidence exists to show: (I) each essential ele- 
ment of the offense charged; and (2) that defendant is the perpetrator 
of such offense. State v. Powell, 299 N.C. 95, 98, 261 S.E.2d 114, 117 
(1980). "The trial court's function is to test whether a reasonable 
inference of the defendant's guilt of the crime charged may be drawn 
from the evidence." Id. at 99, 261 S.E.2d at 117 (citations omitted). 
The evidence is to be considered in the light most favorable to the 
State. Id. 

If there is more than a scintilla of competent evidence to sup- 
port the allegations in the warrant or indictment, it is the court's 
duty to submit the case to the jury. When the State's evidence is 
conflicting-some tending to incriminate and some to exculpate 
the defendant-it is sufficient to repel a motion for judgment of 
nonsuit, and must be submitted to the jury. 

State v. Homer, 248 N.C. 342,344-45, 103 S.E.2d 694, 696 (1958) (cita- 
tions omitted). 

A. Second-Degree R a ~ e  

[I] "Second[-]degree rape is vaginal intercourse by force and against 
the will of the victim." State v. Morrison, 85 N.C. App. 511, 515, 355 
S.E.2d 182, 185 (citing N.C. Gen. Stat. 5 14-27.3(a)(l); State v. 
Barnette, 304 N.C. 447,284 S.E.2d 298 (1981)), appeal dismissed and 
disc. rev. denied, 320 N.C. 796, 361 S.E.2d 84 (1987). "The force 
required to constitute rape must be actual or constructive force used 
to achieve the sexual intercourse. Either is sufficient." Morrison, 85 
N.C. App. at 515-16, 355 S.E.2d at 185 (citing State v. Alston, 310 N.C. 
399, 312 S.E.2d 470 (1984)). "The use of force may be established by 
evidence that submission was induced by fear, duress or coercion." 
State u. Midyette, 87 N.C. App. 199, 201, 360 S.E.2d 507, 508 (1987) 
(citing State v. Yancey, 291 N.C. 656,231 S.E.2d 637 (1977)), aff'd, 322 
N.C. 108, 366 S.E.2d 440 (1988). 

The child testified that defendant had "put his private inside of 
[her] private" between "four to eight" times. The child testified she 
was "scared" and "tried to push him off." This testimony is sufficient 
evidence for the jury to decide whether defendant forcibly engaged in 
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vaginal intercourse with the child against her will. This assignment of 
error is overruled. 

B. First-Degree Statutorv Rape 

[2] To convict defendant of first-degree statutory rape, "the State 
had to prove that he engaged in vaginal intercourse with a victim 
under the age of thirteen years, when he was at least twelve years 
old and at least four years older than the victim." State v. Degree, 
322 N.C. 302, 308, 367 S.E.2d 679, 683 (1988) (citing N.C. Gen. Stat. 
3 14-27.2(a)(l)). 

Here, evidence was presented to show defendant was more 
than four years older than the eleven-year-old child. The child testi- 
fied defendant "put his private inside of [her] private" between 
"four to eight" times. Nurse Smith also testified that during her exam- 
ination of the child, the child informed Nurse Smith that defendant 
had penetrated her vagina with his penis "for four to eight times." 
This is sufficient evidence for the jury to determine whether defend- 
ant "engaged in vaginal intercourse." Degree, 322 N.C. at 308, 367 
S.E.2d at 683. The trial court did not err in denying defendant's 
motion to dismiss for insufficiency of the evidence. This assignment 
of error is overruled. 

[3] Defendant argues he cannot be prosecuted for both first-degree 
statutory rape and second-degree forcible rape. Defendant's double 
jeopardy issue and constitutional question was not raised at the trial 
court during his motion to dismiss. Further, defendant moved to dis- 
miss "based on insufficiency of the evidence" and did not raise the 
issue during the jury charge conference, move to set aside the verdict 
or for a new trial, or request the court to arrest judgment on either 
charge because of double jeopardy issues. 

Our appellate courts have long recognized that "we will not 
pass upon a constitutional question unless it affirmatively appears 
that such question was raised and passed upon in the court be- 
low." State v. Jones, 242 N.C. 563, 89 S.E.2d 129, 130 (1955). Since 
this argument was not raised before the trial court, this assignment 
of error is dismissed. See Anderson v. Assirnos, 356 N.C. 415, 572 
S.E.2d 101 (2002). 

C. First-Degree Sexual Offense with a Child 

[4] To sustain a motion to dismiss an indictment for first-degree 
sexual offense with a child, the evidence must show: 
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(1) the defendant engaged in a "sexual act," (2) the victim was 
at the time of the act [thirteen] years old or less, and (3) the 
defendant was at that time four or more years older than the 
victim. G.S. 14-27.4. A "sexual act" is defined as "cunnilingus, fel- 
latio, analingus, or anal intercourse . . . [or] the penetration, how- 
ever slight, by any object into the genital or anal opening of 
another's body . . . [except for] accepted medical purposes." 

State v. Ludlum, 303 N.C. 666, 667, 281 S.E.2d 159, 160 (1981) (quot- 
ing N.C. Gen. Stat. 5 14-27.1(4)). Here, the child testified "[defendant] 
made me suck his private" with her mouth. Although defendant 
denied this accusation, the child's testimony presents more than a 
"scintilla of competent evidence" to allow the jury, as fact finder, 
to determine whether defendant was guilty of engaging in the sexual 
act of fellatio with the child. Homer, 248 N.C. at 344-45, 103 S.E.2d at 
696. This assignment of error is overruled. 

D. Indecent Liberties with a Child 

[5] In order to obtain a conviction for taking indecent liberties with 
a minor, the State must prove: 

(1) the defendant was at least 16 years of age, (2) he was five 
years older than his victim, (3) he willfully took or attempted to 
take an indecent liberty with the victim, (4) the victim was under 
16 years of age at the time the alleged act or attempted act 
occurred, and (5) the action by the defendant was for the purpose 
of arousing or gratifying sexual desire. 

State v. Rhodes, 321 N.C. 102, 104-05, 361 S.E.2d 578, 580 (1987) (cit- 
ing State v. Hicks, 79 N.C. App. 599, 339 S.E.2d 806 (1986)); see also 
N.C. Gen. Stat. 5 14-202.1 (2003). "The fifth element, that the action 
was for the purpose of arousing or gratifying sexual desire, may be 
inferred from the evidence of the defendant's actions." Rhodes, 321 
N.C. at 105, 361 S.E.2d at 580. "The uncorroborated testimony of the 
victim is sufficient to convict under N.C.G.S. Q 14-202.1 if the testi- 
mony establishes all of the elements of the offense." State v. Quarg, 
334 N.C. 92, 100,431 S.E.2d 1 , 5  (1993) (citing State v. Vehaun, 34 N.C. 
App. 700, 705, 239 S.E.2d 705, 709 (1977), cert. denied, 294 N.C. 445, 
241 S.E.2d 846 (1978)). 

Defendant was charged with three counts of taking indecent lib- 
erties with a minor. The evidence establishes the victim was an 
eleven-year-old child at the time of the incident and defendant was 
forty years old at the time of trial. The child testified that defendant: 
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(I) lifted her shirt and kissed her breasts; (2) kissed her "private" area 
with his lips; and (3) penetrated her vagina with his fingers. 
Following these acts, defendant obtained a washcloth from the bath- 
room and "wiped something off the bed." These actions are sufficient 
for the jury to infer that defendant's actions were "for the purpose of 
arousing or gratifying sexual desire." Rhodes, 321 N.C. at 105, 361 
S.E.2d at 580. 

Sufficient evidence was presented to support the elements of 
three charges of taking indecent liberties with a minor. The trial court 
did not err in denying defendant's motion to dismiss. This assignment 
of error is overruled. 

IV. Statements at the Hosuital 

[6] Defendant contends the trial court erred in admitting into evi- 
dence statements he made to Deputy Inman. We disagree. 

In State v. Thomas, this Court considered the question of 
whether "the interrogation in the emergency room was a custodial 
interrogation and that the defendant should have been apprised of his 
fifth and sixth amendment rights as vouchsafed by Miranda v. 
Arizona, 384 U.S. 436 (19661." 22 N.C. App. 206, 208, 206 S.E.2d 390, 
392, appeal dismissed, 285 N.C. 763, 209 S.E.2d 287 (1974). In 
Thomas, the trial court found defendant was "free to go at his 
pleasure;" the officers had "no intentions of arresting the defendant 
for any crime;" and the defendant "was coherent in thought and 
speech . . . [and] not noticeably sedated or under the influence of any 
alcohol or narcotic drugs . . . ." Id.  at 210, 206 S.E.2d at 392. We held 
no "custodial interrogation" occurred because "the atmosphere and 
physical surroundings during the questioning manifest a lack of 
restraint or compulsion." Id.  at 211, 206 S.E.2d at 393. 

Deputy Inman failed to provide defendant with his Miranda 
rights prior to speaking with him at the hospital. However, on voir 
dire, Deputy Inman testified that he informed defendant he was not 
under arrest, was free to leave, and did not have to speak with him. 
Defendant was not arrested until several days later. The trial court 
found defendant was not in custody or under arrest at the hospital to 
require a Miranda warning. 

Defendant's brief concedes, "Obviously, it cannot be contended 
that Defendant was in 'custody' at the hospital." Defendant cites no 
authority to support his assertion that his statements made at the 
hospital were erroneously admitted other than our United States 
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Supreme Court's recent holding in Fellers v. United States, 540 U.S. 
519, 157 L. Ed. 2d 1016 (2004). In Fellers, law enforcement officers 
went to the defendant's home to discuss his involvement in metham- 
phetamine distribution. 540 U.S. at 521, 157 L. Ed. 2d at 1021. At the 
time of the discussions, the officers possessed a warrant and a grand 
jury had indicted the defendant. Id. 

Here, Deputy Inman had identified defendant as a suspect. 
However, defendant had not been indicted by a grand jury, and no 
warrant for arrest had been issued. Fellers is not controlling prece- 
dent for this portion of defendant's argument. Defendant was told he 
was not under arrest, was free to leave, and did not have to speak 
with the officers. Defendant also concedes the conversation was not 
a custodial interrogation. Defendant's argument is without merit. This 
assignment of error is overruled. 

V. Letters from Jail 

[7] Defendant argues the trial court erred in admitting into evidence 
derogatory statements about the child contained in letters he wrote 
to his wife while in jail, which were seized by law enforcement offi- 
cers. We disagree. 

In State u. Wiley, our Supreme Court reviewed the issue of the 
constitutional "right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches and 
seizures." 355 N.C. 592, 602, 565 S.E.2d 22, 32 (2002) (citing U.S. 
Const. amend. IV; see also N.C. Const. art.' I, 5 5  18, 19, 23), cert. 
denied, 537 U.S. 1117, 154 L. Ed. 2d 795 (2003). Specifically in Wiley, 
the Court considered "whether defendant [a prisoner] had an expec- 
tation of privacy in a letter, handed to jail personnel, contained in an 
unsealed envelope not marked with the words 'legal' and not 
addressed to an attorney." 355 N.C. at 603,565 S.E.2d at 32. The Court 
held, "defendant did not hold a subjective expectation of privacy in 
the unsealed envelope he delivered to [the deputy], and even if he did, 
this expectation was not objectively reasonable." Id. 

We find Wiley to be controlling and dispositive on this issue. The 
letters seized by jail personnel were not marked "legal," were given to 
jail personnel to be mailed with the outgoing mail, and were not 
addressed to an attorney. 

[a] Defendant also argues the letters should not have been admitted 
because they contained marital communications. In State v. Wallace, 
our Supreme Court held the marital privilege "is personal to the par- 
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ties; a third person who happened to overhear a confidential conver- 
sation between husband and wife may be examined as to such con- 
versation. A letter, also, written confidentially by husband to wife is 
admissible against the husband, when brought into court by a third 
party." 162 N.C. 623, 630, 78 S.E. 1, 12 (1913) (quoting Whar. Cr. Ev., 
see. 398). The trial court did not err by admitting into evidence 
defendant's letters addressed to, but not delivered to his wife, written 
while he was incarcerated in the Stanly County Jail. This assignment 
of error is overruled. 

VI. S~ontaneous Statements to Law Enforcement Officers 

[9] Defendant contends the trial court erred in admitting his 
statements to Deputy Clack after defendant visited with the jail 
nurse. We disagree. 

Defendant argues that his statements were not knowingly or 
understandably made. Defendant failed to present any authority in 
support of this assignment of error and has waived appellate review. 
N.C.R. App. P. 10 (2004). Further, his brief fails to specifically identify 
those portions of testimony that were erroneously admitted. 

Were we to find the trial court erred in allowing Deputy Clack to 
testify regarding defendant's statements, defendant's own testimony 
corroborated his statements to Deputy Clack. Additionally, defendant 
has not assigned error to the admission of his signed statement taken 
by Detective Coley, which were recorded after he received Miranda, 
warnings and waived his right to counsel. This statement also cor- 
roborates the statements defendant made to Deputy Clack. This 
assignment of error is overruled. 

VII. E x ~ e r t  Testimonv 

Defendant contends the trial court erred in allowing Nurse Smith, 
the examining nurse, to be qualified as an expert witness and also 
erred by allowing her testimony that her examination of the child 
presented conditions consistent with vaginal penetration. Defendant 
also argues the trial court erred in allowing Dr. Alexander to testify 
regarding whether the child's demeanor and injuries were consistent 
with someone who had been sexually assaulted. 

A. Qualification 

[lo] Defendant argues Nurse Smith was not qualified to testify as an 
expert. In Howerton v. Arai Helmet, Ltd., our Supreme Court reiter- 
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ated North Carolina's "three-step inquiry for evaluating the admissi- 
bility of expert testimony," set forth in State 21. Goode, 341 N.C. 513, 
527-29, 461 S.E.2d 631, 639-41 (1995): "(1) Is the expert's proffered 
method of proof sufficiently reliable as an area for expert testimony? 
(2) Is the witness testifying at trial qualified as an expert in that area 
of testimony? (3) Is the expert's testimony relevant?" 358 N.C. 440, 
458, 597 S.E.2d 674, 686 (2004) (internal citations omitted). 

It is well-established that trial courts must decide preliminary 
questions concerning the qualifications of experts to testify or 
the admissibility of expert testimony. N.C.G.S. Q 8'2-1, Rule 104(a) 
(2003). When making such determinations, trial courts are not 
bound by the rules of evidence. Id. In this capacity, trial courts 
are afforded "wide latitude of discretion when making a determi- 
nation about the admissibility of expert testimony." State u. 
Bullard, 312 N.C. 129, 140,322 S.E.2d 370,376 (1984). Given such 
latitude, it follows that a trial court's ruling on the qualifications 
of an expert or the admissibility of an expert's opinion will not be 
reversed on appeal absent a showing of abuse of discretion. 

Id. (citations omitted). 

Defendant does not challenge the first and third steps of Goode, 
but argues Nurse Smith was not qualified to testify as an expert. "The 
essential question in determining the admissibility of opinion evi- 
dence is whether the witness, through study and experience, has 
acquired such skill that he is better qualified than the jury to form an 
opinion as to the subject matter to which his testimony applies." State 
v. Phifer, 290 N.C. 203, 213, 225 S.E.2d 786, 793 (1976) (citations omit- 
ted), cert. denied, 429 US. 1050, 50 L. Ed. 2d 766 (1967). 

Nurse Smith testified she had been employed at Stanly Memorial 
Hospital for nineteen years and had served as nurse manager in the 
emergency department for the two years prior to her testimony. She 
had a Bachelor of Science in nursing from the University of North 
Carolina at Pembroke and had additionally received special "sexual 
assault nurse examiner training" ("SANE") in 1999. As part of the 
SANE program, she spent forty hours in the classroom and conxpleted 
fifty-six hours of clinical practice with law enforcement, rape crisis 
centers, and with victim assistance personnel. Nurse Smith testified 
she was specifically trained to examine "the victim's demeanor, how 
they're responding, their body language, their gestures and the things 
they say. And . . . also trained to look for physical evidence and signs 
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of trauma." At the time of trial, Nurse Smith had been a certified sex- 
ual assault nurse examiner for three years and had conducted several 
pelvic exams with sexual assault evidence collection kits. Nurse 
Smith was tendered and allowed to testify as an expert in "that spe- 
cialized area as a sexual assault nurse examiner." 

The trial court did not abuse its discretion in allowing Nurse 
Smith to testify as an expert in the area of a sexual assault nurse 
examiner. This assignment of error is overruled. 

B. "Consistent With" Testimonv 

[I 11 Defendant asserts the trial court erred in allowing Nurse Smith 
to testify that the "excoriations" on the child's "labia majora" and that 
the redness of her breast were "consistent with vaginal penetration" 
and consistent with the child's statements that defendant had kissed 
her on her breast. Defendant also contends the trial court erred in 
allowing Dr. Alexander to testify that the child's injuries "were con- 
sistent with . . . penetration injury." 

"It is undisputed that expert testimony is properly admissible 
when such testimony can assist the jury to draw certain inferences 
from facts because the expert is better qualified." State v. Bullard, 
312 N.C. 129, 139, 322 S.E.2d 370, 376 (1984) (citing Cogdill u. 
Highway Commission, 279 N.C. 313, 182 S.E.2d 373 (1971)). Our 
Supreme Court clearly recognizes that "an expert witness may testify, 
upon a proper foundation, as to the profiles of sexually abused chil- 
dren and whether a particular complainant has symptoms or charac- 
teristics consistent therewith." State v. Stancil, 355 N.C. 266, 267, 559 
S.E.2d 788, 789 (2002). "The fact that this evidence may support the 
credibility of the victim does not alone render it inadmissible. Most 
testimony, expert or otherwise, tends to support the credibility of 
some witness." State u. Kennedy, 320 N.C. 20, 32, 357 S.E.2d 359, 367 
(1987). "Furthermore, expert opinion on an ultimate issue is admis- 
sible." Id. at 31, 357 S.E.2d at 366 (citing N.C.R. Evid. 704). 

Defendant does not assign error to the trial court's qualification 
of Dr. Alexander as an expert. We previously held the trial court did 
not abuse its discretion in qualifying Nurse Smith as an expert. Based 
on their qualifications, Nurse Smith and Dr. Alexander were permit- 
ted to testify regarding whether their examinations and findings were 
consistent with a child who had suffered vaginal penetration and 
kissing on the breast. This assignment of error is overruled. 
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VIII. Jurv Instructions 

[12] Defendant argues the trial court erred by failing to instruct the 
jury on the lesser-included offense of attempted first-degree sexual 
offense. We disagree. 

"[A] defendant is entitled to have a lesser-included offense sub- 
mitted to the jury only when there is evidence to support it," State 
v. Johnson, 317 N.C. 193, 205, 344 S.E.2d 775, 782 (1986), and where 
" 'the evidence would permit a jury rationally to find him guilty of the 
lesser offense and acquit him of the greater.' " State v. Leazer, 353 
N.C. 234, 237, 539 S.E.2d 922, 924 (2000) (quoting Keeble v. United 
States, 412 U.S. 205, 208, 36 L. Ed. 2d 844, 847 (1973)). If the State's 
evidence is sufficient to fully satisfy its burden of proving each ele- 
ment of the greater offense, and no evidence negates these elements 
other than the defendant's denial that he committed the offense, the 
defendant is not entitled to an instruction on a lesser offense. Leaxer, 
353 N.C. at 237, 539 S.E.2d at 925. 

Here, defendant testified that while sleeping on the sofa, he 
awoke because someone was fondling his penis. He moved toward 
the person, but suffered a spasm in his spine that prevented him from 
completing any sexual contact. Defendant requested jury instructions 
on attempted first-degree rape, attempted first-degree sexual offense, 
and attempted second-degree rape. The trial court denied defendant's 
request for instructions on Attempted first-degree sexual assault. The 
transcript and verdict sheets show the trial court instructed on and 
the jury considered the charges of attempted second-degree rape and 
attempted first-degree statutory rape. 

The elements for first-degree sexual assault require the State to 
establish the defendant engaged in a "sexual act," such as "cunnilin- 
gus, fellatio, analingus, or anal intercourse . . . [or] the penetration, 
however slight, by any object into the genital or anal opening of 
another's body. . . [except for] accepted medical purposes." N.C. Gen. 
Stat. § 14-27.1(4). Although defendant testified he attempted vaginal 
intercourse with the person "fondling" him on the couch, which sus- 
tains an instruction on attempted second-degree rape and attempted 
first-degree statutory rape, no evidence was presented that defendant 
"attempted" to engage in a "sexual act." Defendant's testimony only 
asserts the events described above, and he denies any of the other 
acts of which he was convicted. Defendant fails to identify any testi- 
mony or evidence to support an instruction on attempted first-degree 
sexual offense. This assignment of error is overruled. 
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IX. Conclusion 

The trial court did not err in denying defendant's motion to dis- 
miss. Substantial evidence of each element was presented for all 
offenses charged. The trial court did not err in admitting defendant's 
statements to Deputy Inman made while not in "custody" at the hos- 
pital, before defendant had been indicted or an arrest warrant had 
been issued, and after defendant was told he was not under arrest 
and free to leave. Defendant failed to present any authority to support 
his argument that the trial court improperly admitted his statements 
to Deputy Clack and has waived appellate review of this assignment 
of error. The trial court did not err in admitting the letters defendant 
wrote to his wife from jail that were seized by jail personnel. 

The trial court did not abuse its discretion in allowing Nurse 
Smith to be qualified as a sexual assault nurse examiner expert or in 
allowing her and Dr. Alexander to testify that their examinations 
were consistent with a child who had engaged in sexual activities. 
The trial court did not err by denying defendant's requested jury 
instruction on attempted first-degree sexual offense. We conclude de- 
fendant received a fair trial free from errors he preserved, assigned, 
and argued. 

No Error. 

Judges HUDSON and BRYANT concur. 

JOHN ALEXANDER, EMPLOYEE, PLAINTIFF V. WAL-MART STORES, INC., EMPLOYER, 
AMERICAN HOME ASSURANCE COMPANY, CARRIER, DEFENDANTS 

No. COA03-1215 

(Filed 19 October 2004) 

1. Workers' Compensation- injury by accident-causation- 
back injury 

The Industrial Commission erred in a workers' compensation 
case by finding a causal relationship between plaintiff employee's 
injury by accident when a fork-lift ran over his foot and the rup- 
tured discs in his back because: (1) plaintiff's expert could not 
give an opinion with reasonable medical probability on the cause 
of plaintiff's back injury, and the expert prefaced her statements 
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on causation using language such as "my suspicion is" and "I sus- 
pect"; (2) the expert's testimony taken as a whole was that she 
did not possess enough information concerning plaintiff's back 
injury to provide more than her suspicion as to its cause; and (3) 
the other physicians whose depositions form part of the record 
on appeal were similarly uncertain as to the cause of plaintiff's 
back injury. 

2. Workers' Compensation- temporary total disability-in- 
jury by accident 

Although defendants contend the Industrial Commission 
erred in a workers' compensation case by awarding plaintiff 
employee temporary total disability benefits, this issue is re- 
manded to the commission for findings, conclusions, and awards 
consistent with the Court of Appeals' opinion because although 
the Commission erred by awarding plaintiff compensation for his 
back injury, defendants do not dispute that plaintiff suffered a 
compensable injury by accident to his foot on 8 April 1999. 

3. Workers' Compensation- restitution-credit to employer- 
overpayment of temporary total disability benefits 

The issue of defendants' entitlement to restitution from plain- 
tiff employee in a workers' compensation case for alleged over- 
payment of temporary total disability benefits is remanded to the 
Industrial Commission for appropriate findings, conclusions, and 
awards in accordance with the disposition of the issues resolved 
by the Court of Appeals. 

4. Workers' Compensation- treating physician-abuse of 
discretion standard 

The Industrial Commission did not err in a workers' compen- 
sation case by its designation of plaintiff's treating physician, 
because defendants do not allege, and the Court of Appeals did 
not find, that the Commission abused its discretion. 

5. Costs- attorney fees-workers' compensation 
Although plaintiff employee requests that the Court of 

Appeals tax defendants with the costs of the instant workers' 
compensation appeal pursuant to N.C.G.S. # 97-88, a request for 
attorney fees under this statute is not properly raised as a cross- 
assignment of error, and thus, the Court of Appeals declines to 
review this request. 

Judge HUDSON dissenting. 
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Appeal by defendants from opinion and award entered 24 March 
2003 by the North Carolina Industrial Commission. Heard in the 
Court of Appeals 10 June 2004. 

Brumbaugh,  Mu & King,  PA., by Nicole D. W m y ,  for plaintiff- 
appellee. 

Young Moore and Henderson, PA., by J. Aldean Webster 111, for 
defendant-appellants. 

THORNBURG, Judge. 

Defendants Wal-Mart Stores, Inc. and American Home Assurance 
Company appeal from an opinion and award entered 24 March 2003 
by the North Carolina Industrial Commission ("the full Commission") 
in favor of plaintiff John Alexander. Defendants argue four issues on 
appeal: (I) that the full Con~mission erred by finding a causal rela- 
tionship between plaintiff's injury by accident at work and plaintiff's 
back injury; (2) that the full Commission erred in awarding plaintiff 
temporary total disability benefits; (3) that defendants are entitled to 
restitution from plaintiff because of overpayment of benefits; and (4) 
that the full Commission erred by designating Dr. Toni Harris as plain- 
tiff's treating physician. In addition, plaintiff argues that this Court 
should tax defendants with the costs associated with this appeal. 

Background 

The evidence before the full Commission included the following: 
On 8 April 1999, plaintiff sustained a compensable injury by accident 
to his left foot while working for defendant Wal-Mart. Plaintiff was 
treated by several physicians for this injury including Dr. Toni Harris, 
who specializes in pain management. Dr. Harris administered an 
epidural to plaintiff, which caused plaintiff to experience severe back 
pain. Dr. Harris then discovered that plaintiff had herniated disks in 
his back. Dr. Harris wanted to investigate whether plaintiff's back 
problems were related to his foot and ankle pain. She attempted to 
refer plaintiff to a neurosurgeon for further evaluation, but defend- 
ants denied this referral. 

Defendants did refer plaintiff to Dr. Robert Fletcher for an inde- 
pendent medical evaluation of plaintiff's foot and back injuries. Dr. 
Fletcher conducted this evaluation on 21 July 2000 and opined that 
plaintiff's back injury was not related to plaintiff's accident at work. 
On 17 July 2000, defendants filed an Industrial Commission form 33 
requesting a hearing to determine "whether the medical treatment 
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plaintiff has been receiving is related to the 4-8-99 incident" and 
defendants' "further liability to plaintiff, if any." 

Following a hearing on 9 May 2001, the Chief Deputy Commis- 
sioner of the North Carolina Industrial Commission issued an opinion 
and award ordering defendants to continue to pay plaintiff temporary 
total disability benefits until further order of the Commission. The 
opinion and award also designated Dr. Harris as plaintiff's treating 
physician and allowed Dr. Harris to authorize a referral to a neuro- 
surgeon "should it be deemed necessary to effect a cure, provide 
relief or reduce the period of Alexander's disability." On 24 March 
2003, the full Con~mission filed an opinion and award affirming the 
opinion and award of the chief deputy con~missioner with minor 
modifications. Defendants appeal. 

Standard of Review 

The standard of review for an appellate court reviewing an appeal 
from the North Carolina Industrial Commission is limited to deter- 
mining whether competent evidence supports the findings of fact and 
whether the findings of fact support the full Commission's conclu- 
sions of law. Deese v. Champion Int'Z COT., 352 N.C. 109, 116, 530 
S.E.2d 549, 553 (2000). Thus, this Court may not "weigh the evidence 
and decide the issue on the basis of its weight. The court's duty goes 
no further than to determine whether the record contains any evi- 
dence tending to support the finding." Andemon v. Construction Co., 
265 N.C. 431, 434, 144 S.E.2d 272, 274 (1965). Furthermore, the evi- 
dence tending to support plaintiff's claim must be taken in the light 
most favorable to plaintiff, and plaintiff "is entitled to the benefit of 
every reasonable inference to be drawn from the evidence." Adams v. 
AVX C O ~ J . ,  349 N.C. 676, 681, 509 S.E.2d 411, 414 (1998). 

Causation 

[I] Defendants first contend that competent evidence does not sup- 
port the full Comn~ission's determination that the 8 April 1999 work- 
place accident caused plaintiff's ruptured disc. The full Commission 
made the following finding of fact on causation: 

The greater weight of the evidence establishes that plaintiff's 
ruptured disc was a result of his accident on April 8, 1999. Dr. 
Harris's testimony, taken as a whole, establishes that it was 
"likely" that the rupture occurred during the accident. Dr. Harris' 
opinion is given more weight than that of Dr. Fletcher. First, Dr. 
Fletcher was not aware that plaintiff had fallen during the acci- 
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dent, even though when made aware of that fact, he testified that 
it was not likely that a simple fall would cause the rupture. 

Second, Dr. Harris testified that she had previously treated 
patients in which an asymptomatic disc as to back pain could 
produce the symptoms in the feet such as plaintiff was experi- 
encing. Third, Dr. Fletcher, when confronted with Dr. Harris' 
opinions, admitted that he would not disagree with Dr. Harris 
based on his opinion of her medical skills. 

Based on this finding, the full Commission concluded as a matter 
of law that "[pJlaintiff has proven by the greater weight of the evi- 
dence that the ruptured disc at L5-Sl was caused by the accident of 
April 8, 1999." 

After careful review of the record on appeal, we conclude that 
competent evidence does not support the full Commission's finding 
and conclusion that plaintiff's ruptured disc was caused by the 8 April 
1999 workplace accident. Dr. Harris, by deposition, testified that she 
started treating plaintiff on 16 March 2000. Dr. Harris indicated that 
plaintiff had been referred to her for treatment of foot and ankle pain 
stemming from an injury at work. In order to determine "if there was 
any component of the foot pain from his back," Dr. Harris adminis- 
tered an epidural injection to plaintiff's back. Dr. Harris testified that 
plaintiff returned to her office shortly after the epidural complaining 
of back pain. An MRI ordered as a result of this complaint revealed a 
herniated disk at L5-S1. In her deposition, Dr. Harris explained that 
she believed the volume injected with the epidural put pressure on 
the disk, causing plaintiff to feel back pain. 

Dr. Harris then stated: 

My suspicion is that . . . he probably, when he fell-I think when 
this thing ran over his foot, he didn't just stand there. He fell 
backwards as it was going over his foot. I mean, you can imagine 
that you would respond, your whole body would respond. I sus- 
pect that he got the herniated disk then . . . . 

Thereafter, the following exchange occurred between Dr. Harris and 
plaintiff's attorney: 

Q. [Plaintiff's attorney] You testified that you suspected-sus- 
pected that his herniated disk occurred when he had the 
accident at work. Can you say that to a reasonable degree of 
medical probability? 
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A. [Dr. Harris] I don't know. I don't know. All I wanted to know at 
the time was I wanted to treat him, to see if his foot pain got 
any better, and that would tell us that some of the problem 
with the foot was from the back. 

On cross examination this exchange transpired between defendants' 
attorney and Dr. Harris: 

A. [Dr. Harris] I was not-I was not treating a back condition. I 
was treating-I was treating the foot pain. And if that one 
nerve that goes to that foot starts in the back, if I can't get that 
nerve down here, I'm going to try to get it in the back. 

Q. [Defendants' attorney] But you are basing this on an assump- 
tion that he injured his back at the time of the fall? 

A. [Dr. Harris] The chances are likely, but her [the claims 
adjuster] mistake was not letting me do this, 'cause if the foot 
didn't get any better, we could say, "Well the disk probably 
isn't doing it." You can't tell. 

We conclude that this testimony does not support the full 
Commission's findings and conclusions that plaintiff's accident at 
work caused his back injury. In a workers' compensation case, the 
plaintiff has the burden of proving causation by the preponderance of 
the evidence. Holley v. Acts, Inc., 357 N.C. 228, 231-32, 581 S.E.2d 750, 
752 (2003). Where the nature of the injury alleged involves compli- 
cated medical questions, only an expert can give competent evidence 
as to causation. Click v. Freight Caviel-s, 300 N.C. 164, 167, 265 
S.E.2d 389,391 (1980). Further, "[a]lthough expert testimony as to the 
possible cause of a medical condition is admissible if helpful to the 
jury, it is insufficient to prove causation, particularly 'when there is 
additional evidence or testimony showing the expert's opinion to be a 
guess or mere speculation.' " Holley, 357 N.C. at 233, 581 S.E.2d at 753 
(2003) (quoting Young u. Hicko~y Bus. F u m ,  353 N.C. 227, 230, 538 
S.E.2d 912, 915 (2000)) (internal citation omitted). 

In the instant case, plaintiff presented Dr. Harris's expert testi- 
mony on causation as required by our Supreme Court's holding in 
Click. However, when asked directly, Dr. Harris could not give an 
opinion with reasonable medical probability on the cause of plain- 
tiff's back injury. Furthermore, Dr. Harris prefaced her statements on 
causation using language such as "[mly suspicion is" and "I suspect." 
Dr. Harris did use the word "likely," in response to a question on cau- 
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sation by defendants' attorney. However, the context in which it was 
used shows that Dr. Harris's concern was with a possible relationship 
between plaintiff's back injury and his foot pain, as opposed to an 
attempt to evaluate the causal link between the 8 April 1999 accident 
and plaintiff's back injury. 

We conclude that Dr. Harris's testimony "taken as a whole" was 
that she did not possess enough information concerning plaintiff's 
back injury to provide more than her suspicion as to its cause. As she 
repeatedly indicated in her deposition, she was not treating plaintiff's 
back condition. She expressly qualified the statements she did make 
concerning the causation of plaintiff's back injury as her suspicions. 
Under the North Carolina Supreme Court's holding in Young v. 
Hickory Business  Furniture, testimony of this nature is not suffi- 
ciently reliable to constitute competent evidence of causation. Young 
v. Hickory Bus.  Fumz., 353 N.C.  227, 230, 538 S.E.2d 912, 915 (2000); 
cf. Edmonds v. Fresenius Med. Caw, - N.C.  App. -, -, 600 
S.E.2d 501, 505 (2004) (causation evidence is competent if it is the 
product of a reasoned medical analysis). Accordingly, the full 
Commission erred in basing its finding of fact on causation upon Dr. 
Harris's testimony. 

The other physicians whose depositions form part of the record 
on appeal were similarly uncertain as to the cause of plaintiff's 
back injury. In his deposition, Dr. Fletcher indicated that the type of 
herniated disc plaintiff was diagnosed with is not consistent with 
plaintiff's description of his accident at work. When asked to explain 
this opinion, Dr. Fletcher testified that he primarily sees lifting, bend- 
ing, and pushing on objects as causing hernias and that he could not 
recall "seeing many herniated discs from that type of an incident 
[experienced by plaintiff]." Dr. Fletcher also testified that only in rare 
cases is it possible to have a herniated disc without experiencing any 
symptoms. Dr. Peter Chung testified, by deposition, that it was "pos- 
sible" that the 8 April 1999 accident caused plaintiff's back injury, but 
that he "would prefer not to-to give any indications as to its prob- 
ability" because "[tlhat would best be answered by an orthopedic or 
neurosurgeon, because there are many causes of disk herniation." 

Thus, the record does not support a finding that plaintiff's 8 April 
1999 accident at work caused his back injury. Accordingly, the full 
Commission erred by concluding as a matter of law that plaintiff 
established a causal relationship between the 8 April 1999 accident 
and his back injury. 



570 IN THE COURT OF APPEALS 

ALEXANDER V. WAL-MART STORES, INC. 

(166 N.C. App. 563 (2004)] 

Total Tem~orarv Disability 

[2] Defendants next argue that the full Commission erred by award- 
ing plaintiff temporary total disability benefits. Although we agree 
that the full Commission erred by awarding plaintiff compensation 
for his back injury, defendants do not dispute that plaintiff suffered a 
compensable injury by accident to his foot on 8 April 1999. Accord- 
ingly, we remand consideration of this issue to the North Carolina 
Industrial Commission for findings, conclusions, and awards con- 
sistent with our holding herein. 

Credit for Ovemavment 

[3] Defendants argue that they are entitled to restitution from plain- 
tiff for alleged overpayment of temporary total disability benefits. 
Under N.C. Gen. Stat. # 97-42 (2003), the Industrial Commission may 
in certain circumstances award credit to an employer who voluntar- 
ily makes payments to an employee whose workers' compensation 
claim is being disputed. N.C. Gen. Stat. 9 97-42 (2003); see Foster v. 
Western-Electric Co., 320 N.C. 113, 116, 357 S.E.2d 670, 673 (1987). 
"The decision of whether to grant a credit is within the sound discre- 
tion of the Commission." Shockley v. Cairn Studios, Ltd., 149 N.C. 
App. 961, 966, 563 S.E.2d 207, 211 (2002), disc. rev. dismissed, 356 
N.C. 678,577 S.E.2d 887-88 (2003). Accordingly, we remand consider- 
ation of this issue to the Industrial Commission for appropriate find- 
ings, conclusions, and awards in accordance with the disposition of 
the issues resolved herein. 

Dr. Harris as Treating Phvsician 

[4] Defendants argue that Dr. Harris should not be designated as 
plaintiff's treating physician. Under N.C. Gen. Stat. 97-25 (2003), 
either the employer or the employee in a workers' compensation mat- 
ter may make a motion to designate the treating physician. See 
Matthews v. Charlotte-Mecklenburg Hosp. Auth., 132 N.C. App. 11, 
18, 510 S.E.2d 388, 393-94 (1999), disc. rev. denied, 350 N.C. 834, 538 
S.E.2d 197 (1999). The Industrial Commission's approval or disap- 
proval of these motions is subject to an abuse of discretion standard. 
See Franklin v. Broyhill Furniture Indus., 123 N.C. App. 200,207-08, 
472 S.E.2d 382, 387 (1996), cert. denied, 344 N.C. 629, 477 S.E.2d 39 
(1996). In the instant case, defendants do not allege and this Court 
does not find that the full Commission abused its discretion in desig- 
nating Dr. Harris as plaintiff's treating physician. Accordingly, this 
assignment of error is overruled. 
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Plaintiff's Request for Attornevs' Fees 

[S] In his appellate brief, plaintiff requests that this Court tax 
defendants with the costs of the instant appeal pursuant to N.C. 
Gen. Stat. § 97-88 (2003). However, a request for attorneys' fees 
under this statute is not properly raised as a cross-assignment of 
error. See Guerrero v. Brodie Contrs., Inc., 158 N.C. App. 678, 686, 
582 S.E.2d 346, 351 (2003). Accordingly, we decline to review this 
request. 

This matter is remanded to the North Carolina Industrial Com- 
mission for disposition in accordance with this opinion. 

Reversed in part and remanded. 

Judge ELMORE concurs. 

Judge HUDSON dissents. 

HUDSON, Judge, dissenting. 

Having carefully reviewed the deposition and medical notes of 
Dr. Harris, I conclude that the majority has incorrectly applied the 
standard of review to finding of fact number 20. The crucial portion 
of the finding, which is quoted entirely in the majority opinion, says 
that "The greater weight of the evidence establishes that plaintiff's 
ruptured disc was a result of his accident on April 8, 1999. Dr. Harris' 
testimony, taken as a whole, establishes that it was 'likely' that the 
rupture occurred during the accident." Because the evidence does 
support this finding, I respectfully dissent. 

Although the quotations from the majority opinion do reflect 
testimony in the deposition, there are also more definite expressions 
of opinion in other parts of the testimony and records. At the begin- 
ning of the deposition, counsel stipulated that this particular physi- 
cian, Dr. Toni Harris is an expert in pain management. She treated 
the plaintiff beginning in March of 2000 for his foot pain. During 
the treatment, she began to suspect that the pain might be radiating 
from the back, and ordered an epidural injection to test that hy- 
pothesis. After the injection, plaintiff began t,o exhibit symptoms of 
pain near the site of the injection in his spine, and continued to have 
foot pain. In much of the deposition, the exasperated doctor tried 
repeatedly to get defense counsel to grasp that it was her opinion 
that the foot pain was due in part to direct trauma to the foot, and in 
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part to radiating pain from a disc problem, both of which she related 
to the work accident. 

In the medical records, which the parties also stipulated into evi- 
dence, Dr. Harris states: 

. . . The [plaintiff] was involved in a work-related injury in April 
1999. He was working at Wal-Mart when his left foot was run over 
by a fork-lift . . . The forklift went over the posterolateral aspect 
of the left foot and up the ankle. The force was great enough to 
push him down to the ground. . . The patient reports that he has 
numbness, tingling and throbbing pain in the left foot, with inter- 
mittent, sharp, shooting pain . . . The patient also reports pain 
extending up the legs . . . 

Addendum: I spoke to Melissa, the adjuster on the case . . . I 
tried to explain that the back iniurv was a part of the problem 
from the beginning. . . . (emphasis added) 

In addition, in her testimony, she explained as follows: 

A. . . . I think there was a-in the foot, I think part of the problem 
in the foot was from the direct trauma of the foot. 

Q. Was that a foot injury? 

A. It's all a foot injury. 

Q. Okay. 

A. And part of it-you can't separate the body like that. 

Q. When you're saying-are you saying there's not an injury in 
the back? 

A. There's a herniated disk in the back. But it's pressing on the 
nerves, that's getting damaged- 

Q. The pathology is in the back? 

A. -that goes to the foot. 

Q. Right. It's the pathology in the back, though? 

A. The pathology in the back causing the problem in the foot. 
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And, most directly, counsel asked the doctor whether her opinions 
were based on an "assumption" that plaintiff's disk was injured the 
fall. It is clear from Dr. Harris' response that, in her opinion, it was 
"likely" that the foot pain started in the back. 

The Commission's finding that Dr. Harris' testimony as a whole 
"establishes that it was 'likely' that the rupture occurred during the 
accident," tracks this testimony exactly. 

In reaching the contrary conclusion, the majority applies the 
standard of review in a manner contrary to the repeated instructions 
of the Supreme Court. The Supreme Court has stated several times 
that the role of the Court of Appeals is "limited to reviewing whether 
any competent evidence supports the Commission's findings of fact 
and whether the findings of fact support the Commission's conclu- 
sions of law." Deese v. Champion Int'l Corp., 352 N.C. 109, 116, 530 
S.E.2d 549, 553 (2000). In reviewing a workers' compensation claim, 
this Court "does not have the right to weigh the evidence and decide 
the issue on the basis of its weight. The court's duty goes no further 
than to determine whether the record contains any evidence tending 
to support the finding." Adams v. AVX Corp., 349 N.C. 676, 681, 509 
S.E.2d 411, 414 (1998) (quoting Anderson v. Construction Co., 265 
N.C. 431,434, 144 S.E.2d 272,274 (1965)), reh'g denied, 350 N.C. 108, 
532 S.E.2d 522 (1999). If there is any evidence at all, taken in the light 
most favorable to the plaintiff, the finding of fact stands, even if there 
is substantial evidence to the contrary. Id. The plaintiff is entitled to 
the benefit of every inference in his or her favor, whether or not he or 
she prevailed in the Commission. Poole v. Tummy Lynn Ctr., 151 N.C. 
App. 668, 672, 566 S.E.2d 839, 841 (2002). The Full Commission is the 
"sole judge of the weight and credibility of the evidence," and this 
Court may not second-guess those determinations. Deese, 352 N.C. at 
116, 530 S.E.2d at 553. 

Here, where the stipulated records and the testimony of Dr. 
Harris do support the Commission's findings, when viewed in light of 
the standard of review, the finding should be upheld. I do not believe 
it is the role of this Court to comb through the testimony and view it 
in the light most favorable to the defendant, when the Supreme Court 
has clearly instructed us to do the opposite. Although by doing so, it 
is possible to find a few excerpts that might be speculative, this 
Court's role is not to engage in such a weighing of the evidence. As 
demonstrated above, much of the evidence reveals that the doctor 
expressed her opinions repeatedly and without equivocation. Thus, I 
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conclude that the Commission's finding is supported, and that we 
should affirm the opinion and award. 

IN THE MATTER OF: D.L., A.L. 

No. COA03-1490 

(Filed 19 October 2004) 

1. Appeal and Error- notice of appeal-failure of service- 
waiver 

DSS's participation in respondents' appeal waived any objec- 
tion to failure of service of the notice of appeal. DSS does not 
argue that it never received service of appellate entries, the no- 
tice of the appointment of appellate counsel, or the proposed 
record on appeal, and does not contend that it was prejudiced by 
any failure by respondents to properly serve the notice of appeal. 

2. Child Abuse and Neglect- neglected juvenile-failure to  
appoint guardian ad litem for parent 

The failure to appoint a guardian for the mother in a neg- 
lected juvenile proceeding was not error where the petitions did 
not allege that the children were dependant juveniles and did not 
assert that the mother could not provide proper care as the result 
of a debilitating condition. N.C.G.S. Q 7B-602(b)(l). 

3. Child Abuse and Neglect- neglected juveniles-perma- 
nency planning hearing-timeliness 

The trial court erred by not holding a permanency planning 
hearing within the statutory time limit (one year from the initial 
order), but the matter was reversed and remanded on other 
grounds. N.C.G.S. # 7B-907(a). 

4. Child Abuse and Neglect- neglected juveniles-perma- 
nency planning order-findings-not supported by evidence 

A permanency planning order was reversed and remanded 
where the court's findings were not supported by the evidence. 
Respondent, acting pro se, testified but did not address the per- 
manency plan, and DSS offered only statements by its attorney 
(which are not evidence) and a DSS summary. Adopting the DSS 
summary was not sufficient to support the findings. 
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5. Child Abuse and Neglect- neglected juveniles-perma- 
nency planning hearing-tape of first hearing destroyed 

A father's constitutional rights were not violated by the 
destruction of tapes recorded at a prior hearing concerning his 
allegedly neglected children. Although the father contended that 
the second hearing was a continuation of the first and that evi- 
dence presented at the first was crucial to the permanency plan- 
ning order, the permanency planning order was not reached until 
the second hearing. The father did not assign error or enter 
notice of appeal to the first order, and did not present a narra- 
tion of the evidence or identify portions of the record to support 
his argument. 

6. Parent and Child- neglected juveniles-permanency plan- 
ning order-findings-father's testimony 

A permanency planning order was not supported by the evi- 
dence where the court made no findings about the only evidence 
presented: the father's testimony that he had completed parent- 
ing classes, was paying child support, and had attempted to main- 
tain visits with the child. 

Appeals by respondent mother and respondent father from 
order entered 7 October 2002 by Judge Theodore S. Royster, Jr., in 
Iredell County District Court. Heard in the Court of Appeals 1 
September 2004. 

Thomas R. Young, for petitioner-appellee Iredell County 
Department of Social Services. 

Winifred H. Dillon, for ,respondent mother-appellant. 

M. Victoria Jayne, for respondent father-appellanl. 

TYSON, Judge. 

Shevalo Laney ("Laney") and Edward Dewight Little ("Little") 
(collectively, "respondents") appeal from the trial court's order 
entered following a permanency planning hearing. We reverse the 
trial court's order as it applies to Laney's appeal, and reverse and 
remand as the order applies to Little's appeal. 

1. Background 

On 23 July 2001, Iredell County Department of Social Services 
("DSS") filed a juvenile petition alleging that D.L. and A.L. (collec- 
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tively, "the children") were neglected juveniles. Laney, mother of 
both minor children, and Little, father of D.L. and caretaker of 
A.L., were named respondents. The children were placed with 
their maternal grandfather, Edsel Laney ("grandfather"), on 26 July 
2001. On 18 October 2001, both children were adjudicated to be 
neglected children. The trial court approved the children's place- 
ment with their grandfather. 

On 2 March 2002, the trial court entered an order which re- 
lieved DSS of further reunification efforts with their parents and 
appointed their grandfather to serve as guardian. The trial court 
ordered visitation for respondents to take place at the grandfather's 
discretion. On 2 May 2002, respondents filed Motions in the Cause 
requesting return of both children to the custody of the mother, to 
reinstate reasonable efforts towards reunification, and requested a 
new psychological evaluation. Following a hearing on 17 May 2002, 
the trial court denied respondents' motions in part, but allowed 
Little's request for visitation and Laney's request for a new psycho- 
logical evaluation. 

On 13 September 2002, the trial court conducted a permanency 
planning hearing. The trial court announced its decision in open court 
to continue guardianship of the children with the grandfather and 
reaffirmed its decision to relieve DSS of reunification efforts. On 23 
September 2002, respondents, acting pro se, filed written notice of 
appeal and attached a Certificate of Service certifying that "service of 
the foregoing Notice of Appeal was made upon the respective party 
by: Hand Delivery." Both respondents entered a separate Notice of 
Appeal and each signed their own Certificate of Service. Neither 
Laney's nor Little's Certificate of Service indicated the "respective 
party" or identified who had been served by "hand delivery." The trial 
court entered judgment on 7 October 2002. 

DSS moves this Court to dismiss respondents' appeal for failure 
to timely file or properly serve Notice of Appeal. 

The threshold issue on appeal is whether respondents properly 
filed and served Notice of Appeal on DSS. 

The issues presented by Laney's appeal are whether the trial 
court erred by: (1) failing to appoint a guardian ad litem for her; 
(2) failing to hold a permanency planning hearing within twelve 
months of the original order as required by N.C. Gen. Stat. # 7B-907; 
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and (3) failing to allow her to present evidence at the permanency 
planning hearing. 

The issues presented by Little's appeal are whether: (1) his con- 
stitutional and due process rights were violated by the destruction of 
tape recordings for the hearing held 17 May 2002; (2) evidence 
presented at the hearing on 13 September 2002 was sufficient to 
support the trial court's order for a permanent plan of guardian- 
ship for the minor children; and (3) Little received a fair permanency 
planning hearing. 

111. Motion to Dismiss 

[I] In a verified motion filed with this Court, DSS contends respond- 
ents failed to serve either DSS or its counsel with the Notices of 
Appeal filed by respondents. Rule 3 of our North Carolina Rules of 
Appellate Procedure allows a party to appeal from a district court 
order rendered in a civil action by: (1) filing notice of appeal with the 
Clerk of Superior Court; and (2) serving copies thereof upon all other 
parties. N.C.R. App. P. 3(a) (2004). In civil actions, a party must file 
and serve notice of appeal "within thirty days after entry of judg- 
ment." N.C.R. App. P. 3(c) (2004). 

Rule 3(b), however, provides that appeals in juvenile mat- 
ters shall be "taken in the time and manner" set forth in N.C. Gen. 
Stat. Q 7B-1001. N.C.R. App. P. 3(b) (2004). Pursuant to N.C. Gen. 
Stat. 5 7B-1001: 

Notice of appeal shall be given in writing within 10 days after 
entry of the order. . . . A final order shall include: 

(3)  Any order of disposition after an adjudication that a juvenile 
is abused, neglected, or dependent . . . . 

Although this statute speaks to the time and manner of appeal, the 
statute is devoid of any reference to proper service of such notice. 
Where the relevant juvenile statute is silent, the North Carolina Rules 
of Civil Procedure govern. I n  re Brown, 141 N.C. App. 550, 551, 539 
S.E.2d 366, 368 (2000), cert. denied, 353 N.C. 374, 547 S.E.2d 809 
(2001). Rule 5(a) of the North Carolina Rules of Civil Procedure pro- 
vides that "every written notice . . . shall be served upon each of the 
parties . . . ." N.C. Gen. Stat. 3 1A-1, Rule 5(a) (2003). Rule 5 provides 
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that such service can be made by hand delivery if, at the time of filing 
the written notice, a certificate is also filed certifying "the paper was 
served in the manner prescribed by this rule . . . ." N.C. Gen. Stat. 
5 1A-1, Rule 5(b) and (d) (2003). 

Here, respondents filed a written "Certificate of Service" indi- 
cating that notice of appeal had been served upon the "respective 
party" by "Hand delivery." DSS argues that respondents' failure to 
indicate the name or address of the "respective party" served is a 
jurisdictional defect requiring dismissal of the appeal pursuant to 
N.C.R. App. P. 26(c) (2004). We disagree. Our Supreme Court held, "a 
party upon whom service of notice of appeal is required may waive 
the failure of service by not raising the issue by motion or other- 
wise and by participating without objection in the appeal . . . ." 
Hale v. Afro-American Arts International, 335 N.C. 231, 232, 436 
S.E.2d 588, 589 (1993). 

Respondents filed Notices of Appeal on 23 September 2002. The 
Appellate Entries form was filed with the trial court on 15 May 2003 
and indicated DSS's attorney, address, and telephone number. The 
clerk of court was directed to "transmit a copy of these Appellate 
Entries to counsel for all parties." Further, on 20 June 2003, Notice of 
Appointment of Appellate Counsel was mailed to "all other parties on 
the Appellate Entries . . . ." A proposed Record on Appeal was served 
on DSS on 6 October 2003. On 7 November 2003, DSS's attorney wrote 
a letter to respondents' attorneys that referenced "Supplement to 
Record on Appeal" and requested several documents be "added to the 
record on appeal." The letter stated, "If you will include the material 
enclosed in an amended record . . . I will be glad to sign the stipula- 
tion of settlement previously tendered." DSS's counsel was the same 
individual identified on the Appellate Entries form filed 15 May 2003. 
DSS did not object to service of notice of appeal until 18 November 
2003 when it filed its Motion to Dismiss this appeal. 

DSS does not contend it was prejudiced by any failure of 
respondents to properly serve notice of appeal. In its motion, DSS 
asserts it "became aware of Respondent/Appellants' notice of appeal 
through communications with the clerk of court's office on a date 
several days subsequent and removed from [the date notice of appeal 
was filed.]" DSS does not argue it never received service of: (1) the 
Appellate Entries filed 15 May 2003; (2) the Notice of Appointment of 
Appellate Counsel filed 20 June 2003; or (3) the proposed Record on 
Appeal filed 6 October 2003. By participating in respondents' appeal 
prior to "raising the issue by motion," DSS waived any objection to 
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failure of service. Hale, 335 N.C. at 232, 436 S.E.2d at 589. DSS's 
Motion to Dismiss is denied. 

IV. Guardian Ad Litem 

[2] Laney argues the trial court erred by failing to appoint a guardian 
ad litenz after she was diagnosed with a "schizo-affective disorder" 
during a psychological evaluation of the family. We disagree. 

The trial court shall appoint a guardian ad litern to represent 
a parent: 

Where it is alleged that the juvenile is a dependent juvenile within 
the meaning of G.S. 7B-101 in that the parent is incapable as the 
result of substance abuse, mental retardation, mental illness . . . 
or any other similar cause or condition of providing for the 
proper care and supervision of the juvenile . . . . 

N.C. Gen. Stat. 5 7B-602(b)(l) (2003). This statute "is narrow in scope 
and does not require the appointment of a guardian ad litem in every 
case where dependency is alleged . . . ." In re H. W , 163 N.C. App. 438, 
447, 594 S.E.2d 21 1 ,2  16, disc. rev. denied, 358 N.C. 543, 599 S.E.2d 46 
(2004). The specific language of the statute mandates the appoint- 
ment of a guardian ad litem only if: "(1) the petition specifically 
alleges dependency; and (2) the majority of the dependency allega- 
tions tend to show that a parent or guardian is incapable as the result 
of some debilitating condition listed in the statute of providing for the 
proper care and supervision of his or her child." Id. (citing In  re 
Estes, 157 N.C. App. 513, 518, 579 S.E.2d 496, 499, disc. rev. denied, 
357 N.C. 459, 585 S.E.2d 390 (2003)). In the case of In  re H.W,  this 
Court affirmed the trial court's judgment and held N.C. Gen. Stat. 
5 7B-602(b)(l) did not require the appointment, sua sponte, of a 
guardian ad litem for the respondent-father because the petition did 
not allege incapacity for the respondent-father. 163 N.C. App. at 447, 
594 S.E.2d at 216. 

Here, two separate juvenile petitions were originally filed for 
each child and alleged, "the juvenile is a NEGLECTED JUVENILE, in 
that the juvenile: (1) does not receive proper care, supervision, or dis- 
cipline from the juvenile's parent, guardian, . . . [and] lives in an envi- 
ronment injurious to the juvenile's welfare." The petitions at bar did 
not allege the children were "dependant juvenile[s]" and did not 
assert Laney was "incapable as the result of some debilitating condi- 
tion . . . of providing for the proper care" of the children. Id.  at 447, 
594 S.E.2d at 216. 
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As no allegations of dependency were before the trial court, it 
was not required to appoint, sua sponte, a guardian ad litem for 
Laney. This assignment of error is overruled. 

[3] Laney contends the trial court erred by failing to conduct a per- 
manency planning hearing within twelve months of the date of the 
original order. 

N.C. Gen. Stat. # 7B-907(a) (2003) states: 

In any case where custody is removed from a parent, guardian, 
custodian, or caretaker, the judge shall conduct a review hearing 
designated as a permanency planning hearing within 12 months 
after the date of the initial order removing custody, and the hear- 
ing may be combined, if appropriate, with a review hearing 
required by G.S. 7B-906. 

"The purpose of the hearing is to 'develop a plan to achieve a 
safe, permanent home for the juvenile within a reasonable period of 
time.' " In re Dula, 143 N.C. App. 16, 18, 544 S.E.2d 591, 593 (quot- 
ing N.C. Gen. Stat. a 7B-907(a)), aff'd per curium, 354 N.C. 356, 554 
S.E.2d 336 (2001). 

Here, DSS obtained a nonsecure custody order for the children on 
26 July 2001. On 28 February 2002, the court concluded a review hear- 
ing, appointed the children's grandfather as guardian, and scheduled 
a permanency planning hearing for 4 April 2002. No hearing occurred 
in April, and it was rescheduled for 17 May 2002. Prior to  the hearing 
in May, respondents filed separate motions in the cause. Laney 
moved: (I) "for change of disposition pending appeal;" (2) "to restore 
placement of the minor children with the respondent mother;" (3) "to 
continue reasonable efforts;" and (4) "for a new psychological evalu- 
ation." Little moved for: (1) "[D.L. to] be returned to his custody . . . 
or in the alternative, (2) that the Court order that [DSS] re-start reuni- 
fication efforts . . . ." Following a hearing on the motions on 17 May 
2002, the trial court entered an order on 2 June 2002 that acknowl- 
edged "a permanency planning hearing was initially schedule [sic] for 
today's review . . ." and ruled instead on the respondents' motions. 
The trial court again rescheduled the permanency planning hearing 
for four days later on 6 June 2002. 

The permanency planning hearing was again rescheduled. On 
23 August 2002, Laney's attorney sent a facsimile to the presiding 
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judge, with copies to Little's and DSS's attorneys, informing the 
trial court: 

This permanency planning hearing was continued from 5/2, 5/16, 
6/6, and 7/18 because it wasn't reached. . . . My client is very exas- 
perated because of the delays, and requested that I set it on for 
8/29, which I attempted to do. However, the clerk informs me that 
there are 32 cases on for that day, and that Friday already has 
something scheduled. . . . My client has asked me to see if the 
court could consider hearing it sooner than 9/12. 

A hearing was finally held 13 September 2002, and an order was 
entered 7 October 2002. 

According to N.C. Gen. Stat. 3 7B-907(a), a permanency planning 
hearing was required to be conducted prior to 26 July 2002, no later 
than twelve months following entry of the initial nonsecure custody 
order on 26 July 2001. The permanency planning hearing was origi- 
nally scheduled for 17 May 2002, and the parties appeared before the 
court on that day. Respondents, however, had filed motions in the 
cause several days prior to hearing, which the trial court, in its dis- 
cretion, chose to initially address prior to conducting a permanency 
planning hearing. 

The trial court erred by failing to conduct a permanency planning 
hearing within the time required under N.C. Gen. Stat. 3 7B-907(a). In 
light of our holding below, the trial court's failure to conduct a timely 
permanency planning hearing is harmless. 

VI. Evidence at Hearing 

[4] Laney contends the trial court erred by failing to allow her to pre- 
sent evidence at the permanency planning hearing. We agree. 

Our Supreme Court has held that in child custody matters: 

[wlhenever the trial court is determining the best interest of a 
child, a n y  evidence which is competent and relevant to a show- 
ing of the best interest of that child must be heard and considered 
by the trial court, subject to the discretionary powers of the trial 
court to exclude cumulative testimony. Without hearing and con- 
sidering such evidence, the trial court cannot make an informed 
and intelligent decision concerning the best interest of the child. 

In re Shue, 311 N.C. 586, 597, 319 S.E.2d 567, 574 (1984) (emphasis 
supplied). In a permanency planning hearing, the trial court may 
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exclude evidence that is not "relevant, reliable, and necessary to 
determine the needs of the juvenile and the most appropriate dispo- 
sition." N.C. Gen. Stat. # 7B-907(b) (2003). 

Here, the transcript shows the trial court allowed Laney, acting 
pro se, to speak at the hearing and afforded her an opportunity to be 
heard. She was limited, however, to matters regarding the perma- 
nency plan. The trial court stated: 

I'm going to limit you as to the permanency plan. I will not get 
into matters that have already been adjudicated and an order that 
has been entered as to that. I want you to understand that. And if 
you don't abide by my ruling to limit as to this permanency plan, 
then I'm not going to let you just ramble and go into things that 
have already been adjudicated. And with that caveat on my part, 
I'll hear from you as to whether you want to be sworn and put on 
sworn testimony, I'll be glad to hear from you. 

Laney took the witness stand and was sworn. Laney received an 
opportunity to present evidence and availed herself of this opportu- 
nity by presenting her arguments. 

Although she took the stand, a review of the transcript indicates 
she offered no testimony regarding the permanency plan and instead 
attempted to offer arguments regarding "local rules," the Bible, and 
her various attorneys. The trial court did not allow Laney to testify 
regarding legal advice she had received and certain verses from the 
Bible that she wished to present. 

The transcript indicates DSS presented no testimony into evi- 
dence other than the DSS attorney's statements. Statements by an 
attorney are not considered evidence. State v. Haislip, 79 N.C. App. 
656, 658, 339 S.E.2d 832, 834 (1986) (holding "statement by defend- 
ant's counsel. . . is not evidence") (citing State u. Albert, 312 N.C. 567, 
579, 324 S.E.2d 233, 240-41 (1985)). 

The only "evidence" offered by DSS was a summary prepared on 
11 September 2002. "By stating a single evidentiary fact and adopting 
DSS and guardian ad litem reports, the trial court's findings are not 
'specific ultimate facts . . . sufficient for this Court to determine that 
the judgment is adequately supported by competent evidence.' " In re 
Hwton, 156 N.C. App. 655, 660, 577 S.E.2d 334, 337 (2003) (quoting In  
re Anderson, 151 N.C. App. 94, 97, 564 S.E.2d 599, 602 (2002)); see 
also In re Shue, 311 N.C. at 597, 319 S.E.2d at 574 ("Without hearing 



I N  THE COURT O F  APPEALS 583 

IN RE D.L., A.L. 

[16G N.C. App. 674 (2004)) 

and considering such evidence, the trial court cannot make an 
informed and intelligent decision concerning the best interest of the 
child."). The adoption of the DSS summary into the Order is insuffi- 
cient to constitute competent evidence to support the trial court's 
findings of facts. 

As no evidence was presented by either DSS or Laney regarding 
the permanency plan, the trial court's findings of fact are unsup- 
ported. Without any evidence to support its findings, the trial court 
erred in its conclusions of law. We reverse the permanency plan 
order as it relates to Laney and remand for a new permanency plan- 
ning hearing where the parties may offer competent, material, and 
relevant evidence. 

VII. Destruction of T a ~ e s  

[5] We now consider that portion of the appeal regarding Little's 
assignments of error. First, Little argues his constitutional and due 
process rights were violated by the destruction of tapes recorded dur- 
ing the 17 May 2002 hearing. He asserts evidence presented during 
that hearing is "crucial" because the 13 September 2002 hearing was 
a "continuation" of the permanency planning hearing conducted 17 
May 2002. We disagree. 

DSS's counsel, at the beginning of the hearing, stated, "the 
matter is on basically for continuation of a permanency planning 
hearing. The initial permanency planning hearing was conducted by 
Judge Gullette on 5-17 . . . ." Later, however, it was clarified that a per- 
manency planning hearing was never conducted during the 17 May 
2002 session. During the 13 September 2002 hearing, DSS's counsel 
clarified his earlier characterization of the hearing and informed 
the trial court: 

[On] February 28, 2002 . . . Miss Laney was here as was Mr. Little 
by their first set of counsel; and at that time the Court made 
determinations with regard to-with regard to the 7B-basically 
the 7B and 907 analysis. That was actually a review hearing. That 
was followed up by what we were supposed to have as a perma- 
nency planning hearing. The first of that occurred on 5-17. So the 
basic thing I have to say is that although the plan itself was 
changed, we were trying to follow that up with necessary perma- 
nency planning hearing within the period of time allotted by 
statute. We did get partly away into doing that, and they-both 
Respondent Mother and Respondent Father through their coun- 
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sel had various issues raised with regard to permanency planning. 
But we didn't actually have-this hearing today is really the 
first opportunity we've actually had since that initial review 
which set the permanency plan in place. It's the first time we had 
today to actually put that in place as a permanent plan under the 
statute. . . . 

Our review of the order entered following the 17 May 2002 hear- 
ing indicates that although "[a] permanency planning hearing was 
initially scheduled for today's review pursuant to N.C. Gen Stat. 
Q 7B-907," the hearing was not conducted. The trial court's order 
stated, "A permanency planning hearing shall be conducted 6/6/02." 
(Emphasis supplied). The order indicates no permanency planning 
hearing was begun or conducted. Little's brief concedes "no previous 
order is deemed a permanency planning order." The record indicates 
the 13 September 2002 hearing was the first instance the issue of a 
permanency planning order was reached. 

Little neither assigned error to nor entered notice of appeal on 
the 17 May 2002 order. Further, he has not attempted to present a nar- 
ration of the evidence or identify portions of the record to support his 
argument. See In re Clark, 159 N . C .  App. 75, 83, 582 S.E.2d 657, 662 
(2003) (holding no error in destruction of tapes where respondent: 
(1) made no attempt to use N.C.R. App. P. 9(c)(l) "to provide a nar- 
ration of the evidence in order to reflect the true sense of the evi- 
dence received to the extent the record does not do so;" and (2) 
"points to nothing specific in the record to support her argument"). 
This assignment of error is overruled. 

VIII. Sufficiencv of the Evidence 

[6] Little next argues the permanency planning order is not sup- 
ported by sufficient evidence. We agree. 

As discussed above, DSS presented no competent evidence to 
support any of the findings. Further, as in the case of In re  Weiler, the 
trial court here "made no statutory findings that reunification efforts 
would be futile or that the health and safety of the children were 
inconsistent with such efforts as required by section 7B-507(b)." 158 
N.C. App. 473,480,581 S.E.2d 134, 138 (2003). The findings of fact are 
insufficient to support the conclusions of law. 

Little testified he had completed parenting classes, was paying 
child support, and had attempted to maintain visits with the children. 
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The trial court made no findings regarding this testimony. The per- 
manency planning order as it relates to Little is reversed and 
remanded for further findings of fact and conclusions of law in light 
of the only evidence presented, which was Little's testimony. 

IX. Conclusion 

Little argues he did not receive a fair permanency planning hear- 
ing. His brief fails to offer any argument or authority in support of his 
assertion. He has abandoned this assignment of error pursuant to 
N.C.R. App. P. 28(b)(6) (2004). 

The trial court did not err in failing to appoint, sua sponte, a 
guardian ad litern for Laney. The trial court erred in failing to conduct 
a permanency planning hearing within the time required by N.C. Gen. 
Stat. § 7B-907. However, in light of our holding that the trial court's 
order is reversed for lack of competent evidence to support the find- 
ings of fact, this error is harmless. 

Little's constitutional rights were not violated by the destruction 
of the tape recordings of the 17 May 2002 hearing. The trial court 
erred in making findings of fact that are not supported by competent 
evidence and in failing to make findings of fact regarding Little's tes- 
timony. The order is reversed and remanded for findings consistent 
with the evidence presented. 

Reversed in part; Reversed and Remanded in part. 

Judges HUDSON and BRYANT concur. 
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ROBERT WARD A N D  WIFE, BETTY MOTICKA, JAMES R. McCULLOUGH A N D  

WIFE, LAURA J .  McCULLOUGH, RALPH E. OUTCALT, AIL) DAVID KEITH 
JOHNSON, PETITIONERS v. MIKE C. INSCOE, C. RCXTON BOBBITT, JR., JERRY 
PARRISH, DAVE STALLINGS, DA171D E. MEEKINS, BAILEY ALSTON, ARLINE 
RICHARDSON. JOSEPH BROWN, RICHARD I. VAUGK4N, JR., WILLIAM F. 
TAYLOR, FRANK hl. HESTER, JR., GENE C. AYSCUE, RUSTY RENSHAW, .4xu 
GARRY DAEKE I N  THEIR OFFICIAL CAPACITY AS THE HENDERSON ZONING BOARD 
OF ADJUSTMENT, W. BROWNELL WRIGHT, ZONIKG ADMINISTR.~TOR OF THE CITI- OF 

HENDERSON, BRANCH BANKING & TRVST COMPANY, RESPONDENTS 

No. COA03-1649 

(Filed 19 October 2004) 

1. Zoning- conduct of hearing-notice 
The Henderson Zoning Board of Adjustment did not violate 

petitioners' due process rights in its issuance of a special use per- 
mit allowing a bank to build drive-through lanes. The Board pro- 
vided petitioners with notice of the initial public hearings, at 
which all parties availed themselves of the right to present their 
case. Although petitioners were not given specific notice of two 
hearings after an appeal and remand, those hearings involved 
only more specific findings on the evidence previously presented, 
and petitioners had general notice in that the hearings were held 
at the regularly scheduled and advertised meetings. 

2. Zoning- special use permit-sufficiency of evidence- 
issuance not arbitrary 

The trial court did not abuse its discretion in applying the 
whole record test to a decision by the Henderson Zoning Board of 
Adjustment to grant a special use permit for the construction of 
drive-through lanes at a bank. The Board conducted a careful and 
thorough investigation and the evidence supported issuance of 
the permit under the standards set out in the ordinance. 

Appeal by petitioners from order entered 16 September 2003 by 
Judge Robert H. Hobgood in Vance County Superior Court. Heard in 
the Court of Appeals 15 September 2004. 
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Browne, Flebotte, Wilson & Homz, PL.L.C., by Daniel R. 
Flebotte, for petitioners-appelIa?zts. 

No brief filed for respondents-appellees Mike C. Inscoe, 
C. Ruxton Bobbitt, Jr., Jewy Parrish, Dave Stallirzgs, David E. 
Meekins, Bailey Alston, Arline Richardson, Joseph Brown, 
Richard I. Vaughan, Jr., William I;: Taylor, Frank M. Hester, Jr., 
Gene C. Ayscue, Rusty Renshaw, and Ga7r-y Daeke in Their 
Official Capacity a s  the Henderson Zoning Board of 
Adjustment, W Brownell Wright, Zoning Administrator of the 
City of Henderson. 

Royster, Cross & Currin, LLP, by Dale W. Hensley, for 
respotzdent-appellee Branch Banking & P u s t  Company. 

TYSON, Judge. 

Robert Ward, Betty Moticka, James R. McCullough, Laura J. 
McCullough, Ralph E. Outcalt, and David Keith Johnson ("petition- 
ers") appeal the trial court's order, which affirmed the Henderson 
Zoning Board of Adjustment's ("Board") issuance of a Special Use 
Permit to respondent Branch Banking and Trust Company ("BB&Tn). 
We affirm. 

I. Background 

BB&T applied to construct a bank building in a mixed use neigh- 
borhood that is zoned for office-institutional use under the City of 
Henderson Zoning Ordinance ("Ordinance"). The plans included four 
drive-thru lanes. Section 300B of the Ordinance allows drive-thru 
lanes with issuance of a special use permit by the Board. BB&T peti- 
tioned both the Board and the North Carolina Department of 
Transportation ("DOT") for approval of access permits and to con- 
struct the building with the drive-thru lanes. 

On 3 October 2000, the Board, including members Mike C. Inscoe, 
C. Ruxton Bobbitt, Jr., Dave Stallings, David E. Meekins, Bailey 
Alston, Arline Richardson, Richard I. Vaughan, Jr., William F. Taylor, 
Gene C. Ayscue, and Rusty Renshaw conducted a public hearing and 
heard from BB&T's representatives supporting the application and 
from petitioners and other neighborhood residents opposing the con- 
struction. BB&T offered its plans for development. Petitioners and 
other opponents expressed concerns over the project's impact and 
raised safety, traffic, aesthetic, and economic issues. The Board con- 
tinued the hearing for thirty days to await DOT'S decision. 
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The Board reconvened on 7 November 2000 and additional evi- 
dence was heard and received from both sides. BB&T's representa- 
tives and a city engineer offered design plans showing the building 
and surrounding land use. Discussion addressed the possibility of 
widening the surrounding streets to accommodate increased traffic 
flow and access, ingress, egress to and from the new bank. 

Petitioners testified concerning the project's potential impacts 
and effects on nearby residents. Their first concerns included 
increased traffic flows and the resulting safety issues for pedestrians 
and neighborhood children, the likelihood of property values being 
adversely affected, increased difficulty of residential parking, and 
that widening the street would require removal of many large, old 
shade trees. Other opponents voiced similar concerns. 

After hearing from all those present at the meeting who wished to 
speak or present evidence, the Board voted four-to-one to approve 
the issuance of the special use permit. Several conditions were 
placed on the issuance, including: (1) not removing more trees than 
necessary, (2) planting buffer hedges between the site and neighbor- 
ing homes, and (3) involving neighborhood residents in decisions 
concerning permanent sidewalks and steps. 

Petitioners filed a Complaint and Petition for Writ of Certiorari 
on 1 December 2000 in the Vance County Superior Court, seeking 
review of the Board's decision. Petitioners alleged the Board failed to 
comply with procedures set forth in Sections 803 and 804 of the 
Ordinance and asserted the Board failed to make inquiries on the 
impact of the developn~ent on the neighborhood and to make factual 
findings. Board members Mike C. Inscoe, C. Ruxton Bobbitt, Jr., Jerry 
Parrish, Dave Stallings, David E. Meekins, Bailey Alston, Arline 
Richardson, Joseph Brown, Richard I. Vaughan, Jr., William I? Taylor, 
Frank M. Hester, Jr., Gene C. Ayscue, Rusty Renshaw, Garry Daeke, 
and W. Brownell Wright, Zoning Administrator of the City of 
Henderson, (collectively, "City . Defendants") answered on 28 
December 2000. BB&T answered on 6 March 2001. 

The matter was heard on 5 July 2001 before Judge Hobgood. The 
trial court originally found: 

(I)  The decision rendered by the Board of Adjustment on 
November 7, 2000 was deficient in that the required findings of 
fact by the Board of Adjustment were merely a recitation of the 
standards imposed upon the Board of Adjustment for the 
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issuance of a special use permit by the General Statutes of North 
Carolina and the City of Henderson Zoning Ordinances, rather 
than providing a detailed listing of the facts which the Board 
found from the preponderance of the evidence presented at the 
public hearing and which facts caused the Board of Adjustment 
to issue the special use permit to the Bank. 

The trial court conducted a whole record review and found the 
Board considered all the evidence presented at the public hearing. 
The trial court ruled that substantial, competent, and material evi- 
dence supported the issuance of the special use permit and affirmed 
the Board's decision. Petitioners filed a timely notice of appeal to this 
Court on 31 January 2002. 

In an unpublished opinion filed 5 May 2003, this Court va- 
cated the trial court's decision. The case was remanded to the 
trial court to enter an order directing the Board to make factual 
findings sufficiently specific to facilitate judicial review of the 
Board's decision. Ward v. Inscoe, 157 N.C. App. 366, 578 S.E.2d 710 
(2003) (unpublished). 

The trial court issued an order on 3 June 2003. Later that day, the 
Board found facts supporting issuance of the special use permit. The 
Board did not receive or hear additional evidence. The permit was 
signed on 1 July 2003. 

On 1 August 2003, petitioners filed a Petition for Writ of 
Certiorari and for Judicial Review alleging: (1) the Board's permit 
lacked evidence to support its findings of fact and conclusions of law; 
(2) the Board violated procedural requirements and committed errors 
of law; and (3) the Board violated the petitioners' due process rights. 
Petitioners based their last claim on failure to receive personal or 
general notice of or an opportunity to present evidence at the 3 June 
2003 hearing. Both City Defendants and BB&T answered the petition. 

The trial court entered a Stipulation and Consent Order on 2 
September 2003 signed by all parties agreeing to treat petitioners' 
request and answers of the City Defendants and BB&T as motions for 
review of the Board's findings of fact. The trial court conducted a 
whole record review and affirmed the Board's decision on 16 
September 2003. It found the Board's order contained sufficient fac- 
tual findings for review and the existence of substantial, competent, 
and material evidence to support issuance of the special use permit. 
Petitioners appeal. 
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11. Issues 

The issues on appeal are whether: (1) petitioners' due process 
rights were violated by not receiving personal notice of or an oppor- 
tunity to be heard at the 3 June and 1 July 2003 meetings; and (2) the 
trial court abused its discretion by finding that substantial, compe- 
tent, and material evidence supported the Board's issuance of the 
special use permit. 

111. Petitioners' Due Process Concerns 

[I] Petitioners contend the Board, sitting as a quasi-judicial body, 
failed to provide them with the "essential elements" of a fair trial. The 
Board met on 3 June 2003 and 1 July 2003 to find facts as directed by 
the trial court's order and did not provide personal notice to petition- 
ers. Petitioners argue this failure to personally notify them of the 
hearings violated their due process rights under the Ordinance, North 
Carolina General Statutes, and North Carolina case law. We disagree. 

Section 804 of the Ordinance states the Board is a quasi-judicial 
body. In Refining Co. v. Board of Alde~men, our Supreme Court set 
out the following requirements for a quasi-judicial proceeding: 

(1) follow the procedures specified in the ordinance; (2) conduct 
its hearings in accordance with fair-trial standards; (3) base its 
findings of fact only upon competent, material, and substantial 
evidence; and (4) in allowing or denying the application, . . . state 
the basic facts on which it relied with sufficient specificity to 
inform the parties, as well as the court, what induced its decision. 

284 N.C. 458, 471, 202 S.E.2d 129, 138 (1974). Section 804.6 of the 
Ordinance requires the Board to allow all parties the right to present 
their case, call witnesses, offer exhibits, and cross-examine. There is 
no dispute that all parties availed themselves with each of these 
rights at the two public hearings. 

This Court addressed a similar issue in In  re Application of 
Raynor, 94 N.C. App. 173,379 S.E.2d 884, appeal dismissed and disc. 
rev. denied, 325 N.C. 546, 385 S.E.2d 495 (1989). The landowner 
applied to a town board for a conditional use permit to allow con- 
struction of a mobile home park on his property. Raynor, 94 N.C. 
App. at 174, 379 S.E.2d at 885. The neighbors petitioned the board to 
re-zone his property for only single family residences. Id. at 174, 379 
S.E.2d at 885. Public hearings were held to receive evidence support- 
ing and opposing the application and petition. Id. Following intro- 
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duction of the evidence, discussions continued during several regu- 
larly scheduled town meetings over t,he course of a few months. Id.  
During one of the meetings, the landowner offered to place condi- 
tions on his application to address opponents' concerns. Id.  The 
neighbors did not receive personal notice of or attend the meeting. 
Id .  The landowner's application was then approved. Id .  The neigh- 
bors argued they were "entitled to a fair opportunity to be heard in 
quasi-judicial proceedings," and that right was denied by lack of 
notice. Id.  at 175, 379 S.E.2d at 885. 

This Court found no error. Id.  at 178, 379 S.E.2d at 887. We based 
our decision on several factors similar to those here. The landowner 
did not offer additional evidence in the neighbors absence. Id.  The 
meetings were held during regularly scheduled meeting times 
announced to the general public. Id.  at 174, 379 S.E.2d at 885. The 
neighbors received opportunities to cross-examine adverse witnesses 
and to offer evidence in support of their position and in rebuttal of 
their opponents' contentions. Id.  at 177, 379 S.E.2d at 886. 

In the prior appeal of this case, we held that the trial court 
applied an improper review of the Board's decision. Ward,  157 N.C. 
App. at 366, 578 S.E.2d at 710. The Order issuing the special use per- 
mit contained testimony, discussed the standards for issuance, and 
imposed conditions on the permit. It did not include findings upon 
which the Board made its decision. The trial court determined "the 
[Board] must have considered the evidence" in issuing the permit 
despite the lack of findings, and affirmed the decision. Id.  This Court 
remanded "this matter to the [trial] court for an order directing the 
[Board] to make factual findings that are sufficiently specific to 
enable review of the [Board's] decision." This Court noted that 
"extensive evidence" was presented to the Board in support of and in 
opposition to the issuance of the permit. Id .  

Both parties acknowledge that no new evidence was considered 
by the Board during the subsequent meetings in June and July of 
2003. The Order indicates the Board members who heard the evi- 
dence and arguments at the 3 October 2000 and 7 November 2000 
hearings made the factual findings and cited directly from the tran- 
scripts of those public hearings. Public hearings ended on 7 
November 2000. Any further meetings were intended solely to make 
findings of fact on the evidence previously presented by all parties. 
Petitioners received notice of and attended the public hearings and 
utilized multiple opportunities to be heard and present evidence. 
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The record also indicates the Board held its meetings on the 
first Tuesday of every month, a fact advertised by the Board and 
acknowledged by petitioners in their brief. Each hearing and meet- 
ing before the Board fell on the first Tuesday of the month. These 
regularly scheduled advertised meetings provided petitioners with 
general notice. As no further evidence was heard in June and July 
of 2003 and general notice existed, petitioners' due process rights 
were not violated. 

The record and transcripts show petitioners, other neighborhood 
residents, and BB&T received notice and ample opportunity to be 
heard by and present evidence to the Board concerning the issuance 
of the special use permit at the public hearings. All parties presented 
evidence in support of or in opposition to the application. The public 
hearing extended over two months to await DOT'S ruling on the 
access permits, which provided all parties additional time to gather 
and present evidence. The Board originally followed the guidelines of 
Sections 803 and 804, save 804.7, which we previously held required 
more specific findings of fact. Here, the Board's Order corrects that 
omission. This assignment of error is overruled. 

IV. Standard of Review 

[2] Petitioners assert the trial court abused its discretion in apply- 
ing a whole record review to find that substantial, competent, 
and material evidence supports the issuance of a special use permit. 
We disagree. 

Our Supreme Court outlined the appropriate standard of review 
of a decision by a quasi-judicial body in Concrete Co. v. Board of 
Comm'n ,  299 N.C. 620, 265 S.E.2d 379, reh'g denied, 300 N.C. 562, 
270 S.E.2d 106 (1980). A reviewing court is to: 

(1) Review the record for errors in law; 

(2) Insure that procedures specified by law in both statute and 
ordinance are followed; 

(3) Insure that appropriate due process rights of a petitioner are 
protected including the right to offer evidence, cross-examine 
witnesses, and inspect documents; 

(4) Insure that decisions of town boards are supported by 
competent, material and substantial evidence in the whole 
record; and 

(5) Insure that decisions are not arbitrary and capricious. 
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Id. at 626, 265 S.E.2d at 383. Both the trial court and this Court are 
bound by these standards of review. Id. at 627, 265 S.E.2d at 383. 

V. Substantial. Com~etent, and Material Evidence 

We consider whether the evidence before the Board, not the trial 
court, supported the issuance of the special use permit. I n  re 
Application of Gqforth Properties, 76 N.C. App. 231, 233, 332 S.E.2d 
503, 504, disc. rev. denied, 315 N.C. 183, 337 S.E.2d 857 (1985). In 
determining the sufficiency of the evidence, we apply the whole 
record test to review testimony and exhibits in support of and in 
opposition to the issuance of the permit. Thompson v. Board of 
Education, 292 N.C. 406, 410, 233 S.E.2d 538, 541 (1977). In the prior 
appeal, this Court addressed guideline two and found the Board met 
procedures mandated by statute and the Ordinance. We have already 
held petitioners' due process rights were protected, which satisfies 
guideline three. We now review guidelines one, four, and five. 

Guideline one requires a review of the trial court's decision for 
errors in law. This Court previously remanded this case to remedy an 
improper application of whole record review. Upon remand, that 
error in law was corrected by inclusion of factual findings within the 
Board's Order to enable appellate review. Our review of the trial 
court's 16 September 2003 order reveals a proper whole record 
review by the trial court, and that the Board's decision is based on 
substantial evidence that supports its findings of fact, which in turn 
support its conclusions of law. 

We address guidelines four and five by reviewing evidence before 
the Board. Section 803 of the Ordinance provides, 

The [Board] shall hear and decide any application for a spe- 
cial use permit, and shall issue said permit where the appli- 
cant has demonstrated by the preponderance of the evidence 
that the standards of this Ordinance, including the following 
shall be met: 

(a) That the use will comply with the requirements of Article 
600A and 600B of this Ordinance; 

(b) That the use will not materially and adversely affect the pub- 
lic health, safety, or welfare; 

(c) That the use will not substantially injure the value of adjoin- 
ing or abutting properties; 
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(d) That the use will be in harmony with the area in which it is 
located; or be a matter of public need; 

(e) That the use will not substantially contribute to an overbur- 
dening of municipal services; 

(f) That the use will be in conformity with the Henderson 
Land Use Plan and other duly adopted plans and policies 
of the City. 

The Board's Order specifically recited evidence presented at the pub- 
lic hearings, and addressed each element in its findings of fact. 

The Board found under Sections A and B that the proposed use 
will comply with design standards of Article 600A and "will not m a -  
terially and aduenely  affect the public health, safety or welfare" of 
the neighborhood. BB&T hired a landscape architect to ensure con- 
formity with the Ordinance's design requirements. The Board deter- 
mined that evidence presented at the hearings showing that expan- 
sion and modification of surrounding streets, improvements to storm 
drains, relocation of a fire hydrant, removal of undergrowth, and 
installation of a new traffic light, would help, not hinder public safety. 
The Board also found the increase in traffic counts estimated by DOT 
would not significantly impact public safety. Substantial evidence in 
the record supports this finding. 

The Board addressed Sections C and D by noting the area is 
zoned office-institutional, "which is a transitional zone from resi- 
dential to commercial uses." It recognized the area is "becoming sub- 
stantially commercial," shown by recent construction of a drug store 
on the same block and few surrounding residences. The Board found 
that the addition of a bank would not upset the balance between the 
mixed use properties or substantially injure real estate values. To 
limit any impact on adjoining properties, the Board imposed condi- 
tions on the permit's issuance. These requirements addressed street 
parking, lighting, tree removal, buffers between the bank and adjoin- 
ing property, and required BB&T to repair any damage caused by con- 
struction. substantial evidence in the record supports this finding. 

The Board found under Section E that the expansion and modifi- 
cation of the surrounding streets, sidewalks, storm drains, and fire 
hydrants "[would] not substantially contribute to a n  overburdening 
of municipal  services." BB&T's representatives acknowledged finan- 
cial responsibility for all improvements. In addition, DOT determined 
the increase in traffic would not cause "significant overburdening of 
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the neighborhood streets." Substantial evidence in the record sup- 
ports this finding. 

The Board further found under Section F "the proposed use will 
be in substantial confownity wi th  the City  of Henderson's Land Use 
Plan and other duly adopted plans and policies of the City." The 
Board also found the construction of a bank on the property was 
"permitted as a matter of right in the [office-institutional] zoning 
district" under the Ordinance. Only the addition of drive-thru lanes 
triggered the Ordinance requiring BB&T to apply for a special use 
permit. The Board found the bank, expansion and modifications to 
surrounding streets, the conditions placed on the permit, and any 
increase in traffic conformed with both the City of Henderson's 
Traffic Improvement and Capital Improvement plans. Substantial evi- 
dence in the record supports this finding. 

In consideration of petitioners' and other opponents' concerns 
and the interests of the City, the Board included conditions in the 
Permit. Section 803.1 of the Ordinance allows the Board to place rea- 
sonable conditions on the issuance of the special use permit. Here, 
the Board imposed several requirements to address concerns 
expressed by petitioners and other neighborhood residents. In addi- 
tion to full compliance with both the plans accepted by the Board and 
the Ordinance, the Order required BB&T to: (1) limit the removal of 
trees to areas necessary for ingresslegress; (2) replace sidewalks and 
steps damaged by construction; (3) design its lighting plan to avoid 
lights shining into adjoining homes; and (4) limit customer street side 
parking reserved for residents. The Board reserved the power to 
revoke the permit if BB&T does not conform to the conditions. 

VI. Arbitrarv and Camicious 

Guideline five requires the Board's decision not to be arbitrary 
and capricious. An administrative ruling is deemed arbitrary and 
capricious when it is "whimsical," "willful[,] and [an] unreasonable 
action without consideration or in disregard of facts or law or with- 
out determining principle." Lenoir Mem. Hosp. v. N.C. Dep't of 
H u m a n  Resources, .98 N.C. App. 178, 181, 309 S.E.2d 448, 450 (quot- 
ing Board of Education [of Blount County] v. Phillips, 264 Ala. 603, 
89 So.2d 96 (1956)), disc. rev. denied, 327 N.C. 430, 395 S.E.2d 682 
(1990); see also Tate Terrace Realty Investors v. Currituck County, 
127 N.C. App. 212, 222-23, 488 S.E.2d 845, 851 (quoting Black's Law 
Dictionary 105 (6th ed. 1990)), disc. rev. denied, 347 N.C. 409, 496 
S.E.2d 394, appeal dismissed, 347 N.C. 409, 496 S.E.2d 386 (1997). 
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The Board conducted a careful and thorough investigation of the evi- 
dence supporting and opposing the special use permit. Petitioners 
failed to show and the record does not indicate that the Board acted 
unfairly or arbitrarily. The Board's decision was not arbitrary and 
capricious and was based on substantial, competent, and material 
evidence in the record. This assignment of error is overruled. 

VII. Conclusion 

Petitioners were provided with notice of the two public hearings, 
where they attended and opposed the application through testimony, 
exhibits, and cross-examination. The petitioners received general 
notice of the later meetings, which were held solely to remedy the 
lack of factual findings and to sign the Board's Order. No further pub- 
lic hearings were held and no new evidence was received or enter- 
tained. Petitioners' due process rights were protected during the 
hearings in October and November of 2000 and during the meetings 
in June and July of 2003. 

The record and transcripts show BB&T presented substantial, 
competent, and material evidence in support of its application for a 
special use permit. The order of the trial court is affirmed. 

Affirmed. 

Judges HUDSON and BRYANT concur. 

STATE OF NORTH CAROLINA L. ANGELA DEBORAH LEWIS. DEFENIMT 

NO. COA03-785 

(Filed 19 October 2004) 

Constitutional Law- right of confrontation-testimonial 
hearsay-identification by photographic line-up 

Although defendant contends the trial court erred in an 
assault with a deadly weapon inflicting serious injury, non- 
felonious breaking or entering, and robbery with a dangerous 
weapon case by admitting the testimony of an officer concern- 
ing statements made by the victim to him at her apartment and 
statements by another officer concerning the victim's identifica- 
tion of her in a photographic line-up under the residual hearsay 
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exception of N.C.G.S. Q 8C-1, Rule 804(b)(5) after the victim 
died of unrelated causes, defendant's argument is not reached 
because the admission of the evidence was a violation of defend- 
ant's Sixth Amendment rights under the Confrontation Clause 
and defendant is entitled to a new trial on that ground since: (1) 
both the victim's statement to the police and her identification of 
defendant in the photo line-up constitute testimonial evidence 
that are inadmissible based on the fact that the witness was 
unavailable and defendant did not have a proper opportunity to 
cross-examine; (2) the fact that the information provided may be 
quite reliable or trustworthy is irrelevant; and (3) it cannot be 
concluded that the error was harmless beyond a reasonable 
doubt because once the evidence by the victim is excluded, there 
is no eyewitness testimony available giving an account of the 
crime or anyone who can place defendant with the victim during 
the time of its commission, there is no forensic evidence, and 
defendant never confessed to the crime. 

Appeal by defendant from judgment entered 28 January 2003 by 
Judge James C. Spencer, Jr. in Wake County Superior Court. Heard in 
the Court of Appeals 17 March 2004. 

Attorney General Roy  Cooper, b y  Special Deputy Attorney 
General Victoria L. Voight, for the State. 

Paul M. Green for defendant-appellant. 

ELMORE, Judge. 

Angela Deborah Lewis (defendant) appeals from convictions for 
assault with a deadly weapon inflicting serious injury, non-felonious 
breaking or entering, and robbery with a deadly weapon. 

The State's evidence tended to show that on 8 January 2002, 
Nellie Carlson (Ms. Carlson), an elderly resident of Glenwood Towers 
in Raleigh, was discovered in her apartment by friend and neighbor 
Ida Griffin (Ms. Griffin). Ms. Griffin testified that she found the door 
ajar and entered, discovering her friend's apartment "just tore up all 
around." She noticed a broken flashlight, a phone left off the hook, 
and items from the coffee table strewn across the floor. Ms. Carlson 
was discovered "sitting at the table with her head hung down." She 
was swollen, bloody, and badly bruised. Ms. Griffin summoned 
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another neighbor, John Woods (Woods), for help, and they called the 
police. Woods would later tell police and testify at trial that he had 
seen defendant entering Glenwood Towers around noon the day of 
the incident. 

After Officer Narley Cashwell (Officer Cashwell) of the Raleigh 
Police Department arrived, he summoned medical assistance and 
took the following statement from Ms. Carlson: 

I was in the hall opening my door. My door was locked. 1-1 was 
at the door and she slipped up behind me. She asked me for some 
money. I said what do I look like, the money tree. She said-she 
said, you don't like me because I'm black. I told her I don't like 
whatever color she was. I opened the door and she pushed me 
inside. She grabbed my hair and pulled my hair. She hit me with 
her fist. She also hit me with a flashlight, phone and my walking 
stick. She hit me in the ribs with my walking stick. She took a 
small brown metal tin that I had some change in. I also had some 
change on the table that she took. I know her. She comes up here 
all the time begging for money. She visits a man at the end of the 
hall. 1 don't know her name but he might. 

Ms. Carlson described the assailant as "a black female in her 20s . . . 
[dlark skin, about five nine in height, blue jeans and a homeless look." 
Ms. Griffin, Woods, and DeWayne Davis, a courtesy officer at 
Glenwood Towers, all recognized the description of the alleged 
assailant, but none could remember her name. 

Officer Mark Utley (Officer Utley) of the Raleigh Police 
Department along with the Glenwood courtesy officer interviewed 
Burlee Kersey (Kersey), another resident believed to be familiar with 
the assailant. Kersey provided the name Angela Lewis in response to 
a description and the statement that she "comes over here all the 
time." Some days later, Davis found in his records a trespassing cita- 
tion he had previously written to someone named Angela Lewis. 

A medical examination showed that Ms. Carlson suffered bruis- 
ing over her left eye, a contusion to her right frontal lobe, and a con- 
tusion to the right lower lobe of her lung. It was later confirmed that 
she had also suffered fractures to three of her ribs. While she was still 
in the hospital on the day of her attack, Officer Utley presented Ms. 
Carlson a photo line-up consisting of six photographs, including one 
of defendant. According to Officer Utley, Ms. Carlson identified 
defendant as her assailant. 
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At 6:05 pm on the day of Ms. Carlson's attack, Raleigh Police 
responded to a complaint by a woman reporting an assault and rob- 
bery against her near Glenwood Avenue. When police arrived, they 
found defendant, Angela Lewis, who gave her name as Angela Smith. 
She was bleeding and reported having been attacked from behind and 
robbed. The home address given by defendant was located at the 
Glenwood Towers. She provided two different Social Security num- 
bers and gave other inconsistent information in her account of the 
alleged attack. 

Defendant was transported to Wake Medical Center and taken in 
for questioning after being released from the hospital. She identified 
Kersey as a friend of hers whom she had previously visited, but she 
denied having been at Glenwood Towers that day. 

No usable finger prints were recovered from Ms. Carlson's apart- 
ment. Roughly three months after this event, Ms. Carlson died of 
pneumonia and cancer, It was stipulated at trial that Ms. Carlson's 
death was "unrelated to the alleged commission of these offenses." 

Defendant was tried on charges of assault with a deadly weapon 
inflicting serious injury, felonious breaking or entering, and robbery 
with a deadly weapon. At trial, defendant tried to exclude from evi- 
dence Ms. Carlson's statement to Officer Cashwell and her identifica- 
tion of defendant in Officer Utley's photo line-up. Both extrajudicial 
statements were admitted under the residual hearsay exception. 
North Carolina Rule of Evidence 804(b)(5) (2004). A jury found 
defendant guilty of all charges except the charge of felonious break- 
ing or entering, on which she was found guilty of the lesser included 
offense of non-felonious breaking or entering. The trial court sen- 
tenced defendant to 192 to 249 months imprisonment. Defendant 
appeals. For the reasons stated herein, we reverse defendant's con- 
viction and order a new trial. 

Defendant contends that two pieces of testimony introduced at 
trial were not properly admitted under the North Carolina Rules of 
Evidence. First, defendant alleges that it was error for the trial court 
to have allowed Officer Cashwell's testimony concerning statements 
made by Ms. Carlson to him at her apartment. At trial, defendant 
objected to Officer Cashwell's testifying as to what Ms. Carlson had 
stated to him, but following a voir dire this objection was overruled 
and the court concluded that this testimony could be admitted under 
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the residual hearsay exception. N.C.R. Evid. 804(b)(5) (2004). 
Second, Defendant argues that Officer Utley's testimony concern- 
ing Ms. Carlson's identification of her in a photographic line-up was 
also inadmissable hearsay. The record reflects that defendant 
properly objected to this testimony when offered at trial and thus 
preserved both issues for review. 

On appeal, defendant argues that the trial court's findings regard- 
ing Ms. Carlson's statement to Officer Cashwell were insufficient to 
establish the "circumstantial guarantees of trustworthiness" neces- 
sary to admit a statement under the residual hearsay exception. 
N.C.R. Evid. 804(b)(5) (2004). Furthermore, defendant contends that 
the photo line-up would not fall under any exception to the prohibi- 
tion on hearsay. N.C.R. Evid. 802 (2004). We, however, do not reach 
defendant's argument in reliance upon the North Carolina Rules of 
Evidence, because we conclude that admission of this evidence was 
a violation of defendant's rights under the Confrontation Clause of 
the United States Constitution's Sixth Amendment. 

A. Confrontation Clause 

"Our review of whether defendant's Sixth Amendment right of 
confrontation was violated is three-fold: (1) whether the evidence 
admitted was testimonial in nature; (2) whether the trial court 
properly ruled the declarant was unavailable; and (3) whether 
defendant had an opportunity to cross-examine the declar- 
ant." State v. Clark, 165 N.C. App. 279, 283, 598 S.E.2d 213, 217 
(2004) (citing Crawford v. Washington, 541 U S .  36, 158 L. Ed. 2d 
177 (2004)). 

Because of the recent United States Supreme Court decision in 
Crawford v. Washington, 541 U.S. 36, 158 L. Ed. 2d 177 (2004), we 
must first consider whether either of the statements at issue is prop- 
erly classified as testimonial or nontestimonial. State v. Blackstock, 
165 N.C. App. 50, 62, 598 S.E.2d 412, 420 (2004) ("Thus under 
Crawford, Sixth Amendment Confrontation Clause analysis will usu- 
ally turn on the question of whether a particular statement is testi- 
monial or nontestimonial in nature."). In Crawford, the Supreme 
Court abandoned the rationale of Ohio v. Roberts, 448 U.S. 56, 65 
L. Ed. 2d 597 (1980), which had previously articulated which hear- 
say statement may be admitted at trial without violating the Sixth 
Amendment's Confrontation Clause. Under Crawford, courts must 
now draw a distinction between testimonial and nontestimonial evi- 
dence. If the evidence is nontestimonial, then "it is wholly con- 
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sistent with the Framers' design to afford the States flexibility in their 
development of hearsay laws-as does Roberts, and as would an 
approach that exempted such statements from Confrontation Clause 
scrutiny altogether." Cra~oford, 541 U.S. at 68, 158 L. Ed. 2d at 203. If, 
however, the evidence is testimonial in nature, then "the Sixth 
Amendment demands what the common law required: unavailability 
and a prior opportunity for cross-examination." Id. 

B. Testimonial Evidence 

The decision in Crazoford refused to define exactly what qualifies 
as  testimonial evidence. The Court, however, specifically stated, 
"Whatever else the term [testimonial evidence] covers, it applies at a 
minimum to prior testimony at a preliminary hearing, before a grand 
jury, or at a former trial; and to police interrogations." Crawford, 541 
U.S. at 68, 158 L. Ed. 2d at 203 (emphasis added). 

In the case sub judice, we determine whether either of Ms. 
Carlson's statements should be classified as testimonial evidence 
having been given in the course of a police interrogation. 

This Court interpreted Crauford and the nature of the term 
"police interrogations" in State u. Pullen, 163 N.C. App. 696, 594 
S.E.2d 248 (April 20, 2004) (No. 03-234). In Pullen, this Court ruled 
that a non-joined co-defendant's confession made to police in the 
course of their investigation was testimonial in nature. Pullen, 163 
N.C. App. at 702, 594 S.E.2d at 252. Subsequently, this Court held that 
a witness's statements, including an affidavit, provided to police for 
the purpose of identifying a defendant and recounting events sur- 
rounding a crime are classified as testimonial. Clark, 165 N.C. App. at 
284, 598 S.E.2d at 217-18. See also, Moody v. State, 594 S.E.2d 350,354 
n. 6 (Ga. 2004) (holding field investigations of witnesses by police to 
be testimonial evidence under Crawford). At trial, Officer Cashwell 
introduced Ms. Carlson's statement to him in his testimony. Because 
this information was taken in the course of a police investigation and 
provided evidence substantially similar in nature to that at issue in 
Pullen and Clark, we conclude that it was testimonial in nature. 

Similarly, Officer Utley introduced Ms. Carlson's identification of 
the defendant in his photographic line-up. As in Clark, both the initial 
statement and the photo identification had been given to the police in 
the course of an investigation and used for the purpose of identifying 
the assailant. Just like Ms. Carlson's first statement, her identification 
in the photo line-up provided information that implicated defendant 
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and that was presented at trial in order to establish the State's case 
against defendant. 

Hearsay, which is generally inadmissible, "is a statement, other 
than one made by the declarant while testifying at the trial or hearing, 
offered in evidence to prove the truth of the matter asserted." N.C.R. 
Evid. 801(c) (2004). In this case, this evidence was offered to estab- 
lish the truth of the matter asserted, i.e., the identity of the assailant. 
There was no instruction preventing the jury from using it for such a 
purpose, and indeed it did not appear to be offered for any other pur- 
pose. See, e.g., Tennessee v. Street, 471 U.S. 409, 414, 85 L. Ed. 2d 425, 
431 (1985) (permitting uses of out-of-court statements for purposes 
other than establishing the truth of the matter asserted). In fact, the 
State's case relied heavily upon the evidence from the late Ms. 
Carlson to establish defendant's guilt. 

A photo line-up was also employed by the police in Clark, but 
defendant failed to argue its inadmissability to this Court, and the 
assignment was deemed abandoned. As such, we are left to consider 
the photo identification in the case sub judice as a matter of first 
impression in this jurisdiction. In substance, the information 
obtained from a photo line-up is not very different from other evi- 
dence that is classified as testimonial under Crazofo~d. Indeed, the 
photo line-up is very similar to the ex parte and extra-judicial exami- 
nations by government officials which Crawford makes clear the 
Sixth Amendment was meant to address. Crawford, 541 U.S. at 51-53, 
158 L. Ed. 2d at 192-93; see, e.g., State v. Webb, 2 N.C. 103, 104 (1794) 
("no man shall be prejudiced by evidence which he had not the 
liberty to cross-examine"); see also State v. Forrest, 164 N.C. App. 
272, 280 596 S.E.2d 22, 27-28 (2004) (holding that a victim's immedi- 
ate comments to officers on the scene were not initiated by police 
and therefore not testimonial), aff'd per curiam, - N.C. -, 611 
S.E.2d - (2005). 

Here Ms. Crawford's statements to police were highly depend- 
ent upon her ability to recall the crime clearly, and the photographic 
line-up is especially susceptible to being characterized, like the evi- 
dence at issue in Crawford, as having been "given in response to 
structured police questioning." Crawford, 541 U.S. at 53 n.4, 158 
L. Ed. 2d at 194 n.4. The details provided by Ms. Carlson's state- 
ments are precisely those that would be probed and tested upon 
cross-examination. As such, we hold that the information obtained 
from the photo line-up and offered at trial through Officer Utley con- 
stituted testimonial evidence. 
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C. The Effect of the Error 

The trial court found and the State contends that these state- 
ments are reliable and thus admissible. The fact that the infor- 
mation provided may be quite reliable or trustworthy, however, is 
irrelevant under Crawford. "Dispensing with confrontation because 
testimony is obviously reliable is akin to dispensing with jury trial 
because a defendant is obviously guilty." Crawford, 541 U.S. at 62, 
158 L. Ed. 2d at 199. "Admitting a statement deemed reliable by a 
judge is fundamentally at odds with the right of confrontation." Id. 
Moreover, Justice Scalia also noted in Crawford that "[tlhe involve- 
ment of government officers in the production of testimonial evi- 
dence presents" a risk, and the Sixth Amendment's protections 
against testimonial hearsay primarily address that risk by controlling 
the use of certain types of evidence, including "interrogations by law 
enforcement officers." Id. at 53, 158 L. Ed. 2d at 194. 

Because we hold that both Ms. Carlson's statement to the police 
and her identification of defendant in the photo line-up constitute tes- 
timonial evidence, we conclude that both were inadmissible unless 
the witness was unavailable and defendant had a proper opportunity 
to cross-examine. Crawford, 541 U.S. at 68-69, 158 L. Ed. 2d at 203; 
Clark, 165 N.C. App. at 284, 598 S.E.2d at 217-18. It is undisputed that 
Ms. Carlson was unavailable as a result of her untimely death before 
the start of the trial. Moreover, it is not disputed that defendant 
lacked a prior opportunity to cross-examine Ms. Carlson as to her 
statements.1 Because defendant had no prior opportunity to cross- 
examine the witness, the use of her testimony at her trial constituted 
a violation of defendant's Sixth Amendment rights. 

When such a violation occurs, we grant a new trial unless 
the error was harmless beyond a reasonable doubt. N.C. Gen. Stat. 
5 15A-1443(b) (2003). "In order for this Court to find that the error 
affecting defendant's constitutional rights was harmless beyond a 
reasonable doubt, we must determine that the error had no bear- 
ing on the jury deliberations." State v. Sisk, 123 N.C. App. 361, 
370, 473 S.E.2d 348, 354 (1996), aff'd i n  relevant part  and disc. 
review allowed, 345 N.C. 749, 483 S.E.2d 440 (1997) (citing N.C. 
Gen. Stat, 5 15A-1443); see also, Clark, 165 N.C. App. at 289, 598 
S.E.2d at 220-21. 

1. It is, of course, irrelevant that defendant could cross-examine the offi- 
cers who introduced Ms. Carlson's statements. See Crawford, 541 U.S. at 50-51, 158 
L. Ed. 2d at  192. 
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In Clark, this Court found the evidence to be harmless beyond a 
reasonable doubt because there was other substantial evidence upon 
which the jury could have based its verdict, including evidence given 
by the victim herself. Clark, 165 N.C. App. at 290, 598 S.E.2d at 221. 
In the case sub judice, however, we cannot conclude that the error 
was harmless beyond a reasonable doubt. Once the evidence offered 
by Ms. Crawford is excluded, there is no eye-witness testimony avail- 
able giving an account of the crime nor is there anyone who can place 
defendant with Ms. Carlson during the time of its commission. There 
is no forensic evidence such as fingerprints, hairs, or fibers placing 
defendant at the scene or otherwise implicating defendant. Further- 
more, defendant never confessed to the crime. The most the State 
may offer is that Woods saw defendant enter the apartment building 
on the day in question, that defendant had been seen on the premises 
begging for money on previous occasions, and that defendant was 
less than cooperative when questioned about the crime. 

The remaining evidence is not sufficient for us to conclude that 
excluding the victim's identification of defendant and her other testi- 
mony would have no bearing on jury deliberations. C' State v. Roope, 
130 N.C. App. 356, 367, 503 S.E.2d 118, 126, disc. review denied, 349 
N.C. 374, 525 S.E.2d 189-90 (1998) (holding that overwhelming evi- 
dence of guilt may render constitutional error harmless beyond a rea- 
sonable doubt). Indeed, the hearsay evidence presented by the State 
constituted the core of the case against defendant. As such, this erro- 
neous admission of evidence is not harmless beyond a reasonable 
doubt as required by N.C. Gen. Stat. 5 15A-1443(b). 

Because Ms. Carlson's statement to the police and her identifica- 
tion of defendant in the photo line-up constitute testimonial evi- 
dence, defendant's rights under the Sixth Amendment's Confronta- 
tion Clause were violated when the victim's death removed any 
possibility that defendant could cross-examine Ms. Carlson. Given 
the nature of the evidence at trial, we cannot hold that this error was 
harmless beyond a reasonable doubt. Accordingly, we grant defend- 
ant a new trial. 

We note that in light of Blakely v. Washington, 542 U.S. 296, 159 
L. Ed. 2d 403 (2004), defendant has filed a Motion for Appropriate 
Relief as to the sentence imposed by the trial court. Because, how- 
ever, we grant defendant a new trial, the motion is moot. 
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New Trial. 

Judges McCULLOUGH and BRYANT concur. 

JEANETTE L. BASS, EWPLOYEE, P L ~ T I F F  I MORGANITE, INC., EMPLOYER, SELF- 
INSURED (GALLAGHER BASSET SERVICES, SERLICIUG AGEYT), DEFENDAUT 

No. COA04-57 

(Filed 19 October 2004) 

1. Workers' Compensation- occupational disease-carpal 
tunnel syndrome 

The Industrial Commission did not err in a workers' compen- 
sation case by finding that plaintiff employee failed to prove that 
she contracted an occupational disease of carpal tunnel syn- 
drome in connection with her job duties with defendant com- 
pany, because: (1) plaintiff failed to satisfy her burden, but 
instead merely argued that no competent evidence existed to sup- 
port a finding that plaintiff contracted carpal tunnel syndrome 
any other way besides her employment with defendant; (2) the 
unchallenged findings show that both of plaintiff's treating physi- 
cians admitted her symptoms started with a sliding door injury at 
her son's house in April 2000; and (3) the Commission was not 
required to give the testimony of plaintiff's expert witnesses more 
weight than that of another doctor who was an expert in hand 
and wrist disorders. 

2. Appeal and Error- preservation of issues-failure to cite 
authority 

Although plaintiff contends the Industrial Commission erred 
in a workers' compensation case by finding that a videotape was 
an accurate depiction of the primary duties of plaintiff's employ- 
ment, this assignment of error is deemed abandoned because 
plaintiff failed to cite any authority in support of her argument. 

3. Workers' Compensation- doctor testimony-weight of 
testimony 

The Industrial Commission did not err in a workers' compen- 
sation case by according more weight to the opinion of a doctor 
who was an expert in hand and wrist disorders than the opinions 
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of plaintiff's treating physicians, because: (1) competent evidence 
supported the Conimission's findings of fact and its decision to 
give greater weight to the testimony of the one doctor; and (2) 
plaintiff's argument that her honesty and credibility require the 
Commission to accept her testimony regarding her job duties as 
true is irrelevant to whether the Con~mission can afford more 
weight to one testifying physician over another. 

4. Appeal and Error- preservation of issues-failure to cite 
authority-broad assertion 

Although plaintiff contends the Industrial Comniission erred 
in a workers' compensation case by failing to find that plaintiff's 
bilateral carpal tunnel syndrome was compensable, this assign- 
ment of error is deemed abandoned under N.C. R. App. P. 28(b)(6) 
because plaintiff's brief fails to present any authority in support 
of this broad assertion. 

Appeal by plaintiff from opinion and award entered 29 September 
2003 by Commissioner Bernadine S. Ballance. Heard in the Court of 
Appeals 23 September 2004. 

Brent Adams  & Associates, by Kris t ine  Anisansel,  for plaintiff- 
appellant. 

Brooks, Stevens &  pop^, PA., b y  Joy H. Brewer, So?- defendant- 
appellee. 

TYSON, Judge. 

Jeanette Bass ("plaintiff") appeals from an Opinion and Award 
entered by the Full Commission of the North Carolina Industrial 
Commission ("the Commission"). The Commission found plaintiff 
failed to prove she contracted an occupational disease in connection 
with her job duties with Morganite, Inc. ("defendant"). We affirm. 

I. Background 

The findings of the Commission show plaintiff was employed by 
defendant as a carbon brush inspector for nine years beginning 23 
March 1992. As a brush inspector, plaintiff was required to perform 
tests on carbon brush samples using various machines in the lab. 
Plaintiff testified she was responsible for cutting and grinding the 
parts and measuring them for density, hardness, and resistance. She 
testified her job required constant use of her hands and that she 
gripped the parts as she manipulated them. Plaintiff was required to 
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lift up to fifteen pounds approximately twenty times a day. Plaintiff 
lifted up to one pound continuously throughout the day. She also 
lifted between fifty and seventy-five pounds between three and six 
times per week. 

On 10 April 2000, plaintiff reported an injury to the plant nurse 
and complained she experienced pain in her right hand. Plaintiff 
stated the pain began on Saturday while she was attempting to open 
a sliding glass door at her son's house. Plaintiff was referred to neu- 
rologist Dr. Pamela Whitney ("Dr. Whitney"). Dr. Whitney performed 
a nerve conduction study, which showed plaintiff suffered from mild 
carpal tunnel syndrome. Based solely upon plaintiff's description of 
her job duties, Dr. Whitney opined that it "seems reasonable" that 
plaintiff's carpal tunnel syndrome was caused by her job. 

On 27 July 2000, Dr. Robert L. Allen ("Dr. Allen"), a neurosurgeon, 
performed a carpal tunnel release on plaintiff's right hand. Plaintiff 
returned to work in October 2000 with restrictions to not perform 
heavy lifting. 

Plaintiff again left work in January 2001 and was provided med- 
ical leave and received one-half her salary for six months. On 15 
January 2001, plaintiff sought treatment from Dr. Richard Alioto ("Dr. 
Alioto"), an orthopedic surgeon, who examined both of plaintiff's 
wrists and diagnosed her with tendinitis. Dr. Alioto testified by depo- 
sition that plaintiff described the sliding door injury of April 2000 as 
the beginning of her carpal tunnel symptoms. In his opinion, this 
injury to her right wrist was "where she developed what sounded to 
me like symptoms of carpal tunnel syndrome . . . ." 

Dr. Alioto provided a splint to plaintiff for her right wrist, lim- 
ited her to lifting no more than five pounds. He also restricted her 
from performing repetitive type tasks. In March 2001, Dr. Alioto per- 
formed a "Phalen's test" on plaintiff's wrists, which showed normal 
results. Nerve conduction studies on plaintiff's left wrist revealed 
mild carpal tunnel syndrome. On 27 April 2001, he performed carpal 
tunnel release surgery on plaintiff's left wrist. Based upon plain- 
tiff's description of her job duties, Dr. Alioto opined that plaintiff's 
employment "could have been" a contributing factor of carpal tunnel 
syndrome and that plaintiff's employment placed her at a greater 
risk of developing carpal tunnel syndrome over the general public 
not so employed. 

Wanda Dorman ("Dorman") worked with plaintiff and testified 
that she agreed with plaintiff's job duty description. However, 
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Dorman testified that she did not hyper-extend or hyper-flex her wrist 
while performing the inspections and that holding the parts did not 
require "much grip pressure." Teresa Sanders ("Sanders"), another 
co-employee of plaintiff, testified that she had been employed with 
defendant as an inspector for five to six years. Sanders stated the 
tests performed by the inspectors are usually completed within 
approximately one hour. She also testified there are a variety of other 
activities that inspectors perform in addition to testing the parts. 

On 9 January 2002, Dr. George S. Edwards ("Dr. Edwards"), an 
expert in hand and wrist disorders, examined plaintiff's hands and 
diagnosed her with bilateral carpal tunnel syndrome. He observed a 
video tape depicting an employee who demonstrated plaintiff's job 
duties in a similar, but slower, fashion. After viewing this video, Dr. 
Edwards opined that there was no causal relationship between plain- 
tiff's job duties and her bilateral carpal tunnel syndrome. 

Based on these findings, the Commission denied compensation 
benefits and concluded plaintiff failed to prove by the greater weight 
of the evidence that she contracted the occupational disease of carpal 
tunnel syndrome as a result of her employment. Plaintiff appeals. 

11. Issues 

The issues on appeal are whether the Commission erred by: (I) 
concluding plaintiff failed to prove she suffers from an occupational 
disease due to causes and conditions characteristic of and peculiar to 
her employment as a brush inspector with defendant; (2) finding the 
videotape accurately depicted the primary duties of plaintiff's 
employment; (3) according more weight to the opinion of Dr. 
Edwards as opposed to plaintiff's treating physicians Dr. Alioto and 
Dr. Whitney; and (4) failing to find that plaintiff's bilateral carpal tun- 
nel syndrome is compensable. 

111. Standard of Review 

On appeal from the Comn~ission in a workers' compensation 
claim, our standard of review requires us to consider: 

whether there is any competent evidence in the record to support 
the Con~mission's findings of fact and whether these findings sup- 
port the Commission's conclusions of law. The findings of fact 
made by the Commission are conclusive upon appeal when sup- 
ported by competent evidence, even when there is evidence to 
support a finding to the contrary. In weighing the evidence the 



IN THE COURT O F  APPEALS 609 

BASS v. MORGANITE, INC. 

[I66 N.C. App. 605 (2004)] 

Commission is the sole judge of the credibility of the witnesses 
and the weight to be given to their testimony and may reject a wit- 
ness' testimony entirely if warranted by disbelief of that witness. 

Plummer v. Henderson Storage Co., 118 N.C. App. 727, 730, 456 
S.E.2d 886, 888 (internal citations omitted), disc. rev. denied, 340 
N.C. 569, 460 S.E.2d 321 (1995). "[Wlhere no exception is taken to a 
finding of fact . . ., the finding is presumed to be supported by com- 
petent evidence and is binding on appeal." Koufman v. Koufman, 330 
N.C. 93, 97, 408 S.E.2d 729, 731 (1991) (citation omitted). 

IV. Occu~ational Disease 

[I] Plaintiff contends the Commission erred by failing to conclude 
plaintiff suffers from carpal tunnel syndrome as a result of her 
employment with defendant. We disagree. 

An individual seeking benefits under the Workers' Compensation 
Act has the burden of proving each and every element of compens- 
ability. Holley v. ACTS, Inc., 357 N.C. 228, 234, 581 S.E.2d 750, 754 
(2003) (citations omitted). 

Under N.C. Gen. Stat. # 97-53, in order for carpal tunnel syndrome 
to be deemed compensable as an "occupational disease," plaintiff 
must prove: (1) the disease is characteristic of the trade or occupa- 
tion; (2) the disease is not an ordinary disease of life to which the 
public is equally exposed outside of the employment; and (3) there is 
a causal connection between the disease and the employment. 
Tho~rnpson v. Tyson Foods, 119 N.C. App. 411,413,458 S.E.2d 746,747 
(1995) (citing Hansel v. Sherman Textiles, 49 N.C. App. 1, 6, 270 
S.E.2d 585,588 (1980), rev'd on other grounds, 304 N.C. 44,283 S.E.2d 
101 (1981)). The "causal connection" element determines whether the 
work environment "significantly contributed to, or was a significant 
causal factor in the disease's development." Rutledge v. 72cltex Corp., 
308 N.C. 85, 101,301 S.E.2d 359, 369-70 (1983). 

Here, the Commission concluded plaintiff failed to satisfy her 
burden of proving that she "contracted the occupational disease of 
carpal tunnel syndrome due to causes and conditions which are 
characteristic of and peculiar to her occupation." Plaintiff argues 
"no competent evidence exists to support a finding that plaintiff 
contracted her bilateral carpal tunnel syndrome any other way 
besides her employn~ent with [defendant]." This argument fails to 
recognize our standard of review. Plaintiff addresses her first assign- 
ment of error: 
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The Full Commission's Conclusion of Law reading that "Plaintiff 
failed to prove by the greater weight of the evidence that shat 
[sic] she has contracted the occupation disease of carpal tunnel 
syndrome due to causes and conditions which are characteristic 
of and peculiar to her occupation" on the basis that the only rel- 
evant and competent evidence in the record supports a finding 
that plaintiff has contracted the occupational disease carpal tun- 
nel syndrome as a result of her job duties with Defendant . . . . 

As plaintiff only excepted to portions of the Commission's finding 
number nine, we review her assignment of error for whether the 
other findings of fact support the Commission's conclusion of law. 
See Koufman, 330 N.C. at 97, 408 S.E.2d at 731; Plumrner, 118 N.C. 
App. at 730, 456 S.E.2d at 888. 

The unchallenged findings show both of plaintiff's treating physi- 
cians, Dr. Whitney and Dr. Alioto, testified that plaintiff admitted her 
symptoms started with "the sliding door injury of April 2000." Dr. 
Alioto "opined that plaintiff's job with defendant could have been a 
contributing factor to plaintiff's contracting carpal tunnel syndrome." 
(Emphasis supplied). The Commission's findings show "Dr. Whitney 
opined that it 'seems reasonable' that plaintiff's carpal tunnel syn- 
drome was caused by her job." (Emphasis supplied). Dr. Edwards tes- 
tified as an expert in hand and wrist disorders and opined that "there 
was no causal relationship between plaintiff's job duties and her 
bilateral carpal tunnel syndrome." (Emphasis supplied). These find- 
ings are unchallenged and conclusive on appeal. 

The Commission also found, "The opinions of Dr. Edwards on 
causation and increased risk are given greater weight than those of 
Drs. Alioto and Whitney." The Commission was not required to give 
plaintiff's expert witnesses' testimony more weight than that of Dr. 
Edwards. See infra Adams v. AVX Corp., 349 N.C. 676, 681, 509 
S.E.2d 411, 414 (1998), reh'g denied, 350 N.C. 108, 532 S.E.2d 522 
(1999); see also Holley, 357 N.C. at 234, 581 S.E.2d at 754. The 
Commission's conclusion of law that plaintiff failed to prove she suf- 
fered an occupational disease as a result of her en~ployment is sup- 
ported by the findings of fact. This assignment of error is overruled. 

V. Videotape 

[2] Plaintiff contends the Commission erred by finding the videotape 
submitted into evidence accurately depicted plaintiff's primary job 
duties. Plaintiff fails to cite any authority in support of her argument. 
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This assignment of error is deemed abandoned. N.C.R. App. P. 
28(b)(6) (2004); see also DOT v. Elm Land Co., 163 N.C. App. 257, 
264, 593 S.E.2d 131, 136, disc. rev. denied, 358 N.C. 542, 599 S.E.2d 
42 (2004). 

VI. Weight of Testimonv 

[3] Plaintiff argues the opinions of Dr. Alioto and Dr. Whitney should 
be given greater weight than Dr. Edwards's opinion. We disagree. 

"[Oln appeal, this Court 'does not have the right to weigh the evi- 
dence and decide the issue on the basis of its weight. The court's duty 
goes no further than to determine whether the record contains any 
evidence tending to support the finding.' " Adams, 349 N.C. at 681, 
509 S.E.2d at 414 (1998) (quoting Anderson v. Lincoln Constr. Co., 
265 N.C. 431, 434, 144 S.E.2d 272, 274 (1965)). Plaintiff's argument 
that the Commission should have afforded more weight to her treat- 
ing physicians is without merit. 

The Commission gave Dr. Edwards's opinions on causation and 
increased risk greater weight than the opinions of Dr. Alioto and Dr. 
Whitney. Dr. Edwards's testified that the aging process plays a part in 
carpal tunnel syndrome and that carpal tunnel syndrome is "much 
more common" in women. Dr. Edwards also testified to a reasonable 
degree of medical certainty "that there was not a relationship 
between [plaintiff's] job and her development of carpal tunnel syn- 
drome." Dr. Edwards opined that plaintiff's age was "the chief factor 
resulting in her carpal tunnel syndrome." 

Competent evidence supports the Commission's findings of fact 
and its decision to give greater weight to Dr. Edwards's testimony 
than to Dr. Alioto's and Dr. Whitney's testimony. Plaintiff failed to 
offer any authority to support her assertion that the videotape did not 
accurately depict her job duties. 

Plaintiff also argues her honesty and credibility require the 
Commission to accept her testimony regarding her job duties as true. 
Her argument is irrelevant to whether the Commission can afford 
more weight to one testifying physician over another. This assign- 
ment of error is overruled. 

VII. Conclusion 

[4] Plaintiff also assigned error to the Commission's "conclusion of 
law that 'plaintiff is not entitled to compensation under the Act.' " 
Plaintiff argues "there is relevant and competent evidence that man- 
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dates a finding that plaintiff's bilateral carpal tunnel syndrome is 
compensable." Plaintiff's brief fails to present any authority in sup- 
port of this broad assertion. This assignment of error is abandoned 
pursuant to N.C.R. App. P. 28(b)(6). 

The Commission's findings of fact are supported by compe- 
tent evidence in the record. These findings support the Commis- 
sion's conclusions of law. The Opinion and Award of the Full 
Commission is affirmed. 

Affirmed. 

Judges BRYANT and LEVINSON concur. 

JAMES DONOGHUE, PETITIONER V. NORTH CAROLINA DEPARTMENT 
O F  CORRECTION, RESPOXDENT 

NO. COA03-1157 

(Filed 19 October 2004) 

Public Officers and Employees- demotion of probation and 
parole officer-allegations of gross inefficiency 

Use of either the de novo review or whole record test reveals 
that the trial court did not err by failing to find that petitioner pro- 
bation and parole officer engaged in grossly inefficient job per- 
formance by allowing a probationer to travel out of state and by 
failing to make weekend curfew checks of other probationers, 
because: (I) the Department of Corrections (DOC) failed to show 
that petitioner failed to perform his job satisfactorily when the 
terms of the probationary judgment regarding the probationer's 
travel were ambiguous, and it would have been the better prac- 
tice for the sentencing court to state more clearly whether out-of- 
state travel was prohibited; (2) although the pertinent DOC man- 
ual does have language which prohibits out-of-state travel for 
cases like the probationer's except in emergency situations with 
specific approval, these guidelines seem to be inconsistent with 
testimony from judges, prosecutors, and public defenders who 
indicate that probation officers have discretion in supervising the 
terms of probation including the decision of whether to allow 
out-of-state travel; and (3) even though petitioner failed to make 
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weekend curfew checks of other probationers, petitioner was 
scheduled to work forty hours per week and usually completed 
his hours before the weekend began, he attended many evening 
treatment sessions to monitor probationers' treatment, his super- 
visor for over ten years was aware that petitioner was not work- 
ing weekends since petitioner submitted regular employee time 
reports and the supervisor never suggested this was problematic, 
and petitioner was carrying a caseload of sixty probationers even 
though the recommended number of cases was twenty-five when 
the program was set up. 

Appeal by respondent from order entered 24 June 2003 by Judge 
Nathaniel J. Poovey in Mecklenburg County Superior Court. Heard in 
the Court of Appeals 20 May 2004. 

Attorney General Roy Cooper, by Assistant Attorney General 
Neil C. Dalton and Assistant Attorney General Joseph Finarelli, 
for the North Carolina Department of Correction respondent 
appellant. 

Lesesne & Connette, by  Edward G. Connette, for petitioner 
appellee. 

McCULLOUGH, Judge. 

Petitioner James L. Donoghue began working at the North 
Carolina Department of Correction (DOC) on or about 15 July 1983. 
During the course of his career, Donoghue established a good reputa- 
tion for his work as a probation and parole officer. He was the first 
officer in North Carolina to create a specialized caseload of sex 
offenders. Donoghue was also instrumental in developing a list of 
"sex offender conditions" of probation, and the legislature adopted a 
number of his recommendations statewide. 

On or about 12 March 2001, Donoghue was assigned to super- 
vise a sex offender, M.V. There was some conflicting evidence re- 
garding whether M.V. was allowed to travel out of state. First, the 
probationary judgment was ambiguous. The trial judge imposed 
the "regular conditions of probation" which are codified at N.C. 
Gen. Stat. $ 15A-1343(b) (2003). Under that statute, M.V. had to 
"[rlemain within the jurisdiction of the court unless granted written 
permission to leave by the court or his probation officer." N.C. Gen. 
Stat. 5 15A-1343(b)(2). However, in another portion of the judgment, 
the trial court ordered that M.V. "is not to leave the State of North 
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Carolina during the term of probation." To complicate matters 
further, the DOC'S policies and procedures manual states that offend- 
ers subject to Level I Intermediate Punishment "are not allowed to 
travel out-of-state except in emergency situations with the specific 
approval of either the court or the Post-Release Supervision and 
Parole Commission." 

M.V. asked for Donoghue's permission to travel outside of North 
Carolina for his job as a computer software salesman. After review- 
ing the judgment, various departmental policies, and the procedures 
manual, Donoghue authorized the out-of-state travel. 

On 18 June 2001, the mother of M.V.'s victim complained because 
she believed that allowing M.V. to travel out of state was improper. On 
20 June 2001, the Assistant Judicial District Manager over Donoghue, 
Cynthia Mitchell, received a phone call from a DOC senior official 
requesting an investigation. 

Mitchell conducted an investigation which reviewed Donoghue's 
entire caseload. Based on this investigation, Donoghue was demoted 
from his PPO I11 position to a PPO I position. This demotion carried 
a five percent reduction in salary and was based on "grossly ineffi- 
cient job perforn~ance, to wit: your failure to properly supervise 
offenders[.]" The demotion focused primarily on Donoghue's supervi- 
sion of M.V., and to a lesser extent, his failure to conduct weekend 
supervision of other probationers. 

In January of 2002, Donoghue filed a Petition for Contested Case 
hearing with the Office of Administrative Hearings. The presiding 
Administrative Law Judge (ALJ) conducted a contested case hearing 
and determined that the DOC failed to prove by the greater weight of 
the evidence that Donoghue had been demoted for just cause. The 
DOC appealed this decision to the State Personnel Commission 
(SPC). On 16 December 2002, the SPC issued its Decision and Order 
rejecting the decision of the ALJ and upholding the DOC'S demotion 
of Donoghue. Donoghue filed a Petition for Judicial Review in 
Mecklenburg County Superior Court. On 24 June 2003, Judge 
Nathaniel J. Poovey issued an order which determined that 
Donoghue's actions did not rise to the level of "grossly inefficient job 
performance." The DOC appeals. 

On appeal, the DOC argues that the superior court erred by fail- 
ing to find that Donoghue engaged in grossly inefficient job perform- 
ance. We disagree and affirm the decision of the trial court. 
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I. Standard of Review 

Chapter 150B of the North Carolina General Statutes addresses 
judicial review of administrative agency decisions. Henderson v. N. C. 
Dept. of H u m a n  Resources, 91 N.C. App. 527, 530,372 S.E.2d 887,889 
(1988). The standard of review that this Court utilizes is mentioned in 
N.C. Gen. Stat. § 150B-52 (2003). Amended in 2000, the current ver- 
sion of the statute states: 

A party to a review proceeding in a superior court may appeal 
to the appellate division from the final judgment of the superior 
court as provided in G.S. 7A-27. The scope of review to be applied 
by the appellate court under this section is the same as it is for 
other civil cases. I n  cases reviewed under  G.S. 150B-51(c), the 
court's f indings of fact shall be upheld i f  supported by substan- 
tial evidence. 

Id. (emphasis added). 

This case falls under N.C. Gen. Stat. # 150B-51(c) (2003) because 
that section applies when "the agency does not adopt the administra- 
tive law judge's decision[.]" Here, although the AW issued a decision 
favoring the employee, the SPC rejected that decision and sided with 
the DOC. Normally, we would uphold the decision if the trial court's 
findings of fact were supported by substantial evidence. 

This case, however, is more complicated because the trial court 
did not utilize the correct standard of review when considering the 
final agency decision. N.C. Gen. Stat. 3 150B-51(c) states that "the 
[trial] court shall review the official record, de novo, and shall make 
findings of fact and conclusions of law." Here, the trial court utilized 
a whole record test instead of conducting de novo review when eval- 
uating the Commission's findings. Therefore, the issue is whether, as 
a result of this error, we should en~ploy de novo review instead of the 
substantial evidence test mentioned in N.C. Gen. Stat. 150B-51(c).l 

There is some precedent for using de novo review. In A m a n i n i  v. 
N.C. Dept. of H u m a n  Resources, 114 N.C. App. 668, 677, 443 S.E.Zd 
114, 118 (1994), this Court noted that "where the initial reviewing 
court should have conducted de novo review, this Court will directly 

1 We cannot be too critical of the t r~a l  court because the leg~slature added 
Sect~on 150B-51(c) to the North Carolma Adnun~strat~ve Procedure Act In 2000 Cape 
Med P a n s p  , Inc v N C Dep't of Health and Hunzan SWUS,  162 N C App 14, 21, 
590 S E 2d 8, 13 (2004) Additionally, both parties requested revlew under the whole 
record test and "fa~led to call the recent statutory amendment to th? attention of the 
trial judge " 
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review the State Personnel Commission's decision under a de novo 
review standard." More recently, we articulated this same principle in 
Davis v. N.C. Dep't of Crime Control & Pub. Safety, 151 N.C. App. 
513, 565 S.E.2d 716 (2002). There, the trial court applied the whole 
record test erroneously when reviewing an agency's decision to 
demote a member of the North Carolina State Highway Patrol. Id. at 
513-16,565 S.E.2d at 717-19. On appeal, this Court utilized the de novo 
standard of review. Id. at 516, .565 S.E.2d at 719. 

We do not need to make a definitive determination regarding 
which standard of review to employ. Under either standard, de novo 
review or the more deferential framework articulated in N.C. Gen. 
Stat. 5 150B-52, we would affirm the decision of the trial court. 

11. Legal Background 

Pursuant to N.C. Gen. Stat. 126-35(a) (20031, "[nlo career State 
employee subject to the State Personnel Act shall be discharged, sus- 
pended, or demoted for disciplinary reasons, except for just cause." 
"In contested cases conducted pursuant to Chapter 150B of the 
General Statutes, the burden of showing that a career State employee 
subject to the State Personnel Act was discharged, suspended, or 
demoted for just cause rests with the department or agency 
employer." N.C. Gen. Stat. $ 126-35(d) (2003). The North Carolina 
Administrative Code permits demotion "for grossly inefficient job 
perforn~ance without any prior disciplinary action." N.C. Admin. 
Code tit. 25, r. lJ.O612(a)(2) (June 2004). The Code also defines 
"Gross inefficiency (Grossly Inefficient Job Performance)" as: 

A type of unsatisfactory job performance that occurs in instances 
in which the employee: fails to satisfactorily perform job require- 
ments as specified in the job description, work plan, or as 
directed by the management of the work unit or agency; and, that 
failure results in: 

(1) the creation of the potential for death or serious bodily 
injury to an employee(s) or to members of the public or to a per- 
s o n ( ~ )  over whom the employee has responsibility[.] 

N.C. Admin. Code tit. 25, r. lJ.O614(f) (June 2004). Thus, the DOC 
must prove that (1) the employee failed to perform his job satisfacto- 
rily and (2) that failure resulted in the potential for death or serious 
bodily injury. Id. With these principles in mind, we turn to consider 
the assignment of error on appeal. 
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111. Grossly Inefficient Job Performance 

The DOC first argues that Donoghue engaged in grossly ineffi- 
cient job performance by allowing a probationer to travel out of state. 
We disagree. 

The DOC has not shown that Donoghue failed to perform his 
job satisfactorily because the terms of the probationary judgment 
regarding M.V.'s travel were ambiguous. The trial judge imposed 
the "regular conditions of probation" which are set forth in N.C. 
Gen. Stat. Q 15A-1343(b) (2003). Under that statute, M.V. had to 
"[rlemain within the jurisdiction of the court unless granted written 
permission to leave by the court or his probation officer." N.C. Gen. 
Stat. Q 15A-1343(b)(2). However, in its judgment, the trial court also 
ordered that M.V. "is not to leave the State of North Carolina during 
the term of probation." 

The DOC asserts that the court's more stringent prohibition 
against out-of-state travel supercedes the regular condition of proba- 
tion which authorized out-of-state travel if M.V. received permission 
from the court or his probation officer. It cites a portion of N.C. Gen. 
Stat. Q 15A-1343(b)(ll) which states: 

Regular conditions of probation apply to each defendant 
placed on supervised probation unless the presiding judge spe- 
cifically exempts the defendant from one or more of the condi- 
tions in open court and in the judgment of the court. 

Whether the sentencing judge intended to "specifically exempt" 
defendant from the regular condition of probation that authorized 
travel is an open question. However, we understand, as the trial court 
did, why Donoghue would be confused after reading an order which 
appears to say two entirely different things. It would have been 
the better practice for the sentencing court to state more clearly 
whether out-of-state travel was prohibited. Furthermore, we accept 
Donoghue's explanation that he tried to find consistency in the 
two statements: 

And, when I read that [the court's statement that M.V. is not 
to leave North Carolina during the term of his probation], I inter- 
preted that to mean stay in the state of North Carolina to be 
supervised, not transfer out of the state of North Carolina to be 
supervised by another state. That's what I read-took that to 
mean. I didn't take it to mean he's not allowed to travel out of 
state because there are other conditions that allowed him to 
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travel out of state contained in the judgment. So I looked at all 
these conditions and weighed it, and that's what I came up with. 

Since the judgment of the sentencing court was ambiguous, we 
do not believe that Donoghue engaged in grossly inefficient job per- 
formance by permitting out-of-state travel. 

We also note that Donoghue was forced to evaluate other con- 
flicting information in deciding whether to authorize out-of-state 
travel. The DOC'S Division of Community Corrections Policies and 
Procedures Manual ("the Manual") does have language which pro- 
hibits out-of-state travel for Level I Intermediate Punishment cases 
like M.V.'s "except in emergency situations with the specific approval 
of either the court or the Post-Release Supervision and Parole 
Commission[.]" However, these guidelines, as written, seem to be 
inconsistent with testimony from judges, prosecutors, and public 
defenders who indicate that probation officers have discretion in 
supervising the terms of probation, including the decision of whether 
to allow out-of-state travel. The manual also appears to conflict with 
the portion of the sentencing court's judgment which authorized out- 
of-state travel with Donoghue's permission. 

Based on this information, we cannot conclude that Donoghue 
failed to perform his job satisfactorily by allowing out-of-state travel. 

The DOC also contends that Donoghue's job performance was 
unsatisfactory because he failed to make weekend curfew checks. We 
do not agree. Evidence in the record reveals that Donoghue was 
scheduled to work forty hours per week. Since many probationers 
participated in evening treatment sessions, Donoghue attended 
such sessions to monitor probationers' treatment. As a result of 
working so many evening hours, Donoghue usually completed forty 
hours before the weekend began. Moreover, Donoghue's supervisor 
for over ten years was aware that Donoghue was not working week- 
ends because Donoghue submitted regular employee time reports. 
This is significant because Donoghue's supervisor never suggested 
that this was problematic when she conducted regular audits of 
Donoghue's caseload. 

There was also evidence that Donoghue was carrying a caseload 
of 60 probationers, even though the recommended number of cases 
was 25 when the program was set up. Donoghue simply had too many 
cases, too much territory to cover, and too many job demands. Under 
these circumstances, we cannot conclude that Donoghue engaged in 
grossly inefficient job performance. 
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As we have stated, the outcome of this case does not hinge upon 
which standard of review to employ. Our review of the record indi- 
cates that the trial court made findings of fact that were supported by 
competent evidence, and those findings, in turn, supported the con- 
clusions of law. Furthermore, even under the less deferential de novo 
standard of review, the result would be the same. Therefore, the deci- 
sion of the trial court is 

Affirmed. 

Judges HUDSON and BRYANT concur. 

CARL ADAMS, DOYLE WOODROW ALEXANDER, AUDREY LOUISE ALLISON, 
ALBERT WILLIAM ARRINGTON, JR , JAMES RONNIE ARRINGTON, JUDITH 
HOPE ARRINGTON, HOYT JAY BARNES, SAMMY BARNETT, TOMMY 
BARNETTE, ROGER DEAN BEASLEY, CARROLL BECK, GLENN RAY BECK, 
JAMES ARTHUR BECK, THURMAN BLAINE, TRUDIE MARIE BLAINE, JAMES 
BOLDEN, TERRY LEE BROWNING, GRADY DALLAS BRYSON, MACK C 
BRYSON, VERLIN LEO BRYSON, GORDON J BUCHANAN, HAROLD DEMPSEY 
BUCHANAN, NANCY BUCHAVAN, WILLIAM EDWARD BUCHANAN, DANNY 
SELLERS BCMGARNER, MILTON RrSSELL BURKE, JAMES RICHARD BYRD, 
JACK DEMPSEY CALDWELL, WALTER BOONE CALDWELL, LOYD ANDREW 
CARVER, DENNIS MARION CASEY, SR , ADA PRICE CLARK, ROBERT RAY 
CLARK, JAMES MORRIS COCHRAN, LOUIE COCHRAN, NEAL EDWARD CODY, 
DONALD WAYNE COGBURN, FRED EARL COGDILL, AUTHER EARNEST 
COOPER, CARL H COWARD, SR , EUGENE T CRAIG, JR., JOHNNIE NILE 
CRAWFORD, GREGORY ALAN DAVIS, HUGH MORRELL DAVIS, EDWARD 
EVANS DYER, WILLIAMS MARSHALL EDWARDS, RONALD JACKSON ESTES, 
JAMES RICHARD EV,4NS, ROSEMARY CALDWELL EVANS, VINSON EVANS, 
SAMUEL EDWARD FERGUSON, DORIS WHITAKER FINCANNON, CARROLL 
WILBURN FISHER, RAYMOND JACK FISHER, CLARENCE EUGENE FORD. 
ROBERT WILLIAM FOWLER, PAUL DON FRADY, THOMAS LAWRENCE 
FRAZIER, JOHN ALEXANDER FRIZZELL, SILAS KENNETH FRIZZELL, 
DOROTHY ELIZABETH FULCE, KENNETH HOWARD GIBSON, ARNOLD 
EMMITT GREEN, DAVIS DEAN GREEN, GEORGE WILLIAM GREEN, JAMES H 
GREEN, KENNETH WALTER GREEN, DOCGLAS GREENE, JAMES GREENE, 
JAMES P A r L  GROOMS, KENNETH CARROLL GROOMS, ROY WALTER 
GROOMS, JACK ALLEN HALL, JAMES HEXRY HALL, JERRY STEPHEN HALL, 
MILDRED CHAMBERS HAVNAH, MORRIS .JAMES HANNAH, JOE EDWARD 
HAWKINS, ROGER DALE HENDRIX, BARBARA SMITH HENRY, ALBERT 
DEWIGHT HEKSON, DONALD JEROME HENSON, JOHN VANCE HILL, BRUCE 
HOLDER, CHARLES HERMAN HOLDER, WILBURN VAN HOLLAND, CARL 
KENNETH HORTON, THOMAS DEWITT HYATT, CHARLES WAYNE HYDE, 
VINCENT LANNES INMAN, FRANKLIN DEWITT JAMES, WILLIAM KARLISLE 
JAMES, JAMES HAROLD JAMISON, LAWRENCE DANIEL JENKINS, DONNIE 
RAY JONES, CHARLES HOOPER JTSTICE. DANIEL HAROLD KELLEY, 
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MICHAEL DENNIS KELLY, JAMES GROVER LEATHERWOOD, RAYMOND 
SAMMY LEDFORD, PHILLIP LEOPARD, JACK CARPENTERLEWIS, ROY F 
LIYDSAY, CLAUDE OWEN LONG, BOONE BEVERLY LOWE, ROGER FRANK 
LOWE, JAMES ANDREW LUNSFORD, WILLIE THOMAS IMANN, FREDERICK 
JOSEPH MARCUS, PEGGY MARTIN, LANEY CONSTANT MASON, FRANK 
MATHIS, WILLIAM NEWTON MAUCK, JAMES T MAULDIN, JOHNNY ELLIS 
McCALL, ROBERT DELOS Mt CALL, JAMES EDWARD McCONNELL, HAZEL 
McELROY, JAMES LESLIE McFALLS, GENE ALLEN MEDFORD, JAE'NES RILEY 
MEDFORD, RICHARD DALE hIEDFORD, ROBERT TAYLOR MEDFORD, 
WILLIAM LAU7RENCE MEDFORD, WILLIE ERVIN MEHAFFEY, EDWARD LEE 
MESSER, GLEN HORACE MESSER HOWARD MESSER, STEVEN KIRBY 
MILLER, JAMES ROBERT MINTZ, J R  , RUFUS CARROLL MINTZ, JAMES 
EDWARD MOODY, CLYDE ALLEN MORGAN, JERRY DEVOE MORROW, ROBERT 
KENNETH MORROW, SHELlA DIAYE NICHOLS, HARLEY RAY OTTINGER, 
BARBARA ANN PARKS, CHARLES EDWIN PARKS, FRED PARTON, RAk 
ALFRED PARTON, WILLIAM PARTON, JACK PHILLIPS, WAYNE HILLIARD 
PITTS, NED HILLARD PRICE, JACK 0 NEIL RAMEY WILLIAM C RASH, EDWIN 
PALMER RATCLIFFE, JLNIOR DAVID RATHBONE, LARRY DOUGLAS 
RATHBONE, MARY NELL RATHBONE, WAYNE BOYD RATHBONE, SEBY NEAL 
RHODARMER, ROBERT RAY RHODES, KENhETH ROBERTS, CLARENCE 
RAYMOND ROBINSON, DOUGLAS VEAL ROBINSON, GERALDINE MARIE 
ROBINSON, JOSEPH MOORE ROBINSON, SAMUEL E ROBINSON, CHARLES 
ROBERT ROGERS, JACK ROGERS, RODERICK NEWTON ROGERS, MEDFORD 
DALE RUSSELL, RANSOM RUSSELL, MARTIN LELAND SCRUGGS, STUART 
EARL SCRUGGS, JR HARLEY GLEhN SELLERS, EARL JOSEPH SHELTON, 
LINDA JEAN SHEPPARD, BILLY BRUCE SHERRILL, DANIEL ANDY SHULER, 
JAMES ALLEN SHULER, THOMAS ERVIN SLUDER, STEVE WILLIS SMATHERS, 
DALLAS SMITH, JIMMY RAY SMITH, JOSEPH WILLIAM SMITH, BILL GENE 
SNIPES, EARL JULIOUS STEPHEhS, HUTY STEPHENS, TED L STEPHENS, 
BILLY RAY STILES, DANA STRICKLER, GARY ROY SUTTLES, FRANCIS 
EUGENE SUTTON, SR , JAhIES FREDDIE SUTTON, NED LEROY SUTTON, NEIL 
TEAGUE, GENE BAXTER THOhlASON, LOYE JOSEPH TRANTHAM, JERRY 
TRULL, RALPH TRULL, PATRICIA ANN TUCKER, PAUL JINNINGS WARD, 
SUSIE WARLICK, JAMES ROBERT WARREN, MARIE PHILLIPS WARREN, 
MINGUS ROBERT WELLS, FLOYD HARVEY WEST, ALLENEE WILKES, HILDA 
FAYE WILKES, BOBBY HAYES WILLIAMSOY, LINDA JOYCE WILLLAMSON, 
LEONARD RAY WINCHESTER, JAMES MILAS WOOD, WINFRED RICHARD 
WRIGHT, CHARLES RAY WYATT, EWLOIEES, P L ~ N T I F F S  \ M A  HANNA CO , 
EWLOIER, FIREhlAN'S FUND INSURANCE CARRIER, ~ N D  DAYCO C O R P N A  
HANNA, INC POLYONE CORP, EMPLOIER, NATIONAL UNION FIRE INSYRANCE 
CO , CARRIER, h\iD DAYCO PRODLCTS, IYC DAYCO PRODUCTS, L L C /MARK IV 
INDUSTRIES, INC , EMPLOIER, THE TRAVELERS PROPERTY AND CASUALTY 
C O ,  CARRIER, NATIONAL UVION FIRE INSLRANCE CO O F  PITTSBURGH, 
PENNSYLVANLA, CARRIER, THE INSURANCE COMPANY O F  THE STATE O F  
PENNSYLVANIA, C ~ R R I E R ,  D E I - E ~ D A U T ~  

(Filed 19 October 2004) 
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Workers' Compensation- rules for appeal to  full Commis- 
sion-findings by Commission required 

The Court of Appeals vacated sanctions against counsel in a 
workers' compensation case and remanded for further proceed- 
ings where the Industrial Commission violated its own rules in 
the appeal to the Full Commission, and then simply upheld the 
findings of the deputy commissioner rather than making its own 
findings and conclusions. 

Appeal by defendants from orders entered 11 April 2003 and 9 
May 2003 by the North Carolina Industrial Con~n~ission. Heard in the 
Court of Appeals 27 May 2004. 

Brooks, Stevens & Pope, PA., by Michael C. Sigmon and 
Matthew P Blake, for defendants Dayco Products, Inc./Dayco 
Products, L.L.C./Mark IV Industries, Inc., fnc. and The 
Travelers Property & Casualty Co. 

Lewis & Roberts, PL.L.C., by Winston L. Page, for defendants 
Dayco Corp./M.A. Hanna, Inc./Polyone Corp. and National 
Union Fire Insurance Co. 

Teague, Campbell, Dennis & Gorham, L.L.P, by Thomas M. 
Clare, for defendants M.A. Hanna Co. and Fireman's Fund 
Insurance. 

Wallace & Graham, PA., by Michael Pross, for plaintiffs. 

HUDSON, Judge. 

Plaintiffs filed claims alleging they had contracted asbestosis and 
other occupational diseases as a result of employment with defend- 
ant-employer. The Industrial Commission appointed Deputy Commis- 
sioner Douglas E. Berger to facilitate hearings of these claims en 
masse. On 18 May 2001, Deputy Commissioner Berger entered an 
order establishing procedures for taking the testimony of non- 
medical expert witnesses and related discovery. On 22 November 
2002, Deputy Commissioner Berger entered an oral order requiring 
the attorneys for defendant Dayco Products, Inc./Dayco Products, 
L.L.C./Mark IV Industries, Inc. ("Dayco") to pay $10,000 to plaintiff's 
attorneys as a sanction for violating the 18 May order. On 2 December 
2002, defendants gave notice of appeal to the Full Commission. On 10 
December 2002, Deputy Commissioner Berger reduced to writing his 
prior oral order, and defendant appealed the written order on 24 
December 2002. 
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On 28 January 2003, Industrial Commission Chairman Buck 
Lattimore entered an order which allowed the interlocutory appeal to 
go forward and referred it to the administrative panel of the Full 
Commission for an expedited hearing. The panel entered an adminis- 
trative order on 11 April 2003, affirming and increasing the sanction 
to $20,000. 

On 2 May 2003, defendant filed a motion for reconsidera- 
tion, which the Full Commission denied on 9 May 2003. On 2 June 
2003, defendant appealed to this Court. For the reasons discussed 
below, we vacate the order and remand to the Full Commission for 
further proceedings. 

This case arises from an order imposing sanctions against coun- 
sel for defendant Dayco for violating an earlier discovery order. That 
order, from 18 May 2001, addressed the taking of testimony from Dr. 
William Dyson, a non-medical expert, and related discovery matters, 
and required in pertinent part the following: 

Prior to the special set hearing, Defendants are to provide 
Plaintiffs with 1) all documents that were provided to Dr. Dyson 
upon which he will render his expert opinion; 2) all correspon- 
dence directed to Dr. Dyson[;] and 3) a summary report provided 
by Dr. Dyson as to his expected testimony. 

The deputy commissioner further addressed the procedures for 
taking expert testimony in later teleconferences and in oral and 
written orders. 

During his 21 June 2002 deposition, Dr. Dyson disclosed the 
existence of photographs taken by defendants at the plaintiffs' work- 
place in November 2001. Defendant's attorneys had not provided 
these photographs to plaintiffs' counsel. On 29 July 2002, plaintiffs 
moved to strike the testimony of Dr. Dyson based upon the fact that 
defendants had failed to produce the photographs prior to his depo- 
sition. On 22 November 2002, Deputy Commissioner Berger entered 
his oral order imposing a sanction of $10,000 in attorney's fees 
against counsel for defendant Dayco for failure to comply with his 
18 May 2001 order. Deputy Commissioner Berger made the sanc- 
tions payable immediately and certified the interlocutory order for 
immediate appeal. 

Defendant Dayco appealed to the Full Commision. On 28 January 
2003, Chairman Lattimore granted the request that the appeal go for- 
ward in an order which stated: 



IN THE COURT OF APPEALS 623 

ADAMS v. M.A. HANNA CO. 

[I66 N.C.  App. G19 (2004)l 

1. Defendants' request for immediate appeal of this Interlocutory 
Order to the Full Commission is hereby GRANTED. 

2. This matter is hereby referred to the administrative panel of 
the Full Commission for expedited hearing. 

3. Deputy Commissioner Berger's Interlocutory Order is hereby 
stayed pending issuance of an Opinion and Award by the admin- 
istrative panel of the Full Commission. 

On 11 April 2003, the Full Commission panel filed its order affirming 
Deputy Commissioner Berger's order, but increasing the amount of 
the sanctions to $20,000, payable immediately. The panel made no 
findings of fact in the order. Defendant Dayco then moved for recon- 
sideration, which motion the Full Comn~ission denied 9 May 2003. 

The order imposing sanctions appealed here is interlocutory. 
Generally, interlocutory orders are not immediately appealable. 
Shary v. Worland, 351 N.C. 159, 161, 522 S.E.2d 577, 578 (1999), 
disc. revieu denied, 352 N.C. 150, 544 S.E.2d 228 (2000). However, 
an order imposing sanctions may affect a substantial right, and thus 
be immediately appealable. Hummer v. Pulley, Watson, King & 
Lischer, PA. ,  140 N.C. App. 270, 277, 536 S.E.2d 349, 353 (2000); 
Walker v. Liberty Mut. Ins. Co., 84 N.C. App. 552, 554-55, 353 
S.E.2d 425, 426 (1987). 

In their appeal to this Court, defendant Dayco challenges the pro- 
cedure followed by the Full Commission, and the adequacy of the 
order. Industrial Comn~ission Rule 701 establishes processes and 
procedures for appeals to the Full Commission. See Workers' 
Compensation Rules of the North Carolina Industrial Commission, 
Rule 701. Pursuant to Rule 701, upon receipt of notice of appeal of a 
decision of a deputy commissioner, the Full Commission will supply 
the appellant with a Form 44 Application for Review, which the appel- 
lant must complete, stating the specific grounds for appeal, and file 
along with his brief within twenty-five days after he receives the tran- 
script. Appellee then has twenty-five days in which to file its respon- 
sive brief. The Full Commission, in its discretion, may waive the use 
of Form 44 and oral argument, and reach its decision based on the 
record, assignments of error and briefs. However, even though the 
Commission may waive the use of Form 44, the rule specifically 
requires that grounds for appeal be set forth with particularity. 

Here, the 28 January 2003 order by Chairman Lattimore refers the 
appeal to "the administrative panel of the Full Commission for expe- 
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dited hearing." The appellant filed no Form 44 and none of the parties 
filed briefs to the Full Commission. Our review of the Workers' 
Compensation Act and the Commission's own rules discloses no 
authority for this process. Although this appeal of the deputy com- 
missioner's 10 December 2002 order was interlocutory, it involved 
review by the Full Commission of an order entered after a hearing 
which contained findings of fact and conclusions of law. We conclude 
that this Full Commission review was governed by Rule 701 and N.C. 
Gen. Stat. 3 97-85. The Full Commission apparently waived the filing 
of Form 44 and the holding of an oral argument in the appeal, as per- 
mitted by Rule 701. However, Rule 701 also gives appellant the right 
to file a brief in support of its argument, and the Full Commission 
here gave neither defendant Dayco nor the other parties any oppor- 
tunity to be heard. 

Dayco also argues that the Commission exceeded its authority 
and violated its own rules by failing to make its own findings and 
conclusions, and by failing to specify which of Dayco's attorneys' 
actions constituted sanctionable conduct. Plaintiffs, on the other 
hand, contend that the Commission acted properly by simply uphold- 
ing the findings of the deputy commissioner. 

Numerous appellate court decisions in recent years have estab- 
lished clearly that the Full Commission is the ultimate fact-finder 
whether or not it reviews a "cold record." N.C. Gen. Stat. $ 97-85; 
Deese v. Champion Int'l Corp., 352 N.C. 109, 115, 530 S.E.2d 549, 552 
(2000) (citing Adams v. AVX Cow., 349 N.C. 676, 680-81, 509 S.E.2d 
411, 413-14 (1998)). Further, the Commission must make findings of 
fact and conclusions of law on all issues raised by the evidence which 
are necessary for a determination of the matter. Bryant v. 
Weyerhaeuser Co., 130 N.C. App. 135, 139, 502 S.E.2d 58, 61-62, disc. 
review denied, 349 N.C. 228, 515 S.E.2d 700 (1998). 

Here, we conclude that the Commission has not followed the Act 
and its own rules, and has not carried out its duty to make findings of 
fact and conclusions of law. Thus, we vacate the order and remand so 
that it may do so. 

Vacated and remanded for further proceedings. 

Judges GEER and THORNBURG concur. 
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GUNVANTPLRI B GOSAI XVD LATTABEN G GOSAI, PLAIIVTIFFS I ABEERS REALTY 
AND DEVELOPMENT MARKETING, INC D/B/A ABEERS REALTY, INC , ABEERS 
REALTY, INC , SAMLEL P SWETT A\n RICHARD E MATTAR, 4s SL RSTITL TE 

TRL STEE, DEFEYD~NTS 

No. COA03-884 

(Filed 19 October 2004) 

1. Real Property- buyer's agents-evidence of agency 
There was sufficient evidence to support findings that 

defendants Swett and Abeers Realty were dual buyer's agents in 
the purchase of land by plaintiffs. 

2. Fraud- purchase of land-broker secretly selling 
The evidence supported findings that defendants Swett and 

Abeers Realty (buyer's agents) committed fraud in plaintiffs' pur- 
chase of land secretly owned by Swett. A broker can neither pur- 
chase from nor sell to the principal unless the latter expressly 
consents with full knowledge; moreover, fraud is presumed when 
property is transferred between the fiduciary and the principal. 

3. Damages and Remedies- monetary damages and rescis- 
sion-return of plaintiff to status quo 

The trial court did not err by granting both the remedies of 
rescission and damages in an action arising from the fraudulent 
sale of land. While plaintiffs must generally elect their remedies, 
in this case rescission alone could not return plaintiffs to their 
prior position; moreover, they are entitled to the benefit of any 
bargain taken by defendants. 

4. Mortgages and Deeds of Trust- declaring null and void- 
trustee as active party 

The trial court did not err by relying on Virginia Carolina 
Laundry Supply Corporation v. Scott, 267 N.C. 145, to declare a 
deed of trust null and void where the trustee was an active party 
to the lawsuit but the known beneficiary was not a party. The rule 
remains the same whether the identity of the beneficiary is 
known or unknown. 

5. Unfair Trade Practices- sale of real estate-within com- 
merce-proof of fraud 

A person engaged in the sale of real estate is engaged in com- 
merce within the meaning of the Unfair and Deceptive Trade 
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Practices statute, and proof of fraud establishes that an unfair 
trade practices violation has taken place. 

Appeal by defendants from judgment entered 31 March 2003 by 
Judge Richard Doughton in Watauga County Superior Court. Heard in 
the Court of Appeals 31 March 2004. 

Hatch, Little & Bunn, L.L.P, by  John N. McClain, Jr. and 
Phillip L. Whitson, for defendants-appellants. 

Di Santi Watson Capua & Wilson, by  Frank C. Wilson, 111, for 
plaintiffs-appellees. 

ELMORE, Judge. 

Samuel P. Swett (defendant Swett) owns and operates Abeers 
Realty and Marketing, Inc. (Abeers Realty) and is the president and 
broker in charge. The record evidence tends to show that prior to 25 
April 2000, defendant Swett informed Guvantpari B. Gosai (plaintiff) 
that he had a friend who owned a piece of property located at 151 
Parkway Forest Drive, Boone, North Carolina (the property) that was 
for sale and asked if plaintiff wanted to see the property. In fact, the 
property had been previously purchased by defendant Swett for 
$29,000.00 and placed in the name of a third party, John Jordan. 
Defendant Swett did not reveal his ownership interest in the property 
to plaintiff. At this point, plaintiff expressed an interest in purchasing 
the property. Defendant Swett took plaintiff to see the property, 
which had been condemned. Plaintiff testified that he considered 
Swett to be acting as his agent. At no time while plaintiff and de- 
fendant Swett were at the property or thereafter did Swett inform 
plaintiff of his ownership interest in the property or the condemna- 
tion of the property. 

On or about 25 April 2000, defendant Swett prepared an Offer to 
Purchase and Contract for the property between the third party, or 
his assigns, and plaintiff and his wife, Lattaben G. Goasi, for a 
purchase price of $130,000.00. On the face of the contract, defend- 
ant Swett and Abeers Realty are designated as dual agents in the 
property transaction. 

On 8 June 2000, John Jordan executed a Warranty Deed transfer- 
ring the property to Abeers Realty for a purchase price of $30,000.00. 
At trial, defendant Swett testified that no money was actually paid to 
John Jordan for the property. 
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On 19 June 2000, Abeers Realty executed a Warranty Deed trans- 
ferring the property to plaintiff and his wife for a purchase price of 
$130,000.00. Plaintiff paid $25,000.00 down on the property and exe- 
cuted a Deed of Trust and Note to Abeers Realty for the balance of 
the purchase price. Between 19 July 2000 and 14 June 2002, plaintiff 
paid $17,000.00 in interest on the Note. On 25 July 2002, plaintiff filed 
suit against defendants seeking rescission of the Deed of Trust and 
Note and damages for fraud and unfair and deceptive trade practices 
arising out of defendant Swett's failure to disclose the condemnation 
of the property and his ownership of the property. On 31 March 2003, 
following a bench trial before the Honorable Richard Doughton, judg- 
ment was entered in favor of plaintiffs, from which defendants now 
appeal. For the reasons stated herein, we affirm. 

[I] Defendants first assign error to the trial court's finding that 
defendants Swett and Abeers Realty were the plaintiff's agent during 
the subject transaction. In his role as fact finder, Judge Doughton 
made the following pertinent finding: 

6. On or about April 25, 2000 Samuel P. Swett prepared an 
Offer to Purchase and Contract for the Property between John 
Jordan, or assigns as seller and the Plaintiffs as Buyer for a pur- 
chase price of $130,000. The Offer to Purchase and Contract 
shows on its face that Sam Swett and Abeers Realty, Inc. are act- 
ing as dual agents. The Court finds that Samuel P. Swett and 
Abeers Realty, Inc. according to all evidence presented to the 
Court, were the buyer's agent for the Plaintiffs at all relevant 
times during this transaction. 

"Findings of fact made by the court in a nonjury trial have the 
force and effect of a jury verdict and are conclusive on appeal if there 
is evidence to support them, although the evidence might have sup- 
ported findings to the contrary." Curl v. Key, 311 N.C. 259, 260, 316 
S.E.2d 272, 273 (1984) (citations omitted). We have carefully 
reviewed the record and conclude that it contains ample evidence to 
support the trial court's finding that defendants Swett and Abeers 
Realty were the buyer's agent for the plaintiff. On its face, the con- 
tract designates defendants Swett and Abeers Realty as dual agents. 
Defendant testified that he had previously acted as buyer's agent for 
plaintiff in another property transaction. Defendant also testified that 
he told plaintiff about the property, took plaintiff to the property, and 
completed the Offer to Purchase at the request of plaintiff. Agency 
may be proven by written instruments or circumstances. "It may be 
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inferred from previous employment in similar acts or transactions, or 
from acts of such nature and so continuous as to furnish a reasonable 
basis of inference that they were known to the principal, and that he 
would not have allowed the agent so to act unless authorized." Smith 
v. Kappas, 218 N.C. 758, 766, 12 S.E.2d 693, 698 (1941). As such, this 
assignment of error is without merit. 

[2] Next, defendants assign error to the trial court's conclusion of 
law that the defendants Swett and Abeer's Realty committed fraud. 
Our standard of review for this issue is whether there was competent 
evidence to support the trial court's findings of fact and whether its 
conclusions of law were proper in light of such facts. "It is well set- 
tled in this jurisdiction that when the trial court sits without a jury, 
the standard of review on appeal is whether there was competent evi- 
dence to support the trial court's findings of fact and whether its con- 
clusions of law were proper in light of such facts." S h e a ~  v. Stevens 
Buliding Co., 107 N.C. App. 154, 160, 418 S.E.2d 841, 845 (1992). 

In the case sub judice, the trial court made the following relevant 
findings of fact: 

8. Samuel Swett purchased the Property for $29,000.00 on or 
about March 22, 2000, and placed the deed in the name of John C. 
Jordan. 

9. At no time prior to the April 25, 2000 Offer to Purchase and 
Contract did Samuel Swett or any representative of Abeers 
Realty, Inc. disclose to Plaintiffs that Samuel Swett and not John 
Jordan, had actually bought the Property for $29,000.00 and was 
selling it to Plaintiffs for $130,000.00. 

10. After the Offer to Purchase and Contract was entered into on 
April 25, 2000 on June 8, 2000, John Jordan, as Grantor, executed 
a Warranty Deed for the Property to Abeers Realty, Inc., as 
Grantee; the deed stamps paid on that deed reflects that the con- 
veyance was for $30,000, but Abeers Realty, Inc. did, in fact not 
pay anything to John Jordan at that time. 

11. That the transaction closed on June 19, 2000 and at that time 
a Warranty Deed dated June 14, 2000 from Abeers Realty, Inc. as 
Grantor to the Plaintiffs as Grantees was delivered to the office of 
Plaintiff's closing attorney; the Plaintiffs saw the Deed at closing 
and were aware at that time that Abeers Realty, Inc. was, in fact, 
the seller. 
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12. Up and through the closing, Plaintiffs were never told by 
Samuel P. Swett or any representative of Abeers Realty, Inc. that 
the said Defendants were going to make a profit of $100,000.00 
in this transaction. 

13. Plaintiffs paid $25,000.00 down for the Property at closing 
and executed a Deed of Trust and Note for $105,000 to Abeers 
Realty, Inc. for the balance of the purchase price. 

14. The Court finds by the preponderance of the evidence that 
Defendant Samuel P. Swett knew that the Property had been con- 
demned because of the falling away of its chimney but did not 
inform Plaintiffs at any time prior to closing of that material fact. 

15. Plaintiff would not have purchased the Property if Samuel 
Swett had told them that he andlor Abeers Realty, Inc. was mak- 
ing $100,000.00 profit in the transaction or that the Property had 
been condemned. 

As discussed above, these findings are supported by competent evi- 
dence in the record and are therefore binding on this Court. Based on 
the findings, the trial court made the following conclusion of law: 

2. In this case, Plaintiffs were principals and Abeers Realty, Inc 
and Samuel P. Swett were the buyer's agent for the Plaintiffs. In 
selling property that he owned without disclosing fully everything 
about it, the Court finds by a preponderance of the evidence, that 
Samuel P. Swett and Abeers Realty, Inc. have committed fraud 
and unfair and deceptive trade practices. 

A broker can neither purchase from nor sell to the principal 
unless the latter expressly consents thereto with full knowledge of all 
the facts and circumstances. Real Estate Licensing Bd. v. Gallman, 
52 N.C. App. 118, 277 S.E.2d 853 (1981). Moreover, when property is 
transferred between a fiduciary and his principal fraud does not have 
to be established by direct evidence, it is presumed. 2 Brandis N.C. 
Evidence Sec. 225 (1982). "After a prima facie case of constructive 
fraud is made out against a fiduciary by evidence showing a course 
incompatible with his duty, the fiduciary has the burden of showing 
that he did not take advantage of his principal and acted throughout 
in a fair, open and honest manner." Spence v. Spaulding & Perkins, 
Ltd., 82 N.C. App. 665, 667-68, 347 S.E.2d 864, 866 (1986) (citations 
omitted). In the case sub judice, defendants do not contend that they 
acted in a fair, open and honest manner. Rather, defendants contend 
that they had no duty to inform plaintiffs of their ownership interest 
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in the subject property or profit margin. Because we hold that the 
trial court properly concluded that defendants were the agent of 
plaintiff, this contention finds no support in the law. As such, this 
assignment of error is overruled. 

[3] Defendants also assign error to the remedies granted by the trial 
court. Defendants contend that the trial court erred in granting both 
monetary damages and rescission of the note and deed of trust to the 
plaintiffs, rather than requiring the plaintiffs to choose a single rem- 
edy. Generally, a plaintiff must "elect between [an] action to rescind, 
and [the] alternative and inconsistent action for damages." I? E. 
Lykes & Co. v. Grove, 201 N.C. 254, 257, 159 S.E. 360, 362 (1931). 
However, "[tlhe rule is, if rescission of the contract does not place the 
injured party i n  statu quo, as where he has suffered damages which 
cancellation of the contract cannot repair, there is no principle of law 
which prevents him from maintaining his action for damages caused 
by the other party's fraud." Kee v. Dillingham, 229 N.C. 262, 265, 49 
S.E.2d 510, 512 (1948). In this case and in accordance with the law, 
the trial court rescinded the note and deed of trust and awarded 
plaintiffs damages of $117,000.00; $17,000.00 of which represented 
the amount paid by plaintiffs to defendants in interest on the note and 
deed of trust and $100,000.00 of which represented the profit made by 
defendants in the subject transaction. Under the facts of this case, 
rescission alone could not return plaintiffs to their prior position. 
Moreover, plaintiffs are entitled to obtain any bargain that became 
available and was taken by defendants, their agents. S p e n c ~  v. 
Spaulding & Perkins, Ltd., 82 N.C. App. 665,668, 347 S.E.2d 864, 868 
(1986). Therefore, this assignment of error is without merit. 

[4] Defendants also assign error to the trial court's reliance on 
Virginia Carolina Laundry Supply Corporation v. Scott, 267 N.C. 
145, 148 S.E.2d 1 (1966), to set aside, satisfy of record and declare 
null and void the deed of trust when the beneficiary, whose identity 
was known, was not a party to the lawsuit. In Virginia Carolirza, our 
Supreme Court held that where the trustee was a party to the lawsuit 
and participated actively in its defense, the beneficiary, whose iden- 
tity was unknown, "cannot be deemed a necessary party to the action 
to set aside the deed of trust[.]" Id. at 150, S.E.2d at 4. Whether the 
identity of the beneficiary is known or unknown, the rule of law 
remains the same. In this case, the trial court did not err in relying on 
Virginia Carolina to set aside, satisfy of record and declare null and 
void the note and deed of trust when the trustee was an active party 
to the lawsuit. 
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[5] Finally, defendants assign as error the trial court's conclusion 
that defendants Swett and Abeers Realty committed unfair and 
deceptive trade practices. Defendants contend that the subject trans- 
action was not "in or affecting commerce." N.C. Gen. Stat. # 75-1.1 
(2003) declares unlawful "unfair and deceptive acts or practices in or 
affecting commerce." This Court has stated that "[tlhe purpose of 
G.S. 75-1.1 is to provide a civil means to maintain ethical standards of 
dealings between persons engaged in business and the consuming 
public within this State and applies to dealings between buyers and 
sellers at all levels of commerce." United Virginia Bank v. Air-Lift 
Associates, 79 N.C. App. 315,320,339 S.E.2d 90,93 (1986). Except for 
certain limited exemptions set forth in the statute, commerce 
includes "all business activities, however denominated." N.C. Gen. 
Stat. Q 75-l.l(b) (2003). Specifically, a person engaged "in the sale of 
real estate is engaged in commerce within the meaning of G.S. 75-1.1." 
Rosenthal v. Perkins, 42 N.C. App. 449, 454,257 S.E.2d 63, 67 (1979). 
Moreover, "a plaintiff who proves fraud thereby establishes that 
unfair and deceptive trade practices have occurred." Davis v. Sellers, 
115 N.C. App. 1, 9,443 S.E.2d 879, 884 (1994). The trial court's finding 
of unfair and deceptive trade practices is well supported by the evi- 
dence and was not error. 

Affirmed. 

Judges McCULLOUGH and BRYANT concur. 

CHRISTINA SISK, EMPLOYEE, PLAINTIFF v. TAR HEEL CAPITAL CORP., EMPLOYER, AND 

COMPANION PROPERTY & CASUALTY GROUP, CARRIER, DEFENDANTS 

(Filed 19 October 2004) 

1. Workers' Compensation- sexual harassment-not 
compensable 

Emotional injuries resulting from sexual harassment are not 
compensable under the Workers' Compensation Act. 
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2. Workers' Compensation- sexual harassment-assault- 
not particular to job 

A supervisor's inappropriate conversations and uninvited 
touchings were not covered under the Workers' Compensation 
Act as an assault. The supervisor's conduct was not shown to 
result from dangers particular to plaintiff's work. 

Appeal by plaintiff from opinion and award entered 24 October 
2003 by Commissioner Bernadine S. Ballance. Heard in the Court of 
Appeals 23 September 2004. 

George W Moore, for plaintiff-appellant. 

C. Michelle S a i n ,  for defendants-appellees. 

TYSON, Judge. 

Christina Sisk ("plaintiff') appeals an Opinion and Award filed by 
the Full Commission of North Carolina Industrial Commission 
("Commission") finding plaintiff sustained an injury by accident 
occurring in the course of, but did not arise out of her employment. 
Tar Heel Capital Corporation ("defendant-employer") and Companion 
Property and Casualty Group (collectively, "defendants") filed cross- 
assignments of error arguing: (1) plaintiff's testimony concerning her 
employment conditions with defendant-employer lacked credibility; 
(2) plaintiff's injury did not occur in the course of her employment 
with defendant-employer; and ( 3 )  plaintiff has not been totally dis- 
abled since 16 August 2001. We affirm. 

I. Background 

Plaintiff began work for defendant-employer in July 1992. 
Defendant-employer operates a Wendy's Restaurant in Forest City, 
North Carolina. Plaintiff started as a crew employee and was pro- 
moted to shift supervisor in 1998. At both her initial hiring and sub- 
sequent promotion, defendant-employer presented plaintiff with doc- 
umentation of defendant-employer's anti-harassment policy (the 
"policy"). The policy provided a procedure that employees should 
follow if they became victims of any form of harassment. Plaintiff 
signed acknowledgments of receipt of the policy on both occasions 
and took several quizzes testing her knowledge of the policy. 

In March 2001, James Johnson ("Johnson") became general man- 
ager of the restaurant where plaintiff worked as a shift supervisor. 
Johnson filed disciplinary notices against plaintiff on two separate 
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occasions in May 2001. Plaintiff testified that around that time, 
Johnson began making sexually suggestive comments to her, touch- 
ing her in inappropriate places, pulling her onto his lap, and placing 
his hand down her shirt. She testified Johnson's actions left bruises 
where he grabbed her. 

On 17 July 2001, plaintiff gave notice of her resignation to Doug 
Kropelnicki ("Kropelnicki"), the district manager, and Wanda Farmer 
("Farmer"), director of human resources. Her notice included, "I can 
no longer work with harassment at the hands of James Johnson." This 
was the first notice by plaintiff to defendant-employer of Johnson's 
behavior. Plaintiff acknowledged she had not followed defendant- 
employer's anti-harassment procedures. 

Plaintiff visited a family practice physician complaining of 
panic attacks on 18 July 2001. The physician prescribed medication to 
help with anxiety and wrote plaintiff a note to remain out of work 
until 23 July 2001. 

Defendant-employer conducted an investigation of Johnson's 
behavior and immediately suspended and eventually terminated his 
employment on 19 July 2001. That day, Tad Dolbier ("Dolbier"), di- 
rector of operations, called plaintiff and told her Johnson had been 
fired, and that he appreciated plaintiff as a valued employee. He 
asked why she did not follow the anti-harassment procedures. 
Plaintiff responded, "I did not want to call and create a big stink," and 
"if I acted like it wasn't happening, maybe it would stop." Dolbier con- 
cluded by informing plaintiff that due to her doctor's note, she was 
entitled paid leave until 23 July 2001. Plaintiff did not return to work. 

Farmer sent plaintiff a letter dated 30 July 2001 inquiring of her 
employment status. Farmer indicated plaintiff's job would remain 
open until 6 August 2001, but that her absences since 23 July 2001 
would be unpaid. Farmer requested a phone call for an update. 
Plaintiff's attorney responded to Farmer's letter. 

Plaintiff contacted her family physician on 6 August 2001. She 
requested, but was denied, another note saying she could not return 
to work until 8 August 2001. Plaintiff next sought medical attention 
from Dr. Michael Knoelke ("Dr. Knoelke"), a psychiatrist on 16 August 
2001. Dr. Knoelke testified plaintiff complained of men~ories of 
Johnson's behavior that affected her ability to work and drive. Dr. 
Knoelke diagnosed plaintiff with post traumatic stress disorder 
including panic attacks and major depressive disorder. Plaintiff vis- 
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ited Dr. Knoelke on three occasions between September 2001 and 
May 2002. Each visit resulted in modifying her medication due to her 
varying levels of stress and depression. 

Plaintiff filed a Form 18 with the Commission on 20 August 2001 
alleging she was "continuously assaulted and harassed by her general 
manager, James Johnson, [and] she began having panic attacks . . . 
sought medical treatment . . . [and] has been unable to work." 
Plaintiff sought compensation from 16 July 2001 forward. Defendants 
denied plaintiff's claim on 10 September 2001. Plaintiff filed a Form 
33 requesting her claim be assigned for hearing. 

The deputy commissioner filed an Opinion and Award on 30 
November 2002, which found that Johnson made sexually suggestive 
remarks, touched plaintiff inappropriately, pulled plaintiff onto his 
lap, placed his hand down her shirt, and had used his supervisory 
position to place plaintiff at risk. The deputy commissioner found 
plaintiff became emotionally upset, was diagnosed with post trau- 
matic stress disorder including panic attacks and major depressive 
disorder, and currently received treatment from Dr. Knoelke. The 
deputy commissioner concluded as a matter of law that plaintiff suf- 
fered "an injury by accident" and was "entitled to total disability [and] 
medical expenses incurred" from 18 July 2001 until she returned to 
work, or by further order of the Commission. Defendants appealed to 
the Full Commission. 

The Full Commission reviewed the case on 22 May 2003 and 
found the same facts as the deputy commissioner. The Full 
Commission added that "based on prior appellate decisions, the Full 
Commission must find as fact that plaintiff's injury did not arise out 
of the nature of her employment [and] [pllaintiff has also failed to 
show that she contracted an occupational disease . . . ." Hogan v. 
Forsyth Country Club Co., 79 N.C. App. 483,340 S.E.2d 116, disc. rev. 
denied, 317 N.C. 334, 346 S.E.2d 140 (1986); Gallimore v. Marilyn's 
Shoes, 292 N.C. 399, 403, 233 S.E.2d 529, 532 (1977). 

The Commission's conclusions of law determined plaintiff 
"established that she sustained an injury by accident occurring in the 
course of her employment with [defendant], but she failed to estab- 
lish that her injury arose out of the employment." Specifically, the 
Commission stated, "sexual assaults are not deemed to be incident to 
or a natural and probable consequence of the employment under cur- 
rent law." Plaintiff's claim under the Worker's Compensation Act was 
denied. Plaintiff appeals. 
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The issues on appeal are whether: (1) an injury caused by sexual 
harassment properly falls within the jurisdiction of the Workers' 
Compensation Act (the "Act"); and (2) the Act covers injuries result- 
ing from intentional assaults by co-employees. 

111. Standard of Review 

We review de novo the Commission's conclusions of law. McRae 
v. Toastmaster, Inc., 358 N.C. 488,496,597 S.E.2d 695,701 (2004) (cit- 
ing Grantham v. R.G. Barry Cow., 127 N.C. App. 529,534,491 S.E.2d 
678,681 (1997)), disc. rev. denied, 347 N.C. 671,500 S.E.2d 86 (1998). 
"Under a de novo review, the court considers the matter anew and 
freely substitutes its own judgment for that of the Commission." In  re 
Appeal of the Greens of Pine Glen Ltd. Part., 356 N.C. 642, 647, 576 
S.E.2d 316, 319 (2003) (citing Mann Media, Inc. v. Randolph Cty. 
Planning Bd., 356 N.C. 1, 13, 565 S.E.2d 9, 17 (2002)). 

IV. Sexual Harassment and the Act 

[I] Plaintiff argues sexual harassment and her resulting mental 
injury are compensable under the Act. We disagree. 

The Act covers injuries sustained from risks incidentally and 
directly connected to that particular employment. Goodwin v. 
Bright, 202 N.C. 481, 483-84, 163 S.E. 576, 577 (1932). The injury is 
compensable if it arises out of and occurs in the course of employ- 
ment. Perry v. Bakeries Co., 262 N.C. 272, 274, 136 S.E.2d 643, 645 
(1964). The employee must be performing duties authorized by the 
employer in furtherance of the employer's business. Id. 

"Arises out of' refers to an injury that is a "natural and probable 
consequence" of the employment. Clark v. Burton Lines, 272 N.C. 
433, 437, 158 S.E.2d 569, 571-72 (1968). There must be some causal 
connection between the employment and the injury. Taylor v. Twin 
City Club, 260 N.C. 435, 438, 132 S.E.2d 865, 868 (1963); Cole v. 
Guilford County, 259 N.C. 724, 726-27, 131 S.E.2d 308, 311 (1963) 
(emphasis supplied). An injury occurring "in the course of' employ- 
ment happens when an employee is injured doing something reason- 
ably expected of him or her at the time, place, and under the circum- 
stances of the employment. Alford v. Chev~olet Co., 246 N.C. 214,217, 
97 S.E.2d 869, 871 (1957). The injury must be peculiar to the job and 
not a common threat to the public generally. Sandy v. Stackhouse, 
Inc., 258 N.C. 194, 198, 128 S.E.2d 218, 221 (1962). 
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A similar issue arose in Hogan, 79 N.C. App. 483, 340 S.E.2d 116. 
An employee "made sexually suggestive remarks to [the plaintiff] 
while she was working, coaxing her to have sex with him[,] . . . telling 
her that he wanted to 'take' her, . . . brush[ed] up against her, rub[bed] 
[himself] against her buttocks, and touch[ed] her buttocks with his 
hands." Id .  at 490,340 S.E.2d at 121. This Court determined emotional 
injuries resulting from sexual harassment were not a "natural and 
probable consequence or incident of the employment." Id.  at 496,340 
S.E.2d at 124. We held that sexual harassment is a risk the public gen- 
erally is exposed to and is "neither covered nor barred by the Act." Id.  

Here, plaintiff testified that Johnson made sexually suggestive 
remarks, pulled her onto his lap, placed his hand down her shirt, 
grabbed her buttocks, and pushed her against a wall and a table. 
Plaintiff attempts to distinguish Hogan as controlling precedent 
by contending her emotional injuries resulted from physical assaults 
not present in Hogan. We disagree. The facts in Hogan are clear 
that the plaintiff endured similar verbal and physical assaults as 
plaintiff at bar. 

We are bound by prior decisions of this Court. I n  re Appeal from 
Civil Penalty, 324 N.C. 373, 379 S.E.2d 30 (1989). This assignment of 
error is overruled. 

V. Intentional Assaults under the Act, 

[2] Plaintiff asserts her emotional injuries caused by Johnson's inten- 
tional assaults are covered under the Act. We disagree. 

The Act provides compensation for injuries resulting only from 
accidents. Lawrence v. Mill, 265 N.C. 329, 330, 144 S.E.2d 3, 4 (1965); 
N.C. Gen. Stat. Q 97-2(6) (2003). Our Supreme Court recognized that 
an assault may be classified as an accident if it is not expected or 
instigated by the employee. Withers v. Black, 230 N.C. 428, 433-34, 53 
S.E.2d 668, 672-73 (1949). The assault must derive from dangers par- 
ticular to the job and not common in everyday life. Gallimore, 292 
N.C. at 403, 233 S.E.2d at 532; Withers, 230 N.C. at 434, 53 S.E.2d at 
673. If the motive surrounding the assault is personal in nature and 
unrelated to the employment, resulting injuries are not covered by 
the Act. Robbins c. Nicholson, 281 N.C. 234, 238-39, 188 S.E.2d 350, 
353-54 (1972). 

Evidence shows Johnson verbally and physically assaulted plain- 
tiff with inappropriate conversation and uninvited touching while at 
work. Plaintiff, a shift supervisor, worked directly under Johnson, the 
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general manager. Plaintiff suggests the danger leading to the assaults 
resulted from Johnson's position as plaintiff's superior. However, 
plaintiff fails to offer and the record is devoid of evidence indicating 
the assaults resulted from dangers particular to this job and should 
be imputed to the employer. There is no indication Johnson's conduct 
resulted from a dispute over employment issues or differed from 
harassment experienced in everyday life. Instead, the evidence sug- 
gests his motive and actions were entirely personal in nature. 
Johnson's actions were foul behavior against plaintiff, but it was sep- 
arate from their common employment interests. This assignment of 
error is overruled. 

VI. Conclusion 

Emotional injuries resulting from sexual harassment are not 
compensable under the Act. Hogan, 79 N.C. App. at 496, 340 S.E.2d 
at 124. Plaintiff failed to prove the intentional assaults resulted 
from dangers particular to her position as shift supervisor of a res- 
taurant. We affirm the Commission's denial of compensation to 
plaintiff. In light of our holding, we do not address defendants' as- 
signments of error. 

Affirmed. 

Judges BRYANT and LEVINSON concur. 

BRENDA WOOD, P L ~ T I F F  1. BARBARA D. HOLLINGSWORTH AND BARBARA D 
HOLLINGSWORTH, PROFESSIONAL ASSOCIATION, DEFE~DANTS 

(Filed 19 October 2004) 

Attorneys- malpractice-running of the statute of limita- 
tions-after attorney-client relationship ended 

The trial court erred by dismissing plaintiff's malpractice 
claim against her attorney for failure to state a claim. Plaintiff 
alleged that defendant failed to follow her instructions to file a 
lawsuit, failed to notify her that the suit had not been filed, failed 
to advise her of the statute of limitations, and failed to protect her 
interests by filing the lawsuit. Although defendants argued lack of 
privity because plaintiff's claim was barred by the statute of lim- 
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itations only after the attorney-client relationship ended, the 
con~plaint alleges that the negligent acts occurred prior to and on 
the date of the termination. 

Appeal by plaintiff from order entered 16 September 2003 by 
Judge Susan C. Taylor in Cabarrus County Superior Court. Heard in 
the Court of Appeals 14 September 2004. 

Bollinger & Piemonte, PC, by George C. Piemonte, for plaintiff- 
appellant. 

Poyner & SpruilL, by E. Fitzgerald Parnell, 111 and Rebecca B. 
Wofford, for defendants-appelLees. 

TIMMONS-GOODSON, Judge. 

Brenda Wood ("plaintiff') appeals the trial court order grant- 
ing defendants' motion to dismiss plaintiff's claim pursuant to 
N.C. Gen. Stat. Pi 1A-1, Rule 12(b)(6). For the reasons discussed 
herein, we reverse. 

The facts and procedural history pertinent to the instant appeal 
are as follows: On 11 November 1998, plaintiff hired defendants to 
provide legal representation for her in connection with personal 
injuries and damages plaintiff sustained in an 8 March 1997 automo- 
bile collision ("the collision"). The parties entered into a written 
"Personal Injury Contract." 

In December 1999, plaintiff met with defendant Barbara 
Hollingsworth ("Hollingsworth") to discuss an offer plaintiff had 
received from the insurance carrier of the other party involved in 
the collision. Plaintiff informed Hollingsworth that she would not 
accept the insurance carrier's offer, and then allegedly instructed 
Hollingsworth to file a lawsuit on her behalf. 

In February 2000, Hollingsworth informed plaintiff that defend- 
ants' office was closing and that plaintiff should seek to obtain other 
counsel. The contract of employment was terminated and defendants' 
legal representation of plaintiff ended. At the date of termination, 
defendants had not filed the lawsuit plaintiff alleges she informed 
defendants to file on her behalf. 

On 4 April 2000, plaintiff discussed the collision with attorney 
Cecil Whitley ("Whitley") and requested that Whitley represent her in 
a lawsuit against the other party involved in the collision. After meet- 
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ing with plaintiff, Whitley contacted the Cabarrus County Clerk of 
Court, who informed Whitley that no lawsuit had been filed on plain- 
tiff's behalf regarding the collision. Plaintiff subsequently learned 
that because she had not filed suit by 8 March 2000, her claims were 
barred pursuant t,o the three-year statute of limitations imposed by 
N.C. Gen. Stat. 3 1-52(16). 

On 25 February 2003, plaintiff filed suit against defendants, alleg- 
ing negligence on the part of defendants. Plaintiff's complaint ("the 
complaint") contains the following pertinent allegations: 

8. In providing the Plaintiff with legal services [Hollingsworth] 
failed to exercise reasonable care and diligence in the application 
of her knowledge and skill as an attorney to Plaintiff's case and 
failed to provide legal services in accordance with the standards 
of practice among members of the legal profession with similar 
training and experience in the same or similar communities in, 
but not limited to, the following respects: 

a. [Hollingsworth] failed to follow the instructions of her 
client; 

b. [Hollingsworth] failed to notify her client, the Plaintiff, that 
a lawsuit had not been filed; 

c. [Hollingsworth] failed to advise her client, the Plaintiff, of 
the impending statute of limitations when she closed her 
practice; 

d. [Hollingsworth] allowed the statute of limitations to expire 
and failed to protect her client's, the Plaintiff, rights by 
timely filing a lawsuit against the tortfeasor. 

9. The Defendants' duties including a duty to comply with the 
prevailing standard of care owed by a practitioner in her profes- 
sion; and her acts and omissions cited herein fall below this appli- 
cable standard of care. 

10. As the direct and proximate result of the negligent, unlawful 
and careless acts of the Defendants as described above, the 
Plaintiff has been damaged in an amount in excess of Ten 
Thousand Dollars ($10,000.00) for her injuries and damages. 

On 28 March 2003, defendants filed an answer as well as a motion 
to dismiss plaintiff's claim pursuant to N.C. Gen. Stat. 1A-1, Rule 
12(b)(2), (4), (5), (6) and N.C. Gen. Stat. 3 1A-1, Rule 42(b). On 18 
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August 2003, the trial court heard arguments from both parties 
regarding the motion to dismiss. On 16 September 2003, the trial 
court denied defendants' motion to dismiss plaintiff's claim pursuant 
to N.C. Gen. Stat. # 1A-1, Rule 42(b) and N.C. Gen. Stat. 5 1A-1, Rule 
12(b)(2), (4), and (5), but granted defendants' motion to dismiss 
plaintiff's claim pursuant to N.C. Gen. Stat. # 1A-1, Rule 12(b)(6). 
Plaintiff appeals. 

The only issue on appeal is whether the trial court erred by grant- 
ing defendants' motion to dismiss pursuant to Rule 12(b)(6). Because 
we conclude that plaintiff's complaint properly states a claim upon 
which relief may be granted, we reverse and remand. 

A motion to dismiss made pursuant to Rule 12(b)(6) tests the 
legal sufficiency of a complaint. Castle Worldwide, Inc. v. Southtmst 
Bank, 157 N.C. App. 518,521,579 S.E.2d 478,480 (2003). "A complaint 
is sufficient to withstand a motion to dismiss where no insurmount- 
able bar to recovery on the claim alleged appears on the face of the 
complaint and where allegations contained therein are sufficient to 
give a defendant notice of the nature and basis of [a plaintiff's] claim 
so as to enable him to answer and prepare for trial." Forbis v. 
Honeycutt, 301 N.C. 699,701,273 S.E.2d 240,241 (1981). "A complaint 
should not be dismissed for failure to state a claim unless it appears 
beyond doubt that plaintiff could prove no set of facts in support of 
his claim which would entitle him to relief." Dixon v. Stuart, 85 N.C. 
App. 338, 340, 354 S.E.2d 757, 758 (1987). "In analyzing the sufficiency 
of the complaint, the complaint must be liberally construed." Id. 

In Hodges u. Carter, 239 N.C. 517, 519, 80 S.E.2d 144, 145-46 
(1954), our Supreme Court stated that 

Ordinarily when an attorney engages in the practice of the law 
and contracts to prosecute an action [o]n behalf of his client, he 
in~pliedly represents that (1) he possesses the requisite degree of 
learning, skill, and ability necessary to the practice of his profes- 
sion and which others similarly situated ordinarily possess; (2) he 
will exert his best judgment in the prosecution of the litigation 
entrusted to him; and (3) he will exercise reasonable and ordi- 
nary care and diligence in the use of his skill and in the applica- 
tion of his knowledge to his client's cause. 

An attorney is thus liable in damages for any injury to his or her client 
which "proximately results from a want of that degree of knowledge 
and skill ordinarily possessed by others of his profession similarly sit- 
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uated," or which proximately results "from the omission to use rea- 
sonable care and diligence, or from the failure to exercise in good 
faith his best judgment in attending to the litigation committed to his 
care." Id. at 520, 80 S.E.2d at 146. According to Rule 1.2(a) of the 
Revised Rules of Professional Conduct, "a lawyer shall abide by a 
client's decisions concerning the objectives of representation and . . . 
shall consult with the client as to the means by which they are pur- 
sued. A lawyer may take such action on behalf of the client as is 
impliedly authorized to carry out the representation." Furthermore, 
according to Rule 1.16(d) of the Revised Rules of Professional 
Conduct, "[ulpon termination of representation, a lawyer shall take 
steps to the extent reasonably practicable to protect a client's inter- 
ests, such as giving reasonable notice to the client [and] allowing 
time for employment of other counsel[.]" 

In the instant case, plaintiff's complaint alleges that 
Hollingsworth was negligent in that she failed to "comply with the 
prevailing standard of care owed by a practitioner in her profession," 
and failed to "exercise reasonable care and diligence in the applica- 
tion of her knowledge and skill as an attorney[.]" Plaintiff's complaint 
contains specific acts of Hollingsworth's alleged negligence, includ- 
ing the failure to follow her client's instructions, the failure to notify 
her client that a lawsuit had not been filed on her behalf, the failure 
to advise her client of the running of the applicable statute of limita- 
tions, and the failure to protect her client's interests by timely filing a 
lawsuit on her behalf. Plaintiff's complaint further provides that, "as 
the direct and proximate result of the negligent, unlawful and care- 
less acts" of defendants, plaintiff suffered damages in an amount in 
excess of $10,000. Thus, taking plaintiff's allegations to be true for the 
limited purpose of testing the adequacy of plaintiff's complaint, we 
conclude that plaintiff has sufficiently stated a claim for negligence in 
legal representation. 

Defendants argue that plaintiff's complaint fails to state a proper 
claim for negligence in that the complaint fails to establish privity of 
contract between the parties. In support of their argument, defend- 
ants contend that plaintiff's injury occurred on 8 March 2000, follow- 
ing the termination of the attorney-client relationship. Thus, accord- 
ing to defendants, because no attorney-client relationship existed on 
the date plaintiff was injured, defendants are not liable for plaintiff's 
damages. We disagree. 

In a legal malpractice action based upon an attorney's negligence, 
the plaintiff must allege and prove "(1) that the attorney breached the 



642 I N  THE COURT O F  APPEALS 

WOOD v. HOLLINGSWORTH 

[I66 N.C. App. 637 (2004)l 

duties owed to his client . . . and that this negligence (2) proximately 
caused (3) damage to the plaintiff." Rorrer v. Cooke, 313 N.C. 338, 
355, 329 S.E.2d 355, 366 (1985) (citation omitted). We conclude that 
plaintiff's complaint meets these requirements. As detailed above, the 
complaint alleges that defendants' negligent acts occurred prior to 
and on the date of termination of the relationship rather than subse- 
quent to the date of termination of the relationship. Thus, although 
plaintiff's alleged injury occurred on the date the statute of limita- 
tions ran, the acts that gave rise to plaintiff's injury occurred during 
the attorney-client relationship of plaintiff and defendants. 

Furthermore, we note that "[tlhe test of proximate cause is 
whether the risk of injury, not necessarily in the precise form in 
which it actually occurs, is within the reasonable foresight of the 
defendant." Williams u. Power & Light Co., 296 N.C. 400, 403, 250 
S.E.2d 255, 258 (1979). "[Ilt is only in exceptional cases, in which 
reasonable minds cannot differ as to foreseeability of injury, that a 
court should decide proximate cause as a matter of law." Id.  Thus, 
" 'proximate cause is ordinarily a question of fact for the jury, to be 
solved by the exercise of good common sense in the consideration of 
the evidence of each particular case.' " Id .  (quoting W. Prosser, Torts 
5 45 (4th ed. 1971)). 

As detailed above, allegation ten in plaintiff's complaint states 
as follows: 

As the direct and proximate result of the negligent, unlawful and 
careless acts of the Defendants as described above, the Plaintiff 
has been damaged in an amount in excess of Ten Thousand 
Dollars ($10,000.00) for her injuries and damages. 

We conclude that this allegation, when read in conjunction with the 
other allegations contained in plaintiff's complaint, is sufficient to 
give defendants "notice of the nature and basis of [plaintiff's] claim so 
as to enable [defendants] to answer and prepare for trial." Forbis, 301 
N.C. at 701, 273 S.E.2d at 241. Whether defendants' alleged negligence 
in fact caused plaintiff's injury is a question for the trier of fact. 
Williams, 296 N.C. at 403, 250 S.E.2d at 258. 

In light of the foregoing conclusions, we hold that the trial 
court erred in granting defendants' motion to dismiss. According- 
ly, we reverse the trial court order and remand the case for fur- 
ther proceedings. 
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Reversed and remanded. 

Judges HUNTER and McCULLOUGH concur. 

IN THE MATTER O F  W.H. 

No. COA03-1189 

(Filed 19 October 2004) 

1. Appeal and Error- time for filing appeal-legal holiday 
The State's motion to dismiss an appeal from a juvenile dis- 

position as untimely was correctly denied where the last day for 
filing the appeal was the Friday after Thanksgiving, a legal holi- 
day, and the appeal was filed on the following Monday. 

2. Juveniles- Transcript of Admission-equivalent to guilty 
plea-not knowing and voluntary 

A juvenile disposition was reversed and remanded where the 
court ordered a higher level of disposition than indicated on the 
Transcript of Admission. The acceptance of an admission by a 
juvenile is tantamount to the acceptance of a guilty plea by an 
adult. The trial court here did not sufficiently inform the juvenile 
of the most restrictive disposition that he could receive and his 
admission was not knowing and voluntary. 

3. Juveniles- erroneous disposition level-completed dispo- 
sition-remanded for correction of record 

A juvenile case erroneously imposing a higher disposition 
level than warranted by the Transcript of Admission was 
remanded for correction of the record where the juvenile had 
completed the disposition. 

4. Juveniles- release pending appeal-sufficiency of 
conclusions 

Whether a juvenile should have been released pending appeal 
was moot where he had served his disposition and was dis- 
charged. However, the court's conclusions concerning the brutal- 
ity of the incident, the juvenile's lack of cooperation with place- 
ment, and his unwillingness to work with family members were 
compelling reasons to order that the juvenile remain in custody. 
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5. Juveniles- disposition level-severity of victim's injuries 
A more severe juvenile disposition based on a misunder- 

standing of the victim's injury was moot where the disposition 
was reversed on other grounds. 

Appeal by juvenile from order entered 21 November 2002 by 
Judge Lawrence J. McSwain in Guilford County Superior Court. 
Heard in the Court of Appeals 9 June 2004. 

Richard E. Jester for  the juvenile appellant. 

A t t o m e y  General Roy Cooper, b y  Ass is tant  At torney General 
Kathleen U. Ba ldwin ,  for  the State. 

McCULLOUGH, Judge. 

This juvenile appeal arises from the following facts and circum- 
stances: The juvenile admitted to misdemeanor assault inflicting seri- 
ous injury on another student at his school. The offense occurred on 
3 October 2002, while the juvenile was in his homeroom. The juvenile 
became angry with the student, the victim, who was looking at him. 
The juvenile began to threaten the victim and got in his face, saying, 
"See, I won't slam you." When the victim did not respond, the juvenile 
picked him up and body slammed him on the floor. The victim sus- 
tained injuries of bruised or fractured ribs, and a fractured elbow. 
The court entered a finding that the juvenile "did, in fact, commit the 
act as alleged in the petition." 

At the same hearing, the juvenile admitted to a violation of a pro- 
bation order that was based on previous minor offenses. The juvenile 
had violated the conditions of his probation by returning home after 
his curfew, and not cooperating with his group home placement. 

The juvenile signed a Transcript of Admission (TOA) which 
stated that the most restrictive disposition on the misdemeanor 
assault charge was a Level 2 disposition, "which could include, 
among other things, detention for up to fourteen (14) 24-hour peri- 
ods, an order that you cooperate with placement in a wilderness 
program or a residential treatment facility, or house arrest." The 
TOA did not contain an admission to the probation violation. The 
Court, and the attorneys representing the State and the juve- 
nile signed the TOA. 

Based on both the probation violation and the adjudication of 
delinquency, the Court ordered the juvenile a Level 3 disposition, 
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ordering the juvenile be placed in a juvenile developn~ent academy 
or a youth training center. 

The juvenile raises three issues in this appeal: (I) the trial court 
erred in ordering the juvenile to a Level 3 disposition when the TOA 
stated his most restrictive disposition would be a Level 2; (11) the trial 
court failed to release the juvenile from custody pending his appeal, 
or failed to state any compelling reasons for keeping the juvenile in 
custody pending his appeal as is required by N.C. Gen. Stat. 3 7B-2605 
(2003); and (111) the trial court erred in ordering a Level 3 disposition 
based in large part on the fact the juvenile fractured the victim's ribs, 
though the evidence showed only that the victim's ribs were bruised. 

[I] Before turning to these issues, we first address the State's motion 
to dismiss this case for lack of jurisdiction based on the running of 
the statute of limitations. N.C. Gen. Stat. § 7B-2602 (2003) provides 
for the following: 

[For] review of any final order. . . [nlotice of appeal shall be given 
in open court at the time of the hearing or in writing within 10 
days after the entry of the order. 

In this case, the record shows the written dispositional order was 
entered on 21 November 2002, and the appeal filed 2 December 2002. 
Therefore, for the appeal to have been timely, it would have had to be 
filed by November 29. However, because this date fell on the Friday 
of a legal holiday (Thanksgiving), the next timely filing date was the 
following Monday, 2 December 2002. See N.C.R. App. P. 27(a) (2003). 
Therefore, the State's motion is denied and we now turn to the issues 
in this appeal. 

I. Transcript of Admission 

[2] The juvenile asserts that the trial court erred in ordering a 
Level 3 disposition, when the juvenile's TOA indicated that the most 
restrictive disposition he was to be given on his charge was a Level 2. 
The State asserts that, during the hearing upon which the Level 3 dis- 
position was based, the trial court informed the juvenile that the 
extent of its power, in light of the juvenile's prior record level, was to 
order the juvenile to training school, a Level 3 disposition. We agree 
with the juvenile. 

We have long considered that the acceptance of an admission by 
a juvenile is tantamount to the acceptance of a guilty plea by an adult 
in a criminal case. In  re Johnson, 32 N.C. App. 492, 493, 232 S.E.2d 
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486, 487-88 (1977). Thus, we have held that: "an 'admission' in a juve- 
nile hearing is equivalent to a guilty plea in a criminal case, and that 
the record must therefore affirmatively show on its face that the 
admission was entered knowingly and voluntarily." In re Chavis, 31 
N.C. App. 579, 581, 230 S.E.2d 198, 200 (1976), cert. denied, 291 N.C. 
711, 232 S.E.2d 203 (1977). The fundamental basis for this is that 
"[tlhe privilege [against self-incrimination] applies in juvenile pro- 
ceedings the same as in adult criminal cases." In re Burrus, 275 N.C. 
517, 530, 169 S.E.2d 879, 887 (1969), aff'cl, 403 U.S. 528, 29 L. Ed. 2d 
647 (1971). 

To ensure the knowing and voluntary nature of a juvenile's admis- 
sion, the trial court must comply with the procedures set forth in N.C. 
Gen. Stat. Q: 7B-2407 (2003). Under this statute, the court must deter- 
mine that "the admission is a product of informed choice" made with- 
out improper pressure and that a factual basis for the admission 
exists. N.C. Gen. Stat. 9: 7B-2407(b) and (c). Moreover, a court may 
accept a juvenile's admission only after first addressing the juvenile 
personally and informing the juvenile on a number of different fac- 
tors related to the charge, one of which is: 

(6) Informing the juvenile of the most restrictive disposition on 
the charge. 

N.C. Gen. Stat. Q: 7B-2407(a)(6). If the face of the record does not 
affirmatively show the trial court's compliance with N.C. Gen. Stat. 
9: 7B-2407 and the knowing and voluntary nature of the juvenile's 
admission, the adjudication of delinquency will be set aside. In re 
Ken yon N., 110 N.C. App. 294, 296-97, 429 S.E.2d 447, 449 (1993). 

In the case at bas, the TOA clearly indicated to all parties that the 
knowing and voluntary admission by the juvenile was based on the 
understanding that the most restrictive disposition he would receive 
was a Level 2. During the hearing, in attempting to comply with N.C. 
Gen. Stat. 5 7B-2407(a)(6), the trial court had the following exchange 
with the juvenile: 

Q: . . . And did your lawyer tell you that the greatest power that I 
have in this courtroom is to be able to send people to train- 
ing school? 

A: Yes, sir. 

Q: Now, I'm not saying that's what I'm going to do in your case. I 
don't know yet. It will depend on what all I hear, but I must let 
you know at least what my ultimate power is[.] 



IN THE COURT O F  APPEALS 647 

IN RE W.H. 

1166 N.C. App. 643 (2004)] 

In light of the TOA, we believe the court did not sufficiently inform 
the juvenile of the most restrictive disposition that he himself could 
receive on the charge against him. The trial court did not mention 
that training school is a Level 3 disposition, and his mention of train- 
ing school referred to sending "people" to training school based on 
certain charges, not this particular juvenile based on his charge. The 
court reflected its general power, not the extent of the court's power 
in this particular case. 

Therefore, we cannot say that the juvenile's admission was know- 
ing and voluntary. His admission was based on a belief that the most 
restrictive disposition he could receive was a Level 2, and the court, 
without sufficient notice to him or any accompanying chance to with- 
draw the admission, raised the most restrictive disposition he could 
receive to a Level 3. 

As we have already held that a TOA is the equivalent to a plea 
agreement acting as a waiver of a juvenile's constitutional right 
against self-incrimination, we look to our laws related to criminal 
pleas for guidance on the proper resolution of this issue. N.C. Gen. 
Stat. 3 15A-1024 (2003) provides that: 

If at the time of sentencing, the judge for any reason deter- 
mines to impose a sentence other than provided for in a plea 
arrangement between the parties, the judge must inform the 
defendant of that fact and inform the defendant that he may with- 
draw his plea. Upon withdrawal, the defendant is entitled to a 
continuance until the next session of court. 

This law is clearly designed to ensure that a defendant's plea is know- 
ing and voluntary, thus safeguarding the right against self-incrimina- 
tion. Therefore, we hold that when a trial court plans to impose a dis- 
position level higher than that set out in the TOA, the juvenile must 
be given a chance to withdraw his plea and be granted a continuance. 

[3] In State v. Puckett, 299 N.C. 727,264 S.E.2d 96 (1980)) where N.C. 
Gen. Stat. 3 15A-1024 was not complied with, our Supreme Court 
reversed and remanded the case such that the trial court's judgments 
were vacated, defendant's pleas of guilty were stricken, and the case 
was to be reinstated on the trial docket. In the case at bar, the juve- 
nile has already completed the Level 3 disposition. Therefore we 
believe the most just resolution in light of these circumstances is to 
reverse the trial court's Level 3 disposition, and remand the case 
ordering clerical changes be made giving the juvenile the benefit of a 
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record showing him as having had a Level 2 disposition from the 
underlying offense of this case.l 

On this issue, we reverse and remand. 

11. Custody Pending Appeal 

[4] Next, the juvenile contends the trial court erred in not ordering 
the juvenile be released pending appeal, or for not stating compelling 
reasons, in writing, to support an order that the juvenile remain in 
custody pending appeal in accord with N.C. Gen. Stat. # 7B-2605 
(2003). We believe this issue is now moot in light of the fact that the 
juvenile has already served his Level 3 disposition and was dis- 
charged April of 2003. We note that the conclusions of law in this case 
specify the brutality of the incident at bar, and that the juvenile 
"deliberately chose to resist and not cooperate with out of home 
placement[,] [and] [tlhat he is not willing to work with family mem- 
bers who are willing to offer their services to assist and help him." We 
believe these would otherwise suffice as "compelling reasons" under 
N.C. Gen. Stat. $ 7B-2605 had the trial court properly ordered the 
juvenile to remain in custody pending appeal. 

111. Serious Injury 

[5] Lastly, the juvenile contends that the trial court erred in order- 
ing the juvenile to a Level 3 disposition, as this more severe dis- 
position was based on an understanding by the court that the victim's 
ribs were fractured by the juvenile's assault. The juvenile argues that 
the evidence shows only that the wctim's ribs were bruised. As we 
have reversed and remanded this case to correct the juvenile's dis- 
position level to be a Level 2 in accordance with his TOA, this issue 
is also moot. 

Reversed and remanded. 

Judges McGEE and ELMORE concur 

I.  We note that admission of the probation violation was not part of the TOA and 
could, in other circunlstances, have been used to impose a Level 3 disposition despite 
the TOA. However, in this case defendant's probation was based only on prior minor 
offenses and therefore could not be used to e l e ~ a t e  his cornm~trnent to a Lelel 3 Sre 
N C Gen Stat 4 7B-25lO(f) (2003) 
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STATE OF NORTH CAROLINA v. RUSSELL ELLIS ROBERTS 

No. COA03-1424 

(Filed 19 October 2004) 

1. Rape- statutory-fifteen-year-old victim 
There was sufficient evidence of the victim's age in a statu- 

tory rape prosecution where the victim was 15 years and eleven 
months old. The fair meaning of "15 years" in the statutory rape 
statute includes children in their 15th year until they reach their 
16th birthday. 

2. Rape; Indecent Liberties- identification of defendant- 
sufficiency 

The identification of defendant in a statutory rape and inde- 
cent liberties prosecution was sufficient where the victim identi- 
fied defendant in a photo lineup and in court, her brother identi- 
fied defendant as the man who gave them a ride that day, and the 
physical evidence corroborated the victim's account of events. 

Appeal by defendant from judgment entered 27 March 2003 by 
Judge Robert P. Johnston in Mecklenburg County Superior Court. 
Heard in the Court of Appeals 31 August 2004. 

Attorney General Roy A. Cooper, 111, by  Assistant Attorney 
General Margaret A. Force, for the Sta'te. 

Margaret Creasy Ciardella for defendant-appellant. 

HUNTER, Judge. 

Russell Ellis Roberts ("defendant") appeals his conviction of one 
count of statutory rape of a person fifteen years old and one count of 
taking indecent liberties with a child, on the grounds the trial court 
erred in denying defendant's motion to dismiss both charges for 
insufficiency of the evidence. We disagree and find no error. 

The State's evidence tended to show that on 13 September 2001, 
M.M., a fifteen-year-old female, along with her younger brother, B.M., 
accepted a ride from an adult male and young girl in a white car. The 
adult male, identified by M.M. as defendant, dropped off B.M. and the 
girl at their respective schools. He then took M.M. to a nearby park 
where he asked her to strip, a request she refused. M.M. pretended to 
speak with her mother on a non-functioning cell phone. Defendant 
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asked to use the cell phone and was told it would not work for out- 
going calls. He then pushed M.M. to the ground until she gave him the 
phone. Defendant led M.M. into the surrounding woods and threat- 
ened her with a large limb when she began to cry. M.M. was 
instructed to undress and defendant directed her to lean against a 
tree while he proceeded to engage in vaginal intercourse with her 
from behind. Defendant withdrew, masturbated and ejaculated, then 
directed M.M. to put her clothes back on. After leaving the woods, 
defendant told M.M. he had a body in the trunk of his car and that she 
could be there too if she said anything about what had happened. 

Defendant dropped M.M. off and she returned to her home and 
called her mother's fiancee, who contacted M.M.'s mother and 
the police. M.M. gave a description of the defendant to the police and 
was taken to the hospital and examined. A small amount of semen 
was found on M.M.'s shorts, however no identifiable DNA sample was 
found as a result of the examination. 

Approximately one month after the incident, M.M.'s mother, 
Costa S. Miller ("Costa"), testified that defendant, driving a white car, 
approached her as she walked her son, B.M., to the bus stop and 
asked if he knew her. Costa suggested defendant must have mistaken 
her for her daughter after he asked if she wore glasses. B.M. identi- 
fied defendant as the driver who had picked up him and his sister on 
the day of the earlier incident. Costa then called police. Defendant 
was identified from a photographic lineup by M.M. and arrested. 
Defendant presented no evidence at trial. 

Defendant was charged with one count of statutory rape of a per- 
son fifteen years old and one count of taking indecent liberties with 
a child. Defendant was convicted of both charges and was sentenced 
to a minimum-maximum term of 302 to 372 months in prison. 

Defendant contends the trial court erred in denying his motion to 
dismiss both charges for insufficient evidence. Defendant presents 
two independent grounds to support this argument: (1) the indict- 
ment was improper under the statute governing statutory rape of a fif- 
teen year old, as the victim was more than fifteen, and (2) the evi- 
dence was insufficient as to both charges of the identity of defendant. 

[I] Defendant first contends insufficient evidence was given as to 
the age of the victim. Defendant argues the statute governing the 
crime of statutory rape, N.C. Gen. Stat. # 14-27.7A (2003), is properly 
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construed to apply only to those victims age fifteen or younger, and 
therefore not applicable in this case. We disagree. 

Criminal statutes must be strictly construed against the State and 
liberally construed in favor of defendant. See State v. Pinyatello, 272 
N.C. 312,314,158 S.E.2d 596, 597 (1968). However, the North Carolina 
Supreme Court has recognized that: 

" '[Tlhe canon in favor of strict construction [of criminal stat- 
utes] is not an inexorable command to override common sense 
and evident statutory purpose. . . . Nor does it demand that a 
statute be given the "narrowest meaning"; it is satisfied if the 
words are given their fair meaning in accord with the manifest 
intent of the lawmakers.' " 

State v. Jones, 358 N.C. 473, 478, 598 S.E.2d 125, 128 (2004) (quoting 
United States u. Brown, 333 U.S. 18, 25-26, 92 L. Ed. 442, 448 (1948)). 

N.C. Gen. Stat. # 14-27.7A reads in pertinent part as follows: 

(a) A defendant is guilty of a Class B1 felony if the defendant 
engages in vaginal intercourse or a sexual act with another per- 
son who is 13, 14, or 15 years old and the defendant is at least six 
years older than the person, except when the defendant is law- 
fully married to the person. 

Id. Here the fair meaning of "15 years old," in accord with the mani- 
fest intent of the legislature when viewed in the context of the his- 
torical development of this area of law, includes children during their 
fifteenth year, until they reach their sixteenth birthday. 

In State v. McGaha, 306 N.C. 699,295 S.E.2d 449 (1982), the North 
Carolina Supreme Court interpreted the 1981 statutory rape law, N.C. 
Gen. Stat. # 14-27.4(a)(l) (1981). McGaha held that the age require- 
ment of " 'a victim who is a child of the age of 12 years or less' " 
excluded application of the law to a child aged twelve years and eight 
months because the child was "something more than twelve" years. 
McGaha, 306 N.C. at 700-01, 295 S.E.2d at 450 (emphasis omitted). 
The Court in McGaha relied on the decision in Green v. F! 0. S. of A., 
242 N.C. 78, 87 S.E.2d 14 (1955). In Green, a funeral benefit associa- 
tion required members to not be "over fifty years," and the Court held 
that an individual who had passed his fiftieth birthday, but was not 
yet fifty-one, was over fifty years. Green, 242 N.C. at 82-83, 87 S.E.2d 
at 17. However, in both McGaha and Green, the Court noted the 
impact of the inclusion of modifiers on their interpretation, as 
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McGaha specified twelve years or less, McGaha, 306 N.C. at 700, 295 
S.E.2d at 450, and Green interpreted not over fifty years. Green, 242 
N.C. at 82-83, 87 S.E.2d at 17. 

The language adopted by the legislature in N.C. Gen. Stat. 
D 14-27.7A lacks these modifiers, requiring only that the victim be fif- 
teen years old. As the Court noted in Green, the legislative rules for 
construction of statutes and subsequent court decisions have found 
the term "year" to mean a twelve month calender year, unless other- 
wise expressed. Green, 242 N.C. at 83, 87 S.E.2d at 17, see N.C. Gen. 
Stat. B 12-3(3) (2003). Further, this Court has held that North Carolina 
follows the " 'birthday rule' " for determination of age, that is, a per- 
son attains a given age on the anniversary date of his or her birth. See 
I n  re Robinson, 120 N.C. App. 874, 876-77, 464 S.E.2d 86, 88 (1995). 
Under these rules and principles of construction, a person would 
become fifteen on their fifteenth birthday and remain fifteen for a 
twelve month calendar year. 

The legislature, in passing 5 14-27.7A in 1995, unlike in the 1981 
statute interpreted in McGaha, specifically did not restrict the vic- 
tim's age to below a certain year, but rather specified the stat- 
ute applied to thirteen, fourteen, and fifteen year olds. When read in 
conjunction with N.C. Gen. Stat. Q: 14-27.2 (2003), which applies to a 
victim of vaginal intercourse who is a child under the age of thir- 
teen years, it is clear the manifest intent of the legislature was for 
5 14-27.7A to protect children in the three full years following age 
twelve. To read the statute otherwise would override common sense 
and the evident statutory purpose. Therefore the term "15 years old" 
in # 14-27.7A is properly construed as applying to any victim within 
the calendar year following her fifteenth birthday, until she attains 
the age of sixteen. 

Here, M.M. was fifteen years and eleven months at the time of 
the offense. Further, defendant, who was thirty-three at the time of 
trial, does not contest that he was more than six years older than 
M.M. when the offense occurred. Sufficient proof of age was there- 
fore offered to support the indictment of defendant in the charge of 
statutory rape of a person fifteen years old and to survive a motion to 
dismiss on these grounds. 

[2] Defendant further contends the trial court erred in denying the 
motion to dismiss both charges particularly for insufficient evidence 
identifying him as the assailant. We disagree. 
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Defendant was charged with statutory rape, discussed supra, 
and indecent liberties with a child. In order to obtain a conviction 
for the latter, 

the State must prove (1) the defendant was at least 16 years of 
age, (2) he was five years older than his victim, (3) he willfully 
took or attempted to take an indecent liberty with the victim, (4) 
the victim was under 16 years of age at the time the alleged act or 
attempted act occurred, and (5) the action by the defendant was 
for the purpose of arousing or gratifying sexual desire. 

State v. Rhodes, 321 N.C. 102, 104-05,361 S.E.2d 578, 580 (1987). The 
first four elements may be proved by direct evidence and the final, 
"that the action was for the purpose of arousing or gratifying sexual 
desire, may be inferred from the evidence of the defendant's actions." 
Id. at 105, 361 S.E.2d at 580. Such a showing is sufficient evidence 
to withstand a motion to dismiss the charge of taking indecent lib- 
erties with a child. Id. 

In reviewing challenges to the sufficiency of evidence, the 
court must view the evidence in the light most favorable to the State, 
giving the State the benefit of all reasonable inferences. See State v. 
Scott, 356 N.C. 591,596,573 S.E.2d 866,869 (2002). Questions of cred- 
ibility are for a jury's determination and are not questions for the 
court to resolve. See Stnte v. Gay, 251 N.C. 78, 80, 110 S.E.2d 458,459 
(1959). The trial court should be concerned only with whether 
the evidence is sufficient for jury consideration, not with the weight 
of the evidence. See State v. Earnhardt, 307 N.C. 62, 67, 296 S.E.2d 
649, 652 (1982). 

The State presented evidence that M.M. identified defendant as 
the man who assaulted her from a photographic lineup and noted spe- 
cific features on the back of the photograph as the grounds for her 
identification. M.M. also identified the defendant in court. M.M. had 
ample opportunity to view defendant prior to and after the assault, 
and provided a detailed description to the police after the incident. 
Corroboration was offered by M.M.'s brother, B.M., that defendant 
was the man who offered them a ride on the morning of the assault. 
Additionally, M.M.'s account of the sexual assault was supported by 
evidence of semen found on her clothing at the time of the physical 
examination conducted the day of the incident. 

Such evidence, along with the previously discussed proof of the 
respective ages of the victim and defendant, when viewed in the light 
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most favorable to the State, was sufficient to allow a reasonable infer- 
ence of all elements of both crimes. Therefore the trial court properly 
denied the motion to dismiss. 

For these reasons, we find the trial court properly concluded 
there was sufficient evidence to deny defendant's motion to dismiss. 

No error. 

Judges TIMMONS-GOODSON and McCULLOUGH concur. 

STATE O F  KORTH CAROLINA r. TIKELIA ZANTRA ROBINSON 

No. COA03-1410 

(Filed 19 October 2004) 

1. Appeal and Error- preservation of issues-failure to  ar- 
gue in brief 

Two of the original four assignments of error on appeal are 
deemed abandoned pursuant to N.C. R. App. P. 28(b)(6) because 
defendant failed to argue them in her brief. 

2. Embezzlement- fiduciary relationship-merchandise as- 
sociate or store clerk-clothing store 

Assuming arguendo that the trial court erred in an embezzle- 
ment case by instructing the jury that by law a fiduciary relation- 
ship existed between a merchandise associate and the clothing 
store where she worked, the error was not prejudicial because: 
(1) N.C.G.S. pj 14-90 specifically references clerks, and witnesses 
testified that a merchandise associate is the same as a store clerk; 
and (2) the jury could have found defendant guilty of embezzle- 
ment in her nonfiduciary capacity as a store clerk based on the 
State's presentation of the remaining elements of the crime. 

3. Embezzlement- motion to dismiss-sufficiency of evidence 
The trial court did not err by denying defendant's motion to 

dismiss the charge of embezzlement, because the State provided 
substantial evidence that: (1) as a merchandise associate or sales 
clerk authorized to conduct sale transactions on behalf of the 
pertinent clothing company, defendant was an agent of the com- 
pany; (2) pursuant to the terms of defendant's employment, she 
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was to receive and did receive property belonging to the 
company; and (3) defendant knew that the merchandise was not 
hers, and converted it to her own use or fraudulently sold some 
of the merchandise. 

Appeal by defendant from judgment entered 12 June 2003 by 
Judge Quentin T. Sumner in Nash County Superior Court. Heard in 
the Court of Appeals 20 September 2004. 

Attorney G e n e ~ a l  Roy Cooper, by Special Deputy A t t o m e y  
General Robert 0. Crawford, III, for the State. 

Robinson L a w  Office,  b y  Charles Everett Robinson,  for  
defendant-appellnnt. 

TIMMONS-GOODSON, Judge. 

Rkelia Robinson ("defendant") appeals her conviction of embez- 
zlement. For the reasons stated herein, we find no error in the trial 
court's judgment. 

The State's evidence presented at trial tends to show the follow- 
ing: On 3 April 2000, defendant was hired as a merchandise associate 
at TJ Maxx Department Store ("TJ Maxx") in Rocky Mount, North 
Carolina. In September 2000, Dwayne Gooding ("Gooding"), a loss 
prevention detective for TJ Maxx, received information from trans- 
action reports and store employees that defendant may have been 
selling merchandise for less than the marked price. On 21 September 
2000, Gooding interviewed defendant, at which time she provided a 
written confession that during her employment she engaged in "un- 
derringing," "free bagging," and "markdown fraud." "Underringing" 
occurs when an employee receives merchandise from a customer for 
purchase, and the employee keys in a price on the cash register lower 
than the price stated on the price tag. "Free bagging" occurs when a 
customer presents multiple items for purchase at a cash register and 
the employee rings up fewer than all of the items, but places all of the 
items in a bag for the customer to take from the store. "Markdown 
fraud" occurs when an employee takes an item from the sales floor 
to a markdown machine, creates a price tag for the item that is 
lower than the true price of the item, and then purchases the item 
at the lower price. Defendant admitted to underringing and free 
bagging $15,000 in merchandise. She further admitted purchasing 
and selling to other employees $20,000 in merchandise by way of 
markdown fraud. 
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Defendant was arrested and charged with one count of embez- 
zlement, and tried before a jury on 11 June 2003. At the charge con- 
ference following the conclusion of the evidence, counsel for defend- 
ant objected to any jury instruction on embezzlement and argued that 
larceny by an employee (N.C. Gen. Stat. 5 14-74) was the appropriate 
charge. Defense counsel stated that if the trial court proceeded to 
instruct the jury on embezzlement that the court should also instruct 
on the definition of a fiduciary relationship. The trial court instructed 
the jury in pertinent part as follows: 

Ladies and gentlemen, the defendant Tikelia Robinson has been 
charged with embezzlement which occurs when a merchandise 
associate rightfully receives property in her role as merchandise 
associate and then intentionally, fraudulently and dishonestly 
uses it for some purpose other than which-other than that for 
which she received it. 

Ladies and gentlemen, a fiduciary is a person in whom another 
person has placed special faith, confidence and trust. Because of 
the trust and confidence placed in him by another person, a fidu- 
ciary is required to act honestly, in good faith, and in the best 
interests of that person. 

A fiduciary relationship may exist in a variety of circumstances. 
Any time one places special faith, confidence and trust in an- 
other person to represent his best interests, a fiduciary rela- 
tionship exists. It is not necessary that it be a technical or legal 
relationship. 

By law, a fiduciary relationship exists between a merchandise 
associate and TJ Maxx. 

The jury convicted defendant of embezzlement and the trial court 
sentenced her to a suspended sentence of forty-eight months super- 
vised probation on the condition that she pay an undetermined pro- 
bation supervision fee, $250 in court costs, a $1000 fine, and $20,000 
in restitution. It is from this conviction that defendant appeals. 

[I] As an initial matter, we note that defendant's brief contains argu- 
ments supporting only two of the original four assignments of error 
on appeal. The omitted assignments of error are deemed abandoned 
pursuant to N.C. R. App. P. 28(b)(6) (2004). We therefore limit our 
review to the assignments of error addressed in defendant's brief. 
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The issues presented on appeal are whether the trial court erred 
by (I) instructing the jury regarding a fiduciary relationship; and (11) 
denying defendant's motion to dismiss. 

[2] Defendant first argues that the trial court erred by instructing 
the jury that "[bly law, a fiduciary relationship exists between a 
merchandise associate and TJ Maxx." Assuming arguendo that the 
trial court erred in providing the fiduciary instruction, we conclude 
that the error was not prejudicial to defendant where N.C. Gen. Stat. 
5 14-90 specifically references "clerks." 

The General Statutes of North Carolina provide as follows with 
respect to embezzlement: 

If any person exercising a public trust or holding a public office, 
or any guardian, administrator, executor, trustee, or any receiver, 
o r  any other fiduciary, or any officer or agent of a corporation, 
or  any agent, consignee, clerk, bailee or servant. . . shall embez- 
zle or fraudulently or knowingly and willfully misapply or convert 
to his own use, or shall take, make away with or secrete, with 
intent to embezzle or fraudulently or knowingly and willfully mis- 
apply or convert to his own use any money, goods or other chat- 
tels . . . which shall have come into his possession or under his 
care, he shall be guilty of a felony. 

N.C. Gen. Stat. 5 14-90 (2003) (emphasis added). 

"The primary rule of statutory construction is that the intent of 
the legislature controls the interpretation of a statute." Stevenson v. 
City of Durham, 281 N.C. 300,303, 188 S.E.2d 281,283 (1972). "Where 
the statutory language is clear and unambiguous, 'the Court . . . must 
apply the statute to give effect to the plain and definite meaning of 
the language.' " Carolina Power & Light Co. v. City of Asheville, 158 
N.C. 512, 518, --- S.E.2d ---, --- (2004) (quoting Fowler v. 
Valencourt, 334 N.C. 345, 348, 435 S.E.2d 530, 532 (1993)). The legis- 
lature's use of the conjunction "or," used to indicate an alternative, 
indicates that a person who serves in any of the capacities described, 
and engages in any of the activities described, may be found guilty of 
embezzlement. 

In the present case, Gooding and Cynthia Taylor ("Taylor"), an 
assistant manager at the store, testified that a merchandise associate 
is the same as a store clerk. Clearly, clerks are among the group of 
persons that the legislature intended to cover by the statute. Thus, we 
conclude that the trial court properly instructed the jury that embez- 
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zlement can occur "when a merchandise associate rightfully receives 
property in her role as a merchandise associate and then intention- 
ally, fraudulently and dishonestly uses it for some purpose . . . other 
than that for which she received it." Therefore, because the State 
presented sufficient evidence of the remaining elements of the crime, 
the jury could have found defendant guilty of embezzlement in her 
non-fiduciary capacity as a store clerk. Accordingly, we conclude that 
defendant was not prejudiced by the trial court's jury instruction 
regarding fiduciary relationship. 

[3] Defendant next argues that the trial court erred by denying 
defendant's motion to dismiss. We disagree. 

In ruling on a motion to dismiss, "the trial court must determine 
whether there is substantial evidence of each essential element of the 
offense charged." State v. Bullard, 312 N.C. 129, 160, 322 S.E.2d 370, 
387 (1984). "Substantial evidence is such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion." 
State v. Smith, 300 N.C. 71, 78-79, 265 S.E.2d 164, 169 (1980) (cita- 
tions omitted). When reviewing the evidence, the trial court must 
consider even incompetent evidence in the light most favorable to the 
prosecution, granting the State the benefit of every reasonable infer- 
ence. State v. Brown, 310 N.C. 563, 566, 313 S.E.2d 585, 587 (1984). 

To survive a motion to dismiss a charge of embezzlement, the 
State must have presented evidence of the following: 

(1) Defendant was the agent of the complainant; (2) pursuant to 
the terms of his employment he was to receive property of his 
principal; (3) he received such property in the course of his 
employment; and (4) knowing it was not his, he either converted 
it to his own use or fraudulently misapplied it. 

State v. Tedder, 62 N.C. App. 12, 17, 302 S.E.2d 318, 322, disc. rev. 
denied, 309 N.C 324, 305 S.E.2d 561 (1983) (citing State v. Ellis, 33 
N.C. App. 667, 236 S.E.2d 299 (1977)). The term "agent" is defined as 
"one who is authorized to act for or in place of another; a represen- 
tative." BLACK'S LAW DICTIONARY 68 (8th ed. 2004). 

In the present case, the evidence establishes that defendant was 
an agent of TJ Maxx. Gooding and Taylor testified that TJ Maxx 
authorized defendant to sell its merchandise to customers. As a mer- 
chandise associate or sales clerk authorized to conduct sales trans- 
actions on behalf of the company, defendant was an agent of TJ 
Maxx. Thus, the first element of embezzlement analysis is satisfied. 
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The evidence also tends to show that pursuant to the terns of 
defendant's employment, she was to receive, and did receive, prop- 
erty belonging to TJ Maxx. Gooding and Taylor testified that all store 
employees, including defendant, are entrusted with the merchandise 
in the store. Thus, the second and third elements of embezzlement 
analysis are satisfied. 

The evidence further demonstrates that defendant knew that the 
merchandise was not hers, converted it to her own use or fraudu- 
lently sold some of the merchandise. In defendant's handwritten con- 
fession, as read into evidence by Gooding, defendant confesses the 
following: "Since my employment at TJ Maxx I have been involved in 
underringing, free bagging, and markdown fraud;" "I intentionally 
gave away merchandise about 300 times over a 4 to 5 month period;" 
"I knew this was wrong and against company policy and against the 
law." Thus, the fourth element of embezzlement analysis is satisfied. 

Because the State provided substantial evidence of each offense 
charged, we conclude that the trial court properly denied defendant's 
motion to dismiss. 

NO ERROR. 

Chief Judge MARTIN and Judge HUDSON concur. 

CHARLOTTE EASTLAND MALL, L L ~ ,  F/K/A EASTLAND MALL LIMITED PARTNER- 
SHIP, PLAINTIFF V. SOLE SURVIVOR, INC. D/B/A HEEL SEW QUIK, MICHAEL R. 
JOHNSON, AND SARAH A. JOHNSON, DEFENDANTS 

No. COA03-1422 

(Filed 19 October  2004) 

1. Landlord and Tenant- mall security-no duty under lease 
The terms of the parties' lease contradicted defendants' claim 

that plaintiff owed defendants a duty to provide adequate mall 
security, and summary judgment was correctly granted for plain- 
tiff on an action alleging default on a lease. 

2. Landlord and Tenant- implied covenant of quiet enjoy- 
ment-criminal acts by third parties 

The implied covenant of quiet enjoyment does not extend to 
the acts of trespassers and wrongdoers and does not impose 
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upon the landlord the duty to prevent criminal acts by third 
parties. Summary judgment was correctly granted for plaintiff- 
landlord in an action alleging that defendants defaulted under 
their lease. 

3. Landlord and Tenant- constructive eviction-lack of 
security 

Constructive eviction occurs when a landlord's breach of 
duty under the lease renders the premises untenable; here, the 
lease did not require plaintiff to provide mall security, defendants 
did not present any statutory or common law basis upon which to 
impose that duty, and summary judgment was correctly granted 
for plaintiff in an action for alleging that defendants defaulted 
under their lease. 

Appeal by defendants from judgment entered 30 July 2003 by 
Judge Timothy S. Kincaid in Mecklenburg County Superior Court. 
Heard in the Court of Appeals 25 August 2004. 

Shuford, Hunter & Brown, PA., by G. Martin Hunter, for 
plaintiff-appellee. 

Andresen, Vann & Butler, by Christopher M. Vann, for 
defendant-appellants. 

LEVINSON, Judge. 

Defendants, Sole Survivor, Inc., Michael Johnson, and Sarah 
Johnson, appeal from an order of summary judgment entered in favor 
of plaintiff, Charlotte Eastland Mall (Eastland). We affirm. 

The pertinent facts may be summarized as follows: Eastland is a 
shopping mall in Charlotte, North Carolina. On 14 February 1994 
defendant Sole Survivor signed a ten year lease with Eastland for the 
operation of a tailoring and shoe repair business at the mall. The lease 
required Sole Survivor to pay monthly rent in a set amount, as well as 
additional rent in an amount calculated as a percentage of Sole 
Survivor's gross sales. Defendants Michael and Sarah Johnson also 
signed a separate agreement to act as sureties on the lease. In 
February 2002, after eight years of the ten year lease had elapsed, the 
defendants vacated the leased premises at Eastland, and thereafter 
ceased to pay rent. 

On 29 October 2002 plaintiff filed suit against defendants, alleging 
that they had defaulted on the lease. Plaintiff sought $96,275.48 in 
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rent owed, as well as late charges, interest, attorney's fees, and court 
costs. In their answer, defendants asserted as an affirmative defense 
that plaintiff "failed to maintain a safe environment for the corporate 
defendant and its customers thereby rendering the terms of the lease 
and any guaranty executed in this matter null and void." On 11 June 
2003 plaintiff moved for summary judgment. Following a hearing, the 
trial court on 30 July 2003 granted summary judgment in favor of 
plaintiff. From this order, defendants appeal. 

Standard of Review 

Defendants appeal from an order for summary judgment. 
Summary judgment is appropriate if "the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as to any mater- 
ial fact and that any party is entitled to a judgment as a matter of law." 
N.C.G.S. S 1A-1, Rule 56(c) (2003). "An issue is material if the facts 
alleged would constitute a legal defense, or would affect the result of 
the action, or if its resolution would prevent the party against whom 
it is resolved from prevailing in the action." Koontz v. City of 
Winston-Salem, 280 N.C. 513, 518, 186 S.E.2d 897, 901 (1972). "[Tlhe 
party moving for summary judgment ultimately has the burden of 
establishing the lack of any triable issue of fact." P e m b ~ r  Mfg. Co7-p. 
v. Cape Fear Constr. Co., 313 N.C. 488, 491, 329 S.E.2d 350, 353 
(1985). Also, "evidence presented by the parties must be viewed in 
the light most favorable to the non-movant." Bruce-Tewninix Co. v. 
Zur-ich Ins. Co., 130 N.C. App. 729, 733, 504 S.E.2d 574, 577 (1998). 
Thus, on appeal: 

It is well established that the standard of review of the grant of a 
motion for summary judgment requires a two-part analysis of 
whether, '(1) the pleadings, depositions, answers to interrogato- 
ries, and admissions on file, together with the affidavits, show 
that there is no genuine issue as to any material fact; and (2) the 
moving party is entitled to judgment as a matter of law.' 

Von Viczay v. Thorns, 140 N.C. App. 737, 738, 538 S.E.2d 629, 630 
(2000) (quoting Gaunt u. Pittau7ny, 139 N.C. App. 778, 784, 534 S.E.2d 
660, 664 (2000)). 

Defendants argue that the trial court erred by granting summary 
judgment for plaintiffs on the grounds that "[tlhere was a material 
issue of fact regarding whether Plaintiff's failure to provide adequate 
security negated Defendants' obligation to pay rent[.]" Defendants 
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argue that criminal incidents occurring at Eastland discouraged 
defendants' customers, gave the mall a bad reputation, and led to the 
departure of major "anchor" stores. They assert that plaintiff's failure 
to provide adequate security made their continued occupancy unten- 
able, resulting in their "constructive eviction." Defendants further 
contend that plaintiff's failure to provide security was a breach of its 
duty to provide a "safe environment", an explicit breach of plaintiff's 
duties under the lease, and a breach of the implied covenant of "quiet 
enjoyment." On this basis, defendants assert that plaintiff's alleged 
breach of duty served to relieve defendants of their obligations under 
the lease, including their obligation to pay rent. We disagree. 

In support of their argument, defendants submitted affidavits and 
exhibits tending to show that: (1) in July 1994 Sole Survivor was the 
victim of an armed robbery; (2) during the eight years defendants 
leased space at Eastland, the police received many reports of crimi- 
nal activity at Eastland; (3) during the same time period, several busi- 
nesses vacated Eastland; and (4) Eastland had been made aware of 
the problem of criminal activity occurring at the mall. However, the 
relevance of this evidence is predicated upon defendants' assertion 
that plaintiff owes a duty to defendants to "provide adequate secu- 
rity." Accordingly, we next consider defendants' various arguments 
on this issue. 

[I] Defendants argue first that plaintiff is required by the terms of 
the lease to provide security for the common areas of Eastland mall. 
"[Tlhe provisions of a lease are interpreted according to general prin- 
ciples of contract law." Wal-Mart Stores, Inc. v. Ingles Mkts., Inc., 
158 N.C. App. 414, 418, 581 S.E.2d 111, 115 (2003) (citing Martin v. 
Ray Lackey Enterprises, 100 N.C. App. 349, 354, 396 S.E.2d 327, 330 
(1990)). "Where the language of a contract is clear, the contract must 
be interpreted as written. As with contracts, the rule of interpretation 
for leases is that a word in a lease 'should be given its natural and 
ordinary meaning.'" Southpark Mall Ltd. Part. v. CLT Food Mgmt., 
Inc., 142 N.C. App. 675, 678, 544 S.E.2d 14, 16 (2001) (citing Howard 
v. Oakwood Homes COT., 134 N.C. App. 116, 120, 516 S.E.2d 879, 882 
(1999), and quoting Charlotte Housing Authority v. Fleming, 123 
N.C. App. 511,514,473 S.E.2d 373,375 (1996)). In the instant case, the 
section of the lease upon which defendants rely states that: 

9.(d) Security. Landlord may, from time to time and to the 
extent it deems appropriate in  its sole discretion, determine 
whether to supply security services in the Common Areas 
and additional traffic control for the Shopping Center. 
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Notwithstanding any other provision of this Lease, Land- 
lord shall not be liable for any loss or damages suffered by 
Tenant . . . by failure to supply such services[.] . . . It is spe- 
cifically understood and agreed that, by supplying such serv- 
ices, Landlord shall not be deemed to relieve Tenant of 
its duty to maintain security within the Demised Premises nor 
of its performance of the terms, covenants and conditions 
of this lease. 

(emphasis added). We conclude that the pertinent terms of the lease 
contradict defendants' argument. The lease clearly states, not that 
plaintiff is obligated to provide security, but that plaintiff may pro- 
vide security i n  i ts  sole discretion. Indeed, the lease expressly states 
that plaintiff "shall not be liable for any loss or damages suffered by 
Tenant" caused by plaintiff's "failure to supply such services." 
Moreover, this paragraph explicitly provides that plaintiff's provision 
of security services "shall not be deemed to relieve Tenant of its duty 
to maintain security within the Demised Premises nor of its perform- 
ance of the terms, covenants, and conditions of this lease." We con- 
clude that the terms of the lease fail to support defendants' claim that 
plaintiff owed defendants a duty to provide "adequate security." 

[2] Defendants also argue that plaintiff's failure to provide more 
security at Eastland was a breach of the implied covenant of "quiet 
enjoyment." "Under North Carolina law, . . . a lease carries an implied 
warranty that the tenant will have quiet and peaceable possession of 
the leased premises during the term of the lease[,] . . . stand[ing] for 
the principle that a landlord breaches the implied covenant of quiet 
enjoyment when he constructively evicts the tenant." K & S Enters. 
v. Kennedy Office Supply Co., 135 N.C. App. 260,267, 520 S.E.2d 122, 
126-27 (1999) (citations omitted). However, it is long-settled that 
"[tlhe covenant of quiet enjoyment. . . does not extend to the acts of 
trespassers and wrongdoers[.]" Huggins v. Waters, 167 N.C. 197,198, 
83 S.E. 334, 334 (1914). Defendants do not cite any cases in support 
of the proposition that the implied covenant of quiet enjoyment 
imposes upon plaintiff-landlord the duty to a commercial tenant to 
prevent criminal acts by third parties, and we find none. 

[3] Defendants also argue that the plaintiff's failure to take measures 
to reduce crime at Eastland led to their "constructive eviction." This 
argument has no merit. 

Constructive eviction occurs when an act of a landlord deprives 
his tenant of 'that beneficial enjoyment of the premises to which 
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he is entitled under his lease,' causing his tenant to abandon 
them. In other words, constructive eviction takes place when a 
landlord's breach of duty under the lease renders the 
premises untenable. 

K & S Enters., 135 N.C. App. at 266, 520 S.E.2d at 126 (quoting 
Marina Food Assoc., Inc. u. Marina Restaurant, Inc., 100 K.C. App. 
82, 92, 394 S.E.2d 824, 830 (1990)) (emphasis added). In the instant 
case, defendants have failed to show that plaintiff breached any duty 
under the lease. 

We conclude that the terms of the lease do not require plaintiff to 
provide "adequate security." Nor have defendants presented any 
statutory or common law basis upon which to impose upon defend- 
ant landlord a duty to provide "adequate security" for the benefit of 
its commercial tenants. This assignment of error is overruled. 

Defendants also argue that the trial court erred in its calculation 
of the amount of damages. However, defendants did not assign this as 
error, and thus have not properly preserved this issue for appellate 
review. "[Tlhe scope of review on appeal is confined to a considera- 
tion of those assignments of error set out in the record on appeal[.]" 
N.C R. App. P. 10(a). This argument is dismissed. 

For the reasons discussed above we conclude that the trial 
court's order for summary judgment should be 

Affirmed. 

Judges GEER and THORNBURG concur, 

CHRISTOPHER PRIVETT, P L ~ T I F I .  1. MARY BVLLOCK YARBOROUGH, DEFEXM~T 

No. COA03-1655 

(Filed 19 October 2004) 

Motor Vehicles- automobile accident-negligence-last clear 
chance instruction 

The trial court did not err in a negligence action arising out of 
a motor vehicle-pedestrian accident by submitting the issue 
of last clear chance to the jury and by entering judgment in favor 
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of plaintiff, because the evidence when viewed in the light most 
favorable to plaintiff supports a reasonable inference of each 
essential element of the doctrine including that: (1) plaintiff tes- 
tified that he never saw defendant's car approaching him; (2) 
regardless of whether defendant saw plaintiff or the other two 
men in the roadway, the lighted vehicles stopped in the road were 
an indication that the drivers of those vehicles might be nearby; 
(3) a jury might reasonably conclude that defendant had the time 
and means to avoid striking plaintiff by exercising reasonable 
care; and (4) it can reasonably be inferred that had defendant 
maintained a proper lookout as she drove along she could have 
discovered the peril in ample time to stop her car before colliding 
with defendant. 

Appeal by defendant from judgment entered 12 June 2003 by 
Judge Ronald Stephens in the Superior Court in Warren County. 
Heard in the Court of Appeals 15 September 2004. 

Jones, Martin,  Parris & Tessener Law Offices, PL.L.C., by Sean 
A. B. Cole, for plaintiff-appellee. 

Baker, Jenkins,  Jones, Muway ,  Askew & Carte?; RA. ,  by  Kevin 
N. Lewis, for defendant-appellant Mary Bullock Yarborough. 

Broughton, Wilkins,  Sugg & Thompson, PL.L.C., by R. Palmer 
Sugg and Benjamin  E. Thompson, 111, for unnamed defendant- 
appellant N.C. Farm Bureau Mutual Insurance Company. 

HUDSON, Judge. 

On 17 May 2002, plaintiff Christopher Privett filed a complaint 
against defendant Mary Bullock Yarborough, seeking damages for 
personal injuries resulting from a car crash. On 10 June 2002, defend- 
ant answered, raising the defense of contributory negligence. On 12 
June 2002, plaintiff replied alleging that defendant had the last clear 
chance to avoid the wreck. On 13 May 2002, the parties stipulated that 
only three issues could potentially be submitted to the jury: negli- 
gence of defendant, contributory negligence of plaintiff, and last clear 
chance by defendant. The parties reserved the right to object to sub- 
mission to the jury of any issue if not supported by the evidence. The 
jury returned a verdict finding that; yes, plaintiff was injured by 
defendant's negligence; yes, plaintiff's negligence contributed to his 
injuries; and yes, defendant had the last clear chance to avoid plain- 
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tiff's injuries. Defendant appeals. For the reasons discussed below, 
we affirm. 

The evidence tended to show that on 26 January 2002, near sun- 
set, plaintiff and Cornell Hendricks were transporting a large 
wardrobe in the back of plaintiff's pickup truck. On a straight stretch 
of road, the wardrobe fell off the truck and into the road. Plaintiff 
stopped his truck in the middle of his lane, with the front wheels 
approximately one foot from the centerline, and the back wheels 
about six inches closer to the centerline. Plaintiff turned on his 
headlights and flashing hazard lights. As plaintiff and Mr. Hendricks 
began picking up pieces of the wardrobe, another car came up be- 
hind plaintiff's vehicle, stopped, and turned on its headlights and 
flashing hazard lights. The passenger in that car, Charlie Jones, began 
to help pick up the wardrobe debris. The three men picked up a large 
part of the wardrobe and carried it to plaintiff's truck. As they lifted 
the wardrobe into the truck, plaintiff stood at the rear centerline side 
of his truck. Moments later, defendant's car approached from the 
opposite direction and struck plaintiff as he retrieved a piece of 
debris from defendant's lane. Plaintiff never saw defendant's car 
and remembered nothing until he regained consciousness as an 
ambulance approached. 

Defendant assigns error to the court's submission of the issue of 
last clear chance to the jury, arguing that plaintiff failed to establish 
the elements of that doctrine. We disagree. 

The issue of last clear chance: 

must be submitted to the jury if the evidence, when viewed in the 
light most favorable to the plaintiff, will support a reasonable 
inference of each essential element of the doctrine. To obtain an 
instruction on the doctrine of last clear chance, the plaintiff must 
show the following essential elements: 

1) The plaintiff, by her own negligence put herself into a position 
of helpless peril; 

2) Defendant discovered, or should have discovered, the position 
of the plaintiff; 

3) Defendant had the time and ability to avoid the injury; 

4) Defendant negligently failed to do so; and 

5) Plaintiff was injured as a result of the defendant's failure to 
avoid the injury. 
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Kenan v. Bass, 132 N.C. App. 30, 32-33, 511 S.E.2d 6,743 (1999) (cita- 
tions and quotation marks omitted). 

"[Elvidence tending to show the injured pedestrian either was not 
facing oncoming traffic or did not see the approaching vehicle has 
been found sufficient to satisfy the first element, our courts reason- 
ing that the pedestrian who did not apprehend imminent danger 
could not reasonably have been expected to act to avoid injury." 
Nealy v. Green, 139 N.C. App. 500, 505-06, 534 S.E.2d 240, 244 (quo- 
tation marks omitted). Here, plaintiff testified that he never saw 
defendant's car approaching him. 

Regarding the second element, "a motorist upon the highway . . . 
does owe a duty to all other persons using the highway . . . to main- 
tain a lookout in the direction in which the motorist is traveling." 
Exum v. Boyles, 272 N.C. 567, 576, 158 S.E.2d 845, 852-53 (1968). 
Where "[ilt can reasonably be inferred . . . that had defendant main- 
tained a proper lookout as she drove along she could have discovered 
the peril in ample time to stop her car before colliding with either the 
men or the vehicles," the second element is established. Shaw v. 
Burton, 104 N.C. App. 113, 118, 408 S.E.2d 199, 202, disc. review 
denied, 330 N.C. 442, 412 S.E.2d 75 (1991). In Shaw, we held that "it 
is not essential to the application of the doctrine that defendant saw 
or in the exercise of reasonable care could have seen the imperiled 
men as she drove along; it is enough that she could see the lighted 
vehicles blocking the highway . . . and the lighted vehicles in the high- 
way were an indication to defendant not only that they would be dam- 
aged if she did not stop, but also that some dismounted passengers 
might be near." Id. (citation omitted) Here, the evidence tended 
to show that plaintiff's and Mr. Jones's vehicles were parked in the 
middle of their lane, with headlights on and hazard lights flashing. 
Regardless of whether defendant saw plaintiff or the other two men 
in the roadway, the lighted vehicles stopped in the road were an indi- 
cation that the drivers of those vehicles might be nearby. 

Third, the evidence must show that defendant had the time and 
means to avoid injuring plaintiff. This Court has held the time suffi- 
cient even when the defendant failed to see the plaintiff until within 
ten feet of him, a split second before impact. Nealy, 139 N.C. App. at 
509, 534 S.E.2d at 246. 

Given defendant's duty to maintain a proper lookout and the cir- 
cumstances that the area was well-lighted, the weather was clear, 
the road was straight, there were no obstructions in the road, and 
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that defendant himself testified that his visibility and vision had 
not been affected by the passing of two trucks traveling in the 
opposite direction, a jury might reasonably conclude that defend- 
ant had the time . . . to avoid the injury to the plaintiff by the exer- 
cise of reasonable care after [he] . . . should have discovered 
plaintiff's perilous position. 

Id. (quotation omitted) Here, the evidence showed that defendant 
traveled along a straight section of road for approximately one-half 
mile approaching the flashing lights of two vehicles stopped in the 
road before striking plaintiff. Thus, a jury might reasonably conclude 
that defendant had the time and means to avoid striking plaintiff by 
exercising reasonable care. 

Finally, the " 'original negligence' of the defendant is sufficient to 
bring the doctrine of the last clear chance into play if the other ele- 
ments of that doctrine are proved." Exum, 272 N.C. at 576-7, 158 
S.E.2d at 853. "The only negligence of the defendant may have 
occurred after he discovered the perilous position of the plaintiff." 
Id. Here, "[ilt can reasonably be inferred . . . that had defendant main- 
tained a proper lookout as she drove along she could have discovered 
the peril in ample time to stop her car before colliding with" defend- 
ant. Shaw, 104 N.C. App. at 118, 408 S.E.2d at 202. 

Because the evidence, when viewed in the light most favorable 
to the plaintiff, supports a reasonable inference of each essential 
element of the doctrine, the court properly submitted the issue to 
the jury. In turn, because the issue was properly submitted to the 
jury, as discussed above, the court did not err in entering judgment 
in favor of plaintiff. 

Affirmed. 

Judges TYSON and BRYANT concur. 
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STATE O F  NORTH CAROLINA \. JACKIE LEE ROBERTSON 

(Filed 19 October 2004) 

Bail and Pretrial Release- bond forfeiture-motion to set 
aside-county jail not a unit of Department of Correction 

The trial court erred by granting respondent surety's motion 
to set aside a bond forfeiture under N.C.G.S. # 15A-544.5(b)(6), 
because: (1) on the date of defendant's failure to appear, defend- 
ant was not incarcerated in a unit of the Department of 
Correction (DOC) although he was being held in a county jail on 
an extradition warrant from Virginia since the jail is a local con- 
finement facility which is not a unit of the DOC; and (2) defend- 
ant was not serving a judicially imposed sentence. 

Appeal by the Winston-SalemlForsyth County Board of Education 
from order entered 18 September 2003 by Judge Lisa V. Menefee in 
Forsyth County District Court. Heard in the Court of Appeals 1 
September 2004. 

Steven A. McCloskey for the Winston-Salem/Forsyth County 
Board of Education. 

Morrow Alexander Tush Kurtz & Porter, PL.L.C., by Benjamin 
D. Porter and Charles J. Alexander, 11, for Howard H. Davis. 

LEVINSON, Judge. 

The Board of Education, Winston-Salem/Forsyth County Schools 
appeals from a district court order granting respondent surety's 
motion to set aside a bond forfeiture. We reverse. 

Jackie Lee Robertson (Robertson) was arrested in Forsyth 
County, North Carolina, on 4 January 2003 for driving while impaired 
(DWI) and driving while license revoked (DWLR). Howard H. Davis 
(Davis) signed as surety on Robertson's appearance bond for pre-trial 
release; the bond was in the amount of $5,000. Robertson was 
released and ordered to appear in Forsyth County District Court on 
the morning of 17 April 2003. 

On 16 April 2003, Robertson was detained by the Surry County, 
North Carolina, Sheriff's Department on an extradition warrant 
for charges outstanding in Carroll County, Virginia. Robertson 
was booked in the Surry County Jail at 12:39 a.m. on the morning 
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of 17 April 2003, and bond was set in the amount of $75,000. 
Robertson waived extradition, and the record indicates he was 
remanded to Virginia law enforcement authorities on or about 21 
April 2003. 

Meanwhile, upon Robertson's failure to appear in Forsyth County 
District Court on 17 April 2003 on the DWI and DWLR charges, the 
Forsyth County Clerk of Court issued an Order for Arrest for 
Robertson, and his $5,000 bond was ordered forfeited pursuant to 
N.C.G.S. # 15A-544.3 (2003). On 28 August 2003, Davis filed a Motion 
to Set Aside Forfeiture. Davis argued he was entitled to have the for- 
feiture set aside pursuant to N.C.G.S. $ 15A-544.5(b)(6) (2003), which 
provides relief from forfeiture where the defendant is incarcerated in 
a unit of the Department of Corrections (DOC) and serving a sen- 
tence at the time of the failure to appear. 

The Forsyth County Board of Education objected to the motion, 
and a hearing was held on 18 September 2003. At the hearing, Davis 
argued he was entitled to the set-aside because on 17 April 2003 
Robertson was being held in Surry County on the extradition warrant 
relating to the Virginia charges, preventing Robertson from appearing 
on that date in Forsyth County on the DWI and DWLR charges. The 
School Board contended that the surety had not satisfied the require- 
ments of G.S. $ 15A-544.5(b)(6), in that: 1) Robertson was not incar- 
cerated in a unit of the Department of Corrections (but was, instead, 
in the Surry County Jail); and 2) Robertson was not serving a sen- 
tence. The district court granted the surety's Motion to Set Aside 
Forfeiture, and the School Board now appeals. 

The sole issue before this Court is whether the district court 
erred in granting Davis' motion to set aside the bond forfeiture under 
G.S. 8 15A-544.5(b)(6). The School Board contends Davis failed to 
present a legally sufficient reason to set aside the forfeiture under 
this specific provision. We agree. 

In North Carolina, forfeiture of an appearance bond is controlled 
by statute. "If a defendant who was released . . . upon execution of a 
bail bond fails on any occasion to appear before the court as required, 
the court shall enter a forfeiture for the amount of that bail bond in 
favor of the State against the defendant and against each surety on 
the bail bond." G.S. D 15A-544.3(a). Notice of the forfeiture is given to 
the defendant and to his or her surety pursuant to G.S. 15A-544.4. 
The exclusive avenue for relief from forfeiture of an appearance bond 
(where the forfeiture has not yet become a final judgment) is pro- 
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vided in G.S. 3 15A-544.5. The reasons for setting aside a forfeiture 
are those specified in subsection (b): 

Reasons for Set Aside.-A forfeiture shall be set aside for any one 
of the following reasons, and none other: 

(1) The defendant's failure to appear has been set aside by the 
court and any order for arrest issued for that failure to 
appear has been recalled, as evidenced by a copy of an offi- 
cial court record. . . . 

(2) All charges for which the defendant was bonded to appear 
have been finally disposed by the court other than by the 
State's taking dismissal with leave, as evidenced by a copy of 
an official court record. . . . 

(3) The defendant has been surrendered by a surety on the bail 
bond as provided by G.S. 15A-540, as evidenced by the sher- 
iff's receipt provided for in that section. 

(4) The defendant has been served with an Order for Arrest for 
the Failure to Appear on the criminal charge in the case in 
question. 

(5) The defendant died before or within the period between the 
forfeiture and the final judgment as demonstrated by the 
presentation of a death certificate. 

(6) The defendant was incarcerated in a unit of the 
Department of Correction and is serving a sentence or 
in a unit of the Federal Bureau of Prisons located within the 
borders of the State at the time of the failure to appear. 

G.S. Q 15A-544.5(b) (emphasis added). 

Because incarceration in a unit of the Federal Bureau of Prisons 
is not implicated here, subparagraph (6) has two requirements: (i) 
that the defendant be "incarcerated in a unit of the Department of 
Correction," and (ii) that he be serving a sentence. Id. Neither of 
these two prongs is satisfied. On the date of Robertson's failure to 
appear in Forsyth County District Court, Robertson was not incar- 
cerated in a unit of the Department of Correction. A county jail is a 
"local confinement facility" and not a unit of the DOC. See Opinion of 
the Attorney General to Mr. Bruce E. Colvin, Assistant County 
Attorney, Forsyth County, 55 OP. ATT'Y GEN. N.C. 21 (1985) ("misde- 
meanants with sentences of 180 days or less are not to be sent to the 
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Department of Correction, but must be jailed in a 'local confinement 
facility' . . . [as] defined in G.S. # 153A-217(5).") (construing N.C.G.S. 
$9: 15-6 and 15A-1352(a)). As to the second prong of the statute, 
Robertson was not serving a judicially imposed sentence. 

The surety concedes he has failed to satisfy the statutory require- 
ments for relief from forfeiture under the only statute he relies upon, 
G.S. S; 15A-544.5(b)(6), but nonetheless argues that he is entitled to a 
set-aside because Robertson's confinement in the Surry County Jail is 
functionally equivalent to incarceration in a unit of the DOC. This 
argument, however, is for the General Assembly to address. We are 
bound by the statute. The order of the trial court is 

Reversed. 

Judges GEER and THORNBURG concur. 

A H  BECK FOUYDATION COMPAYY, INC , PLAI\TIFF I JONES BROS , IYC , 4hD 

AMERICAN HOhlE ASSLRANCE CO , D E E E \ ~ I ~ ~ T S ,  JONES BROS , INC , THIRD 
P ~ R T I  PL&I\TLFF 5 hORTH CAROLIhA DEPARTMEhT OF TRANSPORTATION, 
TIIIRII-PARTI DEFENDANT 

No. COA03-1431 

(Filed 2 November 2004) 

Highways and Streets- highway construction contract-sub- 
ject matter jurisdiction-motion to  dismiss third-party 
complaint-equitable estoppel 

A de novo review revealed that the trial court erred in an 
action arising out of highway construction by denying third-party 
defendant North Carolina Department of Transportation's 
(NC DOT) motion to dismiss based on lack of subject matter 
jurisdiction third-party plaintiff company's complaint to recover 
damages in the amount of $7,973,528.14 or an amount not less 
than plaintiff subcontractor may be awarded as a result of its 
complaint against defendantkhird-party plaintiff, because: (1) 
third-party plaintiffs failed to follow the statutory procedures 
under N.C.G.S. # 136-29 which are required to file a complaint 
against NC DOT; (2) notwithstanding the requirement that the 
final statement for work performed under the construction con- 
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tract be entitled "The Final Estimate," no provision contained 
within Section 107-25 of the NC DOT standard specifications for 
roads and structures or N.C.G.S. Ch. 136 requires that the final 
statement follow a particular framework, and in the instant case 
the phrase "final estimate" was written five times within the 19 
October 2001 cover letter with its accompanying documents thus 
satisfying the pertinent requirements; (3) no provision of the 
standard specifications or N.C.G.S. Ch. 136 required that the 
retainage payment accompany the final estimate; and (4) NC DOT 
did not waive its right to contend that third-party plaintiff 
received the final estimate in the instant case on 24 October 2001, 
and NC DOT'S failure to respond to the pertinent email did not 
constitute an affirmative act or misrepresentation giving rise to 
the doctrine of equitable estoppel. 

Appeal by the North Carolina Department of Transportation 
from order entered 21 February 2003 by Judge Larry G. Ford in 
Rowan County Superior Court. Heard in the Court of Appeals 11 
October 2004. 

Klutzx,  Reame?; B lankemhip ,  Hayes & Randolph, LLP, b y  
R o m a n  C. Pibl,  for  defendant-appellee A m e r i c a n  H o m e  
Assurance Co. 

Womble Carlyle Sandridge & Rice, PLLC, by B u d e y  B. Mitchell, 
Jr., Sean E. Andrussie?; Timothy Barbe?; and Mark Henriques, 
and Lewis  & McKenna, by Paul 2. Lewis, pro hac vice, for' 
de fendant / th i rd-paw plaintiff-appellee Jones Brothers, I ~ c .  

Attorney General Roy Cooper, by  Assistant A t t o m e y  General 
Joseph E. H e w i n ,  for third-party defendant-appellant North 
Carolina Departme?lt of Transportation. 

TIMMONS-GOODSON, Judge. 

The North Carolina Department of Transportation ("NCDOT") 
appeals the trial court order denying its motion to dismiss the third- 
party complaint of Jones Brothers, Inc. ("Jones"). For the reasons dis- 
cussed herein, we reverse. 

The facts and procedural history pertinent to the instant appeal 
are as follows: In 1996, NCDOT began receiving bids for Highway 
Project No. 8.1631701 ("the project"), which involved the construc- 
tion of a new bridge on Highway 49 over the Yadkin River at 
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Tuckertown Lake. On 17 December 1996, Jones submitted the lowest 
bid for the project, and on 5 February 1997, NCDOT awarded Jones a 
contract to perform the work on the project. Jones subsequently 
received bids from subcontractors for separate portions of the work 
required by the project. On 13 February 1997, Jones entered into a 
subcontract with A.H. Beck Foundation Company, Inc. ("Beck"), 
whereby Beck would drill vertical subsurface shafts and install cas- 
ings therein, in order to stabilize and retain the hillside slopes above 
and adjacent to the roadway approaching the bridge. 

In June 1997, Beck began drilling the slope-stabilization shafts 
and immediately encountered hard, dense rock below the surface. 
On 6 August 1997, Beck advised Jones that it was encountering sig- 
nificant problems related to the subsurface conditions, and that it 
would require additional compensation and a time extension in order 
to complete the work. In response, Jones submitted a claim to 
NCDOT on Beck's behalf on 11 August 1997. On 20 August 1997, 
NCDOT Resident Engineer K.E. Raulston ("Raulston") replied by let- 
ter as follows: 

I have received your letter dated August 11, 1997, which con- 
tained notification of intent to file a claim. The claim is filed on 
behalf of [Beck] who claim that they are encountering conditions 
different than that shown in the subsurface plans. 

I refer you to Section 102-07 on the North Carolina Standard 
Specifications "subsurface information." The department does 
not warrant or guarantee the accuracy of the subsurface infor- 
mation. The contractor &alJ have no claim for additional com- 
pensation or for an extension of time for any reason resulting 
from the actual conditions encountered at the site differing from 
those indicated in the subsurface information. Therefore any 
claim regarding subsurface conditions is denied. 

Beck continued to encounter dense rock at the drill sites, and as 
a result was unable to finish the slope-stabilization portion of the 
work until 17 April 1998. Beck thereafter submitted to Jones a "Claim 
for Adjustment in Compensation Relative to Slope Stabilization 
Piles," which detailed Beck's "unanticipated delays, disruptions, 
denials, interference, [and] altered and/or extra work" in the form of 
"force account records." Jones forwarded Beck's claim to NCDOT on 
12 August 1998, but subsequently requested return of the claim. On 15 
October 1998, Raulston advised Jones that "initial review of the claim 
indicates that it would have been denied for the same reason it was 
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denied the first time." Subsequent claims were filed by Jones on 
behalf of Beck; however, each claim was denied by NCDOT. 

On 23 April 2000, Beck filed a complaint against- Jones, alleging, 
inter alia, breach of subcontract, breach of implied warranty, unfair 
and deceptive trade practices, wrongful termination, and mutual mis- 
take. The complaint requested "at least" $7,973,528.14 in damages. On 
10 October 2000, Jones filed an answer, counterclaim, and third-party 
complaint against NCDOT. In its third-party complaint, Jones alleged 
that its contract with NCDOT "contained terms and conditions pro- 
viding for the preparation of Supplemental Agreements and change 
orders to compensate the contractor for modifications to the con- 
tract and any alterations in the plans or the details of construction for 
extra work, for suspensions of work, and for quantity adjustments." 
Jones further alleged that "supplemental agreements should have 
been issued by NCDOT," and that "[tlo the extent that the [project] 
conditions differ from those represented by NCDOT in its plans and 
specifications and amount to an alteration of the plans or the details 
of construction," Jones was entitled to "indemnity and reimburse- 
ment from NCDOT in full payment of any and all damages that may 
be due to Beck." 

On 29 January 2001, NCDOT filed a motion to dismiss in lieu 
of answer. On 2 May 2001, the trial court granted NCDOT's motion 
to dismiss, concluding that Jones "ha[d] not yet exhausted the ad- 
ministrative remedies provided under N.C.G.S. $ 136-29." The trial 
court granted the motion to dismiss without prejudice to Jones' right 
to reassert its third-party complaint against NCDOT, "in the event the 
administrative process does not fully resolve the disputes between 
the parties." 

Jones and NCDOT continued to correspond regarding the resolu- 
tion of their dispute. On 22 June 2001, R.C. Martin ("Martin"), Jones' 
Chief Operating Officer, sent to NCDOT "the three completed docu- 
ments required for the closeout and the release of retainage" on the 
project, including an affidavit delineating Jones' third-party claim. On 
24 September 2001, Martin wrote NCDOT again, whereby he advised 
NCDOT as follows: 

[Wje are submitting, in accordance with Section 109-10 of the 
NCDOT Standard Specifications, our intent to continue to pursue 
the claims filed on behalf of our subcontractor, [Beck]. Their 
request for additional compensation and time has been filed and 
received by NCDOT. Upon receipt of our Final Estimate, it is our 
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intent to file a verified claim for the areas in dispute in accord- 
ance with section 107-25. 

On 19 October 2001, NCDOT State Construction Engineer 
Steven D. DeWitt ("DeWitt") sent Jones a letter regarding Jones' 
claim. The letter was sent via certified mail and its subject line read 
"Payment of Final Estimate." The letter stated as follows: 

Attached is final estimate warrant number 1212064 in the amount 
of $5,299.81 which represents the final payment of the contract. 
Also attached for your files is a copy of the final estimate which 
is your final statement. 

As stated, attached to the letter was a check in the amount of 
$5,299.81 ("final pay warrant") and a copy of estimate number 40 
("Estimate 40"). Estimate 40 was entitled "Contract Final Estimate." 
Next to the "Remarks" section of Estimate 40 was the phrase "The 
Final Estimate." Next to the "Percent Complete" section of Estimate 
40 was the number 100, and next to the "% Complete By Progress 
Chart" section of Estimate 40 was the number 100. Estimate 40 fur- 
ther indicated that the "Amount Transferred To Trust Account This 
Estimate" was $149,420.58. 

On 30 October 2001, NCDOT received confirmation through a 
certified return receipt that the 19 October letter was delivered to 
Jones on 24 October 2001. On 25 October 2001, Jones tendered the 
final pay warrant. On 21 December 2001, Martin sent NCDOT 
Construction Estimates & Claims Engineer Phil Watts ("Watts") an 
email which stated: 

When you have a spare moment, could you please check on 
the status of Final Quantities and Retainage for the above refer- 
enced project, your NCDOT PROJECT 8.1631701. A couple of the 
subs on the project have contacted us and asked about their 
retainage. . . . If this reaches you at a bad time with the holidays 
and year end coming up, when you get a chance after the new 
year . . . would be appreciated. Otherwise, have a nice Holiday 
Season and we'll see you next year. 

(emphasis in original). 

On 3 January 2002, Watts responded via an email which stated: 

Yesterday was my first day back to work since Christmas. . . . 
Regarding the final payment, there was little money coming from 
DOT but that was sent two months ago. We authorized the trustee 
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to release the retainage that was in the trust account. If that 
money has not been received, I recommend you contact the 
trustee . . . . If they have not received our letter authorizing 
release of the money, let me know. 

On 8 January 2002, Jones sent NCDOT a Verified Claim request- 
ing additional compensation and time and alleging that Beck is "en- 
titled to either an increase in the Subcontract amount by at least 
$7,973,528.14 or damages for breach of the subcontract in a similar 
amount." On 11 January 2002, State Highway Administrator Len A. 
Sanderson ("Sanderson") replied as follows: 

This is [in] response to your claim received by my office on 
January 10, 2002. Unfortunately, the submission cannot be 
accepted as a verified claim. North Carolina General Statute 
136-29 and the contract documents are very stringent that veri- 
fied claims must be presented to the Highway Administrator 
within sixty (60) days after receipt of the final estimate payment. 

The records reflect the final payment was made to the Jones 
Bros., Inc. on October 24, 2001, a period of seventy-eight (78) 
days before the claim was received on January 10, 2002. Thus, 
Jones Bros., Inc has failed to timely submit the claim. Therefore, 
I can only return your submission herein without action. 

On 4 February 2002, Martin sent NCDOT a letter requesting that 
NCDOT reconsider its decision in light of "the circumstances sur- 
rounding transmission of The Final Estimate[.]" Martin stated that 
"[oln further investigation," Jones had "determined that the retainage 
which was released by your directive was carried by the Escrow 
Agent as a NCDOT Surry County project which, by coincidence, was 
closed out roughly at the same time." Martin recounted the email sent 
to Watts on 21 December 2001 and noted that "NCDOT attorneys did 
not notify our counsel of [the transmission of the Final Estimate] 
which also contributed to the confusion." Nevertheless, on 6 
February 2002, Sanderson returned Jones' claim and referred Jones 
to his 11 January 2002 letter. 

On 29 April 2002, Jones filed a second third-party complaint 
against NCDOT. On 30 May 2002, Jones filed an amended third-party 
complaint against NCDOT, requesting, inter alia, that the trial court 
award Jones damages in the amount of $7,973,528.14, or, in the alter- 
native, no amount less than the amount Beck may be awarded as a 
result of its complaint against Jones. On 17 July 2002, NCDOT filed a 
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motion to dismiss in lieu of answer, requesting that the trial court 
dismiss Jones' complaint pursuant to N.C. Gen. Stat. 5 1A-1, Rule 4, 
N.C. Gen. Stat. # 1A-1, Rule 14, and N.C. Gen. Stat. § 1A-1, Rule 
12(a>(l>, (b)(l), (b)(2), (b)(6), and (hI(3). 

On 21 February 2003, the trial court denied NCDOT's motion to 
dismiss, concluding that "[blecause a properly titled and executed 
final estimate was not received by [Jones], the time for [Jones] to file 
a verified claim under N.C.G.S. Q 136-29 has not run." The trial court 
also concluded that "[a]lternatively, to the extent the document sub- 
mitted on October 19, 2001 did constitute a final estimate . . . the fail- 
ure of NCDOT to respond to [Martin's] December 21, 2001 e-mail 
equitably tolled the running of the statute of limitation[,]" and 
"NCDOT's conduct in improperly titling the final estimate, not exe- 
cuting the final estimate, not including documentation of release of 
retainage, not including notice regarding the 60-day period, not noti- 
fying [Jones'] counsel and not responding to [Martin's] e-mail g[a]ve 
rise to equitable estoppel." NCDOT appeals. 

The dispositive issue on appeal is whether the trial court erred in 
denying NCDOT's motion to dismiss. NCDOT argues that Jones' com- 
plaint should have been dismissed for lack of subject matter jurisdic- 
tion because Jones failed to follow the statutory procedures required 
to file a complaint against NCDOT. We agree. 

N.C. Gen. Stat. 8 1A-1, Rule 12(b)(l) (2003) allows a defendant to 
raise in a motion to dismiss the affirmative defense of lack of subject 
matter jurisdiction. "An appellate court's review of an order of the 
trial court denying or allowing a Rule 12(b)(l) motion is de novo, 
except to the extent the trial court resolves issues of fact and those 
findings are binding on the appellate court if supported by competent 
evidence in the record." Smith v. Privette, 128 N.C. App. 490,493,495 
S.E.2d 395, 397, appeal dismissed, 348 N.C. 284, 501 S.E.2d 913 
(1998). The instant case involves the determination of a question of 
law, that is, whether the trial court had subject matter jurisdiction 
over plaintiff's third-party complaint against NCDOT, and thus we 
review the trial court's decision de novo. 

"It is an established principle of jurisprudence, resting on 
grounds of sound public policy, that a state may not be sued in its 
own courts or elsewhere unless it has consented by statute to be sued 
or has otherwise waived its immunity from suit." Battle Ridge Cos. v. 
N.C. Dep't of Dansp., 161 N.C. App. 156, 157, 587 S.E.2d 426, 427 
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(2003), disc. review denied, 358 N.C. 233, 594 S.E.2d 191 (2004). In 
Smith v. State, 289 N.C. 303, 310, 222 S.E.2d 412, 418 (19761, our 
Supreme Court held that, where the state enters into a contract, it 
implicitly consents to suit for damages resulting from breach of 
the contract. 

N.C. Gen. Stat. § 136-29 was enacted to provide a statutory 
ground under which contractors may sue NCDOT, and the statute is 
made a part of every contract for highway construction entered into 
by NCDOT. Battle Ridge Cos., 161 N.C. App. at 157-58, 587 S.E.2d at 
427. This Court has held that "to satisfy G.S. 136-29 the contractor 
must submit a claim, accompanied by evidence of verification, within 
the statutory time limit." E.l? Blankenship Co. v. N.C. Dept. of 
Transportation, 79 N.C. App. 462, 464, 339 S.E.2d 439, 441 (1986), 
aff'd per curiam, 318 N.C. 685,351 S.E.2d 293 (1987). Thus, "[blefore 
a party may pursue a judicial action against the state for money 
claimed to be due under a highway construction contract, it must first 
pursue its administrative remedies." In  re Huyck Cow. v. Mangum, 
Inc., 309 N.C. 788, 792, 309 S.E.2d 183, 186 (1983). 

N.C. Gen. Stat. $ 136-29(a) (2003) provides as follows: 

A contractor who has completed a contract with the Department 
of Transportation to construct a State highway and who has not 
received the amount he claims is due under the contract may sub- 
mit a verified written claim to the State Highway Administrator 
for the amount the contractor claims is due. The claim shall be 
submitted within 60 days after the contractor receives his final 
statement from the Department[.] 

Section 107-25 of the North Carolina Department Of 
Transportation Standard Specifications For Roads And Structures 
(2002) ("the Standard Specifications") mirrors the provisions of N.C. 
Gen. Stat. $ 136-29, stating that the verified claim "shall be submitted 
to the State Highway Administrator within 60 days from the time the 
Contractor receives the final estimate[.]" Section 101-38 of the 
Standard Specifications defines a "final estimate" as follows: 

The document which contains a final statement of all quantities 
and total dollar amount for each item of work performed during 
the life of the contract including any adjustments to those 
amounts made under the terms of the contract. The final state- 
ment will be titled The Final Estimate and will be the document 
utilized to document final payment to the Contractor. Receipt of 
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this document by the Contractor will begin the time frame for 
filing of a verified claim with the Department as provided for in 
G.S. 136-29 of the General Statutes of North Carolina. 

In the instant case, the trial court determined that the 19 October 
2001 letter and its accompanying documents were insufficient to be a 
final estimate. The trial court found that 

Because of the improper heading, lack of signature or verification 
and small size of the check enclosed, Jones Bros.' regular proce- 
dures for handling final estimates were not initiated. 

The trial court thereafter concluded that "[tlhe document NCDOT 
sent to Jones Bros. on October 19, 2001 did not constitute the final 
estimate because it was improperly titled and was not signed or cer- 
tified," and that "[blecause a properly titled and executed final esti- 
mate was not received by Jones Bros., the time for Jones Bros. to file 
a verified claim under N.C.G.S. 8 136-29 has not run." We conclude 
that the trial court erred. 

As indicated by the return of the certified mail receipt, Jones 
received NCDOT's 19 October 2001 letter on 24 October 2001. As 
detailed above, the letter was sent to Jones following an inquiry by 
Martin regarding the issuance of the final estimate. The subject line 
of the letter read "Payment of Final Estimate," and the letter stated 
that the "final estimate warrant" was attached and that the final esti- 
mate warrant represented the "final payment of the contract." The let- 
ter also stated that a copy of the "final estimate" was attached. 

Estimate 40 was attached to the letter and was entitled "Contract 
Final Estimate." Estimate 40 stated that it was "The Final Estimate," 
and it indicated that the project was one hundred percent complete. 
Estimate 40 further indicated that $149,420.58 had been "Transferred 
to [Jones'] Rust  Account" by the estimate. 

Following receipt of the 19 October 2001 letter, Jones tendered 
the final pay warrant on 25 October 2001, and the Department of the 
State Treasurer paid the warrant. However, Jones failed to file a ver- 
ified claim against NCDOT until 8 January 2002, seventy-six days 
after its receipt of the final estimate. 

In his affidavit, Martin stated that "Janet Gibbs, the Jones Bros.' 
clerk responsible for the opening and directing of the mail at that 
time . . . processed [the final estimate warrant] as just another par- 
tial pay estimate because it was virtually identical to the previous 
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partial Project pay estimates." However, notwithstanding the re- 
quirement that the final statement be entitled "The Final Estimate," 
no provision contained within the Standard Specifications or Chapter 
136 of the North Carolina General Statutes requires that the final 
statement follow a particular framework. In the instant case, 
Estimate 40 was entitled "Contract Final Estimate" and stated plainly 
that it was "The Final Estimate." The phrase "final estimate" was writ- 
ten five times within the cover letter and its accompanying docu- 
ments. The documents were sent via certified mail and followed an 
inquiry from Jones regarding the status of the final estimate. We con- 
clude that these documents satisfy the requirements of N.C. Gen. 
Stat. 5 136-29 as well as the Standard Specifications, and thus qualify 
as a final estimate. 

As noted above, the trial court considered the amount of the final 
pay warrant as a basis for its finding that Jones had not yet received 
a final estimate. The trial court agreed with Jones, who argued that 
the final estimate also should have included a check for $149,420.58, 
the amount due to Jones in retainage. However, this argument ignores 
the plain language of Estimate 40, which stated that the "Amount 
Transferred To Trust Account This Estimate" was $149,420.58. 
Contained within the record is the 1 October 2001 letter from NCDOT 
which authorized the trustee bank to transfer the remaining retainage 
to Jones. The letter specified the project number, stated that "[t]his 
project has been completed and the final estimate is being 
processed," and granted the bank the "authority to release to the 
Contractor the remaining amount in trust, which is $149,420.58." The 
following information appeared at the end of the letter: 

cc- 
Mr. Wayne Stallings 
Jones Brothers, Incorporated 

Although Jones contends that it did not receive a copy of this letter, 
Jones does not dispute that it received the funds authorized for 
release by the letter. In a letter to NCDOT dated 4 February 2002, 
Martin stated that "[o]n further investigation by our office we deter- 
mined that the retainage which was released by your directive was 
carried by the Escrow Agent as a NCDOT Surry County project 
which, by coincidence, was closed out at roughly the same time." 
Although Jones contends that "[tlhe fact that the retainage did not 
accompany Estimate 40 . . . added to the understanding that this was 
simply another estimate," as discussed above, no provision of the 
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Standard Specifications or Chapter 136 requires that the retainage 
payment accompany the final estimate. Estimate 40 was attached to 
a cover letter entitled "Payment of Final Estimate" and a pay warrant 
deemed the "final payment of the contract." Estimate 40 was entitled 
"Contract Final Estimate" and stated that the project was one hun- 
dred percent complete, while the other estimates stated different per- 
centages of completion and were entitled "Contract Monthly 
Estimate." Thus, in light of the foregoing evidence, we conclude that 
the 19 October 2001 letter and its accompanying documents were suf- 
ficient to constitute a final estimate. 

The trial court concluded in the alternative that "to the extent the 
document submitted on October 19, 2001 did constitute a final esti- 
mate . . . the failure of NCDOT to respond to Mr. Martin's December 
21, 2001 e-mail equitably tolled the running of the statute of limita- 
tion[.]" In support of this conclusion, both the trial court and Jones 
cite Reynolds Co. v. State Highway Commission, 271 N.C. 40, 155 
S.E.2d 473 (1967). We conclude that Reynolds Co. is distinguishable 
from the instant case. 

In Reynolds Co., the State Highway Commission first mailed to 
the plaintiff a final estimate and warrant, together with an accompa- 
nying letter characterizing the payment as "final payment of this con- 
tract." 271 N.C. at 42, 155 S.E.2d at 476. The plaintiff was concerned 
that acceptance of the payment would constitute a bar to liquidated 
damages claims, and therefore the plaintiff wrote the State Highway 
Commission a letter asking to modify the wording of the final esti- 
mate. In a response letter mailed several days later, the State 
Highway Commission complied with the plaintiff's requests. 
However, when the plaintiff filed suit following rejection of its veri- 
fied complaint, the State Highway Commission moved to dismiss the 
suit for lack of subject matter jurisdiction, arguing that its first letter 
to the plaintiff triggered the sixty-day notice period and therefore the 
plaintiff's verified complaint was ten days late. On appeal from the 
trial court's order denying the motion to dismiss, this Court con- 
cluded that "[cJonsidering the facts in this particular case, it seems to 
us clear that defendant, by its letter written on 24 January 1964, vol- 
untarily waived its rights to contend that plaintiff received its final 
estimate on 14 January 1964 when it received defendant's letter of 13 
January 1964." Id. at 46, 155 S.E.2d at 478. 

We conclude NCDOT did not waive its right to contend that Jones 
received the final estimate in the instant case on 24 October 2001. 
"Equitable estoppel arises when a party has been induced by 
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another's acts to believe that certain facts exist, and that party 'right- 
fully relies and acts upon that belief to his detriment.' " Jordan v. 
Crew, 125 N.C. App. 712, 720, 482 S.E.2d 735, 739 (quoting Thompson 
v. Soles, 299 N.C. 484, 487, 263 S.E.2d 599, 602 (1980)), disc. review 
denied, 346 N.C. 279, 487 S.E.2d 548 (1997). "In order for equitable 
estoppel to bar application of the statute of limitations, a plaintiff 
must have been induced to delay filing of the action by the misrepre- 
sentations of the defendant." Id. (citing Duke University v. 
Stainback, 320 N.C. 337, 341, 357 S.E.2d 690, 693 (1987)). 

In the instant case, Jones has failed to demonstrate that NCDOT 
engaged in any affirmative acts requiring equitable relief. As dis- 
cussed above, NCDOT's 19 October 2001 letter satisfied the require- 
ments of N.C. Gen. Stat. § 136-29 and the Standard Specifications. 
Jones tendered the final pay warrant and admitted in affidavits that it 
failed to notice the release of the retainage. Although we recognize 
that NCDOT did not respond to Martin's email, we find no support for 
the conclusion that NCDOT's failure to respond to the email consti- 
tuted an affirmative act or misrepresentation giving rise to an equi- 
table defense. In his own email, Martin acknowledges that the 
message could reach NCDOT "at a bad time with the holidays and 
year end closing coming up[.]" Watts, the intended recipient of the 
email, stated in an affidavit that he "worked 2 hours and took 6 
hours vacation" on 21 December 2001, and did not "recall receiving 
or reading any E-mail from Jones Brothers or its personnel[.]" Watts 
did not acknowledge receipt of the email or comment on its request 
prior to the running of the sixty-day notice period, and there is no 
indication that he acted in bad faith in connection with Jones' claim. 
Thus, we conclude that the doctrine of equitable estoppel does 
not apply in the instant case, and therefore the trial court should not 
have utilized equitable estoppel as an alternative ground to deny 
NCDOT's motion. 

In light of the foregoing conclusions, we hold that the trial court 
erred in denying NCDOT's motion to dismiss Jones' complaint. The 
decision of the trial court is therefore reversed. 

Reversed. 

Chief Judge MARTIN and Judge HUDSON concur. 



684 IN THE COURT O F  APPEALS 

CHERNEY v. N.C. ZOOLOGICAL PARK 

[I66 N.C. App. 684 (2004)) 

TINYA CHERNEY, PWIVTIFF v. NORTH CAROLINA ZOOLOGICAL PARK, DEFENDANT 

No. COA03-161.5 

(Filed 2 November 2004) 

1. Tort Claims Act- tree falling on state property-standard 
applied-reasonable care 

The Industrial Commission utilized the proper legal standard 
in its review of a deputy commissioner's award in a Tort Claims 
case that began when a tree fell on a patron of the State Zoo. 
Although the case cited by the Commission for its standard as to 
the duty owed members of the public by landowners predated 
Nelson v. Freeland, 349 N.C. 615, it is consistent with the Nelson 
standard (reasonable care). 

2. Tort Claims Act; Premises Liability- care o f  tree a t  zoo- 
findings supported by evidence 

The findings of the Industrial Commission in a Tort Claims 
case were supported by the evidence, and the findings supported 
its conclusion that plaintiff had not proven negligence, where 
plaintiff was injured by a falling tree at the state Zoo, the tree had 
been monitored for over 10 years and appeared healthy, the care 
provided the tree exceeded industry standards, and the tree was 
supported by double the recommended number of cables. 

Judge TIMMONS-GOODSON dissenting 

Appeal by plaintiff from opinion and award entered 28 July 2003 
by the North Carolina Industrial Commission. Heard in the Court of 
Appeals 14 September 2004. 

Knott, Clark, Berger & Whitehurst, L.L.P, by Joe Thomas 
Knott, 111, Michael W Clark, and Bmce W Berger, for plaintiff 
appellant. 

Attorney General Roy Cooper, by Special Deputy Attorney 
General William H. Borden, for defendant appellee. 

McCULLOUGH, Judge. 

Tinya Cherney ("plaintiff') appeals the opinion and award 
entered 28 July 2003 by the North Carolina Industrial Commission. 
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The facts and procedural history pertinent to the instant appeal 
are as follows: On 18 July 1998, plaintiff visited the North Carolina 
Zoological Park ("the Zoo") in Asheboro as a business invitee. While 
plaintiff was inside the Zoo's African Pavilion, a thirty-four-foot-tall 
f icus benjamina tree ("ficus tree") broke from its support cables and 
fell onto a nearby thirty-eight-foot-tall Traveler's tree, a portion of 
which broke off and struck plaintiff. Plaintiff sustained multiple 
injuries, including a fractured right femur, fractured vertebrae, and 
fractured ribs. She subsequently underwent surgery and incurred 
medical expenses exceeding $80,000.00. 

On 7 September 1999, plaintiff filed a claim for damages against 
the Zoo pursuant to the Tort Claims Act, N.C. Gen. Stat. 5 143-291, et 
seq. In the affidavit in support of her claim ("the affidavit"), plaintiff 
alleged her injuries and damages resulted from the negligence of Zoo 
employees Ron Ferguson ("Ferguson") and Virginia Wall ("Wall"). 
Ferguson served as Chief Gardener for the Zoo and Wall was the 
Curator of Horticulture for the Zoo. Plaintiff's affidavit contained the 
following allegations: 

That the injury or property damage occurred in the following 
manner: Mrs. Cherney was in the enclosed African Pavilion near 
the center when a large ficus tree fell hitting a palm tree. Both 
trees then fell on her pinning her to the floor of the walkway in 
the African Pavilion. The impact caused vertigo, broke her right 
femur, cracked three ribs, caused compression fractures to three 
vertebra[e] and wrenched her knee. The injury occurred because 
the ficus tree which was indoors had been permitted to grow too 
large for its roots or alternatively had not been properly main- 
tained to prevent it from becoming unsafe. The ficus tree was 
under the exclusive control of the Zoo personnel and not subject 
to wind or any natural force. 

On 21 December 1999, defendant filed an answer denying the 
allegations of the affidavit. Defendant asserted that plaintiff failed 
to properly "allege a negligent act or omission on the part of the 
alleged employees of defendant" and failed to properly "state a claim 
over which there is jurisdiction over the person and subject matter 
and . . . upon which relief may be granted." 

On 13 August 2001, Deputy Commissioner Richard Ford ("Deputy 
Commissioner Ford") heard arguments and received evidence from 
both parties. In an order filed 30 October 2001, Deputy Commissioner 
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Ford ordered that defendant pay plaintiff $500,000.00 in compen- 
satory damages. 

Defendant appealed Deputy Commissioner Ford's opinion and 
award, and on 29 April 2002, the matter came before the Full 
Commission for review. In an opinion and award filed 28 July 2003, a 
majority of the Full Commission reversed Deputy Commissioner 
Ford's prior opinion and award. The majority made the following 
pertinent findings of fact: 

3. There was no evidence that the first of the two named 
employees, Ron Ferguson had any involvement with the tree that 
fell on plaintiff. 

18. The greater weight of the evidence indicates that Ms. 
Wall neither knew or should have known that the f i cus  tree was 
likely to fall. There is no showing that Ms. Wall violated any appli- 
cable standard of care in her management of the horticulture 
department and supervision of the horticulture staff. 

Based upon these findings of fact, the majority made the following 
pertinent conclusions of law: 

2. Pursuant to N.C. Gen. Stat. 143-291, plaintiff must show 
that the injuries sustained were the proximate result of a negli- 
gent act of a named state employee acting within the course and 
scope of his employment. 

4. The greater weight of the evidence shows that Ms. Wall's 
practices and management of her staff in the care of the f i cus  
benjamina were reasonable and met or exceeded the standards 
for monitoring, record keeping, pruning, watering, fertilizing, 
cabling, syringing and soil mixture in her field. Plaintiff has failed 
to prove that either of the named employees of defendant, Ron 
Ferguson and Virginia Wall breached any applicable standard of 
care. Therefore, plaintiff has failed to prove negligence and is not 
entitled to recovery. 

Commissioner Bernadine S. Ballance ("Commissioner Ballance") 
dissented from the Full Commission's decision and order. Plaintiff 
appeals. 
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The issues on appeal are: (I) whether the Fa11 Commission ap- 
plied the correct legal standards in its decision; and (11) whether the 
Full Commission's findings of fact support its conclusions of law. 

[I] Under the Tort Claims Act, "jurisdiction is vested in the Indus- 
trial Commission to hear claims against the State of North Carolina 
for personal injuries sustained by any person as a result of the negli- 
gence of a State employee while acting within the scope of his 
employment." Guthrie v. State Ports Authority, 307 N.C. 522, 536, 
299 S.E.2d 618, 626 (1983). On appeal from a decision by the Full 
Commission, this Court reviews the decision for errors of law "only 
under the same terms and conditions as govern appeals in ordinary 
civil actions, and the findings of fact of the Commission shall be con- 
clusive if there is any competent evidence to support them." N.C. 
Gen. Stat. 5 143-293 (2003). 

N.C. Gen. Stat. 3 143-297(2) (2003) requires that a plaintiff filing 
suit against a state agency provide by affidavit "[tlhe name of the 
department, institution or agency of the State against which the claim 
is asserted, and the name of the State employee upon whose al- 
leged negligence the claim is based[.]" This Court has previously 
noted that "[tlhe purpose of requiring a claimant to name the negli- 
gent employee of the State agency is to enable the agency to investi- 
gate the employee involved and not all employees." Davis. v. N.C. 
Dept. of Human Resources, 121 N.C. App. 105, 111, 465 S.E.2d 2, 6 
(1995), disc. review denied, 343 N.C. 750, 473 S.E.2d 612 (1996). 

Here, plaintiff alleged that Ferguson and Wall were negligent.both 
individually and in their supervision of staff maintaining the ficus tree 
which fell on plaintiff. 

In the case sub judice, a review of the record shows that the 
Commission examined Ms. Wall's supervision of her department 
and all its personnel in the performance of their duties. During her 
deposition, Ms. Wall identified the staff members who performed the 
various tasks associated with this ficus tree. The plaintiff never 
moved to amend her complaint to identify any other employee as 
negligent even though the failure to do so may be fatal to her case. 
Laughinghouse v. State ex rel. Ports Railway Comm., 101 N.C. 
App. 375, 376-77, 399 S.E.2d 587, 589, disc. review denied, 328 N.C. 
732, 404 S.E.2d 871 (1991), cert. denied, 502 U.S. 1029, 116 L. Ed. 2d 
772 (1992). 

Here plaintiff had to establish that the State as a landowner 
breached its duty to exercise reasonable care in the maintenance 
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of its premises, the Zoo. Nelson v. Freeland, 349 N.C. 615, 632, 507 
S.E.2d 882, 892 (1998), reh'g denied, 350 N.C. 108, 533 S.E.2d 467 
(1999). 

The duty of care depended upon the procedures for monitoring 
the ficus tree in question. There is no evidence that any of the staff 
members deviated from the guidelines Ms. Wall set to accomplish 
these goals. 

The Commission made the following finding of fact: 

18. The greater weight of the evidence indicates that Ms. 
Wall neither knew or should have known that the f icus tree was 
likely to fall. There is no showing that Ms. Wall violated any appli- 
cable standard of care in her management of the horticulture 
department and supervision of the horticulture staff. 

(Emphasis added.) 

It then made the following conclusion of law: 

4. The greater weight of the evidence shows that Ms. Wall's 
practices and management of her staff in the care of the f icus  
benjamina were reasonable and met or exceeded the standards 
for monitoring, record keeping, pruning, watering, fertilizing, 
cabling, syringing and soil mixture in her field. Plaintiff has failed 
to prove that either of the named employees of defendant, Ron 
Ferguson and Virginia Wall breached any applicable standard of 
care. Therefore, plaintiff has failed to prove negligence and is not 
entitled to recovery. Bolkhir, 321 N.C. at 709, 365 S.E.2d at 900, 
N.C. Gen. Stat. 5 143-291. 

(Emphasis added.) In each, the actions of the staff are necessarily 
encompassed in the applicable finding and conclusion. The 
Commission concluded that Ms. Wall's actions were not negligent and 
that plaintiff failed to prove that her procedures, policies or staff 
management breached any standard of care. There is no evidence 
that any of her staff failed to follow any of her procedures. Thus it is 
clear that the Commission considered the actions of the unnamed 
staff in concluding that Ms. Wall was not negligent and properly 
applied the standard of review required by Davis. 

The Nelson case properly sets forth the duty of care owed 
to members of the public by landowners where our Supreme 
Court stated: 
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In so holding, we note that we do not hold that owners 
and occupiers of land are now insurers of their premises. 
Moreover, we do not intend for owners and occupiers of land to 
undergo unwarranted burdens in maintaining their premises. 
Rather, we impose upon them only the duty to exercise reason- 
able care in the maintenance of their premises for the protection 
of lawful visitors. 

Nelson, 349 N.C. at 632, 507 S.E.2d at 892. The Bolkhir case cited by 
the Commission, although it predates Nelson, is consistent with the 
standard set forth therein. 

We thus hold that the Commission utilized the proper legal stand- 
ards in its review of the Deputy Commissioner's award. 

[2] We must next consider whether the findings of fact are supported 
by competent evidence and whether the Commission's findings of 
fact justify its conclusions of law. Simmons v. N.C. Dept. of 
Transportation, 128 N.C. App. 402, 405,496 S.E.2d 790, 793 (1998). 

Competent evidence in the record shows that the ficus tree had 
been monitored under the existing protocol for over 10 years without 
incident, that the tree appeared healthy, that the number of cables 
supporting the tree was double the recommended minimum, and that 
the care provided exceeded industry standards for monitoring, record 
keeping, pruning, watering, cabling and the like. 

Given the evidence as briefly summarized above, these facts do 
support the Commission's conclusion of law that Ms. Wall was not 
negligent as stated in Conclusion of Law No. 4, although there was 
evidence to the contrary, 

As Bolkhir v. N. C. State Univ., 321 N.C. 706, 710, 365 S.E.2d 898, 
900-01 (1988), cited by the Commission states: 

With regard to the second element, this Court has defined 
proximate cause as 

"a cause which in natural and continuous sequence, unbro- 
ken by any new and independent cause, produced the plain- 
tiff's injuries, and without which the injuries would not have 
occurred, and one from which a person of ordinary prudence 
could have reasonably foreseen that such a result, or conse- 
quences of a generally injurious nature, was probable under 
all the facts as they existed." 
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Hairston v. Alexander Tank & Equipment Co., 310 N.C. at 233, 
311 S.E.2d at 565 (citations omitted). Foreseeability is thus a req- 
uisite of proximate cause. Id. To establish foreseeability, the 
plaintiff must prove that defendant, in the exercise of reasonable 
care, might have foreseen that its actions would cause some 
injury. Id. at 234, 311 S.E.2d at 565. The defendant must exercise 
"reasonable prevision" in order to avoid liability. Id. The law does 
not require a defendant to anticipate events which are merely 
possible but only those which are reasonably foreseeable. Id. 

Having concluded that plaintiff failed to prove that Ms. Wall's pro- 
cedures or staff management was negligent in any manner and it was 
unforeseeable that this ficus tree would fall, the Commission denied 
recovery. Based on the evidence supporting this determination, we 
cannot substitute a different judgment. Therefore, the decision of the 
Commission is affirmed. 

Affirmed. 

Judge HUNTER concurs. 

Judge TIMMONS-GOODSON dissents. 

TIMMONS-GOODSON, Judge, dissenting. 

Because I conclude that the Industrial Commission erred in its 
opinion and award, I respectfully dissent. 

"Under the Tort Claims Act, jurisdiction is vested in the Industrial 
Commission to hear claims against the State of North Carolina for 
personal injuries sustained by any person as a result of the negligence 
of a State employee while acting within the scope of his employ- 
ment." Guthrie v. State Ports Authority, 307 N.C. 522, 536, 299 S.E.2d 
618, 626 (1983). On appeal from a decision by the Full Commission, 
this Court reviews the decision for errors of law "only under the same 
terms and conditions as govern appeals in ordinary civil actions, and 
the findings of fact of the Commission shall be conclusive if there is 
any competent evidence to support them." N.C. Gen. Stat. # 143-293 
(2003). Nevertheless, "[ilf the [Flull Commission applied an incorrect 
standard of review to the deputy commissioner's findings, this Court 
could reject the [Flull Commission's findings and conclusions as 
errors of law." Hummel v. University of N. C., 156 N.C. App. 108, 
112-13, 576 S.E.2d 124, 127, disc. review granted, 357 N.C. 459, 585 
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S.E.2d 757 (2003), disc. review improvidently granted, 358 N.C. 130, 
591 S.E.2d 518 (2004). 

This Court has previously noted that "[tlhe purpose of requiring a 
claimant to name the negligent employee of the State agency is to 
enable the agency to investigate the employee involved and not all 
employees." Davis v. North Carolina Dept. of Human Resources, 121 
N.C. App. 105, 11 1, 465 S.E.2d 2, 6 (1995), disc. review denied, 343 
N.C. 750, 473 S.E.2d 612 (1996). However, "although the Tort Claims 
Act is strictly construed, the rule of strict construction should not be 
replaced by one of 'technical stringency.' " Id. (quoting Distributors, 
Inc. v. Dept. of Fransp., 41 N.C. App. 548, 550, 255 S.E.2d 203, 205, 
cert. denied, 298 N.C. 567, 261 S.E.2d 123 (1979)). 

In Davis, this Court concluded that the plaintiff's affidavit "gave 
sufficient notice to defendant to allow it to narrow its investigation to 
those involved[,]" in that the affidavit "named the correct state 
agency, as required by section 143-297, the specific division of that 
agency, as well as the [location] where the alleged negligence took 
place." 121 N.C. App. at 111, 465 S.E.2d at 6. Despite the affidavit's 
failure to name the specific employee found negligent by the Full 
Commission, we affirmed the Full Commission's ruling, noting that 
"the objective of section 143-297 was achieved." Id. 

Our decision in Davis was consistent with previous determina- 
tions by this Court, including Dist?^ibutors, Inc. In Distributors, Inc., 
plaintiff's affidavit named only one of the two employees whose "neg- 
ligence combined and concurred" to injure plaintiff. 41 N.C. App. at 
552, 255 S.E.2d at 206. However, we determined that "[tlhe name of 
Joe Bill Moxley, the driver of the truck, and other information in 
plaintiff's affidavit gave to defendant sufficient notice of which 
employee or employees were involved so that defendant could prop- 
erly confine its investigation." Id. Similarly, in Smith v. N.C. Dep't of 
Pansp. ,  156 N.C. App. 92, 576 S.E.2d 345 (2003), the plaintiff named 
the Secretary of Transportation, two division managers, and 
"unknown employees" as the individuals directly responsible for the 
safety of a particular railroad crossing. This Court determined that 
the "names and information [provided in plaintiff's affidavit] gave 
defendant sufficient information to 'enable the agency to investigate 
the employee actually involved rather than all employees.' " Id. at 
100, 576 S.E.2d at 351 (quoting Distributors, Inc., 41 N.C. App. at 551, 
255 S.E.2d at 206). We thus concluded that the plaintiff was not 
required to name the specific employee responsible for placing a sign 
at the railroad crossing. 
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In the instant case, the Full Commission's decision reversed the 
opinion and award of Deputy Commissioner Ford, who had previ- 
ously found that defendant's employees had been negligent in their 
duties with respect to plaintiff's injuries. Deputy Commissioner Ford 
had concluded that both Wall and the personnel under her supervi- 
sion were negligent in their care and maintenance of the tree. 
However, on appeal, the Full Commission based its denial of plain- 
tiff's claim upon its determination that plaintiff had failed to demon- 
strate that either of the two employees named in the affidavit were 
negligent. Specifically, the Full Commission found that "[tlhere was 
no evidence that .  . . Ron Ferguson had any involvement with the tree 
that fell on plaintiff," and that "[tlhere is no showing that Ms. Wall vio- 
lated any applicable standard of care in her management of the horti- 
culture department and supervision of the horticulture staff." Thus, 
because the Full Commission determined that "[plaintiff] failed to 
prove that either of the named employees of defendant, Ron 
Ferguson and Virginia Wall[,] breached any applicable standard of 
care," the Full Commission concluded that "plaintiff has failed to 
prove negligence and is not entitled to recovery." I conclude that the 
Full Commission erred. 

Plaintiff's affidavit contains a detailed depiction of how her 
injuries occurred and specifically states that the injuries occurred 
inside the African Pavilion. The affidavit names Ferguson and Wall as 
negligent employees and contains reference to their supervisory 
titles. The affidavit alleges that "[tlhe injury occurred because the 
ficus tree which was indoors had been permitted to grow too large for 
its roots or alternatively had not been properly maintained to prevent 
it from becoming unsafe[,]" and it states that "[tlhe ficus tree was 
under the exclusive control of the Zoo personnel." I conclude that 
plaintiff's affidavit provides "sufficient notice to defendant to allow it 
to narrow its investigation to those involved" in the maintenance of 
the ficus tree, including the personnel supervised by Wall. Davis, 121 
N.C. App. at 111, 465 S.E.2d at 6. 

However, there is no indication that the Full Con~mission consid- 
ered whether any of Wall's personnel were negligent in their duties. 
The Full Commission's own findings of fact and conclusions of law 
indicate that it confined its review to the two employees named in the 
affidavit. By placing emphasis on the words "management" and 
"supervision" contained within the Full Commission's finding of fact 
number eighteen and conclusion of law number four, the majority 
concludes that the Full Commission considered the actions of Wall's 
staff in its opinion and award. I would not make such a leap. Although 
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I recognize that the Full Commission serves as an appellate commit- 
tee and is given the authority to reverse the decision of a Deputy 
Commissioner, I conclude that the Full Commission's decision in the 
instant case involved the application of a "technical stringency," and 
thus runs counter to the legislative purpose of the Tort Claims Act. I 
would therefore hold that the Full Commission erred in failing to con- 
sider the negligence of the personnel supervised by Wall, and, accord- 
ingly, I would reverse and remand the case. 

No. COA04-2 

(Filed 2 November 2004) 

1. Child Abuse and Neglect- permanency planning order- 
findings of fact-placement with relative 

The trial court erred in a child neglect case by entering a per- 
manency planning order that does not comply with the statutory 
requirements of N.C.G.S. 7B-907, because: (1) the issue of the 
child's possible placement with her paternal grandmother was 
relevant and thus N.C.G.S. 7B-907(b)(2) required the trial court 
to make findings of fact on the subject; and (2) the permanency 
planning order does not demonstrate the trial court's processes 
of logical reasoning from the evidentiary facts. 

2. Child Abuse and Neglect- reunification efforts-findings 
of fact-conclusions of law-sufficiency of evidence 

On remand, the trial court in a child neglect case must re- 
examine the issue of whether there were sufficient findings of 
fact and conclusions of law to satisfy the provisions of N.C.G.S. 
$5 7B-907(c) and 7B-507 so that petitioner Department of Social 
Services could be relieved from efforts to reunify respondent 
father with his daughter. 

3. Child Abuse and Neglect- responsibilities and procedures 
for permanency plan-timing of filing petition for termina- 
tion of parental rights 

The trial court was required in a child neglect case to comply 
with N.C.G.S. 9 7B-907(b) and (c) even though the minor child 
was in DSS custody for more than 12 of the 22 months before the 
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hearing and the trial court's order stated that none bf the circum- 
stances set forth in N.C.G.S. Q 7B-907(d) which would obviate the 
need for a termination of parental rights proceeding being filed 
are present, because: (1) contrary to petitioner Department of 
Social Services' (DSS) assertion, I n  re Dula, 143 N.C. App. 15 
(2001), does not stand for the proposition that a child's place- 
ment in DSS custody for a year automatically relieve DSS from 
further reunification efforts or relieves the trial court of the obli- 
gation to make findings of fact to establish a permanency plan 
consistent with the legislative goal of achieving a safe permanent 
home for the juvenile within a reasonable period of time; (2) 
although N.C.G.S. Q 7B-907(d) includes among the exceptions to 
the requirement that DSS initiate termination of parental rights 
proceedings a finding that the permanent plan for the juvenile is 
guardianship or custody with a relative or some other suitable 
person, the trial court entered a deficient permanency planning 
order in the instant case, and without a valid permanency plan- 
ning order the trial court was necessarily unable to make a valid 
N.C.G.S. § 7B-907(d)(l) finding regarding the nature of the per- 
manency plan; and (3) N.C.G.S. § 7B-907(d) does not operate as a 
substitute for the trial court's failure to satisfy the requirements 
of N.C.G.S. $ 7B-907(b) and (c) when N.C.G.S. Q 7B-907(d) 
addresses, in large measure, the timing of when DSS must file 
a petition for termination of parental rights whereas N.C.G.S. 
6 7B-907(b) governs the trial court's responsibilities and required 
procedures for establishing a permanent plan for the juvenile. 

Appeal by respondent from order entered 28 July 2003 by Judge 
David V. Byrd in Wilkes County District Court. Heard in the Court of 
Appeals 15 September 2004. 

Marjorie S. Canaday for respondent-appellant. 

Paul T.I! Freeman, Jr., forpet i t ioner  Wilkes County  DSS. 

LEVINSON, Judge. 

Respondent, Michael Conley, appeals from a permanency 
planning order relieving petitioner, Wilkes County Department 
of Social Services (DSS), from efforts to reunify him with his 
daughter Mary.l 

1. To protect the identity of the minor child, this Court will refer to her by the 
pseudonym "Mary." 
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The procedural history of this case is summarized as follows: On 
26 July 2001 petitioner filed a petition alleging that Mary was 
neglected, in that respondent and Mary's mother, Latosha Triplett 
(Triplett), had failed to provide proper care, supervision, or discipline 
for Mary. A nonsecure custody order was issued on 6 August 2001, 
and Mary was placed in DSS custody. On 22 October 2001 respondent 
signed a consent order which adjudicated Mary neglected and con- 
tinued her in DSS custody. An initial permanency planning hearing 
was conducted beginning on 14 October 2002, and continuing on 
9 December 2002, 30 January 2003, and 10 March 2003. In July 2003 
the trial court entered -a permanency planning order continuing 
Mary's custody with DSS, relieving DSS from any further efforts to 
reunify Mary with respondent, and directing DSS to initiate proceed- 
ings for termination of respondent's parental rights. From this order, 
respondent appeals. 

[I] Respondent argues first that the trial court erred by entering a 
permanency planning order that does not comply with the statutory 
requirements of N.C.G.S. 5 7B-907 (2003). We agree. 

The goal of the permanency planning hearing is "to develop a 
plan to achieve a safe, permanent home for the juvenile within a 
reasonable period of time." N.C.G.S. Q 7B-907(a) (2003). In so doing, 
" '[olne of the essential aims, if not the essential aim, of . . . [the 
hearing] is to reunite the parent(s) and the child, after the child has 
been taken from the custody of the parent(s).' " In re Eckard, 144 
N.C. App. 187, 196, 547 S.E.2d 835, 841 (2001) (quoting In re Shue, 
311 N.C. 586, 596, 319 S.E.2d 567, 573 (1984)). Accordingly, G.S. 
5 7B-907 requires that, if a juvenile is not returned home at the 
conclusion of a permanency planning hearing, the trial court must 
consider certain specified criteria and "make written findings regard- 
ing those that are relevant." N.C.G.S. Q 7B-907(b) (2003). These fac- 
tors include, in pertinent part: 

(I) Whether it is possible for the juvenile to be returned home 
immediately or within the next six months, and if not, why it is 
not in the juvenile's best interests to return home; 

(2) Where the juvenile's return home is unlikely within six 
months, whether legal guardianship or custody with a relative 
or some other suitable person should be established[.] 

N.C.G.S. $ 7B-907(b)(l) and (2) (2003). It is reversible error for the 
trial court to enter a permanency planning order that continues cus- 
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tody with DSS without making proper findings as to the relevant 
statutory criteria. See, e.g., I n  re J.S., 165 N.C. App. 509, 598 S.E.2d 
658 (2004) (reversing and remanding permanency planning order that 
failed to make findings of fact required by G.S. Q: 7B-907(b)). This rule 
applies even if "the evidence and reports in this case might have sup- 
ported the determination of the trial court." In re Ledbetter, 158 N.C. 
App. 281, 286, 580 S.E.2d 392, 395 (2003) (reversing on the grounds 
that "our statute requires the court to consider the G.S. Q: 7B-907(b) 
factors and make relevant findings"). 

A permanency planning order need not "contain a formal list- 
ing of the G.S. § 7B-907(b) (1)-(6) factors, expressly denominated as 
such . . . as long as the trial court makes findings of fact on the rele- 
vant G.S. 5 7B-907(b) factors[.]" In re J.C.S., 164 N.C. App. 96, 106, 
595 S.E.2d 155, 161 (2004). However, in its order: 

the trial court must, through "processes of logical reasoning," 
based on the evidentiary facts before it, "find the ultimate facts 
essential to support the conclusions of law." The resulting 
findings of fact must be "sufficiently specific to enable an ap- 
pellate court to review the decision and test the correctness of 
the judgment." 

In re J.S., 165 N.C. App. at 511, 598 S.E.2d at 660 (quoting In re 
Harton, 156 N.C. App. 655, 660, 577 S.E.2d 334, 337 (2003), and Quick 
v. Quick, 305 N.C. 446,451, 290 S.E.2d 653, 657 (1982)). 

In the instant case, respondent argues that the trial court erred by 
failing to make the findings of fact required by G.S. 5 7B-907(b)(2), 
regarding whether Mary might be placed with her paternal grand- 
mother, Ms. Rachel Conley (Rachel). The uncontradicted evidence 
before the trial court tended to show the following: Rachel testified 
that she had told DSS "from day one" that she would like to have cus- 
tody of Mary if the child could not be placed with respondent. She is 
a 53 year old Certified Nursing Assistant, employed full time at 
Broughton Hospital. Rachel owns her own home located a few miles 
from respondent, which she shares with her disabled 27 year old son. 
Triplett had previously left Mary with Rachel on many occasions, for 
periods as long as two weeks. Rachel's older son and other relatives 
live within a few miles of Rachel's house, and could provide back-up 
day care for Mary as needed. In addition to this uncontradicted evi- 
dence, conflicting testimony was offered regarding whether Rachel 
had made statements indicating she was frightened of respondent, 
and whether she had been uncooperative with DSS efforts to locate 
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respondent. During the hearing, the trial court questioned petitioner 
as to why greater consideration had not been given to placement with 
Rachel. In response, DSS social worker Sonya Freeman testified that 
one phone message had been left with Burke County DSS about 
setting up a home study, but that when the phone call was not 
returned DSS had failed to follow up. We conclude that the issue of 
Mary's possible placement with Rachel was relevant and thus 
that G.S. $ 7B-907(b)(2) required the trial court to make findings of 
fact on the subject. 

We next consider the sufficiency of the trial court's findings of 
fact on this issue. Only one of the trial court's findings of fact makes 
any reference to Mary's grandmothers: 

23. Due to the maternal grandmother's history of being involved 
in abusive relationships and continuing to surround herself with 
convicted sex offenders and physically abusive persons, and nei- 
ther grandmother is a suitable placement for the child [sic]. There 
are no other relatives who are willing and able to provide proper 
care and supervision of the child in a safe home. 

This finding is generally concerned with Mary's maternal grand- 
mother, and does not discuss Rachel. The finding does include a cur- 
sory statement that "neither grandmother is a suitable placement for 
the child." However, although this statement is included in one of the 
trial court's findings of fact, it is actually a conclusion of law: 

Matters of judgment are not factual; they are conclusory and 
based ultimately on various factual considerations. Facts are 
things in space and time that can be objectively ascertained by 
one or more of the five senses or by mathematical calculation. 
Facts, in turn, provide the bases for conclusions. 

State ex ?.el. Utils. Comrn. v. Public Staff, 322 N.C. 689, 693, 370 
S.E.2d 567, 570 (1988). "We note that, '[ilf [a] finding of fact is essen- 
tially a conclusion of law . . . it will be treated as a conclusion of law 
which is reviewable on appeal.' " Smith u. Beaufort County Hosp. 
Ass'n, 141 N.C. App. 203, 214, 540 S.E.2d 775, 782 (2000) (quoting 
Bow1e.s Distributing Co. v. Pabst Brtwing Co., 69 N.C. App. 341, 344, 
317 S.E.2d 684, 686 (1984)). 

We conclude that Finding of Fact number 23 does not contain any 
factual findings pertaining to Rachel. However, petitioner argues that 
the trial court's conclusion that "neither grandmother is a suitable 
placement for the child" is supported by finding of fact number 1: 
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1. The status of the above-named juvenile is accurately described 
in those certain Court Summaries prepared by the Social Worker 
and the Guardian Ad Litem, the same having been admitted into 
evidence and being incorporated herein as Findings of Fact. 

Petitioner contends that the effect of Finding number 1 is that any 
statement in these Summaries constitutes a "finding of fact" made by 
the trial court. "At any permanency planning review, the court shall 
consider information from the parent, the juvenile, the guardian, any 
foster parent, relative[,] . . . the custodian or agency with custody, the 
guardian ad litem, and any other person or agency which will aid it in 
the court's review. The court may consider any evidence, including 
hearsay evidence . . . that the court finds to be relevant, reliable, and 
necessary to determine the needs of the juvenile and the most appro- 
priate disposition." G.S. § 7B-907(b). Moreover, "it is permissible for 
trial courts to consider all written reports and materials submitted in 
connection with Ijuvenile] proceedings." I n  re J.S., 165 N.C. App. at 
511, 598 S.E.2d at 660 (citing I n  re Ivey, 156 N.C. App. 398, 402, 576 
S.E.2d 386, 390 (2003)). However, "[dlespite this authority, the trial 
court may not delegate its fact finding duty." Id. (citing In re Harton, 
156 N.C. App. at 660, 577 S.E.2d at 337). Accordingly, "the trial court 
should not broadly incorporate these written reports from outside 
sources as its findings of fact." Id. Thus, although the trial court may 
properly incorporate various reports into its order, it may not use 
these as a substitute for its own independent review. 

We also note that neither the record on appeal, nor the transcript 
of court proceedings, indicates which, if any, Court Summaries were 
offered as evidence. Further, Court Summaries are prepared for every 
review hearing, and the finding of fact does not identify which Court 
Summaries are referred to. Nonetheless, because the record on 
appeal includes two Court summaries prepared by the Guardian ad 
litem and one Summary prepared by DSS, we presume that the trial 
court intended to treat these three Summaries as the ones referenced 
in its order. But assuming, arguendo, that these unmarked Sum- 
maries were the ones described as "having been admitted into evi- 
dence," and that they are "incorporated herein as Findings of Fact," 
the Summaries nonetheless fail to address the issue of whether Mary 
might appropriately be placed with Rachel. 

The DSS Court Summary does not discuss Rachel at all. The 
GAL Summaries each include the following paragraph referencing 
Rachel: 
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Rachel Conley is the paternal grandmother of [Mary]. She does 
not want [Mary] to be "adopted out." She would like to have cus- 
tody of the child. However, past information indicates that Mrs. 
Conley did not cooperate with Wilkes County DSS when they 
tried to locate Mr. Conley. Mrs. Conley was present at recent visit 
with [Mary] and her father, Allen Conley. I did not observe any 
particular interaction between [Mary] and Mrs. Conley at that 
time. Mrs. Conley has not directly stated to me that she would 
like to see [Maiy] placed with her father. 

The GAL testified that her contact with Rachel was limited to a 
single occasion, when Rachel accompanied respondent to a sched- 
uled visit with Mary. It is apparent from the above paragraph that 
nothing of note occurred at this sole meeting. Nothing in the para- 
graph addresses the suitability of Rachel's home or her abilities to 
care for Mary. 

Further, the statement that "past information indicates that Mrs. 
Conley did not cooperate with Wilkes County DSS when they tried to 
locate Mr. Conley" is nothing more than the GAL'S recitation of infor- 
mation obtained from others. Therefore, even if it is adopted as a 
"finding of fact" the only "fact" thus referenced is that at some point 
the GAL received "past information" concerning Rachel's lack of 
cooperation with DSS efforts to locate respondent. This was directly 
contradicted by Rachel's testimony at the hearing. "Recitations of the 
testimony of each witness do not constitute findings of fact by the 
trial judge, because they do not reflect a conscious choice between 
the conflicting versions of the incident in question which emerged 
from all the evidence presented." Moore v. Moore, 160 N.C. App. 569, 
571-72, 587 S.E.2d 74, 75 (2003) (quoting In  re Green, 67 N.C. App. 
501, 505 n.1, 313 S.E.2d 193, 195 n.1 (1984)). "Where there is directly 
conflicting evidence on key issues, it is especially crucial that the trial 
court make its own determination as to what pertinent facts are actu- 
ally established by the evidence, rather than merely reciting what the 
evidence may tend to show." I n  re Gleisner, 141 N.C. App. 475, 480, 
539 S.E.2d 362, 366 (2000). 

" 'When a trial court is required to make findings of fact, it must 
make the findings of fact specially.' Additionally, '[tlhe trial court may 
not simply 'recite allegations,' but must through 'processes of logical 
reasoning from the evidentiary facts' find the ultimate facts essential 
to support the conclusions of law.' " In re Weiler, 158 N.C. App. 473, 
478, 581 S.E.2d 134, 137 (2003) (quoting I n  re Harton, 156 N.C. App. 
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at 660, 577 S.E.2d at 337). In the instant case the permanency 
planning order does not demonstrate the trial court's "processes of 
logical reasoning from the evidentiary facts," i d . ,  with regards to the 
possibility of placing Mary with Rachel. Accordingly, the permanency 
planning order fails to comply with G.S. Q 7B-907(b). 

[2] Respondent next argues that the trial court erred by ordering 
that DSS be relieved of further efforts to eliminate the need for place- 
ment of the juvenile. Respondent argues that this order was not sup- 
ported by the findings of fact required under N.C.G.S. $ #  7B-907(c) 
and 7B-507(b) (2003). G.S. Q 7B-907(c) provides that "[ilf the court 
continues the juvenile's placement in the custody or placement 
responsibility of a county department of social services, the provi- 
sions of G.S. Q 7B-507 shall apply to any order entered under this sec- 
tion." G.S. 3 7B-507(b) provides in relevant part that in "any order 
placing a juvenile in the custody or placement responsibility of a 
county department of social services . . . the court may direct that rea- 
sonable efforts to eliminate the need for placement of the juvenile 
shall not be required or shall cease if the court makes [certain 
required] written findings of fact." Respondent contends that the only 
finding to address the issue of reasonable efforts is the following: 

16. The Wilkes County Department of Social Services has utilized 
reasonable efforts to eliminate the need for placement of the 
child, as more particularly appears from the aforesaid Court 
Summaries. 

DSS, on the other hand, relies not only on this finding but addition- 
al ones to argue that the trial court's order complies with G.S. 
# #  7B-907(c) and 7B-507. Because we have already determined that 
this case must be remanded for entry of findings on the issue of 
whether Mary could be placed with Rachel, we need not address the 
sufficiency of the findings and conclusions as to whether these pro- 
visions are satisfied. Nonetheless, we urge the trial court to reexam- 
ine this issue on remand. 

[3] We next address petitioner's argument that, even if the trial 
court's order fails to satisfy the requirements of G.S. # 7B-907(b) and 
(c), its findings related to N.C.G.S. $ 7B-907(d) (2003) operate as a 
substitute for this failure. G.S. $ 7B-907(d) provides: 

(d) In the case of a juvenile who is in the custody or placement 
responsibility of a county department of social services, and has 
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been in placement outside the home for 12 of the most recent 22 
months . . . the director of the department of social services shall 
initiate a proceeding to terminate the parental rights of the parent 
unless the court finds: 

(I) The permanent plan for the juvenile is guardianship or cus- 
tody with a relative or some other suitable person; 

(2) The court makes specific findings why the filing of a petition 
for termination of parental rights is not in the best interests of the 
child: or 

(3) The department of social services has not provided the 
juvenile's family with such services as the department deems nec- 
essary, when reasonable efforts are still required to enable the 
juvenile's return to a safe home. 

Petitioner contends that the trial court was not required to com- 
ply with G.S. 5 7B-907(b) and (c) under the circumstances herein, 
inasmuch as (1) Mary was in DSS custody for more than 12 of the 
22 months before the hearing, and (2) the trial court's order stated 
that none "of the circumstances set forth in N.C.G.S. 3 7B-907(d) 
which would obviate the need for a termination of parental rights pro- 
ceeding being filed are present." In support of this argument, peti- 
tioner cites In re Dula, 143 N.C. App. 16, 19, 544 S.E.2d 591, 593 
(2001), which held that DSS "can also be relieved of the obligation of 
making reasonable efforts if a child has been in placement outside the 
home for the period of time and under the conditions referenced in 
section 7B-907(d)." However, Dula does not stand for the proposi- 
tion that a child's placement in DSS custody for a year automatically 
relieves DSS from further reunification efforts, or relieves the trial 
court of the obligation to make findings of fact to establish a perma- 
nency plan consistent with the legislative goal of "achiev[ing] a safe 
permanent home for the juvenile within a reasonable period of time." 
G.S. 5 7B-907(a). Rather, Dula held: 

If the department of social services has made unsuccessful rea- 
sonable efforts during the [12] months the child has been in place- 
ment outside the home, pursuant to section 7B-907(b), the 
efforts of the department of social services and the courts must 
be redirected to developing a permanent placement for that child 
outside the home[.] . . . T]he trial court made numerous findings 
in its orders entered prior to [the hearing at issue] that DSS had 
made 'reasonable efforts to prevent or eliminate the need for 
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placement of the juvenile' outside the home. Respondent does 
not assign error to those findings. Thus, the trial court, . . . had no 
obligation to further attempt to reunify the parent and child and, 
indeed, had the obligation to locate permanent placement for the 
child outside of Respondent's home. 

Id. at 19, 544 S.E.2d at 593-94 (emphasis added). The opinion in Dula 
thus makes clear that the trial court had addressed the issue of DSS 
efforts to reunify the minor child with her parents in earlier orders, 
which orders were included in the record, and to which findings 
respondent did not assign error. It was this earlier documentation, 
rather than the mere passage of 12 months in DSS custody, that deter- 
mined the result in Dula. 

Moreover, G.S. 5 7B-907(d)(l) includes among the exceptions to 
the requirement that DSS initiate termination of parental rights pro- 
ceedings a finding that "[tlhe permanent plan for the juvenile is 
guardianship or custody with a relative or some other suitable per- 
son." (emphasis added). But, in the instant case, the trial court 
entered a deficient permanency planning order. Accordingly, with- 
out a valid permanency planning order, the trial court was necessar- 
ily unable to make a valid G.S. Q 7B-907(d)(l) finding regarding the 
nature of the permanent plan. Finally, petitioner's argument fails to 
recognize that G.S. Q 7B-907(d) addresses, in large measure, the tim- 
ing of when the department of social services must file a petition for 
termination of parental rights, whereas G.S. Q 7B-907(b) governs the 
trial court's responsibilities and required procedures for establish- 
ing a permanent plan for the juvenile. We conclude, therefore, that 
the trial court's conclusion that none "of the circun~stances set forth 
in N.C.G.S. Q 7B-907(d) which would obviate the need for a termina- 
tion of parental rights proceeding being filed are present[]" does not 
substitute for the court's obligation to fulfill its obligations pursuant 
to G.S. Q 7B-907(b) and (c). 

Given our decision to reverse and remand this matter, it is unnec- 
essary to address the remaining assignments of error. 

"For the reasons discussed herein, we reverse the trial court's 
permanency planning order and remand for proceedings consistent 
with this opinion. It is within the trial court's discretion to allow addi- 
tional evidence prior to making findings of fact and conclusions of 
law." In re J.S., 165 N.C. App. at 514, 598 S.E.2d at 662 (citing In re 
Anderson, 151 N.C. App. 94, 564 S.E.2d 599 (2002)). 
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Reversed and Remanded. 

Judges GEER and THORNBURG concur. 

KENT A CHATFIELD AX CHRISTIANNA E NOE, PWIYTIFFS I WILMINGTON 
HOUSING FINANCE AND DEVELOPMENT, INC , DEFEYDA~T 

. No. COA04-44 

(Filed 2 November 2004) 

1. Public Records- access to meetings and records of non- 
profit corporation-private corporation 

The trial court did not err by granting summary judgment in 
favor of defendant nonprofit corporation on plaintiffs' action 
seeking to obtain access to meetings and records of defendant 
pursuant to the North Carolina public records law under N.C.G.S. 
Q 132-1 et seq., because defendant is not subject to the public 
records law since: (1) neither our legislature nor our appellate 
courts have indicated that a corporate entity that has previously 
been subject to the public records law must remain subject to it; 
(2) there is no rule making the public records law applicable to an 
entity that was founded by governmental actors but has subse- 
quently evolved into a private corporation; and (3) an entity's 
stated purpose of performing a function that is of use to the gen- 
eral public, without more, is insufficient to make the public 
records law applicable. 

Open Meetings- access to meetings and records of non- 
profit corporation-elected body-public good 

The trial court did not err by granting summary judgment in 
favor of defendant nonprofit corporation on plaintiffs' action 
seeking to obtain access to meetings and records of defendant 
pursuant to the North Carolina open meetings law under N.C.G.S. 
5 143-318.9 et seq., because defendant is not subject to the open 
meetings law since: (1) defendant is not an elected body, and the 
record is devoid of any indication that defendant is currently an 
appointed body of the county, the city, or the housing authority; 
(2) even assuming without deciding that the factors from News & 
Obsermer Pub. Co., 55 N.C. App. 1 (1981), are germane to deter- 
mine whether an entity is a public body under the open meetings 
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law, they do not counsel in favor of concluding that the law 
applies to defendant as none of the nine factors are currently 
present in the instant case; and (3) there is no basis in law for 
the proposition that an entity is a public body subject to the open 
meetings law where, without more, it furthers the public good 
and was previously, but no longer is, an agent or instrumentality 
of a local government. 

Appeal by plaintiffs from judgment entered d l  August 2003 by 
Judge Russell J. Lanier, Jr., in New Hanover County Superior Court. 
Heard in the Court of Appeals 15 September 2004. 

Legal Aid of North Carolina, Inc., by James J. Wall and Marco 
I? Locco, Jr., for plaintiffs. 

Wessell & Raney, L.L.I?, by John C. Wessell, 111, for defendant. 

LEVINSON, Judge. 

The present appeal arises from an action by plaintiffs (Kent A. 
Chatfield and Christianna E. Noe) to obtain access to meetings and 
records of defendant Wilmington Housing Finance and Development, 
Inc. (WHFD) pursuant to the North Carolina Open Meeting and Public 
Records Laws. Plaintiffs appeal from the entry of summary judgment 
in WHFD's favor. We affirm the ruling of the trial court. 

On 17 June 1982, Wilmington Housing Authority Development 
(WHAD) was incorporated as a nonprofit corporation. The incorpo- 
rator of WHAD was the long-term executive director of the City of 
Wilmington's Housing Authority (WHA). The stated purpose in 
WHAD's articles of incorporation was to augment, benefit, and 
enhance the function and purposes of the WHA in providing funds for 
the purchase, development, lease, and operation of low and moderate 
income housing. Pursuant to its articles of incorporation, WHAD's 
accounting practices and finances were subject to annual review by 
the board of the WHA, its net earnings inured to the benefit of the 
WHA, and its assets were to be transferred to the WHA upon dissolu- 
tion. In addition, approval of the WHA was required for amendment 
of WHAD's articles of incorporation. 

On 18 August 1987, the charter of WHAD was amended to 
include, inter alia, the following: The name of the company was 
changed from Wilmington Housing Authority Development, Inc., 
(WHAD) to Wilmington Housing Finance and Development, Inc. 
(WHFD). Any references to WHFD being an instrumentality of WHA 
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were deleted. The provision requiring approval of the WHA to anlend 
the articles of incorporation was deleted, and a provision was added 
stating that only the approval of the board of WHFD was required 
for amendment of the articles. Provisions requiring net earnings to 
inure to the benefit of WHA and assets to be transferred to WHA upon 
dissolution were eliminated. The stated purpose of WHFD was 
expanded to include the performance of "such other functions as 
are authorized or are requested by [the WHA] by and through its 
Board of Commissioners andor  the City of Wilmington by and 
through its City Council." 

Pursuant to the 1987 charter amendments, WHFD enacted new 
by-laws. These by-laws gave the City of Wilrnington, New Hanover 
County, and the WHA the authority to each appoint two individuals to 
WHFD's board and required that the remaining three directors be 
appointed by WHFD's board. Since this amendment to the bylaws, 
several members of WHFD's board have been governmental officials 
of the County of New Hanover and the City of Wilmington. The 1987 
by-laws also gave the WHA and the City the authority to review the 
activities and inspect the books and records of WHFD. At the time of 
the 1987 by-laws and amendments, WHFD's principal office was 
located in an office building belonging to the City of Wilmington. As 
recently as 1998, WHFD listed its principal office as being located in 
an office building belonging to the City. 

In 1999, plaintiffs were hired by WHFD and Cape Fear 
Community College to participate in the renovation of a school. 
According to plaintiffs, they felt that something was "amiss" at the job 
site in that, inter nlia, there were several people present at the job 
site who were being paid despite the fact that utilities were not in 
place for these people to begin work, cash was being paid out, and 
student-workers were being transferred to other WHFD and WHA 
projects. Plaintiffs wished to make a complaint about their observa- 
tions to the WHFD board. Plaintiffs made several requests to attend a 
WHFD board meeting. All of these requests were denied. In addition, 
plaintiffs allegedly made several attempts to obtain records from 
WHFD and repeatedly experienced difficulty doing so. 

In 2001, WHFD moved its principal office to a space it leased 
from a private company. By a March 2002 amendment to its bylaws, 
WHFD placed all authority to appoint new board members in its own 
board. On 13 August 2002, WHFD adopted restated articles of incor- 
poration that eliminated the authority of the WHA and the City of 
Wilmington to inspect its books and records, eliminated the provi- 



706 IN THE COURT OF APPEALS 

CHATFIELD v. WILMINGTON HOUSING FIN. & DEV., INC. 

[I66 K.C. App. 703 (2004)l 

sions authorizing WHFD to perform functions authorized or 
requested by the WHA or the City, and eliminated the provisions sub- 
jecting the activities and finances of WHFD to annual review by the 
WHA and the City. As of July 2003, three of the nine positions of 
WHFD's board of directors were vacant, and the remaining six posi- 
tions were filled by members appointed by WHFD's board. One mem- 
ber of WHFD's board was also a member of WHA's board of directors. 
None of the remaining members were employees of New Hanover 
County, the City of Wilmington, or the WHA. 

The financial statements for the fiscal years ending in 2000, 2001, 
and 2002 do not report any funds given to WHFD by the WHA, New 
Hanover County, or the City of Wilmington. WHFD did receive 
$15,000 in revenue from the WHA in 2001 as payment for supervision 
fees related to the selling of houses by the WHA. 

On 20 May 2002, Chatfield and Noe filed a complaint in superior 
court seeking, inter alia, a declaration that WHFD was subject to the 
North Carolina Open Meetings Law, contained in Chapter 143 of the 
General Statutes, and the Public Records Laws, contained in Chapter 
132 of the General Statutes, and an injunction prohibiting alleged vio- 
lations of these laws. On 16 July 2002, the superior court entered a 
preliminary injunction ordering WHFD to fully comply with the Open 
Meetings and Public Records laws and to allow Chatfield and Noe to 
attend meetings and obtain records. Subsequently, the plaintiffs and 
WHFD both moved for summary judgment. On 21 August 2003, the 
superior court entered a judgment and order granting defendant's 
motion for summary judgment and denying plaintiff's motion. 

From the superior court's order and judgment, plaintiffs now 
appeal, contending that the trial court erred in denying its rnotion for 
summary judgment and entering summary judgment in WHFD's favor. 
WHFD also made a cross assignment of error, which it expressly 
withdrew during oral argument. As such, we will only address plain- 
tiff's arguments on appeal. 

The standard of review on appeal from a summary judgment rul- 
ing is whether the pleadings, depositions, answers to interrogatories, 
and admissions on file, together with affidavits, show that there is no 
genuine issue as to any material fact and a party is entitled to judg- 
ment as a matter of law. Mooye v. Coachmen Indus., Inc., 129 N.C. 
App. 389, 393-94, 499 S.E.2d 772, 775 (1998). In the instant case, the 
facts are not disputed, and the only issues are whether as a matter of 
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law (1) WHFD is subject to the Open Meetings Law of North Carolina, 
N.C.G.S. Q 143-318.9, et seq., and (2) WHFD is subject to the Public 
Records Law of North Carolina, N.C.G.S. Q 132-1, et seq. 

[I] We first address plaintiffs' argument that WHFD is subject to the 
Public Records Law of North Carolina. We hold that, on the record 
presented in the instant case, WHFD is not subject to the North 
Carolina Public Records Law. 

The North Carolina General Statutes contain the following 
mandate: 

The public records and public information compiled by the agen- 
cies of North Carolina government or its subdivisions are the 
property of the people. Therefore, it is the policy of this State that 
the people may obtain copies of their public records and public 
information free or at minimal cost unless otherwise specifically 
provided by law. 

N.C.G.S. Q 132-l(b) (2003). The term "public record" is statutorily 
defined to mean 

all documents, papers, letters, maps, books, photographs, films, 
sound recordings, magnetic or other tapes, electronic data-pro- 
cessing records, artifacts, or other documentary material, regard- 
less of physical form or characteristics, made or received pur- 
suant to law or ordinance in connection with the transaction of 
public business by any agency of North Carolina government or 
its subdivisions. 

N.C.G.S. $ 132-l(a) (2003). Under the statute, a governmental agency 
is defined to include "every public office, public officer or official 
(State or local, elected or appointed), institution, board, commission, 
bureau, council, department, authority or other unit of government of 
the State or of any county, unit, special district or other political sub- 
division of government." Id. 

A corporate entity also may be considered an agency of local gov- 
ernment for the purposes of our State's public records statute; how- 
ever, "[tlhe unavoidable fact is that each new arrangement must be 
examined anew and in its own context." News & Observer Pub. Co. 
v. Wake County Hospital Sys., Inc., 55 N.C. App. 1, 11, 284 S.E.2d 
542, 548 (1981), disc. review denied, 305 N.C. 302, 291 S.E.2d 151, 
appeal dismissed, cert. denied, 459 U.S. 803, 74 L. Ed. 2d 42 (1982) 
(hereinafter News & Observer). The nature of the relationship 
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between a corporate entity and the governmefit is the dispositive 
factor in determining whether the corporate entity is governed by 
the Public Records Law. Id .  In News & Observer, this Court held that 
the entity was subject to the Public Records Law based on the fol- 
lowing nine factors: 

The . . . articles of incorporation provide (1) that upon its dis- 
solution, the [corporation] would transfer its assets to the 
county; and (2) that all vacancies on the board of directors 
would be subject to the [County's] approval. The lease agreement 
provided (3) that the [corporation] occupy premises owned by 
the county under a lease for $1.00 a year; (4) that the [County] 
Commissioners review and approve the [corporationl's annual 
budget; (5) that the county conduct a supervisory audit of the 
[corporationl's books; and (6) that the [corporation] report its 
charges and rates to the county. The operating agreements also 
problde (7) that the [corporation] be financed by county bond 
orders; (8) that revenue collected pursuant to the bond orders be 
revenue of the county; and (9) that the [corporation] would not 
change its corporate existence nor amend its articles of incorpo- 
ration without the [Clounty's written consent. 

Id.  at 11-12, 284 S.E.2d at 548-49. In addition, the Court considered 
the fact that the entity involved was performing an important "public 
and governmental" function. Id.  

In the instant case, WHFD concedes that, in the past, several of 
the factors enumerated by this Court in News & Ohsewer counseled 
in favor of finding that it was subject to the Public Records Law. 
However, plaintiffs do not dispute that, as of August 2002, none of 
these nine factors was present. The present non-existence of these 
factors is attributable to structural changes rnade by WHFD, the law- 
fulness of which has not been questioned and is not at issue on this 
appeal. Notwithstanding the inapplicability of the News & Observer 
factors, plaintiffs contend that WHFD must be subject to the Public 
Records Law because WHFD "was founded by the [WHA] and the City 
of Wilmington as an agency of government, and its fundamental pur- 
pose has not changed since the time of its founding." We are unper- 
suaded by this argument. 

Our Public Record Laws are only applicable to government agen- 
cies. Pursuant to this Court's decision in News 61. Obsemer, the gov- 
ernment must exercise "supervisory responsibilities and control" 
over a corporate entity for such an entity to qualify as a government 
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agency and fall within the ambit of the Public Records Law. 
Id. Neither our Legislature nor our appellate courts have indicated 
that a corporate entity that has previously been subject to the 
Public Records Law must remain subject to it. Likewise, we are 
aware of no rule making the Public Records Law applicable to an 
entity that was founded by governmental actors but subsequently has 
evolved into a private corporation. Moreover, we conclude that an 
entity's stated purpose of performing a function that is of use to the 
general public, without more, is insufficient to make the Public 
Records Law applicable. 

This assignment of error is overruled. 

[2] We next address plaintiff's argument that WHFD is subject to 
the North Carolina Open Meetings Law. We hold that, on the record 
presented in the instant case, WHFD is not subject to the Open 
Meetings Law. 

The North Carolina General Statutes include the following pol- 
icy statement: 

Whereas the public bodies that administer the legislative, policy- 
making, quasi-judicial, administrative, and advisory functions of 
North Carolina and its political subdivisions exist solely to con- 
duct the people's business, it is the public policy of North 
Carolina that the hearings, deliberations, and actions of these 
bodies be conducted openly. 

N.C.G.S. 5 143-318.9 (2003). Pursuant to this policy, the Legislature 
has provided that "[elxcept as [otherwise] provided . . ., each official 
meeting of a public body shall be open to the public and any person 
is entitled to attend such a meeting." N.C.G.S. 5 143-318.10(a) (2003). 
The term "public body" is defined to mean 

any elected or appointed authority, board, commission, commit- 
tee, council, or other body of the State, or of one o i  more coun- 
ties, cities, school administ,rative units, constituent institutions of 
The University of North Carolina, or other political subdivisions 
or public corporations in the State that (i) is composed of two or 
more members and (ii) exercises or is authorized to exercise a 

-- 

1 Indeed, ~f the Pubhc Records Law was construed to be applicable wheneve1 an 
organ~zat~on's stated purpose was the performance of a soc~ally helpful funct~on, then 
the law m~gh t  be applicable to t~rtually all chantable non-profit corporat~ons We dls- 
cern no mtent by the General Assembly to brmg about t h ~ s  result 
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legislative, policy-making, quasi-judicial, administrative, or advi- 
sory function. 

N.C.G.S. Q 143-318.10(b) (2003). 

Significantly, the phrase "elected or appointed" was added to the 
definition of "public body" in 1994. See 1994 N.C. Sess. Laws ch. 570, 
8 1; DTH Publ'g Cory. v. Univ. of N.C., 128 N.C. App. 534, 538, 496 
S.E.2d 8, 11 (1998). This Court has held that for a body to be 
appointed within the meaning of the Open Meetings Law "the person 
or body doing the appointing must be one authorized to do so." DTH 
Publ'g Corn., 128 N.C. App. at 539, 496 S.E.2d at 11. 

In the instant case, WHFD is not an elected body, and the rec- 
ord is devoid of any indication that WHFD is currently an appointed 
body of New Hanover County, the City of Wilmington, or the WHA. 
Pursuant to its current bylaws, only WHFD's board may appoint 
new WHFD board members. As of August 2003, all non-vacant 
WHFD directorships had been filled by WHFD's board. Thus, WHFD 
does not qualify as a "public body" as the term is defined in the Open 
Meetings Law. 

The parties argue that the nine News & Observer factors are rel- 
evant to determining whether an entity is a public body under the 
Open Meetings Law. However, even assuming without deciding that 
the News & Observer factors are germane, they do not counsel in 
favor of concluding that the Open Meetings Law applies to WHFD, as 
none of the nine factors are currently present in the instant case. 

As in their argument with respect to the Public Records Law, 
plaintiffs insist that WHFD is a public body under the Open Meetings 
Law because it "was founded by the [WHA] and the City of 
Wilmington as an agency of government, and its fundamental purpose 
has not changed since the time of its founding." However, we find no 
basis in law for the proposition that an entity is a public body subject 
to the Open Meetings Law where, without more, it furthers the public 
good and was previously, but no longer is, an agent or instrumental- 
ity of a local government. 

This assignment of error is overruled. 

Affirmed. 

Judges HUNTER and GEER concur. 
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STATE O F  NORTH CAROLINA r: SHA4WN DENEIL LEACH, DEFEYDAYT 

No. COA03-1308 

(Filed 2 November 2004) 

1. Search and Seizure- motion to suppress-probable 
cause-reasonable suspicion-confidential informant 

The trial court did not commit plain error in a trafficking in 
cocaine by possession and transportation, possession of a 
firearm by a felon, and felony speeding to elude arrest case by 
denying defendant's motion to suppress evidence of cocaine that 
defendant abandoned while running from the police after a high 
speed chase, because: (1) the police were alerted to a drug sale 
by an informant who had previously given information that led to 
an arrest and the confiscation of multiple kilograms of cocaine, 
and the officers reasonably relied on information provided by the 
informant which provided probable cause to stop and search 
defendant; and (2) the officers did not seize defendant until they 
actually detained him at the conclusion of a high speed chase 
since no seizure occurs until defendant is physically restrained. 

2. Evidence- prior crimes or bad acts-cocaine trafficking 
The trial court did not err in a trafficking in cocaine by pos- 

session and transportation, possession of a firearm by a felon, 
and felony speeding to elude arrest case by admitting evidence of 
defendant's prior convictions of cocaine trafficking, because 
N.C.G.S. 14-415.113 provides that when a person is charged 
under the possession of a firearm by a felon statute, records of 
prior convictions of any offense shall be admissible in evidence 
for proving a violation of that section. 

3. Firearms and Other Weapons- possession of firearm by 
felon-cocaine possession a felony 

The trial court did not err by using defendant's prior co- 
caine possession convictions to charge him with possession of 
a firearm by a felon, because cocaine possession is a felony 
despite statutory references under N.C.G.S. § 90-95(d)(2) to it as  
a misdemeanor. 

4. Firearms and Other Weapons- possession of firearm by 
felon-sufficiency of evidence 

The trial court did not err in a possession of a firearm by a 
felon case by concluding that the evidence was sufficient to show 
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that defendant possessed a firearm, because: (1) the State's evi- 
dence tended to show that an officer saw an object coming out of 
the van which was controlled solely by defendant, and that 
sparks flew when the object hit the ground; and (2) a firearm was 
recovered within minutes from a nearby roadside. 

5. Drugs- trafficking in cocaine-failure to  instruct on 
lesser-included offense 

The trial court did not err in a trafficking in cocaine by pos- 
session and by transportation case by failing to instruct the jury 
on the lesser-included offense of trafficking in 200-400 grams of 
cocaine, because the only forensic expert testified that 438.1 
grams of cocaine was recovered by officers and there is no rea- 
sonable inference from this evidence that the quantity was as 
defendant argues. 

6. Criminal Law- instruction-reasonable doubt 
The trial court did not commit plain error in a trafficking in 

cocaine by possession and by transportation, possession of a 
firearm by a felon, and felony speeding to elude arrest case by its 
instruction on reasonable doubt, because the record reflected 
that the instruction accurately defined reasonable doubt. 

7. Constitutional Law- cruel and unusual punishment-con- 
secutive sentences 

The trial court did not violate the Eighth Amendment prohi- 
bition against cruel and unusual punishment in a trafficking in 
cocaine by possession and by transportation, possession of a 
firearm by a felon, and felony speeding to elude arrest case by 
imposing consecutive sentences, because imposition of consecu- 
tive sentences standing alone does not constitute cruel and 
unusual punishment when all punishments were within the 
General Assembly's prescribed limits. 

Appeal by defendant from judgment entered 21 November 2002 
by Judge Peter M. McHugh in the Superior Court in Guilford County. 
Heard in the Court of Appeals 10 June 2004. 

Attorney Generul Roy Cooper; by Assistaut Attorney Gene?.aL 
David N. Kirkman,  for the State. 

Appellate Defender S t u p l ~ s  Hughes, by  Assistant Appellate 
Defenders Daniel R. Pollitt and Matthew D. Wunsche, for the 
defendant. 
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HUDSON, Judge. 

On 3 September 2002, the Grand Jury indicted the defendant on 
one count each of trafficking in cocaine by possession and by trans- 
portation, possession of a firearm by a felon, and felony speeding to 
elude arrest. Before trial, defendant moved to suppress evidence 
seized by police officers, which motion the trial court denied. The 
jury found defendant guilty on all charges. The trial court sentenced 
defendant to 17 to 21 months imprisonment on the firearm convic- 
tion, 12 to 15 months imprisonment on the eluding arrest conviction, 
and 175 to 219 months imprisonment on each of the trafficking con- 
victions. Defendant appeals, and for the reasons set forth below, we 
find no error. 

BACKGROUND 

On 8 July 2002, High Point Police Officers arrested a man ("the 
informant") on drug charges. The informant provided information 
about a drug deal that was to take place that evening, involving 
defendant. Based on this information, Greensboro and High Point 
police officers devised a plan to arrest defendant at one of two 
possible locations. The informant had previously given information 
to High Point police, which led to the seizure of multiple kilograms 
of cocaine. 

After several telephone conversations between defendant and the 
informant, it was finally determined that the delivery of the cocaine 
would take place at 990 p.m. in the parking lot of Coliseum Billiards 
in Greensboro. The informant used both a wire and a cell phone to 
signal the police when defendant drove into the parking lot. Police 
officers quickly surrounded defendant's minivan, which the inform- 
ant identified as one of three possible cars that defendant used, and 
identified themselves as police officers. 

Defendant immediately backed away over a curb and led the 
police on a high speed chase for nearly thirty miles into Randolph 
County. While pursuing the defendant, police officers recovered a 
firearm in a residential neighborhood in the same area where an 
unknown object was thrown from the minivan that produced sparks 
when it hit the pavement. 

Defendant attempted to flee on foot after he drove into a ditch at 
a rural intersection. Nearing a pond, defendant fell and threw a white 
plastic bag toward the water. Police apprehended the defendant and 
recovered the plastic bag, which was determined to contain cocaine. 
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Analysis 

[I] Defendant first argues that the trial court erred by denying his 
motion to suppress certain evidence, contending that the items were 
seized without probable cause or reasonable suspicion, and thus in 
violation of his Fourth Amendment rights. For the following reasons, 
we disagree and overrule this assignment of error. 

Our Courts have consistently held that "[a] motion i n  limine is 
insufficient to preserve for appeal the question of the admissibility 
of evidence if the defendant fails to further object to that evidence 
at the time it is offered at trial." State v. Conaway, 339 N.C. 487, 521, 
453 S.E.2d 824, 845, cert. denied, 516 U.S. 884, 133 L. Ed. 2d 153 
(1995)).' Rulings on motions in Limine are preliminary in nature and 
subject to change at trial, depending on the evidence offered, and 
"thus an objection to an order granting or denying the motion 'is 
insufficient to preserve for appeal the question of the admissibility of 
evidence.'" T&TDevelopment Co. v. Southern Nat. Bank of S.C., 125 
N.C. App. 600,602,481 S.E.2d 347, 349, disc. review denied, 346 N.C. 
185, 486 S.E.2d 219 (1997) (quoting Conaway, 339 N.C. at 521, 453 
S.E.2d at 845). 

Here, defendant assigned error and plain error to the denial of his 
motion to suppress, but failed to object to the admission of any of the 
items of evidence when offered at trial. Thus, we review only for 
plain error. 

Our Courts have consistently held that: 

[Tlhe plain error rule . . . is always to be applied cautiously and 
only in the exceptional case where, after reviewing the entire 
record, it can be said the claimed error is a 'tfundaw~ental error, 
something so basic, so prejudicial, so lacking in its elements that 
justice cannot have been done," or "where [the error] is grave 
error which amounts to a denial of a fundamental right of the - 
accused," or the error has " 'resulted in a miscarriage of justice or 
in the denial to appellant of a fair trial' " or where the error is 

1. This rule was changed by the legislature in 2003: "Once the court makes a 
definitive ruling on the record admitting or excluding evidence, either at or before trial, 
a party need not renew an objection or offer of proof to preserve a claim of error for 
appeal." N.C. Gen. Stat. $ 8C-1, Rule 103 (2) (2003). However, the amendment applies 
only to rulings on evidence made on or after 1 October 2003. Session Laws 2003-101, 
s.1. Thus, it does not apply to this case. 
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such as to "seriously affect the fairness, integrity or public repu- 
tation of judicial proceedings" or where it can be fairly said "the 
instructional mistake had a probable impact on the jury's finding 
that the defendant was guilty." 

State v. Odorn, 307 N.C. 655, 660, 300 S.E.2d 375, 378 (1983) (quoting 
United States v. Mecaskill, 676 F.2d 995, 1002 (4th Cir. 1982)). 

Our standard of review in evaluating a trial court's ruling on a 
suppression motion is well settled: 

the trial court's findings of fact 'are conclusive on appeal if sup- 
ported by competent evidence, even if the evidence is conflict- 
ing.' This Court must not disturb the trial court's conclusions if 
they are supported by the court's factual findings. However, the 
trial court's conclusions of law are fully reviewable on appeal. At 
a suppression hearing, conflicts in the evidence are to be 
resolved by the trial court. The trial court must make findings of 
fact resolving any material conflict in the evidence. 

State v. McArn, 159 N.C. App. 209, 211-12, 582 S.E.2d 371 373-74 
(2003) (internal citations omitted). However, where there is no ma- 
terial conflict in the evidence presented at the suppression hearing, 
specific findings of fact are not required. State v. Parks, 77 N.C. App. 
778, 336 S.E.2d 424 (1985). In that event, the necessary findings are 
implied from the admission of the challenged evidence. State v. 
Norman, 100 N.C. App. 660, 397 S.E.2d 647 (1990). 

Here, the trial court found that the evidence at the hearing was 
uncontroverted, and thus made no findings of fact. Based upon the 
evidence at the suppression hearing, the trial court ruled: (I)  that 
police officers had reasonable suspicion based upon information 
obtained from a confidential informant to conduct an investigatory 
stop of defendant, and, alternatively,(2) that despite attempts, police 
officers did not stop, seize, arrest or search defendant or his property 
"until defendant attempted to elude attempts of law enforcement offi- 
cers to approach him, by committing in the presence of the officers at 
least one felony offense." 

"Probable cause exists when there is a reasonable ground of sus- 
picion, supported by circumstances sufficiently strong in themselves 
to warrant a cautious man in believing the accused to be guilty." State 
v. Joyne?-, 301 N.C. 18, 21, 269 S.E.2d 125, 128 (1980) (quotations 
omitted). In cases involving confidential informants, "probable cause 
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is determined using a totality-of-the-circumstances analysis which 
permits a balanced assessment of the relative weights of all the vari- 
ous indicia of reliability . . . attending an informant's tip." State a. 
Holmes, 142 N.C. App. 614, 621, 544 S.E.2d 18, 22 (2001) (quotations 
omitted). A known informant's information may establish probable 
cause based upon a reliable track record in assisting the police. 
,41abama u. White, 496 U.S. 325, 332, 110 L. Ed. 2d 301, 310 (1990); see 
also State v. Riggs, 328 N.C. 213, 219, 400 S.E.2d 429, 433 (1991). 

Here, the police were alerted to a drug sale by an informant who 
had previously given information that led to an arrest and the confis- 
cation of multiple kilograms of cocaine. The drug sale was to be 
between the informant and defendant. The informant described the 
defendant and his vehicle, accurately described when and where the 
defendant would arrive to deliver the cocaine to the informant, and 
made a contemporaneous identification as defendant pulled into the 
parking lot. The police officers reasonably relied on information pro- 
vided them by the informant, which provided probable cause to stop 
and search defendant. 

The trial court also concluded that officers did not seize defend- 
ant until they actually detained him at the conclusion of the high 
speed chase. Defendant, on the other hand, contends that the officers 
seized him in the Coliseum Billiards parking lot. Both rely on the 
United States Supreme Court's decision in California v. Hodari, 499 
U.S. 621, 113 L. Ed. 2d 690 (1991). 

In Hodari, the defendant fled as officers approached him, and 
warned him to stop. The officers chased the defendant on foot for 
several blocks, during which tinie he tossed away a substance later 
determined to be cocaine. The defendant was not physically detained 
until police officers ultimately caught and tackled him. The United 
States Supreme Court, in affirming the denial of the defendant's 
motion to suppress evidence, held that "assuming that [the offi- 
cer's] pursuit in the present case constituted a 'show of authority' 
enjoining [the defendant] to halt, since [the defendant] did not com- 
ply with that injunction he was not seized until he was tackled. The 
cocaine abandoned while he was running was in this case not the 
fruit of a seizure . . . ." Id. at, 629, 113 L. Ed. 2d at 699. 

Here, the facts are very similar to those in Hoda?.i. When the 
defendant arrived for the drug sale, police officers, properly identify- 
ing themselves, attempted to stop him while he was in his vehicle. 
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Seeing the police surround his vehicle, defendant drove backwards 
over a curb and fled, leading police on a high speed police chase for 
over twenty-eight miles before he was ultimately detained. Here, as in 
Hodari, we conclude that "[tlhe cocaine abandoned while [defend- 
ant] was running was in this case not the fruit of a seizure, and his 
motion to exclude evidence of it was properly denied." Id. The police 
had probable cause to initiate a stop but no seizure occurred until 
defendant was physically restrained. The trial court did not err in 
denying defendant's motion to suppress this evidence. 

[2] Defendant next contends that the trial court erred in admit- 
ting evidence of defendant's prior convictions of cocaine traffick- 
ing. We disagree. 

N.C. Gen. Stat. 5 14-415.113 provides that "[wlhen a person is 
charged under this section, records of prior convictions of any 
offense, whether in the courts of this State, or in the courts of any 
other state of the United States, shall be admissible in evidence for 
the purpose of proving a violation of this section." Here, the plain lan- 
guage of the statute controls and the trial court properly admitted the 
prior convictions for proving possession of a firearm by a felon. 

[3] Defendant next argues that his prior cocaine possession convic- 
tions could not be used to charge him with possession of a firearm by 
a felon. Defendant contends that possession of cocaine is a misde- 
meanor under N.C. Gen. Stat. 5 90-95(d)(2), and thus does not sup- 
port a conviction under N.C. Gen. Stat. 14-415.1(a). However, our 
Supreme Court has held that cocaine possession is a felony despite 
statutory references to it as a misdemeanor. See State v. Jones, 358 
N.C. 473, 598 S.E.2d 125 (2004). Thus, defendant's prior possession 
convictions are sufficient to support his conviction, and we overrule 
this assignment of error. 

[4] Defendant also contends that the evidence was insufficient to 
show that he possessed a firearm. However, the State's evidence did 
tend to show that one officer saw an object coming out of the van 
which was controlled solely by defendant, and that sparks flew when 
the object hit the ground. A firearm was recovered within minutes 
from a nearby roadside. In the light most favorable to the State, this 
evidence supports an inference that defendant possessed the firearm. 
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State v. Patterson, 335 N.C. 437,450, 439 S.E.2d 578, 585 (1994). This 
assignment of error has no merit. 

IV. 

[5] Defendant next argues that the trial court erred by not instruct- 
ing the jury on the lesser included offense of trafficking in 200-400 
grams of cocaine. We disagree. 

A defendant "is entitled to an instruction on a lesser included 
offenses if the evidence would permit a jury rationally to find him 
guilty of the lesser offense and acquit him of the greater." State v. 
Leaxer, 353 N.C. 234, 237, 539 S.E.2d 922, 924 (2000) (internal quota- 
tion marks and citations omitted). However, "a lesser offense should 
not be submitted to the jury if the evidence is sufficient to support a 
finding of all the elements of the greater offense, and there is no evi- 
dence to support a finding of the lesser offense." State v. ATelson, 341 
N.C. 695, 697,462 S.E.2d 225, 226 (1995). 

Here, defendant contends that the bag containing the cocaine 
seized by police officers could have contained dirt or other debris, 
thus lessening the amount of actual cocaine in the bag and war- 
ranting the requested instruction. However, the only forensic expert 
testified that 438.1 grams of cocaine was recovered by police offi- 
cers; we see no reasonable inference from this evidence that the 
quantity was as defendant argues. Thus, the trial court did not err 
in refusing to give the requested instruction. We overrule this as- 
signment of error. 

v. 
[6] Defendant also contends that the trial court committed plain 
error in its instruction to the jury defining reasonable doubt. 
Although shorter and approved definitions are encouraged, our 
Supreme Court has held that a judge did not mislead or confuse the 
jury by giving instructions that began with ten things reasonable 
doubt was not, since he gave equal time to what did constitute rea- 
sonable doubt. State v. Ward, 286 N.C. 304, 310, 210 S.E.2d 407, 412 
(1974), death penalty vacated, War-d v. North Carolina, 428 U.S. 903, 
49 L. Ed. 2d 1207 (1976). Here, the record reflects that the instruction 
accurately defined reasonable doubt, if not in the clearest terms. We 
hold that there was no error. 

VI . 
[7] Finally, defendant argues that the consecutive sentences imposed 
here constitute cruel and unusual punishment despite the precedents 
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indicating otherwise. We are bound to follow the case law which 
specifically states the following: 

We first note our Supreme Court has held that the [Eighth 
Amendment's] prohibition against cruel and unusual punishment 
'does not require strict proportionality between the crime and 
sentence . . . [but] forbids only extreme sentences that are 
'grossly disproportionate' to the crime.' Indeed, the sentences 
imposed upon defendant, albeit consecutive, were within the pre- 
sumptive statutory range authorized for her drug trafficking 
offenses under the Structured Sentencing Act. 

State v. Parker, 137 N.C. App. 590, 603-04, 530 S.E.2d 297, 306 (2000) 
(internal citations omitted). See also State v. Barts, 316 N.C. 666, 697, 
343 S.E.2d 828, 848 (1986) (concluding that "imposition of consecu- 
tive sentences, standing alone, does not constitute cruel and unusual 
punishment" as all punishments were within the General Assembly's 
prescribed limits). The trial judge, therefore, did not err or violate the 
Eighth Amendment in imposing these consecutive sentences. 

No error. 

Judges GEER and THORNBURG concur. 

JERRY WAYNE WHISNANT, JR., PL~INTIFF V. ROBERTO CARLOS HERRERA, 
DEFENDANT 

NO. COA03-1607 

(Filed 2 November 2004) 

1. Motor Vehicles- contributory-negligence-automobile 
collision-speeding 

There was sufficient evidence to submit contributory negli- 
gence to the jury where a collision occurred as defendant pulled 
around a stopped car on a narrow street on Halloween night, and 
plaintiff's speed (estimated by an officer after the accident) was 
five miles an hour over the speed limit even though children were 
leaving the parked car. Plaintiff could have foreseen that some 
generally injurious consequence might occur. 
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2. Civil Procedure- motion for j.n.0.v. and new trial-under- 
lying motion for directed verdict denied 

There was no error in the denial of a motion for a judg- 
ment notwithstanding the verdict where the underlying motion 
for a directed verdict was properly denied. Furthermore, none 
of the grounds for a new trial listed in N.C.G.S. # 1A-1, Rule 59 
were present. 

Appeal by plaintiff from judgment entered 30 April 2003 and 
order entered 24 June 2003 by Judge John R. Mull in Catawba County 
District Court. Heard in the Court of Appeals 14 September 2004. 

Campbell & Taylo?; PC. ,  by Robyn M. Lacy, for plaintiff- 
appellant. 

Morris, York, Williams, Surles 6;: Barringel; L.L.P, by John P 
Bawinger and Heather G. Connor, for defendant-appellee. 

TIMMONS-GOODSON, Judge. 

Jerry Wayne Whisnant, Jr. ("plaintiff") appeals the trial court 
judgment denying plaintiff any recovery from Roberto Carlos Herrera 
("defendant") and the trial court order denying plaintiff's motion for 
judgment notwithstanding the verdict and motion for a new trial. For 
the reasons discussed herein, we affirm the trial court's judgment. 

The facts and procedural history pertinent to the instant appeal 
are as follows: On 31 October 2000, plaintiff was traveling in his ve- 
hicle in the northbound lane of North Main Street Parallel ("Main 
Street") in Granite Falls. As plaintiff proceeded along Main Street, 
defendant was stopped in his vehicle behind a third vehicle parked in 
the southbound lane of Main Street. As plaintiff's vehicle approached, 
defendant drove his vehicle from the southbound lane of Main Street 
into the northbound lane of Main Street, in an attempt to maneuver 
his vehicle around the vehicle blocking the southbound lane. When 
plaintiff saw defendant's vehicle enter plaintiff's lane of travel, plain- 
tiff applied his vehicle's brakes. The two vehicles nevertheless col- 
lided "head-on" in the northbound lane of Main Street. 

Granite Falls Police Department Officer Chris Robinson ("Officer 
Robinson") investigated the accident. After examining the scene of 
the accident, Officer Robinson determined that defendant's vehicle 
had not left any skid marks and that plaintiff's vehicle had left skid 
marks measuring thirty-two feet in length. Officer Robinson then esti- 
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mated that plaintiff's vehicle was traveling forty miles per hour at the 
moment plaintiff first applied the brakes, and thirty miles per hour at 
the moment the two vehicles collided. Following his investigation, 
Officer Robinson cited defendant for driving left of center. 

As a result of the accident, plaintiff received injuries to his neck 
and lower back. On 31 August 2001, plaintiff filed a complaint against 
defendant, alleging that defendant's negligent operation of his vehicle 
was the proximate cause of the accident. On 2 January 2002, defend- 
ant filed an answer denying plaintiff's allegations and asserting the 
affirmative defense of contributory negligence. 

The case proceeded to trial the week of 15 January 2003. At trial, 
plaintiff testified that, as his vehicle approached the vehicle parked in 
the southbound lane, plaintiff maneuvered his vehicle toward the 
shoulder of the northbound lane. Plaintiff further testified that he 
was unsure of his exact speed prior to applying his vehicle's brakes, 
but he did not believe that he was speeding. Plaintiff also testified 
that, because it was Halloween and he was aware there were children 
in the area, he was paying careful attention prior to the accident. 

Defendant testified that Main Street was narrow and barely wide 
enough for two cars to pass. He further testified that as he maneu- 
vered his vehicle around the vehicle parked in the southbound lane of 
travel, he did not see plaintiff's vehicle approaching. Defendant testi- 
fied that there were children entering and exiting the parked vehicle 
at the time of the accident, and he admitted that in order to maneu- 
ver his vehicle around the parked vehicle, he was forced to enter the 
northbound lane of Main Street. 

At the close of all the evidence, both parties moved for a directed 
verdict on the issues of negligence and contributory negligence. The 
trial court denied both motions and subsequently submitted both 
issues to the jury. On 16 January 2003, the jury found defendant neg- 
ligent and plaintiff contributorily negligent, thereby denying plaintiff 
any recovery for damages. On 30 April 2003, the trial court entered 
judgment in the case and ordered that plaintiff have and recover 
nothing from defendant. On 9 May 2003, plaintiff moved the trial 
court for judgment notwithstanding the verdict, or, in the alternative, 
a new trial. On 24 June 2003, the trial court denied plaintiff's motion. 
Plaintiff appeals. 

The issues on appeal are whether the trial court erred by: (I) 
denying plaintiff's motion for directed verdict; and (11) denying plain- 
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tiff's motion for judgment notwithstanding the verdict, or, in the al- 
ternative, new trial. 

[I] Plaintiff first argues that the trial court erred in denying his 
motion for directed verdict. Plaintiff asserts that there was insuffi- 
cient evidence to submit the issue of contributory negligence to the 
jury. We disagree. 

The purpose of a motion for directed verdict is "to test the legal 
sufficiency of the evidence to take the case to the jury and to support 
a verdict for plaintiffs[.]" Wallace v. Evans, 60 N.C. App. 145, 146, 298 
S.E.2d 193, 194 (1982). The evidence should be considered in the light 
most favorable to the nonmovant, and the nonmovant is to be given 
the benefit of all reasonable inferences from the evidence. Id. "If 
there is more than a scintilla of evidence supporting each element of 
the nonmovant's case, the motion for directed verdict should be 
denied." Snead v. Holloman, 101 N.C. App. 462,464, 400 S.E.2d 91, 92 
(1991). Thus, where a defendant pleads an affirmative defense such 
as contributory negligence, "a motion for directed verdict is properly 
granted against the defendant where the defendant fails to present 
more than a scintilla of evidence in support of each element of his 
defense." Id. 

Contributory negligence is "negligence on the part of the plaintiff 
which joins, simultaneously or successively, with the negligence of 
the defendant . . . to produce the injury of which the plaintiff com- 
plains." Jackson v. McBride, 270 N.C. 367, 372, 154 S.E.2d 468, 471 
(1967). Our Supreme Court has previously stated that "two elements, 
at least, are necessary to constitute contributory negligence[.]" 
Construction Co. v. R.R., 184 N.C. 179, 180, 113 S.E. 672, 673 (1922). 
The defendant must demonstrate: (1) a want of due care on the part 
of the plaintiff; and (2) a proximate connection between the plaintiff's 
negligence and the injury. Id. "There must be not only negligence on 
the part of the plaintiff, but contributory negligence, a real causal 
connection between the plaintiff's negligent act and the injury, or it is 
no defense to the action." Id. (emphasis in original). 

"If the evidence raises only a 'mere conjecture' of contributory 
negligence, the issue should not be submitted to the jury." Brown v. 
Wilkins, 102 N.C. App. 555, 557, 402 S.E.2d 883, 884 (1991) (citing 
Radford v. Norris, 74 N.C. App. 87, 88, 327 S.E.2d 620, 621, disc. 
revieto denied, 314 N.C. 117, 332 S.E.2d 483 (1985)). "However, since 
negligence usually involves issues of due care and reasonableness of 
actions under the circumstances, it is especially appropriate for 
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determination by the jury." Radford, 74 N.C. App. at 88-89, 327 S.E.2d 
at 621-22. "In 'borderline cases,' fairness and judicial economy sug- 
gest that courts should decide in favor of submitting issues to the 
jury." Id.  at 89, 327 S.E.2d at 622 (citation omitted). 

When considered in the light most favorable to defendant, the 
evidence in the instant case tends to show the following: (1) Main 
Street is a narrow road that is barely wide enough for two cars to 
pass; (2) as plaintiff was traveling northbound on Main Street, 
defendant maneuvered his vehicle around a vehicle parked in the 
southbound lane of Main Street; (3) there were children entering and 
exiting the parked vehicle at the time of the accident; (4) although 
plaintiff applied his brakes, plaintiff's vehicle and defendant's vehicle 
nevertheless collided in the northbound lane of Main Street; (5) prior 
to the accident, plaintiff's vehicle was traveling at approximately 
forty miles per hour. We conclude that this evidence does more than 
raise "mere conjecture" on the issue of contributory negligence. 

We recognize that our Supreme Court has previously stated that 
"[olrdinarily a person has no duty to anticipate negligence on the part 
of others. . . . [H]e has the right to assume and to act on the assump- 
tion that others will observe the rules of the road and obey the law." 
Penland v. Green, 289 N.C. 281, 283, 221 S.E.2d 365, 368 (1976). 
However, in Penland, the Court further stated that "the right to rely 
on this assumption is not absolute." Id. Thus, where "circumstances 
existing at the time are such as reasonably to put a person on notice 
that he cannot rely on the assumption, he is under a duty to exercise 
that care which a reasonably careful and prudent person would exer- 
cise under all the circumstances then existing." Id. 

In the instant case, the evidence presented at trial tends to show 
that as plaintiff approached the scene of the accident, plaintiff was 
aware it was Halloween and that children might be in the area. 
Nevertheless, plaintiff continued to exceed the speed limit of Main 
Street, even though, according to defendant, children were exiting 
the vehicle parked in the southbound lane. We conclude that this evi- 
dence was sufficient to extinguish the presun~ption in plaintiff's favor 
and is sufficient to support the trial court's decision to submit the 
issue of contributory negligence to the jury. 

Plaintiff maintains that defendant's evidence failed to establish a 
proximate causal connection between plaintiff's allegedly negligent 
actions and the accident. In support of this assertion, plaintiff cites 
Ellis 21. Whitake?", 156 N.C. App. 192, 576 S.E.2d 138 (2003). The plain- 
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tiff in Ellis appealed the trial court's judgment finding her contribu- 
torily negligent for an accident involving defendant and denying her 
motions for judgment notwithstanding the verdict. This Court 
reversed, concluding that because "the evidence failed to establish a 
proximate connection between plaintiff's speed and the accident[,]" 
the trial court erred in submitting the issue of contributory negli- 
gence to the jury. 156 N.C. App. at 196,576 S.E.2d at 141. We conclude 
that the instant case is distinguishable from Ellis. 

In Ellis, the defendant-driver admitted that he did not see plain- 
tiff's vehicle prior to impact, but nevertheless testified that he 
thought that the plaintiff was speeding. According to the defendant- 
driver, the plaintiff was traveling "approximately forty-five to fifty- 
five miles per hour" prior to impact, an estimate that the defendant- 
driver " 'arrived at . . . based upon the severity of the impact of 
[plaintiff's] car into [defendants'] car and what [plaintiff's] car did to 
[defendants'] car as a result of the impact.' " Id. at 194, 576 S.E.2d at 
140. On appeal, this Court recognized that "[d]efendantsl evidence 
regarding plaintiff's speed suggested negligence on her part[.]" Id. at 
196, 576 S.E.2d at 141. However, we concluded that "whether or not 
she was speeding, 'plaintiff was not required to anticipate that the 
defendant would be negligent.' " Id.  (quoting Cicogna v. Holder, 345 
N.C. 488, 489, 480 S.E.2d 636, 637 (1997)). Thus, we held that 
"[wlithout more, defendants failed to establish the 'real causal con- 
nection' between plaintiff's negligence and the accident necessary to 
prove plaintiff was contributorily negligent." Ellis, 156 N.C. App. at 
196, 576 S.E.2d at 141. 

In the instant case, the evidence presented at trial is not so  spec- 
ulative as to warrant a similar disposition. Officer Robinson investi- 
gated the scene and measured the visible skid marks immediately 
after the accident. Officer Robinson testified that although he "didn't 
result [it] as being a contributing factor," he estimated plaintiff's 
speed prior to the accident to be "approximately forty" miles per 
hour, or five miles over the speed limit. Officer Robinson also testi- 
fied that he measured the skid marks of plaintiff's vehicle and found 
them to be thirty-two feet long. Defendant testified that the roadway 
upon which the accident occurred was "very narrow" and "barely 
wide enough for two cars to pass." Although plaintiff testified that at 
the time of the accident he was "unsure" of his speed, he further tes- 
tified that he did not believe he was speeding because "I kind of have 
a feel for hpw I'm traveling as to what the vehicle is going to do." 
Plaintiff also testified that he saw the van parked in front of defend- 
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ant's vehicle, but "[flrom the time I seen the defendant, I was right 
there. There was nothing else I could do." 

We conclude the evidence presented at trial is sufficient to sup- 
port the causal element of a contributory negligence defense. 
"Proximate cause is an inference of fact to be drawn from other 
facts and circumstances. Only when the facts are all admitted and 
only one inference may be drawn from them will the court declare 
whether an act was the proximate cause of an injury or not." Adams 
v. Mills, 312 N.C. 181, 193,322 S.E.2d 164, 172 (1984). Unlike the facts 
of Ellis, the facts and circumstances of the instant case suggest a 
"real causal connection" exists between plaintiff's actions and the 
accident. Viewed in the light most favorable to defendant, the evi- 
dence produced at trial tends to show that plaintiff was exceeding the 
speed limit on a narrow road while approaching a vehicle stopped in 
the opposite lane of travel. Plaintiff was driving on Halloween night, 
and in an area where children were exiting and entering vehicles on 
the roadway. 

"[Wlhen the principles of proximate causation are applied to 
the instant case, the issue becomes whether a person of ordinary 
prudence in the plaintiff's position would have foreseen that an acci- 
dent, or some generally injurious consequence would occur under the 
facts as they existed." Adams, 312 N.C. at 194, 322 S.E.2d at 172. In 
light of the evidence produced at trial, the jury could have found 
that, in the exercise of reasonable and ordinary prudence, plaintiff 
could have foreseen that some generally injurious consequence might 
occur were he to continue speeding on a narrow road toward a ve- 
hicle stopped in the opposing lane and from which children were 
exiting. Therefore, we conclude that the trial court did not err in 
denying plaintiff's motion for directed verdict on the issue of con- 
tributory negligence. 

[2] Plaintiff next argues that the trial court erred in denying his post- 
trial motion for judgment notwithstanding the verdict, or, in the alter- 
native, new trial. We note initially that a motion for judgment 
notwithstanding the verdict "is simply a renewal of a party's earlier 
motion for directed verdict[.]" Kearns v. Horsley, 144 N.C. App. 200, 
207,552 S.E.2d 1, 6, disc. review denied, 354 N.C. 573, 559 S.E.2d 179 
(2001). Thus, " 'on appeal the standard of review for a [judgment 
notwithstanding the verdict] is the same as that for a directed verdict, 
that is whether the evidence was sufficient to go to the jury.' " Id. at 
207, 552 S.E.2d at 6 (citation omitted). Therefore, because we con- 
clude supra that the trial court did not err in denying plaintiff's 
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motion for directed verdict, we also conclude that the trial court did 
not err in denying plaintiff's post-trial motion for judgment notwith- 
standing the verdict. 

Furthermore, after reviewing the record in the instant case, we 
have determined that none of the causes or grounds listed under N.C. 
Gen. Stat. 9 1A-1, Rule 59 (2003) exist in the instant case, and thus a 
new trial was not required. Therefore, we hold that the trial court did 
not err in denying defendant's post-trial motion, and accordingly, we 
affirm the trial court's judgment. 

Affirmed. 

Judges HUNTER and McCULLOUGH concur. 

ROBERT M. WARD, EMPLOYEE, PLAINTIFF V. WAKE CO. BOARD O F  EDUCATION, 
AND CAROLINA SUNROCK CORPORATION, EMPLOYERS, DEFENDANT, NORTH 
CAROLINA SCHOOL BOARDS INSURANCE TRUST AND ITT HARTFORD; 
CARRIER, DEFENDANTS 

No. COA03-1578 

(Filed 2 November 2004) 

Appeal and Error; Workers' Compensation- appealability- 
modification of deputy commissioner's order 

An Industrial Commission order deeming an earlier dismissal 
of plaintiff's workers' compensation claim to be without preju- 
dice and allowing plaintiff one year to refile was interlocutory 
and not immediately appealable where the order did not resolve 
the issue between the parties and did not jeopardize a substantial 
right of defendants. 

Appeal by defendants from order entered 11 July 2003 by the 
North Carolina Industrial Commission. Heard in the Court of Appeals 
1 September 2004. 

Law Offices of James Scott Farrin, by J. Michael Mackay, for 
plaintiff-appellee. 

Lewis & Roberts, PL.L.C., by Bryant D. Parris, 111, for 
defendant-appellant Sunrock/ITT 
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Attorney General Roy Cooper, by Assistant Attorney General 
Patrick S. Wooten, for defendant-appellant Wake County Board 
of Education. 

LEVINSON, Judge. 

Defendants appeal from an order of the North Carolina Industrial 
Commission deeming an earlier dismissal of plaintiff's claims to be 
without prejudice. 

The relevant factual and procedural history of this case is sum- 
marized as follows: Plaintiff suffered a cornpensable workplace 
injury on 25 August 1994. On 26 September 1995 deputy commis- 
sioner Shuping issued an opinion awarding plaintiff workers' com- 
pensation benefits, which was substantially upheld in an opinion of 
the Full Commission, issued on 4 April 1996, in I.C. file no. 423957. 
Defendant Carolina Sunrock and plaintiff Robert Ward appealed to 
this Court, which affirmed the Industrial Commission in an unpub- 
lished opinion filed 1 July 1997. 

On 8 August 1997, while plaintiff was employed by defendant 
Wake County Board of Education, he allegedly suffered another 
workplace injury. Defendants Wake Co. Bd. of Educ. and N.C. School 
Boards Insurance Trust denied plaintiff's claim, and the case was 
heard before deputy commissioner Glenn. On 25 March 1998 Glenn 
ruled from the bench that defendants Sunrock and ITT be added as 
"potential defendant[s] in this matter" and that he would "have to 
combine" the files for both the earlier claim (file no. 466695, award 
upheld by this Court July 1997) with the claim then being heard (I.C. 
file no. 435240). He directed the parties to draft an order adding 
Sunrock and ITT as defendants. Although this order does not appear 
in the record, a second hearing was held before Glenn in July 1998, 
attended by both sets of defendants. The next order in the record is 
dated 16 October 2000, more than two years later. In this order Glenn 
directed the parties to submit a proposed opinion and award by 12 
November 2000, after which date "the Opinion and Award will be 
written without [a submission of a proposed opinion and award]." 

The record contains only one order directing plaintiff to provide 
discovery. In this order, filed 12 January 2001, Glenn ordered plaintiff 
to provide defendants, no later than I February 2001, with copies of 
"medical records, rehabilitation report[s] and employment records in 
their possession since July 1, 1998." Thereafter, defendants appar- 
ently moved for dismissal of plaintiff's claims, although this motion 
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does not appear in the record. Without conducting a hearing, Glenn 
issued an order on 21 May 2001 stating that: 

Upon motion of the counsel for both defendants for an Order dis- 
missing plaintiff's claim for his failure to respond to discovery as 
ordered; and, not receiving any response from plaintiff as to 
defendants' motion to dismiss; it appears that defendants' motion 
should be allowed. 

IT IS THEREFORE ORDERED that this action shall be and is 
hereby dismissed as to both defendants. 

Plaintiff subsequently obtained different counsel. On 21 February 
2002 he filed a new Form 33 request for a hearing, which was sched- 
uled for 26 August 2002. On 10 September 2002 Glenn entered an 
order removing plaintiff's claims from the hearing docket and stating: 

. . . [Dlefendants moved that this matter be dismissed because the 
Industrial Commission did not have jurisdiction of this matter in 
that an Order had been entered . . . on May 21 2001, dismissing 
this claim pursuant to defendants' motion; plaintiff did not appeal 
the dismissal nor did plaintiff ask that the Order be reconsidered, 
therefore the Order . . . is still valid and outstanding; . . . . IT IS 
THEREFORE ORDERED that this case is hereby removed from 
the hearing docket in that it has been previously dismissed. 

On 12 September 2002 plaintiff appealed the Commissioner's order. In 
another motion, plaintiff sought to have the dismissal of 21 May 2001 
either vacated, interpreted as having been entered without prejudice, 
or "remanded on an interlocutory basis for full hearing on the merits." 
On I1 July 2003, the Industrial Commission entered an order denying 
plaintiff's appeal from Glenn's order removing his new claim from the 
docket, but ordering that Glenn's earlier dismissal of plaintiff's claims 
"is deemed to be WITHOUT PREJUDICE." From this order, defend- 
ants appeal. 

On 22 August 2003 plaintiff filed a motion for disn~issal of defend- 
ants' appeal, on the grounds that defendants have appealed from an 
interlocutory order not subject to immediate review. 

"Interlocutory orders and judgments are those 'made during the 
pendency of an action which do not dispose of the case, but instead 
leave it for further action by the trial court to settle and determine the 
entire controversy.' Generally, there is no right of immediate appeal 
from interlocutory orders and judgments." S h a v e  LI. Worland, 351 
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N.C. 159, 161, 522 S.E.%d 577, 575 (1999) (quoting Cawiker L). 

Cawiker, 350 N.C. 71, 73, 511 S.E.Bd 2, 4 (1999)). 

Defendants herein appeal from an order deeming the earlier dis- 
missal of plaintiff's claims to be without prejudice, and allowing 
plaintiff a year from the date of the order to refile. This Court has pre- 
viously held sin~ilar orders to be interlocutory. In Johnson v. N.C. 
Dept. of Transportation, 70 N.C. App. 784, 321 S.E.2d 20 (19841, a 
deputy commissioner of the Industrial Commission dismissed the 
plaintiff's claim, which had been filed under the Tort Claims Act. The 
plaintiff appealed to the Full Commission, which "amended [the 
Deputy Commissioner's] order to provide that the claim be dismissed 
without prejudice so that the plaintiff could file a new action based 
on the same claim within one year of the Commission's order." I d .  at 
785, 321 S.E.2d at 20. On appeal, defendant argued that the 
Commission's order, deeming the earlier dismissal to be without 
prejudice, constituted a final judgment because "[tlhe case was not 
remanded to the deputy con~missioner and any further proceed- 
ings must be brought with new pleadings and a new docket num- 
ber." Id.  On this basis, the defendants sought inmediate review. 
This Court held: 

We believe that to hold that any claim brought on the same 
facts as were alleged in this case is a different case would be to 
exalt form over substance. If the plaintiff brings another action 
based on the same facts as those on which this case is based 
it will be a continuation of this case. That being so, the order 
of the Industrial Commission is not a final judgment disposing of 
the case. 

Id.  Although the decision was made in the context of the Tort Claims 
Act, we find the reasoning of tJohnson also applicable as to workers' 
compensation cases. Notwithstanding that as a technical matter 
plaintiff may have to file a new claim form, we conclude that defend- 
ants appeal is from an interlocutory order that does not resolve the 
issues between the parties. 

Although ordinarily a party may not appeal an interlocutory 
order, appeal is allowed where denial of immediate review would 
jeopardize a "substantial right" of the appellant. N.C.G.S. 5 7A-27 
(d)(l) (2003) (allowing appeal of right to this Court from "any in- 
terlocutory order or judgment" that "(a]ffects a substantial right[.]"). 
" 'Essentially a two-part test has developed-the right itself must be 
substantial and the deprivation of that substantial right must poten- 
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tially work injury . . . if not corrected before appeal from final judg- 
ment.' " Pavco Hotels v. Piedmont Natural Gas Co., 332 N.C. 288, 
292, 420 S.E.2d 426, 428 (1992) (quoting Goldston v. American 
Motors COT?., 326 N.C. 723, 726, 392 S.E.2d 735, 736 (1990)). 

"Our Supreme Court has stated that the possibility of having to 
retry an issue already litigated can be a substantial right. Accordingly, 
'the denial of a motion for summaly judgment based on the defense 
of res judicata may affect a substantial right, making the order imme- 
diately appealable.' " Naddeo v. Allstate Ins. Co., 139 N.C. App. 311, 
317, 533 S.E.2d 501, 505 (2000) (citing Green v. Duke Power Co., 305 
N.C. 603, 606, 290 S.E.2d 593, 595 (1982), and quoting Bockweg v. 
Anderson, 333 N.C. 486, 491, 428 S.E.2d 157, 161 (1993)). "The doc- 
trine of res judicata precludes relitigation of final orders of the Full 
Commission and orders of a deputy commissioner which have not 
been appealed to the Full Commission." Bryant v. Weyerhaeuser Co., 
130 N.C. App. 135, 138, 502 S.E.2d 58,61 (1998) (citing Hogan v. Cone 
Mills Corp., 315 N.C. 127, 135-36, 337 S.E.2d 477,482 (1985), rev'd on 
other grounds, 326 N.C. 476, 390 S.E.2d 136 (1990)). Defendants 
herein argue that the Commission's order violated principles of res 
judicata, and is, therefore, immediately appealable. We disagree. 

Commissioner Glenn's order of dismissal did not specify whether 
it was with or without prejudice. Accordingly, it is held to be a dis- 
missal with prejudice. Harvey v. Cedar Creek BP, 149 N.C. App. 873, 
875, 562 S.E.2d 80, 82 (2002) ("[Tlhe involuntary dismissal of 
Plaintiff's claim entered by the deputy commissioner. . . which does 
not mention whether it was entered with or without prejudice, must 
be construed as having been entered with prejudice."). 

As a dismissal with prejudice, it constitutes a final judgment on 
the merits. See Hogan, 315 N.C. at 136, 337 S.E.2d at 482 ("[An] order 
of dismissal granted at the instance of a party's opponent . . . was a 
final dismissal of [plaintiff's] claim on the merits."). In Hogan, as in 
the instant case, the plaintiff failed to appeal from a dismissal with 
prejudice. Several years later, he filed a new claim, and was awarded 
benefits. On appeal, this Court held that the dismissal of his first 
claim was res judicata with respect to the second claim. The North 
Carolina Supreme Court agreed that as long as the dismissal stood, a 
second claim was barred. However, the Court also held that the 
Industrial Commission possessed the "inherent power to set aside 
one of its former judgments" which authority is "analogous to that 
conferred upon the courts by N.C.R. Civ. P. 60(b)(6)." Id. at 137, 337 
S.E.2d at 483. The Court explained that this authority: 
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to provide relief against the operation of a former judgment . . . is 
a remedy fashioned by courts to relieve hardships which from 
time to time arise from a fast and hard adherence to the usual 
rule that judgments should not be disturbed once entered. The 
remedy has been characterized by a flexibility which enables it to 
be applied in new situations to avoid the particular injustices 
inherent in them. . . . [W]e believe the legislature impliedly vested 
such power in the Commission[.] 

Id. at 139-40, 337 S.E.2d at 484. 

Significantly, the Hogan Court held further that, if the Industrial 
Commission chose to exercise its authority to set aside the earlier 
dismissal, res judicata would no longer bar plaintiff from bring- 
ing a new claim: 

The decision whether to set aside the judgment rests, in the first 
instance, within the judgment of the Commission. If the 
Commission refuses to set aside the former judgment, Hogan's 
claim will be barred by res judicata. If, on the other hand, the 
Commission does set aside the former judgment, no final judg- 
ment on the merits will exist to bar this action[.] 

Id. at 142, 337 S.E.2d at 477. 

Thus, the "Full Commission has the inherent power, 'analogous to 
that conferred on courts by Rule 60(b)(6),' to set aside or modify its 
own orders, including final orders of the deputy commissioners[.]" 
Bryant, 130 N.C. App. at 138, 502 S.E.2d at 61 (citing Hogan, 315 N.C. 
at 129, 337 S.E.2d at 478). 

In the instant case, the Commission exercised its inherent 
power to modify or set aside an order. The issue addressed by 
Commissioner Glenn was whether to grant defendants' motion for 
dismissal. The Full Commission did not "relitigate" the issue of the 
merits of defendants' motion for dismissal. Nor did the Commission 
conclude as a matter of law that the order had been entered without 
prejudice. Rather, the Commission modified the dismissal order by 
ordering that it be "deemed to have been entered without preju- 
dice." The definition of the word "deemed" in the legal context is 
"considered" or "treated as if." BLACK'S LAW DICTIONARY 415 (6th ed. 
1990); Bryan A. Garner, A DICTIONARY OF MODERN LEGAL USAGE 254 (2d 
ed. 1995). Thus, the Commission modified the dismissal by ordering 
that it be "treated as if' it had been entered without prejudice. We 
conclude that the Commission's order neither implicates defend- 
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ants' right to avoid relitigation of a final order, nor presents other 
issues of res judicata. 

We next consider whether the Commissioner's order is subject to 
immediate appellate review. "While 'the Rules of Civil Procedure are 
not strictly applicable to proceedings under the Workers' 
Compensation Act,' they may provide guidance in the absence of an 
applicable rule under the Workers' Compensation Act." Harvey, 149 
N.C. App. at 875,562 S.E.2d at 81 (quoting Hogan, 315 N.C. at 137,337 
S.E.2d at 483). In this case, the Commission exercised its inherent 
authority to grant relief from judgment, which the North Carolina 
Supreme Court has held is "analogous to" a civil court's authority 
under N.C.G.S. IA-1, Rule 60(b) (2003). Accordingly, we find it rele- 
vant that there is no general right of immediate appeal from an inter- 
locutory order entered pursuant to Rule 60(b). See Bailey v. Gooding, 
301 N.C. 205, 270 S.E.2d 431 (1980) (dismissing appeal from inter- 
locutory order allowing motion to set aside default judgment). Nor is 
there a general right of immediate appeal from an order setting aside 
a prior dismissal. See, e.g., Waters u. Personnel, Inc., 294 N.C. 200, 
240 S.E.2d 338 (1978) (holding no substantial right implicated by 
appeal from order setting aside earlier order for summary judgment); 
Yang v. Three Springs Inc., 142 N.C. App. 328, 542 S.E.2d 666 (2001) 
(dismissing as interlocutory an appeal from order rescinding earlier 
dismissal). We conclude that there is no general right to immediate 
review of the Commission's order setting aside or modifying an ear- 
lier order of a deputy Commissioner. We also conclude that no sub- 
stantial right will be lost by delaying appeal until final resolution of 
plaintiff's claims. Defendants argue that, if their appeal is dismissed, 
they will "be required to incur significant litigation costs." However, 
"the mere avoidance of a rehearing on a motion or the avoidance of a 
trial when summary judgment is denied is not a 'substantial right.' " 
LaFulce u. Wolcott, 76 N.C. App. 565, 568, 334 S.E.2d 236, 238 (1985). 
We conclude that dismissal of the present interlocutory appeal will 
not jeopardize a substantial right. 

Defendants Sunrock and ITT also argue that the Commission's 
authority to modify or set aside an earlier order of dismissal 
"assumes a timely appeal." Defendants cite no authority for this state- 
ment, and Hogan indicates otherwise. Indeed, the plaintiff therein did 
not appeal the involuntary disn~issal of his claims, and his subsequent 
claim was filed after a much longer time interval than in the instant 
case. Defendant Wake County Board of Education makes a similar 
argument that, absent an appeal from the dismissal, the Commission 
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lacks authority to modify or set it aside. Again, Hogan indicates 
otherwise. See also Jenkins v. Piedmont Aviation Sews., 147 N.C. 
App. 419, 557 S.E.2d 104 (2001) (holding that Commission has the 
authority, analogous to court's authority under Rule 60(b), to review 
earlier order of deputy Commissioner, even in the absence of an 
appeal or motion for review), disc. review denied, 356 N.C. 303, 570 
S.E.2d 724 (2002). 

We conclude that plaintiff's motion for dismissal should be 
granted and defendants' appeal 

Dismissed. 

Judges GEER and THORNBURG concur. 

STATE OF NORTH CAROLINA \. VINCENT PERCY QUINN, JR. 

(Filed 2 November 2004) 

1. Sexual Offenses- short-form indictments-constitutional 
Short-form indictments for first-degree statutory sexual of- 

fenses meet constitutional standards. 

2. Evidence- sexually explicit images-not admitted-testi- 
mony about images admitted 

Testimony that defendant viewed sexually explicit pho- 
tographs on his home computer was admissible in a prosecution 
for kidnapping and statutory sexual offense to establish defend- 
ant's motive, preparation and plan. The probative value of this 
evidence was not substantially outweighed by the danger of 
unfair prejudice where the judge did not admit the images, the 
State was cautioned that the images were inflammatory, and the 
court took the precaution of placing them in an envelope to avoid 
their being shown to the jury. 

3. Kidnapping- indictment alleging "andw-instruction using 
"orv-variance-not plain error 

A variance between a kidnapping indictment alleging unlaw- 
ful confinement, restraint "and" removal and the court's instruc- 
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tion on unlawful confinement, restraint "or" removal did not con- 
stitute plain error. 

4. Kidnapping- facilitation of statutory rape-instruction on 
sexual offense-no plain error 

There was no plain error where the indictment alleged first- 
degree kidnapping for the purpose of facilitating a felony, 
statutory rape, and the court instructed the jury on kidnapping to 
facilitate first-degree sexual offense, even though the jury could 
not reach a verdict on the statutory rape charge, because the 
statute requires only that the kidnapping facilitate the commis- 
sion of any felony, and there was ample evidence to support the 
theory given in the instructions. 

5. Kidnapping- of child-lack of parental consent-evidence 
sufficient 

There was sufficient evidence of a lack of parental consent in 
the kidnapping of a thirteen-year-old girl. The girl testified that 
she did not have her parent's permission to go with defendant and 
did not know of defendant asking her parents about taking her to 
North Carolina, and the child's mother testified that she had given 
her permission to walk to a friend's home, but had become anx- 
ious and ultimately called the police when she did not return. 

6. Sentencing- kidnapping and underlying sexual offenses- 
error 

The trial court erred by sentencing defendant for first-degree 
kidnapping and for two sex offenses. Defendant cannot be pun- 
ished for both the kidnapping and the underlying sexual assault. 

Appeal by defendant from judgments entered 7 November 2002 
by Judge A. Leon Stanback in Durham County Superior Court. Heard 
in the Court of Appeals 13 September 2004. 

Roy A. Cooper, 111, Attorney Geneml, by ,Jennie Wilhelm Mau, 
Assistant Attorney General, for the State. 

Paul Pooley, for defendant-appellant. 

MARTIN, Chief Judge. 

Defendant was indicted for first degree kidnapping "for the 
purpose of facilitating the comn~ission of a felony, Statutory Rape," 
and for two counts of first degree statutory sexual offense of a child 
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thirteen years old. Evidence presented at trial tended to show the 
following: Defendant met 13 year old "D.B." in an Internet chat room 
during the summer of 2001. After interacting by computer several 
times a week, they exchanged photos and telephone numbers. D.B. 
phoned defendant using either her calling card or with a calling 
card number provided by defendant. In July 2001, D.B. wanted to run 
away from her Marmaduke, Arkansas, home and made plans for 
defendant to pick her up near there, but defendant did not arrive. On 
15 September 2001, D.B. packed a backpack and went to a park near 
her mother's home, where she had agreed to meet defendant, but he 
was not there and D.B. abandoned her plan to run away. Later that 
afternoon, D.B. recognized defendant from his photograph and the 
out-of-state license plates on his automobile, which was parked at a 
stop sign near her house, and "at the last second . . . decided to go 
with him anyway." 

Defendant and D.B. traveled to North Carolina and defendant 
rented a motel room in Durham, where they remained from 16 
September 2001 until 20 September 2001. D.B. testified that defend- 
ant fondled her breasts, penetrated her vagina with his penis and with 
his fingers, and that they performed oral sex on one another. 
Defendant left the motel to go to work each day and D.B. stepped out- 
side only when the maids cleaned the room. 

When D.B. failed to return home on 15 September 2001, her older 
sister revealed the Internet profile of defendant to their mother, who 
contacted the police. Local police notified the state police and the 
FBI. With the owners' consent, the FBI confiscated both D.B.'s family 
computer and the computer used by defendant, which was owned by 
his former girlfriend. The computers revealed the interaction 
between D.B. and defendant. On 21 September 2001, FBI agents went 
to the motel in Durham and spoke with D.B.; while they were there 
the defendant phoned and asked her to meet him at a nearby 
McDonald's. D.B. informed the agents and they proceeded there to 
arrest defendant. After having been given his Miranda warnings, 
defendant made a statement to investigators regarding the events of 
15-20 September 2001. 

The trial court granted the State's motion to consolidate these 
charges with a charge of statutory rape of the same victim by defend- 
ant in the same transaction. The jury convicted defendant of two 
counts of first degree sexual offense and one count of first degree 
kidnapping, but was unable to reach a verdict on the statutory rape 
charge. Defendant was sentenced to consecutive sentences of 336 
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months to 413 mdnths for each first degree sexual offense charge and 
a consecutive sentence of 116 months to 149 months for first degree 
kidnapping. Defendant appeals. 

Defendant brings forward eight assignments of error in five 
separate arguments. Defendant has not presented arguments in sup- 
port of the remaining thirteen assignments of error contained in the 
record on appeal. Therefore, they are deemed abandoned. N.C. R. 
App. P. 28(b)(5). 

[I] Defendant first argues that the short-form indictments for first 
degree statutory sexual offense fail to meet constitutional standards. 
In his brief he acknowledges that our courts have upheld the consti- 
tutionality of the short-form indictment; however, defendant con- 
tends that these prior holdings should be overruled in light of Jones 
c. United States, ,526 U.S. 227, 143 L. Ed. 2d 311 (1999), App~endi  v. 
Nezcl Jersey, 530 U.S. 466, 147 L. Ed. 2d 435 (2000), and Ring u. 
Arizona, 536 U.S. 584, 153 L. Ed. 2d 556 (2002). This argument was 
rejected by our Supreme Court in State u. Hunt, 357 N.C. 257, 270, 
582 S.E.2d 593, 602, cert. denied, 539 U.S. 985, 156 L. Ed. 2d 702 
(2003), which specifically cited State v. Edwards, 305 N.C. 378, 380, 
289 S.E.2d 360, 362 (1982) as upholding short-form indictments charg- 
ing sex offenses. Accordingly, this assignment of error is overruled. 

[2] Second, defendant maintains the trial court erred and abused its 
discretion when it admitted testimony that defendant viewed sexually 
explicit photos on his home computer. We disagree. Our Supreme 
Court "has been liberal in allowing evidence of similar offenses in 
trials on sexual crime charges." State c. Frazier, 344 N.C. 61 1, 615, 
476 S.E.2d 297,300, (1996); see also State v. Coffey, 326 N.C. 268,280, 
389 S.E.2d 48,55 (1990), ce7.t. denied 421 S.E.2d 360 (1992) (admitting 
testimony concerning prior sexual act in front of a child admissible to 
show motive); State c. Rael, 321 N.C. 528, 534, 364 S.E.2d 125, 129 
(1988) (permitting evidence of possession of pornography as relevant 
to corroborate victim's testimony). The photographs at issue here 
were displayed to testifying witnesses for the permissible purposes of 
establishing defendant's use of his girlfriend's computer and defend- 
ant's motive, preparation, and plan. 

Defendant argues that even if this evidence was relevant under 
G. S. # 8C-1, Rule 404 (b), the trial judge abused his discretion when 
weighing its probative value and prejudicial effect. N.C. Gen. Stat. 
§ 8C-1, Rule 403 (2003). "Necessarily, evidence which is probative in 
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the State's case will have a prejudicial effect on the defendant." 
State v. Mercer, 317 N.C. 87, 93-94, 343 S.E.2d 885, 889 (1986). The 
exclusion of evidence under this rule is a matter within the trial 
court's discretion and will only be reversed on appeal with a showing 
that its decision was manifestly unsupported by reason. State v. 
Womble, 343 N.C. 667, 690, 473 S.E.2d 291, 304 (1996), cert. denied, 
519 U.S. 1095, 136 L. Ed. 2d. 719 (1997). Here, the judge did not admit 
the images, only testimony by other users of the computer that they 
were not familiar with the images. The State was allowed to lay its 
foundation but was cautioned that the pictures were inflammatory. 
The trial court took the additional precaution of placing them in an 
envelope to avoid the images being shown to the jury. The decision 
to allow the testimony is not unsupported by reason and this argu- 
ment is overruled. 

[3,4] Third, defendant contends the trial court erred by instructing 
the jury on kidnapping theories not set forth in the indictment. The 
State concedes error, but argues it was harmless. Defendant argues 
that the variance between the first degree kidnapping indictment and 
the judge's instructions to the jury allowed conviction on theories not 
included in the indictment. The first degree kidnapping indictment 
charged that defendant 

unlawfully, willfully, and feloniously did kidnap [D.B.], a person 
under the age of sixteen years, by unlawfully confining her, 
restraining her and removing her from one place to another, 
without her consent, and for the puerpose of facilitating the com- 
mission of a felony, Statutory Rape, and the victim was not 
released by the defendant in a safe place. 

(Emphasis added). Defendant argues that the judge erred when he 
instructed the jury: 

So I charge that if you find from the evidence beyond a reason- 
able doubt that on or about the alleged dates of September 16 
through September 20, 2001, the defendant unlawfully confined, 
restrained or removed [D.B.] from one place to another, and that 
[D.B.] had not reached her sixteenth birthday, and her parent did 
not consent to this confinement, restraint, or removal and that 
this was done for the purpose of facilitating the defendant's 
commission of first degree sexual offeerrse, and that this confine- 
ment, restraint, or removal, was a separate and complete act 
independent of and apart from the felony of first degree sexual 
offense, and that [D.B.] had been sexually assaulted or not 
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released in a safe place, it would be your duty to return a verdict 
of first degree kidnapping. 

(Emphasis added). Defendant did not object to this variance at trial, 
so we apply the plain error standard of review. See State v. Odom, 307 
N.C. 655, 660, 300 S.E.2d 375, 378 (1983) (adopting plain error stand- 
ard of review). Plain error is error that "probably resulted in the jury 
reaching a different verdict than it otherwise would have reached." 
State v. Bagley, 321 N.C. 201, 213, 362 S.E.2d 244, 251 (1987), cert. 
denied, 485 U.S. 1036, 99 L. Ed. 2d 912 (1988). Defendant bears the 
burden of showing that without the erroneous instruction, the jury 
would not have found him guilty. State v. Raynor, 128 N.C. App. 244, 
247, 495 S.E.2d 176, 178 (1998). 

We have previously held that a variance between an indictment 
charging unlawful confinement, restraint and removal and instruc- 
tions on unlawful confinement, restraint or removal is not reversible 
error. State v. Lancaster, 137 N.C. App. 37, 47, 527 S.E.2d 61, 68, disc. 
review denied, 352 N.C. 680, 545 S.E.2d 723 (2000) (emphasis added). 
Additionally, the indictment charged defendant with kidnapping 
under the enumerated purpose of facilitating statutory rape. Defend- 
ant argues that because the jury could not reach a verdict on the 
statutory rape charge, the variance constitutes plain error. We dis- 
agree. The statute "requires only that the kidnapping facilitate the 
commission of any felony," State v. Moore, 77 N.C. App. 553, 558,335 
S.E.2d 535, 538 (1985), and it is concerned with defendant's intent, 
which "may be inferred from the circumstances surrounding the 
event and must be determined by the jury." Id. There was ample evi- 
dence in the record to support the theories given in the jury instruc- 
tions, and to "permit the jury to find all of the elements of kidnapping 
present." Id. Accordingly, this assignment of error is overruled. 

[5] Fourth, defendant claims the trial court erred in denying his 
motion to dismiss at the conclusion of all the evidence due to insuffi- 
ciency of the evidence. Defendant argues that the State did not pre- 
sent legally sufficient evidence on the lack of parental consent. "The 
dispositive issue in reviewing a motion to dismiss on the ground of 
sufficiency of the evidence is whether substantial evidence exists as 
to each essential element of the offense charged and of the defendant 
being the perpetrator of that offense." State v. Glover, 156 N.C. App. 
139, 142, 575 S.E.2d 835, 837 (2003). Substantial evidence is relevant 
evidence "that a reasonable mind might accept as adequate to support 
a conclusion." State v. Porter, 303 N.C. 680, 685, 281 S.E.2d 377, 381 
(1981). The evidence can be "direct, circumstantial, or both." State v. 
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Locklear, 322 N.C. 349,358, 368 S.E.2d 377, 383 (1988). The trial court 
must consider the evidence "in the light most favorable to the State," 
and the State is entitled to every reasonable inference to be drawn 
from it. State v. Bright, 301 N.C. 243, 257, 271 S.E.2d 368,377 (1980). 

Defendant argues that D.B. did not know if she had parental per- 
mission to travel with him and her parents' failure to testify regarding 

14-39 of the North Carolina General statutes. Defendant's argument is 
without merit. 

D.B. testified that she did not have permission from her parents 
to go with defendant, and that to her knowledge defendant had not 
asked her parents to take her with him to North Carolina. 
Furthermore, D.B.'s mother testified that while she gave D.B. per- 
mission to walk a friend home, she told her to come back "in just a 
little bit." When D.B. failed to return, she got anxious, questioned 
D.B.'s friend and then called her husband and the police. Viewed in 
the light most favorable to the State, the jury could infer from this 
testimony a lack of parental consent. State v. Gross, 104 N.C. App. 
97, 104, 408 S.E.2d 531, 535, disc. review denied, 330 N.C. 444, 412 
S.E.2d 78 (1991). 

[6] Finally, defendant argues the trial court committed error when 
sentencing defendant on both first degree kidnapping and the two sex 
offenses. The State concedes error. The defendant cannot be pun- 
ished for both the kidnapping and the underlying sexual assault, 
which raised the kidnapping to the first degree. State v. Freeland, 316 
N.C. 13, 23, 340 S.E.2d 35, 40-41 (1986). The jury returned guilty ver- 
dicts for both first degree kidnapping and the two sexual offenses, 
but did not specify which elements resulted in the first degree kid- 
napping. As a result, the ambiguous verdict must be construed in 
favor of the defendant. State v. Gardner, 315 N.C. 444,451,340 S.E.2d 
701, 706 (1986). Since we cannot determine if the same sexual acts 
were used by the jury to convict the defendant of first degree kid- 
napping, State v. Stinson, 127 N.C. App. 252, 257, 489 S.E.2d 182, 
185-86 (1997), we remand the case to the trial court for re-sentencing 
for second degree kidnapping. 

No error, remanded for resentencing. 

Judges WYNN and McGEE concur. 



740 IN THE COURT OF APPEALS 

AUSTIN v. MIDGETT 

1166 N.C. App. 740 (2004)l 

MEDFORD L. AUSTIN, ADMINISTRATOR O F  THE ESTATE O F  MEDFORD JEROME 
AUSTIN, DECEASED, PWNTIFF V. RICHARD AARON MIDGETT AND THEODORE 
STOCKTON MIDGETT, JR., DEFE~DANTS 

No. COA02-1127-2 

(Filed 2 November 2004) 

Insurance- uninsured motorist-determining amount due- 
credits for payment from other carriers 

There are two determinations to be made in determining 
the amount due a plaintiff from an uninsured motorist policy: the 
limit of UIM coverage applicable to the motor vehicle and the 
amount plaintiff is entitled to recover under the statute. This case 
was remanded for a determination of the amount of loss suffered 
by plaintiff, which is necessary to the second determination (the 
parties had stipulated only that the loss was in excess of 
$200,000). Finally, Integon, the unnamed defendant, is not en- 
titled to any credit by virtue of an overpayment to plaintiff by 
State Farm, another UIM carrier. 

Appeal by unnamed defendant Integon National Insurance 
Company from judgment entered 21 March 2002 by Judge J. Richard 
Parker in Dare County Superior Court. Heard in the Court of 
Appeals 14 May 2003; opinion at Austin v. Midgett, 159 N.C. App. 
416, 583 S.E.2d 405 (2003). Petition for rehearing granted on 23 
September 2003. 

Law Offices of Johnny S. Gaskins, by Johnny S. Gaskins, for 
plaintiff-appellee. 

Bennett & Guthrie, P.L.L.C., by Rodney A. Guthrie, for  
unnamed defendant-appellant, Integon National Insurance 
Company. 

STEELMAN, Judge. 

This matter was previously heard by the Court of Appeals on 14 
May 2003, and a decision was rendered in Austin v. Midgett, 159 N.C. 
App. 416, 583 S.E.2d 405 (2003). On 23 September 2003, pursuant to 
Rule 31 of the North Carolina Rules of Appellate Procedure, this 
Court granted the petition of the unnamed defendant, Integon 
National Insurance Company (Integon), for rehearing. This Court 
granted the petition to rehear on the limited issue of the proper appli- 
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cation of a credit arising out of a $50,000.00 payment made by Farm 
Bureau in this matter. 

The facts in this matter are set forth in this Court's previous opin- 
ion, Austin v. Midgett, 159 N.C. App. 416, 583 S.E.2d 405 (2003). 

Integon contends that this Court erred in the application of the 
credits due to Integon as an underinsured motorist (UIM) carrier for 
the payments made by the primary liability insurance carrier. We 
agree and remand this matter to the trial court for further findings. 

This issue requires the construction of N.C. Gen. Stat. 
5 20-279.21(b)(4), which defines the limit of underinsured motor- 
ist coverage: 

Underinsured motorist coverage is deemed to apply to the first 
dollar of an underinsured motorist coverage claim beyond 
amounts paid to the claimant under the exhausted liability policy. 
In any event, the limit of underinsured motorist coverage appli- 
cable to any claim is determined to be the difference between the 
amount paid to the claimant under the exhausted liability policy 
or policies and the limit of underinsured motorist coverage appli- 
cable to the motor vehicle involved in the accident. 

N.C. Gen. Stat. § 20-279.21(b)(4) (2003) (emphasis added). 

In our original decision we held that the payments made under 
the exhausted liability policy reduced the limit of liability of the UIM 
carrier. While this holding was correct in terms of the total potential 
exposure of the UIM carrier, it resulted in an incorrect computation 
of the amount that the appellant Integon was required to pay to plain- 
tiff. We now hold that there are two determinations that must be 
made in determining the amount due to a plaintiff from an underin- 
sured motorist coverage policy. 

First, we must determine the "limit of underinsured motorist 
coverage applicable to the motor vehicle involved in the accident." 
N.C. Gen. Stat. 3 20-279.21(b)(4). This is determined by taking 
Integon's policy limits for underinsured motorist coverage of 
$100,000.00 and subtracting the portion of the credit for the Farm 
Bureau policy to which Integon is entitled of $25,000.00.' This leaves 

1. "Plaintiff accepted payment from Farm Bureau in the amount of $50,000.00, 
thereby exhausting the amount of recovery under Midgett's liability insurance cover- 
age. The sum tendered by Farm Bureau was credited against any amounts paid to plain- 
tiff by Integon and State Farm, [the two UIM carriers]. Integon and State Farm agreed 
to divide the credit equally, with each recei~lng a credit of $25,000.00."Austin, 159 N.C. 
App. at 418, 583 S.E.2d at 407. 
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a total of $75,000.00 of underinsured motorist coverage available to 
plaintiff under Integon's policy. This is the limit of Integon's exposure 
in this case. 

Second, we must determine the amount that plaintiff is entitled to 
recover under the provisions of N.C. Gen. Stat. § 20-279.21(b)(4) and 
20-279.21(e). Our previous opinion held that plaintiff was entitled to 
recover from Integon, the sum of $66,573.51 under the UIM coverage, 
together with any accrued prejudgment interest up to its limit of lia- 
bility of $75,000.00. However, ths calculation failed to take into 
account the fact that plaintiff had already received $25,000.00 
towards the Integon portion of the UIM claim from Farm Bureau. As 
Integon correctly points out, this computation results in a $25,000.00 
windfall to the plaintiff. 

In this matter, the parties entered into a number of stipulations. 
Two of these stipulations are relevant to our resolution of this case: 

1. The amount of damages sustained by the Estate of Medford 
Jerome Austin exceeds the sum of two hundred thousand dollars 
($200,000.00). 

11. In exchange for plaintiff's covenant recited above, State Farm 
and Integon will consent to a Judgment in this action in favor of 
the plaintiff in the amount of $200,000.00. 

N.C. Gen. Stat. # 20-279.21(e) provides that: 

Uninsured or underinsured n~otorist coverage that is provided 
as part of a motor vehicle liability policy shall insure that por- 
tion of a loss uncompensated by any workers' compensation law 
and the amount of an employer's lien determined pursuant to G.S. 
97-10.2(h) or ('j). In no event shall this subsection be construed to 
require that coverage exceed the applicable uninsured or under- 
insured coverage limits of the motor vehicle policy or allow a 
recovery for damages already paid by workers' compensation. 

N.C. Gen. Stat. § 20-279.21(e) (2003). The parties stipulated the loss 
suffered by the estate "exceeds the sum of two hundred thousand dol- 
lars." N.C. Gen. Stat. # 20-279.21(e) provides that uninsured or under- 
insured motorist coverage "shall insure that portion of a loss uncom- 
pensated by any workers' compensation law[.]" In this case, we do 
not know the exact amount of the loss plaintiff suffered, only that it 
is in excess of $200,000.00. Even though the parties stipulated as to 
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the amount of the judgment to be entered, we cannot use this amount 
as a substitute for the total loss incurred. This is so because this stip- 
ulation only serves to cap the overall liability of the individual 
defendants and the underinsured motorist carriers, not the total loss 
suffered. We therefore remand this matter to the trial court to deter- 
mine the amount of the total loss suffered by plaintiff. Once the trial 
court determines this amount, it shall compute the amount due to 
plaintiff from the underinsured motorist carrier, Integon, in accord- 
ance with the remainder of this opinion. 

The total amount of the loss shall be reduced by the amount of 
workers' compensation payments received by plaintiff of $100,278.98. 
To this amount, there shall be added the amount of the workers' com- 
pensation lien of $33,426.00. (Under the provisions of N.C. Gen. Stat. 
5 20-279.21(e) the uninsured and underinsured motorist carriers are 
liable for the amount of this lien.) This sum shall then be reduced by 
the $50,000.00 payment made by the primary carrier, Farm Bureau. 
The figure determined shall then be divided in half because Integon 
and State Farm each had a $100,000.00 UIM policy. Integon shall be 
liable for that amount, plus any prejudgment interest applicable 
under the provisions of Chapter 24 of the North Carolina General 
Statutes, up to the limit of its underinsured motorist coverage of 
$75,000.00, as computed above. 

Integon further argues that it is entitled to a credit for the amount 
that State Farm paid under its UIM policy over and above the 
amounts due under the above computation. The judgment of the trial 
court established liability of the two UIM carriers separately. State 
Farm elected not to appeal Judge Parker's judgment. The only matter 
before this Court is the appeal of Integon, and we find that Integon is 
not entitled to any credit by virtue of any overpayment that might 
possibly have been made to plaintiff by State Farm. 

This matter is remanded to the Superior Court of Dare County for 
a determination of the total loss incurred by plaintiff as required 
under N.C. Gen. Stat. $ 20-279.21(e) and the computation of the 
amount owed by Integon to plaintiff in accordance with this opinion. 

Judges TIMMONS-GOODSON and HUDSON concur. 
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IN THE MATTER OF: APPEAL OF SCHWRTZ & SCHWARTZ, IXC. FROM THE DECISION OF THE 

CALDWELL COUNTY BOARD OF EUI:ALIZATION AND REVIEW COKCERNING REAL PROPERTY 

TAXATION FOR TAX YEAR 2002 

No. COA03-1.560 

(Filed 2 November 2004) 

Taxation- ad valorem-property valuation challenge-not a 
general appraisal year-incomplete record 

A taxpayer challenging the valuation of an abandoned furni- 
ture factory (in a year without a general reappraisal) did not meet 
its burden under N.C.G.S. $ 105-287. 

Appeal by taxpayer from decision entered 9 May 2003 by the 
North Carolina Property Tax Commission sitting as the State Board 
of Equalization and Review. Heard in the Court of Appeals 20 
September 2004. 

Isaacson Isaacson & Sheridan, LLT: by Desmond G. Sheridan 
and Jennifer N. Fountain, for taxpayer Schwartz & Schwartx, 
Inc. 

Wilson, Lackey & Rohr, PC., by David S. Lackey, for Caldwell 
County. 

MARTIN, Chief Judge. 

Schwartz & Schwartz, Inc. ("taxpayer") appeals from a decision 
of the North Carolina Property Tax Commission ("Commission") 
confirming the Caldwell County Board of Equalization and Review's 
valuation of taxpayer's property at $5,735,300. 

The property subject to this appeal is an abandoned furniture 
plant located in the city of Lenoir, Caldwell County, North Carolina. 
The property contains 1,141,491 square feet of building area on 
approximately 43.5 acres. Caldwell County conducted a general reap- 
praisal of all property within its jurisdiction effective 1 January 2001, 
and it valued the subject property at $7,871,700. 

Taxpayer purchased the property on 19 July 2001 for $1,100,000. 
Taxpayer appealed the 2001 assessment to the 2002 Caldwell County 
Board of Equalization and Review ("Board"). After a hearing, the 
Board decreased the assessment to $5,735,300, effective 1 January 
2002. Taxpayer appealed the Board's decision to the North Carolina 
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Property Tax Commission, arguing, inter alia, that the Caldwell 
County tax administrator used an incorrect valuation method in 
reaching the 2001 figure. 

At the Commission hearing, the Caldwell County tax administra- 
tor testified that he used the cost valuation method to appraise the 
property. The cost method values property at its replacement cost 
less depreciation. He did not use the income method, which values 
property by its ability to generate income, because the property had 
been vacant for seven years and had little income history to consider. 
He did not use the comparable sales method, which looks at recent 
sales of similar properties, because he could not find sales that were 
sufficiently similar to this particular property. 

Taxpayer put on evidence of similar sales the county could have 
considered and argued that the comparable sales approach would 
have provided a more accurate picture of the property's fair market 
value. Because much of the factory was functionally obsolete and 
would not be rebuilt, taxpayer claimed, replacement cost greatly 
overvalued its true worth. Therefore, use of the cost method consti- 
tuted "an appraisal error resulting from a misapplication of the sched- 
ules, standards, and rules used in the county's most recent general 
reappraisal," violating G.S. $ 105-287. N.C. Gen. Stat. # 105-287(a)(2). 

The Property Tax Commission found, inter alia, that Caldwell 
County properly applied its schedule of values, standards, and rules 
to Taxpayer's property consistent with the County's appraisal of sim- 
ilar properties. Based on its findings, the Commission concluded that 
Taxpayer failed to show by competent, material, and substantial evi- 
dence that it was entitled to a change in the appraised value of the 
subject property under the conditions of G.S. Q 105-287(a). 

Caldwell County conducts general reappraisals of real property 
within its jurisdiction every four years. The most recent reap- 
praisal took place in 2001; this appeal, however, involves property 
taxes for tax year 2003, a non-general reappraisal year. N.C. Gen. Stat. 
5 105-287 limits valuation adjustments between general reappraisal 
years, and the North Carolina Supreme Court has held that the 
Property Tax Commission's appellate authority is limited by this 
statute. In re Allred, 351 N.C. 1, 8, 519 S.E.2d 52, 56 (1999). N.C. Gen. 
Stat. # 105-287(a) states, in pertinent part: 

(a) In a year in which a general reappraisal or horizontal adjust- 
ment of real property in the county is not made, the assessor shall 
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increase or decrease the appraised value of real property, as 
determined under G.S. 105-286, to recognize a change in the prop- 
erty's value resulting from one or more of the reasons listed in 
this subsection. . . . 

(1) Correct a clerical or mathematical error. 

(2) Correct an appraisal error resulting from a misapplica- 
tion of the schedules, standards, and rules used in the coun- 
ty's most recent general reappraisal or horizontal adjustment. 

(3) Recognize an increase or decrease in the value of 
the property resulting from a factor other than one listed in 
subsection (b). 

(b) In a year in which a general reappraisal or horizontal adjust- 
ment of real property in the county is not made, the assessor may 
not increase or decrease the appraised value of real property, as 
determined under G.S. 105-286, to recognize a change in value 
caused by: 

(1) Normal, physical depreciation of improvements; 

(2) Inflation, deflation, or other economic changes affecting 
the county in general; or 

(3) Betterments to the property. . . . 

N.C. Gen. Stat. § 105-287. 

Taxpayer presented little evidence as to Caldwell County's 
"schedules, standards, and rules." Id. They were not included in the 
record on appeal, and the testimonial evidence regarding these 
schedules and standards was sparse. Our review is limited to "the 
record on appeal and the verbatim transcript of the proceedings." 
N.C. R. App. P. 9(a). Without these schedules, standards, and rules in 
the record before us, we cannot determine whether using the cost 
method of valuation instead of the comparable sales method violated 
the county's approved 2001 appraisal methods. 

Taxpayer did present expert testimony to the Commission on the 
property's value using the comparable sales approach. However, our 
Supreme Court has held that, "the Commission's reliance upon an 
independent appraiser's collateral determination of the petitioners' 
property value, without challenge or correlation t o  the County's 
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schedules of value or the application of those schedules to the prop- 
erty, was in violation of the statutory requirement of section 105-287." 
In re Allred, 351 N.C. at 10, 519 S.E.2d at 57. 

For this Court to reverse the Commission's decision, appellant 
must show that the Commission's findings were: 

(1) In violation of constitutional provisions; or 

(2) In excess of statutory authority or jurisdiction of the 
Commission; or 

(3) Made upon unlawful proceedings; or 

(4) Affected by other errors of law; or 

(5) Unsupported by competent, material and substantial evi- 
dence in view of the entire record as submitted; or 

(6) Arbitrary or capricious. 

N.C. Gen. Stat. $ 105-345.2(b). Without record evidence as to the 
county's 2001 appraisal schedules, we are unable to determine that 
appellant taxpayer has met its statutory burden. 

Taxpayer has also argued that a decrease in the value of sim- 
ilar properties combined with a purchase price at 80% less than 
the appraised value constituted a non-prohibited change in value 
under section 105-287(a)(3). We disagree. Declining property values 
have been found to be "economic changes affecting the county in 
general," which is a prohibited reason for revaluing property in a 
non-general reappraisal year under section 105-287(b)(2). N.C. 
Gen. Stat. § 105-287(b)(2); In re Hotel L'Europe, 116 N.C. App. 651, 
654, 448 S.E.2d 865, 866 (1994), cert. denied, 339 N.C. 612, 454 
S.E.2d 252 (1995). A purchase price of the subject property at less 
than the appraised value alone is not " 'a factor' from which an 
increase or decrease in value results within the meaning of section 
105-287(a)(3)." In re Allred, 351 N.C. 1, 13, 519 S.E.2d 52, 59 (1999) 
(quoting N.C. Gen. Stat. 5 105-287(a)(3)). 

Because we find that taxpayer has not met its burden under G.S. 
9 105-287, we do not address taxpayer's further arguments. 

For the reasons stated, the order of the Property Tax Commission 
confirming the decision of the 2002 Caldwell County Board of 
Equalization and Review is affirmed. 
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Affirmed. 

Judges TIMMONS-GOODSON and HUDSON concur. 

IN THE MATTER OF: MICHAEL GRAVES, PETITIONER V. CULP, INCORPORATED, AND 

EMPLOYMENT SECURITY COMMISSION O F  NORTH CAROLINA, RESPO~DEUTS 

No. COA03-1309 

(Filed 2 November 2004) 

Unemployment Compensation- disqualification from unem- 
ployment benefits-improper standard o f  review 

The trial court erred by using an improper standard of review 
when it set aside respondent Employment Security Commission's 
(ESC) disqualification of petitioner-appellee from receiving un- 
employment insurance benefits based on petitioner's refusal to 
work overtime, because: (1) the superior court should first deter- 
mine if ESC's findings of fact are supported by competent evi- 
dence and if those findings sustain ESC's conclusions of law, 
without any need to conduct an evidentiary hearing, and the trial 
court may only affirm ESC's dismissal of the appeal or remand 
the case for consideration of the substantive issues by ESC; (2) in 
the instant case, the trial court received evidence, made findings 
concerning the completeness of the record and inadequacy of 
ESC procedures, and concluded that procedural omissions by 
ESC violated claimant's due process rights and that ESC's find- 
ings of fact were supported by negligently false or misleading 
testimony; and (3) claimant made no exceptions to the ESC's 
findings in his petition for review, nor did he allege any fraud or 
procedural irregularity, and thus, claimant did not preserve those 
issues for review by the superior court meaning the court lacked 
jurisdiction to address them. 

Appeal by respondent from order entered 1 July 2003 by Judge 
Wade Barber in Alarnance County Superior Court. Heard in the Court 
of Appeals 13 September 2004. 

No brief filed by pet i t ione~appel lee  

Deputy Chief Counsel Charles E. Monteith, Jr., for respondent- 
appellant Employment Secur-ity Commission of North Carolina. 

No brief filed by employer-appellant. 
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MARTIN, Chief Judge. 

Respondent-appellant Employment Security Commission of 
North Carolina (ESC) appeals from an order of the Alamance County 
Superior Court setting aside ESC's disqualification of petitioner- 
appellee from receiving unemployment insurance benefits and 
remanding the matter to the ESC. 

On 19 May 2002, petitioner-appellee Michael Graves filed a 
claim for unemployment insurance benefits upon being terminated 
from his job. The matter was referred to an adpdicator who issued a 
determination that petitioner-appellee was discharged for miscon- 
duct connected with work and thus, was disqualified from receiving 
benefits pursuant to G.S. $ 96-14(2). The matter was appealed to an 
appeals referee who made the following findings of fact pertinent to 
this appeal: 

2. Claimant was discharged from this job for refusing to work 
overtime. 

3. Claimant worked for the employer upholstery manufacturer as 
a laborer from August 3, 1989 until his discharge on May 13, 2002. 
Claimant was discharged because he failed to report to work 
when scheduled for three days without explanation. Those days 
were March 1, 9 and May 14, 2002. 

4. During peak production times employees were scheduled for 
12-hour work shifts as needed. Employees expected to report to 
work early [sic] than normal were informed of this in advance. 
Claimant refused to work the overtime. Claimant was allowed 
to have another employee take claimant's placi.. Claimant did 
this a number of times. The replacements always informed 
management when they were scheduled to work instead of 
claimant. Neither of the replacements promised to work on the 
dates in question. 

5. When claimant could not get someone to take his place 
claimant informed the employer that claimant would be there 
when "he was supposed to be there." The employer took this to 
mean as scheduled but claimant meant for his regular hours. 

6. Claimant was informed that his continued failure to report 
to work would result in his discharge. Claimant believed that 
the employer did not have the legal right to require him to 
work overtime. 
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Based on these findings, the appeals referee agreed with the adjudi- 
cator that petitioner-appellee was disqualified from receiving benefits 
pursuant to G.S. 3 96-14(2) due to his refusal to work overtime. On 27 
November 2002, the ESC, by and through its Chairman, adopted the 
findings of the appeals referee (with one minor spelling modification) 
and affirmed her decision. Petitioner-appellee appealed the ESC's 
decision to the superior court. 

On 30 June 2003, the superior court issued an order finding, inter 
alia, (1) that petitioner-appellee was deprived of due process 
because the ESC failed to comply with its own procedures and regu- 
lations regarding the gathering of evidence and the building of a 
record on appeal, (2) that the ESC's findings of fact were in part 
based on testimony, or omitted evidence, that was either intentionally 
or negligently false or misleading, (31 that, as a matter of law, the 
record does not establish that petitioner-appellee engaged in miscon- 
duct, and (4) that the record is insufficient to enable the court to 
finally determine the rights of the parties. The superior court ordered 
petitioner-appellee's disqualification from receiving unemployment 
benefits to be set aside, along with all findings of fact associated with 
the disqualification, and remanded the matter to the ESC for re- 
processing of the petitioner-appellee's claim from initiation in accord- 
ance with ESC procedures and regulations. 

The ESC argues the superior court erred by utilizing an incorrect 
standard of review. We agree. When reviewing an ESC decision, "the 
findings of fact by the Commission, if there is any competent evi- 
dence to support them and in the absence of fraud, shall be conclu- 
sive, and the jurisdiction of the court shall be confined to questions 
of law." N.C. Gen. Stat. 3 96-15(i) (2003). The superior court should 
first determine if the Commission's findings of facts are supported by 
competent evidence and if those facts sustain the Commission's con- 
clusions of law. In  re Enoch, 36 N.C. App. 255, 256, 243 S.E.2d 388, 
389-90 (1978). "If the court properly confines its review to those two 
questions, there is no reason to conduct an evidentiary hearing." Id. 
at 257, 243 S.E.2d at 390. The trial court may only "affirm the 
Commission's dismissal of the appeal or remand the case for consid- 
eration of the substantive issues by the Commission." Gilliam v. 
Employment Security Comm. of N.C., 110 N.C. App. 796, 801, 431 
S.E.2d 772, 775 (1993), disc. review denied, 334 N.C. 620, 435 S.E.2d 
334 (1993). The Commission will be upheld if there is any competent 
evidence to support its findings. Celis v. Employment Security 
Comm., 97 N.C. App. 636, 640, 389 S.E.2d 434, 436 (1990). 
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N.C. Gen. Stat. 5 96-15(h) requires that "[tlhe petition for review 
shall explicitly state what exceptions are taken to the decision or pro- 
cedure of the Commission." N.C. Gen. Stat. # 96-15(h) (2003). Nadeau 
v. Employment Security Commission, 97 N.C. App. 272, 277, 388 
S.E.2d 145, 148 (1990); In  re Hagan v. Peden Steel Co., 57 N.C. App. 
363, 364, 291 S.E.2d 308, 309 (1982). 

In the present case, the trial court received evidence, made find- 
ings concerning the completeness of the record and inadequacy of 
the ESC procedures, and concluded that procedural omissions by the 
ESC violated claimant's due process rights and that the ESC's find- 
ings of fact were supported by negligently false or misleading testi- 
mony. However, claimant made no exceptions to the ESC's findings in 
his petition for review nor did he allege any fraud or procedural irreg- 
ularity. Therefore, claimant did not preserve those issues for review 
by the superior court and the court lacked jurisdiction to address 
them. Its order setting aside the ESC's decision must be vacated and 
this cause remanded to the superior court for review utilizing the cor- 
rect standard of review. 

Vacated and remanded. 

Judges WYNN and McGEE concur. 

STATE O F  NORTH CAROLINA v. ROGER DALE HOWELL, DEFEKD.~T 

No. COA03-1570 

(Filed 2 November 2004) 

Bail and Pretrial Release- probationary sentence-appeal- 
conditions of release 

The superior court could set conditions of release pending 
defendant's appeal pursuant to N.C.G.S. § 15A-536 where defend- 
ant's sentence from his conviction had been stayed pending 
appeal and he is not in custody. The language of the statute that 
defendant may be ordered "released" upon conditions means to 
set or make free from the supervision and control of the court as 
well as from imprisonment. 
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Appeal by defendant from order entered 27 June 2003 by Judge 
Timothy L. Patti in the Superior Court in Gaston County. Heard in the 
Court of Appeals 1 September 2004. 

Attorney General Roy Cooper, by Assistant Attorney General 
Anne M. Middleton, for the State. 

Leslie C. Rawls, for defendant-appellant. 

HUDSON, Judge. 

On 25 November 2002, a jury convicted defendant on forty-three 
counts of third-degree sexual exploitation of a minor. The superior 
court sentenced defendant to probation on 3 January 2003 and 
defendant appealed. While the appeal was ongoing, the State filed a 
Motion to Review Conditions of Release on 25 June 2003. On 27 June 
2003, the trial court held a hearing and entered an order setting con- 
ditions of release pending appeal. Defendant appeals the release 
order, and for the reasons below, we affirm. 

In June 2000, police seized defendant's computer pursuant to a 
search warrant and the SBI found nude or pornographic visual depic- 
tions of children on the hard drive. A grand jury indicted defendant 
on 7 August 2000 of multiple counts of sexual exploitation of a minor. 
On 10 August 2000, the superior court entered an order setting pre- 
trial release conditions, including inter alia, that defendant not use 
or possess a computer pending trial. 

After the jury found defendant guilty of forty-three counts of 
third-degree sexual exploitation of a minor, the superior court sen- 
tenced defendant on 3 January 2003. The court sentenced defendant 
to suspended terms of imprisonment and placed him on supervised 
probation for sixty months. Among the conditions of probation, the 
court required that defendant not possess a computer. Defendant 
appealed and because his sentence was probationary, it was stayed 
on appeal, pursuant to N.C. Gen. Stat. # 15A-1451 (a) (4) (2002). 

During defendant's appeal, the State received information that 
defendant possessed a computer, whereupon officers executed a 
search pursuant to a warrant on 13 June 2003, and found a computer 
in defendant's residence. On 25 June 2003, the State filed a Motion to 
Review Conditions of Release, asking the court to determine if 
defendant had violated his conditions of release, or if none had been 
set, to determine and set such conditions. On 27 June 2003, the court 
conducted a hearing to set post-conviction release conditions pend- 
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ing appeal, rather than as a review of any existing conditions. The 
court imposed a new bond and set conditions, including the condition 
that defendant not possess a computer or reside in or visit any home 
where a computer was present. 

Defendant contends that the trial court lacked authority to 
impose conditions of release pending his appeal. He contends that 
the superior court may not set conditions of release pending appeal 
where a defendant's probationary sentence from his conviction at 
trial has been stayed pending appeal and he is not in custody. We do 
not agree. 

At the hearing on the Motion to Review Conditions, the court set 
conditions pursuant to N.C. Gen. Stat. 5 15A-536 (2002), entitled 
"[r]elease after conviction in the superior court." In pertinent part, 
this statute provides that: "A defendant whose guilt has been estab- 
lished in the superior court and is either awaiting sentence or has 
filed an appeal from the judgment entered may be ordered released 
upon conditions in accordance with the provisions of this Article." 
N.C.G.S. 4 15A-536 (a). Defendant argues that, applying its plain 
meaning, "release" refers only to release from incarceration and that 
this statute may only apply to a defendant in custody, or facing cus- 
tody. Here, it is undisputed that defendant was not in custody and 
that his probation was stayed pending appeal. 

Defendant correctly asserts that this Court must look first to the 
plain language of the statute to determine its meaning. State v. Bates, 
348 N.C. 29, 34, 497 S.E.2d 276, 279 (1998). "Release" is not defined in 
the North Carolina statutes and defendant suggests that the Court 
should adopt the common usage meaning: "to set or make free." 
Defendant argues that, post-conviction, he cannot be set free unless 
he has first been incarcerated or subject to incarceration. Defendant 
cites no cases adopting his interpretation and we disagree. 

We conclude that the plain language of N.C.G.S. 4 15A-536 indi- 
cates that "release" means "to set or make free" from the supervision 
and control of the court, as well as from imprisonment. It is well- 
settled that the intent of the legislature controls statutory construc- 
tion. State v. Green, 348 N.C. 588,596, 502 S.E.2d 819,824 (1998), cert 
denied 525 U.S. 1111, 142 L. Ed. 2d 783 (1999). Here, we believe that 
the statute itself reveals the legislative intent to "reasonably assure 
the presence of the defendant when required and provide adequate 
protection to persons and the community." N.C.G.S. 5 15A-536 (b). 
Defendant's proposed reading is inconsistent with this intent. 
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After we consider the plain language of the statute, we may look 
at other indications of legislative intent, including "statutes i n  par i  
materia" (relating to the same subject matter). In re Banks, 295 N.C. 
236, 239, 244 S.E.2d 386, 389 (citing State v. Partlow, 91 N.C. 550 
(1884)). The court is authorized to set conditions pre-trial, including 
restrictions on travel, associations, conduct, or place of abode. 
N.C.G.S. Q 15A-534 (a) (2002). The court's authority is not limited to 
persons arrested for crimes for which imprisonment may be imposed. 
The provision at issue here, N.C.G.S. § 15A-536, parallels and incor- 
porates the provisions of 8 15A-534, and specifically allows the court 
to extend through the appeal any safeguards originally implemented 
under 5 15A-534. We do not believe the legislature would have author- 
ized the court to set pre-trial release conditions, before conviction, 
but not to set conditions after conviction. This interpretation, as  the 
State points out, is illogical. 

Additionally, the term "release" is used in at least one other 
statute in the same article to mean release other than from imprison- 
ment. For example, when a grand jury returns a bill of indictment as 
not a true bill, the court must order "release from custody, exonera- 
tion, or release from the conditions of pretrial release, as the case 
may be." N.C.G.S. 8 15A-629 (emphasis added). 

Although a criminal statute must be strictly construed, "the 
courts must nevertheless construe it with regard to the evil which it 
is intended to suppress." I n  re Banks, 295 N.C. at 239, 244 S.E.2d at 
388 (internal citations omitted). Here, the legislature intended to 
address possible flight by the defendant andor danger to the com- 
munity. Strict construction of criminal statutes does not require a 
reviewing court to "override common sense and evident statutory 
purpose" or to give a statute its " 'narrowest meaning.' " United 
States v. Brown, 333 U.S. 18, 25-26, 92 L. Ed. 442, 448 (1948). 
Where possible, "the language of a statute will be interpreted so as to 
avoid an absurd consequence. . . ." Hobbs v. Moope County, 267 
N.C. 665, 671, 149 S.E. 2d 1, 5 (1966). We conclude that to apply 
N.C.G.S. 9 158-536 only where the defendant is in or facing custody 
would lead to the absurd result that the court would have no over- 
sight over defendants with probationary sentences on appeal. We 
reject this argument. 

Affirmed. 

Judges TYSON and GEER concur. 
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DOROTHY ZELLARS, PL-UYTIFF V. APRIL N. McNAIR AND TRANSIT MANAGEMENT 
O F  CHARLOTTE, INC., DEFENDANTS 

(Filed 2 November 2004) 

Jurisdiction- motion for additional time to set aside de- 
fault-not a general appearance 

Defendant's "motion to continue" seeking additional time to 
file a motion to set aside an entry of default was not a general 
appearance that waived service of process and vested the court 
with personal jurisdiction. Defendant's motion did not invoke the 
adjudicatory powers of the court. 

Appeal by plaintiff from order entered 20 May 2003 by Judge 
Jesse B. Caldwell, 111, in Mecklenburg County Superior Court. Heard 
in the Court of Appeals 11 October 2004. 

Bollinger & Piemonte ,  PC., b y  George C. Pienzonte, for  
plaintiff-appellant. 

Caudle & Spears, PA. ,  b y  C. Grainger Pierce, JK and Eric A. 
Rogers, for defendant-appellee April  N. McNair. 

Robert D. McDonnell, for defendant Transit Management of 
Charlotte, Inc. 

MARTIN, Chief Judge. 

Plaintiff filed her complaint in this action on 20 September 2001 
seeking damages for injuries which she allegedly sustained when she 
was struck by a vehicle owned and operated by defendant April 
McNair on 2 1 September 1998. Plaintiff alleged negligence on the part 
of defendant McNair, as well as on the part of defendant Transit 
Management of Charlotte, Inc. Summons were also issued to both 
defendants on 20 September 2001. 

On 1 October 2001, an affidavit of service was filed by plaintiff's 
counsel attesting to service by certified mail on defendant McNair 
on 22 September 2001. The affidavit and exhibit thereto showed that 
the summons was mailed to Defendant McNair at: 412 W. Craighead 
Road, Apt. B, Charlotte, NC 28206, and that it was received by an indi- 
vidual named Kirt Crews. No answer was filed on behalf of defendant 
McNair and her default was entered on 25 February 2002. Defendant 



756 IN THE COURT OF APPEALS 

ZELLARS v. McNAIR 

(166 N.C. App. 755 (2004)) 

Transit Management of Charlotte, Inc. filed an answer, asserting 
plaintiff's contributory negligence as a defense and also seeking con- 
tribution and indemnity from defendant McNair. On 7 March 2002, the 
trial court administrator entered a scheduling order setting the trial 
of the case for 3 February 2003. 

On 15 January 2003, defendant McNair, through counsel, filed a 
document entitled "Motion to Continue" in which she recited that 
she was "making a special appearance without waiving any juris- 
dictional defenses," asserted that she had never been served with 
process and lived at a different address from that to which the sum- 
mons had been directed, and sought "additional time to file a motion 
to set aside Entry of Default already in place against her . . . ." The 
trial court administrator entered an order continuing the action until 
a later trial session. 

On 31 January 2003, defendant McNair filed motions to set aside 
the entry of default and to dismiss the action pursuant to G.S. 5 IA-1, 
Rules 12 (b)(2), (4) and ( 5 )  for lack of jurisdiction, insufficiency of 
process, and insufficiency of service of process. In her motions and 
an affidavit attached thereto, defendant McNair averred that at the 
time of the event complained of she had resided at 412 W. Craighead 
Road, Apt. C, rather than Apt. B, to which the summons and com- 
plaint had been mailed; that she was no relation to Kirt Crews, the 
person who resided at Apt. B and had signed the certified mail return 
receipt, and that Mr. Crews had never informed her of the civil action; 
and that at the time of the issuance of the summons, she had resided 
at 4329 Cinderella Road, Apt. 4, Charlotte, N.C. and no attempt had 
been made to serve her at her correct address. 

By order dated 28 February 2003, the entry of default 
against defendant McNair was set aside. Thereafter, on 20 May 2003, 
the trial court granted defendant McNair's motion to dismiss. Plain- 
tiff appeals. 

Apparently conceding that no valid service of process was 
obtained upon defendant McNair, plaintiff-appellant argues on appeal 
that defendant McNair's 15 January 2003 "Motion to Continue7' con- 
stituted a general appearance in the action, thereby waiving service 
of process and vesting the court with personal jurisdiction. After 
careful consideration, we reject her argument. 

N.C. Gen. Stat. 5 1-75.7 provides, in pertinent part: 
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A court of this State having jurisdiction of the subject matter may, 
without serving a summons upon him, exercise jurisdiction in an 
action over a person: 

(1) Who makes a general appearance in an action; provided, 
that obtaining an extension of time within which to answer or 
otherwise plead shall not be considered a general appearance. 

N.C. Gen. Stat. $ 1-75.7 (2003). Thus, the statute provides that a court 
having subject matter jurisdiction may exercise personal jurisdiction 
over a person who has made a general appearance in the case, even 
though he or she has not been served with process. The determina- 
tion of whether an individual has made a "general appearance" 
depends upon whether he or she has invoked the adjudicatory 
powers of the court. 

For the purposes of G.S. 1-75.7, a motion for extension of time in 
which to [answer] or otherwise [plead] will not constitute a gen- 
eral appearance; however, if the defendant by motion or other- 
wise invokes the adjudicatory powers of the court in any other 
matter not directly related to the questions of jurisdiction, he has 
made a general appearance and has submitted himself to the 
jurisdiction of the court whether he intended to or not. 

Swenson v. Thibaut, 39 N.C. App. 77, 89, 250 S.E.2d 279, 288 (1978) 
(citations omitted). 

Defendant's 15 January 2003 motion did not invoke the adjudica- 
tory powers of the court. Though styled a "Motion to Continue," the 
relief sought by the motion was, in effect, no more than a request for 
additional time within which to "plead or otherwise answer," 
expressly questioning the validity of the entry of default against 
defendant McNair based upon invalid service of process, and pre- 
serving her jurisdictional defenses. Thus, because the purpose of the 
motion was clearly to obtain an extension of time to plead, pursuant 
to G.S. § 1-75.7, defendant's motion cannot be considered a general 
appearance and she did not thereby waive service of process. 

No service of process was had upon defendant McNair within the 
times specified by G.S. $ 1A-1, Rule 4(c); the action was therefore dis- 
continued as to her. N.C. Gen. Stat. 1A-1, Rule 4(e) (2003). Upon the 
issuance of additional process or endorsement of the original 
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process, the action would be deemed commenced on the date of such 
issuance or endorsement, at which time the statute of limitations 
would have expired. See id . ;  City of Charlotte v. Noles, 143 N.C. App. 
181, 183, 544 S.E.2d 585, 587 (2001). The order dismissing plaintiff's 
claim against defendant McNair must therefore be affirmed. 

Affirmed. 

Judges TIMMONS-GOODSON and HUDSON concur. 
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ADMINISTRATIVE LAW 

Construction of ordinance-review de novo-A court reviewing a question of 
law concerning the construction of an ordinance should apply a de novo standard 
of review. Sanco of Wilmington Serv. Corp. v. New Hanover Cty., 471. 

ADVERSE POSSESSION 

Physical entry-nonpermissive possession-color of title-The trial court 
did not err by denying plaintiff London Evangelistic Ministries' prayer for relief to 
quiet title to certain real property in favor of defendants based on the conclusion 
that plaintiff did not establish title to the pertinent property based on title by 
more than twenty years of adverse possession or title by more than seven years 
of adverse possession under color of title. New Covenant Worship Ctr. v. 
Wright, 96. 

AGENCY 

Apparent authority-corporate loans and guarantees-personal loan- 
president's signature-The trial court erred by granting summary judgment in 
favor of plaintiff bank on the bank's claims to recover money from defendant 
company after a default on a 1999 guaranty based on defendant company presi- 
dent's signature on the guaranty because a guaranty of a personal loan is not nec- 
essarily outside the apparent authority of an officer of a closely held corporation. 
First Union Nat'l Bank v. Brown, 519. 

Utilities contractors-design of public water system-evidence of agency 
insufficient-Summary judgment for defendants was proper on a claim that 
New Hanover County was liable for damages to plaintiff's private water sys- 
tem caused by the design of a new public system. The County produced evi- 
dence that the work was done by independent contractors and defendant did 
not produce evidence of agency. Coastal Plains Utils., Inc. v. New Hanover 
Cty., 333. 

APPEAL AND ERROR 

Absence of argument o r  authority-judgment not se t  aside-The Court of 
Appeals declined to set aside a summary judgment in the absence of any argu- 
ment or authority. Coastal Plains Utils., Inc. v. New Hanover Cty., 333. 

Appealability-denial of summary judgment-law of the  case-substan- 
tial right exception-injury requirement-An appeal was dismissed as inter- 
locutory where it was from the denial of summary judgment without review on 
the merits, based on a finding that a ruling by a prior judge was the law of the 
case. The substantial right exception requires both a substantial right and injury 
from deprivation of that right; here, there was no showing of different evidence 
had there been any further hearing on the issue. Wood v. McDonald's Corp., 48. 

Appealability-interlocutory order-condemnation proceeding-substan- 
tial right not affected-Plaintiff Department of Transportation's appeal from 
an order of the trial court join~ng as necessary parties each individual lot owner 
as a defendant in a condemnation action filed by plaintiff against defendant 
homeowners' association is dismissed as an appeal from an interlocutory order. 
N.C. Dep't of Transp. v. Stagecoach Village, 272. 
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Appealability-interlocutory order-improper Rule 54  certification- 
writ  of  certiorari-Although the trial court erred by granting a Rule .54 certifi- 
cation of a 20 November 2002 order when it was not a final judgment as to any of 
the claims or counterclaims presented by the parties, the Court of Appeals grant- 
ed defendant's subsequent petition for writ of certiorari to review the order. City 
of Burlington v. Boney Publishers, Inc., 186. 

Appealability-interlocutory order-Rule 54(b) certification-Although 
defendant company's appeal from an order granting summary judgment in favor 
of plaintiff bank is an appeal from an interlocutory order based on the fact that 
defendant company's cross-claims against defendant company president are still 
pending, the appeal is properly before the Court of Appeals because the trial 
court included a Rule 54(b) certification in its order. F i r s t  Union Nat'l Bank v. 
Brown, 519. 

Appealability-interlocutory order-Rule 54(b) certification-writ of 
certiorari-Although the two orders in a wrongful death action from which 
plaintiff has appealed are interlocutory orders based on the fact that plaintiff's 
claims against defendant Smith remain to be resolved, the Court of Appeals will 
hear both appeals pursuant to a writ of certiorari. Eckard v. Smith, 312. 

Appealability-modification of  deputy commissioner's order-An Industri- 
al Commission order deeming an earlier dismissal of plaintiff's workers' com- 
pensation claim to be without prejudice and allowing plaintiff one year to refile 
was interlocutory and not immediately appealable where the order did not 
resolve the issue between the parties and did not jeopardize a substantial right of 
defendants. Ward v. Wake Cty. Bd. of Educ., 726. 

Appealability-partial summary judgment-A substantial right was not affect- 
ed by the denial of partial summary judgment for defendant T&T on the issues of 
negligence and contributory negligence in a slip and fall case. Defendants may 
still prevail before the jury and the appeal u-as dismissed as interlocutory. Wood 
v. McDonald's Corp., 48. 

Appealability-partial summary judgment-substantial r ight affected- 
potent ia l  for  inconsistent verdicts-A partial summary judgment arising 
from the construction of a water and sewer system was interlocutory but affect- 
ed a substantial right and was appealable because there was a potential for incon- 
sistent verdicts. Coastal  Plains Utils., Inc. v. New Hanover Cty., 333. 

Assignments of error-authority n o t  presented-testimony no t  specifi- 
cally identified-review waived-Defendant waived appellate review of 
whether certain of his statements to a deputy should have been admitted by not 
presenting authority to support his assignment of error and by not specifically 
identifying those portions of testimony at  issue. Moreover, defendant's state- 
ments were corroborated by other evidence. S t a t e  v. Fuller, 548. 

Assignments of error-required-Plaintiff did not assign error to the issue of 
whether a jury should have determined plaintiff's good faith and motives in a 
Rule 11 sanctions case, and the issue was not properly before the Court of 
Appeals. Hill v. Hill, 63. 

At torney f ees  on appeal-authority fo r  award-The trial court abused its 
discretion by awarding defendants the attorney fees they incurred due to plain- 
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tiff's appeal under N.C.G.S. 5 6-21.5. Application of that statute is confined to the 
trial division; Rule 34 of the North Carolina Rules of Appellate Procedure is the 
only proper basis for awarding expenses, including attorney fees, incurred due to 
an appeal. Hill v. Hill, 63. 

Attorney fees o n  appeal-not a Rule 11 sanction-Attorney fees and 
costs in defending an appeal may only be awarded under N.C.R. App. P. 34 by an 
appellate court, and not by the trial court under N.C.G.S. 5 1A-1, Rule 11. Hill v. 
Hill, 63. 

Constitutional claim-not raised a t  trial-A claim of double jeopardy in a 
prosecution for first-degree statutory rape and second-degree forcible rape was 
not considered on appeal because it was not raised at  trial. S t a t e  v. Fuller, 548. 

Cross-assignment of error-cross-appeal-waiver-Petitioners' failure to 
properly cross-appeal any error regarding the denial of their motion for attorney 
fees incurred in developing their takings claim pursuant to N.C.G.S. $ 113A-123 
waived consideration of the matter on appeal. Williams v. N.C. Dep't of  Env't 
& Natural Res., 86. 

Delinquency adjudication-disposition no t  appealed-jurisdiction-An 
appeal froin a delinquency adjudication was dismissed for lack of jurisdiction 
where the notice of appeal was filed after the disposition hearing but referred 
only to the adjudication. Under N.C.G.S. 9: 7B-2602 (2003), appealable final orders 
in juvenile matters include orders of disposition after an adjudication, but the 
statute does not authorize appeals following the adpdicatory portion of the case. 
Nothing here indicates that the disposition order was appealed. I n  r e  A.L., 276. 

Notice of  appeal-failure of service-waiver-DSS's participation in respon- 
dents' appeal waived any objection to failure of service of the notice of appeal. 
DSS does not argue that it never received service of appellate entries, the notice 
of the appointment of appellate counsel, or the proposed record on appeal, and 
does not contend that it was prejudiced by any failure by respondents to proper- 
ly serve the notice of appeal. I n  r e  D.L., A.L., 574. 

Preservation of issues-double jeopardy-robbery with a dangerous  
weapon-taking same  p rope r ty  f rom dif ferent  victims-failure t o  
object-Although defendant contends the trial court violated his double jeop- 
ardy rights by submitting both counts of robbery with a dangerous weapon to the 
jury where both indictments reference a taking of the same property but name 
different victims, this assignment of error is overruled because defendant did not 
object at  trial on constitutional grounds. S t a t e  v. Stafford,  118. 

Preservation of  issues-excluded evidence-no offer of  proof-other 
evidence admitted-The exclusion of evidence of conduct by a murder blctim 
was not properly preserved for appeal where defendant made no showing of 
what the answer would have been. Moreover, there would have been no prejudice 
because there was other evidence of the victim's penchant for violence. S t a t e  v. 
Dewberry, 177. 

Preservation of  issues-failure t o  argue in  brief-Petitioners' remaining 
cross-assignments of error are deemed abandoned because petitioners presented 
no arguments. Williams v. N.C. Dep't of Env't & Natural Res., 86. 
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Preservation of issues-failure t o  argue in brief-The four assignments of 
error that defendant failed to argue in his brief are deemed abandoned. State  v. 
Stafford, 118. 

Preservation of issues-failure t o  argue in brief-Wo of the original four 
assignments of error on appeal are deemed abandoned because defendant failed 
to argue them in her brief. State  v. Robinson, 654. 

Preservation of issues-failure t o  cite authority-Although plaintiff con- 
tends the Industrial Commission erred in a workers' compensation case by find- 
ing that a videotape was an accurate depiction of the primary duties of plaintiff's 
employment, this assignment of error is deemed abandoned because plaintiff 
failed to cite any authority. Bass v. Morganite, Inc., 605. 

Preservation of issues-failure t o  cite authority-broad assertion- 
Although plaintiff contends the Industrial Commission erred in a workers' com- 
pensation case by failing to find that plaintiff's bilateral carpal tunnel syndrome 
was compensable, this assignment of error is deemed abandoned because plain- 
tiff's brief fails to present any authority in support of this broad assertion. Bass . 
v. Morganite, Inc., 605. 

Preservation of issues-improper notice of appeal-writ of certiorari- 
Although taxpayer lost his right to appeal based on his first notice of appeal fail- 
ing to state the grounds upon which the taxpayer asserted the Property Tax 
Commission erred and the second notice of appeal being filed outside the thirty- 
day time period, the Court of Appeals exercised its discretion under N.C. R. App. 
P. 21 to consider taxpayer's appeal as a petition for writ of certiorari. In  re 
Appeal of Battle Estate, 240. 

Preservation of issues-punitive damages-failure t o  argue-failure t o  
assign error-Although defendant contends the trial court erred by awarding 
$95,000 in punitive damages based on the fact that the award was greater than the 
statutory limit of three times actual damages, this assignment of error is deemed 
abandoned because: (1) in her brief, defendant argues the court erred by award- 
ing punitive damages for a nominal trespass on a life estate; and (2) defendant 
failed to argue this assignment of error and also failed to assign error to the issue 
actually argued in her brief. N.C. R. App. 10(a). Brown v. King, 267. 

Time for  filing appeal-legal holiday-The State's motion to dismiss an 
appeal from a juvenile disposition as untimely was correctly denied where the 
last day for filing the appeal was the Friday after Thanksgiving, a legal holiday, 
and the appeal was filed on the following Monday. In r e  W.H., 643. 

ARBITRATION AND MEDIATION 

Ambiguous arbitration agreement-authority t o  construe-The trial court 
erred by modifying an arbitration panel's award to eliminate treble damages on 
an unfair trade practices claim where the arbitration agreement was ambiguous 
and the arbitrators had the authority to construe the remedial provision. Neither 
the trial court nor the appellate court may vacate the arbitration award based on 
a disagreement with the arbitrators about the proper construction of the con- 
tract's term. WMS, Inc. v. Weaver, 352. 

Attorney fees-issue not raised a t  arbitration-waived-Defendant Alltel 
waived its right to contest an arbitration panel's authority to award attorney fees 
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by not raising the issue at arbitration. Defendant opposed the fees based on 
whether they were warranted under N.C.G.S. # 75-16, but did not object to the 
panel's consideration of the issue despite several opportunities to do so. WMS, 
Inc. v. Weaver, 352. 

Validity of  arbitration agreement-failure to show mutual agreement- 
equitable estoppel-The trial court did not err by finding that no valid arbitra- 
tion agreement existed between defendant title insurance company and plaintiffs 
where the first time an arbitration clause appeared was in the final title policy 
which was issued over three months after the closing on the pertinent property. 
King v. Owen, 246. 

ASSAULT 

On a handicapped person-hearing impairment-The denlal of a rnotlon to 
dismiss a charge of aggra~ated assault on a handicapped person was correct 
where defendant argued that the State did not show that the ~ic t lm's  hearing 
problem substantially mpalred her ab~llty to defend herself, but the ~ l c t l m  testi- 
fied that she had difficulty hearing a person approaching from behind State v. 
Hines, 202. 

On a handicapped person-sentencing-The trial court did not err by enter- 
ing judgment on a charge of aggravated assault on a handicapped person where 
a judgment was also entered on a charge of armed robbery of that person. 
N.C.G.S. 6 14-32.1(e) (which bars punishment for assaulting a handicapped per- 
son when conduct is covered by another statute providing greater punishment) 
does not apply here. State v. Hines, 202. 

ATTORNEYS 

Malpractice-running of the statute of limitations-after attorney-client 
relationship ended-The trial court erred by dismissing plaintiff's malpractice 
claim against her attorney for failure to state a claim. Plaintiff alleged that 
defendant failed to follow her instructions to file a lawsuit, failed to notify her 
that the suit had not been filed, failed to advise her of the statute of limitations, 
and failed to protect her interests by filing the lawsuit. Although defendants 
argued lack of privity because plaintiff's claim was barred by the statute of limi- 
tations only after the attorney-client relationship ended, the complaint alleges 
that the negligent acts occurred prior to and on the date of the termination. Wood 
v. Hollingsworth, 637. 

BAIL AND PRETRIAL RELEASE 

Bond forfeiture-motion for relief from final judgment-The trial court did 
not err by denying a surety's motion for relief from final judgment of bond for- 
feiture under N.C.G.S. % l5A-544..5 based on the reasoning set forth under State c. 
Evans, 166 N.C. App. 432. State v. Fisher, 510; State v. Cruz, 508; State v. 
McFayden, 512. 

Bond forfeiture-motion to  set  aside-county jail not a unit of Depart- 
ment of  Correction-The trial court erred by grantlng respondent surety's 
motion to set aside a bond forfeiture under N C G S 4 liA-544 5(b)(6) because, 
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on the date of defendant's failure to appear, he was being held in a county jail on 
an extradition warrant, and the jail is not a unit of the Department of Correction. 
State  v. Robertson, 669. 

Bond forfeiture-surrender of defendant-motion for relief from final 
judgment-extraordinary circumstances-The trial court did not abuse its 
discretion by denying a surety's motion for relief from final judgments of 
bail bond forfeitures based upon "extraordinary circumstances" under N.C.G.S. 
5 15A-544.8, even though the surety surrendered defendant to the county 
sheriff and the trial court may have erred in failing to grant the surety's initial 
motions to set aside the bond forfeitures under N.C.G.S. 5 15A-544.5(b)(3), 
because the surety's failure to appeal the orders denying his initial motions 
divested him of the right to appellate review of the merits of those orders. State  
v. Evans, 432. 

Probationary sentence-appeal-conditions of release-The superior court 
could set conditions of release pending defendant's appeal pursuant to N.C.G.S. 
5 15A-536 where defendant's sentence from his conviction had been stayed pend- 
ing appeal and he is not in custody. The language of the statute that defendant 
may be ordered "released" upon conditions means to set or make free from the 
supervision and control of the court as well as from imprisonment. State  v. 
Howell, 751. 

BURGLARY AND UNLAWFUL BREAKING OR ENTERING 

Felony breaking or  entering-motion t o  dismiss-sufficiency of evi- 
dence-The trial court did not err by denying defendant's motion to dismiss the 
charge of felony breaking or entering, and by denying defendant's motion to set 
aside the verdict where defendant provided no evidence to refute how he came 
to be present inside the victims' house. State  v. Stafford, 118. 

CHILD ABUSE AND NEGLECT 

Felonious child abuse-burning-evidence sufficient-A motion to dismiss 
a charge of felonious child abuse inflicting serious bodily injury for insufficient 
evidence was correctly denied where defendant is the child's father and was 
supervising him on the day the injuries were inflicted; they were at home alone; 
the child was 10 months old; a physician's assistant testified that the child's burns 
were caused by someone holding a hot object on the child; a burn on the child's 
hand was severe enough for a skin graft and a week in the hospital; he had trou- 
ble crawling due to burns on his hands and feet; and he remained unable to use 
a finger on his burned hand one year later. State  v. Allen, 139. 

Neglected juvenile-failure t o  appoint guardian ad  litem for  parent-The 
failure to appoint a guardian for the mother in a neglected juvenile proceeding 
was not error where the petitions did not allege that the children were dependant 
juveniles and did not assert that the mother could not provide proper care as the 
result of a debilitating condition. In r e  D.L., A.L., 574. 

Neglected juveniles-permanency planning hearing-not timely-The trial 
court erred by not holding a permanency planning hearing within the statutory 
time limit (one year from the initial order), but the matter was reversed and 
remanded on other grounds. In r e  D.L., A.L., 574. 
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Neglected juveniles-permanency planning hearing-tape of first hearing 
destroyed-A father's constitutional rights were not violated by the destruction 
of tapes recorded at a prior hearing concerning his dllegedly neglected children 
Although the father contended that the second hearing was a continuation of the 
first and that evidence presented at the first was crucial to the permanency plan- 
ning order, the permanency planning order u a s  not reached until the second 
hear~ng The father did not assign error or enter notice of appeal to the first 
order, and did not present a narration of the e~ idence  or identify portions of the 
record to support his argument In re D.L., A.L., 574. 

Neglected juveniles-permanency planning order-findings-not sup- 
ported by evidence-A permanency planning order was reLersed and remand- 
ed where the court's findings were not supported b) the evldence Respondent, 
acting pro se, testified but did not address the permanency plan and DSS offered 
only statements by its attorney (which are not emdence) and a DSS summarj 
Adoptmg the DSS summary was not sufficient to support the findings In re D.L., 
A.L., 574. 

Permanency planning order-findings of fact-placement with relative- 
The trial court erred in a child neglect case by entering a permanency planning 
order that does not comply with the statutory requirements of N.C.G.S. # 78-907 
because the issue of the child's possible placement with her paternal grandmoth- 
er was relevant and the court was required to make findings on that subject. In 
re M.R.D.C., 693. 

Responsibilities and procedures for permanency plan-timing of filing 
petition for termination of parental rights-The trial court was required in 
a child neglect case to comply with N.C.G.S. # 7B-907(b) and (c) even though the 
minor child was in DSS custody for more than 12 of the 22 months before the 
hearing and the trial court's order stated that none of the circumstances set forth 
in N.C.G.S. 3 7B-907(d) which would obviate the need for a termination of 
parental rights proceeding being filed are present. In re M.R.D.C., 693. 

Reunification efforts-findings of fact-conclusions of law-sufficiency 
of evidence-On remand, the trial court in a child neglect case must reexamine 
the issue of whether there were sufficient findings of fact and conclusions of law 
to satisfy the provisions of N.C.G.S. $ $  7B-907(c) and 7B-SO7 so that petitioner 
DSS could be relieved from efforts to reunify respondent father with his daugh- 
ter. In re M.R.D.C., 693. 

CHILD SUPPORT, CUSTODY, AND VISITATION 

Equitable estoppel-oral modification-The trial court did not err in a child 
custody, ci\d contempt, and child support case by concluding that plaintiff moth- 
er was not equitably estopped from enforcing the provisions of the 199G order 
relating to the provision of health insurance premiums for the minor children and 
the repayment of a $5,000 pron~issory note even though defendant father con- 
tends plaintiff consented to an oral modification during an October 1997 meeting 
with their attorneys and this agreement was set out in a letter betu-een the attor- 
neys because plaintiff never agreed to modify the provision requiring defendant 
to provide health insurance for the children, and defendant failed to show detri- 
mental reliance. Meehan v. Lawrance, 369. 
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Support-calculation of gross income-credit for  t ravel  expenses-The 
trial court did not abuse its discretion in a civil contempt and child support case 
by allowing defendant father a $300 per month credit for travel expenses related 
to visitation with the minor children. Meehan v. Lawrance, 369. 

Support-calculation of gross income-overtime pay-The trial court did 
not abuse its discretion in a civil contempt and child support case by failing to 
include defendant father's 2002 overtime pay in calculating his gross income. 
Meehan v. Lawrance, 369. 

Support-calculation of health insurance premiums-The trial court did not 
abuse its discretion in a civil contempt and child support case by calculating the 
amount defendant father owed for health insurance premiums plaintiff mother 
paid to be $14,203.70 instead of $18,984.70 as claimed by plaintiff because 
defendant showed that he provided health insurance for the children for part of 
this time. Meehan v. Lawrance, 369. 

Support-substantial change of circumstances-The trial court did not 
abuse its discretion in a civil contempt and child support case by increasing 
defendant father's child support obligation where a material and substantial 
change occurred in the financial circumstances of the parties. Meehan v. 
Lawrance, 369. 

CITIES AND TOWNS 

Construction of new water  system-agency-evidence insufficient-Sum- 
mary judgment was granted correctly for municipalities on claims for damage to  
a private water system during construction of a new system where the new sys- 
tem was built by contractors for the county. Plaintiff contended that the munici- 
palities were liable as beneficiaries but failed to cite supporting authority, 
and argued liability under respondeat superior but failed to  offer sufficient evi- 
dence of agency. Participation by the towns in meetings with the contractors 
about problems arising from the construction was precisely the watchfulness 
required of a town when a major construction project impacts the town and does 
not give rise to a principle-agent relationship. Coastal Plains Utils., Inc. v. 
New Hanover Cty., 333. 

Control of streets-easements and  licenses-Summary judgment should not 
have been granted for a city in an action seeking revocation of a license for a 
homeowner's association to build a visitor's center on the right-of-way of a newly 
annexed street. Although the city claimed statutory authority to grant easements 
and to license appliances and fixtures on rights of way, this was not an easement 
and the building was neither an appliance (a device or  instrument) nor a fixture 
(it was not built by the owner of the land and the terms of the license indicate 
that it was to remain personal property and not pass with the land). Moore's 
Ferry  Dev. Corp. v. City of Hickory, 441. 

CIVIL PROCEDURE 

Motion for j.n.0.v. and  new trial-underlying motion fo r  directed verdict 
denied-There was no error in the denial of a motion for a judgment not- 
withstanding the verdict where the underlying motion for a directed verdict was 
properly denied. Furthermore, none of the grounds for a new trial listed in 
N.C.G.S. 5 1A-1, Rule 59 were present. Whisnant v. Herrera ,  719. 
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Motion to  enforce settlement agreement-meeting o f  minds-statute o f  
frauds-doctrine of frustration of purpose-The t r~a l  court d ~ d  not err by 
grantmg appellee's mot~on to enforce the part~es '  settlement agreement regaidmg 
the purchase of property where a lalid offer was made and accepted In corre- 
spondence between the parties, the statute of frauds was satisfied u hen the con- 
tract proms~ons could be deternuned from separate but related wr~tmgs and 
there was no impl~ed cond~tlon in the contract that a changed condit~on would 
excuse performance under the doctrme of frustration Currituck Assocs.- 
Residential P'ship v. Hollowell, 17. 

CONFESSIONS AND INCRIMINATING STATEMENTS 

Statements by defendant-no Miranda warning-not yet arrested-State- 
ments made by defendant to a deputy wh~le  receir lng treatment for an unrelated 
Injury at a hosp~tal were properly admitted in a prosecution for first-degree statu- 
tory rape and other offenses The deputy d ~ d  not ~nfornl defendant of h ~ s  M~ran- 
da r~ghts,  but d ~ d  tell him that he u a s  not under arrest, mas free to lea\?, and d ~ d  
not hake to speak u ~ t h  huu and defendant was not in fact arrested un t~ l  days 
later Defendant had not been md~cted an arrest warranted had not issued, and 
Fellers L Untted States 510 LT S - (2004) 1s not controlling State v. Fuller, 
548. 

CONSTITUTIONAL LAW 

Cruel and unusual punishment-consecutive sentences-The trial court did 
not violate the Eighth Amendment prohibition against cruel and unusual punish- 
ment in a trafficking in cocaine by possession and by transportation, possession 
of a firearm by a felon, and felony speeding to elude arrest case by imposing con- 
secutive sentences. State v. Leach, 711. 

Right o f  confrontation-testimonial hearsay-identification by photo- 
graphic line-up-Although defendant contends the trial court erred in an 
assault with a deadly weapon inflicting serious injury, non-felonious breaking or 
entering, and robbery with a dangerous weapon case by admitting the testimony 
of an officer concerning statements made by the victim to him at her apartment 
and statements by another officer concerning the victim's identification of her in 
a photographic line-up under the residual hearsay exception after the victim died 
of unrelated causes, defendant's argument is not reached because the admission 
of the evidence was a violation of defendant's Sixth Amendment rights under the 
Confrontation Clause and defendant is entitled to a new trial on that ground. 
State v. Lewis, 596. 

Speedy trial-delay not purposeful or oppressive-The denial of a speedy 
t r~a l  mot~on was not error where defendant d ~ d  not present any ev~dence that the 
delay of th~rteen months between arrest and t r d  was purposeful or oppressive 

or could habe been avoided by reasonable effort by the prosecutor State v. 
Allen, 139. 

CONTEMPT 

Civil-failure to  comply with court order-The t r ~ a l  court d ~ d  not err In a 
ch~ ld  custody and chdd support case by concludmg that defendant father was in 
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willful contempt of court for failing to repay a $5,000 promissory note a s  required 
by a 1996 court order. Meehan v. Lawrauce, 369. 

Civil-failure to pay child support-The trial court did not err in a civil con- 
tempt and child support case by failing to find defendant father in contempt for 
his failure to pay $1,200 in child support as required in the 1996 order even 
though defendant paid $1,000 per month because the parties agreed to modify 
defendant's child support obligation and defendant did not act willfully in failing 
to pay the amount required by the 1996 order. Meehan v. Lawrance, 369. 

Civil-failure to provide health insurance for minor children-The trial 
court did not err in a child custody and child support case by concluding that 
defendant father was in contempt of court for failing to provide health insurance 
for his minor children as required by a 1996 court order. Meehan v. Lawrance, 
369. 

CONTRACTS 

Business sale-multiple documents and parties-standing to sue-The 
trial court erred by granting a dismissal for failure to state a claim for breach of 
contract in an action arising from the sale of an automobile dealership. The sale 
was effected with multiple documents and multiple parties and defendant argued 
that plaintiff lacked standing because he was not a party to two of those docu- 
ments. However, plaintiff alleged that the entire agreement was fashioned from 
all of the documents and, moreover, showed that he is a third party beneficiary 
of the two documents. Woolard v. Davenport, 129. 

CORPORATIONS 

Action by minority shareholders-breach of fiduciary duty-The trial court 
erred by granting a dismissal for failure to state a claim for breach of fiduciary 
duty and unfair and deceptive trade practices arising from the sale of an auto- 
mobile dealership. No facts on the face of the complaint and attached exhibits 
necessarily defeated those claims; the Court of Appeals has stated that minority 
shareholders in a closely held corporation who allege wrongful conduct and cor- 
ruption by the majority shareholders may bring an individual action against those 
shareholders as well as a derivative action. Woolard v. Davenport, 129. 

Apparent authority-corporate loans and guarantees-personal loan- 
president's signature-The trial court erred by granting summary judgment in 
favor of plaintiff bank on the bank's claims to recover money from defendant 
company after a default on a 1999 guaranty based on defendant company presi- 
dent's signature on the guaranty because a guaranty of a personal loan is not nec- 
essarily outside the apparent authority of an officer of a closely held corporation. 
First Union Nat'l Bank v. Brown, 519. 

Piercing the corporate veil-summary judgment for individual defend- 
ant-The trial court correctly granted summary judgment for the individual 
defendant on a piercing the corporate veil claim in a restaurant slip and fall case. 
Although the individual defendant formed all of the involved corporations, the 
corporate formalities were observed with care, each corporation has some insur- 
ance coverage, and defendant gave clear notice of the corporation he believed 
was the proper defendant from his first answer. Wood v. McDonald's Corp., 48. 



COSTS 

Assessable cost-attorney's meals and t ravel  expenses-The trial court 
erred by granting costs to petitioners for the meals and tralrel of petitioners' 
attorney in a case involving an application for a Coastal Area Management Act 
permit to fill a portion of a tract of real estate in order to construct a freezer 
building on the land. Williams v. N.C. Dep't of Env't & Natural Res., 86. 

At torney fees-justiciable i ssues  in  pleadings-An award of attorney fees 
against plaintiffs under N.C.G.S. $ 6-21.5 was error where plaintiffs' pleadings 
and other relevant documents, read indulgently, raised justiciable issues con- 
cerning the implied warranty of habitability for plaintiffs' new house. Lincoln v. 
Bueche, 150. 

Attorney fees-punitive damages-election of remedies-The trial court 
did not err by awarding $34,381.90 in attorney fees to plaintiff for breach of fidu- 
ciary duty pursuant to N.C.G.S. 75-16.1 even though plaintiff elected to seek 
punitive damages and an equitable remedy. Brown v. King, 267. 

At torney fees-Rule 68-authorization under  another  s t a t u t e  needed- 
Attorney fees can be awarded under Rule 68 only when there is authorization for 
taxing them as costs under some other rule or statute. In the absence of that 
authority, the award of attorney fees under N.C.G.S. 9: 1A-1, Rule 68 in this case 
was error. Lincoln v. Bueche, 150. 

Attorney fees-substantial justification-The trial court erred by granting 
attorney fees to petitioners pursuant to N.C.G.S. # 6-19.1 for the judicial review 
portion of a case invoking an application for a Coastal Area Management Act 
permit to fill a portion of a tract of real estate in order to construct a freezer 
building on the land. Williams v. N.C. Dep't of Env't  & Natural Res., 86. 

At torney fees-voluntary dismissal-refiling-The trial court abused its dis- 
cretion by assessing additional attorney fees if plaintiffs refiled their action as 
allowed under N.C.G.S. $ 1A-1, Rule 41(a). The role of the court is to determine 
costs and not to encourage or discourage the filing of an action under N.C.G.S. 
9: 1A-1, Rule 41(a). Lincoln v. Bueche, 150. 

At to rney  fees-workers' compensation-Although plaintiff employee 
requests that the Court of Appeals tax defendants w ~ t h  the costs of the instant 
workers' compensation appeal pursuant to N C G S 9 97-88, a request for attor- 
ney fees under this statute 1s not properly ralsed as a cross-ass~gnment of error 
Alexander v. Wal-Mart Stores ,  Inc., 563. 

Sanctions-failure t o  comply with discovery order-The trial court did not 
abuse its discretion in a divorce case by sanctioning appellant husband under 
N.C.G.S. 9: 1A-1, Rule 37 for failure to comply w-ith an order compelling discovery. 
Leder v. Leder, 498. 

Voluntary dismissal-mandatory-The taxing of costs is mandatory when a 
plaintiff voluntarily dismisses an action under N.C.G.S. # 1A-1, Rule 4l(a)(l), 
unless the action was brought in forma pauperis. Lincoln v. Bueche, 150. 

COUNTIES 

Liability for  ac t s  of contractors-notice of s ta tu tory  violation-The theo- 
ry that a county could be held liable for the acts of contractors ~f it had not~ce 
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that the contractors were violating a statute was not available under the circum- 
stances of this case. The Court of Appeals declined reasoning that would impose 
additional duties not specified in the Underground Damage Prevention Act. 
Coastal  Plains Utils., Inc. v. New Hanover Cty., 333. 

CREDIT CARD CRIMES 

Financial transaction card  theft-no variance with proof-There was not 
a fatal variance between the indictment and the proof where defendant's in- 
dictment for unlawfully using another's credit cards included the allegation 
that he received the cards with the intent to use, sell and transfer them to anoth- 
er person, but the State did not present evidence that defendant transferred the 
cards to another person. There is not a fatal variance where an indictment 
charges the entire statute conjunctively and the State offers evidence supporting 
only one of the means by which the crime may have been committed. S t a t e  v. 
Rawlins, 160. 

Single taking rule-not applicable-The "single taking" rule of common-law 
larceny (by which several items stolen in one act is a single offense) does not 
apply to financial transaction card theft. The statutory language is clear: taking, 
obtaining, or withholding a single card gives rise to a single count of financial 
transaction card theft. Therefore, two charges of financial transaction card theft 
were not duplicative where two different cards were obtained or withheld from 
the same person. S t a t e  v. Rawlins, 160. 

CRIMINAL LAW 

Closing arguments-defense of accident-The trial court did not erroneous- 
ly deprive defendant of his right to present the defense of accident in a first- 
degree murder, first-degree burglary, and assault with a deadly weapon case by 
prohibiting defendant from using the word "accidentally" in his closing argument. 
S t a t e  v. Gattis ,  1. 

Instruction-prima facie evidence-The trial court's instruction on prima 
facie evidence, considered a s  a whole, did not shift the burden of proof to a 
defendant charged with financial transaction card theft. S t a t e  v. Rawlins, 
160. 

Instruction-reasonable doubt-The trial court did not commit plain error in 
a trafficking in cocaine by possession and by transportation, possession of a 
firearm by a felon, and felony speeding to elude arrest case by its instruction on 
reasonable doubt. S t a t e  v. Leach, 711. 

Motion t o  suppress-order en te red  o u t  of  t e rm and  o u t  of session-The 
trial court erred in a robbery with a dangerous weapon case by denying defend- 
ant's motion to suppress seized evidence where the order was entered out of 
term and out of session, and defendant is entitled to a new trial. S t a t e  v. Trent,  
76. 

Trial court's remarks-failure t o  show prejudice-Defendant was not 
deprived of a fair and impartial trial by certain remarks of the judge in a first- 
degree murder, first-degree burglary, and assault with a deadly weapon case. 
S t a t e  v. Gattis ,  1. 
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DAMAGES AND REMEDIES 

Attorney fees-punitive damages-election of remedies-The trial court 
did not err by awarding $34,381.90 in attorney fees to plaintiff for breach of fidu- 
ciary duty pursuant to N.C.G.S. 3 75-16.1 even though plaintiff elected to seek 
punitive damages and an equitable remedy. Brown v. King, 267. 

Monetary damages and rescission-return of plaintiff t o  s t a tus  quo-The 
trial court did not err by granting both the remedies of rescission and damages in 
an action arising from the fraudulent sale of land. While plaintiffs must generally 
elect their remedies, in this case rescission alone could not return plaintiffs to 
their prior position; moreover, they are entitled to the benefit of any bargain 
taken by defendants. Gosai v. Abeers Realty & Dev. Mktg., Inc., 625. 

DISCOVERY 

Child abuse-sealed DSS file-no exculpatory evidence-The t r~a l  court 
dld not err In a prosecution for felonlous child abuse by rulmg that a DSS file d ~ d  
not contam exculpatory ec~dence The Court of Appeals reclewed the sealed 
records and found nothmg facorable to the accused or material to the charges at  
Issue In thls case S ta t e  v. Allen, 139. 

Requests  fo r  admissions-costs of proof-attorney fees-reasonable 
belief would prevail-The trial court abused its discretion by granting attorney 
fees to petitioners pursuant to N.C.G.S. $ 1A-1, Rule 37(c) in a case involving an 
application for a Coastal Area Management Act permit to fill a portion of a tract 
of real estate in order to construct a freezer building on the land because respon- 
dents had reasonable grounds to believe that they would prevail on the matter 
which petitioners requested them to admit. Williams v. N.C. Dep't of Env't & 
Natural Res., 86. 

Sanctions-failure t o  comply with discovery order-The trial court did not 
abuse its discretion in a divorce case by sanctioning appellant husband under 
N.C.G.S. 5 1A-1, Rule 37 by entering a default judgment for failure to comply with 
an order compelling discovery. Leder v. Leder, 498. 

DIVORCE 

Equi table  distribution-marital property-presumption of in-kind distri-  
bution-liquid assets-The trial court erred in an equitable distribution case 
by requiring defendant husband to pay plaintiff wife $25,000, because: (1) there 
was insufficient evidence to rebut the presun~ption that an in-kind distribution of 
marital property is equitable, N.C.G.S. $ 50-"(e): and (2) there were insufficient 
findings as to whether defendant possessed the liquid assets to satisfy the award. 
Urciolo v. Urciolo, 504. 

Equi table  distribution-valuation-fair market  value-The trial court 
did not err in an equitable distribution case by its valuation of a 1995 Harley- 
Dacldson motorcycle. Urciolo v. Urciolo, 504. 

DRUGS 

Trafficking in  cocaine-failure t o  ins t ruct  on  lesser-included offense- 
The trial court d ~ d  not err In a traffickmg In cocame by possession and by trans- 
portat~on case hy fa111ng to Instruct the jury on the lesser-mcluded offense of traf- 
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ficking in 200-400 grams of cocaine where the only forensic expert testified that 
438 grams of cocaine were recovered by officers. S ta te  v. Leach, 711. 

EASEMENTS 

Water system-no wrongful interference-The location of a water and sewer 
system built by a county alongside an older, private system did not wrongfully 
interfere with the private company's nonexclusive easements and summary judg- 
ment was correctly granted for defendants. Coastal Plains Utils., Inc. v. New 
Hanover Cty., 333. 

EMBEZZLEMENT 

Fiduciary relationship-merchandise associate o r  s tore  clerk-clothing 
store-Assuming arguendo that the trial court erred in an embezzlement case by 
instructing the jury that by law a fiduciary relationship existed between a mer- 
chandise associate and the clothing store where she worked, the error was not 
prejudicial because the jury could have found defendant guilty of embezzlement 
in her nonfiduciary capacity as a store clerk. State  v. Robinson, 654. 

Motion t o  dismiss-sufficiency of evidence-The trial court did not err by 
denying defendant's motion to dismiss the charge of embezzlement where 
defendant sales clerk received merchandise belonging to her employer and con- 
verted it to her own use or fraudulently sold some of the merchandise. State  v. 
Robinson, 654. 

EMPLOYER AND EMPLOYEE 

Negligent hiring-reasonable investigation-The trial court erred by grant- 
ing defendant financial planning company's motion to dismiss plaintiff cus- 
tomer's claim for negligent hiring of plaintiff's son, an insurance agent who mis- 
appropriated funds from plaintiff's various insurance and annuity products. 
White v. Consolidated Planning, Inc., 283. 

Vicarious liability-scope of employment-The trial court erred by granting 
summary judgment on claims of fraud, conversion, and unfair and deceptive 
trade practices to the extent that the judgment was based on defendant financial 
planning company's lack of vicarious liability. White v. Consolidated Planning, 
Inc., 283. 

ESTOPPEL 

Equitable-defense of expiration of s tatute  of limitations-Plaintiff 
customer was entitled to proceed to trial on his equitable estoppel claim re- 
garding defendant financial planning company's motion for summary judgment 
on the grounds that plaintiff's conversion, negligence, and fraud claims were 
barred by the applicable statute of limitations because a jury could find that 
defendant company lulled plaintiff into a false sense of security by failing, after 
learning of defendant employee's dishonesty, to notify plaintiff of defendant 
employee's acts, to reassign plaintiff to another account executive or to for- 
ward statements received for plaintiff's account. White v. Consolidated Plan- 
ning, Inc., 283. 



EVIDENCE 

Cause  of  child's injuries-testimony by physician's assistant-The 
testimony of a physician's assistant who treated a child abuse victim about 
the cause of the child's injuries was properly admitted based upon the witness's 
27 years of experience Moreover, there is no record that defendant requested 
voir dire and no authority mandating lair dire without such a request S t a t e  v. 
Allen, 139. 

Child abuse-baby bottle-A baby bottle was correctly admitted in a prosecu- 
tion for felomous child abuse where there was testimony that the child's burns 
were round and inconsistent with the curling Iron which defendant contended 
was the accidental cause of the InJunes Defendant did not show that the proba- 
tibe value was substantially outweighed by the danger of unfair prejudice S ta t e  
v. Allen, 139. 

Client's s ta tements  t o  attorney-hearsay-The trial court did not err by 
refusing to compel a witness's attorney to answer questions In a first-degree mur- 
der and assault prosecution where the statements that defendant was seeklng 
had already been correctly excluded as hearsay S ta t e  v. Dewberry, 177. 

Consumption of alcohol by driver-observations of  officer-An officer's 
testimony that a DWI and second-degree murder defendant had consumed suffi- 
cient alcohol to be impaired was admissible because the officer detected the 
odor of alcohol in the car and on defendant's breath, observed the scene of the 
collision and its severity, interviewed four or five witnesses, and had been on a 
traffic enforcement unit for five years. S t a t e  v. Speight, 106. 

Hearsay-declaration aga ins t  interest-excluded-The exclusion of 
hearsay in a prosecution for first-degree murder and assault was not an abuse of 
discretion where defendant, who was claiming self-defense, wanted to introduce 
testimony that a gun had been removed from the victim's car after the shooting. 
Defendant contended that the statements should have been admitted as a decla- 
ration against interest under N.C.G.S. 6 8C-1, Rule 804 (b)(3), but the court deter- 
mined that the statement was not sufficiently against the declarant's interest and 
that there were insufficient independent, nonhearsay indications of trustworthi- 
ness. S t a t e  v. Dewberry, 177. 

Hearsay-medical t r ea tmen t  o r  diagnosis exception-excited ut ter -  
ance-Statements made by defendant at  a hospital that were noted by an 
emergency room nurse at the time defendant was being examined by a physi- 
cian regarding the gun going off accidentally during a fight was not adnussible 
under the medlcal diagnosis or treatment exception to the hearsay rule, and 
statements defendant made to his child's mother were not excited utterances 
where they estabhshed only the undisputed facts that defendant and the ~ i c t i m  
had an argument, that both were shot, and that defendant was bleeding S ta t e  v. 
Gattis ,  1. 

Hearsay-not offered fo r  t r u t h  of ma t t e r  asserted-corroboration-The 
trial court did not err in a possession with intent to sell and deliver marijuana 
case by allowing three officers to testify regarding statements made to them by 
another officer describing the activities of defendant and others witnessed by 
that officer during a surveillance operation because the testimony was not 
offered to prove the truth of the matters asserted therein but rather to explain the 
officers' conduct after they arrived on the scene. S ta t e  v. Young, 401. 
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Hearsay-state of  mind exception-The trial court did not err in a first-degree 
murder, first-degree burglary, and assault with a deadly weapon case by admit- 
ting under N.C.G.S. 9 8C-1, Rule 803(3) statements that the victim made to seven 
individuals regarding her relationship with the victim in the period before her 
death and regarding conversations she had with defendant on the day of her 
death. S t a t e  v. Gattis ,  1. 

Hearsay-unavailable witness-right of  confrontation-Defendant's 
Sixth Amendment right of confrontation was violated by the admission of an 
unavailable witness's hearsay testimonial statements to a detective in a trial for 
possession of stolen goods where defendant did not have a prior opportunity 
to cross-examine the unavailable witness regarding the statements. S t a t e  v. 
Morton, 477. 

Let t e r s  from jail-no reasonable expecta t ion of  privacy-Letters defend- 
ant wrote to his wife from jail were properly admitted in a prosecution for first- 
degree statutory rape and other offenses. The letters were not marked "legal" or 
addressed to an attorney and were give to  jail personnel to mail. There was no 
reasonable expectation of privacy. S ta t e  v. Fuller, 548. 

Marital  privilege-letters from jail-Letters sent by an incarcerated defend- 
ant to his wife that were seized by law enforcement officers were admissible 
despite defendant's claim of marital privilege. A third person who overhears a 
conversation between husband and wife may be examined about that conversa- 
tion, and confidential letters from husband to wife are admissible against the hus- 
band when brought into court by a third party. S t a t e  v. Fuller, 548. 

Motion t o  suppress-timely and  sufficient-other evidence admitted- 
The denial of a DWI and second-degree murder defendant's motion to suppress 
the results of an SBI analysis of his blood samples was erroneous but not preju- 
dicial because the State introduced evidence of a separate blood analysis per- 
formed by a hospital. S t a t e  v. Speight, 106. 

Prior  crimes o r  bad acts-cocaine trafficking-The trial court did not err 
in a trafficking in cocaine by possession and transportation, possession of a 
firearm by a felon, and felony speeding to elude arrest case by admitting evi- 
dence of defendant's prior convictions of cocaine trafficking because evidence of 
any offense is admissible to prove possession of a firearm by a felon. S t a t e  v. 
Leach, 711. 

Rape shield law-exception-prior sexual  contact  re levant  t o  injuries- 
Evidence of a second-degree rape victim's prior sexual encounter on the day of 
the rape should have been admitted because it may have accounted for some of 
her injuries and was relevant to whether she consented to  sex with defendant. A 
new trial was also granted on a common-law robbery charge because the victim's 
credibility was essential to all of the charges. S t a t e  v. Harris,  386. 

Sexual  offenses-medical testimony-injuries consis tent  with assault- 
The trial court did not err in a prosecution for statutory rape and other offenses 
by permitting a doctor and a nurse who were qualified a s  experts to testify about 
whether their examinations and findings were consistent with a child who had 
suffered kissing on the breast and vaginal penetration. S t a t e  v. Fuller, 548. 

Sexually explicit images-not admitted-testimony abou t  images ad-  
mitted-Testimony that defendant viewed sexually explicit photographs on his 



home computer was admissible in a prosecution for kidnapping and statutory 
sexual offense to establish defendant's motive, preparation and plan. The proba- 
tive value of this evidence was not substantially outweighed by the danger of 
unfair prejudice where the judge did not admit the images, the State was cau- 
tioned that the images were inflammatory, and the court took the precaution 
of placing them in an envelope to avoid their being shown to the jury. S ta t e  v. 
Quinn, 733. 

FALSE PRETENSE 

Use of s to len  credi t  cards-distinct transactions-Three indictments for 
obtaining property by false pretenses were not duplicative where they arose from 
one incident at one store involving the use of stolen credit cards. There were 
three distinct transactions separated by several minutes in which different cards 
were used. S ta t e  v. Rawlins. 160. 

FIDUCIARY RELATIONSHIP 

Breach of duty  of good fa i th  and  fa i r  dealing-misrepresentation by con- 
cealment-The trial court did not err by granting summary judgment in favor of 
plaintiff bank on defendant company's counterclaims for breach of the duty of 
good faith and fair dealing and misrepresentation by concealment because plain- 
tiff may not be held liable for breach of good faith and fair dealing or nondisclo- 
sure when negotiating with an officer of a company having apparent authority. 
F i r s t  Union Nat'l Bank v. Brown, 519. 

Breach of fiduciary duty-insurance agent-The trial court erred by granting 
defendant financial planning company's motion to dismiss plaintiff customer's 
claim for breach of fiduciary duty regarding plaintiff's son who misappropriated 
funds from plaintiff's various insurance and annuity products while employed 
as an insurance agent of defendant company. White v. Consolidated Planning, 
Inc.. 283. 

FIREARMS AND OTHER WEAPONS 

Possession of f i rearm by felon-cocaine possession a felony-The trial 
court did not err by using defendant's prior cocaine possession convictions to 
charge him with possession of a firearm by a felon. S t a t e  v. Leach, 711. 

Possession of f i rearm by felon-sufficiency o f  evidence-The trial court did 
not err  in a possession of a f i r~arni  by a felon case by concluding that the evi- 
dence was sufficient to show that defendant possessed a firearm where an offi- 
cer saw an object thrown from a van controlled by defendant and a firearm was 
recovered within minutes from a nearby roadside. S t a t e  v. Leach, 711. 

FRAUD 

Breach of duty  of good faith and  fa i r  dealing-misrepresentation by 
concealment-The trial court did not err by granting summary judgment in 
favor of plaintiff bank on defendant conlpany's counterclaims for breach of the 
duty of good faith and fair dealing and misrepresentation by concealment 
because if defendant president did not have apparent authority to enter into a 
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guaranty on behalf of defendant company, the compnay was not induced to enter 
the contract by any nondisclosure by plaintiff bank. Firs t  Union Nat'l Bank v. 
Brown, 519. 

Constructive-motion t o  dismiss-sufficiency of evidence-The trial court 
did not err by granting defendant financial planning company's motion to dismiss 
plaintiff customer's claim for constructive fraud, because: (1) an allegation of the 
payment of commissions for transactions actually performed is not sufficient to 
survive a motion to dismiss a claim for constructive fraud; and (2) the allegation 
failed to show that defendant sought to benefit itself by taking unfair advantage 
of plaintiff. White v. Consolidated Planning, Inc., 283. 

Purchase of land-broker secretly selling-The evidence supported findings 
that defendants Swett and Abeers Realty (buyer's agents) committed fraud in 
plaintiff's purchase of land secretly owned by Swett. A broker can neither 
purchase from nor sell to the principal unless the latter expressly consents with 
full knowledge; moreover, fraud is presumed when property is transferred 
between the fiduciary and the principal. Gosai v. Abeers Realty & Dev. Mktg., 
Inc., 625. 

HIGHWAYS AND STREETS 

Highway construction contract-subject matter jurisdiction-motion t o  
dismiss third-party complaint-equitable estoppel-A de novo review 
revealed that the trial court erred in an action arising out of highway construction 
by denying third-party defendant North Carolina Department of Transportation's 
(NC DOT) motion to dismiss based on lack of subject matter jurisdiction third- 
party plaintiff company's complaint to recover damages in the amount of 
$7,973,528.14 or an amount not less than plaintiff subcontractor may be awarded 
as a result of its complaint against defendanffthird-party plaintiff. A.H. Beck 
Found. Co. v. Jones Bros., Inc., 672. 

HOMICIDE 

First-degree murder-motion t o  dismiss-sufficiency of evidence-The 
trial court did not err by denying defendant's motion to dismiss the charges of 
double first-degree murder because there was sufficient evidence of two murders 
committed in the perpetration of a robbery. State  v. Stafford, 118. 

First-degree murder-short-form indictment-constitutionality-The 
short-form murder indictments used to charge defendant with two counts of first- 
degree murder were constitutional. State  v. Stafford, 118. 

First-degree murder-short-form indictment-constitutionality-The 
short-form indictment used to charge defendant with first-degree murder was 
constitutional. State v. Gattis, 1. 

INDECENT LIBERTIES 

Child's testimony-sufficient-The trial court did not err by denying a de- 
fendant's motion to dismiss an indecent liberties prosecution where the child's 
testimony was sufficient for the jury to infer that defendant acted to arouse or 
gratify sexual desire. S ta te  v. Fuller, 548. 
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INDECENT LIBERTIES-Continued 

Identification of defendant-sufficient-The identification of defendant in 
an indecent liberties prosecution was sufficient where the victim identified 
defendant in a photo lineup and in court, her brother identified defendant as the 
man who gave them a ride that day, and the physical evidence corroborated the 
victim's account of events. S t a t e  v. Roberts,  649. 

INDICTMENT AND INFORMATION 

Indictment and instruction-fatal variance-There was a fatal variance 
between an indictment for aggravated assault on a handicapped person and the 
instruction where the instruction permitted the jury to convict on a criminal neg- 
ligence theory which was not alleged in the indictment. This substantially affect- 
ed defendant's ability to prepare a defense. S t a t e  v. Hines, 202. 

INDIGENT DEFENDANTS 

Funds  fo r  expe r t  witnesses-insufficient particularized showing-The 
denial of funds for medical and accident reconstruction experts for a DWI and 
second-degree murder defendant was not error where defendant's unsupported 
assertions showed only a mere hope or suspicion of fahorable ehidence More- 
oter, any alleged error In denying funds for the accident reconstruction expert 
was not prejudicial because defendant wanted the expert to undermine malice 
and the jury ultimately acquitted defendant of second-degree murder S t a t e  v. 
Speight,  106. 

INJUNCTIONS 

Preliminary-failure t o  demonstra te  i r reparable  harm-The trial court did 
not abuse its discretion by denying plaintiff company's motion for a preliminary 
injunction barring execution of a North Carolina default judgment based on 
alleged insufficiency of senice  because defendant did not demonstrate irrepara- 
ble harm. J&M Aircraft  Mobile T-Hangar, Inc. v. Johnston Cty. Airport  
Auth., 534. 

INSURANCE 

Uninsured motorist-collision with bicycle-police r epor t  and timely 
notice of claim-Summary judgment was correctly granted for defendants on 
an uninsured motorist claim arising from a bicycle accident where plaintiff 
made no showing that he complied with clear and unambiguous policy terms 
or  the statutory requirements of N.C.G.S. lj 20-279.21(b)(3)(b) where plaintiff 
never filed a police report and waited five days to contact his insurance agent. 
Hoffman v. Great  Am. Alliance Ins. Co., 422. 

Uninsured motorist-determining amount  due-credits fo r  payment from 
o the r  carriers-There are t ~ o  deterinmations to be made in determining the 
amount due a plaintiff from an uninsured motorist pol~cy the lmut of UIhl cot-  
erage applicable to the motor heh~cle and the amount plaintiff is entitled to 
recoxel under the statute Thls case was remanded for a determination of the 
amount of loss suffered by plaintiff, ~ h i c h  is necessary to the second determina- 
tlon (the partles had stipulated only that the loss was in excess of $200,000) 
Fmally, Integon, the unnamed defendant, IS not entltled to any credit by vlrtue of 
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an overpayment to plaintiff by the State Farm, another UIM carrier. Austin v. 
Midgett, 740. 

JOINT VENTURE 

Summary judgment-control of conduct-sharing of profits-The trial 
court correctly granted summary judgment for the individual defendant on a joint 
venture claim in a slip and fall case where there was no forecast of evidence (1) 
that defendant corporations had the legal right to control the conduct of the indi- 
vidual defendant in running the restaurant where the slip and fall occurred, and 
(2) that the individual defendant and the corporate defendants shared in the prof- 
its from the restaurant. Wood v. McDonald's Corp., 48. 

JURISDICTION 

Discovery-not a general appearance-jurisdictional defenses previously 
asserted-Participating in discovery does not constitute a general appearance; 
here, the defendant had asserted his jurisdictional defenses in his first filed 
pleading. Draughon v. Harnett Cty. Bd. of Educ., 449. 

Lack of service raised in  answer-not a general appearance-reassertion 
of jurisdictional defense in subsequent motion-not required-The trial 
court did not err by granting defendant Honeycutt's motion to dismiss for insuf- 
ficient service and lack of personal jurisdiction where he was never served with 
a summons and complaint, filed an answer that included the defenses of insuffi- 
cient service and no personal jurisdiction, and thereafter filed a motion to tax 
costs to plaintiff as a result of a prior voluntary dismissal. Although plaintiff con- 
tends that the motion to tax costs was a general appearance, defendant did not 
make any motion seeking affirmative relief before he filed his answer and the 
answer properly included the defenses of insufficient service and no personal 
jurisdiction. A defendant is not required to reassert his jurisdictional defenses in 
each subsequent motion. Draughon v. Harnett Cty. Bd. of Educ., 449. 

Long arm-out-of-state investment-Defendants were subject to jurisdiction 
under North Carolina's long arm statute where there was a solicitation in a mem- 
orandum sent to plaintiffs' attorney in North Carolina about defendants' invest- 
ment proposal, and a thing of value shipped from North Carolina in a check sent 
from plaintiffs to defendants for one investment unit. N.C.G.S. $ 1-75.4. Tejal 
Vyas, LLC v. Carriage Park Ltd. P'ship, 34. 

Minimum contacts-out-of-state investment-Defendants did not have the 
necessary minimum contacts with North Carolina for the exercise of personal 
jurisdiction without a due process violation where there was an investment pre- 
sentation in Georgia, material sent from Illinois to North Carolina after plaintiffs 
initiated contact, and a telephone call from defendants to plaintiffs' attorneys in 
North Carolina at plaintiffs' request. Five factors are reviewed to determine 
whether minimum contacts exist: the quantity of contacts, the nature and quality 
of contacts, the source and connection of the cause of action to the contacts, the 
interest of the forum state, and the convenience of the parties. Tejal Vyas, LLC 
v. Carriage Park Ltd. P'ship, 34. 

Motion for additional time to se t  aside default-not a general appear- 
ance-Defendant's "motion to continue" seeking additional time to file a motion 
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to set aside an entry of default was not a general appearance that waived service 
of process and vested the court with personal ~urisdiction. Defendant's motion 
did not invoke the adjudicatory powers of the court. Zellars v. McNair, 755. 

Motion t o  enforce se t t lement  agreement-failure t o  c i te  ru le  of civil pro- 
cedure-notice-The trial court did not lack jurisdiction and authority to grant 
appellee's motion to enforce the parties' settlement agreement regarding the pur- 
chase of property even though appellee failed to cite a specific rule of civil pro- 
cedure in the n~otion. Currituck Assow.-Residential P'ship v. Hollowell, 17. 

JURY 

Peremptory challenges-Batson motion-The trial court did not err in a first- 
degree murder, first-degree burglary and assault wlth a deadly weapon case by 
denying defendant's Batson motion made m response to the State's peremptory 
strike of the first Afncan-American juror to be questioned S t a t e  v. Gattis ,  1. 

JUVENILES 

Disposition level-severity of victim's injuries-A more severe juvenile dis- 
position based on a misunderstanding of the victim's injury was moot where the 
disposition was reversed on other grounds. I n  r e  W.H., 643. 

Erroneous  disposition level-completed disposition-remanded for  cor- 
rec t ion of record-A juvenile case erroneously imposing a higher disposition 
level than warranted by the Transcript of Admission was remanded for cor- 
rection of the record where the juvenile had completed the disposition. I n  r e  
W.H., 643. 

Release pending appeal-sufficiency of conclusions-Whether a juvenile 
should have been released pending appeal was moot where he had served his dis- 
position and was discharged. However, the court's conclusions concerning the 
brutality of the incident, the juvenile's lack of cooperation with placement, and 
his unwillingness to work with family members were compelling reasons to order 
that the juvenile remain in custody. I n  r e  W.H., 643. 

Transcript  of Admission-equivalent t o  guilty plea-not knowing and vol- 
untary-A juvenile disposition was reversed and remanded where the court 
ordered a higher level of disposition than indicated on the Transcript of Admis- 
sion. The acceptance of an admission by a juvenile is tantamount to the accep- 
tance of a guilty plea by an adult. The trial court here did not sufficiently inform 
the juvenile of the most restrictive disposition that he could receive and his 
admission was not knowing and volunta~y In  r e  W.H., 643. 

KIDNAPPING 

Facili tation of s ta tu tory  rape-instruction on  sexual  offense-no plain 
error-There was no plain error where the indictment alleged first-degree kid- 
napping for the purpose of facilitating a felony, statutory rape, and the court 
instructed the jury on kidnapping to facilitate first-degree sexual offense, even 
though the jury could not reach a verdlct on the statutory rape charge, because 
the statute requires only that the kidnapping fac~litate the commission of any 
felony, and there was ample ekldencr to support the theoq giren In the instruc- 
tions S t a t e  v. Quinn, 733. 
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Indictment alleging "andv-instruction using "orv-variance-not plain 
error-A variance between a kidnapping indictment alleging unlawful con- 
finement, restraint "and" removal and the court's instruction on unlawful 
confinement, restraint "or" removal did not constitute plain error. State  v. 
Quinn, 733. 

Of child-lack of parental consent-evidence sufficient-There was suffi- 
cient evidence of a lack of parental consent in the kidnapping of a thirteen-year- 
old girl. The girl testified that she did not have her parent's permission to go with 
defendant and did not know of defendant asking her parents about taking her to 
North Carolina, and the child's mother testified that she have given her permis- 
sion to walk to a friend's home, but had become anxious and ultimately called the 
police when she did not return. State  v. Quinn, 733. 

Variance between indictment and charge-conflicting evidence-plain 
error-There was plain error where defendant was indicted for first-degree 
kidnapping based on confinement and restraint but not removal, the jury was 
instructed on first-degree kidnapping based on restraint or removal, and the 
verdict did not indicate the theory on which the conviction was based. State  v. 
Bell, 261. 

LANDLORDANDTENANT 

Constructive eviction-lack of security-Constructive eviction occurs 
when a landlord's breach of duty under the lease renders the premises untenable; 
here, the lease did not require plaintiff to provide mall security, defendants did 
not present any statutory or common law basis upon which to impose that duty, 
and summary judgment was correctly granted for plaintiff in an action alleging 
that defendants defaulted under their lease. Charlotte Eastland Mall, LLC v. 
Sole Survivor, Inc., 659. 

Implied covenant of quiet enjoyment-criminal acts  by third parties- 
The implied covenant of quiet enjoyment does not extend to the acts of tres- 
passers and wrongdoers and does not impose upon the landlord the duty to pre- 
vent criminal acts by third parties. Summary judgment was correctly granted for 
plaintiff-landlord in an action alleging that defendants defaulted under their 
lease. Charlotte Eastland Mall, LLC v. Sole Survivor, Inc., 659. 

Mall security-no duty under lease-The terms of the parties' lease contra- 
dicted defendants' claim that plaintiff owed defendants a duty to provide ade- 
quate mall security, and summary judgment was correctly granted for plaintiff on 
an action alleging default on a lease. Charlotte Eastland Mall, LLC v. Sole 
Survivor, Inc., 659. 

MORTAGESANDDEEDSOFTRUST 

Declaring null and void-trustee a s  active party-The trial court did not err 
by relying on Virginia Carolina Laundry Supply Corporation u. Scott, 267 N.C. 
145, to declare a deed of trust null and void where the trustee was an active party 
to the lawsuit but the known beneficiary was not a party. The rule remains the 
same whether the identity of the beneficiary is known or unknown. Gosai v. 
Abeers Realty & Dev. Mktg., Inc., 625. 
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MORTAGES AND DEEDS OF TRUST-Continued 

Rever ter  clause-fee upon condition subsequent-The trial court erred by 
granting defendants' counterclaim determining that Laurel Hill New Covenant 
Worship Center is the legitimate owner of the Rachels Chapel Property based on 
the enforcement of reverter clauses contained in the 1967 and 1985 deeds. New 
Covenant Worship Ctr. v. Wright, 96. 

MOTOR VEHICLES 

Automobile accident-negligence-last clear chance instruction-The 
trial court did not err in a negligence action arising out of a motor vehicle-pedes- 
t r im accident by submitting the issue of last clear chance to the jury and by 
entering judgment in favor of plaintiff. Pr ivet t  v. Yarborough, 664. 

Contr ibutory  negligence-automobile collision-speeding-There was suf- 
ficient evidence to submit contributory negligence to the jury where a collision 
occurred as defendant pulled around a stopped car on a narrow street on Hal- 
loween night, and plaintiff's speed (estimated by an officer after the accident) 
was five miles an hour over the speed limit even though children were leaving the 
parked car. Plaintiff could have foreseen that some generally injurious conse- 
quence might occur. Whisnant v. Herrera ,  719. 

NEGLIGENCE 

Breach of  duty-duty t o  exercise reasonable skill, care,  and diligence- 
The trial court erred by granting summary judgment on plaintiff customer's neg- 
ligence claim based on defendant financial planning company's breach of duty to 
discover defendant insurance agent employee's misappropriation funds from 
plaintiff's various insurance and annuity products. White v. Consolidated Plan- 
ning, Inc., 283. 

Construction of new wa te r  system-not inherently dangerous-Sununary 
judgment was correctly granted against plaintiff on its claim that the construc- 
tion of a new public water system near plaintiff's private system was an inher- 
ently dangerous activity for which the County had a nondelegable duty of care. 
Plaintiff's injuries did not flow from the risk of contamination. Coasta l  Plains 
Utils., Inc. v. New Hanover Cty., 333. 

Utili t ies contractors-liability o f  county-respondeat superior-evi- 
dence insufficient-Summary judgment for defendants was proper on plain- 
tiff's claims that New Hanover County was liable through respondeat superior for 
damages to plaintiff's private water system by contractors during construction of 
a new public system. Plaintiff did not offer evidence that the contractors were 
agents of the County. Coasta l  Plains Utils., Inc. v. New Hanover Cty., 333. 

Vicarious liability-individual claims dismissed-The trial court did not err 
by granting summary judgment for a school board in an action arising from the 
death of a high school football player where the claims against the board were 
based on vicarious liability and the underlying individual claims were dismissed. 
Draughon v. Harnet t  Cty. Bd. of  Educ., 464. 

NUISANCE 

Construction of public wa te r  system-ownership in teres t  i n  pr ivate  sys- 
tem-issue of fact-The trial court should not have granted summary judgment 
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for Carolina Beach on a nuisance claim by the owner of a private water system 
arising from the construction of a new public system. Carolina Beach's argument 
for summary judgment was that plaintiff's pleading and evidence did not show 
the necessary property interest, but, viewed in the light most favorable to plain- 
tiff, there was evidence sufficient to raise an issue of material fact. Coastal 
Plains Utils., Inc. v. New Hanover Cty., 333. 

OPEN MEETINGS 

Access to meetings and records of  nonprofit corporation-elected body- 
public good-The trial court did not err by granting summary judgment in favor 
of defendant nonprofit corporation on plaintiffs' action seeking to obtain access 
to meetings and records of defendant pursuant to the North Carolina open meet- 
ings law. Chatfield v. Wilmington Housing Fin. & Dev., Inc., 703. 

Government entity filing for declaratory judgment-openness in daily 
workings of public bodies-Plaintiff city did not have a right under the Public 
Records Act or the Open Meetings Law to initiate a declaratory judgment action 
to determine whether the city was in compliance with the Open Meetings and 
Public Records laws. City of Burlington v. Boney Publishers, Inc., 186. 

PARENT AND CHILD 

Neglected juveniles-permanency planning order-findings-father's tes- 
timony-A permanency planning order was not supported by the evidence 
where the court made no findings about the only evidence presented: the father's 
testimony that he had completed parenting classes, was paying child support, 
and had attempted to maintain visits with the child. In re D.L., A.L., 574. 

PLEADINGS 

Compulsory counterclaim-earlier settled action-waiver-The dismissal 
of a negligence claim as an unfiled compulsory counterclaim to an earlier settled 
action was reversed and remanded where the parties were not given a full oppor- 
tunity to present evidence on estoppel. Kemp v. Spivey, 456. 

Compulsory counterclaim-negligence-total damages still speculative- 
claim fully mature-Plaintiff's negligence claim was in fact an unfiled compul- 
sory counterclaim where plaintiff participated in an earlier action as a third-party 
defendant and all claims in that action were settled. Plaintiff was fully aware of 
the events and circumstances of her injury and was unaware only of the total 
damages. Kemp v. Spivey, 456. 

Motion to amend-denied-undue delay and bad faith-The trial court did 
not abuse its discretion by denying plaintiff's motion to amend her complaint for 
undue delay and bad faith. Plaintiff filed the motion to amend her complaint four 
years and eight months after the death of her intestate (a high school football 
player who died from heatstroke), two years and eight months after the original 
complaint was filed, one year and eleven months after the second compliant was 
filed, and less than one week before the scheduled hearing on defendant school 
board's motions to dismiss and for summary judgment. Furthermore, plaintiff's 
motion to amend contained no additional factual allegations demonstrating 



direct liability of the board, but instead attempted to spin the existing factual 
allegations to state a direct theory against the board which was not in the origi- 
nal complaint. Draughon v. Harnet t  Cty. Bd. of Educ., 464. 

Rule 11 sanctions-amount-basis-The trial court did not abuse its discre- 
tion in the amount of Rule 11 sanctions it awarded where the court reviewed 
extensive affidavits itemizing defense expenses. Furthermore, while plaintiff's 
unsubstantiated allegation of ex parte conmunication between defense counsel 
and judges may be a matter for judicial discipline. it has no bearing on the award 
of reasonable attorney fees as a Rule 11 sanction. Hill v. Hill, 63. 

Rule 11 sanctions-amount-motions t o  dismiss included-The trial court 
did not abuse its discretion by taxing plaintiff with fees and costs for defendants' 
motions to dismiss as a Rule 11 sanction. Plaintiff violated Rule 11 the moment 
he signed the complaint and expenses incurred during a motion to dismiss, 
whether granted or denied, are reasonable expenses incurred due to plaintiff 
signing and filing a frivolous complaint. Hill v. Hill, 63. 

Rule 11 sanctions-attorney fees-findings insufficient-objective rea- 
sonableness  present-The award of attorney fees against plaintiffs under 
N.C.G.S. # 1A-1, Rule 11 was error where the trial court did not support its con- 
clusion that plaintiffs had violated Rule 11 with any findings, further failed to 
indicate which prong of the Rule 11 test plaintiffs violated, and a de novo review 
of the pleading does not indicate that plaintiffs or their attorneys acted without 
objective reasonableness when they signed the pleading. Lincoln v. Bueche, 
150. 

Rule 11 sanctions-discovery-The t r~a l  court did not abuse ~ t s  discretion 
by awarding attorney fees as a Rule 11 sanction for discovery items and a letter 
that carried the file number of both this suit and an earlier, related action. Hill v. 
Hill, 63. 

Rule 11 sanctions-discovery costs-Attorney fees and costs incurred during 
discovery as a result of plaintiff's complaint are a proper basis for an award of 
attorney fees and costs under Rule 11. N.C.G.S. # 1A-1, Rule 26(g) requires an 
attorney or unrepresented party to sign each discovery request, response, or 
objection, and the signature constitutes a certification parallel to that required by 
Rule 11. Hill v. Hill, 63. 

Rule 11 sanctions-factual certif ication requirement-sufficiency of evi- 
dence-There was sufficient evidmce to support the trial court's finding that 
plaintiff violated the factual certification requirement of Rule 11. Although plain- 
tiff argues that the only evidence was his testimony, Rule 11 nlotions are based 
on the entire record of the case and not just the testimony and ekldence present- 
ed during the hearing. Hill v. Hill, 63. 

Rule 11 sanctions-retroactive-The trial court did not abuse its discretion 
by awarding Rule 11 sanctions for discovery retroactively rather than at the time 
of the behavior. The frivolous nature of the complaint was not discernible until 
after the evidence had been entered and the summary judgment granted. Hill v. 
Hill. 63. 
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POSSESSION OF STOLEN PROPERTY 

Knowledge that goods were stolen-motion t o  dismiss-sufficiency of 
evidence-The trial court did not err in a possession of stolen goods case by 
denying defendant's motions to dismiss at the close of the State's evidence and at 
the close of all evidence even though the only evidence indicating that defendant 
knew the items were stolen came from inadmissible hearsay statements. State  v. 
Morton, 477. 

PREMISES LIABILITY 

Care of t ree a t  zoo-findings supported by evidence-The findings of the 
Industrial Commission in a Tort Claims case were supported by the evidence, and 
the findings supported its conclusion that plaintiff had not proven negligence, 
where plaintiff was injured by a falling tree at the state Zoo, the tree had been 
monitored for over 10 years and appeared healthy, the care provided the tree 
exceeded industry standards, and the tree was supported by double the recom- 
mended number of cables. Cherney v. N.C. Zoological Park, 684. 

Slip and fall-restaurant franchise-multi-tiered corporate structure- 
agency-issue of fact-The trial court erred by granting summary judgment for 
a restaurant management company in a slip and fall action at a McDonald's 
restaurant where the evidence raised an issue as to daily control and agency. 
Wood v. McDonald's Corp., 48. 

PROCESS AND SERVICE 

In personam jurisdiction-process directed t o  another party t o  action- 
The trial court did not err by exercising in personam jurisdiction over defendant 
even though defendant alleges insufficient service of process based on the fact 
that she was served with process directed to another party to the action. Brown 
v. King, 267. 

Sufficiency of service of process-Rule 60 motion-The trial court erred by 
granting defendant airport authority's motion to dismiss plaintiff company's com- 
plaint seeking to set aside a prior default judgment based on plaintiff's alleged 
failure to file this action within a reasonable time as required by N.C.G.S. 9: 1A-1, 
Rule 60(b)(4) because the complaint does not assert a valid Rule 60 claim in that 
judgment would be void if plaintiff was never properly served. J&M Aircraft 
Mobile T-Hangar, Inc. v. Johnston Cty. Airport Auth., 534. 

PUBLIC ASSISTANCE 

Medicaid-undocumented alien-emergency medical condition-The trial 
court did not err by allowing Medicaid coverage for the treatment of an emer- 
gency medical condition for petitioner who is a non-citizen of the United States 
and is not admitted for permanent residence or otherwise living in the United 
States under color of law. Diaz v. Division of Soc. Sems., 209. 

PUBLIC OFFICERS AND EMPLOYEES 

Demotion of probation and parole officer-allegations of gross ineffi- 
ciency-Use of either the de novo review or whole record test reveals that the 
trial court did not err by failing to find that petitioner probation and parole offi- 
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PUBLIC OFFICERS AND EMPLOYEES-Continued 

cer engaged in grossly inefficient job performance by allowing a probationer to 
travel out of state and by failing to make weekend curfew checks of other pro- 
bationers. Donoghue v. N.C. Dep't of Corr., 612. 

PUBLIC RECORDS 

Access t o  meetings and records of nonprofit  corporation-private corpo- 
ration-The trial court d ~ d  not err by grantmg summary judgment In favor of 
defendant nonprofit corporation on plaintiffs' actlon seeking to obtam access to 
meetlngs and records of defendant pursuant to the North Carohna publlc records 
law Chatfield v. Wilmington Housing Fin. & Dev., Inr., 703. 

Government ent i ty  filing for  declaratory judgment-openness i n  daily 
workings of public bodies-Plaintiff city did not have a right under the Public 
Records Act or the Open Meetings Law to initiate a declaratory judgment action 
to determine whether the city was in compliance with the Open Meetings and 
Public Records laws. City of Burlington v. Boney Publishers, Inc., 186. 

RAPE 

First-degree statutory-evidence sufficient-There was no error in denying 
a motion to dismiss a first-degree statutory rape prosecution where there was 
evidence that defendant was more than four years older than the eleven-year-old 
victim and the child testified to penetration. S ta t e  v. Fuller, 548. 

Identification of defendant-sufficient-The identification of defendant in a 
statutory rape prosecution was sufficient where the victim identified defendant 
in a photo lineup and in court, her brother identified defendant as the man who 
gave them a ride that day, and the physical etidence corroborated the victim's 
account of events. S t a t e  v. Roberts,  649. 

Second-degree-eleven-year-old victim-testimony sufficient-There was 
no error in the denial of a motion to dismiss a second-degree rape prosecution 
where the eleven-year-old victim testified that defendant had put his "private" 
inside her "private" four to eight times. S ta t e  v. Fuller, 548. 

Statutory-fifteen-year-old victim-There was sufficient evidence of the vic- 
tim's age in a statutory rape prosecution where the victim was 15 years and 
eleven months old. The fair meaning of "15 years" in the statutory rape statute 
includes children in their 15th year until they reach their 16th birthday. S ta t e  v. 
Rober ts ,  649. 

REAL PROPERTY 

Buyer's agents-evidence of agency-There was sufficient evidence to sup- 
port findings that defendants Swett and Abeers Realty were dual buyer's agents 
in the purchase of land by plaintiffs. Gosai v. Abeers Realty & Dev. Mktg., 
Inc.. 625. 

ROBBERY 

Dangerous weapon-motion t o  dismiss-sufficiency of  evidence-The trial 
court did not err by denying defendant's motion to dismiss the charges of double 
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robbery with a dangerous weapon because defendant offered no evidence to 
refute the State's account of how the victims' briefcase containing the family's 
personal property was taken from their house. State v. Stafford, 118. 

Use of a weapon-sufficiency of evidence-A motion to dismiss an armed 
robbery charge for insufficient evidence was correctly denied where defendant 
argued that the State had not presented substantial evidence that a weapon was 
used, but a doctor testified that the victim's head injury was caused by blunt 
force from an object such as a crowbar or baton and was not consistent with a 
fall. State v. Hines, 202. 

RULES OF CIVIL PROCEDURE 

Motion to enforce settlement agreement-failure to cite rule of civil pro- 
cedure-notice-The trial court did not lack jurisdiction and authority to grant 
appellee's motion to enforce the parties' settlement agreement regarding the pur- 
chase of property even though appellee failed to cite a specific rule of civil pro- 
cedure in the motion. Currituck Assocs.-Residential P'ship v. Hollowell, 17. 

SEARCHES AND SEIZURES 

Motion to suppress-order entered out of term and out of session- 
The trial court erred in a robbery with a dangerous weapon case by denying 
defendant's motion to suppress seized evidence where the order was entered out 
of term and out of session, and defendant is entitled to a new trial. State v. 
Trent, 76. 

Motion to suppress-probable cause-reasonable suspicion-confiden- 
tial informant-The trial court did not commit plain error in a trafficking in 
cocaine by possession and transportation, possession of a firearm by a felon, and 
felony speeding to elude arrest case by denying defendant's motion to suppress 
evidence of cocaine that defendant abandoned while running from the police 
after a high speed chase because officers had probable cause to stop and search 
defendant based on information from an informant, and officers did not seize 
defendant until they detained him at the conclusion of a high speed chase. State 
v. Leach, 711. 

Traffic stop-speed of vehicle-personal observation of officer-proba- 
ble cause-The trial court erred by suppressing DWI evidence seized as a result 
of a speeding stop on the grounds that the officer had no speed detection device 
nor training in estimating speed and could not articulate objective criteria on 
which to base his opinion of the vehicles's speed. The officer had an unobstruct- 
ed view of the vehicle and ample opportunity to obselu-e its progress, and his 
observation of its speed, the sound of its racing engine, and the car bouncing as 
it passed through an intersection furnished a sufficient blend of circumstances to 
establish a fair probability that defendant was speeding. State v. Barnhill, 228. 

SENTENCING 

Aggravating factors-found by judge-remand-A motion for appropriate 
relief was granted by the Court of Appeals and the case was remanded for resen- 
tencing where the trial court unilaterally found the existence of an aggravating 
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factor and thereupon sentenced defendant in the aggravated range. S ta t e  v. 
Allen, 139. 

Aggravating factors-found by judge-remand-A defendant's motion for 
appropriate relief was granted where a jury did not decide the aggrwating factors 
considered by the court in imposing aggravated sentences. Although the State 
argued harmless error, a case must be remanded for new sentencing when the 
trial judge errs in a finding in aggravation and in~poses a sentence beyond the pre- 
sumptive. S t a t e  v. Speight, 106. 

Aggravating factors-underlying facts-requirements f o r  finding-A 
fact used to aggravate a sentence beyond the presumptive term must be found 
beyond a reasonable doubt by a jury, stipulated to by the defendant, or be found 
by a judge after the defendant has waived his right to a jury. S t a t e  v. Harris,  
386. 

Habitual felon-predicate conviction-possession of cocaine-felony-A 
conviction for obtaining habitual felon status was not erroneous where it was 
based in part on a conviction for possession of cocaine, which is defined as a mis- 
demeanor punishable as a felony. That statute has been construed as making pos- 
session of cocaine a felony. S t a t e  v. Rawlins, 160. 

Improper punishment-exercising right t o  plead n o t  guilty-The trial 
court erred by considering defendant's decision to plead not guilty to possession 
with intent to sell and deliver marijuana in determining his sentence, resulting in 
imposition of a harsher sentence based on defendant exercising his right to a jury 
trial on that charge, and the case is remanded for a new sentencing hearing. 
S t a t e  v. Young, 401. 

Kidnapping and  underlying sexual  offenses-error-The trial court erred by 
sentencing defendant for first-degree kidnapping and for two sex offenses. 
Defendant cannot be punished for both the kidnapping and the underlying sexu- 
al assault. S t a t e  v. Quinn, 733. 

Prior  record level-evidence sufficient-There was no error in a defendant's 
sentencing where he contended that the State failed to prove his prior record 
level, but the State submitted a worksheet and both defendant and his counsel 
made statements which constitute stipulations. Moreover, defendant as the 
appellant had the burden of including a copy of the worksheet and failed to do 
so; the trial judge will be assumed to have correctly applied the law where the 
record is devoid of any indication otherwise. S t a t e  v. Bell, 261. 

Resentencing-robbery with dangerous weapon-improper a l tera t ion of  
original-The t r~a l  court erred by a ~ n e n d ~ n g  defendant's sentences on the two 
charges of robbery w ~ t h  a dangerous weapon after the trial court entered a 
final judgment and after defendant filed a notice of appeal S ta t e  v. Stafford,  
118. 

Sexual  predator  classification-not a n  aggravating factor-Defendant 
should not have been found to be a predator as a nonstatutory aggravating factor 
for second-degree rape. There are procedures for classifying a defendant as a 
sexually violent predator, but that finding is purely for classification (and 
includes requirements such as registration) but does not have sentencing impli- 
cations. S t a t e  v. Harris, 386. 
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First-degree statutory sexual offense-instruction on attempt denied- 
evidence not sufficient-The trial court did not err in a prosecution for first- 
degree statutory sexual offense by not giving an instruction on the lesser-includ- 
ed offense of attempted first-degree sexual offense. Although defendant testified 
that he attempted vaginal intercourse (but failed due to a back spasm), no evi- 
dence was presented that defendant attempted to engage in the sexual acts 
required for first-degree sexual offense. S ta te  v. Fuller, 548. 

Short-form indictments-constitutional-Short-form indictments for first- 
degree statutory sexual offenses meet constitutional standards. S ta te  v. 
Quinn, 733. 

With child-evidence sufficient-The denial of a motion to dismiss a prose- 
cution for first-degree sexual offense with a child was not error where the child 
testified that defendant forced fellatio. State  v. Fuller, 548. 

STATUTES OF LIMITATION AND REPOSE 

Construction of home-fraud-willful o r  wanton negligence-equitable 
estoppel-The trial court did not err by granting defendants' motion to dismiss 
claims for breach of warranties, breach of implied warranty, negligence, negli- 
gent misrepresentation, breach of contract, and unfair and deceptive trade prac- 
tices in the construction of a home based on expiration of the statute of repose 
under N.C.G.S. S 1-50(a)(5). Wood v. BD&A Constr., L.L.C., 216. 

Conversion-withdrawal of funds without permission-The trial court did 
not err by concluding that plaintiff customer's conversion claim against defend- 
ant financial planning company was barred by the statute of limitations based on 
the fact that plaintiff did not file suit until more than three years after the perti- 
nent transactions occurred because a discovery rule did not apply. White v. 
Consolidated Planning, Inc., 283. 

Expiration of summons-summary judgment-The trial court appropriately 
granted summary judgment for defendant Honeycutt, a high school football 
coach, in an action that arose from the heatstroke death of one of his players. - - 
Although a number of alias and pluries summonses were issued, all expired with- 
out service and any subsequent action would be outside the statute of limitations. 
Draughon v. Harnett cty. Bd. of Educ., 449. 

Fraud-reasonable diligence-fiduciary-discovery rule-The trial court 
erred by concluding that plaintiff customer's fraud claim against defendant finan- 
cial planning company was barred by the statute of limitations based on the fact 
that plaintiff did not file suit until more than three years after the transactions 
occurred because plaintiff's evidence would permit the jury to find that, as a 
result of defendant employee's acts of concealment, plaintiff did not fail to exer- 
cise reasonable diligence in discovering the fraud. White v. Consolidated Plan- 
ning, Inc., 283. 

Negligence-pecuniary loss-The trial court did not err by concluding that 
plaintiff customer's negligence claim against defendant financial planning com- 
pany was barred by the statute of limitations based on the fact that plaintiff did 
not file suit until August 2001 which was more than three years after all but two 
of the pertinent transactions occurred, subject only to its claim of equitable 



HEADNOTE INDEX 799 

STATUTES OF LIMITATION AND REPOSE-Continued 

estoppel. However, the two loan transactions occurring on 15 December 1998 
and 22 February 1999 are not time-barred under N.C.G.S. 5 1-52(.5). White v. 
Consolidated Planning, Inc., 283. 

Raised in supplemental answer-after summons had run-The trial court 
did not abuse its discretion by granting defendant Honeycutt's motion to supple- 
ment his answer to assert the statute of limitations. Honeycutt was never served, 
all of the defendants filed a collective answer before the statute of limitations 
ran, the last alias and pluries summons directed to Honeycutt expired after the 
statute of limitations expired, and he filed this motion. Draughon v. Harnett 
Cty. Bd. of Educ., 449. 

Rescission-fraud-mistake-The trial court did not err by denying defend- 
ant's motion to dismiss plaintiff's claims seeking rescission of the execution of 
mortgage and loan documents based on expiration of the three-year statute of 
limitations under N.C.G.S. $ 1-62. Brown v. King, 267. 

Wrongful death-uninsured motorist carrier-The trial court did not err by 
granting summary judgment in favor of the unnamed defendant uninsured 
motorist carrier based on expiration of the two-year statute of limitations applic- 
able to wrongful death actions under N.C.G.S. 6 1-53(4). Eckard v. Smith, 312. 

TAXATION 

Action in superior court-time limits-jurisdiction-The trial court proper- 
ly granted summary judgment for defendant Secretary of Revenue in an action to 
recover taxes assessed on moonshine because the time limit for filing in the 
courts after an unsuccessful administrative action had expired. The Court of 
Appeals could not use certiorari to invoke a jurisdiction which the superior court 
could not itself invoke. Lee v. Tolson, 256. 

Ad valorem-exemption for charitable purposes-The Property Tax Com- 
mission did not err by determining that a Michigan nonprofit corporation that 
operated a residential treatment center in North Carolina for individuals with 
addictions, disorders, and life crises was exempt from ad valorem taxation pur- 
suant to N.C.G.S. 5 105-278.7. In re Appeal of Pavillon Int'l, 194. 

Ad valorem-exemption for portion of property-Although Polk County 
contends that only the portion of a Michigan nonprofit corporation's property 
used wholly and exclusively for charitable purposes should be exempt from tax- 
ation based on the percentages of indigent care and need-based scholarship 
funds, the Court of Appeals already rejected this argument. In re Appeal of 
Pavillon Int'l, 194. 

Ad valorem-ownership by charitable association or institution-The 
Property Tax Commission did not err by determining that a Michigan nonprofit 
corporation that operated a residential treatment center in North Carolina for 
individuals with addictions, disorders, and life crises was exempt from ad val- 
orem taxation even though Polk County asserts the company's property was 
not wholly owned by a charitable association or institution. In re Appeal of 
Pavillon Int'l, 194. 

Ad valorem-property valuation challenge-not a general appraisal 
year-incomplete record-A taxpayer challenging the valuation of an aban- 
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doned furniture factory (in a year without a general reappraisal) did not meet its 
burden under N.C.G.S. D 105-287. In  r e  Appeal of Schwartz & Schwartz, Inc., 
744. 

Ad valorem-revaluation of property-race of taxpayer-The Property 
Tax Commission did not err by following the applicable statutory provisions to 
determine the values of the pertinent properties for ad valorem taxation even 
though taxpayer contends the North Carolina Constitution requires the legis- 
lature to forge a relationship between the amount of taxes imposed and the 
race of the taxpayer upon whom they are imposed. In r e  Appeal of Battle 
Estate, 240. 

TERMINATION OF PARENTAL RIGHTS 

Guardian ad litem for parent-addiction-A termination of parental rights 
order was reversed and remanded for the appointment of a guardian ad litem for 
the parent and a rehearing where there were allegations and findings about 
respondent's drug use but a guardian ad litem was not appointed for her. The trial 
court must appoint a guardian ad litem when a motion to terminate alleges 
dependency due to incapability of the parent to provide proper care as spelled 
out in N.C.G.S. Q 7B-1111(6) and that incapability is the result of one of the con- 
ditions enumerated in N.C.G.S. $ 7B-llOl(1). In  re  T.B.K., 234. 

Guardian ad litem for  parent-emotional problems-An order terminating 
a mother's parental rights was reversed because the court did not appoint a 
guardian ad litem for her despite allegations and findings concerning depression, 
personality disorder, and emotional problems. In  r e  S.B., 494. 

Guardian ad  litem for parent-substance abuse-An order terminating a 
father's parental rights was reversed because the court did not appoint a guardian 
ad litem for him despite allegations and findings concerning substance abuse. In 
r e  S.B., 488. 

Neglect-abandonment-remote chance of adoption-The trial court 
abused its discretion by terminating respondent mother's parental rights to her 
sixteen-year-old son based on neglect and abandonment because the remote 
chance of adoption of the son does not justify the termination of respondent's 
parental rights. In r e  J.A.O., 222. 

Willful abandonment-pending sexual abuse investigation-The trial court 
erred by concluding that grounds existed to terminate respondent father's 
parental rights to his natural daughter based on willful abandonment under 
N.C.G.S. 5 7B-1113 where respondent had been instructed by legal counsel not to 
have any contact with the minor or the mother until pending changes alleging 
sexual abuse of the minor were resolved. In re T.C.B., 482. 

TORT CLAIMS ACT 

Care of t ree  a t  zoo-findings supported by evidence-The findings of the 
Industrial Commission in a Tort Claims case were supported by the evidence, and 
the findings supported its conclusion that plaintiff had not proven negligence, 
where plaintiff was injured by a falling tree at the state Zoo, the tree had been 
monitored for over 10 years and appeared healthy, the care provided the tree 
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TORT CLAIMS ACT-Continued 

exceeded industry standards, and the tree was supported by double the recom- 
mended number of cables. Cherney v. N.C. Zoological Park. 684. 

Tree falling on state property-standard applied-reasonable care-The 
Industr~al Comm~ss~on utlhzed the proper legal standard In ~ t s  remew of a deputy 
comm~ss~oner 's  award In a Tort Clalms case that began when a tree fell on a 
patron of the State Zoo Although the case c ~ t e d  by the Comm~ss~on for ~ t s  stan- 
dard as to the duty owed members of the pubhc by landowners predated Nelson 
u Freeland, 349 N C 615, ~t 1s consistent w ~ t h  the Nelson standard (reasonable 
care) Cherney v. N.C. Zoological Park, 684. 

TRESPASS 

Construction of new water system-liability of county for contractor- 
Summary judgment was properly granted against a private water company on its 
trespass claim against the County resulting from construction of a new public 
water system. Coastal Plains Utils., Inr. v. New Hanover Cty., 333. 

TRIALS 

Motion for continuance denied-no abuse of discretion-The trial court did 
not abuse its discretion by denying plaintiff's motion to continue a motions hear- 
ing where one of the attorneys who represented plaintiff appeared, that attorney 
acknowledged that the motion for a continuance was moot, five of the motions 
to be heard were plaintiff's, and plaintiff had noticed those motions for hearing 
that day. Draughon v. Harnett Cty. Bd. of Educ., 464. 

Recording proceedings-trials rather than hearings-There was no error in 
the trial court's failure to record a hearing on a motion for costs and attorney 
fees. N.C.G.S. $ 7A-95(a) provides that court reporters shall be utilized for trials; 
although plaintiffs argue that this hearing constituted a trial because the imposi- 
tion of sanctions amounts to a determination on the merits, the case was dis- 
posed of on the merits when plaintiffs filed a series of voluntary dismissals. 
Lincoln v. Bueche, 150. 

UNEMPLOYMENT COMPENSATION 

Disqualification from unemployment benefits-improper standard of 
review-The trial court erred by using an improper standard of review when it 
set aside respondent Employment Security Commission's (ESC) disqualification 
of petitioner-appellee from recei~lng unemployment insurance benefits based on 
petitioner's refusal to work overtime. In re Graves v. Culp, Inc., 748. 

UNFAIR TRADE PRACTICES 

Attorney fees-insufficient findings and conclusions-frivolous and mali- 
cious action-An award of attorney fees under N.C.G.S. 5 75-16.1 was an abuse 
of discretion where the trial court did not find or conclude that plaintiffs knew or 
should have known that the action was frivolous and malicious and the Court of 
Appeals, upon its reklew of the record, could not say that plaintiffs knew or 
should have known that the action was frivolous and malicious. Lincoln v. 
Bueche, 150. 
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UNFAIR TRADE PRACTICES-Continued 

Sale of real estate-within commerce-proof of fraud-A person engaged 
in the sale of real estate is engaged in commerce within the meaning of the Unfair 
and Deceptive Trade Practices statute, and proof of fraud establishes that the an 
unfair trade practices violation has taken place. Gosai v. Abeers Realty & Dev. 
Mktg., Inc., 625. 

Summary judgment-sufficiency of evidence-in or affectingcommerce- 
The trial court erred by granting summary judgment in favor of defendant finan- 
cial planning company on an unfair and deceptive trade practices claim arising 
out of defendant insurance agent employee's misappropriation of funds from 
plaintiff's various insurance and annuity products because conduct relating to 
insurance products is covered by Chapter 75 rather than by securities laws. 
White v. Consolidated Planning, Inc., 283. 

Use of corporate resolution with other loan documents-duty to dis- 
close-objectively reasonable lawsuit-The trial court did not err by grant- 
ing summary judgment in favor of plaintiff bank on defendant company's coun- 
terclaim for unfair and deceptive trade practices because plaintiff bank did not 
owe a duty to a guarantor to disclose information about the principal debtor, and 
an objectively reasonable lawsuit cannot constitute an unfair trade practice. 
First Union Nat'l Bank v. Brown, 519. 

UTILITIES 

UDPA-construction of new water system-There was no basis for holding 
municipal defendants liable under the Underground Damage Prevention Act 
(which requires that utility owners be notified before excavations begin) in an 
action by the owner of an existing private water and sewer system arising from 
the construction of a new public system. The companies doing the excavating 
were notified of the names of underground utility owners in the area and plain- 
tiff was informed of the construction and asked to mark its lines. Coastal Plains 
Utils., Inc. v. New Hanover Cty., 333. 

WITNESSES 

Expert-blood testing and accident reconstruction-There was no error in 
the admission of expert testimony from the State's accident reconstruction 
expert and the State's expert on blood testing analysis in a trial for DWI and 
second-degree murder. Both accident reconstruction and blood testing have been 
recognized as sufficiently reliable methods of scientific testing, and both wit- 
nesses were better qualified than the jury to form an opinion on their respective 
subjects. State v. Speight, 106. 

Expert-sexual assault nurse examiner-The trial court did not abuse its 
discretion in a prosecution for statutory rape and other offenses by allowing a 
nurse to testify as an expert sexual assault nurse examiner where she had been 
employed by the hospital for nineteen years; had served as a nurse manager in 
the emergency department for two years; had a bachelor of science in nursing 
and had received special sexual assault nurse examiner training in 1999; that 
training involved forty hours in the classroom and fifty-six hours of clinical prac- 
tice; she was specifically trained to examine the victim's demeanor and body lan- 
guage as well as to look for physical evidence and signs of trauma; and the 
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witness had been a certified sexual assault nurse examiner for three years at the 
time of trial. S t a t e  v. Fuller, 548. 

WORKERS' COMPENSATION 

Amended opinion-ten percent  increase-insolvent insurer-guaranty 
association-The Industrial Commission erred in its amended opinion and 
award by determining that a ten percent increase in compensation assessed 
against an  employer under N.C.G.S. # 97-12 due to the employer's willful viola- 
tions of OSHA safety standards was a "covered claim" for which the N.C. Guar- 
anty Association was liable after the employer's insurer becanre insolvent 
without considering the provisions of the insurance policy between the employ- 
er and its insolvent insurer. Vogler v. Branch Erections Co., 169. 

Appealability-modification of deputy commissioner's order-An Industri- 
al Commission order deeming an earlier dismissal of plaintiff's workers' com- 
pensation claim to be without prejudice and allowing plaintiff one year to refile 
was interlocutory and not immediately appealable where the order did not 
resolve the issue between the parties and did not jeopardize a substantial right of 
defendants. Ward v. Wake Cty. Bd. of Educ., 726. 

Doctor testimony-weight of  testimony-The Industrial Commission did not 
err in a workers' compensation case by according more weight to the opinion of 
a doctor who was an expert in hand and wrist disorders than the opinions of 
plaintiff's treating physicians. Bass v. Morganite, Inc., 605. 

Findings showing tha t  evidence considered-sufficient-The Industrial 
Commission did not err in a workers' compensation case by not giving a reason 
for disregarding the opinion of plaintiff's treating physician and not making 
detailed findings about defendant's surveillance videotape. The Commission 
made findings about the doctor and the tape which showed that it considered 
all of the evidence; nothing more was required. Hensley v. Industrial  Maint. 
Overflow, 413. 

Injury by accident-causation-back injury-The Industrial Commission 
erred in a workers' compensation case by finding a causal relationship between 
plaintiff employee's injury by accident when a fork-lift ran over his foot and the 
ruptured discs in his back. Alexander v. Wal-Mart Stores ,  Inc., 563. 

Link between work and  injury-expert testimony-A doctor's testimony in 
a workers' compensation case was sufficient to establish the casual link between 
plaintiff's work and an injury from the overuse of his left arm. Coe v. Haworth 
Wood Seating, 251. 

Occupational disease-carpal tunnel  syndrome-The Industrial Commission 
did not err in a workers' compensation case by finding that plaintiff employee 
failed to prove that she contracted an occupational disease of carpal tunnel 
syndrome in connection with her job duties with defendant company. Bass v. 
Morganite, Inc., 605. 

Restitution-credit t o  employer-overpayment of temporary to t a l  dis- 
ability benefits-The issue of defendants' entitlement to restitution from 
plaintiff employee in a workers' compensation case for alleged overpayment of 
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WORKERS' COMPENSATION-Continued 

temporary total disability benefits is remanded to the Industrial Commission. 
Alexander v. Wal-Mart Stores, Inc., 563. 

Rules for appeal t o  full Commission-findings by Commission required- 
The Court of Appeals vacated sanctions against counsel in a workers' compensa- 
tion case and remanded for further proceedings where the Industrial Commis- 
sion violated its own rules in the appeal to the full Commission, and then simply 
upheld the findings of the deputy commissioner rather than making its own find- 
ings and conclusions. Adams v. M.A. Hanna Co., 619. 

Sexual harassment-assault-not particular t o  job-A supervisor's inap- 
propriate conversations and uninvited touchings were not covered under the 
Workers' Compensation Act as an assault. The supervisor's conduct was not 
shown to result from dangers particular to plaintiff's work. Sisk v. Tar Heel 
Capital Corp., 631. 

Sexual harassment-not compensable-Emotional injuries resulting from 
sexual harassment are not compensable under the Workers' Compensation Act. 
Sisk v. Tar Heel Capital cord., 631. 

Temporary total disability-injury by accident-Although defendants con- 
tend the Industrial Commission erred in a workers' compensation case by award- 
ing plaintiff employee temporary total disability benefits, this issue is remanded 
to the Commission for findings and conclusions where the Commission erred bv 
awarding plaintiff compensation for his back injury, but it was undisputed that 
plaintiff suffered a compensable injury to his foot. Alexander v. Wal-Mart 
Stores, Inc., 563. 

Termination-refusal of work-work restrictions-The evidence in a work- 
ers' compensation case was sufficient to support the Commission's findings and 
conclusions that plaintiff's termination was not related to a compensable injury. 
Plaintiff was justified in refusing a job that was not within his work restrictions 
and the evidence supports the finding that defendant terminated plaintiff for his 
refusal. Coe v. Haworth Wood Seating, 251. 

Total disability-outside income-skills not transferable-The Industrial 
Commission did not err by concluding that a workers' compensation plaintiff was 
totally rather than partially disabled, even though he earned income from a 
tobacco allotment and a mobile home park. There was evidence to support find- 
ings that plaintiff was not actively involved in operating the tobacco allotment 
and that the skills he used to set up and run the mobile home park were not trans- 
ferable. Findings supported by competent evidence must stand even if there is 
evidence to the contrary. Hensley v. Industrial Maint. Overflow, 413. 

Treating physician-abuse of discretion standard-The Industrial Commis- 
sion did not err in a workers' compensation case by its designation of plaintiff's 
treating physician. Alexander v. Wal-Mart Stores, Inc., 563. 

Trial return t o  work-receipt of benefits-The Court of Appeals did not 
address a workers' compensation issue concerning a trial return to work because 
it was not necessary for the resolution of the matter before the Court. How- 
ever, the Court agreed with plaintiff that the rule governing such work was not 
applicable because plaintiff was not receiving benefits. Coe v. Haworth Wood 
Seating, 251. 



WRONGFUL DEATH 

Vehicular police pursuit  of  law violator-gross negligence-moving road- 
block-The trial court did not err in a wrongful death action resulting from the 
vehicular pursuit of a law violator by granting summary judgment in favor of 
defendant law enforcement officers based on lack of evidence of gross negli- 
gence; the officers' performance of a moving roadblock did not rise to the level 
of wanton conduct. Eckard v. Smith, 312. 

ZONING 

Appeal from review committee t o  Board of Commissioners-ministerial 
ordinance-appeal l imited t o  applicant-The superior court did not err when 
it found that the Board of Commissioners acted ultra vires in allowing a neigh- 
borhood preservation group to appeal a zoning decision from a review commit- 
tee to the Board of Commissioners. The ordinance was clearly ministerial and 
petitioner was entitled to the permit as a matter of law once it complied with the 
terms of the ordinance; moreover, the plain language of the ordinance, read in its 
entirety, allows only the applicant the right of appeal. Sanco of Wilmington 
Serv.  Corp. v. New Hanover Cty., 471. 

Conduct  of hearing-notice-The Henderson Zoning Board of Aaustment did 
not violate petitioners' due process rights in its issuance of a special use permit 
allowing a bank to build drive-through lanes. The Board provided petitioners 
with notice of the initial public hearings, at  which all parties availed themselves 
of the right to present their case. Although petitioners were not given specific 
notice of two hearings after an appeal and remand, those hearings involved only 
more specific findings on the evidence preklously presented, and petitioners had 
general notice in that the hearings were held at the regularly scheduled and 
advertised meetings. Ward v. Inscoe, 586. 

Special  use  permit-sufficiency of evidence-issuance n o t  arbitrary-The 
trial court did not abuse its discretion in applying the whole record test to a deci- 
sion by the Henderson Zoning Board of Adjustment to grant a special use permit 
for the construction of drive-through lanes at a bank. The Board conducted a 
careful and thorough investigation and the evidence supported issuance of the 
permit under the standards set out in the ordinance. Ward v. Inscoe, 586. 
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ABBITRATION 

Failure to show agreement, King v. 
Owen, 246. 

ACCIDENT 

Defense unavailable for unlawful con- 
duct, State  v. Gattis, 1. 

AD VALOREM TAXATION 

Abandoned factory, In r e  Appeal of 
Schwartz & Schwartz, Inc., 744. 

Exemption for charitable purposes, In  r e  
Appeal of Pavillon Int'l, 194. 

Race of taxpayer, In r e  Appeal of 
Battle Estate, 240. 

Revaluation of property, In r e  Appeal of 
Battle Estate, 240. 

ADVERSE POSSESSION 

Color of title, New Covenant Worship 
Ctr. v. Wright, 96. 

Failure to establish nonpermissive use, 
New Covenant Worship Ctr. v. 
Wright, 96. 

Physical entry required, New Covenant 
Worship Ctr. v. Wright, 96. 

AGENCY 

Apparent authority, First Union Nat'l 
Bank v. Brown, 519. 

AGGRAVATING FACTORS 

Fact finders, State  v. Harris, 386. 

APPARENT AUTHORITY 

Corporate loans and guarantees, First 
Union Nat'l Bank v. Brown, 519. 

President's signature, First Union Nat'l 
Bank v. Brown, 519. 

APPEALABILITY 

Joining parties in condemnation proceed- 
ing, N.C. Dep't of Transp. v. Stage- 
coach Village, 272. 

Partial summary judgment, Wood v. 
McDonald's Corp., 48. 

Rule 54 certification, City of Burlington 
v. Boney Publishers, Inc., 186; 
Eckard v. Smith, 312; First Union 
Nat'l Bank v. Brown, 579. 

Substantial right not affected, N.C. Dep't 
of Transp. v. Stagecoach Village, 
272. 

Writ of certiorari, Eckard v. Smith, 312. 

ARBITRATION 

Attorney fees, WMS, Inc. v. Weaver, 
352. 

Authority to construe ambiguous agree- 
ment, WMS, Inc. v. Weaver, 352. 

ASSAULT ON A HANDICAPPED 
PERSON 

Hearing impairment, S ta te  v. Hines, 
202. 

Sentencing, State  v. Hines, 202. 

ATTORNEY FEES 

As Rule 11 sanction, Lincoln v. Bueche, 
150. 

Not duplicitous recovery to also get 
punitive damages, Brown v. King, 
'267. 

Substantial justification, Williams v. 
N.C. Dep't of Env't & Natural Res., 
86. 

Workers' compensation, Alexander v. 
Wal-Mart Stores, Inc., 563. 

ATTORNEYS 

Malpractice, Wood v. Hollingsworth, 
637. 

4UTOMOBILE ACCIDENT 

Last clear chance doctrine, Privett v. 
Yarborough, 664. 

BABY BOTTLE 

Zhild's burns, State  v. Allen, 139. 
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BAIL 

Conditions of release pending appeal, 
S ta te  v. Howell, 751. 

BATSON CHALLENGE 

Failure to show prima facie case, Sta te  
v. Gattis. 1. 

BOND FORFEITURE 

Extraordinary circumstances, S ta te  v. 
Evans, 432. 

Motion for relief from final judgment, 
S ta te  v. Cruz, 508; State  v. Evans, 
432; S t a t e  v. Fisher, 510; Sta te  v. 
McFayden, 512. 

Motion to set aside, Sta te  v. Robertson, 
669. 

BROKER 

Sale of own land to principal, Gosai v. 
Abeers Realty & Dev. Mktg., Inc. 
625. 

BUYER'S AGENT 

Evidence of agency, Gosai v. Abeers 
Realty & Dev. Mktg., Inc., 625. 

CAUSATION 

Child's injuries, Sta te  v. Allen, 139. 
Injury by accident, Alexander v. Wal- 

Mart Stores,  Inc., 563. 

CHILD CUSTODY 

Placement of child with relative, In  r e  
M.R.D.C., 693. 

CHILD NEGLECT 

Permanency planning order, I n  r e  
M.R.D.C., 693. 

Placement of child with relative, In  r e  
M.R.D.C., 693. 

Reunification efforts, In  r e  M.R.D.C., 
693. 

CHILD SUPPORT 

Calculation of gross income, Meehan v. 
Lawrance. 369. 

:alculation of health insurance premi- 
ums, Meehan v. Lawrance, 369. 

:redit for travel expenses, Meehan v. 
Lawrance, 369. 

hertime pay, Meehan v. Lawrance, 
369. 

;ubstantial change of circumstances, 
Meehan v. Lawrance, 369. 

2HILD'S INJURIES 

restimony about cause, S ta te  v. Allen, 
139. 

XTIES AND TOWNS 

:onstruction damage to private water 
system, Coastal Plains Utils., Inc. 
v. New Hanover Cty., 333. 

COCAINE POSSESSION 

Felony, S ta te  v. Leach, 711. 

COCAINE TRAFFICKING 

Failure to instruct on lesser included 
offense, Sta te  v. Leach, 711. 

Support for possession of firearm by 
felon, S ta te  v. Leach, 711. 

COLOR OF TITLE 

Adverse possession, New Covenant 
Worship Ctr. v. Wright, 96. 

COMPULSORY COUNTERCLAIM 

Earlier settled action, Kemp v. Spivey, 
456. 

Mature negligence claim, Kemp v. 
Spivey, 456. 

CONDEMNATION PROCEEDING 

Interlocutory order, N.C. Dep't of 
Transp. v. Stagecoach Village, 
272. 

CONFIDENTIAL INFORMANT 

Reasonable suspicion to stop defendant, 
S ta te  v. Leach, 711. 
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CONFRONTATION CLAUSE 

Testimonial hearsay, S ta te  v. Lewis. 
596. 

CONSECUTIVE SENTENCES 

Not cruel and unusual punishment, State 
v. Leach, 711. 

CONSTRUCTIVE EVICTION 

Lack of security at  mall, Charlotte 
Eastland Mall, LLC v. Sole 
Survivor, Inc., 659. 

CONSTRUCTIVE FRAUD 

Payment of commissions insufficient, 
White v. Consolidated Planning, 
Inc., 283. 

CONTEMPT 

Failure to comply with court order, 
Meehan v. Lawrance, 369. 

Failure to pay child support, Meehan v. 
Lawrance, 369. 

Failure to provide health insurance for 
children, Meehan v. Lawrance, 369. 

CONTRACTS 

Meeting of minds, Currituck Assocs.- 
Residential P'ship v. Hollowell, 17. 

Multiple documents and parties, 
Woolard v. Davenport, 129. 

CONTRIBUTORY NEGLIGENCE 

Speeding on Halloween, Whisnant v. 
Herrera, 719. 

CONVERSION 

Withdrawal of funds without permission, 
White v. Consolidated Planning, 
Inc., 283. 

CORPORATIONS 

Apparent authority of president, 
First Union Nat'l Bank v. Brown, 
519. 

CORROBORATION 

Not improper hearsay, State  v. Young, 
401. 

COSTS 

Attorney meals and travel expenses, 
Williams v. N.C. Dep't of Env't & 
Natural Res., 86. 

Voluntary dismissal, Lincoln v. Bueche, 
150. 

COUNTY JAIL 

Not a unit of department of correction, 
State  v. Robertson. 669. 

CREDIT 

Overpayment of temporary total disabil- 
ity benefits, Alexander v. Wal-Mart 
Stores, Inc., 563. 

CRUELANDUNUSUAL 
PUNISHMENT 

Not for consecutive sentences alone, 
State  v. Leach, 71 1. 

DAMAGES 

Rescission and monetary, Gosai v. 
Abeers Realty & Dev. Mktg., Inc., 
625. 

DECLARATION AGAINST 
INTEREST 

Not sufficiently against interest, State  v. 
Dewberry, 177. 

DECLARATORY JUDGMENT 

[mproper filing by government entity, 
City of Burlington v. Boney Pub- 
lishers, Inc., 186. 

DEFAULT JUDGMENT 

Rule 60 motion to  set  aside, J&M 
Aircraft Mobile T-Hangar, Inc. v. 
Johnston Cty. Airport Auth., 
534. 

IELINQUENCY ADJUDICATION 

ippealability, In r e  A.L., 276. 
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DEMOTION 

Probation and parole officer, Donoghue 
v. N.C. Dep't of Corr., 612. 

DISCOVERY 

Failure to con~ply with order, Leder v. 
Leder, 498. 

Not a general appearance, Draughon v. 
Harnett Cty. Bd. of Educ., 449. 

DWI 

Officer's observations, State  v. Speight, 
106. 

ELECTION OF REMEDIES 

Not required for attorney fees and 
punitive damages. Brown v. King, 
267. 

EMBEZZLEMENT 

Merchandise associate or store clerk, 
State  v. Robinson, 654. 

Sufficiency of evidence, S ta te  v. 
Robinson, 654. 

EMERGENCY MEDICAL 
CONDITION 

Medicaid assistance for undocumented 
alien, Diaz v. Division of Soc. 
Servs., 209. 

EQUITABLE DISTRIBUTION 

Liquid assets, Urciolo v. Urciolo, 
504. 

Valuatiion, Urciolo v. Urciolo, 504. 

EQUITABLE ESTOPPEL 

Failure to argue at  trial, King v. Owen, 
246. 

Oral modification of child support obliga- 
tion, Meehan v. Lawrance, 369. 

Statute of limitations defense, White 
v. Consolidated Planning, Inc., 
283. 

Statute of repose, Wood v. BD&A 
Constr., L.L.C., 216. 

EVIDENCE 

Motion to suppress timely, S ta te  v. 
Speight, 106. 

EXTRAORDINARY 
CIRCUMSTANCES 

Bond forfeiture, State v. Evans, 432. 

FEE UPON CONDITION 
SUBSEQUENT 

Reverter clause, New Covenant 
Worship Ctr. v. Wright, 96. 

FELONY BREAKING OR ENTERING 

Sufficiency of evidence, S t a t e  v. 
Stafford, 118. 

FIDUCIARY RELATIONSHIP 

Breach of duty of good faith and fair 
dealing, First Union Nat'l Bank v. 
Brown, 519. 

Insurance agent, White v. Consolidated 
Planning, Inc., 283. 

FINANCIAL TRANSACTION 
CARD THEFT 

Indictments, State  v. Rawlins, 160. 

FIRST-DEGREE MURDER 

Short-form indictment, State v. Gattis, 
1; State  v. Stafford, 118. 

Commission during robbery, S ta te  v. 
Stafford, 118. 

FRAUD 

Discovery rule for statute of limitations, 
White v. Consolidated Planning, 
Inc., 283. 

FRUSTRATION OF PURPOSE 

No implied condition in contract, 
Currituck Assocs.-Residential 
P'ship v. Hollowell, 17. 

GENERALAPPEARANCE 

Motion for additional time, Zellars v. 
McNair, 755. 
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GROSS NEGLIGENCE 

Vehicular police pursuit of law violator, 
Eckard v. Smith, 312. 

Wrongful death, Eckard v. Smith, 
312. 

GUARANTY 

Apparent authority, First Union Nat'l 
Bank v. Brown, 519. 

GUARANTY ASSOCIATION 

Workers' compensation, Vogler v. 
Branch Erections Co., 169. 

GUARDIAN AD LITEM 

For parent in neglected juvenile proceed- 
ing, In r e  D.L., A.L., 574. 

HEARSAY 

Excited utterance exception, State  v. 
Gattis, 1. 

Medical treatment or diagnosis excep- 
tion, State  v. Gattis, 1. 

Not offered for truth of matter asserted, 
State  v. Young, 401. 

State of mind exception, State  v. Gattis, 
1. 

Unavailable witness, State  v. Morton, 
477. 

HIGHWAY CONSTRUCTION 
CONTRACT 

Equitable estoppel defense unavailable, 
A.H. Beck Found. Co. v. Jones 
Bros., Inc., 672. 

IDENTIFICATION OF DEFENDANT 

Photographic lineup, State  v. Lewis, 
596. 

Statutory rape case, State  v. Roberts, 
649. 

IMPLIED WARRANTY OF 
HABITABILITY 

Security of mall tenant, Charlotte 
Eastland Mall, LLC v. Sole Sur- 
vivor, Inc., 659. 

INCRIMINATING STATEMENTS 

At hospital without Miranda, State  v. 
Fuller, 548. 

INJURY BY ACCIDENT 

Causation, Alexander v. Wal-Mart 
Stores, Inc., 563. 

INSOLVENT INSURER 

Workers' compensation, Vogler v. 
Branch Erections Co.. 169. 

INSURANCE AGENT 

Fiduciary relationship, White v. Consol- 
idated Planning, Inc., 283. 

INTERLOCUTORY ORDERS 

See Appealability this index 

JURISDICTION 

Failure to cite rule of civil procedure 
for motion, Currituck Assocs.- 
Residential P'ship v. Hollowell, 
17. 

Lack of service, Draughon v. Harnett 
Cty. Bd. of Educ., 449. 

Notice, Currituck Assom-Residential 
P'ship v. Hollowell, 17. 

Out-of-state investment, Tejal Vyas, 
LLC v. Carriage Park Ltd. P'ship, 
34. 

JUVENILES 

Transcript of Admission, In r e  W.H., 
643. 

KIDNAPPING 

For statutory sexual offense, State  v. 
Quinn, 733. 

Variance between indictment and instruc- 
tions, State  v. Bell, 261; State  v. 
Quinn, 733. 

LAST CLEAR CHANCE 

Automobile accident, Pr ivet t  v. 
Yarborough, 664. 
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LEASE 

Security of tenant, Charlotte Eastland 
Mall, LLC v. Sole Survivor, Inc., 
659. 

LETTERS FROM JAIL 

No expectation of privacy, S ta te  v. 
Fuller, 548. 

MARITAL PROPERTY 

Presumption of in-kind distribution, 
Urciolo v. Urciolo, 504. 

McDONALD'S 

Slip and fall, Wood v. McDonald's 
Corp., 48. 

MEDICAID 

Undocumented alien, Diaz v. Division 
of Soc. Servs., 209. 

MINORITY SHAREHOLDERS 

Action by, Woolard v. Davenport, 
129. 

MISREPRESENTATION BY 
CONCEALMENT 

Corporate loans and guarantees, First 
Union Nat'l Bank v. Brown, 519. 

MOONSHINE 

Untimely action to recover taxes, Lee v. 
Tolson. 256. 

MOTION TO AMEND 

Undue delay and bad faith. Draughon v. 
Harnett Cty. Bd. of Educ., 464. 

MOTION TO DISMISS 

Consideration of inadmissible hearsay 
proper, State  v. Morton, 477. 

MOTION TO SUPPRESS 

Order entered out of term and out of ses- 
sion, State  v. Trent, 76. 

VEGLIGENCE 

3reach of duty, White v. Consolidated 
Planning, Inc., 283. 

,ast clear chance doctrine, Privett v. 
Yarborough, 664. 

VEGLIGENT HIRING 

ieasonable investigation, White v. 
Consolidated Planning, Inc., 
283. 

OCCUPATIONAL DISEASE 

Carpal tunnel syndrome, Bass v. 
Morganite, Inc., 605. 

OPEN MEETINGS LAW 

Government entity filing for declaratory 
judgment, City of Burlington v. 
Boney Publishers, Inc., 186. 

Inapplicable to corporation without 
elected body, Chatfield v. Wil- 
mington Housing Fin. & Dev., 
Inc., 703. 

PEREMPTORY CHALLENGES 

Batsotc motion. State v. Gattis, 1. 

PERMANENCY PLknJNING 
ORDER 

Child neglect, In re  M.R.D.C., 693. 

Timeliness and findings, In r e  D.L., A.L., 
574. 

PHOTOGRAPHIC LINEUP 

Testimonial evidence, State v. Lewis, 
596. 

POSSESSION OF FIREARM 
BY FELON 

Cocaine trafficking, S ta te  v. Leach, 
711. 

POSSESSION OF STOLEN 
GOODS 

Sufficiency of evidence, S ta te  v. 
Morton, 477. 
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PRELIMINARY INJUNCTION 

Failure to demonstrate irreparable 
harm, J&M Aircraft  Mobile 
T-Hangar, Inc. v. Johnston Cty. 
Airport Auth., 534. 

PRIOR CRIMES OR BAD ACTS 

Cocaine trafficking, S t a t e  v. Leach, 
711. 

PRIOR RECORD LEVEL 

Stipulations, S ta te  v. Bell, 261. 

PROBATION 

Conditions of release pending appeal, 
S ta te  v. Howell, 751. 

Probationary sentences on appeal, S ta te  
v. Howell, 751. 

PROBATION AND PAROLE 
OFFICER 

Improper demotion, Donoghue v. N.C. 
Dep't of Corr., 612. 

PUBLIC RECORDS LAW 

Inapplicable to private corporation, 
Chatfield v. Wilmington Housing 
Fin. & Dev., Inc., 703. 

PUNITIVE DAMAGES 

Not duplicitous recovery to also 
get attorney fees, Brown v. King, 
267. 

RAPE 

Of eleven-year-old child, S ta te  v. Fuller, 
548. 

RAPE SHIELD LAW 

Conduct relevant to injuries, S ta te  v. 
Harris, 386. 

REAL ESTATE 

Sale of broker's land to principal, Gosai 
v. Abeers Realty & Dev. Mktg., 
Inc., 625. 

REASONABLE DOUBT 

Instruction, S ta te  v. Leach, 711. 

REASONABLE SUSPICION 

Confidential informant, Sta te  v. Leach, 
711. 

RECISSION 

Execution of mortgage and loan docu- 
ments, Brown v. King, 267. 

RESENTENCING 

Improper alteration, S ta te  v. Stafford, 
118. 

REVERTER CLAUSE 

Fee upon condition subsequent, New 
Covenant Worship Ctr. v. Wright, 
96. 

RIGHT TO PLEAD NOT GUILTY 

Improper punishment at sentencing, 
S ta te  v. Young, 401. 

RIGHT-OF-WAY 

To build in street, Moore's Ferry Dev. 
Corp. v. City of  Hickory, 441. 

ROBBERY 

Evidence that weapon used, S ta te  v. 
Hines, 202. 

Sufficiency of evidence, S t a t e  v. 
Stafford, 118. 

RULE 11 SANCTIONS 

Attorney fees, Lincoln v. Bueche, 
150. 

Discovery costs, Hill v. Hill, 63. 
Factual certification requirement, Hill v. 

Hill, 63. 

RULE 60 MOTION 

Allegations of insufficient service of 
process, J&M Aircraf t  Mobile 
T-Hangar, Inc. v. Johnston Cty. 
Airport Auth., 534. 
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SANCTION 

Attorney fees, Williams v. N.C. Dep't of 
Env't & Natural Res., 86. 

Attorney fees on appeal, Hill v. Hill, 63. 
Failure to comply with discovery order, 

Leder v. Leder, 498. 
Reasonable belief would prevail, 

Williams v. N.C. Dep't of Env't & 
Natural Res., 86. 

SEARCH AND SEIZURE 

Order entered out of term and session, 
State  v. Trent, 76. 

Probable cause, State  v. Leach, 711. 
Reasonable suspicion to stop defendant, 

State  v. Leach, 711. 
SENTENCING 
Aggravating factors found by jury, State  

v. Speight, 106. 
Improper punishment for exercising right 

to plead not guilty, State v. Young, 
401. 

SERVICE OF PROCESS 

Process directed to another party to 
action, Brown v. King, 267. 

Rule 60 motion to set aside default 
judgment, J&M Aircraft Mobile 
T-Hangar, Inc. v. Johnston Cty. 
Airport Auth., 534. 

SETTLEMENT AGREEMENT 

Motion to enforce, Currituck Assocs.- 
Residential P'ship v. Hollowell, 
17. 

SEXUAL ASSAULT NURSE 
EXAMINER 

Expert witness, State  v. Fuller, 548. 

SEXUAL PREDATOR 

Not an aggravating factor, S ta te  V. 

Harris, 386. 

SHAREHOLDERS 

Minority action, Woolard v. Davenport, 
129. 

SHORT-FORM INDICTMENT 

First-degree murder, State  v. Gattis, 1; 
State  v. Stafford, 118. 

Sexual offenses, S ta te  v. Qninn, 
733. 

SPECIAL USE PERMIT 

Bank drive-through lanes, Ward v. 
Inscoe, 586. 

SPEED 

Officer's observation, State  v. Barnhill, 
228. 

STATUTEOFFRAUDS 

Sufficient separate but related writ- 
ings, Currituck Assocs.- 
Residential P'ship v. Hollowell, 
17. 

STATUTE OF LIMITATIONS 

Discovery rule for fraud, White v. 
Consolidated Planning, Inc., 283. 

Equitable estoppel, White v. Consoli- 
dated Planning, Iuc., 283. 

Raised after summons expired, 
Draughon v. Harnett Cty. Bd. of 
Educ., 449. 

Wrongful death, Eckard v. Smith, 
312. 

STATUTEOFREPOSE 

Failure to allege fraud, Wood v. BD&A 
Constr., L.L.C., 216. 

Failure to allege willful or wanton negli- 
gence, Wood v. BD&A Constr., 
L.L.C., 216. 

Fraud or mistake, Brown v. King, 267. 

STATUTORY RAPE 

15 year old victim, State  v. Roberts, 
649. 

STREETS 

License to build in right-of-way, 
Moore's Ferry Dev. Corp. v. City of 
Hickory, 441. 
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SUBJECT MATTER JURISDICTION 

Highway construction contract, A.H. 
Beck Found. Co. v. Jones Bros.. 
Inc., 672. 

TAXATION 

See Ad Valorem Taxation this index. 

TEMPORARY TOTAL DISABILITY 

Credit to employer for overpayment, 
Alexander v. Wal-Mart Stores, 
Inc., 563. 

TERMINATION OF PARENTAL 
RIGHTS 

Abandonment, In re  J.A.O., 222; In r e  
T.C.B., 482. 

Guardian ad litem for parent, In  r e  
T.B.K., 234; In  re  S.B., 488. 

Neglect, In r e  J.A.O., 222. 
Remote chance of adoption, In r e  

J.A.O., 222. 

TESTIMONIAL HEARSAY 

Confrontation Clause violation, State  v. 
Lewis, 596. 

TORT CLAIMS ACT 

Tree falling on zoo patron, Cherney v. 
N.C. Zoological Park, 684. 

TRAFFICKING IN COCAINE 

Failure to instruct on lesser-included 
offense, State  v. Leach, 711. 

Support for possession of firearm by 
felon, State  v. Leach, 711. 

TRANSCRIPT OF ADMISSION 

Juvenile disposition, In r e  W.H., 643. 

UNAVAILABLE WITNESS 

Testimonal hearsay statements, State v. 
Morton, 477. 

UNDOCUMENTED ALIEN 

Medicaid assistance, Diaz v. Division of 
Soc. Servs., 209. 

UNEMPLOYMENT BENEFITS 

Improper standard of review, In  r e  
Graves v. Culp, Inc., 748. 

UNFAIR TRADE PRACTICES 

Corporate loans and guarantees, First 
Union Nat'l Bank v. Brown, 519. 

In or affecting commerce, White v. Con- 
solidated Planning, Inc., 283. 

Objectively reasonable lawsuit, Firs t  
Union Nat'l Bank v. Brown, 519. 

Real estate sales, Gosai v. Abeers 
Realty & Dev. Mktg., Inc., 625. 

Use of corporate resolution with other 
loan documents, First Union Nat'l 
Bank v. Brown, 519. 

UNINSURED MOTORIST 

Credit for payment from other insurer, 
Austin v. Midgett, 740. 

Statute of limitations defense, Eckard v. 
Smith, 312. 

UTILITIES 

Construction of new water system, 
Coastal Plains Utils., Inc. v. New 
Hanover Cty., 333. 

VARIANCE 

Assault on handicapped person, State  v. 
Hines, 202. 

Kidnapping instructions, State  v. Bell, 
261; State  v. Quinn, 733. 

VICARIOUS LIABILITY 

Fraud, conversion, and unfair and de- 
ceptive trade practices claims, White 
v. Consolidated Planning, Inc., 
283. 

[ndividual claims dismissed, Draughon 
v. Harnett Cty. Bd. of Educ., 464. 

WATER SYSTEM 

Zonstruction of public system alongside 
private, Coastal Plains Utils., Inc. 
v. New Hanover Cty., 333. 
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WILLFUL ABANDONMENT 

Termination of parental rights, In r e  
T.C.B., 482. 

WORKERS' COMPENSATION 

Attorney fees, Alexander v. Wal-Mart 
Stores, Inc., 563. 

Commission's violation of rules, Adams 
v. M.A. Hanna Co., 619. 

Designation of treating physician, 
Alexander v. Wal-Mart Stores, 
Inc., 563. 

Guaranty association, Vogler v. Branch 
Erections Co., 169. 

Injury by accident, Alexander v. Wal- 
Mart Stores, Inc., 563. 

Insolvent insurer, Vogler v. Branch 
Erections Co., 169. 

Modification of deputy commissioner's 
order, Ward v. Wake Cty. Bd. of 
Educ., 726. 

Occupational disease, Bass v. 
Morganite, Inc., 605. 

Refusal of work, Coe v. Haworth Wood 
Seating, 251. 

Required findings, Adams v. M.A. 
Hanna Co., 619. 

Sexual harassment, Sisk v. Tar Heel 
Capital Corp., 631. 

WORKERS' COMPENSATION 
Continued 

Trial return to work, Coe v. Haworth 
Wood Seating, 251. 

Weight of doctor testimony, Bass v. 
Morganite, Inc., 605. 

WRIT OF CERTIORARI 

In~proper notice of appeal, In re  Appeal 
of Battle Estate, 240. 

Improper Rule 54 certification, City of 
Burlington v. Boney Publishers, 
Inc., 186. 

Interlocuto~y order, Eckard v. Smith, 
312. 

WRONGFUL DEATH 

Gross negligence, Eckard v. Smith, 312. 

Statute of limitations defense, Eckard v. 
Smith, 312. 

Vehicular police pursuit of law violator, 
Eckard v. Smith, 312. 

ZONING 

Notice of hearing, Ward v. Inscoe, 586. 

zoo 
Tree failling on patron, Cherney v. 

N.C. Zoological Park, 684. 






